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Record No. 40 11
IN THE

Supreme Court of Appeals

of Virginia
AT RICHMOND

ELIZABETH B. BRYSON,

et

als.

v.

IRBY TURNBULL, Ex'r,

et

als.

From the Circuit Court of Mecklenbur g County

RULE 5: 12 -

BRIEFS

§5. NUMBER OF CoPIF.S. Twenty-five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered t o opposing counsel on or before the day
on which the brief is filed.
§6. SrzE AND TYPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M . B. WATTS, Clerk
Court opens at 9:30 a. m.; Adjourns at 1:00 p. m.

RULE 5:12-BRIEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain:
(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts are in dispute the brief s hall so st ate.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may r efer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagree,
with the statement of appellant.
(c) A statement of the facts which arc necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropr iate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in tl1is Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule S :2, the
clerk shall forthwith mark the filing date on each copy and transmi t three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of Lhe substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5:2, are fi led in the clerk's office. The brief of the appellee shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the first day of the session at
which the case is to be heard.
(b) Unless the appellant's brief is filed at least forty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called a t that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at
least fourteen days prior to the calling of the case, in which event the reply brief for
the appellant shall be filed not later than the day before the case is called. This paragraph does not extend the time allowed by paragraph (a) above for the filing of the
appellant's brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
chang ing the time for filing briefs in any case; provided, however, that all briefs
must be fi led not later than the day before such case is to be hea rd.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
Jess in size, as to height and width, than the type in which the record is printed. The
r ecord number of the case and the names and addresses of counsel submitting ilie brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such a brief, the party in default will not be heard orally.
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Record No. 40 l l
VIRGINIA:
In the Clerk's Office o~ the Supreme Court of Appeals at
Richmond on Friday, the 11th day of April, 1952.
ELIZABETH B. BRYSON AND OTHERS,

Appellants,

against
IRBY TURNBULL, Executor for Emmet T. Boyd,
and others,

Appellees.

From the Circuit Court of Mecklenburg County

This is to certify that tipon tp.e petition of Elizabeth B.
Bryson, Elizabeth Reynolds and Henrietta Dalby an appeal has
been awarded by one of the Justices of the Supreme Court of
Appeals of Virginia on the 10th day of April, 1952, from a decree
entered by· the Circuit Court of M~cklenburg county on the
28th day of November, 1951, in the consolidated causes pending
therein under the style of L. W. Wimbish v. Charlotte Wimbish,
et al., provided the petitioners or some one for them shall enter
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into bond with sufficient security in the clerk's office of the said
Circuit Court in the penalty of Five Hundred Dollars, conditioned as the law directs.

*

*

*

*

*

RECORD
page 3

~

EXHIBIT A
WILL OF EMMET TOWNES BOYD

In the name of God Amen
I Emmet Townes Boyd of Cuscowilla Va., Mecklenburg Co.
do make this my last will and testament, hereby revoking all
wills or codicils heretofore made by me.
To my dear friend Maude Birnie I leave the china press,
the long sofa in parlor, my red and gold salad plates the silver
serving dishes on sideboard, corner cubbard in cellar the candle
stand in room over parlor and five hundred dollars in cash.
To my sister in law, Lizzie Bryson, I leave the spool bed
in nursery and Father Boyds Bible, the carved mahogany bed,
the Boyd sideboard with marble top

2.
and mirrow above, and the picture over the mantel in the dining
room.
To my dear friend Eunice Hundley I leave the bureau in
the nursery, six Johnson Chairs, and five hundred dollars in
cash for the education of my Godchild, Ann Keith Hundley.
To my neice Nannie Sullivan, I leave the candle stand and
wardrobe in nursery, the bed dresser table towel rack and
washstand in the room over the dining room, the china chocolate
set with bird scene, the hat rack.
To my dear friend Carrie Bugg, I leave the three Goode
chairs in the parlor, the drop leaf table that belonged to Cousin

3.
Sam Hannah my silver service and my table silver matching
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her patterin, the corner cubbard in kitchen, the bed in the
cellar store room, and five hundred dollars in cash.
To my counsin Mary H. Flournoy, I leave the two love seats,
in parlor, and the French pictures in dining .room, which came
from our Grandfathers home.
To Fitzgerald Flournoy, I leave the maple four poster bed,
and the hunting picture over the dining room door.
page 4
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To my Godchild Ellen Townes Lewis, I leave my
largest solitare diamond ring.

To my neice Charlotte Wimbish, I leave my diamond bar
pin, other rings and jewelry, all my silver not otherwise

4.
disposed of, and one thousand dollars in cash.
To my neice Emmet O'Halloran I leave the corner cubbard
in the dining room, the silver cream pitcher on sideboard, engraved E.S.T. The silver birth cup of Sis Nans (in corner
cubbard) and all my china not otherwise disposed of.
To Clairborne Wimbish, I leave the portarits of Grandpa
and Grandma Townes. The dining room table and chairs, the
sideboard with glass doors, the bureau, bed, and desk, and
wardrobe, in my room. The shotgun and all chairs not otherwise disposed of.
To Rica Wimbish, I leave the piano and music rack. The

5.
three game plates, and the bedroom set in the room over the
chamber.
To Sylvia Wimbish, I leave the Barksdale table in my
room, the hand breast pin that was Sis N ans, the two silver
goblets of my mothers, and her silver cup on the sideboard.
The family daguerreotypes, and all pictures not otherwise disposed of. The set of six parlor chairs. AH my household linen
blankets &c - all glassware not otherwise disposed of, and
one thousand dollars in cash.
To my cousin Billy Hill I leave the mahogany four poster

4
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bed, the liquor stand, and his choice of a Johnson Chairs, the
shaving stand in my room.
6.

the high boy in nursery, the horse pictures, books, and papers
which were promised him by Sis Nan.
To B. F. O'Halloran Jr. I leave the Engraving over the
mantel in my room, the two silver cups engraved William
Townes, Occonechee, the gold eqaulets of Papas, and three
thousand dollars to be used for his education.
To Townes Wimbish, I leave the shaving stand, in the
room over the parlor, the silver spoons engraved W.
page. 5 } Townes..
To Elizabeth Reynolds, the silver cup engraved L. R.
· Townes, to William Townes.
. To Henrietta Dalby I leave the large pair of brass candle
sticks, in the dining room.
. 7.

·To Elizabeth :Bryson, I leave the Occonechee gravy bowl,
one crochet counterpin, and one od~ parlor chair.
To Janette Bryson, I leave the clock in the room over the
parlor, the Occonechee plate, one crochet counterpin, one odq
parlor chair.
To Thomas Bryson, I leave one hunting picture in hall.
To Hamilton Bryson, I leave one hunting picture in hall
To James Bryson, I leave one decanter on sideboard, and
the shaving stand in the room over the dining room.
To Norman Reynolds, I leave one decanter on sideboard.
To Carol Dalby Jr. I leave one decanter on sideboard.
8.
To Elizabeth Dalby, I leave the white china fruit bowl,
one crochet counterpin, one parlor chair.

-,
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To my counsi Elsa Tucker,· I leave the Barksdale Candle
Stand,. in my room.
To my counsin Lulie Hill I leave the two small decanters
with liqueur and punch glasses.
To Madge Moore, I leave small pair of brass candle sticks
in the dining room.
To my dear Cousin Laura Townes I leave my !!Old watch
and chain and five hundred· dollars.
To my faithful servants, Tom and Lucy Jones" I leave in
fee simple that tract of: land known as the "Burne.ttij Place,
which was purchased by my husband.
9.

To Lizzie Bryson, Elizabeth Reynolds and Henrietta Dalby,
I leave in fee simple all that tract of land known as the Harris
Place which was· purchased by my husband.
page 6 } To the above mentioned Lizzie Bryson, Elizabeth Reynolds and· Henriette Dalby I leave the balance of my
money of whatever kind, cash, stock, bonds choses in action,
after the payment of other beqµ.ests. and charges- against my
estate.
All the. rest of my property not otherwise disposed of, real,
personal, or mixed I leave to my five neices and nephews Charlotte Wimbish, Emmet O'Halloran, Nannie Sullivan, Townes
Wimbish, and Clairborne Wimbish.
10.

I hereby nominate Irby Turnbull, Attorney at law, of
Boydton, Va. executor of this my last will and testament.
In testimony whereof I have.on'this the 22nd day of December, in the year of Our Lord 1938, affixed my signature and seal
to this my last Will and Testament, which is written wholy in
my handwriting on sheets of paper numbered from one to ten
upon each of which sheets I ha:ve written my name.
Emmet Townes· Boyd
Cuscowilla, Va.

(SEAL)
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CODICIL
Instead of giving liquor case in hall to Billy Hill, I wish
to give it to my nephew Clairborne Wimbish. This the 4th day
of April 1939.
Emmet Townes Boyd
(Emmet Townes Boyd on back of each page.)
In the Clerk's Office of Mecklenburg Circuit Court May 4th.,
1950.
A paper writing purporting to be the last will and testament of Emmet Townes Boyd, deceased, late of this county
was this day produced before the Clerk of this Court in his
office and there being no subscribing witnesses thereto, C. C.
Strohecker, Jr. and Irby Turnbull were duly sworn and upon
their oaths stated that they are well acquainted with the handwriting of the testatrix and verily believe that. the whole of
said will as well as the signature thereto is in the handwriting
of testatrix and thereupon said will was admitted to record
as the true last will and testament of the said Emmet
page 7 ~ Townes boyd, deceased.
There being a codicil to said will same was proved by
the said C. C. Strohecker, Jr. and Irby Turnbull witnesses as
to the handwriting of the testatrix, and thereupon said codicil
was admitted to probate as a codicil to the last will and testament of the said Emmet Townes Boyd, deceased.
Teste: N. C. Hutcheson, Clerk.
Will Book 31
Pg 346
A Copy Teste: N. G. HUTCHESON, Clerk.

*
page 35

~

*

DECREE -

*

*

*

DECEMBER TERM, 1950

This cause came on this day to be heard upon the
bill filed herein on June 21, 1950, upon which it appears that
all defendants were personally served with process, and the
answer thereto of Irby Turnbull, Executor of Emmet Townes
Boyd, deceased, filed on July 5, 1950, and of Lucy Wimbish
Boren filed July 14, 1950; also upon the petition of L. W. Wim-

Elizabeth B. Bryson, et als, v. Irby Turnbull, Ex'r, et als

7

bish filed herein on September 7, 1950, and the answer thereto
of Lucy W. Boren filed September 18, 1950; Elizabeth B. Bryson,
Elizabeth Reynolds and Henrietta Dalby filed September 20,
1950; Irby Turnbull, Guardian and Executor of Emmet T. Boyd
filed September 22, 1950, the answer of Clairborne Wimbish,
filed September 30, 1950, and the two answers of Emmet W.
O'Halloran and Charlotte Wimbish filed on September 23, 1950,
and September 30, 1950, respectively, and it appearing that William B. Hill cannot serve as guardian ad !item, Irby Turnbull
was appointed guardian ad !item for Charlotte Jones, Fannie
Tarry, Laura Jones and Cornelia Jones, infants, and he filed
his answer as guardian ad !item for said infants, and the cause
also came on to be heard on said answer, and was argued by
counsel.
Upon consideration whereof, the court doth authorize Irby
Turnbull, Executor as aforesaid, upon the expiration of one
year from April 29, 1950, to deliver all the articles of tangible
personal property specifically bequeathed under the will of
Emmet T. Boyd to the respective beneficiaries and that he do
proceed to advertise and sell at public auction all the other
articles of tangible personal property belonging to said estate.
The court doth further adjudge, order, and decree
page 36 ~ that this cause be, and it is hereby referred to Charles
J. Faulkner, Commissioner in Chancery of this court,
or some other commissioner if Mr. Faulkner cannot serve, who
is directed to take and state accounts as follows:
1. Whether or not all necessary and proper parties are be-

fore the court in this cause.
2. All the real estate, including land and any other property
or proceeds therefrom, if any, that should now be considered as real estate, and the persons entitled thereto
and in what proportions, and the liens binding thereon,
if any.
3. Specifically the owners of the tract of some 229.98 acres,
or any part thereof, and if such land or parcels thereof are susceptible of partition in kind among the owners,
or if there should be a sale thereof and a division of the
proceeds.
4. The said Commissioner is also directed to settle the ac-
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counts of Irby Turnbull, Guardian of Emmet T. Boya, and
Irby Turnbull, Executor of Emmet T. Boyd.
5. Whether or not the tract of land known as the Burnette
Place, or any part thereof, which was devised to Tom
and Lucy Jones, was included in the land conveyed to
the United States under decree entered in this suit, and,
. if so, the amount paid by the government for said land.
6. All of which accounts he shall take, state, and report
to this court, together with any other matter which he
may deem pertinent or which he may be requested by
any interested party to state.
And said Commissioner shall report to court, returning therewith transcription of testimony and record presented before him.
The court doth further adjudge, order, and decree that the
suits of Sallie Goode Morton v. Irby Turnbull, Guardian, and
others, heretofore depending in this court, and of Irby Turnbull,
Guardian of Emmet T. Boyd, v. Emmet T. Boyd and others,
now pending in this court, be incorporated in this cause and
consolidated herewith, and that further proceedings in said suits
be hand in this cause.
Enter: G.E.M., Jr., Judge.
January 25, 1951.
*
page 44 ~

*

•

*

*

REPORT OF CHAS. J. FAULKNER,
COM'R., IN CHANCERY

To the Hon. G. E. Mitchell, Jr., Judge of said Court:Pursuant to a decree of reference entered in the above cause
on January 25, 1951, whereby the said cause was ·referred to
the undersigned Commissioner in Chancery to take and state
accounts as follows:
1. V(hether or not all necessary and proper parties are before the court in this cause.
2. All the real estate, including land and any other property
or proceeds therefrom, if any, that should now be considered as real estate, and the persons entitled thereto and
in what proportions, and the liens binding thereon, if any.
3. Specifically the owners of the tract of some 229.98 acres,
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or any part thereof, ,and if such land or parcels thereof
are susceptible of partition in kind among the owners,
or if there should be a sale thereof and a division of the
proceeds.
4. The said Commissioner is also directed to settle the
accounts of Irby Turnbull, Guardian of Emmet T. Boyd,
and Irby Turnbull, Executor of Emmet T. Boyd.
5. Whether or not the tr.act of land known as the Burnette
Place, or any part thereof, which was devised to Tom
and Lucy Jones, was included in the land conveyed to
the United States under decree entered in this suit,
and if so, the amount paid by the government for said
land.
6. All of which accounts he shall take, state, and report
to this court, together with any other matter which he
may deem pertinent, or which' he may be requested by any
interested party to state.
the undersigned, by agreement of counsel for all parties and
the .guardian ad litem for the infant defendants, held his first
hearing on the several matters referred to him by said decree
at the Court house in Boydton on· May 3, 1951, at which hearing
counsel for all parties and the guardian ad Ii tem for the four
infant defendants were present. Irby Turnbull, Esq·~, the guardian ad !item, advised your commissioner that he was
page 45 ~ also acting as counsel for Tom Jones, Harriet Jones,
Beatrice J. Simmons, Lelia J. Davis, Bertha J. Towler,
Jerry Jones, Sam Jones, and Charlotte Jones, whose interests
were identical with those of the four infants.
With this understanding, your commissioner proceeded with
a hearing and an examination of witnesses touching the matters
of inquiry before him. The testimony of such witnesses being
taken by Mr. James L. Hutcheson, reporter, and a transcript of
such testimony, certified by your commissioner being herewith
filed. Also filed herewith as a part of this report are:
Exhibit #1-"Tract Map."
Exhibit #2-"Allocation of Funds."
Exhibit #3-"Stipulation of Facts."

-------·-

r
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By like agreement a further hearing for the presentation of
argument by counsel was held by your commissioner at the
Court house in Boydton on July 26, 1951, the guardian ad litem
and the same counsel being present with the exception of F. C.
Berlinger, Esq., formerly counsel for Lucy W. Boren, who had
previously advised your commissioner that he no longer represented Mrs. Boren. At this hearing counsel agreed that your
commissioner might state as facts as follows, to wit:
The Harris and Burnette places, mentioned in the will of
Mrs. Emmet T. Boyd, and intangible personal property in the
amount of $24,555.95 came to Mrs. Boyd by the will of her
husband John B. Boyd.
The property devised and bequeathed to the five nieces and
nephews by Mrs. Boyd consisted mainly of the "Cuscowilla"
tract, and heirlooms of her family.
Upon considering all of the above your commissioner, passing
for the present a report under Inquiry 1 of the decree of reference, "Whether or not all necessary and proper parties are
before the court in this cause", for reasons hereinafter stated,
addresses himself first to Inquiry 2" All the real estate including land or any other property or proceeds therefrom, if
any, that should now be considered real estate, and the persons
entitled thereto and in what proportions, and the liens binding
thereon, if any."
Under this inquiry arises the principal issue in controversy
in this suit, but before stating such issue it will be necessary
to set forth as_ briefly as possible certain relevant facts. These
facts are based on the evidence introduced, on the stipulation
of counsel, on the papers in the chancery causes of
page 46 ~ Sallie Goode Morton vs. Irby Turnbull, Guardian,
et als., and Irby Turnbull Guardian, etcvs. Emmet T.
Boyd et als., which causes have been consolidated with this
cause, and on matters of record in the clerk's office of this
court.
Mrs. Emmet Townes Boyd, widow of the late John B. Boyd,
died on the 29th day of April 1950, at the age of 85, leaving a
will, which was duly probated in the clerk's office of this court
on May 4, 1950, and is recorded in Will Book 31, page 346, and
on the same date Irby Turnbull, Esq., qualified as Executor

--~\
I
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under said will. This will was executed by Mrs. Boyd on
December 22, 1938, with a codicil thereto dated April 4, 1939,
but this codicil is not involved in this suit. No question as
to the competency of Mrs. Boyd to execute a valid will at the
date of its execution is involved, and the will is admittedly valid.
At about the date of the will, statutory proceedings were instituted for the appointment of a guardian for Mrs. Boyd, on
the grounds that she was "physically incapable of properly
handling her estate", and in due coure Irby Turnbull, Esq.,
was appointed her guardian. On June 20, 1939, Mr. Turnbull
filed with the commissioner of accounts a list of securities and
cash that had come into his hands as guardian as of February 6,
1939, valued by him at $34,293.26; see Account Book 9, pp. 399
etc. From this and from the records in the clerk's office and
the admitted facts in this suit, it appears that at the date of
the will Mrs. Boyd's estate, in addition to the tangible personal
property owned by her, was composed of cash and intangibles
of the value of $34,293.26, the "Cuscowilla" tract of land of
1052.1 acres, which he had derived from ·her blood kin, the
Townes family, and the Harris tract of 720 acres and the Burnette
tract of 50 acres, which two tracts had been devised to her by
the will of her husband, John B. Boyd. It further appears (see
Account Book 4, pp. 533-4) that under her husband"s will
(probated Feb. 17, 1923, Will Book 29 p. 13) Mrs. Boyd received approximately $25,000.00 in cash and securities, and some
of these securities were still held by her and included in the
$34,293.26 reported by Turnbull, Guardian, as in his hands as
of Feb. 6, 1939. It is stipulated by counsel that some time after
the execution of her will, but before the sale ef the timber
and land by Turnbull, Guardian, hereinafter mentioned, Mrs.
Boyd became mentally incompetent and incapable of making,
changing or revoking a .will, and that such incompage 47 ~ petency and incapacity continued until her death. In
December 1944, what is known as the Bugg's Island Projest was authorized by Congress, and shortly thereafter it appeared that considerable portions of Mrs. Boyd's real estate would be
inundated. In view of this Turnbull, guardian, instituted the
suit of Irby Turnbull, Guardian ·etc., v. Emmet T. Boyd, et als.,
and under decree in said suit on July 22, 1946, sold the standing
·timber on the "Cuscowilla" tract for the gross sum of $39,300.00,
and the standing timber on the Harris and Burnette tracts for
$1,000.00, which sales were confirmed by decree of August 2,

12
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1946. The net proceeds of these timber sales are now represented
by $37,705.70 invested in thirty-six $1,000.00 21h% U.S. Treasury
coupon bonds due 12/15/72, one $500.00 bond of the same kind,
and $257.92 on savings account at Farmers Bank of Boydton to
the credit of the court in the cause, such bonds and savings
account book being in the custody of the clerk of this court.
Subsequently and in the same suit the United States Government paid to Turnbull, Guardian, the gross sum of $44,000.00 for
the portions of the Cuscowilla and Harris tracts and all of
the Burnette tract that would be inundated by the Buggs Island
Project. The net proceeds of this land sale are now reprsented
by $41,355.90 invested in forty-one $1,000 21h % U. S. Treasury
coupon bonds maturing December 15, 1972, and $355.60 on
savings account in Farmers Bank of Boydton to the credit of
the court in the cause. Such bonds and savings account book
are all in the custody of the clerk of this court.

At this point it .should be said that no question is raised as
to the propriety of said timber and land sales or the amount
received, and it appears to be agreed that they were proper
judicial sales forced on the guardian by exigencies of the occasion, analagous to condemnation proceedings by the United
States Government. It further appears from the "Inventory
and Appraisement of the estate of Emmet Townes Boyd, dec'd.,
"filed October 20, 1950, Book 12 p. 552 that there came into the
hands of Irby Turnbull, Mrs. Boyd's Executor, cash and intangibles appraised at $14,673.17; being the residue in his hands as
guardian at the time of her death. It further appears that during
Mr. Turnbull's guardianship, on September 28l 1944, he received the sum of $3,573.44 from the suit of Sallie 'Goode Morton
vs. Boyd's Guardian et als, being Mrs. Boyd's share of the
proceeds of the sale for partition of a tract of land known as
the Dr. Townes Tract, in which Mrs. Boyd owned a two-thirds
undivided interest. This amount so received was accounted for
by him in his 6th, Account current, Account Book 11,
page 48 ~ page 309, and the same account shows that on November 23, 1944, he invested $3500.00 in 4 U. S. 2% % bonds,
1966-71. Whether this investment was considered by him as a
separation of the amount so received from the ordinary guardian's funds does not appear. At any rate, on March 30, 1948
(see Account Book 12, p. 272) he sold one of these $1,000.00
bonds, and on September 20, 1949 (see Account Book 12 p. 459)

··~=-
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he sold another one of these $1,000.00 bonds and mingled the
proceeds with other guardian funds. Thus at Mrs. Boyd's death
only $1500.00 of the original investment remained in its original
form.
Thus at the date of. Mrs. Boyd's death on the 29 day of
April 1950, her estate was composed of:
1.

Residue of Cuscowilla tract exhibit 1.

202.1 acres -

see

2. Residue of Harris tract - 26.5 acres-see <.'Xhibit 1.
3. Thirty six $1,000 21h % U. S. Treasury Coupon Bonds
67-72. One $500.00 U. S. Treasury Coupon Bond 67-72.
$257.92 Savings Account to the credit of court, Farmers Bank of Boydton, all in the custody of the clerk
of the court, being proceeds of timber sale.
4. Forty-one $1,000.00 21h'Jc, U. S. Treasury Coupon Bonds
52:..72 and $355.60 Savings Account to the credit of
the court, in the Farmers Bank of Boydton, all in the
custody of the clerk of the court, being proceeds of the
land sale.
5. Cash and securities appraised at $14,673.17.
6. House-hold and kitchen furniture and other tangible
personal property.
The clauses in Mrs. Boyd's will relevant to this Inquiry 2
are as follows:
"To my faithful servants Tom and Lucy Jones I leave in
fee simple that tract of land lmown as the Burnette place which
was purchased by my husband."
"To Lizzie Bryson, Elizabeth Reynolds and Henrietta Dalby,
I leave in fee simple all that tract of land known as the Harris
place which was purchased by my husband. To the above mentioned Lizzie Bryson, Elizabeth Reynolds and Henrietta Dalby
I leave the balance of my money of whatever kind, cash. stock,
bonds choses in action, after the payment of other bequest~. and
charges against my estate."
"All the rest of my property not otherwise disposed of, real,
personal or mixed, I leave to my five nieces and nephews Char-
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lotte Wimbish, Emmet O'Halloran, Nannie Sullivan, Townes
Wimbish, and Clairborne Wimbish"'.
page 49

~

Lizzie Bryson is a half-sister of, and Elizabeth Reynolds and Henrietta Dalby are nieces of, John B.
Boyd, the. testatrix's deceased husband and at the date of
the will were and now are his next-of-kin. Charlotte Wimbish, Emmet O'Halloran, Nannie Sullivan, Townes Wimbish and
Clairborne Wimbish are children of a deceased sister of the
testatrix, the testatrix and this sister being daughter of the
late Col. Wm. Townes.
Prior to Mrs. Boyd's death' Nannie Sullivan and Townes
Wimbish died, and it is agreed that in consequence thereof
Mrs. Boyd died intestate as to their one-fifth shares given them
in the residuary clause above quoted. It is also agreed that
at the time of her death Mrs. Boyd's heirs-at-law and next-ofkin were Miss Charlotte Wimbish, Mrs. O'Halloran, nieces,
Clairborne Wimbish, nephew, another niece, Mrs. Lucy W. Boren,
and another nephew, L. W. Wimbish. Since Mrs. Boyd's death
and since the institution of this suit, L. W. Wimbish has died
and by his will left all his estate to Watchtower Bible and
Tract Society, which has been made a party to this suit along
with the Executor named in said will.
Now to state the principal issue in this cause: Mesdames
Bryson, Reynolds and Dalby contend that the sales of the standing timber on the Cuscowilla, Harris, and Burnette tracts and
the sale of the greater portion of the Cuscowilla and Harris
tracts and all of the Burnette tract by Turnbull, Guardian, as
above set out, worked ademptions to the extent of these sales
of the devises in the will of these tracts; and that the proceeds
of these sales, now represented by U. S. Government bonds
and savings accounts thus were converted into "money of whatever kind, cash, stock, bonds, choses in action", and after the
payment of other bequests and charges against the estate must
go to them under the clause for their benefit above mentioned.
The Jones family and the five nieces and nephews or their representatives contend that said sales worked no ademptions of the
devises to them, that there was no actual conversion, and that
such proceeds still retain in equity their character of real estate
and must go just as the land would have gone under the will
had there been no such sales.
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Counsel for the two sides in this controversy have ably
argued the matter before your commissioner, and have been
most helpful in furnishing authorities in support of their respective positions. Both sides agree, as they must, that as said
by Chief Justice Marshall, "The intent of a testator is
page 50 ~ the cardinal rule in the construction of wills, and,
if that intent can be clearly conceived and is not
contrary to some positive rule of law, it must prevail." To get
at this intent, of course the first step is to examine carefully
the will as a whole. In this case such an examination convinces
one that Mrs. Boyd had a remarkable accurate and detailed
knowledge of the property she owned, and to whom she wanted
it to go. It seems fair to infer also that when she wrote the
will in 1938 she expected, and had good reasons to do so, that
upon her death she would have practically the same property.
This inference is based upon the fact that when the will was
written she was 73 years old (see Marriage Register 1, p. 92),
she was a widow with no children, and there was no one dependent upon her for support. Had this expectation been realized, then from the approximate $35,000.00 of cash and securities
she had in 1938 there could have been paid the $7,000.00 of
money legacies provided for in the will, say $3,000.00 to pay
"charges against my estate," and about $25,000.00 of "money
of whatever kind, cash, stock, bonds, choses in action" to Mesdames Bryson, Reynolds and Dalby, the nearest-in-kin to her
husband, this $25,000.00 being approximately the amount of
cash and securities she had originally derived from her husband:
the 50 acre Burnette tract would have gone to Tom and Lucy
Jones, the old servants of the house-hold: the Harris tract
derived from her husband to Mesdames Bryson, Reynolds and
Dalby, his nearest-of-kin; and the residue of her estate, composed principally of the Cus.cowilla tract, to her five nieces
and nephews on the Townes side. Hence it seems clear that
the intent of the testatrix, after remembering numerou3 relatives
and friends in what might be called minor bequests from her
own tangible and intangible personalty and providing for the
Jones servants by devise of the Burnette tract, was to give the
nearest-of-kin to her husband what she had derived from him,
and to her own five nieces and nephews of the Townes blood
what came to her through that blood.
Keeping this intent in mind, is there any positive rule of
law applicable to the changes that took place in the estate be-
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tween the time the will was written and the date of 'Mrs. Boyd's
death that would prevent such intent from prevailing?
Counsel for Mesdames Bryson, Reynolds and Dalby contend
that there is such a positive rule of law; that the enforced sales
of timber on the Harris, Burnette, and Cuscowilla tracts, and
the enforced sale of all of the Burnette tract, and the
page 51 ~ greater porti(?nS of the Harris and Cuscowilla tracts
·
worked ademptions, or more properly speakings, revocations, to the extent of those sales, of the devises of said three
tracts; that ademption of a bequest or devise depends upon a
rule of law, and not upon the intent' of the testator. To
sustain this contention he relies largely on the case of May v.
Sherard, etc~, 115 Va. 617-79 S. E. 1026. But the facts in the
instant case and those in May v. Sherrard are entirely different.
In the latter the testator in her lifetime, and while cumpetent,
voluntarily disposed of, by sale, of the subject of a specific
devise and invested not all, but only part of the proceeds in
other property. In the instant case the sale of the timber and
land can not be considered voluntary, they were forced upon
Mrs. Boyd's guardian by the exigencies of the occasion, they
took place some time after the testatrix had become mentally
incompetent to revoke the old or make a new will, such incompetency continued until her death, and the net proceerls of those
sales were invested in their entirety by Mrs. Boyd's guardian
and carefully kept separate and apart from the rest of her
estate in the custody of the court in the suit in w hlch such
sales were made.
The only positive rule of law that can be deduced from
the case of May v. Sherard is that a specific bequest of personal
property is adeemed, or a specific devise of real estate is revoked, by the subsequent voluntary and deliberate act of the
testator in disposing of the subject of the bequest or devise.
And while it is true that in May v. Sherard Judge Buchanan,
when rendering the opinion, says: "Ademption with us, and
generally depends upon a rule of law and not upon the intentions of the testator", it seems to me that the basic idea behind
the doctrine of ademptions is the intention of the testator, i. e.
that the act of a competent testator in disposing of a specific
piece of property indicates an intention to adeem the bequest
or revoke the d~vise of such piece of property previously made.
(see Wilmerton v. Wilmerton, 176 Fed. 898-28 L. R. A. (n.s.) 401

Elizabeth B.. Bey.son,. et als, v~ Irby Turnbull, Ex'r, et als

17

and nete-). He alsoi cited ·the cases of Skip:with v. Cabell,. 19 Gratt.
758 and King v. Sheffey 8, Leigh 614, but they do not seem to.

have: an;y;- plam:icular· bearing on the· instant case; though it might
not be· amiss,. at this, paint, to quote from Skipwith v. Cabell
as. follows: "But. whexe the thing specifically given has been
changed in name and form only, and is in existance, substantially
tlae· same-,. though in: different shape: * * * it will not be * * *
adeemed by such nominal change."
page 52.

~

In fact there are no Virginia cases where the facts
are similar to those in this case. The cases. of Vaughan
v. Jones,, 23 Gratt. 444, and. Turner v. ·Dawson, 80 Va. 841, cited
in argument are not factually similar to the instant case, and.
deal largely with the meaning of those provisions in those
sections of our code now Section 8-689 and Section 8-699, Code
of 1950. I do not think we need consider those statutes here
except insofar as they may indicate the legislative purpose to
make sure that in the cases of sales in partition suits and in
suits for the sale of land of persons under disability, the proceeds
of such sales should bear the impress of realty until the person
entitled to them was in a position to determine how he would
regard the proceeds: i. e. having attained majority or been
restored to sanity.
It is true that in the argument of° counsel section 8-689 and
section 8-699 of the Code were brought to my attention, and·
counsel for Mesdames Bryson, Reynolds and Dalby insisted
that they were applicable, and since Mrs. Boyd died testate,
therefore the proceeds of the sale of her land are not stamped
with the impress of realty under the old legal saying "Expressio
unious, exclusio alterius". This is stretching these ~ections too.
far, to cover a case not intended to be covered by them. While
it is, ttue she died testate, the will was written when. the land
was still land, and before the sales were made she became incapable of revoking that will or making a new will ~~d so continued until her death: hence it may be said she did die
intestate in the sense of not having made a will after the real
estate and timber were sold and converted by her guardian
into, bonds. and savings accounts. It seems to me that a different
line of authorities are relevant to the facts in this case.
I have said above that there are no recorded Virginia decisions where the facts are similar to those here, but in Harrison

1-----
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on Wills and Administration, paragraph 299, it is said: "It seems
also to be well settled that when a change in the form of property
is made after the testator becomes non compos mentis (such
change) does not adeem the legacy". And in 6 Michie Jur. p.
801 I find: "But if land belonging to an infant or an insane
person is sold the sale does not at once convert into personalty, .
but the proceeds remain realty until the infant becomes of age,
and, in the case of an insane person, until he becomes capable
of making a will, when they are to be regarded as personalty",
citing generally Vaughan v. Jones, 23 Gratt. 444, and Friendly
v. Friendly 42 W. Va. 372. Also in the case of Turner
page 53 ~ v. Dawson, 80 Va. 841, though the facts are quite
different from those in this case, Judge Richardson
remarks that: "a long line of English authorities might be
cited to the effect that where land has been sold, not by voluntary negotiation, but by compulsory proceedings authorized by
statute, and the money paid into court, it continues to be
real estate until it is taken out by some person having the
right to elect to treat it as money, that is, by some person sui juris,
who is the unfettered owner." I take it that he approved of
this doctrine. And in Vaughan v. Jones, supra on page 457, it
seems to be clearly indicated that in cases like the instant case,
irrespective of statute, the proceeds of sale should, upon equitable
principle, receive the impress of real estate and, I may add,
retain that character until the owner of such proceeds is in a
position to elect as to whether they shall be treated as real
estate or as personal property.
In Pomeroy's Equity Jurisprudence, Vol 4, Sec. J167, it is
said* * * "Where land is purchased or taken under compulsory
powers conferred by statute, and the owner is sui juris, a conversion is effected * * * but if the owner is an infant or a lunatic
* * * the purchase money remains land; there is no conversion."
And in Story's Equity Jurisprudence, Vol. 2, p. 1101 "The rule
that that portion of the proceeds arising from the sale of real
estate in excess of what was actually used to comply with the
judgment of the Court, continues to be realty, applies also to
sales of properties of infants and incompetents. Where the
funds were deposited in Court, it remains real estate during
the minority of the infant etc."
Outside of Virginia, however, the weight of authority, both
in quantity and quality, seems to be decidedly in favor of the

,.-.,.~_ .. _ .. -
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view that in a case like this the proceeds of the sale of the
timber and land is to be considered as real estate for purposes
of devolutions under the will of the owner. It will make this
report too long to even summarize the facts and decisions in
these cases, so I simply list the most relevant and helpful as
fololws:Re: Cooper (N. J.) 123 Atl. 45, 30 A. L. R. 673 & Annotation.
McCoy v. Ferguson (Ky.), 60 S. W. sec. 931, 90 ALR
891 & Annotation.
Wilmerton v. Wilmerton, 176 Fed. 896, 28 LRA (n.s.) 401.
Natinoal Board v. Fry, (Mo.) 239 S. W. 519.
Yamkin v. Kaiser (Mo.) 256 S. W. 558.
page 54

~

Barrow's Estate (Ver.), 156 At. 408.
Budu v. Stocke (Mo.), 121 S. W. 2nd 852.

Lewis v. Hill et als. (Ill.), 56 N. E. 2nd, 619.
Hubbard's Estate (N. Y.), 92 N. Y. S. 2nd, 73.
Mr. Hodges cited in support of his position and as contra
to the above the case of Ametranto v. Downs, 170 N. Y. 388, 48
L. R. A. 719, but a careful reading of that case shows that the
facts were not at all similar to those in this case. Mrs. Shelley,
the testatrix, in a will made in 1891 devised to her daughter,
Mrs. Ametranto, her one-half undivided interest in a piece of
real estate in New York City. In 1896 this property was taken
for public use by the city in condemnation proceedings, and
Mrs. Shelley's one-half of the amount awarded was placed to
her credit in a bank. In 1898 she, being competent, drew for
her own use the interest and $400.00 of the principal. She died
in 1899 without having made any change in her will. Mrs.
Ametranto claimed what remained of the deposit under the
above devise. The Court held otherwise, and among other
things said "It is settled by a number of authorities that, if the
sale be made by execution or judicial decree in the life-time
of the intestate, the proceeds are personal property, and go
to the next of kin, while if made after his death, they are real
estate, and go to the heirs at law, except where the property
belongs to an infant or to an incompetent person, in which case

(
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the proceeds retain their original character of realty." I note
that the Court made this statement as to intestates, but surely
the principle stated would apply all the more strongly where
the owner, before the sale and while competent, has made a
will.
Therefore, looking at the clear intent of Mrs. Boyd as
expressed in her will, and upon equitable principles and ample
and well considered authorities, I conclude that the proceeds
of the timber and land sales made by the guardian under the
facts stated bear the impress of real estate and as such devolve
under Mrs. Boyd's will, and so report.
That being my conclusion, the next step is to determine the
persons entitled to such proceeds, and in what proportions.
Taking first the proceeds of the timber sale - The timber from
the Cuscowilla Tract brought the gross price of $~9,300.00. That
from the Harris and Burnette Tracts brought the gross price
of $1,000.00, and Mr. Hundley, the purchaser, testified that one
third in value ($333.33) came from the Harris tract and two
thirds ($666.67) from the Burnette tract. Therepage 55 ~ fore the bonds and bank deposit in the suit of Turnbull, Gdn. w. Boyd et als, representing the proceeds
of these timber sales go under the will as follows:
666-2/3/40,300 to the devisees of the Burnette tract or
20/1209
333-1/3/ 40,300 to the devisees of the Harris tract or
10/1209
39,300/40,300 to the to the nephews and nieces, devisees
under the residuary clause, or 1179/1209
Next to allocate among the parties entitled the bonds and
bank deposit in the suit of Turnbull, gdn. v. Boyd et als, representing the proceeds of the land sales. While there was some
evidence introduced tending to show that the land taken from
Cuscowilla by the United States was of greater value per acre
than that taken from the Harris tract, yet it was of such a
general and indefinite nature that no accurate and positive
calculation can be based upon this evidence. Hence I feel
bound to allocate these funds among the three tracts in accordance with the testimony of R. P. Buford and Exhibit #2 filed
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with his testimony. The total gross amount paid by the United
States for the land taken was $44,000.00 allocated as follows: Harris Tract-693.5 acres (part)
Burnette tract-50 acres (all)
Cuscowilla tract 850 acres part

$16.000.00
1,050.00
26,950.00

Total proceeds of sale

$44,000.00

Therefore the bonds and the bank deposit in the suit of
Turnbull, Gdn. v. Boyd et als, representing the proceeds of
these land s~es go under the will as follows:
l,050/44,000 to the devisees of the Burnette Tract.
16,000/44,000 to the devisees of the Harris Tract.
26,950/44,000 to the nephews and nieces, devisees under
the residuary clause.
Now what about the sum of $3,573.44 which Turnbull, Guardian, received for his ward, Mrs. Boyd, from the suit of Sallie
Goode Morton v. Boyd's Guardian et als., and accounted for
and handled in his regular guardianship account? As at present
advised I do not think it is necessary to determine for the
purposes of this case whether it is to be treated as personalty or
as real estate. If personalty, it stays where it is, in the hands
of Turnbull, Executor, making a part of the cash and securities
to be used by him in the payment of all proper charges against
the estate and cost of administering the same, and as far as it
will go, in paying the $7,000.00 of money legacies bequeathed
by Mrs. Boyd's will If realty, it goes into the resipage 56 ~ duary clause for the benefit of the nieces and nephews,
and I am of the opinion that the funds coming under
this residuary clause are to be drawn upon to make up the
difference if the cash and securities, aggregating according to
the appraisement $14,673.17, are not sufficient to pay all costs
and charges and the $7,000.00 of money legacies. There is some
question at this time whether the cash and securities, now in
the hands of Turnbull, Executor, after paying paying all proper
costs and charges against the estate, will leave enough to pay
in full the $7,000.00 of money legacies, but this cannot be determined until the costs and charges are fixed and established.
If I am correct in my opinion above stated, then this means
that the $7,000.00 of money legacies will be paid in full; if how-
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ever, it should be contended by any of the present parties to
this suit that the sole fund for the payment of costs, charges,
etc, and the $7,000.00 of money legacies is the cash and securities
now in the hands of Turnbull, Executor, and the Court should
entertain any doubt on this subject then that would bring us
back to the first inquiry under the decree of reference, to-wit:
whether or not all necessary and proper parties are before the
Court, in this cause; for to have the opportunity to answer such
a contention, and to be heard by the Court upon any such doubt,
then the several legatees of the money legacies should be made
parties to this suit so that, if so advised, they may employ counsel
to represent them. Hence, in answer to this inquiry, I can
only say that if I am correct in my opinion, and that in any
case the legatees of the $7,000.00 of money legacies are to be
paid in full their legacies, then all proper and necessary parties
are before the Court in this cause. If there is any doubt about
the correctness of my opinion then, all proper and necessary
parties are not before the court in this cause.
I do not find any liens of record .binding the real estate or
the proceeds of the timber or land sales above-mentioned.

It remains now for your commissioner to report as to the
persons entitled to the real estate and the bonds and money that
should now be considered as real estate, and in what proportions,
and in so reporting Inquiries 3 and 5 will in the main be answered.
(A) The Burnette Tract devised to Tom and Lucy Jones.
Timber and land all sold. Tom and Lucy Jones were husband
and wife. Lucy Jones died before the testatrix died, leaving
a number of children, all made parties to to this suit.
page 57 ~ The timber brought the gross price of $666.67, and
the land brought the gross price of $1,050.00. To this
devise there is allocated 666-2/3/40,300 or 20 /1209th of the bonds
and bank deposit now representing the net proceeds of the
timber sales, and l,050/44,000 of the bonds and bank deposit
now representing the net proceeds of the land sales. Tom Jones
gets one half of such allocation, and Lucy Jones' issue get the
other one half.
(B) The Harris Tract devised to Lizzie Bryson, Elizabeth
Reynolds and Henrietta Dalby. Of this tract there remains a
small parcel of 26.5 acres belonging in equal undivided one-third
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shares to each Mesdames Bryson, Reynolds, and Dalby. Due to
the size and location of this .parcel of land I am of the opinion
and so report that it cannot conveniently be divided in kind
among the parties entitled, and should be sold for purposes of
partition. The timber sold from this tract brought $333.33 gross:
hence these three devisees are entitled to have dividP.d in equal
shares among them 10/1209 of the bonds and bank deposit representing now the proceeds of the timber sales. Likewise they
are entitled to have divided among them in equal shares
16,000/44,000 or 4/llths of the bonds and bank deposit representing now the proceeds of the land sold to the United States. And
if there should remain any balance in the hands of Turnbull,
Executor, from the cash and assets now in his hands after payment of "other bequest and charges against my estate", such
balance should be divided in the same way among them: that
is 1/3 to each.
(C) The Cuscowilla Tract etc, comprising the assets disposed of by the residuary clause of the will for the benefit of
the five nieces and nephews of the testatrix. Of the Cuscowilla
Tract there remains a tract of 202.1 acres with the manor house
thereon. According to the pleadings and the admitted facts,
and as agreed by counsel for the interested parties, this tract
belongs in undivided shares as follows: - to Miss Charlotte
Wimbish, 7/25ths, to Clairborne Wimbish, 7/25ths, to Mrs. Emmet
O'Halloran, 7/25ths, to Mrs. Lucy Boren, 2/25ths; and to the
Watchtower Bible and Tract Society 2/25ths. In the same
proportions to the same parties go 39,300/40,300ths of the bonds
and bank deposit representing now the proceeds of the timber
sales, and 26,950/44,000ths of the bonds and bank deposit representing now the proceeds of the land sales, or what remains
thereof after making up therefrom any shortage that
page 58 ~ may be found to exsit in paying the proper costs
and charges of administration and the $7,000.00 of
money legacies from the assets now in the hands of Turnbull,
Executor. I further report under this head that I am of the
opinion the 202.1 acre tract, residue of "Cuscowilla", cannot be
conveniently divided in kind among the parties entitled as above
set out, and if partition is desired by any of such parties, then
it should be sold for purposes of such partition.
Irby Turnbull, Esq., formerly guardian, and now executor
of Mrs. Boyd, has filed with me his final account as such guardian,
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and his account as executor covering the period from May 6,
1950, to February 22, 1951, but I am not at this time presenting
those accounts as settled herewith, under inquiry 4 of the decree
of reference, as the guardian's final account shows that he as
guardian was due Mrs. Boyd's estate $1,691.35, whereas he, as
guardian, actually turned over to himself as esecutor the sum
of $2,523.78. This discrepancy will have to be inquired into
and explained or adjusted. Also, I have requested Mr. Turnbull
to bring his executor's account as near up to date as possible.
I hope shortly to file a further report, specifically under Inquiry
4 of the decree of reference.
All of which is respectfully submitted this the 17th day of
Sept. 1951.
CHAS. J. FAULKNER,
Commissioner in Chancery
Fee for this report $500.00.

I hereby certify that notice of the filing of this i;eport was
given by me to each counsel of record by mailing such notice
on the 17th day of September, 1951, the day on which the report
was filed.
CHAS. J. FAULKNER,
Commissioner in Chattcery
page 59
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EXHIBIT #2
ALLOCATION OF FUNDS

Tract No. B-11 - Mrs. Emmett T. Boyd
Total Area in Tract ...................... ~ 1822.1
Area Acquired . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1584.0
Area Remaining . . .. .. . .. .. .. .. .. . . .. .. 238.1
Value of part taken, 1584 acres . . . . . . . . . . . . $38100.
Severance . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5600.
Total ................................. $43700.
HARRIS TRACT

Total Area

•• • • • • • • • •• • • r • •••••••••• • •• • • • •

720.0
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Ar.ea Remaining . . . . . . . . . . . . . . . . . . . . . . . . . . .

26.5

Area acquired .............. ~ . . . . . . . . . . 693.5
60 acres bottom land @ $50................ .
$ 3000.
33.4 acres upland pasture @ $30 ........... .
1002.
600.1 acres woodland @ $20 ............... .
12002.
Total ............................... .
$16000. Adj.
50 ACRE TRACT
Total Area .......... ~ .................. acres 50.0
Area acquired ......................... acres 50.0
4.4 acres upland pasture @ $30 .......... .
$ 132.
45.6 acres woodland @ $20 ............... ..
912.
Total ................................ .
$ 1050. A~j.
CuscoWILLA
Total Area ................................ 1052.1
Area Remaining . . . . . . . . . . . . . . . . . . . . . . . . . . . 211.6
Area Acquired . . . . .. . .. . . . .. . . . . .. . . . . . . ..
130 acres bottom land @ $50. . ........... .
42.2 acres upland pasture @ $30 .......... .
668.3 acres woodland @ $20 ............· ... ..

840.5

$ 6500.
1266.
13366.

840.5
Improvements Severance ............................... .

$21132.

none
$ 5600.
$26650. Adj.

SUMMARY

Harris Tract 693.5 acres ................. .
50 acre tract 50.0 acres ................... .
Cuscowilla 840.5 acres .................. .

$16000.
1050.

Total ................................ .

$43700.

26650.

NOTE: 9.5 acres of the 211.6 acres shown as remainL11g part of
Cuscowilla were acquired as Tract No. A-10 for $300, leaving
a net acreage of 202.1 remaining in Cuscowilla.
Tendered & Signed 1/16/52
G.S.M., Jr., Judge
*

*

*

*

*
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STIPULATION OF FACTS

It is agreed and stipulated by the parties signing this agreement that the following facts in regard to the legatees and
devisees in this case and the conditions of the testatrix shall
be read in evidence as true:
1. That Maude Birnie was a close friend of the testatrix
for many years and for sometime prior to the date of the will
lived with and cared for the testatrix. Mrs. Birnie is also a
sister of Rica Wimbish, the wife of Clairborne Wimbish, the
last two of whom are the parents of Sylvia Wimbish.

2. The Lizzie Bryson mentioned in the will is Mrs. Elizabeth Boyd Bryson, a half-sister of testatrix's deceased husband,
John B. Boyd, and that Elizabeth Bryson, Jeanette Bryson,
Thomas Bryson, Hamil ton Bryson and James Bryson are all
children of the said Elizabeth Boyd Bryson.
3. The Eunice Hundley mentioned in the will is Mrs. E.W.
Hundley and the mother of Ann Keith Hundley. Mrs. Hundley
was a friend of Mrs. Boyd and visited her before and after she
was married.
4. The Carrie Bugg mentioned in the will is Mrs. Carrie
Goode Bugg and a cousin of testatrix's deceased husband, John
B. Boyd, whose mother was a Goode.
5. The Fitzgerald Flournoy mentioned in the will is a
cousin of the testatrix.
6. The Ellen Townes Lewis mentioned in the will is a
cousin of the testatrix.
7. The Billy Hill mentioned in the will is William B. Hill,
and at the date of the will was a young lawyer who had practiced
his profession for a short time in the State of Tennessee, and
was also engaged in newspaper work in that State, and at the
time the will was written had been visiting the testatrix for a
year or more and helped her with her business affairs
page 62 ~ and was also doing historical research. Afte~ numerous conferences with testatrix about the matter he
drew the will in question which was copied by the testatrix in
her handwriting. Mr. Hill was also a cousin of John B. Boyd,
the testatrix's deceased husband.
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8. B. F. O'Halloran, Jr., is the son of Emmet W. O'Halloran.
9. Both the Townes Wimbish and Nannie Sullivan mentioned in the will pre-deceased the testatrix without issue.
10. The Elizabeth Reynolds and Henrietta Dalby mentioned
in the will are the only children of Alfred Boyd, deceased, a
brother of the said John B. Boyd. They and Mrs. Elizabeth B.
Bryson were the sole heirs and distributees of John B. Boyd at
the date the will was written.
11. Norman Reynolds is the son of Elizabeth Reynolds.
12. Carl Dalby, Jr., and Elizabeth Dalby are the children
of Henrietta Dalby.
13. Elsa Tucker mentioned in the will was kin to both
the testatrix and her deceased husband.
14. Madge Moore was kin to testatrix's deceased husband,
and a friend of the testatrix.
15. _On the date of the will of Mrs. Emmet T. Boyd papers
were executed asking the Court to appoint Irby Turnbull as
her guardian and in due course such appointment was made
by the Court upon the ground that she "* * * physically incapable of properly handling her estate * * *," and for sometime before the suit to sell the land and timber and the con.demnation proceedings taking some of the property under
consideration were filed and continuously since and until her
death she was mentally incapable to make, change or revoke a
will, and because of such mental incompetency she was legally
incapable of doing anything in regard to such sales or takings
~nd the proceeds therefrom.
GEORGE P. HUMRICKHOUSE,
JOHN Y. HUTCHESON,
Counsel for Watchtower Bible and
Tract Society, Inc., and
Paul Thompson Executor.
BEDINGER & BEDINGER,
Counsel for Lucy W. Boren
page 63

~

M. C. DORTCH,
Counsel for Irby Turnbull,
Executor and Guardian
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ffiBY TURNBULL,
Guardian and Executor of
Emmet T. Boyd
Y. M. HODGES,
Counsel for Elizabeth B. Bryson,
Henrietta Dalby and Elizabeth
Reynolds.
MORTON G. GOODE,
Counsel for Charlotte Wimbish,
Emmet O'Halloran and Clairborne
Wimbish
*

*

*

*

*

page 65 } ESTATE OF MRS. EMMET T. BOYD
The testimony of W. S. Hundley and others taken before
Charles J. Faulkne:r;, Commissioner in Chancery of the Circuit
Court of Mecklenburg County, to be read in evidence of the
above styled suits now pending beofre the circuit Court of
Mecklenburg County.
Present: Charles J. Faulkner, Commissioner in Chancery;
George R. Humrickhouse, Attorney for Watchtower Bible and
Tract Society, Incorporated, Paul B. Thompson, Executor; John
Y. Hutcheson, Attorney for Watchtower Bible and Tract Society,
Incorporated and Clairborn Wimbish; Bedinger and Bedinger,
Attorneys for Lucy W. Boren; Meredith C. Dortch,
page 66 } Attorney for Irby Turnbull, Executor and Guardian;
Irby Turnbull, Guardian ad Litem; Y. M. Hodges,
Attorney for Elizabeth B. Bryson, Henrietta Dalby and Elizabeth Reynolds; Morton G. Goode, Attorney for Charlotte Wimbish, Emmet O'Halloran and Clairborne Wimbish.
R. P. BUFORD, a witness after first being duly sworn, testified
as follows:

By Mr.
Q
A
Q

Hodges:
What is your name?
R. P. Buford.
Mr. Buford, what is your business?
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A I am employed by the U. S. Corps of Engineers as a
real estate appraiser and for the past four years, I have been
assigned Real Estate Project Manager for the Bugg's Island
Resevoir Project.
Q Have you maintained your office at Boydton, Virginia?
A Yes.
Q When did the United States Government commit itself
to the construction of the Bugg's Island Project in Mecklenburg County, Virginia?
A The act authorizing the project, as I recall, was passed
by Congress in December, 1944.
page 67 ~ Q In your official capacity as project manager, for
the Bugg's Island Resevoir Project, have you had
occasion to deal with the valuation of certain lands owned by
Mr. Emmet T. Boyd during her lifetime?
A Yes.
Q - It appears in the proceedings initiated by the United
States Government that condemnation was had of certain lands
owned by Mrs. Boyd, that is true is it not?
A That is correct.
Q I ask you if your corps of engineers, or the engineers
working under you, undertook to establish the boundary lines
of the several tracts which the Government acquired from
Mrs. Boyd?
A Do you mean the three parcels that went to make up
Cuscowilla?
·
Q Yes.
A No.
We were primarily interested, of course, in establishing
the outside boundaries of the entire ownership.
In order to do that, however, we had to plot and make a
composit map of the different tracts of land that went to make
up Cuscowilla.
Q So you did make a composit map of all the land that
was owned by Mrs. Boyd?
page 68 ~ A That is correct.
Q Isn't it a fact that the Government took title to
all the lands taken from Mrs. Boyd by condemnation proceedings?
A That is correct.
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Q Whether Mrs. Boyd had been competent or incompetent,
condemnation would have followed anyway would it not?
A Yes, sir.
Q I ask you if you, personally checked and appraised the
land taken from Mrs. Emmet T. Boyd under the condemnation
proceedings by the United States Government?
A I did.
Q I exhibit to you a tract map designated as as Tract
No. B-101 and ask that you please identify what that map
purports to show?
A The map was made up primarily to show the tracts of
land that we knew as Cuscowilla. All the land that belonged
to Mrs. Emmet T. Boyd, lying along the Roanoke River, a part
of which was being acquired by the Government.
Q Does that tract, or map embrace what is referred to in
Mrs. Boyd's will as the Burnett Tract and designate its location?
A I don't know what is in Mrs. Boyd's will, but this map
does embrace a tract of land know as the Burnett Tract.
Q How much does it appear to contain by your map?
A Fifty acres.
page 69 ~ Q Does that map show what we refer to as the Harris
Tract?
A Yes.
Q Will you please indicate the acreage taken by the United
States Government from what we refer to as the Harris Tract?
A 693.5 acres.
Q Did the Government, according to your engineers survey, take all of the land that is embraced in the Harris Tract?
A No. There was a remainder of 261h acres of the ·Harris
Tract that was not acquired by the Government.
Q Does that map show the acreage that was taken from
the farm that was originally known as Cuscowilla and owned
by Mrs. Emmet T. Boyd?
A Yes.
Q Will you please indicate to the commis~ioner the amount
of acreage taken from that farm by the Government under
the condemnation proceedings?
A 840.5 acres.
Q Was all of the Cuscowilla farm taken by the Government in the condemnation?
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A No.
Q Please indicate what acreage was not taken?
A There was a total acreage of 211.6 acres remaining, from
which it later came necessary to acquire an additional
page 70 ~ 91h acres, leaving in Cuscowilla a total of 202.1 acres.
Q The 91h acres that was subsequently acquired by the
Government was not settled for in the original condemnation
proceedings A It was a separate condemnation proceeding.
Q Do you know to whom the money for that nine acres
went, or if it has been paid?
A Yes. It was paid to Mr. Turnbull I believe, as guardian.
Q As a separate item from the other money in question?
A Yes.
Q Do you have notes on your appraisal of the property
that was taken by the Government with relation to the price
that was paid by the Government to Mr. Turnbull as Guardian
for the separate items?
A I have as the amount that we appraised the property
as a whole.
Q In other words, you appraised the property as a whole
but considered different items and the valuation attached to
different sections of the property as a whole?
A Not at the time I made my appraisement. No sir.
At the time I made my appraisement, I didn't give any
particular consideration to what is known as the Harris Tract
or to what is known as the Burnett Tract because, as far as
we were concerned, it was all one tract of land and I considered
it all as one tract of land.
page 71 ~ Q I will ask you if the residence and the out buildings connected with the Cuscowilla property were
taken in your condemnation proceedings?
A Some of the buildings were acquired but the residence
and the buildings near it were not acquired.
Q Have you gone back over your appraisal records in an
effort to obtain the amount that the Government paid for each
of these tracts of land separately on the basis of your appraisal?
A I have attempted to allocate the total overall appraisal
that I made to the various parcels.

i
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Q Were they the figures that you used at the time in applying your values to the acreage?
A Yes.
Q Will you please state what the Government paid Mr.
Turnbull for the fifty acre tract known as the Burnett Tract
based on your appraisal?
A The Government did not pay any specific amount for
the Burnett Tract or for the Harris Tract. It paid a lump sum
for all the land· we acquired there.
Q I understand that, but allocate it according to your
appraisal, how much would apppy to the fifty acre Burnett
Tract?
A Yes. I have that.
0 All right sir.
A $1,050.00.
Q At that time, I believe the timber had been cut
page 72 } from Burnett Tract, had it not?
A It was being cut.
Q You did not consider that as an asset of that tract of
land?
A No.
Q Will you refer to your appraisal notes and records and
allocate to, what we refer to as the Harris Tract, what the
Government paid for for that tract of land?
A I allocated $16,000.00 to the Harris Tract.
For that part of the Harris Tract that was acquired by the
Government.
Q Will you please refer to your records and indicate what
your office allocated on the basis of your appraisal to the land
that was taken from the Cuscowilla Tract?
A $26,650.00.

Q The Government settled with a lump sum of how much?
A $43,700.00.
Q And the valuation that you have set forth here were
allocated to the different tracts based on your notes of appraisal
at the time you made them with respect to each tract of land
and paid for as a whole?
A That is true.
I did not make the allocation at the time I made my appraisal'\
I might make that clear.

\
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Q But you did make your figures of the valuations of
particular areas and open fields and wooded lands?
A Yes.
Q And from those notes, you made the allocation?
A Yes.
Q I understand that in your appraisal that it is the practice
of the Government that where there is an open field you appraise that as a separate item and total that along with the
appraisal put on wood lands etc?
A Generally speaking; yes sir.
page 73

~

By Mr. Faulkner:
Q Mr. Buford, is that nine and a half acres that was
separately condemned from Cuscowilla included?
A No, sir.
By Mr. Hodges:
Q Mr. Buford, are you prepared to tell what the Government paid for the nine and one half acres taken from Cuscowilla
subsequent to the original condemnation proceeding?
A $300.00.
Q Mr. Buford, I will ask you to file with the commissioner
as exhibit one the plat showing the boundaries of the tracts of
land taken by the Government and that remaining of the
respective tracts.
By Mr. Goode:
Q Are the lines run so that a layman could go there
page 74 ~ and follow them?
A Not by the Corps of Engineers. No, sir.
Q So, if any of the interested parties wish to follow these
lines would they have to have them run?
A Yes.
Q In connection of your break down of the allocation of
the funds from the various tracts of land have you made a typed
statement of that?
A Yes, sir.
Q Would you mind filing that statement as an exhibit?
A I see no objection to it.
Q Before handing it to the Commissioner, I would like
for you to explain what may be a discrepancy. You have in
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the fifth column of figures from the top the severance from the
entire farm as $6,600.00.
Then as you pass down on your statement I don't find any
severence figure for any tract except the Cuscowilla proper and
there we find $5,600.00.
Could you enlighten us on that?
A Yes, sir.
The figures of 37,100.00 was in error. It should have been
$38,100.00 and the severance $5600.00.
Q Will you correct your exhibit figure?
A I corrected it.
Q Does that show the same total?
page 75 ~ Yes.
Q But a different severance?
A Yes, sir.
Q That will account for the apparent error at the conclusion of the Cuscowilla Tract?
A T,hat is right.
Q Your total is the same?
A Yes, sir.
By Mr. Hutcheson:
Q In that settlement, where do you find error of $1,000.00?
A I found it in copying from my records. My girl had
made an error in copying the figures.
Q And you checked and know that is correct?
A Yes.
Q Would your figures be available to the Commissioner
if he wanted to see them?
A My records, you mean?
Q Your records.
A I have no authority to make those figures available.
They are Government official figures and I have no authority
to make them available.
By Mr. Hutcheson:
We object to all the testimony introduced by this witness
as it is obtained from records that are not available
page 76 ~ to the Commissioner. We object to all his testimony
in regard to these records.

\
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By Mr. Hutcheson:
Q After making your original appraisal and now breaking
down to Mr. Hodges the figures, have you been back on the
Cuscowilla Tract?
A No, sir.
Q How familiar are you with this property?
A I was very familiar with it at the time I made the
appraisal, four years ago.
Q At that time, did you consider that tobacco land is the
most valuable land on property?
A Yes. Generally speaking it is the most valuable.
Q Can you point out on that map any tobacco land on it?
A No.
Q It is in testimony, by other witnesses that there is a
strip of unusually fine tobacco land on this Cuscowilla Tract
which is not on the Harris Tract or the Burnett Tract. Would
you be prepared to deny or affirm that testimony?
A As I recall the best tobacco land was on the part known
as Cuscowilla.
Q Did you make any difference for that tobacco land in
your appraisement?
A It is possible that I did.
page 77 ~ Q Can you point out where the valuation of that
land is?
A No.
Q Why wouldn't it show in your appraisal?
A Possibly it would show in my appraisal. I just don't
know. I didn't come prepared to testify as to the details of
my appraisal on this property. I didn't know that that was in
question. I was simply asked to allocate the total amount of
my appraisal to these tracts of land.
Q You just divided them equally without taking in consideration of types of land?
A Yes.
Q You wouldn't be preprared to say whether the open land
on the Cuscowilla Tract exceeds in value that on the Harris
Tract?
·A As I recall the open land on the Cuscowilla Tract was
very much superior to that on the Harris Tract.
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Q I notice in your testimony you made no ::.reference.:· to
buildings A : The buildings that were taken were of no ,value.
By Mr. Hodges:
Q From your testimony there was better land taken. on the
Cuscowilla Tract than on the ·other tracts?
A That is my recollection.· Yes, sir.
Q When you appraised this land. you· applied an appraisal ·
to the different fields and the· different lots that were
page 78 ~ tentantable, did you not?
.
A That is true.
Q And your appraisal and the payment of this amount of
money to the Boyd guardian was arrived at on those figures?
A That is right.
By Mr.. Hutcheson:
Q Can you give us any valuation placed on any field?_
A .No.- Not at this time.
Q How can you reconcile that with the answer .you- .just ··
gave Mr. Hodges?
Doesn't you testimony say that the low grounds.:and!.the
wooded lands are all equal?
Q (No answer.)
By Mr. Turnbull:
Q Isn,t it a fact that when the land was appraised you
took into consideration ,the fertile fields and unfer.tile fields that
were.. on the land?
A Yes.
I went over the .. tracts of land in detaii.,and arrived -at
what I thought was the overall value ,for the tracts of land. .
Of course at arriving at the overall .value I gave due_con- ·
sideration to the different fields, the different fertilities, the
photography of the fields, the condition, of :the: wood lands
and all the facts were considered in arriving at my
page 79 ~ overall value of $43,700.00.
Recently I was asked if I could allocate that $43,700.00
to these various parts t~at went to make up the tract of land...
By Mr.. Hutcheson: .
Q When you made that allocation, ·you didn't remember ·
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the value you placed on any of them?
A I can't say. I knew the average that I put on them.
By Mr. Faulkner:
Q Did I undertsand you to say that in your recollection,
that the bottom land on the Cuscowilla Tract was probably of
more value than the bottom lands on the Harris Tract?
A No. sir. I think I said the up lands was of greater
value.
Q In these figures I notice you give the same value per
acre to the lands on the Harris Tract and on the Cuscowilla
Tract - $30.00.
A I think that is correct, sir.
By Mr. Goode:
Q As a matter of fact, you think there should be some
difference?
A I don't think so, sir. It is possible that it could be,
but at this time it is utterly impossible to break it down.
Q If you. were to put the same valuation on the up
page 80 ~ land in this break down statement, which is filed as
exhibit No. 2 would not be entirely accurate?
A It is possible that it would not be, but at this time I
had no other means of doing it.
W. S. HUNDLEY, a witness after first being duly sworn, testified as follows:
By Mr.
Q
A
Q
A

Hodges:
Mr. Hundley, where do you live?
Boydton.
What is your ·occupation?
Farming.
Q Are you familiar with these tracts referred to as the
Cuscowilla Tract, the Harris Tract and the Burnett Tract?
A Yes.
Q You own considerable land in that area do you not?
A Yes, sir.
Q It appears in the records in certain proceedings before
the Circuit Court of Mecklenburg County that you purchased
certain standing timber on what is known as the Burnett Tract
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and the Harris Tract some years ago for a bid of $1,000.00. Is
that correct?
A Yes, sir.
Q Did you cut that timber?
A Yeij.
page 81 ~ Q Did you know, at the time generally the lines
of what we refer to as the Burnett Tract and what
we refer to as the Harris Tract?
A Yes.
Q And you bought that timber as a whole from both of
the tracts?
A Yes, sir.
Q Can you tell the Commissioner approximately the amount
of timber that was embraced in that $1,000.00 purchase that
was on the Burnett Tract and the amount that was on the
Harris Tract?
A The relative quantities, you mean?
Q Yes, sir.~
A At the time of the purchase I would consid·;r 2/3 of
the value on the Burnett Place and 1/3 on the Harris Place.
Q Did you walk over the land at the time?
A I had been occupying these lands for twenty years as
a tenant.
Q You would apply $333.33 to the Harris Tract for the
timber you purchased and $666.67 to the Burnett Tract of timber
you purchased?
A That is generally correct.
Q You did not purchase the standing timber on the Cuscowilla Tract?
No.

Q Will you give us the approximate date that you
purchased this timber?
Do you remember the date?
A I do not.
It was the same day of the sale of the Cuscowilla timber.
Q It is stipulated that on August 2, 1946 the Circuit Court
of Mecklenburg County, Virginia, confirmed the asle of the
standing timber from the Harris Tract and the Burnett Tract
to Mr. W. S. Hundley for $1,000.00 and on the same date confirmed a sale of the standing timber to Spaulding Lumber Compage 82

~
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pany for $39,300.00 and it was sold on July 22, 1946 at public
auction.
IRBY TURNBULL, a witness after first being duly sworn, testified as follows:
By Mr. Hutcheson:
Q You were the guardian and are the executor of Mrs.
Emmet T. Boyd are you not?
A Yes.
Q You handled her affairs for many years prior to your
guardianship?
A Yes.
Q Do you know where Mrs. Boyd considered her money
came from?
A I think she considered it came from her husband's
estate.
page 83 ~ By Mr. Hodges:
We object to that testimony on the grounds that it
is not admissible and it has no relevency in the construction of
Mrs. Boyd's will.
By Mr. Hutcheson:
Q Mr. Turnbull, in this clause about the pro9erty going
to the five nieces and nephews - are you prepared to say what
that consist of?
A My memory of the will - I don't have it before me is that she made special bequest of her household and kitchen
furniture, but there may be some left over. What its value
would be, I don't know.
Q Isn't it a fact that most of the furniture came from her
grandfather's estate, Col. William Townes?
By Mr. Hodges:
We object to that question on the grounds stated.
By Mr. Hutcheson:
Q There is valuable antique furniture in the house?
A Yes. I think so.
Q They are all heirlooms?
A I think so.
I don't know from what side of the house they came.
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H. H. FLINN, a witness after first being duly sworn, testified
as follows:
page 84

~

By Mr. Hutcheson:
Q Are you familiar with the Cuscowilla, Harris. and
Burnett Tracts, owned by Mrs. Emmet T. Boyd?
A Yes.
Q Did you ever tend any of it?
A I have.
Q What part did you tend?
A The Harris part.
Q How many years did you tend it?
A Two years.
Q You are familiar with the lines?
A Yes.
Q What would you say is the relative value of the Cuscowilla Tract caompared with the Harris and Burnett Tracts?
By Mr. Hodges:
Mr. Commissioner, we object to this testimony on the grounds
that the gentleman is not an expert land appraiser and further
on the grounds that the evidence indicates before the commissioner, the basis on which the land was bought_:. l mean condemned and paid for by the United States Government and
accepted.
By Mr. Hutcheson:
Q You are a land owner?
A Yes, sir.
Q You have bought and sold land?
A Yes, sir.
page 85 ~ Q You didn't go to an expert land appraif;er when
you bought or sold, did you?
A No, sir.
Q You buy and sell on your own judgment?
A That is right.
Q How far do you live from this land?
A I would say two miles.
Q How long have you been knowing it?
A Fourteen years.
Q What would you say would be the value of the Cuscowilla Tract compared to the Burnett and Harris Tracts?
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By Mr.. Hodges:
We object to any evidence with relation to the timber,
because it has been sold at public auction and it is not an issue
here at all.

By Mr. Goode:
Let me put my thought in there.
This is not to say what it should have brought, but to
apportion the funds which have already come into Court and
to show the relative on one and the other so that the Commissioner will be able to say how much money come out of one
fund and how much out of the other.
By Mr. Hutcheson:
Q When you say timber, Mr. Flinn, do you mean the timber
that is on there now?
page 86 ~ A I knew it when b©th of them were standing in
timber. I have hunted over all of it.
Sometimes I had to slip in and hunt, but I went in just
the same.
Q Do you also know it since the timber has been cut?
A Yes, sir.
Q When you say timber you refer to A Timber that is growing now. The prospect of timber
now.
Q We want you to take that in consideration and say acre
for acre the Cuscowilla Tract is worth compared to the Harris
and Burnett Tracts.
A If I was buying, or had to work either one to make a
living, I would be willing to pay a third more for the Cuscowilla place than I would the Harris place.
Q How about the Burnett place?
A Yes.
The Harris place has grown up and the Cuscowilla place has
some of the best tobacco land on it that we have in the County.
They make as fine tobacco there as we grow anywhere.
Q Is there any young growing pine on the Cuscowilla
Tract?·
A Oh, yes, lots of it.
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Q Is there more on that than there is on the Harris or
Burnett -Tracts?
page 87 ~ A Oh, yes, there is more timber going in on each
side of the road than there is on the other side. And
there is a lot of pine timber coming.
By Mr. Hodges:
Q Mr. Flinn, you say that you worked on the Harris place
for two years?
A Yes, sir.
Q How did you work there? As a tenant?
A Yes.
Q Did you work for money rent or a fourth?
A I paid them a fourth.
I raised corn. There wasn't any tobacco land - No horns
or nothing.
Q You live about two miles away from there?
A Yes, sir.
Q You don't know what the Government has taken off
the Cuscowilla Tract, do you?
A I don't know per acre, but I have walked all the way
around it.
Q Isn't it a fact that what the Government has taken was
bottom land and have not taken the best land on Cuscowilla?
A There wasn't too much open land on the Harris place.
Q I am talking about the open land on CuscowHla. The
open land on Cuscowilla is not in the taking of the
page 88 ~ Government. It is principally those field3 around
the house?
A They have taken practically all the fields behind the
house. They left the fields in front.
Q That is where they grew tomacco mostly A No. They grew it on the back. All of it was behind
the house.
Q You mean to tell the commissioner that you couldn't
get permission to hunt over there and you went there and
hunted anyway?
A Yes. Mr. Hundley was renting it. Some said he didn't
want me in there and I knew pretty well he wasn't going to
put me in jail.
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He didn't object to my hinting, but he told me not to carry
nobody else with me.
Q How much land do you own?
A At one time I owned 176.2.
Q Well, how much do you own now?
A 107%.
Q Do you still live about two miles from this land?
A Yes, sir.
By Mr. Hutcheson:
Q Something was said about the low grounds. I didn't
ask you to compare the low grounds on Cuscowilla with the low
grounds on the Harris place. What is the comparison of those?
A Well, the low grounds down on the Cuscowilla
page 89 ~ place are more valuable lands, in my opinion.
Q This tobacco land you speak of is between the
house and the mountain?
A That is true.
By Mr. Hodges:
Q Mr. Flinn, didn't you that the Harris Tract of land went
to the river and had river low grounds on it?
A Yes, sir.
E.W. HUNDLEY, a witness after first being duly sworn, testified
as folows:
By Mr. Hutcheson:
Q Mr. Hundley, how long have you been familiar with
. the tracts known as the Harris Tract, the Burnett Tract and
the Cuscowilla Tract, owned by Mrs. Emmet T. Boyd?
A About thirty years.
Q Did you tend open land adjoining any of them?
A Yes. I adjoined the Harris place.
Q How long have you lived there adjoining the Harris
place?
A I went up there in 1923.
Q During Mrs. Boyd's lifetime, since 1923, were you a
frequent visitor in her home?
A Yes, sir.
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Q Are you familiar with the three tracts and their
boundary lines?
A I certainly am.
Q You have a map before you, exhibited in evidence, showing those lines. Are they approximately correct from your
understanding?
A Yes. They are.
Q What would you say is the relative value of the Cuscowilla Tract, acre per acre, to the Harris Tract and the Burnett
Tract?

page 90

~

By Mr. Hodges:
Mr. Commissioner, we want to object to that testimony on
the grounds that it is irrevelent and that the land was taken
as a whole and paid for by the Government and accepted on
the basis that Mr. Buford testified this morning and that evidence should not be ~aken.
A I considered the Cuscowilla property worth lots more
than the Harris property. In my estimation it is better land,
in better shape to work and the buildings make it more valuable,
in my estimation, than the Harris place.
By Mr. Hutcheson:
Q Mr. Buford has testified that the buildings taken on
the Cuscowilla and the Harris place were of no value. Forget
the buildings and looking at the map, what would you say the
land is worth?
page 91 ~ A This part· that they cut off Cuscowilla was extra
good tobacco land.
Q Did they take all the tobacco land from Cuscowilla?
A Practically all of it.
Q What would you put the valuation, acre per acre, of
the Burnett and Harris places as compared to the Cuscowilla
place?
A I would say that Cuscowilla, in my estimation, is worth
a third or fourth more than the Harris place.
'
Q How about the Burnett place?
A The Burnett place is a good little tobacco place..
Q There is no cleared land on the Burnett place is there?
A No. What was cleared has practically grown up.
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By Mr. Hodges:
Q Mr. Hundley, you are a tobacco farmer, aren't you?
A Yes.
Q You have never had any experience in dealing in land
from an appraiser's standpoint, then?
A Only in buying for myself.
By Mr. Hutcheson:
Q Mr. Hundley, I objected to all of Mr. Buford's testimony and asked that it be stricken. Can you identify that map
you have in your hand, exhibited in testimony as being approximately correct of the tracts in question?
page 92 } A Yes. I will.
Q He questioned your competency as a witness in
regard to the value of real estate. Do you have any idea how
many farms you have bought and sold?
A Well, I might could tell you some way or another.
Q Just approximately?
,
A I reckon I have bought at least a dozen.
Q The objection has been made that you are not an expert
land appraiser. Do you use expert land appraisers to give you
values when you buy and when you sell?
A No. I use my own judgment.
Q You use your own judgment.
A I use my own judgment.
Q Have you been successful or unsuccessful in buying
and selling land?
By Mr. Hodges:
We object to that A Well, I have made a living at it. I don't know what
else.
IRBY TURNBULL, a witness after being recalled, testified as
follows:
By Mr. Hodges:
Q You were the guardian, or committee for Mrs. Emmet
T. Boyd?
page 93 ~ A Yes.
Q As such, it appears on the record that you asked
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the Court for authority to sell the timber on the Burnett and
Harris Tracts and part of Cuscowilla, did you not?
A Yes.
Q What prompted you to bring those proceedings at the
time they were brought?
A The Government was going to take the land and I
thought it would be a good time to sell the timber, before the
Government took it.
Q In your opinion, did you then consider it for the best
interest of the estate and now so consider it?
A Yes, sir.
Q In regard to the several funds arising from the sale of
the timber, is that under control of the Court and is not included in your settlement of your accounts?
A Yes, sir.
Q I believe it appears in the proceedings that you filed
a petition asking the Court to accept the condemnation offer
made by the Government for the land that was sold Is that
correct?
A I think that is correct.
A At that time, the United States Government had taken
title to the land in question?
A That is right.
page 94 ~ Q Did the funds arising from the condemnation of
that land - Was that invested and is now separate
and apart from what you show on your statement of the moneys
on hand?
A Yes, sir.
Q In relation to the suits that were consolidated, I believe
there was a suit brought against Mrs. Boyd by Sallie Goode
Morton, for the partition of certain lands owned by Dr. Townes
at his death A Townes Wimbish Q - in which Mrs. Boyd had a two thirds interest. Was
that suit brought against you as guardian for Mrs. Boyd?
A What is the style of it?
Q Sallie Goode Morton against Emmet T. Boyd. Was the
fund arising from that invested separate and apart from the
accounts that you have already filed?
A :,Yes.
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No. The money realized from the sale of timber and
the money realized from the sale of that land to the government were moneys collected by me as commissioner, and that
money is placed in the bank over here.
Q How about the proceeds from that partition suit?
A They are the only suits that I know anything about.
Q Was it considered by the Court, here as to whether the
price offered by the United States Government, in the condemnation case at Richmond, was fair and adequate for the
land?
pagfl 95 ~ A Yes.
By Mr. Hutcheson:
Q Mr. Buford didn't show you his original appraisement,
that he says now that the Commissioner cannot have access to?
A No.
Q He didn't break down the figurnes he broke down this
morning?
A No.
By Mr. Hodges:
Q The property was appraised by Mr. Buford and his
office?
A Yes.
Q On the premises?
A That is right.
Q You dealt with Mr. Buford along with his appraisal and
taking of this land and settled for it?
A Yes.
By Mr. Humrickhouse:
Q Did you have an independent appraisal made at the
.time the Government took over the property?
A I think so.
Q Do you have that now?
A I don't know. I haven't looked it up.
But I think I had an appraiser to appraise it myself.
page 96
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My Mr. Goode:
As attorney for Miss Charlotte Wimbish, Mrs. O'Halloran and Mrs. Clairborne Wimbish, we take the position that
the specific legacies included in the will, including such items
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as furniture. The items to Mrs. Sullivan and Dr. Wimbish,
who are dead, were specific legacies that lapsed and passed to
the residuary clause.
We are not taking that position about the land because that
is not a specific legacy in the will.
But these specific legacies when they lapsed under our
statute it is clearly set out that they pass down to the residuary
clause, and such items that were included in t~e will to Mrs.
Sullivan and Dr. Townes Wimbish would pass to the remaining
parties named in the residuary clause, which would be Miss
Charlotte Wimbish, Mrs. O'Halloran and Mr. Clairborne Wimbish.
By Mr. Faulkner:
Are there any others of the specific legatees of tangible
personal property who are dead?
By Mr. Goode:
None that I know of. No, sir.
By Mr. Hodges:
I wish to point out, according to the account of Mr. Irby
Turnbull, guardian for Mrs. Emmet T. Boyd, shows in his general account receipt from Goode and Turnbull, Commissioners,
in the suit of Sallie Goode Morton against Emmet T. Boyd's
Guardian as of September 28, 1944 the sum of $3,573.44
page 97 which appears in account book 11 page 309 in the
clerk's office in Mecklenburg County.

r

By Mr. Hutcheson:
Since the institution of this suit, and within the last few
days, I have been employed by Mr. Clairborne Wimbjsh, along
with Mr. Morton G. Goode, to represent his interest in the suit.
Seeing no conflict in the interest of Mr. Louis Wimbish's
Estate, I have accepted this employment.
By Mr. Goode:
It is stipulated for the record that the specific legacy to Carl
Dalby, consisting of a decanter, since the said Carl Dalby is now
deceased, that the same shall be delivered by the executors to
his mother or any agent or representative of her.
*

•

*

*

•
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EXCEPTIONS

The exceptions taken by Lizzie B. Bryson, Elizabeth
Reynolds and Henrietta Dalbey, respondents in the above styled
proceedings, to the report of Charles J. F~ulkner, Esq., Commissioner in· Chancery, returned to the Circuit Court of Mecklenburg County, Virginia, in the above styled cause, for the fol1owing:
FIRST EXCEPTION:

That said Commissioner in Chancery erroneously entered
into a "construction" of the will of- the· testatrix, which was not
necessary and impr.oper, since the meaning of said will was
clear and unambiguous, and disposed of all property 0wned by

testatrix at her death,. and as the same fitted, and fell into. the
respective disposing provisions thereof as of that date.
SECOND EXCEPTION:

For that said Commissioner in Chancery erroneously reported that the purchase price money arising from the· sale of
timber and lands, sold during the lifetime of Emmett T. Boyd,
from the tract of land known as "G:!uscowilla", "The Harris
Tract",. and "The Burnett Tract" was: "real estate" at the death
of the, testatrix,.and passed as it would have passed at the date
of the execution of the will by testatrix, instead of correctly
reporting said proceeds to be "cash on hand" at the date of
the death of the testatrix,. and. therel;>y passing to these exceptors
under the specific devise of intangibles made them in said will.
THIRD' EXCEPTION:

That said. Commissioner in Chancery erroneously repage 100 } ported that the sale of the timber and lands comprising "The Burnett Tract" containing 50 acres, during the lifetime of the testatrix, did not thereby adeem said
devise from the will of said testatrix, and not reporting that
the proceeds therefrom to properly be a part of th(~ "cash bonds, etc. on hand" under the provisions of said will, and
thereby· passed, under the devise. of int:mgibles, to exceptors.
FOURTH EXCEPTION

For that said Commissioner in Chancery erroneously re-
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ported that the following language employed by the testatrix in
her will, to-wit; "All the rest of my property not otherwise
disposed of, real, personal or mixed, I leave to my five nieces
and nephwes, Charlotte Wimbish, Emmett O'Halloran, Nannie
Sullivan, Townes Wimbish and Clairborne Wimbish", constituted
a specific devise of the tract of land mentioned in this proceeding as "Cuscowilla Tract", when in fact and at law said provision
was a residuary devise, and only operated to dispose of the
property of said testatrix, not otherwise specifically devised
in said will, which later provision only devised undisposed
property, not passing by other superior provisions of said will.
That he failed to properly report that the proceeds from the
sale of land and timber from Cuscowilla passed to these exceptors at the death of the testatrix under said will, and did
not constitute a part of the residue of her said estate at death.
FIFTH EXCEPTION:

That said Commissioner in Chancery erroneously considered
extraneous facts and improper evidence in making his said report, to-wit; the relationship of all devisees and legatees to the
testatrix, when said report should properly have shown and
reported the property falling into the respective devises employed in said will as of the date of death, instead, he having
reported how the property fitted into the devises as of the date
of executing the will.
SIXTH EXCEPTION

In that said Commissioner in Chancery erroneously reported that the sale proceeds arising from the partition proceeding styled "Sallie Goode Morton vs. Irby Turnbull, Guardian
of Emmett T. Boyd, etc." did not become personal property upon
the confirmation of said sale, for partition, and therepage 101 ~ by passed to these exceptors as a part of the "cash
on hand" at the death of testatrix.
SEVENTH EXCEPTION:

For that said Commissioner in Chancery erroneously undertook to ascertain the intention of the testatrix under her
will, sin~e the disposition of her property, at death, was a
question of law as apl?licable to the provisions of said will, and
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her intention, if any, was immaterial and improperly considered.
Wherefore, Lizzie B. Bryson, Elizabeth Reynolds and Henrietta I:1albey pray that their exceptions to said report be sustained and that said report be corrected in the manners herein
pointed out, and that it be decreed that the funds arising from
the sale of the timber and lands comprising the Burnett Tract,
as mentioned in this proceeding, and that the sale of the timber
and part of the lands from "Cuscowilla Tract" as de3cribed in
this proceeding, .be adjudged the property of these exceptors
under the will of said Emmett T. Boyd, deceased.
Respectfully submitted,
Y. MELVIN HODGES,
South Hill, Virginia
Counsel for Lizzie B. Bryson,
Elizabeth Reynolds and
Henrietta Dalbey
*
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EXCEPTIONS

Exceptions taken by The Watchtower Bible and
Tract Society and Paul B. Thompson, Executor of L. W. Wimbish,
deceased, to the Report of Commissioner Charles J. Faulkner
filed in the Clerk"s Office on September 17, 1951.
FIRST EXCEPTION: For that said Commissioner in arriving at the comparative values of three separate tracts of land
taken by the U.S. Government in its Buggs Island Dam Project
herein mentioned used a pro rata value of the number of acres
of wooded and open, up and low lands when he should have
used the uncontradicted testimony of the witnesses as to the
true comparative values.
SECOND EXCEPTION: For that said Commissioner reported that "I am of the opinion that the funds coming from
this residuary clause (the property given to the five nieces
and nephews) are to be drawn upon to make up the difference
if the cash and securities * * * are not sufficient to pay all
costs and charges and the * * * money legacies," when the
will of the testatrix provides that the cash legacies are chargeable only against the intangible personal property given Elizabeth B. Bryson, Elizabeth Reynolds and Henrietta Dalby, and
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that the charges against her estate should also- be· paid from
such intangible personal property. Therefore, if this intangible
personal property is found insufficient to pay debts and costs of
the estate, including Estate and Inheritance Taxes, prior to
payment of cash legacies, all other beneficiaries should contribute pro rata to such debts and charges of the estate, including Estate and Inheritance Taxes.
THIRD EXCEPTION: That if said report of the Commissioner be construed as not holding that the Estate -and Inheritance taxes should be paid first from the intangible personalty
falling to Mesdames Bryson, Reynolds and Dalby, then, for that
said Commissioner failed and should have specifically
page 103 ~ reported the provision in this legacy "after the
payment of other bequests and charges against my
estate," charged such legacy with the payment of Estate and
Inheritance Taxes.
GEORGE R. HUMRICKHOUSE,
JOHN Y. HUTCHESON
Counsel for Exceptors
*
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ADDITIONAL EXCEPTIONS

The further and additional exceptions of Lizzie B.
Bryson, Elizabeth Reynolds and Henrietta Dalbey, respondents
to the seven exceptions hereto£ore noted and filed to the report
of Charles J. Faulkner, Esq., Commissioner in Chancery, in the
above cause, for the following:
EIGHTH EXCEPTION:

That the said Commissioner improperly considered extrinsic evidence, as set out in his report in aid of a construction
of the will of testatrix. The language of :said will being clear
and unambiguous extrinsic evidence was, and is not admissible,
as the intent of the testatrix is to be arrived at from the language of her will, as employed, as applied to her property as of
the moment of death.

NINTH

EXCEPTION:

For that said Commissioner erroneously considered the fol-

~-
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lowing language· of the testatrix, as employed in her will,
to-wit,. "All the. rest and residue of my property, not otherwise
disposed o~ real,. personal or mixed, I leave to my 5 nieces· and
nephews -" to be a specific devise· of the lands referred to in
this action as: Cuscowilla, and to the proceeds of sale of timber
and land therefrom, when said section is only a residuary clause,
and operates to dispose of such property left at testatrix's death,
as of the moment of her death, as not otherwise disposed of by
her said will.
TENTH EXCEPTION:

EJor· that- said Commissioner erroneously entered into a
construction of the will of the testatrix, which was in addition
to the accounts referred to said Commissioner by the
page 105 ~ court, and was without his authority, such construction being a question of law for the court to
whom said report was returned, and the same should now be
construed by the court, by giving the usual meaning to the words
employed· by the testatrix, in her said will, as applied to her
property at the moment of her death.
These respondents therefore pray that their exceptions to
said report be sustained, and that said report be corrected and
a decree entered herein determining that all money, bonds, and
intangibles·belonging to the said Emmett T. Boyd at the moment
of her death be paid them under the specific devise to them,
as contained in said will.
Respectfully submitted,
Y. MELVIN HODGES,
South Hill, Virginia
Counsel for Lizzie B. Bryson,
Elizabeth Reynolds and
Henrietta Dalbey.
*
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EXCEPTIONS

Exceptions taken by Charlotte Wimbish, Emmet W.
O'Halloran and Claiborne Wimbish to the Report of Commissioner Charles J. Faulkner filed· in the· Clerk's Office on September 17, 1951.
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FIRST ;EXCEPTION: For that said Commissioner in arriving at the comparative values of three separate tracts of land
taken by the U.S. Government in its Buggs Island Dam Project
herein mentioned used a pro rata value of the number of acres of
wooded and open, up and low lands when he should have used
the uncontradicted testimony of the witnesses as to the true
comparative values.
SECOND EXCEPTION: That said Commissioner does not
report definitely that the fund of $3,573.44 received from real
estate sold for partition in the suit of Sallie Goode Morton vs.
Boyd's gdn. et als retains the character of real estate, although
such holding may be a proper construction of the entire report.
THIRO EXCEPTION: For that said Commissioner reported
that "I am of the opinion that the funds coming from this
residuary clause (the property given to the five nieces and
nephews) are to be drawn upon to make up the difference if
the cash and securities * * * are not sufficient to pay all costs
and charges and the * * * money legacies," when the will of
the testatrix provides that the cash legacies are chargeable
only against the intangible personal property given Elizabeth
B. Bryson, Elizabety Reynolds and Henrietta Dalby, and that
the charges against her estate should also be paid from such
intangible personal property, therefore, if this intangible personal property is found insufficient to pay debts and costs of
the estate, including Estate .and Inheritance Taxes, prior to
payment of cash legacies, all other beneficiaries should contribute pro rata to such debts and charges of the estate, including Estate and Inheritance Taxes.
FOURTH EXCEPTION: That if said report of the Commissioner be construed as not holding that the Estate and
page 107 ~ Inheritance taxes should be paid first from the intangible personalty falling to Mesdames Bryson, Reynolds and Dalby, then, for that said Commissioner failed and
should have specifically reported the provision in this legacy
"after the payment of other bequests and charges against my
estate," charged such legacy with the payment of Estate and
Inheritance taxes.
MORTON G. GOODE,
JOHN Y. HUTCHESON,
Counsel for Exceptors
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OCTOBER TERM, 1951

This cause came on this day to be heard again on
the papers formerly read, and the report of Commissioner Chas.
J. Faulkner, filed September 17, 1951, the exceptions of Lizzie
B. Bryson and others filed on October 6, 1951, and October 22,
1951, of the Watchtower Bible and Tract Society and Paul B.
Thompson, Executor, filed on October 13, 1951, and of Charlotte
Wimbish, Emmet W. O'Halloran and Claiborne Wimbish filed
on October 23, 1951, and was argued by counsel.
Upon consideration whereof, the Court being of opinion
that the proceeds arising from the sale of the lands .in the partition suit of Morton V. Boyd, and the sale of timber and the taking of the lands by the Federal Government all as shown by
the papers in this cause, s_h_guld pass as real estate under the
will of the testatrix as if the same had not been sold, and the
Court being further of opinion that the values of the timber
sold and lands taken by the Government from the Cuscowilla,
Harris and Burnett tracts are properly stated in said Commissioner's report, the Court doth therefore adjudge, order and
decree that the said report be and the same is hereby confirmed
in accordance with the expressions herein contained, but only
in these particulars. The other matters therein not · heretofore decided are held in abeyance until the further order of "the
Court. All exceptions contrary to this decree are expressly
overruled.
Elizabeth B. Bryson, Elizabeth Reynolds and Henrietta
Dalby signifying their intention to apply for an appeal from this
decision, the operation of this decree is suspended for a period
of sixty days provided that they, or someone for them, enter
into proper bond in the amount of $1000.00 within twenty days
from this date.
Chy. 0. B. 50
Pg. 34
We ask for this decree:
MORTON G. GOODE,
Atty. for Charlotte Wimbish,
Emmet W. O'Halloran and Claiborne
Wimbish.
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JOHN Y. HUTCHESON,
Atty. for Watchtower Bible & Tract
Society and Claiborne Wimbish.
GEORGE R. HUMRICKHOUSE,
Atty. for Watchtower Bible & Tract Society.
I have seen this decree.
Y. M. HODGES,
Attorney for Elizabeth B. Bryson,
Henrietta Dalby and Elizabeth
Reynolds.
ENTER THIS DECREE: 11/28/51

G. E. M., JR.
Judge.
*
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NOTICE OF APPEAL AND
ASSIGNMENT OF ERROR.

Pursuant to Section 4 of Rule 5: 1 of the Rules of the Supreme
Court of Appeals,. notice is hereby given that Elizabeth R
Bryson, Elizabeth Reynolds, and Henrietta Dalbey,. will petition the Supreme Court of Appeals to grant to them an appeal
from the decree entered in this cause on the 28th day of
November, 1951, for the correction of errors, assigned as follows:
ASSIGNMENTS OF ERROR:
1. The Trial Court erred in not adjudging that the will
of Emmett T. Boyd, deceased, must be construed, speak, and
given effect as if made immediately prior to testatrix's death,
and that all of the properties of which she died seized did not
pass under the terms of her will as written, accordir..g to the
respective physical characteristics of. said properties existing
at the time of her death.
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2. The Court erred in not adjudging that the proceeds of sales of certain lands, for partition among
the co-owners, in the chancery suit of Morton v. Boyd., in which
lands the late Emmett T. Boyd owned an undivided interest,
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were: upon confirmation of sale converted into personal property,
and as such passed under-the will of Emmett T~ Boyd, deceased.
3. The~ Court erred in adj~dging that the proceeds arising
from tlie comiemnatiorr of:. certain lands owned by Emmet T.
Boyd, by the United States of America, during her lifetime, and
which lands· were not the object of a specific devise in her
will, were not personal estate at the death of Emmett T. Boyd,
and did not pass as such under her will.
4. The Court erred in adjudging that the pi:oeeeds. arising
from the condemnation of certain lands owned by Emmett T.
Boyd, by the United States of America, during her lifetime, and·
which lands were the object of a specific devise in her will,
were not personal estate at the death of Emmett T: Boyd, and
did not pass as such under her will.

5. The Court erred in adjudging that the proceeds of sale
of certain timber from the lands owned by Emmett T. Boyd,
by judicial processes under orders of the Circuit Court of Mecklenburg County, Virginia, which lands were not the object
of a specific devise in her will, were not personal estate at the
death of Emmett T. Boyd, and did not pass as such under her
will.

6. The Court erred in adjudging that the proceeds of sale
of certain timber from the lands owned by Emmett T. Boyd,
by judicial processes under orders of the Circuit Court of Mecklenburg Qounty, Virginia, which lands were the object of a
specific devise in her will, were not personal estate at the death
of Emmett T. Boyd, and did not pass as such under her will.
7. That even if the Court were correct in holding
that the proceeds of real estate devised to the residuary devisees under the second paragraph of said
Article Nine retained the character of real property, which is
not conceded, nevertheless the Court was in error in not adjudging that the legatees of the money, cash, stock, bonds, and
choses in action under the first paragraph of Article Nine of the
will were entitled to be compensated from the proceeds of such
residuary real estate, to the extent that said money, cash, stock,
page 127
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bonds, and choses in action were consumed during the period
of incompetency of Emmett T. Boyd, deceased.
ELIZABEH B. BRYSON,
ELIZABETH REYNOLDS, and
HENRIETTA DALBY,
Defendants.
By Counsel.
TUCKER, MAYS, CABELL & MOORE,
1407 State-Planters Bank Building,
Richmond, Virginia.
By RICHMOND MOORE, JR.
Y. MELVIN HODGES,
South Hill, Virginia.
Counsel.
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