IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4421
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
of Appeals Building in the City of Richmond on rhursday the
3rd day of March, 1955.
FRED VON ROY, JR.,

Plaintiff in Errol',

agai'tlst

FURMAN ·wHITESCARVER, JOHN P. CROWE AND
FLORA CRO,VE,

Defendants iu Error.

From t]ie Circuit Court of Bedford County.

Upon the vetition of Fred Von Ror, .Tr., a writ of <ffr01·
and su-persedeas is awarded him to a judgment rendered by tll"
Circuit Court of Rc>dford County 011 the 20th clav of October,
1954, in a C<'rfain notice of motion fol' judgment" then th('l'l'ill
rlependin~ wlwrein Furman ,vhitescarvel' was plaintiff awl
the petitione1· and others were defendants: upon tllC' 1wtition<>r,
or some one for him, entcrin.!!: into bond with snffi<'ic>11t security
before the clerk of the said Circuit Court iu th<> 1wna1ty of,
two thousand, fh·e hundred dollars, with condition as 1110
law directs.
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RECORD

•
~

rmge 46

•

•

Virginia:

In the Circuit Court of the County of Bedford, June 10,
1!)54.

•

•

•

•

•

This day came the parties in person and by tlieir Attorneys
and thereupon came a jury, to-wit: William Alexander,
Huben Coles, Thos. M. Martin, Donald T. :Morgan, T. J.
Dooley, .Jr., Astor Tomlinson and John F. Teass who were
sworn to well and truly try the issues joined between the
plaintiff and the defendants and a true verdict render accordi 11g to the law and t]1e evidence. And the plaintiff having com. pleted his evidence the Attorney for the defendants John P.
Crowe and Flora Crowe moved the Court to strike the evidence of the plaintiff as to the defendants John P. Crowe
and Flora Crowe. ,vhich motion the Court doth overrule
and to wl1ich ruling of the Court the defendants John P.
Crowe and Flora Crowe, by their Attorney, excepts. And the
<'vidence having been completely ]ieard the defendants John
P. Crowe and Flora Crowe by their Attorney, renewed their
motion which was overruled by the Court and excepted to by
t lw defendants ,Jolrn P. Crowe and Flora Crowe and the jury
having heard all of the evidence, instructions of the Court
and arguments of counsel retired to consider of their verdict
:md after a time returned into Court and gave the following
verdict, to-wit: "'Ve, the jury on the issues joined find for
tit<> Plaintiff Furman Whitescarver ag-ninst defendants John
1'. Crowe and Flora Crowe. And fix llis clama!?es at Sevenf <ien Hundrecl nnd twc>nty-one ($1,721.00) Dollar~ with interest
thereon from Nov. 25, 1952 at 6% per mmnm until payment.
Wn the jury furtlwr find for the defendant Fred Von Roy,
.fr .. A. T. Tomlinson. Foreman".
,vherc>npon the dcf<.'ndants ,Tohn P. Crowe> and Flora Crowe
moved the Court to Ret asid" the verdict of the jurv as confrnrv to the lnw mul the evidence.
·
,vhen 11pon the plaintiff mm·Nl the Court to set nside the
vc•rclict in fm·or of Freel Yon Hoy, ,Jr. and enter judgment
1
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against all of the defendants jointly and severally.
Both of above stated motions are taken under
advisement by the Court.

•

•

•

•

•

•

•

•

•

•

page 48}

Enter 10-20-54.

C. E. B.
ORDER.
This clay came again the plaintiff, Furman Whitescarver,
the defendant, Fred Von Roy, Jr., and the defendants, John
P. Crowe and Flora Crowe, by their respective attorneys;
and the motion of the defendants John P. Crowe and Flora
Crowe, made on June 10, 1954, to set aside the verdict returned by the jury in this action on said date and to grant
the said defendants a new trial herein having been argued
by counsel and maturely considered by the Court, the said
motion by the defendants, John P. Crowe and Flora Crowe, is
hereby overruled and said new trial denied, to which action of
the Court the defendants, John P. Crowe and Flora Crowe,
excepted.
The motion of the plaintiff, Furman Whitescarver, made on
June 10, 1954, to set aside the verdict returned by the jury in
favor of the defendant, Fred Von Roy, Jr., in this action on
said date as being contrary to the evidence and for the entry
of final judgment for the plaintiff against all of the defendants, Fred Von Roy, Jr., John P. Crowe and Flora Crowe,
having been argued by counsel and maturely considered by
the Court and there being sufficient evidence before the Court
to enable it to decide the case upon its merits, said motion is
hereby sustained. .
Therefore, in accordance with the provisions of Section
8-352 of the Code of Virginia, it is considered and ordered
by the Court that the plaintiff, Furman Whitescarver, do recover of and from the defendants, Fred Von Roy, Jr., John
P. Crowe and Flora Crowe, the sum of One Thousand Seven
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Hundred Twenty-One ($1,721.00) Dollars, with interest
thereon at 6% from the 25th day of November,
page 49 ~ 1952, until paid, and his costs in his behalf expended.
To which action of the Court in setting aside the verdict of
the Jury in favor of Fred Von Roy, Jr., and in entering :final
judgment against him for the amount sued for, the said defendant, Fred Von Roy, Jr., by counsel, excepted and on the
motion of Fred Von Roy, Jr., by counsel execution of said
judgment is suspended 60 days from this date provided that
the said Fred Von Roy, Jr., or someone for him, shall within
15 days from the entry of this order enter into a suspending
or supersedeas bond in the penalty of Two Thousand Five
Hundred ($2,500.00) Dollars, with good security to be approved by the Clerk of this Court and conditioned according
to law.

page 54
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NOTICE OF APPEAL AND ASSIGNMENT OF ERROR.
Pursuant to the provisions of Rule 5 :1, Section 4, of the
Rules of the Supreme Court of Appeals of Virginia, Fred Von
Roy, Jr., one of the defendants above named, by counsel hereby
files Notice of Appeal to the Supreme Court of Appeals of
Virginia from the :final judgment of the Circuit Court of
Bedford County, Virginia, rendered against him, and entered
in the above styled case on October 20, 1954.
For his Assignment of Error filed pursuant to the aforesaid Rule the said Fred Von Roy, Jr., relies on the following:
(1) That the Circuit Court of Bedford County erred in
sustaining the motion of the plaintiff, Furman Whitescarver,
to set aside the verdict returned by the Jury in favor of the
defendant, Fred Von R-0y, Jr., as contrary to the evidence
and in entering final judgment for the plaintiff against the
said defendant, Fred Von Roy, Jr., along with the defendants,
John P. Crowe and Flora Crowe, for the amount of damages
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Furman Whitescarver, Jr.
found by the Jury in its verdict in favor of the plaintiff against
the said defendants, John P. Crowe and Flora Crowe.
Respectfully,
FRED VON ROY, JR.
By WILLIAM W. BERRY
His Attorney.
Filed in the Clerk's Office the 14 day of December, 1954.
Teste:

H. P. SCOTT, Clerk.

•
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FURMAN WHITESCARVER, JR.,
a witness on behalf of the Plaintiff, after being

:first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Oliver:
Q. You are Furman Whitescarver, Jr., and we call you
PaU '
A. Yes.
Q. You are a student at Hampden-Sydney College, are you
noU
A. Yes.
Q. In 1952 were you going to school down there 7
A. Yes.
Q. Tell the Jury whether or not you borrowed your daddy's
carT
A. I borrowed it in order to have the car to come back
home Thanksgiving. I was going west from Bedford and had
two friends with me, Jennings and Mounts.
Q. Where does Mounts live T
A. Dallas, Texas.
Q. He was going to be a guest in your home at the time 7
A. Yes. There is a hill here and Mr. Von Roy was in front
of me and he made a left· turn, gave the signal right in here
and I was in here, and I saw the car belonging to Mrs. Crowe
coming over the hill and then suddenly he cut across the road.
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.Furman Whitescarver, Jr.
I thought there was going to be an accident and I pulled over
and stopped as quick as I could, and Mrs. Cr-0we cmne over
on my side. I was completely off the road and her
page 66 } left front hit my left front. I was barely moving
at the time around two to five miles an hour at the
time.
Judge Burks: . How fast were you going!

A. Two to five miles an hour.
Judge Burks:
Q. You mean at the time of the collision f
A. Yes.
Q. How fast when you first saw Mr. Von Roy was going
to make a turn T
A. I would say around 50 miles an hour and I could see
the car over the hill.
Q. How far behind when you saw his signal to turn 7
A. He made a correct left-hand signal.
Q. How far behind when you saw thaU
A. Around thirty yards, I suppose.
Q. And then you slowed down 7
A. Yes.
Mr. Oliver:
Q. You were some distance behind Mr. Von Roy when you
saw he was going to make a turn f
A. Yes.
Q. And you saw Mrs. Crowe 's car up at the top of the

hi117
A. Yes.
Judge Burks: Was that the same time you saw bis give the
signal!
page 67 }

A. I saw him making the signal and at the same
time I saw the car over the hill. He was still giving

his signal.
Mr. Oliver:
Q. And you esti~ate yon were going two to five miles along
there, tell the .Tuty whether or not you could have gotten any
further over there Y

.
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Furman Whitescarver, Jr.

A. I was over against the bank, both wheels off the hard
surface.
Judge Burks: You said you saw the signal of Mr. Von Roy
and about that time you saw the Crowe car coming over the
top of the hill!

A. Yes.
Q. At that time had Von Roy made the turn 7
A. He had not started when I first saw the car, his car was
still in his lane and he was just barely moving right there at
the turn a short distance from where the road comes in.
Q. Then can you give us some idea how long after that
until he made his turn Y
·
A. He\ made his turn after I saw the car.
Q. After you saw the car coming over the hill Y
A. Yes.
Mr. Oliver:
Q. Pat, does that picture represent-do you recognize that
pictureY
A. Yes.
Q. Point out to the Jury which is your car and which is the
Crowe car!

page 68

~

Judge Burks: Is that the picture of the cars before they were moved 7

A. Yes.
Mr. Oliver:
Q. Point out to the Jury which you were driving!
A. I was driving the Oldsmobile.
Q. And the other car is Mrs. Crowe's?
A. This Nash.
Q. Tell the Court whether the car you were driving had
been moved at all at the time that picture was taken 7
A. No, sir, it could not be moved.
Judge Burks: Is that the white line!
A. Yes.
Q. Show us on that picture where the road turns off to the
lefU
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Furman Whitescarver, Jr.
A. It is not on that picture but up this way further.
Mr. Oliver: Will you introduce that as Plaintiff's Exhibit
No. U
A. Yes.
CROSS EXAMINATION.
By Mr. Berry:
Q. Mr. Whitescarver, where was Mr. Von Roy in the highway when he made his turn Y
A. He was in his lane, but turning over into the
·
page 69 ~ other lane.
Q. In particular, where was he with reference
to the old turnpike 'l
A. Just opposite where the turnpike comes out, maybe a
few feet.
Q. Is it not a fact that he made a sharp turn across the
highway. In other words, he went as far as he could and cut
sharp!
A. He cut sharp.
Q. Although it does not appear on this diagram you were
going up a hill Y
A. Yes, that is right.
Q. And there is a knoll on up here opposite the driveway of
that houseY
A. No, it was further towards the turnpike, I believe.
Q. But the top of the knoll is on beyond the turnpike itselfY
A. The top of the knoll is between the turnpike and that
drivewayY
Q. But the turnpike itself is below the top of the bill!
A. Yes.
Q. And the knoll is steep enough on both sides so that the
view was blocked on both sides Y
A. I saw the car.
Q. Is it not steep enough on each side so that down the road
it is a blind knoll Y
A. I can't agree with that.
Q. Are you telling the Jury that somebody down
page 70 ~ this road could see Y
A. I could see the car.
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Furman Whitescarver, Jr.
Q. 'I am asking you the way the road is built could you see
on down the road 7
A. If you are far enough down you cannot see, no.
Q. Since this is a blind turn is it not true that the safest
way to negotiate that turn it to·
Mr. Burks: I object to that, it calls for an opinion.
Judge Burks: I sustain the objection, you tell the physical
facts and leave the opinion off.
Mr. Berry: Your Honor permitted that in another caseJudge Burks: I make mistakes every day, it is improper.
Mr. Berry:
Q. Is it not a fact that Mr. Von Roy gave a signal f
A. Yes.
Q. And you observed that signal t
A. Yes.
Q. It was clear by his arm being extended i
A. Yes.
Q. How far behind him were you when you :first saw him
give the signal 7
A. I was way down the hill when I :first saw him.
page 71 ~ Q. Where was he then f
A. Down the hill too.
Q. ·were you not gaining on him pretty rapidly?
A. Yes.
Q. Did you observe your speedometer as you gained on liim !
A. No. I would say around 50 miles an hour.
Q. That is an estimate and not based upon your observation of the speedometer 7
A. Yes.
Q. Is it not a fact that you never did see the Crowe automobile until l\fr. Von Roy was crossing the highway!
A. I testified tllat I saw it before he crossed the solid line.
Q. Did you not testify about a year ago that you did not
see the Nash automobile driven by Mrs. Crowe until Mr. Von
Roy was opposite the driveway7
A. I do not remember testifying that, sir.
Q. Do you deny that this question was asked youJudge Burks: Don't read from the record, ask him the
question.
Mr. Berry: I am trying to get the exact word.
Q. \Vhether or not you were asked a year ago when your

10
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Furman Whitescarver, Jr.
memory was possibly fresher than it is now: I don't believe
you saw the Crowe automobile, the Nash, until Mr. Von Roy
was opposite the entrance? And wasn't your answer: That
is righU
A. It is quite likely.
page 72} Q. Is that correcU
A. It is correct.
Q. The car of Mr. Von Roy was ahead of you on a curve
leading to your righU
·
A. That is right.
Q. And you were some qistance behind him at this point
when he was opposite the entrance?
A. Thirty yards. I saw him slow down and give a signal
and I slowed down.
Q. He was somewhat to the left of your car as you were on
the righthand curve Y
A. A little bit.
Q. Because of the curve itselfY
A. Yes.
,
Q. And the position of your car, being somewhat behind
him and to his right, where was the rear end of his car?
.A. He was over on the right side of the road, not in the
middle.
Q. But vou were unable to see the front wheels of his car!
A. I don't know, I wasn't looking for them.
Q. And since you did not see the front wheels at the time·
you saw the Crowe automobile come over the top of the hill
you are not in position to tell us whether or not the front
wheels had already been cut into the road to turn Y
A. I could see his car and could tell it was in the righthand
lane.
·
Q. You cannot tell whether they were turned Y
page 73} A. No, sir.
Judge Burks: Had the direction of the Von Roy car
changed.
A. It was still in that position and I saw the car and it
shot across in front of me.
Mr. Berry:
Q. Was the speed of the Crowe car a pretty good speed 7
A. Around fifty miles an hour, that is an estimate of mine.
Q. Is it a fact that it made a mark on the pavement of 120
feet7
·
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Furman Whitescarver, Jr.
A. I did not measure it.
Q. And then went 54 feet 7
A. I did not measure that.
Q. And then struck your car with considerable force 1
A. Yes.
Judge Burks: Any other traffic ·on the highway?
A. There was a car behind me.
Mr. Berry:
Q. Was there any car between the Von Roy and the Crowe
car?
A. No, sir. The Von Roy car and my car, and the Deputy
Sheriff behind the Crowe car.
Judge Burks: I want to know whether there was any inter-·
vening traffic.
A. No, sir.
.
page 74} Mr. Berry:
Q. After Mr. Von Roy waited about making his
turn until he got right opposite the entrance to this old turnpike, he got as near the top of the hill as he could before turning, didn't heY
A. Yes.
Judge Burks: Was Mr. Von Roy in position to have seen
the Crowe car 7
A. Yes, he could have seen it.
Q. Before he made his turn there!
A. Yes.
Bv Mr. Burks:
'Q. He was in position to see that car better than you 7
A. Yes.
Q. Because he was up the hill further?
A. Yes.
Q. And as a matter of fact be was in an old model car and
sittin~ up higher?
A. Yes.
Q. But I believe you testified that you did in fact see the
Crowe car, was it before or after he made the signal 7
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Furman Whitescarver, Jr.
A.
Q.
A.
Q.

,vhile he was making the signal.
What kind of signal did he make Y
By extending his arm out.
How long did he hold his arm out Y
A. A considerable time.
page 75 ~ Q. How far did he travel with his arm out, did
he travel as much as 100 feeU
A. No, sir.
·
Q. As much as 50 feeU
A. No, sir, about 30 feet.
Q. He never stopped, he was still moving Y
A. I don't believe so.
Q. You say he suddenly cut across the highway?
A. Yes.
Q. ,vhere was the Crowe car at that time Y
A. Around twenty yards away.
Q. It was in full view of both you and Mr. :Von Roy when
he made his turn Y
A. Yes.
Q. I believe you testified that you saw an accident was
going to happen f
A. Yes.
Q. ,vhen did you know thaU
A. When he cut across in front of Mrs. Crowe.
Judge Burks: I understand from what has been said that
the Von Roy car did not collide with any car, it made its turn
and there was no collision between that and any car?
A. Yes.

Q. At the time of the collision how far had it gotten Y
A. On the dirt road.

Mr. Burks:

Q. Isn't it a fact that when he cleared the liard
surface Mrs. Crowe swung left into your lane?
A. It all happened so quick at the same time.
She had to swing over there.

page 76

~

Mr. Berry:
Q. And as I understand, Mr. Von Roy had entirely cleared
the hi1dnvay?
A. As far as I know he had.
Witness stands aside.
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JOHN RAY JENNINGS,
·
another witness on behalf of the Plaintiff, after being first
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Oliver:
Q. I believe you are John Ray Jennings Y
A. Yes.
.
Q. And they call you Ray Y
A. Yes.
Q. You live in Salem, I believe Y
A. Yes.
Q. I believe you were in the car with Pat Whitescarver when
this accident occurred?
A. Yes.
Q. And it was along somewhere about two o'clock
page 77 } or later in the afternoon?
A. Yes.
Q. And you went through the town of Bedford 7
A. Yes.
Q. This purports to be a drawing near Mr. Moorman
Fields. Which seat were you in!
A. Middle front seat.
Q. Did yon observe a car which you later found out to
be Mr. Von Roy's ~ad
A. Yes.
Q. How fast were you traveling!
A. When I first saw the car we were going around 40 or
45 an hour.
Q. Did that car give any indication that it was going to
turn off the road Y
A. It was slowing down and kinda to the middle of the
road and when we got closer he gave a signal.
Q. What did Pat do 1
A. We were slowing down and he was going real slow when
·
he gave the signal.
Q. Did you see any other car!
A. At that time I did not, but when we got on up and he
started to make the turn there over the hill came the Nash.
. Q. I believe an accident took place and does this photograph
here fairly show the position of the car after the accident!
This is the Whitescarver car?
A. Yes.
page 78 } Q. Had the Whitescarver car been moved T
A. No, sir.

14
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J 011111, Ray J ermings.
Q. Where was the Whitescarver car at the time of the
collisionY
A. We were practically stopped, and over against the bank.
Q. Could you have gotten over against the bank any further?
A. No, sir.

CROSS EXAMINATION.

By Mr. Berry:
Q. If I follow your testimony, it is that when Mr. Von Roy
started to make the turn; over the hill came the Nash Y ·
A. Yes.
·
Q. You were watching ahead, going along the highway,
sitting in the front seat with the driver and had a grandstand
view of everytbingf
A. Yes.
Q. And Mr. Von Roy did make a signal Y
A. Yes.
Q. You had already seen thaU
A. Yes.
Q. And his car went on up the highway to the place where
he was making the turn 7
A. Yes.
Q. And as you looked ahead Mr. Von Roy started across the
roadY
page 79 ~ A. Yes.
Q. He was partially in the left laneY
A. He was just barely started.
Q. He had already started into the lefthand lane!
A. You could not see the side of his car.
.
Q. I imagine you saw the Crowe car just as soon as it came
in sightY
A. Yes.
Q. And as soon as that car came in sight Mr. Von Roy's
car was already in the }efthand side of the road Y
·
A. He wasn't in the left lane.
Q. I mean he was moving into it, I don't mean he had moved
all the way over, but was part on one side and part on the
other?
A. That is right.
Q. Mrs. Crowe did come over the hill pretty fast, didn't
sheY
A. Not too fast.
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J olm Ray Jennings.
Q. But a pretty good clip, say about 45 or 501
A. I could not tell exactly, 45 or 50.
Q. And she came out of a dip?
A. Yes.
Q. She was on him very quickly. When she came in sight
after he had stopped his car then he would have been straddle
of the line?
A. Yes.
Q. And can you tell us whether she would have had room
to have passed on by'l
page 80 } A. She would have .had to have gone on the
shoulder a little bit, but not much. There was room
to squeeze by but it would have been dangerous to have done
so.
Q. And what he did do was to continue his turn and drive
his car on up into the turnpike 7
A. Yes.
Q. And at the time the automobile in which you were a
passenger was in collision with Mr. Crowe's car, Mr. Von Roy
had cleared the road Y
A. I don't know when he stopped. I saw it afterward.
Q. He did not run into any6ody and nobody ran into him t
A. No.
Q. At the time this lady struck you he was in the side road Y
A. Probably, I don't know where.
Q. Are you familiar with the skid marks Mrs. Crowe's car
made on the highway?
A. Yes.
Q. Was tl1at 120 feeU
A. Yes.
Q. And then on down 54 feet f
A. Yes.
Q. And she still hit you a terrific blow?
A. Yes.

' By Mr. Burks:
Q. When you saw the Crowe car had Mr. Von
page 81 } Roy given a signal at that time?
A. Yes.
Q. But he had not crossed into the east bound lane, had he 'l
A. No, sir.
Q. The car you were in was down the hill from his 'I
A. Yes.
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J own Ray Jennings.
Q. And you were at a lower level approaching traffic than
he was?
A. Yes.
Q. So he was really in a better position to see oncoming
traffic than you!
A. Right.
Q. Where was the Crowe car when Mr. -;von Roy started
across the left lane Y
A. When he started across the left lane it was coming
over the hill. I could see it.
Q. Was it in full view? .
A. Not full view, just enough to know it was coming.
Q. Was it in full view of Mr. Von Roy?
A. I don't know, if I had been him it would have been to me.
Q. I believe you testified that it was not coming too fasU
A. No, sir.
Q. And had Mr. Von Roy not turned into that lane but remained where be was, Mrs. Crowe, the driver of the Nash,
could· have gotten by all rigbU
page 82 ~ A. She probably would have.
Q. But she could have made it 7
A. I think so.
•
Q. And nobody might have been hit Y
A. She might have gotten on the soft shoulder and turned
overt
Q. But you would not have been hiU
A. No, sir.

By Mr. Berry:
Q. At the time Mrs. Crowe came in sight you could see the
top of her car over the top of the hill. As I understood, had
he not crossed over the line so that that part of his car was
in the east bound lane, there would have been no accident?
A. He had just started to turn, I don't know whether the
wheels were over the line or heading to go over. I know when
he had just started his turn I saw it.
Q. And your impression was that he was over the line partly
in the lefth and lane 7
A. Right.

•

•

(t
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page 87}

· G. H. COLEMAN,
another witness on behalf of the Plaintiff, after
being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Oliver:
Q. You are G. H. Coleman, State Traffic Officed
A. Yes.
Q. And have been going on twenty-three years Y
A. Twenty-three years.
Q. In November, 1952, did you have occasion to investigate
an accident close to Mr. Moorman Fields' place 7
A. Yes.
Q. Will you tell the Jury what your investigation disclosed 7
A. This accident happened on November 25, 1952, at approximately two P. M. I received the call at 2 :05 and arrived
on the scene about five minutes later, and it happened a mile
west of Bedford on 460, straight road, dry and on a grade,
daylight and the weather was clear. A 1951 Oldsmobile was
being driven by Furman Whitescarver, of Salem, Virginia,
and Mrs. Crowe was driving a 1951 Nash Sedan. Mr. Whitescarver was going west and Mrs. Crowe was coming east.
Mr. Von Roy was driving a 1929 model Ford Coupe going
west and attempted to make a lefthand turn to go into a side
road leading to Mr. Fields home.
Q. Did you make any measurement of the skid marks made
by the Crowe cad
A. Yes.
Q. Tell the Jury about those skid marks Y
page 88} A. The skid marks made by Mrs. Crowe's car
started on her side of the road 53 steps to where
she struck Mr. \Vhitescarver's car.
Q. I hand you a picture, does that represent a view of the
scene looking west?
A. Yes.
Q. Will you introduce that as Plaintiff's Exhibit No. 27
A. Yes.
Q. I hand you another picture and ask if that represents
a reasonable view of this scene looking east 7
A. Yes.
Q. Will you introduce that as PlaintifPs Exhibit No. 3 Y
A. Yes.
Q. I hand you still another picture and ask if that shows
a view of the side road 1
A. Yes.
Q. In that picture there is a Ford automobile Y
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G. H. Coleman.
A. Yes.
Q. Is that the automobile Mr. Von Roy was driving!
A. Yes it is.
Q. I ask you to introduce that as Plaintiff's Exhibit No. 4!
A. Ido.
Judge Burks: The camera was pointed southwest at the
time that picture was taken 7
p~e 89

~

A. Yes.

Mr. Oliver:
Q. Here is a photograph which has heretofore been introduced, does that show the picture of the automobiles when you
arrived?
A. Yes.
Q. Point out the Whitescarver car and the Crowe carY
A. This Oldsmobile is the Whitescarver car and the Nash
is the Crowe car.
Q. Please tell the Jury whether or not the Whitescarver
car could have gotten any further to the right than it was Y
A. It would have been right hard.
Q. Is there a bank there Y
A. Yes.
Q. Tell the Jury whether or not the Whitescarver car was
up against the bank Y
A. As well as I remember it was up against the bank and
off the pavement.
Q. Just as shown in that picture!
A. Yes.
CROSS EXAMINATION.
By Mr. Berry:
Q. Here is photograph No. 7, take a look at that and see

if that accuratelv sl1ows the skid marks on the road at the
time of the accident 1
A. Yes.
page 90 ~ Q. l\fr. Coleman, didn't those marks lead down
the hai·d surface of the road about 120 feet?
A. The entire length was 53 steps, 159 feet.
Q. You aJlow yourself three feet to a step, you are a big
man. Did you not calculate 120 feet skid marks on the pavement and 54 feet off?
A. Maybe I did.

Fred Von Roy, Jr., v. Furman ,,7hitescaver, et als.

19

· G. H. Coleman•
.Q. That was your calculation Y
A. Yes.
Q. And this does fairly reflect iU

A. Yes.
Q. I would like to introduce this in evidence as Defendant's Exhibit A.
·
After traveling that distance, 120 feet on the pavement and
an additional 54 feet off the pavement the two cars hit pretty
hard¥
A. Yes.
· Q. Dispite the distance the brakes had been applied on the
Crowe carY
A. Yes.
Q. Do you 1·ecall Mrs. Crowe estimating her speed at 55
miles an hour Y
A. Yes.
Q. That was her estimate right after the accidenU
A. Yes.
Q. This is a blind knoll T
A. Yes.
page 91 ~ Q. You are going uphill until you get to the
Schenck driveway¥
A. Yes.
Q. And it is also a dip to the west Y
A. Yes.
Q. And it is sufficient to block the vision of the driver of
tbe car on the other side of tbe hill Y
A. Yes.
\
Q. I have a photograph wbich is looking to the west and
is taken some distance away from the point where the accident bappened, tell the .Jury if that accurately reflects the
road at the place where the accident is in the far part of the
photograph Y
A. Yes.
Q. I would like to introduce this marked as Defendant's
Exhibit B, taken by Mr. Phillips, Deputy Sheriff, right after
the accident.
Mr. Oliver: They were all taken by Phillips.
Mr. Berry:
Q. Mr. Coleman, a person going west and trying to make
a left turn into the old turnpike would be nearest the crest
of the hill makin~ the turn when be got opposite the intersection, wouldn't he Y
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A. Yes, he would be nearest the crest of the hill. If you
go up here and make a sharp turn you are getting a better
view than a gradual turn before you go into the intersection.
Judge Burks? Officer, from the intersection of Route 460
and the side road in question here in which Von
page 92 ~ Roy was undertaking to make a lefthand turn;what
is the distance looking west before you reached the
point you could not see 7
A. I would say well over 250 feet you could see a car. That
would be my opinion now. I drew a diagram of it at the time
the accident took place.
Judge Burks: My idea is this: a person making a lefthand
turn into the old turnpike road and a car coming from the
west-I understand there is a hill or knoll beyond that point
-and you reach a certain point when you cannot see the car
coming from the west Y
A. Yes.
:Mr. Berry:
Q. From the first time you could see that car coming from
the west, sitting in a car undertaking to make a leftqand turn,
what would that distance beY
A. Just a matter of opinion.
Q. What is your estimate?
A. I would say you could see an automobile coming over
top of the ltill over 250 feet would be my estimate.
Q. How far would it take a car to stop going at 55 miles
an hour?
A. I don't know exactly, I don't have my information with
me, around 145 to 150 feet.
Q. Is it not close to 173 feet counting your reaction time Y
A. Maybe so.
page 93 ~ Q. I show you another photograph approaching
west and ask if that fairly portrays the scene of
the accident Y
A. Yes.
Q. I ask that that be filed marked Defendant's Exhibit C.
And here is another that I ask to be filed and marked Defendant's Exhibit D, and ask if that old turnpike was open to
vehicular traffic Y
A. Yes.
Q. And if leads into county road 67 on up south Y
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A. Yes.
Q. And the public can go in and out there t
A. Yes.
Q. And that was the condition at the time'l
A. Yes.
Q. Wasn't it the fact that the turnpike entrance was fairly
narrow!
A. I don't recall how wide it was at that time.
Q. It was fairly narrow at the time, wasn't iU
A. Vehicles could pass on it.
Q. It was a gravel surface t
A. Yes.
Q. It was located in a cut in a bankY
A. Yes.
Q. And a person making that turn would have to keep his
eyes on his business as to where he was going?
A. Yes, he would have to keep his eyes on his business.
Q. And would have to look where he was driving
page 94 ~ his car intoY
A. Yes.
By Mr. Burks:
Q. And it would involve looking at oncoming traffic on 460'1
A. It was more important to see where he was going.
Q. The speed limit was 55 miles an hour4l
A. Yes.
Q. And these skid marks were down hill were they noU
A. Yes.
Q. And the skid marks came down parallel to the white
line a considerable distance Y
A. Yes.
Q. And then an abrupt cut to the left t
A. Yes.
Q. Just above the intersection?
A. Yes.
Q. What was the character of the roadway to the north side
of the highway'/
A. Gravel 5% or 6 foot shoulder.
Q. Is the traction of a car being braked as good on gravel
as hard surface 'l
A. No, sir.

•

•
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page 112 ~

FRED VON ROY, JR.,
one of the defendants, after being :first duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Berry:
Q. Mr. Von Roy, you live here in the town of Bedford, I
believe?
A. Yes.
Q. And you were driving your automobile on the day this
accident happened?
A. Yes.
Q. I believe at that time you were 69 years of age Y
A. Yes.
Q. What is your occupation?
A. Retired Civil Engineer.
Q. ·what kind of car were you driving?
A. Model A Ford.
Q. I will ask you on the afternoon of the accident whether
you were driving your car in a westerly direction f
A. I was driving it up the Roanoke road.
Q. And were you going to Mr. :Moorman Fields 7
A. Yes.
Q. He lives up the Old Turnpike right opposite the George
Schenck house?
A. Yes.
Q. The evidence is that it was a clear, dry day and about two
o'clock in the afternoon 'I
A. Yes, about two o'clock.
page 112% ~ Q. Was anyone with you?
A. No.
Q. How were you driving your car as you approached the
place where you expected to turn into the Turnpike?
A. I did not look at the speedometer, but my usual speed is
35 to 40.
·
Q. Were you keeping a lookout for other traffic on the highway?
A. Yes.
Q. I will ask you whether or not as you approacl1ed the
hill as shown in photograph No. 3, did you observe any other
cars on the highway?
A. Two cars behind me.
Q. Did one later turn out to be an automobile driven by
one Mr. Whitescarver?
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A. Yes.
Q. And what did you do?
A. I gave my signal around one hundred feet before I got

to the place I made my turn.
Q. Approximately one hundred feet 7
A. Yes, and I kept it out until just before I started to turn,
and I looked back to see if the car behind had caught my signal
and then went on up to turn. As I started my turn I heard
brakes squeaking and looked up and saw the Crowe car coming,
and if I stopped there she would have run into me,
page 113 } it could not have avoided hitting me, so I kept on
into the drive and as I just about cleared the road
I heard the crash.
·
Q. Was your automobile off the highway at the time you
heard the crash 7
A. It was about two or three feet off the paved part.
Q. Mr. Von Roy, as you come up here going up this hill to
make your turn can you see a car coming east or toward you 7
A. You can for a certain distance, but there is a little distance that you cannot see it at all, and then a short distance
that it is practically flat and you can see the top of the car
just for a second, you cannot see it very long.
Q. Were you keeping a lookout in front of you as you came
up the hill to make your turn</
A. Yes.
·
Q. Was there any traffic ahead of you in sight 7
A. At the time I looked back there was nothing I could see.
Q. Were you maintaining a careful lookout for anybody
coming in your direction 7
A. Yes, I was.
.
Q. You said there was a car coming behind you and you
saw that on two occasions, did you see it twice'l
.
A. I saw it while it was coming up behind me.
Q. How did his speed compare with your speed Y
A. I could tell he was gaining on me.
Q. Was he gaining pretty fast 7
page 114 } A. I don't think he was going an excessive
speed, but I was going very slow myself.
Q. Had you reduced your speed 7
A. Just before I made the turn I reduced it probably to 15
miles an hour.
Q. Did you have to shift gears at all to make the turn¥
A. No, sir.
Q. There is some evidenc~ where there were skid marks
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made by :M:rs. Crowe 's car on the lmrd surface, did you hear
the officer's statement as to the skid marks in the presence of
all of you that afternoon, and what statement did he make f
A. 120 feet on the pavement and 54 feet off the pavement.
Q. Before striking the Whitescarver automobile f
A. Yes.
Q. I show you a photograph marked Exhibit A, and ask
you if you recognize those as skid marks made by the Crowe
automobile f
A. Just before she went off the pavement, the skid marks
with the left wheel did not show on the pavement.
Q. Was her car out of controU
A. I suppose so.
Q. I show you a diagram of the scene of the accident and
ask you if you prepared that diagram, sir 1
A. Yes.
Q. "\Vould you mind coming down and explaining to the
Jury just what took place?
pag·e 115 } A. This is Route 460 headed toward Roanoke,
this is the drive into Moorman Fields, and this
is George Schenck's house. This is my car No. I, Model A
Ford and right about there is where I started to turn.
Q. Did you make a gradual or a sharp turn Y
A. About 45 degrees.
Judge Burks: Here is car No. I and right at that point
he looked back to see if that car saw the signal and he got to
here and heard the brakes screeching and saw this car coming .
toward him and he could not stop quick enough to give her
room to pass here, so he kept going.
:Mr. Berry:
Q. Were you already in your turn, sir f
A. I was starting to turn, I was probably touching that
white line or close to it.
Q. Did you measure the distance from the Schenck driveway to the upper edge of the old road 7
A. Yes, we measured it, but I believe it was 200 feet with
the tape line down to l1ere.
Judge Burks: You have 120 feet.
A. This is Mr. Coleman's distance that he stepped off, and
the 200 is what we measured with a type line.
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Q. Those figures are distances you got from what he stated,
but your actual measurement you say you
page 116 ~ measured it to be 200 feet, but that is not shown on
there?
A. No.

Mr. Berry:
Q. Where was Mrs. Crowe 's automobile with reference to
the Schenck driveway when you heard the screeching of the
brakes?
A. Where the tire marks first showed up it was just about
opposite there.
Q. You measured that from the edge of the driveway on
down to where they hit as 200 feet f
A. Yes.
Q. Did you allow additional distance for the car not going
a straight distance, it being a curvei
A. No, sir.
Q. So the actual distance would be a little over 200 feet Y
A. Yes.
Q. Did you try to use your best efforts to drive your car
safely on the highway?
A. Yes.
CROSS EXAMINATION.
By Mr. Oliver:
Q. Mr. Von Roy, at the point you prepared to make your
left turn, which on Mr. Berry's diagram is somewhere along
here, you were considerably closer to the brow or the crest of
the hill than young Wl1itescarver down here, and I believe
that your automobile sits up higher off the road
page 117 } than these later model cars, doesn't it?
A. I suppose so.
Q. Do you feel you would be in a better position to have seen
west than somebody back down here Y
A.· I should have. I was looking back to see if he bad seen
my signal, and just then tl1e car must have come over the
hill.
Q. I am confident you would not llave made the turn if
you knew the car was coming down the road right at you?
A. No.
Q. If you had looked west do you think you could have
seen iU
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A. I ought to have seen it as soon as they did, but it took
several seconds for it to come in sight.
Q. You think you were looking back east at the time 7
A. I must have been.
Q. You are not real clear as· to what did happen, .are you 7
A. Before I looked back I was watching the top of the hill.
Judge Burks: In which direction did you look first?
A. I looked ahead first.
Q. And then you looked back. Did you look ahead any more
or did you keep your attention on the car that was following
you'/
A. While I was looking back I started making
page 118 ~ my turn.
Q. I mean as you started making your turn did
you look ahead any more 7
A. Not until I heard the screeching of the brakes.
Q. You were looking back 7
A. I was looking back.
By Mr. Burks:
Q. As I understand your testimony, you gave a left turn
signal and you were concerned over the Whitescarver car
which was travelling faster than yours T
A. That had something to do with it, but in the past I had
had two particular cars to trv to pass me-I was thinking
about the car behind me.
•
Q. And your attention was on that cax: ·as you made your
turn?
A. Yes.
·
Q. And you did not know anything about the Crowe car
until you heard the brakes screeching'l
A. Yes, that is right.
· Q. And didn't see the Crowe car until.after the accident!
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Berry:
page 119

~

Q. Did you take a long look behind yon or just
a glance 7
.
·
·
A. I was looking back from the time-:-r don't
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know how long, probably a second or two. I was looking back
when I started my turn and I was touching the white line or
may have been across the white line.
Judge Burks: You were just on the white line when you
heard the screeching?

A. Yes.
\

Mr. Berry:
Q. How long is your cart
A. Ten feet, I think, maybe eleven.
RE-CROSS EXAMINATION.
By Mr. Burks:
.Q. Were you in high gear all that time!
A. Yes.
Q. And moving right slowlyY
A. 15 or 20 miles an hour, I was making a turn and if I
had been going too slow I would have had to change gears.

•

•

•

•

page 120}

CLAUDE RUFF,
a witness on behalf of the Defendants, John P.
Crowe and Flora Crowe, after being first duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Burks:
Q. You are Claude Ruff and you are a Deputy Sheriff of
this countyY
A. Yes.
Q. Mr. Ruff, this accident happened on November 25, 1952,
did vou have occasion to visit the scene of this accident that
afternoon?
A. Yes, I came up behind it right after it happened.
Judge Burks: Were you the first person there Y
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A. I don't remember anybody else. I was approximately
200 yards behind the Crowe car.
Mr. Burks:
Q. Where had vou come from 7
A. I come from about a fourth of a mile west of there.
Came up my drivew~y after the Crowes came by and I came
down the road behind it.
Q. Were you directly behind the Crowe car?
A. Yes.
Q. Did you pick up speed and follow the Crowe car T
A. Yes.
Q. What speed did you pick up to 7
page 121 ~ A. I would say 45 to 50 miles an hour.
Q. What was the speed of the car ahead of you?
A. It was approximately the same speed I was.
Q. ·what was the distance between you?
A. Approximately 200 yards.
Q. Did you maintain that speed, which you said ,vas 45 to
50 as you drove along and up to the accident?
A. I did.
Q. Did you actually see the accident T
A. No.
Q. Was Mrs. Crowe maintaining approximately the same
speed as you T
A. Yes.
Q. Had the accident already occurred when you came upon
iU
A. The cars were still in motion, some motion of the cars.
Q. Did you stop and talk to the people involved 7
A. For a few minutes, and the boy said if it had not been
for this other car there would not have been any accident.
Q. Did you talk to the driver of the Whitescarver car?
A. That is the boy. He said if it had not been for this
other car there would not have been an accident.
Mr. Berry: I object to that, that is a selfserving declaration.
Judge Burks: How long after the accident before you got there T
page 122

~

A. Could not have been but a second or two driving at 4550 miles an hour, a couple of hundred yards behind, so it could
not have been long.
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Mr. Burks:
Q. When you came upon the scene the cars were still in
motion!
A. They had not settled, bouncing up and down.
Judge Burks: Were the occupants still in the seats!
A. This young gentleman in the middle had gotten out on
the driver's side, and he says if it had not been for the other
car it would not have happened, so I looked and there was
no other car there, and I said, "What other carY" And he
said, "One that went out this road." And I looked and Mr.
Von Roy's car was setting something like the length of this
room from the scene of the accident.
Mr. Berry: I object, and move to strike that line of testimony.
Judge Burks: You are an officer of this county!
A. Yes.
page 123

~

CROSS EXAMINATION.

By Mr. Berry:
Q. Did you investigate the accident, Mr. Ruff!
A. I believe Mr. Coleman did that.
Q. It is in evidence that she was going 50-55 miles and hour,
would you disagree with tbatf
A. No.
Q. As a matter of fact she was not in your sight 7
A. No, sir.
Q. At the time tlie accident happened you were over the
hill top'l
A. I was coming up the hill.
Q. I believe she was driving a 1951 Nash!
A. I don't remember the model, it was a Nash.
Q. It is possible that she picked up speed, isn't it 7
A. She was coming down grade and it would be easy to pick
up five miles an hour.
Q. Tell the Jury whether or not the Whitescarver boy could
have gotten his car any further over to the right than he did '1
A. The car was over in the ditch and I don't think be could
have gotten over any further.
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Q. He was over next to the bank?
A. Yes.

•
page 124

•

•
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FLORA CROWE,
one of the Defendants, after being first duly sworn, testified
as follows:
DIRECT EXAMINATION.

By Mr. Burks:
Q. Y om• name is Flora Crowe Y
A. Yes.
Q. And you are one of the defendants in this case, are you
noU
A. Yes.
Q. It is in evidence that you were driving a 1951 Nash Sedan
from the west in an eastbound direction on the date of this
accident?
A. Yes.
Q. Who was with you in the carY
A. My husband.
Q. Is it your husband's car Y
A. Yes.
Q. ,Vhere did you first see the automobile being operated
by Mr. Von Roy?
.
A. When I first saw 1U
Q. Yes.
A. It was on his own side of the road, the front wheel was
just over the white line.
Q. Did it appear to be movingY
page 125 ~ A. It did not look like it was moving, if it was
it was very slow.
Q. Where was your car at that timeY
A. I didn't see his car until after I got over the crest of
the hill until I got down to where I could see.
Q. What was.Von Roy frying to do when you first saw him Y
A. He had his hand out for a turn.
Q. What did you do?
A. I applied my brakes.
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Q. What happened next Y
A. I went down the highway a little way, and then when
he turned out in fro-qt of me I cut my car to the left and I saw
an opening that I thought I could get to. I had my brakes on
and when I cut my car to such a sharp angle it started to skid.
Q. Where did Von Roy go after you first saw his car and
put on your brakes, did it come across your lane of travel 'I
A. It turned right in front of me and went into the driveway on the other side of the road.
Q. Could you have brought your car to a complete halU
A. I do not think so.
Q. I believe you testified you turned lefU
A. Yes.
Q. How much time would this take Y
A. I don't know.
.
Q. Were you able to turn right 7
page 126 } A. No, I would be going in the same direction
he was going.
Q. You say you were trying to cut into an opening, was that
place almost directly opposite the road he was cutting into Y
A. Yes.
Q. Were you able to make that opening¥
A. No, when I cut my wheels sharp my car skidded•

.

CROSS EXAMINATION.
By Mr. Berry:
Q. What was your speed when you approached this hill!
A. That would be an estimate, 55.
Q. You did come up this hill from the west and it leads
through a cut, there are banks on each side of the road T
(No answer)
Q. There are banks on either side of the road on your left
and right'/
A. Yes.
Q. When you get down there, there is an opening on the
side of the road 'I
.
A. Yes, an old road bed.
Q. You were going about 55 miles and keeping a lookout ·
ahead¥
A. Yes.
page 127 } Q. And when you were in position to see Mr.
Von Roy's automobile you did see iU
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A. Right.
Q. And when you first saw him his front wheel was over

the linef
A. It was practically over it.
Q. I don't know what difference there is between over it
and practically over it Y His car had already started to turn Y
A. No, he was not cut any, about straight.
Q. But it was over the line!
A. Yes.
Q. And his purpose was to go from his right over to that
road·J
A. Yes.
Judge Burks :
Q. Did you put on your brakes before he started to make
the turn, or do you remember!
A. There is an instance of reaction to put your brakes on.
Q. But the very minute you saw him you put your brakes
onf
A. I applied my brakes.
Q. And after that he just proceeded on Y
A. That is right, very slowly across the highway.
Mr. Berry:
.
Q. A1·e you in a position to tell us whether that car of Mr.
Von Roy's was moving or noU
page 128 ~ A. If it was moving it was very slow.
Q. But you would not dispute the fact that his
car was in motion 1
A. No, I couldn't tell.
Q. But it was all pretty quick!
A. That is right.
Q. But it was over the line and as far as you could tell it
wasn't in motion?
. A. If it was it was a very slow motion.
Q. You then applied·your brakes immediately! Am I right!
A. When I saw the car and saw his hand out I thought he
was going to stay there until I got by.
Q. You thougl1t you would go on to the right of this automobile?
A. I thought he would stay where he was, and I could go
on by down the highway.
Q. He did have his hand out to make a left turn Y
A. Yes.
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Q. Did you realize that there was a public road at that
point!
A. No, I did not.
Q. How long was it then before you applied your brakes,
when you first saw the car did you just tap your brakes or
did you push your foot down on the brakes hard 7
A. Sir, I don't remember.
Q. Was the first thing you did to slow down to
page 129 ~ see what was going to happen, or did you shut
down on the brakes T
A. I am trying to remember and can't. When I saw him
cut across the highway I cut my car.
Q. Did you take any other action, did you blow your horn 7
A. No, I don't think I did.
Q. He had given you warning by his signal that he was
going to turn left, did you warn him by your horn that you
were coming on down the highway?
A. No, because I assumed he had seen me.
Q. And when you undertook to cut left you lost control of
your carY
·
· . A. I cut right to keep from running into Mr. Von Roy, he
was running across the highway very slow.
Q. I believe he had gone on into the public road at the time
your car struck the Whitescarver carY
A. I don't know, I was taking care of my own car at that
time.
,
Q. But he had cleared the highway at the time you struck
the Whitescarver car!
A. I don't know.
Q. Mr. Von Roy didn't strike the Whitescarver car!
A. No, he didn't.
By Mr. Oliver:
Q. I believe you were driving the car for your husband and
he was changing jobs and going to another job?
page 130 ~ A. No, we were going to Norfolk from Kansas
City.
Q. When you saw the Von Roy car the Whitescarver car
was further on down the road on its right sidef
A. That is correct.
Q. And I believe the "Whitescarver car got practically to
a stop and got over next to the bank Y
A. I believe that is right.
Q. When you first saw the Von Roy car you could have
stopped your car then, coul4n 't you 7
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A. I suppose I could. It happened so quick I thought he
was going to stay where he was.
Q. But when you first saw it had you ~nown at that time
that he was going to pull out in the road you could have
stopped'I
·
A. Yes, I think I could.
Q. When you :first saw him he was giving a signal to turn
left and you saw the signal 7
A. Yes.
·
RE-DIRECT EXAMINATION.
By Mr. Burks:
Q. What was your husband doing at the time of this accident!
A. Working a cross word puzzle.
Q. Does he know anything about this accidenU
A. No, sir, the first word he said after the accident was
"what happened."
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