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IN THE

Supreme Court of Appeals of Virginia

AT RICHMOND.

Record No. 5675

VIRGINIA :

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Mon-
day the 22nd day of April, 1963.

VIRGINTA ELECTRIC AND POWER COMPANY,
Appellant,
against

ALICE YOUNG FARRAR; EULA YOUNG; JOHN
THOMAS WILLIAMS; W. R. BASKERVILLE, JR.;
W. R. BASKERVILLE AND SALLIE B. BASKER-
VILLE, Appellees. !

From the Circuit Court of Mecklenburg County
Gus E. Mitchell, Jr., Judge

Upon the petition of Virginia Electric and Power Company
an appeal is awarded it from an order entered by the Circuit
Court of Mecklenburg County on the 15th day of October,
1962, in a certain proceeding then therein depending, where-
in the said petitioner was plaintiff and Lucy Pettway Peete
and others were defendants; upon the petitioner, or some one
for it, entering into bond with sufficient security before the
clerk of the said circuit court in the penalty of one thousand
dollars, with condition as the law directs.
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PETITION FOR CONDEMNATION.

To the Honorable G. E. Mitchell, Jr., Judge of the Circuit
Court of Mecklenburg County, Virginia:

Your Petitioner, Virginia Electric and Power Company, a
public service corporation organized and doing business under
the laws of the Commonwealth of Virginia, having its prin-
cipal office in the City of Richmond, Virginia, hereinafter
called ‘‘Company’’, respectfully represents:

page 4} (5) The uses and.purposes for which the herein-
after deseribed lands and improvements thereon,
if any, of Owners are wanted are for the aforesaid hydro-
electrie project which is to be located on the Roanoke River;
said project is to include a dam and hydro-electric facilities
which are to be constructed at a point approximately 9 miles
upstream from the City of Roanoke Rapids, North Carolina,
together with a reservoir which may raise the waters to a
height at the dam not exceeding 204 feet above mean sea level
as determined from the bench marks of the United States
Coast and Geodetic Survey, the operation of which for power
and flood control purposes will involve raising and lowering
the waters from time to time as may be deemed advisable by
the persons operating it; a portion of the reservoir to be lo-
cated upon the lands of Owners sought to be condemned here-
in.
The estate and interest sought to be condemned in the here-
inafter described lands of Owners, together with the im-
provements thereon, if any, is the fee simple title together
with all the privileges, appurtenances and riparian rights be-
longing or in anywise appertaining thereto; and all Owners’
rights, title and interest in and to any private or public ways
within said land and in and to the bed of the Roanoke River
and all other lands, islands and shoals adjacent to or in the
vicinity of said land, whether or not the same be now covered
by the waters of the Roanoke River and the branches, creeks
and streams flowing into it, which may be inundated by the
construction, maintenance and operation on the Roanoke
River of the aforesaid hydro-electric project; reserving to
Owners, however, the easement hereinafter set forth.
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Owners, their heirs and assigns, shall have the exclusive
right reserved to them, except as hereinafter stated, to enter
upon, occupy, and use for recreational or agricultural pur-
poses any part of their lands herein sought to be acquired by
the Company which may lie above the fluctnating water line
of the said reservoir. Owners may construct, maintain and
use on such shore land (subject to requirements by regulatory
authority), and beyond the same into the waters of said
reservoir upon the lands herein sought to be acquired by the
Company, such piers, jetties or other recreational or protect-
ive structures as in the opinion of the Company are not detri-
mental to the said project, but shall not have the right to con-
struct or maintain any structure for human habitation on

v any part of said lands. Owners shall not have the
page 5 } right to draw water from the said reservoir for any
use beyond or removed from the aforesaid shore
lands. The right reserved to Owners shall not exclude the
right of the Company, through its employees or contractors,
to enter upon and inspect such shore lands, clear the same,
remove or keep the same clear of timber, brush, trash, crops,
pollutants, structures or obstructions, or to carry out any
other activities thereon that the Company may deem desirable
for the purposes of the said project. Owners shall not cause
pollutants to pass across or through the aforesaid shore lands
nor cause any waste, refuse or trash to be or remain thereon,
or maintain thereon any nuisance or permit any structures
thereon to become dilapidated, unsightly or unsafe.

The awards of the commissioners are to be in full and total
payment for the lands and improvements thereon, if any, of
Owners, for all trees, undergrowth or other obstructions on
said lands, for all the rights and privileges hereinabove set
forgh, and for any damages, if any, to the residue of Owners’
and.

(7) The tracts or parcels of land to which the fee simple
titles are sought to be condemned are deseribed as follows:

page 11 } PARCEL NO. M-53: (Alice Young Farrar)

All that certain tract or parcel of land, lying and being in
Boydton Magisterial District, Mecklenburg County, Virginia,
go;lltaining 6.3 Acres, more or less, and being described as

ollows: '
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Beginning at a common corner of this property, property
of Eula Young, property of Connie Williams and Divolah L.
Williams and property of William P. Simmons, which point
is at the intersection of the center line of Allens Creek with
the center line of Reedy Branch; thence southwardly along
the property line dividing this property and property of said
William P. Simmons, following the center line of Allens
Creek, as it meanders, a distance of 70 feet, more or less, to.
a property corner; thence continuing southwardly along the
property line dividing this property and property of John
Thomas Williams, following the center line of Allens Creek,
as it meanders, a distance of 6150 feet, more or less, to a
common corner of this property, property of said John
Thomas Williams and property of George B. Blalock; thence
N. 83° 22’ W. 338 feet, more or less, along the property line
dividing this property and property of said George B. Blalock
to an angle therein; thenece N. 70° 20/ 'W. 248 feet, more or
less, along said property line to the point of intersection of a
line marking elevation 214 feet above mean sea level as deter-
mined from the bench marks of the United States Coast and
Geodetic Survey with said property line; thence northwardly
along said line marking elevation 214 feet, as it meanders, a
distance of 6640 feet, more or less, to its intersection with the
property line dividing this property and property of said
Eula Young; thence N. 30° 47’ E. 8 feet along said property
line to a point in said line marking elevation 214 feet; thence
northeastwardly along said line marking elevation 214 feet,
as it meanders, a distance of 1920 feet, more or less, to a
point in the property line dividing this property and property
of said Eula Young; thence N. 78° 06’ E. 28 feet, more or less,
to the point of beginning.

Said parcel of land is a portion of the same property which
was devised to Alice L. Young by Alice N. Young by will
dated September 13, 1920, probated June 22, 1922 and re-
corded in the Clerk’s Office of the Circuit Court of Mecklen-
burg County in Will Book 28, page 586.

page 12 } PARCEL NO. M-54A&B: (Eula Young)

All that certain tract or parcel of land, lying and being in
Boydton Magisterial Distriect, Mecklenburg County, Vir-
ginia, containing 3.14 Acres, more or less, and being described
as follows:

Parcel No. M-54A

Beginning at the intersection of a line marking elevation
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214 feet above mean sea level as determined from the bench
marks of the United States Coast and Geodetic Survey with
the property line dividing this property and property of Alice
Young Farrar, which point is S. 30° 477 W. 28 feet, more or
less, along said property line from a point marked by a steel
rod at elevation 220.70 feet; thence S. 30° 47" W. 8 feet, more
or less, along said property line to a point of intersection of
said line marking elevation 214 feet with said property line;
thence northwestwardly 300 feet, more or less, along said line
marking elevation 214 feet to a point; thence southeastwardly
300 feet, more or less, along said line marking elevation 214
feet to the point of beginning; and containing 0.04 acre, more
or less.

Parcel No. M-54B

Beginning at a common corner of this property, property
of Connie Williams and Divolah L. Williams, property of
William P. Simmons and property of Alice Young Farrar,
which point is at the intersection of the center line of Reedy
Branch with the center line of Allens Creek; thence S. 78° 06’
W. 28 feet, more or less, along the property line dividing
this property and property of said Alice Young Farrar to the
point of intersection of a line marking elevation 214 feet above
mean sea level as determined from the bench marks of the
United States Coast and Geodetic Survey with the last-men-
tioned property line; thence westwardly along said line mark-
ing elevation 214 feet, as it meanders, a distance of 5740 feet,
more or less, to a point in the property line dividing this
property and property of Robert Baskerville Young; thence
N. 2° 22 W. 25 feet, more or less, along said property line to
a common corner of this property, property of said Robert
Basgkerville Young and property of Willie Belle Freeman,
which point is in the center line of Allens Creek; thence east-
wardly along the property line dividing this property and
property of said Willie Belle Freeman, following the center
line of said Allens Creek, as it meanders, a distance of 1370
feet, more or less, to a property corner; thence continuing
eastwardly along the property line dividing this property
and property of Katherine G. Lee, following the center line of
said Allens Creek, as it meanders, a distance of 1820 feet,
more or less, to a property corner at the intersection of the
center line of Long Branch with the center line of said Allens
Creek; thence continuing eastwardly along the property line
dividing this property and property of said Connie Williams
and Divolah L. Williams, following the center line of said
Allens Creek, as it meanders, a distance of 2530 feet, more or
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less, to the point of beginning; and containing 3.1 acres, more
or less.

Said parcels of land are portions of the same property
which was devised to Eula P. Young by J. W. Young by will
dated March 17, 1937, probated August 7, 1940, and recorded
in the Clerk’s Office of the Circuit Court of Mecklenburg
County in Will Book 30, page 307.

page 13 } PARCEL NO. M-62: (John Thomas Williams)

All that certain tract or parcel of land, lying and being in
Boydton Magisterial District, Mecklenburg County, Virginia,
containing 3.6 Acres, more or less, and being described as
follows:

Beginning at a common corner of this property, property
.of William P. Simmons and property of Alice Young Farrar
in the center line of Allens Creek; thence S. 55° 42’ E. 15 feet,
more or less, along the property line dividing this property
and property of said William P. Simmons to the point of in-
tersection of a line marking elevation 214 feet above mean
sea level as determined from the bench marks of the United
States Coast and Geodetic Survey with said property line;
thence southwardly along said line marking elevation 214
feet, as it meanders, a distance of 8820 feet, more or less, to
its point of intersection with the property line dividing this
property and property of A. D. Floyd and Rosell Floyd;
thence S. 74° 177 W. 21 feet, more or less, along said property
line to a common corner of this property, property of said
A. D. Floyd and Rosell Floyd and property George D. Bla-
lock in the center line of Allens Creek; thence northwardly
along the property line dividing this properfy and prop-
erty of said George B. Blalock, following the center line of
said Allens Creek, as it meanders, a distance of 1850 feet,
more or less, to a property corner; thence continuing north-
wardly along the property line dividing this property and
property of said Alice Young Farrer, following the center line
of said Allens Creek, as it meanders, a distance of 6150 feet,
more or less, to the point of beginning.

Said pareel of land is a portion of the same property which
was conveyed to John T. Williams by Helen W. Martin and
others by deed dated April 20, 1951, recorded in Clerk’s Office
of the Circuit Court of Mecklenburg County in Deed Book
138, page 197. '
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page 16 } PARCEL NO. M-96: (W. R. Baskerville, Jr,,
W. R. Baskerville and Sallie B. Baskerville, his
wife)

ALL that certain tract or parcel of land, lying and being in
Buckhorn Magisterial District, Mecklenburg County, Vir-
ginia, containing 19.4 Acres, more or less, and being described
as follows:

BEGINNING at a corner common to this property and
property of Lucie Owney Jones and Mary Hester Harriss on
property of John E. Chavis and Alma B. Chavis in the center
line of Miles Creek; thence southeastwardly along the prop-
erty line dividing this property and property of said John E.
Chavis and Alma B. Chavis and this property and property of
Jessie C. Williams and Pattie Williams and this property and
property of James E. Dortch and following the center
line of said creek, as it meanders, a distance of 5,240.0
feet, more or less, foa property corner at the intersection of
the center line of said creek and the center line of a branch;

"thence southwardly along the property line dividing this
property and property of James J. Jones and Jessie A. Jones,
and following the center line of said branch, as it meanders,
a distance of 280 feet, more or less, to a pomt thence S. 34°
36’ W. 15.1 feet through this property to a pomt marked by
a steel rod; thence N. 9° 52’ E. 181.7 feet through this prop-
erty to a point, marked by a steel rod; thence t‘hrough this
property the following courses and distances: N. 6° 29’ E.
49.8 feet, N. 33° 30 W. 64.6 feet, N. 55° 51’ W, 86.3 feet, N.
92° 5% W. 75, 9 feet, N. 35° 44’ W, 745 feet, N. 7° 20" W. 137.2
feet, N. 11° 07" W. 347. 6 feet, S. 81° 08’ W. 72.8 feet, S. 28° 20/
W. 134.6 feet and S. 77° 48’ 'W. 122.3 feet to a pomt marked
by a steel rod; thence N. 43° 29 W. 127.8 feet through this

- property to a pomt marked by a steel rod; thence N. 68° 02’
W. 324.3 feet through this property to a point, marked by a
steel rod; thence through this property the following courses
and distances: N. 12° 32’ K. 382.6 feet, N. 61° 10 W. 112.0
feet, N. 31° 14/ W, 264.0 feet, N. 2° 20 W. 137.2 feet, N. 21° 32
W.100.1 feet, N. 22° 14’ E. 217.0 feet, N. 35° 44’ E. 291.0 feet,
N. 3° 51 W. 199.1 feet, N. 67° 11’ W. 165.2 feet, S. 61° 03*
'W. 218.3 feet, and N. 41° 16/ W. 254.7 feet to a point, marked
by a steel rod; thence N. 52° 44’ W. 116.1 feet through this
property to a point marked by a steel rod; thenece N. 15° 18’
‘W. 135.0 feet through this property to a point, marked by
a steel rod ; thence through this proverty the following courses
and distances: N. 45° 51’ 'W. 777.6 feet, N. 26° 56’ W. 88.3
feet, S. 44° 48’ E. 465.2 feet, S. 48° 14’ E. 303.2 feet, S. 41° 44/
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I, 234.8 feet, S. 74° 04’ E. 153.2 feet, S. 43° 16’ E. 119.2 feet,
S. 82° 12 E. 121.9 feet, N. 37° 06’ E. 124.2 feet, S. 67° 177 E.
251.6 feet and N. 5° 46’ W. 175.2 feet to a point, marked by a
steel rod; thence N. 16° 35’ E. 218.4 feet through this prop-
erty to a point, marked by a steel rod; thence N. 66° 54’ E.
110.3 feet through this property to a point, marked by a steel
rod; thence through this property the following courses and
distances: N. 53° 58 W. 156.6 feet, S. 86° 15* W, 215.2 feet,
N. 23° 04’ W. 199.6 feet, N. 29° 35’ W, 159.5 feet, N. 15° 44’
W. 134.3 feet, N. 24° 36’ W. 150.4 feet, N. 38° 04’ E. 121.2
feet, N. 63° 40 W. 132.7 feet, N. 19° 31’ W. 115.3 feet and N.
15° 36’ E, 271.3 feet to a point, marked by a steel rod; thence
N. 6° 04’ W. 181.9 feet through this property to a point in the
property line dividing this property and property of said
Lucie Owney Jones and Mary Hester Harriss, which point is
marked by a steel rod ; thence S. 81° 54’ E. 14.5 feet along said
property line to the point of beginning. :

BEING a portion of the same property conveyed to W. R.
Baskerville, Jr., by W. R. Baskerville and wife, by deed dated
January 26, 1948, recorded in the Clerk’s Office of the Circuit
Court of Mecklenburg County, Virginia, in Deed Book 128,
page 36, and grantors having reserved a life estate.

L} L ] ® * *
page 18 4  (8) That the above described lands to which the
fee simple titles are herein sought to be condemned
are shown by plats of survey hereto attached. There are no
cuts and fills, trestles or bridges to be made in connection with

the use of the said lands for the purpose of a hydro-electric
development as hereinabove described.

Filed in the Clerk’s Office the 4 day of Oct., 1961.

Teste:
N. G. HUTCHESON, Clerk.

page 56 }

* * * L *

REPORT OF CONDEMNATION COMMISSIONERS.

To the Honorable G. E. Mitchell, Jr., Judge of the Circuit
Court of Mecklenburg County, Virginia:
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L & * ® *

page 59 }

* * * L »

And, after being duly sworn, upon a view of the property
aforesaid, and upon a view of the adjacent and other prop-
erty of said Owners and of the property of any other person
or persons who will be damaged in their property by the con-
struction and operation of the works of said Company, and
upon such evidence as was produced before us, we are of the
opinion and do ascertain that a just compensation for said
lands, and the damages to the adjacent and other property of
said Owners hereinafter named and to the property of other
persons, if any, who will be damaged in their property by
reason of the construction and operation of the works of said
Company, beyond the peculiar benefits that will acerue to such
properties, respectively, from the construction and operation
of said works are:

page 60 }
Compensation Total amount of
for property compensation
taken Damages and damages
PARCEL NO. M-54
Eula Young $628.00 $4,694.00 $5,322.00

Given under our hands this 5th day of May, 1962.
Respectfully submitted,

ROBERT L. WALLACE
J. L. READ

J. L. McCALL

J. FRANK BROWN

T. W. GREGORY, JR.

L L 4 * 2

page 63 }
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REPORT OF CONDEMNATION COMMISSIONERS.

To the Honorable G. E. Mitchell, Jr., Judge of the Circuit
Court of Mecklenburg County, Virginia:

* ] * L *

page 66 }

* ® L . -

And, after being duly sworn, upon a view of the property
aforesaid, and upon a view of the adjacent and other property
of said Owners and of the property of any other person or
persons who will be damaged in their property by the con-
struction and operation of the works of said Company, and
upon such evidence as was produced before ms, we are of
the opinion and do ascertain that a just compensation for
said lands, and the damages to the adjacent and other prop-
erty of saild Owners hereinafter named and to the property
of other persons, if any, who will be damaged in their prop-
erty by reason of the construction and operation of the works
of said Company, beyond the peculiar benefits that will ac-
crue to such properties, respectively, from the construction
and operation of said works are:

page 67 }
Compensation Total amount of
for property compensation
taken Damages and damages

PARCEL NO. M-53
Alice Young Farrar $1,260.00 $2,020.00 $3,280.00
Given under our hands this 5th day of May, 1962,
Respectfully submitted,

ROBERT L. WALLACE
J. L. READ

J. L. McCALL

J. FRANK BROWN

T. W. GREGORY, JR.

L4 L4 * L 4 »

page 70}
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REPORT OF CONDEMNATION COMMISSIONERS.

To the Honorable G. E. Mitchell, Jr., Judge of the Circuit
Court of Mecklenburg County, Virginia:

page 73 }

] ] * * *

And, after being duly sworn, upon a view of the property
aforesaid, and upon a view of the adjacent and other property
of said Owners and of the property of any other person or
persons who will be damaged in their property by the con-
struction and operation of the works of said Company, and
upon such evidence as was produced before us, we are of the
opinion and do ascertain that a just compensation for said
lands, and the damages to the adjacent and other property of
said Owners hereinafter named and to the property of other
persons, if any, who will be damaged in their property by
reason of the construction and operation of the works of said
Company, beyond the peculiar benefits that will acerue to
such properties, respectively, from the construetion and
operation of said works are:

page T4}
Compensation Total amount of
for property compensation
taken Damages and damages

PARCEL NO. M-62
John Thomas Williams $720.00  $5,540.00  $6,260.00
(iven under our hands this 5th day of May, 1962.
Respectfully submitted,

ROBERT L. WALLACE
J. L. READ

J. L. McCALL

J. FRANK BROWN

T. W. GREGORY, JR.
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* * ® *» &

page 77 }

* - * *

REPORT OF CONDEMNATION COMMISSIONERS.

To the Honorable G. E. Mitchell, Jr., Judge of the Circuit
Court of Mecklenburg County, Virginia:

* * * L] &

page 80 }

* » - * *

And, after being duly sworn, upon a view of the property
aforesaid, and upon a view of the adjacent and other prop-
erty of said Owners and of the property of any other person
or persons who will be damaged in their property by the con-
struction and operation of the works of said Company, and
upon such evidence as was produced before us, we are of the
opinion and do ascertain that a just compensation for said
lands, and the damages to the adjacent and other property of
said Owners hereinafter named and to the property of other
persons, if any, who will be damaged in their property by
reason of the construection and operation of the works of said
Company, beyond the peculiar benefits that will acerue to such
properties, respectively, from the construction and operation
of said works are:

page 81}
Compensation Total amount of
for property compensation
taken Damages and damages

$1,940.00  $6,460.00 $8,400.00
PARCEL NO. M-96

W. R. Baskerville, Jr.,
W. R. Baskerville and
Sallie B. Baskerville,
his wife.
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Given under our hands this 8 day of May, 1962.

Respectfully submitted,

E. C. FEILD
T. W. GREGORY, JR.
J. L. READ
J. FRANK BROWN

W. R. LAMBERT

page 84 }

* ®

*

EXCEPTIONS TO REPORTS OF THE CONDEMNATION
COMMISSIONERS.

The condemner, Virginia Electric and Power Company, by
counsel, respectfully excepts to the Reports of Condemnation
Commissioners filed in this cause on the 5th and 8th days of
May, 1962, respectively, wherein the following awards were

made:
Compensation
for property
taken
PARCEL NO.
M-53:
Alice Young Farrar $1,260.00
PARCEL NO.
M-54:
Eula Young $ 628.00
PARCEL NO.
M-62:
John Thomas

Williams $ 720.00

Damages

$2,020.00

$4,694.00

$5,540.00

Total amount of

compensation
and damages

$3,280.00

$5,322.00

$6,260.00
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PARCEL NO.
M-96:

W. R. Baskerville,
Jr., $1,940.00 $6,460.00 $8,400.00
W. R. Baskerville

and Sallie B. Basker-
ville, his wife

The grounds for the condemner’s exceptions as to the afore-
said awards for the aforementioned properties are as follows:

page 85} (1) The aforesaid awards of compensation and
damages are grossly excessive and, therefore, the
Reports should be set aside;

(2) The aforesaid awards of compensation and damages
are speculative, are based upon conjecture, and so far exceed
the present fair market value of the lands as to indicate bias
or prejudice;

(3) The aforesaid awards of compensation and damages
are based upon erroneous principles;

(4) Items of improper evidence were introduced before the
condemnation commissioners over the objection of the con-
demner. The transcript of the evidence presented before the
commissioners and of the other incidents at the hearings,
which show these various items of evidence and objections,
will be filed with the Court;

(5) The condemnation commissioners arrived at their
aforesaid awards of compensation and damages in an im-
proper manner and without due consideration of the instrue-
tions by the Court; and '

(6) Errors which may appear from an examination before
the Court of the parties, the witnesses and the condemnation
commissioners in this cause.

WHEREFORE, Virginia Electric and Power Company,
the condemner herein, prays that the Court require each of
the condemnation commissioners to appear as soon as a hear-
ing date can be fixed for the purpose of explaining their afore-
said Reports and advise the Court as to how they made their
awards; that the Court view the properties involved prior
to the hearing upon these exceptions; and that the aforesaid
awards be set aside and a new condemnation commission be
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appointed by the Court to assess, in accordance
page 86 } with proper instructions, the actual compensation

and damages which should be awarded to the
aforesaid landowners.

Respectfully submitted,

VIRGINIA ELECTRIC AND
POWER COMPANY
By E. MILTON FARLEY, IIT
Counsel.

JAMES S. EASLEY

FRANK M. SLAYTON

EASLEY, VAUGHAN & SLAYTON
South Boston, Virginia.

E. MILTON FARLEY, III
EVANS B. BRASFIELD
HUNTON, WILLIAMS, GAY,
POWELL & GIBSON

1003 Electric Building

Richmond 12, Virginia

Of Counsel.

Filed 18 May 1962.
N. G. HUTCHESON, Clerk.

L *® * » *

page 86-A } INSTRUCTION NO. 1.

The Court instructs the Commissioners that Virginia
Electric and Power Company has the right to condemn the
property and rights described in the petition filed in this case,
and the Commissioners have no power to change in any man-
ner the location of any part of the property sought to be con-
demned.

Granted 5/8/62.

G. E. M, JR.
Baskerville.
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page 86-B } INSTRUCTION NO. 2.

The Court instructs the Commissioners that they are to
determine two questions: First, just compensation to the
landowner for the land taken by the Company; and, second,
the damages, if any, to the remaining property of the land-
owner by reason of the property which is taken and the con-
struction and operation of the company’s works thereon.

Granted.
@ E. M, JR.
Baskerville.
page 86-C INSTRUCTION NO. 3.

The Court instructs the Commissioners that in determining
fair market value the same considerations are to be regarded
as in a sale of property to private parties. Your inquiry must
be, ‘““What is the fair market value of the property which is
being condemned’’ and not what the property or rights may
be worth to Virginia Electric and Power Company. The use
to which the property is to be put by the Power Company
does not affect its present market value.

Granted.
G. E. M, JR.
Baskerville.
page 86-D } INSTRUCTION NO. 4.

The Court instruects the Commissioners that you are to
determine market value as of the date of the making of your
report.

The market value of property taken is the price it will bring
when offered for sale by one who desires, but is not obliged,
to sell, and is bought by one who is desirous, but is under no
necessity of having it. In estimating market value all the
capabilities of the property and all the uses to which it may
be applied or for which it is adapted are to be considered.

It is not a question of the value of the property to the Com-
pany or to the owner, nor can the value be enhanced by an un-
willingness to sell it or because the Company needs the par-
ticular property. If, because of its surroundings, or natural
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advantages, or its intrinsic character, the property is pe-
culiarly adapted to some particular use, all the circumstances
which make up this particular adaptability may be shown and
the fact of such adaptation may be considered in estimating
compensation. But the value for this especial and possible

purpose, or for this highest and best use, is not
page 86-E } the test, the commission should award only the

fair market value of the land as it stands today,
in view of all the purposes to which it is reasonably and
naturally adapted, and not on a basis of future indications
and investments. You are to inquire what a present pur-
chaser would be willing to pay for the property in its present
condition and not what a speculator might be able to realize
out of a resale in the future.

Granted.
G. E. M, JR.

Baskerville,
page 86-F } INSTRUCTION NO. 5.

The Court instruets the Commissioners that in ascertaining
the damages, if any, to that portion of the Owners’ land out-
side of the property herein sought to be condemned, you shall
award the Owners the difference between the market value of
the same at the time of the taking of the property and its
market value after the property has been taken.

Granted.
G. E. M, JR.

Baskerville.
page 86-G } INSTRUCTION NO. 6.

The Court instructs the Commissioners that in considering
the damages, if any, which may result to the defendant’s
adjacent and other property, the commissioners must allow
only such damages as, from their judgment and from the evi-
dence, they may reasonably anticipate will result from the
construction, operation and maintenance of the works of the
Power Company on the land described in the petition.

Granted.
G. E. M, JR.

Baskerville.
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page 86-H } INSTRUCTION NO. 7.

The Court instructs the Commissioners that damages to
the residue may not be based on speculation, conjecture or
guess but that the defendant, W. R. Baskerville, Jr., has the
burden of proving by a preponderance or greater weight of
the evidence, damage to the residue which is not disclosed
by the Commissioner’s view of the property.

Granted.
G. E. M, JR.
Baskerville.
page 86-I1} INSTRUCTION NO. 8.

The Court instructs the Commissioners that while the par-
ties to this proceeding have the right to present evidence, oral
or otherwise, and you should consider all the evidence, you
are not bound by the opinion of experts or by the apparent
weight of the evidence but, taking into consideration what
you saw upon your view of the land, you may determine the
present fair market value of the land and fix compensation
and damages in the manner set forth in the other instructions
of the Court.

Granted.

G. E. M, JR.

Baskerville.
page 86-J } INSTRUCTION NO. 9.

The Court instructs the Commissioners that it is not neces-
sary that all Commissioners shall agree upon the report to
be made to the Court, but a majority have the right to reach
a conclusion and file their report setting forth that conclu-
sion. If the minority desires to do so, they may file a minority
report.

Granted.

G. E. M, JR.

Baskerville.



Va. Electric and Power Co. v. Alice Young Farrar 19
page 86-K } INSTRUCTION NO. 10.

The Court instructs the commissioners that in determining
the damages, if any, to the remaining property of the defend-
ants in this proceeding, you are not to undertake to compute,
consider or make an award for any possible future claims for
flooding caused by the Power Company beyond the limits of
the property to be acquired.

Granted.

G. E. M,, JR.
Baskerville.

page 86-L } INSTRUCTION NO. B.

The Court instructs the commissioners that the power
company has a license from the Federal Power Commission
to construct its dam at its Gaston site. They will have a
reservoir with a normal pool elevation of 200/ for the genera-
tion of electricity and storage of water. In this proceeding
the power company is taking land of the landowners up to the
210 elevation in fee simple. The commissioners therefore
are to allow the landowners the fair market value of the land
taken and damage, if any, to the residue of their lands for
such taking and operation of the power company upon the
land acquired in these proceedings.

Granted.
G. E. M,, JR.

Baskerville.
page 86-M } INSTRUCTION NO. C.

The Court instructs the Commissioners that in fixing the
damage, if any, to which the defendants are entitled they
should take into consideration the fact that Virginia BElectric
and Power Company is entitled to occupy the entire area in
accordance with the Petition filed.

Granted.

G. E. M, JR.
Baskerville.
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page 86-N } INSTRUCTION NO. D.

The Court instruets the commissioners that in this taking
the power company assumes no duty to operate or maintain
the land taken to benefit the landowners. It may, if it desires,
flood the property taken permanently or not as it chooses. The
landowners will be entitled to no future damage to their other
property remaining by the lawful use of the property taken.
Therefore, the commissioners must now assess the damage to
the landowners to compensate for all future damage they
may suffer by the taking.

Refused.

G. E. M, JR.

VEPCO,
v,
Baskerville.

page 860 } INSTRUCTION NO. E.

In ascertaining the damage, if any, resulting to the re-
maining property of the landowner by reason of the taking,
you should consider whether or not because of its surround-
ings or natural advantages or intrinsic character the property
was peculiarly adapted to some particular use, and you should
consider whether or not as a result of the loss of the use of the
land which is to be flooded with impair or destroy the natural
advantage or peculiar adaptability of the residue of the prop-
erty for such particular use, and you are to consider the ef-
fect, if any, which the flooding of that part of the land men-
tioned in the petition will have upon the fair market value of
the residue of said land.

Refused.

G. E. M, JR.

VEPCO,
.
Baskerville.

page 86-P } INSTRUCTION NO. 1.

The Court instructs the Commissioners that Virginia
Electric and Power Company has the right to condemn the
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property and rights described in the petition filed in this case,
and the Commissioners have no power to change in any man-
ner the location of any part of the property sought to be
condemned.

Granted.
G. E. M, JR.
page 86-Q } INSTRUCTION NO. 2.

The Court instruets the Commissioners that they are to de-
termine two questions: First, just compensation to the land-
owner for the land taken by the Company; and, second, the
damages, if any, to the remaining property of the landowner
by reason of the property which is taken and the construction
and operation of the Company’s works thereon.

Grantéd.
G. E. M, JR.
page 86-R } INSTRUCTION NO. 3.

The Court instruets the Commissioners that in determining
fair market value the same considerations are to be regarded
as in a sale of property to private parties. Your inquiry must
be, ’What is the fair market value of the property which is
being condemned’’ and not what the property or rights may
be worth to Virginia Electric and Power Company. The use
to which the property is to be put by the Power Company
does not affect its present market value.

Granted.

G. B. M, JR.
page 86-S } INSTRUCTION NO. 4.

The Court instructs the Commissioners that you are to de-
termine market value as of the date of the making of your
report,

The market value of property taken is the price it will bring
when offered for sale by one who desires, but is not obliged,
to sell, and is bought by one who is desirous, but is under no
necessity of having it. In estimating market value all the
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capabilities of the property and all the uses to which it may
be applied or for which it is adapted are to be considered.

It is not a question of the value of the property to the Com-
pany or to the owner, nor can the value be enhanced by an un-
willingness to sell it or because the Company needs the par-
ticular property. If, because of its surroundings, or natural
advantages, or its intrinsic character, the property is peculiar-
ly adapted to some particular use, all the circumstances which
make up this particular adaptability may be shown and the
fact of such adaptation may be considered in estimating com-
pensation, But the value for this especial and possible pur-

pose, or for this highest and best use, is not the
page 86-T } test, the commission should award only the fair

market value of the land as it stands today, in
view of all the purposes to which it is reasonably and naturally
adapted, and not on a basis of future indications and invest-
ments. You are to inquire what a present purchaser would
be willing to pay for the property in its present condition and
not what a speculator might be able to realize out of a resale
in the future.

Granted.
G. E. M, JR.
page 86-U } INSTRUCTION NO. 5.

The Court instructs the Commissioners that in ascertain-
ing the damages, if any, to that portion of the Owners’ land
outside of the property herein sought to be condemned, you
shall award the Owners the difference between the market
value of the same at the time of the taking of the property
and its market value after the property has been taken.

Granted.
@. E. M., JR.
page 86-V } INSTRUCTION NO. 6.

The Court instruets the Commissioners that in considering
the damages, if any, which may result to the defendant’s ad-
jacent and other property, the commissioners must allow
only such damages as, from their judgment and from the evi-
dence, they may reasonably anticipate will result from the
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construction, operation and maintenance of the works of the
Power Company on the land described in the petition.

Granted.
G. E. M,, JR.
page 86-W } INSTRUCTION NO. 7.

The Court instructs the Commissioners that after you have
arrived at the damages, if any, properly allowable to the
owners, you should consider what peculiar benefits, if any,
will acerue to the remaining property of the owners from the
location and construction of the works and reservoir of the
Company as distinguished from the benefits which will result
to the general publie, and you should offset the value of such
peculiar benefits, if any, against any damages which you may
consider the owners will sustain as the result of the construe-
tion of the works and reservoir of the Company.

Granted.

G. E. M., JR.
page 86-X | INSTRUCTION NO. 8.

The Court instruets the Commissioners that while the par-
ties to this proceeding have the right to present evidence, oral
or otherwise, and you should consider all the evidence, you
are not bound by the opinion of experts or by the apparent
weight of the evidence but, taking into consideration what
you saw upon your view of the land, you may determine the
present fair market value of the land and fix compensation
and damages in the manner set forth in the other instructions
of the Court.

Granted.
G. E. M, JR.
page 86-Y } INSTRUCTION NO. 9.
The Court instructs the Commissioners that it is not neces-

sary that all Commissioners shall agree upon the report to be
made to the Court, but a majority have the right to reach a
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conclusion and file their report setting forth that conclusion.
If the minority desires to do so, they may file a minority re-
port.

Granted.
G. E. M, JR.
page 86-Z } INSTRUCTION NO. 9A.

The Court instructs the Commissioners that Virginia
Electric and Power Company is not seeking to acquire any
right to flood or otherwise occupy any property of the defend-
ants outside of the property to be taken in fee simple in this
proceeding. ‘

The Court further instruets the Commissioners that you
shall not allow any compensation or damages to the owners
for any flooding which may occur to such properties outside
the property to be acquired in this proceeding.

Refused.
G. E. M, JR.

VEPCO
V.
Young-Farrar-Williams.

page 86-aa } INSTRUCTION NO. 10.

The Court instructs the Commissioners that in determining
the damages, if any, to be awarded the property owners, you
are not to engage in speculation, conjecture or surmise, but
your award, if any, must be based on the evidence presented
and your view and investigation.

Granted.
G. BE. M, JR.

page 86-bb } INSTRUCTION NO. I

The Court instructs the Commissioners that where private
property is taken under the exercise of the power of eminent
domain the law requires that ¢‘just compensation’’ be made
to the landowner.
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“Just Compensation’’ means that the landowner is en-
titled to receive the full and fair equivalent of the loss sus-
tained.

Granted.
G. E. M., JR.

page 86-ce } INSTRUCTION NO. IL

The Court instructs the Commission that you are required
to award the landowner a sum equal to the fair market value
of the land taken, and if you find that the residue of the land
of the owners will be damaged as a result of the loss of that
part which is taken or as the result of use to which the part
taken will be put you are required to ascertain and award
such additional sum as will compensate the owners for such
damage to the residue of their land, if any.

Granted.
G. E. M, JR.

page 86-dd } INSTRUCTION NO. IX.

The Court instruets the Commissioners that a quit-claim
deed does not convey a merchantable title to property.

Granted.
G. E. M., JR.

page 86-ee } INSTRUCTION NO. A.

The Court instructs the commissioners that the power com-
pany has a license from the Federal Power Commission to
constructs its dam at its Gaston site. They will have a reser-
voir with a normal pool elevation of 200/ for the generation of
electricity and storage of water. In this proceeding the
power company is taking land of the landowners up to the
214’ elevation in fee simple. The commissioners therefore
are to allow the landowners the fair market value of the land
taken and damage, if any, to the residue of their lands for
such taking and operation of the power company upon the
land acquired in these proceedings.

Granted.
G. E. M, JR.
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page 86-ff} = INSTRUCTION NO. Al.

The Court instructs the commissioners that in this taking
the power company assumes no duty to operate or maintain
the land taken to benefit the landowners. It may, if it desires,
flood the property taken permanently or not as it chooses.
The landowners will be entitled to no future damage to their
other property remaining by the lawful use of the property
taken. Therefore, the commissioners must now assess the
damage to the landowners to compensate for all future dam-
age they may suffer by the taking.

Refused.
G. E. M., JR.

VEPCO,
v,
Young-Farrar-Williams.
page 86-gg | INSTRUCTION NO. VI

The Court instructs the Commissioners that in fixing the
damage, if any, to which the defendants are entitled they
should take into consideration the fact that Virginia Electrie
and Power Company is entitled to occupy the entire area in
accordance with the Petition filed.

Granted.
G. E. M., JR.

page 86-hh }  INSTRUCTION NO. VIII.

In ascertaining the damage, if any, resulting to the re-
maining property of the landowner by reason of the taking,
you should consider whether or not because of its surround-
ings or natural advantages or intrinsic character the prop-
erty was peculiarly adapted to some particular use, and you
should consider whether or not as a result of the loss of the
use of the land which is to be flooded will impair or destroy
the natural advantage or peculiar adaptability of the residue
of the property for such particular use, and you are to con-
sider the effect if any which the flooding of that part of the
land mentioned in the petition will have upon the fair market
value of the residue of said land.

Granted.
@. E. M., JR.
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page 86-ii } INSTRUCTION NO. V.

The Court instructs the Commissioners that in determining
the damage suffered by the landowners by reason of the flood-
ing of a part of their property you should take into con-
sideration every fact and circumstance present or in the
reasonably near future disclosed by the evidence and by your
view of the premises which affects the value of the remain-
ing property of the landowners. Remote and speculative ad-
vantages and disadvantages are not to be considered. The
measure of your award of damages, if any, to the land re-
maining after the flooding, is the difference in the market
value of remaining land before and after the flooding.

Granted.
G. E. M., JR.

page 87 }

FINAL ORDER.

This cause came on this day to be heard again upon the
Exceptions to the Report of the Condemnation Commission-
ers filed herein by Virginia Electric and Power Company on
the 18th day of May, 1962, to the Reports of Condemnation
Commissioners filed herein on the 5th and 8th days of May,
1962, respectively, as to the awards made by the said com-
missioners to Alice Young Farrar, owner of Parcel No. M-53,
in the total amount of Three Thousand Two Hundred Eighty
Dollars ($3,280.00); to Eula Young, owner of Parcel No.
M-54, in the total amount of Five Thousand Three Hundred
Twenty-two Dollars ($5,322.00); to John Thomas Williams,
owner of Parcel No. M-62, in the total amount of Six Thou-
sand Two Hundred Sixty Dollars ($6,260.00) ; and to W. R.
Baskerville, Jr.,, W. R. Baskerville and Sallie B. Basker-
ville, his wife, owners of Parcel No. M-96, in the total amount
of Eight Thousand Four Hundred Dollars ($8,400.00), re-
spectively, and was argued by counsel.

After having considered the transcript of the testimony
regarding values which was given at the hearing before said
commissioners on May 4, 5, 7 and 8, 1962 (which transeript
has been filed herein and is hereby made a part of the record

in this cause), the condemner, by counsel, moved in
page 88 } open Court, pursuant to one of the prayers con-
tained in said Exceptions, that the Court require
each of the condemnation commissioners to appear before the
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Court for the purpose of explaining their aforesaid Report
and to advise the Court as to how they made their awards.

UPON CONSIDERATION WHEREOF, the Court being
of the opinion that neither the Court nor the condemner
should examine the said condemnation commissioners for the
purpose of having said commissioners explain their aforesaid
Report and to advise the Court as to how they made their
awards, the Motion of the Condemner to examine the said
condemnation commissioners is overruled, to which ruling
counsel for Virginia Electric and Power Company excepted;
whereupon, the condemner, by counsel, asked leave of Court
to examine the said condemnation commissioners for the
purpose of perfecting the record in this cause for an appeal
to the Supreme Court of Appeals of Virginia, which leave
was denied, to which ruling counsel for Virginia Electric and
Power Company excepted; whereupon, the condemner, by
counsel, asked leave of Court to dictate a statement of what
counsel expected to prove if they or the Court had examined
such condemnation commissioners, which leave was granted
on August 24, 1962 (which transecript of the proceedings on
August 24, 1962, has been filed herein and is hereby made a
part of the record in this cause), the Court doth

ADJUDGE, ORDER and DECREE that the aforesaid Ex-
ceptions filed by Virginia Electric and Power Company be,
and they hereby are, overruled, to which ruling of the Court
counsel for Virginia Electric and Power Company excepted.

IT IS FURTHER ADJUDGED, ORDERED and DE-
CREED that the aforesaid Reports of Condemnation Com-
missioners filed herein on the 5th and 8th days of
page 89 } May, 1962, be, and the same hereby are, confirmed
as to the awards made therein to the said Alice
Young Farrar, owner of Parcel No. M-53; to the said Eula
Young, owner of Parcel No. M-54; to the said John Thomas
Williams, owner of Parcel No. M-62; and to the said W. R.
Baskerville, Jr., W. R. Baskerville and Sallie B. Baskerville,
his wife, owners of Parcel No. M-96, respectively, to which
ruling of the Court counsel for Virginia Electric and Power
Company excepted.

AND it further appearing to the Court that Virginia
Electric and Power Company, the condemner herein, on the
22nd day of May, 1962, and the 2nd day of August, 1962, re-
spectively, paid into the Court in this cause for Alice Young
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Farrar the aggregate sum of Three Thousand Two Hundred
Eighty Dollars ($3,280.00); for Eula Young the aggregate
sum of Five Thousand Three Hundred Twenty-two Dollars
($5,322.00) ; for John Thomas Williams the aggregate sum of
Six Thousand Two Hundred Sixty Dollars ($6,260.00); and
for W. R. Baskerville, Jr.,, W. R. Baskerville and Sallie B.
Baskerville, his wife, the aggregate sum of Eight Thousand
Four Hundred Dollars ($8,400.00), respectively, as the sums
of money awarded against it by the said commissioners, as
shown in the aforesaid Reports, the Court doth declare that
the fee simple titles and the privileges, appurtenances and
rights condemned in and to the properties described in this
proceeding as Parcels Nos. M-53, M-54, M-62 and M-96, re-
spectively, are vested in Virginia Electric and Power Com-
pany, as provided by law, and the Clerk of this Court is
directed, in accordance with Section 17-28 of the Code of Vir-
ginia, 1950, to record this Fiinal Order in the current Chancery
Order Book of this Court; and

IT IS FURTHER ORDERED that the Clerk of
page 90 } this Court record the said Report of the said com-
missioners, together with a copy of this Final
Order, in the name of Virginia Electric and Power Company,
as Grantee, and in the names of Alice Young Farrar, Eula
Young, John Thomas Williams, W. R. Baskerville, Jr., W. R.
Baskerville and Sallie B. Baskerville, his wife, respectively,
as Grantors, as shown in the aforesaid Reports, together with
the plats of survey of the aforesaid properties in and to
which the fee simple titles were condemned, which plats of
the survey were filed in this proceeding.

IT IS FURTHER ORDERED that this cause be referred
to E. A. Crowder, who hereby is appointed commissioner for
the purpose and who is hereby directed to inquire into and
report to this Court the persons to whom the said awards of
said commissioners shall be paid and the amount to be paid
to each, and the said commissioner shall further report any
other matter deemed pertinent by any of the parties to this
cause.

AND Alice Young Farrar, Eula Young, John Thomas Wil-
liams, W. R. Baskerville, Jr., W. R. Baskerville and Sallie B.
Baskerville, his wife, respectively, by counsel, having moved
the Court to require Virginia Electric and Power Company,
the condemner herein, to pay interest on the aforesaid awards
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of Three Thousand Two Hundred Eighty Dollars ($3,280.00) ;
Five Thousand Three Hundred Twenty-two Dollars ($5,-
322.00) ; Six Thousand Two Hundred Sixty Dollars ($6,-
260.00); and Eight Thousand Four Hundred Dollars ($8,-
400.00), respectively, from August 6, 1962 and August 9, 1962,
respectively, three months after the filing of the aforesaid
Reports of Condemnation Commissioners until the said
awards are paid by the Clerk of this Court to Alice Young
Farrar, Eula Young, John Thomas Williams, W. R. Basker-

ville Jr., W. R. Baskerville and Sallie B. Basker-
page 91 } ville, his wife, respectively, the Court doth

FURTHER ORDER that Virginia Electric and Power
Company, the condemner herein, pay to Alice Young Farrar,
Bula Young, John Thomas Williams, W. R. Baskerville, Jr.,
'W. R. Baskerville and Sallie B. Baskerville, his wife, respect-
ively, the defendant owners herein, interest at the rate of Six
Percentum (6% ) per annum on the aforesaid awards of Three
Thousand Two Hundred Eighty Dollars ($3,280.00); Five
Thousand Three Hundred Twenty-two Dollars ($5,322.00);
Six Thousand Two Hundred Sixty Dollars ($6,260.00); and
Eight Thousand Four Hundred Dollars ($8,400.00), respect-
ively, from August 6, 1962, and August 9, 1962, respectively,
until the said awards are paid to the defendant owners by the
Clerk of this Court as hereinabove directed.

The Final Order in this cause is suspended, on motion of
counsel for Virginia Electric and Power Company, in order
that an appeal may be presented to the Supreme Court of
Appeals of Virginia, if it be so advised, and provided notice
of appeal and assignment of errors are given within sixty
(60) days from the date of the entry of this Final Order, and
provided that the condemner execute a bond in the penalty of
Five Hundred Dollars ($500.00) conditioned as the law di-
rects within sixty (60) days from the date of the entry of this
Final Order, and that the appeal is perfected in the manner
required by law.

AND the Virginia Electric and Power Company, by coun-
sel, having moved the Court to permit the Clerk to deposit in
an account in a banking institution within the jurisdiction of
this Court the funds deposited by the condemner to the credit
of the Court in this cause, the Court doth direct N. G. Hutche-
son, Clerk of the Court, to deposit the funds to the credit of

the Court in this cause in the Trust Department
page 92 } of the South Boston Bank and Trust Company, a
banking institution within the jurisdiction of the
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Court, but the limitations and restrictions now imposed there-
on shall remain in effeet.

Dated 10/15/62.
Enter this:

G. E. MITCHELL, JR., Judge.
I ask for this:

JOHN Y. HUTCHESON
Counsel for Owners of Parcels
Nos. M-53, M-54, M-62
and M-96.

Seen and objected to:

FRANK M. SLAYTON

JAMES S. EASLEY

E. MILTON FARLEY, III
Counsel for Virginia Eleectric
and Power Company.

* * * L ]

page 95 }

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
BY VIRGINIA ELECTRIC AND POWER
COMPANY.

(Alice Young Farrar, Eula Young, John Thomas Williams,
and W. R. Baskerville, Jr., et al. Cases)

Virginia Electric and Power Company, by counsel, hereby
gives notice of its intention to appeal from that certain Final
Order entered in this cause on the 15th day of October, 1962,
wherein the awards of compensation and damages to the de-
fendants, Alice Young Farrar, owner of Parcel No. M-53, in
the total amount of Three Thousand Two Hundred Eighty
Dollars ($3,280.00); to Eula Young, owner of Parcel No.
M-54A&B, in the total amount of Five Thousand Three Hun-
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dred Twenty-Two Dollars ($5,322.00) ; to John Thomas Wil-
liams, owner of Parcel No. M-62, in the total amount of Six
Thousand Two Hundred Sixty Dollars ($6,260.00); and to
W. R. Baskerville, Jr.,, W. R. Baskerville and Sallie B.
Baskerville, his Wlfe owners of Parcel No. M-96, in the total
amount of Eight Thousand Four Hundred Dollars ($8,400.00),
were confirmed by the Circuit Court of Mecklenburg County.

Virginia Electric and Power Company assigns as error the
following:

I. The Circuit Court erred in overruling the motions by
Virginia Electric and Power Company, made pur-
page 96 } suant to one of the prayers contained in the Ex-
ceptions filed herein on May 18, 1962, to the Re-
ports of Condemnation Commissioners filed herein on May
5 and 8, 1962, respectively, that the Court require each of the
condemnation commissioners (who had been summoned for
the purpose by the condemner and were present) to appear
before the Court for the purpose of explaining the Reports
of the said commissioners and to advise the Court as to how
they arrived at the aforesaid awards.

IT, The Circuit Court erred in overruling the motion by
Virginia Electric and Power Company for leave of Court to
make an offer of proof showing that if J. L. Reid, one of the
commissioners who served herein, was allowed to testify as
to how the commission arrived at the awards for Parcels Nos.
"M-53, M-54A&B, M-62 and M-96, respectively, he would state
that the condemnation commissioners arrived at their afore-
said awards of compensation and damages by adding their
separate figures, dividing that sum by the number of com-
missioners and reporting the result as their awards, con-
trary to the Court’s instructions.

ITI. The Circuit Court erred in overruling the motion by
Virginia Electric and Power Company, made pursuant to one
of the prayers contained in the Exceptions filed herein on May
18, 1962, that the Court view the properties involved prior
to the hearing upon the aforesaid Exceptions.

TIV. The Cireuit Court erred in overruling the Exceptions
filed herein by Virginia Electric and Power Company on May
18, 1962 to the Reports of Condemnation Commissioners filed
herein on May 5 and 8, 1962, respectively, and confirming
said Reports as to the aforesaid awards made by the said
commissioners to the aforesaid defendant landowners upon
the grounds:
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(a) That the awards of compensation and damages are

grossly excessive, are speculative, are based upon

page 97 } conjecture, and so far exceed the present fair

market value of the lands as to indicate bias or
prejudice;

(b) That the aforesaid awards of compensation and dam-
ages are based upon erroneous principles;

(e) That items of improper evidence were introduced be-
fore the aforesaid condemnation commissioners over the ob-
jection of the condemner; and

(d) That said condemnation commissioners arrived at the
said awards of compensation and damages in an improper
manner.

V. The Circuit Court erred in failing to appoint new con-
demnation commissions since the aforesaid awards of com-
pensation and damages were based upon erroneous principles
and should have been set aside.

VI. The Circuit Court erred in refusing Instruction No.
9A which was requested by the condemner and was refused
because it was a correct statement of the law; the condemner
was entitled to such an instruction under the evidence; and
the Court’s refusal to grant this instruction improperly in-
creased the measure of the damages to the residue beyond that
imposed by law.

VII. The Circuit Court erred in failing to sustain the ob-
jections to, and motions to strike by the condemner, certain
items of improper evidence which were introduced before the
said condemnation commissioners as to the taking and dam-
aging of the lands of the defendants beyond the boundaries
described in the Petition for Condemnation because of flood-
ing arising out of the construction, operation and main-
tenance of the condemner’s project.

VIII. The Circuit Court erred in confirming the Reports
of Condemnation Commissioners filed herein on May 5 and
8, 1962, respectively, as to the awards made by the said com-
missioners to Alice Young Farrar, owner of Parcel No. M-53,

in the total amount of Three Thousand Two Hun-
page 98 } dred Eighty Dollars ($3,280.00); to Eula Young,

owner of Parcel No. M-54A&B, in the total amount
of Five Thousand Three Hundred Twenty-Two Dollars ($5,-
322.00) ; to John Thomas Williams, owner of Parcel No. M-62,
in the total amount of Six Thousand Two Hundred Sixty Dol-
lars ($6,260.00) ; and to W. R. Baskerville, Jr., W. R. Basker-
ville and Sallie B. Baskerville, his wife, in the total amount



34 Supreme Court of Appeals of Virginia

of Eight Thousand Four Hundred Dollars ($8,400.00), re-
spectively.

Respectfully,

VIRGINIA ELECTRIC AND
POWER COMPANY
By E. MILTON FARLEY, III
Counsel.

E. MILTON FARLEY, III
EVANS B. BRASFIELD
HUNTON, WILLIAMS, GAY,
POWELL & GIBSON
1003 Electric Building
Richmond, Virginia.

JAMES S. EASLEY

FRANK M. SLAYTON

EASLEY, VAUGHAN & SLAYTON
South Boston, Virginia
Counsel for Virginia Electrie
and Power Company.

CERTIFICATE OF SERVICE.

I certify that on the 12th day of December, 1962, I mailed a
copy of the foregoing Notice of Appeals and Assignments of
Error to John Y. Hutcheson, Esq., Attorney at Law, Boydton,
Virginia, counsel of record for the owmers of Parcels Nos.
M-53, M-54A&B, M-62 and M-96.

E. MILTON FARLEY, ITI
Filed 12 Dec. 1962.
N. ¢. HUTCHESON, Clerk.

A stenographic report of all evidence adduced in the trial
of the above case in the Circuit Court of Mecklenburg County,
at Boydton, Virginia, on May 4 and May 5, 1962, before
Honorable G. E. Mitchell, Circuit Court Judge.

Appearances: Evans B. Brasfield, counsel .for petitioner.
Frank M. Slavton, counsel for petitioner.

John Y. Hutcheson, counsel for defendants.
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Irby Twrnbull, Jr.
» * ® . * L ]
Tr.
Vol. I
page 2 |
* * [ » e

IRBY TURNBULL, JR.
a witness for the Petitioner, testifies as follows:

DIRECT EXAMINATION.

By Mr. Slayton:
Will you state your name, sir?
. Irby Turnbull, Jr.
‘Where do you live, Mr. Turnbull?
. Clarksville, Virginia.
What is your occupation?
. Real Estate Broker.
How long have you been a real estate broker?
. Seven years.
. Now, Mr. Turnbull, have you been employed by the Vir-
gm1a Electric and Power Company to make certain appraisals
of the property owned by Eula Young, Alice Young Farrar
and John Thomas Williams?
A. Yes, I have.
Vol. I Q. Have you been on this property?
page 3} A. T have.
Q. When did you go view this property?

A. May 2nd.

Q. Now were you furnished a plat in making your ap-
praisal?

A. Yes, I was.

Q. Turning.to the property of Eula Young, do you have a
plat ¢‘M 54 a and b’’?%

A. Yes, T do.

Q. How much or how many acres are involved in parcel B
of the taking?

A. 3.1 acres—three and one-tenth,

Q. And how many in parcel A?

A. Four hundredths of an acre.

Q. Turning then to the auestion of eompensatmn, have
you placed a value on the 3.14 acres being acquired by Vir-
ginia Electric and Power Company?

OPOPOPOPO
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A. Yes, I have.

Q. What is the value of tha.t property in your judgment?

A. Well, actually I placed a value of $50.00 an acre on it,
and in order that you have something to work with—in order
to make it or give it a consideration as a sale.

Q. $50.00 an acre—What is the total consideration?

A. 3.14 acres at $50.00 an acre—$157 00. That
Tr. land was all covered by water and in the bottom of
Vol. I  the creek. Really I couldn’t see any value to it be-
page 4 } cause it couldn’t be used.

Q. Coming down to the next question of dam-
a;:ges to the residue, what value, if any, did you assign that
item?

A. No damage to the residue.

Q. This plat which we have been referring to is Exhibit No.
2, I believe?

A. That’s right, yes.

Q. Turning next to the property of Alice Young Farrar
which is M 53 and Petitioner’s Exhibit No. 1, did you view
that property?

A. Yes, I did.

Q. How many acres are involved in that acquisition?

A. That’s Alice Young Farrar?

Q. Yes, sir.

A. 6.3 acres of creek bottom
b C;I), ‘What value did you place on the 6.3 acres, Mr. Turn-

ull ?

A. There, again I put $50.00 an acre on it.

Q. What is the total compensation?

A. $315.00.

Q. Now what did you allow, if anything, to the damage to
the residue?

A. None there either.

Tr. Q. All right, sir, Mr. Turnbull, the third parcel

Vol. I under consideration here is parcel M 62, property

page 5} owned by Mr. John Thomas Williams, have you
viewed that property?

A. Yes, I have.

Q. How many acres are in the taking?

A. Three and six-tenths acres of creek bottom.

Q. What did you allow for compensation for this acquisi-
tion?
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A. There, again $50.00 an acre or $180.00.

Q. What, if anything, did you allow for damage to the
residue?

A. None whatsoever.

Q. Why was that?

A. Because, again, it’s strictly creek bottom in the taking.

Mr. Slayton: Your witness.
Mr. Hutcheson: No questions.
Mr. Slayton: We rest.

J. R. ORGAIN, JR,,
a witness for the defendant, being duly sworn, testifies as
follows:

DIRECT EXAMINATION.

By Mr. Hutcheson:
Q. Mr. Orgain, I believe you were employed by the land-
owners to go on these three tracts of land, were you not?
A. Yes, sir.
Tr. Q. Well, take the Eula Young land, have you been
Vol. I over that tract?
page 6 } A, Yes, sir.
' Q. It’s in evidence that they are taking 3.14 acres.
Roughly, what does the land consist of?

A. It’s part of the creek bottom.

Q. I am talking about the whole farm. Roughly view what
the farm is to the Commissioners?

A. Tt’s approximately 214 acres—let’s see, which one did
you say?

Q. Young land,

A. Tt’s approximately 214 acres, 32 acres on the high land,
approximately 30 acres on the creek, remainder is in growing
pine and miscellaneous hard wood »f approximately 155 acres.
The farm is a tobacco and cattle farm. The low land fields
are not in the highest land use, the corn allotment having been
put in this Federal Grain Program. The fields adjacent to
the creek give indication that they have been kept in corn
and some pasture land down in the low land.

Q. Do you know the type of soil in it?

A. It’s approximately 80 acres of congaree soil that is,
part of it’s fairly well drained and part of it’s poorly drained.
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Q. What is your evaulation on the land as it is now, the
whole farm?
Tr. A. Well, taking the whole farm, the land and the
Vol. I  buildings—$65,550.00.
page 7}t Q. Assuming that they take in the creek bed 3.14
acres, which comes to the 214 contour line, what,
in your opinion, is the rest of the land worth?

A. I would say the remaining value, after that water comes
to that point, would be $32,450.00, the loss at $33,100.00.

Q. $33,100.00—let’s go down to the Alice Y. Farrar. The
t?.king there is 6.3 acres. Roughly, what does ‘‘A’’ consist
of?

A. Approximately 214 acres total. Around 7 acres that is
in open field, approximately another 7 acres partially grown
up and approximately 20 acres of that in creek bottom is con-
garee soil. There is approximately 7 acres of bright tobacco
land, approximately 180 acres of pine and miscellaneous tim-
ber. And my value there is $28,100.00 and by reason of put-
ting this water in the creek bottoms and the creek bed would
be a loss of $8,500.00.

Q. Now go to number 3 tract, Williams tract?

A. It’s approximately 403 acres; around 250 open, some
90 acres in growing pine and hardwood and some 60 acres in
the creek low grounds. In the creek low grounds there is ap-
proximately 25 acres of congaree soil which is in pasture and
some 25 acres of the creek bottom that’s in cut-over hard-

wood timber. The value on the property as a whole,
Tr. land and buildings—$99,900.00. The remainder,
Val. I value after taking of the creek bottom—$68,900.00.
prage 8 } A loss of approximately $31,000.00.
Q. I notice you’ve got some jugs or something
up there, Mr. Orgain, can you tell us what they are?

A. Well, this half gallon of water on the left I took out of
Allen’s Creek yesterday at the gauging station on Route 58
and you can notice—I think it’s been sitting still since that
time here in the law library—and there is some sedimentation
in the bottom of it. The other is Boydton water that I put
in a hand full of the soil deposit that was deposited on the
bank of Allen’s Creek just immediately adjacent to that gaug-
ing station. Allen’s creek flows down across these lands ap-
proximately a mile down stream. I did that to satisfy myself
that there is considerable silt—

Mr. Slayton: Your Honor, we want to object to this line of
testimony. I don’t know what it is supposed to show.



Va. Electric and Power Co. v. Alice Young Farrar 39
J. R. Orgain, Jr.

The Court: The Commissioners saw the water down there.
‘Witness: This creek flows from one of the intensely farmed
sections of Mecklenburg County. The watershed is some
56,000, 58,000 acres which is in excess of 10 per cent of the
total land area of Mecklenburg County. The water
Tr.. of Allen’s Creek flows over these lands. On an
Vol. I average rainfall of one inch, approximately a billion
page 9 } 4 hundred million gallons of water would fall on this
Allen’s watershed in a one inch rain and that’s
based on 25,000 gallons per second multiplied by the low
figure there of 56,000 acres calculated the watershed to be
comprised of approximately.

(Referring to map)—These shaded lines are the watershed.
That is approximately the watershed as near as I could draw
it from the information that has been made available.

Myr. Hutcheson: We ask that this be marked Exhibit for
the defense.

Mr. Brasfield: Your Honor, we don’t believe the accuracy
of the watershed map has been adequately shown to make this
map admissable. We object to the introduction.

The Court: How did you get proof of this?

Witness: I drew this by following the soil map on the
county and going in between the creeks where they begin on
each of these watersheds and T have drawn in there the ap-
proximate outline midway between the creeks, where one
creek comes into this ereek and goes into another creek.

Mr. Brasfield: Your Honor, I believe unless he can lay his
foundation in determining—

The Court: You better lay your foundation.

Tr. By Mr. Hutcheson:
Vol. I Q. Mr. Orgain, have you ever made watershed
page 10 } maps? Have you studied watersheds?

A. Well, in designing irrigation equipment and
engineering the equipment for farm lands and particularly
tobacco, I have made a study of the watersheds that have
been involved from a standpoint of stream flow in order to
ascertain the size of pumps, motors and the amount of water
that could be anticipated that could be used for irrigation
purposes and then the next step would be fo follow up and
design the equipment, such that wouldn’t give excessive run-
off and at the same time it applies approximately one inch of
water in three hours to fields—type that would be in this
Allen’s Creek watershed.
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Q. I understand you took that off the soil map in the
County Agent’s Office?

A. T took it off the main soil map of the county which was
compiled some 10 years ago and followed the contours, the
outline and colors on that which indicated the water flow
direction. .

Q. There’s nothing to it, just you draw it, practically all
it is to do?

A. That’s right.

By Mr. Brasfield:

Q. Could you calculate the area? You took it from that
map over there?

A. T calculated that with the investigation that I made with
the Soil Conservation Office.

Tr.

Vol. I

page 11} Mr. Brasfield: Your Honor, am I to understand
this is the watershed map that he copied this from,

or he took the soil map following the contours to figure out in

his own mind what the watershed was. If it’s the latter, I

submit his experience in designing irrigation equipment

doesn’t quality him to—

Mr. Hutcheson: What it is, he just went to the Soil Con-
servation Office and he took the county road map and just fol-
lowed those areas around—

Mr. Brasfield: There’s nothing accurate about the thing,
is it?

Mr. Hutcheson: It’s accurate as the maker.

Witness: I have approximately—I used the minimum fig-
ues in my calculation.

Mr. Hutcheson: It’s not the question of accuracy. He just
drew it off.

Mr. Brasfield: What good is it if it’s not accurate. The
question is accuracy.

Mr. Hutcheson: On the county soil map all the watershed
%ls shown. You only you got to do is impose it on this map

ere.

Mr. Brasfield: Who drew the county map?

Mr. Hutcheson: I reckon Washington folks. I

Tr. imagine it was drawn in Washington.
Vol. I Mr. Brasfield: Your Honor, we object not only
page 12 } to the introduction of it, but the evidence based on
and determined from this map of the watershed
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area; and request that the Court strike his statement as to the
watershed if it was based on that map.

The Court: It looks like to me it’s only a question of gaug-
ing the point from one map on the other map.

Mr. Brasfield: But he didn’t draw the original.

The Court: He didn’t draw the original, that’s true—

Mr. Hutcheson: We could get the surveyor to do it now,
but it’s prohibited.

Mr. Brasfield: But we except to the Court’s ruling.

The Court: I think it’s all right to let it go on to the com-
n}blssmners They understand fully what they are talking
about

Witness: I have before me a record of the gauging station
that has been installed on- Route 58—

Mr. Brasfield: Excuse me. Your Honor, Mr. Orgain or
someone has made some notes on this map. We don’t believe
that should be included. They are in ink and I just don’t be-
lieve this is proper as an exhibit.

The Court: Can you erase it so it can’t be seen?
Tr. Mr. Brasfield: There’s something drawn on the
Vol. I  inside of this map—
page 13} Witness: May I see it?

Mr. Brasfield: I don’t know what this is and I
don’t know what this is supposed to represent. If you have
another map which the Court could admit—but here’s some-
thing drawn down here at the bottom—here’s something—
notes on here with regard to testlmony, I suppose.

Witness: What about what’s on the front of it? Might I
testify to that, sir?

Mr. Hutcheson: Wait just a minute. I think we can clear
that up. Will you adjourn just a second. T think we can clear
that up by another witness.

Your Honor, we will substitute thls map for that map and
we’ll identify this map by a land surveyor.

Mr. Brasfield: Your Honor, when the surveyor properly
builds a foundation for the accuracy of this map we will re-
serve our objection until that time.

I assume it’s not going to be presented at this time.

The Court: He wants Mr. Orgain to testify from it. This
is the same map. You are going to connect it up.

Mr. Brasfield: We except and object to any evidence based
on this map.
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By Mr. Hutcheson:
Q. Mr. Orgain, this is all the same as your map?
Tr. A. Yes, sir, this is Allen’s Creek watershed that
Vol. I  comprises some 56 to 58 thousand acres of water-
page 14 } shed that flows down Allen’s Creek adjacent to and
across the properties.

Q. Did you get any reading of the water flow in that water-
shed from any place?

A. Yes, sir, I have a reading of thg water flow at Route 58
gauging station on January 6th to. January 9th, 1962—re-
ported a rate of two billion gallons per day flowing at that
peak flow which is the highest peak staying that has been
reached gauging since it was installed in September, 1961.
Now at that particular point the gauging station gauges an
area 53 3/10 square miles and it’s approximately one mile
below—

Mr. Brasfield: Your Honor, we object to Mr. Orgain’s
making a statement. I think Mr. Hutcheson ought to ask
direct questions.

By Mr. Hutcheson:

Q. Mr. Orgain, did you make investigation as to who had
owned the Young land, Farrar land for the last 25 or 30
years?

A. Tdid.

Q. Who has owned it?

A. Owned it?

Q. Who has operated it?

A. I discussed it with W. W. Crutchfield who is the most
recent tenant that has been on the Young land and I talked
with Silas Baskerville who has—

Tr.
Vol. I Mr. Slayton: Your Honor, it sounds very much
page 15 } like heresay.
Mr. Hutcheson: We are going to show the own-

ership of the land. I withdraw the question.

‘Mr. Slayton: It’s cited in the petition.

‘Mr. Hutcheson: I just wanted to show the later—Withdraw
the question. Witness with you.
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CROSS EXAMINATION.

By Mr. Brasfield:

Q. Would you locate the Young property on this?

A. The Young property begins just below the bridge. It
lays on Allen’s Creek and runs down just below the horse
shoe bend and thence back to—almost to 678. This is another
landowner who owned the small tract of land immediately in
front of Mrs. Eula Young’s house next to her driveway, but
some of the land does touch Route 678. To the south of that
would be the lands of Mrs. Farrar and to the east of that,
across the creek, the lands of John Thomas Williams.

Q. When you have pointed with your pin, you have desig-
nated the property—those colored in brown on this map?

A. That’s correct.

Q. Now you will admit that the entire watershed which you
outlined in pink, or someone outlined, does drain passed the

Young property?
Tr. A. T would say approximately 85 per cent does.
Vol. I Q. But the figure you gave us of square miles—
page 16 } the acreage of the watershed was based on the
whole watershed of Allen’s Creek?

A. In calculating I used the low figure.

Q. That low figure did include the watershed downstream
from the properties in question?

A. Tt would be a very minor amount.

Q. You wouldn’t want the Commission to be confused as to
whether it was the whole amount or part?

A. I used general figures in the whole testimony so it
wouldn’t mislead.

Q. Now figuring generally, you figured that 1 billion 400
million gallons would flow down from the watershed in an
one inch rainfall?

A. That’s the approximate figure. There are several fact-
ors—Actually 27,500 gallons of water is required to cover one
acre one inch depth, and I have used the figure 25,000 to be
on the conservative side.

Q. Now continuing to speak generally and conservatively if
you wish, how long a period would it take for the watershed to
be drained of that amount?

A. Depending on the intensity of the rainfall. One inch
would be, T would say, an average storm that we might get
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in this watershed. If you get three or four days of rain you
would get four times of that. :

Tr. Q. That’s not my question. Suppose we had an

Vol. I  average month, possibly one inch, would all of the

page 17 } water rush passed these properties at once or would
it extend over a period of time?

. llli It depends on the concentrated area on which it would

all.

Q. So you wouldn’t know how long it would take to go
passed. So you can’t say whether or not an average storm
in this county would produce that flow there or not?

A. I would say that rain fall with that low would give about
three feet of water out of the banks in that general vicinity
down there.

Q. Out of what banks?

A. Out of the banks of Allen’s Creek which would flood
these lands.

Q. What do you base that opinion on?

A. Having looked at the scouring condition that the banks
are in, without appreciably any vegetation, and having just
witnessed a very mild rainfall in the past few days. When I
took the sample yesterday Allen’s Creek was up about three
feet over what it was on Monday when I went down and
examined it.

Q. How many inches fell in this rainfall$

A. I don’t know the accuracy of the location of it, although,
I know rainfall fell in Allen’s Creek to raise it approximately

three feet and the South Hill, North View area—I
Tr. talked with people in this area, the rain wasn’t
Vol. I  there, but it was on the 56,000 acreage watershed.
page 18 } Q. You are basing your opinion that an average

storm would bring the waters three feet over the
creek, a storm the intensity of which you don’t know, the
amount of rainfall which fell you don’t know, the fact it raised
the level about three feet in the creek?

A. This past storm, yes, but it wasn’t a widespread storm.

Q. You based it on similar storms you observed at this
creek. When did you begin observing this creek?

A. T have been looking at this creek since October 28th
when I first started working on some of these cases, knowing
that this creek drained into the low land; that this creek would
be completely flooded with this new reservoir. When I have
been up in this area I have made it a point to note that.
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Q. And how much water flows in this creek passed these
properties from a one inch rainfall?

A. Approximately 1 billion 400 million gallons.

Q. You just figure from what was gauged at the watershed
down stream?

A. T would say a billion gallons if you would like to dis-
count apporzimately 10 per cent of the watershed.

Q. Now you have testified that the Young property—I was

a little behind you on these figures, so perhaps I
Tr. have them wrong. Please correct me if I do that.
Vol. I  The just compensation to the Eula Young for loss
page 19 } of 3.14 acres is $33,100.00¢
A. That’s right.

Q. What value did you attach—what fair market value did
you attach to the 3.14 acres taken—the 3.14 acres with water
ponded up against the banks in Allen’s Creek—the 3.14 acres
approximately that you referred to with the water in Allen’s
Cﬁ'eelé adjacent thereto? You assumed that the water will go
ahead?

o A. When this reservoir backs the water up in Allen’s
reek—

Q. T am asking only the fair market value of the land taken.
I am not into the question of damages to the residue. You
had two questions—

A. Well, T have my damage based on the types of soil
that are there. I have 32 acres of cleared land at $300.00
per acre—

Q. Please answer my question. The question has to do with
only the 3.14 acres of creek bottom land being acquired. How
much it is worth to a willing buyer purchasing from a willing
seller?

A. Well, the soil type it would be approximately $300.00
per acre. .

Q. Now what would you do with that land if you were a

willing buyer and had paid $300.00 an acre for it?
Tr. A. T would put it into corn or corn sileage or into
Vol. I pasture.
page 20} Q. Have you been on this property? Have you
seen the markers which show the limit of the Com-
pany’s acquisition?

A. I have seen a lot of markers down in the bottom. Some

of them have been moved since I have been on it.
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Q. Are you familiar with the limit of the Company’s ac-
quisition?

A. T understand the limits at the present time are actually
in the creek bottom.

Q. And you are going to grow sileage and what else on the
creek bottom?

A. But there are the acres—

Q. We are talking about the 3.14. We are certainly not
condemning any acres outside the creek bottom.

A. But in reviewing the exhibit that has been placed with
me—

Q. What exhibit is that?

A. This one here; it’s M 53.

Q. That’s identified as Exhibit No. 1; that’s the Farrar
property.

A. That’s right, it’s adjacent—

Q. Mr. Orgain, let me ask you one time to limit your answer

.to this question, not to the adjacent land, but the land which
the Company is seeking. As an appraiser you must know
the one element of compensation which has to be determined

is the fair market value of the property taken,
Tr. then you go to the adjacent property. But first I
Vol. I  want to get how you value this property and what
page 21 ! you are going to use it for. If you are going to
farm the creek bottom—

A. No, you had me off on something else, The fact that I
would lose the creek bottom would be the ability to use the
irrigation water that’s there which I have set at $5,000.00—

Q. Wait—this $300.00 an acre that you are talking about.
How did you reach $300.00 an acre?

A. The adjacent land thereto—

Q. What is the value you place on the 3.14 acres the com-
pany is taking?

A. That would be the whole creek bottom adjoining her
land which I would value at $5,000.00.

Q. How much?

A. $5,000.00—The ability to use that water for irrigation
purposes—

Q. Well, are you aware that under the company’s petition
these landowners have the same right to irrigate that they
have now9 Are vou aware of that?

A. T don’t anticipate they will be able to get to the creek.

Q. Are you aware of that?

A. T have been so informed.

Q. Now tell me a little more about how you reached this
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value of $5,000.00 for land actually taken? That
Tr. works out $2,000.00 an acre—sixteen something—
Vol. 1 A. Without the use of it—
page 22} Q. Wait, we are not talking about the damage.
We are talking about the value, the fair market
value of the property taken?

A. Well, for this farm with 5.65 acres of tobacco allotment
approximately—

Q. Is it any tobacco growing on the creek bottom? Would
a person ever grow anything in a creek bottom?

A. But they irrigate their tobacco and he will not be able
to irrigate unless he builds a pond from here on out.

Q. Are you saying he is damaged by the taking? Then my
question you recall was to ignore damage for the time being.
We’ll get to that. What about the fair market value of land
being taken? You had first $300.00 an acre. You are going
to grow corn on it. Then you changed your figure to $5,-
000.00. And, now you are saying that because of the damage
to the residue—All I want to get from you is one answer:
Your total of or per acreage basis of 3.14 acres of land par-
tially under water, vertical creek bank which is—

A. T would list it at $5,000.00,

Q. Why?

A. Simply because it’s worth that to the owner for the
source of water.

hQ. ‘Would you buy it for that? Would a willing buyer pay
that?

A. T would say so to take the whole farm as a
Tr. whole.

Vol. I Q. We are just buying the creek. Virginia Elec-
page 23 } tric & Power Company is not taking the whole
farm.

A. My values are derived from a price based on before and
after the taking.

Q. So you didn’t assign any fair market value to the 3.14
acres being taken?

A. T assigned to the land being taken, just the 3.14 acres—I
assigned the creek enhanced the value of this property in its
present creck stage in the sum of $5,000.00 in my total ap-
praisal.

Q. Have vou ever testified in a condemnation suit before?

A. Yes.

Q. Are you familiar with the principals governing evalua-
tions in these cases?
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A. To work out an appraisal before and after the taking
and any damage thereto the residue.
Q. You say the value before and after the taking, and then
you add to that the damages?
.A.t Well, T usually appraise these things from several view-
points.
Q. Isn’t that charging us twice for damages?
A. Tf you followed my testimony there—
Q. T have followed it very well. ,
A. You haven’t permitted me to go into the
Tr. breakdown of how I brought the $32,000.00 loss.
Vol. I Q. We are taking 3.14 acres—
page 24} A. Well, that 3.14 acres is flooded. The drain-
age on the adjoining land will make the adjoining
land no longer suitable for farming—

Mr. Brasfield: Your Honor, can you order him to answer
my question. If he has put no value on it—

The Court: I think he comprised it all as damages, rather
than the value of the land, I suppose.

By Mr. Brasfield:

Q. Mr. Orgain, in your arriving at your figure in the Eula
Young case, it was $33,100.00; in the Farrar case—$8,500.00;
in the Williams case—$31,000.00. One is 3.14 acres, one is
6.3 acres and 3.6, I believe. Did you assume that the prop-
erty on this land was going to be flooded other than what is
being acquired in this proceeding?

A. T assumed it’s going to be a worse situation than flooded.
It’s not flooded in the sense—the creek land is going to be
flooded—The creek bottom is going to flood and drain on these
adjacent properties everytime that you get a one inch rain-
fall or more— 4

Q. Suppose we had a half inch rainfall, would it be flooded
then? Is it flooded now?

A. Tt’s possible it’s flooded now.

Q. What magnitude of rainfall floods the property now?

Does it take a one inch rainfall?
Tr. A. T would say approximately half an inch con-
Vol. T centrated within three miles of Route 58 when Bugs
page 25 } Island Dam is turned loose its maximum flow so

that half inch rainfall would flood the extent of the
one inch rainfall aforesaid. I think he’s going to get a good
deal. It depends on where the rainfall is located. I located
it on that basis.
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Q. Well, would you have allowed the same amount of dam-
ages if there were to be a greater flood there?

A. It is now and has been for the last some years since
Bugs Island was built.

Q. How much damage would you have allowed if you had
been convinced that there wouldn’t be any greater flooding
on these property owner’s land after the building of Gaston
project than there is today and over the last period of years?

A. T don’t know that I follow your question. If there is
not—

Q. Well, let me see if I can explain it to you. You have al-
lowed $33, 000 $8,000 and $31, 000 rounded off for flooding, is
that correct?

A. That’s damage to this farm from my viewpoint by
reason of you taking the creek bottoms. If you are going to
put water in that creek you are going to make this farmland
where it can’t be farmed.

. Q. Suppose we don’t put water into the creek bottom?

A. Well, I gave that figure—
Tr. Q. So we can acquire but as long as we acquire it
Vol. I this is the compensation due to these people, is that
page 26 } what you are saying?

A. T am saying that is due compensation.

Q. That’s the equivalent of putting water on it. Suppose
we don’t put water in the ereek bottom?

A. That’s hypothetical.

Q. If we didn’t put water in the creek bottom. Let’s as-
sume that we contract to acquire and don’t build the dam.
But we buy the property—we acquire it today or tomorrow
and then we don’t build the dam, so nothing is changed. How
much are these people entitled to?
thA’ T still don’t follow your reasoning or your question

ere.

Q. The situation I am picturing to you is Virginia Electrie
& Power Company comes in and buys 3.14 acres of creek bot-
tom land and then doesn’t flood it. How much has Eula Young
been hurt?

A. You mean—

Q. I mean creek bed. Suppose Virginia Electric & Power
purchases or acquires through condemnation that 3.14 acres
of land shown on petitioner’s exhibit No. 2 in the creek bed
and then doesn’t raise the water level but the stream flows
as it does at this time, floods as it does today, everything like
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that, then how much are these people entitled to in this pro-
ceeding?
Tr. A. Well if that was the situation your drain
Vol. I ditches could be maintained. -
page 27} Q. What drain ditches?
A. Across your bottom.

Q. Now where are they located on this property?

A. Well let me look at this a minute. I made this—
Q. Don’t mark on it. Just point it out ot the Commission-
ers? T
A. Well this creek bottom flat extends around almost up
back of the stable and as you go down through the gate be-
behind the stable you turn left of the main drainage ditch
that has frequently been flooded. Walking through here I
could determine that the creek had left its bed and had actually
began to establish a new path, thence down here and there
are the existing drainage ditches are there now. Now they
are partially filled.

Q. Are they effective drainage ditches?

A. They would be if they were cleaned out.

Q. Suppose we don’t put any water in the ecreek, how much
is the property worth?

A. T have given that break-down. 32 acres of cleared land—

Q. Wait, we are taking 3.14 acres of land. How much is the
property worth and what is the damage to the residue; if we
don’t put any water on it; if you draw these situations where

the creek bed is a dry bed.
Tr. A. Tt’s not dry now.
Vol. I Q. Let’s leave it exactly as it is today. What I

page 28 } am trying to find out is how much you think a will-
ing buyer would pay for the 3.14 acres without the
consideration of damages?

A. Well unless he is adjacent to the property he wouldn’t
have any use for it. Now in the broad appraisal that I have
made on the property I attributed the creek being valued at
$5,000.00 to enhance the value of this property.

Q. You testified that the Young property it would be a loss
of $33,100.007

A. That’s right, sir.

Q. And that Farrar the loss would be $8,500.007

A. That’s right, sir.

Q. How many acres are going to be taken from Farrar?

A. Well, it’s pretty much a similar sitnation—

Q. No, the others concerned are not at all similar.
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A. It’s a similar situation in that theoretically they are
taking the creek bottom.

Q. How much acreage is being taken?

A. 6.3 is what is shown on M 53.

Q. And how many acres is being taken from Young?

A. Well, you described approximately 3 acres of creek bed
here in petitioner’s exhibit No. 2, I believe.

Q. Is that 2 or 1?2

A. That’s 2, Eula Young 3.1 acres, plus ‘‘A’’ .04 acres,

Parcel A, the small part.
Tr. Q. And you said the Farrar property was 6.3
Vol. I acres?
page 29} A. You asked me on Farrar—
Q. I asked you Farrar, 6.3—

A. 6.3, I believe, I read on petitioner’s exhibit No. 1 that
shows here—

Q. Do you challenge these figures as being incorrect?

A. I don’t challenge these figures as being incorrect. I
question whether that’s the extent that the water is going to
effect these lands.

Q. We are not concerned with that, are we?

A. Well we ought to be.

Q. What value did you put on 6.3 acres for the Alice Young
Farrar—Well let me ask it this way to save time. For 3.14
acres of property you allowed $33,000.00 in damage and for
6.3 acres you.allowed $8,500.00 in damage. How do you ex-
plain the discrepancy?

A. Well, I set up on Mrs. Farrar on that congaree soil
there a value of $200.00 per acre.

Q. Is that the soil being acquired for our company?

A. That will be effected.

Q. Is it acquired?

A. You say not.

Q. The Court says what we acquire in acecordance with the
Fetition. Well the Court will instruct the commissioners
ater,

The witness stands aside.

Tr.

Vol. I

page 30} Mr. Brasfield: Your Honor, we move to strike
Mr. Orgain’s evidence of damages. As a principal

of law, we are required to pay the fair market value for the
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property to be taken and the damages to the residue result-
ing from that take and from our operation.

From Mr. Orgain’s answers on cross examination it is evi-
dent that his appraisal was based on hypothetical, speculative
and perhaps uninformed opinion, that much more than the
property which is being taken will be flooded and we are not
acquiring any right to do that flooding there. In the event,
if it happens, which we say it can’t, but if it does happen, the
landowner is entitled to damages and trespass to the full ex-
tent that we cause such flooding; and therefore his damages
are based on erroneous principals.

Mr. Hutcheson: I dom’t think counsel should be arguing
the case in the presence of the commissioners.

The Court: I think the commissioners understand what the
weight of the evidence is. It would be the question of whether
any of the land is going to be flooded. There is nothing for
the testimony that it will be flooded to be based on, but the
commissioneds know how to value the evidence.

Mr. Brasfield: We except, Your Honor.

Tr.
Vol. I
page 31} STUART G. KEEDWELL,
a witness for the defense, testifies as follows:

DIRECT EXAMINATION.

By Mr. Hutcheson:

Q. You haven’t testified in one of these cases in Virginia?

A. Not in a VEPCO case.

Q. What is your name and occupation?

A. Stuart G. Keedwell, Consulting Forester, Land Sur-
veyor and Real Estate Broker.

Q. Did you make this map attempting to show the water-
shed of Allens Creek?

A. Yes, sir.

Q. Where did you get your information from?

A. From this map.

Q. From this map?

A. In other words, Allen’s Creek is shown on this County
Highway map and the tributaries of Allen’s Creek are shown
and the other creeks and branches are shown, beginning and
entire connection, and a line drawn between the branches and
watershed. ‘
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Q. And did you place them on the watershed? Did you
calculate the area?
Tr. A. T did.
Vol. 1 Q. What is the area?
page 32} A. The whole thing is approximately 68,000
acres,

Mr. Hutcheson: We ask you now to mark that Exhibit No.
1 for the defense.

Mr. Brasfield: We object. We don’t believe the accuracy
of this map has been proven by this witness any more than
by Mr. Orgain.

The Court: You didn’t make the measurement at all, did
you?

‘Witness: No, sir, but—

Mr. Brasfield: The trouble is the accuracy of the map to
begin with.

Mr. Hutcheson: What did you use to put the lines on
there?

Witness: I followed—

Mr. Brasfield: Do you know where the watershed is—you
yourself or do you—

Witness: It’s correct—that is accurate as far as the ac-
curacy of this map is. However, we do know—I do know that
the area they consider, that’s the Soil Conservation, in the
Allen’s Creek watershed is approximately 60,000 acres.

Mr. Brasfield: Do you know of your knowledge where the

watershed is or did you get it off the County
Tr. Agent’s map?
Vol. I Witness: No, I got it right from this map here
page 33 } which shows the branches and the tributaries, the
branches and the creeks.

By Mr. Hutcheson:

Q. How could you get the watershed on that map?

A. The direction in which the branches were running.

Q. You pick the branches from this map—

A. T could be 10 per cent off easily enough. Anything ap-
proximately around 60,000 is correct.

Q. If you delete 10 per cent, do you think that would be
correct?

A. From what I know of the acecuracy of it and from what
I know of the Soil Conservation, I would say yes.

Q. That map is put out by the State Highway, isn’t it?

A. Yes, sir.
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Q. Have you used that map to view and in making ap-
praisals—
A. Yes, sir, in highway condemnation cases.

Mr. Brasfield: Your Honor, we would request the Court to
make a ruling, otherwise, it wouldn’t be any point in our
objections because Mr. Hutcheson will have asked what he
wants and the Commissioners would have heard.

The Court: I think he’s familiar enough with that

area.
Tr. Mr. Slayton: You can’t use the highway map in
Vol. I  this case, it’s not proper.
page 34} The Court: I’ll let it go for what it’s worth.
The Commissioners know how to value it.
Mr. Slayton: We except to the ruling of the Court.

By Mr. Hutcheson:

Q. Mr. Kidwell, you have been on the Eula Young, Alice
Farrar and John Thomas Williams property, have you not?

A. Yes, sir.

Q. You appraise the whole property?

A, Yes, sir.

Q. Can you put any value on the land taken, creek bottom?

A. T believe the petition shows they are taking up to the
214 contour line which—

Mr. Slayton: Is he familiar with land values in Virginia?
Mr. Hutcheson: He’s a Land Surveyor and Broker.

By Mr. Hutcheson:
Q. Are you familiar with land in Virginia and values?
A. Yes, sir, I have appraised real estate in Virginia.
Q. How much in this section?
A. Well, T have been working in this section since 1948—
approximately 1948. We did appraisals on Kerr Dam con-
demnation suits.
Tr. Q. Could you give me an estimate of how many
Vol. I appraisals you have done in this seetion?
page 35} A. I think that I have done around a dozen. And
then I looked at several estates, made several
estate evaluations and—
Q. Do you also appraise for individuals?
A. Yes, sir,
Q. And you have been appraising land since 1948 in this
country. What is the general area you operate in?
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A. Generally in southeastern Virginia and northern North
Carolina.

Q. And you appraise land and do you do anything for priv-
ate individuals, appraise and value land and tell them how the
land should be worked? Do you make such things?

A. We manage estates for absent landowers, yes, sir.

Q. The farm management goes under your work?

A. Yes, sir.

Mr. Hutcheson: I think that qualifies him.

Q. Now take, for instance, Eula Young, the 3.14 acres, sup-
pose you put a value on that, the creek bed?

A. Mr. Hutcheson, when I was approached to make the
evaluation of that land, right at first I could only see little
damage there; but the more I went into it I realized that it’s
more than land that’s being taken. The fact that the land
is being taken to the 214 foot contour at the creek bed means
that the people taking the land will have the right to flood

to the 214 level. This gets into then, what deter-
Tr. mines the value of land around the creek. And
Vol. I it gets into if water comes up on land that is not-
page 36 } now flooded and stands sedimentation begins.
Q. Did you take any other elevations there back
—the low grounds—Take the Eula Young low grounds, did
vou take the elevation back there?

A. T believe the fact is that the creek banks are high—
along the hill side is lower.

Q. What about that? Did you take the elevation?

A. Yes, sir. =

Mr. Brasfield: Your Honor, we are going to object to this
line of questioning. Virginia Electric & Power Company is
required only to pay full and fair compensation for the land
being acquired. Now we don’t acquire any other rights from
these people, and if the residue is not damaged by taking in
this petition then there is no damage. If these people are
damaged later as a result of this taking, it’s the subject of
another cause of action. Now evidence is coming in here on an
assumption that’s not established. It’s not the subject of this
lawsuit and we feel we are going to be prejudiced if the Court
allows this line of testimony to be presented.

The Court: As you say, if this water does damage the
residue of the property it should be the subject of another
proceeding. If this water is carried to the 214 contour he
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be.lic(alves the dike pockets will fill up. That’s what he’s got in
mind.

Tr.
Vol. I
page 37 } By Mr. Hutcheson:
Q. Do you know from your last view taken what
the gross of the water in the creek is?
A. Yes, sir.
Q. What was it?
A. It was between 211 and 212.
Q. And have you not taken it before today?
A. Yes, sir.
Q. Now what did you find on the Eula Young low grounds?
What is the lowest elevation you found back from the creek?
A. Today the water elevation is about 212 feet at the Far-
rar-Young corner and during the recent freshet pressure of
the past few days enough water came in the creek to raise
the water in the creek to about the level of the creek banks,
and you can tell that because the mud is still damp around the
edges of the creek, just below the top of the bank. Last week
when I was up I noticed that the water at that time was below
a certain log, which you may have or may not have noticed. It
went across approximately at the corner. That water today
is about 6 inches over the center of the log and it was 2 feet
below the log the other day, which means that last week before
this freshet, the water was about 208 and after the rain it
raised it to approximately 218 which is just below the top of
the bank. So it raised it approximately 10 feet,
Tr. this freshet we had which you are familiar with in
Vol. I  the past two days. Now if the water level had been
page 38 } 214, which is the taking level, then you would have
had it at 224, which at this particular point would
put it, according to the elevation that I took, about 2 to 3
feet higher than the bank at this spot on the west creek bank
and several hundred feet away even and, therefore, it would
have been a considerable area flooded with this freshet we
had. If the water had been at the 214 rather than the 208
when the water coming out of Allen’s Creek watershed came
down into the creek the flow would have flooded the banks
and spread. That 10 feet of water that was in the creek these
past few days would have gone above the banks and spread
out over the low grounds.
Q. I believe I asked you did you take the elevations on
these properties, take the Young low grounds first?
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A. They ranged in the Young low grounds—on the line be-
tween Farrar and Young there was a point at 218 feet, which
is 4 feet above the taking level. On the Farrar low grounds
at points there are points there that are almost at the 214.
The 214 goes through a marsh which is the same level as the
taking line. On the John Thomas Williams property there
are some points that are about 216 or a little under 216 which
is about 2 feet on over the taking line.

Q. You say the point on the Young low grounds is 218; the
Farrar low grounds is 214; and the Williams—216. Did you

make an appraisal of the property before the tak-
Tr. ing?
Vol. 1 A. Yes, sir.
page 39} Q. Can you tell us the fair market value of these
as they are now, beginning with the Young prop-
erty?

A. Yes, sir, in doing this now one of the things we are try-
ing to determine is damage, and personally I don’t know if
we don’t consider silting because of the water being able to
be held at the 214, thus slowing. T just don’t see how I'm go-
ing to determine the damage and that’s the reason for this
map showing that there are certain number of acres—It shows
the watershed about 80 per cent north of the taking line, show-
ing that the Roanoke River will be about half a mile from
the property which means that the still water will be closer
or on the property. Therefore, as water flows the sediment
drops out and is going to fill eventunally. I don’t know when,
but sometime. It’s nothing to do but settle.

Q. Say they take to the 214 contour, in the best of your
judgment, what is going to be the damage, the fair market
value of the whole farm and the fair market value after the
taking.

A. T can’t qualify the damages because I don’t know if you
don’t figure that as part of the damages as I see it may be
a disarrangement. I certainly think that’s one part of dam-
ages.

Mr. Brassfield: Can’t you get in your mind that the Court
says that we are limited.

Tr.
Vol. I Q. Considering that they own to the 214 contour
page 40 } and they do pretty much what they please to the
214 contour, does that damage the landowner?
A. Well, that goes back to the basis. If they have the right
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to have the water stand at the 214 contour, which I believe
they will, taking in fee simple, they have the right to, then it
will be an element of damage if water ponds there instead of
somewhere down the Roanoke River and sedimentation—

The Court: They are acquiring only to the 214 contour.
If they go over that, then they have to condemn again or pay
for the damage.

Witness: Yes, sir, Your Honor, but if they flood to the
214 or close to it, if the water rises—

The Court: But that’s new damage.

Witness: But if the water stands still on these low grounds
—in this ereek and when water is still at 214, this means the
running velocity will slow and you will have dead water back-
ing. Everytime you have a freshet or storm the water comes
rushing down and piles all the debris, excess, at the 214.

The Court: Now if this water stands still at the 214 it
;night raise it some, but if it flows over that they have to pay

or it.

Witness: Isn’t it true that the water—they could use it to

the 2142
Tr. The Court: They can use it, but if it goes
Vol. T  over—

page 41 } Witness: If it ponds at the 214, it’s dead water
there, right? Well, if it ponds there that means—
Let me quote you the ﬁgure—the rainfall of—

Mr. Slayton: We object to any figure. Mr. Kidwell has
been established as a Land Surveyor and Appraiser and
nothing has been said about his qualifications to testify as to
rainfall and the effect it has on property.

Mr. Hutcheson: Well, he has drawn the watershed on
this map—

Mr. Slayton: That has nothing to do with the amount of
water in the watershed and what happens to it.

5 Mr. Hutcheson: Let me clear it up with a question, I be-
ieve.

By Mr. Hutcheson:

Q. Mr. Keedwell, do you know anything about the velocity
of water, the sediment and certain speeds of water. Have you
studies it? Do you know anything about it. Suppose it’s
running 20 miles per hour, do you know about the difference
in drops of sediment?

A. The VEPCO attorney refers to my qualifications. I
stated that T am a Forester. In our forestry course we had
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hydraulies, erosion and all phases of hydraulics, which in-
cluded erosion and that’s a part of the forestry course. In

fact, soil conservation was my first job, public
Tr. vocation. I don’t consider I’m an expert in hy-
Vol. I  drauliecs, but I have a working knowledge of hy-
page 42 } draulics. And in view of that I have used forestry

handbooks, which are put out by and edited by the
Society of American Foresters, which is the same as the
American Bar Association is to you. And in doing that, in
working out these figures, if one inch of rain falls on Allen’s
Creek watershed you get, assuming, and this is a safe assump-
tion, according to the land, 162,924,000 gallons of water.
That’s one inch on the entire Allen’s Creek watershed and
that’s a great big rain out here as you know. Actually 162 mil-
lion—10 per cent is what our handbook considers—which we
consider to be a safe figure for run—off. Of course, if the
ground were heavily laden with water from rain before, the
run-off would be a lot more than that. But under normal condi-
tions of moisture content in the ground with the amount of
tree growth we have and the amount of open land that we have
on the watershed I feel the 10 per cent figure 1s really safe and
will give 162 million gallons of water. This all comes right
down all going in Allen’s Creek. And now the amount of sedi-
ment with regard to the velocity of the water. When you get
still water at 200 or somewhere over 200 and that water slows
down to half of what it is now, the sediment drops out 32 times
as fast. How fast that will fill up, I don’t think anybody can sit
here and say. And I do know as water slows down it generally

causes the sediment to build up. This is going to

Tr. cause the creek bed to fill up and well, the water
Vol. I  has got to go somewhere.
page 43 }

Mr. Brasfield: Your Honor, we make the same
objection. We are acquiring only up to the 214 contour. If
this fills, it’s going to be the case of—that’s another cause of

action.
" The Court: If that happens, if it gets over the 214, thev
have to condemn again,

By Mr. Hutcheson:

Q. To the best of your knowledge, standing at the 214 con-
tour, ean you give us your opinion as to the damage?

A. Well, that tremendously creates a drainage problem and.
as I have stated, sedimentation begins and makes it a danger
spot for cattle. As it is now, it’s a natural fence.
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Q- Would it increase the flooding %

A. Yes, but there is the question of sedimentation. The
whole thing is based on that. Standing there at the 214 the
waters coming in does raise the flood waters and you will have
that water backed up.

Q. Now can you say what the fair market value of these
properties is before the taking and after the taking?

A. Well, the way I feel about the settlement value is this:
On the Eula Young land I have a value before the taking of

$56,855.00 and a vlaue after the taking of $40,-
Tr. 955.00, which is damage of $15,900.00.
Vol. I Q. How about the Farrar land?
page 44} A. Value before taking of $27,640.00 and value
after taking of $21,940. 00 damage of $5,700.00,

Q. How about the W1lhams?

A. Wiillams value before taking $91,575.00, value after
taking $78,825.00.

Q. What is the damage?

A. Damage on that would be $12,750.00.

Mr. Hutcheson: Witness with you.
CROSS EXAMINATION.

By Mr. Slayton:

Q. Mr. Keedwell, when was the last time you were on this
property?

A. About oz hour and half ago.

Q. When you were there did you see the stakes there?

A. The ones I found I did.

Q. Well, where are they? Where were they in relation to
the water?

A. Half way up the bank from the water.

Q. And what is your understanding that they represent?

A. The taking point.

Q. And do all of these represent the 214 contour?

A. Well, those that are on top of it—those that are part
way down the bank do.

Q. What about the ones found next to the
Tr. water?
Vol. 1 A. They’re the ones I’m talking about, about two
page 45 } to three feet above the water today.
Q. Do you know where the 214 contour crosses

the property of Miss Eula Young?

A. I have your map, yes, sir.
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Q. Have you been there?

A. Aha, ‘

Q. Where does the 214 contour cross the property line?

A. I don’t quite follow your question, ‘‘where does it cross
the—’’. You mean that little piece of 3/100 acre, that’s
marked ‘‘Block A’’%

Q. Isn’t the contour, according to ‘‘Plat M 54 A and B”’
up at the Farrar property, at Robert M. Baskerville and Eula
Young, isn’t it 214 up there?

A. That’s right.

Q. That crosses the creek up near the bridge?

A. Yes, sir.

Q. Do you know the height of the dam that Virginia Elec-
tric Power Company is proposing to build?

A. Around 200.

Q. Do you know whether or not it’s that high or higher?

A. We had a map out here, but I don’t know if it’s the
final one or not.

Q. Now wouldn’t the height—you are a civil engineer,

wouldn’t the height of the dam—doesn’t that deter-
Tr. mine what elevation the water could be raised to?
“Vol. I A. Oh, sure.
page 46 } Q. Do you know how far this property is from
the Roanoke River?

A. About five—four and half or five miles.

Q. Four and half or five miles—Now the distance this
property is from the Roanoke River would have some bearing
on whethed or not it would be flooded by this reservior, would
it not?

A. Certainly.

Q. Do you know the pool elevation of this reservoir?

A. I have heard several figures. I believe somewhere near
Allen’s Creek is about 206.

Q. Is that the elevation of the pool or clearing line—
clearing elevation?

A. I believe—well, the elevation of the pool—Are you re-
ferring to normal or flood elevation? I expect 206 would
be the flood elevation.

Q. Now what would be the normal elevation?

A. 200.

Q. Wouldn’t all of that make a difference in your testimony
—evidence given as to what’s going to happen at Allen’s
Creek?

A. No, sir, it couldn’t.
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Q. Do you know what the present elevation of the water at
Roanoke River is? -
Tr. A. No, I—
Vol. 1 Q. You are a surveyor, among other things, and
page 47 } you, of course, understand what we are talking
about much better than I do. But you understand
I am sure that the rate of run-off that’s currently existing at
Allen’s Creek cannot be effected unless the elevation of the
river is changed, isn’t that correct? Suppose the level of
Roanoke River stays what it is now?
A. I would appreciate before you question me on this hav-
ing that map—that big map that shows—

Mr. Slayton: I assume that’s for the basis of showing
different degrees—It’s not introduced in evidence.

Mr. Hutcheson: Well, you are asking questions about it,
so I would like to have it introduced.

Mr. Slayton: I am talking about the elevation of the Roa-
noke River now.
0 Mr. Hutcheson: We ask that this be marked Exhibit No.

Mr. Slayton: Your Honor, we are going to object. It might
be we want to introduce it later. )

Witness: Without the map I don’t know how I’m going to
answer your questions.

The Court: He might refresh his memory.

0 Mr. Hutcheson: We are going to make this Exhibit No.

Tr. By Mr. Slayton:

Vol. I Q. Fix it so the Commissioners can see. Let’s

page 48 } take it over and show the Commissioners what we
are talking about.

Mr, Hutcheson: Would you like to put it on the wall. We
can get some tape and put it on the wall. ‘

The Court: I expect it’s all right. They can look at it if
they want to.

By Mr. Slayton:

Q. To get started orderly, will you point out for the Com-
missioners. where the dam will be located, please?

A. This is the site.

Q. Now point out for the Commissioners the location of
Allen’s Creek?
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Stuart G. Keedwell.

A. Right here on the west side.

Q. Can you point out for the Commissioners the approxi-
mate location of the property under consideration?

A. This is Allen’s Creek flowing down here and the low
grounds under consideration—John Thomas Williams is on
the east, starting about here going up, and Eula Young is on
this side, part of it comes down about here and Mrs. Farrar
comes in here about like this.

Q. Now do you know what the shaded area represents on
this map? .

A. Area that is shaded to be purchased in fee fo eleva-
tion indicated based on water release from Kerr Dam of 90,-

000 cubic feet per second.
Tr. Q. All right, sir, do you know what the normal
Vol. II  release at Kerr Dam is?
page 49 }  A. Under normal conditions—201 and half.
Q. 201 and half what?
A. Feet

Q. What is the normal release from Kerr Dam in terms of
cubic gallons per second?

A. There, in the shaded area 90,000 feet per second.

Q. Do you know whether that’s normal or flood?

A. That’s normal.

Q. You know where the clearing line is?

A. I believe the clearing line is at the edge of the shaded
area. ‘

Q. But .you don’t know?

A. I haven’t checked it out, no, sir.

Q. All right, sir, in using this map you say that your under-
standing is that the area in the shaded area represents the
area to be flooded when Kerr discharges 90,000 cubic feet
per second, is the land now owned by Mrs. Farrar, Mrs. Young
or Mr. Williams within that shaded area?

A. No, sir.

Q. All right, sir, Mr. Keedwell, have you ever testified
in a condemnation proceeding before?

A. Yes.

Q. What are the elements that you have to determine? Is
one the compensation in fee for the land taken. Do you have

: to allow a certain amount of money for the prop-
Tr. erty taken? Is that a consideration or principal in
Vol. I appraisals?
page 50 }  A. That’s right.

Q. Is another principal in appraisal in condem-
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nation proceedings making an allowance, if any, for damage to
the residue?

A. Yes, sir.

Q. And is another one offsetting the damage to the residue
and peculiar benefits?

A. Yes, sir.

Q. All right, sir, now in the appraisal you made of these
three properties, did you consider all of these principals?

A. T did.

Q. What did you allow as compensation to these land-
owners for the fee simple value of the land taken from each
of them,

A. For the land alone?

Q. Only for—in the case of the Farrar property I want to
know what you allowed for 6.3 alone?

A. $100.00 an acre.

Q. What did you allow the owner of the Young property for
the 3.14 acres?

A. $100.00 an acre.

Q. And what about Mr. Williams for 3.6 acres?

A. $100.00 an acre.
Tr. Q. What is the highest and best use for this land
Vol. I that we are talking about?
page 51 } A. To run that ereek through there.

Q. And that is your judgment that a willing
buyer would buy from a willing seller this land and pay a
hundred dollars an acre for the privilege of running a creek
through?

A. Mr. Attorney, a willing buyer wouldn’t even buy and
sell that land because it’s a ridiculous purchase and ridiculous
sale for a normal sale.

Q. Mr. Keedwell, if, as a desult of the acquisition, and con-
struction of that dam, the water in that creek is not raised
ontey inch, what are the damages to the residue of this prop-
erty?

A. Before I answer that I would like to ask the proper
person a question—

Q. If we don’t raise the water at all?

A. That’s a hypothetical question, it’s obvious there would-
n’t be any if it’s not raised at all.

Q. And it’s your judgment that a willing buyer wouldn’t
buy this land because it’s not worth anything?

A. A willing buyer wouldn’t particularly want the land be-
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cause you can’t walk up the middle of the creek without cross-
ing somebody else. In other words, in a normal purchasing
sale if I were the owner of the land I wouldn’t want to sell
it because it would be the nuisance value and it would bother
the sale of the property later on. That’s the damage.

Q. Is that one of the elements you figured in this
Tr. damage, because of the nuisance?
Vol. I A. Yes, I deal in land and I own land and I feel
page 52 } that something of this kind is an encroachment. It

detracts from the value.

Q. Have you read the petition filed by the Virginia Elec-
tric & Power Company in this case?

A. T hadn’t read it before.

Q. Are you familiar with the rights and privileges given
to the landowner by the Power Company to use this land
after the taking?

b‘lA‘ I understand they can use the land as long as it’s use-
able.

Q. You understand they can use the land as long as it’s
useable. Naturally, they don’t want to use it if it become not
able to be used.

A. The sedimentation etc.—

Q. Is it your understanding anything is being acquired—
any property outside of the property you saw staked out
along this creek?

A. No, they aren’t acquiring any property outside of the
214 foot contour.

Q. Is it your understanding that the water in the creek
could be up to the 214 contour during normal operation?

A. Since Virginia Electric & Power Company would have

the right to use to the 214 if they buy to the 214—

Tr. Q. Is it your understanding that after the con-

Vol. I  struction of this dam that under normal operating

page 53 } conditions the Virginia Electric and Power Com-

" pany could cause the water in this creek to be at the
2144

A. Yes, sir.
* Q. If you were to find it a physical impossibility because of
the elevation of the dam would that change your appraisal?
A. Sir, T think there’s one element you may have left off.
It’s possible to put an intermediate dam at Allen’s Creek.
Q. Is that possible without acquiring a license or—
A. Well, it wouldn’t be possible for you to raise the dam I
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suppose higher than the 200 feet, not under the license, but
I don’t know what the license says. If you want me to answer
that in concise terms—My approach is that you are taking
to the 214 contour. You have the right to do whatever any
other buyer could, that is, completely use it, so that the own-
er would have—the owner from whom you purchase it would
have access to it if it were possible to get to it. But you have
complete rights to use it any way. You purchase in fee simple
just like any other purchaser. That’s the basis on which I
evaluated this property.

Q. How far is the 214 contour above the present level of the

water?
Tr. A. Today it’s approximately 2 to 3 feet.
Vol. I Q. Where is that?
page 54 } A. At the Farrar-Young farm.
Q. What about up at the bridge?

A. At the bridge—if the water is over normal at the Far-
rar-Young corner, I assume it’s a little bit higher—

Q. So, if the water is at the 214 right now at the bridge
you don’t know it.

Mr. Slayton: Thank you, sir.

MR. GORDON,
a witness for the defendant, testifies as follows:

DIRECT EXAMINATION.

By Mr. Hutcheson:

Q. Mr. Gordon, are you familiar with the John Thomas
Williams low grounds?

A. Yes, sir.

Q. Do you feel you could consider the value of per acre or
by the whole?

A. Yes, sir, I think so.

Q. What do you value them at?

‘A. T have looked at his low grounds recently and I valued
30 acres of them at $800.00 an acre and I valued 20 acres
of wood land at $100.00 an acre.

Q. You aren’t familiar with the Young and Farrar low

grounds. You wouldn’t be able to value those?
Tr. A. No, I wouldn’t. T expect it’s been 15 or 20
Vol. I  years since I was in those low grounds.
page 55 } ‘
Mr. Hutcheson: Witness with you.
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CROSS EXAMINATION.

By Mr. Brasfield:

Q. What was the total—$26,000.00 for the low grounds, 50
acres of land.

Have you seen this, Mr. Gordon? This is Petitioner’s Ex-
hibit No. 3 which has been admitted in evidence to show the
property to be acquired by the Company from Mr. Williams.
Is that property shown on here, 3.6 acres, more or less, in-
cluded in your evaluation of the low grounds?

A, Yes, I included it. I included the creek banks. I just
looked at the open land and the wooded land I was talking
about was, I would say, south of it, going between the rail-
road and creek bank.

Q. If I told you all of this land is within the creek banks,
would you then say that it wasn’t included in your evalua-
tion of $100.00 and $800.00 per acre?

A. Well, now how was that question?

Q. If I told you that all of that land shown here which the
Company is acquiring is included within the banks of the
creek and doesn’t go out on the low grounds at all, would

. you put the evaluation of $100.00 an acre or $800.00
Tr. an acre on that9 This is creek bed, just creek bed.
Vol. I A. Well, yes, it would be valued as high.
page 56 } Q. Would it be $100.00 an acre or $800.002
A. It would be $800 00 an acre.

Q. Because it’s cleared—

A. It’s just like creek bank, but that land is necessary for
the rest of the creek, necessity to the rest of it.

Q. So you would value this at the same figure—This would-
n’t differ or anything from the other? Your evaluation of
the 30 acres of low grounds included this 3.6 acres?

A. T don’t know that I can say it would include the 3.6
acres, because I estimated the open land of 30 acres and then
20 acres of wood land. That—I wouldn’t say that would in-
clude this in it.

RE-DIRECT EXAMINATION.

By Mr. Hutcheson:
Q. To clear up what Mr. Brasfield asked—How did you get
the value of the low grounds—produectivity, location or what?
A. From a production standpoint.
Q. How did you compute the productivity standpoint¢
A. Well, T have seen a number of crops grown on that
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place for I don’t know how long. I have seen crops of corn.
I have seen other crops make over a hundred
Tr. bushels to an acre when higher land wasn’t mak-
Vol. I  ing over 30 or 35. I've seen crops grown in the low
page 57 } grounds make 100 bushels where the others wasn’t
making over 30 or 40. I figure it’s worth more than
three times as much. And another thing, on one occasion
particularly I went with Mr. Williams down there. It was
a year when it was dry and we didn’t have any crops, and he
had a good crop of corn. But for this creek, do you think it
would have made that corn?
Q. Therefore, you think down under water is just as valu-

able as up where the corn is growing?
A, Yes, sir.

The witness stands aside.

Mr. Brasfield: Your Honor, we move to strike the testi-
mony of Mr. Gordon. By his own admission he didn’t con-
sider the pertinent issues before the Court. We are not going
to move the creek. And he stated his estimate didn’t in-
clude the land we are taking. He didn’t go into the fair mar-
ket value. His testimony doesn’t pertain to anything in con-
troversy.

The Court: That’s all right to go to the Commissioners.
They know how to value it.

Mr. Brasfield: Exception.

EDWARD JAMES MORGAN,
a witness for the defense, testifies as follows:

- DIRECT EXAMINATION.
r.

Vol. I By Mr. Hutcheson:
page 58 } Q. Mr. Morgan, state your name, residence and
occupation?

A. Edward James Morgan, farmer.

Q. How well do you know John Thomas Williams’ low
grounds?

A. Well, T was raised right in sight. I been knowing them
all my life, since I was a young boy.

Q. Were you born and raised on Allen’s Creek and do you
live on land on Cox Creek in the same neighborhood?

A. Yes, sir.
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Q. Could you give any evaluation of those low grounds?
Do you know what it would be worth an acre?

Mr. Brasfield: Your Honor, I don’t think he has laid a
foundation to establish whether Mr. Morgan is familiar with
land values.

By Mr. Hutcheson:
Q. Are you familiar with land values in Mecklenburg
County? Have you bought land?
A. Yes.
Q. You have attended sales?
A. Yes.
Q. Do you keep up with practically all the land sales?
: Aa I am especially interested to know what the value of
and is.
Q. You say you own land. Do you rent land?
Tr. A. Yes, sir. I do say land like that is worth three
Vol. I or four times as much as hill side land.
page 59} Q. And what would that be? What is good crop
hill side land worth?
A. Well, tell you the truth it’s not none for sale much. I
would say around $300.00 an acre.

Mr, Hutcheson: Witness with you.
CROSS EXAMINATION.

By Mr. Slayton:

Q. Mr. Morgan, when were you asked to go on this property
to make an appraisal?

A. T have been there.

Q. Do you know what part of this low ground is being ac-
quired by Virginia Electric & Power Company?

A. I—well, I do know it’s low grounds.

Q. Do you know what part of this land, this low ground
that belongs to Mr. Williams is being acqulred by Virginia
Electric & Power Company?

A. Yes.

Q. What part of it?

A. Well, the creek bed.

Q. Do you have an appraisal of that particular land?

A. No, but I was speaking of the land that adjoins the
creek.
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Edward James Morgan,

Q. Have you ever seen this plat before, Ex-
Tr. hibit No. 3. Have you ever seen this?
Vol. I A. No, sir. '
page 60 } Q. Do you know what it is?

A. No.

Q. Mr. Morgan, if this represents what Virginia Electric
& Power Company is acquiring—You see this line here next
to Mr. Williams property and the dotted line is the middle
of the creek and that contains a total of 3.6 acres, all of it in
that creek. Could you tell the Commissioners what you think
the 3.6 acres in the creek is worth?

A. Well, I couldn’t tell that. But if the water backs up
the creek it’s likely to damage the land which adjoins, the way
T was speaking.

Q- Do you know what rights Virginia Electric & Power
Company is acquiring by buying this little strip? Do you know
what rights they are giving the landowner to use this creek
after they have bought that in there?

A. No, sir.

Q. Do you know how high the Virginia Electric & Power
Company is going to raise the water in this creek, if any?

A. Well, T would say you’re supposed to raise it about
three feet.

Q. Have you been down there and looked where this is
staked ?

A. No.

Mr. Slayton: Thank you.
Tr. RE-DIRECT EXAMINATION.
Vol. I

page 61 } By Mr. Hutcheson:
Q. I believe you say you got your value from the
productivity of the land—that’s true, isn’t it?
A Y

. Yes.

Q. If this creek bed wasn’t there, would the land be as pro-
ductive as it is?

A. No.

Q. Then, would you say the water and the creek bed is just
as important and just as valuable as the top land?

Mr. Slayton: Your Honor, I object. We aren’t going to
move the creek. We are just buying a little strip. We’re
not seeking the value of the creek. We are not going to take
the creek bed. We taking to the 214—
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The Court: The Commissioners understand that. They
know what it is.

Witness:
A. From my standpoint that’s worth just as much as the
crop land is worth.

Mr. Slayton: After you told him.
The witness stands aside.

Mr. Slayton: Your Honor, we would like to

Tr. move the Court to strike the testimony of Mr.

Vol. I  Morgan for the reason that his testimony is the

page 62 } value of something that’s not within the acquisi-

tion or under consideration. We don’t deny this

bottom land is of this value or that the top land is of certain

value, but he didn’t even know what was being acquired, did-

n’t put any value on it. The Commissioners are required to
give a value, fee simple value, of the land being taken.,

The Court: They can evaluate it. They know what’s the
fee. They are sensible men.

Mr. Brasfield: They are, right, but why should they be
subjected to this sort of thing. We would like to ask the Court
to strike the evidence of Mr. Morgan.

The Court: Just let it go to the Commissioners for what
it’s worth.

Mr. Brasfield: We except to the ruling of the Court.

W. W. CRUTCHFIELD,
a witness for the defense, testifies as follows:

DIRECT EXAMINATION.

By Mr. Hutcheson:

"~ Q. Your name is W. W. Crutchfield, I believe?
A. Yes, sir.
Q. And your address is Boydton?

A. Yes, sir.
Q. And your occupation is what?
Tr. A. Well, I farm and I run a little country store
Vol. 1 too.

page 63} Q. Do .you have any specialty in farming? Do
you have any stock?
A. Yes, sir, I raise registered Hereford cattle.
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Q. Do you raise them for breeding purposes?

A. No, sir, I raise them exclusively for stock cattle. I raise
them exclusively for stock cattle and they are all registered
purebred Hereford cattle. I specialize in raising them and
they go to a lot of places. When I was a young boy I bought a
little herd to start with and use off, and then later on I got
an improved herd.

Q. What kind of sales material have you got?

A. Well, I have had some on the sale with the Virginia
State Hereford Breeding Association and sold some in the
sale at Staunton, Virginia, and I have sold some privately as
far as Norfolk and back to Roanoke. I have sold some in
Danville. I have sold them all over the County. I have been
doing it about 25 years. And most any Herdford cattle you
see in the county most likely will have the blood of some of
my Hereford cattle.

Q. Do you know these Young low grounds?

A. Yes, sir, I’ve been down there for 20 years myself.

Q. Have you been tending them?

A. For 20 years.

Q. Have You raised cattle down there? Who
Tr. has been owning them during the last 20 years?
Vol. 1 A. They belong to Mrs. John Young.
page 64} Q. You rent from her?

A. T rent from her.

Q. And what do you do down there?

A. There, I just have the low grounds, that’s all. T rent the
low grounds. And I go there and raise crops of corn and hay.
I raise both there for to feed these cattle on.

Q. How much land do you have, Mr. Crutchfield

A. Well, I’ve always called it 50 acres of land cultivated
there. But, although, last year and this year we put it in the
soil bank and then we just have what is left over. I sow a
little grass there and that’s all.

Q. During this 20 years time, how many times have you
completely lost a erop from flooding?

A. I have not completely lost a crop under no conditions.
Although, one year, in 1955, that was a hard luck year for
me. I lost my father, I lost my mother and I lost over half of
the crop of corn. In 15 or 16 years I been tending it that’s
really the only time the water damaged it to any extent at all.
The water went over top of all of it, but it just didn’t stay
on it very long. I didn’t lose all of it. I have grown a crop
there every year from 1942. We started in there early that
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spring, I have been there every year myself and brought the
crop out of there.
Tr. Q. Say, for instance, have you ever seen the
Vol. I  creek, since Bugs Island Dam was built, half full
page 65 } at the Mossville Road?
A. There at the bridge I have seen it in almost
every stage.

Q. Assuming it’s half full there, does any water pond in
the low grounds? If it’s right under the bridge, half full,
does water stop running anywhere in those low grounds?

A. Tt’s under certain circumstances of rain, but what hap-
pened—I have seen if, since the dam was built, the water
would be about—it would be about half or three—fourths full
and would back up on the other end at least four feet where it
comes out the creek at. Where it goes into the low grounds,
that’s the lowest part. That’s about 200 yards below the
place where it goes in the low grounds, between there and the
creek. And it has been water there backed up and come up to
that bridge when the creek was up about half or three-fourths
full.

Q. Ever done any damage by backing up so far?

A. Hasn’t done any serious damage by backing up. I no-
ticed since they put that dam in that it backs up more than
it did before it was built. I thought that was something.

Mr. Brasfield: Your Honor, we renew our objection. We
are not going to flood outside the property we are acquiring.
‘We know that if we do, we have to pay for it at that time.

The Court: I understand he’s showing what
Tr. actually exists there now.
Vol. I Mr. Hutcheson: We have a right to show what
page 66 } happens there now.
Witness with you.
Mr. Brasfield: No questions.

- * * * *

JOHN YOUNG,
a witness for the defense, testifies as follows:

DIRECT EXAMINATION.
By Mr. Hutcheson:

Q. Mr. Young, I believe you are a son of Mrs. Eula Young?
A. Yes, sir.
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Q. You were born and raised on this property?

A. That’s correct.

Q. Before I forget, I don’t think it’s a question of quali-
fications but what is your occupation and what is your school-

ing?
Tr. A. T graduated from V, M. I. in Electrical En-
Vol. I  gineering. I practiced Industrial Engineering for
page 67 } about 10 years and I have been a practicing ac-
countant for the last 15 years.

Q. In your occupation and schooling are you qualified to
read blueprints and maps?

A. Don’t have the qualifications but I have had to read some
of them.

Q. I don’t think it was so much a question of qualifications,
but will you look at this map. Assuming that the level of Al-
len’s Creek at the mouth is 180, what would the drop be from
this property, this 214 feet? Does the map do youn any good on
that? What’s the drop between this property and the mouth
of Allen’s Creek?

A. I don’t know that the map would help. It’s a question of
subtraction—subtracting 180 from 214—34 feet.

Q. It’s 34 feet which represents the amount of drop that is
eliminated with the basin. You are also a nephew of Mrs.
Farrar?

A. That’s correct.

Q. At the adjoining place?

A. That’s correct.

Q. Who has been operating those farms for the last, say
20 to 30 years?

A. Well, my aunt, Mrs. Farrar, has operated that place for
25 to 30 years I guess and my mother, following my father’s
death in about 1941, has operated the property. Both have

been substantially reduced in productivity during
Tr. that time as it natural under the circumstances.
Vol. I Q. Do you remember the last time any ditching
page 68 | was done in those low grounds?

A. Yes, it was prior to 1940. I don’t remember
whether it was 1935, 6, 7, 8, or 9, but it was in that period the
last ditching was done and, at that time, the ditches in the
low grounds went from as much as 4 to 6 feet deep in order
to have proper drainage. As you can see now, or as you ob-
served yesterday, many of those ditches can be driven through
with a car. When they are properly ditched, which is neces-
sary for full production, you can drive through none of them.
But they are all covered by breaches. That’s one of the things
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that gives us great concern—is the fact that when you put a
6 foot ditch in there, and having reduced his flow, the fact
that whether we will be able to get satisfactory drainage in
the first case, and in the second, with the loss in the drop
or reduction in the flow elevation whether we will have a sub-
stantially greater length of time in which the water is over
the property. That property down there water comes over
it frequently. If it’s over for a short period it’s not going to
do any substantial damage, but it it’s going to stand on there
for several days or going to be extended in its standing there,
it’s going to create greater damage to the property and to the
crops. '
Tr. Q. The Commissioners have seen the low
Vol. I  grounds. You are familiar with all of them., What
page 69 } would you say is the productivity of them in regard
to the hill side?

A. Well, I’d have to go back to my very early years here,
back in the early 30’s or late 20’s. There were about a hun-
dred head of cattle being run on that property, the full low
grounds.

Q. You are speaking of the Young?

A. I am speaking of the Eula Young property. The same
kind of thing to a degree, no particular stock was run on the
Farrar place. But the full place was under cultivation and
the productivity of that whole place was very high. The low
grounds themselves, well, we just didn’t bother about plant-
ing corn and hay on high lands. It wasn’t worth the effort,
particularly since we had the low grounds, because the yield
there was unusually high. How it compared with the high
lang, I don’t know. We didn’t put corn and hay on the high
land.

Q. You think of anything else that would be helpful to
the Commissioners?

A. No, I believe anything further would probably be repeti-
tious of what’s gone before and I don’t believe that’s neces-
sary.

Mr. Hutcheson: Witness with you.
CROSS EXAMINATION.
Tr. By Mr. Brasfield:
Vol. I Q. Mr. Young, you, in your testimony made a

page 70 } mathametical caleculation, subtracting 180 feet from
214 feet. What does the 180 feet represent?
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A. It’s my understanding that was the elevation which I
named, being the present level of the water from Allen’s
Creek into the present Roanoke River.

Mr. Hutcheson: That was brought out here yesterday. I
think Mr. Slayton asked Mr. Kidwell and he didn’t answer.
I thought it ought to be answered.

The Court: But any way you’ve got your engineer here.
You can show those things.

Mr. Brasleld: We don’t recall that figure being used and—

The Court: You ean correct it when you put your engine-
er on the stand. He will know what the present elevation is.

By Mr. Brasfield:

Q. Mr. Young, if, in fact, the elevation weren’t 180 feet,
but were 200 or 201, feet, would your concern—the present
elevation, would your econcern about this property be
diminished any?

A. T think that less flow—Well, the first place, so far as
that’s concerned, if you are going—if you had a property
with that little low—

Q. What little flow?
Tr. A. From 214 to 200 or 201 feet for that distance
Vol. T then you would have the Cox Creek area.
page 71} Q. Well, suppose today there is that little flow
and it’s established that there is that little flow?

A. I don’t know what the answer to your question is, be-
cause it’s pretty much supposition. If you give me whatever
the elevation is, no matter what it is, that elevation is lost, be
it 11 feet, be it 30 feet. No it’s enough to cut that bank and
to reduce the sedimentation.

Q. If the construction and operation of the company’s
project doesn’t change that elevation more than 2 or 3 feet,
as opposed to 34 feet which has been testified to here, if that’s
the case would you think the same problem would exist that
you have testified to?

A. Well, the first place, if you had that condition I don’t
think you would have the property involved here at all. I
think it’s the Cox Creek proposition of just a swamp.

Mr. Brasfield: Thank you, sir.

The witness stands aside.
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ALLEN YOUNG,
a witness for the defense, testifies as follows:

DIRECT EXAMINATION.

By Mr. Hutcheson:
Q. You are a brother of Mr. Young who just
Tr. testified, are you not?
Vol. IT A. Yes, sir.
page 72+ Q. You were also raised on this farm?
A. Yes, sir.

Q. Tell the Commissioners about what you think as to the

productivity of these lands, John Thomas Williams land, your
_aunt’s land and this land?

A. Well, I was raised on this farm and am familiar with
the three properties that are involved. I do recall the period
when this particular farm, speaking of the Young property,
was in a condition of productivity that was enough to support
a number of beef cattle and I do know that the acreage in-
volved here is of far greated productivity than the highland,
always has been. And it’s my concern, as well as those who
have testified before me, that this productivity will be com-
pletely lost at some time. This being the case, I don’t see
how any real use is obtained of the farm at all.

Mr. Hutcheson: Your witness.
Mr. Brasfield: No questions.

JOHN THOMAS WILLIAMS,
a witness for the defense, testifies as follows:

DIRECT EXAMINATION.

By Mr. Hutcheson:

Q. Mr. Williams, I believe you are the owner
Tr. of some 400 acres of land on the east side of Al-
Vol. I len’s Creek?
page 73} A. Yes, sir.

Q. Will you tell the Commissioners what you
have been doing with that land?

A. Well, as a boy I was raised on that farm and I bought
it about 10 years ago from the estate. I think it was in ’51
and I rented part of it before I bought the estate. At the pre-
sent time I have the low grounds in pasture and, naturally,
you have a rotation—rotate your crops. And during the dry



78 Supreme Court of Appeals of Virginia
John Thomas Williams.,

weather—for several dry years I had to carry cows down
and put them where it wasn’t supplied enough grass on the
hill side. And the land down there would produce about as
much without the fertilizer as the hill side with fertilization;
that’s on a normal year. A year that’s not normal it will
produce about three times as much. This low grounds—if it’s
put up to 214 and held there I just—what’s going to happen
with the extra water is flooding. Like a case last Monday,
they had a heavy rain up in northern end, anyway, upper end
of Allen’s Creek watershed; and we didn’t have any rainfall
—well, you might say whatever—at home, about a tenth of
an inch. And Monday morning my creek banks were level
with the bank and if we had had the water up to the 214, Mon-
day morning it would have been out. That was just one case
like that. It happens sometimes when there is rain
Tr. up on the watershed and it comes over in the low
- Vol. I grounds when we don’t even have any rain.
page 74} Q. Now, about your pasture in the low grounds?
A. Because I have the creek now, Mr. Hutcheson,
the cows are put down there every twelve months. Last winter
I put them down there for 90 days and they fed on the grass
and that’s all the feed they had.

CROSS EXAMINATION.

By Mr. Slayton:

Q. Mr. Williams, how far is the stake put there by Vir-
ginia Electric & Power Company from the water level of
the ereek?

A. Well, I’'m not a surveyor or engineer—

Q. Just what you saw—How far is the stake, the 214 line,
above the water level? Didn’t you see the stake in the bank?

A. I saw it. Mr. Kidwell—I went with some people yes-
tirﬁay and I was standing there when he pointed out the
stake.

Q. Did you see the iron pin—

A, Yes.

Q. How far is that from the water?

A. At one place it covers it. At other places likes about
a foot and half or more of being up to it. Up neath the Antler

bridge was covered up. Down my place liked about
Tr. a foot and half of being up to the stake.
Vol. I Q. How much land is the Power Company ac-
page 75 } quiring from you? '
A. By your last surveying it’s 3 and a few
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tenths. The first surveying they made up come to—it was 7
acres and something. And we tried to settle last year out of
Court—

Mr. Brasfield: Your Honor, we object.
The Court: I sustain your objection.

By Mr. Slayton:
Q. Your understanding is it was 3.2 acres?
A. By the last survey.

Mr. Slayton: All right, sir, thank you.
The witness stands aside.

Mr. Hutcheson: We rest.

L ] * * » L ]

JAMES M. HAGOOD,
a witness for the petitioner, testifies as follows:

DIRECT EXAMINATION.

By Mr. Brasfield:
Q. Mr. Hagood, state to the Commission your name and
address?
A. My name is James M. Hagood, Jr. I live
Tr. in Henrico County, just outside of Richmond, Vir-
Vol. I  ginia.
page 76 } Q. What is your occupation, Mr. Hagood?
A. T am a Senior Engineer for Virginia Electric
& Power Company.
Q. How long have you been in that position?
A. I have been Senior Engineer four years.
Q. What is your educational background?
A —

Mr. Hutcheson: We étdmit he’s qualified. He’s a fully
qualified engineer.

By Mr. Brasfield:

Q. Mr. Hagood, have you, in your capacity as Senior En-
gineer for the Power Company and other capacities, been
connected with the Company’s Gaston Dam Propect?
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A. Yes, I have.

Q. What has been your duty with respect to this project?

A. Beginning about 1957 we started preparing for ap-
plication for a license for this project with the Federal Power
Commission. And for the two years prior to receiving that
license, I worked almost continuously on various aspects of
the project, such as, I prepared an operation and utilization
study, and it was submitted before the Federal Power Com-
mission to show how we would use this projeet in conjunction

with the other hydroelectric projects we have of
Tr. power by the Kerr facility system generating faci-
Vol. 1 lities on our system.
page 77 } 1 did a study to determine the installed capacity

that we should put in Gaston. The original applica-
tion was about 87,000 killowats. Over the years we finally
decided that the ultimate capacity of that project should be
200,000 killowats.

Q. Have you made studies of the effect of the Kerr Dam, the
Roanoke River flow and do you know the amount of the
release from Kerr Dam under various conditions

A. Yes, I do. I have studies. I know the releases.

Q. Now based on your studies, Mr. Hagood, can you tell
the Commission what will be the height of the water at the
mouth of Allen’s Creek after this reservoir has been built
under normal operating conditions and of the Gaston reser-
voir and under maximum power discharge of the Kerr Dam.

A. Under normal operating conditions of the Kerr Dam
the elevation of the Gaston reservoir at the mouth of Allen’s
Creek will be between elevation 200 at normal power output
and top 204 . For most of the time the elevation will be some-
thing below, substantially below 204, because 204 is the
elevation point at the reservoir with a maximum power dis-
charge, maximum continuous power discharge at Kerr Dam

of 40,000 cubic feet per second. If they release
Tr. at 40,000 cubic feet per second of water continu-
Vol. I  ously over a period of sustained discharge it would
page 78 } reach the 204. Virginia Electric & Power Com-

pany, of course, buys two-thirds of Kerr output
and Carolina Power & Light buys the remaining third. So,
we actually are operating two-thirds of Kerr Dam through
the Federal Power System. When the peak low occurs during
the day we increase the generation at Kerr to meet the
system low. So that in the normal conditions Kerr Dam might
during the course of a day reach 40,000 for an hour or so,
but then it would come down as our low came down. This ele-
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vation of 204 is based on sustained discharge of 40,000 cubic
feet per second.

Q. How many times since the construction of Kerr has
a discharge of this volume been sustained sufficiently to raise
the water at Allen’s Creek to the level you have stated

A. Well, I was just talking about the conditions after the
reservoir is established. This condition you are talking about
is before the reservoir is established. Only once since Kerr
Dam was constructed has the discharge been sustained at 40,-
000 cubic feet per second for a period longer than an hour or
s0 in meeting the system low. That was under a test condition
for which I contacted and co-ordinated with Stone & Webster,

our corp of engineers to determine the elevation
Tr. of the water down at the Gaston Dam. We upped
Vol. I  the flow for the purpose of cofferdams around the
page 79 } construction area.
Q. Now, Mr. Hagood, let me get this first:
‘When was Kerr Dam put into operation?

A. 1953,

Q. So in nine years it happened once under test conditions.
Now under these maximum conditions if the dam—if the Vir-
ginia Electric & Power Company dam were built, this would
raise the water level to 204 at the mouth of Allen’s Creek.
How high did it raise the water level at the time it actually
took place under conditions of today without the Gaston Dam
being constructed?

A. We had a gauge set up at the mouth of Allen’s Creek
which recorded elevation 201 under that condition.

Q. So the effect of the Gaston Dam in backing up water at
Allen’s Creek under the maximum power discharge from Kerr
would raise the level there three feet?

A. That’s correct.

Q. And that’s only happened once in 9 years?

A. Only once since Kerr was constructed.

Q. Now how far from the mouth of Allen’s Creek which
you have just discussed are the properties which we are con-
cerned with todav?

A. Well, they vary. They are strung along the
Tr. creek. The downstream boundary of the property
Vol. I of Fula Young is about 8.1 miles above the mouth
page 80 } of Allen’s Creek.

Q. How about the other properties, do you have
those?

A. Yes, the downstream boundary of Alice Farrar property
is 7.1 miles above the mouth of the creek and the downstream
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boundary of John Thomas Williams property is 6.8 miles
above the mouth of Allen’s Creek.

Q. As far as these properties are away from the mouth
of Allen’s Creek, will the increase of the water elevation of
three feet have any effect on the water in the creek upstream
from these properties?

A. No.

Q. Now suppose you are having less than the maximum
power discharge from the Kerr Dam. You have testified that
the difference would be three feet. How would the comparison
be—the comparison of the water level at the mouth of Allen’s
Creek be with the dam built as compared with the present
conditions with the dam not built. Would it bhe three feet
more, more or less, or can you tell? ‘

A. Let me see if T get your question straight. You had
three foot increased elevation—

A. No, excuse me. You didn’t get it right. You have testi-
fied to a three foot increased elevation where the maximum
power discharge comes from Kerr. Assuming an average

discharge—you have testified the maximum only
Tr. occurred once,—assuming an average discharge,
Vol. T what would the dlfference of elevation at Allen’s
page 81 } Creek be then, between present conditions and when
the dam is built?

A. It would have to be less than elevation 204, or less than
the three feet. The difference in the elevation height between
the present conditions and conditions after the dam is built
would be less than three feet and, I would sav, not more than
two on the average and this—

Q. And what effect has this on the upstream properties
concerned here?

A. Tt wouldn’t have any effect at all.

Q. Mr. Hagood, since these sections with maximum power
discharge from Kerr Dam won’t be effected, why is Virginia
Flectric & Power Company acquiring this Jand?

A. Well, as in all of the property we are acquiring for the
reservoir, we are seeking to acquire title in fee to the land
that would be flooded with the discharge from Kerr Dam
under the maximum flood conditions, which was the flood of
1940, the August, 1940 Flood.

Q. What would Kerr do in the event of a flood of that type
according to your studies?

A. Well, the discharge from Kerr is not my responsibility.
It’s the responS1b111tv of the Corp of Engineers. But we
have, of course, in designing this project have worked very
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closely and had numerous conferences with the Corp of Engi-
neers and the corp studies indicate that under the
Tr. maximum flood conditions, as in the record flood
Vol. I of August, 1940, Kerr Dam would release at 80,000
page 82 } or 90,000 cubic feet per second of water in order
to control the flood to the maximum degree. The
actual flow of that flood condition was about 260,000 cubic feet
per second. So, Kerr would release that flow, 80 to 90,000,
that amount being stored in the flood control pool.
- Q. What effect would this flood condition have on the mouth
of Allen’s Creek?
0 A. Tt would raise the water elevation to elevation 213 to
14,

Q. Now what effect would it have on the properties we are
concerned with?

A. T don’t believe it would have any effect on the prop-
erties we are concerned with, because under this maximum
flood condition which was produced by rain associated with a
hurricane, the maximum discharge from Kerr Dam would not
coincide with the peak flow down at Allen’s Creek. In other
words, the rainfall covers the entire watershed at Roanoke
River, and after the rain had hit its peak and started sub-
siding it takes time for the peak flow to reach the area of
Kerr Dam and Gaston, and the water would have already
fallen in Allen’s Creek and its peak would have passed so you
wouldn’t have the two things coinciding. Does that answer

your question?
Tr. Q. That does, thank you. Is any portion of this
Vol. I creek going to be cleared?
page 83} A. Yes, the creek will be cleared back along con-
tour 206, which means that it will not be cleared
back to the property in question in this proceeding. It will
be better than half way between the mouth of Allen’s Creek
~ and the downstream boundary of John Thomas Williams.
o Q. k\d??Vhat effect will this clearing have throughout Allen’s
ree

A. This clearing will eliminate the logs and debris that are
present blocking the mouth of the creek. By removing all
of these trees, logs and brush which now restrict the flow of
the creek, the carrying capacity of the stream will be sub-
stantially increased. ,

Q. Mr. Hagood, there has been some testimony here based
on the assumption that Virginia Electric and Power Company
is going to maintain a water level in the creek adjacent to
the property to be acquired—the creek bed to be acquired
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in this proceeding—Virginia Electric and Power Company
will maintain a water level of 214 and that creek water rushing
into this still elevated water will cause certair damaging ef-
fects to the remaining property of the landowners. Mr.
Hagood, is it physically possible for Virginia Electric and
Power Company to maintain the elevation of 214 adjacent to
these properties except un