IN THE

Supreme Court of Appeals· of Virginia
AT RICHMOND.

Record No. 5947
VIRGINIA:
In the Supreme Col!rt of Appeals held at th~ Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 17th day of June, 1964.
CHRISTIAN B. SMITH,
Plaintiff in error,
against
EDWIN H. MOOERS AND WILLARD A.
MOOERS, INDIVIDUALLY AND AS
COPARTNERS t/a. MOOERS MOTOR
CAR COMPANY,
Defendants in error.
From the Hustings Court of the City of Richmond, Part II
M. Ray Doubles, Judge
Upon the petition of Christian B. Smith a writ of error
is awarded him to a judgment rendered by the Hustings
Court of the City of Richmond, Part II, on the 20th day of
November, 1963; in so far as the said judgment pertains
to Edwin H. Mooers and Willard A. Mooers, individually
and as copartners t/a Mooers :Atiotor Car Company, in a
certain motion for judgment then therein depending in the
case entitled: Christian B. Smith v. Dunn's Service & Storage,
Incorporated, and Edwin H. Mooers and Willard A. Mooers,
individually and as copartners t;a Mooers Motor Car Company; upon the petitioner, or some one for him, entering
into bond with sufficient security before the clerk of the said
hustings court in the penalty of three hundred dollars, 'vith
condition as the law directs.
And on further consideration whereof, the court doth refuse a writ of error as to Dunn's Service & Storage, Incorporated, on the ground that as to it the judgment is not
final.

2

Supreme Court of Appeals of Virginia

RECORD

*

*

*

*

*

*

*

*

*

*

page 50 ]

This day came again the parties to this action, and the
jury appeared in keeping with its adjournment on yesterday.
The Court, now being advised of its ruling on the motions
made at the conclusion of introduction of plaintiff's evidence
doth rule as follows : The motion of the defendant, Dunn's, to
strike the plaintiff's evidence as to Count 1 (negligence
Count) is overruled, to which ruling of the Court, the said
defendant, by counsel, objects and excepts, and the Court
doth sustain the motion of said defendant as to Count 2
(implied warranty) and doth enter Summary Judgment in
favor of said Dunn's Service & Storage, Incorporated, on
said Count 2, to which action of the Court, the plaintiff, by
counsel, objects and excepts; and as to the motion of the defendant, Mooers, to strike the plaintiff's evidence, the Court
doth sustain the motion of said defendant as to Count 1
(negligence) and Count 3 (implied warranty) and doth enter
Summary Judgment in favor of said Edwin H. Mooers and
Willard A. Mooers, individually and as co-partners trading
as Mooers Motor Car Company, to which action of the Court,
the plaintiff, by counsel, objects and excepts.
page 51 ]
It is, therefore, ordered that the plaintiff,
Christian B. Smith, take nothing by his Motion
for Judgment against the defendants, Edwin H. Mooers and
Willard A. 1\iooers, individually and as co-partners trading
as Mooers Motor Car Company, but that the said defendants
do recover of the plaintiff their costs expended incident to
this proceeding.
The Court, having fully heard the evidence, doth continue
this case until the 21st day of November, 1963, at 10 o'clock
A.M.
Enter
11/20/63
MRD
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Teste: CHAS. R. PURDY, Clerk
by IRA R. PURDY, D. C.
ASSIGNMENTS OF ERROR
1. The Court erred in striking plaintiff's evidence as to
the negligence of the defendant, Mooers Motor Car Company,
a copartnership.
2. The Court erred in striking plaintiff's evipage 54 ] dence as to express and implied warranty against
the defenda,nt, Mooers Motor Car Company, a
copartnership.
3. The Court erred in entering summary judgment in favor
of the defendant Mooers Motor Car Company, a copartnership.
4. The Court erred in striking plaintiff's evidence as to
express and implied warranty against the defendant Dunn's
Service & Storage, Incorporated.
5. The Court erred in excluding evidence of plaintiff's expert as to speed at which plaintiff's vehicle would have lost
traction prior to point at which accident occurred.
CHRISTIAN B. SMITH
By ISRAEL STEINGOLD
His Attorney
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PATTY RALEIGH PHILLIPS,
a witness called by the plaintiff, having been first duly sworn,
testified as follows:
DIRECT EXAMINATION

By Mr. Steingold :
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Q. Did you require a change or any work done on tires
in April or May 1961?
A. I believe it was in March or April I had two tires
recapped.
Q. Where did you have those tires recapped T
A. At Dunn's.

*

*

*

*

*

Q. (By Mr. Steingold) Miss Phillips, when you took the
tires to Dunn's, did they ask you whether you wanted new
tires or recapped tires, or what?
page 6 ]
A. I asked them to recap them.
Q. Did they proceed to do that?
A. Yes, sir.
Q. Did you leave the tires there, or did you wait for them t
A. I left them there. I left the car there.
Q. How long did you leave the car there with the tires Y
A. Oh, a day or two.
Q. And then you came back Y
A. And picked up my car, yes, sir.
Q. And the tires were ready for you¥
A. Yes, sir.
Q. Did they warn you in any way as to the use of tho!se
tires!

*

*

*

*

*

The Court:
What, if anything, d~d they advise you concerning the use
of the tires ?
The Witness: Nothing that I recall.
Q. (By lYir. Steingold) Now, what did you then
do with that automobile T
A. Well, later on I traded it in on a new car.
Q. Whom did you trade it toT
A. To Mooers Motor Car Company .

page 7 ]
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CROSS EXAMINATION
By Mr. Garrett:
Q. Miss Phillips, did the tires look all right to you when
· you brought them in to Mr. Dunn's place of business other
than that they needed some tread Y
A. Yes, sir, they did.
Q. Now, after they were recapped, then I believe you drove
the car for a month or so; is that correct?
A. Yes, sir.
Q. In very early May, perhaps the 2nd, 3rd
page 8 ) or 4th of May, you brought the car to Mooers
and made a trade; is that correct!
A. That is correct.
Q. When you brought the car in for the trade, did the
tires look normal to you f
A. They did.
Q. Had you had any difficulty with the tires Y
A. No, I had not.
Q. Did they appear to have adequate tread on them f
A. Yes, they did.

*

*

*

*

*

Q. (By Mr. Garrett) Well, were the sidewalls
in any way scored or cracked Y
A. No, sir.
Q. They looked perfectly normal Y
A. To me, yes, sir.
Q. I see. What position on the car were the recapped tires
put Y Or do you recall Y
A. I am sorry, I don't know.
Q. You don't know whether it was front or rearY
A. No, sir.
Q. The other two remaining tires, that is, those that were
not recapped, had they been previously recapped, or were
they the original tires Y Or just what were theyY
A. I believe they were the original tires.
Q. That is, original when you bought the carY
A. Yes, sir.
Q. Do you have any idea ho'v much mileage you put on
the car between the time of the recapping and the time that
you traded it into Mooers T

page 9 )
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A. It couldn't have been very much. I don't know.
Q. Can you give us any indication at all in
page 10 ) miles!
A. From the time I had the tires recapped f
Q. Yes.
A. I don't believe I could.
Q. Do you know how much you driv~ a year Y
A. Maybe four or five thousand miles.
Q. Well, then, you had it two months, roughly. We are not
certain whether it was a month or two months between the
time you had it recapped and the time that you traded it in.
~would it be fair to say that you perhaps put no more than
five hundred to a thousand miles on it!
A. Oh, it wouldn't be that much I don't believe.
Q. It wouldn't be as much as five hundred Y
A. No, I don't think so.

*

*

*

*

*

RE-DIRECT EXAMINATION
By Mr. Steingold :
Q. Miss Phillips, did you buy the MG new or
page 11 ) secondhand!
A. It was secondhand. It was about six months
old, I believe, when I got it.
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WILLARD A. MOOERS,
called by the Plaintiff, having been first duly
sworn, testified as follows:

DIRECT EXAMINATION
By Mr. Steingold:
Q. Mr. Mooers, are you connected with Mooers ~Iotor Car
Company!
A. Yes, sir. Partner.
Q. Is that the company which was the owner of the MG
automobile involved in this case T
A. Yes, sir.
Q. Can you tell us where that MG came from T
A. Well, Miss Phillips said she traded it in.
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Bernard E. Du'YIInQ. What do your records showY
A. My records would show where it came from. But I
wouldn't have that with me. I can get it for you.
Q. Well, is there any question at all that that is the carY
A. No, sir.
Q. Now, is the salesman here who turned the car over to
Mr. SmithY
page 13 ]
A. No, sir.
Q. He is not here Y
A. He was here. We can get him in a very few minutes.
Q. All right, sir.
Can you tell us whether the tires were changed on the car
after Miss Phillips traded it in Y
A. No, sir.

Mr. Steingold: That is all. Thank you.
Mr. Moncure: Just one question.
CROSS EXAMINATION
By Mr. Moncure:
Q. Do you all keep any records of the various people that
may try that car out and drive it just as the plaintiff did
here!
A. No, sir.
Q. So, you couldn't tell us whether two or three other
people had driven it while you had it there or not Y
A. That is right.

*

*

*

*

*

BERNARD E. DU~N,
called by the plaintiff, having been first duly
sworn, testified as follows:

page 15 ]

DIRECT EXAMINATION
By Mr. Steingold:

*

*
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Q. That is Dunn's Service and Storage, Incorporated Y
A. Yes, sir.
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Q. What business is that corporation in!
A. In the automobile repair and tire recapping business.

*

*

*

*

*
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KENNETH WAYNE ABRAMS,
a witness called by the plaintiff, having been first
duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Steingold:
·· Q. Mr. Abrams, will you tell us your full name, age, and
address!
A. Kenneth Wayne Abrams, 25, Epworth, Virginia.
Q. Do you know the plaintiff in this case, Christian B.
Smith!
A. Yes, sir.
Q. How long have you known him Y
A. About three to four years.
page 18 )
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Q. What kind of car did he have when you met him that

day?
A. He had an MG.
Q. What did you do at that time!
A. I got in the car with him.
Q. He invited you inY
A. Yes, sir.
Q. All right. Now, what was the purpose of the use of
that car that afternoon Y
A. He was trying the car out from Mooers ~Iotor Car
Company.
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*
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*

*

*

A. Well, we rode out towards Cary Street. And we had a
blowout on the right rear tire. And we fixed that tire at
Thompson and Cary.
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Q. What do you mean you fixed the tireY
A. Well, we put the spare on. We took the flat off and put
the spare on.
Q. Did you observe whether the tires were - well, what
type of tires were on the carY
What I am trying to get at is whether they were new tires,
secondhand tires, recapped tires, or what. What kind of tires
were on the MGY
A. They weren't new tires.
Q. Were not new Y
page 20 ]
A. No, sir.
Q. What kind were they! Do you know!
A. No, sir, I don't.
Q. Let's go ahead from there. Yon changed one tire. Then
what did you do Y
A. We went down Cary Street, and we decided to turn
around and go back into town. It was getting late. He was
going to take the car back. And we had an accident.
Q. Where did you have the accident, and under what circumstances T
A. Well, as we were going around the curve, I believe
coming out of Bridgeway, as 've came out of the curve, I
would say about three car lengths out of the curve, the left
front tire blew and pulled him over to the left, and we went
into the ditch, and it turned over.

*

*

*

*

*

*

*

*

*

*

page 21 ]

Q. Now, can you tell us, with reference to the curve that
you passed, at what point did the tire blow outT
A. It was about two car lengths past the curve, two or
three car lengths after we got through the curve.
Q. And which tire went bad Y
A. The left front tire.
Q. Did you ever go back to see that tire after the accident Y
A. Yes, sir, I saw the tire.
Q. Where did you see itY
A. At Mooers }.{otor Car Company.
Q. Would you recognize it if you saw itT Or could you tell
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by the markings on it anything on the tire that you could
recognizeY
A. The tire was on the car when I saw it. It was still on
the car.
Q. Can you tell whether a tire is recapped or
page 22 ]
notf
A. Yes, sir.
Q. The tire that you say blew, was that a new tire, never
having been recapped, or one which had been recapped Y
A. The tire that blew was a recap.
Q. Can you estimate the speed of the car you were in at
the time that the tire blew?
A. It was about 20 to 25 miles an hour.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Moncure:
Q. You say a tire blew out. You all hit a curveT You were
supposed to turn to your right' Isn't that what you were
approaching Y
A. Yes, sir.
Q. And instead of going to your right, you kept right
straight ahead, didn't you, and ran into the ditch Y
page 23 ]
A. We were already around the curve before
we pulled over to the left.
Q. You had a sharp curve going to your right that you
didn't make and ran into the ditch; isn't that right Y
A. We were around the curve before we went into the
ditch.
Q. Yes. I understand that. But your skid marks started
up there 198 feet before you ran in the ditch, didn't they Y
You saw that, didn't you!
A. No, sir.
Q. You never saw that!
A. No, sir.
Q. And this noise that you heard was just a little "ping"
that you say was a blowout Y Didn't you describe it that way,
as just a "ping!"
A. It was louder than just a little "ping."
Q. Sir!
A. It was louder than just a little "ping."
Q. Just "ping, " that is all it was, wasn't it Y
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A. It was louder than that.
Q. Let's see. You testified in this matter once before,
didn't you!
page 24 )
I am reading: ''I noticed the car pulling over
to the left and I wondered why the car was pulling
to the left. And then I heard a little noise, and the car was
pulling to the left.''
What do you describe as a little noise Y
A. It wasn't a loud noise like a shotgun going off, like I
have heard some tires go off. But I heard a noise, and at the
same time the car pulled to the left.
Q. Well, let's leave the word ''little'' out of it. Could you
describe it as a slight "ping!"
A. It was louder than slight ''ping.''
Q. I am asking you this question, and this is your answer
to it:
''This noise you say you heard, describe it in a little more
detail please.''
You said you heard some noise.
"What kind of noise was itT"
I am quoting you: ''It was just a slight ''ping.'' It wasn't
a loud noise. Just a slight noise.''
Isn't that what you said?
A. It wasn't a loud noise.
Q. I am asking you if this isn't what you said? Didn't you
say "a slight ping!"
A. Yes, sir.
page 25 )
Q. Have you ever ridden in a car when it goes
around a curve and the side of the tire scrapes on
gravel and heard a "ping," a slight "pingY"
A. It didn't sound like that. I know what that sounds like.
It didn't sound like that.
Q. Have you ever ridden on an MG going around a curve
before!
A. I don't ever remember riding in an MG.
Q. This is the first time you ever rode in one Y
A. Yes, sir.
Mr. Moncure : No further questions.
By Mr. Garrett:
Q. Well, calling your attention again to your testimony
once before, do you recall that you were asked the question:
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''All right. What happened then 7'' And your answer was:
''I noticed the car pulling over to the left, and I wondered
why the car was pulling to the left. And then I heard a little
noise, and the car was pulling to the left.'' ''And it dropped
in the ditch and flipped on the top and that was it.''
page 26 }
Did you make a correct statement at that timeT
~£r.

Steingold: May I see that!

Q. (By Mr. Garrett) Do you agree with that statementY

Mr. Steingold: May I see it, please!
Note: The deposition was handed to Mr. Steingold.
The Court: The question was : Did you make that statement!
The Witness: I heard a noise.
Q. (By Mr. Garrett) Do you deny making this statement T
A. No, sir, I don't deny it.
Q. Well, as I understand that statement, there was a
pulling to the left, and then you heard the noise. Is that
correct!
A. It all happened about the same instant.
page 27 ]
Q. Well, was there a pulling to the left before
you heard the noise¥ That is what I am asking
you?
A. It all happened just about the same time.
Q. Could you hear any squealing of the tires before you
struck the ditch T
A. No, sir, I didn't hear any squealing.
Q. Did you later go back to the scene Y
Well, were you conscious at the scene Y
A. Yes, sir.
Q. Were you there when the police officer arrived!
A. Yes, sir.
Q. Did you see him measure 198 feet of skid marks T
A. No, sir.
Q. Were you still in the curve when you went off of the
road!
A. We were beyond the curve.
Q. How far beyond the curve Y
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K er~~neth Wayne Abrams
A. I would say about two or three car lengths beyond the
curve.
Q. You had straightened out, that is, the curve had
straightened up Y
A. Yes, sir.
page 28 ]
Q. Where you went in to the ditchY
A. Yes, sir.
Q. And you did not see any skid marks Y
A. No, sir.
Q. And you heard no tires squealing!
A. No, sir.
Q. Tell me why you didn't tell us before about any blowout going out Cary Street Road when you testified Y
A. I told you about the tire going flat on Cary Street Road.
Q. You told us that before Y
A. Whoever I testified to I said that. It is in my statement
that we had a flat before.
Q. Well, I wonder if you would take your statement and
see if you can find just where it is.

*

*

*

*

*

*

*

*

*

*

page 29 )

Q. (By Mr. Garrett) Well, let me put it to you this way:
When you testified before, did you make any mention of a
tire blowing out at Thompson and Cary StreetY
A; I don't remember 'vhether I did or not. I said that in
one of my statements.
Q. When that occurred, did you or Mr. Smith call Mooers
Motor Car Company!
A. No, sir.
Q. You proceeded to fix it yourself Y
A. There wasn't any need to call them. It was very simple
to fix.
Q. Well, tell us how you fixed it.
A. We took the wheel off that had blown out, took the spare
out of the trunk, put the other one on, and put this one back
into the trunk.
Q. Where was the tire blown outY
A. It was a flat.
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Q.
A.
Q.
A.

It was a flat?
Yes.
Was it a blowout or a fiatT
The tire went flat. I don't lmow whether it .blew out or
went flat. I didn't look at it that close.
Q. Did you remove the inner tube from the
page 30 )
tireY
A. No, sir, we didn't remove the inner tube from the tire.
Q. You changed it with the spare tire?
A. Yes, sir. We left the car right on the ground.
Q. How did you jack the car up Y
A. I believe we used a jack there at the service station.
Q. What service station!
A. Thompson and Cary.
Q. At Thompson and Cary!
A. Yes, sir.
Q. What type of service station was that!
A. Cities Service station.
Q. Did you go into that station, or were you out on the
street when you fixed the tire!
A. We went into the station. We pulled into the station.
Q. I see. How long did that take!
A. I don't remember how long I was there. I think we
drank a soft drink while we were there. It was a warm
day.
page 31 )
Q. Before you left after the tire had been fixed,
did you call the Mooers Motor Company at allY
A. No, sir. Because we were going to go back pretty soon.
Mr. Garrett: I have no other questions.
Mr. Moncure: I just want to ask one question I overlooked.

Q. (By Mr. Moncure) You say you did go up to Mooers
·
Motor Car Company and look at the tire!
A. No, sir.
Q. You did not!
A. I did not before he got the car. I looked at it after the
car had been in the accident.
Q. I mean afterwards you went up there and looked at
this tire?
A. Yes, sir.
Q. Did you see the inner tube when you looked at it toot
A. I saw the hole in the side of the tire.
Q. You saw the inner tube too, didn't you T
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A. I didn't notice the inner tube. All I saw was the hole
in the tire. I didn't notice whether it had
page 32 ) an inner tube in it or not.
Q. You don't know what the inner tube looked
like!
A. No, sir, I don't know what the inner tube looked like.
Q. The tire wasn't chewed up at all running 198 feet,
was itY There was no mark on it except where this blowout
and little cut on it was Y
A. All I saw was the hole in the tire.
Q. And that hole had the deepest break part on the outside too, didn't it YDid you notice that Y
A. No, sir, I didn't notice that.
Q. You didn't notice that it didn't, did you Y
A. I didn't notice it either way.
Q. All you saw was a hole thereT
A. All I saw was the hole there, yes, sir.
Q. That is all.

*

*

*

*

*

page 34 ]

CHRISTIAN BURNETTE SMITH,
the Plaintiff, called as a witness, having been
first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Steingold:
Q. Mr. Smith, what is your full name, age, and present
address?
A. Christian Burnette Smith, 2614 West Grace Street.
Q. And your age Y
A. 33.
Q. Your occupation Y
A. Shoe salesman.
Q. For whom?
A. A. S. Beck.
Q. On May 5, 1961, what was your occupation Y
A. I was employed as a salesman for Encyclopedia Britannica.

*

*

*

*

*
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page 35 )

*

*

*

*

*

Q. Now, on May 5, 1961, how did you happen to call at
Mooers Motor Company!
A. I beg your pardon Y
Q. On May 5, 1961, how did you happen to call at Mooers
Motor Company Y
A. Because I was interested in buying a small car that
was economical. I did some traveling. I thought maybe an
~IG would be serviceable to me.

*

*

*

*

*

*

*

*

*

*

page 36 )

Q. (By Mr. Steingold) Is there anything wrong with your
hearing!
A. I can't hear in my right ear too good.
Q. Now, Mr. Smith, on May 5, 1961, did you go to Mooers
~Iotor Company Y
A. Yes, sir.
Q. And what was your purpose in going there?
A. To look at an automobile.
Q. Did you look at an automobile f
A. Yes, sir.
Q. Did you speak with any of the salesmen at the placet
A. Yes, sir.
Q. What did they dot
A. He showed me some new cars inside on the
page 37 ) sales floor, which I didn't think I wanted to put
that much money into it. So, he suggested we go
out on the used car lot, which I did.
Q. And did he go with you Y
A. Yes, sir.
Q. Do you know the man's name Y
A. No, I don't.
Q. How did you happen to pick out this particular car?
A. Well, he suggested the good buys. He told me this was
a 1957 or 1958, I forget which. I thought it was a 1957. But
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he said it was a 1958. He said it would be a good buy, I
believe, for $1,250 or $1,300, something like that.
Q. Did he tell you anything else about the carT
A. He took the top back and showed me how that worked.
Q. Did he tell you anything about its characteristics Y
A. No, sir. He just told me it was economical.
Q. It was whatf
A. Economical.
page 38 )
Q. What did he mean by thatf Did he explain f
A. I assumed he meant it was Q. No. I said did he explain that!
A. No.
Q. How did you happen to come into possession of it!
A. He suggested that I take it out for a trial.
Q. Did you agree to do soT
A. Yes.
Q. What happened then Y
A. Well, he turned the ignition on. He wasn't sure it had
enough gas in it. So, he told me to bring it back in the rear
and he would fill it up. So, I took it back in the rear of the
building, and he filled it up with gas. And he just told me to
go ahead and try it out.
Q. All right. Did you do it Y
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 39 )

Q. Tell us what happened Y
A. Well, we turned right on Broad Street, went west I
guess out as far as Horsepen Road where we got up to maybe
35 miles an hour or so, to see the different speeds. And then
we came on back down town and went back up Cary.
Q. When you got out on Broad Street Road, can you tell
us how fast you drove the carY
A. I think at one point the speed limit was up to 45, I
believe. I am not sure. It is 35 or 45. But I never drove over
45.
Q. What was the fastest you drove the car out there Y
A. Forty-five miles an hour.
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Christian Burnette Smith
Q. Where did you go from there?
A. Went back downtown, through the traffic, so forth, made
a loop and came back up west Cary Street, up to Thompson
- well, not Cary - I guess it was Main Street - up to
Thompson.
page 40 )
Q. Vv ell, let's tell everything you did Y
A. While downtown, I stopped into a studio to
pick up my son's picture. Then I proceeded to Main Street
up to Thompson Street, made a left on Thompson, to go
up to Cary Street Road. And that is where the right back
tire went flat.
Q. Where was that Y
A. Between lVIain Street - I believe it is Elwood, isn't
it Y - a continuation of Main - between there and Cary
Street Road, right at the Cities Service station.
Q. How far is it from Elwood to Cary Street Road at
that pointY
A. I guess two or three blocks at the most. Two blocks.
Q. All right. Just where did the tire go bad Y
A. Just before we got to Cary Street Road.
Q. So, what did you do about it?
A. I pulled into the Cities Service Station, which was right
to the right, and changed the tire.
Q. What was wrong with that tire? Do you know!
A. Well, it had gone flat. And it seemed like there was
some air leaking around the valve where you put
page 41 ) the air in the tube.
Q. What did you do then?
A. I think we had a soft drink and then proceeded up Cary
Street Road until we turned off to the left. I decided I would
take the car back anyway. So, I turned to my left to make a
loop. And that is where the accident happened.
Q. Well, tell us where you went when you turned off of
Cary Street RoadY
A. I went down the grade and proceeded. back up Bridgeway Lane. I don't know what the street is when you turn
off to the left there. It is not Bridgeway Lane, is it? But
Bridgeway is where the accident happened on.
Q. You turned off. And what is the grade there Y Is it a
level road 1
A. Sir? I beg your pardon Y
Q. Is the road level at that point where you turned off
of Cary Street RoadY
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A .. Were I turned off at, yes, sir. It was kind of a downgrade. Just a slight downgrade.
Q. And as you turned off to your left, is that level there T
A. I don't understand.
Q. What is the nature of the road when you
page 42 ] turned off of Cary Street Road T You said you
turned off and came back.
A. Oh, it is level there. At Cary Street it is level. But it
gradually gets downgrade.
Q. It goes downgrade?
A. Yes, sir.
Q. To what point does it go downgrade! Do you remember
anything there Y
A. SirY
Q. Do you remember any landmarks or anything that would
tell you how far it goes downgrade there and what it does!
Describe it.
A. Oh, it is a curving road all the way downgrade. And I
imagine it is a mile down there to the bottom, I imagine.
Three-quarters of a mile to a mile. Then it turns back to
the right and comes back up the other side, upgrade, slight
upgrade.
Q. Well, is it a straight road all the way downY
A. No, sir.
Q. All right. You get down to the bottom of the grade.
Then what is the contour of the road there T
A. There is a sharp curve at the bottom to your right.
And it goes along kind of curving like. And then
page 43 } it goes back up the grade to Cary Street.
Q. Now, when you got down to the bottom of
the grade, describe as best you can what the nature of the
road is down at the bottom.
A. It is curving.
Q. What type of curvet
A. A sharp curve.
Q. At what pointY
A. At the bottom where you make the turn. That is, as
well as I can remember.
Q. And then from that point on, what is it Y
A. It is straight from there until you - it is a kind of
upgrade. It is not as quickly as it is coming down from the
other side. It is straight until you get up nearly to the top,
and there is a bend at the top.
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Q. Tell us what happened there. You got to the bottom of
this grade. About how fast were you going then when you
got to the bottom of the grade Y
A. No more than 20 miles an hour.
Q. At the bottom?
A. Yes, sir.
Q. Now, when you started back up, how fast were you
going!
A. Between 20 and 25 miles an hour.
page 44 ]
Q. When you got to this curve, how fast were
you goingT
A. Between 20 and 25.
Q. What happened as you passed the curve on the right Y
A. Well, I was going to the curve to my right on the inside
of the road, and as I got out of the curve, about two or three
car lengths, I heard this little noise. I heard this noise. And
it jerked. I could feel the bumping of the steering wheel.
It almost pulled out of my hand. And then immediately it
fed off to the left in this ditch where it just flipped over.
Q. Do you know how wide the road is there T
A. Enough for two cars to pass.
Q. Now, how far past the ditch did the car go after it got
to the ditch T
A. I beg your pardon Y
Q. How far did the car go after it got to the ditch Y
A. It didn't go anywhere. It just turned over.
Q. Well, can you describe the turning over, how it turned
overT
A. Yes. It went into the ditch and just flipped
page 45 ] right over on its top.
Q. Fast, slow, spin, or whatT
A. No. It just flipped over.
Q. Now, what happened to you Y
A. Well, the car had pinned me underneath it. And I was
unconscious.
Q. When you came to, where were you Y
A. They were putting me in the ambulance. I was semiconscious.

*

*

*

*

*
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*

*

*

*
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CROSS EXAMINATION
By Mr. Moncure:
Q. Mr. Smith, I believe you said you heard a
page 57 ) noise and it veered off immediately into the ditch.
Did I hear you correctly, sirf
A. Would you repeat thatf
Q. That you heard a noise, and that the car immediately
veered off into the ditch. Is that what you told us Y
A. Yes, sir.
Q. How far from the hearing of the noise was it before it
went into the ditch YAs close as from here to those windows
behind you YDo you mean that immediately that it went into
the ditch¥
A. Closer than that.
Q. Closer than that!
A. Yes, sir.
Q. You didn't ever see the 198 feet of marks that you made
going into that curve, did you Y
A. I have never seen any marks, no, sir.
Q. If there had been a distance of 198 feet, you could have
gotten your brakes on at 20 miles an hour and never gotten
to the curve, couldn't you Y
A. SirY
Q. Yo.u could have put your brakes on and never gone into
the ditch if you had had any 198 feet of skidding across
theref
page 58 ]
A. I would think so.
Mr. Moncure : No further questions.
By Mr. Garrett:
Q. Well, were you on the right-hand side of the road when
this occurrence began Y
A. Yes, sir.
Q. And I understand within less distance than from here
to that wall you were in the left-hand ditch f
A. I would say 20 feet or more.
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Q. And I believe you said that the road was sufficiently
wide that two cars could have adequately passed!
A. It is very narrow. Two cars could pass if they are very
careful.
Q. I believe you said two cars could pass in safety?
A. Yes, that is right.
Q. You were on the complete right-hand side Y
A. I was in the right-hand side, yes, sir.
Q. And at 20 miles an hour, you lost control and went all
the way across to the left-hand side T
A. Twenty to twenty-five miles an hour, yes,
page 59 ) sir.
Q. Twenty to twenty-fiveT
A. Yes.
Q. You couldn't control the carT
A. No, sir.
Q. Do you know how far it takes to stop at 20 to 25 miles
an hour!
A. When I first heard the blowout, it jerked the wheel out
of my hands, and it went over there. So, naturally I couldn't
get it back in the road.

The
The
would
The
The
The

Court: What was the road surface of this road Y
Witness: It was asphalt. Tar and gravel, I guess you
call it.
Court: I mean it wasn't loose gravelY
Witness : No, sir.
Court : All right.

Q. (By Mr. Garrett) Well, how far did you travel forward
after you say you heard the blowout occur before you went
into the ditch T Tell us that. You say it is less than from here
to the wall.
A. I would say within two car lengths, maybe
page 60 ) three car lengths.
Q. How far would that beT
A. I would say 20 feet at the most.
Q. Twenty feet at the most!
A. I would think so, yes, sir.
Q. Do you know how far it would take you to stop that
car if you had applied the brakes! Do you have any idea
at 20 to 25 miles an hour?
A. If I could have applied the brakes, it wouldn't take very
far.
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Q. Did you apply the brakes at allY
A. Because the car jerked to the right and jerked the
wheel out of my hand. I was trying to get the car back in
the road.
Q. Jerked to your right?
. A. To my left I mean.
Q. Did you apply the brakes at allY
A. No, sir.
Q. Now, after you struck the ditch, how far did you travel
before you turned overT
A. It turned over immediately. Didn't go anywhere.
Q. Beg pardon Y
A. Didn't go anywhere. Turned over immediately.
page 61 ] Q. Turned over where you struck the ditch Y
A. In the ditch, yes, sir.
· Q. And then you w.ere unconscious, so you don't know what
occurred then Y
A. No, .sir.
Q. Were you there when the officer arrived Y
A. I don't remember anything about that, no, sir.
Q. Did you ever go back Y
A. Yes, sir.
Q. Did you notice 198 feet of skid marks T
A. I have never seen it.
Q. You had difficulty with the car at Thompson and Cary,
you say?
A. The tire.
Q. The tire?
A. Yes, sir.
Q. As I understand it, one of the rear tires went down T
A. Yes, sir.
Q. Did you drive it on a flat into the service station Y
A. It happened right at the service station. I could feel
it going down. So, I pulled in and stopped and
page 62 ] checked it. Like I said, the air was coming from
the valve stem. So, I jacked the car up and put
the other tire on.
Q. It didn't go completely flatf
A. By the time I got it jacked up, it was flat.
Q. Do I understand that you did not call the Mooers Company at that time Y
A. No. Because I had intended taking the car back.
Q. You did not call, then, at that time Y
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.A. No, sir.
Q. Did you look at the other tires at that time!
A. Oh, I glanced at them to see if they were standing up,
because this one had gone down.
Q. Was this a recapped tire that went down T
A. I don't know.
Q. Now, do I understand it was leaking around the valveT
A. Of the one that went down in back.
Q. It was leaking around the valve; is that correct Y
.A. Yes, sir.

*
page 72 ]

*

*

*

*

RE-CROSS EXAMINATION

By Mr. Moncure:
Q. Just one question. You say you didn't see these skid
marks for 198 feet. When did you first go out to the scene
of this accident? And who went with you after you got out
of the hospital? You were in there twenty-one days, weren't
you!
A. Yes, sir.
Q. When did you first go there T
A. Oh, I believe ~:lr. Steingold was with me the first time
I went out there.
Q. How long after the accident was that T Wasn't it three
or four months, five months, six months?
A. No, not that long.
Q. Sir!
A. About two to three months.
Q. You didn't see any marks there then three months after
the accident, the first time you went there?
A. No, sir.
Mr. Moncure: That is all.
page 73 ]

RE-DIRECT EXAMINATION

By Mr. Steingold :
Q. Did you look for any marks there at all at that time Y
A. Yes, sir.
Q. Where!
A. 'Vhere he said I skidded. But I couldn't see any.
Q. Who said you skidded Y
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A. The officer's report.
Q. He said you skidded T

A. Yes, sir.
Q. Is that why you looked Y
A. Yes, sir.
Q. Did you skid any hundred or two hundred feet or any
such thing!
A. No, sir. I didn't skid at all.
Q. You did not skid at all?
A. No, sir.
Mr. Steingold : All right. Step down.
The Witness stood aside

*

*

*

*

*

page 110 ]

ANDREW WHITE,
a witness called by the plaintiff, having been
first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Steingold:
Q. What is your full nameT
A. Andrew White.
Q. Your age, occupation and address Y
A. I am 58 years old. I am a Research Director of the
Motor Vehicle Research in New Hampshire. I live on Route
152 in Lee, New Hampshire.
Q. What professional degrees do you have, if any?
A. I have no formal degree from the University. I graduated from Rindge Technical Institute, a private engineering school, in the Class of 1925. I have attended the University of New Hampshire, working there for the past seven
years.
I have been a member of the American Association for
the Advancement of Science for almost thirty years, a member of SAE.
Q. vVhat is that?
page 111 ] A. Society of Automotive Engineers. The
American Society of Testing lYiaterials. I have
been a member of the American Chemical Society. I have
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been a member of the Television and Radio Engineers Association. And a member of the U. S. Army Ordnance Association.
Q. What experience have yon had in tire testingY
A. I have had about ten years' experience of testing and
designing of tires.
Q. For what companies have you done tire workf
A. I have done tire work for E. I. Du Pont de Nemours.
I have worked for B. F. Goodrich Company, the Lee Tire
and Rubber Company, American Viscose Corporation, Cottrail's of Canada and Cottrall 's of England.
Q. Were you called upon by me to test a tire which was submitted to you to determine what caused its failure f
A. I was.
Q. Now, did you test that tiret
A. I did.
Q. Will you tell us the results of your examination and
tests Y

*

*

*

*

*

*

*

*

*

*

page 113 )

Q. Is that the same tire which you tested in your laboratory?
A. It is, yes.
Q. And where did you test itt
A. At our research center at the junction of 125 and Route
4 in New Hampshire.
Q. All right, sir. Now tell us what were the results of your
examination.
A. We received the tire in New Hampshire in the early
part of 1962. And I completed an examination of the tire
on the lOth of August in 1962. The purpose of the examination was to determine whether or not the carcass of the tire
in question was in sufficiently good condition to be retreaded.
We received - or rather I received with this tire a tube.
Upon visual inspection of the interior of the tire, I found
it to be in good condition as far as the interior of the tire
was concerned. I noted two exceptions in this area, however.
The area surrounding a large U-shaped break was generally
darker than the rest of the interior of the tire. There was
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evidence of cord stress in the flap of this particular break.
The second break was evidently a clean cut
page 114 ] with no colorimetric difference from the rest of
the lining.
On exterior examination of the tire in the break area, I
found that the colorimetric difference between the cords in
ply 3 and 4 showed a marked difference between those of
ply 1 and 2. The tire is composed of four plies.
The exterior of the tire when we received it had a heavy
ozone checking on the outside of the tire. The ozone checking
was sufficient so that if I were the one that was examining
the tire for retreading, I would have put it out of service
immediately, because the ozone checking was quite pronounced.
In the tube examination, I found a blow hole in the tube
that was nearly opposite the valve stem. The rest of this
tube was in good condition. And there was no evidence of
mismounting or rim cuts on the tube. The tube fracture was
confined to a relatively small area, and conformed to the
larger facial fracture in the tire. The tube fracture is a
characteristic type of instantaneous break that you receive
in a tube when the tire collapses or rapid escapement of
the air is made.
Based on the general condition of the tire - and I reported on the tube and the nature of the fracture - it was
my considered opinion that this tire should not have been
recapped and sold.
page 115 ) I also in my report reported that a thorough
examination of the carcass of this tire prior to
retreading would have disclosed the weakened condition of
the tire which failed under dynamic conditions.
Q. (By Mr. Steingold) What do you mean by the heavy
ozone checking! And what is the significance of that!
A. Rubber is subject to deterioration with age according
to the exposure of the rubber to sunlight. It oxidizes. And
if you have a heavy ozone condition in the air, which is
created by discharge of electricity, this attacks the tubber
There is a certain life span for any tire. We call it shelf life.
When the tire is new, it has a shelf life that is reasonable
to expect of six months. After that, deterioration sets in
rapidly.
Q. Shelf life!
A. Shelf life,; yes, sir.
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Q. What does that mean Y
A. It means that if a tire comes off the production line
and goes on the shelf, about six months is all it should be
there before it is put in service. Because rubber deteriorates.
Now, the ozone attack is something that is really a catalytic
action in rubber. We get it in Denver. We get it in Weymouth, Massachusetts. We get it in various other
page 116 ] parts geographically of the country greater than
we get it in other parts.
However, it does have a deleterious effect upon the tire
itself. If you get an ozone crack opened and the tire is
under stress, then you start to get instances of moisture
through those ozone cracks. Normal cord tires, or hydrophyllic
as we call it, they will accept moisture. When this occurs," the
tire strength of the cord is weakened.
Another point in ·this particular case : In the industry it
is generally known that we check the hardness of the rubber
by means of a durometer. It is a small instrument that takes
an indentation reading against a dial. This is an indication
of the type of rubber tha.t is used.

*

*

*

*

*

Q. (By Mr. Steingold) Were you in a position
from your examination to determine whether the
breaks in the outer tire - not the inner tube - were caused
by internal or external force Y
A. Yes.
page 118 ]

*

*

*

*

*

Q. (By 1\'Ir. Steingold) Incidental to your examination of the tire, Mr. White, were you able·
to determine what type of break there is in the wall of the
tire, that is, as to what caused that break?
page 119 ]

The Court: Answer that yes or no first.
The Witness: Yes.
The Court: Well, it seems to me this might be within the
scope of this order anyway, because it was tied in with why
it should not have been recapped. I will let him answer.
Mr. Garrett : Exception.
Mr. Moncure : We also note an exception.
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Q. (By Mr. Steingold) Can you tell us now! You say you
could tell us.
A. Yes, sir.
Q. Can you tell us!
A. I made a visual examination of the larger break, and
the exposed cord plies showed that plies 3 and 4 were
fractured some time prior to plies 1 and 2. I verified this by
detailed examination using electromatic radiation.
Q. Is that part of your report, sir!
A. That is part of the report.
~Ir. Steingold: If your Honor please, for the
record, a copy of this report was given to counsel.
So, they are not taken by surprise by it.

page 120 )

Q. (By Mr. Steingold) All right. Go ahead, sir.
A. I found there was a pronounced lack of bronze cord
coloring in plies 3 and 4, whereas plies 1 and 2 exhibited this
normal bronze coloration. This indicated to. me immediately
that the tire had been previously weakened by damage to
the outer plies 3 and 4 before plies 1 and 2 failed.
Q. Now, let's look at the tire itself. Will you explain just
what you mean by that technical language? Step up here to
the jury and point it out to his Honor and the jury.
Do so in a way that his Honor can follow you too, please.
Note: The tire was placed on the table before the jury.
A. Tire cord has a bronze or amber coloring to it. If it
has not been exposed to moisture for any length
page 121 ) of time, tire cord has a bronze or amber coloring.
In these ply cord ends here there was no bronze
moisture available for inspection. But down in here in plies
1 and 2, there is a bronze cord - bloom as we call it - the
color of the cord when they use a material on it to prevent
moisture from entering the cord.
On the sidewalls of the tire, the ozone checking can be
best seen if you stretch the tire, (demonstrating). You find
that all through here it is cracked, indicating that deterioration is at a high level in the tire. And this is more pronounced
in this area (indicating). And any place that you stretch
the tire it will have a different color in the liner section
than the surrounding area.
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And in this area it is quite pronounced, showing to mewhen I look at these breaks, I see a dark color surrounding
it. This means that the tire had been flexing normally in those
particular areas. And normally when we find this after the
break and it is black, we know we have prestressed it. And
this is the area that has been stressed in the weakest point.
In racing tires, if we are watching them on the track, we
get a white bloom on the outside when you are watching the
car go around. That is a halo of heat. That halo is white
prior to this tire failing, but then turned to its
page 122 ) oroginal color -black.

*
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*

page 123 )

Q. (By Mr. Steingold) Now, Mr. White, as a result of your
examination of this tire, I believe you have explained why
you didn't think it should be recapped. Now, I will ask you
this: In the ordinary process of recapping, are you familiar
with the commercial type of recapping?
A. I am. And I have recapped tired.
Q. Would a recapper doing his work on a routine assembly
line basis be able to see what you have described to the jury
if he knew his job!
A. If he had good inspection procedures, he should have
found this tire as a tire unfit for recapping because of several
other things which I have not gone into.
Q. All right, sir. Suppose you go into all of that, all that
you think is necessary.
A. In order to support the findings that I have expressed
here, I subjected the tire to a series of what we call durometer tests.
A. durometer test checks the hardness number of the
rubber. I have brought with me a pocket durometer that is
used universally in the industry.
page 124 ] I found that the durometer hardness number
of the sidewall of this tire was in the area of 40
to 46 points. This indicated to me two things immediately.
There is a reversion of the rubber due to over-curing in the
mold. And if the tire was checked when it came out of the
mold, this reversion would have been found.
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Now, reversion of rubber causes the tire to become weaker,
because the recapper is forced to put his heat in this matrix
from this direction through the tire and around on the outside. In checking these numbers here, we find the tire is in
the area of 40 points. If we check the tread of the tire, we
find that it is in the area of approximately 60 to 70 points.
The minimum degree of hardness for a polymer for good
tread wear should be in the area of 60 points. Anything
under that is suspect.
vVhen it gets in the area of 40 points, we have a reversion
of the material by over-cure, or we have a deterioration of
the tire. Now, when we take a 40 point durometer test on
the sidewall, subject it to heat for one hour at approximately
300 degrees of heat, we further deteriorate that. And in
normal inspection, the durometer should be checked on the
sidewall of the tire in good shops, and is done, and also on the
tread face.
page 125 ) If there is a wide difference in these durometer numbers, the tire has been over-cured.
Q. What do you mean by ''over-cure Y''
A. That the sidewall has received too much heat, and the
rubber itself has started to revert to its normal state, which
is sticky and very elastic.
Q. And what connection, if any, does that have with the
danger of a tire giving out T
A. The biggest enemy of all tires is heat. If we subject
it for a prolonged period of time to heat, the rayon and
nylon used in the cords, or even the cotton, will extend.
And they are extensible. When they do extend and are flexed,
they break very easily.
Q. Did you have anything to add to that?
A. Well, in checking the sections, the sidewalls, the crown,
and the bead and flipper area, I found the sidewall rubber
tested in the area of 40 to 46 sure hardness number, and the
shoulders tested between 60 and 64 hardness number. And
this was prevalent on both sides of the tire in most areas.
And I made five random checks of each section.
· Q. Now, I don't know whether we got it clear before or
not, but incidental to the primary inspection, did you definitely determine whether this - well, suppose we do it this
way: Will you look at the breaks in this tire,
page 126 ) point them out to his Honor and the jury, and
tell us in your opinion what caused each break.
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A. This break (indicating) in this area - and you can
note that the cords are very bronzed, have a bloom - this
was a break by impact and was not broken prior to this
particular failure.
The difference in the cord color is quite in evidence even
today, whereas this (indicating) is all whitened with the
exception of plies 1 and 2.
This and this (indicating) are impact breaks, and this one
is a cord failure break.
Q. Can you describe the cord failure break for the record Y
A. The cord failure break is located in section 2A on side
2 of the tire.
Q. And what shape is it Y
A. The break, is I would say, cylindrical, or teardrop type
of break.
The Court: Is that the hole that has got the flap on it Y
The Witness: That has the flap, yes, sir.

*

*

*

*

*

*

*

*

*

*

page 144)

CROSS EXAMINATION
By Mr. Moncure:
Q. How long do you say it is before a tire
page 145 ] begins to get these ozone line places in itY
A. I didn't say, sir.
Q. Well, how long, if you know, is itY
A. It is a question of the exposure and the concentration
of ozone - exposure time together with the concentration
of ozone in the particular area.
Q. Well, let's take ideal conditions. For ozone to get to it,.
what is the shortest period in which you get this flecking
that you find on this tire Y Would you tell us?
A. In concentration in the laboratory, within one hour.
Q. Sir!
A. In concentration within a laboratory, within one hour.
Q. Within one hourY
A. Yes, sir.
Q. Well, what about the time that you saw this tire! When
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did you first observe this ozone breaking on itT Can you give
us this date, sir Y
A. Yes, sir. The tire was examined on 10 August 1962.
Q. And all of this ozone lining there that you described,
the cracks, could have occurred under ideal con-page 146 ) ditions within an eight, nine or ten-month period,
could it not t
A. In a very high concentration, yes, sir.
Q. It could sit up in a garage with electrical equipment
running in there and gases up on the shelf and have those
same cracks, and you could have seen it in August, and not
have had a one of them in May of 1961; isn't that true, sir Y
A. Sir, you have to have a discharge of electric current in
order to create ozone. Being near the lights will not do this.
Q. You don't know what or where it was for the period
between May lOth and August?
A. I do not.
Q. May 5th and August lOth, do you, sir T
A. I do not.
,
Q. So, what was the condition of this tire as of May lOth
you do not know, sirY
A. I do not.
Q. Now, when you come to these colored cords that you talk
about on it, does the exposure to air of those cords change
the coloration T
A. It does, yes.
Q. And to make them look bronze or look white,
page 147 ) how long does that takeT
A. Under normal atmospheric conditions, two
to three years.
Q. Well, suppose it is subjected to some heat, and wide
open where the air can hit it, in a place with fumes rising
like a garage, it could happen in seven or eight months,
couldn't it?
A. This could accelerate the deterioration.
Q. So, the condition of that tire as of May 5, 1961, you
don't know to this day what it showed then, do you, sir T
A. I do, sir.
Q. All right, sir. You say you do Y
A. I do.
Q. Coming on down to the darkening on the inside where
the breaks are, how long does it take for that to occur?
A. Will you repeat that, sirT
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Q.
little
A.
Q.

How long does it take the casing where you say it is a
darker inside to develop under ideal conditions Y
I don't get the question.
You said it was darker. Let's pull the inner tube out.
I may want to look at that before I get through
page 148 ) too.
Q. You say this looks darker here (indicating) Y
A. The area surrounding the breaks Y
Q. Yes, sir.
A. Yes.
Q. How long does it take for white to get that dark after
a break and after air is exposed to it, and everybody rubbing
it with their hands like I have seen you do two or three times T
A. This depends on the amount of heat in the area.
Q. If there was a boiler in a garage, that could happen
in two or three weeks, couldn't it!
A. No. Because it would happen over here too, sir. This
is a stress coloration. If I rub over here, I don't get a stress
coloration.
Q. Have you ever seen a tire blow out one hundred or S(\
feet down the road and not tear an inner tube all to pieces Y
A. I have, sir.
Q. And this inner tube has nothing on it in any way, shape
or form except that one little blowout? It is a good inner
tube!
page 149 ) A. That is right.
Q. I believe you told this jury, did you not,
that this blew out first (indicating) T
A. Yes, sir.
Q. And then this hole here came afterwards Y
A. Yes, sir.
Q. Look at that tube and see if you don't see a mark Mr. Steingold: If your Honor please, I don't think the
witness should be subjected to a man standing two or three
feet in front of him and yelling in his face.
The Court: Let's be a little more calm.
Mr. Moncure: I am sorry.
Q. (By Mr. Moncure) Examine right here and see if you
don't see a scratch on that tube T
A. A scratch on the tube?
Q. Yes, sir. A scratch that matches up exactly with this cut!
A. I don't see it,
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Q. You don't see itT
A. No.
Q. What do you call that place right there!
page 150 ] What do you call that right there if that isn't a
scratchY
A. I see all this type scratch over the entire tube, sir.
Q. Do you see a.ny scratch in a straight line right there Y
A. No straight line there. I see curvatures.
Q. You don't see itT
A. I do not, sir.
Q. Well, if it is there, it couldn't have gotten there after
this blowout, because the tube wouldn't have been pressing
up there, would itT
A. What couldn't get where?
Q. The scratch on this couldn't have gotten there if the
tire had been blown out when it hit there Y
A. Sir, you see the scratch. I do not. I see the tube has a
lot of shall we say stress points.
Q. If you can't see that, we will point it out.
Let's match it up.
A. I see one over here (indicating).
Q. You can't see the one here T
A. I see some here, here, here, all over the tube, sir.
Q. All right. We will point it out.
page 151 ] Q. Now, sir, let me ask you this: Did you ever
see a tube when it blew out, and the cut part
was out here, and it was thin out in here, rather than when
it came out from the inside and the thick part was here and
the other came out here (indicating) T
Have you ever seen one have the cut part on a slant inward
rather than outward, coming outT
A. Would you want me to show you this, sir!
Q. I say have you ever seen one like that, sir?
A. Yes. ~{any of them.
Q. You call that blowing out from the inside with a slant
in here?
A. Yes, sir.
May I show you whyt
Q. You can show anything you want.
A. All right.
In this respect, I have taken every brand and make of tire
that is reported here, and I have blown them out in order
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to study the type of fracture that occurs, sir. And in that
case, I think you will find it.
Q. I would rather you would point it out.
A. I many cases I have seen exactly the same break as
this, blowing from the inside out. In reality,
page 152 ] sir, these types of breaks are implosions followed
by explosions.
Q. You are familiar with Firestone, I believe you said T
A. I am, sir.
Q. Look at the one on the bottom of page G-43 showing a
cut in the tire with no difference between the one you are
looking at here, except the "V" runs the other way.
A. But if you study this photograph, sir, you will find that
the cord ends are completely frayed and laying outside of
this flap where we have no cord ends outside of this one.
It is rather obvious in the photograph.
Q. Well, that is your view of it.
All right. You can sit down. I will ask you one or two more
questions.
Note: The witness returned to the witness stand.

Q. (By Mr. ].iloncure) In a laboratory you have expert
equipment and every sort of thing where you examine a
casing, do you not, sir Y
A. We do, sir.
Q. And that is the type of examination you
page 153 ) made in order to come down here and give us
your diagnosis and your opinion that this casing
should not have been recapped f
A. We did not use X-ray on this tire.
Q. What do you call that little gadget you were using just
nowT
A. This is a durometer.
Q. Well, what did you do when you said that this was
verified by more detailed examination with the use of electromagnetic radiation Y
A. We have a series of lamps, sir, that are used generally
in monitoring the condition of textiles. This is known . as
electromagnetic radiation. In this particular case, we used
short-wave radiation of two to three thousand Engstrom
units. This is in the area where normal rayon or nylon cord
that has an anti-oxidant will bloom. It will show immediately
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things that the human eye cannot see. And it is standard
practice in all laboratories.
Q. In laboratories T Do you know the standard practice
with using any type or class of electromagnetic radiation
before recapping a tire in the Richmond area?
A. Oh, I think you will find, sir, that this is used universally by all retreaders in all areas that have acceptable shops.
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page 155 ]

By Mr. Garrett:

*

A. Andrew J. White.
Q. Now, do I understand that the running of this tire flat
would have no effect on its sidewall whatever?
A. It would if it was run flat long enough, sir.
Q. How about 198 feet?
A. No.
Q. That wouldn't affect it whatever!
A. No.
Q. Mr. White, do you mean to tell me you run a tire flat
for 198 feet and it won't hurt the tire at allY
A. I have run them flat, sir, for as high as six to seven
hundred feet without any cord pull on the sidepage 156 ] walls.
Q. And no damage to the tube!
A. No.
Q. On what kind of a rim T
A. On a standard drop-center rim 15-inch, either a K-type
Chrysler or a standard G~I.
Q. How about the type rim on an MG-A Y
A. This is a 4-%-inch rim. It is almost a standard dropcenter type rim.
Q. Is this a so-called safety rim on an ~IG-AT
A. No.
Q. It is not!
A. No. The safety rim, if you use the terminology '' saf~ty, ''
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is what we commonly term as the hump rim owned by
Ch1·ysler. This is also used in one side by some other manufacturers but not termed basically as ''safety rim.''
Q. Ca.n you show me on that tire just where the recap ends
and the old tire begins Y
A. There is no curve guard on this tire.
Approximately within this area here (indicating).
Q. Let's turn it over and see if we can see it.
page 157 ) A. They generally come down into the shoulder.
It is a question of the type of mold, the particular
matrix, that this particular recapper used.
Q. That is just at the four lines below where you have
placed the numbers 1-B, 1-A, 1-0 and 1-D Y
A. Yes. To use this type of matrix, this would be about it.
Q. At the bottom of the B and A and so on T
A. In other words, if you speak of recap, this is one story.
If you speak of retread, this is another story.
Q. Well, now, you say that this ozoning - well, I never
have quite pinned you down on just how long it takes to -do
that. But there is evidence in this case that this recapping
was done within a month and maybe at the outside two months
before this accident occurred.
A. This I don't know, sir.
Q. Don't you see this cracking all the way down to this
point right on top of the brand-new rubber that was put on
there!
A. Yes. There is ozone cracking in this area as well.
Q. And that is brand-new rubber? Would you
page 158 ] question that that was only a month old when
this accident occurred Y
A. He may have trimmed in here. A great many do in what
they call the sleeve area.
Q. Wait a minute.
You say that the recap ran all the way down to this point
(indicating) T
A. To this area right here, yes, sir.
Q. Well, don't you see the cracking right up here in the
brand-new rubberY
A. Yes. There is cracking in here.
Q. And that could have occurred within a month, then,
couldn't itT
A. It could have occurred because the cracking underneath
this tread was covered by a very thin sleeve when he rolled
it down.
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Q. Well, what difference do you see between this cracking
and this cracking right here (indicating) f As a matter of
fact, I see it here. And I don't see it out here.
A. Well, you stress that up here (indicating). There it is
(indicating). There isn't a great deal of difference. It appears
to be almost homogeneous whether it is here or here (indicating).
page 159 )
Q. So that on brand-new rubber, in the two
and a half years since this accident you could
have gotten this cracking, couldn't you T It is shown right
there, isn't it!
A. If I may explain Y
vVhen you turn the side of the rubber and stitch it down
here, this is paper-thin. In fact, it is almost a run-over rubber.
There is 11/32 in this crown area and tread. But here, when
he puts it in a mold, it is paper-thin. So, it could really be
a silhouette of what is underneath.
Q. Let me ask this question - well, go ahead.
A. Because if you come up in this section of the tread,
you will find there is no cracking, because we have 11/32 of
rubber. I am speaking of the part above the three layers
near the tread.
Mr. Garrett: This is a picture I want to use for illustration
to test ~'.lr. White on something.
Note: The photograph was handed to 1\tir. Steingold.

Q. (By Mr. Garrett) That is a car in a curve, isn't
itY
page 160 ] A. Yes.
Q. And it is going at what speed would you
think?
A. I would have to know the spring rate. It could be
standing still and have the spring taken off here.
Q. Well, isn't it right obvious that that tire is laying over
on its side right much Y
A. It is, yes.
Q. It is moving, then, isn't it f
A. Not necessarily.
Q. You mean a tire would lay over like that without moving?
A. If you put enough spring rate on that front wheel and
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stand it still, you can take a picture. But I would assume
that this car is moving.
Q. And when it is moving at a rapid rate of speed around
a turn, it lays the tire over on its side, doesn't itT
A. It does.
Q. And it probably would cause the type of flecking you
see all in here, wouldn't it Y
A. It would if it could get over on this shoulder, yes.
Q. Which you don't see on this side of this
page 161 ] tire T
A. Well, I see quite a bit of it here too.
Q. Which is the inside of this tire Y
A. Not the radial. It is a question - the inside of the
tire could be either side; it is a question of how you want
to mount it.
Q. Which one was the inside at the time this accident
happened?
A. I do not know that, sir. I would say the inside of the
tire was the side without the break.
Q. All right.
Now, if we had this tire in this position, such as we have
the tire on this car, and it hit a stone, such as is shown in
Exhibit Number 4, what in all likelihood would happen Y
A. What stone do you mean, sir T
Q. These stones f
A. These stones here (indicating) Y
Q. Yes.
A. And it was laying over on the side!
Q. Yes.
A. It would cut the tire and leave a very nice clean bronze
break.
Q. Would it do something like this cut that you
page 162 ] see here on top of that big blowout! Isn't that
a cut that starts up in here and goes on downY
A. I don't believe you can say this is a cut, because the
edges here are not sharp. It seems to work all the way back
up in here.
Q. What is this here (indicating) T
A. This is basically a cut (indicating). You can see that
it is a cut.
Q. You have a cut here, and you have a cut right here. And
you don't know whether that is a cut or not in that area Y
(Indicating) .
·
A. That is not a cut, sir.
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Q. What is this up here (indicating)?
A. It seems to be a stress area in the tire. There is no
break in this here at all (indicating).
0. Well, if you laid the tire over about like this one was
laid over here and it hit a stone such as this, don't you think
it might blow the tire out?
A. If the stone could penetrate the carcass, yes.
Q. Well, this is penetrated, isn't it Y
A. Yes. But we have one other thing here. We do not
have a classical break in the tube. We have what we call an
implosion-explosion break in the tube, which is a
page 163 ] jagged line which shows that it was a blowout
rather than something impacted from the outside in.
Mr. Garrett: I would like to introduce this.
Mr. Steingold: I object to it. He wanted to use it just for
demonstration purposes, your Honor. There is nothing tying
it to any fact in this case.
The Court: Well, it ties in with the evidence that he used
-the examination. That is the only thing it ties in with.
Mr. Garrett: All right, sir.
The Court: For that purpose it can go in at this stage.
Note : Defendant's Exhibit No. 1 was marked and filed with
the Court.

Q. (By Mr. Garrett) Running this tire flat for 198 feet
would not affect the test you made with that little instrument
on the sidewall 1
A. If the tire was flat and I used this instrument, it would
have a direct effect upon the reading of this inpage 164 ] strument.
Q. What would it read- less or more?
A. It should read more.
Q. If it ran flat, it should read more.
A. It is starting to pull the car to the left in the turn.
Q. I am talking about that little thing you pulled out of
your pocket.
A. I thought you meant this instrument here (indicating).
Q. That thing you pushed on the side.
A. A durometer.
Q. Yes.
A. Running a tire flat for 190 feet T
Q. Yes.
·
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A. It wouldn't affect the sure hardness number of that
polymer.
Q. You have never seen a tire run for 198 feet and get
weak in the sides - that is, run flat for 198 feet Y
A. I have run a great number of them at 600 feet, sir, and
had no sidewall breaks, no cord pull, in evidence.
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page 175 ]

JOHN G. PACE,
a witness called by and on behalf of the plaintiff, having been previously sworn, testified as follows:
DIRECT EXAMINATION

By Mr. Steingold:
Q. What is your name, address and occupation, sir!
A. John G. Pace, Henrico County Police.
Q. Were you with the Henrico Police on May 5, 1961!
A. Yes, sir, I was.
Q. In what capacity!
A. Just a patrolman, sir.
Q. How did you happen to come to the scene of an accident
on Bridgeway Road on that dayY
A. I was called on the radio, sir, or rather given a call
on the radio from the dispatcher to respond to this accident.
Q. When you got there, what did you find as to A. Excuse me one minute. Let me find that
page 176 ) right here, sir.
·
This was on a Friday, sir.
Q. A Friday, May 5, 1961 Y
A. That is right, sir.
Q. What time of day Y
A. The call came in at 4 :23. I was notified at 4 :25. And I
arrived at 4 :33.
Q. When you arrived at the scene of the accident, where
was the automobile that had been involved in the accident T
A. This vehicle, the front end was headed in a south
direction with the rear end headed in a north direction. The
car had completely turned around Q. Wait, now. I just asked you one question. You answered
another.
My question is : Where did you find the carY
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A. The vehicle was in the ditch, sir, more or less crossways
of the ditch.
Q. Crossways of the ditch Y
A. That is right, sir.
Q. Was it upright or otherwise 7
A. It was upside-down, sir.
Q. Were there any people in the area!
A. I don't recall. I think the people were out
page 177 ) of it, sir. I don't recall that, sir.
Q. Have you been to the scene of the accident
recently?
A. No, sir, I haven't. As a matter of fact, I haven't worked
that section in about two years now, sir.
Q. Then, you wouldn't remember from recollection how far
the ditch was from the hard surface, would you, from recollection!
A. No, sir.
Mr. Steingold: That is all. Thank you.
The Court: Do you wish to cross-examine on this witness f
CROSS EXAMINATION
By Mr. Garrett:
Q. Officer, you say that the car was headed south when you
got there¥
A. Yes, sir, it was.
Q. And on its top?
A. Yes, sir.
Q. Did you find any marks on the highway, the
page 178 ) roadway, at the timet
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page 181 )

A. No, sir. That was not. But I told him it was approximately, if I recall - to the best I could recollect, it was approximately two hundred feet.
Q. Of skid marks T
A. Yes, sir.
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Not skid, sir. It was more or less a mark going into a curve
like a tire mark would go into a curve.
RE-DIRECT EXAMINATION
By Mr. Steingold :
Q. You say not skid marks Y
A. Scuff and skid. We call it a scuff and skid mark where
a tire will go in on the side and go in on the curve. Skid
marks are completely flat.
Q. Can you tell us what type of pavement this is!
A. I would classify this as macadam, sir. It is more or
less rock and gravel and tar mixed, sir. But it was level
along this area, this vicinity. And this road, this particular
road, is twelve feet wide, sir.
Q. And it is level for some two or three hunpage 182 ) dred feet, isn't itT
A. Now, I don't recall how far, sir. All I know
it is level in this area around the curve, sir. It is level. But
it is definitely a hairpin curve. And the road is approximately
twelve feet wide.
Q. And you have just told Mr. Garrett that you found
scuff or - you don't call them skid marks - for about two
hundred feet along that road; is that correct!
A. Approximately, sir.
Q. How, what part of the road Y
A. I will have to show you, sir, on my diagram here.
Q. Well, let's see if you can show us on something else.
Let's refer to this as Plaintiff's Exhibit Number 9.
Note: Plaintiff's Exhibit No.9 was marked.
Q. (By Mr. Steingold) Will you step down here and point
it out?

The Court : I guess that tire is in evidence by
page 183 ) now.
Mr. Steingold: Your Honor, let's mark this tire
and inner tube in evidence as plaintiff's exhibits.
The Court: We have been using it all day, so I guess we
had better.
Plaintiff's Exhibit Number 10 will be the tire; and the inner
tube will be Plaintiff's Exhibit Number 11.
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Note: Plaintiff's Exhibits Number 10 and 11 were marked
and filed with the Court.
Q. (By Mr. Steingold) Do you recognize this plat, sir!
Let's forget your notes.

Mr. Moncure : He said he had to trace them from his notes.
Let him open his notes.
Mr. Steingold: I don't care to have him trace it from his
notes.
The Witness: Sir, I am not too familiar with this diagram
here.
Q. (By Mr. Steingold) You are not familiar
with the notes that you just found today after
being lost for two years, are you Y
A. What do you mean, sir Y
Q. You would have to refresh your memory from those
notes!
A. Yes, sir. But I mean going by my diagram, sir -this
was drawn on the scene, sir.
Q. This one won't help you, then, sir Y
A. Yes, sir. This appears to be the exact diagram I have
here, sir - or similar.

page 184 ]
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page 186 ]

RE-CROSS EXAMINATION
Q. (By Mr. Garrett) Officer, do yoU: have your notes there
on the diagram 7
A. Yes, I do.
Q. Do you think you could draw this same diagram on
this yellow pad T
A. From these notes T
Q. Yes, sir.
A. Yes, sir.
Q. And show us what you - well, show the skid marks
you found.
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Note: The witness drew a diagram on yellow paper.
Q. (By Mr. Garrett) The scuff and skid marks were
where!
page 187 ) A. The scuff and skid marks, sir, I think to us a scuff and skid is when a car goes into a
corner, sir, and it lays down rubber around the curve. A
skid mark is a completely flat mark where a tire skids.
Q. I was going to ask you about that distinction.
A. I mean that is the way we interpret it.
Now, this, sir, is approximately - if you can see this this is approximately, going by my notes too, sir, this is
approximately where the tire marks started here (indicating
on the diagram).
Q. At the "XT"
A. That is right. In this area right in here (indicating) Y
Q. Will you diagram the way the marks went from that
point onY
A. The vehicle traveled- the marks we have traveled this
way. (The witness placed a mark on the diagram.) Then that
is when the car struck this ditch right here, sir. It crossed
a small little ravine right in here (indicating).
Q. Did you mark that ditch or something there so we can
tell what you are talking about in the record Y
Note: The witness placed a mark on the diagram indicating the ditch.

Q. (By Mr. Garrett) How did you find the car
at the time you arrived on the scene Y
A. The car, after it struck the ditch, sir, it traveled up the
ditch, like this (indicating on the diagram). And you could see
where the car had Mr. Steingold: If your Honor please, I object.
The Court: Objection sustained.
Just state what you saw, not what you concluded happened.
Just what you saw when you got there.
The Witness: All right, sir.
page 188 )

Q. (By Mr. Garrett) Were there any distinctive marks that
you saw during that travel T
A. Yes, sir.
Mr. Steingold : If your Honor please, he said exactly the
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same thing. He said ''distinctive marks during that travel.''
Now, he wasn't there to see the travel.
The Court: I told the Officer what to testify.
The Witness: All right, sir. The vehicle traveledThe Court: No. You didn't see it, did you T
page 189 } The Witness: No, sir.
The Court: All right. Just state what you saw.
The Witness: All right, sir. The vehicle was turned upsidedown, sir, headed in a south direction across the ditch, sir
(indicating on the diagram), on its top.
Q. (By 1Ir. Garrett) How far was it from the "X" where
you say the skid and scuff marks started to where the vehicle
left the road T
A. Approximately 198 feet, sir.
Q. Did you measure that, Mr. Pacef
A. I did that, sir.
Q. Would you mark that on that exhibit?
Note: The witness so indicated on the diagram.
Mr. Garrett: Will you take your seat nowf
Note: The witness returned to the witness stand.
Mr. Garrett: May I introduce that, your Honor Y
The Court: All right. Defendant's Exhibit
page 190 } Number 2.
Note: Defendant's Exhibit Number 2 was marked and filed
with the Court.
Q. (By Mr. Garrett) Now, what do you mean by scuff and
skid marks as distinguished from skid marks Y
A. Well, sir, to us we classify as a scuff and skid mark
that when a car makes a sharp turn, you can see where the
rubber has been laid down and see the marks of the imprint
of the tire where it goes into any soft - or rather on the
pavement. And a skid mark- a brake skid mark is where a
brake is applied, and you can see the whole imprint of the
tire sliding, sir, on the pavement. I mean that is the way we
determine it; that is the way we put it. And the car started
spinning-
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The Court: Did you see this accident t
The Witness : No, sir.
The Court: Don't talk about the car spinning.
The Witness : All right, sir.
Mr. Garrett: That is all I have.
page 191 ) By Mr. Moncure :
Q. Where you have got the ditch there, where
the car left the scuff marks when it ran into the ditch, what,
if any, marks were there between that point and where you
see the automobile turned upside-down there Y Did you see
anyf
A. Yes, sir. The grass and dirt was all tangled up and
torn up, sir, up the ditch.
Q. Were those tangled up grass and marks - did they
lead right up to where the car was upside-down or not T
A. Yes, sir.
Mr. Moncure: That is all.
RE-DIRECT EXAMINATION
By Mr. Steingold :
Q. How close was the fence to the ditch T
A. I don't recall that, sir. I don't recall. I know there was
a fence. But I don't recall how close it was.
page 192 ) Q. How long was the carY
A. How long was the car f
Q. Yes, sir.
A. I can't answer that either, sir. Cars vary, sir. I didn't
measure that. The normal car is 16 to 18 feet long.
Mr. Steingold: No further questions.
RE-CROSS EXAMINATION
By Mr. Moncure:
Q. Do you have on your plat how far it was from the indications where the car went in the ditch, whether it was
down the line or what Y
A. No, sir.
Q. You didn't measure that!
A. No, sir.
Q. I won't ask you for your independent recollection.

Christian B. Smith v. E. H. Mooers and W. A. Mooers 49
Individually and as Copartners t/a Mooers Motor Car Co.

*
page 218 ]

*

*

*

*

IN CHAMBERS

Mr. Moncure: If your Honor please, the Defendant, Dunn's
Service and Storage, moves the Court to strike out Count 2
of the Motion For Judgment which alleges a warranty on
the ground that there is no privity between this Plaintiff and
this Defendant, and on the further ground that this Defendant is neither a manufacturer nor a seller of this tire.

*

*

*

*

*

*

*

*

*

page 219 ]

Now, my second motion is to strike the Plaintiff's evidence
on the basis that he has not proved any negligence against
this Defendant in its recapping of this tire.
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page 220 J

I, therefore, respectfully submit the Court should strike
the evidence and enter up judgment for the Defendant Dunn's
Service and Storage.
Mr. Sutton: May I add a word T
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*

*

*

page 221 J

Mr. Garrett: Your Honor, first of all, on Count 1, on which
there are numerous allegations about Mooers Motor Car
Company soliciting companies by advertisements and various
things set out in their advertisements - and then it gets to
the point that they knew or by the exercise of reasonable care
should have known that the tires were defective - there is
no evidence whatever of any of that. All the expert testimony
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has been directed to Wallace's client, Mr. Dunn. So, I respectfully move the Court to strike Count 1 based on negligence
insofar as Mooers is concerned.
Now, Count 2 is not directed to Mooers.
Count 3 deals with both an express and implied warranty.
Insofar as an express warranty is concerned, all that was
said, according to the plaintiff, was that the boy
page 222 ] that loaned him the car up at Mooers showed him
some new cars. And then he suggested he look at
some used cars. And he suggested this 1957 or 1958 MG and
said it was a good buy for $1250 to $1300, and told him nothing
about any of the characteristics of the car. He did tell him
it was economical. And he suggested that he try it. And he
filled it with gas, and off he went. So, there certainly was no
express warranty there at the time. And I have given you my
views on the implied warranty feature where there was no
sale. I have, however, since that time, gone into that a little
bit more. And in }fichie 's Jurisprudence entitled ''Sales,''
they state the rule of Virginia to be that ''There is no implied
warranty as to quality. And the maxim Caveat Emptor applies to the sale of personal property in the absence of fraud
or express warranty."
Now, there are some exceptions to that. You are familiar
with the food exception. Also where a man orders an article
for a definite purpose such as - well, say he orders a wheel
to go into a piece of machinery and says ''I have got this
piece of machinery, and I need a wheel that will
page 223 ] do such and such,'' and he orders it, and the
supplier who sends it to him says, "This will do
the trick,'' and it won't do the trick, then that is an exception.
But this is a situation in which we have a potential buyer
here who is as free to inspect this thing as the potential seller.
It doesn't seem to fall in any of these categories.
Now, if there is no implied warranty where there is a
completed sale, I cannot see how there could be any implied
warranty where there is a likelihood of a sale or a possibility
of a sale. That, at most, is what you have got here.
As I understand it, this boy at the time the tire went fiat,
at the time the first tire went fiat as he tells it, made up his
mind to take the car back. He took a rather circuitous route
to get back to Mooers ~Iotor Car Company. But he did. So, I
do not believe that any of the counts insofar as directed to
Mooers have been sustained by the evidence here.
The Court: Well, I want to hear both sides of this so I can
be tb.;nking about it between now and tomorrow and not have
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to wait until tomorrow morning to hear what your arguments
are.
page 224 ) Do you want to respond~ I want to get both
sides of your thinking tonight.
Mr. Steingold: As to the express warrantyThe Court: Which defendant?
Mr. Steingold : I am talking about both defendants.
As to the express warranty, I think we have got a very
'veak case. I don't see any express warranty there. As to
negligence, I think that is a matter of fact for the jury. There
has been testimony that there was negligence in attempting
to recap a tire that the evidence indicates was not recapable,
and should not have been recapped.
So, that is as to Dunn's.
Now, as to I\:looers, there is a duty, as I understand it, on
the seller - and in this case, ~fooers was the seller, and was
attempting -to make a sale - and there is not much authority
on the point, but that has been raised on demurrer. And your
Honor has ruled that Mooers in their effort to promote a
sale would be bound by a warranty. And under the same
theory, they would be responsible for negligence
page 225 ) if the tire could have been inspected, and by
reasonable inspection they could have found that
the tire should not have been left on an automobile. I think
that is a question of fact under the cases. There are a raft of
cases on that point. I can have them together for you by
tomorrow morning.
The Court: Well, with regard to alleged negligence of
Mooers, what duty was on them that they failed to discharge
with regard to the tire T
Mr. Steingold: Mooers turned a car over to a prospective
purchaser, and by doing so, must have been presumed to
have represented the car was reasonably safe to be tested.
The Court: You are talking about warranty now. I am
talking about negligence.
Mr. Steingold: That is warranty.
The Court: I am talking about negligence.
Mr. Steingold: They dovetail. In doing so, the question of
fact is whether J\IIooers was guilty of negligence in failing
to inspect that car to see whether the tires and other mechnical features were in reasonably safe shape to go out. That
would be the negligence.
page 226 ]
Now, this expert testified that you could tell
on the beading on the side of the tire that it was
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deteriorated. And if a tire was deteriorating, it might be
dangerous. In this case it proved to be dangerous.
Mr. Garrett: Can I say something on that pointY
The Court: Yes. Anything you want to.
Mr. Garrett: His evidence on that is certainly inconclusive,
your Honor. He said that that could have occurred under
extreme circumstances - I believe he said within an hour.
The Court: Depending on the heat.
Mr. Garrett: Yes. Now, he didn't see this tire for over a
year after the accident.
Mr. Moncure: Fifteen months.
Mr. Garrett: And his own testimony is that all of that
flaking and so forth could occur within a period much less
than that. And also some of the rubber we know was new
rubber. And yet. that shows a flaking on it out here.
Obviously, Mooers - and, of course, I am anticipating
the evidence - but they saw a tire that had a
page 227 ) good tread on it, and that was it. But there is
no evidence of anything that they did wr()ng.
There has been no evidence directed to them. White didn't
say that Mooers should have run it through a spectrogram,
or whatever you call it. I don't know what the thing is.
The Court: That thing he had in his pocket you mean Y
Mr. Moncure: It was August lOth, wasn't it! Wasn't that
his dateT
Mr. Garrett : Yes. 1962.
Mr. Moncure: Fifteen months after May 5th. That is the
thing that worries me.
Mr. Steingold: What he said was that the tread in the
tire indicated that it had already deteriorated at the time
the break occurred.
The Court: That was on the inside.
Mr. Steingold : That is inside, yes, sir. That is right.
The Court: Was there any duty on Mooers to take the inner
tube out and look at the inside of the tire Y
Mr. Steingold: No.
page 228 ] If that was all, I would say it was a very weak
case for us.
The Court: All right. I think I have the picture, gentlemen.
(Conference in chambers concluded at 5 :15 p.m.)

*
page 230 ]

*

*

*

*

The Court: With respect to the motions of the
several defendants made last evening to strike
the Plaintiff's evidence, taking the Motion For Judgment in
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its order, and the defendants in order, so far as Count 1 is
concerned as against Dunn's Service and Storage, Incorporated, it being a count of alleged negligence, the Court
does overrule the motion of the said defendant as to striking
the evidence on Count 1.
As to Count 2 against the said defendant, Dunn's Service
and Storage, Incorporated, which is the count on implied
warranty, there being no privity between the plaintiff and
said defendant, and it, therefore, being necessary that the
plaintiff bring himself within Section 8-654.3 of the Code,
which provides that lack of privity between the plaintiff and
the defendant shall be no defense in any action brought
against a manufacturer or a seller of goods to recover damages for breach of warranty, express or implied, and so
forth, it appearing in the evidence in this case that said
defendant is neither a manufacturer nor a seller
page 231 ) but repaired tires for a customer named Miss
Phillips, the said defendant is not within the
purview of a manufacturer or a seller of the said tire, but
is simply a repairer, and, therefore, no implied warranty
either under common law principles, there being lack of
privity, nor under the statute creating the exception, the
Court does strike the evidence of the Plaintiff with respect
to the said defendant on Count. 2.
Count 3 is not directed against the said defendant. Therefore, the Court makes no comment as to that.
As to the Defendant Mooers Motor Car 'Company, insofar
as Count 1 against said defendant is concerned, it being
based on alleged negligence, it appearing that there is no evidence of any negligence on the part of the said defendant,
the Court does sustain the motion of the said Defendant to
strike the evidence of the plaintiff as to Count 1.
Count 2 of the Motion for Judgment is not applicable to
said defendant Mooers ~Iotor Car Company.
Count 3 of the Motion for Judgment as to the said
Defendant ~Iooers Motor Car Company, being based on
implied warranty, the Court is of the opinion that
page 232 ) this is the case of a bailment of a used motor
vehicle for the mutual benefit of the parties,
Mooers, the said defendant, hoping that a sale would result.
And, therefore, I feel that it is a case of bailment for mutual
benefit.
In bailments, it appears to the Court that there are warranties of fitness similar to those that apply in the case of
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sales. This being true, and it being a bailment of a used
article, a used motor vehicle, it appearing that even in the
case of the sale of a used motor vehicle no implied warranties
of fitness arise as to latent defects, and it appearing from the
evidence that the defect alleged in this case is a latent one,
the Court doth sustain the motion of the Defendant Mooers
Motor Car Company to strike the evidence of the Plaintiff as
to Count 3, it appearing that no implied warranty of fitness as
against latent defects is indicated.

*

*

*

*

*

*

*

*

*

*

page 234 )

Mr. Steingold: Just so the record will have it all, of course
I except to the ruling of the Court.

*

*

*

*

*

*

*

*

*

*

page 236 )

Mr. Steingold: Let the record show I note the Plaintiff's
exception to the ruling of the Court in sustaining the various
motions to strike that were sustained. Of course, the Court
of Appeals said I have to give reasons. So, I was trying to
give some of the reasons.

*

*

*

*

*

*

*

*

*

*

page 237 )

Mr. Steingold: I don't know when it is proper to make a
motion for a view. But if it is proper now, I make such
motion at this time. I went to the scene of the accident this
morning, and the Officer's testimony is absolutely impossible.
Trees line that roadway to the left. And if the car had left
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the roadway on the left, it would have destroyed
page 238 ] trees that are 20 to 30 to 40 years old. The trees
are there. And the car couldn't have left the roadway to the left as he testified.
The Court: I will wait until later to rule on that motion.

*

*

*

*

*

A Copy-Teste:
H. G. TURNER, Clerk.
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