


TABLE OF CONTENTS 

Petition for Condemnation. • • • • • • • • • • • • • • • 1 

Opinion of the Trial Judge dated 
August 7, 1978 •••••••••••••••••••••••• 6 

Final Judgment entered August 22, 1978 ••• 9 

The Assignment of Error and Cross-Error •• 11 

Excerpts from the Transcript 

Testimony of H. D. Sipler ••••••••••••• 12 

Testimony of c. E. Sears •••••••••••••• 22 

Testimony ofT. J. Economidis ••••••••• 33 

Testimony of R. F. Ripley ••••••••••••• 35 

Testimony of s. A. Quimby ••••••••••••• 58 



LLAM, 
f'ICKRELL 

& LAWLER 

ORN£YS AT LAW 

ORFOLK, VA.. 

VIHGlNL\: 

n~ 'l'HE CIRCUIT <DUR'r CF Tim CI'IY OF VIRGrniA BFACII 

CITY OF VIRGINIJ\ BFJ\CJI, 
a Municip:1l corporation, 

v. 

M & Q JIOLDD~G COHPORhTION, 
a Virginin COll)()rution 

Peti ticner, 

Serve: t-ttrtice \V. l1;.-u-row, 
Registered hgcnt 

and 

2212 N. kikcside Drive 
Virginia Beach, Virginia 234 54 

0.238 acre, nore or less, land; 
a temporary construe l:ion easement 
and a permanent utility ensanent; 
located in Lynnhaven J3orough, .in 
the Cit.y of Virginia Beach, 
Virginia; 

Defendant. 

PET.rTICN FOR CCNDEI·1NATI<N 

To: The HOOORABLE Jt.JOOES of the COORT Aforesaid: 

Your .petitioner, City of Virginia Beach, a municipal corporaticn ·of 

the Cormonwealth of Virginia, files this petition in accordance with Section 

2.01 of the Charter of the City of Virginia Beach, Title 15.1, Chapter 18, 

Article 1: Title 33.1, Chapter 1, Article 7, and Title 25, Chapter 1.1, of 

the Code of Virginia, 1950, as emended, and such general laws as are applicable 1 



for the pl.lip)se of condenning the hereinafter describerl property, and 

represents as follo.vs: 

1. 'rhat Kellam, Pickrell and Lawler hi\ve been appointed the agents 

arrl attorneys for the City of Virginia Beach and have been duly authorized to 

institute these condemation proceedings and to conduct the sarre in the narre 

and on behalf of the City of Virginia Beach. 
arrl easements are 

2. The real property/which 2:25 to be taken in this proceeding lies in 
are 

the City of Virginia Beach, Virginia, and~ described as folla·1s: 

'lbe fee simple title of that certain strip of land containing 
0.238 acre (10,354.50 sq •. ft.), more or less, sha,m on thclt 
certain plat entitled "Plat Showing Property CMned by H & Q 
Holding Corp. , Lynnhaven Po rough, Virginia Bench, Virginia 
Designated as Parcel lOS Project No. U000-134-103, R,ltv 201", 
elated July 9, 1974, recorded in the Clerk's Office of the 
Circuit Court of the City of Virginia 13eaet'1 , Virginia, in 
Map Eook 111, at page 46, a copy of which is attadled hereto 
as Exhibit "A", said pro~ty being Irore particularly descrired 
as follavs: 

BEING as shown on Sheet 21 of the clans to be used for Great 
Neck Road, Project U000-134-103, Mv 201 and lying on the east 
(right) side of survey centerline and adjacent to the east side 
of present Great Neck Road fn::rn the lands of First Colonial Road 
(opposite) appi:oxiirute Station 151+95.14 to tJ1e lands of Phillips 
Petroleum.Gampany (opposite) approximate Station 153+99.57 
and oontaining 0.238 acre (10,354.5 sq. ft.), mare or less, land. 

TCGI:.'TliER \i!Tll the tanporary right and ease?ment to use the 
additional areas shown for cut and/or fill slopes as being 
required for the proper execution and maintenance of the \-lork 
f~ Station 151+95 to Station 153+99 and containing 0.038 
acre (1,650 sq. ft.), nore or less, land. Said easerrent will 
tenninate when the City grades the property adjacent t6 the land 
to be ao:xuired in fee simple so that there no longer eXists 
the necessity for maintenance, or until such ti.ne as a11· construction 
has terminated and the City accepts the \\Urk as being cx::mpleted. 

AND iOGETHER \'ITTH a perpetual easement 15 feet in width inmediately 
oorth of an1 adjacent to the land taken in fee simple, for the 
purp:>se of relocating existing utili ties, which easerrent shall 
be subject to the teilllS and oonditions contained in agreements 
of record under which such existing utilities were installed. 
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3. 'lhe plans above referred to are on file in the Real Estate Office, 

oer:aruccnt of Camu.u1ity Se1vices, City Hall, Virginia Beach, Virginia, 23456. 

A copy of the plat of the property o.-med by the defendants which is affected •: 

by this proceeding is attached hereto marked "EKhibit A" and is prayed to 

be read as a part of this r.etition. The property taken in fee simple is 
tanrorary oonstruction and the utility easement in YELL<J.v. 

outlined in RID and thtyeaserrentf~ in GREEI'Jft:,n the plat aforesaid and are 

more particularly described in Paragraph 2 above. 

4. The pror:erty to be taken is necessary for the construction, recon-

struction, alteration, rraintenance and repair of a public street or highway 

in the City of Virginia Beach, Virginia, kno..m as the Great Neck Rlad 

Project , the project number being 

U000-134-103, ~~201. M::>re specifically, this project 

is for the improvenent of a section of said street or highway, and \<~ill 

include the right to construct, reconstruct, repair, improve, alter and main­

tain the same in accordance with the plans referred to above. The rights 

herel7.r aCX:Jllircrl inclt.Y1e the right to utilize the land in tJ1e future (1) for 

oonstructirn, reccnstruction, alteration, improvenent, repair and maintenance 

of said street or highwayi (2) for all other street, highway and public 

mmicipal purposes, and (3) in accordance with all the rights and incidents 

nonrally aCX}Uired in the property as· owner of the fee simple ti~le thereof, 

with respect to the portion of said property acx;{Uired in fee s:i.ritp~e. 

s. Your petiticner has Made a bala fide but ineffectual effort to 

aCXjllire said property by purchase from the aNner(s) thereof, but has been 

unable to do so because the offer is \U'lacceptable to the CMner. 
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6. Your petitioner is of the opinim that the only persons \t~ho are 

entitled to an interest in the canpensaticn to be ascertained in this 

proceeding are: {a) M & Q Holding Coqx:>ration, a Virginia oorporation; 
{b) the Holder of the note secured by deed of trust dated November 1, 1967 
recorded in Deep Dook 1032 1 at page 726; {c) Ex>:on Corporation {formerly 
HUIT'ble Oil & Refining Canpilny, by lease dated June 26, 1967 ,and reoorded 
in Deed Dock 1016 1 at page 85. 

WHEHEFORE, your p2titiooer respectfully prays to this Honorable Court 

in accordance vrith the provi.sicns of Title 25, Chapter 1.1 of the COde of 

Virginia, 19 50 1 as amended 1 t.hat camrl.ssioners nay be surrmoned and appointed 

to ascertain and report the value of the land taken and damages, if any, 

which may accrue to the remaining property of the owner {s) beycnd the 

enhancement in value, if any, to such other property by reason of the taking 

and use; that the Court direct that all other steps be taken to carry out the 

intents of Title 25, Chapter 1.1 and Title 33.1, Chapter 1, Article 7, of 

the OJde of Virginia, 1950, as amended, as nay be necessary; and that the 

peti timer may have such other, further and general relief as the nature of 

its case nay require. 

. ) , l . CITY O"VIRGINIA BEACH, 

By <h ~/,__ .1-yl 1:-/---t'~~!l 
(_,/ 
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KELlAM, PICKRELL AND U\WLER, p. q. 
(James r1. Picr~ell) 
1020 First & Nerchants Bank Building 
N:>rfolk, Virgilua 23510 

S'mTE OF VIRGINIA, 
CI'IY OF NORFOLK, to-wit: 

1bis day JAMES M. PICKRELL personally appeared before the undersigned, 

a Nltary Public in and for the City of Norfolk, State of Virginia, in my City 

aforesaid, and being first duly m-10m, said that he is attorney for the Cily 

of Virginia Beach in this procee:iing and is duly authorized to execute the Jc 

t:etition, and that the natters and things stated therein are true to the best 

of his kno.vledge, infornation and belief. 

GIVEN under my hand this ~~;O:· day of ,-.. ({ c trJL-'(v-- , 19 7 . .; . 
My cc:mni.ssicn expires: ·~. /L, -co:.i.(-.. ~~ I•( J. 6 . 

'-·,1"-'l")tL·r~C!t.ct JJ~( /--~~ {d/{.~A--7~ 
NCJrARY PUBLIC 
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ROBERTS. WAHAB, JR. 
PHILIP L. RUSSO 
AUSTIN· E. OWEN 

HENRY L. LAM 
GEORGE W. VAKOS 

RESIDENT JUDGES 

N. WESCOTT JACOB 
RESIDENT JUDGE 

CIRCUIT COURTS 

ACCOMACK COUNTY 

NORTHAMPTON COUNTY 

ONANCOCK, VIRGINIA 23417 

CIRCUIT COURT 
SECOND ~UOICIAL CIRCUIT 

CITY OF VIRGINIA BEACH 

PRINCESS ANNE 

VIRGINIA BEACH, VIRGINIA 23456 August 7, 1978 

Richard ~. Brydges, Esquire 
Post Office Box 625 
Vir~inia Beach, Virginia 23451 

Walkley E. Johnson, Jr., Esquire 
16l~O Virginia National Bank Buildin~ 
One Con~ercial Place 
Norfolk, Virginia 23510 

Gentlemen: 

Re: City of Virginia Beach 
v. 
M & Q Holdinp: Corporation, et al 
At Law No. 2564-C 

I have now concluded my study of the evidence and the 
legal briefs presented subsequent to your arguments. It was 
stipulated by counsel that the sum of SllR,SOO.OO in the 
condemnation proceedings entitled, "City of Virginia Beach v. 
H & Q Holding Corporation", Court No. L-2564-C was accepted 
from the condemnor by both the Lessors and the Lessee in this 
action. However, no agreement has been reached as to a division 
of such proceeds. 

I have concluded, and in n1y humble opinion do herewith 
inform you that such monies should be divided as follows: 

To the Lessors (Land) $59,389.00 plus removal cost 
7,000.00 equals $66,389.00 

To the Lessee (Building) $59,111.00 less removal 
cost 7,000.00 equals 
$52,111.00 

This division is contrary to the positions urged by 
both the Lessors and Lessee. The Lessors argue that upon 
abandonment of the station, then the Lessee gave up its right to 
the condemnation proceeds. F.vidence of hoth sides indicates 
that the building is of no further use due to zoning and space 

6 



Richard G. BrvdRes, Esquire 
Walkley E. John~on, Jr., Esqui? 
Aur,ust 7, 1978 
Page 2 

requirements (see Bxhibit Exxon 2). The l,essors also argue that 
in addition to the cost of r~rnoval, that the building was out­
moded; hence, the Lessee should receive nothing for same. 

With this argument r cannot agree. The building does, 
or did prior to condewnation have a value, and the lessee's right 
to such value was incorporated tvithin paragraphs (5) and (11) of 
the lease (Exhibit Exxon 1). The Lessee therefore has a right 
to such value, reduced by the cost of removal, a cost which will 
now have to be horn by the Lessors. 

The Lesse~ arrues th~t th~ court ts limited to con~trler­
inp. only those rights c;tistinr. 0'"1 Novernh~r. 13, l<l75, the "date of 
.tnkc" ~3 is set forth in the condetnnation nroc(~erling. Further 
they say that the vnlue of the building nnd the future rights of 
the lessee in and to the leased land, for the balance of the 
original term of the lease, plus those additional years permissible 
at lessee's option, entitle them to the sum of $98,000.00, more or 
less. 

The lease contained a clause (11) that allowed the 
Lessee, in the event such property, or a portion thereof were the 
subject of condemnation, to terminate such lease without further 
liability for rent. 

The evidence presented showed that althouP,h the "date 
of take" ~vas November 13, 1975; that actual construction of the 
road did not directly involve the subject property until June of 
1976. The Lessee continued to occupy such property and conduct 
its business thereon until said latter date. At that time, 
pursuant to their contractual rights, the L~ssee p.ave notice, 
withdrew from the said lease and premises; also terminating the 
payment of rent to the Lessors. 

Stated i.n the alternative, the Lessee argueo that exercis­
ing their option to terminate the lease cannot and should not be 
considered, since the rights of the parties was fixed as of the 
"date of take". Their view is that they should have the benefit 
of the leasehold, (presently converted into money by such 
condemnation) yet be freed of any adverse clause of the lease, 
such as the requirement to pay rent. 

Such position I consider to be totally unfair and wrong. 
Hence, the division of ftmds as I have set forth in the second 
paragraph of this opinion letter, I submit to be proper. 

Please present me with a decree in keeping with my ruling, 
noting such exceptions as either may desire, and incorporate this 
letter ~y reference in the language of such decree. 



... , .. . ,,. 

~ichnrd G. Brvd~~R, Esquire 
vlnllt:ley E. Johnson, .Tr. , F.squi e 
l-ur.119t 7, 1978 
Pn;!e 3 

pl 

Respectfully, Sirs, I am 
Your Humble and Obedient 
SP.rvant, Sirs, 
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• VIRGINIA: 

nu~ .. J:IAY OF~-19)~ 

IN THE CIRCUIT COURT OF THE CITY OF VIRGINIA BEACH 

CITY OF VIRGINIA BEACH, 
By~~~~~-+~~~~ 

Petitioner, 

v. AT LAW NO: 2564-C 

M & Q HOLDING CORPORATION, et al, 

Defendants. 

ORDER 

This cause came on to be heard upon the application 

,I 
I 
i 

of the defendants, n & Q Holding Corporation and Exxon 

Corporation, for a division of the condemnation award of $118,500 

!I 
I. 
I' 
I 

~ I 

jj 

;a 

'I 

II 
ll 
I 

heretofore deposited with the Clerk of Court and upon the 

evidence heard ore tenus before the Court on June 30, 1978, and 

upon the written briefs and oral argument of counsel. 

And it appearing to the Court, as stated in its letter 

opinion of August 7, 1978, that the lessor, M & Q Holding 

Corporation, is entitled to a share amounting to $66,389, repre­

senting the value of the land plus the cost of removing the 

improvements in the amount of $7,000; that the lessee, Exxon 

Corporation, is entitled to a share amounting to $52,111, repre-

senting the value of its improvements, less the removal costs 

of $7,000; that the lessee, Exxon Corporation, is entitled to 

nothing for its leasehold estate in the land; that the lessor, 

M & Q Holding Corporation, has heretofore received a partial 

distribution of $10,000 which should be deducted from its share 
I; 
=: of $66,389; and that there remains on deposit with the Clerk, 
i 

!I in an interest bearing account, the principal sum of $108,500 J 

~~ it is so ADJUDGED 



WHEREUPON it is ORDERED that M & Q Holding Corporation 

recover from the fund on deposit with the Clerk the sum of 

$56,389, together ~ith any interest accrued thereo~ and that 

Exxon Corporation recover from said fund the sum of $52,111, 

together with accrued interest; provided, however, that upon 

~Ol]ll-~ 
the posting of bond in tho amount of $ V' in accordance with 

Section 8-477 of the Code of Virginia, the execution of this 

Order shall be suspended for a period of thirty (30) days from 

the date of entry to allow either party the opportunity to 

file a notice of appeal and if such notice should be filed, 

execution is hereby further suspended until such time as the 

petition for appeal, if timely filed, shall have been acted 

upon by the Supreme Court of Virginia, and 

It is further ORDERED that the transcript of the 

evidence be, and it is hereby, made a part of the record. 

The defendants, M & Q Holding Corporation and Exxon 

Corporation, have duly noted their objections and exceptions 

to the foregoing. 

Enter: 

objected to: 

0 1ng Corporat on 

.. / ..... 

6{Co~~~-~{£O; E~~:- CorpOration 



ASSIGNMENT OF ERROR 

The Court erred in failing to award to Exxon Corporation the 

value of its leasehold estate in the land acquired by the City of 

Virginia Beach in these condemnation proceedinqs. 

ASSIGNMENT OF CROSS-ERROR 

The Court erred in ruling that M & Q Holding Corporation was 

entitled to share in the condemnation award only to the extent of 

$66,389.00 and in allocating the remaining $52,111.00 to Exxon Corp. 



·*'** B. D. lipler - Dizect 14 

Q Does BXxon maintain a file on this 

2 particular site? 

3 Yes, sir, they do. 

4 'the lease indicates that the property 

a was leased to Humble Oil and Refining Company back in 

8 1968. Ia Exxon the successor to Bumble Oil and Refining. 

7 COmpany? 

8 Yes~ sir. it is. 

9 What was on this site at the time it was 

10 leased by Exxon? 

" According to my files, ~re waa a small 

12 frame store and dwelling on the pmperty which we demolished. 

13 What improvements, if any, clid BXXDn make 

14 to the site? 

18 

18 

17 

18 

19 

20 

21 

22 

23 

24 

2:5 

A we constructed a three-bay, ranch-style 

brick station on the property with two pump islands and 

paving, shrubbery, curb and gutter and other imp.z:ovements 

necessary to ope.rate a service station. 

And at the time of tbe filing of the 

condemnation certificate on ltovembex- 13, 1975, wen these 

irnp~vements still on the property? 

A Yes, sir, they were. 

Now, could you tell us for the four or• · 

five-year period prior to the taking of the property what 

had been the trend in gallonage pumped at this a~tion? · 

JAIME, BROWNING & ASSOCIATES 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

VIRGINIA BEACH, VIRGINIA 



B. D. Sipler - Dinat lS 

A The station opened August 19th, 1968, and ""' 

2 for the five-year period from 1971 to 1975 we baCJ a 

3 7 percent average increase in gallonage pex year or a 

4 total of 27.7 pe.t:eent for the period. 

!S we also had an 11.4 percent increase for 

8 the first five months of 1975 over '74 which in Jt.\ne - or 

7 the IBC)nth after that of '75 the highway was began. 

8 And in June of '75, did the Bigbway woxk 

9 begin as to this particular piece of prope.rty? 

10 A In June of '75 the Highway Department ))egaa 

, their relocation and installation of utility lines ana 

12 sewer was installed in front of this location at that time. 

13 Now, at the time of t:be taking on 

14 Rovember 13, 1975, what was the plan for the continued 

1s use of this station? 

16 A The plan was to continue it in operation 

17 aa is with no plans to do otbexwise. 

18 All rig.ht. Now, the gentleman wbo was 

,9 operating this station at the time of the taking, baa he 

20 relocated? 

21 A Yes, sir. He leased a station across 

22 Great Reck Road on the opposite corner and it was a 

23 competitive station. Be leased it from the property owner 

24 and converted it to sxxon. . : ~·)JC* 
25 And is that a similar station to the 

JAIME, BROWNING Be ASSOCIATES 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

VIRGINIA BEACH, VIRGINIA I 



R. D. Siple.: - Dinat 16 

aubjeat pxoperty? 

2 A Similar. Be added two additional bays 

s eo it became a four-bay aerviae etatJ.on instead of a 

4 three-bay, but be 414 that himself. 

s a • .lOIDISOlla '1'bartk you. Answer 

6 MZ. kydgea, if you will, MJ:. Sipler. 

7 

8 CJDSS-BXAMDIAIJ.'XOB 

9 ·:{*-** 
to BY MR • 8ttYD8IS I V 

, Q Mx. Sipler, the building that you had 

12 tbeze, 4o you have a picture of it? 

13 A ~ •• six, I do. 

14 Q can you tell ua appJ!Oximately when that 

1!5 one was taken? 

16 A ITO, ai~. I don't know. lt doean•t have 

17 a date on it. It. hae the Buon - or the aaao o¥al so 

18 it was prior to --

19 Q It. was soon afte¥ it f:hat JOU lecated 

20 there, X voul4 aaeume? 
21 A 1 would tbi.Dk so, yea, 8ir. 

22 Q DD J'O\t mind :l.f we int.l'oduce thie if you 

23 can get it. baCk when we conalucle? 

24 A 'llaat's fine. 

25 MR. BR~Sa We intzoduae that as 

JAIME, BROWNING a ASSOCIATES . ..,:.., 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS . 
....... 

VIRGINIA BEACH, VIRGINIA 



B. D. Sipler - CZOaa 

2 

3 BY MR. BRYDGBS 1 

4 Q BOw, this gentlaaan, *• rmet, 1 believe 

a it was, who operated your facility then moved aazroaa 

a the way right aaxoae tbe street? 

7 

8 

9 

10 

, 

12 

13 

THB COURT• BXGU8e me. 1 just wanted to 

make mJennae to it. :I waated to lceep it 

aepaza t:e. 

'.fbia will J.1e Marzaw BXhi.bit A. 

(Received and maJ:ked in evi&anae by the 

aoart aa MaJ:.z:ow Bxhihit A.) 

14 BY D. BRYDCIBS t 

19 Q a. moved hie location dizaatly aa~aa 

17 A 

18 Q And he is selling BxaDn pJ:Oduata aa he 

19 had befont? 

20 A ftat:'a co:n:eot. 
21 Q 1 11Jl0uld asellll8 with ea .. ntially tbe aame 

17 

22 clientele t:bat B.X~Dn, the atation tbat 18 \tn4e~ diaeuesion, 
23 had befoJ:e? 

24 A I would tbink. 

25 Q And the gallonage that: Bltxon ie aelling 

-------t------------------------··· 
JAIME, BROWNING & ASSOCIATES .• 4 t! ... 

....... 0 tAtAtl CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

VIRGINIA BEACH. VIRGINIA 



B. D. Sipler - C~aa 18 

would be similar to or MtteJ: thaD tbey had at the station 

2 aczoes on Mz-. Man:OW • • pmpeJ:ty? 

s A '.file construction had been almost 

4 

e affecte4 bia business. 

Q e "IIDU don't know WbaU M 18 pumping there 

7 now, do you? 

A a ~a, sir, I do. 

Q s c:an ,ou tell us app.roximately what it is? 

A 10 W.ll, in 1977 he had 483,000 9allona. 

Q , Ia that good? 

A 12 I'd say that's good• yes, sir. 

Q 1s And then since tbat. time, you have opened 

14 another more modem station up about wbat, two OJ: thzee 

'!5 !I locka to the sou ttl., 

18 A \118; sir. 
17 Q And can you describe tbat opention to 

'
8 the aourt? I'm sara the aourt. may be familiar with the 

19 sit.e, bu~ you can cleaccibe i·t to ua if you will. 

20 

21 

22 

23 

24 

25 

location also -- the nev Pis-at COlonial llnd Gnat treek. 

we constructed a~ tbat location a aelt-aeniae facd.llty 

with a aanopy and vezy lit.i:le in tile way of bul1ting 

improvements, a custome~: seJ:Yice ana. 

Q xa that the currant trena in filling 

JAIME, BROWNING Be ASSOCIATES 

16 ··~ 
~--

CERTIFIED SHORTHAND REPORTERS •••• 
COURT REPORTERS 

VIRGINIA BEACH. VIRGINIA 



B. D. Sipler - c~s• 19 

station operations? An you getting Mmawltat away fmm 

2 t1le old nnab house type and into t:be nlf-.eervlee island? 

s A M:r:. Brydges • we have built both. 

4 Q Did you seem to feel tba t this particular 

15 style would be more advantageous to tbie Gzeat Beck lOad 

e area tban the type tbat you had on the lalrzow pi'Operty? 

7 A we built it at a time when we ware 

a studying and making ..... experllllentirlg with self-ae"iae. 

e we wen building aew •tations, many of them ae1f-een1ce, 

' 0 to teat and to aee whethez- this was the tnnd with the 

tt 

12 

ts 

t4 

1!5 

18 

17 

18 

t9 

20 

21 

22 

23 

24 

2!5 

motoring public. 

Q 1bu have indicated that you had pJ.atmacl 

to remain at this ai te fo.:ty years, the two 20 .. yeaz teD~& 

of the leaae? Am X correct in that? 

A dle second ao-year tem was actually --

the lease ia a 20-year lease wieh ten -- zo one-.year 

:renewals. So the total teJ:'ID is 20 yean "ith t;he eeeend 

20 with one-yeal' .ntnewal optjon. 

Q Ulat•a apeaulative on JOUZ' pazt.. Jany 

tbinga c:ould have t.nnapind that. would 11ave d1aauade4 

you fzom that? 

A My opinion 1e tha~ we would lave continued 

it. 

Q The pD:tperty as it now standa, *· Sipler, 

the taking of the two is lands --
. 

JAIME, BROWNING & ASSOCIATES 
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7 

8 

9 

10 

t2 

13 

t4 

us 

18 

17 

18 

19 

20 

21 

22 

23 

24 
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H. D. Slpler - czoaa 20 

HR. 8RYDQBS 1 If I can ftfar foX' a 

moment, JQ\lr Honor, to Mai:I:'OW Bxhibit 11\lmhel' 1, 

the pbotognph. 

BY MR. BRYDQB8 I 

Q If you vill step dowD here juet a 11l0118Dt, 

Ml". S1plar. if you don • t mind ana paint out. t:o 1:be court 

wbat was taken off of the fxont. of that at:ation. 

-~d t:o ... • l 1:hink. 

:tt•a 

YOu can tell f¥0111 the plat. 

(8aaded to tile wlt.aeaa.) 

MR. BRYDGBSa can you follow on then? 

1'111 C:Otma 1 aee tllia aeaona ialaftc! 

wbere you have - this ia tha ene - ian'\t t:bat 

right, in ben? (In4iaatiag) 

'DB WlUBSSa xt•a r:itll' at t:be beginning 

of that islaa4. 

'1'81 COURT I Okay. 

HR. BRYDGBSt All right.. 

BY MR. 8RYIJGBS 1 

Q Mr. Slpler, JOU can take }'Our seat avain, 

if yOu will. 

A (The wit.nesa aomplle4.) 

Q What effect, if any, 414 the taking of 

JAIME, BROWNING & ASSOCIATES . '111 . . . :. _...'. , ... ~· ... . ' . •. ...,.. -CERTIF'IED SHORTHAND REPORTERS 

COURT REPORTERS 

VIRGINIA BEACH, VIRGINIA 
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B. D. Sipler - Czoea 

tbat pxopexty -- and you're familia~ with it, I'm aure, 

fmm having the othe.r station there. What effect, if any, 

21 

s did it have on the remaining poeit.ion of wlltre your station 

4 
was, particularly with having in mind the elevation of 

the pxope~ty? 
15 

8 A In our opinion it made tbe st:ation aa it. 

7 waa aonatruoted inopezable. 

8 Q 

9 etation.? 

10 A Yes, air. 

" Q JlD you know what the elevation ia now in 

12 order to get up to where the station property waa? 

13 A I've seen it. Mx. Bl.'ydvea. It appears to 

14 be tbree feet or t:hne ancS a half feet. somet:hiag in tbat 

1!5 range. 

18 Q It has been indicated by Mto. Johnson that. 

17 the pzroperty ia in better ahape than i~ was or moze 

18 valuable to the Mara:owe t:ban 1~ was hefore!L DD JQU bave 

19 anytbing personally to base tltat on? 

20 A Ic'a my own penoaal feeling that what. 

21 was remaining of our leaae portion combilled with t!ae 

22 xanainlng portion that the Marrows owned thai: we did not 

2s leaae, constitutes a site at. least ae valuable ae we had.. 

24 Q certainly ~ small tor a filling station. 

2!5 ian•t it? 

JAIME. BROWNING Be ASSOCIATES 
. . . 

CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 
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a. D. sipler - c:mas 

A No. air, not the aaaibinaUon of the t'WO 

2 propen1ee. It iftvolves about thne-quartera of an acr:e, 

s aa I remember. 

4 Q But that would neceasitat.e. would it not, 

!S taking aome of the structures that they Juave leased? 

8 A Yea, sir, it would. 

7 Q Bacause the place where your station is 

a is cex-tainly not big enough any lon;e~ fo~ a station? 

9 A ~e, air. 

10 Q ln order to utilise it aa a filling 

11 station aite. they would have to clemolish tile buildings 

12 now that they have under rental ag~eeraenta or opa.zoating 

1 s agJ:eaiiCtn ts? 

14 A 'lbat would be my belief .. yes, air. 

1!5 Q An.d tbe station tat ,..a had there that 

22 

18 still sits tben, the shell of it, ~u didn't remove that? 

17 Ro, sir. 

18 

•s lease to take youzo existin; buil41ng? 

20 A Improvements, yea, ail'. 
21 Q And whatever you took I assume vaa just 

22 the things that. you could uae in another location? 

23 A 'fhat 1a correct. With tbe exception of 

2 4 tanks wbioh we do not use again. 

2S Q And the little ranch house builcl!ng. Do 

JAIME, BROWNING & ASSOCIATES 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 

VIRGINIA BEACH, VIRGINIA 
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H. D. Sipler - Cross 

you have any idea what value that is, lf any? 

2 

3 

A 

Q 

I •m not sure which building you rMic7U1., 

The little one that you built there in 

4 1967 or whenever you started. 

15 

e 

7 

A 

Q 

A 

our brick ranch style building? 

what value does that have? 

we Cion • t like to think that it • s that 

a small. I have what it would cost to build at thtt tir.te of 

s take. 

10 What is it worth right now if somebody 

" went up there and bid on it? Really not worth taking 

12 away, is it? 

13 'l'ha t would be, I gue sa, up to uo1~rcone 

14 that would bid on it. 

18 A 

17 Q 

18 A 

19 

You didn't take it when you left? 

No, air, we did not. 

Don • t. want it? 

Uo, uir. 

Do you kno\J what it would cost to get it 

20 out of th~re? 

21 J\ 'l'bree thousand, some t.h ing 1 ike tl'aa t .. 

22 MR .. BRYDGES1 All ri9ht.. r thlnl~ LhaL•u 

23 all, Mr. Sipler. ·*** 24 

Mr. Sipl.er • 

...-----+------------------·-- --------
.JAIME, OHOWNI' IC .•\S5GCI,.\ fES 

I.:LI< Ill II I) 'III(Ho1 to" iff o'llt("ll".ll•i 

'I•• '"•'••" IJI ,,, r ./HfUifl6•-~ 

23 



c. B. sears - Dinac 

value, there wae $2.soo.oo worth of aephalt. that vaa 

2 aont.rUnating to tile building behind tthe laaeed ana. 

41 

s Q All right. ..,. the figures that JOU bave 

4 given ua for the value of these impxovemanta, tell us how, 

e if at all, they Cliffe~ from the appniaal that you originally 

e made for the City of Viqinla Beaah in appniaiftCJ tbla 

, prope.r:ty. 

B A 'lbe figure• that X quo~eCl, air, wen taken 

9 originally fzom my original repoz-t: tbat l sumaitted to the 

10 Vl~inia DapaZ'tllellt of Bighwaya tbl0\l9h the City of Viqinia 

" Beacb aa of 8/30/1976. 

12 Q And at the time you made that appnlsal, 

13 you were not employed by BXxon? 

14 A 
:110, sir. :, '*** 
All right. lbl, I'Jtt mentione4 the figure v· 1!5 Q 

18 of $35, 142.00 a a Bxxon • a leasehold a a tate in tbe land. 

17 Would you tell the aourt bow you. arrived at. that. figure? 

18 

19 

20 

21 

22 

2S 

24 

2!5 

A Yea, sir. '1'o detemine the leasebold 

intenst, your lbnctr, X bad to consider wbat: ftOEII&l market 

rent would be compaaahle fozo a t.wen,r--two thouaancS p1ue 

aite in the manetplace. In examining similar types of 

tnund leaaea it: was my opinion tba~ t:be pr:ope .. i:y on the 

ma~:ket today wuld nnt for $775.00 a aoath aa a· gJ:Otm4 

J.eaae. 

lfOw, with a base rent of $450.00 per month, v· 
~-·.~·.':.. . ....... 
•;.-; I 

~SSOCIATES 
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. *·** c. B. sears - Dimat 

that gives u a difference in maX''ket:. Nn- compaftd to tbe 

2 aontr:aat .ntnt of $325.00 per month. 

s Bow, we bave appz:oximately a tam of 

4 169 JBOnthe. NOw, to make this clear, we bad to conaidez-

42 

15 what WO\Ild t.he nomal investor nquiJ.W, what oapialiaation 

s nte, what: mte of nturn would be J:eqUil'eci feJ: thia type 

7 of investment and we aouidend the noJ:IIal ma~ket. at the 

8 time of the taking to be ten pe~cent per yeaz-. 

9 BOw, we take tbie iftaome fi'OII a natunl 

10 tenaac whiah ie pemanent a CJQaraaceed income atnu and 

u we considezed tbat witb $325.00 peJ: month of leasehold 

12 int.enat and discount-ing t.ba t ove.: the pez-iod of tbe 

13 remaining original lease whioh was -.e1w yaue • would 

14 in41aate tbat the leaaehold lnt:en•t:. aapitallaed at ten 

•s peftlarat would be wl1:h •29,407 .oo, like all aruauit:ay, }18\lr 

18 Bonor. 

17 lfow, the lease alflo aalled fol' an option 

18 of an a44itiona1 tweaty yean wh:Lala would beglD at the end 

19 of the 169-month tea. 110\f, the nason I'm uai.Dg mentba 

2o is beoauea tba t • • tbe way tbia mn~ i• paid. 

21 '1'he new ntr.e J:Jy agne.ent 1n tbl original 

22 doaument, according to my iDtal'prata•ion. would be a nnt 

23 to tbe ownen of tbe pz:operty of fiSO.OO per month.· And 

24 using the same $775.00 a month market z»n• wou14 indicate 

25 a leaaebolc! inteNStt of $225.00 per month. 

JAIME, BROWNING & ASSOCIATES 
CERTIFIED SHORTHAND REPORTERS 

COURT REPORTERS 
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C, B« Seara - Oireet 43

Now, valuing this annuity and only

starting with twelve years down the road would indicate

capitalising the $225.00 per month for the nmaining option

period would be a value of $S,735»00«

In other words, if 2 was going to buy

the value of the leasehold interest, 1 would only be willing

to pay $35,142.00 to get the right to oonsiand that income

stream as of the date of the taking. That is ooo^osed of

the existing lease of the leasehold interest of $29,407,00

and the value of the option forj$5#735.00. ^

Q All right. ^I^^jl^rs, between the three
itens, the value of the building, the value of the

improvements other than the building and the leasehold

estate and the land, you got a total figure of $112,420.00?

A Yes, sir.

Q NOW, What did you subtract from that

figure to reach your estimate of the damage to Bxxon of

$98,180.00?

A Well, I have a copy of the contract

totalling $2,490.00 of which Bxxon was paid to remove certain

items from this property such as underground tafiks. X

22 have an item that I think the property owner is entitled

23 to since Bxxon vacated the property, left a building ttet

had no contributing value to his estate, and the se^Niration

of grade between the existing new Great lileck Road and the

JAiM=;. QPOVVNIfiG &ASSOCiA'"E& '2'^
Cf'i'I c. aBPor-n'>= *

.-.OURT no VTEPS

n- •••>• ViRfjitiJA
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·-~---···--·------·--···-··-·· ···-·-·--·---··-·--·-····-··-·-·-----·-··--------~-----+----

• I the residue of the leased parcel aa well aa tba IQOn-leaaed 

•

1 

parcel? 

3 I 

l 
. I 
r; I 

! 
6 i 

, I 
I 

a i 
9 j 

101 
11 I 
t2 ! 

I 

A las, air. 

MR. .JOBRSON 1 I think tbat•s all, 

Mr. sears. 

BY MR. BRYDGBS: 

A 

CROSS-BXAMINATION 

J'ua t a few que a tiona, Mr • SeaJ:a. 

Yes, sir •.. 11!11! 
'lbu based ~ToT~ur fi9una. 1 aeaame, .....-

13 on tbe asswnpcion that the Exxon leaae wou14 wn ita 

14 full course? 

16 

i 

17 j 
I 
j 

10 I 
i 

,? l 
I 

20 

21 

23 

A Well, I aaat.Une t!aat Bxxon, if they wanted 

to break that lease, would be xeeponsible for the firet 

twenty years. 

Q Well, the lease was f4SO.OO a month and it 

was for a term -- what was the firat tam? Do JOU x-ecall 

f~ ,our figures? 

Twenty years, I believe, sir. 

Q And the basis of the figure that you gave 

to the court that. the value of the building is $80,850.00 
24 

1 I assume wae based on the overall projection that they would 
215 remain there, is that correct? 

-- -------------·------ JAJr~~~-~~~~-~-~:~~~~:~~~~:, :~~~-~~j~\-~;::~---· ----~ • ... 
. ; 
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A That was the replacement c:oat of that 

2 building. The depreciated value of the building was 

s $52,855.00. 

Q And that's the building that coat 

es $49,000.00 to build six or seven years ago? 

e A T.hat's right, sir. 

7 1 Q And this is the facility - and 1 band you 
I 

e a photograph of the buildinq as it looked after tbe some 

9 

to 

11 

12 i 
I 

13 I 
'

4 I 
I 
I 

IS I 
'

6 I 
I 

,7 I 
I 

18 i 

19 

20 

21 

.24 

25 

I 
I 

sixty feet ws taken off of the front of dle Jarzow 

pr:operty? 

(Shown to the witness for examination.) 

A Yes, sir. 

Q Is that a fair portrayal of what it looks 

like right now? 

A Yea, sir. It's very similar. 

Q And you tell us tbat that's the building 

that you estimate is worth fifty-some thousand dollan? 

Prior to the taka, yes. sir. 

What is the difference in it prior to the 

taking and the way it exists right then? 

A well, it waa a functional - it ha4 the 

utility to the land prior to the take. It waa a going 

service stat~n, still operating even after ~ acquisition 

was made. 

Q But that little piece of building there 



C. E. Sears - C~aa ·----- ------·-------·---- .... --··-··-·-

• I isn't worth anything, is it? 

2 A NO, sir, it isn't wor~ a thing. It'e 

s going to cost money to remove it fzom the site. 

4 Q lbu estimated conservatively, p~bably, 

s it will be $11,750.00 to get it out of there and grade 

e · the land so it•a ueed for anything? 

7 A I can't aay if it's con•ervative o~ not. 

47 

• I l have a contract price for that. 

9 i Q But anywhere within fou:r: or five thouaand 

'
0 I dollars of that would probably be fair, woulc1D't it? 
,, 

, :! I 
I 
I 

13 ' 
' 

14 

15 

1"7 

18 

19 

20 

21 

22 

23 

24 

A Fifteen thousand wouldn't be too high. 

MR. ,;b., bas a contraot price. 

~u generally take the ~est cont~act. 

TBB COUR'.l'a 1bu either make an objection 

or you don't. 

MR. -:JOHNSON& I object. 

TBB OOURTa OVerruled. 

BY MR. BRYDGES t 

Q A $1S,ooo.oo price wouldn't be exceaaive 

to ao tbat, would it? 

Q 

Q 

I would think it would be. 

Did you only get the one a)fttraet price? 

That's right, air. 

~u•re telling - ~ you know anything ~ 



I 
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! 
I 

! i about the otbe1· operation that -- there an two EXxon 

, I stations right there in the area now, are there not, one 

~ \ across the etreet pumping Bxxon products? 
i 
I 

cl : 

l 

r, I 
I 
! 

Yes, sir. 

Q There is one about a block or ~ down 
I 

s 1 the road, brand new, pumping Exxon products? 

., I Yes, sir. 

6 l Q Anc1 this station, ae you say, that the 

Exhibit that I have just given to his Honor is worthless? 

A That's right, sir. 

Q And yet you tell us after taking 

''-! I appmximately a hundred anc! eighty feet by fifty feet of 
I 

48 

1 ~ \ Mr. and Mrs. Marrow's land that they ought to have a better 
I 

1.4 

t~ I 

I 
"~ I 
171 

I 
j 

10 1 

13 ! 
I 

l 
20 I 

I 
2. I 
~2 I 

24. 

piece of property than ~ey had before and $98,000.00 of 

this money ought to go to Exxon? Is that what you are 

saying to us? 

A I •m quoting to you from my original 

report. The only difference in my report ae to what 1 

made originally would be I did not even analyse ~e 

leaseholCI interest. I was interested in the total 

ac~iaition and not intereatea in the leasehold. !bat was 

between the parties and I had nothing to do with that. 

I would say this, that the residue 

pxoperty has been enhanced in value as an overall pxopert.y 



c. E. sears - cross 

and many instances, Mr. Brydges -- and I have presented 

~ properties to the City of Virginia Beach for service 
I 

3 i station use and I have had to dedicate fifty feet off 
I 
' ~ I 
I 

.. I 
- ' 

! 
I 

f} i 
I 

I 
' ., ! 
' 1 

(l I 
I 

front and received nothing for it in order to get a usable 

site to develop and I •m saying to you, sir, tbat the 

property 0'.-Jner now has t:he leasehold interest ret.uxned to 

hitn instead of having to wait for the forty-year period 

nnd, therefore, be is entitled to the top dollar. 

49 

I 
::-~ ~ 

! 
Q But he can't lease it for anything. Didn't 

wj 
! 

" ! I 

I~ I 
i 

t::• l 
\4 

your studies indicate that it was restrictive for a filling 

station? 

A No, sir. I •m talking about the entire 

residue property. 

Let me show you a photograph and I think 

'" ! the court may already have one. It shows pretty much the 

16 I whole c:orner there of what they ha4 before the take. 
; 
i 

wl 

1 ~· ' 
i 

~ ~) I 
I 

'" i I·• I 
j 

~-·. i 
! 

r .. ot --

(Shown to the witness for examination.) 

A Yes, sir. 

And it's a fair sta~ent to say, is it 

MR. BRYDGES 1 I • d like that marked as 

a defendant's exhibit, please. 

THE COURT: Give me a minute. 

'l'he other photograph that you presented 

roe I marked Marrow Exhibit B. This ia Marrow 

l 
j 

I 
i 

I 
I 
i 
! 

I 
I 
I 
l 

I 

I 

I , 
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Exhibit C*

(Received and marked in evidence hy the

court as Marrow Exhibits B and C, respectively*)

MR. JOHNSONS 1 haven't seen that, your

Honor.

(Banded to oounsel tox exaninati^•)

TBE COURT: Do you have any objection?

MR. JOaNSONs NO, sir.

MR. BRYIxssSt Are you ready, your Sonor?

THE COORTt Yes, sir.

BY m. BRYDOSSs

I
to' j 0 What I'm really getting at, Z suppose, is

Iwe've got a landowner here who has had the city take
13 ! 180 feet —I think that's about the length that they took

off the front of the property?

A According to my records, the taking was

163.78 feet.

Q Length. HofW deep?

A 56.75.

Q So a hundred and sixty or seventy feet

by 67.5, or whatever it is, is property that the Marrows

no longer have?

A That's right, sir.

Q And they no longer have a viable filling

z-p.own\:-.> •. ^

C'-uar ^ KI"-.

S- . .



I 
I 

I 
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I 
.

1

1 station site unless they go ahead and destmy some of their 

2 

1 
other properties? 

~ I 
I 

i 
.: 

•) 

l 

A That's correct. 

And you say that when a landowner takes 

and leases a hundred and sixty, seventy feet on the front 

and sixty-some feet deep with a filling station there that 

doesn't have any value and that Exxon doesn't even want 

to take with them that Exxon ought to get $98,000.00 and 

-) I the other people have got a better piece of pxoperty, is 

IC.·l that-
I 

I'm giving you my opinion of the leasehold 

interest, $98,180.00, yes, sir. 

,. I 
l~ i 

I 
I 

·~ l 
I 
' 

will. 

MR. BRYDGBSa 'l'hank you, Mr. Sears. 

THB WITNBSSa All right, •ir. 

MR. JOBHSON1 Just one second, if you 

t7 , 

I 
Hl j 

I 

MR. BRYDGBS a one other question, Mr. sears. I 

~~J i BY MR. BRYDGES a 
I 

20 I 

I 
21 I about --

' 
~,~ I 

.. I 

The Firestone sale that you are talking 

Yes, sir • 

-- I assume was to tell us sometimes 
2-1 I I people can sell these buildings and they're worth a great 

6!:5 : deal of money? 

--·--·-··-·-··t-·· --·-··-- ·- J;.~:,:.'_::;·:~~·::.~i·: ... ·.:'.~; : :·: .~;- .. " --·;·-~----

l 
I 
I 
I 
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! 
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i 
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I A Yes, sir. 

Q But this one is not worth anything? 

52 
i 
l 
I 

I 

I 
A lb, air. This building has no contributing 3 I 

i I 
4 1 value to the rewidue in my opinion. 

I 

F i 
- ! 

I 

a I 
I 
I 
I 

7 i 
! 

f. j BY MR • .JORNSONa 

[t ! Q Mx. Sears, in view of. Mr. Brydges • 
i 

w 1 cross-examination, would you give us YQUZ' appraisal of the 
I 
I 

~~ 1 actual land taken at the time of tbe take as of Bovemher i 
I 

I~ I 13. 1975? 

vi 
I 

I 

" I A "!!l!ts, air. The value of tbe take - total I 
I 

1 
.... I value of the land taken, we took 10,355 square feet and then I 

i 
'" : we took a temporary construction easement which is vacated II 

'" I after construction 1,650 square feet which I conaidered 
l 
I 

'
7 

i to be a total value of land at the time of $27,126.00. 

;ll ! Q That was the figu.r:es you used when you were 
i 

~~ ! employed by the City of Virginia Beach? 

A By the City of Virginia Beach. I quoted 
I 

#:I i from the report, air. 
I 

l!=' I 
I 
I 

2.:~ ! 
I 

;! 4 I 

z, I 
-·•"·-·-------,·--·-·----- ·-·---·- ······· ---

1 

MR. JOJDlSOll• Thank you, Mr. Saara. 

TJIB WIT.Dss, A 11 ritht, air. 

.• .. --~~~-- ··-32 ..... .----

I 
I 
I 
I 
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I 
i 

' ! square foot and my valuation was baaed on $4.25 per square 
I 

I 
... 1 foot on the site. 

") . I acmiaved a market value of the site of 
l 

4 J $97 ,ooo .oo and baaed my fair market rent on my economic 

r; i rent at $9,700.00 a year based on a ten percent return and 

,, I this was the basis of my valuation of the leasehold interest, 
I 

1 ,. ~ the tenant's interest in the pzopert:y~;·'-'*-** 

f. : Q so you found your eaonomta ~,;t -
i 

10 

I 
I 

I ~ 1 
I 

I 
l ~ ! 

A 'fta. 

Q 

A 

Q 

A 

- from the marketplace? 

Yes, sir. 

'l'hen vha t did you do? 

The lease terms must be cansidered and 
I 

l<l I the contraat. .rent ia set for the 20-year term on an annual 

basis of $5,400.00. The remain.ing term of twelve years of 

,, the lease and also the option periods - the remaining 

::: twenty years of options went considexed. 'fhe tenant has a 

;,, rental advantage. In other words. the economic rent being 

·,_. ; greater than the eontrac:t: rent indicates an advantage to 
I 

~ · : a tenant:, and over the ter:m it's a $4,300.00 per year rental 
I 

advantage in utilizing a ten percent ra t:.a and tabla a -
I 

,u j annual tables - a factor baa been appliaCI for this 

::~· ! 12-year factor and it indiaatea a value of f29,299.00 as 
i 

:t-~ l the leasehold value for tbe twelve years and tbe next step 

.. i would be to aonaic!er the twenty years of options, and the L/ 

-~----· O O i------- -- O ~--- O -- ··-·-- - H l~•*- . 0 ------ --- Q3 
• •:"'. · ·:- .- · ~~ :)WNl !.- ."J ~ ,. • •• : •• • • >.. . 

f. 5 -:.:; i. - .~ 

~· . ., . ; ~ ~ ' ;: . 
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[ **-* . 1 lease did indicate a step-up amount so the xental 
I 

.! I differential narrowed the rental a~ntage is $100.00 a 
./ :ll, 

year 
I 

-~ j for the twenty years of option, ana this amount comes to 
! -

-~ i $8,409.00. And the total of these t:.wo, $29,299.00 and 
l 

·~ : $8,409.00 indicates a total of $37,708.00 as the total 
I 

i 
rj : lessee's interest in the land. 

0 All right. So your total estimate of 
j 

, \ the damage to the lessee would be eombined - combining 
\ 

:.· \ this figure of tbe leasehold eatate in the land and the 

10 l damage to the :Lmprovementsr is that eorrect? 
i 

i: : A Yes, sir. The taking of the impmvements 
I 
I 

'·· ! and the damage. '1'he improvements totals $53,726.00, the 
I 

'" 1 land $37,708.00 and the total of $91,434.00 as a total 
I 

" I lessee's interest in the site .. JI!JI!g 
•·· i MR. BRYDGBS~ ·~'ne what? 

If, l 

THE WIT&BSSa $91,434.00. 

MR. JOBNSON1 Thank you. Answer 

Mr. Brydges, if you will. 

·.•·,! I CROSS-BXAMINA'l'XON 
I 

~· ~ 

! 

"' I BY MR. BRYDGBSa 

·. · I Q Mr. Bconomidis, your assessment of the 
I 

·· · I value - net value of the impl'Ovementa as of the take was 
l 

'. ! $53, 726.00? 
I 
I 

-~· - -- ·- . --. -· .. 
: .. ~ ,-: ; - ii , .. ·; ., , - •, ' .. ~ ::~ . ....,. 

·~ •"): t q. -· . •,. . 

i 

I 

I 
! 
i 
I 
I 

l 
I 
I 
I 
I 
i 

I 
I 
I 
I 
I 
I 
j 

I 
i 
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' 
I 
I 

'PPB'l P, BIPLBY, called aa a witneaa on behalf 

:: ~ of M & Q Bolding ooxpos:ation, having been first ctuly awom, 
! 

~ was examined ana testified as fol~aa 

DIRBCT BXAMDIA'IIOJI 

,· : BY MR. BRYDCIBS 1 I 
Q Mr .. Ripley, may we have your full name for a./ I 

I 
·•• ! the reaorcS, please? 

'. 
:: 

I 

I . ~'. ' 

Q 

A 

Q 

A 

RObert F. Ripley. 

And what is your oc:aupation, air? 

Real estate broker ancl appraiaer. 

And for how many years, MJ:. Ripley? 

Thirt.y-fouJ: years in the real estate 

I 

I 

I 
I 

I 

1:·. ; business and about tlfenty-two years appnising and testifying.! 
. I 

... ; Q And wbe:re is your business located? I 
A At 1515 Borth Military Highway. I 

Q can you give ua some of the clients for 

i!• whom you have done appraisal work in this ana? 

i 
A Moat of the attomaya and trust department 

~. ! of the banks, service station - oil aompanlea when tlley 
' '" I are buyinq service stations. 
I 

l:~ : Q PaJ:ticularly along that line, what 

z .• l experience have you had in that kind of work? 
I ;'_ ·; I A Well, I've bten connected with oil busin,se 

• 
·- . --·--·--··- •• f .. • •. ~~ • t ~. • .. ~ ·._ ~ ' - J·· • 

~. r: ' '_, : r t. r •. 

. •.• :• . ·"":•: ... , •; 

I 
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I 
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; 

! 
I 

--~--··-----··-· -''---+--1 -
all my life, both in tankers aa well as 1ft burint and 

~ . aellinCJ real estate and service stations to oil aompaniea. 

:· i 
I 
1 
I 

... · ; 

!5 

! 

Q Bxcuea me? 

A .JUat recently I've done eleven ata~iona 

in a ease witm cmwn Oil for the operators in the various 

cities a 
tj i Riabmond, Rorfollc, Newport Bwa, Williamabuzg and 

I 
i 

!' I 
I 

! 
1~ • 

i 
i,:, l 

th ' 

...,-,. . 
~- l 

other place a. 

Q Are you familiar, then, with the &"etail 

sales of petroleum pxoducts in this particular ana? 

A Yes, air. 

Q And specifically in tbe area of Gzreat Beck 

Road and Firat COlonial Road? 

Q 

A 

well, no more there tban any othe~ plaae. 

Generally throughout the area? 

(NOdding head affizmatively.) 

MR. BRYDCDSa we offer Mr. Ripley ae an 

eXpert in the field, your Honor. 

MR. JOBNSONa No objection, your·Bonor. 

All xight. Let the ncord 

show that Mr. Ripley is ~alified as an expert 

in the field of real estate appraisal. 

r::; 
1 BY MR. BRYDCJBSa 

;! ' ! 
I 
I 

.- ...... ' - .. 
Q Did you have occasion to examine the 

premises under consideration here today? 

I 

I 
I 
I 

1 
I 

I 
I 

I 
I 
I 
I 

---~-- ..... ----a&-·t---··· 
. . ; ... 

I 
I r· ·-·- -.... ---- _ ..... . .......... ·-·--~--- .. ···--··· ........ -.. ___ ,.._ .... 
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! 

A Yes, sir. 

Q And you did so at the request. of 

I 
Mr. and Mrs. Marrow and M & Q Holding COmpany and myself? 

I 

-~ l A Yes, ltfir. 
I 
! 

1. 

Q can you tell us if ~u aade a at:udy of 

those particular p~perties? 

A Yea, sir. x•ve been into the pzopertiea 

and looked at them, looked at the - what the J:O&c! bad done 

' to the pmperty and what was left. 

Q can you give us you~: best jud;ment of Wbat 

damage baa been done to the pxoperty belonging to tile 

Mar~ family here? 

A Well, the Bxxon station that was there baa 

·· been completely c1est:royed so far as operating a station and 

;:;. : getting any inCI)'Dle from it. 

~.: 

Q Is the remaining site that this filling 

station occupied sufficient size !or a filling stat~n? 

A ~ remaining site ia also encumbe~ed by 

two other buildings - or one building. That building is 

a restaurant and they have otber things there. So the 

site itself would have - you would have to maneuver axound 

•:~ i it -- those buildings in order to make this site another 

::.: ~ good service station site. 
I 

Q Can you tell us approximately the amount of 

footage that was taken off of that corner? 

-·· ·-··-. 1 

I 

· .... · · · ··-·--· ··a7 ____ -----
••• 

j 
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i 

A ~ey took 10,354.50 square feet f~ the 

~- ~ corner and they bad a construction easement of 1650 square 

feet and left the residue of a total of 30,792 square feet. 

BUDn occupied appmximately 23,000 square 

feet of the total of the corner. The total corner was 

~ : 41,147 aquare feet. '11tey oacupied fifty-six percent of it. 

Q Ia there any value in your judgment, 

l Mr. Ripley, to the remaining structure thexe? 

!'· 

l 
~ :1 t 

A No. 

(Photograph shown to opposing counsel for 

examination. ) 

BY MR • BR'Y'DGBS 1 

I hand you a series of three pbotognpha. 

1·· The first one at the top of the double photo9rapb page 

ahowing the building that is - the store, I believe, 

occupies ancJ the bctttom one also? 

,/J • 

';, I 

-~ :, r 

A Right. 

Q And the third photograph showing - giving 

some picture as to the amount of elevation that the fome:r 

fillift9 station new bas since the take? 

'Yes, that's corwct. 

Q Is that the acaurate poEtrayal of what 

' exists there at the present time? 

A Yes. 
' ···--·--··· ·l- ---·-· . 

I• . ,. - ,: . :-.. •.l'l..'!'} I~ . · .. 
-~----

.. I 

I '~I - • 

I 
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I 
•.• I .. I 

j 
-1 i 

... 
,. I 

I 

1'11E. COUR'l'a Did you show them to 

Mr. Johnson? 

MR • .lOBNSONt 'fta, yoar Honor. I've seen 

them. 

MR. BRYDGBSc 1bu can mark tbose, your 

Honor, any way you want to. 

'1'BB COURTa All ric;hte The three pictures 

that counsel just made ntference to will be marked 

as one exhibit, Marz:ow BXhibit D. 

(Received and marked in evidence by the 

court as Marrow Exhibit D.) 

·'-;BY MR. BRYDGBSt 

Q Mr. Ripley, after having made an 

.:: :evaluation and a study of that pzoperty, have you been 

,~·able to reaCh any conclusion as to the value of the 

: leasehold interest there? 

A -rile leasehold interest. Well; there is 

· ·. : something to this before we get into that. 

Q Well, that •a 'Ahat I want you -

A '!he Bxxon quit and left and so they didn't 

::, 1 choose to continue to keep their tw-enty-year lease. 

···~ ! therefore, they left it at the end of n.ine years. 

MR o JOHNSON a I have to object to this 

kind of hearsay tes~~ny. '.rhe testimony baa 

I 

I 
I 

I --· -· -- .. --. -38--------r--.. 
. ( 

- ............. - ----·-·- ··--r·- ... --·· .............. -·· ... -- ·- .. . 
I ~ 
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!i 
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i 

\;) i 
; 

I 

i! ; 

I 
J' I 

I-! ! 

~ .. 

'I 

I 
i 

I 

I 
·-- --------·-·---*·_694--1 -

! 

been that they didn•t leave until after the 

take, that the service station was in 

operation up through the t~ of tbe take fOr 

another year. Now, what aonclueions of law 

he • a drawing, I don • t know, but I certainly 

have to object. 

MR. BRYDCIBSa I think be should be allowed 

to explain that. 

'l'BB WITJIESS 1 I 1m 110 t a lawyer • 

'l'HE COURTr I realiu that. I guess he's 

taking a factual situation at this time. Bxxon 

ia not there on the ooxner. we know that muah, 

so I guess he bas a right to explain Why. 

MR. JOHNSON I All right, air. 

THE COUR'l'a You take a position that he 

got pushed off. 

You may take the position that he 

left. 

BY MR. BRY00BS 1 

2r.. I 

''" I site. 

~--! l 
j 

.0:... t 
I 

Q 

A 

Go head, Mr. Ripley. 

My understanding was that they left this 

All right, sir. 

Broke Che lease • 
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' I Q 

I I And based upon that, tell us wbat your 
I 

~ ! findings are. 

s I 

I .. \ 1 on their leaving, they have their nine years and they have 

A And based on that -- I calculated based 

\ 

~ ' eleven years more to go with income to the owner which the 
I 

!·j owner was denied. 

Q And that inaome being $450.00 a month? 
I 

1 •• A '!'bat income was leas than tbat. '1'he inCIOIM I 
!:•, was $417.50 a month bec:ause Bxxon paid their pzoportionate 

I sham of the taxes. w; 
\ 

Q '1'ha t would be the difference in the two 

•·,• i figures. And did you, assuming that they vacated the 

l.;~ I premises when they had more time to run on the lease, 
! 

' 4 : calculate the value of the leasehold and tell us how you 
; 

t" ; went about doinq that. 
i 

! 
22 I 

I 
:t•: I 

l 

2, ... i 

t. ~:, 

I - -------~--··· r -·· ·-·· . -·-----

MR. JOHNSON& I have to objeat to this 

testimony because there has been absolutely 

no evidence on the record that we left until 

after the date of the take. uow, be said we left, 

but there has been absolutely no probative 

evidence that '118 did leave un~il after the date 

of take. If hie appraisal is based on a 

presumption -

TIIB COUR'1'1 Let me proffer tbis situation 

to you. '!bu have given a statement of the value 

'.. /.: 

')- ,: 

•· ~.l ' ,' ~ -. 

. .!-'::.:-11.._.---· ----·· 
... ~t ..... 
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• I 
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I 
1 

~<.• I 
I 

j 
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oU : 

I 
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I 

2:3 

~ _•, ~ 

i 

, ., I 
------ ------------ . r-------. ----

, 

of the leaaahold to youJ: people. 

MR • .:JOIDlSOIIt fts, sir. 

4fiiB COURT• And if that's pftdicated on 

their exercising their lease option ~Baugh a 

MR • ..TOIINBORa well, after twenty years 

they bad-

'fill OlURTa Well, zegardleas of whether 

twenty, thirty, forty one or wbat, you have 

still given a value of the leaaebold to your 

leaaee »aaad upon its exeJ:GiaiDg its lease 

agne.nt. to the an4 of it. fo¥ the twentr yeaz:a, 

GOJ:nct? 

MR • .JOHliiSOI11 Yes. 

DIS OOUR'l'a !bat takes one year additional. 

1 take it be's going to take the position that 

when you left it you abandoaect it, you gave up 

any intanst you bad in it., eo JQ\1 bave nothing 

left. HOW, I imagine that's what he's going to 

come up vitb, but it seems to me tbat tbat'a a 

pl.auei))le view of tbe tb1ng. 

MR • .JOJDJSOlla If then ia any eviclerlae of 

that, your lbnor. 

1'BB COUM!t I think t:be evideaae is 

de facto. 

oo··-·-- -------~ 0------o--t----
•. 42 I 

\ ~-
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i MR. BRYDGBS 1 '!be evidenae . I ia clear, it 

~' i 
! 

~ I 
I 
I 

o! I 

7> I 
! 
i 

!l i 

. I 
IJ l 

I 

i 
,._._, i 

! 
1' : 

! 
i 

:·: i 

I 
,.~ ! 

!!-' i 
I 

l•j : 
I 
I 

! 
.... ' 

.• i 

".! ' 

•• I 
' i 2~ . 

. I 

i 

seema to me, your Bono r. 

The gentleman that fint 

teatifiec1, M~. Sipler, said that Baso ia no 

longeZ' then. 

MR. \JOHHSOBa Yea, air, after the date of 

take because tbey vera force4 Gff by nason of 

the take. 

'1"BB COU!t'fa ~u•re saying you•n entitlad 

to something thztoggbout the end beaauee of what? 

Beaause you were forced out? 'l'bat's JOUr view of 

it. The otber peJ:aon did take the viev, well, I I 
bad the right to the inaame for tbe zreat of that I 

time and I lost it. Why? Becauee you left. IITOw, I 
I 

ian a t tbat one of the iaauea for the court to 

4eciCle Who • a been hurt tbe moat and to what 

extent,? 

MR. \JOIDJSOB • 'lite issue IMtfoze the aourt 

is the appraisal of tile tenant'• intenat in 

the impz'ovements and the J.eaaebold estate in the 

land. 

'l'HB Q)UR'l' a Mr. Jolmaon, let me 

reapeat.fully suggest a. JOU, this ie what 1 like 

.l-! :. I 
I . 

~; r, I 

i 
eo muab &»out appniaen, bow tbey appzoacb eaahl 1• 

pzoblem ao toatlly diffenn~. lt aeema to me it's --. ~~::·~~---·t-. -.. 

l . ---·· ----------·--t ·---------·--- . ·-··-- .. ------.. ~ ... -; ... .-~~ -~~;~ -.:.;;r·~·;: :;_:;- ;· .~ :_,:; .· .. 

I 
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R. F. Ripley - Direct 
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on which aide of the bed you • re op bow yo\1 look 

at tbinga. 

The only question at this point is does 

he have a basis for anewering the question which 

Mr. Bl:'ydges bas propounded to him. The de facto 

situation is that you people, Exxon, have gone. 

Now, the lease -- and I '11 read it. Let's see 

what section it was. 

! 

"If the demised premises or any part thereo 

shall be taken by or pursuant to governmental 

authority or through exercise of the right of 

eminent domain, or if a part only of said premises 

is taken ana the balance of said premises in the 

opinion of Lessee is not suitable for the operatiot 

of a drive-in gasoline service station, this leaset 

at the option of Lessee, shall terminate without , i 

further liability on the part of Lesaee, or the 

rent hereunder shall be nduced in pmportion to 

the reduction in the aJ:ea of the premises" -

MR. BRYDGBSa That's my point. He bad a 

choice. 

THB COURT& I haven't finished. 

"but nothing herein shall be deemed a 

waiver of the sole right of Lessee to any awarct fo 

damages to it or to ita leasehold in~erest caused 

• ···--..... ___ .., ............... ____ , __ ._·---.. --~- ... ------·--· ...... ---·· .. ···..-9--- --···-·-···---
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by such taking, whether mac!e sepantely or as pa~t 

of general award." 

So they had the option to remain if they 

wanted to struggle it out under those conditions o 

they had the option to leave. Now, a • 1 said, 

getting back to de facto, it's ol'Nioua they have 

MR. JOHNSON& Your Honor -

THB COURTa Now, the issue ie who euffera 

most by a result of their leaving, the landlord 

or the leasehold peopl~? 

MR. BRYDGBS1 'l'hat's my point exactly, 

because --

THB COUR'l'a He's objected to it. Let me 

explain it to him. I recognize why he objects • 

I know why you are trying to show it. 

MR. BRYOOBSa My point being, your Honor, 

that according to the Exxon testimony this is a 

super C!Omer with plenty of room to build an 

Exxon station if they part with their others torer 

and if it's that super, they aould have negotiated 

and not opted to leave. 

THE CO UR'l.' 1 we haven•t quite gotten down 

:t.·; l that road. \fhat I 1m atati119 is not what the 

z.: I evidence will result in showing, is whether it's 

.,; j admissible, and over Mr. Jbhnson•s objection. I •ve 

···--·rl -----------~--·--···-·---~:1~. eRoW";i;;~~.; a-:·~~·,;·:.:;··,.:;;~-· .... ··--- ·-=· 
- .. L~'! p; .•_:· SHORT•:.~....:c -c:::: =') , ... :~ 

.-.. Ol.'P.t Rr-~,o~TEF<!: 

'.! r;-:-;· .•. t, Bf. ~-:-• 'VI~t;.. t·:.. 
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2 I MR. JOBNSONa Note my exception. 

4 

i 
u l 

I 
e I 

I 

• I 
! 

s I 
t 

9 I 
I 

10 1 

I 
II I 
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I 
I 

14 I 

I 
H~ l 
Hl 
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i 
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I 

22. i 
I 
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BY MR. 

it, Mr. 

THB COURT: Mine goes to the admissibility 

and not the weight of the value. 

MR. JOBNSONt On the date of taking is 

th• date at which value should be cSet•mined. 

8RYDGES1 

Q 

A 

Q 

A 

Q 

Ripley. 

Do you remember where we left off here? 

I was in the process of going through the 

All right. 

-- income to the owner. 

lf you would do that for me, l'd appreciate 

TBB COURTa I do want to raise one further 

note there. Although the <Sate of taking was in 

1975, there ie evidence that for at least one 

year after this station waa in operation without 

ar..y physical damage being done by reason of the 

condemnation. In other words, the proceeding -­

I think I'm correct -- it •a almost a year 

theJ:eafter before some roadwOrk was done in front 

of the station. I don't want to come to any 

conclusion of the value of the date of take 

because you-all stayed there for another year. 

'~: :..: ;-- . ! l/\ l'? t- '\ ·~ \, ;p ~l· + •. 
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I MR. JOBNSORa I don't think it was a year. 

2 

4 

I 
"' I - I 

i 
e I 

A period of t~e. 

1'HI COURTa A period of time in which they 

weren't disturbed in ~e use of ~e premises. 

MR. JOIDtSON1 Not. physically. 

j 
7 I BY MR. BRYDGBSa 

i 
I 

8 : Q 

' 
Go ahead, Mr. Ripley. 

A The owner had a lease with Baao or Bxxon 
I 

w ; that called for $450.00 a month and they were to pay the 
! 
I 

i, i proportionate share of taxes. Bxxon occupied fifty-six 
I 

' 2 I peZ'Gent of the property and, therefore, their tax was 
I 
I 

12 
' $32.41 a month. So we subtract the tax tbat they would 
I 

l
4 1 have gotten from the fifty-four hund~ed dollars with the 

' 15 ! net residue to the lessor of $5,011.08. It was a 
I 

'c. 
1 twenty-year lease. I can • t anticipate tbat it was going to 
I 
! 

1> i be renewed because I don •t know what's going to happen 

'" ! twenty years down the road. '1'he date it was canceled was 
I 

' 
!~J i 1976, according to the infomation 1 received and I think 

I 
20 

\ 1 received this information from Mr. Sipler. 
i 

2
' l The date it began was in 1967, ao that•a 

22 nine years. The term of the lease unused was eleven years. 

The owner's cash flow of $5.011.08 at nine percent at a 
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' 'I interest on inflation for eleven years and that - using the 

2 
1 

tahlee made that value - made that pxoperty worth eleven 

•I yeara down the :road $157,638.53. The reversionary faator 

·I used - the .reversionary factor of that $157,000.00, ita 
I 

!'> ; present worth was $61,090.13. Add those two together and 
I 
j 

tl 1 

I 
7 I 
I \;. i 
I 

s I 
I 

,~ I 
l 
I 

" I 
'~ ! 

"! I 
I 

14 1 
I 

,5 I 

the cotal value of the lessor's interest in the land 

occ~pied by Exxon under the lease was $95,191.49. 

The estimated value of the land occupied 

by Bxson -- and the building was certainly not any good 

at the time - vas $92,168.00. And cteducting that from the 

leasor•a interest, Exxon is entitled to $3.023.49. 

·~ That is your: best estimate based upon the 

fonaula that you have just recited as to the entire 

leasehold interest of Bxxon1 

A Now, that's based on the lease itself 

:n . and Bxxon had a right if they thought they had a better 
i 

! ·; ~ 

i 
18 1 

\9 I 
l 

i 
£-:> I 

I 

leasehold interest 0o have salvaged that lease and gone 

into the market and see if tbey could better it, but they 

didn•t: choose to do that. 

Q So their interest in this entire 

2 ' I $118,500.00, aacording to your beat judgment, ia $3,023.49? 

22 A That • a right. 

2 ") I Q Now, can you tell us something. Mr. Ripley, 

24 l about the new type of petroleum operations or filling 

·--., ~ •_t_a_t_i_o_n_o_p_e_r_a_t.i __ o_n_•_i_.:-<~;~:;::-:·-"~;~~~;Ss~~,·.:-f-=-i-1_1_•~-w-i~th~..----......._ __ 
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that? 

2 A New type of petroleum operations in the 

, J area are all self-se:rviae with very few exceptioiUI, aftc!l 

.j those that are not self-se:rviae are trying to get that way 

... I because -- and you go to any station almost anywhere you 

: ! will find a self-service island and a full-se:rviae station. 
I 

7 ! Station bays are going out of style. It •a a pure 
I 

rl ! production thing. 
I 

C) i I •ve just Clone eleven stations for Cxown 

, 0 I Oil and they increased their gallonage by 1101118 triple, 

··I some quadruple by just using that type of station. 

,~ j I don't know what BxJDn is doing at the 

~~ j corner of New Great Neck Joad and COlonial Poad and the 

,4 I new Colonial Jbad, but I would estimate baaed on what I see 
I 

, 5 ! riding up tber:e that they're doing a considerable amount 
! 

1f ! more business there than they did at tbis location. Thia 
i 

17 : location and with this type· of station on it had a built-in 
I 
I 

1a j obsolescence as bxouqht on by the economics of the market. 
I 

1~ I Q You tell us, .then, Mr. Ripley, that the 
I 

20 j particular station in question that waa -- that the Bxxon 
j 

21 j Company vacated waa obsolete for all intents and purpoaea 

22! anyhow? 

.23 A I think they were glad to get rid of it. 

24 ! Q Am to open the new operation and modem 

2~ I basis on Pirat Colonial and Clzoeat Reck? 

----~----·------··--. •····-····--·· ---·-- ·--- ··-· . ···- ...... -·····- ··---·-A#~~----~-----
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A Right. 

2 I Q Do you have a summary of the values becauee 
I ·• ... 

:• j of the taking that would make this a little simpler for ·I perhaps all of us to understand? 

~ I A The lessor•s interest in the station at 

e I $95,191.49, the value of the take at $4.00 a square foot is 

7\ $41,418.00. The value of the construction easement I will 
I 

fi ! estimate to be $1.254.00. The value of the utility 

·l•asement at $11,820.00. A total of $54,492.00. Damage to 

10 I the site occupied by Bxxon is $40,699.49, a total of 
I 

u l $95,191.00. .Damage to the remainder of the site •36,090.00. 
! 

10! ! 'lbtal due the owners of $131,281.00 less the leaaehold 
! 

13 I interest of $3,023.00, net to the owner $128,258.00. 
I 

1.1 ! Q I hand you a page of statements of figures 
I 

1r; \that you have just quoted and ask you if that•a the way 
i 

,o 1 you have arrived at that. 
l 
I 

l 7 ! 

1•• I 
0 I 

A Yea, sir. 

MR. JOHNSON& I'd like to aee that. 

I 
I 
I 

(Shown to opposinq counsel fOr examination.) J 

~,~ I 
i 

i!~ ! 
! 
I 

24 l 

i 
MR. JOHNSON& Your Honor. I would _object 

to the statement that ahowa calculations going 

into evidence. 

MR. BRYDGBSa Isn't that what we are 

Clealing with? 

Let me suggest, Mr. Johnson, 

=· ~ ·. - . so· 
_' . .:»"~ i~ • . . "-'I .~ 'C• 

. :;.;; . 
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I felt there was nothing unusual for appraisers 

to testify and if he wished to do so to put in 

as an exhibit their appraisal booklet or pamphlet 

or whatever the case may be • 

MR. JOBNSONt I've never known it to be 

admissible, your Honor. I would very strenuously 

object to it. We'd be glad to have this entire 

transcript transcribed for ~. court. 

'l'HB COUR'.ra Have you ever given your report 

as an exhibit, Mr. Sears? 

me. 

MR. SBARS a Not in writinq, your &:»nor. 

'l'BB COURT a Mr. Bconomidia? 

MR. ECONOMIDISa No, air. 

THB COURTa 

1m. RIPLBYt 

'rHE COURTa 

Mr. Ripley? 

I •ve had ~em taken away from 

I'll take the two of the three 

and limit it to the testimony. 

In some cases .I've had it that nobody bas 

objected to it. 

MR. JOHHSONa I've known them to eome in 

for rebuttal to refute the witness •s testimony, 

but only for that. 

'l'BB COURTa Like in the instance where he 

may have testified to one thing being different 

--. ·-· ---------•. 
, 

I 
I 
I 
j 

1,! 

I 
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I from what his own appraisal sheet was? 

MR. JOHNSON: Yes, sir. 

I 
3 I 

I 
BY MR. BRYDGES: 

Q Mr. Ripley, about the remaining portion :; 

I 
0 l of the land that Mr. and Mrs. Marrow are utilizing, that 

I 
l 

fi i 
I 

}} I 
I 

wl 
! 
i 

J 
! 

1~ ! 
I 

141 
I 

1~ I 
1S I 
1: I 

I 
I 

,8 1 

I 

wl 
I 

is the store area? 

A Wall, the store area -- it's still there 

in the same tract, they just took some off the front. 

Q Is there any advantage -- it's been 

testified here that the property is more valuable now than 

it was before it was taken by the city. Do you have any 

comments to make on that or what is your judgment about 

that, Mr. Ripley? 

A Well, i! you ta'ke the stores off of the 

property and leave a vacant piece of land and grade it down 

to the level of the road, it would become a valuable corner, 

but you can • t afforrl to take the stores off the property 

because they're encumbered by mortgages and you just can 1 t 

20 I get rid of them. 

I 
2' MR. BRYDGES: Answer Mr. Johnson, if you 

22 will. 

.. I 
l *** 24 

-·-·•·-·---~--. ·-----·-·----.. -.,.. • -··-•-- ·- •••·-.. • ---. -•# --.a-•-- •· 

• 

I .. ·;_ ' ' L,. ' • .! 
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j . 
i 
! 

I 
:?. j 

I 
I 

~ i 

i 
4 j 

I 

four hundred and eighteen dollars. 

What does that work out per square foot? 

Four dollars~ *** 
How much square fOotage was there in the ,,...~ 

i 
~ 1 leased site -- the entire leased ·site? 

l 
~ j 

I 
P. J:'ifty-six percent of the total or 23,042 

I 

square feet. 

In round figures Let•s use 23.000 square 

9 feet. So the \._lua of that times $4.00 vould be what, 

''-' ; $921 QQQ .QQ 'l 

$92' 168 .oo. 
What is a fair return on a lease of bare 

1'1 : land? 
I 

14 I I didn't get into the economic rents. I 

~~ 1 only did the - becauee the lease had beeu canceled. And 
! 

10 j the reason -·· that was the only reason I didn't get into 
i 

:
7 

: economic r(~nts. If tbe lease had been a going lease and had 

1•' i been on ~ station and the station had not been closed and 

w I ExJCDn had not left it, I would have done an entirely 
I 
i 

2 ~-, \ different approach to it, but they were gone and I was 

-"i I interested in what the owner, himself, was entitled to. 

221 Your entire appraisal is based on the 

2 ~ I presumption that Exxon had just abandoned the site? 

241 They had abandoned the site. When I looked 1 

~ 5 1 at the property, they were gone. 

----·--·---··---------~~ ---------- - . ···-· ____ , _____ --- ···--~~-~·---... . _:/l···l~-..,~-~ ,, 
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I 1 don't doubt that, Mr. Ripley. Let ' s get v:· 

,. into this, now. What is a fair return on a lease of land 

.s I such at this, t.en percent'] Is that generally accepted? 

4 I 
I About ten percent, yes. 

That would make economic xent on this 
I 

r:• ; parcel by your testimony about $9,ZOO.OC a year? 

li) 

I'm not prepared to answer your question. 

1 will take time, if you want me to, and ~:ecess the court 

and figure out what you want to know. 

I don't think it's necessary to recess, 

,, 

1 Mr. Ripley. l:bu •ve said that the value of tbe entire site 

1".! was $92,000.00, that ten percent is a fair return for 

i 

i leased pmperty and L •m asking you -- i 
l 

l4 I 
i 

A You • re trying to make me make a calculation ~ 

:~,I on the stand that r don't have befo1:e --

It's a simple calculation. 

I •nt not going it might be simple to you. 

lJ... works out, to help you along, to 

,_. : $9,200.00 a year, does it not, ten percent rate of return 
l 

~-:, j on $92,000.00? 

2· I 
I 

?~ I 
i 
I 

! z·• . 
i 

2 l i 
I 

:~ ,: I 
I 
I ·-··-·-·-···---·----,· 
t 

I . 
I 

Yeah, if you're going into that, sure. 

CJ That would represent., then, the market 

rent under }~ur testimony? 

· bl f land~ ~en percent ~a a reasona e return or _
1 

.t~ll right. so this was an advantageous ; ,. * . . . ... 5i . rl, . 

c. ,.; 
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2. 

. : 

; 
,.., ' 

{ 

li t 

I 

celnting to things generally, so I'll allow the 

~estion. 

Now, repeat your question because I missed 

your que a tion • 

u-, 
,-.,.~ '~. JOHNSONs The last question I'll 

~.., i thdra\\' .. I • ll pursue ano traer line. 

'l'aE counT: l\fter ntaking that xuling on 

your behalf? 

hr. Ripley, you say that your infoxmation 

'" : as to Exxon leaving the property came from 11r. S.i.pler? 

i ,j : 

i 

' I~ , 

,... i 
I 

l 
:t> left. 

,· 
~ 

Yae , I talked with hirc.. 

An.d did it come from any other source? 

b.:.·, other than the owners said that they 

··: .•• * 
Bo the basis of yo~r appraisal is that 

ltl • ~xxor1 abandoned thl~ prope1:ty after the date of tbe take? 

r•.t basis of my appraisal is that~ thel'" left 
i 

z:; i the property, yes. And I •ve calculated what the owner is 
I 
I 

~~ ; entitled to receive today, the present value of income 
I 
I 

n 1 stream that he has been denied. 

z~ I 
! 
I 

...... .. All right • Now, let•s talk about that 
I 

"·' j income stream. l!bu have ar. inco1ne of ~!i ,400.00 a yea.r:r is i 

/·I :? ·: 1 that cor rec L ·~l 

·--·-··-··-···-··---· 1---- ·-··--·- .d - -· ·- ·: ~: ,~ •••• 

- :-.·) 

·-~ c h. 
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i 
I ' I 

A .... 
z I Q Gross income. How, if you CGnvert that 

•I under a capitalization approach to value at ten percent, 

. j you would get the value of the total parcel of f54,ooo.oo, 

~- • is that. correct? 

I 
\ 

-· I 

A 

Q 

Say that again. 

well, }IOU •ve done an income approach on 

'- many properties, have you not, Mr. Ripley? 

A 

1~.-· ; 

I didn't understand your question. 

Answer this one then. Have you not done 

1 

the income approach on quite a number of properties in your \ 

appraisal experience? I 
! 

1> 

' 
'"' ' 

A 

Q 

~-. \ 

And the way you perform an ineome approach I 
I,-. to value is you capitalize the annual rentJ is that correat? 

i:'· ' A '1bu can, yes. 

Q And in this case would not ten percent be 

ia a fair capitalization rate? I think you •ve alxeady answered 

,._. · that question earlier. 

~·: A Not on incrome - the income appxoach. I 

gave a net cash flow of nine percent with income stream. 

Q Let's use the nine percent capitalization 
\ 

:.'l l rate. What would that make the value of the entire leased 
; 

:· .. l parcel? 
i 

A SS,Oll...OR times the table of factor of 

·t- ------ ..... -·-- . 5 ·----- ... , .. __ -·---·- -
I 

I 
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! 

6.805191 gives it a present value of $34,101.36. ,/-

'*** MR. JOBNSONa All right. Thank you. That•~ 
I 

all. 

MRca BRYOOBSJ Thank you. 

Does the aourt have any questions·/ 

THE COURT1 No. 

MR. BRY.OOESa Thank you, Mr. Ripley. 

Tim WITNSSS a May I be excused 1 

MRo BRYDGES 1 l'as. 

MR. JOHNSON: At the appropriate time I'm 

going to move to strike Mr. Ripley•s test~ny. 

I <bn • t know whether the court wants to hear my 

arqwnent now or later. 

TBB COURTs Well, let's see if he bas any 

additLGnal evidence. 

Honor. 

Do you have any additional evidence? 

MR. BRYDGBSt Not along this line, your 

l 
I 

THE COURT a You may go one way or the other~ 

Mao BRYDGBS 1 I would like Mr. Ripley to 

stay while the motion to strike -
I 

'ftiB COURTa All right. All I want to do is I 

get him off the stand and move on to something. 

MR. BRYDGBSa I think tba t the motion -

'l'BB COURT 1 Make your motion. 
I 
I 
I 
I 

;,. 
.. 57 _____ -+-·-
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s. A. Quimby - Direct 101 

and objection thereto. 

BY MR • BRmaBS 1 :· ·'*** Q t-!y question was to you, Mr. Quimby, on the v 

day of the taking or when it became known to you for the 

first time that this road was coming through and taking a 

portion of your land, when did you first hear fJ:Om Bxxon that, 

they were qoinq to vaeate tbe premises? 

A We received a fonnal letter from EXXon one 

month before Chey were going to vacate. 

Q Did that letter indicate anything to you 

about why they were leavinq? 

A Yes. Due to the widening of the mad, that 

the piece of property would no longer be feasible to use 

as a service station and they were leaving. 

0 Did they in the letter or thereafter discusa ·· ·. 

with you the possibility of any more land so that they could 

stay at that location? 

A No, sir .. 

Q So you reaeived the one document about a 

month before they left that they were leaving and they 

vaea ted at that time 7 

A Right. 

Q Were they under aonstruction at that time 

on their new location up the street? 
; . T···---
, 
I 

I 
I 
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s. A. Qutmby - Direat 

A No, sir. 

0 They built that later on? 

A Yes, sir. ··*** 

I 

1021 
··-· ·---··--··--.---r--·------·-· 

MR. BRYDGBS1 All right. Answer Mr. Johnao~, 

if you will. 

croSS-EXAMINATION 

BY MR. JOHNSON 1 

Q Mr. Quimby, do you have a copy of the lettett 
! 

· that you had received cancelling Exxon's lease, as you called I 

it1 

A Not with me. 

Q But you say you received tbat letter about 

i -. a month before they actually left? 

A Right. 

Q And they actually left sometime in 1976? 

A Right. 

1•. Q So on November 13# 1975, you had no 

] ... · . indication at that time that Exxon intended to leave the 

premises? 

A No, sir. 

Now, the property that you referred to 

'· · to the rear. that is, the store building, what is your 

gross annual rent on that property? 

-t-·-···-
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gAap 2· SIPL!R• called ae a witness ift %"ebutb1 

2 on behalf of BXHDn Corporation, ha•ing been previaualy 

s duly sworn, was examined and testified as follow•• 
4 

!S DIBBC'l' IXMJilaTlOH (Reb.) 

e 

7 BY MR. JOHNSONa 

B Q Mr. Sipler, prior to the date of this 

9 taking on November 13th, '75, did ~u or BlCIDn or anyone 

•o on behalf of EXxon give any notice of caacellation of the 

'' lease on the subject p.mperty? 

12 A No, sir, we 4id not. we bad diacuaaed --

13 X talked to Mr. Quimby on a few ocaaaions ooncemin; tbe 

14 condemnation. in fact. to keep us infomed of what 

'" negotiations or aevelopment oacurrec1 with the state and we 

' 8 agJ:eed ·tbat it was inoperative or would probably be 

17 inoperative after the take but we did not aancal it prior 

18 to t:be take. 

*** 19 'l When Clid you cancel the lease? 

20 A we canceled th$ lease effective, 1 l'Jelieve, 

21 May let of '75 -- or •76 whicth waa the vacation elate that 

the oi ty had given us. v 

Q YOu Eeeeive~icte f~ the city to 

22 

23 

24 vaaa te the property? 

28 A That's correct. 'ftle condemnation 
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