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VIRGIN'IA: 
IN THE CIRCUIT COURT OF THE COUNTY OF NORTH-~l\1PTON 

Charles A. Finney, 

v. 

Gerald M. Moore 
P. 0. Box ZZ7 
Exmore, Virginia 23350 

and 

Gerald M. Moore and Son, Inc. 
P. 0. Box .ZZ7 
Exmore, Virginia Z3350 

Serve: 
Gerald M. Moore, Registered Agent 
for Gerald M. Moore and Son, Inc. 
P. 0. Box Z27 
Exmore, Virginia Z3350 

Plaintiif 

Defendants 

MOTION FOR JUDGMENT 

Comes now the plaintiff, Charles A. Finney, and moves for judgment 

gainst defendants, Gerald M. Moore and Gerald M. Moore and Son, Inc. , 

,. ointly and severally, on the grounds an~- in the amount as hereinafter set forth 

, . c~~I 

II 1. On or about the 22nd day of May, 1982, between 8 and 9 o'clock A. 

!plaintiff was employed by Moore's Trucking, Inc. at Exmore, Virginia, and was 

I awfully on the premises of said trucking corporation, standing behind a truck· 

I 
ractor owned by the said Moore's Trucking, Inc. which is owned and operatec 

y William M. Moore, in the process or repairing same at the request of an apt>.,-

! Moore's Trucking, Inc., one Kenny Norton, who is employed by Moore's 

rucking, Inc. as dispatcher and superv;,sor. 

Z. At the same time, date and place, defendant, Gerald M. Moore, 

as operating a truck on said premises at Exmore, Virginia. 
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3. Defendant, Gerald 1\1. ?v'Ioore ,.,,.as an employee and agent of dei'en­

Gerald M. Moore and Son, Inc. and at the time and place, aforesaid 

efendant, Gerald M. Moore was acting within the scope of said employment. 

4. At said time and place, it was the duty of deiendan!, Gerald M. 

I oore to operate the said truck free from negligence and with due regard ior 

he safety of other persons. 

5. Not\vithstanding said duties, defendant, Gerald l'v!. Moore did then 

d there so recklessly, carelessly and negligently operate his said vehicle so 

that it crushed plaintiff when it was backed against .him as he stood at the rear 

of the said truck-tractor, repairing same, and crushed the plaintiff bet\veen tre. 

two vehicles. The Collision \Vas proximately due to said defendant, Moore's 

violation of his duties as aforesaid. He was negligent in that he: 

(1) failed to keep a proper lookout 

(Z) failed to give iull time and attention to the operation of the said 

vehicle he \\"as operating; 

(3) operated his vehicle in a reckless manner. 

6. As a result of the said collision, plaintiff received severe and 

violent injuries. 

Count n 
1-. On the ZZnd day of May, 198Z, between 8 and 9 A. M. , plaintiff 

was lawfully on premises in Exmore, Virginia shared by defendant, Gerald M. 

Moore and Son, Inc. and Moore's Truckipg, Inc., performing mechanical work 

on a truck-tractor owned by said Moore's Trucking, Inc. 

Z. At said time, date and place, defendant, Gerald M. Moore . 

approached plaintiff and indicated that he wanted to employ plaintiff to do some 

echanical work on a station \\"agon for him. 

3. Plaintiff advised said defendant, l\1:oore that he \Vas employed by 

core's Trucking, Inc. and that he would not have time to do any repair work c)f\ 

!~he station v-· agon that day. 
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!I 4. Immediatel'\' after said defendant '.l..·as advised as aforesaid, bv t:::: li ., w 

l~laintiff, he started a truck which was parked near where the plaintiff was 

lkocated and as plaintiff was standing. at the reiar of said truck-tractor in the 
li 

IF.rocess of repairing same, defendant, Gerald M. Moore, intentionally assault 

'fhe plaintiff by means of wantonly, willfully and deliberately backing said true; 

[

ainst pla_intif~ Cl"'l't~~ him -oetween. the two said vehicles. 

5. Said truck being operated by said defendant, Moore, who was an 

mployee of defendant , Gerald M. Moore and Son, Inc. and at the time and pl,_·_.:, 

koresaid defendant, Gerald M. Moore, was acting within the scope of said er:-. 

~loyment. 
I 6. At said time and place, it was the duty of defendant, Moore, to 

bperate said truck free of negligence, but instead, he operated same wantonly 
I 

~d willfully crushed plaintiff. 

. 7. As a direct and proximate result oi the above stated acts, plaintiff 

~as caused to sustain serious and permanent injuries; has been prevente_d iro:1c 

~ransacting his business; has suffered and will continue to suffer great pain of 

fi,ody and mind; has sustained· permanent disability, deformity and loss of e?...rn 
•• ling capacity; and has incur~ed and \V"ill inc~ in the future, hospital, doctors' 

and related bills in an effort to be cured of said injuries. 

Wherefore, plaintiff requests judg{Ilent against the defendants, Gerald 

M. Moore and Son, Inc. and Ge~ald M. l\1oore, jointly and severally, in the 

sum of Three Hundred and Fifty Thousand Dollars ($350, ooo. 00) and his costs 

in this behalf e:>rpended. 

Herman T. Benn 
Benn & Ferguson 
Attorneys At Law 
National Bank Building, Suite 5 02 
Suffolk, Virginia 23434 

Charles A. Finney 
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Virginia: 

In the Circuit Court for. the County of Northamnton 

Charles A. Finney, 

Plaintiff 

v. 

Gerald M. Moore et al, 

Defendants 

JOINT ANSWER AND GROUNDS OF DEFENSE 

Now come the defendants, Gerald M. Moore and Gerald M. Moore 

and Son, Inc., by their attorneys, Ayres, Hartnett & Custis, and 

for their joint answer and grounds of defense to the motion for 

judgment herein filed say: 

Count I 

1. That the undersigned deny that the plaintl.ff was 

employed by Moore's Trucking, Inc. at the time and place alleged 

in paragraph numbered 1 of Count I and further deny he was 

carrying out any repairs at the request of Moore's Trucking, Inc. 

and/or its agent as further alleged in said paragraph numbered 1. 

2. That they admit the matters alleged in paragraph 

numbered 2 of Count I. 

3. That they admit the matters alleged in paragraph 

numbered 3 of Count I. 

4. That they admit the matters alleged in paragraph 

numbered 4 of Count I, but here state that the said Gerald M. Hoc~ 

was guilty of no breach of such duty. 

5. That they deny each and every allegation contained in 

paragraph numbered 5 of Count I. 

5 



A£5 a HARTNETT 

A CUS"riS 

6. That they deny that the plantiff was injured in the 

manner and to the extent alleged in paragraph numbered 6 of 

I but here state that even if the plaintiff was so injured 

Count: 
i 
I 
i 

I 
I 
I 

no part thereof was due to the negligence of these defenda~ts. 

7. That they deny each and every allegation of fact in 
I 

said Count I charging them with negligence. i 
8. That they deny each and every allegation of negligence ! 

charged against them in said Count I. 

9. That they deny that the plaintiff is'entitled to 

recover any sum of money from them. 

10. Such other defenses as may be assigned or that might 
I 
I 
j 

arise either before or during the trial of this cause. 

PLEA OF CONTRIBUTORY NEGLIGENCE 

Specifically denying negligence on their part, the defendantb 

I 

I 
nevertheless will rely upon the contributory negligence of the 

plaintiff, should it be necessary to do so. 

Count II I 
I 

1. That the undersigned admit that the plaintiff was on thel 

premises shared by Gerald M. Moore and Son, Inc. and Moore's 

Trucking, Inc., as alleged in paragraph numbered 1 of Count II, 

but deny he was properly or lawfully performing any mechanical 

work as further alleged in said paragraph numbered 1. 

2. That they deny each and every allegation contained in 

paragraph numbered 2· of Count II. 

3. That they deny the matters alleged in paragraph numbered 

3 of Count II. 

6 



'RES a HARTNETT 

• CUSTIS 

4. That they deny each and every allegation contained in 

paragraph numbered 4 of Count II. 

5. That they admit the matters alleged in paragraph numbere~ 

5 of Count II. 

6. The undersigned admit that the defendant, Moore, had 

the duty to operate the said truck free from negligence as allege, 

in paragraph numbered 6 of Count II but denies each and every 

other allegation contained in said paragraph nunbered 6. 

7. The undersigned deny that the plaintiff was injured and 

damaged anp suffered. in the manner and to the extent alleged in 

paragraph numbered 7 of Count II but here state that even if the 

plaintiff was so injured and damaged and did so.suffer no part 

thereof was due to the negligence of these defendants. 

8. That they deny that the plaintiff is entitled to recover 

any sum of money from them. 

9. Such other defenses as may be assigned or that might 

arise either before or during the trial of this cause. 

Court Green 
Accomac, VA 23301 

COUNSEL 

GERALD M. MOORE AND GERALD M. 
HOORE AND SON, INC. 

By Counsel 

CERTIFICATE 

This is to certify that on the 17th day of January, 1982, 

I mailed ~ true copy of the foregoing Joint Answer and Grounds 
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1£5 6 HARTNETT 

6 CUSTIS 

,OAN£T5 AT LAW 

ACCOMAC:. VA. 

of Defense and Plea of Contributory Negligence to Herman T. 

Benn, Esquire, National Bank Building, Suite 502, Suffolk, 

Virginia 23434, counsel of record 

-.. 

·- -.- ,. ___________ . ·-·-- --·--·--· -- --------·-
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Virginia: 

In the Circuit Court for the Countv of Northamnton 

Charles A. Finney, 

Plaintiff 

v. 

Gerald M. Moore et al, 

Defendants 

SPECIAL PLEA 

Now come the defendants, Gerald M. Moore and Gerald M. Moore 

and Son, Inc., by their attorneys, Ayres, Hartnett & Custis, 

and file'their Special Plea to the motion for judgment herein 

filed and for-such Special Plea say: 

1. That the plaintiff's motion for judgment alleges in 

both counts that the plantiff was acting within the scope of his I 
I 

employment at the time of the accident and injuries complained of: 
i 

and that such injury arose out of such employment. 

2. That both counts of the motion for judgment allege ~hat · 

I 
the actor causing the injury was Gerald M. Moore, an agent and 

employee of the defendant, Gerald M. Moore and Son, Inc., who 
' 

was also acting within the scope of his employment. 

3. That the undersigned here state that the said Charles 

A. Finney, plaintiff, was at the time of the accident an 

I 

I 
I 

I 
employee of Gerald M. Moore and Son, Inc. and not Moore's Trucking 

I 
Inc. as alleged in counts I and II of the motion for judgment. ! 

4. That because of the foregoing recovery under the Virgini~ 
Wor~en's Compensation Act is the exclusive remedy for the l 
plaintiff herein and the cause of action alleged in counts I and L 

I 

9 



RES 6 HARTNETT 

TTOAN::Ys ... T LAW 

ACCO"'AC:. YA.. 

of the motion for J·udgment h · ~-1 ere~n ~~ ed should be dismissed for 
lack of jurisdiction. 

I 

j 

. I 
WHEREFORE, the undersigned demand that the motion for judgmen 

herein f1..led · h b aga1.nst t em e dismissed. 

HARTNETT & 

Court Green 
Accomac, VA 23301 

COUNSEL 

GERALD M. MOORE AND GERALD M. 
MOORE AND SON, INC .. 

By Counsel 

CERTIFICATE 

This is to certify that on the 17th day of January, 1982, 

I mailed a true copy of the foregoing Special Plea to Herman T. 

Benn, Esquire, National Bank Building, Suite 502, Suff~ 

Virginia 23434, counsel of record for the plaintif . · 

, .. 

·-··---- .. -
- o ---·-·-•-a .... _., __ 
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VIRGINIA: 
IN THE CIRCUIT COURT OF THE COUNTY OF NORTHAMPTON . . . 

CHARLES A. FINNEY, 
Plaintiff 

v. 

GERALD M. MOORE 

and 

·GERALD M. MOORE and SON, INC., 
Defendant's 

MOTION FOR LEAVE TO AMEND 
MOTION FOR.,JUDGEMENT 

Comes now, the plaintiff, Charles A. Finney, by counsel, .and moved 

for leave to amend his motion for judgement previously filed Herein, as 

follows: 

Paragraph six of count one is to be amended to read as follows; ... ~s a 

direct and proximate result of defendant's negligent and careless acts as 

aforesaid, plaintiff has been caused and will in the future continue to suffer 

grgat physical pain and mental anguish; has been permanently disabled, has 

been and will in the future be prevented from transacting his business and 

has incurred and will continue to incur medical expenses in an·effort to be 

cured of his condition. 

Cha:rle.s A. Finney 

By 'f/.,z.z "'A-' ;.,.n .:::1 tP, .. q. 

0~ Counsel 

11 



C lk P'EROU•ON 

:uuccYa AT LAW 

'OLK. VIRGINIA 

.Z3.C3. 

. i.L--v~ 14 -:7, ~ £-t <>-= 
a v-

Herrnan T. Benn 
Benn & Ferguson 
502 National Bank Building 
Suffolk, Virginia 23434 

p. q. 

Certificate 

I certify that a COpY of this motion for leave to amend was mailed to 

Daniel :Hartnette, Esquire, at P. 0. Box 216, Accomac, Virginia, 23301, 

Jl counsel of record for defendant's, on the 24th day of February, 1983. 

I 
I 
I 
! 

. ·----- ___ _. __ _ 
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~ .... 

~ VIRGINIA: 
il: 

I 
In the Circuit Court of the County of Northampton, on ~ues-

d day I I 
the 22nd day of March, in the year of our Lord, One Thousand 

I Nine Hundred and Eighty-three ( 1983). 

I 
I 
I 

Present: The Honorable N. Wescott Jacob, Judge. 

~· 

CHARLES A. FINNEY, 
Plaintiff 

v. 

GERALD M. MOORE 

and 

GERALD M. MOORE and SON, INC., 
• Defendant 

ORDER 

This day came the plaintiff, by counsel, and moved· for leave to amend 

his motion for judgement, a copy of said motion having been delivered to 

counsel of record for defendant's and he having interposed no objection there-

to. 

UPON CONSIDERATION WHEREOF, the court being of the opinion 

that substantial justice would be promoted by allowing such an amendment, 

it is, 

ORDERED, the plaintiff's motion for ju~gement be and it is hereby 

amended so that paragraph six of count one will read as follows: As a direct 

and proximate result of defendant's negligent and careless acts as aforesaid, 

plaintiff has been caused and will in the future continue to suffer great physica 

pain and mental anguish; has been permanently disabled, has been and will in 

13 



a ~£AQUaON 

ltNCTe AT LAW 

,. JC VtACINIA 

Jf the future be prevented from transacting his business and has incurred and 

I 
I 

will continue to incur medical expense's in an effort to be cured a· his condit-

ion. 

and it is further 

ORDERED that a copy of this order be mailed to defendant's counsel 

and that defendant file such responsive pleadings to the amended rnbtion for 

judgement as he may be advised on or before the /J. ~ day o! ~ 
1983. 

I ASK FOR THIS: 

-~,J...;.~~~~·.;.J.1.L.4r..;.<f ..._-{ __:J:.-•-f-tE~·w'-. ,~,;...C~~~-<1"----'p • q • 
Herman T. Benn 
SOZ National Bank Building 
Suffolk, Virginia 23434 

SEEN: 

~d~ hk.>bA.d. 
Daniel Hartnette, Esquire 
P. 0. Box 216 
Accomac, Virginia 23301 

.. 

14 



IH a P'ERGURON 

rORNCT• AT L.a.W 

FOLK. VIRGINIA· 

23434 

II 
\v 

f)'J 
Recorded in~cornrnon Law 

Order BooK No .. 3-·-P ,,;.,_:2::.9.. 
r.;orth3rTIPtOI'\ ccuntY Circuit court 

.·· 

.~ ... 

. .. -"'!""'--·· 

.. 
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1 GERALD ~-!. lt!.OORE, defer.dant, called as a witness en 

2 behalf of the plaintiff, having been first duly sworn, was 

3 examined and testified as follows·: 

4 

5 DIRECT EXAMINATION 

6 

7 BY MR. BENN: 

8 Q Would you state your name, please, sir. 

9 A Gerald H. Moore. 

10 Q What is your address? 

11 A Exmore, Virqinia •. 

12 Q How old are yo~? 

13 A Seventy-two. 

14 Q Are you engaged in any business and, if so, 

15 what's the name of the busines~? 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 

A 
22 

23 
Q 

A 
24 

Q 
25 

Gerald M. Moore and Son, Exmore, Virginia. 

Is that a corporatio~? 

It is. ... 

A Virginia corporation; is that righ~? 

That's right. 

Who is the president of that? 

I am. 

What kind of work does this company engage ip? 

Road.building, home driveways, hauling fill. 

Do you have -- does the company own some 

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA [ 21 16 



G. M. ~core - ~1:ect 

1 trucks? 

2 A Seven dump trucks. 

3 Q Wha_t? 

4 THE COURT: Seven wha~? 

5 THE WITNESS: Seven dump trucks. I believe 

6 it's six or seven. 

7 

8 BY MR. SENNa 

9 Q Wha~ ton are the~? 

10 A They are ton and a half to two ton. 

11 Q 1 see. Are you e~ployed by this coxupany --
12 corporatiop? You work for the company; is that righ~? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A That's right. I'm retired. 

Q Do you have employees a~d, if so, about how 

many? 

A Three to five to seven. 

Q Did you ~ave that many on May 22, 1982? 

A No, sir. 

Q How many did you have at that time? 

A Just me. This is Saturday morning. 

Q No, I'm not talking about that particular 

Saturday morning. I mean how many employees did you hav~? 

I'm not talking about those who might be -- that was present 

on that day, but how many employees do you have -- did you 

have at that t~e? 

Donn. Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA [3] 17 



G. :--1 ... '-\cere - Oir·ec-: 

1 A You would h4ve to look in ~~e record to fine 

2 out that. 

3 Q Did you have more than two? 

4 A workiny, you mean? 

5 Q No, not working, but on your payrol~? 

6 A Yes, sir. 

7 Q Do you know how many more that you ha~? 

8 A Well, Saturdays we don't work at all. 

9 0 I'm not talking about Saturdays. I mean 

10 generally. 

11 A Three to five to seven. It varies. 

Q 

A 

14 And you said your business was located at Q 

15 Exmore; is that righ~? 

16 A Well, that•s mailing address. 

17 Q How long have you been in that particular 

18 business and at that locatiop? 

19 A Fifteen years all told. 

20 
Q Did Charles A. Finney, the plaintiff here, 

21 
work for your corporation, Gerald M. Moore and Son? 

A Yes, sir. 
22 

23 
Q Do you recall approximately when he first was 

24 
employed? 

A 
25 

No, not the date. 

Donn, Graham &. 1\sso.:iates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

EUZABETH CITY. NORTH CAROLINA [4] 18 



G. A. ~ocre - Oirect 

1 Q But, I mean, no~.., many mont.~s before ~·tay 22nd 

2 when the accident happened had he been employed approximately? 

3 A Two and a half, three, roughly. 

4 Q And what was his jop? 

5 A He wa~ a mechanic. 

6 Q Is there another business operating in the same 

7 area where your company is locate~? 

8 A Moore's Trucking. 

9 Q And who is the president of that compan~? 

10 A William Moore. 

11 Q And what relation is William Moore to yo~? 

12 A Son. 

13 Q So you are president of Gerald M. Moore and Son 

14 and Mr. William Moore, your son, is p~esident of Moore's 

15 Trucking Company, is· that righ~? 

16 A Correct. 

17 Does Moore's Truckiny Company, is that a 

18 corporation, too? 

19 

20 

21 

22 

23 

24 

25 

A Yes, sir. 

What kind of work does that company do? 

A Long-distance hauling. 

Q Does that company own trucks also? Does 

Moore's Trucking Company own trucks? 

A 

Q 

Yes, sir. 

And where are they parke?? 

Donn, Graham &. 1\ssotiales 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH Al'wO ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA [ 5] 19 



·:,;. M. ~core - ~ i:ec-c 

1 A over on a sepa:a~e section of the yard. 

2 And did both corporations use the same area for 

3 parking and working on the trucks? 

4 A No, they are supposed to stay over to the side 

5 where the shop is. 

6 Q But both of them are in the same area, aren't 

7 they? 

8 A Well, across -- we have maybe a sixty-foot 

9 road there. They are across the road from there. 

10 Q And sometimes some of your employees work for 

11 Moore's Truckin9 Company; is that riqh~? 

12 

13 

14 

15 

16 

17 

18 

A Once in a great while. 

Q And don't they -- as a mechanic, did not 

Mr. Finney also repair sgme trucks for Moore's Trucking 
--:..:~::::.:.::~~~~~~--··--...... 
Company? 

A Yes. If they broke down, he repaired them. 

Q All right. Now, when your employees worked 

for Moore's Trucking Company, who tells them what to do? 

: 

I 
I 

19 MR. HAR'l'NET'l' a Wait a minute, Your Honor please.! 
i 

20 

21 

22 

23 

24 

25 

He didn't say that. He said they did work for 

Moore's Trucking Company, not that were employed by 

I 
Moore's Trucking Company. I don't want the issue to : 

I 
be decided by Mr. Benn putting words in this witness • s j 

j 

I 

mouth. I realize he's an adverse witness. 

THE COURT: He's an adverse witness. The 

Donn, Graham &.. Associates 
REGISTERED PROFESSIONAL. REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROL.INA [6] 20 



1 question was who directs him what to do. 

2 MR. BENN: That's right. 

3 THE COURT: I think· it's a proper question. 

4 

5 BY MR. BENN: 

6 Q When ~~. Finney is working repairing trucks 

7 for Moore's Trucking Cor~any, who tells him what to d~? 

8 A Well, the truck comes in there and whatever is 

9 wrong the mechanic -- if he • s on the job -- the mechanic is 

10 supposed to fix it. 

11 Q All right. Now, ~s president of Moore's --

12 Gerald M. Moore and Sons, you don't tell him what to do when 

13 he's working for Moore's Trucking Company, do yo~? 

14 A If necessary. If there is nobody there and 

15 something needs being doing. 

16 Q I'm talking about when he's doing repair work 

17 for Moore's Trucking Company, who tells him what truck to 

18 work on? 

19 A Now, we have a shop foreman. I don't know. 

20 Q Do you recall his name? 

21 A Delton Locklear. 

22 
THE COURT: What was the name? 

23 
THE WITNESS: Delton ~ocklear. 

MR. HARTNETT: I think he's a~swered the 
24 

25 
questi~n. What is the situation now? 

Donn, Graham &. .-\ssociales 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH ANO ACCOMAC. VIRGINIA 

EUZASETH CITY. NORTH C.AROUNA [7] 21 



G. M. ~core - Jirec~ 

1 'l'HE COURT: Mr. Loc:klear was not w1 th you at 

2 the time of this acciden~? 

3 THE WITNESSa No. 

4 

5 BY MR. BENN: 

6 Q Do you know a person by the name of 

7 Mr. Northam -- Kenneth Northam? 

8 A He's truck dispatcher. 

9 Q Right, and for whom did he dispatch truck~? 

10 Who did he work foF? 

11 A He worked for Moo~e's Trucking. 

12 Q All right. When he was there, was he there in 

13 May 22, 198~? He was working there the~? 

14 A Is that the morning he was hur~? 

15 Q When he was there, he was the one that told the 

16 mechanics what to do; is that riqh.t? 

17 A I don 1 t know. I don 1 t know anything about that 

t8 part. 

19 Q Anyway, you did not tell them what to do? 

20 A No, sir. 

21 Q Do your employees usually work on Saturday~? 

22 A No, sir. 

23 Q On May 22nd, had you told anybody to come to 

24 
work besides yours~l~? 

25 
A No, sir. 

Donn, Graham &. .l\ssociates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH c.-.ROLINA [8] 22 



1 

2 

3 

4 

5 

6 

7 

8 

9 

G. ~. ~oore - ~irec~ 

Q Cid you see the plaineiff, Charles A. Finney, on 

Saturday, ~~Y 22, 198f? 

A 

Q 

A 

Q 

A 

Q 

A 

Positively no. 

You didn't see hilll? 

No. 

Did you see him at all that mornin9? 

After I bumped into him, yes. 

Tell us about how you bumped into him. 

He had moved a truck or the truck was blocking 

10 the entrance. When I backed up, I couldn't see h1m. He 

11 wasn't in my mirror. I backed 7- I was gassing the truck up 

12 and circled around and backed up and when I hit something, 

13 she choked off. I jumped out of the truck and run back to 

14 see what was wrong. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. BENN: Your Honor, I would like to have 

this document marked for identification purposes, 

Plaintiff's Exhibit Number 1. 

THE COURT~ All r1gh~. Plaintiff's Exhibit 1. 

BY MR. BENN: 

Q I show you what has been marked as Plaintiff's 

Exhibit 1. Do you recognize what that is? 

A 

Q 

A 

Yes, sir. That's the old shop. 

And that was there on May 22, 1982? 

Yes, sir. 
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~. M. ~-tcore - Direct 

1 MR. aENN: All right, Your Honor. I would like 

2 to have it intrOduced. 

3 THE COURT: You have no objection to thi~? 

4 MR. HAR'l'NETT: No, sir. 

5 THE COURT: The picture will be introduced as 

6 Plaintiff's Exhibit 1. 

7 (Marked in evidence by the Court as Plaintiff's 

8 Exhibit Number 1 • ) 

9 MR. ·BEl~N 1 I would l~ke to. _pass it around to 

10 the jury. 

11 

12 BY MR. BENN: 

13 Q In backing up, did you look before you backed 

14 your truc.k? 

15 A Always look. 

16 Q Did you see the truck behind yo~? 

17 A No, sir. 

18 
Q Was there anything k~epinq you from seeing the 

19 truck behind yoy.? 

20 

21 

22 

23 

24 

25 

A I was backing out backing around the circle. 

He wasn't in my view nowhere. 

Q 

A 

Q 

A 

Do you have rearview mirrors on your truck? 

Yes, sir. 

What was it that kept you from seeing him? 

He wasn't ~ my view. 

Donn, Graham S. }\ssociales 
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1 Well, if you had looked back there, you would 

2 have seen it, wouldn't yo~? 

3 A (No response) 

4 Q Mr. Moore, if you had looked back, you could 

5 have seen the truck behind which Mr. Finney was standing, 

6 

7 A I gassed my truck up, and started backing. When. 
! 

8 I looked there wasn't a thing back tilere. Nothing. 

9 Q Was anything between you and the truck to keep 

10 · you from seeing hJ.!n? 

11 A No, sir. 

12 Q What kind of a truck was it that you backed 

13 into h~? 

14 A I guess it was a White Freight Lines trailer. 

15 Tractor. Just a tractor. 

16 Q Who owned tha~? 

17 A Moore's Trucking. 

18 Q How large was 1~? YOu said it wasn't anything, 

19 but the truck -- tractor; is that righ~? 

20 A That's right. 

21 Q Do you know what ton it was? 

22 A Pardop? 

23 Q In other words, was it a two-ton or -- do you 

24 
nave any ide~? 

25 A I couldn't tell you. It's a larqe truck. I 
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G. !1. !-!cere - Di=e!:~ 

1 couldn't tell you what ton it was. 

2 Q But it was a large tractor? 

3 A Yes. Ten-wheeler. 

4 You said it was how many wheels? 

5 A Large truck. 

6 Q But you don't know exactly what tonnag~? 

7 A 

8 Q What kind of truck were you operatin~? 

9 A Ford dump truck. 

10 Q And what tonnage was that? 

11 A Ton and a half to.two ton. 

12 Q Didn't have any side-view mirrors where you 

13 could look in? 

14 A Yes, sir. 

15 Q And the truck you were driving at that time 

16 belonged to wh9? 

17 A Gerald M. Moore and son. 

18 Q And that's a corporation, you said? 

19 A That's right. 

20 
Q Are you paid a salary by Gerald M. Moore and So ? 

• i 

21 

22 

23 

24 

25 

Are you paid a salary by that companf? 

A 

Q 

Sop? 

A 

Say it aqain. 

Are you paid a salary by Gerald M. Moore and 

.Yeah. 
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G. M. Moore - Di:ec~ 

I And you were paid a salary at the ~irr.e of 1±.-. 

2 accident? 

3 A Yes. 

4 Q And why did you come in on that Saturday when 

5 you said that most of the time people don't work -- your 

6 employees don't work on Saturday? 

7 A I'm the owner. I go up there every Saturday 

8 morning. I'm always around there. 

9 Q What were you about to do when you were backing 

10 the truck around? 

11 A Get a load of sand. 

12 Q Were you angry for any reason at Charles? 

13 A Was I what? 

14 Q Were you angry for any ~eason at Mr. Finney 

15 here -- Charles Finney? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Never had an argument or word with him. Didn't 

know he was on the yard. 

Q I see. All right. Now, after you said you 

backed up and struck the truck and ran into and crushed 

Mr. Finney, what did you do after you did that, after that 

happene?? 

A I jumped out and run to see what had happened. 

Stopped sudden. 

Q Did you hear h~ say anything_and, if so, what 

did you hear ~im say? 
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G. M. Moore - Direc~ 

I A I didn't see where he was, but he was running 

2 and I run up alongside of h~. 

3 Q Did you hear him say anythin~? 

4 A Oh, my Lord. 

5 Q I see. Was your truck loaded with anything at 

6 the time? 

7 A No, sir. 

8 Q It wasn't? Now, you say you ran alonq beside 

9 him after you struck him. What happened after that? 

10 A The lady inside the office and the dispatcher 

11 brought a blanket out there, la~d it on the ground and I 

12 steered him over to the blanket. She got a pillow and put 

13 under his head. 

14 Q And what happened after that? 

15 A We called the ambulance. 

16 Q Did you go to see him after he went to the 

17 hospita~? 

18 A Several times. 

19 
Did you have any conversation with him? 

20 
A Just hope that he would hurry up and qet well. 

21 

22 

23 

24 

25 

0 Is that all you sa19-? 

A That's all I remember sayin9. 

Q You could have said something·els~? 

A Yes. 

MR. BENN: All right. Answer Mr. Hartnett. 
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G. M. Mcore - Di:ect 

1 THE COUR':: Do you wish to exa:nine now, 

2 Mr. Hartnet.t? 

3 MR. HARTNETT: Just one or two questions. I 

4 may bring him back later on. 

5 

6 CROSS-EXAL-iiNATION 

7 

8 BY MR. HARTNET'l': 

9 Q Mr. Moore, I think you told us that the 

10 plaintiff, Charles Finney, he was employed as a mechanic? 

11 A That's right. 

12 Q And he was employed as a mechanic for Gerald 

13 M. Moore and Sons? 

14 A That's right. 

15 Q Now, Gerald M. Moore and Sons, the mechanics 

16 did all the maintenance, didn't they? 

17 A That's right. 

18 Q Did they do the maintenance for -- did they do 

19 

20 

21 

22 

23 

24 

25 

maintenance for Moore'~? ,-:;.,..,_ i.,L ~ 
A Yes. 

Q Did they do maintenance on anything that came 

into that shop? 

A 

Q 

A 

Yes. 

Was that his jop? 

Yes, sir. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

G. M. Moora - Cross 

Q So anything that came in he was to do it? 

A 'l'hat • s right. 

MR. HARTNETT2 That's all. 

THE COURTs Do you have anything further? 

MR. BENNs No, sir. 

THE COURT: You may stand down, Mr. Moore. 

Thank you, sir • 

MR. BENN: Mr • Northam. 

'l'HE COURT: Mr. Northam. You were sworn 

earlier. Have a seat right here, please. 

-----oOo-----

KENNETH M. NORTH~l, called as a witness on behalf of 

the plaintiff, having been first duly sworn, was examined 

and testified as follows: .. 

DIRECT E~1INATION 

BY MR. BENN: 

Q would you pl~ase state your name. 

A Kenneth M. Northam. 

Q What's your present addres~? 
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1 A Mappsville, Virginia. 

2 Were you employed at one ti.'ne by ~·1oore • s 

3 Trucking Company? 

4 A Right. 

5 And were you so employed on May 21, 198~? 

6 A I guess that was the date. It was on Saturday. 

7 lf that's the time you're talking about. 

8 Q You were working for them the day before that 

9 Saturday also, weren't yo~? 

10 A 

11 Q 

12 A 

13 Q 

Yes, I work most of the time. Six days a week. 

,...~ay 21, 198~? 
. " 

l was working the day before.: 
\ ---......... __ \ 

What capacity were you workinq for Moore's 

14 'l'ruckins? 

15 A I was dispatcher. 

16 Q How long had you been so employe~? 

17 A Since in December the previous year. 

18 Q The previous year. I see. So about six months 

19 or something like that? 

20 

21 

22 

23 

24 

25 

A Roughly. 

Q And what ~ere your dutie~? 

A Well, mainly I dispatched the·trucks. Got the 

loads for them and they would have to check -- call in with 

me so I would know where they were to pick up the return 

load and so forth and so on. 
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:t. M. Northam - :Jirec-:. 

1 Now, certain times, assum~~g that something 

2 happened to a truck that needed repair, did you have any 

3 responsibility in that regar?? 

4 A If it was something minor probably I would, 

5 maybe, but nothing major. I left that up to the boss. 

6 

7 

Q When you had those minor repairs done for 

know, !
I Moore • s Trucking Company did you tell the employees, you 

8 what you wanted don~? 

9 A Sometimes I would and sometimes Mr. l•toore would.· 

10 Q I see. 

11 A On minor repairs. 

12 Q So part of your duties along with dispatching 

13 the trucks was to keep them rUnning -- in running condition; 

14 is that righ~? 

15 A Well, mainly I would normally tell Mr. William 

16 Moore, you know, what was wrong and most of the time he would 

17 see that it got taken care of or -- most of our work we qot 

18 done away from there. Salisbury, in fact. 

19 Q So either you or Mr. William Moore who is 

20 part of Moore's Trucking Company would tell the employee ~hat 

21 
to do? 

22 
MR. HARTNET'rz Your Honor please, I object to 

23 
leading the witness. This man is not an adverse 

24 
witness. He • s not 1n the e1nploy of the defendant. 

i 

I 

; 

25 
I 

He was at that time, but he's not now and there is not i 

I 
Donn, Graham &. Associates 
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I the sufficient interest there to make hi~ adverse. T -
2 object to leading the witness and treating h~~ 3S 

3 adverse. 

4 THE COURT: If he's no longer employed, you 

5 can't treat him as adverse. 

6 MR. BENN: I will rephrase the question. 

7 

8 BY MR. BENN: 

9 Q How would mechanics know what trucks to work 

10 on for Moore's Trucking compan1? 

11 A How would they kn~? 

12 Q Yeah. 

13 A Someone would have to tell them. Sometimes 

14 maybe the driver would even probably if it was a little 

IS something minor. 

16 Q Who else would tell him what to do? 

17 A Like I say, other than the driver, it would 

18 either be William J.-.1oore or myself.. Mainly William Moore. 

19 Q There were times when you did tell hin1 what to 

20 d!>? 

21 

22 

23 

24 

25 

A On minor things. Occasionally. Occasionally. 

Q All right. Now, callinq your attention to 

May 21, 1982, that was a Friday, I believe, before the 

Saturday of May 22nd. Did you have an occa~ion to see 

Mr. l:"'inney and Mr. Harold Satchell? 
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1 A Oid I have an occasion to? 

2 
Q Yeah, on that Friday. 

3 A I'm quite sure I saw them. I'm quite sure I 

4 saw all the drivers. 

5 Q Do you recall having talked with Mr. Finney in 

6 the presence of Harold Satchell -- a person by the name of 

7 Harold Satchell? 

8 A The only answer I can give you on that, if I 

9 did on any certain thing, I don't remember it. 

10 Q You don't remembe~? 

II A No, sir, sure don't. I sure don't. 

12 Q Were you there on the next morning -- on that 

13 Saturday morning, May 22nd? 

14 A Right. 

15 Q Where were yo~? Where were you on the 

16 premise~? 

17 A You mean when this incident happene~? 

18 Q Yes. 

19 A In the office. 

20 Q And where is the office in relationship to --

21 first of all, do you recognize this picture her~? 

22 
A Sure do. That's their old shop. 

23 Q And where is the office in relationship to 

24 
that buildin9? About how far, I will put it that way? I 

I 

25 A I'm not much on distance. 
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:<. M. ~:ort."lam - ;J tree-: 

l I :length and a half maybe of this -- I'm just guessing at this. 

! 2 i Maybe the length and a half of this courtroom irOI:l -w"le off ice 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

to the shop at that time. 

Q That's right. Now, where were you -- I didn't 

think I got the answer to that~ Where were you on that 

morning when the accident occurred? 

A In the office. 

Q All right, and did you learn about the accident 

and, if so, how did you learn abOut it? 

A 

Q 

A 

Q 

I heard a scream. 

Wha~? Did you come ou~? 

Right away. Uh-huh. 

And what did you se~? 

I Well, Mr. Moore's dump truck was up several , 

feet. I'm not going to say just how many. I would say maybe I 

ten or fifteen feet from the other truck and Charles was -- I 

A 

I 
you could tell he was in pain. He was holding himself. I 

still didn't know really what had happened, not at that 

moment, and Mr. tloore was going towards him and I also went 

right on over there and he managed to get out that he had 

been hit. 

Q Did you hear Mr. Finney say anythin~? was he 

23 saying anythin9? 

24 

25 

A No, he just said he was hurting and he said 

that he had been mashed is what he told me. 
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K. M. ~or~ha.r~ - J.ir~~:. 
;---------------------------

Q All right. Now, would you give us the 

2 description of the two trucks involved. Let's talk -- who 

3 owned the two trucks; do you recalf? 

4 A Yes, one was owned -- I guess -- I mean I never 

5 saw any titles to them -- I presume the dump truck was owned 

6 by Gerald M. Moore and Son and the other truck was owned by 

7 Moore's Trucking, Incorporated. 

8 Q Any names on ~1e side of the truck? 

9 A Yes. 

10 Q All right. The one that Mr. Moore was 

11 operating, what was the name on the side of that true~? 

12 A Gerald M. Moore and Son, Incorporated. 

13 Q What about the other truck involved? What was 

15 A Moore's Trucking, Incorporated. 

16 Q All right. Now, could you describe the two 

17 truck~? 

18 

19 

20 

21 

22 

23 

24 

25 

A The one that Mr. Moore was driving, l-ir. Gerald 

Moore, that was just a regular two-axle dump truck and the 

other is a three-axle cab-over diesel which pulls your 

semitrailers. 

Q 

trucks wer~? 

A 

Q 

Do you have any idea what tonnage these two 

You mean what they weig~? j 

No, I mean what they carry, you know, what tons; 
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i<. M. ~~ortham - 01rec~ 

1 i l they carry. 
I 

2 ! 
A Mr. Moore's, really, I'd probably say maybe 

3 seven tons, maybe seven and a half. 

4 Q What about the other, !-loore's Truckin9? 

5 A Diesel truck. Well, it would vary. About 

6 forty-four, forty-five payload. Legal. 

7 Q 'l'he truck that Mr. !tloore was driving, was that 

8 loaded with anything? 

9 A No. 

10 Q It wasn '.t? 

11 A Not to the best of ~ ability, it wasn't. 

12 Q And you say you came out and you saw Mr. Finney 

13 and he said he was in pain. What happened after tha~? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Well, like I say, he wa~ in a lot of pain and 

he was shook up, of course. We all were. so I went in the 

office and he started kind of toward the office. I helped 

him part of the way. If I remember correctly, Mr. Moore 

might have helped him part of the ~ay. Then he laid down. 

Kind of laid down on the ground before he got to the office 

door and I went inside and we have a sofa in the back room 

and got a pillow and blanket and came out and put the pillow 

i 
I 

I 
I 
I 
i 

I 

:

'·' I 
under his head and blanket and I believe it was Mrs. Esposito: 

i 
that called the ambulance and we stayed right there with htm i 

until the ambulance arrived. 

Q Do you know where they took h~? 
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1 
A They took him to Nassawadox Hosp1~l. ! guesa 

2 maybe forty-five minutes after this had happened, ~~e 

3 ambulance carried him. I went down there myself to see if 

4 there was anything I could do. I also went to look for his 

5 wife, you know, to tell her. She was living at Painter at 

6 that time. 

7 Q Are you somewhat fa1niliar with the operation --

8 are you familiar with the oper_ation of both companies, Gerald 

9 M. Moore and Moore's Trucking company? 

10 A Well, in what respec~? 

11 Q Well, I will ask you this question: Did Gerald 

12 M. Moore and Sons employees usually come to work on 

13 Saturday~? At that time, I mean. 

14 A From time to time they would on occasions. 

15 Normally you wouldn't. Normally you wouldn't. 

16 0 Now, on that particular Saturday, do you know 
i 
I 

17 what Z.lr. Finney -- he was -- do you know what time he came in? 

18 

19 

A I'm not for sure, bu~ I believe it was 7sOO. 

believe. I may be wrong in that. 7s00 or 8:00. I'm not 

~I 
I 

20 positive, to be honest with you. 

21 

22 

23 

24 

25 

Q When did you first see hJ.ra? Did you see him 

before you saw him after he was injure?? Did you see him 

before tha .. t? 

A 

Q 

Yeah, I believe I did. 

Where did you see him when you first saw him? 
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) 

K. M. Northa::l - Ci:'ec.o; 

l A Out in the yard. Out in the shop area. 

2 

3 Q Did he Ask you any questions about what he was 

4 supposed to d~? 

5 A I don't remember truthfully, no. I really and 

6 truthfully don't. I do know he was doinq something minor on 

7 whatever it was. 

8 Q Which truck? 

9 A On Moore's Trucking Company. 

10 Q Moore's Trucking Company true~? 

11 A Like I say, those boys when there was just a 
"'• ............... ~r••....-/.'-""'.,.,..,.~.#i~,.~~ .. ~-~vu-...., ••.• • ·:~... . 

12 little something minor for to keep us out, they would quit 
.-- -··----.... ---_., .. ,,. . .....-........ ,..~ ........ ~-.... ~~ • .;.~'···-.. e. __ ........ . 

13 what they were doing for Gerald Moore and Son and ·ao little 

--------------------------~~ 
14 minor things like that. Wasn't no big deal about it. 

----·"'-" -~rrr-~~~~,.,.,. ....... : .. · ......... -·7:--·-~····~···· 

15 Q Do you know what he was doing there that 

16 morning if he was not working for Gerald M. Moore and Son? 

17 A I understand somebody said that I told hint to 

18 come in. If I did, I sure don't remember it. I'm not 

19 trying to contradict anybody. I'm just giving you an honest 

20 
answer. 

21 
Q All right. Do you recall whether or not you 

I 
22 

gave Charles any instruction that morning as to anything to I -

23 

A No, I don't. 
24 

25 
Q You don't recal~? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

) 24 

25 

A No, sir, I don'~. 

Q Is it posaible that you could hay~? 

A It would be a poss~ility. It would be a 

possibility. I don't remember. 

MR. BENN& All right. Answer Mr. Hartnett. 

CROSS-E~~INATION 

BY MR • HARTNETT: 

Q Kenny, you say you were working for Moore's 

Truckin9? 

A Yes, sir. 

Q And you were the dispatcher for Moore's 

A Yes, sir. 

Q And, of course, you got paid by Moore's 

Truckins? 

A Yes, sir. 

Q And you say that Charles -- Charles Finney, he 

was. employed by Gerald M. Moore and Son? 

right. 

sop? 

A Yes 1 sir 1 to the best of my ability. That • s 

Q And he was a mechanic for Gerald M. Moore and 

A That's right. 
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\ 

J 

.. 
'I 

jl 

1 In fac~, he did tbis ~echan~cal ~crk :or anybody 
") - that came in the shop, dic:L"l' t he? 

3 A Yes, sir. 

4 Q That would be for vehicles belonging to Gerald 

5 M. Moore and Son, for vehicles· belonging to Truckin~?· 

6 A Right. 

7 Q And any vehicle that was around there? 

8 A Well, it could be one of their pickups, one of 

9 their families• cars, you know. 

10 Q Anything that needed to be done whether it was 

11 a Trucking vehicle or f~nily car or Gerald M. Moore and Son 

12 vehicle, all went in. to Charles as a mechanic there for Gerald 

13 M. Moore and Son? 

14 A That's right. 

15 Q There was nothing unusual for him to be working 

16 on a Trucking Company vehicl~? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No, sir. 

HR. BENNa May I mak.e an objectio~? I think he j 
I 

has the opportunity to lead him. l don't think he has l 

the opportunity to testify. He • s in effect I 
testifying. 

.. MR. HARTNETT: I thought I was on 

cross-examination. 

THE COURT: He's on cross-examination. He has 

a right to lead him under the rules of 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

' 
24 

~ 
25 

K. ~. ~o=~~a~ - Cross 

cross-examination. Go ahead. 

BY MR. HAR'l'NETT 1 

Q This was nothing unusual for Charles FL~ey to 

be doing maintenance work on a vehicle belonging to Truckin9? 

A No, sir. 

Q None at al~? 

A No, sir. 

Q -rhat would be just his normal jop? 

A That's right. It would be all in a day's work. 

MR. HARTNE'l'Tt That's all. 

THE COURT: Perhaps you'd better have your seat 

back in the witness room, Mr. Northam. There would be 

a possibility you would be recalled. 

MR. BEt~N: Harold Satchell. 
r 

Your Honor, could we take a break just a minute?i . l 

THE COURT: Suppose we take a short recess then.! 

I (The court recessed ~t 11a08 a.m. The court 

reconvened at 11a15 a.m.) 

swor!l? 

THE COURT: All riqht, Mr. Satchell, you were 

THE WITNESS: Yes, sir. 

-----oOo-----
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------------------·---------·---- --
HAROLD VE&~ON SATCE~~L, called as a witness en behalf 

I 

' of the plaintiff, having been first duly swor;1, ·11as e.:cam.i.ied 

and testified as follows: 

DIRECT EXAMINATION 

BY MR. BENN: 

Q Would you state your name. 

A Harold Vernon Satchell. 

Q And where do you live, Mr. Satchell? 

A Pungoteague. 

Q Are you now employe?? 

A Yes. 

Q Where are you employe~? 

A Moore' s --Trucking. 

Q What do you do at 1-loore • s TruckinSJ? 

A I drive tractor-trailer. 

Q How long have you been so employe?? 

Approximately how lon9? 

A A year and a few weeks. 

A A year and a few weeks. 

Q Were you so employed in !-lay of 1982? 

A Yes. 

Q Do you know Charles Finney here? 
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3. v. Satchell - Jirec~ 

I 
A Yes. 

2 Q Did you know a person by the nace of Kanne~~ 

3 Northa!%1? 

4 A Yes. 

5 Q Did you know them back in May of 198~? 

6 A Yes. 

7 Q I call your attention to May 21, 1982. I 

8 believe that's a Friday. Did you have an occasion to see 

9 Mr. Northam and Mr. Finney and, if so, where did you see th~?l 

10 A · Saw them on the yard. 

11 Q On wha~? 

12 A On the yard. 

\ 
I 

13 Q On what yar!i? 

14 A Where I work at. 

15 Q And that was where so the jury will know where? 

16 What yard are you talking abou.t? 

17 A I came up to the truck out on the yard. 

18 Q When you say up there 1 I'm trying to get you to i 

19 say what you mean by up there. 

20 A By Moore•s Trucking. 

21 Q About what time did you see him approximately 

22 
what tim~? I know you don't know exactly. 

23 A It was in the afternoon. 

In the 
\ 24 

Q afternoo.n? 

j} 

25 
A Yeah. 
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H. v. Sa~chell - Direct 

1 Did you hear any conversation between ~~. ~inney 

2 and Mr. Kenneth North~? 

3 A Not really that much. I was talking to Kenny. 

4 There was something wrong with my truck. 

5 THE COURTa You were talking to Kenny about 

6 wha~? 

7 THE WITNESS: My yoke in the truck had gone out.; 

8 

9 BY MR. BENN: 

10 Q You said yoke. Son~ of these people may not be 

11 mechanics • 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A It's a small something that goes inside the 

drive shaft that makes it turn around. 

Q And what was wrong with tha~? 

A It was ready to fall out. 

Q What did you tell Mr. Northam? 

A I told him it was going to fall out. He said 

be would get it fixed if he could find a yoke. 

Q Did you hear him saying any --

MR. HARTNETT: I would object to what 

Mr. Northam may have said as hearsay. ~1r. Northam has I 

I testified. 
I 

THE COURT: Mr. Northam is an agent and employe~ 

of the defendant. 

.MR. BAR'l'NETTs He was at that time. 
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H. v. ~atcnell - Oi:ec~ 

THE COURT: 1es, sir, and he was :al~ing to ~e 

plaintiff so --

MR. HARTNETT& That is correct, but Mr. Northam 

himself has testified and is available for testimony. 

THE COURT& I understand that, but Mr. Northam 

has testified that he doesn't remember the 

conversation so I think he would have a right to ask 

this witness what an aqent of the defendant said to 

the plaintiff if he heard him. 

MR. HARTNETT: I would object,.sir. 

BY 14R. BENN : 

Q All right. What, if anything, did you hear 

Mr. Northam say to Mr. Finney? 

A He asked him could he fix the truck. Charles 

said be had something to do. 

Q When did he want him to fix 1~? 

A On a Saturday mornin9. 

Q And what was the final outcome? You say he 

first said he had something else to do? 

A Yeah. 

Q What did he finally say, if anythin~? 

A I don't know because when we were out in the 

yard talking, I got out of my truck and I was qetting ready 

to drink me some beer. 
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H. v. Satchell - Direc~ 

Q Bow far were you from Mr. Northam and £-tr. 

when you heard him ask him to come to work on that Saturday 

morning? 

A They were standing in front of the truck. I was1 
I 
I 

I 
ge\..~ing my stuff out of the truck, getting ready to leave. 

could you point out in the courtroom about how 

far you were from the!U? 

A Maybe from here over there to the wall. 

MR. BENN1 For the record, I think that would 

be about twelve feet. 

THE COURT: I would say that would be about 

riqht. Let the record show that the witness indicated 

! he was standing about twelve feet from the parties 

making the conversation. 

MR. BENN: All right. Answer counsel. 

CROSS-E~~INATION 

BY MR. HARTNETT a 

Q Harold, you say you had been working for a year: 

and a few weeks for Moore's Truckin9? 

A Yes. 

Q When you had something wrong. with your truck 

dur 1ng this last year, something minor 1 did you take it over 

to the shop 
I 

-- Gerald M. Moore and Sons where the shop was 
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and get. it fixed? 

A No, just come in the yard. I.f Kenny ~~~as t."lere, 

Billy was there, anybody, you know, that was around or 

Marguerite, just tell them. 

Q Do you know Charles? 

A Yes. 

Q And he was a mechanic, wasn't he? 

A Yes. 

Q And would he fix 1~? 

A Sometimes, but most of the time, Shore White 

would fix it. 

Q That was for something major, wasn't i~? 

A Yes. 

Q Most times you would go to Shore White and other! 

times you would go to the yard and somebody would fix it? 

A Yes. 

MR. BEtrn: If he•s not qoinq to call him, I 

would ask that he be excused, Your Honor. 

THE COURT: Mr. Satchell, you're excused. 

MR. BENN: Mrs. Esposito. 

THE COURT: ~~s. Esposito, please. 

----oOo----
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.---------------·-------···---·-
MARGUERITE ESPOSITO, called as a witness on behalf of 

the plaintiff, having been first duly sworn, was exam.it1ed ar.d 

testified as followsa 

DIRECT EXAMINATION 

BY MBS. FERGUSON: 

Q State your name, please. 

A •~guerite Esposito. 

Q .Mrs. Esposito, what are those papers you have 

with yo~? 

A Payroll records. Pay slips or work sheets. 

Q 

A Charles Finney. 

Q Okay. I'm not going to ask you any questions 

about those. Are you employed by Moore's Trucking Company? 

A Yes, ma •am. 

'Q And Gerald M. Moore ~nd Son, Incorporate?? 

A Yes, ma •am. 

Q All right. You receive two paychecks a weeki 

is that correct? 

A Yes, ma'am. 

Q In what capacity are you employed by these 

corporation~? 

A Bookkeeper. 
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M. Esposito - Ji:ec~ 

Q And how lcng have you been employed as a 

bookkeepe~? 

A Since November, 198.1. 

Q And were you employed as a bookkeeper for both 

of those companies in May of 198~? 

A Yes, ma'am. 

Q How do you separate the bookkeeping for these 

two corporation~? 

A They are two separate entities. We have two 

sets of books. 

Q All riqht. Are you responsible for the payroll i 
for the employees of both companie~? 1 

A Yes, ma •am. 
Q All right, and how do you determine what an 

individual employee is pai?? Just explain your procedures 

working from the two sets of books. 

A Bow do I determine they are pai~? You mean 

moneywise or workwis~? 

Q Yes,. ma'am. Uh-huh •. 

A Well, I'm told how much they receive. 

Q Do you write up the check~? 

A Yes, ma'am. 

Q How do you know how much to put on the check~? 

A Because each person is stipulated to have a 

certain hourly rate or in some cases a salary. 
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M. Es~osito - Direc~ -----------=--------------------
l 
I 

Q All right. T.iell, how do you kn~-: '~hat those 

I stipulations ar!!? 

A I am told how much each person is making. 

Q Who tells yop.? 

A r-tr. Moore and Hr. !t~oore. 

Q Are you talking about Mr. Gerald Moore and 

Mr. William Moore? 

A Yes. 

Q What do you work from when you're writing out 

the paycheck~? Just their verbal instructions to yo~? 

A No, ma'am. I have payroll records and I have --

you mean for what each person does every day? 

Q Uh-huh. 

A We have time sheets. 

Q All right. Can you describe those to us? 

A Yes, they are little sheets that are in the 

office and when the people come in at the close of the day, 

they mark in their name, their time and what they have done. 

Q Do you know Charles Finney? 

A Yes, I do. 

Q How do you know h~? 

A From working with him. 

Q Was he an employee of the same plant that you 

were ~uployed a~? 

A Yes, ma'am. 
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M. Ea~osito - Cirec~ 

1 What type of work did he do? 

2 A He did mechanical work, maL"lly. 

3 Q The two companies that you worked for share the 

4 same physical plant and yard, is that correc~? 

5 A Yes, ma'am. 

6 Q would some of the employees besides yourself 

7 earn two paychecks, one from each company in the same wee~? 

8 

9 

10 

11 

.12 
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A Yes, ma'am. 

Q And sometimes an employee would get two w-2 

Forms, one from each company, is that correc~? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

doing that? 

A 

Q 

Yes, ma•am. 
Were you present at work on May 22, 198~? 

Yes, ma'am. 

Did you see Charles Finney on that day? 

Yes, ma'am. 

What did you observe him doinq that day? 

I saw Charles after the accident. 

All right. What was.he doin~? 

Running around the yard. 

Excuse me, ma'am. I'm sorry. 

Running around the yard. 

Was there any particular reason why he was 

Because he had been injured. 

Did you see the accident? 
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A No, ma'am. 

MRS. FERGUSO~~ : Your Honor , I would l i.<e to have 

these marked as Plaintiff's Exhibit 2A and 2B. 

THE COURTs All right. 

BY MRS. FERGUSONa 

Q )~s. Esposito, I'm goinq to show you these two 

documents, first Plaintiff's Exhibit 2A. Could you identify 

that, pleas~? 

A Yes, ma'am. It's a tax statement for Charles 

Finney from Gerald M. Moore and Son. 

Q All right. For what yea~? 

A Year ending 1982. 

Q All_right. Does it state what wages he earned 

for Gerald M. Moore and Son? 

A Yes, ma'am. 

Q I'm going to show you Plaintiff's Exhibit 2~. 

18 Could you identify that document als~? 

19 

20 

21 

22 

23 

24 

25 

A Yes. It's a tax statement for Charles Finney 

under Moore's Trucking, 1982. 

Q And it shows here wages from Moore's Trucking 

Company in 1 9 8~? 

A Yes, ma'am. 

)ms. FERGUSON: Your Honor, I would like to 

offer these into exhibit at this time. 
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M. Zsposito - Di:~ct 

1 i 

THE COURT: All riqht, the tax statenen~ of 

2 Gerald M. Moore and Son for Charles Finney will ~e 

3 marked Exhibit 2A. The statement of Moore's Truckinq 

4 will be marked Plaintiff's Exhibit 2B, introduced. 

5 (Marked in evidence by the Court as Plaintiff's 

6 Exhibit Numbers 2A and 2B.) 

7 

8 BY MRS. FERGUSON& 

9 Q Mrs. Esposito, in ~he tickets that you were 

10 describing earlier, was there any breakdown on those about 

11 wbich company someone worked fo~? 

.12 A Sometimes there is and sometimes there is not. 1 

I 
13 

14 

15 

All right. Could you explain how that could b~?~ 
I 

Well, if a person were working for Gerald Moore I 
to take a tractor and move a piece of equipment 

Q 

A 

and he had 

16 usin9 a tractor 1 that was charged to Mr. \iilliam I4oore and 

17 they would put the time that they used to move the equipment 1 

18 on the sheet. 

19 Q All right. William Moore, you mean Moore's 

20 Trucking Company? 

21 

22 

23 

24 

25 

A Moore's Trucking. 

Q Is there any oti1er way that the pay period 

would be split that you know of? 

A Yes, ma'am. If a person worked for Gerald 

Moore also drove a truck for Hoore•s Trucking then there 
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M. Esposito - Di:ec~ _______ ____:~:..!.....:...::..=..:..:::....__-=-=~::__ ______________ _ 
1 

i 

3 

4 

5 

6 

would be two ?aycnecks, which is co~n. 

Q Assuming tha-c. ~"'lr. Fir.ney ca::.e in to -Nork en one 

of Moore's Trucking Company's tractors, he would be paid by 

Moore•s Trucking Company, would he no~? 

A Only if he were driving a tractor. 

Q Mrs. Esposito, do you remember having your 

7 deposition taken and sworn evidence taken about a month ago 

8 her~? 

9 A Yes, ma'am. 

10 Q When that same question was asked you on that 

11 elate, you said --

12 MR. HARTNETTa Would you please refer to the 

13 page. 

14 MBS. FERGUSON: Page 10. Mrs. Esposito. 

15 

16 BY MRS • FERGUSON 1 

17 a· You indicated that the -- if the work had been 

18 designated that way that, yes, he would be paid by Moore's 

19 Trucking Company. Now, why is your answer different today? 

20 
MR. HARTNETT: \~ait a minute. I don't think 

21 
that is the same question. What way are we talking 

22 
abou.t? 

23 

I 
The question is exactly the way: MRS. FERGUSON: 

24 

25 

I just asked Mrs. Esposito. Assuming ~a:. Finney came 

in to work on one of Nr. William l~oore's tractor-
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M. EspOSltO - Jirec~ 

----------------------
1 
l I trailers, would that: not have -=ooe off ~·lilliam Hoo:.-e's 

payroll to compensate him for his time? Her answer 

3 was, "If the work had been designated that way, yes.• 

4 Her answer was different today and I would like to know : 

5 why. 

6 A As I have stated before, it•s a cooperative 

7 section and if a person writes on their ticket that the work 

8 they have done was for hauling tractors or something like 
I 

9 ·that, then it would be under the trucking. ~ompany. Otherwis~, 

10 it would be under Gerald Moore and son. 

11 

12 BY MRS. FERGUSONt 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Mrs. Esposito, h~d are the truck drivers pai?? 

A They are paid by the run. 

Q All right. What does that mean? 

A Well, on long haul, they are paid by 

commission, percentage ar.d on a short run,.there is a 

designated amount. 

Q 

A 

Q 

A 

Q 

A 

Q 

Is that a flat fee? 

Yes, ma'am. 

Drivers are not paid hourly, are they? 

No, ma'am. 

Are the mechanics paid hourl1? 

Yes, ma'am. 

When l·lr. Finney was employed, he was employed 
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M. Esposito - Oirec~ 
----------- ~- ---. ---·----.... _ ---· 

as a mechanic; is that correct? 

A Yes, ma'am. 

Q You knew that fac~? 

A Yes, ma•am. 

Q Who would supervise his work in the yar?? 

A Whoever was on duty. 

Q Would you do 1~? 

A would I do i~? 

Q Yes, ma'am. 

A No, ma'am. 

Q Who were the possible people that would 

12 supervise him? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Mr. William Moore. Mr. Gerald Moore. 

Q What about the dispatcher, Ken Northam? 

A Possibly he did. 

MRS. FERGUSON: All riqht. Answer any questions 
i 

Mr. Hartnett has. 

CROSS-EXAMINATION 

BY ~lR. HAR'rNE'l'T 1 

I 

I , I 
i 
I 

Q Mrs. Esposito, you say you do have some records· 

there. I believe they were subpoenaed by Mr. Finney's 

attorneys; is that correct? 

A Right; yes, sir. 
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M. Esposito - Cross 
---- -·---- .. --------------·-··· ·----

Q And you say that Charles Finney was enployed as 

2 ' , a mecnani9? 
I 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

.22 

23 

24 

25 

I 

A Yes, air. I 
I 

Q And he worked for Gerald 1»1. Moor~? f 
I 

' I 
I 

A Yes, sir. I 
Q And was he paid by Gerald M. lwtoor~? I 

I 
A Yes, sir. I 
Q You mentioned 

MRS. FERGUSON: I object, Your Honor. we have 

already introduced evidence that he wasn't paid on 

every occasion by Gerald 1-1. Moore. Is he trying to 

rebut that evidenc~? 

MR. HARTNETT: I'm trying to find out more 

abOut it, actually. 

THE COURTs She's on cross-examination. She 

later said -- I think it needs to be clarified --

Moore's Trucking paid him when he was driving and so 

l think he can clarify this on cross-examination. You! 

may proceed, sir. 

BY MR. HAR'l'NE'!".l': 
1 

Q That's what I'm getting at, just what the judge. 

has said, )~s. Esposito. If he drove, if there was an 

occasion that Charles Finney drove for Trucking, would he 

be paid by Truckin9? 
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M. Zspcsitc - ~ross ---------------------- -------------- ---·-------·-----·· ········-

A Yes, sir • 
. ., 

Q All right. Now, on the other occasions t:hat 

3 he was doing work for Gerald M. Moore and Sons as a mechanic, 

4 would he be paid by Gerald M. Moore? 

5 A Yes, sir. 

6 Q All right. Now, did you -- there has been 

7 introduced into evidence two statements as to the W-2's of 

8 Charles Finney and one statement says that he was paid 

9 $2 1 014.14 by Gerald M. Moore and Sons and withheld $134.97. 

I 

I 
j 

l 
' . . 

10 State income $46.05. That I presume is the record reflecting · 

11 the moni.es paid to Charles Finney for work done for Gerald H. : 

12 Moore and Son, is that correc~? 

13 A Yes, sir. 

14 Q And that would be work in his capacity as a 

15 mechanicJ is that righ:t? 

16 A Yes, sir. 

17 Q Now, do you know anythinq about th~t capacity? 

18 l mean, the reason that he was hired as a mechanic. What 

19 were his duties, do you kn~? 

20 A His duties were to repair the machinery that ....,;:-:..__ _________________ ._._, ___ .-

2I came in for repairs. 

22 Q 

23 shop ther~? 

24 A 

25 Q 

Does that mean any machinery that came in the 

Yes, sir. 

Would it matter whether it was Moore's Trucking 
,. . . .......... ·--·· ... ·--.....·~-...... ~.-

Donn, liraham S. As.';ndatr.s 
REGISTEREO P~C·FE5S.CII.oAI.. ,.i:;>CP."!":!?S 

VIRG;NIA 9EACH AI'.IO ACCCMAC.:. li;:iG':'>oiA 

EI..IZABE~H CITY .... CRTM =ARl?!..II"'A 

--- ...__ .. ·~-

[ 45] 59 



0 

M. Esposito - Cross ------------------------ -- ------- ·-·------------
or d~~ truck of Gerald M. Moore's or what it was? 

•l .. A Made no difference. 

3 Q That was his job to repair it? 

4 A Yes, sir. 

5 Q Now, and did these employees somettmes come in 

6 on a Saturda¥? 

7 MRS. FERGUSON: Which employees, Your Honor? 

8 l would object to that question. 

9 MR. HARTNETT: Any employee. 

10 ~ COURT: Let's clarify which employees. 

11 

12 BY MR. HARTNET-r& 

13 Q Just generally do the employees come in when 

14 require~? 

15 A When required, yes • 

16 Q And did Charles Finney come in on a Saturday 

18 A Yes. 

19 Q Do you know the reason why he was there? 

20 A No, I do not. 

21 Q Did he fill out any sli~ that morninq himsel~? 

22 
A No, sir. 

23 Q Was a slip filled out for h~? 

24 
A Yes, sir. 

25 Q Did you fill out that slip? 
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M. Es?OSitO - C:css ----------------------
A Yes, I did. 

Q What slip did you fill out? 

3 A Daily report work ~heet. 

4 Q What was that on, Gerald M. Moore or --

5 A Gerald M. Moore. 

6 Q Do you have that ther~? 

7 A Yes, 1 do. 1 only have them from April. The 

8 others must be in the attache case. 

9 Q I hand you some slips. Now 1 let • s start with 

10 these, ltrs. Esposito. I hand you a sheet which I believe 

11 counsel has seen and is that from your workbook and kept in 

12 your ordinary course of business? 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 Q 

19 A 

20 Q 

21 star~? 

22 
A 

23 Q 

24 
A 

25 Q 

Yes, sir. 

What does that depic~? 

Payroll. 

And for what period does it depic~? 

For the full year. 

Now, who is the payroll for? 

This one is for Gerald·M. Moore and Son. 

Now, when does it start? What date does it 

For Charles Finney? 

Uh-huh. 

Week ending March 25th. 

So 1 assume that would be somewhere around the 
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l date that he was employe~? 

2 A Yes, sir. 

3 Q Now, as the weeks go on it shows payment made 

4 to Charles M. Finney 1 righ~? 

5 A Yes, sir. 

6 Q And do you have an entry there on or about the 

7 21st day of May for Charles M. Finney for the tune of $88.2~? 

8 A Yes, sir. 

9 0 Now, I hand you a check for $88.25 drawn on 

IO Gerald M. Moore and Son, Inc., and two slips. Now, is that 

11 the check that represents payment and are they the slips 

12 that represent his work slips -- dated slip~? 

13 A Yes, sir. 
. I 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q All right, and look at those slips, if you will, 

and tell us what days they are. 

A That's from May 19th to May 20th. 

Q May 19th and 20th? . 
A Yes, sir. 

Q Now, what is the date of the chec~? 

I 
I 

A May 21st. 

Q And that is because -- that's just the way it's : 

paid the day afterward~? 

A That's the day it's paid. The week ends the · 

day before May 20th. The week ending ~lay 20th. 

Q ,Okay. Now, on the date of the accident, which 
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1 •wt~as J.vJ.ay 22nd 1 I t."lL~ t.~~ -c was a Sa :.ur dZ:.'i, . :hat: would be a 

~ new wcr~'week; i.3 that correc;:? 

3 A Yes, sir. 

4 Q Was he actually paid -- do your records show he 

5 was paid anything for the week including the 22nd of ltla)'? 

6 A Yes, sir. 

7 Q What does that shOJi? 

8 A Shows the week. ending May 27th he was paid for 

9 twelve and a half hours, which would be the Friday and a 

10 half day Saturday. 

11 Q Friday and a half day saturday? 

12 A Yes, sir. 

13 Q And whom was he paid b)'? 

14 A Gerald M. Moore and son. 

15 

I 
Q Let's do one thing at a time. \'lhat we have just; 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 
discussed here 1s the pay records of Gerald M. Moore and Son I 
in respect to Charles Finney and the check ending the 21st 

day of May, which is the Frida)'? 

A Yes, air. 

Q And two slips -- incidentally 1 these slips 1 who 

are they made out by? 

A Those are made out by Charles Firmey. 

Q By Charles himself? 

A Yes, sir. 

MR. HAR'l'NET'l': Your Honor please, I would like 
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M. Esposito - ~=oss ---------------- ---· --- -----------
to introduce these. I would lik9 to keep ~ec 

together, actually. There will be new slips comdnq in 
I 
I 

3 which miqht be a bit confusing. Defendant's Exhibit 1.; 
4 THE COURT: This is a check and reporting slips 

5 will be marked Defendant's Exhibit 1. 

6 (Marked 1n evidence by the Court as Defendant•s 

7 Exhibit Number 1.) . 

8 

9 BY MR. HARTNETT: 

10 Q Now, you also identified from that sheet 

11 payments made after the accident to Charles Finne~? 

12 A Yes, sir. 

13 Q And I hand you the checks and slips and see if 

14 you can't identify those as being the. payments made to 

15 Charles Finney for the day of the accident itself and 

16 subsequent to it. 

17 A Yes, sir. 

18 Q All right. And those were agai."l drawn and paid 

l9 by Gerald M. l"loore and sop? _ 

20 A Yes, sir. 

21 
Q And those slips were -- who are they foF? Who ! 

22 

23 

24 

25 

are they on? 

A Charles Finney. 

Q Who made them ou~? 

A Charles Finney made one. I made the other. 
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1 
! 

2· 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

~. Zsposito - Crc~s 

Q Which one did you make u~? 

A The one for t~1 22nd. 

Q That was the date of the acciden~? 

A Yes, sir. 

Q Was that because Charles couldn't make it ou~? 

A Yes, sir. 

Q So you kept payin9 him during that following 

wee}'? 

A Yes, sir. 

MR. HARTNETT: we would like to offer these. 

T.HE COURT: Defendant's Exhibit 2. 

(Marked in evidence by the Court as Defendant's 

Exhibit Nwnber 2 • ) 

BY MR. HAR'l'NETTa 

Q All right. Now, let us qet t~ this question of 

the w-2 Form that the plaintiff's counsel has introduced. 

You're familiar with it, aren't yo~? I will just show it to 

you. It's one hundred eighty-eight dollars and some cents, 

isn't 1~? 

A Yes, sir. 

Q That shows payment by Trucking? 

A Yes, sir. 

Q So that would suggest that somewhere along the 

line Charles Finney was ~~loyed by Truckin~? 
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., 
j 

M. Esposito - ~ross 

1 A Yes, sir. 

2 Q Now, I hand you a pay record and ask you if you 

3 can identify 1~? 

4 A Yes, sir. 

5 Q And what is that pay recor~? 

6 A Payroll sheet for Charles Finney under Moore's 

7 Trucking. 

8 Q Under Moore's Truckin9? 

9 A Yes, sir. 

10 Q _All right. Now, what period of time or what 

11 date does it have on it? 

12 A May 20th. Week endinq !-lay 20th. 

13 Q All right. Now, did you make a payment then to 

14 Charles Finney on behalf of !-10ore's Trucking during that week? 

19 

• 20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

true}'? 

A I believe it was three. 

Q Now, I hand you a check and three slips. I 

would like you to examine them if you will and tell us what 

they are. 

A Check is a payroll check made on Moore's 

Trucking and three slips are for work for commodities 
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M. Esposito - C4css 

1 delivered. 

2 Q Now, who delivered those cor.u:1odities? vihat are 

3 they? 

4 A Charles Finney. 

5 Q Those three slips represent three trips that 

6 Charles did that wee~? 

7 A Yes, sir. 

8 Q What dates does it sho~? 

9 A May 18th, May 19th, May 19th. 

10 Q Two of them May 19th and one on May 18th. 

11 Do your records show any other payments to Charles Finney for 

12 Trucking, for any work that he may have done for Truckin9? 

13 A No, sir. 

14 Q Just those three -- those three trip~? 

15 A Yes, sir.· 

16 Q Now, does that check -- will you please read 

17 the amount out again. 

18 

19 

t 20 

21 

22 

23 

24 

25 

A $154.01. 

Q Now, that is the net check, isn't it? 

A Yes, sir. 

Q Does that account you have in your hand show 

the gross chec}t? 

A 

Q 

A 

Gross chec~? No. 

What does it show? 

,No, it's just the slip. 
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M. Esposito - Cross 

1 Q I hadn't handed you ~~e account. Does that 

2 show tae gross check:J? 

3 A Yes. 

4 Q What is that? 

5 A The gross amount was $188.63. 

6 Q Now, and that, of course, is the $188.63 that 

7 is on the W-2 FOr!Jl? 

8 A Yes, sir. 

9 Q So this w-2 Form in effect represents those 

10 three trip~? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

I 20 

21 

22 

23 

24 

25 

A Yes, sir. 

MR. HARTNETT& Your Honor please, I would like 

to introduce the pay record into evidence and the 

supporting check and date of the three trips that's 

just been referred to in evidence. 

THE COURT: All right, sir, this will be marked 

Defendant's Exh1bit 3. 

(Marked in evidence by the Court as Defendant • s 

Exhibit Number 3.) 

THE COUR'l' s And here 1 s the W-2 Forms I think 

were introduced by opposinq counsel. 

BY MR. HARTNETT 1 

Q Now, you have mentioned and identified that 

those trips oc::curred on the 19th and 20th, 18th and 19th. 
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M. Esposito - Cross 

1 I 
i Now, on the 20th, of course, your slip showed he ·~as bei:lg 

I 2 ' paid by Gerald 1-1. Moore and so:1? 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

, 20 

21 

22 

23 

24 

25 

A Uh-huh. 

MR. HARTNETT: That's all. Thank you. That's 

all. The witness may be recalled, Your Honor. 

MRS. FERGUSON: No further questions. 

THE COURT: Mrs. Esposito, perhaps you had 

better have your seat back in the witness room in case 

you're recalled. 

All right, sir, your next witness. 

MRS. FERGUSON: Charles A. Finney, please. 

THE COURT: Were you sworn earlier? 

THE WITNESS: (Shaking head negatively.) 

THE COURT 1 Come up to the clerk's desk and be 

sworn, please. 

(~he witness was called up and sworn.) 

THE COURT: Have a seat right here, please. 

'. 

---oao----
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1 ClL\RLES &'lDRE~i FINNEY, plaintiff 1 called as a witne.ss 

2 on his own behalf, having been first: duly sworn, was exanlL"'led 

3 and testified as followss 

4 

5 DIRECT EXAHJ:NATION 

6 

7 BY ~ms. FERGUSONt 

8 Q 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 Q 

17 A 

18 0 

19 A 

20 Q 

21 
A 

22 
Q 

A 
23 

Q 
24 

A 
25 

Please state your full name. 

Charles Andrew Finney. 

And your present addres~? 

214 Cypress Chapel Road. 

Are you married, Mr. Finney? 

Yes, I am. 

What city do you live in n~? 

Suffolk, Virginia. 

Do you live with your wif~? 

Yes, I do. 

Do you have any chilarep? 

I have four kids -- children. 

Are you presently employe~? 

No, I'm not. 

How old are YO}l? 

Thirty-two years old. 

What .type of work have you done in the pas~? 

Tractor and trailer mechanic work, construction. 
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C. A. FL"'lney - uirec~ 

1 Q All right. Have you ever done any driv~~g --

2 truck drivin9? 

3 A Yes, I have. 

4 Q For approximately how long have you been a 

5 mechani9? 

6 A Well, approximately maybe three or four years. 

7 Q What type of work did you do before truck 

8 mechanic wor~? 

9 A Drive tractor and trailer. 

10 Q Were you at one time employed by Gerald M. 

11 Moore and Son, Incorporated, in Exmore, Virgin~? 

12 A Yes, I was. 

13 Q When was tha:t? 

14 A I was first en.ployed in March and I was there 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

until May the 22nd. 

Q 

sop? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

What were your duties at Gerald M. l-loore and 

Mechanic. 

You first -- go ahead. I'm sorry. 

And sometime drive truck. 

When did you first start working there? 

In March. 

What ye~? 

1982. 

What was your salary? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Four dollars f1ity can~s per hour. 

Q And you last worked 1:-.'lere in Hay? 

A May 22, 1982. 

Q While working far Gerald M. Moore and Son, 

Incorporated, did you also do work for l·1oore's Trucking 

compan)'? 

A Yes, I did. 

Q What type of work did you do for the~? 

A Mechanical work and some work driving. 

Q When you were doinq work for Moore's Truckinq 

Company 1 who supervised your work, if any bod)'? 

A Mr. William Moore and Mr. Kenny Northam. 

Q Calling your attention to May 21, 1982, that 

was a Friday, were you at wor~? 

A Yes, I was. 

Q What happened that day, if anythin9? 

A That particular afternoon of May 21st, Harold 

Satchell came in with a truck with a universal about to fall 

out, which he had showed it to Mr. Kenny Northam. z.tr. Kenny 

North~ came out to me and asked me would I come in that 

Saturday morninq and fix it. 

I replied to him that I had something to do, 

that I needed to get ~ car ready for inspection. He 

continued to ask me. He told me he needed the truck for 

that ~1onday. I told him that I would come in. He asked me 
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c. A. Pinney - Direc~ 

1 to come in ei9ht o'clock and I came in. 

2 Q The next day was a Saturday? 

3 A Yes, it was. 

4 Q Did you generally work on Saturdays for 

5 Gerald Moore and Son, Incorporate?? 

6 A Not normally. 

7 Q so you went to work the next day, is that 

8 correc~? 

9 A Yes, I did. 

10 Q What happened the next day when you reported to 

11 wor}t? 

12 A Well, I reported to work at eight o'clock and I 

t 13 went into the office and I checked with Mr. Kenny Northam 
. ..1 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

and he told me to go ahead and drop tile trailer on the truck 

that I was about to work on and back it on in the garage and 

drop the universal out and I proceeded over to drop the 

trailer and there was no landing qear on the trailer so I 

went back and told him the tra1ler.had no landing gear on it 

and he told me to walk over to the abandoned trailers that 

bad been taken off the road and get it off that. 

I did and I dropped the trailer and I proceeded 

to go to the shop right in the door where Mr. Gerald Moore 

was -- had been operating a truck. He was washing the 

window at that particular time so I couldn't get in the shop 

so X had to pull my truck by the shop. While the truck was 
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C. A. ? !..'"1.-:e~{ - J i: :=c = 
-----------------------·-~ ···-

by the shop, I •A'alked over and greeted Mr. Hoore and I talked 

•) .. to him and spoke to htm. He asked me was I going to work on 

3 his car or did I come to work on·his car. 

4 1 told him, no, I come to work on the truck, 

5 which he got highly excited and I walked away. I walked over 

6 to my tractor and I was standing in the back maybe a minute 

7 and I was backed into and crushed between the two trucks. 

8 MRS. FERGUSON: Your Honor, we would like to 

9 mark this as Plaintiff's Exhibit 3. 

10 

11 BY MRS • FERGUSON s 

12 Q Charles, I'm going to show you this diagram. 

13 Can you tell what it i~? 

14 A Yes, I can. 

15 Q What 1s it, pleas~? 

16 A That • s a diagram of the shop -- of the parking 

17 lot of the office, of the Moore's Trucking Company and the 

IS Gerald Moore and son Corporation. · 

19 Q Okay. 

20 MRS. FERGUSOt~: Your Honor 1 I would like to 

21 offer this into evidence at this time taking into 

22 
account that it is not drawn to scale, but that it is 

23 an accurate reflection of the surrounding areas that 

24 
we • re going to be talking about. 

25 THE COUR'l': All right, it will be introduced 
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C • A. F :i..~nay - ::> i:' SC'l: 

1 as Plaintiff•s Exhibit J. 

2 (Marked in evidence by the Cour~ as ?laintiff's 

3 Exhibit Number 3.) . 

4 

5 BY l4RS. FERGUSON: 

6 Q Now, Charles, you have testified about what 

7 happened that day. Is this the shop that you were waiting 

8 to get int?? 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, it is. 

Q Is this approximately where your tractor-trailer 

was 1n relation to the shop? 

A Yes, it is. 

Q Now, what is this? 

A That is an old truck in which the engine was 

pulled out. 

Q And what is this other vehicl~? 

A That's my car sitting behind the old truck. 

MR. BENNa I don't believe the members of the 

jury can see it. 

THE COURT: Mr. Finney, do you want to walk 

down there in front of the jury? 

THE WITNESS: Yes, sir. 

THE COURT: Walk right over there with 

Mrs. Ferguson. 

MRS. FERGUSON: Can everyone see? 
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c. A. ~i.n!'ley - Qirec~ 

1 BY MRS. FERGUSOM: 

2 Q All right. v~at are these other two designated 

3 vehicles that are in front of the· shop are~? 

4 A 'l'his is Mr. Gerald Moore • s dump truck and this 

5 is a station wagon that was up to the shop that was jacked up 

6 the day before that was about to be worked on. 

7 Q And this is the office that you have referred to 

8 It was approximately -- well, I think we have determined it 

9 was approximately twelve feet. 

10 A No, right at twenty-five or thirty feet. 

11 Q Okay. \iere there any other en"Q?loyees in the 

12 area -- in the yard of these two COll\Panies when you got there 

13 that day? 

14 A Well, Mr. Kenny Northam was in the office and 

15 Mr. Gerald Moore over here to his dwup truck. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q All right. Now, let me ask you aqain exactly 

what happened. You left your tractor her~? 

A Yes. 

Q And how did you get over to the sho~? 

A I walked from my tractor over to here. 

Q And right here is where you started talking to 

Gerald Moore right near his dump truck parked in front of 

the shOJ?? 

A 

Q 

That's right. 

~en how did you g~t back towards your tract~? 
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c. A. P:L"lney -- D!rec~ 

1 A I walked back over to my tractor. 

2 Q Now, is this the front end or the back end of 

3 the tracto?="? 

4 A That's the rear end of my tractor. 

5 Q Is that where you were positione~? 

6 A Yes, I was standing across the back of the 

7 chassis-of the universal that I was about to pull out. 

8 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q And this is the front end here facing away from 

A Yes, it is. 

Q And you had your back pointing --

A My back was to the public. 

Q And how did the dwnp truck come at YO'}l? 

A Well, my back being -- ~ was bent over to the 

truck. The dump truck would have had to cut at least 

eighty-five to ninety-degree angle to get around here. 

Q You never moved your tractor from that position, 

did yo~? .. 
A No, I didn't. 

THE COURT: All right, sir, you may be seated. 

BY MRS. FERGUSONs 

Q What type of tractor was it that you were 

trying to get into the shop that day? 

A It was a Freight Liner. I couldn't exactly tel 
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1 you what year it was. Approxima~ely aro~a i97S or sc~e~~L~g. 

2 Q w-no owned it? 

3 A Mr. William Moore or better still, Moore's 

4 Trucking Corporation. 

5 Q Was the name Moore's Trucking Company designated 

6 on the truck that you were operatin~? 

7 A Yes, it was. 

8 Q And that is the tractor that you were asked to 

9 repair, is that correct? 

10 A Yes, sir. 

11 Q What type of truck was Mr. Gerald Moore 

12 operatinSJ? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A He was operating a dump truck. 

Q And who owned that dump truck? 

A Gerald Moore and Son. 

Q What did you do after you were crushed between 

the two truck~? 

A Well, at first I com~ out with a sharp scream. 

It was such sharp pain and somewhere the dump truck gave me 

enough sp~ce to get out. I started to run probably because 

I was in so much shock and I ran over to the trailer and 

fell on the ground. Rolled from one side to the other. They 

told me to lay on my back, which I could not lay in no one 

particular position because I was in so much pain. 

Q Did you lose consciousnes:;? · 
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' .I 

1 A 

2 Q 

3 A 

4 Q 

c. A. Pinney - Direc~ 

No, I didn't. 

Bow did you get to the hospita~? 

They called the ambulance. 

When you arrived at the hospital, did you lose 

5 consciousness or were you awak~? 

6 A Well, I was awake when I first arrived at the 

7 hospital. 

8 Q Describe what happened to you after you arrived 

9 at the hospital. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Well, after I arrived at the hospital, they 

cleaned me up and took my clothes off and washed me up and 

carried me up to a room and hooked I.V. up on me. 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

wal~? 

A 

Were you in pain at that tim~? 

Very much so. 

Were you able to eat anythin~? 

No, I wasn't. 

What hospital was this that you were ip? 

Northampton-Accomack. County Hospital. 

And how long were you ther~? 

I was there approximately seven days. 

When you were discharged, were you able to 

No, I wasn't. 

Q Where did you go after you were discharged from 

Northampton-Accomack Memorial Hospital? . . 
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C. A. FL~ey - D!rec~ 

1 A I went to Salabury, ?eninsula General. 

2 Q Where is that locate?? 

3 A Salisbury, Maryland. 

4 Q How long did you remain in Peninsula General 

5 Hosp~ta}.? 

6 A From that Friday to that Tuesday. 

7 Q All right. Do you remember the da~e you were 

8 discharge~? 

9 A June 1st. 

10 Q Nineteen eighty --

11 A Nineteen hundred eighty-two. 

12 Q How were you feeling at the time you were 

13 discharged from the second hospita~? 

14 A Still in very much pain. 

15 Q Were you able to wal~? 

16 A No, I wasn't. 

17 Q Where did you go after you were discharged from 

18 Peninsula Genera}.? 

19 

20 

21 

22 

23 

24 

25 

A I went to my wife's grandmother's. 

·Q Do you recall what happened at each of these 

two hospitals that you were ~? 

A Yes, I do. 

MRS • FERGUSON: I would like to have this 

marked, Your Honor, as Plaintiff's Exhibit 4. 

THE COURT: All right. This is your tota:l? 
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c. A. ~i~ey - Di:ecc 

1 MRS. FERGUSON: Right. 

2 

3 BY MRS. FERGUSON: 

4 Q Mr. Finney, I'm going to show you these sheets 

5 that have been stapled together and marked Plaintiff's 

6 Exhibit 4. Can you tell us what those sheets ar~? 

7 A Yes. These are hospital bills. 

8 Q Okay. What does the top sheet represen~? 

9 A This represents Northampton-Accomack Memorial 

10 Hospital. A bill of $1,079.10. 

11 Q Is there a copy of the bill in ther~? The top 

12 sheet shows the total, righ~? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Riqht. 

Q Open up the top sheet and what • s the first sheet 

of paper you see in ther~? 

A Yes, it is. 

Q What'.s the first sheet of paper --

A Northampton-Accomack.Memorial Hospital. 

Q What's the first sheet that you see in ther!3? 

A Oh 1 okay. Nassawadox 

Q can you identify 1~? 

A Yes, I can. 

Q What is i:t? 

A Says three days, 5/24 through 5/26, $320. 

Q Is it a medical bill? 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

' 

21 

22. 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

c. A. Finney - Jirec~ 

Yes, Nor1:hampton-Accon-.acx as~orial aospital. 

It's for Charles Andrew Finney. 

Okay. What's the next sheet show? 

Northampton-Accomack Memorial Hospital. 

Is that a bil).? 

Yes, it is. 

Charles Andrew Finney. 

And what's the total of that bill? 

$1,079.10. 

What does the third sheet sho~ 

Peninsula General Hospital, a total of $659.52. 

Is that also a bill for _yo~? 

Yes. Charles Andrew Finney. 

And the last shee:e? 

DePaul Hospital, $1 1 679.35. Charles Andrew 

F~ey, and Mr. Alvin Harris, tota~ of $35. 

Q Is Doctor Alvin Harris a physicia~? 

A Yes, he is. 

Q And he treated you also? 

A Yes. 

MRS • FERGUSON: Your Honor 1 at this time I 

would like to offer these medical bills into evidence. 

THE COURTs They will be offered as Plaintiff's 
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C. A. Fin.:1ey - Di:ec-: 

1 Exhibit 4. 

2 (Marked in evidence by the Court as ?laintiff•s 

3 Exhibit Number 4.) 

4 

5 BY MBS. FERGUSON: 

6 Q Do you know, Mr. Finney, what the total of 

7 those medical expenses wer~? 

8 A It was approximately $12 1 000 altoqether. 

9 MR. HARTNETT a Have you got the tota~? 

10 A (Continuing) . Beg your pardop? Are you just 

11 talking about the medical bill~? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

BY MRS. FERGUSON: 

Q That's right. Did you ~ave an opportunity to 

total them u~? 

MR. HAR'l'NE'l"l': I don't object to her leading --

'lBE COURT: Aren't they totalled on the outside 

MRS. FERGUSONa I believe they are, Your Honor. 

1'HE COUR'l'a Mr. Belote 1 would you hand that 

book to her just for one ~ute, please. 

MR. BENN: That includes wages also on there. 

I have a total here, though. 

THE COURT: Approach the bench then, please. 

(A s~e-bar conference was held by the Court 
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c. A. i1nney - ~irec~ 

1 9-l-\a -... -with counsel for both sides ou: of the hearing of 

2 jury and the court repcrter.) 

3 THE COURT: Ladies and gentlemen of the jury, 

4 then, the total medical bills are $4,915.97. 

5 

6 BY MRS. FERGUSONt 

7 Q Okay, f.lr. _ Finney 1 when you left Peninsula 

8 General, what happened thep? 

9 A I went to ~ wife's grandmother. I stayed there 

10 approximately close to a week and then I went back home to 

11 Keller. 

0 12 Were you able to wal~? 

13 No, I had crutches. A 

14 Were you using the crut~he~? Q 

A 

Q 

17 the!Jl? 

A 

19 Were you experiencing any difficulty at all Q 

20 with your injuries; if so, describe it. 

21 A Well, I had a lot of problem when it come time 

22 

23 

24 

25 

for me to go to bed as far as getting in and out of the bed 

and getting up. A lot of times my wife would have to help 

me up, and getting to sleep at night I would just toss and 

turn. Sometimes I would be in pain and sometilnes instead of 
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1 being painful, it would be more or less discomic:~ bec~use 

2 the bone was prying ~~ough tile skin. 

3 Q Was there any chang~ in your recreational 

4 activities or anything that you previously enjoyed doin~? 

5 

6 

A 

Q 

Yes, quite a bit. 

What change~? 

7 A Well, I used to be a long-distance runner when 

8 I was -- when I was at Worcester High School. I used to run 

9 three miles and a half and at the same time when I was in 

10 service, I used to run the mile run and I ran it in siX 

11 minutes and something which now I couldn't run that long a 

12 distance at a time, in which I proceeded quite a bit in 

13 martial arts and boxing and wrestling. I wouldn't have 

14 

15 

16 

17 

18 

19 

20 

. 
21 

22 

23 

24 

25 

anything to do with that now either because it would be too 

painful to me. 

Q Did you seek further medical treatmen~? 

A Yes, I did. In August I was referred to 

Doctor Pole from Doctor -- by DoctQr Hedger and I went to see 

him -- I went to see him from time to time, then he come to 

the conclusion that I would have to have the bone cut, you 

know, have it cut -- the end of it cut off so that it would 

be -- so it would be more evenly like the other leg. 

Q How many times did you see Doctor Pol!!? 

A I don't exactly know how many times. Several 

times, I would say that. 
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l Q Did you have the surgery he recommended? 

2· A Yes, I did. 

Q When did you have tha~? 

4 A I was admitted in DePaul Hospital October 1Oth 

5 and October 11th they went through with the surgery. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Is that 198~? 

A Nineteen hundred eighty-two. I 
I 

Q Since the operation, what effects ---well, what ; 
I 
I 

I 
effect has the operation had on your physical proble~? 

I 
I 

Right now I still have swellinq in the abdomen r A 

area and from time to time the pelvis bone now gets sore and 
I 

this side over here as far as lifting and doinq heavy activity 

is weaker than it was before. 

Q Have you had any changes in your urinary --

A Yes, from time to time I have to go to the 

bathroom quite a bit. 

Q Well, how does that differ from before the 

~jury? 

A Because I 90 to the bathroom quite a bit more 

now than I did then because the accident somewhat jarred the 

kidney. I 

Q Do you ever have any pain now from the injuries; 
. I 

you received last Ma;f? I 
A At times I have swelling 1n the abdomen area 

and severe itching between the outside and the second tissue. 
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I It's very uncomfortable. 

2 0 Have you worked at all since ~~e accidenti 

3 A Mostly around the hQuse. 

4 Q And what was your salary when you were working 

5 last Ma)'? 

6 A Four-fifty per hour. 

7 Q And how many hours a week would you wor~? 

8 A Forty and over. 

9 Q Asswninq you worked forty, what would be your 

10 gross pay; do you kno~? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A $180. 

Q Excuse me? 

A $180. 

Q All right. Have you ha4 an opportunity to 

calculate how many weeks you were unable to work since the 

accident? 

A Yes. 

Q All right. Let me ask you thisa The accident 

occurred !-1ay 22n!l? 

A Right. 

Q When did your doctor advise you that you were 

able to return to wor~? 

A December 24th, which was thirty-one weeks. 

Q Was there any limitation on the type of work 

you could return t~? 
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1 A He told me to return back to work as a truck 

2 driver. Light work. 

3 Q Were you able to return to work as a mechanip? 

4 A No. 

5 Q Why w~ren't you able to go back to work as a 

6 mechanis:? 

7 A Well, that type of work would have been a littl 

8 bit too heavy for me at that particular time. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

A 

Q 

A 

Are you still unable to do mecbanical wor~? 

l can do light mechanical work. 

All right. How frequentl:f? 

Well --

Are you doing it on a full-time basi~? 

No, like working around. the shop at home, I 

work as I feel like it and then, you know, if I get 

uncomfortable, then I go sit down. 

Q Bow are your abilities to do mechanical work 

d~fferent now than before the accident? 

A Because before I was somewhat fast. I could 

repair things a lot faster than I could naA because I could 

maneuver and get up and down and turn much quicker than I 

could now. Now a lot of positions that I need to be in maybe 

to install a transmission or whatever I need to do, I have 

to think what safe way, you know, that I could position 

myself to get to it that I don • t hurt myself 1 you kn0\-1, or 
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c •. ~. Finne~( - Dir=:c~ 

1 I won•t be in any pain wh~~ I would be --

2 Q Can you lift as much weight now as you did 

3 before the acciden~? 

4 A No, I can't. 

5 Q What is the differenc~? 

6 A Probably over a hundred pounds. Probably a 

7 hundred pounds difference. 

8 Q Assuming you missed thirty-one weeks at $180 

9 a week, have you calculated your total lost wage~? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Yes, I have. 

Q All right, and what do those come out to? 

A $5,580. 

MRS. FERGUSOt~: Your Honor, I would like this 

marked as Plaintiff's Exhibit s, please. 

MR. HARTNETTa I assume I know what the purport 

of it is, but I don't think enough foundation has been 

laid. 

MR. BENN: We're not· going to introduce it now. 

MRS. FERGUSON: We're going to reserve 

introducing it until after the doctor testifies this 

afternoon. 

'rHE COUR'l': What can he testify t?? He can 

state his age. He doesn't need this to state his age. 

MR. BENN: Well, Your Honor, we wanted to ask 

him what his life expectancy would be according to 
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c. A. F!r~~ey - Jirsc~ 

1 that table. 

2 MR. H.ARTNErrT : I would object to tl1a t. 

3 THE COURT: You can·' t do that. You can ask him 

4 his age and we will see if there is a foundation for it 

5 MR. BE~lN : Okay • 

6 

7 BY MRS. FERGUSON& 

8 Q Mr. Finney, one more question. What is your 

9 ag~? 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Thirty-two. 

MRS. FERGUSONc Answer Mr. Hartnett. 

CROSS-EX»lil~A'riON 

BY MR. HARTNETT: 

Q Mr. Pinney, you say you don't work now? 

A No, 1 do not work. 

Q When we took deposit~ons, you were telling us 

something about a spot mechanic job you had. That didn't 

materializ~? 

A Well, I have a road repair mechanic's license. 

Q You have a what? 

A A road repair mechanic's license. 

Q Ro~d repair mechanic's licens~? 

A RJ.ght. 
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C. .:\. J ir .. ney - J ir ect 

1 Q Do you use that license now? 

2 A Well, you know, if so,.-rnethi:lg cair.e up ar..d. I had 

3 to use it, I would use it. 

4 Q That's what I'm getting at. You hold yourself 

5 out as a road repair mechanic; is that correct? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Right. 

And do you qet jobs doing tha~? 

I haven't had any jobs. 

You haven't had any job at al~? 

Not since I have had the license. 

When did you get the license? 

Well, I don't know. Over a month ago. 

Over a month ag?? 

Maybe close to two months. I don't really 

exactly recall the time. 

Q But it's been a couple months anyway? 

A Yes. 

Q Did you have any jobs. before you qot the license· 

A Any maintenance job~? 

Q Yes. Any mechanic's job~? 

A No. 

Q Did you do any jobs at all as a mechani~? 

A I hit and miss, you know. 

Q Tell us about that. 

A Maybe if a friend have something wronq with his 
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c. A. ~L~~ey - Di:ect 

1 I car, 
I 

maybe needs some plugs put in or something like that. 
I 

2 
I 
I Q Do you get paid fer that 3ort of ~~il'l9'? 

3 A Whatever, you know -- I would qet paid, you know 

4 but -- what I •m saying is they are just pi tty-pan (sic) _jobs. 

5 Q Since December 24th I believe when you testified 

6 that the date that the doctor said you could go back to work, 

7 have you tried to get a jop? 

A 

Q 9 Where did you try? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

have been to 

been to-

Q This is since you moved back across the Ba~? 

A Yes. I have been to a construction -- small 

construction company over in Chesapeake. 

Q And before you went back across the Bay, did 

you ask about going back to Gerald ~1. )toore and Sop? 

A Well, they told me I.could come back. 

Q They did tell yo~? 

A Yes. 

Q Let • s qo back then to March of last year. 

That • s when you applied for a job with Gerald ~1. l-1oore and 

Son, righ_:t? 

A Yes, sir. 

Q And who did you see ther!!? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A I seen Mr. '11 illia~ &:•Iocr e. 

Q Mr. William ~ .. loore. '!'hat • s .a illy !1oore s i tti.."lg 

right there with tl1e beard, riqh~? 

A Yes, he is. 

Q And l-lr. Moore, did he hire yo~? 

A No, he didn't. 

Q When you saw him, what did you d~? Did you 

speak to hipl? 

A Yeah, I spoke to him. 

Q He was vice-president of that company, wasn't 

A No, he was president of the company. 

Q Gerald M. l4oore and son, I'm talking about now. 

A Right, of his own company. 

Q Well, Mr. William l·toore was the president of 

Gerald M. l-toore and Son? 

A Mr. William 1-toore was president of the Gerald 

Moore and Son. 

Q What did you understand it to b~? 

A I understood 1-lr. Gerald Moore said he was the 

president of his own company. 

Q Okay, but you said you saw l-1r. William Moor~? 

A Right. 

Q And Mr. William Moore was the vice-president of 

that company. Okay. 
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1 A Right. 

2 Q Mr. \iilliam lwloore was the man who interviewed 

3 you for the jop? 

4 A That's right. 

5 Q And he's the man that decided that you had the 

6 qualifications as a mechanic and that's what you would be 

7 hired for, riqh:t? 

8 A I wasn't hired exactly as a mechanic. ·When I 

9 first came there I was a construction worker. 

10 

11 

12 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q But you were to do mechanic work, weren't yo~? 

A No. 

Q Did you do any construction work? 

A Yes, I did. 

Q How long did you do construction wor~? 

A Maybe a month or so. 

Q A month or so? 

A (Witness nodding head affirmatively.) 

Q Then you did shop wor~? 

A Then l4r. tlilliam Hoore seen that I was capable 

of doing mechanical work so he asked me would I work in the 
-------~~~ ........... -...... __ ,_..,_·-~··--·~·----··-···\~- .. ----. .. __ ... ~~"" ....... ~ .. .,~ ........ 

---~ 

Q But before that part of your qualifications was 

that you were a mechanic, righ~? 

A Well, I didn 1 t exactly come there as a mechanic. 

See, whole while I have been driving tractor and trailer, I 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

) 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c. A. ~~~ey - C4css 

have repaired my own trucks. That•s where ~i ~c~anic 

knowledge c~11e from. 

Q And when you did shpp 'o~ork and that was in the 

shop that you have noted right here on this diagram, that was 

the shop you were doing the work in, riqh_t? 

A Yes, sir. 

Q And you did work on these vehicles that came 
----·------·· ·-······ .... ········- ... ·-·· .. 

into the shop that needed attentio~? ·-------.. --·----...........·~·· ........... ····- .. ....• ~~ ....... _rlill•·1 .... 

A .Yes, sir. 
-·~·- ..... . 

Q And you worked on ~ucking vehicles as well as 

Gerald M. Moore vehicles, didn't yo~? 

Q And, in fact, anything in that yard that needed 

attention for mechanical work, you w~e the man to do it in 

A That's riqht. 

Q And, as I say, it didn't matter whether it was 

a station wagon or Gerald 1·1. Moore. dump truck or a tractor-

trailer from Trucking; is that r igh~? 

A That's right. 

Q You just did it al~? 

A (Witness nodding head affirmatively.) . 

Q And the way that you got to do this work was 

that the vehicle came in that needed fixing and they would 

send it over to the shop for you to d~? 
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c. A. FL~r.ey - Cros9 

I A (Witness noddL!g head affir~~ively.) 

2 Q Who would send it over to ~~e she¥? 

3 A Well, it could possibly be a driver, and it 

4 could possibly be 1-1r. Kenny t~ortham or it could be 

5 Mr •. Gerald Moore or z.tr. William .t-1oore. 

6 Q So it didn't really matter who sent it over 

7 there. When it came over there you did the jo?? 

8 A (Witness nodding head affirmatively.) 

9 Q And you did universal joints just the same way 

10 as you do any other jop? 

11 A Yes, I did. 

12 Q Yes, you did. Did them all the time, didn't 

13 YO!l?. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Not all the time. Univ~rsal wasn't something 

that came in the shop quite frequently. 

Q Quite frequently. on this particular occasion, 

when you had to do this universal joint for this truck, 

wasn't anything unusual to you about that, was 1~? You had 

done it befor~? 

No, it wasn't nothing unusual, but it was just 

the particular fact that I came to work that Saturday and I 

understood I was working for Moore • s Trucking Co1npany. I 

wouldn't have gone in the office and filled out the slip for 

Gerald M. Moore. 

Q You were going to do shop work that morning? 
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6 
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8 

9 

10 

11 

12 
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c. A. Pin~9Y - Cress 

A That's right. 

Q It's the same sort of shop work that you do 

A That's right. 

0 There was nothing different about that morning. 

It was just shop work1 isn't that righ~? 

A (Witness nodding head affirmatively.) 

Q Your answer is ye~? 

A Yes. 

Q All right. so other than it beL"lg a Saturday, 

which would have been inconvenient for you and I assume you 

got overtime, it was just shop work like any other da1? 

A Yeah, but I didn't get no overtime. 

Q No overtin~e? 

A That ~tas the starting of the week. 

Q ~hat was the middle of the wee~? 

A It was the second day of the week. That was 

the second payday. 

Q You didn't get overtime, but you went in to do 

shop work just like any other day? 

A Yes, sir. 

Q All right. Now, the only time actually that 

you ever worked for Trucking and qot paid by Truckinq was 

when you did three trips in delivering a truck, wasn't it? 

A .Yeah. 
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1 Q 

2 YO!J? 

3 A 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

You actually did three trips ~1at week, did~'t 

That's right. 

You did one trip on the 18~? 

Right~ 

And two trips on the 1 9 't!l? 

Right. 

I think one was to Ocean City1 one was to 

9 Westover; and one was to Georgetown, Marylan~? 

10 A No. 

11 Q Georgetown, Delaware? 

12 A It was in Delaware. It wasn't Georgetown, 

13 though. 

14 

15 

16 

17 

18 

20 

21 

22 

23 

24 

25 

Q These slips have your signature. Remember 

these slips that you filled ou~? 

A That's right. 

Q And that's what you got paid for? 

A That's right. 

Q $188 gross and I think the figure shows $146. 

THE COURT: One hundred fifty-four, I believe. 

BY MR. HARTNETT: 

Q And that's what you qot paid for? 

A That's right. 

Q And every other day even in the morning of 
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1 those days you had a r~~, when you drove your ~ruck, you 

2 filled in a slip for Gerald ~·1. Moore and Sons, teo, didn 1 t 

3 you, because you did some work there? 

4 A 

5 Q 

6 A 

If l drove a truck, I didn't fill out a slip. 

You filled out slips as well, didn't yo~? 

If I came in -- if I came in at 7&30 and 

7 started to work at the shop and opened the shop up, I filled 

8 out a slip. If I came to work and worked on a truck, I didn't 

9 have to fill out a slip. 

10 

11 

Q 

A 

One of those days you filled out a sli)?? 

When I came in and opened the shop up and 

12 closed it up. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q That's exactly right. On that same day you 

filled out a slip for Gerald l-!. Moore and Son because you did 

some work for him and quite properly and you got paid by 

Trucking because you drove a truck on that particular day? 

A Yeah. 

Q so there was a distinction between who you were 

working for wasn't ther~? 

A That's right. 

Q Now, you had your last run -- the last of those 

three runs, that was on a Thursday, and on the Friday you 

went back to shop work aga~? 

A Yes, sir. 

Q Filled out the sli~? 
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c. A. ?L~ey - Cress 

I A That's .right. 

2 Q And just did a normal dayrs work? 

3 A That • s right. 

4 Q And on Friday you were asked to come in 

5 Saturday morninq and do some more shop work? 

6 A That • s right. 

7 Q Now, how would you know what to do when the 

8 shop work came ~? Someone tell you that this needed a 

9 carburetor adjusted or this needed an exhaust pipe fixed or --

10 who would tell yo~? 

11 A Well, like as I say, z~. William Moore, 

12 Mr. Gerald Moore, Mr. Kenny Northam, the driver of the truck. 

13 A lot of times ain't nobody tell me. I just walked around 

14 

15 

16 
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18 
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and started the trucks up and then just brought them in the 

shop and done a major checkover and whatever I found wrong I 

fixed it. 

Q 

A 

so that's about right, isn't 1~? 

Truck needed washing, I washed it. 

Q You pretty well knew what to do yourself, you 

didn't need telling and you saw a truck needed fiXing, you 

would drive it in the shop and fix it and just do your job. 

As a matter of fact, you were rather good at it, weren't yo~? 

A Got to be. 

Q Whe~er Kenny Northam told you or whether Billy 

Moore told you, that was sort of incidental. You knew what 
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Cross 

was going on and w~~t ahead anu did 

A That's right. 

Q Tell us a bit about this accident aqain. You 

went there and you say Mr. Gerald ~1oore was in his dump truck 

the way it's on this diagram and he backed out just along the 

pathway or the track that you have shown here. 

A Right. 

Q Did you actually see him back ou~? 

A No, I couldn • t see him. My back was to him. 

Q so really you don • t know whether his truck took 

that path that you marked here or not, do yo~? 

A I know it was his truck. He got out of it. 

Q You don't know whether he took that pathway or 

track that you marked there if you didn't see hipl? 

A I know he -- I know he had to turn his truck at 

a sharp turn. 

Q And you were standing at the back of that 

tractor facinq the other wa1? 

A That's right. 

Q Then the first thinq you knew then was banq 1 

you were injure~? 

A Right. 

Q You didn • t see how he got there and all. First 

thing you knew that you were struck? 

A That's riqht. 
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1 Q Now, let me qet one thJ...'lg ~t=3.igh~. :hose 

2 three trips -- may I ha·ve th.ose? Those ~.ree ·t=ips mat you 

3 took for Moore's Trucking --

4 THE COURT: Plaintiff's Exhibit 3. 

5 

6 BY MR. HARTNETT 1 

7 Q for Moore's Trucking, this one was -- shows 

8 .your signature Charles A. Finney. I believe that was. your 

9 Ocean City run. You remember tha~? 

10 A Yeah• 

11 Q This one says Westover. 

12 A Yes. 

13 Q And that's signed by you, too. 

14 A Yes, sir. 

IS 
Q And I think this one was the Delaware trip 

16 
signed by you. 

17 
A Right. 

18 
Q Those three trips we;e the only instances you 

19 

20 

21 

22 

23 

24 

25 

were paid by Moore's Trucking while you were there from 

March till May 22n~? 

A 

Q 

A 

On the pay stub. 

Pardon? Yeah. 

Right. 

lr1R. HARTI'~E'.t"r: That's all. 

THE COURT: Do you have any redirect? 
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1 .MRS. FERGUSON: Couple questions, "tour ~onor. 

2 

3 REDIRECT EXAHINATION 

4 

5 BY MRS. FERGUSON: 

6 Q Mr. Finney, when you were working on a Moore's 

7 Trucking Company truck, who supervised your wor~? 

8 A Mr. Kenny Northam or l~. William Moore. 

9 Q What if you were working on Gerald M. Moore 

10 and son, Incorporated, true~? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A Mr. Gerald Moore or still l4r. William !-toore. 

Q Would Gerald Moore ever tell you what to do on 

one of his son's trucks? 

A No. 

MRS. FERGUSON: No other questions. 

THE COURT1 All right, .Mr. Finney. You may 

stand down. Thank you. 

MR. BENN 2 Your Honol;", with the exception of 

the doctor, we rest. 

THE COURT: All right, sir, then suppose we 

break for lunch. What time is the doctor comin~? 

MR. BENN: He said he would be here at one 

o'clock. Little after 1:00. 

THE COURT1 All right, sir. It's twenty-five 

minutes of one. Suppose we break for lunch until 
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quarter of two, and I caution the j1.1ry again, please 

do not discuss the case with anyone or allow anyone 

to discuss it with you. See you at quarter of two. 

(The court recessed for lunch at 12:40 p.m. 

The court reconvened at 1:55 p.m.) . 

THE COURT: We have seven jurors. \iill you 

waive polling the jur;t? 

MR. BENN: Yes. 

MR. HAR'.l'NE'.l"r: Yes, Your Honor. 

THE COURT: Is the doctor her~? 

MR. BENN: Yes, sir, we call Doctor Pole. 

(Doctor w. Clark Pole testified.) . 

MR. HARTNETT: If the Court please, as the 

Court is aware, there is a Special Plea before the --

THE COURT: Suppose ~1e go back there. 

(The Court, counsel for both sides and the 

court reporter went in chambers where the following 

occurreda) 

MR. HARTNETTa All right, sir, my motion is --

the court is aware that a Special Plea to the 

jurisdiction has been filed in this case, essentially 

stating that an exclusive ren~dy of the plaintiff in 

this instance is that given to him under the Workmen's 1 

Compensation Act; that he was, in fact, an employee of I 

Gerald M. l·1oore and Son at the time of the accident 
I 
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and that he was perform.ing duties in tbe course of h.Li 

employn-.en't. and that he was injured by Gerald ~-~. Mocra 

who is president of that co.~pany, who was also in the 

performance of his work or on duty and that the 

evidence shows that -- the plaintiff's evidence shows 

that this, in fact, is so as a matter of law, and 

that the court should rule as a matter of law that he 

was an employee of the company and that workmen's 

Comp is the exclusive remedy and he should be 

precluded from doinq this, from maintaining this 

action. 

Now, that's ~ motion, and in support of that, 

by way of argwnent, I don't know whether you want to 

take this down, Judge, the evi~ence shows from himself 

and their witnesses -- at this time, it's not 

contradicted at all that the man was employed in March. 

He was employed as he says by Gerald M. Moore. 

To begin with, I bel~eve he testified he did 

some general work and then after a couple weeks he 

was doing mechanical work; that he did what he termed 

as shop work and on his own evidence he states that he 

came over to the shop. Any vehicle that came over to 

the shop he repaired. It didn • t matter whether this 

vehicle was a Gerald M. Moore vehicle. It didn 1 t 

matter whether it was a Trucking Company vehicle. 
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Even a s~aticn wagon he ~,~w chac belonged to an 

individual t.~at he did this as shop work. 

Now, on the time or . the week in question, he 

had been asked to drive on three instances for Moore•s 

Trucking. On those particular days or at least one 

of those particular days, he checked in or plugged in, 

whatever you call it, to Gerald M. Moore's in the 

morning with his slip. He then completed later on --

did his trucking run, came back and did three of these 

runs and then the following day resumed his normal 

shop work, which is Friday. 

Be was paid separately for the times he was in 

the truck doing his runs. He was paid like any other 

truck driver was paid and wasn't paid by the hour. He 

was paid by the run that he did, and the only evidence 

is that any time he ever worked for the Trucking 

Company were those three instances which were isolated 

and quite apart from his job.of Gerald M. Moore. 

On Friday, his evidence was that he was asked 

to come in Saturday morning to fix a truck. 

A~ttedly it was a Trucking Company truck. 

'.rliE COURT: And who asked him? 

MR. HARTUETT: He was asked accordil'l9 to him by 

Kenny Northam who is the dispatcher and the chap 

called Satchell who testified, who was a truck driver. 
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'l'he truck had universal joint \a:rong wit.~ it. He !lad 

some personal objection about coming in. Ee ~antad to 

do something and they wanted him to do something else. 

Be did, in fact, come in. 

He started to perform this work on the truck. 

He stated that it was shop work. The plaintiff 

himself stated that this was shop work. That he had 

done similar work in the past. This was his job. 

There was nothing unusual about it. The mere fact he 

was asked to come in that Saturday mo~ning and the 

mere fact it was a Trucking vehicle certainly_doesn•t 

make him an employee of Trucking. 

The case I think is -- is the very recent case 

of Stout, 221 Va., where they discuss the very point 

of having two er:tployers and the test is was he, in 

fact, performing a part of Gerald Moore's business 

when he was injured. 

THE COURTs Well, Mr, Hartnett, of course, this 

is all one big happy family. It's a father and son 

deal and they started two different corporations -~ 

formed two different corporations, but legally we 

have to look at them as separate entities so what does 

Gerald M. Moore and son, Incorporated, have to do 

with repairing a Moore's Trucking Corporation truck? 

Why could they car!J? 
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MR. HART:4S~: That's •t~hat they did. Gerald :t~. 

Moore. 

THE COURT: Wh;f? 

MR. HARTNETT a Because they had a mechanic 

there for the job. They didn't have a shop in 

Trucking. The shop was Gerald M. Moore and Son and 

that's where all the repairs were done. Doesn't 

matter whether it was Trucking repairs or any other 

repairs, It was part and parcel of his job for which 

he was employed. He didn't specifically do Trucking-

on that saturday morning and he didn't specifically --

wasn•t specifically detailed and doinq Truckinq on 

certain occasions. That was part of his job. He 

did anything that came 1n the shop by way of repair. 

'l'HE COURT: This to me is a very, very close 

question, but certainly at this juncture, I would 

overrule your motion. 

MR. HARTNETT: I except to the Court • s ruling. 

THE COURT: All right, sir. Do you have 

evidence you wish to put o~? 

MR. HARTt~ETT: Yes, sir. I will carry on with 

it as it pertains to this as well. 

THE COURT a That • s what X meant. 

MR. HARTNETT: Not just as to liability. 

THE COURTs That's what I was getting at. Bow 
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do you want to ?roceed wi~~ your evicenc~? 

MR. HART:·lETT 1 There is going to be very little 

of it. 

THE COURTz The reason I asked the question, 

you said this morning that you might have some 

evidence that you would want taken out of the presence 

of the jury. 

MR. BARTt~ETT' I do want to get into the record 

that the 1nan -- it was treatad as a Workmen's 

Compensation case. You may not want that before the 

jury, of course. 'l'hat's another point, actually. 

'l'BE COURT a I didn • t understand whether you 

wanted to discuss this question now or whether it 

could come up on instructions. · 

MR. HARTNETT: Let's do it now. Let's asswne 

that in the calamitous circumstance that you overrule 

the motion again at the end of all the evidence and 

it goes to the jury and, of'course, the position I'm 

in there is unless I get evidence to the contrary, 

is the jury going to say this poor chap has been bur~? 

There is no recovery for hL~ unless we give htm 

recovery now. His medical bills have been paid for. 

His wages have been given to him. He has received 

treatment. 

THE COURT: Wha.t? Under Workmen 1 s Comp? 
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M.~. ~~TNETTJ ~eah. This is wh~t! want to get; 

in the record and all o! this has to come out. ae•s 

not making an election natt~· to do this thing. He's 

received all these benefits and, of course, one of the 

arguments, you knm-1, can be made having received them 

should he be permitted to go on a third-party action. 

THE COURTa I:f he received them and goes on a 

third-party action --

MR. HARTNETT: They are subroqated. 

THE COUR'l': -- they are subrogated, but as far 

as the question you-all raised about it being a jury 

question whether or not he's an employee, I didn't 

have much tune to do it, but from the lunch break I 

read the cases that you gave me and looked up the law. 

Can you show me one Virginia case where a jury has 

decided that cas~? 

MR. HAR'l'NE'l'T: Yes 1 sir • 

THE COUR'l': You can show me a question the jury 

decide~? 

MR. HARTUE'l"l'a Yeah. 

'l'HE COUR'l': The case you cited, as I say, is 

not to me on point at all.~ The Wilbur Smith case, 

that's not on point at all. 

MR. HARTNETT a The case I'm talking about -- th 

case here, this 221, came up on a Special Plea. The 
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Court decided it. 

THE COURT: aave you seen a~y case where a jury 

decided i~? 

MR. HARTl~ETT: Not where it's come up on that 

objection. I think there is a case where a jury may 

it was a jury verdict. Now, l'thether or not it was 

submitted on that issue, I don't know. 

THE COURT: I have never seen one. Did you fin 

one? That Supreme Court case held that under the --

the Federal District Court should submit that 

question to a jury. Everything in Federal Court is 

statutory, isn't i~? I have common-law jurisdiction. 

Federal Court doesn't. What you're doing here is suing 

on a common-law right and you're asking the jury to 

decide can this plaintiff come in court and sue on a 

common-law right and that's not a jury question. 

The question is for me to decide whether this 
. 

court has jurisdiction. 

MR. BENN: I'm not too concerned about that. 

The point I'm concerned about --

THE COURT: I think we ought to research that 

question because it's -- what instructions will go to 

the jury? 

MRS. FERGUSON: Basically one.of the elements 

we have to prove is jurisdiction. We have done that 
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based on the evide.."'lce in the case. 3ased en t."le fac~a 

that determined what sort of a relationship Charles 

Finney had with Gerald l-1. ·Moore. t,Ze're talking about 

what activity he was engaged in. Of what benefit it 

was to Gerald M. Moore and Son, Incorporated, who 

supervised himJ who told him to be there. 

THE COURT: l-!y point is, is that a question 

for this jur~? 

MRS. FERGUSOl~ : I don • t see ·any problem with 

the jury deciding that like any other question of fact 

with the judge's instructions about what constitutes 

employer-employee relationship. 

THE COURT: I don't think it • s a jury question. 

MR. HARTNETT: It's that walter Gypsum case 

you•re talking about, the Federal case. The only 

thing they said in there under Etta against Magnum 

was - United States Supreme Court -- this is a 

statutory jury issue. 

Re39ardless of how the states treat it, you have 

got to submit it to the jury. Unfortunately, in that 

case the only case ti1ey cited was a Carolina case. 

They didn't cite any Virginia cases. 

THE COURT: That 1 s true, but I just cannot find 

a case where -- and I haven't had that long to look --

but I cannot find a case in Virginia where a Virginia 
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jury has decided -- it•s really a quescion of 

juriadiction. Tha~ts what it bails down to. That's 

the whole thing. Does this Court have jurisdiction 

to hear this cas~? 

MR. BEl~N: Hear this case? 

1'HE COURT: Yes. Well, see, now, this is not a 

case -- that's the question here. Do I have 

jurisdictiop? Does this Court have jurisdiction her~? 

If Mr. Finney is an employee of Gerald M. Moore and 

Son, Inc., at the time of this injury then he can't 

sue in Virginia. He can't sue a Federal employee so 

this Court does not have jurisdiction. If Mr. Finney 

1s an employee of l·1oore Trucking at the time of the 

injury, Gerald M. ~wore is an outside party, he can 

sue him and this court does have jurisdiction. 

MR. HARTNETT: Squarely you have qot to 

decide that issue. 

THE COURT 1 Mr. Hartpett has done all the 

talking. 

MRS. FERGUSON: We certainly haven't had a 

chance. This Laundry case, I don't see how it can 

he any more in point. 

THE COURT: I hate to interrupt you, but --

MR. BENN: would you let me get this in the 

record, Your Honor pleas!!? 
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THE COUR'I': I'm qoing to let you get. anything 

in the record, but let me say this: You are getting a 

ahead of the point. You want to argue now and I will 

certainly listen to you until the wee hours of the 

night, if necessary, but you want to argue now that 

Finney was an employee of t•loore 's ·.:rucking at the time 

of this injury. 

MR. BENN: Right. 

THE COURT: That's what you want to arque, but 

what I'm sayiny before we get to that, what I'm trying 

to decide is the question -- the question first should 

be decided in my opinion is that question that you 

want to argue a jury issue or is it for me to decide? 

MR. BENN: Let me qo in.on this. Let's look 

at this case decided by the Supreme Court -- the facts. 

This is the Laundry case. 

THE COURT: What does the Laundry case have to 

do with whether or not it's .. a jury issue or court 

MR. BENN: What I'm trying to say is that on 

the facts it then the only way you can reach to 

whether or not it is the court that has jurisdiction 

is to look at the facts in each case. That's the only 

way we can get to it, and if we show .the facts by the 

facts like in this case that he was an employee of 
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Moore • s Trucking Company, then -- now, if he :,o~as -- · -

the faces show ~at he was an e:.ployee of Gerald M. 

Moore and Son, then the question comes up -- naturally, 

you have -- it's a matter of law that he can't be here. 

In other words, you have no jurisdiction, but in order 

to get to that, you have got to look at the facts. If 

the facts fall in here like this case then we don't 

have a question of whether or not --

THE COURT: Well, what you're saying I should 

look at the facts. 

MR. BENN: What I'm saying is if you can conclud 

from the facts that it's a possibility or that he is 

an employee of Moore's Trucking Company then naturally 

he's not covered by Workmen's ~ompensation from 

Moore's -- I mean fro~ Gerald M. Moore and Sons, so 

that's the way we have to do it. We just can't say 

tbat and the only way we can get to the issue is 

'decide the facts in the cas~. 

Based on the facts, if he is an employee at the 

time of the accident of the Trucking Company --

Moore's Trucking Con~any, then that resolves the 

question of whether or not this court has jurisdiction. 

THE COURT: All right 1 s 1r. I 1m going to rule -

Do you want to say somethin9? 

MRS. FERGUSON: That•s all right. 
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THE COURT: I'm going to rule u1at th~s is a 

question for the court and not a jury issue, and at 

this juncture I'm going to overrule your motion to 

strike and we will go on with your evidence. Since 

it's not a j~ry issue, do you have evidence on the 

Special Plea that you want to take up first out of 

the presence of the jury or do you want the jury back 

in first? How do you want to start your cas~? 

MR. HARTNETT: I think we should do it out of 

the presence of the jury. Ninety-nine Ilercent of rtrJ 

evidence is going to the --

THE COURT' Special Ple~? 

MR. HARTNETT: All right. We will leave the 

jury out and take evidence as to the Special Plea. 

(The Court, counsel for both sides and the 

court reporter returned to the courtroom where the 

following occurred out of the presence of the jury:) 

MR. HARTNETT: I cal~ Mr. Moore, sir, 

Mr. William Moore. 

-------oao------

Donn, Graham &. J\ssociales 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA 
[102] 116 



1 ;-IILLIA.:·l :1. AOO&\E, cal.:ed as a ·.~J.~~ess en behalf of ::he 

2 defendane, having been firsc duly sworn, Nas examined and 

3 testified as followsz 

4 

5 DIRECT Exru4INATION 

6 

7 BY MR. HARTNETT: 

8 Q Mr. Moore, state yo~ name, please, sir. 

9 A William M. Moore. 

10 Q And what is your position, Mr. Moore, first of 

11 all, in relation to William H. Moore and Son, the corporation, 

12 the defendant? 

13 

14 

15 

16 
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25 

A You mean Gerald M. Moore and Son? 

Excuse me. 

A Vice-president. 

Q And what are your duties with that company? 

A I operate the company. 

Q And na~ your father I understand is president? 

A Yes, sir. 

Q What is your father's position in the company? 

A He's president and I consider -- take h~ into 

consideration with my decisions or whatever. We talk about 

purchasing equipment and he does -- hauls sand and operates 

his backhoe, whatever he wants to do, really. 

Q Who actually is in charge of the company? 
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I A Well, I guess I call the shots on ~e work and 

2 buying and selling or whatever. 

3 Now, do you also hold the position with 

4 William M. Moore Trucking Coinpany? 

5 A Moore Trucking, Incorporate~? 

6 Q Yes, sir. 

7 A Yes, sir, I'm president of that. 

8 Q Does your father hold a position in tha.t? 

9 A Yes, sir. 

10 Q What is his positio~? 

11 A Vice-president. 

12 Q Does your father perform any duties in the 

13 Trucking Company? 

14 

15 

16 
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A Daddy's answered the phone quite a few times 

and accepted a lot of responsibility 1n my business. He does; 

yes, sir. 

Q Is it generally again true to say that you run 

that Trucking Con~an~? 

A Yes, sir. 

Q Now, what employees does Trucking have -- the 

Trucking Co1npany hav~? 

A Drivers, a bookkeeper, a dispatcher. 

Q All right. Now, the dispatcher at the time of 

this accident I understand was Kenny Northa~, the man who 

testified here today? 
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1 A Yes, sir. 

2 What are his duties? 

3 A To dispatch the trucks. Keep the driver folder 

4 records and all intact, and procure loads. 

5 Q How about seeing that the trucks are in working 

6 orde~? Is that part of his duties or --

7 A In my absence it would be, possibly. 

8 Q Is it your duty then --

9 A Well, if son~thing was wrong with a truck and 

10 it needed to be repaired right now before this truck could qo 

11 back on the highway, it would be his or the mechanic's 

12 responsibility or the dispatcher's either one if notice was 

13 brought to them. 

14 
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Q This mechanic that you just mentioned, who does 

the work on tlle trucks of 1-loore 's Trucking Company? 

A You mean now? 

Q No, at the time of this accident. 

A The major work was beinq done at an agency 

away from here in Maryland. 

Q Now, when work had to be done at home, who would 

do i.t? 

A Charles would do somewhat of it. Some of the 

drivers would do somewhat of it. He would do the majority 

of it. 

Q .All right. Now, do you remember employinq 
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1 Charles Finney? 

2 A Yes, I do. 

3 0 And by whom was he employe~? 

4 A He was employed by Gerald M. Moore and Son, 

5 Incorporated. 

6 Q Now, what was his duty to start with? 

7 A He was hired as a laborer at the t~e and the 

8 boy showed good potential. He worked out real good. He was 

9 much more suited for mechanical than he was spreading stone 

10 or whatever in the construc~ion part so we had an opening in 

11 the shop and he was moved into the shop. He wanted it that 

12 way. 
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Q Now, when you say the shop, is that Gerald M. 

Moore and Son? 

A Yes, Gerald M. Moore and Son. 

Q And what were his duties in the shop? 

A 'l'o perf<:>rrn .... maintenanee .. on---whatever ·came up there 
.--·- _ ... --..... ~-...-

Well, explain that. Whatever came up there, say, 

for instance -- let•s take Gerald M. Moore and Sons vehicles 

first. 

A 

Q would they go into that shop to be repaired? 

A Yes, sir. 

Q How about vehicles from the Trucking Company? 

Donn, Graham ~ Associates 
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I Would ehey go into that she~? 

2 A On occasion. 

3 Q was he paid any differently when he did work 

4 for Trucking or --

5 A No, sir. 

6 Q Did he do any other work on any other 

7 machinery? 

8 A We have rollers, tar distributors, trailers. 

9 We have a lot of machinery there to be worked on. 

10 Q And is that machinery either owned by Gerald M. 

11 Moore and Son or ~loore • s Truckin~? 

12 A Yes, sir, one or the other. 

13 Q Now, on this particular instance on the 22nd, 

14 he apparently came back, came into wo~k on Saturday morninq 

15 
to perform work on a truck which belon9ed to Moore's 

16 
Trucking. Was that unusual for him to do that? 

17 
A Not really. 

18 
Q Had he performed work on Moore's Trucking trucks 

19 befor~? 

20 
A Yes, sir, during the week anytime or anytime as 

21 
far as that goes. Whatever came up there, really. 

Q 
22 

Did you make any distinctio~? Was any 

distinction made as to where that vehicle came fronl? 
23 

24 

25 

A No. 

Q Was it p~rt and parcel of his jo~? 
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1 A He was a mechanic there ~o do maintenance work 

2 ae that shop to whatever came in, .be it Gerald :-1. 4·1qore and 

3 Son or Moore Trucking or my wreckers or whatever. 

4 THE COUR'l'a Or your wha~? 

5 THE WITNESS: Wreckers. That's something else. 

6 Another company there, too. No need bringing that up. 

7 It's not another company, it's just some wreckers that 

8 I have that we do. 

9 

10 BY MR. HAKTN~TTt 

11 
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Q He would work on them, too? 

A Be would work on them, too. 

'l'HE COURTz Wreckers. You mean that haul 

automobile:;? 

THE WITNESS: Yes. 

BY MR. HARTNET'r: 

Q He did anything that.came into that sho~? 

A Right. 

Q Now, what he had to do on your wreckers, 

Gerald M. Moore and Son or Gerald M. Moore Trucking, how did 

he know he had to do this work? 

A Either I would tell him or Kenny would tell him 

or Dad would tell h~ or the drivers. If they had a problem 

and I for some reason wasn't there or Kenny may be out for 
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1 some reason, ~ey are going eo go to whoever is in ~~e sncp. 

2 Say I got a flat on the rear. I got a light out. My truck 

3 needs greasing, whatever. 
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Q And was this the situation on the morning of 

the 22nd of May? 

A Yes, sir. 

Q Now, he did apparently make three runs for the 

Trucking Company. Do you recall that? 

A Yes. 

Q And I introduced some records that you're 

familiar with. 

'l'HE COUR'l': I think they are right down here. 

BY MR. HARTNETT: 

Q Before I get to these records, when he was doing 

this work for Moore's Trucking or Gerald M. Moore and Son or 

your wreckers, whatever it was, I mean, who had control over 

him during this period of time? I .. _mean, who told him what to 

d9? 

A I did, I guess. 

Q would that be for anything that went to the 

A Anything, regardless. 

Q Now, these records here that have been 

introduced, they show three trips that he made from Moore's 
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1 ~.rrucking. Do you r emer:-&.ber those t.."lree trips? l:Jo you 

2 remember 111m doing that? 

3 A Yes, sir. 

4 Q Did he ever do any other work for Moore's 

5 Trucking other than those? 

6 A No, sir. 

7 Q Those records show that he was paid 

8 A He was paid by Moore's Trucking. 

9 Q He·was paid by Moore's Truckin~? 

10 A Yes, sir. 

11 Q I think this sheet from your books is Moore's 

12 Trucking and that's the only entry in Moore's Trucking shee~? 

13 A That's right. That's the same as his w-2 Form 

14 that came up here awhile ago. 
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And I hand you another sheet which is Gerald M. 

Moore and Son. Is that the general sheet that he had while --

A This is the beginning and the end of his 

employment for Gerald M. Moore and~Son. 

Q All right. Now, these daily sheets that are 

attached. This is -- states on here Gerald M. Moore and Son. 

Are they the slips that he would fill out after a day's 

worlf.? 

A Yes, sir. 

Q Do you, in fact, have any slips for a driver to 

fill out s~ilar to that for Moore's Truckin9? 
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1 A No, sir. 

2 How is the truck driver pai~? 

3 A Driver is paid on a run. We have standard runs 

· 4 that have a standard price or we have other runs that are 

5 paid on a percentage basis and qross that the truck earns. 

6 Q So it's a different basis, in other words? 

7 A Yes, sir. 

8 Is that what is reflected by these slips on 

9 Moore's Trucking run here? 

10 A All local runs have a standard rate and they 

11 have a standard amount of pay that's paid each time a truck 

12 makes a run. Long-haul trucks, you don't ever get the same 

13 freight or tbe same thing every time, so the driver is paid 

14 a percentage on that. 
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Q Why did you make these trip~? 

A The best I can remember 1 there was somebody 

either sick or somebody had a week off or vacation. I think 

it was a week of vacation. It had. to be one or the other. 

1 can't even remember whose truck it was that he was filling 

in for, which one it was, but that's the only reason. 

Q Is that the only time that you know of that he 

worked for Truckin9? 

A 'l'ha t • s the only time; yes, sir. 

Q Now, when he had this accident, did you report 

this matter to the Industrial Commission as an industrial 
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I accident? 

2 

3 

. 4 

s. 

A 

A 

Q 

My insurance agent took care of all this. 

It was, in fact, reported as an acciden~? 

As soon as it happened that day. 

Did Charles Finney thereafter receive the 

6 Workmen's Compensation payment~? 

7 

8 
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A Yes, sir. 

Q For his weekly pa¥? 

A Yes, sir. 

Q Sixty-six and two-thirds of his weekly pay? 

A Yes, sir. .. 
Q Did your company first pick up that first seven 

days as you have to do under the statut~? 

A We picked up two weeks right in the beginning. 

0 Paid h~ two weeks? 

A We paid him two weeks while he was -- I mean it 

just came automatically, I mean. -
Q Then he had his Workmen's Comp a~ter that? 

A Yes, sir. 

Q Did you know any~ing about that he did receive 

medical treatment under Workmen's Comp? 

A Yes, sir. 

Q What did you know about that? 

A I knew it was all taken care of. 

Q Was there anything different that you know at 
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1 j least about the work to be ?erfor~d by Einney~hat Sacurday 

2 morning for Gerald M. Moore ana sons than any other ~crk he 

3 had performed for Gerald M. Moore-and Sop? 

4 A None that I know of. The only thing I could 

5 think of that would probably be confusing to him was that to 

6 be working on a truck maybe on a Saturday morning instead of 

7 a piece of construction equipment, but that's in the 

8 maintenance so it doesn't make any difference whether it was 

9 a piece of construction equipment or truck or whatever. When 

10 there is maintenance to be performed, it has to be done 

11 regardless whether it's Saturday or Sunday. I think you will 

12 see a time slip in there for Sunday. He went and started my 

13 
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boat one Sunday. I think there is one in the file there. 

Q You say he did that on a Sunda1? 

A Yes, sir. His time is in there on that. 

Q Was that Gerald M. Moore and Son? 

A No, sir, that was William Moore's. 

Q Right. You paid him that? 
.--- "· . 

A No, he was paid through Gerald Moore and Son. 

Q Now, did employees come in on a Saturday morninq 

if need b~? I know they didn't usually, but they did come in 

if need be? 

A Sure. 

Q There isn't anything unusual about asking 

Charles Finney 
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1 M.RS. FERGUSON: Your Honor, could he clarify 

2 which employees he's referring to, which company's 

3 employee~? 

4 

5 · BY MR. HARTNE'.l'T: 

6 Q Any employees. 

7 A Gerald M. Moore and Son or Moore Trucking. 

8 Q Saturday morning, as I understand it, other than 

9 obviously being Saturday, it was --

10 

11 

12 

13 
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A Let me clear this up. we do not roll dump 

trucks, Caters; de do not have a full crew to come in for 

construction to go to work in somebody's yard or clearing 

land like that. Our maintenance staff comes in so we may be 

able to work again on Monday. Our maintenance crew does come 

in on Saturday, if needed. If they are not needed, they 

don't come in. 

Q Any other mechanics working for Gerald M. 

Moore and Son at the time of ~is accident last yea~? 

A No, sir, not what you would actually call 

mechanics; no, sir. 

Q No one in the class of Charles Finne~? 

A We had some there that could be classed above 

that, but they were operating equipment during the day and 

they would work in the shop if something broke down or 

whatever. Same thing as what Charles was doing, but they 
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1 
.... _; 

Charles was mere or less weren • t full time in the shop. 

2 towards the end there full tir~. 

3 MR. HAR'l'NET'I': All right. Answer this 

4 gentleman. 

5 

6 CROSS-Exru4INATION 

7 

8 BY MR. BENNa 

9 Q Mr. Moore, Gerald M. Moore and Sons, 

10 Incorporated, and Moore's Trucking Company, Incorporated, are 

11 two separate entities, are they no~? 

12 A What do you mean by tha~? 

13 Q I mean are they separat~? They are not the 

14 same -- one and the same, they are separate, aren't the1? 

15 
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A Yes, sir. 

Q And you are an official in both of them; is 

that righ~? 

A Right. 

Q Now, when you told, for instance, the plaintiff, 

Mr. Finney, to work on somethin9 for Gerald M. Moore and Sons, 

Incorporated, for its benefit, you were acting as an official 

of that corporation, were you no~? 

sir. 

A I'm general overseer of the whole place; yes, 

Q I mean specifically if he was supposed to do 
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1 some work on a truck belongilv; to Gerald M. }toore a.-ld Sons, 

2 Incorporated, you would tell him -- you would 9et your 

3 authority because you were an off·icial of that company, 

4 weren • t yo~? 

5 A I'm an official of both companies. 

6 Q You were an official of Gerald M. Moore and 

7 Son~? 

8 A Son. Just one son. 

9 Q You were an official and that's where you got 

10 your authority from, didn't yo~? 

11 A Right. 

12 Q When you told him to repair work on Moore's 

13 Trucking Company, you told him based on the fact that you were 

14 the president or official of that company, didn't yo~? That's 

15 

16 

17 

18 

19 

20 

21 . 

22 

23 

24 

25 

where you got your authority from, didn • t yo~? 

A Say that again. 

Q When you asked t-tr. Finney here to repair a 

truck for Moore's Trucking Company.and for its benefit, you 

did that under the authority of the fact that you were an 

official or president of that company, didn't yo~? 

A No, sir. I did it because he was there as a 

mechanic and the work needed to be done. 

Q How did you qet your authority? 

A Because I own it. I'm in charge of it. 

Q That's why you told him because you're an 
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I official oi ~~e c~apany, r~gh~? 

2 A It didn • t necessarily have t.o come from nte. 

3 Q I didn't ask you th~t. Your authority -- you 

4 got your authority to tell him what to do because you own 

5 the company; is that righ~? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 
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20 

21 

22 

23 

24 
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A You have got to ask me that again. 

. MR. HARTNETT: Give him a chance to answer the 

question. 

THE COURT: Ask the question again. 

BY MR. BENN: 

Q When you requested Mr. Finney to work on a 
. 

truck or repair a truck --

A Are you talking about the truck that was in the 

shop that mornin9? 

Q Any truck that needed to be repaired that 

belonged to Moore's Trucking company, your authority to tell 

h~ to do something because you were an official of that 
' 

company, isn't that righ~? 

A Not necessarily. 

Q You mean to say that somebody on the street 

could go in and tell him to do somethin~? 

A Like I told you before, if a driver came in 

there and said I have a problem here --

MR. BENN; He's not answering my question. 
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1 THE COURT: Let h~ fin1sh his answer. 

2 (Continuing) If a driver comes in with a 

3 problem and I'm not there or Kenny is not there and Dad is 

4 not there or anybody is not there with any responsibility and 

5. a driver says I need this done right away, it would be 

6 Charles' deal to pull it in and get it done, regardless 

7 whether it be Moore Trucking or Gerald M. Moore and Son. 

8 

9 BY MR. BENN: 

10 Q Let me see if I can get you to answer ~ 

11 
question. My question was where do you derive your authority 

12 to tell him what to do for Moore • s Trucking coxnpan~? Isn • t 

13 

14 
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20 
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24 

25 

it because you are an official of that compan~? 

A Yes. 

Q And it • s for the benef 1 t of that co1npany , 

isn•t it, when he repairs a truck? 

A I would think so. 

MR. BENN: I do~t have any fUrther questions. 

'l'HE COURTs l·tr. Moore, does Moore • s Truckinq 

Company, Incorporated, ever pay Gerald M. Moore and 

Son, Incorporated, for the work that was done on their 

trucks? 

THE WITNESS1 No, sir. 

THE COURT: All right, sir, you may stand down. 

MRS. FERGUSON: I have a couple questions. 
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~. M. Moore - Cross 

THE COUR~: Wait a minu~e. We can only have 

one questioning. I think only one attorney should 

examine a witness at a time. Mr. Benn was asking the 

questions. Is that all then? 

MR. BENN: Yes. 

THE COURT: All right, Mr. Moore, you may stand 

down. Thank you. 

MR. HARTNETT: Another second, if I may, please. 

THE COURT: Take your time • 

MR. HAR'l'NET'l~: We have no further evidence, 

Your Honor. 

THE COURT: Then you're ready to take up 
. 

instructions thep? 

MR. BENN: Yes, sir. 

(The Court, counsel for both sides and the 

court reporter went in chambers where the following 

occurred:) 

MR. HARTNE'l'T: Your Honor please, the defendants, 
' 

by counsel, renew the motion previously made on the 

grounds that the evidence shows conclusively that the 

plaintiff was an employee of Gerald M. Moore and Son, 

the defendant, and has exclusive remedy with his 

workmen's Compensation, which again the record shows 

he's been the beneficiary recipient of. I can't see 

the argument contrary. I understand that opposing 

Donn, Graham &. Associates 
REGISTERED PROFESSIONAL REPORTERS 

VIRGINIA BEACH AND ACCOMAC. VIRGINIA 

ELIZABETH CITY. NORTH CAROLINA [ 119] 133 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

) 24 

25 

counsel is saying, well, it's u ma~ter of control, bu~ 

I don't think there has been any~~L~g of control shc•Nn 

here other than the fact that a piece of equipment was 

shunted to the shop for repair or to be fixed. 

There is no control shown by Kenny Northam or 

by the driver. It's just that this piece of 

equipment needed repairing and he went ahead and did it 

He said himself that he has done this as shop work as 

he calls it in the normal course of his employment. 

I think that's the .key to this thing. He was 

performing this in the normal course of his enployment 

for which he was employed. It was the normal 

employment of employers. 

THE COURT: Well, Mr. Hartnett, I agree with you 

that it can be argued that this man was an employee of 

Gerald M. Moore and Son, Inc., because they paid him 

and in the ordinary course of their business, they had 

him do work on Moore Trucking Company, Inc.'s, trucks, - . 
but it can to me also be argued he is what these cases 

that Mr. Benn and l·lrs. Ferguson cite as a loaned 

employee and that though he was an employee of Gerald 

M. Moore, he went over the work as an employee of 

Moore • s Trucking at certain times and they can 

certainly argue control and it was Moore's Trucking 

employees, the dispatcher and the truck driver that 
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got him to come back in on Saturday z::.orn1.:1g and it 

certainly can be argued why would an employee of 

Gerald M. Moore and Son have any control over him when 

he's working on one of Moore's Trucking Company, 

Inc. •s, trucks. 

I think it is a very, very close question and 

in the event I were to agree with you -- with the 

defendants, I think I would be totally wrong to strike 

the evidence and dismiss this case at this. time because 

if it came back from the Supreme Court, we're going to 

have to try it again. If it goes on to the jury, 

certain~y there has been no evidence here shown there 

was any contributory negligence on Mr. Finney's 

part or any lack of negligence .on the part of Gerald 

M. Moore and that he was an officer and agent of 

Gerald M. Moore and Son, Inc., so certainly we're going 

to have a verdict.· 

When that verdi~ comes, I'm sure there is going 

to be a motion to set it aside and we will have both 

parties brief this question thoroughly at that time. 

I think it's a very close question, but at this . 

juncture, I'm going to let it go to the jury just on 

the question of liability. I don't think they have 

anything to do with workmen's Compensation. 

All right, sir. 
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------- --------· 

granting of plaintiif's ~~structions ~~as~~~n as it's 

consistent with the motio~ formerly filed. 

Judge, just so we understand, you have, in 

fact, ruled that the plaintiff was an employee of 

Trucking under this evidenc~? 

THE COURT: Yes, if I didn't rule --

MR. HARTNETT: I understand that. I reali~e 

that. I just want to make sure that that is the 

ruling. 

THE COURT: Oh, yes, that is the ruling. If I 

would strike it, away we would be gone, but, as I say, 

I just do not think that -- it's such a close question, 

I think it would be wrong on my part to strike it and 

after the verdict 1 assume Mr. Hartnett makes a motion 

to set aside, I'm going to have both of you brief it. 

I think it's very close. 

(The Court, counsel for both sides and the 

court reporter returned to the courtroom at 3:20 p.m.) ' 

THE COURT: Mr. Sheriff, get the jury back here, 
I 

please. I 
i 

(The jury returned to the courtroom where the 

following. occurred:) . 
I . I 

THE COURT: Ladies and gentlemen of the jury, 
! 

i 
we have concluded the evidence and I will now read you· 

I 
I 

i 
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the Court's instructions. 

(The Court • s instructions were read to the 

jury.) 

(The closing argument was ~ade to the jury by 

Mr. Benn.) . 

(A closing argument was made to the jury by 

Mr. Hartnett.) 

(The jury retired to consider their verdict at 

I 
la37 p.m.) . 

I 

(The jury returned to the courtroom at 4z30 p.m.) 

'l'HE CLERK: Mr. Foreman, have you agreed upon 

a verdic~? 

THE JURY FOREMAN : Yes 1 s 1r • 

THE CLERK: we, the jury, on the issue joined, 

find 1n favor of the plaintiff and assess 'his damages 

at $25 1 000. Signed, Lewis w. Belote, Foreman. 

So say you all? 

THE JURY: Yes. 

THE COURT: 
f 

Ladies and gentlemen, that concludes 

your services. We thank you very much for your I 

service. 

(The jury was dismissed.) . 

MR. HARTNETT: If it please the Court, we will 1 

be filing a. motion along the lines of what I have 

dictated before. 
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------------------·---------- ---·-·--·-----··-----
THE COURTt All right, sir. ! would like a 

memorandum from you both as to that question on 

Workmen's Compensation. I'm in no hurry unless some 

of you are as long as it's reasonable. 

(A discussion was had among the Court and 

counsel regarding tilue for filing memorandum and 

reply.) . 

(The court adjourned at 4a40 p.m.) 

-----oOo-----
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Virginia: 

In the Circuit Court for the County of Northamnton 

Charles A. Finney, 

Plaintiff 

v. 

Gerald M. Hoore 

and 

Gerald M. Moore & Son, Inc. 

Defendants 

MOTION 

Now come the defendants and move the Court to set qSide 

the jury verdict rendered herein in favor of the plaintiff and 

dismiss the motion for judgment herein filed pursuant 

to the special plea formerly filed and the motions 

to strike made at the conclusion of the plaintiff's evidence 

and again at the end of all the evidence on the grounds that 

workmen's compensation recovery·afforded the plaintiff herein 

is the exclusive remedy of the_£1aintiff in respect to the 

injuries sustained as alleged in h~s motion for judgment. 

Court Green 
Accomac, VA 23301 

COUNSEL 

GERALD M. MOORE and 
GERALD M. MOORE & SON, INC. 

By Counsel 
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t H"'-RTN~ 

:USTIS 

E'r5 AT LAW 

CERTIFICATE 

This is to certify that on the 16th day of May, 1983, 

I mailed a true copy of the foregoing Hotion to Herman T. 

Benn, Esquire, National Bank Building, Suite 502, Suffolk, 

Virginia 23434, counsel 

.· 

--- -··- ..... - - - -. --·-------..-..-. . .. ·- -- -··-----

-
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ILIP ~ RUSSO 
S'TIN E OWEN 
ENRV L L..A~ 
tRGE w VAKOS 

N. WESCOTT JACOB 
•ESICENT .JUOC[ 

CUICUIT COURTS 

ACCOMAC-. COUNTY 

NOATHAM,.TON COUNTY 

ONANCOCit. YI .. GINIA 2)417 

N WHITEHURST. JR. 
ARC G BARROW 

'c.•0£(11;':' J\.:DCI:S 

: • .-c ~·•' couaT 

o• v•DGt"''"' BE&Coo 

....... cc~~ ...... N£ 

SECOND JUDICIAL CIRCUIT 

June 14, 1983 
5-c aC'oo ,...ac;,..,, ... : 3• ~C 

Daniel Hartnett, Esq. 
Ayres~ Hartnett & Custis 
Accomac, Virginia 23301 

Herman T. Benn, Esq. 
Benn & Ferguson 
502 National Bank Ruilding 
Suffolk, Virginia 23434 

Gentlemen: 

Re: Charles A. Finney v. Gerald M. Moore 
& Son~ Inc.~ et al 

The plaintiff received a jury verdict in the amount of $25,000.00 
which the defendant moves to set aside on the ground that the action is 
barred by the Workmen's Compensation Act, contending that both the plain­
tiff and Gerald M. Moore were employees of Gerald M. Moore & Son~ Inc. 
at the time of the accident. 

After reviewing the memorandums submi tt.ed by the parties and the cases 
cited therein~ I have decided that Finney was-an employee of Moore's Truck­
ing, Inc. at the time of the accident and was not barred from bringing suit 
against Moore & Son, Inc. 

The question presented is not an easy one~ since we have two family 
owned corporations, ~bore & Son, Inc. and Moore's Trucking, Inc. doing busi­
ness at the same location. Finney had done work for both companies so we 
must determine which company he was working for at the time of the acciden~. 
The law is clear that in determining whether the relationship of master and. 
servant exists the power of control is the most essential element. It is im­
material whether one exercises the power of control of the servant in the 
performance of his work. The test is, does he have the right. Right of con­
trol may be inferred from various evidentiary facts. Finney, a mechanic~ was 
directed by ~bore's Trucking dispatcher and a driver to come in on Saturday 
morning to repair a truck o~7led by Trucking, Inc. There is no evidence that 
anyone exercised any control over Finney during this period but since Northam, 
dispatcher for Moore's Trucking, had directed Finney to .come in on Saturday 
and he was working on a Moore's Trucking vehicle at the time, it seems a 
fair inference that Northam had the right to exercise control over Finney. 
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PHILIP l. RUSSO 
AUSTIN E. OWEN 

N. WESCOTT JACOE 
ACSIO[NT JUOGt 

CIRCUIT COUATS 

ACCOW&C• COUNTY 

NOATHA ... I'TON COUNTY 

ONANCOCK. YIACINIA 23417 

HENRY L.LAM 
GEORGE W VAKOS 
ETH N. WHil'EHURST. JR. 
~RNARO G BARROW 

A£ S.•OE "'' JUC'C£S 

t •Rc ..... ~ couat 
.... or VIIJCt .. l& Sta.c­

DC.o ... ClSS .. ..,..,, 

SECOND JUDICIAL CIRCUIT 

June 14., 1983 •. - 9l&Coo "'DC•..,•& :3·~~ 

Page 2 

Jtme 14, 1983 

~efendant ar~es that Finney was uerforming wor~t was part of. 
Moore ~ Son's trade or business at the time of the acciqent. This argu­
ment 1s not persuas1ve s~nce th~ork F~nney was do1ng was of no benefit 
to ~bore & ~lTher; is no evidence that l-~ore & Son was paid or oene­
fi ted 1n any manner or doing mechanica.L..l.to.r-k--Q.J.l-...ll.ehi.c.le.s_o~ed oy=Ifitck-
1ng. 

I would also overrule the plaintiff's motion to set aside the verdict 
of the jury on the grotmds of inadequacy of _damages. 

I will ask Mr. Benn to prepare an order entering judgment for the 
plaintiff in the amount of $25,000.00, have Mr. Hartnett endorse same 
and present to me for entry. 

_,. 
Yours very truly, 

N. Wescott Jacob 

Nl\'J: chm 
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~n tne Ci=cuit Court or ~ne ~ounty oz ~o=~na~p~on, on ~on­
! 

iday, the 27th day of June, in the year of our Lord, one Thousand 

Nine Hundred and Eighty-three (1983). 

Present: The Honorable N. Wescott Jacob, Judge. 

CHARLES A. FINNEY, 

Plaintiff 

v. AT LAW NO. 

GERALD M. MOORE 

and 

GERALD M. MOORE & SON, INC. 

Defendants 

THIS DAY again came the parties by counsel and both moved 

to set aside the jury's verdict. And the Court having considered 

said motions and having reviewed the memorandums submitted by the 

parties is now of opinion that both motions should be overruled 

and the jury's verdict be allowed to stand; 

WHEREFORE, it is ordered by the Court that the plaintiff, 

Charles A. Finney, recover of and ~rom the defendants, Gerald M. 

Moore and Gerald M. Moore & Son, Inc., a corporation, the sum of 

TWENTY FIVE THOUSAND ($25,000.00) DOLLARS, with interest thereon 

at the rate of 10% per annum from the 21st day of April, 1983, 

the date of the rendition of said verdict, as well as 

the plaintiff's costs in this 

ENTER: 

DATE: 
J tUle_ z"" ) 
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'ERCUSON 

·a AT LAW 

I ASK FOR THIS: 

~/la-r44A1· V ~tf3_.e---

Benn & Ferguson 

"""-

502 National Ba~K Building 
Suffolk, Virginia 23434 

.· 

p.q. 

p.d. 

'
i'v 

. t, 
Retarded inJCommon Law 

Ord::~ Book No.-~----P -~Q­
N~r1hamptc:>n Ccuntv Circuit Court 

144 



--

Virginia: 

In the Ci·rcuit Court for the County of Northampton 

Charles A. Finney, 

Plaintiff 

v. 

Gerald M. Moore 

and 

Gerald M. Moore & Son, Inc., 

Defendants 

NOTICE OF APPEAL 

To Clyde E. Gibb, Clerk of the Circuit Court for the 

County of Northampton: · 

Counsel for Gerald M. Moore and Gerald M. Moore & Son, Inc., 

the defendants in the above styled cause in the Circuit Court for 

the County of Northampton, hereby files notice of appeal from 

the order entered herein on the 27th day of June, 1983, said 

order having been entered in the Circuit Court for the County 

of Northampton, Virginia. 

Court Green 
Accomac, Virginia 23301 

COUNSEL 

GERALD M. MOORE AND GERALD M. MOORE 
& SON, INC. 

By Counsel 
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:s 6 HI.RTNF:TT 

6 CUSTIS 

:C""'E'Y5 AT LAW 

•c:cc~&c.. VA. 

CERTIFICATE 

This is to cert~fy that on the 1st day of July, 1983, I 

mailed a true copy of the foregoing Notice of Appeal to Herman 

T. Benn, Esquire, 502 National Bank Building, Suffolk, 

23434, counsel of record for 

't·--
-.. - . 

- - -- -- --- ... --.-......-------··-···-----------....----

146 



Virgipia: 

In the Circuit Court for the County of Northampton 

Charles A. Finney, 

Plaintiff 

v. 

I Gerald M. Moore, et al, 

I Defendants 

ORDER 

This 4ay came the defendants by counsel,·Ayres, Hartnett, 

& Custis~ and move the Court to order the transcript of evidence 

taken at trial herein to be made part of the record, although 

as yet unfiled. 
. 

In consideration whereof, it is adjudged, ordered and 

decreed that said unfiled transcript be and hereby is made part 

of the record herein. 

We this: 

SEEN: 

t4a od-1~1 2, & .-tiff"' 0 counsel or the plainti 
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:S 6 HARTNETT 

6 CUSTIS 

ORN£YS AT U.W 

'c:eo..e•c:. VA. 

vL (, 
~I 

Recorded injCommon Law 

Order Book No .. _~ __ p_:l. c,!l 
N~)rthampton County Circuit Court 
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ASSIGNMENT OF ERROR 

The court erred in failing to sustain the special plea 

filed by the defendants asserting the exclusive remedy of 

the Virginia Workmen's Compensation Act and dismiss the 

common-law action of the plaintiff. 
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