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ASSIGNMENTS OF ERROR 

1. The Court of Appeals erred by applying the liberal 
amendment standards of Rule 1:8, rather than those of Rule 
2A:4 which apply to AP A appeals, to find that the Circuit 
Court abused its discretion in overruling the Broadduses' 
motion to amend their standing allegations. 

2. The Court of Appeals erred by ruling that the Broadduses 
could amend their Petition to add a necessary party after 
expiration of the jurisdictional appeal period and by finding 
that Hanover waived objection to this nonwaivable 
jurisdictional defect. 

3. The Court of Appeals erred by finding that the Broadduses 
alleged and/or proved injury to their recreational use and 
aesthetic enjoyment of the Property. 

4. The Court of Appeals erred by failing to give deference to 
the Circuit Court's factual :findings and by ruling that the 
Circuit Court clearly erred in finding the Broadduses' 
evidence insufficient to prove a concrete and particularized 
lDjury. 

(a) 



Tom Van Auken: 

VA0089915 Totopotomoy 
Public Hearing - January 19, 2000 

Good evening, my name is Tom Van Auken. I'm a member of the S~e Water Control 
Board and I'm the hearing officer for this evening's hearing. You've been talking to some 
of the staff here but 1let me introduce them anyway. This is Gerry Seeley. He is the 
Piedmont Regional Office Director for the Department of Environmental Quality. J.R. Bell 
is the_ Piedmont Water Permits Manager for the Department of Environmental Quality .•. 
and Allan Brockenbrough is the Piedmont Regional Office Permit Engineer, also for the 
Department of Environmental Quality. 

Now. in this hearing, we'll be taping the testimony,' for publi~· record. And, in· addition to 
your comments tonight, if you want to enter written comments, the deadline for written 
comments has been extended to 4 p.m. on Thursday February. the 4", 1999. So, you're 
not restrided to what you might want to say tonight ••• you can also give written comments 
to the Deparbnent of Environmental Quality. The State Water Control Board is holding 
this hearing to receive comments on the proposed issuance of a Virginia Pollution 
Discharge Elimination System Permit No. VA0089915 to the county of Hanover under the 
operation of the proposed Totopotomoy Wastewater Treatment Plant This hearing is 
authorized by the Regional Director of the Piedmont Regional Office of the Department of 
Environmental Qual~. The Department of Environmental Quality did notice for this 
hearing was published in the Herald Progress, The Mechanicsville Local, and. The 
Tidewater Review. This fad finding proceeding is being held pursuant to section 9.6-1411 
of the Code of Virginia and 3.7 of Virginia Regulations 6801401 and the Board's 
procedural rule number one. Tonighfs hearing will lead to no decision; this is just a fact­
finding hearing. The State Water Control Board ultimately decides whether. to issue the 
permit that the County is asking for and that decision will be made at the Board's meeting 
on March the 1 11 h, 1999. Tonight, we'll listen to whatever you've got to hear that's 
relevant to this permit What we really want to do is get your input. Okay, the general 
procedure tonight will be ..• first, the staff will make a presentation and Allan 
Brockenbrough will make that presentation for the staff. Then the applicant, that's the 
county, will make their presentation. Then, we'll hear from everybody who has signed up 
on a card. After everyone who has a card is signed up, has spoken, then we'll hear from 
anyone else wtio wants to ·speak. 

Now there are a fair enough number of people here tonight, so when you come up to 
speak, I'd appreciate it if you'll hold your remarks to about three to "five minutes .•• please, 
so everybody can get his say in and we're not leaving here at · 
two o'clock in the morning. If you're part of a group here, just have one spokesman or two 
spokesmen speak for you and ask the people in your group to stand up. All right, now, in 
the intere~t of saving time, and if there are no 
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objections, I will enter the exhibits we have here. This information DEQ has 
already recer11ed to date at the end of the record by incorporating the exhibit list 
as exhibit nurnber one. If there are no objections to that, okay, the hearing here 
are entered. This list is available for your inspection and, again, the public record 
will close on ·niursday, February ·the 4th at four p.m. Allan-your game. 

Allan· Brocketnbrough: 

Good evenin'' ladies and gentlemen. My name is Allan Brockenbrough_ and I am 
the .permit writer for the proposed Totopotomoy Wastewater Treatment Plant in 
DEQ's Piedmont Regional Office. Tonights hearing is being held to solicit 
comments from the public on the proposed issuance or denial of VPDES pennit 
no. VA00899~15 to the County of Hanover for discharge from a municipal · 
wastewater tn!!Stment plant. to the Pamunkey River ••• and the affect of the treated 
wastewater discharge on water quality for beneficial uses in state waters. On 
April 11, 1997, Hanover County submitted a VPDES permit· appRCation for the 
proposed Totopotomoy Wastewater Treatment Plant The County requested · 
effluent limits ·for a wastewater treatment plant design flows for five and ten 
million gallons• per day. Numerous supplements and amendments to the 
application wetre submitted over the next year and a half with a final submittal · · 
being received and the application being considered complete on October 13th, 
1998. . 

The Pamunkey River is classified as a Tier 2 water, which means that the 
water quality Etxceeds the minimum standards adopted by the state. The anti­
degradation provisions in the Clean Water Act and the State Water Control 
Board's VPDE:s regulation requires that any permits contain provisions which 
protect the existing fife quality of water in the river. The proposed VPOES permit. 
contains numetrous provisions to ensure that existing water quality in the 
Pamunkey River is maintained. The proposed VPDES permit includes monthly· 
average efflue.nt limitations of ten milligrams per liter for a five day carbonaceous 
biochemical o>:ygen demand, fifteen milligrams per liter, total suspended soDds, · 
and three mi1D51rams per liter for totai - nitrogen. These limitations are 
established at a level that the DEQ staff beDeves will have a negligible impact on 
dissolved oxygen levels in the Pamunkey River. Although this particular section 
of the Pamunkiey River is not considered to be nutrient-enriched, the total 
phosphorous limitation of two milligrams per liter has also been included ·in the 

. permit The petrmit also includes additional limitations for fecal colifonn, pH, and 
dissolved oxygen. Additional major provisions of the pennit include: 1) metals 
limitations and numerous management requirements, for the bio-solids it will 
produce, should the County choose to dispose of the material by land application 
through agricultural sites. 2) The requirement that an industrial pre-treatment · 
program be de,1eloped. A treatment program ensures that any industrial waste 
receives adequate pre-treatment by the generator, such that waste will not 
adversely affect the biological treatment process at the wastewater treatment 
plant. the qualHy of any bio-solids which may be land-applied,: or pass wastes 
~ro~h~e 2 
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wastewater treatment plant and adversely affect the receiving waters. 3) 
Monitoring for numerous toxic parameters for which the State Water Control 
Board has adopted water quality standards. And finally, 4) a Toxics 
Management Program which includes whole effluent toxicity testing. This 
consists of looking at individual toxic parameters, or species of aquatic· rife (that is 
two vertebrates and two invertebrates) which are subjected to the wastewater's 
determine whether there are any cumulative toxic impacts. If the testing shows 
acute toxicity, in one hundred percent effluent. or any chronic impacts on 
survival, growth~ and reproduction, concentrations below those in the receiving 
stream toxicity reduction evaluation will be required. In summary, the staff 
believes that the pennit wa11 adequately maintain existing ·high quality-Of water in 
the Pamunkey River. This concludes my co~ents. Following this public 
hearing, the Board's staff will consider all the comments received, specifically 
including the cornme~ received to ~ate. th~ comments made tonight. and any 
additional written comments which we receive lly four p.m. on Thursday· February 
4t11. 1999. The ~taff will then develop recommendations and then present them to 
the State Water Control Board, comprised by seven citizens appointed by the 
Govemor, for their decision at the March 11, 1999 meeting. 

John Hodges- Hanover County. 

Mr. Van Auken, members of the DEQ staff, members of the public •.. years ago. 
Hanover recognized that in order to continue to successfully implement its land 
use plan additional wastewater treatment capacity would be required by 2003. 
Many options to provide this capacity were explored including regional 
alternatives. And after considerable effort, Hanover detenninecl that the 
construction of a new wastewater treatment plant with a discharge to the 
Pamunkey River is its best option. The discharge permit we have applied for is 
critical if the County is to maintain the integrity of its land use plan. and to meet 
the wastewater treatment needs of its citizens and customers. Hanover County 
is unique in that its comprehensive land use plan limits the areas to which water 
and sewer service may be provided, which in tum helps control the 
suburbaniz&tion of the rural areas of the County. This discharge permit and the 
additional wastewater treatment capacity it makes available are consistent ·with 
the County's comprehensive land use plan. This consideration has been refined 
through a series of studies over the years. and a preliminary study was 
completed by Slack and Veatch in 1989. The Pamunkey River was identified as 
the most viable alternative for a discharge in the event a new wastewater 
treatment facility was needed. In '1993, in the finalization of their 1989 study. 
Black and Veatch again identified the Pamunkey River as the most viable 
altemative for a new discharge. In 19951 Hazen and Sawyer, a new County 
consultant was retained to review the previous study and make specific 
recommendations regarding implementation. This independent review also 
identified the Pamunkey River as best alternative and further identified the 
portion of the Pamunkey Riv~r located downstream at 3 
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the route 36Ct bridge as the best location for the discharge. In April 1997, 
following a retview of altematives, the County applied for a VPDES discharge 
permit at the location being considered tonight The County also began the 
process of obtaining focal approval of the proposed wastewater treatment plant 
and its associated discharge. In August 1997, after the County-held public 
information meetings and hearings, the Hanover Cou~ Board of Supervisors 

· approved the conditional use permit required to construct a riew wastewater 
treatment pfa1rat at a site located off of Tate Lane, and a dlsCharge for the new 
plant at a loaltion identified in the County's VPDES permit application. After 
application fo1· the discharge permit was submitted, and on the basis of 
conversations; with one of the owners of the property, the County considered and 
at one point mvised the location of the proposed discharge to a point 
approximatel~· four thousand feet downstream. This was also a good location 
from a water c1uality perspective but it would have had a greater impact on 
nearby downstream property owners. It would have been more expensive to 
construct and did not have local land use approval. When the owners of the 
property subst9quently ended their consideration of any location on the property, 
the County re\~sed its appDcation to the site originally approved In the County's 
public heatjng.. Hanover County has kept open the lines of communication and 
has recently. this last week. met with the property owners' lawyers to seek ways 
to reach agreement on this matter. There are many good·reasons this location 
was selected s1nd I would Hke to briefly go over these reasons. Minimizing the 
impacts to the Pamunkey River, as I stated earlier, the primary importance to the 
County was a location thatwoufdminimize the impact of the discharge on the 
Pamunkey Riv1er. The segment of the nverwhere the discharge is being 
proposed is subject to strong tidal influence, .which promote rapid mixing of the 
treated effluent: throughout the stream cross section, which is protective of water 
quality and minimizes impacts on residences. To build the outfall anywhere 
downstream of the location proposed for the discharge would a require much 
longer force mclin and would disrupt several residential areas. The property on 
which the discharge is proposed to be located is currently utilized fqr fanning and 
the discharge point is approximately four thousand feet to the nearest adjoining 
property line and improved residential properties and minimizes the impact on 
historic resouroes. Hanover County is very sensitive to the many historic 
resources found within its boundaries. The County protects its historic resources 
whenever possible and in fad minimizing impacts on historic resources is a self-
. imposed condition of approval for the County's entire wastewater treatment plant 
project. The Co1unty is aware of the fact that the Town of New Castle 
archaeological s;ite is located on the property on which the discharge is 
proposed. The jactual site of the discharge and its associated force main have 
been located alc>ng the outer limits of the identified New Castle historic area and 
is separated by i51n abandoned twentieth century rail line. Because most of the 
New Castle histc>ric area is fanned and has been disturbed there are no surface 
indications of Neiw Castle. Further, the County is performing ongoing 
archaeological irtvestigations across the ongoing force main and at the discharge 
site to ensure compliance with all 4 
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Federal, state and local requirements. Finally, we have avoided the burial site 
identified by the prop~rty owners. Environmental impacts: Mini~izing impact on 
wetlands and endangered species was important when siting the discharge in 
our analysis as follows ••• wetland impacts: impacts on wetlands were considered 
in locating the discharge in the area. In the area of the disctiarge, the Pamunkey 
River has high banks with limited or no contiguous wetrands. The reiteration · 
structure is identified here, associated with the discharge will be constructed in 
an upland area and is not subject to flooding. Upstream from the proposed 
discharge the riverbank is much lower in their significant wetland areas 
contiguous to the river ••• endangered species: Record research identified that 
there was a potential for endangered mussels to be located in this sigment of 
the river. Although not required at this time, the County had a field survey cf the 
Pamunkey River conducted ·in the vicinity of the proposed discharge. It was 
completed to determine if endangered mussels were located in this section of the . 
river. No endangered mussels were identified by this survey. In summary, the 
proposed location for the discharge has strong tidal influence promoQng better 
mixing for water quality, minimizes the impacts on residents in the vicinity, has 
local land use approval, and will have little or no impact on identified historic 
resources and minimizes impacts on wetlands and endangered species. We 
believe that the. limits and conditions set forth in the draft permit developed by the 
Department of Environmental Quality and approved by EPA are appropriate and 
are protective of wate~ quality. The County is committed to constru~ng and 
operating a state-of-the-art facirlty that will meet the conditions of the proposed 
pennit, which is critical to the future vitality of Hanover County. We hope that the 
State Water Control Board agrees that the draft permit is environmentally sound 
and that the County's project has been well conceived. We respectfully request 
that a VPDES ~ermit. based on the draft permit, being .considered tonight be 
. issued to Hanover County by the State Water Control Board. The County's staff 

· · and representatives, our engineers,· and Hazen and Sawyer are here to answer 
any questions that may arise during the ·remainder of the public hearing that the 
state representatives deem this appropriate. Thank yo11. 

Henry Broaddus-. 

Thank You. Initially, I must take issue with Mr. Hodges portrayal of me and my 
family as having,. I believe the quote was. •ended their consideration of any 
location on the property.• When in the fact the record ~hows, is very clearly, we 
never considered any location. We did allow the County to conduct some studies 
in the hope that they would create more hard data than the hypothetical models, 
which are all that you have right now. In fact, after we suspended their 
permission to enter the property they continued to do so anyway and still I think 
their research is sorely lacking. Adaline Stevenson, after yet another failed 

~ presidential' candidate did introduce his remarks to a crowd with the following 
statement "My job is to speak to you. Your job is to listen to me and if 
experience is any guide, your 5 
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job will be ove:ar long before mine is.• And I introduce my remarks the same way 
tonight Not to prepare you for a lengthy diatribe but to express the frustration 
that I feel at the fact that the proposal before you has made It even this far in the 
spite of the caacophony of voices .. mine included, raised in opposition. What's so 
important to n1& is the preservation of that opposition and of the land itself that I 
have flown down tiere tOday from Dartmouth College in New Hampshire to 
restate it. And I offer you the fQllowing succinct statement with sincerest hope 
that you Wlll niot look past it as lip service but think about it as most heartfelt 
concern. I arr1 the landowner on whose property this sewage discharge would 
fall. You're gc•nna be hearing, and in fact, in the question and answer session 
you've alreadl' heard, about some of the potential adverse affects this projects 
has on the Pamunkey River and you will continue to hear about the egregious 
lack of resourc:es that has been done in any effort to minimize those effects. 
What I want tc· offer you now is a sense of context without which I do not believe 
that the Department of Environmental·Quallty can be well prepared to make its 
decision. Whe•n we speak of pristine land of a preserved natural environment it 
becomes necessary to explain that this condition is not accidental, rather is the 
consequence c:>f concerted efforts on the part of those individuals to whom its 
care was entru1sted. I call myself a landowner only in the looseSt sense of the 
term. My role could be more properly be called that of a steward in that not only 
do I not wish tc, develop New Castle er to use it for any purposes other than 
agricultural om!S. I actively dissuade those potentialities and this is consistent cf 
those whose eifforts came before·me. ·My sixth great grandfather, Edwin Ruffin, 
one of the grea1test agricultural scientists in American history. had the 
revolutionary idea of using marl in the Pamunkey River bed to replenish th• 
nutrients and sioil there. And my own father, Woodfard Meade Broaddus, also a 
farmer refused to put any chemicals that he suspected would have adverse 
affects on mari11e biology of the Parnunkey river ~nto that same soil. His integrity 
is one of the few things I know about my father who died when I was five months 
old. His land is one of the few tangible monuments I have of him and you- can 
bet that I have ~:rpplied his same standards of integrity. to its use thus far. ·What is 
disheartening tc> me now, even more so than the fact that I may not be listened to 
and the record shows that I have not been is that fact that I no longer have the 
ability to force those same standards cf integrity, the one such as my father who 
made his living from this land not only upheld but lived as a credo. I~ violation of. 
those standard!~, such as placing a sewage outfall on this property without having 
directly explored its impact on rare fresh water mussels, aquatic.fife and water 
quality, is not only an affront to my father's legacy ••• H's an affront to any 
reasonable indi\fidual's sense of the consideration the government owes any 
project before imposing it on its citizens. We don't know the extent of the 
environmental qamage this outfall may cause and yet now, despite these 
pleadings of one• who is part of a long-standing .tradition of those who have 
resisted any such development, on the grounds cf their fear of the extent of what 
might be damaged, this discharge is en the fast track to being built on the . 
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grounds of an ignorance of the-extent to which this river will be damaged. I don't 
" have the power to stop it. I don't even have the power to impose the need for 

more extensive research ••• you do •. And as one steward of the land, to a body of 
individuals whose responsibility is similar ••• please don't be anything less than 
thorough before you permit this travesty. Please do not grant your endorsement 
of this project now, at a time where the only ·data before you is based en 
hypothetical models and a desire to expediency. Please ensure that we are not 
careless and our responsibility to protect this pristine land, this preserved natural 
environment, for our County, our state, our ecology. Thank you. 

Charles D. McGhee: 

I come here tonight to express my concern over the pl~cement of the discharge 
pipe at New Castle Farm. I'm not only a con~med citizen of Hanover County 
but I am responsible for the day to day.agricultural operations at New Castle 
·Farm. As good stewards cf the land that is entrusted to me, I operate .under the 
guidelines of the federal govemmenfs best management practices. A 
Chesapeake Bay plan is under consb'uction at this moment, to ensure any water 
than runs off of that farm into the Pa~unkey ~iver is of the best quality. We are 
also enacting a state nutrient management plan to work in conjunction with the 
Chesapeake Bay plan. If the current .route of this pipe is followed, you will be 
running it through Mr. Broaddus' fann. It wlll aJso be going through a resource 
protection area as denoted by the Chesapeake Bay plan. Now, I realize that the 
Pamunkey and its tnbutaries have other wastewater treatment plants along its 
banks; however, these are very far upstream, and I hopefully feel that any 
effluent has had time to assimilate into the water and to be diluted by the time it 
reaches this po~nt in the river. We operate two similar irrigation systems that 
draw water out of the Pamunkey at a point less than a qu~rter of a mile from 
where you are planning to issue the permit for this discharge. I have concerns 

. for my health and my safety that some of this effluent will not have time to be 
diluted and to assimilate into the water in such a fashion that it would not be 
detrimental to my health. I also feel that construction of this pipeline will be 
disruptive and debimental to the agricultural operations at any given time. While 
I am sure the County is looking oUt for my well being, and is trying to protect me 
from any hardship, delays and mishaps will occur. I am concerned that possible . 
construction of this pipe will cause me undue hardship. There has been a study 
and it has been already brought up in conversations tonight in Great Britain, and 
Cornell University, that is concerned with wastewater treatment effluent 
discharged into rivers. In North Carolina, there are two fivers that constantly 
come under attack for their animal units cf concentration ••• the Neuse River and 
the Cape Fear River. The Neuse River can be described as probably the dirtiest 
river in North Carolina. The Cape Fear, however, is relatively clean. But there 
are two distiQct differences between these rivers. You see, the Cape Fear River 
has only eleven discharge pennits along its banks. The Neuse River has four 
hundred · 7 
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and twenty-1bur discharge pennits. So, you see, it seems to me that its nOt a 
matter of animal discharge to the water that is messing this river up but rather 
municipal diischarge. Now, I am not sure that I have the authority to speak on 
such mattem as to whether or not the County has exercised patience with .Mr. 
Broaddus or whether they have exercised good will, but it seems to me that they 
have gone about this rather fast and rather expedient Have they looked at other 
matters adjacent land and property to put this discharge pipe? We have not 
heard. Now, this route 605 on this map. there's another piece of land that has 
the same topographical features of the bank of the river at New Castle. Was this 
studied? The public does riot know. However, one thing I do know is that the 
people that cawn that portion of land have no emotional attachments to this land 
as does Mr. 1aroaddus. Could it be that they are looking at •n easy way a~ 
Could it be that they are looking at Mr. Broaddus as an absentee landowner and 
trying to pull ·Hie wool over his eyes? This remains to be seen. Now, I have very 
grave concerns over the fact that this lake may have personal consequenc.es to 
my health as I do come in contact with the water practically every day. And I 
think less than a quarter of .a mile is not enough to dilute any effluent that comes 
in the water. Even. though the Pamunkey has strong tidal flows as stated before, 
there are time• when the river runs very slow and practically stops. There are 
times when the river actually runs backwards when the tide is coming in. So 
where is this ·three milfion gallons per day going to- go? Have there been any 
studies done to the fact as to how fast the effluent moves down the river? In a 
tidal area such as this, I wouldn't think it would move very fast at all. All one has 
to do is place a Veatch ball in the river and see that through the course of the day 
it will not move very far. I urge you to consider this matter very carefully. Mr. 
Broaddus wa11ts to take care of his farm and as ·a steward of his farm, I want to 
take care of it. He has often times told the previous renters, and myself, to never 
apply solid Mtste sludge. I can't help but think that I would break that promise by 
allowing this Etffluent to be pumped through the irrigation systems and applied in 
such a mannetr. Thank you. 

Meade Ande1~: 

. Good evening. My name is Meade Anderson. I am a nearby property owner and 
a user of this river. The issue today seems to be, and Hanover has even . 
mentioned it. rninimizing the effect on the Pamunkey River and minimizing the 
effect of this effluent on the water quality. Well, if Hanover was really concemed 
about water quality it would have joined in with Henrico when the opportunity 
presented itself or with Richmond into a cooperative joint venture for a discharge 
on the James River. Henrico invited Hanover to do it and they P•~sed the time 
up. I've swam iri this river and fished in it for over thirty-five years right where the 
County now proposes to locate this discharge of wastewater from the sewage 
treatment I ac:tually swim there several times a week nearly six months out of 
the year and o·~en take my daughter swimming with me. My mother swam here. 
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My grandfather swam and fished as did his father, and his father, and his father. 
The scientists and engineers said that their computer modeling data indicates 
that the ever-increasing discharge, which starts at five mDlion gallons per day, will 
not hurt this river. Well, I think computers are a very valuable tool but I also 
believe in using, a little bit of common sense occasionally too. ·Does anybody 
know what five million gallons actually is? Well I ran· the numbers on it just on a 
calculator and Hanover's got four hundred and seventy one square miles. In one 
day alone, five million gallons per day would cover Hanover to the depth of three­
quarters of an inch and in one year to 22.6 feet deep. Now, you know, 
everybody can run numbers, once you increase that to thirty five million gallons 
per day ••• that's a hundred and fifty eight feet deep of effluent Just to· give 
people a perspective of what five million gallons per day is. Well, so all the 
engineers and people who do all this modeling say ifs perfectly fine to dump this 
discharge into the river, I'll leave everyone ~ one question. Would you swim in 
five million gallons a day of effluent and would you·take your children swimming 
in it? I think I know the answer to that question. Thank you very much. 

Georgie Myers: 

~DEQ does not have a very good reputation and the state is not doing that 
grand and since you all let people like Smithfield and Wamer, the EPA has to 
come in do their job to get ya'll to do yours. How do we know that you're even 
gonna do half of the monitoring that should b• done? And how will we know if 
you do or not? 

Magi Shapiro: 

I've got more questions than I've got comments and, if possible, I would 
. appreciate a written response to my questions. My address is 16411 Gun Barrel 
Rd. Montpelier VA 23192. I would appreciate a description of the project. As I 
stan~ here~ .right now, I really don't kno~ what the details of this project are and I 
think t would have been more appropriate for this entire evening to be proceeded 
with a description of the project. What kinds of waste will be treated 
there .•• immediately and long term? So far, I haven't heard any response to 
those sorts of issues. What about the impact to the dwarf wedge mussel? Could 
we see a copy of the report? Apparently, an investigation was carried out; I 
would like to read it What impacts beyond the dwarf wedge mussel .•• this is a 
tidal area .•. things come and go on tides, they don't just sit around. Tidal volume 
and reach varies considerably with the amount of rainfall and the amount of 
winter precipitation. There are all kinds of things that can affect the range of tidal 
movement With effluent going into it at this critical point because this is almost 
the upper limit to tidal reach. I am concerned about what effects this effluent will 
have at this point, even if it has been processed through the tertiary impact 
stage. What are the baseline data? Whaf s there now? What do we really know 
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about whafs in that river ••• whafs rwing in it ... what kind of bottom does it 
have ••• what are in the sediments of that river? How are we gonna know there 
are any affects if ~e don't know whafs there in the first place? What have we got 
to measure against? I haven't seen anyone speak to those kinds of data. I 
would also appreciate, this is gonna be a little disjunct because I've just taken· 
notes throughout the evening. I would also ·appreciate having the telephone 
number of the contact person of DEQ on this so I can talk .to him or her 
personally. l':m also concemecl about exactly how fast DEQ will react to a 
potential problem. Will the County be out there everyday doing monitoring, I 
mean everyday? How long will it take the County to find out if there's a problem, 
and during ttu1t time frame, what will happen? Will it be irreversible? Will it be 
reversible? Y/ill it be benign? Will it be detrimental? We don't know the answers 
to any of that Typically, DEQ does not respond very fast and if Hanover Collnty 
·doesn't happe~n to be out there on the very d~y of an a~verSe impact. how long is 
it gonna take before oea· knows about it and then turns that rep~rt around to 
action so that whatever it is, is stopped? In other words, can they shut that plant · 
down within thirty minutes of detection of the toxic effluent? I don't know. Maybe 
they can, but ifs a good question. And this is kind of by means of just 
comment •• S/iick and Beech identified the Pamunkey River as a high candidate 
for this kind of project because it's so clean. They could have gone anywhere to 
a dirty river, but when you're talking about a dilution fraction ••• when you're 
putting a pollutant. whether it's a benign pollutant or an adverse pollutant, when · 
you put a pollutant in a river, there's a mixing zone. And if the· river, if the 
receiving water, is very very clean as in this case, the Pamunkey River, then it 
gives you a little more leeway to put pollutants in there because they will be more 

. diluted once they get there. So, I think the Pamunkey, and I'm just guessing 
here, but I think the Pamunkey was chosen because it is so clean, which gives 
the County a lc>t more leeway to introduce pollutants. I'm also concerned about 
this magic four· thousand finear feet What is going on in that four thousand linear 
feet that make~; it safe? ·rm not sure that it's meaningful to me. Thats all I have 
right now. Thank you. · 

Anne Melton: 

Hi, I'm Anne Melton. I was just kind of clueless when I got here but listening to 
all this I had a 1ew. little· questions and, first of all, this gentleman said (I think) that 
the lawyers had to work with the County over this. You apparently had hired 
lawyers •.. Mr. Broaddus or ..• and did you have you pay for that lawyer or is the 
County gonna J>ay for that lawyer? I mean, this seems a little unfair to me. But 
anyway, I was wondering who the mussel survey is conducted by. Is that some 
deparbnent. I mean somebody that you all choose or the County chooses, or I 
just kind of wonder about that good stuff. And, also the historical val~es·, 
somebody was talking about the historical value of the County, I think, Mr. 
Hodges, to protect historical things and I know this is not totally in Hanover 
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County but this gentleman here from the Pamunkey Indian reservation ••• I mean,· 
what larger historical, you know, value should be placed on that? And these, 
like, you know I he said these people depend on that for their livelihood and I 
can't imagine, .you know, that you would. even consider something like this that 
would adversely. affect them so much. That's all. · 

BJ Ostergren: 

Good·evening, my name is BJ Ostergren. I rive in the Ashland district and I was 
the first one that stood at this podium, in this room, on May 22 19~_ and advised 
the citizens of this County when no one else did, that there would be a 
wastewater treatment plant right beside our new multimillion dollar park and 
nobody in this County, administration and John Hodges can attest to this fact. 
told the citizens of this County that we were .going to have a sewage plant over 
there. Now, I learned how to swim.in the Mattaponi· River .•• i·still fish there and 
let me tell you h~w clean it is ••• it is absol.utely the most pristine river on the east 
coast that y.ou all are aware. They have many mussels: I'd like to tell you. So, I 
don't know how long the Pamunkey Will last but I do canoe and have canoed on 
the Parnunkey. I have put in at route 738, which is up near Bear Island, and I put 
in on the South Anna right out a half a mile before the confluence with of the 
Pamunkey. And it was a hot August day ••• the river was very low. There were 
many logs to get over and I alma~ gagged until I got to the confluent The 
stench was unbelievable. So, my question I guess is where were you all when I 
was trying to breathe that gross smell? I have never been back there. That 
makes me bring up the other point . There are now two treatment plants on the 
South Anna; one is a small one that treats Country Club Hills, and another one is 
over there and I have looked at that map that Mr. Hodges pointed out One is at 
Ashland, now we're up to three. One is at Doswell. We have a dumping place · 
right up here at Hanover. We have one at the Boy's School. We have a major 
landfill down here that is the biggest polluter of .all, whose leakage has something 
going into a pond, which then goes into the river. And then, of course, we have 
King Wilfiam County which wants to put basically, .1 will call it number nine on the 
river. Henrico County has, someone here mentioned before, asked Hanover and 
wrote a letter to Jack Beny and if anybody denies this in this County. I've heard 
somebody deny it before, I will call them a liar to their face. Henrico County 
asked Hanover in three different letters and we ignored them all ••• how much 
capacity do you need? How much capacity do you need? Third time ••• Hanover. 
we've written to you, we need to know how much capacity do you need because 
we are doing our plant and we want to know so you can join in with us. Well, the 
third time Mr. Berry, former County administrator, wrote a letter back and said 
\vell, we're gonna build our own plant• Now, Louisville landfill, KentuckYs 
sewage plant had a major accident and had all sorts of stuff from their sewage 
plant dumping into the river. Jacksonville, frOm fifty years of major problems, 
was just written up in a recent story in the Richmond Times-Dispatch from 
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dumping down into their river down in Jacksonville; they are having major 
problems and trying to come up with solutions to cure It. As we all know, there's 
a movie out 1today and it's called •A Civil Action,• now thafs not quite this 
~use tha1: involved TC being dumped on lands by two major companies. But 
now, because nobody from their State water Control· Board checked their wells 
or anything, 1nany, rriany, inany children died from leukemia No~they're · 
involved in l~~e a seventy-two million-dollar cleanup. I would advise you to read 
the book rather than seeing the movie because there are many, many, many 
facts in that book and lots of technical stuff. My next.point that I would like to 
.address is, I just find it reprehensible that this County Is going over-these 
people's land which they have been good stewards for ••• they have no right of 
way and this .County has appfled for permit on somebody else's land without 
working it· out or even asking anyone else in the area if theyd like to have a 
sewage dumping line on their property. .In .some places in this river when I've 
gone fishing clown and I've put in down here at 301 afld I've canoed down, there 
are many, many, many places where I've actually had to get out of the canoe 
and, you know, just let it float on by because with the weight in it, and it's not that 
I'm not so ove1rweight, ifs just that the water is only like this tall and of course the 
draft on the ccmoe is deeper than that So, the water on the Pamunkey River, is 
so low during the summer time that I'm just questioning, with all of the plants up 
river dumping into this Pamunkey, how are we gonna have another one down 
here and I lov•:t the man's point about the Veatch ball because I put in one day at 
Mattiponi and I rode the current out and I got to a ce$in point and I was 
watching one piece of wood and it was sort of like going long with me as I was 
fishing and do.~goned if that piece of wood didn't come back and ride back up in 
.the tide. So, if we dump into this river, won't we be having effluent go down a 
eertain place and then, when the tide comes back, I know it's mixing, however I 
don't think it's mixing to that point, then ifll come back and of course we're gonna 
dump more inti::> there. Also, we're talking about testing daily. King George 
County, right now, Senator Bill Bolling of Hanover County has requested that 
King George la~ndfill, which has been violating their dumping regulations and no 
one has been watching them ••• he wants an investigation into that and I think that 
that probably fc1lls under the bailiwick of DEQ. So, if we can't watch how many 
dump truck loads and truckloads of trash are coming into King George landfill, 
and I don't know all the facts about that •.• I'll admit that I onty know what I've 
read in the paper today and read on the news. Then, if somebody isn't watching 
them then how do we know some accident can't occur over here? Also, I 
mentioned about how this Pamunkey Rivers affected by our own dump. 
Hanover Coun~f has had violations on this. Dr. Carter, who owns a pond 
adjoining the dLlmp, has said his pond has been ruined. A spring at Portland 
Fann has been totally ruined, and of course we know that leakage has been 
running all over the place up here at any different time. And as far as I am 
concerned ..• don't swim in any open waters. Well I can tell you if you add 
another, and another, and another, and another effluent dumping ground on the 
Pamunkey Riveir .•. we won't be able to do anything, because the smell will 12 
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be just as bad as it was up there on the South Anna River. And wha~ I'd like to 
do right now is I'd like to have everybody in this audience who is against this and 
having this point CC?_me out right there, pf~ase stand and lefs just show these 
people .•• and I think thafs pretty interesting. (let the record show that most of the 
people in the room stood· at that point) · 

Dale Taylor. · 

My name is Dale Taylor and_ I live in the-Beaver Dam district. I-will be short 
because I've al~ady questioned and addressed most of my thoughts, but I do 
applaud what Mr. Broaddus said, because I've stood at this podium before and 
literally begged ;this County to be thorough and accurate and go slow and make 
sure that you have the best information that you can get before you put 
something fike this in the w9rks •... And I think the philosophy in this County is •if 
we can get it on the agenda quick enough and if we can ram it in, and do an end 
run around people, nobody will have the time to react.• And I think that's exactly 
what happened to your family and ifs happening all over this County but this is 
egregious situation. And I also want to follow up on what Ms. Shapiro said about 
just how long will DEQ take to react once there's a problem and you have you do 
an evaluation. How long is this gonna take? How many plants have you shut · 
down or said no go until you get this straight? Ifs been my experience that 
government and DEQ, and certainly the County, is not going to do anything to 
hurt its own self. So, I think all of these things that you've heard today are very 
important and I don't live in site of this but I do know where this ·county's heading 
and ifs in a bad direction. 

J.J. Markow. 

Mr. Van Auken and members of DEQ, ladies and gentlemen, I appreciate Mr. 
Van Auken you putting the Russian connotation on my name. Ifs not Markoff, 
Ifs MAR-KOE. I guess l~m Qasically here to sort of underscore some comments 
that have already been made~ Those, I guess, s~rt with Mr. Hodges, with all due 
respect to Mr. Hodges. His job is to be the point man for the County and more or 
less like when you have a presidential debate and after the debate you get those 
spin doctors out there in front of the press and "well, you know it went this way 
and this guy really looked good this way and we did all the right things,• and I've 
had the benefit to sit on this side of this dais as far as on the other side and it is 
not true that the ·eounty has not had any other alternatives. When I was on the 
Board, there were requests from Henrico County for us to go in with them again 
like Ms. Ostergren reiterated with Mr. Berry. How much do you need? How 
much capacity? . They already were serving us through their plan and then to 
Richmond through their pipelines. We always talk about reasonable cooperation 
in the paper ••. staff comments, the Board of Su~rvisors comment about regional 
cooperation. But the only cooperation is when we have to spend 
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taxpayer dollars for economic development This is the type of thing where we 
ought to ha\re reasonable cooperation, these huge capital infrastructures. Also, I 
befieve that the DEQ should look upon Hanover County as, because they are the 
regulating &!~ency just the same as a parent looks over a child when the child 
behaved and wants something, they're rewarded; when they're not behaving, 
they don't g•~t the reward. And what I'm speaking 9f, is I think you folks should 
look at the track record of this horrible, horrible manner of handling the landfill. 
Now it's been there, ever since it's been pennitted in 1979, there have been state 
and federal violations virtually every year. ·Mr. Seeley, I wanna point out that 
earlier in the comments before the program started you made a comment that 
-Well, they'll test everyday,• well, I'll assure.you that that won't be the case. If 
history se1Ves us correctly, •history Is our teacher,• is what Patrick Henry had to 
say. And, I c:an tell you this ••• that you can look at the records of the landfill and 
you can see there have been years where monitoring of the wells has gone 
absent and has not been reported. DEQ did nothing about it The County did 
nothing abotJlt it· They violated" state, federal, and local laws. I've found local . 
violations of 1trash, of pilfering, of sediment, of erosion ••• it just goes on and on 
and to say bEtcause of that track record you should allow them to reward them by 
allowing some more discharges into the river. Ifs beyond me that there are 
altematives ••• Richmond, since Henrico has Its own, I'm sure Richmond has . 
some capacity. Again, regional cooperation ••• and I know these are tough 
decisions for you folks because this. is primarily a political decision.· As· political 
Republican parties head up-·the state agencies; head up 1he state ·government, · 
you folks work for the Republican governor, the Repubfican majority, the 
Republican co-chair in this County; but I hope that won't be the case. I hope that 
you'll be able to take your courage and do what is really right Thank you. 

Erika Shrine,r;. 

Hi, my name iis Enlca Shriner. Govemor Gilmore has said that water·quality is the · 
number one e1nvironmental priority. He proposes spending 48.3 million of our tax · 
dollars, cleaning up our rivers. Given the importance of clean water, and in light 
of the problems of water pollution in our state, we hope that you'll look very · 
critically at thi1s project. Incomplete studies, hypothetical m~efs, and estimates 
are exactly what got us into the problems we face today with our rivers. Very 
sadly, Hanove1r County has not proven itself to be envir~nmentally responsible. 
As Chip mentioned, the County currently operates a landfill, which is not in 
compliance arid poses a serious problem to the health of both people and 
wildlife. The p1robfems of the landfill have been allowed to continue, even though 
our County officials brag each year about a budget surplus. Earlier, one of you 
gentlemen said that we would have no problems if operated in accordance with 
this permit. Well, currently we're not operating in accordance with permit at our 
landfill and many of us residents feel very nervous about this being our only 
safeguard. In a completely rational world, this request would be tumed down. 
We would not 14 
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allow, as rational men and women, this County to undertake a very 
environmentally sensitive project ~ntil they had shown .both the willingness and 
an ability to operate existing projects within compliance of the law. I, as just one 
citizen of Hanover County, ~ould lil~e to apologize to the Broaddus family. I ani 
ashamed of what we are doing to this family. I'm ash~ed of what we're doing 
to the environment People who are trying their hardest to keep land open, to . 
keep it well operated, to keep it environmentally respected are being harassed by 
this County ••• and that's sad and I do apologize, and I think the vast majo,rity of 
the other members of this community would do the same given the opportunity. 
Thank you. 

Wiiiiam B. Ellis: 

Thank you Mr. Van Auken. My name is Bill Ellis. I'm an attorney from Richmond 
and I'm here tonight speaking on behalf of Francis Crutchfield, one of the owners 
of New Castle Farm. I guess, by now, you all ·know that New Castle Farm is on 
the banks of the Pamunkey River, near the US route 360 bridge. Ifs the site of 
the proposed discharge. I intend to file some written comments and so I will not, 
I hope, go over your time limit tonight But I do wish to emphasize three points 
and I certainly appreciate the opportunity to do so. The first point that I wanna . · 
make is that the County has not really provided the kind of sufficient information 
that I think you and the other Board members will want before making a decision 
on this matter. There are several examples of this, I think, but tonight I'm just 
gonna focus on one. The Natural Heritage Division of the Virginia Department of 
Conservation and Recreation has said that there is a high probability that three· 
rare mussel species inhibit the stretch of the Pamunkey River where this . 
discharge will be going. In addition, a 1993 MaSter's thesis by a fellow named 
David Michaelson from Virginia Tech indicates that tlie federally endangered 
dwarf wedge mussel historically has occupied this portion of the Pamunkey 
River. Now these things aren't really surprising. When you step ba<* for a 
·mome~t, you· realize that the Pamunkey RNer is of course one of the cleanest 
steams left in Virginia ••. and, in fact, probably on the east coast. Mussels 
certainly ·need vert clean water to survive and thrive.. And what we have found is 
that as streams like the Pamunkey become polluted, even within existing water 
quality water standards, that mussels are becoming increasingly rare •. And I think 
what that says is that water quality standards have not been set sufficiently to 
protect organisms like mussels that are and have been out there in the water 
body using it and yet, of course, we know that they should be. Now despite the 
probability that rare mussels are out in this stretch of the river, it is my 
understanding although I heard something different tonight •.• that Hanover 
County has not performed any fieldwork that had a credible chance of 
discovering those mussels. I've arrived at that conclusion after talking to 
Professor Neves, at Virginia Tech, also with representatives at the Natural 
Heritage Division. And after sending two Freedom of Information Act. requests to 
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Hanover Cou;nty,. and the other to the Department of Environmental Quality. 
Atthough, an)' reports on mussels would have been within the scope of what we 
requested, nc1 reports.on mussels were furnished to us. And I conclude that 
either it hasn~t been done or it hasn't been done in such a way and in such a time 
that it could p1i0duce meaningful results. According to Dr. Neves, a noted mussel 
. expert. musseals burrow into the bottom sediments of rivers during the winter 
months, and if you go out there and look for them during the winter you're not 
likely to find them. To·be ~ible, a mussel survey must be done in other times 
of the year and I ask that DEQ postpone action on this application certainly until it 
can perform an adequate study to determine whether or not mussels are in fact 
there •.. whethetr the existing water quality standards are really sufficient to protect . 
them, which I 1think Is a doubtful proposition. And, of course, if existing water 
quality standards aren't adequate, if I understand right, for the basis of the permit 
as it has been projected thus {ar ••• it's been assumed that achieving water quality 
standards wou1ld achieve a suitable level of water quality in the river ••• that may 
well not be the case. The second point I want to make tonight is that Hanover 
County has not yet appUed for, much less obtained, a permit that it will require 
from the United States Army. Corps of Engineers for the reiteration structure and 
outfall associated with this project. Now, I'm aware that ordinar:ily thafs not a . 
great problem. The Corps has nationwide pennits and usually they can be 
applied in situaitions Uke this. However, thafs just not the case here. The 
reason, I think, one of the reasons is because of the unique historical significance 
of New Castle !Fann. .And also,· a federal law known as the National Historic 
Federation Act. As you may know. the Corps of Engineers is required by that act 
to take into account the impacts of federally licensed projects· on historic 
resources. And because of the unique historic resources in this case, it's simply 
not going to be available to Hanover County to rely on a nationwide permit They 
will have to pur.sue the individual permit process and go through the section 106 
Historic Resour'Ce Review with particular reference to the unique resources that 
are on this property. That can be a very long process; I've been through it 
several times a1nd I can speak from experience. Now, I said this property was 
historically unique. Whafs so unique about it? Well, a portion. of the property is 
not merely eDgible for listing on the national register; it's actually on the national 
register. The Tc:>wn of New Castle that we've heard about is a listed Virginia 
Historic landma.rk. There may be other resources. Tonight, I'll ·spare you the 
history of New Castle town. Suffice it to say, I think that it has played a unique 
and pivotal rofe in Virginia history and at one point came within two votes of 
being the capitol of the Virginia colony. Ifs where Pabick Henry, in 1ns. rallied 
volunteers to go march on Williamsburg and protest Governor Dunbar's seizure 
of the colonists' gunpowder. And now, this is the spot where Hanover County 
has proposed to discharge its treated sewage. This heritage may be an 
expendable resc1urce to Hanover County. The Corps of Engineers doesn't have 
that luxury and I think that this site is probably for that reason, not permissible 
through the Coq:>s of Engineers. What Hanover County is asking you to do is to 
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go forward with the evaluation of a discharge location that they haven't obtained 
. a pennit for from the Corps, and more importantly that they probably· can't obtain 
a permit for from the Corps. Now, on the third point I want to make •• .is that the -
County has manipulated the proposed disch~rge location in a way that I think you 
should be aware that I hope DEQ will not wish to participate in. Originally, as Mr. 
Hodges indicated, the County had proposed to locate this discharge across the 
middle of New Castle Fann. That was absolutely· the worst location as the 
County itself deJermined that it could have been put on the fann. And the County 
performed a study. They visited the farm. They ranked potential discharge 
locations according to a number of factors ••• the most important, of Y!liich, were 
water quality, historic resources, and damage to New Castle Fann itself. 
According to the County, they also considered matters of safety, access, cost. 
and wetland impacts. And, after considering all those factors, they came .to the 
conclusion that a discharge location som• four thoussnd feet downstream at site 
called ··oownstream 2· was a demonstrably better solution. And, they said, 
superior in term~ of water quality. Now, I'm not saying that that downstream site 
is without problems; it does have problems and they are not acceptable to the 
owners of New Castle Farm. But what happened, is that when the owners of 
New Castle said so publicly, the County officials responsible for this application 
did an abrupt about-face and they've now asked you to return to the original 
discharge site in spite of the fact that they've acknowledged that it's an inferior 
location •. Now why do you think they've done that? Well, after examining the 
evidence, I've arrived at my conclusions and I want to announce that today I've 
filed a legal action in Federal District Court against the irresponsible officials of 
Hanover County who have engaged in this behavior. The suit alleges that the 
abrupt return to the original discharge location was an intentional effort to punish 
and intimidate the owners of New castle Fann for exercising their constitutional 
rights to oppose the ·county's plans for their property. I intend to prove those 
allegations and I intend to collect both compensa~ory and punitive damages 
against U,ose responsible. Now, to summarize this point, the County officials are 
attempting to ab.use your board. They are asking you to participate in using 
these proceedings as a vehicle for punishing dissent and intimidating landowners 
in the County. And my sincere hope is that you won't allow that. On behalf of 
Mrs. Francis Crutchfield, I ask that you either deny this application outright or 
postpone consideration of it until the County has performed a ~mplete 
assessment of the necessary infonnation that you require and· its obtained 
federal permits that it will need. Thank you very much, I appreciate it. 

Darrell Hicks: 

-People say I do not know much about the environment-cherry trees I had 
are called "the early Richmond,• they're at Sunrise House. People try to pull 
them up early but they seem to. come back each year. And in Tennessee, they 
had a - - which it stood its own ground for many, many years. -in the 
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Philippine Islands and th•n in Vietnam. We were- on medicine-dioxin­
people think that the Agent Orange was the dioxin-but-was the environment 
It affected human eyesight -question may ways my eyes are 28 over 100. The 
only knowledlge I had of that-1226, lefs see -we sat and held a man's 

. head~ he's gc>ing to heaven-been sh~ in the head~Ten minutes later. he held 
another man's head. You can only-to the people that were called a suicide­
this guy flew a Navy plane Marine Chopper'~ friend to keep on--dioxide. So, at 
Sunrise Houne, they have---got my name written on the stall. I do ask to be 
exempt from the legal procedure - and I get social security, you know, the 
kind~ess of the country. The papers l·have with me-Bill Bollingdn Richmond 
they call him Senator - In Washingt~n. they call him •miracle worker,• because 
the money cc1mes from international monetary sorts that they try to give to Korea 
-North Korea-they tried to give the money to Brazil-they take a 
wheelbarrow of money-American dollar-Honorable-came· to Sunrise 
House on Labor Day of 1995 and -saw him yesterday. I voted in that district in 
1994, unfamiUar with honorable people and I juSt--:-Honorable Bill Bolling­
Thank you~-Honorable-Honorable Bill Bolling--did not receive a 
response ·111ank you very much. Goel Bless you each and everyone. 

G. Warren C•>olc ------
(Written statement Did not testify) 

Orville L CoJ!: 

My name's Orville Cole. I live on the Pamunkey River and we've owned this. 
place since about 1951. A thing you might wanna put down in your books, which 
doesn't come up in a lot of your studies, that this water in the summer time when 
you get the least amount of rainfall like we did this year. This water gets up to 
about eighty-seven degrees and with the bacteria thafs in the water and what 
your opposing dumping in the water is gonna have a big effect, not because of 
the amount you're gonna be putting into it, it's because of how fast it will grow. 
Now, I know by most answers if you take your swimming pool outside and I tried 
to do it one time ...• I pumped the river water into it and you get algae real quick,· 
so I know how fast things will grow in it. This is one thing I was real puzzled ••• if 
you dump five million gallons in, it reaches two thousand, one hundred meters 
downstream b19fore it gets fully mixed. Thafs on the outgoing tide and then on · 
the tide comin11 back is gonna bring that same mixture back to a point where it's 
going to be hal!f mixed on the incoming tide because it moves half the speed than 
it does going out And in between the two tides, you get a still tide ••• which it 
doesn't move ~•t all for about ten minutes. So, during this time, you've got a 
tunnoil of water. So, like I say, I live in this area and about two hundred yards 
from where you're dumping it at, on the incoming tide, you can stand in the 
middle of the river on low tide and your chest is not going to get wet And on the 
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downstream side of it, is where all the water sand sediments set at Well, the 
sand is a nice deterrent, you know, for little shell life and everything else bUt 
that's ·where the rock fish Dke to lay their beds and -out their eggs and 
everything and they look for .that sand bed. Like I said before, you know you can 
go down there while they're ponding and that river will be .full of rock fish and I'd 
hate to see that change. And, if you put a ten millionth g~llon down there, it's 
gonna reach my house before it ever mixes. Tl1at's all I've got to say. (How far 
is your house? ~ 

Bob Branner. 

Good evening. I'm Bob Branner and I'm a resident of the Henry District in 
Hanover County and I serve as President of the Patri~ Henry Concerned 
Citizens Association. .we concur with the vi•ws expressed by others here tonight 
that the· solution :to this problem is to ptit no pollution in the Pamunkey River. By 
Hanover solving its sewage treatment problem requirements on a reasonable 
basis with neighboring jurisdictions. This was the original recommendation of a 
Citizen's Commission appointed to look into this matter some years ago. We 
never heard, I never saw a report from that Commission. We heard little or 
nothing of this Commission's report. We heard only of a very Illogical sequence 
of negotiations with Henrico, by a Hanover County administration that did not 

. indicate a valid bona fide attempt to successfully arrive at a mutually beneficial 
arrangement for the metropolitan, area sewage requirements. Citizens' groups 
substantially confinnecl this by pre8entations at a public meeting, at Lee Davis, 
on this project Not only as to the real need for a plant in Hanover, but also as to 
the end bottom line cost Patrick Henry Association suggests again a joint 
citizen, County, adminis~e task force be established to realistically study 

·sewage treatment on an effective, reasonable basis and that the construction of 
the Hanover Treatment Plant be held in advance by holding up a pemiit ••• 
relieving the Pamunkey of this potential pollution and all the interests of an · 
associated negative impact.. And I thank ~r:. Hodges as my good friend, now 
director of community relations, I think this would be a good job for him to 
undertake. Thank you. 

Kevin Damian: 

I agree with a lot of the higher speakers. One thing I do have to say is my father­
in-law, of course, is a retired oceanographer, and he was employed for most of 
his career at the Vi_rginia Institute for Marine Science. One thing I do know is that 
shellfish, of course, are filtering animals and they can tell us all kinds of things 
and ifs not hypothetical. S~ellfish, as r say, they bury in the sediment and they 
would be the best determining factor on long tenn and ev~n short term effects of 
situations where what we're looking at tonight I agree with Ms. Shapiro, that we 
need to have some kind of baseline. I believe it when the study that was done by 
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-By Dr. Albert -was not done, it was just done like hypothetical with figures 
from other ar-eas. I reajly think.that if you're going to discharge effluent all year ,, 
long, that you should do an all year study to get a baseline idea of what affect 
you will have on this river. That way, there, you take into account low water .. high 
water, slow v1ater, cold water, warm water, and you can actually judge, of course, 
by these shellfish their reactions to what happens. My concern also is what will 
happen downstream to the saltwater shellfish when the safinity level . 
decreases ••• that, along with parasites, which is a mo~ or less an indirect result 
of lack of salinity is the reason that the oyster population. in Virginia is about 
devastated •• .I mean, there's so few grounds that are productive and that they're 
even allowed to be fished. I would also like to know what kind of documents 
were used to determine the criteria on the effects on the environment. I read in 
the paper on~~ yesterday that Goochland is seriously considering building its own 
wastewater treatment plant for use for West Creek and if that does in fact occur, 
It would allow us even more consideration for regional cooperation. I would just · 
hope that the DEQ would delay the issuance of this pennit to allow further 
baseline studies so that we can honestly know what effect we will have on this • 
river, becausea there's no turning back. The other~ and the final thing I'm 
concerned about is _the use ••• the medical waste and also the heavy metal thafs 

· usually associated with industrial waste. I understand and I'm not an engineer 
but I understand that there's a special whole other process in a separate system, 
if you··will, that: actually deals with the industrial waste. Heavy metals, natur:ally, · 
will settle onCEt ••• I assume· that we use an extraordinary amount of water in this. 
process and naturally, the metals are suspended. However, once they get into 
the river, to slc1w water and whatever effects the environment wall have, they will 
eventually setlJe. What happens then, once they're in the sediment. they don't 
go anywhere Llnless they're dredged up. Thank you very much and I hope you'll 
consider delaying this pennit is8uance. 

Jane Osby. 

I know very little about this but I talked with a friend today who has done quite a 
bit of study on the wastewater treatment plant and she came out of the hospital 
today and couldn't be here tonight. •. but one thing she made me aware of is plant 
failure and I never even stopped to think about plant failure before .•• didn't even 
realize that these plants failed but what I was told. was when mechanically the · 
plant can not h;:andle treatment and it has to be shut down, that raw sewage is 
dumped into the river. I just can't believe that that would be done, but then I 
know she knows what she's talking about and so these water quality standards 
that we say are sufficient •• surely they're not sufficient for these type of 
incidences, I wc>uldn't think. And, if they .•• what I'm thinking is these finicky 
mussels that WEt've been hearing about all night tonight, ~omebody said that 
they're already 1endangered •.• how long are they gonna be in our clean Pamunkey 
if this is the wa~· plant failure is handled and are there any choices? Thank you. 
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Ms. Lowery: 

I wanted to thank Mr. Makow. I have one general statement to make (now I'm 
yelling). This Hanover County had a Natural Reso.._rces and Environmental 
Committee, which operated, thanks to Mr. Markow and ~ers on the -Board. 
The committee served ten •••• twelve years gMng, I think, very studied responses 

~ to problems. It became evident, perhaps under my supervision, it became · · 
evident that we were not going to become rubber stamp committee any longer. 
Guess what? They demolished the committee. So, therefore, unfortunately, we 
have had no comments to make in this particular environmental problem. But J 
can tell you we woul~ have and I'm not gonna bore you with the lonf list of things 

~ that we did work on, but we did work on them. Georgie, how many were turned 
down by the Board? Everything? Maybe not everything. But. again, we were 
not a rubber stamp committee and it was much easier to get rid of us. I think 
that's a general comment Any questions? I guess not 

Kathy Cabe: 

My name is Kathy Cabe, I live in Beaver Dam, Virginia which. is a long way from 
where they're planning on putting this in and I would just like to address you 
gentlemen since you are not knee deep in the intricacies, hopefully, of Hanover 
County politics. And just say that it breaks my heart that this family has to hope 
for a rare mussel somewhere in that river, to save them from the bulldozers. 
There is something wrong with this. There is something wrong._ This family has 
been harassed that they had to hire attomeys; they had to hire them before when 
the County wanted to put an off water storage basin. Now, if they couldn't get 
the water off river water storage basin, well we'll just run sewage through there. 
There's something wrong with this picture and I hope that the DEQ, since quality 
is in your name, that you wHI take quality of life for this County family who have 
been wonderful stewards of this land, into consideration when you are making 
your decision. The citizens of Hanover Cou.nty stand ·up with this family and say, 
-We don't want this." 

Tom Van Auken: 

Thank you. This hearing is closed. 
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MEMORANDJJM 

TO: Members of the State Water Control Board 

FROM: Geny Seeley- Piedmont Regional. Office Director GS. 
SUBJECT: Totopotomy Sewage Treatment Plant - VPDES Permit 

COPIES: GindyBemdt 

Attached is a compilation of public comments and a summary of issues regarding the 
proposed isstiance of a VPDES permit for the Totopotomy Sewage Treatment Plant in Hanover 
County. Also included are letters that some of the commentors asked us to mail to you directly. 

·There are some ;omplex issues involved, so we wanted to give you an opportunity to 
review the materials before the Board Meeting. At the meeting our stafF will be presenting a brief 
SUll1IDacy' of these issues and our responses. We can answer any questions you liave at that time. 

Based upon our evaluation of the input received, we are considering some posnole 
changes to the Permit. These are described in the attached summary of issues. We have been 
discussing these poSSlole changes with the County and hope to gain their acceptance before the 
meeting. We wiD make you aware of the County's position on thele changes before we 
reco~end them to you. 

~lease feel free to call me at 804-527-5053 if you have any questions. 
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Summary of Hearing Comments . 
Totopotomoy wy.ITP "".January 19, 1999 

The following is: a summary of comments received during the January 19, 1999 public 
hearing at Hanover Courthouse on the proposed issuance of VPDES Permit No • 

. VA0089915 tc> the County of Hanover for the Totopotomoy WWTP. Opening 
remarks by the hearing .officer, Thomas Van Auken, and the staff presentation by 
Allan Brockenbrough are included in the hearing record. The comments from the 
public were ·as ·follows: 

John Hodges, [)ecuty County Admjnistratoc, Hanover Coynty . 
Mr. Hodges explained that Hanover County needs additional sewerage capacity by 
2003 to accommodate growth included in their land use plan. The County evaluated 
many options over the years and concluded that cC:,nstruction of the Totopotomo¥ 
WWTP was thet best alternative. The Pamunkey River was identified as the best 
receiving streann in many studies over the years. A Conditional Use Permit for the 
WWTP and oudall was approved in August '97. The County looked ·at an altemative 
discharge· location approximately 4000 ft. downstream at the request of one family 
member. Althc·ugh the downstream alternative was a good location from a water 
quality perspective, it impacted additional property owners, cost more and didn't have 
land use approval. The County went back to the. original discharge location after the 
landowner chose not to sell an easement at the downstream location. The County 
believes that thea discharge location minimizes impacts on the river due to strong tidal 
mixing, provide.s for less· of an impact on neighboring properties, is. protective of-:: . 
historic resourcHs (the outfall is separated from the New Castle archeological site by. 
an abandoned rail line), minimizes wetlands impacts and does not impact any 
endangered species (survey performed). Mr. Hodges indicated that the DEQ permit 
limits were appl'opriate and requested that the permit be issued. 

Henry Broaddus, owner of Newcastle Farm· 
Mr. Broaddus stated that the record shows the owners have never considered any 
outfall location ctn the Newcastle Farm. The County continued to go on the property 
after permission was revoked. He is frustrated by the progress of the proposal despite 
heavy oppositio11. He stated that Newcastl.e and the Pamunkey River are in pristine 
condition due to the diligent stewardship by he and his forbearers from his 6th great­
grandfather the !areat agricultural scientist Edmund Ruffin, up to his father Woodford 
Meade Broaddu~; who refused to use any harmful chemicals on the land. Wrth the 
WWTP discharge, Mr. Broaddus is unable to enforce his father's standards on the 
property. Impacts of rare mussels, aquatic fife and water quality have not be 
adequately studied. He is powerless to do so but DEQ can require further study and 
a thorough eval1Jation. We should not rely on the hypothetical models which are 
before us. · 

00134.S 
Charles 0. McGhee 
Mr. McGhee farms the New Caste Farm property. He uses best management 
practices and ha:s developed a Chesapeake Bay .Plan and a nutrient management plan 
to minimize agric:ultural impacts. The outfall will run through a resource protection 
area. Irrigation water is pumped from the river 1 /4 mile from the proposed outfall and 
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he is concern.ad about health impacts. Construction will be disruptive to the farm. 
_Mentioned study on impact of discharges on rivers done in Great Britain and compared 
pollution on :the Cape Fear and Neuse Rivers in North Carolina. Cape Fear" River has 
11 dischargers, the Neuse River has 424. Has County looked at other properties for 
suitability? Have studies been done on how the effluent will move with the tide? Mr. 
Broaddus doesn't allow the use of sludge on the farm and irrigation with effluent 
tainted river water will be the equivalent. 

Meade Anderson 
Mr. Anderson is a nearby property owner and regular user of the river at the discharge 
point. If Hanover was really conc~rned. about water qualiW they would hav.e pursued 
additional treatment capacity with Henrico or Richmond · when they had the 
opportunity. Mr. Anderson regularly swims in the river near the outfall location as he 
has done so for ~e past 35 years. His daughter and mother swim there as have 
numerous ancestors. We have computer modeling but do we really know the impact 
of that much disc~arge? He characterized the amount of discharge in terms of how 
deep it would cover Hanover County. Would you swim in 5 MGD of discharge? 

. . 
Georgie Mvers 
Ms. Myers stated tha~ DEQ does not have a good reputation. EPA had to step in 'to 
get DEQ to do their job with Smithfield and Roanoke. How do we know that .the 
required monitoring will be done? · 

Magi Shapiro 
Ms. Shapiro had more questions that comments and she requested a written 
response. She listed numerous questions dealing with kinds of wastes, endangered 
mussels, tidal affects, baseline water quality data, DEQ response time, environmental 
impact, of the proposal, etc. Ms. Shapiro agreed to summarize them in written form 
_at the request of the hearing officer (see Exhibit No. of the hearing record). 

Anne Melton 
Ms. Melton asked who was payin·g for Mr. Broaddus' attorney and who did the mussel 
survey. She· recognized that there was a representative of the Pa mun key Indians 
present and that there was no greater historical resource and that DEQ should not 
consider a proposal which would adversely impact the tribe. 

B. J. Ostergren 
Ms. Ostergren indicated that she told the citizens of the WWTP location in May of 
1996, long before any county officials would. She learned to swim on the Mattaponi 
which ~tiU is pristine and has many mussels. She canoes on the Pamunkey and 
related a story of odors on the South Anna River-, 1 /2 mile above the confluence with 
the Nort_n Anna, near Bear Island Paper Co. She listed the dischargers in the 
.fiamunkey ·watershed and mentioned pollution being caused by the Hanover County 
Landfill. Henrico County offered additional capacity on 3 occasions. She mentioned 
wastewater problems in Louisville, KY and Jacksonville, NC and urgec;i audience to 
read A Civil Action. She mentioned tidal mixing and asked who was watching when 
the King William landfill exceeded their daily dumping limit. She asked the opponents 
of the proposal to stand and most of the room did so. 
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Dale Taylor . 
Ms. Taylor stat,9d that she has begged the County to be thorough and move siowly 
on such issues but they seem to push things through on a fast track. Wanted to . 
know how long it will take DEQ to react and how many WWTP's DEQ has shut down. 
ThEf govemmenit, DEQ and Hanover County will not hurt their own interests. The 
County is heading in a bad direction. 

· J. J. Markow 
Mr •. Markow st21ted that Mr. Hodges job is to be a spin doctor. He has been on the 
Hanover Countv Board of S~pervisors and knows that Henrico approached Hanover 
about providing additional capacity. Localities should cooperate on large infrastructure 
projects such as this. DEQ should not reward Hanover with .a permit due to the 
County's misha1ndling of the landfill. Groundwater testing was no~ done and DEQ did 
not enforce the permit conditions. Capacity is available at Richmond WWTP. He 
stated that Hane>ver County and the state are governed by Republicans but h~ped that 
the DEQ staff would do the right thing and oot decide the issued based on politics. . . 

Erika Shriner 
Ms. Shriner indi1cated that water quality was Governor Gilmore's #1 priority. and that 
DEQ should loo~: critically at the proposat Hanover has a history of problems and the 

· landfill and has not been operated in accordance with their permit. Ms. Shriner 
apologized to thee Broaddus family on behalf of the citizens for the way lhat they have 
-been treated by the County. · 

William Ellis, Mc:Sweeney, Burtch & Crump 
Mr. Ellis.~·is an attorney representing Frances Crutchfield, part owner of Newcastle 
Farm. He will file written comments (see Exhibit No. to the hearing record). Mr. Ellis. 
made 3 major pc:>ints: 1.) The Counfy hasn't provided sufficient information to make 
a decision on the permit. Specifically, there is a probability of rare or endangered 

·mussels in the l'amunkey River and adequate work hasn't been done to determine 
whether they are present or whether the water quality standards are protective of 
mussels which 1need very clean water, 2.) the County hasn't applied for a USCOE 
permit for the 01utfall structure and the site may not be permitted by USCO E due to 
the historic significance of Newcastle Farm which is registered as a national and state 
historical prope1rty, and 3.) the County has been manipulative in relocating the 
proposed outfall to ttie location which has the most impact on Newcastle Farm. Even 
though the Cour.1ty studied and agreed that a downstream location was superior, they 
relocated the outfall after the owners indicated that no location was· acceptable. Mr. 
Ellis stated that he had filed suit against responsible County officials that day in 
Federal court and hoped that the SWCB would not allow themselves to be used in an 
effort to intimid11te and punish the owners of Newcastle Farm. 

Darrell Hicks 
Mr. Hicks stated that he is a resident of Sunshine House in Ashland and be related his 
experiences with being exposed to Dioxin and Kepone in Agent Orange as a soldier 
in Vietnam. Mr. Hicks thanked Supervisor Tim Ernst and Senator Bill Bolling for their 
help over the years. 
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Orville Cole 
Mr. Cole lives on the P•munkey River downstream of the discharge on property 
owned since 1951 . Mr. Cole spoke of the high water temperatures in the 
summertim~ and the high bacterial growth rates which result. He also discussed 
several observations on tidal mixing action and pointed out the importance of the sand 
beds below the discharge and their use by rockfish to s~awn. 

Bob Branner - President, Patrick Henrv Concerned Citizens Assoc. 
Mr. Branner stated that the solution to Hanover's needs is use of a regional treatment 
system and not a discharge to the Pamunkey River. The regional approach was.the 
conclusion of an earlier citizen's commission but the Countf made no valid attempt 
to follow up on it. The association he represents suggests a joint citizen/county 
official task force to evaluate alternatives. 

Kevin Damian 
Mr. Damian stated that sheilfish are filtering organisms and good indicators of water 
quality. He stated that a baseline must be established of existing· water quality and 
that a year round study is necessary to characterize impacts in all sea.sons. If 
Goochland builds their own WWTP then there is more of an opportunity for regional 
cooperation. Asked DEQ to delay action until a better baseline is established because 
there is no turning back. Also concerned about he~vy metals possibly accumulating 

· in river sediments. 

Jane Osby 
Ms. Osby mention,ed the possibility of plant failures and raw sewage overflows. She 
indicated that the water quality standards do not ·account for failures and that finicky 
mussels may not ,survive such ·an event. She also asked if there were any other 
choices. 

Sally Lowrv 
Ms. Lowry pointed out that there was a citizen's Natural Resources and Environmental 
Committee· which advised the Board.Of Sup41rvisors for ·a period of 10 to 12 years but 
it was discontinued when it became evident that they would not simply rubber stamp 
County proposals. This committee would have been very interested in this proposal. 

Cathy Cabe 
Ms. Cabe stated that it was heartbreaking that the Broaddus family had to hope for 
a rare mussel to save their land. They have been harassed and had to hire attorney's 
on this an another occasion to protect their farm from County. proposals after being 
such good stewards. She hoped that DEQ would consider this family's quality of life 
and indicat«itd that the citizens support the family and don't want the WWTP. 

·-:. . 
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Summary of Issues and Staff Response 

1. Impact .an Dissolved Oxygen Levels in the Pamunkey River 

Discussic:>n: 

In 1995, DEQ personnel performed a special study on the Pamunkey River to 
document the Etxtent of low dissolved oxygen levels which were known to occur 
on ~ome freque1ncy. Concurrently, Hanover County personnel also performed low 
and high water slack tide DO surveys from the Rt. 360 bridge in Hanover County 
downstream fo1r 23 miles to the ·Whitehouse railroad bridge. 

The Pam1unkey river in this region is a deep channeled estuary with strong "5!11 

tidal action. The river is bordered by thousands of acres of tidal marsh.· The 
results of these two studies showed that there were persistent summertime low 
d•ssolved oxygEtn occurrences in the river which seemed to most commonly occur 
below two largea swampy tributaries. The upper sag occurs just below where 
Mo.ncuin Creek enters the river after traveling through an approximately 700 acre 
wetland area kr1own as The Island. This sag is approximately 6 miles downstream 
of.the proposed! discharge.point. The second DO sag appears approximately 20 
miles below ·the discharge point below where Black Creek enters the river and 
adjacent to sevtaral thousand acres of swamp/marsh land. 

There have been a couple of possible explanations for the low DO levels in 
the F?amunkey e1stuary. The first is that upstream nonpoint source BOD loads 
settle out in the slower moving estuarine portion of the river and are exerted as 
sediment oxygen demand. The second and more likely explanation is that the 
swampy tributa1nes and thousands of acres of tidal marsh continually deliver a 
naturally occurriing dissolved oxygen demand on the river with every tidal cycle. 
This second exr:•lanation is supported by the location of the two seemingly 
persistent DO s;sgs in the vicinity of the two largest swamp-like tributaries and tidal 
marshes. This ~same phenomenon occurs on almost any coastal stream dominated 
by a large syste1m of tidal marshes. DEQ staff believe that the extensive marshes 
are the cause of: the low DO conditions in the river and have included the tidal 
Pamunkey River on Part V of the 303(d) List which includes waters. which violate 
standards due to naturally occurring conditions. 

Since 19El7, the SWCB (now DEQ) staff have used effluent limitations of 10 
mg/I CBOD5, 10 mg/I TSS, and 3 mg/I TKN for discharges that do not meet water 
quality standard:s due to swamp and marsh-like conditions. These so-caffed "10-
1· 0-3" limitation~• establish a level of treatment which in the best professional 
judgement af the! Board's staff will not further contribute to lower dissolved 
oxygen levels in the receiving stream, regardless of the size of the discharge. This 
same standard was used to establish effluent limitations for 3 other discharges to 
this section of the Pamunkey River over the past years (King William STP on 
Monquin Creek, and Cumberland WWTP and Parham Landing WWTP on th'i)(~ 1-317 
Pamunkey River). · . 
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During the course of the permitting process, one effluent limitation was 
relaxed. The Total Suspended Solids (TSS) limitation was originally set at a 
monthly average of 10 mg/I as previously discussed. The limitation was later 
relaxed to a monthly average of 1 5 mg/I at the applicant's request. Because there · 
is no direct correlation between dissolved oxygen demand and TSS, the staff has 
some leeway in setting TSS limitations. Although typically set equal to the CBOO 
limitations, they can be set at any level up to the 30 mg/I definition of secondary 
treatment iri the CWA. · 

The Pamunkey River in the vicinity of river mile 48.80 is considered to be 
impaired for dissolved oxygen due to naturally occurring conditions. As a naturally 
occurring condition, development of a Total Maximum Daily ~oads ~MDL} is not. 
·required. 

Recommendations under Consideration: 

· Following the January 19, 1999 public hearing, the staff has taken a further 
look at conditions .in the Pamunkey River and chosen to recommend the· following 
modifications to the draft permit in response to dissolved oxygen concerns: 

Change the TSS limitation back to the original monthly av~rage limitation of 
10 mgn. This change is not so much out of concern for TSS levels in the 
river but rather as a way of ensuring additional reliability and reduction of 
oxygen demanding materials. At a TSS limitation of 10 mg/I, the Virginia 
.Department of Health generally requires that tertiary treatment facilities 
(usually effluent filters) be included in the WWTP design. The result is not 
only better reliability and lower TSS levels, but reduced CBOD5 as well.· . 
Larger facilities designed to meet "10-10-3• limitations under peak loading 
conditions typically produce CBOD5 and TSS values in the low single digits 
which is very close to the background levels in the Pamunkey River. The 
• 1Q-10-3" limitations will also ensure that Hanover County's discharge to 
the Pamunkey River will be provided the same high level of treatment 
provided by Richmond, Henrico and Chesterfield for ·their discharges to the 
James River. 

Raise the minimum dissolved oxygen.limitation from 6.0 mg/I to 6.5 mg/I. 
This level o~ dissolved oxygen is easily achieved with conventional post 
aeration treatment facilities and further offsets the affects of any oxygen 
demanding material discharged to the Pamunkey River. Under warm 
weather conditions, the limit of 6.5 mg/I ensures that the dissolved oxygen 
in the discharge is at or above the background level in the river. 
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2. Toxicity !Impacts 

Discussic•n: ,-. 

There ha:s been much discussion on the impact of the discharge on 
anadromous fish as well as various species of mussels in the river. The Water 
Quality Standards adopted by the Board are established at levels which are 
expected to protect all speci~s, including anadromous fish fry and mussels. The · fC» 

Standards require. that the staff use mixing zone concepts in establishing effluent 
limitations. 'n this case, the use of a multi-port diffuser ensures rapid mixing of 
the effluent and a relatively small mixing zone. The tidal action in_ the area also 
provides additional mixing which has conservatively been ignored in establishing 
instream waste concenttations for the effluent. · l6t 

Unfortunc1tely, it is impossible to accurately characterize the level of. any 
toxic parameter:s in the discharge until after it is constructed and sampling can be 
performed. However, advanced wastewater treatment faciliti~s meeting the •10-
10-3" limitation:s oi.itlined above do not typically show any toxic impact at the · ~ 
instream waste concentrations initially expected for this facility. One alternative 
for addressing tc:>xicity concerns up front is to include a Whole Effluent Toxicity 
(WET) limit in the permit. WET limits are not typically. i.,cludecl in VPDES permits 
until after the discharger has shown a reasonable potential to cause toxicity in ·the 
stream. fin this 1:ase, we do not believe that the potential exists. in the initial years ,-. 
of this project. Whole Effluent Toxicity monitoring is required in the permit. As a . 
potential· alternative, the applicant has proposed an instream benthic 
macroinvertebrate study to assess the impact of the discharge. The staff concurs 
with the ·applicaint' s proposal and recommends inclusion of the condition in the. 
permit. · 

3. 

Recommendations under Consideration: 

lncla,.de the following condition in the VPDES permit: 

An annual qualitative benthic macroinvertebrate study shall be performed on 
the Pamunkey River to assess impacts of the Totopotomoy WWTP 
discharge. The study shall be conducted between August 15th and October 
15th beginning in 2002. Study design shall be approved by DEQ Water 
Division staff prior to initiation of testing. 

Endangered mussels 

Several commenters have raised the issue of whether there are rare or 
endangered mus:sels located in the Pamunkey River in the vicinity of the proposed 
discharge at rive1~ mile 54.89. In 1972 and 1973, a VCU graduate student 
surveyed the Parnunkey River for the presence of mussels. At the 360 bridge 
(river mile 56.87), four species of mussels were found including the rare eastern 
lampmussel LamJ'Si/is radiata and the rare green floater Lasmigona subviridis as 
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well as the eastern elliptic EJ/iptio complana'ta and Ligumia nasuta. The rare yellow 
lampmussel Lampsilis cariosa was also found at a sampling station believed to be 
approximately 9 miles upstream of the proposed discharge and another station 
approximately 27 miles upstream (Rt. 614). At a station approximately 52 miles 
upriver (S. Anna River at Rt. 54), the federally endangered dwarf wedge mussel 
Alasmidonta heterodon was found. 

Of the mussel species listed above, only one, the ·dwarf wedge mussel, is 
presently listed on the U. S. Fish and Wildlife Service list of threatened and/or 
endas:igered species. This species was found approximately 52 miles upriver of the 
proposed d~scharge point. DEQ has always maintained that the water quality 
standards adopted by the Board are protective of endangered species. The only 
provision contained in the State Water Control Board's Water Quality Standards 
dealing with endangered species is a halogen ban which prevents the use of 
chlorine as a wastewater disinfectant. Hanover County has always proposed the 
use of UV disinfection and the use of chlorine is not permitted by the proposed 
VPDES permit. The possibility of rare, threatened or endangered species. has no 
impact on the effluent limitations included in the permit. 

In applying for a permit from the U.S. Army Corps of Engineers for 
construction of the outfall structure·, the County is required to establish whether 
there are any threatened or endangered species present which be impacted by the 
_construction activities. The County has paid a consultant to perform a river survey 
which was performed in November- 1998. The survey confirmed the presence of 
two common species of mussels, the eastern floater and the eastern elliptio. No 
federal or state-listed rare, threatened or endangered species were located. The 
validity of the survey results have been called into question due to the time of year 
it was performed and the amount of time spent searching in the river. However, 
since the presence or absence of rare or endangered species does not impact the 
effluent limitations for the VPDES permit, the validity of the report will be left up to 
the U. S. Army Corps of Engineers to evaluate in permitting con~ction of the · 
outfall structure. 

Questions have been raised as to whether the Board's Water Quality 
Standards are protective of mussels which are disappearing at an alarming rate. 
rhe staff believes that the Water Qualify Standards adopted by the Board are 
,)rotective of mussels. A comparison of the Commonwealtti's water quality 
standards to a published listing· of contaminant concentrations which are toxic to 
mussels shows that the Commonwealth's standards are far more stringent and 
Q!JSed upoh the protection of even more sensitive species. Indeed, it is generally 
ac"cepted that the single most important threat to mussel populations is the 
destruction of habitat due to sedimentation or eroded soils. Additional threats 
include predation and the spread of non-native species. 

Recommendations under Consideration: 

None 

-31-

. . 



4. Discharge Location 

Discussic>n: 

The loca1:ion of ~e discharge has been the subject of a great many of the 
comments. Th•a staff is generally not responsible for establishing appropriate 
discharge locations~ Selection of the discharge site is considered to be a local 
decision and th•:t staff establishes permit conditions· accordingly. However 
discharge locations have occasionally been moved in response to public comments. 

The original discharge location for the project was the center of Newcastle 
Farm, adjacent ·to an existing boat ramp and irrigatic;»n water intake. At the request 
of the landownetr, the County evaluated one upstream alternative at the Rt. 360 
bridge and two downstream alternatives. The original and ail three alternative 
locations were 1also located on Newcastle Farm. The County then selected the site 
. dubbed "Downstream II" to be the best alternative and. modified the application 
accordingly. After determining that the landowner was unwilling to sell, regardless 
of the location, ·the County m_oved the discharge location back to the original site. 
The County alsc1 determined that the downstream site; altho~gh on the same farm, 
was not located on the same tax parcel and had not been included in th• local 
Conditional Use Permit (CUP). Use of the •oownstream 11• location would require 
that the'County go back through the local CUP· approval process. The landowner's 
attomerhas filed suit against County officials contending that relocating the outfall 
to the center of the property was a retaliatory attempt to intimidate the landowner. 

Either disc~harge point is acceptable from a water quatity standpoint. The 
upstream location is located approximately 50 yards above an existing boatramp in 
an area routinely used for swimming. The downstream site is located 
approximately 1 C)O yards above a neighboring .property owner's boat dock. 
Although effluent limitations are set to establish a level of disinfection which would 
meet regulatory definition .of •swimmable• waters, the presence of the discharge 
will realistically etliminate swimming in the river in. the vicinity of the outfall as 
people make a retasonable choice to minimize risks to their health. 

In order to determine if there was a significant difference in mixing at the 
two locations, the staff performed a tidal survey at the two locations discussed . 
above. The survey indicated that on an outgoing tide, the Downstream II location 
provided more tidal flow than did the upstream location. The difference in flow at 
the two stations is is currently under study by the County's consultant and 
hopefully· that information will be available to present to you at the Board meeting. 

Recommenidations under Consideration: 

None 
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5. Wetlands Impacts 

Discussion: 

One commenter .raised the issue of wetlands and the impact of ·construction 
and operation of the wastewater treatment plant arid conveyance system in 
wetlands habitats. · The scope of the VPDES permit has been limited to the impact 
of the discharge on the Pamunkey River. .Potential impacts of the construction and 
operation of any facilities located in a. wetland· area will be subject to the terms and 
conditions of a permit issued by the U. S. Army Corps of Engineers under Section 
404 of the Clean Water Act. The project may quality for a Corps Nationwide 7 
permit for the construction of oUtfall structures and a Nationwide 12 permit for the 
construction of utility lines. DEQ h~s chosen to waive permitting ·action on 
Nationwide permits for outfall structures and utility lines. If the Corps determines 
tha~ a individual permit is required, then CEO.will undertake an individual review to 
determine whether a Virginia Water Protection permit is necessary to protect .water 
qua~ity. 

Recommendations under Consideration: 

None 

6. Nutrient Impacts 

Discussion: 

. The addition of flows from the Totopotomoy WWTP will certainly contribute 
additional nutrients to the York River basin and make the make the 40% reduction 
goal that much more difficult to achieve. ~utrient loadings to the basin are 
currently dominated by.non-point source run-off. At this time, the only regulatory 
requirement for paint source discharges of nutrients is a Total Phosphorus 
limitation of 2 mg/I for discharges to waters determined to be nutrient enriched. 
'"his segment of the river is not considered to be nutrient enriched due to the low 
•vels of chlorophyll-a, the indicator used to ~etermine enrichment. However, the 
raft permit does include a Total Phosphorus limitation of 2 mg/I as if the segment 

Nas considered nutrient enriched. The applicant has also committed to including 
biological nutrient removal in the WWTP design. 

Recommendations under Consideration: 

None 
'!~ .••. 
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7. Water Supply Issues 

Discussi'on: 

DEQ kn<>WS of no current plans for any municipal water withdrawals on the 
Pamunkey Rivetr and no jurisdiction has approached the agency in an effort to 
designate the river as a public .water supply in the Board's Water Quality 
·Standards. If a1nd when the river is designated as a public water supply, then the 
appropriate water quality standards will be applied to the discharge. In most 
cases, the protection· of aquatic life results in more stringent standards than the 
protection of human health in a public water supply. 

Recommendations under Consideration: 

None 

8. Tempera·ture Impacts 

With regard to temperature impacts, typical municipal effluent does not vary ,... 
significantly in temperature and the impacts of temperature on the receiving stream 

· are negligible. Unless there is a very large source of industrial cooling water, 
temperature is not typically addressed in VPDES permits. Should the County 
attract an industry providing significant amounts of .cooling water, the industrial 
pretreatment priogram would limit the amount of heat in the wastestream. ol'2\ 

Recommetndations under Consideration: 

None 

s.· Other Miscellaneous Comments 

Discussio11: 

There wef'e many other issues raised during the hearing process which are 
not related to w1:1ter quality and the VPDES permit. The staff does not believe that 
any action can be taken on the following issues: 

001~so 
Impacts on historic resources 

Wht:1ther regional treatment options were sufficiently pursued with 
neis1hboring jurisdictions 

Hanover County's record in operating the· county landfill which has 
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been recently been cited by DEQ for illegal leachate discharges 

Broader water quality impacts due to urban ~prawl 

Recommendations under Consideration: . . 

None 
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119' Huguenot TraD 
Mfdlofbian, Vh:ginia 23113 
Janaary 19, U!'f 

Members of th•= Board · 
Vlqinfa Deparitment of Environmental Quality 
4949-A Cox Raad 
Glen Allen, Virginia 23060 

Dear Board Membem: 

This packet of !letters Is submitted with 1be hope duit you wtll nfase to pant a 
permit for sewage outfall on our property, Newcmtle Farm, bemuse of the 
posslblllty of harming rare, threatened or endangered spedes susceptible to changes 
ta w~·qualt:r. 

It Is hard to believe that, here, with help from my adult Son, husband and lawyer, I 
may be less able to save oar land tban I·wm as a-.yoang widow, holding my then 
fdmt S~D, - 1re staocl alone In tbe fields of Newcastle. w~ that I could a:y 
eaoagb tears to Improve the quallty of water Jn die Pamllllkey River. 

It Is even hardter to believe that, In a democrac.y, a famDy who bas SllUggled for six 
generations to save a valuable, hlttorlc, ~farm, can so qufddy be tbnatened 
by governmen1t condemnation for outfall from a sewage plant deemed anneassary. 
by many dtlzeu. More husponslble than any government, however, Is the family 
that fadBtates the tragedy of harming a threaten~ or endangered c:reatare by 
sammdering imd tao eady: · 

We are custodilans, indeed, stewards of tbJs land, which was here before us, and wiD 
be here long ld:ter we have returned to dust in Its sol. We want to care for tbe 
property respctnsibly rath.er than to wring from it aYBridoasly all.possible profit. 

Information kl the attached letters Indicates tbat rare, tbnatmed or endangered 
aquatic species may edst In the Pamunkey River at Newcastle, and that no 
blologkal testing has been conducted to date. If present, such species am be harmed 
by manges fn water qaallty from elllamt disc:barged Into the river. We ask your 
help In preventing an frrwa:sible tragedy. Please aDow time for thorough, adn•I 
testing to be paformed before panting any permit for sewage outfall. 

1'hank you fou· yoar consideration. 

Sincerely, 

~~-
Frances Broailldus-Cratddleld 
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Vi .. -tglDla 
lllrlTecb . 
• VDlCiJNIA POLYTECHNIC INSTITUTE 

AND STATE UNlVERS1TY 

Mrs. Frances Crutchfield 
1196 Huguenot Trail 

· Midlothian, VA 231.13-9114 

Dear Mrs. Crutchfield: 

·- - . ~-- . . .......... . 
Collcp of Foresu') and Wildlife Rcsourw::es 
Mail Code 0321. Blackslnq. VirJinia 24061 
(540) 231-5573 Fu:: ($40) 231·7'80 

J~S, 1999 

Upon reviewing the information you sent ~ our telephone conversation on the 
possibility of rare mussels in the Pamunlcey River, I can tell you that a mussel survey at the 
site would be effective only iD late spring or early ~er. Because of typically high water 
levels and cool water temperamres in winter and spring, and because some ·mussel Species 
burrow down under these conditions, a mussel survey should be undertaken when the animals 
are most readily visible. Your reach of the river bas not received much survey effort. to my 
kilowledge; thus, the occurrence of a rare aquatic species is possible. 

If there has been no .biological assessment conducted at·. the site, then I assume that the 
respoDSible agency will p~ with the collection of sucli information to confirm the · 
absence of ·rare aquatic species at and immediately downstream of the discharge point. 
Without a prescnDed survey for rare mussels, conclusions on environmental impacts would 
be speculative and not definidve. 

Respectfully' . 

!:~~ 
Professor 

RN/cwl 
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Jama s. Gilmore. m 
Gowmar 

JobnPaal Waodley, Jr •. 
Sccaeawy of'Naunl 
~ 

Janwuy 8, 1999 

COMMONWEALTH of VIRGINIA 
DJCPARTMENTOFCONSERVATIO~ AND RECREAnON 

211 Gcm:mor 511"111. ·3n1 Ploor · 

TDD (104) 186-2121 Ric:hlncmcl, Viqinia 2321t (104) 186-79$1 FAX (804) 371•26'74 

hap:/lwww.aatc.va.Ull-dcr/Yaber.hcml 

Ms~ Francis ~roaddu~tCrUtchfield 
1196 Hugenot Trail 
Midlothian, VA 23314-·914 

Dear Ms. Broaddus-Cr1.1tchfield: 

David G. BPi,..t-. . Dincror ,-r 

1bis letter is seut at your request to reaffhm the poSS1bility of rare mussel species in the Pamunkey 
Riv~ adjacent to Newcastle Fann. Three rare species, the green floater (Lasmigona subvmdis), ·yellow 
lampmussel (Lampsilis cariosa), and eastern lampmussel (Lampsi1is radiata), .have been documented a 
short distance upstream. of Newcastle Farm and there is a high probability that one ~r more occurs at or 
near the ~ sites. 'Ibe Federally-listed dwarf wedge mussel (Alasmidcmta heterodcm) has been 
recorded in ~e watershed and is also poSStole at the site. 

Due to the p,pssiibility of rare mussel species, we strongly recommend a survey to determine which 
species may occur in the vicinity of the discharge sites. Om records to not indicate that a survey bas ever 
been condacted at this adte. If you have any questions, please call me at 804-371-6206. · 

Sincerely, 

--1.~~.~· 
Chief Biologist, 
Division of Natural Heicitage 
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Jamm s. GDmore,m 
Governor 

'1}, 
COMMONWEALTH of VIRG~ 

.. 

~ Jolm Paul Woodley, Jr. 
Dqortmoat of Gane ad I~ Fululria 

WllllmD L. Woodin, Jr. 
S«rmry of NtlllDTZl Raorm:a . 

Frmces Bro1 dd11s-Cnttchtield 
1196 Huguenot Trail 

.. Midlotbian, VA 23113 

Dear Ms. Broaddus-Crutchfld: 

December 1, 1998 

This letter is m response to your request for information OD the pnscncc of dm:aumcd or cndanpred 
species m die area of !be Totopammoy W~ Trcaancm Plant, Hanover County, Vqiaia. 

Dint:lar 

1hme aR DO cummdy cfoarmeatcd threarcned or cmdangcn:d sPecies m die piojcct lft:L Alladromaus fish 
species have been doc11mmtted as fir upsueam on the P•mmkey IS the Hmover/New Km County HDc. ID 
addition, 1here ue several sensitive colonial bird nesting colonies at me US 360 lnidse pd mprnx h11!!1y 
2-3 miles WWW trOiD die bridic. . · . 

·. IDfonnaricm about fish and wildlife was pncraled from oar agmcy's c:ompu1l:rizcd Fish md Wildlife 
lnfmmarion S,stem, which describes mima1s that are ~or may oc:c:ur iD a pairicular 1eop1pbic area. 
Field surveys may be nec:cssazy m determine dle presence or absmcc of same of tbesnpec:ies OD or near 
the proposed m:a. Also. additional sensmve animal species may be present. hut their prpence has nqt 
been cfoonnemed in our mfcnmalion sY!t!ID. · 

Endangered plams and mscccs are under die jurisdiction of die Virginia I>eparlmat of Agrh:aburc and 
Consumer Services, Bmeau of Pim Protection.. Questions ccmcemiag scmsiDvc plam and mse:t species 
which may be f~ at me project si= should be~ ro John Tate at {804) 786-3515. 

This lcucr ••• a rizcs tbc likelihood of the oc:cam:nce of endazlsered or 1breatmed animal species at the 
pmjccc site. If you have •dcfirional questions in ibis reprd. please c:omact me at· (804) 367-1185. Please 
DOU: ~tbis resp om:~ not~ IDY. o~ eDV~'"'. ental c:cmcml:'- these~ an: analyzed by 
oar mu• Fili I centpl Sc:rvices Sec:riml, m CODjlmCllOD with mmagen.cy ftMeW of appliCIQODI f'or .. and 
&daal pamils. If yau have questions in tbis regard. please c:antact Ray Femald or Tom Wilcox at (804) 
367-8999. \ ( . 
~ .. -:'~ ~ . 

cc: Ray Fcmald 

4810 WEST BRO.AD STREET, P.O. BOX 11104, RICHMOND, VA 23230-1104 . 
(ICM) 367-1000 (V/l'DD) qui Oppol'llllliq &lployrllllnt. Progrtan6111111 FGdlllla l'AX (804) 3'7-9147 
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James s.auinme,m 
C1Mmm' 

CX)MMONWEALTH of VIRGINIA 
Dl:PARt'MENTOFCO~SERVATION ANDRE~UON 

217· Govamor scraac. 3rd P!aor -

TDD _(ICJ4) 786-2121 Ricbnmd. VDlini& mlt (804) 716-7951 FAX (ICM) 311·2674 

Francis Crutchfield 
1196 Huguenot Trail 
Midlothian, VA 23113 

laap:/lwww.mtc.Ya.Ull-clcr/YaherJnml 

RE: Totopotomoy Wastewater Treatment Plant 
Freshwater n1uslel information 

Dear Ms. Crutchfielci: 
st • 

November-20,.1998 

Enclosed please find copies of Virginia Department of Conservation and Recreation - Division of 
Natural Heritage correspondence regaidmg the above referenced project and general·aquatic ·· · 
infcrmatiQn: 

April 29, 19917 letter to Hazen & Sawyer 
Apii1 22, 199? letter to Henry Broaddus 
Rivers of lift:, Critical Watersheds for ~tecting Freshwater Biodiversity 
Effects of Contaminsmts on Naiad Mollusks (A review) 

AccordinJ to the infbmiation currently in our files, th~ green floater (Lannigona subviridis, 
G~/S2/SOC/SC), yellow lampmussel (Lampsilis carios.a, "G4/S2/SOCISC) and Eastern . 
lampmussel (Lampnlis radiata, GSIS2/NFISC) have been documented upstream from the 
pmposed discharge site. · 

~:"~~~ . • }"' ... c.>~ 
The green floater is a. freshwater mussel species which ranges fi"om New Yodc to North Carolina 
in the Atlantic Slope drainages, as well as the New and Kanawha river systems in Virginia and 
West Virginia. ThiS species is cmrently classified as a species of concem by the United States 
Fish and Wlldlife Sea~ce (USFWS) and is belieyed to be declining throughout Us range to the 
J!Oint that it may Wlllr!Dt federal Jjsrinr as Thn:atmed or Emfanpn:d This species inhabits . 
riverine habitats ransing from small streams to medimn or large rivers, md apparently has 
declined throughout inuch of its range; this species may even be extirpated from some drainage 
systems. Based on D1CR staff'knowledge recent efforts to reverify known populations throughout 
Virginia have been largely unsuccesstul; no new occw1ences where found during a 1997 status 
survey in the James ltiv~, New River, Nottoway River, Potomac River, Rappahannock River, 
Roanoke River and York River drainages (Cbazal & Hobson, 1998). 
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Yellow lampmussels typically occur in larger streams and rivers and is typically found in 
sand and gravel where good cmrent exists. The information cmrmtly in our files, indicates that 
the Eastern lampm~ occurs in rivers orb~ creeks in a substrate of soft sediments, silt, 
and sand which may contain a large amount of organic material or dettitus. 

. . 
Mussels and other bentbic orgmdmu: have suffered llreparable declines in populations due to 
anthropogenic· activities Ind pollutants in the waterways (Neves, 1991). Because mussels are 

. sedentm:y, they are W:iiDli to move from habitats that are being degraded or are no longer 
suitable. Freshwater mussel are susceptlole to such activities as degradation of riverine habitat 
and declining water quality. Impoundmmt, dredging, channelization or other activities that alter 

· water flow may all adversely ~ect populations of mussels and poSSloly the fish which serve as 
hosts for mussel glochidia. Pollution and increased siltation and erosion into streams from ·· 
adjacent lands can impair feeding, reproduction and respiration of mussels. In addition to direct 
impactS to the musse~ the local fish fauna may cbang~ eHminating needed hosts (Neves, 1991). 

I have attached several other letters that may been interesting or use.fbl to you. The first is DCR.' s 
response to the DEQ Water Quality Standards which includes ~ome concerns about wastewater 
discharge and mussels. The second is a letter in response to a water withdrawal and wastewater 

· treatment plant in Nelson County. 

You may also want to consider contacting the Virginia Department of Game and Inland Fisheries 
and the United States Fish and Wildlife Service to see if they can provide fmther infonnation that 
may be useful to you. · 

Any absence of data ma: indicate that the pro· ect area has not been surv rather than co 
!!tat the area lacks additional entase resources. New and updated information is 
continiially added to BCD. Please contact DCR for an update on this natural heritage 
iilformation if a significant amount of time passes before it is utilized. 

. . 
Should you have any questions or concerns, feel free to contact me at 804-371-2708. Thank you 
for the opportunity to offer this info?IJWion. • 

Sincerely, 

~.·~ 
Lesa S. BerlingbtJ~ 
Project Review ~oordinator 
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'~~we ~:.to P~Ck:Out ~~g by~~;·. . . 
. we ·find it hltched·to ev~ eISe-in~ univ~.

11 

·· Jofµi Muir · 
... . 

Janulry 13, 1~-· .. 
. Mr. Marlc: 1Jlins . 

. . 

Water MonitOring supervi.,r. . . ' . •. 
. · Vqmia l>ep~ent ofpnvironmental Quality· · · 

. . 4949-A Cox Raad . . . 
... GD;n All,n, VA 23060 

.· . , . . , 

. . : suB1: Proposed Hano\'er eotzmY S~e Treatment piant, ~arimDby lUver . . • .. 
' 

. .. : Deat'Mr. Allhig: \ . . .. . . 
. . ··.· 

The VU"giilia Chapter· of the Sim& Club adsmantly'opposes the proposal to &tilld a ·. · · · 
. . sewap treat ment.on"the P~ey River in· Hanover County. Bot& the sewage ~uent . .. . •. . ·:·&¥the n~· sprawl devel4)pment that will follow· the iticreased sewage capacity will 

. ~ tlie water. quality in the Pamunkey River. · · • . . ~ . . . . . . 
~ . .. ~ . ~··you may Jcnow, the PamuDkey River bas been sugested as a potable. ~et source for 

: ... · · : : tlie iregiqii. The ~chmoncl Mef:tOpolitan ~Potable Water Supply and·DemanCI · 
. ·. ~eW", !~Y 1~9~, rei:onlme~ reserviilg ttie Pannmkey Riv~ as a~ water souice 

· . · . ·. after the·;Tames .and Appomattox Rivers. · · · · . \ . . . . . . •. . - . . \ . . . . 
~ .. : .. ~ •. . .. n~ study recomm~ ~ reservbir. ~. since plans for a f4cility .there Lave .not 

• · ·. .. . been~ ·it certainly seems inappropriate and ill-advised to be siting a 'sewage --
. . · ·· ires• inent plant on the river at this time. .· · · · . . . . , ,, .. : . ·. . . 

If we are gohig to consid~ the Pamunkey .as a drinking water s0urce, we shoulCI certainly. 
. addJ:ess • issue 'ibomughty ~re we·~ using the river. fer =wage. Simply pa~ the 
~ treatmc;m plant is putting tiie cart before the ho~.· . · · . ·. · . . . . . . . . .. ~ . . . . . . , 

.. . . •.. •. . . . . . . . . ,, . \ . . . 
· . · ·. · . ~ the VllJh!ii Chapter of the Sierra·CJUb ·opposes the sewase treatment plant in 
: .. · .. · ·. • .· ~County em. the Pann!nkey River: IfI cq provide any additional information, 

·. · _ · .. ·: . ·Pleaie feel-me tO cill me at 804/353-5822.· .. , , 
t='!\ .... • ' • ..,. · .. \.:a~-.. _· .. ~ .. . 

. . . . . . . . ,... .. . .. . . . .. . .· ......... · . . . . 

:_: ~· .... : .... _: chair • .::.:~-~ . . 
""' . · : · · Siem CIJJb; Vujinia C~ 

: .4604 Coventry Raid " . . 
· 1ucfunam1, v A .2322f · · ·. . . -;.;~: ·,.· ~·: :, ~· . ·~ ... . . 
. . . . . . 
)"·. :·~,' 

~- ·· .. • . . 
. . . 

. : ' . . . 
.,_ . . 

.. . .. . ... : . . .. ... : ... -:. . . . . . . . 
• "'t •• : • • • • .• "' 

~ .. : .,;_~-- ~ :· .! .. . : . : •. .: ·; <: : ~ ........ -:-

.. 
. · .. • 

, .. 

'\. . . . 

. . . 
.,., . . . 

i .. : . . . 
• 
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Delivery By Hand 
. February 3, 1 !>99 

E. Clark Henl•:Y 
3620 Spring ltun Road 
~eehanicsvill~, Virginia 23116 
Phone (804) 273-6223 

Members of tble Board 
V:irginia Dep1Jt1ment of Enviromnent&l Quality 
4949-A Cox Road · 
Glen Allen, Virginia 23060 

Re: Permit No .. V A0089915 
Totopotom.oy Wastewater Treatment Plant 
Proposed 1~unicipal Discharge into Pamunkey River 

Dear Board Members: 

·This is to exprc~ my concems regarding the above referenced proposed discharge permit 
requested by tbe Co~ of Hanover (the "Countyj. I am strongly opposed to the 
issuance of·the permit at this time. Listed below~ some items foryour consideration.· : 

• The permit is inconsistent with the Clean '1/ater Act because it will effectively 
prevent =ttablished recreational use. I have frequendy used the site for swimming, 

. fishing, and boating on a regular basis m the past. The site chosen by the County 
encompasses the "lmiding" or river access for both Newcastle Fmn on the Hanover 
side of the~ river, and Mr; Woods' firm on the King Wtlliam side of the river. The 
landings c•f course are the natural access points for using the river, chosen because 
of the eu: of iccess provided by the topography~ These points on the river have 
been in use for well in excess of two hundred years. Clearly, the discharge of five 
to ten million gallons of ef!luent a day at this location will prevent the past 
~on'll use from occurring in the future. 

• lb~ has ~insufficient study of the existence of rare or endangered aqtAti~,.. . 
spectes wluch may be damaged by the discharge. ·u( • . .c.3SS 

• The models and evaluations do not adequately consider the effect of the tides, 
various obstructions, and small size of the river. The river is exttemely narrow at 
the dischm!;e point. Fallen trees and other obstructions combined with the tidal 
effects will binder mixing of the eftluent and most probably cause pooling of · 
e:ftluenL · 

• The issuance of the permit is premature. In addition to the unanswered questions 
regarding the effects of the efiluent, there is substantial disagreement between the 
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. . 
County and t1ie _landowner. This has included a lawsuit .filed by the landowner 
alleging misconduct by the County. The permit should be postponed until the tacts 
of the case ~established to insure the Board is not tainted by any misconduct. 

• No ~rps ·of Engineers pmmit bas been applied· for by the County. Once again . 
~owing~ the issuance ~f the~ by the Boird \vould be premature. 

• The site bas gleat historical value mid importance which has not been adeqUateiy 
addressed. 

• There is a no degradation policy for the Pamunkey River. The efBumt ~ed 
is most certainty of lovier quality than the river water at the point of discharge. I 
·cannot understan4 how this cowd not be conSidered degradation of the river. 

• There is. substantiil public· use of the river at the·cioSsing on Route 360, the above 
mentione4 landinp at the discharge-~,. and various landings below the discharge 
site. This public recreational use will be impeded or eliminated. ·0nce again this is 
not consistent with the ·clean Water Act. 

The reasons for denial or postponement of the permit aie many. I implore the Board to 
consider the issue cme1blly and thoroughly. I would also recommend a Visit to.the river 
site by the Board • It does not take much imaginsmon to see that the discharge of five to 
ten million gallons of effluent a day into the river, will effectively destroy any · 
recreational use in the area. 

Your consideration in this matter is appreciated. . 

Sincerely, 

£. U_;t... !~ 
E. Clark Henley 

..•.. 
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Vuginia Departmettt ofEnvhimmental Quafi1J 
4949.A Cox Road 
Glen Allen. Vugbda 23060 

Dear Members of tllle Board: 

It &as come to my m:tmtion tflat the Vuginia Departmmt o~viranmental ~ is considering 
granting a permit far a. sewage outf8II into the Pamunkey River cm Newcastle Fmm in Hanover 
CoUntJ near the R.o11te 360 &ridge. In 1973 r publimed my Master's Degree ThesiS which is 
entitled Frali Watm· Mmse1a of the P"""'11iey River S)Wtem. Y-uginia. This study documented 
the presence of six (6) mussel. species in the nearby area of die Pamunkey River and four (4) 
species at the Route 360 bridge (Page 26, Table ~- In the 1hesis I cited the probability that 1iesh 
water mussels could be used as a sensitive indicator of water quali1J and proceeded to survey the 
river syste!D for the ]presence and distrioution of mussel species. A premise· of my thesis was that 
improved~ quaLlit;y, .in this instance by the impoundment resulting from· the Lake Anna Dam,· 
would allow the m.uusel population to increase because heavy metal toxicif;y from acid mine 
drainage would be ~:nodified. There was documentation of greater mussel species diversity and 
populations below the confluence of the North and South Anna Rivers (ie. the Pamunkey River). 
I urge you to insist diat a weH documented qualified study be done in May and June 1999, so 
that an Updated documentation can be compared to my study and so that those musse~ that are in 
the rare and endangered category may be protected. Your office is entrusted with ~ 

. for helping improve and maintain the quality of our enviromm:nt. As a Vqima: citi%.ell for many 
. years and as a contributor of baseline data, I urge you to delay granting a permit until an 

adequate study has been ~oae. 

s~~ /I. ~:d,j' 
~ B. Riddick, M.S. 
2701 Dix Inlet Road 
Virginia Beach, Vuginia, 23452 

.. .. 
,. 
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2'31 McM1anaway Drive 
Mldlotbfans, VA 23112 
Febmary Js, 1999 

Members ~r the Board · 
V!rpnla Department of Enmonmental QuaUty 

· 494J.A Co1: Road · 
Glen Allen, VJrglnia 230QJ 

D-.r Board Members: 

Fea 03'99 l2:si.No.OO? P.o2 
'-) 

The sixth p1oint of the Scout Law sta~ that a Smut Is kind. "Wltbout good nmon, 
. he dam not hann or ldlJ aa7 IMng lbJng~" . _ . · .. · 

Before pu.UJI& a permit for sewage ouUaD on Newmatle l'arm, please allow time for 
tborougb b:k>loafeid. tesUn1. Evidence shows that rare, threateaed or mdaa1~ 
mU11ds DUiy. be pnseat at the lite deslp•ted. 

We S~ta :md Scout Leaden hope Newcastle Farm can be saved for the campln1 
and ~~DI we have to111 en.Joyed there. We lhJDk 1wlmmin1 In sewqe would 
not be good! for us, nil we do not waat the llllllSels ~ be b\· · 
?lid· .. 
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1783 Walkerton Road 
Walkerton, VA 

January 26, 1999 

Members of the .Vuginia State Water Coittrol Bo8rd 

Depattment of-Quality 
4949 - A Cox Road . . 
IU~VA23060 

Dear Board Members: 

I~ writing this letter in response to the request by Hanover County asking for a 
permit to allow treated sewage to be discharged in the Pannmkey River at New 
Castle Farm. 

I am opposed to this plan for two Rasons. 

(1). The strong possibility that this discl>a'Be could endanger several aquatic 
freshwater mussels currently living in this area. Please refer to the endosed letter 
from the Depmtlnent of Conservation and Recreation. Does this violate the 
provisions of the Clean Water Adi In addition, this location bas been a &mily and 
mends swimming and recreation spot for over three dedldes. .The county's plan . 
WO~~. definitely end this. 

(2) There ism citizen support that I can determine. At. the hearing before the 
Stat Water Control Board on Janwuy 19, 1999, there were no comments 
supporting this plan. My strong reaction to this is that the. taxpayers of Hanover, 
and I am one, are not anxious to see a treatment plant built off the Pole Green 
Road nor have ~·treated waste water discharged into the Pamunkey River. . 
Hanover County' could choose to negotiate for this service with Henrico and/or the 
City of Richmond. This would be a prime example of regional cooperation that 
we hear much about on the local level and in the state legislature. Yet, tlie 
Han~ Board of Supervisors prefers not to explore such a p~ but prefers to 
create a vast public utilities department and system which has to be paid for by the 
county tax-payers. How much better it would be if the counties that surround 
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large metropolitan citieS did ~t t1y to compete with their sefvices but fo~ a 
regional coo:perative to handle safe drinking water and a safe method (to its 
citizens and ito aquatic life) of disposing of waste waterl This is the best 
environmenial argument that there isf 

Thank you f'br the opportunity to Submit my views. 

Sincerely, 

·JJt~-rc~~~ 
Marion R. Jctnes '-' · 
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DavidG.Bdck!ey 
Dinclor . 

COMMONWEALTH of VIRGINIA 
DEPAR.TMENTOFCONSERVAnON AND RECREA.DON 

· · 217 Gcivcnor snac. Jnl floor : 
mD (804) 786-2121 IUdmmcl, Vqinia m1t (ICM) 786-1951 PAX (ICM) 3'71-247, 

Francis Crutchfield 
1196 Huguenot Trail 
Midlothian, VA 23113 

hap:/Jwww.-re.ft.mt-clcrlvahcrJmnl 

RE: Totopotomoy Wastewater Treatment Plaut 
Freshwater mussel infcmnation · 

Dear Ms. Crutchfield: 
. . . 

Enclosed please find copies of Virginia Department of Conseivation and Recreation - Division of 
Natural Heritage correspondenCe regarding the above referenced project and genei-al aquatic 
infonnation: 

April 29, 1997 .letter to Hazen & Sawyer 
April 22, 1997 letter to Henry BroadduS . 
Rivers of Life, Critical Watersheds for Protecting Freshwater Biodiversity 
Effects of Contaminants on Naiad Mollusks (A review) 

. -
According to the infonnation cmrently in om iii~ the P."eeil floater (Lasmigtmll sulwiridis, 
G3/S2/SOC/SC), yellow lampmussel (Lzmpsilis cariosa, G4/S2/SOC/SC) ~ Eastem 
lampmussel (Lampsilis radiata, GSIS2/NFISC) have been documented upstream from the 
proposed discharge site. 

. . 
The green flo~ is a fi'eshwater mussel species which ranges from New York to NortJ:i Carolina 
in the Atlantic Slope drainages, as well as the New and Kanawha river systems in Virginia and 

. ..,W.~ Vhjinia. This species is currently classified as a species of concern by the United States 
tf~ and Wildlife Service (USFWS) and is believed to be declining throughout its range to the 

;e,_oint that it may wamJit FMcml listing as Threatened or Endan1ered. This species inhabits . 
riverine habitats ranging from small streams to medium or large rivers, and apparently has 
declined throughout much of its range; this species may even be extirpated from some drainage 
systems. Based on OCR staff lmowledge recent efforts to reverify known populations throughout 
Virginia have been largely unsuccessful; no new occmrences· where found during a 1997 status 
survey in the James River, New River, Nottoway River, Potomac River, Rappahannock River, 
Roanoke_ River and York River drainages (Chazal & Hobson, 1998). 
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Yellow .lampmussels typically occur in larger streams and rivers and is typically found in . 
·sand and gravel where good current exists. The ·infmmation currently in our files, indicates that 
the Eastem lampmussel .occurs in rivers or blackwater creeks in a substrate of soft sediments, silt, 
and sand which ~y contain a large amount of organic ~erial or detritus. 

Mussels and other bentbic orianiSms have suffeTecl hreparable declines· in populations due· to 
anthropogenic acth1ities and pollutants in the waterways (Neves, 1991 ). Because m~elS;; 
sedentary, they me iiiiilile to move from habitats that are being degraded or are no longer 
suitable. Freshwatc:r mussel are susceptible .ta such activities as degradation of riverine habitat 
and declining ~ei· quality. Impoundment, dredging, chmmelization or othei.activities that alter 
water flow may all adversely affect populations of mussels and pomoly the fish which serve as · 
hosts for mussel glctehidia. Pollution and increased siltation and erosion into streams from 
adjacent lands can impair feeding, reproduction ~ respL.-alion of mussels. In addition to direct 
impSSU to the mussels, the local fish fauna may c~ge, eliminating needed h«?~ (NeV"es, 1991). 

I have attached sevc:ral other letters.that may been interesting or usefW 'to you. The first is DCR's 
response to the DEQ Wati:r Quality Standards which includes ~me concerns about wastewater 
discharge and mussels. The second is a letter in response to a water withdrawal and wastewater 
treatment plaDt in Nelson County. · • · 

You may also want to consider con~g the Virginia Departm~t o_f Game and Inland Fisheries 
and the United Statc:s Fish and Wlldlife Service to see if they can provide fUrther infomiation that· 
may be useful to yo·a. · 

Any absence of daU1 ma: indicate that the pro· ect area has not been surv rather than co 
lb.at the area lacks additional entage resources. New ~ updated information is 
continuatly added tc> BCD. Please contact OCR for an update on this natural heritage 
ilifonnation if a significant amount of time passes before it is utilized. 

.. . 
· S~ould you have any questions or eoncerns, -feel ·free to contact me at 804-371-2708. Thank you 
for the opportunity to offer this infonnation. · 

Sincerely, 

11.tJJ. (.1., J~ 
Lesa S. Berlinghoff --0 ~ 
Project Review Coorcfinator 
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The next issue concerns a draft permit for the County of Hanover's Totopotomoy Sewage 
Treatment Plant which was the subject of a Public Hearing about three weeks ago. I want to 

· ask the permit writer, Mr. Allan Brcckenbrough to come up and ao the staff presentation Mr. 
Vanauken chaired the Public Hearing we had at the County Courthouse. It was quite a spirited 
event Hopefully, we can narrow it down. Ifs a complex permit; the issues are complex and · 
hopefully we'll be able to sort through those for you. I assume that you all got the packages we 
sent out last week., Hopefully, they gave you an opportunity to get an· idea of what the issues 
are ••••• Mr. Brockenbrcugh will try to guide ycu through those. 

Allan Brockenbrough: 

Gooci Morning· Mr. Chairman, members of the Board. My name is Allan Brockenbrougti. I'm the 
permit writer for the proposed Totopotomoy Wastewater Treatment Plant in Hanover Co. You 
have before you a very complex. major new permit for a major wastewater treatment facility on 
the Pamunkey River. It entails a lot of complex permitting issues. I trust you've had an 
opportunity to review the detailed briefing package provided last week. I'd like to summarize 

· those issues for you. Feel free to interrupt me at any time with any questions you may have. 
We're also handing out a copy of viewgraphs and a little petter map to help you visualize some 
of the areas that are of concem through this hearing and permitting process. Hanover County 
has wrestled with what to do for long term sewage capacity for many years now. They 
currently operate three wastewater treatment plants for the community of Hanover Courthouse. 
the Town of Ashland, and the vicinity of Doswell. The majority of their sewage is presently 
sent to Henrico County for treatment at the Henrico Regional Wastewater Treatment Facility. 

· Beginning in 2003 the county believes that they will be exceeding their allocated capacity at 
the Henrico facility and has· a need for additional sewage capacity. In the mid-80s they 
decided that a wastewater treatment plant on Totopotomoy Creek with a discharge to the 
Pamunkey River was the way they wanted to proceed. Yof.ive got a map there in front of you; 
the ·black and white map whid) shows the location of· the- treatment plant on · Totopotomoy 
Creek and the discharge down on the Pamunkey. You've got another color map before you 
that has a little better detail on the receiving stream. Questioo arose about copies of maps, 
etc., by a member(s) of the board. (Not understood) The county applied to DEQ in April of 
97 for a discharge permit for flows of ·5 MGD and 10 MGD. There were numerous 
modifications to the application over the years, over the next year and a half. The application 
was considered complete in Odober of 98. Now, knowing that there was substantial public 
interest in the proposal the county officials requested, up front, that we authorize a public 
hearing for this permil The hearing was authorized and held ·in Hanover Courthouse on 
January 19ttt of this year. Mr. Van Auken served as the Hearing Officer. About 65 individuals 
attended the hearing. We had comments from 1 a to 20 individuals. We also received 25 to 30 
written comments. during the notice period. The detailed summary of the oral comments and 
written comments, also, is included in your briefing package. We've categorized and tried to 
prioritize the issues in tenns of their applicability under the VPDES Pennit Program. I'll 
summarize it for you, and address each for you. The primary concern that we saw, the 
number one issue, was dissolved oxygen (DO) in the Pamunkey River. We're located in a 
very sensitive sedion of the river in the very top of the estuary. Route 360 or slightly above 
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360, is pretty much the upper end of the tidal action in the estuary. Below 360 for about a 
distance of 8 milies we've got pretty good water quality. When we get down in this area known 
as the •islancr we have existing dissolved oxygen. (DO) violations·in the Pamunkey River; the 
staff beUeves".duca to the extensive marshes in the area. This one marsh right here in the island 
area covers rou,1hly a square mile that is mud flat at low tide and submerged at high tide. And 
the Pamunkey from there on down ••••• we have another regional map on the back side of 
this •••.• .is very :much dominated by marshes. To orient yourselves. we're talking about. 
it .•. here's 360; cfischarge location in here; 6 miles down to this fitst very large marsh; from 
there on out the Pamunkey River is dominated very much by extensive tidal marshes. And, 
like a lot of the rivers we have throughout the state with a lot. of tidal marsh \Ye often have 
suppressed dissolved oxygen (DO) levels as a result of the organic load in those marshes 
thaf s delivered tio the river with every tidal cycle. We've had a ·policy, the DEQ, since 1987 for 
waters that are impacted by swamps or marshes •• and that· is that we apply limits of 1 O mg/I 
CBOD5, total sLtspended solids (TSS); and 3 mg/I TKN. And it is our opinion that effluent 
treated to that degree is not hurt or further contribute to lower DO values in the receiving 
stream. Thaf s such a high lev~I of treatment that you can put as much of if as you want out 
there and ifs not going to further suppress DO. ·You're pretty much talking about being close to 
background cond91tions. Those were the limits originally put in this permit During the 
permitting proce~ss we did back off of the total suspended solids (TSS) limit to 15 mg/I at the 
request of the applicant That meant some cost savings in tenns of whether or not they would 
immediately need effluent filters· at the facility.- There's not a real direct correlation b~een 
suspended solid:s and DO in the river and we accommodated that Since that time we have 
reevaluated that and due to the extent of the low DO values in this area of the estuary, we 
experienced low DO, roughly 30% of the time we'll violate the 5 mg/I daily average standard. 
Due to the exten1t of those low DO occurrences we think that we need to go back to the 10-10;-
3; the original 10-10-3 that was in the permit and restore that original 10 mg/I suspended solids 
limil Not so muc:h out of concern for suspended solids, . but for the additional reliability it gets 
you on the oxygen demanding materials and on the CBOD. In order to meet 10-10-3, the 
Virginia Oepartrrient of Health generally requires ~rtiary treatment effluent filters. Facilities we 
have in this regic,n with effluent filters consistently put out BODs and total suspended. solids in 
the 1-2-34 range, pretty much ·the background level that we have in the Pamunkey River. 
We've also gone and reevaluated the DO limit We had a minimum DO limit of 5 mg/I which is 
the stan~ard in this permil As a result to the public comments and taking a doser look at the 
DO violations in the Pamunkey we've decided to inaease that to 6.5 from 5. 

Board Member fMr. VanAuken): 

At this point coulld you tell us approximately what the dissolved oxygen level would be when 
we get down around the island, along the aeek? 

Brockenbrough: 

We have DO v;alues in that area in the summer time in between 4 and 5 on a 24-hour 
average. On an instantaneous it may be down around 4 or even lower on ·an instantaneous 
value, but on a 24-hcur average we violate the 5 roughly 30% of the time. Ifs upper 4s, mid 4s. · · 
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Board M~er (Mr. VanAuken): 

Thaf s the natural concfdion though. 

Brockenbrough: 

Thaf s right Thaf s right We have S's, 6.5's up in this area during warm weather. The second 
issue that was brought up was toxic impacts and impacts on mussels and anadrcmous fish. It's 
a very important segment of nver for anagamous fish spawning, a lot of striped bass, shad 
spawning throughout this whole, whole area. A lot of fry staging here all summer long waiting 
to go back out to open waters. We· believe that the permit is protective af these organisms. We 
believe that our water quality standards are protective of endangered species and all the 
species we have in Virginia. We don't ·feel there'll be- further degradation of DO to impact any 
of these species. With regard to toxics, there are a lot of conservative assumptions that have 
gone into the limits in this permit There's mixing from the water that comes down the river. 
There's also tidal mixing. We have not given the applicant any credit for any tidal mixing. in this 
section of the river. We've only given them credit for the mixing they get from the freshwater 
flow coming down the river. A very conservative assumption. We believe the water quality 
standards are protective. But, in response to the concerns about the impacts on organisms. we 
have proposed to add a study in the permit where the pennittee or their consultants will go out 
·and deploy •n artificial substrate:.usually milk crates in the river above and below the 
discharge· once a year. Leave those in the stream and ··retrieve and study the 
macroinvertebrates -that have colonized on that artificial strata to further define the extent of 
any impact. The third issue which is dosely related to the first two is endangered species. 
This section of river is not designated in our water quality standards as containing endangered 
species. That doesn't mean that they're not there. It hasn't been designated. We do believe 
our standards and the permit are protective of endangered species. The species of_concem is 
a mussel. Mussels are disappearing at an alanning rate all aaoss the country. For· the most 
part it isn't due to pollutants in the WC:Jter column though. The primary· factors that are resulting 
in the great dedine of mussel population are mostly destruction of the habitat They don't deal 
with shifting sediments. And, inadequate soil and erosion control measures have resulted in a 
lat of siltation, a lot of sifting sediments in a lot of these rivers that the mussels aren't able to 
adapt to, There are a lot of other reasons. including predation, introduction of exotic species 
such as zebra mussels and whatnot that out-compete them also. Were it induded in our 
standards as containing endangered species, the onJy effect on the permit would be a hallogen 
ban. We would not allow the use of chlorine as a disinfectant. The county is not proposing to 
use chlorine disinfection. From the very beginning they've gone with ultraviolet disinfection, so, 
if there were any endangered species in that s~an there really would be no impact on the 
Omits in the permit The limits in the pennit are protective. The county has gone out and done a 
survey in preparation of their application for a permit from the Corps of Engineers for 
construction of the outfall facility. Results of that survey are subject to a bit of debate and 
dispute by some of the opponents. But again, that doesn't have any impad on the limits in this 
permit and we'll leave those issues to the Corps and their evaluation of the 404 pennit for 
construction of the outfall. The third, or, excuse me, the fourth major issue has been discharge 
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iacation. I know yOlive received some correspondence on this. There's discussion in oLr 
summary. I'll w.alk you through a brief history. The discharge location is located en a very 
large, privately held farm known as Newcastle Farm. I beReve ifs roughly 900 acres. The 
county's original proposal was to discharge pretty much in the center of the farm. The farm, 
basically, runs firom 360 down to this tributary, down here (pointing to map). Encompasses all ,... 
of that open area. The county's original proposal was discharge here In the center of the farm. 
Thaf s the location of a family-owned boat ramp ~nd irrigation stte where they withdraw water 
for their irrigation and use the river for fishing and Swimming. Not wanting to have that at that 
location the family approached the county and asked them to evaluate some alternatives. The 
county evaluatEKf an altemative at the top of the farm here at the 3SO bridge and two (ID\ 

alternatives; onct about there (pointing to map) known as Downstream I, and one further down 
known as Downstream II. After evaluating those sit~ the county selected the Downstream II 
site and amend1Bd their application ·accordingly, and the perm~~ was modified. The landowner 
made it clear that he was not interested in selling to the county under any circumstances. They 
were going to have to exercise their right of eminent domain. The county also determined at 
some point that this lower parcel, while on the same farm, was not on the same tax parcel. It 
was not included in their conditional use permit, local conditional use permit Neighboring -
property ownen1 had not been notified they didn't have their own zoning straight for that 
downstream site1. 

Board Member (Jo~n Kwong): 

Could you explain that part if you will •.. ~~-' didn't understand {Boardmember) 

Brockenbrough: 

They have to g1:> through and rezone the property or issue a conditional ·use pennit for the 
property to be able to construd that sewer line. And they had gone through that process before 
they came to us to apply for a permit They detennined that this farm was chopped up for tax 
purposes into SEtveral parcels and this lower parcel was not included in their permit The end 

fS'I 

result was the cc>unty moved back to the original site. · t*I 

Now, I ~ow yoL1've had some correspondence and whatnot and know thaf s been subjed to a 
suit and a lot of discussion on intentions and what not 

Board Member (Karl F. Wenger): 

Why do the owners of the farm objed so, to this particular outfall if this was all done in 
advance and the1 conditional use permit was granted? Was it over their objections? 

Brockenbrouglil: 

Maybe, they cari1 speak to that, but I would assume that H was over their objedions. I believe 
they had pretty much indicated to the county all along they weren't interested in having an 
outfall on their property. 
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~ Allan, t can confirm that . 

~ 

My name is John Marshall .•• we represent the landowners and the conditional use permit was 
issued over their strenuous objections. 

Brockenbrough: 

The bottom line is DEQ normally does not pick discharge locations. The board, State Water 
Control Board has, on occasion, ma)'i?e changed a IQcation if i~ was a driving water quality 

· issue to make them m.ake that change. That is· pretty much a local land use issue. The 
applicant says what .they want to do; they come to us with· a location and we establlsh the 
standards and the pennit conditions to protect water quality at that location. 

Board Member (Mr. VanAuken): . 

I have a couple: of questions for you here. The first thing, since you talk about the outfall 
locations, would you tell us, please. what is immediately below each of these two outfall 
locations? 

Brockenbrough: 

Approximately 50 yards below the proposed location is an irrigation pump for the farm. There's 
a boat ramp and an area that's been used by the family as a pic;nic-swimming area. 

Board Member (Mr. VanAuken): 

Used by tbe· family, or ·used by the public, or only by the family {Question garbled somewhat) 

Brockenbrough: 

We've gotten ~me letters from Boy Scout troops and what not that use of the property as well. 
Down here you're getting ..•. you're at the property line for the most part. and you're getting into 
other neighboring properties. There are similar boat ramps. boat docks, hundred, hundred-fifty 
yards maybe below that downstream site. 

Board Member (Mr. VanAuken): 

~ Is there any swimming in there .... .is that colony used for ~mming in that area? 
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I don't have any firsthand knowledge of thal I'm sure there has been over the years, at some 
·.point Whether c:Jr not there is right now, I don't know •. We establish standards to protect: the 
waters and maintain them as fishable and swimmable. Okay. We have a fecal coliform limit in 
that permit that :should protect that use in the· stream. Thaf s not to say that you or me or any 
person that knew of a sewage discharge might not choose to swim there if they knew it was 
there. But the permit is designed to protect that use. 

Board Member (Mr. VanAuken): 

But. in_. reality, ycau could be.dis91'1arging to still water and the people knew it was ceming from 
the sewage treatment plant. they prcbably wouldn't swim right below it 

In doing your ca.lculations for this, now, you're working with an area above 360 with a normal 
straight flow rive~r and down below the area we're talking. about we've got tidal river. In the 
area where we'rta talking about. you've got a combination. Arn I correct in assuming that you 
have computer models that will help you with flat flow and other computer models that will help 
you with the tidatJ area but where you've got a combined effed that computer models don't 
work too well? 

Brockenbrough: 

It's certainly moire difficult There has been some modeling of the discharge. The outfall 
includes a cfdTusEtr that basically goes a third of the way aaoss the river and has multiple ports 
to encourage vetry rapid mixing arid assimilation into the stream. There has been some 
computer modelilig of that. The modeling we've had a little bit of concem with and that's why 
we've have gone with the approach of just giving them credit for whaf s coming down the river . 

. · I suspect that WEtre this facility to· be built, permit issued, and facility. built, that within a few 
short years we'd probably be looking at a dye-study to further pin down the degree Of tidal 
mixing that maybe they'll get a~t for in the Mure, as they grow. 

Board Member (.Mr. VanAuken): 

The long ·and shc>rt cf this is this is a lot more difficult than most cases to figure Whaf s really 
going to happen here? 

Brockenbrough: 

Yes sir. 
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Board Member (Karl F. We~ger): 

If I recall correctly what I've read in here there are •.•. soine of the people who are objecting to 
this, point out that there are some alternatives that are as feasible as using a county treatment 

· plant and so on. Is that correct? · · 

Brockenbrough: 

There were a lot of altematives kicked around. One of those was whether or not Hanover 
County could have or should have negotiated for additional capacity with neighboring · 
jurisdictions, City of Richmond, or County of Henrico. Thaf s a local issue that we don't typically 
get involved with. The county's made the decision of how they want to proceed. Ifs our job to 
write a pennit to protect the river for the project they've· proposed. 

Board Member (Jo~n Kwong): 

Let me clarify something for my understanding. Personally, from what I know ... I have 
problems with imposing costs on private landowners, for widespread public benefit, but, that's 
not really the issue before us .••••• is that correct? What you're saying is that the county, or, the 
city has made this decision and our sole job here,. today, is to decide if we can grant that 
permit based on water quality ....•.• (question completed/assisted by A. Brockenbrough as 
indicated below/next). 

Brockenbrough: 

Are we protecting the water quality? 

Board Member (JoAnn Kwong): 

· So we .••. ifs not really our position right now to be debating either alternatives,· or alternative 
sites for the discharge, is that correct? 

Brockenbrough: 

It generally is nol We get a lot of issues thrown to us at Public Hearings that aren't' really 
applicable to the VPDES Permitting process. Is the growth that the county wants, that the 

f!l\ county's planning for good? You know. Ifs not a water quality issue, or a discharge pennit 
issue. ifs a local planning land use issue. 

Board Member (JoAnn Kwong): 

So, even if there are alternatives that we think· would be better, we are only to address the 
question of whether the water quality will be impaded based on the standards that we have 
put Is that the correct interpretation? · 
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Brocke~brough:: 

Ifs ge~erally how we proceed. Maybe ••••.•• (intemipt) 

~oard Member (Hunter. Craig): 

Mr. Treacy, would you help us out •.• 

Treacy: 

Thaf s generally the practice we've taken over the years. ·This is· a long-standing . practice. 
This •.• as far as sighting a faQlity, I think Allan mentioned that in some instances where we 
believe that an impact to water quality is something that can't be handled without 

.. (muffled) •.•.••••.••.. we have done that And, often times, during the course of negotiating a 
permit we Will talk about a number of altematives With the applicant and we'll try to minimize 

. the impact to water quality. H~ever, once that decision is made the local govemments have 
gotten their approvals, ~d the actual site is picked, then our· foa.as becomes much more 
narraw, which is to ·examine water quality impacts in the receiving stream and to protect the 
uses of that str~m. · 

Board Member (.JoAnn· Kwong): 

So, given that, dc1 you feel particularly confident that the permit we're talking about does not, or 
will not violate thEt water quality standards? 

Brockenbrough: 

No, we're appl~ing the same standard to the receiving stream at either loeation. If a 
concentration of 9'X' of some pollutant is allowed in the receiving stream that same 
concentration will apply in the stream regardless of where they discharge. As a more practical 
matter the way this kind of plays out is in the long tenn this facility wants to grow to 30 MGD. 
At some point, w&ty down the road, it is likely that additional controls will be necessary on $Orne 

toxic parameter. If a level of ~ is required in the river at both locations, well tha~ might be a 
level in the discharge of 10 lbs., here, it might be 10.4 lbs. here. It more affects the allocation 
that the pennit hE1s and the loading limits that are applied to the applicant But we apply the 
same· standard. The river has the same degree of protection at either location. 

Board Member (.James Couch): 

The future is stiU tiot something that we have before us today (thafs corred .... Brockenbrough) ~ 
because we don't know what the water quality standards will be 1 O years fi-om now. It may 
change at which time the· permit is reissued and that would be most of those standards. 
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~ Brockenbrough: Thafs correct. 

Board Member (James. Cou~h): 

So, thinking.What it may grow to ·is moot St this point A question I would have is .. you say this 
~ is a farm. What is the production of that farm. Is it a aop, or livestock? 

B~ckenbrough: 

I believe ifs mostly crop land. I don't know if a representative of .•...•. _: 

Board Member (James Couch): 

Crop land with irrigation. you say, on it? 

Brockenbrough: 

Yes. 

Board Member (James Couch): 

And, there's a, is there any record of non-point pollution to this section of the stream, say, 
from 360 on down? · 

Brockenbrough: 

We don't have a record, per se, of non-point pollution •. There's a lot of, as you can see, all the 
white area, there's certainly a lot of agricultural use in this watershed. 

Board Member (James Couch): 

So, use for swimming and so forth, there may, also •••• by monitoring what is going on here may 
actually give people a better sense of what the quality of the water in that stream· is supposed· 
to be .•• (comments not audible) .•• would that be true? 

Brockenbrough: 

Yes, We're going to have monitoring. There's monitoring in the pennit of the discharge. 
(Exchange of comments ..... as well as an indication of fJny affect). The toxic impad will ·be 
monitored, also. (Comment .... which is not happening now.) No, no we don't have a benthic 
work ongoing in this area 
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Board Member (.James Couch): 

And, that data would be available to· anyone who'd want to pursue it, would it not So, if I were 
inviting a family outing to swim there and .some time in the ~re I could find out exactly what 
the quality of the water is •••. as opposed to historically, i~s been fun to swim in. 

Brockenbrough: 

Yes, you're going to have effluent data and you're going to . have data from their 
macroinvertebratEt study. The permit c;lcesn't include instream fecal monitoring. 

Board Member (.lames Couch):. 

Righl Thank you .. 

Board Member (f'reston Futrell): 

What crops are grown on tnis farm and what tillage is used? 

Marshall: 

I can't answer that specific question. Sorry. 

Brockenbrough: 

Farms in the area1, typically, are com, soybean, wheat rotations, pretty much throughout that 
whole area 

· Board Member (JoAnn Kwong): 

The information we have refers several times or many times to stewardship that the 
landowners have taken •••• can you give me an idea .•• are there specific practices that .they can 
put in, placed on their land that are really great examples of priv~e conservation? 

Brockenbrough: 

Thafs somewhat of a family tradition that goes back to the ownership of the farm by their 
ancestor, Edmund. Ruffin, a very famous agriculturist in the 1 BOOs who- developed a lot of 
innovative practice1s 150 years ago and I think the owners have conveyed in their comments 
that they've taken that tradition of good stewardship very seriously, and good agricultural 
practices very seri1:>usly. 

Board Member (J10Ann Kwong): 

How do you see this playing in with their conservation tradition? 
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Well, they've expressed a concem ~ irrigating in that section of river right next. to a discharge. 
w~ don•t believe that that's going to be significant health threat whatsoever. The degree of 
treatment required in order to prated the river is much greater than that we would require to 
protect a crop if it wasn't being discharged. ~o. we don't see that as a significant. threal 1rs a 
matter of you know... I guess-disrupting their use. 

Board Member (JoAnn Kwong): 

Well, I guess that's where I'm trying to get. ..•• how will this visibly impact and change the land 
for the landowners in terms of either enjoyment. of their property or their use. 

Brockenbrough: 

I guess after it's construded there will be a small structure. ·I'm not sure how much land they're 
talking about taking right there at the river •.•.. ai, acre? .......... ~re will be a structure of some 
sort right there. There will be presumably an access road that county employees would have 
access through the center of a family farm· to get to. 

Board Member (James Couch): 

This is going to a condemnation hearing? 

Brockenbrough: 

I don't know where that stands, but. presumably it will be. 

Board Member (James Couch): 

Actually, if ifs not going to be needed or sold it would have to be condemned ..•...•..• a process 
by which compensation would be decided ultimately by the court? · 

Board Me~ber (Mr. VanAuken:) 

I think there's a little more in this than just the use of the farm. This at one time apparently 
was a significant town and there's some archaeological significance in there, too. I have some 
other concerns ...• I'm concerned that the county switched their location back after deciding on 
the lower outfall. It is my understanding that the lower outfall will give a little better mixing, 
maybe not much, btrt a little advantage in mixing and what I lik~ about it is getting below this 
site that apparently groups swim in. Our runs at the water meets swimming standards but the 
reality is that when you put that outfall in ju~ above that dock, that people aren't going to swim 
there anymore. And, I think thaf s an important and beneficial use for the water. 
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Brockenbrough: 

Well, I think th~at would impact that use at that location. Very definitely. There are additional 
access points tc> the river all along here. The river is tidal. It· does go back and forth. . . . .. . 

Board Member· (James Couch): 

So, thaf s not the only swimming hole thaf s possible on the river. 

Brockenbrougll1: 

No sir. 

Board Member (Lance High): 

But at the standards that are written into the permit. in your professional judgment. they're A 

protective of hurnan ~ealth .••. .is that correct~ 

Brockenbrough: 

Thaf s correct. 

Board Member (Lance High): 

I know there protective of propagation of fish, and shellfish as well? 

Brockenbrougtn: 

Yes. 

Board Member 1[James Couch): 

Did you say thir1gs on the .... I guess ifs the north side the up side of the river, that is also 
agricultural? 

Brockenbrough: 

Pretty much all of these white areas you see in here is agricultural. 

Board Member ('James Couch): 
. ,. 
Does Hanover Cc:>unty have conservation zones? 

Brockenbrough:: 

I believe they do '.through the Chesapeake Bay Act. 
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Board Member (James Couch): 

Is this not a part of il ~downer has not chosen to put their land into the conservation zone.? 

Brockenbraugh: · 

In terms of a conservation easement to preserve it as open land •••• I don't know, maybe the 
representative of the landowner could tell you. 

Board Member (James Couch): 

I mean thaf ~ ~ way that if somebody Ylants to protect their land for a long period of time. 

Brockenbrough: 

I'm not sure ••• they also have coursted .districts out there and I'm not sure of the status of this 
property. Are y~ aware of (interruption) 

Marshall: 

There are no easements at this time .•.. conservation easements .•• (comments not audible). 
There are no conservation easements on the property at Newcastle. · 

Board Member (James Couch): 

But the option has existed in the county to put land in such a district. is that corred? 

Marshall: 

Right, that would be an option. 

~ Board Member: 

Has been an option? 

Marshall: 

Thaf s corred. 

Board Member (Lance High): 

At this time are there any other proposed discharges on this river? Other applicants? 

00~684 
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Srockenbrough: 

We have a· much smaller discharge in King William County under construction up here right 
now. That is or1 the order of magnitude of 25 or 40 thousand gallons per day with the same 
limits, 10-10-3 limits that would discharge to Monquin Creek which flows down through this 
island area and enters the river down here.. So, we do have another proposal, much smaller ,,... 
scale, but the same standards apply to it · · 

Board Member (Mr. VanAuken): 

At this point I ha.ve a question of our eouncil. ·ooes this board(?) have the authority to set the 
outfall location if they deem it important? 

Love Field: 

No. We have tc talk about what you mean by important I think I concur with the ..•. that your ~ 
powers that des1cribe it to you where this board finds that location of outfall (comments not . 
audible) 

Board Member t:JoAnn Kwong): 

Could you speak up please, Deborah? 

Love Field: 

That you impres:; matters such as the location of the oUtfall in terms of its impact on water 
quality as opposetd to just some sort of generic importance. 

Board Member (Mr.VanAuken): 

Well okay .••.• if the outfall location affeds the beneficlal use of the water, when does. the board 
have the authorit)r to set the outfall location? · 

Love Field: 

The board has the authority to prated water quality and to propose permit conditions to do 
that · 

Board Member (.James Couch): 
. . 

What I think we need to remember is the water that the standards are geared to; not 
somebody's psydiological perception of that water. If the water has met the quality standards 
maybe that because of other issues, a person chooses not- to use it I don't think we can get 
into that area. 
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Board Member (Lance High): 

What will be the first flow out of this pipe? What's the magnitude of it? 

Brockenbrough: 

Their plans are to initially build a 5 MGD facility. I don't know at that time whether they'll just 
take the flows over their allocation from Henrico or whether they'll go ahead and take all their 
flows they're sending to Henrico and send them to this location, or what· But, initially, they will 
buDd a 5 MGD facility. They also have a permit limits for 10 MGD. I guess the staging of that 
depends on their growth patterns and economic development and what nol 

Board Member (JoAn~ Kwong}: . 

~ So, the smaller one that you mention the 25 to 40 thousand gallon per day .... that's not 
sufficient measure for the area, ifs just one of several things that will be done? It could not be 
in place of this to meet the new .••• 

Brockenbrough: 

That is for_ an· area of King William County off the map out 360 here ..•• to serve an industrial 
development client. I think, thafs gone out in that area in a very small litUe village area Ifs 
nothing on the scale of what we're talking about in Hanover. 

Board Member (Karl Wenger): 

Did you say that the treatment level would be tertiary? 

Brockeribrough: 

Generally. with 10-10-3, the .... (interruption) 

Board Member (Karl Wenger): 

This is potable water, is it not. strictly speaking? 

Brockenbrough: 

I wouldn't drink it ..•• I've had plenty people claim that you could but I haven't seen anyone do it 
yet (laughter) But, yes, ifs pretty close, you kl)ow ..• your actual •.• you design for 10-10-3 
under peak loading worse case scenarios. Under regular conditions, especially under dry 
weather conditions when you have critical conditions in the river a lot of these plants typically 
are putting out 2, 3, 4 mg/I. P.retty close to background in the river. 

o.-~~_sss 
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Board Member (Karl Wenger): 
. . 

Well, thaf s whalt they use far drinking water .in Europe, except that everybody drinks beer. 
(laughter) · 

Board Member (Lance High): 
.. 

With respect to 1he dwarf wedge mussel, that's the mussel thafs fe~ly protected •••• do you 
have any studi~s .that will show that this discharge will protect that particular musseJ? 

Brockenbrough: 

I don't know that we have a study on that particular mussel. There are hundreds of varieties of 
mussels. We did review some toxicity data for mussels in reviewing these limits, and, for the 
most part. our water quality .standards are very protective of mussels. Mussels are being ,.... 
impaded by other, other impacts of development ••••• siltation, predation, other non-native 
species moving iinto an area, zebra mussels, out competing, you know ••.• that sort of thing. 

Board Member (Lance High): 

Do we know for •• fact that the dwarf wedge mussel fs in the locatio~ of the .proposed.outfall? 

Brockenbrough: 

No, we do not It has been found in the past in this basin. In 73 there was a VCU Masters 
student that did ;a survey here at the bridge and I believe she found two fairly common species 
and two rare Sipecies. They are rare, threatened, and endangered designations. The 
endangered spet:ies, the dwarf wedge mussel was found on the South Anna River in the same 
watershed, but !50 some odd miles .. upriver at Route 54, west of Ashland. We've got two or 
three additional issues that have come up. Do you want me to proceed? 

Board Member !(Hunter Craig): 

Please. 

Brockenbrough: . 

Okay. The next is wetlands impads and the impact of construction of sewer lines and the 
construction of t1;1e outfall in the river. Thaf s really beyond the scope of what we've considered 
in this permit which has been the affect of the discharge on the receiving stream. The 
applicant will have to go to the Corps of Engineers (COE) for a 404 permit for construction of 
those pipelines and what not And, we're leaving those impacts from construction of those 
pipelines up to the Corps and their review of their permit program. There've been issues 
dealing .with nutJients, this segment of the Pamunkey River is not designated as nutrient 
enriched. We look at chlorophyll-A levels, the amount of algal activity in the river as well as 
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nutrient levels in the river. It Is not designated at thi$ point as· nutrient rich. If it were included 
in the nutrient rich designation in our water quality standards the affect would be to apply a 2 
_mg/I total phosphorus limit on the discharge. Thaf s the only regulatory requirement in place at 
this time. We have included that limit in this permit just as an extra measure of protection. 
Additionally, the applicant has indicated that the design of the facility wil' include biological 
nutrient removal. So, we expect there to be some nutrient removal at the facility. We had the 
history of water supply a.nd the impact of the discharge on potential water supplies. The 
county identified the Pamunkey River, at one point, as a potential source of drinking water. I 
don't know if they've abandoned that forever but they've since gotten a-contrad with the City of 
·Richmond to buy potable water. Downstream on the Pamunkey quite a few miles the 
Pamun~ey was identified at one point in the study of the reservoir on Cohoic Mill Pond, Cohoic 
Mill stream.... that the Pamunkey was identified as a secondary intake for that reservoir. 
Primary intake being on the Mataponi, I believe, during that process that alternative was not 
selected. We've had no jurisdiction come to us to ask that the Pamunkey be· designated in our 
standards as a public water supply. If and when that were to occur we would apply our public 
water supply ·standards to the discharge. For the most part, the aquatic life standards that the 
limits in the pennit are based upon are more protective of the stream than the public water 

· supply designations. Humans can drink a lot of things that a fish can't live in. So 
thaf s ... people find that hard to believe sometime that you can't discharge drinking water, but. 
if you put a goldfish in your tap water in the City of Richmond, chlorine is going to kill it We 
also had comments on affect of temperature on the receiving stream. We have not found that 
to be a problem with the municipal wastewater discharges. It's a very moderate t~mperature 
waste stream. Probably a cooler in the river in the summer time and a little warmer in the river 
·in the wintertime. But. overall, not really having a impad on the resource. In the event that a 
major industrial dient would come in and provide a major source of cooling water to this 
wastewater plant that would cause a temperature concern, the pretreatment requirement and 
the local pretreatment ordinance would require that that temp~rature impad be addressed by 
the industry. And, as we've discussed there were numerous comments considered outside the 
purview ot·the VPDES penriit conceming whether there were other options with neighboring 
jurisdictions the county could have pursued. The county's operation· of their landfill and 
problems that we've found there recently; whether growth· is good for the county; the historic 
resources on the property we haven't really touched on that but there's a site of a major 
colonial village, colonial era village that came within· a vote or two of becoming the state 
capital. Thars outside the purview of the impad of the discharge. Those issues do have to be 
addressed through the federal permitting process for the 404 permit So, they will have to 
address those issues. That's a Virginia and a National Historic Landmark. They will have to 
address the impad on that property when they go to the Corps for a permit for construction of 
the outfall. Mr. Van Auken you served as Hearing Officer, are there any additional concerns or 
comments that you have to add? 

Board Member (Mr. Van Auken): 

If the Feds tell them that they can't run their discharge pipe to the outfall one, their preferred 
outfall, because of historic considerations or whatever, can they change the location of the 
outfall without coming back to this board? 
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No. they camot •.. ;They'd be coming back to Us for a permit modification to move the outfall. ~ 

Mr. VanAuken: 

Thank you. 

Board Member (IHunter Craig): 

Anyqu~ons? 

Gerard Seeley: 

I might also add 1hat the proposed recommendations we're going to have for changes to the 
permit have been considered by the. Hanover County Board of Supervisors last night at their 
meeting and they support all of the changes that we're recommendi~g to you today. 

Board Member (Hunte~ Craig): 

Do you have to submit all of this to the State Department of Health? If so, have they ruled on 
this? • · · · 

Brockenbrough: 

They review both the application and the draft permit and have concurred on both of those. 
Additionally, the health department has the major responsibility for the technical review of 
plans and s~cific:ations for the treatment facility. They do the real; nuts and bolts review of 
that: · 

Board Member (Hunter Craig): 

And they've stated there's no concem whatsoever for health, safety? 

Brockenbrough: · 

I don't think they've made a statement of that sort ..• they've indicated that they have no 
objections to the p1ermit as drafted. 
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A Bo~ Member (Hunter Craig): 

Any q~estions? If not.. •• 

Brockenbrough: 

Okay.· .1 can proceed with the staff recommendation: that is that the board direct the staff to 
issue VPDES Permit No. VAOOB9915 with the following modifications: 

a. Decrease the total suspended solids (TSS) limitation to a monthly average of 1 o 
~ mg/I, and· a weekly maximum of 15 mg/I. . 

b. Increase the minimum dissolved oxygen limi~tion from 5 mg/I to 6.5 mg/I. 
c. Include the · following special condition dealing with an instream 

macroinvertebrate study: 
The pennittee shall perform an amual Quantitative Benthic Macroinvertebrate 

Study on Pamun~ey River to assess impacts of the Totopotomoy Wastewater Treatment Plant 
discharge. The study shall be conducted between August 15ttt and Odober 1 stta beginning in 
the year 2002. The study design including sampling locations, survey methods, data analysis, 
etc., shall be submitted to and approved by DEQ Water Division staff prior to i.nitiation of 
testing. · · 

I w~uld like to poirit out that we have some cards. 

Gerard Seeley: 

No one has indicated a desire to speak. .. only if questions arise. But, I don't know if there's 
other folks in the audience whom came in after the thing started. 

Board Member (Jiunter Craig): 

Our policy ,which is attached to the agenda for public speaking, allows for the applicant to 
make a 15 minute presentation if he or she so likes. Is it your desire as the applicant to make 
a brief? 

Frank Harksen: 

I'm Frank Harksen, Director of Public Utilities for Hanover County. I think Mr. Brockenbrough 
did a fine job summarizing the permit. I would mention that during the Board of Supervisors 
Meeting last nigfit we did discuss with them the changes proposed by DEQ Staff. They were 
very supportive. In fact, they not only agreed with them, they had a fonnal motion, approved 
unanimously, to support the changes that are proposed by DEQ. I am available to answer any 

~ questions that you may have. I believe Mr. Brockenbrough did answer most of them that came 
up during your presentations. · 
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Board Member (Hunter Craig): 

Any Questions? 

Board· Member 1[J0Ann Kwong): 

Is there anyone here from the family? 

Board Member f[Hunter Craig): 

Mr. Marshall, wo1Jld you like to speak? 

Mr. Marshall: 
. . 

Yes. Thank you. My name is John Marshall, I'm with the law firm of McSweeney, Birtch and 
Crump here in IFtichmond, VA and we represent Mr. Henry Broaddus and Mrs. Frances 
Broaddus Crutchfield who are the owners of Newcastle Farm out in Hanover County. 
Focusing on I gu1ess if I could for just a brief moment on a couple of things which were raised 
today abOut your role here ~oday and focusing on the water quality issue there are a number of 
issues which have been alluded to today which we feel warrant this permit either being denied 
or held over. But specific to. water quality issues.~. there are ·some:internal DEQ. memoranda · (91 

and doa.imems which were attached to our comment Which clearly showed a couple of things. 
One, that the Pitmunkey River experiences serious and persistent dissolved oxygen ·sags. 
Thafs well doOJrnented. I think Mr. Brockenbrough has conceded as much today, but, the 
some of the docJmentation attached to our comments makes clear that that has occurred. 

, The DEQ, itself. has found in a memo dated June 21 1997, that based on the DO data which 
we have attached to our comments that quote, "the assimilative capacity of the river with 
respect to DO is considered to be fully allocated.• Now, in the face of ~t we have the new 
releases from th:t King William Reservoir on Monquin Creek which is , going. to then flow 
downstream to wlnere the DO sag exists at mile 48.80. In addition to the permit that is being 
considered today which is going to be a minimum I guess of 5 MGD~ Notwithstanding that. the 
reason that the IDO issue is not a problem has been ifs caused by natural conditions. 
Marshlands and things like that Well, there's been no study to show that There's no data that 
supports that at this time. The argument is, at least from staff at this·point is well fef s just go 
ahead anyway. "11e're going to do all these studies, we're going to have all this infonnation 
available down the road. Well down the road if the impact has already occurred ifs too late. 
And I would just point out......... · 

Board Member (Hunter Craig): 

Excuse me, Mr. Marshall, can I interrupt you just for a second. I need a darification from Mr. 
Treacy. The case• decision public forum rules state that the owner applicant has 15 minutes 
and everybody ha:s 2 minutes? 
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Board Member (Hunter Craig): 

Can you make a determination for me ••. .is Mr. Marshall an owner in this case? 

· Mr. Treacy: 

Well; I think that the owner is actually the applicant, applicant/owner is the way's ifs stated in · 
the policy which suggests to me that he's not, that he's an opponent as .opposed to an 
applicant/owner. 

Board Member (Hunter Craig): 

.. Okay, I think I failed to iet you know that you have 2 minutes ..•. could you conclude in the next 
. minute? 

Mr. Marshall: 

Absolutely, absolutely. Furthermore the researcher who colleded the data in 1995 and 1996 
suspected that the DO sag was due, in part. to non-point sources of pollution. And, that 
suspicion is supported by levels of fecal coliform recorded in the data Despite these findings 
by staff at DEQ, that the DO .••••. was that there· was no more assimilative capacity in the 

~ Pamunkey River and the fad that they needed to study what was causing this, nothing was 
ever done. I would just ask you, please, to go back and look at the comments that we've filed 
and the supporting documentation behind that and at least defer this decision until some 
further analysis can be done. The evidence that was attached to our comments is .compelling. 
Everyone is admitting there's a problem and rather than addressing it, analyzing and studying 
iii we're saying -Well, lefs go ahead and we'U just study it after the fact. Thafs not going to 
protect the water quality in the Pamunkey River. So, I would just ask, please, that you go back 
review those comments in detail that we filed with the supporting documentation. Thank You. 

Board Member (Hunter Craig): 

Thank you, very much. Thank you. Cindy are there any other cards for anybody that would 
like to speak? If not, Gerard Seeley, is it true that this VPDES permit , this comes up, this has 
to be renewed every 5 years? 

Gerard Seeley: 

Thaf s correct. 
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Board Member 1[Hunter Craig): 

So, we do get a 1pericdic look at this. 

Gerard Seeley: 

Thaf s correct. 

Board Member 1[Hunter Craig): 

'JVhich would prc1vide us the analysis that Mr. Marshall •••. 

Gerard Seeley: 

This plant will be constructed by 2002? 

Brockenbrough: 

Three (2003). 

Seeley: 

So, it will be up for renewal within a year to a year and a half of its starting operations.· 

Board Member 1[VanAuken): 

VVhat would be the negative effects if we deferred action on this until the next meeting of this 
board? · 

Gerard Seeley: 

It would just make the decision occur later. 

Board Member i[VanAuken): 

This backs up n<>w the County of Hanover •.. I assume they have some kind of plans, or things 
have to happen, and if we don't act, then, does this then back them up three months in 
everything they do? . 

Gerard Seeley: 

Well, that would be better answered by the County. 
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Before that fador ..•• for instance le me just ask .••• ln three months, what are we going to know 
~ then that we don't know now? 

Board Member(Van Auken): 

We might still use materials that a Mr. Marshall just alluded to (comments not audible) ..• .I don't 
think we've got all the reports ••. we have some of the materials he has alluded to, not all of 
it ... (not audible). · 

Board Member (Lance High): 

Lefs see, Gerard Seeley Why don't we proceed, if we may .••••. Well, lefs see if there are any 
other .questions. 

Gerard Seeley: 

There's a question remaining about the impact of a delay. 

Frank Harksen: 

We're ready now to begin acquiring many of the easements, making some significant 
expenditures. To delay this for the next quarter, three months, that would put us in the position 
of either delaying the project which we have a pretty tight window to meet the 200~ time 
period, anyway.or we can begin making some fairly significant expenditures somewhat at 
limbo without pretty· important. we can a .... one of the reasons we did go for the request for 
the public hearing in order to keep the process moving forward ..... garbled (inaudible). 

Board Member (Hunter ~raig): 

Thank you. 

Gerard Seeley: 

I believe the staff recommendation is before you. 

Board Member (Hunter Craig): 

Any other questions? If not. .. move to adopt the staffs recommendation. 

Board Members(?): 

Second, second. 
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Board Member ~:Hunter Craig): 

Been moved and second.- Any discussio~ 

All those in favor 

Board Members: 

Aye (4 or 5?) •••••.. 

Opposed ••.•• nay 1(J0Ann Kwong) 

Board Member (.JoAnn Kwong): 

I'm sorry. I know we're really charged with water quality standards, but I do have a problem 
with concentratinig this on one family ••• and I just don't feel that I've ·heard that in good 
conscience I can do it without or have a better feeling that even though we're saying we can go 
ahead and reevaluate we've built this.thing, ifs on their land, they're stuck with it; maybe if they 
had a tradition of abusing the land, I would feel.somewhat different. but,··l'm uncomfortable with 
~ . . 

Board Member (Hunter Craig): 

I'll admit Ms. Kwong I have the exact same concerns you have about a private property owner 
accepting all of the burden for the public. I've spent a greater part of the presentation looking 
through the state code trying to figure out a way that that is part of our power. And I must say I 
wish it were part caf our powe~. 

Board Member (.loAnn Kwong): 
. . 

And I understand that, and that's why I asked to clarify things. I think I probably am in a little 
limbo here becau:se you know if I had to have a yes/no answer, do I think it violates anything 
I'd probably have to agree with you all but, in principle, I think whafs going ahead here is 
wrong. 

Board Member (Hunter Craig): 

I would say that, ir1 many ways and principle, I agree with you. 

Board Member (JoAnn Kwong): 

Thank you. 
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Board Member (Karl Wenger): 

Well, I have exactly the same concems, same feeling. The part that puzzles 'me, again, this is 
not the board's concem, I know that But, how does it happen that the outfall that is chosen 
here is over the objections of the family that owns the property ••• the alternative outfall that was 
considered and then abandoned, or not taken because the landowner objected .•• there's 
something there that I don't understand •••. why in one case ifs being imposed on the 
landowner and the other case the landowner objected and the objection was accepted. 

Frank Harksen: 
. . 

Both locations is the same landowner. Ifs not that we were succumbing to one landowner to 
the detriment of another. · 

· Board Member (Karl Wenger): 

Okay. 

Mr. Treacy: 

Mr. Chairman, if I may add, I think that many of those issues that are being ·discussed now are 
in the courts and as I understand it, the landowner and the county disagree vehemently about 
some of the questio,ns you're talking about, but I believe that the board has acted within its · 
~uthority. · 

Board Member (Hunter Craig): 

Clearly. many· of_ the powers we're talking about have not b~n delegated.to this ·board. So, I 
think ..•.. the motion is passed and we appreciate the presentation and think you did a good 

~ job. We really appreciate that Thank you very much. 
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. IH TBE CIRCUIT COURT OF T.J1E CITY OF RICHMOND 
John Marshall Courts Building 

PRANCES BROM>DUS CRUTCHFIELD and ) 
HENRY ROFFE~ BROADDUS ) 

) 
Petidoners, ) 

RECEIVED & FILED 
CIRCUIT COURT 

) 
~ ) 

·,: cJUN 2 8 1999 'I ~I f»\-
) 

STATE WATER CONTROL BOARD ) 
) 

and ) 
. ) 

DEPARTMENT OF ENVIRONMENTAL QUALITY ) 
) 

Respondents. ) 

PETITION FOR APPEAL 

1. Pe1itioners, Frances Broaddus Crutchfield. and Henry Ruffin Broaddus, by 

counsel, tile this Jtetition for appeal of the issuance on April 28, 1999, by the respondents of 

VPDES Permit Nt:>. VA0089915 to the County of Hanover for the County's Totopotomoy 

Wastewater TreatJ:nent Plant The permit allows the County to discharge up to ten million 

gallons a day of treated waste into the Pamunkey River. 

2. Petitioners contend that, in issuing this permit, the State Water Control Board 

("SWCB") failed 1to observe the duties imposed on it by the State Water Control Law and the 

SWCB 's own regulations. The discharge at issue will contnl>ute to and aggravate existing 

violations of water quality standards in the.Pamnnkey River, contrary to law. These violations 

of water quality standards are serious and by definition adversely affect aquatic life using the . . , ... 
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Pamunkey River in the vicinity of the proposed discharge and downstream. Species likely to be 

affected- but given inadequate consideration by the SWCB - include freshwater mussels and 

anadromous .fish such as American shad, currently the target of an intensive recovery effort to 

restore decimated ~pulations in the Chesapeake Bay. The pr0posed discharge will also 

adversely affect existing recreational uses of the Pamunkey River in violation of law. In 

addition to violating its duty to refrain from issuing permits for discharges that will contribute to 

violations of water quality standards, the SWCB failed its duty to adequately address these issues 

and acted arbitrarily and c&pricioUily by failing to consider the applicant's candid admission that 

other available discharge locations would have less adverse effects on water quality ~d other 

affected resources. 

Parda 

3. Frances Broaddus Cnttchfield \Crutchfield") is a citizen of the Commonwealth 

of Vll'ginia and is a co-owner of property known as Newcastle F~ the site of the proposed 

outfall and discharge to the Pamunkey River. 

4. Heilry Ruffin Broaddus ("Broaddus") is a co-owner of Newcastle Farm. 

S. The SWCB is a state agency established under Va. Code§ 62.1-44.7 (Repl. Vol. 

1998) and bas the authority, pursuant to Va. Code § 62.1-44.15(5), to issue certificates for the 

discharge of sewage, industrial wastes and other wastes into state waters. 

6. The Department of Enviromn~tal Quality ("DEQ") is an agency of the 

Commonwealth of Vuginia. with responsibility for administering environmental regulatory 

matters within the jurisdiction of the SWCB. 

2 
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Jurisdiction and Venue 

7. The SWCB issued VPDES Permit No. VA008991S ("the permit") on April 28, 

1999. The petitio:ners tiled a timely notice of appeal on May 27, 1999. Therefore, this Court 

has jurisdiction O\'erthis petition under Va. COde·§ 62.1-44.29 (Repl. Vol. 1998), Va. Code§ 9-

6.14:16 (Rep!. Vol 1998) and Part Two A of the Rules of the Supreme Court of Virginia. 

8. Veime is proper in this court under Va:. Code § 8.01-261(1) (eum. Supp. 1998). 

Erron Assigned 

9. · Thct· S\YCB vio~ the State Water Control Law, Va. Code § 62.1-44.2 et·.seq. 

(.Repl. Vol 1998) ("SWCL "), and the SWCB 's own implementing regulations by issuing a 

permit for a proposed discharge that, in combination with other existjng sources of pollution, 

will contnoute to and exacerbate significant, existing violations of Vaginia's applicable water 

quality standards t'br dissolved oxygen downstream. from the·proposed discharge~ 

10. The SWCB violated the SWCL and implementing regulations by failing to 

consider adequately evidence that the proposed discharge, in combination with other sources of '°' 

pollution, will contnoute to and exacerbate signifi~ existing violations of Vll'ginia' s 

applicable water qtJiality standards for diSsolved oxygen downstream from the proposed 

discharge. 

11. The SWCB violated the SWCL and implementing regulations by issuing this 

pennit notwithstanding that aquatic life currently using the vicinity of the proposed discharge 

and downstream arE:as, including rare, threatened and endangered freshwater mussel species and 

anadromous fish, w.ill be significantly and adversely affected by the proposed discharge. 
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12. The SWCB violated the SWCJ., and implementing regulations by failing to 

consider adequately the aquatic life currently using the vicinity of the proposed discharge and 

downstream areas and the adverse effects the proposed discharge will have on the species 

·present, including I'lf"e, threatened and endangered freshwater mussels and anadromous fish. 

13. The~~ Violated the SWCL and implementing regulations by failing to 

consider adequately~ issuance of the proposed permit will ter.minate significant, existing 

recreational uses of the Pamunkey River in the vicinity of the proposed discharge. 

14. . ·The SWCB acted ~itrarily and capriciously by issuing a permit for the proposed 

discharge prior to coll~g sufficient information and performing sufficient analyses with 

respect to the foregoing matters to reach a rational conclusion that existing aquatic resource5 and· 

beneficial uses of the Pamunkey River will be adequately protected. 

15. The SWCB acted arbitrarily and capriciously by failing to consider the 

applicant's admission that other available discharge locations would have less adverse effects on 

aquatic resources the SWCB is charged by law to conserve and protect. 

The Facts 

16. New~e F8ID1, which has been owned by the Broaddus family for six 

generations, consists. of approximately 900 acres of land located on the Pamunkey River in the 

County of Hanover. Newcastle Farm is the location of the historic Town ofNewcastle, which is 

listed in the Virginia.Landmarks Register. 

17. In March of 1997, the County of Hanover agreed to purchase land near the 

Totopotomoy Creek Qn which the County proposed to locate a sewage treatment plant 
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18. In April of 1997, the County informed Broaddus that Newcastle Farm had been 

identified by the County as the location for the sewage treatment plant's discharge and outfall 

pipe to the PamUllkey River. 

19. As proposed by the County, the project wouid 1) include 5,000 linear feet of 

discharge pipe crcaing Newcastle Farm, 2) require an ingress/egress easement road 

approximately so feetin width which would encompass approximately 5.8 mes of land, and 3) 

require up to an ac:re of land on Newcastle Farm in order to construct reaeration and discharge 

structures. 

20. Hm1over County applied for a VPDES perm.it to discharge wastewater at a 

discharge and outfall location on Newcastle Farm on April 4, 1997. The application reflected a 

discharge location that became known as the "Original Site." 

21. Dwing the next several months, the. County conducted feasibility studies. of other 

potential dischargE~ locations that might have less adverse impacts on the Pamunkey River, 

Newcastle Farm, and historic resources. 

22. As il result of the feasibility studies, the County decided to move the discharge 

and outfall pipe frc>m the Original Site to a site downstream that became known as the 

Downstream n location. The County's own analysis indicated that the Downstream n site was 

superior based on three criteria including 1) the protection of water quality in the Pamunkey 

River, 2) minimizi11g impacts to the Town of Newcastle archaeological site and 3) minimizing 

impacts to Newcasde Farm. 

23. The County maintained that protection of water quality was of the highest 

importance in selecting a location for the discharge and outfall pipe and on April 20, 1998, the 
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County am.ended its permit application to select the DoWDStream ll location for the discharge 

and outfall pipe. 

24. On October 8, 1998, the County again amended its permit application to return 

· the proposed discharge to the Original Site, without any new information indicating it was 

superior from the perspectiye of water quality. 

25. On January 19, 1999, the SWCB conducted a public hearing at_the Hanover 

County Office Complex. Ms. Crutchfield, Mr. Broaddus and their counsel presented 

information orally at the hearing. 

26. On February 4, 1999, counsel, on behalf of Crutchfield and Broaddus, submitted 

timely written comments to the DEQ regarding the proposed VPDES permit for the County's 

Wastewater Treatment Plant See Comments attached hereto as Exhibit A 

27. On March 11, 1999, the SWCB approved the permit OnApril 28, 1999, the 

permit was issued to Hanover County. 

~ Existing Water Quality Violations 

28. Like all Virginia waters, the Pamunkey River at the site of the proposed discharge 

is designated'for uses including swimming and the propagation· aad growth of a balanced, 

indigenous population of aquatic life which might reasonably be expected to inhabit them. 

9VAC25-260-10. 

29. In o~der to achieve these uses, the SWCB has determined that the daily average 

concentration of dissolved oxygen in the Pamunkey River cannot be pennitted to fall below 

Smg/l, and that dissolved oxygen concentrations can never be pennitted to fall below 4mg/l. 

9 VAC 25-260-50, 25-260-530. 
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30. Data collected by the DEQ shows that the Pamunkey River already experiences 

severe and persistmnt violations of both of these water quality standards for dissolved oxygen at 

river mile 48.80. River mile 48.80 is approximately 6 miles downstream ftom Hanover 

County's proposed 1mcharge of treated sewage at river mile 54.89. 

31. In stl"eam conditions such as those in the segment of the Pamunkey River 

involved here, the e:tfect of a pollutant discharge is generally greatest at a point several iniles 

downstream. 

32. During a S-month period of continuous monitoring ~ 1995, the daily mean 

standard for dissolve~ oxygen was violated 40 times. The first daily mean violation occui'red on 

June 24111, and the lm;t occmred on October 8111• 

33. DuriILg that period of 106 days, there were 40 daily mean violations, indicating 

that dissolved oxygen eoncentrations were· below the standard for 38% of the time. 

Furthermore, the instantaneous dissolved oxygen standard of 4 mg/I was violated 10 times for up 

to four hours at a tin:le. 

34. The lc>west dissolved oxygen level recorded at river mile 48 was found by 

accident in a monthly grab sample taken-on September 11, 199~, -wh~ th~ dissolved oxygen in 

the Panumkey was a mere 2.8 mg/I. 

35. The DtEQ researcher who collected these data recommended further study to 

check whether dissolved oxygen violations occur prior to June 1 and to confirm dissolved 

oxygen sag areas. Tite DEQ elected not to better define or document this problem despite its 

knowledge at the tim1~ that Hanover County would be proposing a significant discharge of 
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. treated sewage upstream. A DEQ memorandum dated June 2, 1997, noted that the assimilative 

~ capacity of the Pamunkey with respect to dissolved oxygen is considered to be fully allocated. 

36. In the three years since ~lved oxyg~ problems in the Pamunkey River were 

discovered, the DEq has not undertaken any research or analyses sufficient to document the 

reasons for the dissolved oxygen sag at river mile 48.80. Instead, it has continued to issue 

permits for sub~ discharges of treated sewage - including oxygen consuming pollutants 

- to upstream watel$. 

37. Specifically, the SWCB issued a -discharge permit for the King William County 

Sewage Treatment Plant on Moncuin Creek. When operational, this plant will discharge treated 

sewage to Moncuin Creek just 3.88 miles upstream from its confluence with the Pamunkey 

River at river mile 48.80. 

38. Without performing the analyses or adhering to the procedures required in such 

cases, the SWCB issued a VPDES to Hanover County to discharge up to IO mgd of eftluent with 

a significant load of oxygen-consuming pollutants and nutrients including chemical oxygen 

demand, biological oxygen demand, suspended solids, phosphorus and nitrogen. 

39. These pollutants would be mixed with the modest flow in the Pamunkey River 

and carried downstream until the river deepens and slows near river mile 48.80. There, with 

similar pollutants from the King William County Sewage Treatment Plant, they will settle out, 

consume oxygen, and: promote the growth of oxygen-demanding microbes and bacteria. The 

result will necessarily be even lower levels of dissolved oxygen, for longer periods, ~ver an even 

~der geographic ar~ 
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40. nLe DEQ has never conducted any field investigation or modeling of these 

effects. 

The Pamunkey River is an Imp~ ~ater 

41. Section 303(d) of the Clean Water Act (the "CWA") requires states to identify 

their waters that dlo not meet water quality standards, even after treatment required by the CW A 

or when other comitroJs are in place. The state must consider all existing and-readily available 

water quality related data and information in preparing the list of waters identified as impaired. 

~ . 42. · .-.. For eaCh of the Waters .. on the list, the state is required to develop a Total 

Maximum Daily I,,oad ("TMDL ") of pollutants. A TMDL calculates how much of a pollutant 

can be put into tht~ entire watershed without violating water quality standards. Permits for 

discharges of pollutants into the watershed may only be issued if the total amount of pollutants 

to be discharged by all dischargers to the watershed is below the TMDL. 

43. Thtt development and implementation of TMDLs has become the focal point for 

. water quality proud:ion. TMDLs are based on sound water quality standards but must be 

calculated and faitllfully applied by the SWCB in permit decisions. 

44. Notwi1bstanding the clear violations of water quality standards for dissolved 

oxygen in the Pamnmkey River, the SWCB and DEQ failed and refused to identify it as an 

"impaired water" snibject to Section 303( d). As a result, the United States Environmental 

Protection Agency ("EPA") was compelled to exercise its oversight authority and designate the 

Pamunkey River-· and many other Virginia waters - as "impaired" for the SWCB and DEQ. 

45. OnI>ecember 16, 1998, the EPA published notice of its proposal to designate 

numerous Vll'ginia waters as "impaired" owing to the failure to the SWCB and DEQ to do so. 
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46. On May 12, 1999, the EPA placed the tidal portion of the Pamunkey River, 

including the area of the proposed discharge and river mile 48. 80, o~ the list of impaired waters. 

This decision was made based on existing and readily available water- quality-related data in the 

po&session of the DEQ. 

47. . The SWCB issued the sewage discharge permit here with full knowledge of 

EP A's proposal and the "impaired" nature of the receiving water body, yet fai!~ to consider 

adequately evidence that the proposed discharge, in combination with other sources of pollution, 

will contnl>Ute -to 8nd exacerbate sigDificant, emting. violations of Virginia's applicable water 

quality standards for dissolved oxygen downstream from the proposed discharge. 

Bare, Threatened or Endangered Mussels 

48. There is strong evidence that rare, threatened or endangered mussel species use 

the vicinity of the proposed discharge and will be adversely affected by the proposed discharge. 

Despite this evidence, the DEQ refused to perfonn work adequate to detect their presence in the 

Pamunkey River, and issued a permit without adequate infonnation to make a rational and 

informed decision. 

49. A study conducted in 1972 and 1973 smveyed the Pamunkey River for the 

presence of mussels. At a location just upstream from the proposed discharge location, the 
. 

surveyor found four species of mussels, including the rare Lampsilis radiata (Eastern 

Lampmussel) and the rare Lasmigona subviridis (green floater), as well as Elliptio complanata 

and Ligumia pasuta. At the next station upstream, the surveyor found another rare mussel, 

Lampsilis cariosa (yellow lampmussel). 

10 
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SO. Th~ Vttginia Department of Conservation and Recreation shares the assessment 

that rare, threatentd or endangered mussel species are likely to be at or near the proposed 

discharge site. Due to this posiibility, the department strongly recommended a survey to 
. . 

determine which S]~ecies may occur in the vicjDity of the discharge site. 

S 1. . The· County of Hanover arranged for a field survey of mussels which took place 

in November of 1998. The investigation consisted of approximately one hour of search time at 

each of four statiollis, a total of 2.S hours of stream bank searching, and 54 minutes of 

waterscoping. The survey wu·submitted to. the DEQ. 

52. This survey was reviewed by Dr. Richard Neves ofVJrginia Tech, who 

considered the work inadequate for several reasons. Among these, the survey was not conducted 

in the late spring or early summer and thus was unlikely to find all the species present. 

Furthermore, the an1ount of time spent searching for the mussels was inadequate.·' 

53. In addition, the surveyor was under the mistaken belief that the U.S. Route 360 

bridge, where the surveyor in the 1972-73 study conducted her sampling was several miles 

upstream from the Stirvey area. This error cast doubt on the researcher's knowledge and 

understanding of the· site. 

54. .fu:cording to Dr. Neves, only a more thorough survey would determine whether 

any mussel species n~ided within the survey reach. Until such a survey is conducted, the best 

available evidence indicates that rare, threatened or endangered mussels occupy the very stretch 

.of river into which tb.e County proposed to discharge treated sewage. 

11 
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SS. According to the Vll'ginia Department of Conservation and Recreation, the 

Lasmigona subdiridis (green floater) is believed to be declining to the point that it may warrant 

federal listing as a threatened or endangered species. 

S6. The United States Fish and W'ddlife Service also did not concur with the findings 

of the County's mussel report. In a letter to the DEQ, the Fish and W11dlife Service concurred 

with Dr. Neves' concerns which included the time-of-year that the survey was_~nducted and the 

level of effort spent sampling. The letter noted that the Vll"ginia Department of Conservation 
I • 

and Recreation, D~ion of Natural Heritage had also indicated concern about this smvey report. 

S1. The Fish and W'ddlife Service recommended that another freshwater mussel 

swvey be conducted in May or June 1999 and that the smvey effort be two to three times greater 

than the effort put forth in the original survey. 

SS. Importantly, the Fish and Wildlife Service stated that until the additional survey 

is conducted, no state or federal permits should be issued for the proposed project to ensure 

compliance with the Endangered Species Act. 

S9. Nev~eless, the SWCB issued a permit to allow the County to discharge ten 

million gallons per day of treated sewage inµn~y upstream from this kn<?wn freshwater 

mussel habitat that~ historically included rare, threa~ed or endangered species. During 

slack ti.des and low flow conditions in the Pamunkey, these mussels will be exposed to large 

quantities of con~ttated sewage eftluent. 

60. Despite the comments by Dr. Neves and the Fish and Wildlife Service and 

evidence presented by Crutchfield and Broaddus, the SWCB issued the VPDES permit to the 
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County. This action violates Vtrginia's SWCL and implementing regulations,.and was arbitrary 

and capricious. 

Anadromous Fish 

61. Die SW~ also failed to consider adequately that the proposed discharge will 

have a significmt adverse eff'ect on anadromous fish spawning and migration. 

62. nle populations of anadromous fish in the York River systelD, including the 

Pamunkey, are in serious trouble.. Among the reasons cited by researchers for the collapse of the 

shad population·i!: pollution· tMt bl~cks migratory pathways, making it impossible for adults to 

reach or return frcm spawning habitat, and impossible for juveniles to migrate successfWly to 

bay and ocean waters. Spawning and nmsery habitat is eUmjnated upstream from dissolved 

oxygen sags that aaadromous fish cannot, and will not, traverse. 

63. Hisltorically, anadromous fish have used almos.t the entire Pamunk:ey River as 

spawning and nurs1ery habitat Spawning adults have been documented in the South Anna River, 

in the North Anna ;md throughout the Pamunkey. For shad, spawning occurs during the spring 

and extends into Jume, with juvenile fish migrating downstream thereafter. Other species spawn 

earlier as well as later in the year. 

64. The 1=xisting dissolved oxygen problem in the Pamunkey at river mile 48.80 poses 

a significant obstacle for migratory shad and other anadromous fish because such fish cannot 

swim through water.1 with inadequate levels of dissolved oxygen to sustain their respiration. 

65. The evidence before the SWCB indicated that the Pamunkey may be effectively 

closed to migratory fish passage at river mile 48.80 during a significant portion of the year 

extending from late spring through early fall. 
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66. . The precise times the Pamunkey may be blocked to migratory fish is not known 

because the SWCB and DEQ failed to develop adequate data on the problem. 

67. The licensed discharge will make the situation for anadromous fish worse. The 

DEQ could not properly issue the pennit without sufficient information to assess the possible 

effect of the proposed discharge on passage of migratory fish. 

Recreational Uses 

68. At the public hearing on the proposed discharge on January 19, 1999, several 

speakers informed ~e DEQ that they have used the area at and immediately downstream from 

the proposed discharge for swimming for many years. 

69. Several troops of Boy Scouts regularly use this area of the property for camping, 

picnicking, swimming and other forms of ontdmr recreation and nature observation. The area is 

highly prized and regularly used by canoeists, fishermen and others for a variety of primary 

contact recreation. 
-· 

70. Crutchfield and Broaddus have personally witnessed such usage over the years 

and co.nfinn that the portion of the Pamunkey bordering Newcastle Fann downstream from the 

proposed discharge site ·is heavily used for all manner of primacy contact water-based recreation. 

71. At the public hearin& several individuals who have used this sttetch of the 

Pamunkey for recreation uniformly said they would not continue to do so if the County is 

permitted to discharge treated sewage immediately upstream. 

72. The Virginia Department of Health has advised numerous members of the public 

that primary contact recreation should be avoided downstream from discharges of treated sewage 

such as are at issue. 
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73. Water is not "swimmable" if the Health Department recommends that the public 

not swim there. Nor can water be considered "swimmable" if no reasonable person in fact 

would ever swim in it. 

74. The: SWCB violated the SWCL and implementing regulations by issuing this 

permit notwithstanding its effective termination of existing beneficial uses of the Pamunkey 

River for recreatio1:i. 

Alternative Locations for Discharge 

·. · 75. ~ · Ace".>rding io a letter to -the DEQ from the Comiiy, the :most.important siting 

criteria applicable to this discharge of treated sewage are the protection of water quality, historic 

resources and prop1my interests. 

76. The si~ licensed by the SWCB for this discharge, the Original S~ is by the 

·County's own admission more damaging to·water quality,· historic.resources and property 

interests than otheti, equally available alternatives. 

77. The SWCB 's approval of an admittedly inferior discharge location is arbitrary 

and capricious. 

IS 
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Beli~f Requested 

WHEREFORE, Crutchfield and Broaddus, by counsel, move this Court to declare that 

VPDES Permit No. VA008991S, issued on April 28, 1999, by the State Water Control Board, 

was issued in violation of the State Water Control Law and implementing regulations and is 

therefore invalid, void and of no effect. 

Crutchfield and Broaddus also move this Court to award them reasonable costs and 

attorneys' fees incurred in bringing this appeal as provided for under Va. Code § 9-6.14:21 

(R.epl Vol 1998). 

William B. Ellis (VSB No. 19753) 
John L. Marshall, Jr. (VSB No. 38474) 
McSweeney, Burtch & C111D1p, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 
Telephone: (804) 783-6800 
Telefax: (804) 782-2130 

Respectfully submitted, 
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McS'WEElm'r, Btrll~C:a: & Ga17KP 
PATlllCX M. McSWCINrf 
.IACK W. BURTCH, ..IL 

A PAOP'&aslONAI. CoRPORATION 

ATTORN~ AT LAW JOHN L. NAllSHALL. ..tR. 
DAVID .J. WAI.TON • ti'!'!\ alVllU.CT L. CllUMP 

WIWAMLCUJa 
81Ctwm tc. BENN&n' 
II. BAUCE STOICl:S 
DAVID L RUllY 

P.O. Bos 148B . DONALD r. l.YNCH, m . 
•ETTY S. W. GllAUMtlCM 
llAUH S. CWOTT · 
THAMIR L TCMPU: m 

laCBHoXD, VmG~ asa1e 
.T&LCPHONE(S04)783-8800. 

1! 80Uftc ~ 8'WCC'I' 
ltSGNMOICO, Vl•GINIA U81• 

Ta.crAX C804> 782·2130 

DIRECT DIAL NUMBER: 

February 4, 1999 

·BY BAND 

Mr. Allan Br~nbrough 
VIrgiilia Department of Environmental Quality 
Piedmont Regional Offi~ 
4949-A Cox Road 
Glen Allen, Virginia 23060 

Re: County of Hanover. Totopotomoy Wastewater 
Treatment Plant; Proposed Permit No. VA008991S 

Dear Mr. Brockenbrough: 

(804) 783-6805 

.. · 

Thank you very much for the opportunity to comment on the proposed VPDES permit for 
Hanover County's planned Totopotomoy Wastewater Treatment Plant.. Th~ comments preseJlted. in .. 
this letter are made on behalf of Mrs. Frances Broaddus-Crutchfield and her soii. Mr. HeDty Ruffin . 
Broaddus. Mrs. Broaddus-Crutchfield and Mr. Broaddus are among the persons who would be most 
affected by the proposed discharge because they own Newcastle Farm,··the· site of the proposed .. 
outfall to the Pamunkey River. While I knOw thl.t yoti will attempt to ~valuate all comments· on this 
proposal conscientiously, please make a special effort to see that the concerns of these landowners 
are considered carefully and completely~ 

. . 
Newcastle Farm has been in my clien~'. family for six geneµtions. It is an historic property 

which each generation has faithfully preservCd, husbanded and co.nServed. The present owners 
repeatedly have rejected efforts to develop or otherWise disturb the integrity of this land. Now 
however, its rich resources are being threatened by others as never before. Its proxinlity tO U.S. 
Route 360 and the Pamunkey River make it a convenient location ft~m which to dispose of treated 
sewage. 

However, convenient, easy and cheap sol1:1tions are not always best in the long term. Before 
issuing the proposed permit, there are substantial reasons to stop, gather additional infqrmation, and 
consider more carefully than has been possible on the basis of the existing record. ·Please consider 
the following points. · 
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Mr. Allan Brockenbrough 
February 4, 1999 
Page2 

1. There is ~trong Evidence that Rare, Threatened or Endangered Mussel 
• · Species Will Be Adversely Af?ected by th~ Proposed Discharge, But No 

Work Adequate to Detect Their Presence Has Been Performed. 

L The Riddick Study 

In 1972 and l.9~, Ms. Marcelle B. Riddick surveyed the Pamunkey River for the presence of 
mussels. Her work, part of a master's thesis supervised by Dr. James ll. Ileed {then a professor-at 
Vtrginia Commonwe:alth University) is reported in Freshwater Mussels of'the Pannfizkey River System, 
Virginia (1973). ·A c:opy of this th~is is enclosed as Exbioit 1. 

Ms. Riddick' s sampling station 48 was located at the U.S. Route 360 bridge, just upstream. 
from the proposed se:wage discharge location. At that locatio~ Ids. Riddick found four species of 
mussels, including tl1e rare Lampsilis radiata (Eastern lampmussel) and the rare Lasmigoniz subviridis 
(green floater), as w1ell as Elliptio complanata and Ligumia pasuta. At the next station upstream 
(station 47, at State l~ute 602), Ms. Riddick found another rare mussel, Lampsilis cariosa (yellow 
lampmussel). According to. a letter from the Virginia Department of Conservation and Recreation 
dated November 20, 1998 (Exhibit 2), Lasmigona subviridis (green floater) "is believed to be 
declining throughout its range to the point that it may warrant F edeiil listing as Threatened- or 
Endangered." · 

While the dc1cumented occurrence of three rare mussel species in the general vicinity of the 
proposed discharge :is significant, it is even more remarkable when one recalls the limitations of this 
woik. 

Ms. Riddick's survey of mussels in the Pamunkey covered a wide area, with sampling . 
perfomied at· a total of SO stations 19cated on the North Anna, South Anna, Little River, and Pamunkey 
River. As befits a s·eneral geographic swvey such as this, the amount of effort at individual sampling 
stations was necessmily quite limited. Nor was it possible given Ms. Riddick' s limited resources to 
conduct the sampliD.g at each station at the time ~hen mussels are most likely to be found. 

According tc> a letter of January 8, 1999, from Dr. Richard Neves, a professor at Viriinia Tech, 
"a mussel survey at the site would be effective only in late spring or early summer." Please refer to 
Exhibit 3. This is because mussels bWTOw into river substrates during winter months, and when they 
are otherwise not reproductively active. That means that if one genuinely wishes to know if rare, 
threatened or endangered species are present at a given location, one must look for them during the 
late spring or early :summer months. However, Ms. Riddick's field work was conducted "during 
summer, fall, and 'Winter of 1972 and the early spring of 1973" (at 10). She did not record when 
sampling was performed at each station, but clearly the odds are that the timing of this work resulted · 
in many mussels - and especially any rare mussels - being missed. 

Under these circumstances, the documented occurrence of three rare mussel species in the· area 
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Mr. Allan Brockenbrough 
February 4, 1999 
Page3 

is strong evidence that the;e - and perhaps other rare, threatened or- endangered ~pecies -=-·are likely to 
be pr~ei;it today at and below the proposed discharge site. . . · · · · 

b. 
. . 

The Natural Heritage Division Findings and 
Recommendation 

The Vll'ginia Department of Conservation and Recreation, Natural Heritage Division, shares 
the assessment that rare, threatened or endangered mussel species are likely to be at or near the ·. 
proposed discharge si~. In a letter dated January 8, 1999 (Bxluoit 4) it stated: · 

Three rare species, the green floater {Lasmigona subviridis), yellow 
lamp~~el {L!Jnpsi~ cariQsa),. and ~m lampmussel (Lanipsilis 
radiata), have been documented a short distance upstream of"Newcastle 
Farm and there is a high probability that one or more occurs at or near 
the discharge site. The Federally-listed dwarf wedge mussel 
(Alasmidonta heterodon) has been recorded in the watershed and is also 
possible at the site. 

Due to the possibility of rare mussel species, we strongly 
recommend a survey to determine :which species may occur in the 
vicinity of the discharge sites. 

On January 12, 1999, after the Natural Heritage Division wrote this letter, a consultant to Hanover 
County prepared a report describing its prior field search for mussels in the Pamunkey River near the 
proposed discharge site. Unfortunately, that effort was manifestly inadequate and likely would not 
have found any rare,: threatened or endangered mus5el species even if they are present, as expected. 

c. Hanover's Survey of November 1998 

In late 1998, 1 long after it had committed to this stretch of the Pamunkey River as its discharge . . 
location, Hanover County arranged for a field survey for mussels. The survey was conducted on 
November 6, 7, 8, 18, and 20, 1998. The investigation consisted of approximately one hour of search 
time at each of four stations, a total of 2.5 hours of stream bank searching, and 54 minutes of 
waterscoping. A final report setting forth the results was not prepared until January 12, 1999. It says 
this work located two common mussel species in the vicinity of the proposed discharge, Anodonta 
cataracta (Eastern ijoater) and Eliptio complanata (Eastem elliptio ). By far the greatest numbers of 
these mussels were found approximately 1,000 feet downstream of the proposed discharge point, at a 
sampling point dubbed "Tributary Station." There, notwithstanding the time of year, mussels were 
found at a rate of 30 per hour. The next most productive station produced 1 O mussels per hour. 

Hanover County's mussel smvey has been reviewed by Dr. Richard Neves of Virginia Tech, 
who considers the work inadequate for several reasons. Among these, the· sUrvey was not conducted. in 
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. the late spring or early summer and thus~ unlikely to find all of the species present T.&at is 
especially true for. rare, threatened or endangered &Pecies that are difficult to find even under ideal · 
conditions. Ftirthermore, the amount of time spent searching for mussels was woefully insufficient to 
the task. Rare musnels are hard to fmd - especially in November. The failure to search for a ~ 
reasonable tiine made it very unlikely that any rare, threatened or en4angered mussels would be found 
even if they are present Please refer to the attached letter from Professor Richard Neves to Frances 
Broaddus-Cmtchfielld..dated February 2, 1999 (.Exluoit S)~ 

It should alsio be noted that the County's investigator was under the mistaken belief that the 
U.S. Route 360 bricige - where Riddick conducted her sampling at Station 48 -was "several miles 
upstream from the :nuvey area" (at 14). This error casts doubt on the researcher's knowledge and · 
understanding of tb.e site, as well as his. evaluation of Riddick' s work and conclusions based on it. 

.· 
To put matters simply, Hanover County made very little effort to find mussels, and what little ~ 

effort it did make came at a time when mussels were very unlikely to be found. The survey is 
completely inadeqtLate and unreliable. According to Dr. Neves, "only a more thorough survey would 
determine whether any other mussel species reside within the surveyed reach." Exluoit S at 2. Until a 

· full and complete DlUSSel survey is performed that satisfies the recommendations of the Natural 
Heritage Division 2md Dr. Neves, the beSt available evldelice indicates that rare, threatened or 
endangered mussels occupy the very stretch of river into which Hanover proposes to discharge treated 
sewage. 

d. The Water Quality Needs of Freshwater Mussels 

Freshwater mussels are n~toriously sensitive to water pollution. Time and again, they have 
disappeared from streams in the mid-Atlantic area following pollution that was previously undetected 
and in compliance with all established water quality standards. In the attached article published by 
the American Fisht~rles Society (Exhl"bit 6), several experts including Dr. Neves rep(,rt that there are 
297 varieties of na1ive freshwater mussels in the United States and Canada- of which 213 (71.1°/o) 
"are considered endangered, threatened, or of special concern." Mussels are sensitive to water 
pollution as miners.' canaries are sensitive to dangerous gases. Their deaths wam of water qUality 
problems that othe1:wise may go undetected. This explains why many freshwater mussels are joining 
the ranks of rare, tl1I'eatened and endangered species. See letter from Virginia Department of 
Conservation and Recreation dated April 22, 1997 (Exhibit 7). 

Yet, Hanover County has proposed to discharge 10 million gallons per day of treated sewage 
immediately upstream from known freshwater mussel habitat that probably includes rare, threatened or 
endangered speci~i. During slack tides and low flow conditions in the Pamunkey, these mussels will 
be exposed to large~ quantities of concentrated sewage effluent. · · 

Given these~ facts, one would expect that before this permit issues the record would contain an 
~essment of the sensitivity of freshwater mussels to all of the expected coiistituents in the propos~ 
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effluent, and a demonstration that all of.the relevant species can tolerate th~ concentratiom and 
durations of the predicted exposure. HoweVer, no such. assessment or demonstration has been made. 
Issuance of a permit for this discharge showd be postponed witil the likely effects ire thoroughly 

.. 

~ examined and understood. · 

2. The Proposed Discharge Would Contnoute to Existing Violations of 
Water Quality Standards in the Pamunkey River, But No Asse"ssment 
Has Been Pr.epared. .. 

. . 
Like all Virginia waters, the Pamunkey River at the site of the proposed discharge is designated 

for uses including swimming and the propagation and growth of a balanced, indigenous population of 
aquatic life which might reasonably b~ expected to inhabit them. 9 VAC 25-260-10. · 

In order to achieve these uses, the Board has detemiined that the daily average concentration of 
dissolved oxygen in the Pam.unkey .River cannot be permitted to fall below S mg/I, and that dissolved 
oxjgen concentrations can never - not even for an instant - be permitted to fall below 4 mg/I. 9 VAC 
25-260-50, 25-260-530. According to the Environmental Protection Agency, these levels of dissolved 
oxygen~ the threshold ·at which lethal effects (suffocation) begin for fish and other aquatic life. 

a. · The Pamunkey River Already Experiences Significant 
and Persistent Violations of Water Quality Standards for 

· Dissolved Oxygen. 

Data collected by the Virginia Department of Environmental Quality shows that the 
Pamunkey River presently exp~ences severe and persistent violations of the water quality standard 
for dissolved oxygen at river.mile 48.80.. River mile 48.80 is ·.approximately ·6 miles downstream 
from Hanover County's proposed discharge of treated sewage at river mile 54.89. ~uring a 5-
month period of continuous monitoring in 1995, the daily mean standard for dissolved oxygen was 
violated 40 times. The first daily mean violation occurred on June 24, and the last ~ on 
October 8. During that period of 106 days, there were 40 daily mean violations, indicating· that 
dissolved oxygen concentrations were below the standard for 38" of the time. Furthermore, the 
instantaneous dissolved oxygen standard of 4 mg/l was violated 10 times for up to four hours at a 
time. 

The 19west dissolved oxygen level recorded at river mile 48 was found by accident in a 
monthly grab sample taken on September 11, 1996. On that date, dissolved oxygen in the 
Pamunkey river was a mere 2. 8 mg/I - a level lethal to all but the hardiest of species. All of these 
data on dissolved oxygen levels in the Pamunkey are collected in Exlubit 8 to these comments. . · 

The DEQ researcher who collected these data recommended deployment of a datasonde 
beginning May 1, 1996 "to check whether mean daily DO violations occur prior to June 1, the ·start 
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date of this (1995] s;tudy. • He also recommended continuing datasonde deployments thioughout the 
summer "tO conflI'Dl the results 9f the 1995 deployments• and "pe~orm[ing] more longitudinal DO 
.surveys tc).confll11l :oo sag areas.• Exluoit 9 at 3. Howe\'er, DEQ-then under the administration 
of Governor George~ Allen - elected not to better document or define this problem. DEQ made that 
decision notwithstmiding its knowledge at the time that Hanover County would be proposing a 
significant dischargt~ of treated sewage upstream. · 

. A DEQ memorandum from Jon van Soestbergen to Curt Linderman aated June 2, 1997, 
sheds further light c>n this situation (Exlu'bit 10). Based on the dissolved oxygen • discussed 
above, it concludes that ""the assimilative capacity of the river with r~ect to DO is considered to be 
fully al~c~ed": (en:1phasis added). · 

Consultants to Hanover County were not aware of this dissolved oxygen problem in the 
Pamunkey River until ·March 1996, when Hazen &. Sawyer were provided these data. Thus, the 
condition simply w.i.s not taken into account in any of the prior studies performed for the County. 
The County nevertheless continues (improperly) to cite those earlier reports for the proposition t11at · 
its proposed discharge would neither cause nor contnoute to violations of water quality standards. 

. . 
In the three years since dissolved oxygen problems in the Pamunkey were discovered, .. the 

DEQ has nc;>t undertaken any research or analyses sufficient to document the reasons for ·the 
dissolved oxygen sag at river mile 48.80. Instead, DEQ simply has assumed that the coiiclition is the 
result of "natural e«Jnditions caused by extensive marshlands that border the tidal Papiunkey River• 
(Exlubit 10). How.ever, the researcher who collected the data in 1995 and 1996 suspected that it was 
due in part to nonp1:>int sources of pollution including agricultural runoff. See Exluoit 9. . His 
suspicion is suppo11ced by the levels of fecal coliform recorded in the data. See Exhibit 8. The 
Pamunkey River te:Dds to be shallow and fast-moving as one progresses downstream from the U .S~ 
Route 360 bridge, llntiljust above river mile 48.80. There, the river becomes deeper·and slower • 
. Wamr there has a greater residence time, tending to slosh back and forth on each tidal cycle with 
less net downstrean1 displacement. In this environment, pollution that remained suspended in the 
water upstream tends to settle out, including oxygen-demanding lllJ.terials and nutrients. This 
provides an ideal ltlbitat for microbes to grow, reproduce and consume available dissolved oxygen -
thus accounting for the dissolved oxygen sag. 

Whatever tllle cause, the important points are: (1) a severe and persistent dissolved oxygen 
sag occurs in the P:ununkey River a short distance downstream from the proposed discharge, (2) the 
problem has not been adequately documented, and (3) the assimilative capacity of the Pamunkey 
River for dissolved oxygen has already been fully ~ocated. 

b. The Proposed Discharge Will Contnbute to these 
Existing Water Quality Violations. 

The sewage discharge proposed by Hanover County would add a large amount of additio~ 
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oxygen deipand to the river, making this existing water quality problem worse. It woula permit 
discharge of up to 10 mgd of effiuent (20% of.the 7Q10 river flow) with a significant load of 
oxygen-consuming pollutants and nutrients including chemical oxygen demand, biological oxygen 

~ demand, suspended solids, phosphorus and nitrogen. These pollutants would be mixed with the 
modest flow in the Pamunkey River and carried downstream until the river deepens and slows near 
river mile 48.80. There, they will settle out, consume oxygen, and promote the growth of oxygen­
demanding microbes and bacteria. The result necessarily must be even lower levels of dissolved 
oxygen, for longer periods, over an even wider geographic area. 

. . 
The DEQ has not conducted any field investigation or modeling of these effects. Nor are the 

proposed effluent limitations as strict as prior DEQ practice would require. 

Hanover County employees have attempted to characterize the effluent limitations in this . 
proposed permit as •strenuous." At best, that description is inaccurate. Our examination of DEQ 
permits indicates that the proposed limitations are merely "typical" of modem treatment plants on 
streams that exceed water quality standards. They are positively •1ax" when compared to the 
significantly more stringent limitations applied by DEQ to streams with existing downstream water 
quality problems, such as the Pamunkey has with dissolved oxygen. 

In early 1997, you made essentially the same observation. Your memorandum to Maynard 
D. Phillips dated February 26, 1997 (Exluoit 11), noted dissolved oxygen problems in the 
Pamunkey and observed that no validated model existed to evaluate the likely effects of Hanover 
County's proposed sewage discharge on stream dissolved oxygen levels. The memorandum 
observed that it was. therefore impossible to show that the effect of the proposed discharge on 
dissolved oxygen levels would be small, and suggested that this situation called for more stringent 
effluent limitations than are applied commonly to streams without water quality problems. 

Several months later, the DEQ memorandum of June 2, 1997(Exhibit10), adopted this 
approach and recommended discharge limits that are significantly more stringent than those in the 
proposed permit: 

June 2, 1997 Proposed 
Recommendation Effluent 
Based on BPI Limitation 

cBOD, 10 mg/I 15mgn 
TSS 10 mg/I 22.5 mg/I 
TKN 3 mg/I 4.5 mg/I 

The recommended effluent limitations were based on the "Best Professional Judgment" of DEQ staff 
and were backed by DEQ's Water Permits Support Division. 
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Almost a y1~ later, DEQ staff was still recommending this approach. A DEQ memorandum 
dated April 15, 1998 (Exhibit ~2 at S), sta•: .. . . 

. The Pamunkey River at the point of disCharge is not modellable 
by c:onventional means due to the tidal influence upon the river. DEQ 
has. recommended that, in such ·cases, VPDES permit limits should be 
set 2!t "self-sustaining" levels. "Self-sustaining" is defined bf_DEQ as 
an e:ffluent that causes virtually no degradation to the river water 
quality. Traditionally, ~self-sustaining• limits have been in the range 
of E~OD$ = 10 mg/l, TSS = 10 mg/I, and TKN = 3 mg/I. 

. . 

The record·conta.iIIS no evidence or analysis sufficient to justify DEQ's last minute rejection of these 
recommended effi11ent limitations. Without explanation or supporting evidence, the proposed permit 
would allow a 50'' increase in BOD, over staff recommendations, a 12S I increase in TSS, and a 
50% increase in TKN. The resources of the Pamunkey are too important to risk in this fashion. 

Furthermore, DEQ cannot avoid its obligation to designate the Pamunkey River in the 
.vicinity of river mile 48.80 as a nutrient enriched, water quality impaired stream segment merely by. 
refusing to further document the problem. It is required to perform sufficient investigation to 
determine the souI'ces of-pollution co~tributing to the water quality standard violations,·and to 
determine the total maximum daily load of pollutants that may be introduced into these waters · 
consistent with meeting the water quality standard. It is required to adopt and enforce effective 
limitations on both point sources and nonpoint sources in order to achieve those water quality 

. standards. If DEQ wishes to contend that the existing water quality problems at river mile 48.80 are . 
caused entirely by natural phenomena and are not contributed to by point or nonpoint sources of 
pollution, then it ta.ust perform sufficient investigations and documentation using the processes· 
provided for in its rules. Unless and until it does so, it is improper to issue discharge permits with 
obvious potential to make existing violations of water quality standards worse. 

This situation is made worse by th~ recent issuance of a discharge permit by DEQ for the 
King William County Sewage Treatment Plant on Moncu.in Creek. This plant, now under 
construction,· will :soon begin discharging treated sewage to Moncuin Creek just 3.88 miles upstream 
from its confluence with the Pamunkey River - at river mile 48.80. There is no record that the 
combined, cumulative effects of the King William and Hanover County discharges on the existing 
dissolved oxygen ~iag in the Pamunkey have been properly considered. 

In short, DEQ has not performed the investigations necessary to demonstrate that the permit 
limitations it bas proposed will protect water quality standards downstream from the proposed · 
discharge site. 
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3. The Proposed Discharge Will Interfere with Existing Uses of the 
' P~unkey River. 

a. Recreation 

During the public hearing on the proposed discharge on January 19, 1999, several speakers 
mentioned that they have used the area immediately dowmtream from the proposed discharge for 
swimming for many years. Those using this area are not limited to the propeey owners. Several 
troops of Boy Scouts regularly use the property for camping,.picnicking, swimming, and other 
forms of outdoor recreation and nature observation. Please refer to the enclosed letter from Mr. 
David Estes, Scoutmaster of Troop 879, ~February 2, 1~99 (Exhibit 13), and to the enclosed 
letter from Mr. J. Harry Davis, Scoutmaster of Troop 876, dated January 31, 1999· (Exluoit 14). 
Furthermore, the area is highly prized and regularly used by canoeists, fisherman and others for a 
variety of primary contact recreation. Mrs. Broaddus-Crutchfield and Mr. Henry Ruffin Broaddus 
have personally witnessed such usage over the years and confirm that the portion of the Pamunkey 
bordering Newcastle Farm downstream from the proposed discharge site is heavily used for all 
manner of primary contact water-based recreation. 

At the public hearing, several individuals who have used this stretch of the Pamunkey River 
for recreation uniformly said that they would not continue to do so if the County is permitted to 
discharge treated sewage immediately upstream. Several reported advice they had received from the 
VlI'ginia Department of Health that primary contact should be avoided downstream from treated 
sewage effluent. Despite claims from DEQ staff at the hearing that swimming in this effluent would 
not be harmful to human health and that the area would remain •swimmable, • it is clear that 
allowing the proposed discharge would in fact terminate the existing use of a significant stretch of 
the Pamunkey River for primary contact recreational uses - including swimming - from the 
proposed discharge location downstream· for a considerable distance. 

Water is not in fact "swimrriable" if the Health Department recommends against swimming 
there. Nor does it satisfy the purposes of DEQ's regulations or applicable law for water to be 
technically "swimmable" according to DEQ's criteria, if no person in fact would ever swim there 
given the risks cited by the Health Department. 

b. Shellfish Habitat 

As noted above, the Pamunkey River currently is used as shellfish habitat by several freshwater 
mussel species. The areas immediately upstream and downstream from the proposed discharge in 

~ particular are documented habitat for mussels, including rare, threatened or endangered species. This 
existing use of the Pamunk:ey River is to be maintained, but would likely be terminated by the 
proposed discharge. Until such time as it is demonstrated that all mussel species likely to be present in 
the discharge area will survive the proposed discharge during all stream conditions, issuance of the 
proposed permit is premature. · · · 
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c. · Anadromo~ Fish Spawning and Migration 
• 

( 

AnadrOmo~ fish ~e those species that migrate· from saltwater to (reshmter to spawn, but. 
return to saltwater to live most of their adult lives. The reproductive strategies of-these species require 
that spawniJ?.g adults be free to swim up coastal rivers to freshwater spawning habitat during their 
annual spawning 1nigrations, and free to return to bays and ocean waters once spawning is complete. 
Newly spawned fish larvae live and grow into juvenile fish in upstream freshwater nursery habitats, 
then migrate downstream to bays and ocean waters to complete their maturation into reproducing 
adults. . 

There is nc> doubt that populations of anadromous fish in the York River system, including the 
Pamunk:ey River, are in serious trouble. In 1994, the Virginia Marine Resources Commission 
("VMR.C") imposed a total ban on in-shore fishing for migratory fish "after it became obvious that 
shad populations in tidal rivers across the state had collapsed .••• " Recently, the VMR.C voted again 
to extend that ban for at least another year. Richmond Times-Dispatch, "Shad fishing ban is extended 
a year' {Dec. 22, 1998), Exhibit 15. Among the reasons cited by researchers for the collapse of the 
shad population is; pollution that blocks migratory pathways, making it impossible for adults to reach 
or return from spELwning habitat, and impossible for juveniles to migrate successfully to bay and ocean 
waters. In effe~ spawning and nursery habitat is ·eliminated upstream from dissolved _oxygen sags 
that anadromous fish cannot, or will not, traverse. · 

HistoricaD.y:r anadromous fish have used almost the entire Pamunkey River as spawning and 
nursery habitat Spawning adults have been documented in the South Anna at the U.S. Route 1 bridge, 
in the North Anna, and throughout the Pamunkey. For shad, spawning occurs during the spring and 
extends into June1, with juvenile fish migrating downstream thereafter. Other species spawn earlier as 
well as later in the~ year. 

The existfog dissolved oxygen problem in the Pamunkey River at river mile 48.80 may pose a 
significant obstacle for migrating shad or other anadromous f1Sh. Fish cannot swim through waters 
with inadequate.lc:wels of dissolved oxygen. The existing evidence indicates that the Pamunkey may 
be effectively clo:sed to migratory fish passage at river mile 48.80 during a significant portion of the 
year extending frc>m late spring through early fall. The precise times the Pamunkey may be blocked to 
migratory fish is 11ot known because DEQ failed to follow the advice of its research employees to 
develop additional data on the problem. However, it is clear that the proposed discharge will make 
this situation wor.se. Until a thorough study of the possible effect of the proposed discharge on 
passage of migratory fish is performed, issuance of the proposed permit is premature. 
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4. The County Requires, But Probably Cannot Obtain, AF ederal Permit to : 
~nstl_Uct the ~all at t}le P~posed Locati~n. · 

L The Proposed Outfall Location May Have Significant 
Adverse Effects on Federally Protected Resources, 
Including Endangered Species and Historic Resources. 

The outfall structure proposed by the County will involve discharges of.fill material in areas 
""" subject to the jurisdiction of the U.S. Army Coips of Engineers pursuant to Section ~04 of the Clean 

Water Act, 33 U.S.C. § 1344. Ordinarily, CODS1!Uction of such outfall structures can be expected to 
produce only "minimal" effects on protected resources and is thus eligible for use of a "Nationwide" 
permit Jn this case however, there are substantial reasons to slispect that the effects of constructing 
the outfall at the proposed location will be "more than minimal." The potential effects of this 
discharge location on~ threatened or endangered species protected by the federal EndaDgered 
Species Act, and on anadromous fish protected ~y the federal Fish and Wildlife Coordination Act, 
have already been discussed. 

In addition, the location of the proposed outfall may have significant and adverse effects on 
~ historic resources protected by the National Historic Preservation Act ("NHPA "). 

Section 106 of the NHP A requires federal agencies to consider carefully the effects of 
undertakings they fund, perfoim or approve on historic resources that may be eligiole for listing on the 
National Register of Historic Places. It also requires the Corps to provide the Advisory Council on 
Historic Preservation with an opportunity to comment on such undertakings. When the Advisory 
Council determines that an undertaking would have an adverse effect on an eligible resource, the 
federal agency may proceed only after an elaborate review process has been completed and it has 
evaluated and rejected other alternatives and mitigation. 

In the present case, NewcastJe Farm contains significant, documented historic resources that 
would indeed be adversely affected by construction of the proposed discharge pipe, reaeration · 
structure, and outfall. These include the colonial era Town of Newcastle - a listed Virgini~ Historic 
Landmark - and a portion of Marlboume, which is already listed on the National Register. 

Newcastle Town was founded by William Meriweth~r in 1738. It became an important cross­
roads, with major highways leading to Williamsburg, Hanover Courthouse, and Philadelphia. Ocean 
going vessels docked.at its wharfs, and it was a regional center for both culture and commerce. When 
removal of the colonial capital from Williamsburg was contemplated by the House of Burgesses in 
1751, Newcastle fell just two votes shy of being selected as the new capital of the Virginia Colony. It 
is where Patrick Henry rallied volunteers in 1775 to march on Williamsburg and protest Govern.or · · 
Dunmore's seizure of the colony's gunpowder. 

Mirlboume is where Edmund Ruffin, sixth generation ancestor of Mr. Henry R.uff'm Broad~, 
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conducted his famo~ agricultural experime!lts concerning the ef:Fects of vari~us fertilizer& on crop 
production.• Often caJled the "father of soil chemistry in ~erica," R.uff"m is credit~d with pioneering 
scientific -agriculture ln the N~ World. His farm, Marlboume encompassed a·portion of Newcastle 
Farm and is listed on the National Register of Historic Places. Additional information on these two 
sites, prepared by the Vqinia Department of~ric ~es<?mces, is set forth in Exluoit 16. 

Now, this historic property is where Hanover County proposes to pipe, reaerate and discharge 
its sewage. Clearly,_ doing so may have "adverse effects" on historic resources.=-·Because of these and 

.· 

the other impacts cited above, the Corps will be required by its regulations to consider alternatives to ,.,,, 
the proposed dischaq~e location in an individual permit process. 

b. · .; .. The Cou.nty Has Admitted that Superior Alternatives 
Exist. . . 

Despite knowledge of the historic importance of this property, Hanover County has not 
performed any swvey for or evaluation of historic resources at its proposed discharge site. Earlier, it 
had Gray&. Pape perform a "Phase I" evaluation of two potential downstream discharge locations, 
known as "Do\VDStream ·r and "Downstream Il." Virginia's Department of Historic Resources 
responded to that study by recommending additional investigations and suggesting that altemative . 
discharge sites should. be explored. Letter from David Dutton dated July 7, 1998(Exhibit17). The 
County itself has co11.cluded, based in part on the Gray & Pape report, that impacts to historic 
resources would likely be more severe at its proposed discharge location (called the "original site") 
that at an equally available alternative location (Downstream ll). 

According to a letter to DEQ by Mr. Steven P. Herzog, Utility Engineer for Hanover County's 
Department of Publi1: Utilities, dated March 25, 1998 (Exlnoit 18), the most important siting criteria 
for treated sewage discharges are protection of water quality, historic resources, and property interests. 
He further has stated. that Hanover County's proposed discharge location would have greater impacts 
to each of these resollt'ces than would other, equally available alternatives. According to Mr. Herzog, 
the Downstream n lc>cation remained superior to the County's proposed location after considering 
additional factors inc:luding "safety, access from Route 360, cost and wetlands impad$.~ 

c. AF ederal Permit Probably Cannot Be Obtained for an 
Admittedly Inferior Location. 

Hanover CotLnty has admitted that its proposed "original" discharge location is inferior to an 
equally available alt1~mative with respect to water quality and every other relevant factor, including 
wetland impacts. Nc~vertheless, it has asked the DEQ to approve that location by means of a letter 
from Mr. Steven P. Herzog dated October 8, 1998. The request cited no reasons why the discharge 
should be located at the inferior "original" si~ and offered only that it is not much worse - from a 
water quality perspective only - than the Downstream. II site. The request ignores the other "primaiy" 
and.secondary site evaluation criteria earlier applied by the County itsel( and which will be applied by 
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the U.S. Arfn.Y Corps of Engineers. These criteria include ~pacts to historic resources, property 
interests, safety, access, cost. and wetl~ds. . . 

The County's request that DEQ approve an admittedly inferior discharge location appears on 
its face to be arbitrary and iirational. To grant such a request without supporting justification would 
be even more so. 

Whatever response the State Water Control Board may make to this request, the Corps of 
Engineers is required by federal law and regulations to issue a permit oDly for the least 
environmentally damaging practicable alternative. The record demonstrates - from the County's own 
statements - that the least damaging site is not the proposed "original" site. Accordingly, no federal 
permit is likely to issue for it. If the applicant should obtain such a.permit, it wjli be wln~le to 
judicial challenge. 

Conclusion 

The State Water Control Board should not issue the proposed permit. Impacts to freshwater 
m~els have not been adequately explored or considered. The discharge would contribute to and 
aggravate existing water quality probl~ms in the Pam.unkey River. The DEQ should address those . 
problems before permitting the discharge of pollutants that would make them worse. The existing 
violations of water quality standards in the P~unkey are serious and are adversely affecting aquatic . 
life, possibly including anaclromous fish such as American shad. The proposed effluent limitations 
are· not sufficient to prevent such adverse effects according to the best professional judgment of DEQ 
employees themselves. The proposed discharge also would adversely affect existing recreational 
uses of the Pamunkey, including swimming and camping. These matters need to be ~ed 
carefully, but have not been thus far. 

Finally, Hanover 'county has not yet obtained a federal permit it.s proposal requires ..:. and 
there are strong reasons to believe the County will not obtain one for the proposed discharge site. 
That site admittedly would have more severe impacts on numerous protected resources than other 
practicable· alternatives. It therefore is ineligible-for federal permitting Wider Corps rul~. If a 
federal permit should issue, it would be vulnerable to challenge in federal court. · 

On behalf of Mrs. Frances Broaddus-Crutchfield and Mr. Henry Ruffin Broaddus, thank you 
very much for the opportunity to express these views. 

_smcerd~~ 

William B. Ellis 
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VIRGINIA: 

IN nm CIRCUIT COURT FOR THE CITY OF RICHM 

FRANCES JBROADDUS CRUTCHFIELD and 
HENRY RUFFIN BROADDUS, 

Petitioners, 

v. Chancery No. 760CID9K01193-00 

STATE WATER CONTROL BOARD and 
DEPARTMJENT OF ENVIRONMENTAL QUALITY, 

Respondents. 

DE!\IURRER OF THE STATE WATER CONTROL BOARD 
AND THE DEPARTMENT OF ENVIRONMENT AL QUALITY-

Now come the State Water Control Board and the Department of 

Environmental Quality (collectively, "Commonwealth") and demur to the Petition 

for Appeal filed by Francis Broaddus Crutchfield and Henry Ruffin Broaddus on 

the following grounds: 

1. Thie present proceeding is an appeal of a case decision of the State 

Water Contr•:>l Board ("Board") to issue a VDPES permit to the County of 

Hanover for .a proposed wastewater treatment plant to be located in the County. 

The Board if; authorized pursuant to § 62.1-44.15(5) of the Code of Virginia 

(1950), as amended ("Code'') to issue such permits. 
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2. Decisions of the Board ma~ under§ 62.1-44.15(5) may be appealed, 

by virtue of § 62.1-44.29. That statute authorizes certain persons to seek judicial 

review "in accordance with the provisions of the A~tive Process Act, §§ 

9-6.14:1 ei seq. of the Code ('APA')." 

3. The APA provides that such appeals are to be brought "in the manner 

provided by the rules of the Supreme Court of Virginia." Code § ~-6.14:16.A. 

AP A appeals are governed by ~art 2A of the Rules of the Supreme Court of 

Virginia. 

4. Under the Rules, appeals are initiated by first filing a timely notice of 

appeal. See Rule 2A:2. · Next, the challenger must file a petition. for appeal 

pursuant to Rule 2A:4: 

Within 30 days after filing the notice of appeal, 
the appellant shall tile his petition for appeal with the 
clerk of the circuit court named in the first notice of 
appeal to be tiled. Such tiling shall include all steps 
provided in Rule 2:2 and 2:3 to cause a copy of the 
petition to be served (as in the case of a bill of 
complaint in. equity) on the agency secretary and every 
other party. 

S. Hanover County is a necessary party to the present action. See 

Browning-Fe"is Industries v. Residents Involved in Saving the Environment, 254 

Va. 278, 492 S.E.2d 431 (1997). Crutchfield and Broaddus have failed to join a 

necessary party and failed to comply with the requirements of Rule 2A:4 by 

failing to meet the deadline of Rule 2A:4 to take the necessary steps to cause 
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Hanover CouJt1ty to be served. Accordingly, they have failed to perfect their 

appeal, which must be dismissed. 

6. In sLddition, the petitioners fail to allege facts that would demonstrate 
. . . . . 

that they meet the standard of § 62.1-44.29 for obtaining judicial review of the 

Board's decision. Accordingly, the Petition for Appeal must be dismissed. 

7. Lastly, the petitioners have sued both the State Water Control Board and 

the Departmei1t of Environmental Quality. The General Assembly of Vll'ginia 

granted to the State Water Control Board the authority to iss~ permits such as that 

issued to Hanc•ver County, and it is the Board that.made the permit decision. The 

Department 01: Environmental Quality provides staff support to the Board, but 

does not makt: the ~ecision. Accordingly, .the Board is the sole proper State 
. . 

respondent in this action, and this appeal should be dismissed as to the Department 

of Environmen.tal Quality. 

For thes:e reasons, the Petition for Appeal is fatally defective and th~fore 

the State Water Control Board and the Department of Environmental Quality ask 

that the Petitioi1 for Appeal be dismissed. 

Respectfully submitted, 

STATE WATER CONTROL BOARD and 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY 

By ]Jofzwl fct.t_~ 
Counsel 
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. Marie L. Earley 
Attorney General of Virgiilia 

Deb~ Love Feild 
Assistant Attomey General 
State Bar No. 25322. 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia 23219 
(804) 786-0098 

CERTIFICATE 

I certify that on this 23rd day of July, 1999, ·~copy of the foregoing pleading was 
sent by first class mail to: 

John L. Marshall, Jr. 
Mcsweeney, Burtch & Crump, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 

Counsel for Petitioners 
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VIRGINIA:: ... .._ - . . . 

IN TJB CIRCUIT COURT FOR THE CITY OF RICHMOND ·· ·· -- .. --=. ·_ . 

. ... , ........... •. 
l ••. 

FRANCES :BROADDUS CRUTCHFIELD and 
HENRY RUFFIN BROADDUS, 

·.~ flbO .. ~- .. ···J~ 
Petitioners, 

v. ~cery No. 760CH99K01193-00 

STATE WATER CONTROL BOARD and 
DEPARTMENT OF ENVIRONMENTAL QUALITY, 

Respondents. 

MEMORANDUM IN SUPPORT OF DEMURRER . 
OF THE STATE WATER CONTROL BOARD AND 
:DEPARTMENT OF ENVIRONMENTAL QUALITY 

The present action is an appeal of a decision of the State Water Control 

Board to iss:ue a Virginia Pollutant Discharge Elimination System Permit to 

Hanover Cotmty for a proposed wastewater treatment plant to be located in the 

County. Petitioners Frances Broaddus Cmtchfield and Henry Ruffin Broaddus 

have c~en1ied ~e agency's action by the filing of a Petition for Appeal naming 

the State w·ater Control Board ("SWCB") and the V1rginia Department of 

Environment!l Quality ("DEQ") as respondents. SWCB and DEQ have demurred 

to the Petitfon for Appeal tiled in this case, and submit this Memorandum in 

support of the= demurrer. 
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Backvound 
~ 

Until 1972, the protection of the nation's waters was largely a matter of 

state enforcement of federally-adopted water-quality standards. In that year, 

Congress passed the Federal Water Pollution Coi:itrol Act Amendments of 1972, 

Pub. L. 92-500, 33 U.S.C. § 1251 et seq. ("the Act"). The Act's express purpose 

is to "restore .and maintain the chemical, physical, and biological integrity of the 

Nation's waters." 33 U.S.C. § 125l(a)(l). The Act shifted the emphasis from 

water-quali:tY~based requirements to "direct restrictions on discharges."· EPA v. 

California ex rel. State Water Resources Con'lrol Board, 426 U.S. 200, 204 

(1976),- and made it ''unlawful for any person to discharge a pollutant without 

obtaining a permit and complying with its terms." Id., at 205. 

The Act.prohibits the discharge of any pollutant, except in accordance with 

the terms of a National Pollutant Discharge Elimination System ("NPDES") 

permit. 33 U.S.C. §§ 131 l(a), 1342. Recognizing "the primary responsibilities 

and rights of States to prevent, reduce, and eliminate pollution," Congress 

~ provided for states to issue and enforce permits under the Act. Id at§§ 12Sl(b) 

and 1342. A state may apply to the Administrator of the United States 

Environmental Protection Agency ("EPA") to take responsibility for licensing all 

affected discharges within its boundaries under the NPDES program. Id at §§ 

1342(b). If the state program meets the requirements of§ 1342, the Administrator 

suspends his issuance ofNPDES permits in that state. See id. and 40 C.F.R Part 

123 (1999). 
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VirgiILia first enacted its State Water Control Law in 1946. 1946 Va. Acts, 

Ch. 63B. n1.at law is now codified at§§ 62.1-44.2 through 62.1-44.34:13 of the 

Code. In 19'74, the General Assembly ·amended the State Water Control Law so. 
. . 

the State Water Control Board could seek authority to issue and enforce permits 

under the fed~eral Act. The Administrator of EPA approved the VU"ginia program 

in 1975. See· 40 Fed. Reg. 20,129 (May 8, 1975). The Board issues its Yirginia 

Pollutant Dis;charge Elimination System permits under the authority of Code § 

62.1-44.15(5), and implements this program through its permit regulation, 9 VAC 

25-31-10 et s,rq. 

Hanover County applied for, and received a VPDES permit for a proposed 

wastewater trieatment facility. That permit is the subject of this appeal. 

Appeals of Administrative Actions 

The siNCB issued its permit under the authority of§ 62.1-44.15(5). The 

General Assc:mbly has waived the Commonwealth's sovereign immunity in 

certain respects. Of relevance here is Code § 62.1-44.29, which provides in part: 

.Any owner aggrieved by, or any person who has 
:participated, in person or by submittal of written 
·Comments, in the public comment process related to, a 
final decision 1 of the Board under .§§ 62.1-44.15(5), 

1 The }.~A defines a "case decision" as 

imy agency proceeding or determination that, under 
llaws or regulations at the time, a named party as a 
inatter of past or present .fact, or of threatened or 
c:ontemplated private action, either is, is not, or may or 
inay not be (i) in violation of such law or regulation or 
(ii) in compliance with any existing requirement for 
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62.l-44.15(8a), (Sb), and (Sc), 62.1-44.16, 62.1-44.17, 
62.1-44.19 or § 62.1-44.25, whether such decision is 
atfirmative or negative, is entitled to judicial review 
thereof in accordance with the provisions of the 
Administrative Process Act(§ 9-6.14:1 et seq.) if such 
person meets the.~dard for obtajnjngjudicial review 
of a case or controversy pursuant to Article m of the 
United States Constitution. 

The AmDinistrative Proce5s Act, §§ 9-6.14:1 et seq. of the Code ("APA") 

provides that appeals must be brought "in the manner provided by the rules of the 

Supreme Court of Virginia." Code § 9-6.14:16.A. APA appeals are governed by 

Part 2A of the Rules of the Supreme Court of 

Virginia. 

The present appeal fails on its face in 3 respects: 

• The petitioners fail to allege facts demonstrating 
their standing to bring this action; 

• The petitioners have failed to join a necessary 
partytothisaction;and 

• There is no basis upon which to bring an action 
against the Department of Environmental Quality. 

Standine to Appeal 

The General Assembly has designated the 2 classes of persons who may 

bring appeals ofVPDES permits: (1). owners aggrieved by the SWCB's decision; 

and (2) persons who have participated in the public comment process rela~ed to the 

obtaining or retaining a license or other right or 
benefit. 

§ 9·6.14:4. Plainly, the issuance of a VWP permit is a "case decision" within the 
meaning of the AP A 
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decision and who meet "the standard for obtaining judicial review of a case or 

controversy ptursuant to Article m of the United States Constitution." Code § 

62.1-44.29. 

"Own1er" is defined in the State Water Control Law in relevant part as ''any 

person or group of persons acting individually or as a group that owns, operat~s, 

charters, rent!•, or otherwise exercises control over or is responsible -for any actual 

or potential discharge of sewage, industrial wastes, or other wastes to state waters, 

or any facility or operation that has the capability to alter the physical, chemical, 

or biological J~roperties of state waters in contravention of§ 62.1-44.S .... " Code § 

62.1-44.3. An "owner," then, is the owner of a facility that is the subject of the 

SWCB's actk>n. See EDF v. State. Water Control Board, 12 Va. App. 456, 404 

S.E.2d 728 (1991 ). Crutchfield and Broaddus are not "owners" within the 

meaning of§ 62.1-44.29. 

The Pc~titioners' standing, if any, must reside in their satisfying the second 

test of§ 62. ll-44.29 - that is, that they are persons who participated in the public 

comment pro1::ess and who satisfy the requirements for Article m standing: 

• Participation in public comment process. Code § 62.1-44.29 

specifies that judicial review may be available to "any person who has 

participated, in person or by submittal of written comments, in the public comment 

process related to, a final decision of the Board under § 62.1-44.15(5) .... " 

Crutchfield imd Broaddus allege that they submitted both oral and written 

comments. Petition~ 25, 26. 
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• Article m standing. A commenter must meet "the standard for 

obtaining judicial review of a case or controversy pursuant to Article m of the 

United States Constjtution." Code § 62.1-44.29. The statute goes on to list 3 

~ conditions that must be met for a person to be deemed to satisfy Article m 

standing: 

(i) Such person has suffered an actual or 
imminent injury which is an invasion of a legally 
protected interest and which is concrete and 
particularized; 

(ii) Such injury is fairly traceable to the 
decision of the Board and not the result of the 
independent action of some third party not before the 
court; and 

(iii) Such injury will likely be redressed by· a 
favorable decision by the court. 

Petitioners do not allege any injury connected to. themselves, let alone an 

injury can be evaluated against the criteria listed above. The most direct 

connections between the petitioners and the permitted discharge are: (1) the 

location of the property on the Pamunkey River (Petition 9J 16); and (2) their 

having witnessed others using the river (Petition, 70). In neither instance do 

Petitioners allege any injury at all, much less one that is actual or imminent, 

invading a legally-protected interest, concrete, particularized, traceable to a 

decision of the SWCB, and capable of redress by this court. 

Accordingly, the Petition for Appeal fails on its face and the demurrer 

should be sustained and this action dismissed. 
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Failure to Join a Necessar:y Partv 

Crutchfield and Broaddus bring this action against the SWCB and DEQ. 

They have n.ot named as a respondent in this action the permit holder, ·Hanover 

County. 

The holder of a permit is a necessary party to an appe&:I of that permit. 

Browning-F1.r"is Indus. v. Residents Involved in Saving the Env 't~- 254 Va. 278, 

492 S.E:.2d 431 (1997). In the absence of a necessary party, a court is without 

_ jurisdiction to proceed, and so the action must be dismissed. Asch_ v. Friends of 

Community cif Mt. Vernon Yacht Club, 251 Va. 89, 465 S.E.2d 817 (1996). Any 

decision of tile court mad~ without a necessary party is void and of no effect, even 

as to those parties that were before the court. Atkisson v. Wexford Associates, 254 
' . 

Va. 449, 4S6:t 493 S.E.2d 524, 528 (1997). 

This doctrine makes sense in the present case, where Petitioners seek to 

have a permit declared ''void and of no effect." Petition page 16. Such a 

declaration i!i manifestly prejudicial to the holder of the permit. The present case 

is unlike that in Browning-Ferris, where the permit holder intervened, and the 

court deemed moot the failure to name BFI a party. llie Petitioners' failure to 

make Hanovc~r County a party to this action means that they have failed to perfect 

their appeal. Such failure is fatal where, as here, the permit holder has not 

intervened, mtid the court is without authority to extend the deadline for perfecting 

the appeal. lklayo v. Depar'/7nent of Commerce, 4 Va. App. 520, 358 S.E.2d 759 

(1987). 
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Accordingly, this action must be dismissed for failure to perfect an appeal 

within the mandatory and jurisdictional deadline of Rule 2A:4 of the Rules of the 

Supreme Court of Virginia. 
. . 

The Department of Environmental Quality 
Should Be Dismissed From this Action 

Petitioners have named as respondents in this action both the State Water 

Control Board and the Department of Environmental Quality. Of these, only the 

State Wat.er Control Board is a proper party. The Board, not the Department, 

issued the permit under challenge. The waiver of sovereign immunity in Code § 

62.1-44.29 authorizes appeals of decisions made by the Board, not the 

Department. Although the Board has authority to delegate certain responsibilities 

to the Director of the Department, see Code § 62.1-44.14, in this case it was the 

Board that issued the permit Furthermore, ~ere is no relief pleaded or available 

under the AP A that supports maintaining this action against the Department. 

Accordingly, this action should be dismissed as aPinst the Department of 

Environmental Quality. 
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Conclusion 

For all 1tbese reasons, the Petition for Appeal is defective on its &ce, and the 

. Demmrer of the State Water Control Board and Department of Environmental 

Quality should be sustained and.this action dismissed. 

Mark L. Earley 
Attorney Genc:nl ofVirginia 

Deborah Love Feild 
Assistant Atto:mey General 
State Bar No. :25322 
Office of the Attorney General 
900 East Main. Street 
Richmond, Vitginia 23219 
(804) 786-0098 

Respectfully submitted, 

STATE WATER CONTROL BOARD and 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY 

By~ lLc.t!-ift;.J 
Counsel 
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CER1JF'ICATE 

I certify that on this- 28th day of January, 2000, a copy of the foregoing pleading 
was sent by first class mail to: · 

John L. Marshall, Jr. 
Mcsweeney, Burtch & Crump, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 

Counsel for Petitioners 
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VIRGINIA: 

JI( THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Manhall Courts Building 

FRANCES BRCJ,ADDUS <:aUTCBFIELD and 
HENRY RUFFIN BROADDUS 

Petltionen, 

v. 

STATE WATEll CONTROL BOARD 

and 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEP ARTMEN1' OF ENVIRONMENTAL QUALITY ) 

Respondents. 
) 
) 

Petitionen' Opposition to Demurrer of the Sta~ Water 
Control Board and Department of Environmental Quality 

Petitioner.s, Frances Broaddus Crutchfield ("Crutchfield") and Henry Ruffin Broaddus 

("Broaddus"), by counsel, submit this memorandum in opposition to the demmrer filed by the 

Respondents, the State Water Control Board ("SWCB") and the ·i;>epartmeitt of Environmental 

Quality ("DEQ") .. 

Background 

On April 28, 1999, the SWCB issued VPDES Permit No. VA0089915 to the County of 

Hanover for discl:mrges of treated sewage from the County's proposed To.tomoy Wastewater 

Treatment Plant. The permit would allow the County to discharge up to ten million gallons a day 

of sewage into the' Pamunkey River from a discharge structure located in the middle of property 

owned by Cnttchfield and Broaddus. 
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The complaint alleges, and for purposes of ruling on this demurrer the Court must assume 

it to be true, that the SWCB &iled to observe the duties imposed on it by the State Water Control 

Law and the SWCB 's own regulations in issuing this permit. The discharge at issue is alleged to 

. . 

contnoute to and exacerbate existing, well-documented violations of water quality standards in 

the Pamunkey River, conti:ary to law. These violations of water quality standards are serious and 

by definition adversely affect aquatic life using the Pamunkey ·River in the vicinity of the 

proposed discharge, including the Crutchfield and Broaddus property. Species likely to be 

affected are alleged 
1

to include freshwater mussels and anadromous fish such as American shad, 

currently the target pf an intensive recovery effort to restore detjmated populations in the 

Chesapeake Bay. The proposed discharge is also alleged to adversely affect existing recreational 

uses of the Pamunkey River and Crutchfield and Broaddus property, all in violation of law. In 

addition to Violating its duty to refrain from issuing permits for discharges that will contnoute to 

violations of water quality standards, the SWCB is alleged to have failed its duty to adequately 
I 

address these issues and to have acted arbitrarily and capriciously by failing to consider the 

applicant's candid admission that other available discharge locations would have less adverse 

effects on water quality and. other affected resources. Again, all of these allegations must be 
I 

regarded as true for: pmposes of ruling on this demurrer. 

I. Crutchfield and Broaddus Have Standing to Appeal 
I 

Crutchfield and Broaddus have standing to appeal the decision by the SWCB to issue this 

permit because they satisfy the requirements necessary to obtain judicial review. See Va. Code 

§ 62.1-44.29. First, Crutchfield and Broaddus participated in the public comment process in 

person at a public hearing and by submitting written comments to the DEQ regarding the 

2 

-123-



proposed VPDES: permit Petition, 'J 125 and 26. The SWCB concedes that Crutchfield and 

Broaddus satisfy this requirement. See SWCB Memo. at S. Second, Crutchfield and Broaddus 

meet the standard. for obtaining judicial review pursuant to Article m of the United States 

Constitution. 1 Cc•ntrary to the claim made by the SWCB, Crutchfield and Broaddus, as riparian 

owners of the property where the sewage discharge will occur, have suffered concrete and 

particularized injmies as a result of the issuance of this permit. 

In ruling c•n the SWCB 's demmrer, this Court must "consider as true all material facts 

alleged in the [pedtion], all facts impliedly alleged, and all reasonable inferences that may be . 

drawn from such facts." Krantz~· Air Line Pilots Assoc., 245 Va. 202, 204, 427 S.E. 2d 326, 

327 (1993). Federal courts, in considering a motion to dismiss for lack of standing, must accept 

all material allegations contained in the complaint as true and must construe all such allegations 

in favor of standb:Lg. Glavin v. Clinton, 19 F .Supp. 2d 543, 548 (E.D. Va. 1998)~ aff d, Dep 't of 

Commerce v. U.S. House a/Representatives, S2S U.S. 316 (1999). Federal courts also must 

"presume that general allegations embrace those specific facts that are necessary to support each 

claim." Glavin, 1!~ F.Supp. 2d at 548 (citations omitted); see also Bennett v. Spear, 131 L.Ed. 

2d 281 (1997) (holding general allegations of injury satisfy requirements of Article Ill, and a 

plaintiff need not allege each specific subsidiary fact that supports its general claim of injmy). 

The requirements' 1of Article m are satisfied where a litigant has a personal stake in the outcome 

of the controversy.. Glavin, 19 F .Supp. 2d at 548 (citation omitted). 

The Petition ~ntains detailed allegations about the injuries to property owned by 

1 The federal requirements to establish standing, which are incorporated in Va. Code § 
62.1-44.29, are less stringent than those previously required under Virginia law. While 
Crutchfield and Broaddus have standing under either standard, application of the federal standard 

3 
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Crutchfield and Broaddus that will result from the issuance of this permit. These allegations, as 

well as all facts impliedly alleged and the reasonable inferences that can be drawn from those 

facts, must be considered by the Court. Moreover, the injuries to Crutchfield ~d Broaddus and 

their property result from the· issuance of the challenged permit because without a permit there 

wo~d be no sewage discharge. For the same reason, these injuries can be redressed by a 

decision of this Court invalidating the permit. Applying the legal standards discussed above, it is 

clear that Crutchfield and Broaddus have pied facts sufficient to withstand a demmrer. 

Crutchfield~ Broaddus have alleged they &re ~ o~ o~N~wcastle Fmn;the site of 

the proposed outfall and sewage discharge to the Pamunkey River. Petition, ft 3-4; See ExJu"bit 

A attached to Petition for Appeal at 1.2 Six generations of the Broaddus family have faithfully 

"preserved, husbanded and conserved" Newcastle Farm. See Exhibit A at 1. As riparian owners 

of the property where the sewage discharge will occur, Crutchfield and Broaddus have alleged 

-
their property will be damaged in concrete and particularized ways. Beginning in the second 

paragraph of the Petition, Crutchfield and Broaddus allege several injuries including 1) that the 

permitted discharge will contnoute to and ag~vate existing violations of water quality 

~dards in ~e ·Pamunkey River adjacent to their property; 2) that these vio~ons of water 

quality standards adversely affect fish, mussels and wildlife using the Pamunkey adjacent to their 

property and downstream from the proposed discharge; 3) that the permitted discharge will 

adversely affect existing recreational uses of the Pamunkey River and their adjacent property; 

leaves DO doubt OD this issue. 
2 On demurrer, a court may examine not only the substantive allegations of the pleading 
attacked, but also any exluoits filed with the pleadings or mentioned in them. See Rule 1 :4 (i) of 
the Rules of the Supreme Court ofVirginia; W.M. Schlosser Co., Inc. v. Fairfax County, 245 Va 
451, 452, 428 S.E. 7d 919, 920 (1993); Flippo v. F & L Land Co., 241 Va. 15, 17, 400 S.E. 2d 

4 
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... 

and 4) that the disc:harge location licensed by the SWCB will damage water quality and historic 

resources on their property, and other property interests to an extent greater than other, equally 

available altemati',,es. Petition, .Ti 2, 68-77; see ~o Exln"bit A at 2-13. These allegations plainly 
. . 

satisfy the requireJnent that plaintiffs must allege injury to themselves. See, e.g., Sierra Club v. 

Morton, 405 U.S. '727, 734-35 (1972) (allegations of damage to aesthetic and environmental 

well~being sufficient injury to confer standing); Lujan v. Defenders of Wildlife~ 504 U.S. SSS, 

560-62 (1992) (sarne); Parents, Alumni, and FriendS a/Taylor School v. City of Norfollc, 31 

F .Supp. 2d 435, 44~ (E.D. Va. 1999) (non-economic interests can establish standing for pmposes 

of Article m standing under the United States Constitution). 

But the Petition also contains details descnoing how these injuries to Crutchfield and 

Broaddus will result from the issuance of this permit Newcastl~ Farm is the loCation of the 

Historic Town ofNewcastle, which is listed in. the Virginia Landmarks Register. Id at t 16; 

Exluoit A at 11-12.. Despite the fact that Hanover County had previously identified other 

discharge locations. that would have less adverse impacts on water quality, Newcastle Farm and 

the Town of Newcastle, (Id at ft 20-24), the SWCB permitted the discharge at a location with 

greater ~erse "im1>acts~ I~ The resul~ .da!"age is con- and parti~. to Crutchfield 

and Broaddus, the c>wners ofNewcastle Farm. 

The Pamun1'ey River at the site of th~ proposed discharge is designated for uses including 

swimming and the ]propagation and growth of a balanced, indigenous population of aquatic life. 

Id at , 28. The peimitted discharge injures Crutchfield and Broaddus because it will contribute 

to and exacerbate water pollution, including violations of applicable water quality standards for 

156, 156 (1991). 
s 
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dissolved oxygen, and will effectively end water-contact recreation on the Crutchfield and 

Broaddus property downstream from the propo~ discharge. The violations of dissolved 

oxygen standards threaten rare or endangered mussels, other freshwater mussles and anadromous 
. . 

fish spawning and migration at the point of discharge on Newcastle Farm as well as upstream 

and downstream. Id at 'II 'd 28-67; Exhibit A at 2-11. Other less damaging altematives in terms 

of protecting water quality were before the SWCB, but ignored. See Petition, ft 20-24, Exhibit 

A at 12-13. Such allegations, which must be taken as true, are plainly injuries to Crutchfield and 
I 

Broaddus and to their property. 

Crutchfield and Broaddus are also injured by the issuance of this permit because the area 

at and immediately downstream from the proposed discharge has been used for swimming, 

camping and other forms of outdoor recreation and nature observation by Crutchfield, Broaddus 

and others, including the Boy Scouts, for many years. Petition, 1 70; Exhibit A at 9. Such 

activity will cease if the permitted discharges occur. Id at ft 71-74; Exhibit A at 9. In fact, the 

Virginia Department of Health has advised the public that primary contact recreation should be 

avoided downstream from discharges of treated sewage such as are at issue in this case. Id. at, 

72; Exhibit A at 9. The effective tennimrtion of existing recreational uses of the Pamunkey 

River and Newcastle Farm for recreation by Crutchfield and Broaddus is an injury sufficient to 
I 

confer standing on Crutchfield and Broaddus to appeal. 

If the allegations made by Crutchfield and Broaddus, as riparian owners of the property 

where the permitted discharge will occur, are not sufficient to confer standing, then one must 

question whether any individual citizen who spoke at a public hearing or submitted written 

comments would ever have standing to challenge any permit. While this may be the result 

6 
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deSired by the SW'CB, Virginia law dictates otherwise. 

This Court should overrule the SWCB's demurrer beca11se Crutchfield and Broaddus 

have standing to n1aintiin this action.. 

D. Crutchfielld and Broaddus Have Perfected an Appeal of the VPDES Permit 

Appeals pursuant to the Virginia Administrative Process Act, ya Code §§ 9-6.14: I to 9-

6.14:25, are governed by Part 2A of the Rules of the Supreme Comt ofVirgirlia. Crutchfield and 

Broaddus perfected their appeal by timely filing a Notice of Appeal and a Petition for Appeal 

with the clerk of d:ais Court and then cm1sing a copy of the Petition to be served on the SWCB 

and DEQ, the parties to this litigation. 

Rule 2A: 1 of the Rules of the Supreme Court of Virginia defines a "party" as "any person 

affected by and chLiming the unlawfulness of a regulation or a party aggrieved who asserts a case . 

decision is unlawfllll and any other affected person or aggrieved ·person who appeared in·person 

or by counsel at a JO.earing, as defined in § 9-6.l 4:4E, with respect to the regulation or case 

decision as well as the agency itself." The parties in this action, as defined by Rule 2A: 1, are 

Cnrtchfield, Broaddus, the SWCB and the DEQ. 

The SWCE: argues that the Petition must be dismissed because Cmtch:field and Broaddus 

have failed to nam•~ a necessary party, Hanover County. They argue that fidlure to join a 

necessary party means the appeal has not been perfected. See SWCB 's Memo. at 7-8. The 

SWCB 's argument must fail. Whether or not Hanover County is a necessary party, naming 

Hanover County a :party and serving them with the Petition plainly is not required in order to 

perfect an appeal p·arsuant to Part 2A of the Rules. 3 

3 'Ibis case does not involve a challenge to a regulation or involve an appearance by Hanover 
7 
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Assuming arguendo that Hanover County may be a necessary party, the failure to serve 

Hmiover County is not a fatal ~feet that deprives this Court of jurisdiction to hear this appeal. 

In Browning-Ferris 111dus . . v. Residents Involved in Saving the Env 't, 25~ Va. 278, 492 S.E.2d 

431 (1 ~97), the Suprmiie Court siated that the permit hOlder, BFI, was a necessary party to an 

appeal from the DEQ's ruling because the ruling conferred specific rights on BFI which could be 

defeated or diminished by the appeal. In so stating, the Court took no action on the merits of the 

circuit court's denial of the motion to dismiss (based on a failure to name BFI as a party) and 

pursuant to Rule 2A: 1 because BFI's intervention in the appeal rendered the issue moot The 

failure to join BFI was not fatal to the appeal. Were it fatal, the Supreme_ Court would have 

dismissed the entire appeal based on a lack of jurisdiction because BFI was not named as a party 

and served with the Petition within 30 days of the Notice of Appeal as required by Part 2A of the 

Rules. The fact that the Court proceeded to rule on the merits of the appeal makes clear_ that the 

failure to name BFI as a party was not a defect that deprived the court of jurisdiction. 

Should this Court find that Hanover County is a necessary party, Crutchfield and 

Broaddus TCquest leave to amend their Petition to name Hanover County a party and then serve 

the County with the Amended Petition. 4 In the alternative, the Court can grant Hanover County 

leave to intervene. The Court will then have all necessary parties before it and can proceed to 

rule of the merits of the Petition. 

Neither the SWCB nor Hanover County will suffer any prejudice from such a ruling 

County at a hearing as defined in Rule 2A: 1. Therefore, Hanover County is not a party under 
these circumstances either. · 
4 Leave to amend shall be liberally granted in furtherance of the ends of justice. Rule 1 :8 

8 
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because each party will have ample time to respond to the ?etition and to present a defense-of the 

permit. Hanover C~>unty was aware of the filing of the Notice of Appeal and this Petition and. 

could have mov~ t<> intervene at any time. , In fact, in response to a request from the assistant 

County Attomey, Crutchfield and Broaddus fofwarded a copy of the Petition to the County 

immediately after it was filed. Apparently, either Hanover County did not think it necessary to 

intervene to protect :its interests or it intentionally refrained from doing so hi hopes of supporting 

the SWCB's present: attempt to evade judicial review. 

Crutchfield 2nd Broaddus have perfected their appeal of the permit. Accordingly, this 

Court should overrule the SWCB 's demmrer. 

Conclusion 

Crutchfield 1111d Broaddus have standing to bring this appeal and have perfected that 

appeal pursuant to Part 2A of the Rules of the Supreme Court of Virginia. ... Accordingly, ... . 

Crutchfield and Bro;lddus respectfully request that this Comt overrule the demmrer filed by the 

SWCB. 

of the Rules of the S·u.preme Court of Virginia. 
9 
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William B. Ellis (VSB No. 19753) 
John L. Marshall, Jr. (VSB No. 38474) 
Mcsweeney, Burtch & Crump, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virgiiiia 23218-1463 
Telephone: (804) 783-6800 
Telefax: (804) 782-2130 

Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I hereby ceirtify that a true copy of·the foregoing "Petitioners' Opposition to Demmer of 

the State Water Control Board and Department of~nmental Quality" was mailed this ~l, 
day of February, 2()00, by first-clasS mail, postage prepaid, to: 

' . 

Mark Earley, Attorney General 
Deborah Love Feild, Assistant Attorney General 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia 23219 

-132-
,_-:;:> 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

FRANCES BROADDUS CRUTCHFIELD and 
HENRY RUl'FIN BROADDUS, 

Petitioners, 

v. Chancery No. 760CH99K-01193-00 

STATE WATER CONTROL BOARD and 
DEPARTMENT OF ENVIRONMENTAL QUALITY, . ; · ·. 1 ·: ~- ~nnn 

....... l I ·- -V·-·!J 

Respondents. 

.· 

REPLY MEMORANDUM IN SUPPORT OF DEMURRER 
OF THE STATE WATER CONTROL BOARD AND 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

The State Water Control Board and Department of Environmental Quality 

(collectively, "Commonwealth") reply to the "Petitioners' Opposition to Demurrer 

·of the State Water Control Board and Department ofEnvironmental Quality." 

Francis Broaddus Crutchfield and Henry Ruffin Broaddus have attempted 

in their "Petition~' ~position" to provide what their Petition for Appeal did not: 

~ allegations sufficient for the court to conclude that they meet the requirements for 

standing under§ 62.1-44.29 of the Code ofVll"ginia (1950), as amended ("Code"). 

At issue in this case is whether the allegations o_f the Petition are sufficient for this 

court to find that Crutchfield and Broaddus meet the requirements for Article m 
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standing. Sc:ction 62.1-44.29 spells out the specific requirements a person must 

satisfy in ordler to have such standing: 

(i) Such person has suffered an actual or 
imminent ·injury which is an inva5ion of a legally 
protected interest and which is concrete and 
particularized; 

(ii) Such injury is fairly traceable to the 
decision of the Board and not the result of the 
independent action of some third party not before the 
court; and 

(iii) Such injury will likely be redressed by a 
favorable decision by the court. 

These criteria for Article m standing originate in Lf4ian v. Defenders of 

Wildlife, 504 U.S. SSS, 560 (1992). Crutchfield and Broaddus fail to satisfy the 

first of thesE~. There are only 2 allegations that pmport to demonstrate any 

connection bc:tween them and the permit issued by the State Water Control Board: 

(1) ownershi1> of Newcastle Farm, on the Pamunkey River at the location of the 

discharge point (Petition -U-U 3-4); and (2) their observations of others enjoying 

recreational usage of the river (Petition -if 70). Every other allegation of error by 

the State ·w· ater Control Board is general - in no way "concrete and 

particularized." The Lujan Court explaine~: "By particularized, we mean that the 

injury must nffect the plaintiff in a personal and individual way." Id. at n.l. 

Nothing in the Petition for Appeal alleges any connection between those 

provisions of ithe permit that Crutchfield and Broaddus challenge and any injury to 

themselves. 
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"The relevant showing for purposes of Article m standing, however, is not 

injury to the enviro~ent but injury to the p~tiff." Friends of the Earth, Inc. v. 

~idlaw Enviro11"!4ntal Ser'!'ices (TOC), Inc.,_ U.S._, 120 S.Ct. 693, 704 

(2000). In asserting only harm to the environment generally and not to themselves 

particularly, the petitioners have failed to allege a sufficient case. 

Furthermore, counsel is unaware of any case where an allegation ~f mere 

ownership of property was sufficient to confer Article m standing. Co1B1Sel for 

Petitioners forwarded Fr~e.nds of the . Earth;- Jnc. ·v.· Gaston Copper ·Recycling 

~ Corp.,_ F .3n1 ___, 2000 WL 204559 ( 41h Cir. 2000), to this court. Each plaintiff 

in that case alleged a direct and personal harm from the operation of the facility at 

issue. Although one of the plaintiffs was an owner of property, the allegations 

that supported his standing to pursue the action included adverse effects upon his 

use and enjoyment of the water in question. Id at 3, 7-8. 

No similar allegations exist in the present Petition for Appeal. The 

"closest" connection between the petitioners and an injury are: (1) the allegations 

of paragraph 70, · which states that Crutchfield and Broaddus have "personally 

witnessed" use of the river for recreation; and (2) allegations that "several 

individuals" have used the river recreationally and would not continue to do so. 

There is no allegation that the persons who said they would lessen their 

recreational usage of the river are the same persons Crutchfield and Broaddus have 

~ observed. More to the point: Crutchfield and Broaddus are claiming an adverse 

impact, not on their own use of the water, but on someone else's. Manifestly, this 
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derivativ~ interest is exactly the sort of attenuated connection ~ the "c!Jncrete 

and particulaiized" injury-in-fact criterion rules out of bounds. 

"Petiti4JneJS' Opposition" strives to make the connection and the allegations 

that the Petition for Appeal lacks. The effort via the "Petitioners' Opposition" to 

shore up the 1•etition for Appeal is too little, and too late. 

The piresent issue before the court is whether the Petition for Appeal fails 

on its face to state a cause of action. The Petition makes no meaningful effort to 

allege a comtection between the action of the State Water Control Board and 

injury to Crutchfield and Broaddus. From the face of the Petition, one cannot 

conclude that the Petitioners have standing to bring this action, and it must fail. 

Under Mayo,,. Department of Commerce, 4 Va. .App. 520, 3S8 S.E.2d 759 (1987), 

jurisdictional defects cannot be cured. To the extent that the "Petitioners' 

Opposition" adds allegations of injury in fact to Crutchfield and Broaddus, it is out 

of order. 

For the:se reasons, the Commonwealth asks the comt to sustain its Demurrer 

and dismiss the appeal. 

Respectfully submitted, 

STATE WATER CONTROL BOARD and 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY 

By~~~~ 
Counsel 
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A. 

Mark L. Earley 
Attomey General of Vll"ginia 

Deborah Love Feild 
·_Assistant Attorney General 
State Bar No. 25322 
Office of the Attomey General · 
900 East Main Street 
Richmond, Virginia 23219 
(804) 786-009·8 

CERTIFICATE 

I certify that on this 14th day of March, 2000, a copy of the foregoing pleading 
was sent by first class mail to: · 

John L. Marshall, Jr. 
Mcsweeney, Burtch & Crump, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 

Counsel for Petitioners 
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(Beginning at 2:05 p.m.) 

THE COURT: This is the matter 

involving the State Water Control Board? 

MS. FEILD: Yes, it is, Your Honor. 

THE COURT: I thought I had the file 

here. Yes, Crutchfield. 

Are you ready to proceed? 

MS. FEILD: Yes, I am Your Honor. Good 

afternoon, Your Honor. I'm Deborah Love 

Feild. I ~epresent the Water Control Board. 

Your Honor, we're here today in a case 

that is an appeal pursuant to the 

Administrative Process Act, an appeal of a 

Virginia pollute and discharge elimination 

that's a permit issue by the State Water 

Control Board to Hanover county. The 

project in.which this p~r~it -is an issue is 

dated by a proposed waste water treatment 

plant to be located there. 

The permit was issue by the State Water 

Control Board pursuant to authority it had 

in the State Water Control Office pursuant 

to Section 62.1-44.15.5, which authorized 

the board use certificate for the discharge 

COOK & WILEY, INC. 
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of pollutants and a1teration of state 

waters. 

Now, issuance of these permits is 

subject to review ~nder.another section ·of 

the State Water Control Office; 62.1-44.29. 

That statute authorizes judicial review of 

certain actions taken by the boara under 

listed statutes. And the one under which 

the board issued this permit is one of those 

for which the General Assembly has waived 

sovereign immunity. 

As Your Honor knows, these cases are --

appeals are brought first by· filing a notice 

of appeal within 30 days of the action 

complained of and then by filing with the 

court a petition for appeal. And that's 

where we are in this case, Your Honor. And 

it's tha position of the State Water Control 

Board that the petition for appeal is 

defective on its face and f~ils to state a 

cause of action. And, therefore, we're 

asking that this case be dismissed. 

We've actually identified three issues 

in our demurrer. First of those, and the 

easiest -- because it's not going to decide 

COOK & WILEY, INC . 
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1 the case one way or the other. It's just a 

2 matter of clean pleading. This suit has 

3 been brought against the State Water Control 

4 Board and against. the Department of 

5 Environmental Quality. It's our duty, Your 

6 Honor, that the State Water Control Board 

7 that issued this permit, it's the-ir action 

8 that under review -- certainly the staff of 

9 the d~partment is s~aff~d.to provide 

10 assistance to the board, but it's our view 

11 that the department is not properly a 

12 respondent in this action. We would ask 

13 that they be dismissed. That, of cours~, is 

14 not dispositive of the case, Your Honor. 

15 The more fundamental flaws in the 

16 petition, Your Honor are two. One is that 

17 the petitioners in the case, Frances 

18 Broaddus Crutchfield and Henry Ruf fin 

19 Broaddus, have failed to include a necessary 

20 party. That is, they brought this case 

21 against the State Water control Board, a 

22 state defendant, but they did not name 

23 Hanover County as a defendant in this 

24 action. 

25 And Your Honor will remember back to 

COOK & WILEY, INC . 
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our Brownie Fairs Industry days, we had a 

similar issue. Well, Your Honor, the 

present case is procedurally in --

THE COURT: Would you characterize 

Hanover as an indispensable party? 

MS. FEILD: Absolutely, Your Honor. 

And I think that's what the Supreme Court 

does. They describe it as a necessary 

party. When the case was previously before 

Your Honor, the BFI case, it went up to the 

Supreme Court. The conclusion of that court 

was that plainly the permittee is a 

necessary party. What the Supreme Court had 

found, though, because as Your Honor will 

remember, BFI petitioned to intervene in 

, that case. And the timing of that motion to· 

intervene -- first of all, they intervened. 

THE COURT: I was going to say I 

thought they did intervene. 

MS. FEILD: Right, BFI in that other 

case, they intervened, and Your Honor 

allowed them in. And they moved for leave 

to intervene in as timely a fashion as if 

they had been sued simultaneously with the 

Commonwealth. so there's no delay, there's 

COOK & WILEY, INC. 
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no stretching, if you will, Your Honor, of 

the deadlines the rules of court prov~de 

for. 

This case, we're in ~ different place. 

Hanover County has not petitioned to 

intervene in this case. We're well past the 

time that this case has been fileu. so to 

the extent that there's some -- well, what 

the Sup~eme Court found in the ·BFI case is 

that the company's actions had mooted the 

objections. 

We had asked that the Supreme court 

find that the case should be dismissed on 

the grounds that a necessary party was not 

included in the time limits required by the 

rule, and, therefore, a mandatory and 

jurisdictional requirement had not been met 

and the case ought to be dismissed. 

The Supreme court found in that case 

that BFI's action in intervening had 

effectively mooted that issue.out. But they 

did hold that BFI was, in fact, a necessary. 

party. But they were before the court and 

there was no -- well, the Court really 

didn't say much else. Since they were 

COOK & WILEY, INC . 
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before the court, there was no need to look 

at that further. 

In this case, we don't have Hanover 

County before .the Court. They have .not 

asked to be a party to this case. It would 

be argued, Your Honor, that this case sits 

on some different facts than did the BFI 

case because of that, because they haven't 

asked to intervene and because we're well 

past the deadline for filing responsive 

pleadings for that sort of thing. 

It's.also our view, Your Honor, to the 

extent that this court is interested in 

entertaining the motion of the plaintiffs 

that they be allowed to amend up. to include 

Hanover as a party and add them in, we would 

object to the that, as well, Your Honor. We 

believe that the Mayo case stands for the 

proposition that plainly says that the trial 

courts -- the circuit courts, which really 

are sitting appellate courts. The circuit 

courts are without ability, without 

authority to extend the mandatory 

jurisdictional deadlines provided in the 

rules. Those deadlines in this case, Your 

COOK & WILEY, INC. 
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r-----·-------------------------------------------------------------1.~ 9 

Honor, are you file a notice of appeal 

within 30 days and you file a petition for 

appeal within 30 days. 

An amended petition at this point, Your 

Honor, is well past the deadline. And we 

maintain that the court is without authority 

to extend that deadline in Rule &54 of the 

rules. 

Your Honor, our other fundamental 

objection here is that you've got to look at 

the petition for appeal. And you don't find 

sufficient facts where the court could 

. conclude that these folks have standing to 

bring this case. Now, we've got to go back 

and we've got to look at the particular 

statute that authorizes judicial review of 

these kinds of decisions. That's at 44.29 

of· Title 62.1. The statut~ says that any 

owner who's grieved by the board action can 

appeal. 

Well, plainly, these people are not 

owners. We have case law that says that to 

be an owner, you've got to be owner of a 

facility. And I don't think that's in 

dispute here today. 

COOK & WILEY, INC . 
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The question is whether or not they 

satisfied the second prong of the test. The 

statute says that persons who may appeal 

include any person who has participated in 

person or by submittal of written comments 

in the public comment process, is entitled 

to judicial review if the person meets 

Article III standing. 

Now·, the plaintiffs have al.leged that 

they've made comments, and, Your Honor, 

we're not -- since we're here dealing with 

the plaintiff's pleadings on their face, I'm 

not in a position to dispute that. But 

that's only part of the test. They have to 

have made comments, but they also have to 

satisfy Article III standing. 

And the statute ~oes on to specify what 

criteria must be present in· order for a 

plaintiff to be found to have Article III 

standing. There's three criteria. One is 

the person has suffered an actual or eminent 

injury which is an invasion of a legally 

protected interest and which is concrete and 

particularized. They have to suffer an 

actual injury that is personal. Secondly, 

COOK & WILEY, INC. 
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the injury -- and all three of these must be 

true, Your Honor. The injury has to be 

traceable to a decision of the board and not 

the de~ision of some other party that·~ not 

before the Court. And, thirdly, the injury 

has to be one that is likely to be redressed 

by a decision of the court. 

Well, here, Your Honor, I suggest you 

look.at· the· petition for.appeal.· And you 

can't find an injury that these people have 

alleged that is personal to them. There are 

two paragraphs in the petition for appeal, 

Your Honor. One says the plaintiffs here .. 

owned property on the Pamunkey River near 

the point of the proposed discharge. That 

they owned property. Secondly -- and that's 

paragraph 16 of their petition for appeal. 

Paragraph 70 of the petition for appeal 

says they've seen other people enjoying the 

river. And that's it, your Honor. That is 

all. 

Now, there are a number of allegations 

in the petition for appeal having to do with 

what they think is wrong with the permit. 

They think it may pose a threat to certain 

COOK & WILEY, INC. 
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species. Well, Your Honor, that's not a 

particular harm to them. That is a general 

allegation of harm. But it is not one that 

is concrete, ·that is actual or eminent, that 

is an invasion of their legally protected 

interest and which .is concrete and 

particularized. 

Now, their memorandum of law -- we 

filed memorandum on thi·s demurrer,- .Your 

Honor. I filed a memorandum, a reply4 and 

the plaintiffs filed their own. They 

suggest that what the Court needs to do here 

is look with a liberal eye at the petition 

and look at those general allegations of 

harm and conclude that because they are 

riparian owners, these must hurt them in a 

particular way. 

Well, Your Honor, I'm not sure that's a 

fair reading of the petition in the first 

place. And, plainly, a memorandum of law 

doesn't stand in place of a petition and 

can't augment and cannot allege those things 

that perhaps they wish they had alleged 

originally in the petition for appeal. 

And let me give you one example of 

COOK & WILEY, INC. 
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1 this, Your Honor. This is on Page 6 of 

2 THE COURT: That's the very page I 

3 turned to. Go ahead. 

4 MS. FEILD: . It• s Page 6 of their 

5 opposition to demurrer. 

6 THE COURT: Oh, I'm sorry. I've turned 

7 to your Page 6 where you've set out -- You 

8 want me to turn now to Page 6 of their 

9 memorandum? 

10 MS. FEILD: Right. You see where it 

11 says Crutchfield Broaddus, where it starts 

12 down there? 

13 THE COURT: Right. 

14 MS. FEILD: All right. I'll just quote 

15 from it. It says: Are also injured by 

16 issuance of this permit because the area at 

1'7 and immediately down stream from the 

18 proposed discharged has been u~ed for 

19 swimming, camping and other forms of outdoor 

20 recreation and nature observation by 

21 Crutchfield, Broaddus and others, including 

22 the Boy scouts for many years. 

23 And they cite back to their petition, 

24 paragraph 70. 

25 Now, Your Honor, when you turn to 

COOK & WILEY, INC . 
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1 paragraph 70, you have to put in context the 

2 allegations that immediately precede that. 

3 This is on Page 14 of the petition for 

4 appeal, paragraph 68. 

5 It says: At the public hearing on the 

6 proposed discharge on January 19th, 1999, 

7 several speakers informed the DEQ _that they 

8 have used the area at and immediately 

9 downstream from the proposed discharge for 

10 swimming for many years. 

11 All right. That's speakers. Not the 

12 plaintiffs, but that speakers who have said 

13 that they have used the area for swimming. 

14 Secondly, there in paragraph 69: 

15 several troops of Boy Scouts regularly have 

16 used this area of the property for camping, 

17 picnicking, swimming and other forms of 

18 outdo·or recreation and nature· ·observation. 

19 The area is highly prized and regularly used 

20 by canoeists, fishermen and others for a 

21 variety of primary contact recreation. 

22 Again, impact or intersection, if you 

23 will, between others and the river, but not 

. 24 between the plaintiffs . 

25 Paragraph 70, the one that they cited 
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to: Crutchfield and Broaddus have 

personally witnessed such usage over the 

years and confirm that the portion of 

Pamunkey bordering Newcastle Farm downstream 

from the proposed discharge site is heavily 

used for all manner of primary contact 

water-based recreation. 

Well Your Honor, you know, it's one 
.. 

thing to say I'm someone who enjoy~ watching 

birds. It's another thing to say I'm 

someone who enjoys watching other people 

watch birds. You know, there's a step back, 

Your Honor, . from -- there is an insufficient 

connection, Your Honor; between the 

plaintiffs in this case and the harm or the 

impact that th~y allege. 

When Your Honor reviews the petition 

carefully, you'll find that there is no 

direct personal connection. There's no 

actual or eminent injury that invades their 

legally protected interest and that is 

concrete and particularized. 

Now, they claim that as riparian 

owners, if they don't have standing, nobody 

has standing. Well, Your Honor, when we 

COOK & WILEY, INC . 
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16 

1 look at these cases, we look -- you know, 

2 it's not a secret to anybody that the 

3 language of the statute, the time standing 

4 to Article III standing is connected to what 

.A\ 5 happened in the Federal appeal. And there's 

6 a significant amount of case law having to 

7 do with standing. And there's a Long 

8 standing in the history of appeals of EPA 

9 action, for example. And there's a 

10 significant body of case law there. 

11 Your Honor, I have yet to find a single 

12 Federal case that says it's enough to own 

13 property. on the river. · That is an 

14 insufficient allegation. Now, if you own 

15 property on the river and something else 

16 that is personal, that is actual or eminent, 

17 that is invades your legally protected 

18 interest, that is concrete and 

19 particularized, that's a different matter. 

20 But it's not enough to own property on the 

21 river and simply say that and to say that 

22 other people enjoy the river or that there's 

23 some general sense of environmental harm as 

24 a result of this. 

25 one of the Federal cases I cited, Your 

COOK & WILEY, INC. 

·--



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Honor in my reply memorandum is Friends of 

the Earth, Inc. vs. Laidlaw Environmental 

Services. And this is on Page 3 of my reply 

mem~randum. And the quotation there I think 

is highly instructive. 

It says: The relative showing for 

purposes of Article III standing,~~owever, 

is not injury to the environment, but injury 

to the plaintiff. 

We're here on demurrer, Your Honor. 

We're taking the petition for appeal on its 

face. And despite what the plaintiffs might 

wish they had alleged or what they might now 

attempt to allege, you look at this pleading 

on its face, and it is insufficient on its 

face. 

Your Honor, we take the view on behalf 

of the State Water Control Board that there 

is no second bite of this apple. 

THE COURT: I was going to ask you 

that. 

MS. FEILD: I think the Mayo case is 

very clear about that. If all you have to 

do is file a notice of appeal and some sort 

of petition for appeal, and if it doesn't 

COOK & WILEY, INC. 
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include all the parties who need to be 

before the Court and if it doesn't include 

all the allegations that need to be there in 

order to show that you have a cause of 

action, Your Honor, then you've got to 

wonder where we're left. 

The Mayo case stands for nothing, 

apparently, if it does not stand for the 

proposition that when you're· dealing with a 

waiver of sovereign immunity, as we are in 

here -- and the rules of instruction having 

to do with that are strictly construed. The 

waivers of sovereign immunity are construed 

narrowly. What we have here is in effect 

something less than notice pleading. Just 

get a pleading in, and the trial court will 

take care of it when the Commonwealth points 

out what it thinks the defects in the 

pleading are. 

Your Honor, we believe the Court -­

THE COURT: So there's no room for 

amendments here? 

MS. FEILD: Your Honor, I believe not. 

I think that runs counter to the holding of 

Mayo, and I think it runs counter to public 

COOK & WILEY, INC. 

18 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

policy. As I said, we're here dealing with 

a waiver of sovereign immunity, and it's 

construed narrowly. 

When you bring your case against the 

Commonwealth, yeah, there are some strict 

deadlines. And there are good reasons for 

that in which the General Assembl~ and the 

·supreme court has decided that. For some 

sort of pleading to be filed and then 

amended up as seems to be needful later on, 

I think is contrary. We're here on appeal, 

Your Honor, this is not quite the same as a 

chancery matter. 

Now~ Rule 2A:S of the rules of the 

court talks about further proceedings being 

held as though in a court of equity. But 

what Mayo says very clearly is you don't get 

to that further proceeding until·you have 

perfected your appeal. I submit, Your 

Honor, that in order to perfect your appeal 

in this case, you have to bring in all the 

parties and you have to make all your 

allegations. so we ask that this action be 

dismissed. Thank you. 

THE COURT: ~hank you. 

COOK & WILEY, INC. 
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MR. MARSHALL: Good afternoon, Your 

Honor. 

THE COURT: Good afternoon. 

MR~ MARSHALL: My name is John 

Marshall. I'm with the law firm of 

Mcsweeney, Burth & crump here in Richmond. 

I'm here on behalf of the petitioners, 

Frances Broaddus Crutchfield and Henry 

Ruffin Broaddus. With me. at counsei· table 

is Mrs. Frances Crutchfield, one of the 

petitioners in this matter. 

As the Commonwealth correctly pointed 

out, we're here on the appeal of an issuance 

of a VPDES permit to Hanover county allowing 

the discharge of 10 million gallons a day of 

treated sewage into the Pamunkey River from 

a place, a location on my client's property 

and int6 the river at that ~pot~ I think 

that 

THE COURT: Now, you say on your 

client's property? 

MR. MARSHALL: Yes, sir. Yes, sir. 

And, in fact, as part of this project, if it 

is allowed to proceed, part of their 

property will be condemned for this very 

COOK & WILEY, INC. 
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purpose. 

THE COURT: Well, Ms. Love Feild just 

said that the plaintiffs are not owners. 

MR. MARSHALL: And that's incorrect if 

she said that. Both Mrs. Crutchfield and ,..., 
-

Mr. Broaddus are owners of the property. 

THE COURT: Didn't yo~ say that, 
,... 

Ms. Love Feild? ' 

··MS;. FEILD: Your Honor, I'm not 

disputing that they don't own the property 

that's in issue here. 

THE COURT: Okay. 

MS. FEILD: I said that they are not 

owners within the meaning of the statute 

waiving sovereign immunity. There are two 

classes of persons who can appeal. One are 

owners. And that case law says that you've 

got to be the owner of a facility. You've 

got to be an owner of grief in order to 

appeal, and you have to be an owner of a 

discharging facility. In fact, you have to 

be a permittee. 

THE COURT: So you have to be the 

permittee, the owner of a facility in this 

case? 

COOK & WILEY, INC . 

.. --
IVV 



1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. FEILD: The other class of persons 

who can appeal are persons who participated 

and then who meet the Article III standing. 

·THE ·COURT: Do you agree with that, 

Mr. Marshall? 

MR. MARSHALL: Oh, yes. And between us 

there is no dispute that Mrs. Crutchfield 

and Mr. Broaddus appeared in person and 

~p~ke at the meeting and filed written 

comments. So as to that prong of the 

requirements, there's no dispute about 

whether that's been met or not. 

THE COURT: You mean the Article III 

question? 

MR. MARSHALL: Well, no, the Article 

III question is in dispute. But the fact 

that they did appear· and make comments is 

not 

THE COURT: Oh, that part of that 

prong, okay. 

MR. MARSHALL: Correct. 

THE COURT: All right. 

MR. MARSHALL: I think it's important 

first just to alert the court that what the 

State Water Control Board is attempting to 

COOK & WILEY I INC.· 
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do here is dress up issues as 

jurisdictional, painting them as fatal to 

this appeal when they're as far from fatal 

to this appeal as pos$ible. 

I will address the issues as they were 

raised by the State Water Control Board, 

beginning with the necessary party article 

and the claim that because Hanover County 

was .not added as a party to this lawsuit 

within the 30-day period in part 2A of the 

rules, that somehow this appeal must be 

dismissed and that such failure was fatal. 

That's absolutely incorrect. 

. And I think that the BFI case· as 

decided by the supreme court -- you, 

obviously, are very familiar with the 

history of that case. It started here and 
. . 

went to the Virgini.a Court of ·A.ppeals and 

then up to the supreme Court. In that case 

you ruled that BFI was not a necessary party 

and they did not need to be named as a party 

and served pursuant to the language of part 

2A of the rules of the Supreme Court of 

Virginia. And that ruling was affirmed by 

the Court of Appeals. 

COOK & WILEY, INC. 
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THE COURT: But I thought BFI was a 

party in that case. 

MR. MARSHALL: They intervened and 

became ~ne. But it was something ·that was 

done out of time. 

·THE COURT: I see. 

MR. MARSHALL: And you ruled-that that 

was not fatal to the appeal. You refused to 

·dismiss the appeal~ :The Court ~f Appeals 

affirmed you on that, correctly reading Rule 

2A, that defines a party. It's absolutely 

clear pursuant to the language that the only 

party here pursuant to the language of part 

2A of the rules is the State Water Control 

Board. 

When the case went to the Supreme 

Court, at that point, BFI had intervened. 

You had allowed them to intervene. The 

supreme court cited language that said they 

are a necessary party and then mooted or 

basically said because they intervened, the 

matter was moot,. and they were not going to 

pass judgment. They vacated the court of 

Appeals ruling on whether or not failure to 

include BFI was fatal to the appeal. 

COOK & WILEY, INC . 
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It's an opinion that, Your Honor, to be 

frank, doesn't expound on how they arr~ved 

at that conclusion. It's literally two 

sentences after a headnote. 

· But what is absolutely clear is that it 

is not a jurisdictional issue. Had it been 

a jurisdictional issue, the fact~that BPI 

became a part of that suit and was added as 

a party after the ~O-day period, ·the Supreme 

Court could not have then proceeded to rule 

on the merits of the case, which it did. 

It's fundamental. Had it been a 

jurisdictional defect, the Supreme court 

would not have had jurisdiction to rule on 

the merits of that appeal. They did so. 

And inherent in that decision is that it is 

not a jurisdictional defect and it is not 

fatal to the appeal. 

I would point out to the Court that we 

hear about the importance of the rights that 

are involved in this case as to ~anover 

County. Hanover County was given a copy of 

this petition days after it was filed. They 

have chosen not to intervene. They have a 

large contingent of folks here today --

COOK & WILEY, INC . 
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THE COURT: I was going to ask you 

but there's no prospect in this case of 

Hanover ever becoming a party to this 

proceeding, is there? 

MR. MARSHALL: Oh, I think so, Your 

Honor. I think that they could move to 

intervene, and we would not object to that, 

or we could move to amend and add them. And 

the reason that that's not a problem is that 

pursuant to the rules, the only 

jurisdictional requirements that we have to 

meet are filing the notice of appeal and the 

petition for appeal naming and serving the 

party or parties as defined.by part 2A of 

15 the Rules of the Supreme Court. 

16 Those definitions make clear that the 

17 only party is the State Water Control Board. 

18 ... Hanover county doe.s ·not tall under that 

19 definition. And the BFI case as ruled by 

20 the Supreme Court confirms that. If such an 

21 omission was fatal, the Supreme Court cou1d 

22 not have gone to the merits of that case, 

23 because they would not have had jurisdiction 

24 and they would have so said. They did not 

25 do so. And the fact that they went to the 

COOK & WILEY, INC. 
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merits of the case with all of the parties 

involved means that there was no 

jurisdictional defect that divested the 

Court of jurisdiction to hear it. 

And in that case, BFI did not become a 

part of that lawsuit until well after the 

JO-day period to file a petition for appeal 

and that time had run. So I don't think 

that a fair representation of BFI is that 

because we have failed to name Hanover 

County as a party, that it divests this 

Court of jurisdiction and dismissal is 

appropriate. It absolutely is not. And if 

you go back and read the BFI case· 

THE COURT: So can this case proceed 

now without the permittee, Hanover, ever 

being a party? 

MR. MARSHALL: I think that i~ can, . . 

Your Honor. If.they want to intervene, we 

have no objection to that. And if you so 

rule, we'll amend and add them. But having 

Hanover County as a party is not a 

jurisdictional prerequisite. It is not 

something required to vest this court with 

jurisdiction to hear this matter. Were it, 

COOK & WILEY, INC. 
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BFI would have said exactly that and turned 

out completely differently. Because the 

Supreme Court would have said BPI was not 

added as.a party within a 30-day. period, 

therefore, no court has jurisdiction, we 

have to dismiss it, we're vacating 

everything, reversing, it's done. --

But they didn't say that at all. They 

went ahead and said we're going~o rule on 

the merits of the case. And so in this 

case -- well, one of three things can 

happen. Hanover cannot participate at all, 

they can move to intervene, or we could 

amend to add them as a party without in any 

way violating the limits on the waiver of 

sovereign immunity that are contained in the 

statute and in part 2A of the Rules of the 

Supreme court of Vir~inia. We have adhered 

to those to the letter. And there's no 

question· about that. 

And Mayo, Mayo, Mayo w~ hear about. We 

kind of got pounded in the head with Mayo. 

Mayo does stand for the fact that this court' 

does not have the power to extend a 

jurisdictional deadline. If we had not 

COOK & WILEY, INC . 
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named the State Water control Board within 

30 days, filed a petition naming them as a 

party, we'd be out of luck and you could 

send us home. But because Hanover County is 

not a party necessary for this court -­

doesn't need to be named for this court to 

have jurisdiction, Mayo then also-says 

and Ms. Feild mentioned public policy. 

Mayo points out that the purpose of the 

specific time limit is not to penalize the 

appellant, but to protect the ap.pellee, to 

allow the appellee to assume that the 

litigation has ended if nothing has been 

filed in a timely manner. 

This was filed, and they do not dispute 

this, in a timely manner as to the State 

Water Control Board. They were clearly on 

notice that this was going to be challenged. 

And for that matter, Hanover County knew, as 

well. They chose not to intervene for 

whatever reason. Perhaps to just evade 

judicial review. Obviously, if their 

interests were threatened in a way that they 

were concerned about, they would have moved 

to intervene. 

COOK & WILEY, INC. 
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But the point being, Mayo stands for 

more than just the proposition that after 30 

days, the court cannot extend the time 

1~mit. It points out the reason for that. 

And all of the reasons that they ta1k 

about -- and the public policy behind that 

has been met. There's no questioa. The 

State Water Control Board, we filed a 

pet~t~on in a t~mely manner, and they were 

on notice that we were challenging this. 

There '.s no question about that at a11. 

As to the standing argument, Your 

Honor, I will point out or just remind the 

court of what I'm sure you're aware of. And 

that's the standard of review on a demurrer. 

And what we're looking at looking at is a 

demurrer. so you've got to look at both the 

pleadings and the exhibits that we attach to 

our petition for review. Look at the facts, 

the facts that can be reasonably inferred 

from those facts to determine if in fact 

standing has been pled. 

But, again -- and let me point out 

before I kind of walk the Court through 

where we have in fact pled that injury. 

COOK & WILEY, INC. 
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Again, this is not a jurisdictiona1 matter, 

that if for some reason you were to look at 

the petition and go, wel1, I don't see it up 

here and I don't concede that, I'm going to 

show the Court how it's there. But that's 

not a jurisdictional defect that warrants 

dismissal of this appeal. 

If you go back to the requirements of 

part 2A of the rule•, we have met that. We 

have touched all of the bases the 

Commonwealth established in order for us to 

get here to you to appea1 their permit. The 

rest of this is just smoke in mirrors in an 

attempt to evade judicial review. This is 

not a jurisdictional question. 

I think you'll see that we have pled 

enough facts to establish standing. If not, 

again, what you can do-is order us· to amend, 

and we will do that. But I don't think 

you'll find it necessary after you'll see 

what we have in fact pled. 

Ms. Feild correctly pointed out that 

62.1-44.29 lists three requirements to 

establish Article III standing. Elements 

two and three are not in dispute. And 

COOK &. WILEY, INC. 
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they're basically Yielding in thei~ reply 

brief at Page 2 that the injury being fairly 

traceable to the board and the possibility 

of favorable relief in this court has. been 

met. 

There's no dispute that the damage 

being done to my client is as a re_sult of 

the issuance of the permit. And were the 

court to void the permit, we would get the 

relief that we're seeking. 

So elements two and three aren't in 

dispute. What we are here to argue about 

today, I think, is ·element number one. And 

the State Water Control Board maintains that 

we have not pled an actual or eminent 

injury, something that impacts our legal 

rights. 

THE COURT~ Nciw, what 1njury·d6 you say 

is traceable to the board's decision? 

MR. MARSHALL: Well, I'll walk you 

through that. Well, one, Your Honor, first, 

I disagree with what I think was the 

belittling of the fact that our folks own 

the piece of property where the outfall is 

going to take place and their riparian 

COOK & WILEY, INC. 
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rights that run w~th that, you know, was 

just kind of brus~ed aside as not being a 

big deal. ' 
I 

- If the owner lof ·the land where the 
I 

33 

discharge is going to take place doesn't ~ 

i have standing to appeal a permit, who in the 

Commonwealth of Vilrginia would· wli"en it• s 

going to be on yo~r property being 

discharged in the ~iver in front of that 
I 

property. I 

And as you a rel' probably aware, Your 

~Honor, riparian rights convey certain 

things. That's the right to wharf out, the 
! 

I 
right to use the water for recreational. 

I 
I 

purposes, for fishlng, for drinking, for 
I 

I 

irrigation, for any number of things. All 

those are bundled up in what the riparian 
. I . 

rights are. I 

I 

So to say tha~ a discharge of up to 10 

million gallons a ~ay of treated sewage into 

that riparian areal is not an injury that's 

unique and particularized to the owner of 
I 

I 

the piece of prope~ty where that's taking 
I 

place, it defies logic to me. It just 

doesn't make sense lor even pass my giggle 

I 

COOK ' WILEY, INC. 
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test, Your Honor. 

But beyond that common sense approach 

and all of the rights that are vested in 

your riparian rights as an adjoining 

landowner, I would like to walk .the Court 

through where we have pled specific injury. 

And then I want to finish by pointing to 

Federal case law that provide, I guess, the 

meat on the bones of what's in this 

particular statute. And I don't think that 

the State Water Control Board would disagree 

that that's where we'vre going to look for 

guidance on an Article III constitutional 

standing issue, particularly in light of 

very little, if any, Virginia case law. 

Because this statute took effect only 

recently. 

And I point out it's a statute that 

¥lightened the standing requirement. 

Previously, you had to meet the elements of 

Virginia's standing, which are quite 

onerous. The commonwealth fought very hard 

not to have Article III standing 

incorporated into this statute because they 

didn't want people coming to court to review 

COOK & WILEY, INC. 
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I 35 
I 

i 
I 

the decisions of administrative agencies, 
I 

and in this case, the State Water Control 

Board. So the sta~dard is much lower to 
I achieve standing under Article III and the 
I 

i Federal interpretation than it was under the ~ 

I 

prior applicable Virginia interpretation. 
I 

But, first, Your Honor, and ~·m going 
I 

I 

I 

to walk you through several things. And I'd 
I . . 

appreciate it, if ~ou want to walk through 

with it, that I you c:an. 
! 

I 

I 

THE COURT: Yes, I will. . 
I 

MR. MARS!!ALL: ·1 I point out again, Your 

I Honor, we filed a petition. Attached to 
I 

I 

that petition we aiso filed a twelve-page 
I 

letter. Those were the written comments 
! 

that we submitted to the State Water Control 
I • 

Board as they were~deliberating whether or 

not· to-issue th·i·s·permit.· That letter can 

be reviewed by thelcourt. And we've cited 

the cases in the footnote in our opening 

brief that makes ciear the Court may look at 

not only the plead~ngs, but any exhibits 

attached to that pleading are referred to in 
I 

that pleading. An4 we have attached that. 

So I'm going to golback and forth between 

COOK & WILEY, INC. 
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the two documents. 

Under the petition for appe~l, Your 

Honor, first we have alleged that we're 

owners of this property at Newcastle Farm, 

the site of the proposed outfall and 

discharge to the Pamunkey River. And that 

incorporates all of the riparian issues that 

I've talked about earlier. 

If you go. to paragraph 2 prior to that, 

Your Honor, we walk through in some detail 

exactly what damage is going to occur as a 

result of the issuance of this permit .. 

Among those are the aggravation of existing 

violations of water quality standards in the 

river adjacent to their property. 

And, Your Honor, again, for purposes of 

this demurrer, everything that we have pled 

has to be assumed as true. And so it's not 

a question of is there or is there not 

damage or what's the extent of that damage. 

There's damage. And that's how we've got to 

read this. 

Second, we talked about adverse 

effects -- and this is in the fish, mussels 

and wildlife, in the face of alternatives 

COOK & WILEY, INC . 
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I 

that would have beeb less injurious to fish, 

musse1s and oth~r ~ld1ife on the Pamunkey 

River. 

Th.i.rd, we 

on recreational 

And I take some 

I 

I 

I 

I 

talk/ about the adverse effect 

usels at t.he Pamunkey River. 
i 

i 

iss~e with the parsing of 
I 

our petition bY. the/ Commonwealth and how 

they chose to char~cterize wha~ we've pled. 

You haye to locik a~· the p1eading as -a ~hole~ 

You can't just tak~ one sentence and go, 

well, that didn't ~ave the magic words, I, 
I 

I 

Frances Crutchfield, have been directly 
I 

injured and say th~t's not sufficient . 

Beginning in ~aragraph 70 or 68, 

actually, Your Hon9r. which is on Page 14 of 

our petition for adpeal, we outline the fact 
I 
I 

that speakers, ine]uding Mr. Broaddus and 
I 

Mrs. Crutchfield, ~nformed the DEQ of the 
I 

I 

uses of that area at and immediately 
I 

downstream of the discharge. Remember our 
I 

folks were at this !public hearing. They 

spoke and made all :Of these points. 
I 

In addition to the use of this area by 

Broaddus and Crutchfield, there was also 

testimony and we'v~ also referenced the 

COOK & WILEY, INC . 
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facts that Boy scouts used this area for 

fishing, for c·amping and for other things. 

Now, yes, that's somebody ~lse. That's not 

Crutchfield and that's not Broaddus. But 

those Boy Scouts used that property because 

crutchf ield and Broaddus allowed them to do 

so. They can no longer do that in. good 

faith with sewage shooting out of that 

discharge pipe while-they're there canoeing 

and fishing and swimming in the river. 

So it's not just, well, it's somebody 

else. The owners of this property are 

involved in that activity indirectly. But, 

again, directly we have pled that we won't 

use the river for swimming or recreational 

purposes. We've witnessed it and we've done 

it. 

I'd like to take the court to the 

comments that were attached to the petition, 

if you wouldn't mind, at Page 9 of those 

comments, Your Ho.nor. 

THE COURT: At Page 9 of what? 

MR. MARSHALL: Page 9 of Exhibit A, 

which were the comments that were submitted 

to the Department of Environmental Quality. 

COOK & WILEY, INC . 

... --
I I tJ 

38 



1 

2 

3 

4 

5 

6 

7 

8 

.9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I 

I 

THE COURT: Oray. 

MR. MARSHALL: If you'll note 3(a), 
I 

recreation -- and l'll just read to you the 
I i . . 

first sentence there: During the public 
I • 
I 

I hearing on the proposed discharge on January 
! 

19th, '99, several speakers mentioned that 

they have used the area immediately 

downstream from th~ proposed discharge for 
I 

swimming for many ~ears. Those using this 
I . 

area are not limit;d to the property owners. 

Not limited td Crutchfield and 

Broaddus. That br~ngs back in the Boy 
I 

Scouts and the othJr folks that have used 
I 

that property, but :clearly includes use by 
I 

Crutch~ield and Br~addus. It's their 
I 

property. It has oieen in their family for 

generations. They have farmed this property 

and used the water from the river for 

irrigation. They hbve swam in the water. 

They've enjoyed watl,c, hing the wildlife, fish 

and 

t·hat 

THE COURT: Ha~e you said those things, 

I they farm in if, that they swim in it? 

MR. MARSHALL: j We mentioned, again, in 
I 

the letter, Your Honor, that was attached, 

I 

I COOK &IWILEY, INC. 
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if you would look at Page 1 -- let's see. 

Yes, the second paragraph, Your Honor. It 

says: Newcastle Farm has been in my 

c1ien~·s fa~ily for six generations. It is 

historic property which each generation has 

faithfully preserved, husbanded and 

c;:onserved. 

"Husbanded" is there. The definition 

of "husbanded" is to farm. We didn't say 

"farm." We said "husbanded." I guess we're 

lawyers, and that's what we do. 

But, yes, all of those things have been 

alleged. And we have specifically alleged, 

if you read paragraphs 68 through 74 of our 

petition in context, Your Honor -- and let 

me just walk you through some of the 

language. we talk about the fact that the 

river has been used for all types of primary 

.~ontact water-based recreation. We allege 

that the Virginia Department of Health 

:advised members of the public you don't want 

.to swim down the stream of these discharges. 

We then allege water is not swimmable 

if the health department recommends that the 

public not swim there, nor can water be 

COOK & WILEY, INC. 
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considered swimmable if no reasonable person 

in fact would ever swim in it. 

And then we allege that the State Water 

Control Board violited its own implementing 

regulations by iss~ing the permit 
I 

notwithstanding it. effective termination of 
I 

I 

the existing beneficial uses of che Pamunkey 
I • 

River for recreati6n. That includes 
I 

I 

Crutchfield and Broaddus, the riparian 
i 

I 

owners of this property. 
• I 

I 

We have allegJd that directly, I think, 
I 

I • 

on the petition's face in these paragraphs. 
I 

i And if there was any doubt, certainly in the 
I 

I • 

exhibit, which is properly before this court 
! 

for consideration, lin paragraph 3 (a) where 

we say it's basically the owners plus at 
! 

Page 9, which I pofnted the Court to 

earlier. 

That in and of itself, Your Honor, when 

I get to the Feder~l case law that discusses 

what's necessary td establish standing, that 

in and of itself i$ enough to establish 

standing. You wou~dn't have to plead 
i 

anything else. Notlhing else. 
I 
I 

But we have 

pled much else, inc!luding, as I had pointed 

COOK &! WILEY, INC. 
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1· out, the aggravation of existing violations 

2 of water quality standards adjacent to our 

3 property. That's standing alone, no pun 

4 intended, is enough to establish standing. 

5 We've also pled the adverse effects 

6 from the fish, mussels and wildlife. That 

7 alone is enough to establish standing. 

8 We've pied basically a cessation of 
. . . 

9 recr~~ti6na1·use by Crutchfield and 

10 Broaddus. That alone is en~ugh. 

11 In addition to that, Your Honor, we 

12 discuss the adverse affects of water quality 

13 and the historic resources at the property 

14 as a result of the issuance of this permit. 

15 The Town of Newcastle, part of which is 

16 contained within Newcastle Farm, my client's 

17 property, is listed on the Virginia Historic 

18 Landmark and is eligible for listing on the 

19 National Register of Historic Places. And 

20 the Town of Marlbourne, a portion of which 

21 is on Newcastle Farm, already listed on the 

22 National Register. Now, that damage has to 

23 be unique to Crutchfield and Broaddus 

24 because it's on their property. It can't be 

25 anything else. It has to be unique to them. 

COOK & WILEY, INC. 
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The damage as I've just described, Your 
I 
I 

Honor, are all unique to Crutchfield ·and 
I 

Broaddus, and it'~ been pled as so. Do we 
i • 

say in one very simple sentence we've been . 
.i 

i damaged pursuant ~o Article III standing 
I 

requirements? No. 1

1 

But if you look at our 
I 

I 

pleading and you take it as a wh~le, 
I 

particularly give~ the lega1 standard by 

which this d·emurrer is reviewed, loo·king at 

all the facts and ~11 the reasonable 
I 

inferences, and when you 1ook at Federal 
• I law -- and we've cited it in our memorandum, 

I 
Your Honor. The srandard -- the demurrer, 

every possible doubt, every way you look at 
I 

I 

this has to be in the favor of the 
i 

petitioner here. 
I 

I 

And we're notlasking you to stretch at 
. I 

I 

all. Because I believe that it's right 

here. But I think\that when the 
I Commonwealth stands up and says they're 

1. 

asking you to libetally construe the 
I 

pleading, well, we \!are. Because that's the 

legal burden on th~s court. ·That's what the 
I 

rules say. That's \what you're supposed to 
I 

do. 

I 
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And I would like to go back and just 

touch on a couple of the Federal cases, Your 

Honor, that I alluded .to earlier. And one 

:of ~he biggest, Your Honor, is a case that 

we submitted after our brief was filed. It 

was addressed by the Commonwealth in their 

reply. It was published after the briefing 

schedule, or our briefing period had run, 

Your Honor. But I think that it's hard1y 

instructive. 

It was decided on February 23rd of 

2000. It's Friends of the Earth vs. Gaston 

copper Recycling Corporation. And it's 

found at 204 Fed. 3d 149. And we did submit 

that to the court. so that should be in 

your file. 

THE COURT: What's the cite on that 

again? 

MR. MARSHALL: 204 Fed. 3d 149. 

THE COURT: All right. 

MR. MARSHALL: And we sent along the 

Westlaw case. At that point it had not been 

given a Federal Reporter cite. 

And I want to walk you through some of 

the language in that case that will give, I 

COOK & WILEY, INC. 
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r------,-----------------------t-------------------------------------P· 
think, some contex to you as you look at 

this Article III q estion. And, again, I 

just I don't see h w 1~ cannot be he~e based 

on the language ·th t you• re going to hear. 

They point ou that the standing 

inquiry in an envi onmental case must 

reflect the contex in which the suit is 

brought. And they say: In some instances 

environmental inju can be demarcated as a 

traditional trespa s on property or tortious 

injury to a person. 

Well, ~here's a trespass here. 

But _to say: In other cases·, 

however, the s to an individual's 

aesthetic or recre tional ~nterest, that's 

enough to confer s andard. Supreme Court 

has made clear tha such interest may be 

vindicated in Pede al Courts. 

It cites the riends of the Earth vs. 

Laidlaw case. It as a recent decision by 

the United States upreme court, found at 

120 Supreme Court d 693, where it said: 

The· effect on recr ational, aesthetic and 

economic interest ·s injury for purposes of 

standing. 

COOK WILEY, INC. 
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They cite the Lujan vs. The Defenders 

of Wildlife case, which is at 504 U.S. --
the jump cite here is 562 and 63. 

Purely aesthetic interest is cognizable 

for purposes of standing. 

They cite the Sierra Club v. Morton 

case. 

And all of these were the cases that we 

had ·previously ~oted in our opposition memo 

before this case was handed down. 

In the Morton case: Aesthetic and 

environmental well-being, like economical 

well-being, are important ingredients of the 

quality of life in our society deserving of 

legal protection through the judicial 

process. 

And then they cite another Supreme 

court case. Association.of Data -Processing 

Servicing organization vs. camp. At 397 

U.S. 150. 

Wh~re interest supporting standing may 

reflect aesthetic, conservational and 

recreational as well as economic .values. 

Now, someone in Californi~ can't raise 

those issues for Crutchfield and Broaddus. 

COOK & WILEY, INC . 
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1 I'm not arguing that. Standing has to mean 

2 something. There has to be some impact on 

3 the person coming before the Court. But 

4 clearly we have that .here~ where you have 

5 the riparian owners of the property where 

6 this is going to take place. And I describe 

7 to you how they're going to be impacted. 

8 Some other language in that case is, I 

9 think, even more· instructive·, · .. Your. ··Honor. 

10 That case inyolved a permit under the Clean 

11 Water Act in a citizen ·suit challenging· some 

12 discharges from this company that was 

13 upstream. What the court pointed out that 

14 Congress proclaimed as part of the goals for 

15 the Clean Water Act was to provide for the 

16 protection and propagation of fish, 

17 shellfish and wildlife and to provide for 

18 recreation in and on the water. 

19 Now, they point out it is well 

20 established that the injury required by 

21 Article III may exist solely by virtue of 

22 statutes creating legal rights, the invasion 

23 of which creates standing. 

24 If there's something that says this is 

25 what the EPA or the Commonwealth is supposed 

COOK & WILEY, INC. 
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1 to be doing and they don't, if there's a 

2 violation of that that's pled, that's enough 

3 to confer standing. 

4 Now, if you go back to our petition · 

5 again, Your Honor, at paragraph 28, under 

6 when we're discussing existing water quality 

7 violations, we point out that like. all 

8 Virginia waters, the Pamunkey River at. the 

9 site of .the proposed.discharge is designated 

10 for uses including swimming and the 

11 propagation and growth of a balanced and 

12 indigenous population of aquatic life which 

13 might reasonably be expected to inhabit 

14 them. 

15 The analogy could not be more clear. 

16 Here we have a legal obligation via the 

17 State Water Control Board and what they are 

18 charged with doing. And I think if you look 

19 in that section of the statute, 62.1, and it 

20 begins -- I'll find the exact cite. I think 

21 it's dash 44.1. It lists the things the 

22 State Water Control Board is charged with 

23 doing, protecting the water, doing these 

24 things. And then the regulations they 

25 implement specifica~ly provide for this. 

COOK & WILEY, INC. 
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1 Now, we have alleged that they're violating 

2 that with the issuance of this permit for 

3 all of the reasons that I have previously 

4 ·discussed. So for that reason, again, 

5 alone, we have established standing. 

6 The bar has been raised by the 

7 Commonwealth to a level that is not 

8 recognized in court, I don't think, Your 

9 Honor, in the case law. Any of the issues 

10 that I have pointed to, in and of themselves 

11 alone are enough to establish standing. 

12 When you look at all of them together, there 

13 cannot be any doubt that the riparian owners 

14 of the piece of property where the discharge 

15 is going to take place have standing here. 

16 And, again, Your Honor, if you look at 

17 that and for some· reason decide, no, I don't 

18 think ~t's pled, it~s not\ a jurisdictional 

19 issue. It is not part of part 2A of the 

20 rules. We have met the letter of the law 

21 pursuant to part 2A. We got our notice of 

22 appeal filed, the petition for appeal, and 

23 we named the proper party. 

24 This is not a jurisdictional question. 

25 And the Commonwealth pointed out that Rule 
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2A:5 provides basically that when it's not 

in conflict with the other rules of the APA 

or part 2A, the typical rules of equity 

apply, meaning that allowing leave to amend, 

if that's what you decide is required 

and, again, I don't think that it's 

necessary -~ is totally within you~ 

prerogative and your discretion to do. 

And in this·case when what the defenses 

are is an attempt to evade judicial review, 

Your Honor, I think that the equity demands 

that if you decide that it hasn't been pled 

that we be allowed to amend. 

But I just don't think that we even 

need to get that far. Because I think if 

you look at the pleading as a whole and the 

attachments, that we have· clearly pled facts 

sufficient to 6on~er·standing .. And ~ou have 

to ask yourself the question, if not us, 

then who? 

Your Honor, I would just alert the 

Court to a case, which is at 30 Va. App. 

133. And that case involved the failure of 

a writ tax to be paid. A petition was filed 

appealing an agency decision. The 

COOK & WILEY, INC. 
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Comm.onweal·th tried to get the case dismissed 

because a writ tax wasn't paid. 

And the court distinguished between 

what is required .by the rules, which are the 

things that we have done and I have 

described to you, and the other things that 

don't make it a jurisdictional issue, like a 

failure to pay a writ tax. They said that's 

different, and we're 'going ·to invoke the 

power that we have as an equitable tribunal 

to allow them to pay the writ tax. 

And that's an analogy that I think is 

helpful here to the extent that you feel 

that you need to t~ke any action to have us 

re-plead. 

And I will just close with I just wa~t 

to touch again, Your Honor, on the necessary 

party point. I don't want the BPI case, the 

ruling by the Supreme court to be overlooked 

or abused. It's not a jurisdictional 

question. Were it, the Supreme Court would 

not have ruled on the merits. As you know, 

if you don't have jurisdiction, you're not 

going to issue a ruling on the merits in any 

case. If you proceed to rule on the merits, 

COOK & WILEY, INC . 

.. '"' ·--

51 

. ~ 



52 

1 inherent in that decision is an 

2 acknowledgement that-you do have 

3 jurisdiction. 

4 BFI joined that· case outside of that 

5 statutory period or the period provided in 

6 the .rules. And so there can be no argument 

7 that it's a fatal jurisdictional defect not 

8 to have Hanover county added. And if they'd 

9 · · · .. ·like to intervene, I will yield the floor to 

10 them and they can stand up and ask you to do 

11 so, and we'll get an amended pleading to 

12 them today if that's what they want to do. 

13 But it is not jurisdictional, Your Honor. 

14 And if you don't have any questions, 

15 that will conclude my presentation. 

16 THE COURT: Thank you, sir. 

17 MS. FEILD: May I briefly address the 

18 court, Your Honor? 

19 THE COURT: Yes, ma'am. 

20 MS. FEILD: Your Honor, there's 

21 apparently historic structures on this 

22 property. Now, what is the connection 

23 between the permit and damage to those 

24 historic structures? Your Honor, that's 

25 exactly the kind of gap we're talking about 

COOK & WILEY, INC. 

·--



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

. 53 

in this pleading. 

You know, I've sat in this court and 

listened to the walk-through through this 

peti~ion for appeal, and I'm no more 

enlightened now than I was this morning. 

There's a disconnect here that we're not 

leaping over. 

The Commonw.ealth is not suggesting that 

recreational or aestheeic uses or those 

kinds of things are not the kind of things 

that can confer standing. We are not 

suggesting that. We have read the Federal 

case law as well. What we are suggesting is 

that you've got to meet the requirements of 

the statute, and you have to allege an 

injury that is personal. 

As I've said before and, you know, 

we've all talked about this Friends of the 

Earth vs. Laidlaw case. The relevant 

showing is not injury to the environment, 

but injury to the plaintiff. 

Your Honor, what we have here are 

inferences and gaps in the pleadings that 

the plaintiffs are asking this court to fill 

in. And, Your Honor, I'm not sure what the 

COOK & WILEY, INC. 
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1 problem is with a simple declarative 

2 sentence that says I am injured in this way 

3 by this thing. They have not said that. 

4 They have not alleged that. They have 

5 alleged that other people's activities may 

6 be impacted in some way. But they have not 

7 said I swim in the river and I wil1 not now. 

8 One of the things that counsel 

9 mentioned was that we were talking simply 

10 about the 

11 THE COURT: Well, they said they 

12 wouldn't use the river. 

13 MS. FEILD: Where, Your Honor? Where 

14 does it say that? 

15 THE COURT: Well, he said they said 

16 that. 

17 MS. FEILD: Well, it doesn't say that, 

18 Your Honor. That's my point. 

19 THE COURT: He said it was implicit 

20 really it the letter. 

21 MS. FEILD: Well; Your Honor, the most 

22 we get out of this is that they own 

23 property, they watch other people use the 

24 river, and several speakers who are not 

25 limited to the property owners, I guess, 
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have used the area for swimming for many 

years. They haven't even taken the final 

step and said and they're got going to 

anymore. 

You know, how much filling of the gap 

do you have to do, Your Honor? I think we 

need to hold plaintiffs to their pleadings 

and not create for them connections that 

they assume are obvious to everyone. But 

for the life of me, I have no idea how this 

permit issued by the State Water Control 

Board in any way injures any historic 

structures on their property. There is no 

way for me to do anything but guess at that, 

Your Honor. And that is not even noticed 

pleading. 

You know, the suggestion was made that 

we're only talkin~ ~bout the first of the 

thre~ elements there, those three prongs for 

Article III standing. And, Your Honor, I'd 

suggest that in the absence of any 

meaningful allegation of injury here, we 

can't even me~sure how the injury stacks up 

SS 

against the second or third elements. ~ 

We're at funda-mentals, Your Honor. I 
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will not. dispute, because they• ve alleged 

this, that they commented on this permit. 

But they still have to have an injury that 

:~s immediate, that _is actual and eminent, 

that's an invasion of their legally 

protected interest and that's concrete and 

particularized. And we do not ha~e that. 

We have general allegations that other 

peopie•s ·actions may be affected, other 

people's uses of the river may be affected, 

certain species may be impacted. And we're 

going to deny that all that is true. But 

not the plaintiffs. They have not made a 

simple, straightforward case that they have 

,been injured. 

THE COURT: So it's not enough that 

they say that they're owners of the property 

where this --

MS. FEILD: No, Your Honor. I have not 

found a single Federal case that would 

suggest that because you own property along 

a river where a discharge will flow, that 

that is sufficient to confer standing. 

You've got to be damaged you've got to 

allege some kind of an injury there. 
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There's really no difference between a 

landowner whose right next· to the river and 

someone in California -- if you don't have 

to allege any impact of what's going on in 

that river to you personally, you might as 

well live in California. It doesn't make a 

bit of difference. 

And, Your Honor, what we're suggesting 

here, what's plainly required here, is that 

plaintiffs have to allege an injury from 

this action of State Water Control Board to 

themselves, and they have not. 

Now, the necessary party issues, Your 

Honor, I strongly disagree with counsel's 

suggestion that this case can go forward 

without Hanover county. It cannot. The 

relief that has been requested here is that 

the Court declare that the county's permit 

is invalid, void and of no effect. 

Now, my constitution has due process in 

it. And Hanover County is entitled to 

notice and an opportunity to be heard on 

that. This court cannot proceed. The BFI 

case says that. It says that BFI -- the 

Supreme Court case said BFI was a necessary 
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party. And a necessary party is one without 

whom the Court cannot proceed and relief 

cannot be granted, and the relief granted by 

the Court is not binding on anybody who· 

wasn't before the court. 

So, Your Honor, I strongly disagree 

that this court can go forward. 

You know, there's some sort of a 

suggestion that there's some underhandedness 

here in Hanover county's not having thrown 

itself before this court. Your Honor, we 

can speculation on the county's motives just 

as long as we ~ould speculate on the 

plaintiffs motives in leaving them out. 

It's their permit. Why shouldn't they have 

been brought before this court? The BFI 

case is very clear. They need to be before 

·this court. 

And as to whether or not this is 

jurisdictional, I've got to say that portion 

of part 2A of the rules, Rule 2A:5, it says 

that the Court, once an appeal has been 

perfected, and we suggest that it's not 

once it's been perfected, that you go on as 

in equity. And, apparently, that's supposed 

COOK & WILEY, INC. 
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to get you to whatever you want. 

Your Honor, that issue was not raised 

·in the BFI case, whether or not the Court 

had authority to entertain this after the 

fact. What·we said was that they were 

not -- when we were here arguing before Your 

Honor, we said that the problem was that BPI 

had not been made a party the first instance 

and that they failed to comply with the 

rules. 

So the Rule 2A:S argument was not one 

that was before the Supreme court. 

And I would suggest that while there 

are certai~ly strong similarities between 

this case and the BFI case, that this 

actually stands slightly outside of the 

ruling of the BFI case for that reason. 

There were issues there having to do with 

time limits and the deadlines that were not 

raised to the Virginia supreme Court. And, 

therefore, we can only speculate what that 

court might say. 

So we'd ask that this case be 

dismissed, Your Honor. 

THE COURT: All right. 

COOK & WILEY, INC. 

59 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MS. FEILD: Thank you. 

THE COURT: Thank you. 

counsel, I will continue to review what 

you've provided in ·light of your arguments, 

and I'll write you and let you know about 

the outcome of the demurrer. 

I ·do have some concerns I' ll--say, 

though, about Hanover. I worry that if this 

case is to proceed and· if, ~ssuming the 

outcome is favorable for the plaintiffs, 

it's hard for me to think now how a relief 

can be afforded without the permittee being 

involved in the proceeding. 

I say that sort of thinking out loud 

without deciding anything. And I understand 

Ms. Love Feild's comments about that too, 

but you say that's not jurisdictional. 

MR. MARSHALL: Well, if that's the 

case, Your Honor, then, again, I said it's 

not a jurisdictional issue. The matter was 

raised before the supreme court. I point to 

you in the BPI case at Page 282 where the 

court points out that the department first 

argued that a party who challenges the 

issuance of a permit is required to join the 

COOK & WILEY, INC. 
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permit holder as a party to the appeal. 

Thus, the department contends that the 

resident's appeal to the Circuit Court 

should have ·been dismissed because they 

filed the name BFI as a party to the appeal. 

It was clearly before the Supreme 

Court. The· Supreme Court decided~it's not 

jurisdictional, we're going to the merits. 

THE COURT: .. They didn't say that, but 

that's --

MR. MARSHALL: It's implicit there. It 

has to be. And, secondly, Your Honor, as to 

Hanover county, as to that point~ if they 

would like to intervene today, they can do 

so, or we will amend and add them, get the 

petition to them. They're fully aware of 

all the issues. No one is prejudiced in any 

way by this. And we can move ahead from 

there, which I think is completely 

appropriate. 

But, again, it's not a jurisdictional 

issue. And once we get beyond that point, 

your power as sitting in the court of equity 

come into ef~ect, and you can allow us to 

amend if that's what you decide we need to 

COOK & WILEY, INC. 
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do. And we have no objection to Hanover 

county becoming involved in this. 

THE COURT: Okay. The BPI case was to 

me an interesting case~ I should say. As I 

recall, the case went to first the Court of 

Appeals and then to the Supreme Court. And 

the issue that the case turned on, __ as I 

recall, was having to do with whether or not 

there w~s a specific f indi~g made by the 

agency with respect to -- I forget the 

boilerplate of statutory language involved. 

Didn't the court require and reverse 

because there was no finding by the agency 

of something? 

MS. FEILD: That's correct, Your Honor. 

The statute required that the directed to 

make a finding that there was no substantial 

present or potential threat to human health 

and the environment. 

THE COURT: You know what I'm alluding 

to, don't you? 

MS. FEILD: Yes, I do, Your Honor. 

Your Honor, that issue was never before this 

court. 

THE COURT: That's what I recall. 

COOK & WILEY, INC . 
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MS. FEILD: That was my recollection, 

too. And that was one of the objections 

that was cited on appeal, that this was a 

new argume~t. We.lost on that. 

But, Your Honor, this case differs from 

that in a couple of fundamental respects. 

And one is, in that case BPI submitted 

itself to the jurisdiction of the court. 

Hanover County has not done that. 

And in the second case, you know, we 

didn't have in the BPI case an amended 

petition to bring them in as a party. So 

the issue of whether or not you can do that 

more than 30 days after filing your notice 

of appeal was not before th~ Virginia 

Supreme Court. so I suggest that there are 

a couple of fundamental differences here. 

THE COURT: ·All right. Thank you. 

(Ending at 3:10 p.m.) 
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OF THE 

MELVIN R. HUGHES, JR. 
JUDGE ."ay 24 I 2000 

William B. E:Llis, Esq. 
Mcsweeney, Biirtch & Crump, P . c . 
P.O. Box 146:3 
11 South Twe:Lfth Street 
Richmond, VA 23218-1463 

Deborah Love Feild, Esq. 
Office of : thee Attorney General 

. -· 900 East Mail:i s·treet 
Richmond, VA 23219 

Re: case No. HIC-1193-1 

.JOHN MARSHALL COURTS BUILDING 
400 NORTH 9TH.STREET 

RICHMOND;VIRGl~IA 23211 

Frances Broaddus Crutchfield & Henry Ruff in Broaddus 
v. 
State W;jlter Control Board & Dept , Of Bnvironmental Quality 

Dear Counsel: 

In this case petitioners, in a Petition for Appeal, challenge 
a decision by the State Water Control Board (the Board) to issue a 
Virginia Pol:Lutant Discharge Elimination System Permit to Hanover 
County to discharge pollutants into the Pamnnkey River at a site 
near their p1:-operty. Respondents, the Board and the Department of 
Environmental Quality demur to the Petition. After hearing 
argument frc>m the parties, the court took the matter under 
advisement. 

Respondents contend the petitioners (1) do not have standing 
and (2) have failed to perfect the appeal by joining a necessa:cy 
party, the ~>ermittee, Hanover County. More specifically, they 
argue petitic>ners have not alleged an injury to themse1ves and thus 
lack standinsJ to pursue this appeal . Respondents contend that all 
petitioners llave alleged is injury to others or the environment. 
Thus, under standards applicable to standing in administrative 
appeals the :petition is not maintainable. Secondly, respondents 
assert that this appeal is not perfected as Hanover County was not 
joined and mc~de a party in the Petition For Appeal. Such failure 
cannot be cw:~ed by amendment because this would effectively extend 
the time for perfecting the appeal. Therefore, on this basis as 
we11 the p1etition must be dismissed. The court rejects 
respondents' position regarding Hanover County. The court will 
allow HanoveJ:- County to be included by amendment. The court also 
rejects respc>ndents' position on standing. 
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As noted, the Board has allowed Hanover County a permit to 
discharge pollutants into the Pamunkey River. Petitioners' 
property, called Newcastle Farm is located near the intended 
discharge site. As the Supreme Court of Virginia allowed the late 
intervention of a necessary party in Browning-Ferris _Industries of 
S. Atlantic, Inc. v. Residents Involved ir1 Saving the Enviromnen.t, 
Ille, et al., there is no apparent reason· why joinder should not 
also be allowed in such an appeal. See 254 Va. 278 (1997). 
Petitioners' request for leave to amend their petition by joining 
Hanover County as a party is granted. · 

The next issue involves the petitioners standing. They detail 
in their Petition three categories of injury: injury to planet and 
animal life, injury to the public's recreational use of their 
property which borders the river, and injury to certain historic 
attributes of Newcastle Farm. Standing, for the purposes of this 
case, is described in Code § 62.1-44.29. That s~ction states: 

Judicial review. - - Any owner aggrieved by, or any person 
who has participated, in person or by sul:nnittal of 
written comments, in the public comment process related 
to, a final decision of the Board . . . is entitled to 
judicial review thereof . . • if such person meets the 
standard for obtaining judicial review of a case or 
controversy pursuant to Article III of t~e United States 
Constitution. 

Relevant to the instant inquiry, Code § 62.1-44.29 continues: 

A person shall be deemed to meet such standard if (i) 
such person has suffered an actual or imminent injury 
which is an invasion of a legally protected interest and 
which is concrete and particularized; (ii) such injury is 
fairly traceable to the decision of the Board and not the 
result of the independent action of some third party not 
before the court; and (iii) such injury will likely be 
redressed by a favorable decision by the court. 

Clearly, the injuries which petitioners allege are traceable 
to the Board's action granting the permit to discharge. Just as 
evident is that the injury is redressal::>le :by an order of the court 
vacating the Board's decision and enjoining the discharge. The only 
inquiry, therefore, is whether petitioners have "suffered an actual 
or imminent an injury which is an invasion of a legally protected 
interest and which is concrete and particularized." As the General 
Assembly explicitly referred to Article I·II of the u. s. 
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Constitution, an inquiry into standing must include a review of 
federal opinions on the topic. 

Notably, the United States Court of Appeals for the Fourth 
Circuit in J'!'riends of the Earth v. Gaston Copper, 204· F.3d 149 (4th 
Cir. 2000) :b.as said: ~ 

Articl1e III of the Constitution restricts the federal 
courts to the adjudication of n cases n and 
"contrc:wersies. n The threshold requirement of· standing is 
nperha];>S the most importantn condition of justicial:>ility. 
Allen 1t'. Wright, 468 u .S. 737, 750 (1984) . The standing 
inquirJr ensures that a plaintiff has a sufficient 
personal stake in a·dispute to render judicial resolution 
appropJ:-iate. See id. at 750-51. The ·standing requirement 
also n t~ends to assure that the legal questions presented 
to the court will be resolved, not in the rarefied 
atmosphere of a debating society, but in a concrete 
factual. context conducive to a realistic appreciation of 
the ccinsequences of judicial action. n Valley Forge 
Christ.:J:an College v. Americans United for Separation. of 
Church ·and State, Inc., 454 U.S. 464, 472 (1982). 

Id. at 153-54. Where injury caused by pollution is alleged, "[t]he 
relevant showing for purposes of Article III standing, however, is 
not injury to the environment but injury to the plaintiff." Id. at 
160-61. 

The Fourth Circuit clearly articulated the standard relevant 
to this court's current inquiry. 

In some instances, environmental injury can be demarcated 
as a tr;:1.ditional trespass on property or tortious injury 
to a pe1:-son. In other cases, however, the damage is to an 
indi vid·ual' s aesthetic or recreational interests. The 
Supreme Court has made it clear that such interests may 
be vindicated in the federal courts. See, e.g., Friends 
of the li:arth, Inc. v. Laidlaw Bavtl. Servs. (TOCJ, Inc., 
120 S. Ct. 693, 705 (2000) (effect on "recreational, 
aesthet:Lc, and economic interests" is cognizal:>le injury 
for pu:cposes of standing); Lujan v. Dezenders of 
Wildl.izce, 504 U.S. [555,] 562-63 [(1992)] (purely 
aesthetic interest is cognizable for purposes of 
standing) ; Sierra Club v. Morton, 405 U.S. [727, ] 734 
[(1972)] ("Aesthetic and environmental well-being, like 
economic: well-being, are important ingredients of the 

-210-

191, 



William B. Ellis, Esq. 
Deborah Love Feild, Esq. 
Page 4 
May 24, 2000 

quality of life in our society . . . deserving of legal 
protection through the judicial process.n); Association 
of Data Processing Serv. Orgs. v. Camp, 39~ U.S. 150, 154 
(1970) (interest supporting standing nmay reflect 
aesthetic, conservational, and recreational a&-.well as 
economic values" (internal quotation marks omitted)). 

Id. at 154. In light of the above description, the Court of Appeals 
added a proviso. 

But because these and other noneconomic interests may be 
widely shared, the Supreme Court has cautioned that 
environmental plaintiff~ must themselves be namong the 
injured.a Sierra Club v. Morton, 405 O.S. at 735. If it 
were otherwise, the Article III case or controversy 
requirement would be reduced to a me~ingless formality. 

Id. Hence, in order to allege injury sufficient for Article III 
purposes as identified by the Code of Virginia, petitioners must 
allege injury to themselves, not merely injury to others or to the 
environment. 

In their pleading, petitioners allege serious effects to 
various wildlife including rare and endangered species of mussels 
in the Pamunkey River, which will be caused by the challenged 
discharge. Clearly, however, such allegations are not sufficient 
to confer standing upon the petitioners without some nexus between 
the agency's action and .an injury to the· ·petitioners. Petitioners 
make no allegations that they personally will find the river 
aesthetically less pleasing, nor do they allege that their normal 
recreational use of the property adjoining the river will be 
hampered or changed in some way. Thus, to the extent petitioners 
seek to vindicate the rights of other persons and the ecosystem, 
they have not alleged any injury which would confer upon them legal 
standing. Such concerns are addressed by the political branches of 
government and are not within the court's jurisdiction. 

However, attached to petitioners' pleading as Exhibit A is a 
letter sent by counsel for the petitioners to the Department of 
Environmental Quality, dated February 4, 1999. As an exhibit 
attached to the pleading, the letter is read together with the 
allegations in the petition. Although the letter details 
petitioners' basis for challenging the wisdom of the Board's 
decision, allegations of injury to petitioners' aesthetic or 
recreational interests are absent from the text. 
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Petitio:ners, however, do seem to allege an injury to historic 
places which ar~ found on petitioners' property. At pages 11 and 
12 of the let~ter, petitioners assert that the outfall location will 
damage his1:oric places on their land, Newcastle Farm. 
Notwithstand.ing the lack of any mention of such injury to historic 
places in the petition, the court accepts the allegations in <A 

petitioner's exhibit as part of the initial pleading in this 
appeal. The court can .consider facts amplified by a writing added 
to the pleading. . See Ward~s Equipment, Inc. y-. New Holland 
America, 254 Va. 379, 380. (1997). Such allegations state a clear. 
injury to pz~operty interests sufficient to confer standing upon 
petitioners under the Article III standard. Therefore, the 
demurrer is ·~verruled. · 

Mr. Ell.is is directed. to provide an order implementing this 
ruling with eaxceptions noted and to submit it for entry. 

Hughes, 

jsn 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Courts Building 

FRANCES BROADDUS CRUTCfilf'IELD and ) 
HENRY RUFFIN BROADDUS ) 

) 
Petitioners, ) 

) 
~ ) 

) 
STATE WATER CONTROL BOARD ) 

) 
ud ) 

) 
DEPARTMENT OF ENVIRONMENTAL QUALITY ) 

) 
Respondents. ) 

.ORDER 

--
Chancery No.: 
760Cll991'01193-00 

On April 26, 2000, the parties, by counsel, argued the Demurrer filed by the Respondents 

to the Petitioners' Petition for Appeal. Upon consideration of the briefs and oral argument of 

counsel and considering it just and proper to do so, it is hereby: 

ORDERED that the Demurrer of the Respondents is overruled; and 

FURTHER ORDERED that the Petitioners are granted leave to amend their petition and 

to name Hanover County as a party; and 

FURTHER ORDERED that endorsement by counsel is waived pursuant to Rule 1: 13 of 

the Rules of the Supreme Court of Virginia. 
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Let the Cotll't send a copy teste to counsel of record. 

SEEN AND AGREED 

W'tlliam B. Ellis (V'SB No. 19753) 
John L. Marshall, Jir. (VSB No. 38474) 
Mcsweeney, Burtch & Crump, P.C. 
Post Office Box 14'53 
11 South Twelfth Street 
Richmond, VirgiIWL 23218-1463 
Telephone: (804) 7JJ3-6800 
Telefax: (804) 782~2130 

Counsel for Petitio1zers 

Enter: ~ I I'( 1 0 II> 

The State Water Co:lltrol Board objects to the ruling of the court ovenuling the demurrer filed in 
this matter on the grounds previously stated in the Demurrer and memoranda in support thereof: 
and stated in Open C10urt. 

:Mark L. Earley 
Attomei General of'Virginia 
Deborah Love Feild (V .S.B. #25322) -
Assistant Attorney General 
Office of the Attomc:y General 
900 East Main Street 
Richmond, Virginia 23219 
(804) 786-0098 

Counsel for Responrlents 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RlCH!~IOND 
John i\llarsball Courts Building 

FRANCES BROADDUS CRUTCHF'IELD and 
HENRY RUFFIN BROADDUS 

Petitioners, 

v. 

STATE WATER CONTROL BOARD 

and 

) 
) 
) 
) 
)" 
) 
) 
) 
) 
) 
) 

DEPARTMENT OF ENVIRONMENTAL QUALITY ) 

and 

COUNTY OF HANOVER, VIRGINIA, 
Serve: Sterling Rives, Esquire 

County Attorney 
Hanover County 
6497 County Complex Road 
Hanover, Virginia 23069 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

I 
l.fu:EIVED & -··!Lt;D 
t:I?C'"T~ ro-.._,,,,.... -. '-"• • _.... U--. .. -- . 

JU~J 30~. 
I 
·~~,..,. ' 
·-- ' -- ~.: • •• I I I• ;. i ---.-
·~ -1._ D.C. 

Chancery No.: 
760CH99K01193-00 

FIRST AL\1ENDED PETITION FOR APPEAL 

1. Petitioners, Frances B_roaddus Crutchfield and Henry Ruffin Broaddus, by 

counsel, file this petition for appeal of the issuance on April 28, 1999, by the respondents of 

VPDES Permit No. VA0089915 to the County of Hanover for the County's Totopotomoy 

Wastewater Treatment Plant. The permit allows the County to discharge up to ten million 

~ -a.lions a day of treated waste into the Pamunkey River. 
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2. Petitioners contend that. in issuing this permit, the State Water Control Board 

("SWCB") failed ta observe the duties imposed on it by the State Water Control La~ and the 

SWCB 's own reguliltions. The discharge at issue will contribute to and aggravate existing 

violations of water c[U8lity standards in the Pamunkey River, contrary to law. These violations of 

water quality standa:rc:ls are serious and by definition adversely affect aquatic life using the 
.. 

Pamunkey River in the vicinity of the proposed discharge and downstream. Species likely to be 

affected - but givetl inadequate consi~tion by the SWCB - include ti'eshwa~r mussels and 

anadromous fish sucll as American shad, cmrently the target of an intensive recovery effort to 

restore decimated populations in the Chesapeake Bay. The proposed discharge will also 

adversely affect existing recreational uses of the Pamunkey River in viofu.tion of law. In addition 

to violating its duty t<> refrain from issuing permits for discharges that will conuibute to 

. .. 

violations of water quality standards, the SWCB. failed its duty to adequately· address these issues 

and acted arbitrarily aad capriciously by failing to consider the applicant's candid admission that 

other available discha.J~e locations would have less adverse effects on water quality and other 

affected resources. 

Parties 

3. Frances Broaddus Crutchfield ("Crutchfield") is a citizen of the Commonwealth 

of Virginia and is a riparian co-owner of property known as Newcastle Fann, the site of the 

proposed outfall and di:!Charge to the Pamunkey River. 

4. Henry Ruffin Broaddus ("Broaddusj is a riparian co-owner ofNewcastle Farm. 

5. The SWCB is a state agency established under Va. Code § 62.1-44.7 (R.epl. Vol. 

1998) and has the authority, pursuant to Va. Code§ 62.1-44.15(5), to issue certificates for the 

discharge of sewage, incb1slrial wastes and other wastes into ~ waters. 

2 
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6. The Department of Environmental Quality ("DEQ") is an agency of the 

Commonwealth of Virginia with responsibility for administering environmental regulatory 

~within the jurisdiction of the SWCB. 

7. The County of Hanover is apolitical subdivision of the Commonwealth of 

Virginia and is the holder ofVPDES Permit No. V A0089915. 

Jurisdiction and Venue 

8. The SWCB issued VPDES Permit No. VA0089915 \the permit"):on April 28, 

1999. The petitioners filed a tjmely notice of ap~:on May 27, 1999. Therefore, this Court bas 

jurisdiction over this petition under Va. Code § 62.1-44.29 (Repl. Vol. 1998), Va. Code § 9-

6.14: 16 (Repl. Vol. 1998) and Part Two A of the Rules of the Supreme Court of Virginia. 

9. Venue is proper in this court under Va. Code§ 8.01-261(1) (Cwn. Supp. 1998). 

· Errors Assigned 

10. The SWCB violated the State Water Control Law, Va. Code§ 62.1-44.2 et seq. 

(Repl. Vol. 1998) ("SWCL "),and theSWCB's own implementing regulations by issuing a 

permit for a proposed discharge that, in co~bination with other existing sources of pollution, will 

contribute ~-and exacerbate significant, existing violations of Virginia's aj,plicable water quality 

standards for dissolved oxygen downstream from the proposed discharge. 

11. The SWCB violated the SWCL and implementing regulations by failing to 

consider adequately evidence that the proposed discharge, in combination with other sources of 

pollution. will contnoute to and exacerbate significant, existing violations of Virginia's 

applicable water quality standards for dissolved oxygen downstream from the proposed 

discharge. 

3 -219-



12. 11ie SWCB violated the SWCL and implementing.regulations by issuing this 

permit notwiths1311(1ing that aquatic life ~ntly using the vicinity of the proposed discharge 

and downstream areas, including rare, threatened and endangered tteshwater mussel species and 

anadromous fish, will be significantly and adversely affected by the proposed discharge. 

13. The SWCB violated the SWCL and implementing regulations by failing to 

consider adequ:itely the aquatic life currently using the vicinity of the proposed discharge and 

downstream areas and the adverse effects the proposed discharge will have on the:species 

present, includinu rare, ~ned and endangered freshwater mussels and anadromous fish. 

14. The SWCB violated the SWCL and implementing regulations by failing to 

consider adequately that issuance of the proposed permit will terminate significant. existing 

~onal uses <>f the Pamunkey River in the vicinity of the proposed discharge. fflli'. 

15. . Tht: SWCB acted arbitr_arily and Capriciomly by issuing a pennit for the proposed 

discharge prior to collecting sufficient information and performing sufficient analyses with 

respect to the foregoing matters to reach a rational conclusion that existing aquatic resources and 

beneficial uses of the Pamunkey River will be adequately protected. 

16. · · The SWCB acted arbitrarily and capriciously by failing to consider the applicanf s ~. 

admission that other available discharge locations would have less adverse effects on aquatic 

resources the swca is charged by law to conserve and protect. 

The Facts 

17. Newi::astle Fmn, which has been owned by the Broaddus family for six 

generations, consist:; of approximately 900 acres of land located on the Pamunkey River in the 

County ofHanover. Newcastle Farm is the location of the historic Town ofNewcastle, which is 

listed in the Virginia Landmarks Register. 
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18. In March of 1997, the County of Hanover agreed to purchase land near the 

Totopotomoy Creek on which the County proposed to locate a sewage treatment planL 

19. In April oft 997, the County informed Broaddus that Newcastle Farm had been 

identified by the County as the location for the sewage treatment plant's discharge and outfall 

pipe to the Pamunkey River. 

. --
20. As proposed by the County, the project would 1) include 5,000 linear feet of 

discharge pipe crossing Newcastle Farm, 2) require an ingress/egress easement ro-.d 

approximately :So feet in width ~ch would encompass approximately 5.8 acres of land. and 3) 

require up to an acre of land on Newcastle Farm in order to constrUCt reaeration and discharge 

structures. 

21. Hanover County applied for a VPDES pennit to discharge wastewater at a 

discharge and outfall locatio~ on ~ewcastle Farm on April 4, .1997. The application reflected a 

discharge location that became known as the "Original Site." 

22. Dming the next several months, the County conducted feasibility studies of other 

potential discharge locations that might have less adverse impacts on the Pamunkey River, 

Newcastle Fmm, and historic resources. 

23. As a result of the feasibility studies, the County decided to move the discharge 

and outfall pipe from the Original Site to a site downstream that became known as the 

Downstream II location. The County's own analysis indicated that the Downstream Il site was 

superior based on three criteria including 1) the protection of water quality in the Pamunkey 

River, 2) minimizing impacts to the Town ofNewcastle archaeological site and 3) minimizing 

impacts to New~e Farm. 
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24. The~ County maintained that protection of water quality was of the highest 

importance in sel~:ting a location for the discharge and outfall pipe and on April 20, 1998. the 

County amended its permit application to seleet the i:>o~eam II_ location ~or the discharge .and 

outfall pipe. 

25. On October 8, 1998, the County again amencled its permit application to return the 

proposed discbarg~ to the Original Site, without any new information indicating it was superior 

from the perspective of water quality. 

26. On January 19, 1999, the SWCB conducted a public hearing at the Hanover 

County Office Complex. Ms. Crutchfield, Mr. Broaddus and their counsel presented information 

orally at the hearing. 
. , 

27. On F ebnwy 4, 1999, counsel, on behalf of Crutchfield and Broaddus, submitted 

timely wtjtten ~on;m1ents to the DEQ re~g the proposed VPDES permit for the County· s 

Wastewater Treatment Plant. See Comments attached hereto as Exhibj.t A. 

28. On March 11, 1999, the SWCB approved the permit. On April 28, 1999 .. the 

permit was issued to Hanover County. 

Existing Water Quality Violations 

29. Like all Virginia waters, the Pamunkey River at the site of the proposed discharge 

is designated for uses including swimming and the propagation and growth of a balanced, 

indigenous populatioil of aquatic life which might reasonably be expected to inhabit them. 

9 VAC 25-260-10. 

30. In order to achieve these uses, the SWCB has determined that the daily average 

concentration of dissolved oxygen in the Pamunkey River cannot be permitted to fall below 

6 
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Smgt\ and that dissolved oxygen concentrations can never be permitted to fall below 4'mg/l. 

9 V AC 25-260-SO, 25-260-530. 

31. Data collected by the DEQ shows $it.the Pamunkey River already experiences 

severe and persistent violations of both of these water quality standards for dissolved oxygen at 

river mile 48.80. River mile 48.80 is approximately 6 miles downstream from Hanover County's 

proposed discharge of treated sewage at river mile 54.89 •. 

32. In stream conditions such as those in the segment of the Pamunkey.·River involved 

here, the effect of a pollutant discharge is generally greatest at a point several miles downstream. 

33. During a 5-month period of continuous monitoring in 1995, the daily mean 
standard for dissolved oxygen was violated 40 times. The first daily mean violation occurred on 

June 24dl, and the last occurred on October gm. 

34. :~uring that pe~od of 106-days; there were 40 daily mean violations, indicating 

that dissolved oxygen concentrations were below the standard for 38% of the time. Furthermore, 

the instantaneous dissolved oxygen standard of 4 mg/I was violated 10 times for up to four hours 

ata time. 

35. The lowest dissolved oxygen level recorded at river mile 48 was found by 

accident in a monthly grab sample taken on September 11, 1996, when the dissolved oxygen in 

the Pamunkey was a mere 2.8 mg/I. 

36. The DEQ researcher who collected these data recommended further study to 

check whether dissolved oxygen violations occur prior to June 1 and to confirm dissolved 

oxygen sag areas. The DEQ elected not to better define or document this problem despite its 

knowledge at the time that Hanover County would be proposing a significant discharge of treated 
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sewage upstream1. A DEQ memorandum ~June 2, 1997, noted that the assimilative capacity 

of the Pam.unkey with respect to dissolved oxygen is considered .to be tully allocated. 

37. In the three years since dissolved oxygen problems in the Pamunkey River were 

discovered, the DEQ has not undertaken any research or analyses sufficient to document the 

reasons for the cli:;solved oxygen sag at river mile 48.80. Instead, it has continued to issue 

permits for substantial discharges of treated sewage - including oxygen consuming pollutants 

- to upstream waters. 

38. Speei:fic8lly,· the SWCB issued a diScharge permit for the King William County 

Sewage Treatment Plant on Moncuin Creek. When operational, this plant will discharge treated 
. . 

sewage to Moncuh1 Creek just 3.88 miles upstream from its confluence with the Pamunkey River 

at river mile 48.80. 

39. _Without performing the analyse! or adhering to the procedures required in such 

cases, the SWCB is.med a VPDES to Hanover County to discharge up to 10 mgd of effluent with 

a significant load of' oxygen-consuming pollutants and nutrients including chemical oxygen 

demand, biological <>xygen demand, suspended solids, phosphorus and nitrogen. 

. 40. These: pollutants woUld be mixed with the modest flow in the Pamunkey River 

and cmied downstream until the river deepens and slows near river mile 48.80. There, with 

similar pollutants from the King William County Sewage Treatment Plant, they will settle out, 

consume oxygen, and. promote the growth of oxygen-demanding microbes and bacteria. The 

result will necessarily be even lower levels of dissolved oxygen, for longer periods, over an even 

wider geographic area. 

41. 

effects. 

The DE:Q bas never conducted any field investigation or modeling of these 
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ne Pamunkey River is an Impaired Water 

42. Section 303( d) of the Clean Water Act '(the "CWA} requires states to identify 

their waters that do not meet water quality standards, even after treatment required by the CW A 

or when other controls are in place. The state must consider all existing and readily available 

w8ter quality related data and information in preparing the list of waters identified as impaired. 

-· 
43. For each of the waters on the list. the state is required to develop a Total 

Maximum Daily Load ("TMDL ') of pollutants. A TMDL calculates how much of a pollutant 

can be put into the entire watershed without violating water quality Standards. Permits for 

discharges of pollutants into the watershed may only be issued if the to~ mnount of pollutants to 

be discharged by all dischargers to the watershed is below the TMDL. 

44. The development and implementation of TMDLs has become the focal point for 

water quality protection.· TMDLs are based on sound Water quality standards but must be 

calculated and faithfblly applied by the SWCB in permit decisions. 

45. Notwithstanding the clear violations of water quality standards for dissolved 

oxygen in the Pamunkey River, the SWCB and DEQ failed and refused to identify it as an 

"impaired water" subject to Section 303(d). As a result. the United States Environmental 

Protection Agency ("EPA") was compelled to exercise its oversight authority and designate the 

Pamunkey River- and many other Virginia waters - as "impaired" for the SWCB and DEQ. 

46. On December 16, 1998, the EPA published notice of its proposal to designate 

numerous Virginia waters as "impaired" owing to the failure to the SWCB and DEQ to do so. 

47. On May 12, 1999, the EPA placed the tidal portion of the Pamunkey River, 

including the area of the proposed discharge and river mile 48.80, on the list of impaired waters. 
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This decision wa.s made based on existing and readily available water quality-related data in the 

possession of the· DEQ. 

48. TI1e SWCB issued the sewaie discharge pennit ~ere with full knowledge of 
. -

EPA' s proposal and the "impaired" nature of the receiving water body~ yet failed to consider 

adequately evid~ce that the proposed discharge, in combination with other sources of pollutio~ 

will contncute to and exacerbate significant, existing violations of Virginia's applicable water 

quality standards ltor dissolved oxygen downstream from the proposed discharge.: 

Rare, Threatened or Endangered MWLSels 

49. ThcR is strong evidence that rare, threatened or endangered mussel species use 

the vicinity of the J;>roposed discharge and will be adversely affected by the proposed discharge. 

Despite this evidence, the DEQ refused to perform work adequate to detect their presence in the 

·Pamunkey River, and issued a perlnit without adequate information to make a rational ~d· 

informed decision. 

SO. A study conducted in 1972 and 1973 surveyed the Pamunkey River for the 

presence of mussels. At.a location just upstream from the proposed discharge location, the 

surveyor found four species of mussels, including the rare Lampsilis radiata {Eastern 

Lampmussel) and the rare Lasmigona subviridis (green floater), as well as Elliptio complanata 

and Ligumia pasuta. At the next station upstream, the surveyor found another rare mussel, 

Lampsilis cariosa {yt:llow lampmussel). 

S 1. The Virginia Department of Conservation and Recreation shares the assessment 

that rare, threatened cir endangered mussel species are likely to be at or near the proposed 

discharge site. Due tc> this possibility, the department strongly recommended a survey to 

detenninc which spec:ies may occur in the vicinity of the discharge site. 
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52. The County of Hanover arranged for a field survey of mussels which took place in 

November of 1998. The investigation consisted of approximately one hour of search time at 

each of four stations, a total of 2.5 hours of stream bank searching, and 54 minutes of 

waterscoping. The survey was submitted to the DEQ. 

53. This survey was reviewed by Dr. Richard Neves of Virginia Tech. who 

considered the work inadequate for several reasons. Among these, the survey was not conducted 

in the late spring or early summer and thus was unlikely to find all the species present. 

Furthermore, the amount of time spent searching for the mussels was inadequate. 

54. In addition, the surveyor was under the mistaken belief that the U.S. Route 360 

bridge, where the surveyor in the 1972-73 study conducted her sampling was several miles 

upstream from the survey area. This error cast doubt on the researcher's knowledge and 

understan~g of the site. · . · . · 

SS. According to Dr. Neves, only a more thorough survey would determine whether 

any mussel species resided within the survey reach. Until such a survey is conducted. the best 

available evidence indicates that rare, threatened or endangered ~ls occupy the very·stretch 

of river into which the County proposed to discharge treated sewage. 

56. ·According to the Virginia Department of Conservation and Recreation, the 

Lasmigona subdiridis (green floater) is believed to be declining to the point that it may warrant 

~ federal listing as a threatened or endangered species. 

57. The United States Fish and W"tlcllife Service also did not concur with the findings 

of the County's mussel report. In a letter to the DEQ, the Fish and Wtldlife Service concurred 

with Dr. Neves' concerns which included the time-of-year that the survey was conducted and the 
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level of effort sp1ent sampling. The letter noted that the Virginia Department of Conservation and ~ 

Recreation, Diwdon ofNatural Heritage bad also indicated concem about this survey report. 

. 58. nie Fish and Wtldlife Service recommended that another freShwater mussel 

survey be conducted in May or June 1999 and that the survey effort be two to three times greater 

than the effort pU1: forth in the original survey. 

59. Importantly, the Fish and WUdlife Service stated that until the additional survey is 

conducted, no state or federal permits should be issued for the proposed project to: ensure 

-· · compliance with the Endangered Species Act. 

60. Nevertheless, the SWCB issued a permit to allow the County to discharge ten 

million gallons pex· day of treated sewage immediately upstream from this known freshwater 

mussel habitat that has historically included rare, threatened or endangered species. During slack 

tides and low flow ~onditions in the Pamunkey, these mus~els wili i,e exposed.to large quandties 

of concentrated sev\rage effluenL 

61. Despite the comments by Dr. Neves and the Fish and Wildlife Service and 

evidence presented lby Crutchfield and Broaddus, the SWCB issued the VPDES permit to the 

County. This action. violates Virginia's SWCL and implementing regulations, and was arbitrary 

and capricious. 

Aaadromoas Fish 

62. The SWCB also failed to consider adequately that the proposed discharge will 

have a significant ad,,erse effect on anadromous fish spawning and migration. 

63. The pc•pulations of anadromous fish in the York River system, including the 

Pamunkey, are in seriious trouble. Among the reasons cited by researchers for the collapse of the 

shad population is p0llution that blocks mi~ory pathways, making it impossible for adults to 
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reach or return from spawning habitat, and impossible for juveniles to migrate successfully to 

bay and ocean waters. Spawning and nursery habitat is eliminated upstream tiom dissolved 

oxygen sags that anadromous_fish cannot, and will not, traverse. 

· 64. Historically, anadromous fish have used almost the entire Pamunkey River as 

spawning and nursery habitat. Spawning adults have been documented in the South Anna River. 

in the North Anna and throughout the Pamunkey. For shad, spawning occW'S during the spring 

and extends into June, with juvenile fish migrating downstream thereafter. Other species spawn 

~lier. as ~µ as Ja.~r in the year. 

65. The existing dissolved oxygen problem in the Pamunkey at river mile 48.80 poses 

a significant obstacle for migratory shad and other anadromous .fish because such fish cannot 

swim through waters with inadequate levels of dissolved oxygen to sustain their respimtion. 

· 66. . The eyidence before the SWCB indlcated that the Pamunl(ey may be effectively 

closed to migratory fish passage at river mile 48.80 during a significant ponion of the year 

extending from late spring through early fall. 

67. The precise times the Pamunkey may be blocked to migratory fish is not known 

because the SWCB and DEQ failed to develop adequate data on the problem. 

68. The licensed discharge will make the situation for anadromous fish worse. The 

DEQ could not properly issue the pennit without sufficient info~on to assess the possible 

effect of the proposed discharge on passage of migratory fish. 

69. As a result of the issuance of the VPDES permit, the use and enjoyment of 

. anadromous fish by Cmtchfield and Broaddus on their property will be diminished and impaired. 

-229-
13 



Recreational itises 

70. At the public hearing on the proposed discharge on January 19, 1999, several 

speakers infom1ed the DEQ that they have used the area at and immediately downstream &om 

the proposed discharge for swimming for many years. 

71. Several troops of Boy Scouts regularly use this area of the property for camping, 

picnicking, swiinming and other forms of outdoor recreation and nature observation. The area is 

highly prized and regularly used by canoeists, fishermen and others for a variety of primary 

contact recreation. 

72. C.rutchtield and Broaddus have personally witnessed such usage over the years 

and confirm that the portion of the Pamunkey bordering Newcastle Farm downstream from the 
proposed discharJie site is heavily used for all manner of primary contact water-based recreation. 

73.: ~t the public hearing, several individuals who have u5echbis stretch of the 

Pamunkey for rec:reation uniformly said they would not continue to do so if the County is 

permitted to discharge treated sewage immediately upstream. 

74. The: Virginia Department of Health has advised numerous members of~~ public 

that primary conta<:t recreation should be avoided downstream from discharges of treated sewage 

such as are at issue. 

75. Wat:r is not "swimmable" if the Health Department recommends that the public 

not swim there. Nor can water be considered "swimmable" if no· reasonable person in fact 

would ever swim in it. 

76. Crutc:·h:tield and Broaddus have used the Pamunkey River and Newcastle Farm at 

the proposed discharge location and upstream and downstream of the proposed discharge for 

recreational uses including, but not limited to, swimming, fishing, canoeing and camping. 
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77. As a result of the issuance of the VPDES pennit, Crutchfield and Broaddus will 

cease using the Pamunkey River and Newcastle Farm at the proposed discharge location and 

upstream and downstream of the proposed discharge location for recreational uses. including. but 

not limited to, swimming, fishing, canoeing and camping. 

78. The SWCB violated the SWCL and implementing regulations by issuing this 

-· 
permit notwithstanding its effective termination of existing beneficial uses of the Pamunkey 

River for recreation. 

Alternative Locations for Discharge 

79. According to a letter to the DEQ from the County, the most important siting 

criteria applicable to this discharge of treated sewage are the protection of water quality. historic 

resources and property interests. 
. .. . 

80. The site licensed by the SWCB for·this discharge, the Original Site, is by the 

County's own admission more damaging to water quality, historic resources and property 

interests than other, equally available alternatives. 

81. The issuance of the VPDES permit and construction of the· discharge pipe and 

outfall will result in damage to documented historic resources at Newcastle Farm including the 

colonial era Town ofNewcastle - a listed virgini& Historic Landmark - and a portion of 

Marlboume, which is listed on the National Register of Historic Places. 

82. The issuance of the VPDES permit also damages the aesthetic and conservational 

interests of Crutchfield and Broaddus at Newcastle Farm because it permits the discharge of 

treated sewage into the Pamunkey River at Newcastl~ Farm and will lead to the construction of 

the outfall and associated structures on Newcastle Farm. 
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83. Newcastle Farm has been taithiUlly preserved, husbanded and conserved by the 

Broaddus &mily for six generations. The present owners repeatedly have rejected offers to 

develop or otherwise disturb the integrity of this land. This activity and these goals will be 

giUtly diminished. as a result of the issuance of the VPDES permit. 

84. As :a result of the issuance of this permit, the Pamunkey River and Newcastle 

Fmn will be aesthi=tically less pleasing to Crutchfi~ld and Broaddus and their enjoyment of their 

property will be impaired. 

85.· The SWCB •s approval of an admittedly inferior discharge location is arbitrary and 

capricious. 
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Relief Requested 

WHEREFORE, Crutchfield and Broaddus, by counsel, move this Court to declare that 

VPDES Permit No. VA008991S, issued on April 28, 1999, by the S~ Water Control Board. 

was issued in violation of the State Water Control Law and implementing regulations and is 

therefore .invalid, void and of no effect. . 

Crutchfield and Broaddus also move this Court to award them reasonable costs and 

attomeys' fees incurred in bringing this appeal as provided for under VL Code§ 9-6.14:21 

(Repl. Vol. 1998). 

· W'tlliam B. Ellis (VSB No. 19753) 
John L. Marshall, Jr. (VSB No. 38474) 
Mcsweeney, Burtch & Crump, P .C. 
Post Office Box 1463 
11 South Twelfth Street 

~ Richmond, Virginia 23218-1463 
Telephone: (804) 783-6800 
Telefax: (804) 782-2130 

Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "First Amended Petition for Appeal" 

was mailed tbis].o-i'ziay of June, 2000, by tirst.:Class mail, pcistage prepaid, to: 

Deborah Love Feild, Assistant Attomey General 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia 23219 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

FRANCES BROADDUS CRuTCHli'IELD and 
HENRY RUFFIN BROADDUS, 

Petitioners, 

v. Chancery No. 760CH99K-01193-00 

STATE WATER CONTROL BOARD and 
DEPARTMENT OF ENVIRONMENTAL QUALITY, 

RECEIVED & ie'ILED 

CIR.~IT COURT 

And 

COUNTY OF HANOVER, VIRGINIA, 

Respondents. 

ANSWER OF THE STATE WATER CONTROL BOARD AND 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Now comes the State Water Control Board and Department qf 

Environmental Quality (collectively, "th~ Board") and answer to the First 

Amended Petition for Appeal filed in this matter. 

1. To paragraph 1 of the First Amended Petition for Appeal: The 

VPDES permit that is the subject of this appeal was not issued by "the 

respondents," who now include the Board, the Department, and Hanover County 

("the County''), as is allegeci 1 The remaining allegations are admitted. 

1 In its Demurrer to the original Petition for Appeal in this matter, the State Water 
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2. To paragraph 2: The Board denies the allegations. 

3. To paragraph 3: The Board is without infomiation to either admit 

or deny. the allegations, and .so denies the same. In addition, the Board objects to 

. . 

_ the addition of "riparian" to the wording of the paragraph as outside the scope of 

amendmentf; authorized to the original Petition for Appeal; the Board's objection 

is the subjec:t of a separate motion. 

4. To paragraph 4: The Board is without information to either admit 

or deny the allegations, and so denies the same. In addition, the Board objects to 

the addition of "riparian" to the wording of the paragraph as outside the scope of 

amendmentf; authorized to the original Petition for Appeal; the Board's objection 

is the subjec:t of a separate motion. 

S. To paragraph 5: The Board admits the allegations. 

6. To paragraph 6: The Board admits the allegations. 

7. To paragraph 7: The Board admits the allegations. 

8. To paragraph 8: The Boar~ -admits ~e allegations of the first two 

sentences. The third sentence is a legal conclusion, and therefore no admission or 

denial is required. 

Control Bomd and Department of Environmental Quality noted that the agency action 
complained c»f was a decision of the B.oard and not the Department. Accordingly, the 
state respondents asked that this action be dismissed as to the Department. To date, the 
Court has not expressly mled on the matter. 
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9. To paragraph 9: The paragraph is a legal conclusion, and therefore 

no admission or denial is required. The Board has waived any objection it has to 

venue. 

10. To paragraph 10: The Board denies the allegations. 

11. To paragraph 11: The Board denies the allegations. 

12. To paragraph 12: The Board denies the allegations. --

13. To paragraph 1 J: The Board denies the. allegations. 

14. To paragraph 14: The Board denies the allegations. 

15. To paragraph 15: The Board denies the allegations. 

16. To paragraph 16: The Board denies the allegations. 

17. To paragraph 17: The Board is without information to either admit 

or deny the allegations of the paragraph, and so denies the same. 

18. To paragraph 18: The Bo8:fd is without information to either admit 

or deny the allegations of the paragraph, and so denies the same. 

19. To paragraph 19: The Bo~ is without information to eith~ admit 

or deny the allegations of the paragraph, and so denies the same. 

20. To paragraph 20: The Board is without information to either admit 

or deny the allegations of the paragraph, and so denies the same. 

21. To paragraph 21: The Board admits the allegations, except that the 

Department received the application on April 11, 1997. 

22. To paragraph 22: The Board is without information to either admit 

or deny the allegations of the paragraph, and so denies the same. 
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23. To paragraph 23: The Board is without information to either admit 

or deny the allegations of the paragraph, and so denies the same. 

24. To paragraph. 24: . The Board is without information to either admit 
. . 

or deny tb~ allegations of the paragraph, and so denies the same. The Board ~ 

admits that on April 20, 1998, it received a request from the County for the 

amendment of its permit application. 

25. To paragraph 25: The Board admits the allegations, except to note 

that the Co1mty's request included a consultant's· report that speaks for itself. 

26. To paragraph 26: The Board admits the allegations, except that Ms. 

Crutchfield did not speak at the public meeting. In addition, many others spoke. 

27. To paragraph 27: The Board admits the allegations .. 

28. To paragraph 28: The Board admits the allegations, and .adds that 

the permit as approved by the Board contained changes from the version that was 

the subject of the public comment period; the changes were in response to public 

comment. 

29. To paragraph 29: The Board admits the allegations and notes that 

the cited regulation (which is quoted in part in the paragraph) speaks for itself. 

30. To paragraph 30: The Board states that the water quality standard 

for dissolvc~d oxygen is in excess of what is necessary to achieve fisbable and 

swimmable waters; the applicable standard does not take into account those waters 

~ 

where levels of dissolved oxygen lower than the water quality standard occur 

naturally. 
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31. To paragraph. 31: The Board admits there have been exceedences of 
~ 

the water quality standard for dissolved oxygen at river mile 48.80; the Board 

denies the characterization of those violations. 

~ 32. . To paragraph. 32: The allegations are vague and subjective and are 

therefore denied. 

33. To paragraph 33: The allegations relate to a study, which speaks for 

itself. 

34. To paragraph 34: The allegations relate to a study, which speaks for 

itself. 

35. To paragraph 35; The Board admits that a single sample taken over 

years of monitoring indicates dissolved oxygen at the level stated. 

36. To paragraph 36: The first sentence relates to a study, which speaks 

for itself. The Board denies the allegations of the second sentence, and states that 

it has continued to collect data, and has awarded at least one grant for study of the 

Pamunkey River. The memorandum mentioned in the third sentence speaks for 

~ itself. 

37. To paragraph. 37: The Board states that the Department maintains a 

number of monitoring stations along the Pamunkey River; these include 5 stations 

in a 3-mail stretch that includes river mile 48.80. The Department has collected 

data along the P_amunkey River for years, and will continue to do so. In addition, 

the Department has awarded at least one grant for a study of the Pamunkey River. 
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38. To paragraph 38: The Board admits that it has issued a permit for a 

small. (25,000 galJday) sewage treatment plant with a discharge to an unnamed 

tncutary to ~vfoncuin Creek. 

39. To paragraph 39: The Board denies the allegations. 

40. To paragraph 40; The Board denies the allegations. 

41. To paragraph 41: The Department states that it has a considerable 

monitoring program .in place for many years, and that it has and will continue to 

collect data. In addition, the Department has performed at least one study and 

awarded at l1east one grant for study of the Pamunkey River. 

42. To_ paragraph 42: The Board states that§ 303(d) of the Clean Water 

Act speaks for itself. 

43. To paragraph 43: The Board states that TMDLs.determine the level 

of pollutanui that may be placed in a segment of state water (not ''watershed" as 

alleged). 

44. To paragraph 44: The s~tements are highly subjective in nature, 

and are there=fore denied. 

45. To paragraph·45: The Board states that EPA's action speaks for 

itself. The Board states that its consideration of the relevant portion of the 

Pamunkey IUver in the TMDL-process was based on 5 years' worth of data, which 

showed too few exceedences of the water quality standards for dissolved oxygen 

for the segment to be considered "impaired." 

46. To paragraph 46: The EPA notice speaks for itself. 
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47. To paragraph ~7: The EPA decision speaks for itself. 

48. To paragraph 48: The Board denies the allegations. 

49. To paragraph 49: The Board admits there is some evidence - from 
. . 

25 yems ago - of rare (not "threatened" or "endangered") mussels located miles 

SO. To paragraph 50; The Board states that the study speaks for itself. 

The study did not identify any threatened or endangered mussels. The location 

"just upstream" mentioned in the second sentence is 2 miles upriver from the 

proposed discharge. The "next station upstream" mentioned in the third sentence 

is 9 miles from the proposed discharge point 

51. To paragraph 51: The letter from the Department of Conservation 

and Recreation speaks for itself, and the Board denies any characterization of the 

same. 

52. To paragraph 52: The study performed by the County speaks for 

itseU: and the Board denies any characterization of the same. 

53. To paragraph 53: The conclusions of Neves are contained in 

correspondence that speaks for itself, and the Board denies any characterization of 

the same. 

54. To paragraph 54: The Board denies the characterization of the 

researcher. 
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SS. To paragraph 55: The conclusions of Neves speak for themselves 

and the Bom~ denies any chatacterization of the same. The Board denies the 

. . 

S6. To paragraph 56: Assuming that the comments of the Department 

of Conservation and Recreation are written, the document speaks for itself, and the 

Board denies any characterization of the same. 

S1. To paragraph 57: The Department received the letter from the U.S. 
·. 

_ Fish & ·Wildlife · Service after·· the · Boaro inade ·: !ti decision· on· the permit 

application. 'The letter is, therefore, irrelevant to the Board's decision and should 

not be considered by this Court. In addition, the letter speaks for itself, and the 

Board objec~• to any characterization thereof. 

SS. To paragraph 58: The Department received the· letter from the U.S. 

Fish & Wtldlife Service after the Board made its decision on the permit 

application. The letter is, therefore, irrelevant to the Board's decision and should 

not be considered by this Court. In addition, the letter speaks for itself, and the 

Board objects: to any characterization thereof. In addition, the Board states that the 

letter contaiD.s a recommended list of surveyors, including the surveyor who 

performed th~' work at issue. 

59. To paragraph 59: The Department received the letter from the U.S. 

Fish & Wildlife Service after the Board made its decision on the permit 

application. The letter is, therefore, irrelevant to the Board's decision and should 

not be considered by this Court. In addition, the letter speaks for itself, and the 
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Board objects to any characterization thereo£ In addition, the Board states that the 

suggested additional study was performed and reached the s~e conclusions as the 

original study. 

60. To paragraph 60: The Board denies the allegations. 

61. To paragraph 61: The Boani denies the allegations. 

62. To paragraph 62: The Boani denies the allegations. -· 

63. To paragraph 63: The Board is without information to admit or 

deny the allegations, ·as the -characterizations are subjective, and the mention of 

"researchers" is a vague reference to unidentifiable persons. 

64. To paragraph 64: The Board agrees generally with the allegations 

of the paragraph but objects to the whole as too vague to be admitted. 

65. To paragraph 6S: The Board states that the allegations of paragraph 

65 appear to contradict those of paragraph 64. It is unclear whether petitioners 

maintain that anadromous fish "use almost the entire Pamunkey River" (paragraph 

·64) or cannot ·¢ro~s river mile 48.~ .CP~graph 65)~ ~ ~ccordingly, the allegations 

are denied.. 

66. To paragraph 66: The Board held a public comment period, 

including a public meeting, at which it received oral and written comments 

offering a variety of information on the proposed application. The Board 

considered all comments before making its decision; in fact, at the staff's 

recommendation, the Board changed the permit from that which was originally 

proposed in response to the public comment. 
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67. To paragraph 67: The Board denies the allegations. 

68. To paragraph 68: The Board denies the allegations. 

69. To paragraph 6~: The Board objects to this paragraph as outside the. 
. . . 

scope of mtendments authorized to the original Petition for Appeal; the Board's 

objection is the subject of a separate motion. In addition, the Board denies the 

allegations. 

70. To paragraph 70: The Board held a public comment period, 

including a public meeting, at which it received oral and written comments 

offering a ·variety of information on the proposed application. The Board 

considered all comments before maJcjng its decision; m fact, at the staff's 

recommendation, the Board changed the permit from that which was originally 
~ 

proposed in response to the public comment Among the comments received were 

some generally. along the lines descnoed in the paragraph. The specific comments 

speak for themiselves, however. 

71. To paragraph 11: The Board held ·a public comment period, 

including a public meeting, at which it received oral and written comments 

offering a ,v-ariety of information on the proposed application. The · Board 

considered iill comments before mal<ing its decision; m fact, at the staff's 

recommenda~tion, the Board changed the permit from that which was originally 

proposed in :response to the public comment. Among the comments received were 

some generally along the lines descnoed in the paragraph. The specific comments 

speak for themselves, however. 
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72. To paragraph 72: The Board is without information to either admit 

or deny what Crutchfield and Broaddus have "personally witnessed" and object to 

the characterization of the use of the river. 

73. To paragraph 73: The Board held a public comment period, 

including a public meeting, at which it received oral and written comments 

offering a variety .of ~ormation on the proposed application. -- The Board 

considered all 1 comments before making its decision; in fact, at the staff's 

recommen~tion, the Board cbang~ the permit from that which was originally 
. . 

proposed in response to the public comment Among the comments received were 

some generally along the lines descnoed in the paragraph. The specific comments 

speak for themselves, however. 

74. To paragraph 74: The Board is without information to either admit 

or deny the vague allegations. 

75. To paragraph 75: The Board denies the subjective conclusions of 

the paragraph. 

76. To paragraph 7 6: The Board objects to this paragraph as outside the 

scope of amendments authorized to the original Petition for Appeal; the Board's 

objection is the subject of a separate motion. In addition, the Board denies the 

allegations·. 

77. To paragraph 77: The Board objects to this paragraph as outside the 

scope of amendments authorized to the original Petition for Appeal; the Board's 

objection is the subject of a separate motion. In addition, the Board denies the 
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allegations,· as it is without information to admit or deny the futme actions of 

Crutchfield imd Broaddus. 

78. To paragraph 78: The Board denies the all~gations. 

79. To paragraph 79: The County's letter speaks for itself, and the 

Board denies any characterization thereo£ 

80. To paragraph 80: The Board denies the allegations. --

81. To paragraph 81: The Board objects to this paragraph as outside the 
. . 

·scope of .am.endmeilts· authorized to the original Petition for Appeal; the Board's 

objection is the subject of a separate motion. In addition, the Board denie$ the 

allegations. 

82. To paragraph 82: The Board objects to this paragraph as outside .the 

scope of &mLendments authorized to the original Petition for Appeal; the. Board's 

objection is the subject of a separate motion. In addition, the Board denies the 

allegations. 

83. To paragraph 83: The Board objects to this paragraph as outside the 

scope of mtendments authorized to the original Petition for Appeal; the Board's 

objection is the subject of a separate motion. In addition, the Board denies· the 

allegations. 

84. To paragraph 84: The Board objects to this paragraph as outside the 

scope of an:tendments authorized to the original Petition for Appeal; the Board's 

objection is the subject of a separate motion. In addition, the Board denies the 

allegations. 
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85. To paragraph 85: The Board denies the allegations. 

86. All allegations not specifically admitted are hereby denied. 

Therefore, the State . Water Control Board and Department of 

"" Environmental Quality ask that the Board's action in issuing VPDES Permit No. 

V A00899 l S be upheld, and this appeal be dismissed. 

Mark L. Earley 
Attorney General of Virginia 

Deborah Love Feild 
AsSistant Attomey General 
State Bar No. 25322 
Office of the Attomey General 
900 East Main Street 
Richmon~ Virginia 23219 
(804) 786-0098 

Respectfully submitted, 

STATE WATER CONTROL BOARD and 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY 

By~{ 4wc){J.ip 
Counsel 
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CERTIFICATE 

I certify that on this 24th day of July, 2000, a copy of the foregoing pleading was 
sent by first class mail to: . · 

Jobit L. Marshall, Jr. 
Mcsweeney, Bmtch & Crump, P .C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Vtrginia 23218-1463 

Counsel for Petitioners 

Barbara M. Rose 
Office of the Hanover County Attorney 
P.O.Box470 
Hanover, Virginia 23069-0470 

Counsel for Hanover County 

David E. Evans 
McGuireW oods 
901 Cary Street 
Richmond, Virginia 23219-4030 

Counsel for Hanov~ County 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

FRANCES BROADDUS CRUTCHFIEJ,D and 
HENRY RUFFIN BROADDUS, 

Petitioners, 

v • Chancery No. 760CH99K01193-00 . 

. STATE WATER CONTROL BOARD and 
DEPARTMENT OF ENVIRONMENTAL QUALITY, 

And 

COUNTY OF HANOVER, VIRGINIA, 

Respondents. 
-
! 

• 

llECEIVED & FILED 

CIRCUIT COURT 

JUL 242000 
~-·,. . ~.~I Z ..... _ _..._~,.~ 

MOTION TO STRIKE AMENDED PETITION FOR APPEAL 

Now comes the State Water Control Board and Department of 

Environmental "Quality ( collectivel:Y, "SWCB" or "the Board") and r(ove that the 

First Amended Petition for Appeal filed in this matter be stricken. In support 

thereot: the Board states: 

1. The Board demmred to the original Petition for Appeal filed in this 

matter. Among the grounds for demUIIer were that the Petitioners lacked standing 

to bring the appeal and had failed to name Hanover County a party to the appeal. 

2. In its letter opinion of May 24, 2000, the Court ruled that the 

Petitioners could add Hanover County as a party to this action. The Court also 
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held that, by considering the attachment to the Petition for Appeal, Petitioners had 

alleged injuty sufficient to confer standing under Article m . 
.. 

3. By its order entered June 14, 2000, the Court ovemiled the Board's 

demmrer an.d granted leave to the Petitioners to include Hanover County as a 

party. 

--
4. The First Amended Petition for Appeal contains changes far beyond 

adding HanoiVer County as a party to the action. Specifically: 

a. Crutchfield and Broaddus are descnoed as "riparian" owners of 

property in paragraphs 3 and 4. 

b. Petitioners add a complaint that their use and enjoyment of 

~mous fish will be diminished and impaired. Paragraph 69 •. 

c. Petitioners add an allegation that they have used the Pamunkey 

River for recreational uses, and that as a result of the permit, they 

will cease to do so. Paragraphs 76 and 77. 

d. Petitioners allege that the permit will damage historic resources, 

damage aesthetic and conservational interests, interfere with their 

goals· for the property, and render the property less pleasing 

aesthetically. Paragraphs 81-84. 

S. These allegations far exceed the allegations as construed by the 

Court in its consideration of the attachment to the Petition for Appeal, and exceed 

the scope of the changes authorized under the Court's May 24 opinion. 
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Therefore, the Board asks that the First Amended Petition for Appeal be 

stricken, and Petitioners directed to file an amended petition for appeal in 

conformance with the Court's mling. 

Mark L. Earley 
Attomey General of Virginia 

Deborah Love Feild 
Assistant Attorney General 
State Bar No. 25322 
Offic~ of the A.ttomey General 
900 East Mam Street 
Richmond, Virginia 23219 
{804) 786-0098 

Respectfully submitted, 

· STATE WATEa CONTROL BOARD and 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY 

By~'-.Ytrc-~ 
Counsel 
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CERTIFICATE 

I certify that on this 24th day of July, 2000, a copy of the foregoing pleading· was 
sent by first ·class mail to: 

. John L. Mmshall, Jr. 
Mcsweeney, ·Burtch & Crump, P .C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 

Counsel for Petitioners 

Barbara M. Rose 
Office of the Hanover County Attorney 
P.O.Box470 
Hanover, Virginia 23069-0470 

Counsel for Hanover County 

David E. Evans 
McGuireW oods 
901 Cary Street 
Richmond, Virginia 23219-4030 

Counsel for Hanover County 
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VIRGINIA.: 

FRANCES BROADDUS CRUTCHFIELD, !!!h, 

Petitioners, 

v. 

STATE WATER CONTROL BOARD, ~!b, 

Respondents. 

. ..;c .. ~ • 

Chinceey No. 760CH99K01193-00 

RESPONDENT COUNTY OF HANOVER'S MOTION TO STRIKE 
FIRST AMENDED PETITION FOR APPEAL 

Respondent County of Hanover (the "County"), by counsel and pursuant to Rule 1 :8 of 

the Rules of the Supreme Court of Virginia, moves to strike the First Amended Petition for 

Appeal of Petitioners Frances Broaddus Crutchfield and Hemy Ruffin Broaddus ("Petitioners''), 

for the reasons set forth below. 

1. On May 27, 2000,. Petitioners filed a Notice of Appeal of the SWCB's April 28, 

1999 issuance of the Pennit 

2. Petitioners filed their Petition for Appeal herein on June 28, 1999. In the Petition 

for Appeal Petitioners included only the SWCB and the Department of Environmental Quality 

("DEQ'') as respondents. 

3. The SWCB and DEQ demmred to the Petition for Appeal on the grounds that: 

Petitioners had failed to join the County as a necessary party; Petitioners lacked standing under 
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Virginia Code § 6:~.1-44.29 to challenge the issuance of the Pennit; and the DEQ is not a proper 

party. 

4. Following the submission of briefs and a hearing on the DemUD"er this Court 

issued.a letter opll:don on May 24, 2000, setting forth its ruling. The Court "allow[ ed] Hanover 

County to be incllltded by amendment." The Court also oveauled the Demmrer as to standing 

because it found tb.at Petitioners' allegation of "an injury to historic places which are found on 

petitioners' propei:ty," as set forth in Exlnbit A to the Petition for Appeal,. "state[ d] a clear injury 

to. property" interes:ts sufficient to confer standing •••• " · The Court expressly acknowledged, 

however, that Petitioners' allegations of "serious effects to various wildlife ••• which will be 

caused by the challenged discharge" were "not sufficient to confer standing upon the petitioners 

without some nexus between the agency's action and an injmy to the petitioners." The Court 

also found that Petitioners had "not alleged anyinjmy which would confer upon them legal 
. . 

standing [to the e:dent they seek to vindicate the rights of other persons and the ecosystem]." 

The Court's letter opinion did not grant Petitioners leave to amend the Petition for Appeal to 

shore up their staJiding allegations. 

S. In its Order entered June 14, 2000, this Court oveauled the Demurrer and granted 

Petitioners leave to amend their Petition for Appeal and name the County as a party. 

6. Petitioners .filed their First Amended Petition for Appeal herein on June 30, 2000. 

In the amended pleading Petitioners added the County as a respondent and included a paragraph 

descnl>ing the Cc1unty (17). In addition to these amendments that were authorized by the 

Court's Order of June 14, 2000, and letter opinion of May 24, 2000, Petitioners amended the 

pleading to inclwie the following: 
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a. Adding the word "riparian" to descn'be Petitioners' ownership in 

paragraphs 4 and S; 

b. An added allegation that the. issuance of the Permit will diminish and 

impair Petitioners' use and enjoyment. of anadromous fish on their property ('i 69); 

c. Added allegations that Petitioners have used the proposed location for the 

Discharge Facility for recreational uses and that the issuance of the Permit will cause Petitioners 

to discontinue those recreational uses en 76, 77); 

cl Added allegations that the issuance of the Permit and construction of the 

Discharge Facility will damage historic resources and the aesthetic and conservational interests 

of Petitioners (ft 81, 82); and 

e. Added allegations that the ~ce of the Pennit will diminish Petitioners' 

goals of preserving their land, will make the land less aesthetically pleasing to them and will 

impair their use of their land ('ft83, 84). 

7. The Court's order and letter opinion authorized none of these amendments. 

8. A party's ability to amend a pleading is strictly limited. "No amendments sba11 be 

made to any pleading after it is filed save by leave of court." Rule 1 :8. Amendments for which 

·no leave has been obtained have no leg~ efficacy. Mechtensimerv. Wilson, 246 Va. 121, 122-

23, 431 S.E.2d 301, 302 (1993); see also Mallory v. Smi~ 27 F.3d 991, 995 (4th Cir. 1994) 

(where no leave to amend has been granted, Supreme Court of Virginia lacked jurisdiction to 

$\ adjudicate any new claim raised in amendment). 

9. Because Petitioners failed to obtain leave to make the amendments descn"bed 

above, the amendments are without legal efficacy and should be stricken in their entirety. 
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For the fo:regoing reasons, the County requests that the First Amended Petition.for 

Appeal be stricken and that Petitioners be directed to file an amended petition for appeal in 

conformance witll the Court's Order of June 14, 2000 and letter opinion of May 24, 2000. 

• gE.Rivesl~~O). 
-~·.A&.ity Attorney 

Barbara M. Rose (VSB No. 21140) 
Deputy County .Attomey 

Yvonne S. Wellfc1rd (VSB No. 26074) 
Assistant County Attorney 

P.O.Box470 
Hanover, VA 23069-0470 
(804) 537-6035 

· (804) 537-6302 (ficsimile) 

COUNTY OF HANOVER, VIRGINIA 

By Counsel 
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Certificate of Service 

I hereby certify that a true copy of the foregoing Respondent County of Hanover's 

Mo~on to Strike First Amended Petition for Appeal was mailed, first-class postage prepaid, to: 

Wtlliam B. Ellis and John L. Marshall, Jr., McSweeney, Burtch & Crump, P .C., Post Office Box 

1463, 11 South Twelfth Street, Richmond, Virgmia23218-1463, counsel forpetitioners; and 

Deborah Love Feild, Assistant Attomey General, Office of the Attomey General, 900 East Main 

Street, Richmond, Virgmia 23219, counsel for respondents State Water Control Board and 

Department of:Envimnmental Quality, this sl$.ffiday of July, 2000. 
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VIRGINIA: p.~···-.--::~~=- -·-.:.~:t 
IN THE CIRCUIT COURT OF THE CITY OF ~cm.fC)NJ5 _-- CC 7J.."":.7: J 

John Marshall Courts Building f • 
; ,JlJL 2 e. 2000 I 

~:-~:.:=; 
FRANCES BROADDUS <?RUTCHFIELD, et!!:, • 9"\ .-1 

··-·····-·-·---... ·--· ··1 

Petitioners, 

v. ChanceryNo. 760CH99K01193-00 

STATE WATER CONTROL BOARD,!!!!:, 

. I • Respondents. 

ANSWER OF RESPONDENT COUNTY OF HANOVER 
TOFIRSTAMENDEDPETITIONFORAPPEAL 

Respondent County ofHanover, VIrginia (the "County''), by counsel, responds to the 

numbered paragr.lphs of the First Amended Petition for Appeal of Petitioners Frances Broaddus 

Crutchfield ("Cru~tchfield") and Henry Ruffin Broaddus ("Broaddus") (collectively "Petitioners") 

as follows: 

1. Paragraph 1 comprises argument of counsel, to which no response is required. To 

the extent there m:-e any allegations of fact, the County denies the allegations. By way of further 

answer the County states that the VPDES permit referenced in paragraph 1 authorizes the 

discharge of highly treated wastewater from the County's Totopotomoy Wastewater Treatment 

Plant. The plant ,will be an advanced activated sludge wastewater treatment plant with a biologic 

nutrient removal J;>1"9Cess for the removal of phosphorus and nitrogen, in addition to other 

poll~. 
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2. The allegations· of paragraph 2 comprise argumenl of counsel to which no 

response is required. To the extent there are my allegations of fact, the County denies the 

allegations. 

3. The County lacks sufficient information to admit or deny the allegations of 

paragraph 3, and therefore denies them. The County admits that Crutchfield is a co-owner of 

certain real property located in Hanover County, Virginia, identified as GPIN 8767-11-3067, on 

which real property the County proposes to locate the discharge facility for the lotopotomoy 

Wastewater Treatment Plant ("Discharge Facility"). 

4. The County lacks sufficient information to admit or deny the allegations of 

paragraph 4, and therefore denies them. The County admits that Broaddus is a co-owner of 

c~ real property located in Hanover County, Virginia, identified as GPIN 8767-11-3067, on 

which real property the County proposes to locate the~ Facility. 

S. The allegations of paragraph S set forth legal conclusions, to which no response is 

required. The County affirmatively states that the authority of the State Water Control Board 

('CSWCB") in issuing Virginia Pollutant Discharge Elimination System (VPDES) pennits is 

limited to considering water quality impact, rather than land use issues, with respect to the 

pennits it issues. 

6. The County admits the allegations of paragraph 6. The County :further states that 

the Department of Enviromnental Quality is not a proper party to this litigation for the reasons 

set forth in the Demurrer of the State Water Control Board and the Department ofEnviromnental 

Quality and supporting Memorandum previously filed herein. 

7. The County admits the allegations of paragraph 7. 
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8. In response to the allegations of paragraph 8, the County admits that the SWCB 

issued VPDES l?ermit No.VA0089915 to the County on April 28, 1999. The County denies the 

9. i:•aragraph 9 sets forth conclusions of law to which no response is required. 

10. 111e County denies the allegations of paragraph 10. 

11. The County denies the allegations of paragraph 11. 

12. 1'he County denies the ~egations of paragraph 12. 

13. 1'he County denies the allegations of paragraph 13. 

14. 1'he County denies the allegations of paragraph 14. 

15. 1'he County denies the allegations of paragraph lS. 

16. 1he County denies the allegations of paragraph 16. 

17. 1he County lacks sufficient infonnation to admit or deny the allegations of 

paragraph 17 and therefore denies them. 

18. the County admits the allegations of paragraph 18. 

19. 111 response to the allegations of paragraph 19, the County admits that it 

communicated '11ith Broaddus by letter in April, 1997, and states that those letters speak for 

themselves. To the extent that the allegations of paragraph 19 are inconsistent with the letters, 

·the County denic~ the allegations. The County denies the remaining allegations of paragraph 19. 

20. II1 response to the allegations of paragraph 20, the County states that the 

allegations are n•ot relevant to any matters at issue in this litigation and, therefore, are 

inconsistent witb the requirements of Rule 2A.:4 of the Rules of the Supreme Court of Virginia. 

By way of furthe:r answer the County states that it has proposed the construction of the Discharge 

Facility, the scope of which is set forth in certain County documents that previously have been 

-260-
\ t\U 



~ 

~ 

provided or made available to Petitioners. To the extent that the· allegations of paragraph 20 are 

inconsistent with such documents, the County denies the allegations. 

21. In response to the allegations of paragraph 21, the County admits that it applied 

for a VPDES pennit for the discharge of highly treated wastewater from the "Discharge Facility" 

on real property identified as GPIN 8767-11-3067. The County states that it applied for the 

22. The County denies the allegations of paragraph 22. By way of further answer, the 

County states (i) that at the request of Broaddus and bis agent, the County examined potential 

discharge sites other thi.n the site referenced in its April 11, 1997 application for a VPDES 

permit, (h) that the sites examined bad been identified by Broaddus' agent and (fuj that the 

County's examination of these sites was in an effort to accommodate Broaddus' request and to 

.negotiate a site acceptable to Petitioners. 

23. The County denies the allegations of paragraph 23. 

24. In response to the allegations of paragraph 24, the County admits that it amended 

its permit application on April 20, 1998 to designate a different location for the Discharge 

25. In response to the allegations of paragraph 25, the C~unty admits that it amended 

its permit application on October 8, 1998 to return to the site designated in its original 

application. The County asserts that its principal reasons for the amendment were land use 

.-=t. considerations and Petitioners' statements that no site on their property would be an acceptable 

location for the Discharge Facility. The County denies the remaining allegations of paragraph 

25. 
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26. . Jn response to the allegations of paragraph 26, the County admits that the SWCB 

conducted a public hearing on Janumy 19, 1999 at the Hanover County Office Complex. The 

County states, co information and belie( that Crutchfield did not present infomiation orally at 

the hearing. The County admits that Broaddus and his legal counsel participated in the hearing. 

27. ()n information and belie( the County admits the allegations of paragraph 27. By 

way of further answer, the County denies any conclusions contained in ~l;>it A to the First 

Amended Petitic>n for Appeal and states that it lacks sufficient infomiation to admit or deny any 

f8ctual allegations contained therein and, therefore, denies them. 

28. 1he County admits the allegations of paragraph 28. 

29. Paragraph 29 comprises legal conclusions or attempts by counsel to paraphrase 

regulatory provi:sions, to which no response is required. 

30. Paragraph 30 comprises legal conclusions or attempts by counsel to paraphrase 

regulatory provi:dons, to which no response is required. The County further states that the 

Commonwealth's regulations expressly recognize that water quality can vary due to naturally 

occurring conditions. 

31. T.lle County lacks sufficient infoniiation to admit or deny the allegations of 

paragraph 31 and therefore denies them. By way of further answer the County states that to the 

extent that dissolved oxygen standards are violated in the Pamunkey River, they are the result of 

naturally occurril1g conditions. 

32. n1e County denies the allegations of paragraph 32. 

33. Tlle County lacks sufficient knowledge to admit or deny the allegations of 

paragraph 33 and. therefore denies them. To the extent that dissolved oxygen standards are 
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violated in the Pamunkey River, the County •es that they arc the result of natmally occmrlng 

conditions. 

34. The County lacks sufficient knowledge to admit or deny the allegations of 

paragraph 34 and therefore denies them. To the extent that dissolved oxygen standards are 

violated in the Pamunkey River, the County states that they are the result of naturally occurring 

conditions. 

35. The County lacks sufficient knowledge to admit or deny the allegations of 

paragraph 35 and therefore denies them. To the extent that dissolved oxygen standards are 

violated in the Pamunkey River, the County states that they are the result of natmally occurring 

conditions. 

36. The County lacks sufficient knowledge to admit or deny the allegations of 

~ paragraph 36 and therefore denies them. To the extent that dissolved oxygen standards are 

violated in the Pamunkey River, the County states that they ue the result of natmally occmring 

conditions. 

37. The County denies the allegations ofpatagraph 37. To the extent that dissolved 

oxygen standards are violated in the Pamunkey River, the County states that they are the result of 

naturally occurring conditions. 

38. The County lacks sufficient knowledge to admit or deny the allegations of 

paragraph 38 and therefore denies them. 

39. The County denies the allegations of paragraph 39. 

40. The County denies the allegations of paragraph 40. 

41. The County denies the allegations of paragraph 41. 

42. Paragraph 42 sets forth legal conclusions to which no response is required. 
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43. Puragraph 43 sets forth legal conclusions to which no response is required. To the 

extent these alles~ations pmport to allege that permits may not be issued for discharges to 

impaired waters ,without TMDLs or that water~ is not protected when pennits are issued 

for discharges to impaired waters without TMDLs, they are denied. 

44. In response to the allegations of paragraph 44, the County admits that TMDLs are 

an element of water quality protection, but denies that they are necessary to p~tect water quality 

as suggested in tbe first sentence of paragraph 44. The County admits that TMDLs are based on 

water quality stm:tdards and that once established they must be applied to pennitting decisions. 

The County denfos all other allegations of paragraph 44 as well as inferences or conclusions to 

be drawn from those allegations. 

45. In response to the allegations of paragraph 45, the County admits that the 

available data indicate violations of the dissolved oxygen standards in certain segments .. of the .... 

Pamunkey River, as alleged in the first sentence of paragraph 45, but.states·that the available 

information indicates that these violations are caused by natural, rather than manmade 

conditions. The County denies that the SWCB and DEQ failed and refused to identify the 

Pamunkey River as an "impaired water" as alleged in the first sentence of paragraph 45. The 

County states that the DEQ listed the Pamunkey River as impaired, but did not list it for TMDL 

development because the impairment is caused by natural conditions. To the extent the last 

sentence in paragraph 45 purports to characterize the actions of the EPA, the County states that 

the EP A's actions speak for themselves and require no response. To the extent a response is 

required, however, the County is without sufficient information to admit or deny such allegations 

and therefore deni·es them. 
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46. To the extent the.allegations of paragraph 46 pmport to characterize the EPA 's 

actions, the County states that these actions speak for themselves and require no response. To 

~ extent a response is required, however. the County is without sufli~ent information to admit 

or deny such allegations and therefore denies them. 

47. To the extent allegations of paragraph 47 pmport to characterize the EPA' s 

actions, the County states that these actions speak for themselves and require no response. To 

the extent a response is required, however, the County is without sufficient information to admit 

or deny such allegations and therefore denies them. 

48. The County denies the allegations of paragraph 48. By way of further answer, the 

County states that to the extent that dissolved oxygen standards ~violated in the PamUDkey 

River, they are the result of naturally occurring conditions. 

49. In response to the allegations of paragraph 49, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County denies the allegations t>f paragraph 49. 

SO. In response to the allegations of paragraph 50, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2k4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County lacks sufficient information to admit or deny the 

~ allegations of paragraph SO and therefore denies them. The County further states that the study 

referenced in paragraph SO speaks for itsel£ 

S 1. In response to the allegations of paragraph 51, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 
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inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County lacks sufficient information to admit or deny the 

allegations of panigraph 51 and therefore denies them. Further, the County states that the 

Department of C•>nservation and Recreation set forth its assessment and recommendation in a 

letter, which spe1iks for itse1£ 

52. In response to the allegations of paragraph 52, the County~ that the 

allegations are noit relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. . 

By way of further answer, the County states that the written report of Philip H. Stevenson of 

Creek Laboratory, LLC, which perfonned the field survey referenced in paragraph 52, sets forth 

the scope and natt12re of the work performed. To the extent that the allegations of paragraph 52 

are inconsistent "rith such report. the County denies the allegations. 

53. In response to the allegations of paragraph 53, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County states that it lacks sufficient knowledge to admit or deny 

the allegations of :paragraph S3 and therefore denies them. Further, to the extent the allegations 

refer to a letter by Dr. Neves, the letter speaks for itsel£ 

S4. In 1~nse to the allegations of paragraph 54, the County states that the 

allegations are not: relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court ofVuginia. 

By way of further answer, the County denies the allegations of paragraph 54. 

-266-



SS. In response to the allegations of paragraph SS, the County states that the 

P-'i allegations are not relevant to any matters at isSue in this litigation and, therefore, are 

inconsistent with the requirmnents of Rule 2A:4 of the Rules of the Supmne Comt of Virginia. 

By way of further answer, the County states that it lacks sufficient knowledge to admit or deny 

the allegations of the first sentence of paragraph SS and therefore denies them. Further, to the. 

extent the allegatio1115 refer to a letter by Dr. Neves, the letter speaks for itsel£ The County 

fbrther denies the allegations of the second sentence of paragraph SS. By way of :further answer, . 

the County states that no specimens of federally or state listed endangered or threatened species 

occupy the stretch of the river into which the County proposes to discharge highly treated 

wastewater. 

56. In response to the allegations of paragraph 56, the County states that the 

allegations are not relevant to any matters at i~e in this litigation and, therefore, are 

inconsistent with the requirements ofRuie 2A:4 of the Rules of the Supmne Court of Virginia. 

By way of fbrther answer, the County states that it lacks sufficient information to admit or deny 

the allegations of paragraph 56 and therefore denies them. 

S1. In response to the allegations of paragraph 57, the County admits that the SWCB 

received a letter from the U.S. Fish and Wildlife Service dated March 11, 2000, after the SWCB 

had approved the issuance ofVPDES Permit No. V A008991? to the County. Accordingly, the 

allegations of paragraph 57 are not relevant to any matters at issue in this litigation and, 

therefore, are inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court 

of Virginia. The C~unty denies all other allegations of paragraph 57. By way of :further answer, 

the County states that the letter from the U.S. Fish and Wtldlife Service, referenced in paragraph 

57, speaks for itself. 
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58. In t1:sponse to the allegations of paragraph 58, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with tile requirements o~Rule 2A:4 of the Rules of the Supreme Court of Virginia. · 

By way of further answer, the County states that it lacks sufficient information to admit or deny 

the allegations of paragraph 58. To the extent they refer to the letter fi'om the U.S. Fish and 

Wildlife Service referenced in paragraph 57, the County states that the letter sp~aks for itself 

59. Jn n:sponse to the allegations of paragraph 59, the County states that the 

allegations are not 1~elevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements ofR.ule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County states that it lacks sufficient information to admit or deny 

the allegations of p:ngraph 59. To the extent they refer to the letter from the U.S. Fish and 

·Wildlife Service rejCCrenced in paragraph 57, the County states that the letter speaks for itsel£ 

60. In response to the allegations of paragraph 60, the County admits that the SWCB 

issued VPDES Perxait No.VA0089915 to the County. The County denies the remaining 

allegations of paragraph 60. 

61. The County denies the allegations of paragraph 61. 

62. TJu~ Comity deni~ the inegauons o(paragraph 62. 

63. The County lacks sufficient infomiation to admit or deny the allegations of 

paragraph 63 and therefore denies them. 

64. In re::;ponse to the allegations of paragraph 64, the County states that the 

allegations are not rielevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the: requirements ofRule 2A:4 of the Rules of the Supreme Court of Virginia. 
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By way of further answer, the County states that it lacks sufficient information to admit or deny 

~ the allegatimis of paragraph 64 and therefore denies them. 

~ 

65. Jn response to the allegations of paragraph 65, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County states that it lacks sufficient information to admit or deny 

the allegations of paragraph 65 and therefore denies them. 

66. In response to the allegations of paragraph 66, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County states that it lacks sufficient information to admit or deny 

the allegations of paragraph 66 and therefore denies them. 

67. In response to the allegations of paragraph 67, the County states that the 

alle$8fions are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of further answer, the County states that it lacks sufficient information to admit or deny 

the allegations of paragraph 67 and therefore denies them. 

68. The County denies the allegations of paragraph 68. 

69. The County denies the allegations of paragraph 69. 

70. In response to the allegations of paragraph 70, the County states that there exists a 

transcript of the public hearing referenced in paragraph 70 and that the transcript speaks for 

itsel! To the extent that the allegations of paragraph 70 are inconsistent with the transcript, the 

County denies the allegations. 
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71.- The County lacks sufficient information to admit or deny the allegations of 

paragraph 71 and therefore denies them. 

72. The County lacks sufficient information to admit or deny the allegations of 

paragraph 72 and therefore denies them. 

73. In n~nse to the allegations of paragraph 73, the County states that there exists a 

transcript of the public hearing referenced in paragraph 73 and that the transctjpt speaks for 

itself: To the exteJJ:t that the allegations of paragraph 73 are inconsistent with the transcript, the 

County denies the allegations. 

74. The County lacks sufficient information to admit or deny the allegations of 

paragraph 74 and tllerefore denies them. 

75. The County denies the allegations of paragraph 75. 

76. The County lacks sufficient information to admit or deny the allegations of 

paragraph 76 and therefore denies them. 

77. The County lacks sufficient info:rmation to admit or deny the allegations of 

paragraph 77 and d1erefore denies them. 

78. The County denies the allegations of paragraph 78. 

79. In response to the allegations of paragraph 79, the County states that to the extent 

that the letter referenced in paragraph 79 exists, the letter speaks for itsel£ To the extent that the 

allegations of parag;raph 79 are in~onsistent with the letter, the County denies the allegations. 

80. The County denies the allegations of paragraph 80. 

81. In response to the allegations of paragraph 81, the County states that the 

allegations are not 1-elevant to any matters at issue in this litigation and, therefore, are 
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inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of tmther answer, the County denies the allegations of paragrap~ 81. _ 

82. In response to the allegations of paragraph 82, the County states that the 

allegations are riot relevant to any matters at issue in this litigation and, therefore, are 
~ 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of tmther answer, the County denies the allegations of pamgraph 82. 

83. Jn response to the allegations of paragraph 83, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court ofVuginia. 

By way ~f tmther answer, the County lacks sufficient information to admit or deny the 

allegations of paragraph 83 and therefore denies them 

84. In response to the allegations of paragraph 84, the County states that the 

allegations are not relevant to any matters at issue in this litigation and, therefore, are 

inconsistent with the requirements of Rule 2A:4 of the Rules of the Supreme Court of Virginia. 

By way of tmther answer, the County denies the allegations of paragraph 84. 

85. The County denies the allegations of paragraph SS. 

The County denies that Petitioners are entitled to the relief requested or to any relief 

whatsoever; it denies any allegations not specifically admitted above and requests that this Court 

dimiss this action with prejudice and award its costs incurred and other appropriate reliet: 

COUNTY OF HANOVER, VlR.GINIA 

By Counsel 
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Certificate of Service 

I hereby cettify that a true copy of the foregoing Answer of Respondent County of 

Hanover to First Alnended Petition for Appeal was mailed, first-class postage prepaid, to: 

William B. Ellis and John L. Marshall, Jr., McSweeney, Burtch & Crump, P .C., Post Office Box 

1463, 11 South Tw1elfth.Street, Richmond, Virginia23218-1463, counsel for petitioners; and 

Deborah Love Feild, Assistant Attomey General, Office of the Attomey General, 900 East Main 

Street, Richmond, Virginia 23219, counsel for respondents State Wat.er Control Board and 

Department of Environmental Quality, this ~day of July, 2000. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 

~ FRANCES BROADDUS CRUTCHF1ELD and 
HENRY RUFFIN BROADDUS, 

Petition en, 

v. Chancery No. 760CH99K01193-00 

STATE WATER CONTROL BOARD and 
DEPARTMENT OF ENVIRONMENTAL QUALITY, 

And 

COUNTY OF HANOVER, VIRGINIA, 

Respo~dents. 

MOTION FOR LEA VE TO TAKE DEPOSITIONS 

Now come the State Water Control Board and the Department of 

Environmental Quality (collectively, "the Board") and ask this Court for leave to 

conduct discovery. In support thereof, the Board states: 

1. The present action is an appeal of a case decision of the State Water 

Control Broad, authorized pursuant to § 62.1-44.29 of the Code of Virginia 

(1950), as amended ("the Code''). The statute directs that such appeals be in 

accordance with the provisions of the Administrative Process Act ("AP A''), § 9-

6.14:1 et seq. of the Code. 
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2. The petitioner in an appeal brought in accordance with the AP A has 

the burden to designate and demonstrate an eiror of law. Code§ 9-6.14:17 lists 4 

issues oflaw: 

{i) accordance with constitutional right, power, privilege, 
or immunity; 

(ii) compliance with statutory authority, jurisdiction 
limitations, or right as provided in the basic laiis as to 
subject matter, the stated objectives for which 
regulations may be made, and the factual showing 
respecting violations or entitlement in connection with 
case decisions, 

(iii) observance of required procedure where any failure 
therein is not mere harmless ei:ror, and 

(iv) the substantiality of the evidential support for findings 
of fact. 

{Emphasis added). 

3. J[n case decisions made without a formal proceeding, such as the 

decision at iss111e,. the AP A provides that 

· 1my_}lecessary facts iii c~troversy shall ·be determined 
by the court on the basis of the agency file, minutes, 
amd records of its proceedings under § 9-6.14:7.1 
[ntlemaJcing] of § 9-6. l4: 11 [informational 
Jm>ceedings] as augmented, if need be, by the agency 
1>ursuant to order of the court or supplemented by any 
allowable and necessary proofs adduced in court 
c:xcept that the function of the court shall be to 
determine only whether the result reached by the 
agency could reasonably be said, on all such proofs, to 
be within the scope of the legal authority of the 
agency. 

Code§ 9-6.14::17. 
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4. Section 62.1-44.29 authorizes judicial review of final decisions of 

the Board to be brought by certain persons. Specifically, the actions may be 

brought by persons who have participate4 (in person or by written coniments} in a 

public comment process. Id. In addition, any such person must meet the standard 

for obtaining judicial review of a case or controversy pursuant to Article m of the 

United States Constitution: 

Id. 

A person shall be deemed to meet such standard if (i) 
·~ch ··perso:p. has suffered an actual or iJnminent injury 
which is an··mvasion of a legally protected interest and 
which is concrete and particularized; (ii) such iitjury is 
fairly traceable to the decision of the Board and not the 
result of the independent action of some third party not 
before the court; and (iitj such injury will likely be 
redressed by a favorable decision by the court. 

5. The Petitioners in this matter have alleged injury to themselves or 

their property as a result of the permit at issue. The Board has denied that the 

discharge authorized by the permit has. or will injure the Petitioners. Accordingly, 

P-etitioners ~ staiiding to bring tJlls actfo~ is m issue. 

6. It is for this Court to determine the standing of parties wishing to 

litigate before it when such standing is placed at issue, as here. 

7. The Board received and considered the _public comments on the 

proposed permit. The Board, therefore, concedes that the Petitioners satisfy the 

first requirement for third party standing to appeal the decision: the Petitioners 

participated in the public comment process. 
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8. The Board did not adjudicate the Article m standing of the 

Petitioners t•l appeal the action because the Board did not have the authority to do 

so. Accordingly, the agency file, minutes and records. of its proceedings contain 
. . . 

only the UDSllpported allegations of Petitioners with regard to standing. Petitioners 

cannot hope to demonstrate their Article m standing with the agency file, minutes, 

and record undeveloped on the subject. 

9. Part 2A of the Rules of the Supreme Court ofVtrginia govems APA 

appeals:. Rule 2A:S provides that, once peneci:ed, appeats are conducted as in suits 

in equity, e:x:cept that "[t]he provisions of Part Four shall not apply and, unless 

ordered by the comt, depositions shall not be taken." 

10. Without discovery, the Board is without a means of understanding 

the basis of Petitioners' claim to ·Article ill standing,· and· cannot have a proper 

basis for responding to it. 

THEREFORE, the Board asks leave to take the depositions of the 

Petitioners fc1r the purpose of addressing only the issue of Petitioners' standing to 

bring the ~;ent action. 

Respectfully submitted, 

STATE WATER CONTROL BOARD and 

DEPARTMENT OF ENVIRONMENTAL 
QUALITY 

BY.~Llvtr~ 
Counsel 
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Mark L. Earley 
Attomey General of Virginia 

Deborah Love Feild 
Assistant Attomey General 
State Bar No. 25322 . 
Office of the Attomey General 
900 East Main Street 
Richmond, Virginia 23219 
(804) 786-0098 

. CERTIFICATE 

r c~ that on tbis 28th day of July, 2000, a c0py -of the foreg~ing pleading was 
sent by :first class mail to: · 

John L. Marshall, Ir. 
McSweeney, Burtch & Crump, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 

Counsel for Petitioners 

Barbara M. Rose 
Office of the Hanover County Attorney 
P.O.Box470 
Hanover, Virginia 23069-0470 

Counsel for Hanover County 

David E. Evans 
McGuire Woods 
901 Cary Street 
Richmond, Virginia 23219-4030 

Counsel for Hanover County 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Courts Building 

FRANCES BROADDUS CRUTCHFIELD and 
HENRY RUFFIN BROADDUS 

Petition en, 

v. 

STATE WATER CONTROL BOARD 

and 

) 
) 
) 
) 
) 
) 
) 
) 

.·. ) 
) 
) 

DEPARTMENT OF ENVIRONMENTAL QUALITY ) 

and 

COUNTY OF HAl~OVER, VIRGINIA, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 

Chancery No.: 
760Cll991{01193-00 

PETIDONERS' OPPOSITION TO RESPONDENTS' MOTION 
TO STRIKE FIRST AMENDED PETITION 

Petitioners, Frances Broaddus Crutchfield ("Crutchfield'') and Henry Ruffin Broaddus 

("Broaddus'), by counsel, submit this opposition to the Respondents' Motion to Strike the First 

Amended Petition for Appeal. The reasons for this opposition are set forth below. 

1. On. Jun~e 14, 2000, this Court entered an Order overruling the Demmrer ~ed by 

the State Water Control Board ("SWCB'') and the Department of Environmental Quality 

("DEQ"). 
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2. That Order also granted leave to Crutchfield and Broaddus ''to amend their 

petition and to name Hanover County as a party." 

3. On June 30, 2000, Crutchfield and Broaddus filed a.First Amended Petition for 

Appeal. This Amended Petition was authorized by the Court's Order dated June 14, 2000. 

4. Accordingly, the Respondents' Motion to Strike should be denied. 

S. Should this Court rule otherwise, Crutchfield and Broaddus move this Court to 

grant them leave to amend and accept the First Amended Petition for Appeal as tiled. 

6. Rule 1:8 of the Rules.of th~ Supreme Court of'Yirginiaprovides that leave to 

amend shall be liberally granted in furtherance of the ends of justice. 

7. No prejudice would result to the Respondents by granting this motion. In fact, all 

three have already filed Answers to the First Amended Petition for Appeal. 

8. Moreover, granting the motion will not delay these proceedings. 

9. Granting Crutchfield and Broaddus leave to amend, if necessary, will further the 

ends of justice. 

WHEREFORE, Crutchfield and Broaddus move this Court to deny the Respondents' 

Motion to Strike, or in the alternative, grant Crutchfield and Broaddus leave to· amend and accept 

the First Amended Petition for Appeal as filed. 
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VIRGINIA: IN THE CIRCUIT COURT OF T 
RICHMOND 

JOHN MARSHALL COURTS BUILDI 

FRANCES CRUTCHFIELD, et al., 

Petitioners, 
v. Case No. 

HK-1193 
STATl~ WATER CONTROL BOARD, 
.et aJ .• , 

Respondents. 

· Before: THE HONORABLE MELVIN ·R. HUGHES, JR., JUDGE.,~ 
l ~ 
~ ,. 

HEARING 
. .. . -·· .. 
~ ::.:::~: :.,:.: ~ : ~--;· ~· !." -~"" .• · ••• [ 

,··.-1>.·~ :-- ... --: .·-.-.-;·-- ... 

September 13, 

Richmo~d, Virginia 

CHANDLER-and HALASZ, INC. 
Registered Professional Reporters 

P.O. Box 9349 
Richmond, Virgin~a 23227 

(804) 730-1222 
Reported by: Tracy Stroh 

CHANDLER & HALASZ, INC. 
l-800-427-8763 .or (804) 730-1222 
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19 

20 

21 

22 

23 

24 

25 

Appearances: 

2 

MCSWEENEY, BURTCH & CRUMP 
By: JOHN L. MARSHALL, JR., ESQ. 
attorney, of counsel for Plaintiffs 

OFFICE OF THE ATTORNEY GENERAL 
By: JOHN R. BUTCHER, ESQ. 
attorney, of counsel for Defendant 
State Water Control Board 

COUNTY OF HANOVER 
By: YVONNE WELLFORD, ESQ. and 

BARBARA M. ROSE, ESQ. 
attorneys, of counsel for Defendant 
County of Hanover 

0 0 0 

CHANDLER & HALASZ, INC. 
1-800-427-8763 or (804)730-1222 
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l (The hearing in this matter began at 

2 3:15 p.m.) 

3 

4 THE COURT: Good afternoon. 

s MR. MARSHALL: Good afternoon. 

6 MS. WELLFORD: Good afternoon. 

7 THE COURT: All right. What's on your 

a min.ds? 

9 MR. BUTCHER: Your Honor, I think I have 

10 the first one. John Butcher representing the State 

11 .Water Control Board. 

12 THE COURT: Uh-huh. 

13 MR. BUTCHER: Your Honor has already seen 

14 this case in a motion to strike -- or excuse me, on a 

15 demurrer handled by my colleague, Deborah Feild. 

16 Your Honor overruled the demurrer in May and allowed 

17 Han.over County.to be included in·th·e petition for 

18 appeal by amendment. 

19 THE COURT: Uh-huh. 

2.0 MR. BUTCHER: There's an order of June 

21 the 14th, and it says, and I quote, Petitioners are 

22 granted leave to amend their petition to name Hanover 

23 County as a party. 

24 And that -- as far as I can tell from the 

25 pleadings; I wasn't here -- was the only mention of 

CHANDLER & HALASZ, INC. 
l-S00-427_2fti_63 or (804)730-1222 
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1 amendment of pleadi~gs. It was the Court's decision 

2 to allow them, and our objection was that they should 

3 have been dismissed because the County wasn't named. 

4 THE COURT: Uh-huh. 

5 MR. BUTCHER: The petitioners amended 

6 their petition on June the 30th, and they made 

7 another -- they added the County ·as a party as the 

8 order allowed, and ·they made a number of other 

9 additions. 

10 In paragraphs 3 and 4, th~y added t~e 

11 word riparian and alleged that Ms. Crutchfield and 

12 Mr. Broaddus are riparianors. That's a new term to 

13 this petition for appeal. 

14 Paragraph 69 now speaks of the anadromous 

15 fish. 

16 THE COURT: Of the what? 

17 MR. ·:sU'tCHER: Ana·dromous. Those are the 

18 ones that come out of salt water -- I mean fresh 

19 water to spawn. 

20 

21 

22 

23 

24 

25 

THE COURT: What's that again? 

MR. BUTCHER: Anadromous. 

THE COURT: Anadromous? 

MR. BUTCHER: Yeah. A-N-A-D-R-0-M-O-U-S 

if I spelled it right in my notes here. 

THE COURT: Uh-huh. 

CHANDLER & HALASZ, INC. 
l-800-422295is3 or (804)730-1222 
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l MR. BUTCHER: Paragraphs 76 and 77 talk 

2 aboul: the plaintiffs' use of the Pamunkey for 

3 reservation -- for recreation. 

4 And paragraphs 81 through 84 allege harm 

5 to the historic resources, aesthetic and conservation 
--

6 interests and for their goals for the use of their 

7 property. All of these I think could fairly.be 

a characterized as standing .allegations th~~ were 

9 abserit in the.original petition. 

10 Now, of course, Rule l:S provides that no 

11 amenciment shall be made t~ any pleading except by 

12 .leave! of court. ·And these plaintiffs didn't have 

13 l~ave. They came alorig··and amended this change and-

14 slammed it in without l~ave of court. 

15 Accordingly,.we move here,.Your Honor, to 

16 strike the word riparian from paragraphs 3 and 4 and 

17 to strike paragraphs 69, 76, 77 and 81 through 84 of 

18 the amended petition for appeal. 

19 THE COURT: All right. 

20 MS. WELLFORD: Your Honor, Yvonne 

21 Wellford for the County of Hanover. I will be very 

22 brief as we join the motion of the agency•s with 

23 respect to this issue. 

24 I would like to .add simply that to the 

25 extent that there is any ambiguity to the order 
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1 itself, I think reference to the letter opinion that 

2 accompanied that o~der that was issued by the Court 

3 on May 24 of this year is instructive, and, in fact, 

4 Virginia case law supports the notion that to the 

5 extent that there is ambiguity, we can refer to the 

6 Court's opinion for any guidance. 

7 And in that opinion, there is only one 

-8· amendmen~.that is ~en~ioned, and that is the 

9 amendment to allow the County of Hanover to join. 

10 And equally important is the fact that 

11 the letter opinion specifically states that ther.e is 

12 enough allege~ in the initial pleading that was filed 

.13 by the petitioners to confer standing to them. 

14 So there simply is no reason for them to 

15 amend to include standing types of allegations. And 

16 for that reason, the amendment certainly ~s 

17 unwarrante~, and we.would a~k th~t:the ~otion to 

18 strike be granted on those gr·ounds. Thank you. 

19 THE COURT: All right. 

MR. MARSHALL: Good afternoon, Your 

21 Honor. My name is John Marshall. I'm here on behalf 

22 of the petitioners, Frances Crutchfield and Henry 

23 Broaddus. 

24 I don't know if the Court recalls or not. 

25 There was a battle of orders of sorts, I guess, 
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1 bet.ween my office and Deb Feild at the attorney 

2 ge1'l.eral 's off ice. And there were a number of changes 

3 .to the.languages or the language within each 

4 order. 

5 The order that you entered granted us 

6 leave to amend our petition and to name Hanover 

7 County as a party. That was different than what the 

8 a~to~ney•s general office submitted to you in 

9 language·in its orders. We took that, in good faith, 

10 to mean that we could add Hanover County as a party 

11 and to further amend allegations in our pleading. 

12 As both counsel have noted, you've 

13 ove~ruled the demurrer. To the extent, Your ~onor, 

14 that there is any confusion about what your order 

15 means, we have filed papers noting that we think it 

16 allows us to amend the petition in the way that we 

17 did, -_but also· asking- for le.ave_ to amend purs.u~nt to 

18 Rule 1:8. No prejudice is being given to either 

19 party. They have both filed answers to the first 

20 amended petition. 

21 So I think as an initial matter, Your 

22 Honor, that your order very simply allows for this. 

23 And I'm not going to beat that into the ground. I 

24 just think the language of the order says that we can 

25 do it. And if it doesn't --
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1 THE COURT: I thought the language in the 

2 order -- you just read it. ·It says you could amend 

3 to include Hanover County. 

4 MR. MARSHALL: It says, Granted leave to 

s amend their petition and to name Hanover Cou~ty as· a 

6 party. We named Hanover County as a party, and there 

7 were additional allegations that were made. They go 
. . 

8 . to st: anding. There is no new_ count. There is no new 

9 claim. 

10 And, again, Your Honor, there is no 

11 prejudice to any party here. They filed their 

12 amended answers. This isn't going to delay this 

13 proceeding or in any way prejudice anyone. 

14 So I guess we're asking for two forms of 

15 relief. One is that you deny the motion to strike 

16 the amended petition for the reasons that I've stated 

17 regard:f:ng ... language in t.he order. And secondly, if 

18 you do feel there is confusion and for the sake of 

19 formality, or to clear the decks if you will, th~t 

20 you grant us leave to amend and accept as filed the 

21 amended petition, which, again, Your Honor, has been 

22 answered. So all parties are ready to go. 

23 THE COURT: All right. Well, .I think --

24 frankly, I don't recall allowing the amendment other 

25 than to amend Hanover County. I think that was the 
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1 subject of the discussion at the last hearing, as I 

2 rec: all. 

3 Let me say as an aside, I've been called 

4 upc·n a lot recen"tly to remember "what I did four I 

5 fiv·e, six months ago, and this is another example of 

6 ·this. 

7 So I think, though, based on your 

8 comments and the order, that I only permitted an 

9 amendment to be made -- I'm sorry if it's confusing. 

10 Perhaps that was a battle. I don't remember the 

11 battle. 

12 But whatever order I entered indicated 

13 that I did enter, I only meant to allow the amendment 

14 for the inclusion of the County as a party in the 

15 case. The case -- the other case that come~ to mind 

16 with -- that the petitioners relied on was the 

17 lancifill case of K_ing George County? 

18 MR. M!'-RSHALL: BFI case. 

19 THE COURT: BFI case, yeah. 

20 So the motion will be granted. 

21 MS. WELLFORD: Your Honor, we have an 

22 ·order ready to go. And I think that this will sort 

23 of short circuit some of the problems that I'm 

24 anticipating Mr. Marshall is going to raise with the 

25 next motion. 

CHANDLER & HALASZ, INC. 
1-800-427~2\Q.23 or (804)730-1222 



10 

l What this is designed to do is just to ~o 

2 ahead and, through the order, strike the offensive 

3 provisions of the pleading, and that will circumvent 

4 his need to file anything supplemental. 

5 MR. MARSHALL: You~ Honor, if I could. 

6 What about our motion for late filed papers in the 

7 alternative? 

8 THE COURT: What about your motion to 

9 amend now, the motion to amend under Rule 1:8? 

10 MR. BUTCHER: Judge, I would remind you 

11 that this is an appeal. This is not an ordinary 

12 chancery action where you get down to mud wrestling 

13 and then come back up for air-and try again. They 

14 were obliged to raise everything they had in that 

15 pleading. 

16 Now what they have done is they have 

i7 · basic~lly ignor~d yoµr or~er and filled it up with a 

18 whole bunch of things that they thought they should 

19 have put in the first time. I'd suggest that this is 

20 litigation. This is not a game of mother, may I. 

21 And I think you ought to hold them to it and require 

22 them to stick with their original pleading in this 

23 respect. 

24 THE COURT: Why do you need to bring in 

25 issues about the fish and the recreation? I think 
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1 all of that was discuss~d not the fish, but 

2 certainly recreation. While not maybe mentioned in 

3 thie original petiti~n, but I think imported on that 

4 wa:a this - -

5. MR. MARSHALL: It was, Your Honor. We 
--

6 just wanted to make it very clear. And I apologize 

7 for any. confusion on the order. I don•t appreciate 

8 thE~ fmplication· that somehow we "just ignored you and 

9 ·are trying to mock the Court in any way. 

10 THE COURT: Well, I can see where you 

11 hacl - -

12 MR. MARSHALL: And I would --

13 THE COURT: based on the language 

14 MR. MARSHALL: I do apologize for that, 

15 Your Honor, again. And you'll see with the motions 

16 yet to come, this is an appeal that involves some 

17 inte~estLng ·~ssues,_,tanding being one, ehai the 

18 attorney general's office has moved to take 

19 depositions on. So it's not this little tight 

20 administrative box that it•s been portrayed as. 

21 And number two, Your Honor, the record is 

22 the record. These allegations are in no way 

23 jurisdictional in terms of having to lay them all out 

24 and petition for appeal. There is absolutely no 

25 reason that leave to amend cannot be granted. No one 
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1 has shown any reason why they would be prejudiced to 

2 either party. 

3 Again, their answers to the amended 

4 · petition for appeal have been filed with ·this court 

5 for the last -- I don't know, whenever they were due. 

6 I think at the end of July or something-like that. 

7 So there's no prejudice to any party. 

e It's not.a matter of you opening up some 

9 jurisdictional box that's going to in any way expose 

10 this Court to reversal or -- you know, there's no 

11 basis for such a claim. 

12 So it's a simple request to amend 

13 pursuant to Rule 1:8, which, as you know, Your 

14 Honor --

15 THE COURT: So the amendment is allowable 

16 in this context as you would for -- in a civil case? 

17 MR. MARSHALL: Absolutely, Your Honor. I 

18 think that the only -- the real catch -- and.this was 

19 the focus of the hearing on the demurrer as well. 

20 The real catch is that 30-day time limit 

21 in naming the party that must be named and in filing 

22 that notice of appeal and the petition. And that's 

23 what the demurrer was about~ 

24 And we dealt with that and have overcome 

25 that hurdle in the same ~ay that you could allow 
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1 Hanover County to be added as a party after the fact, 

2 pursuant to the BFI case. 

3 This is -- this is an amendment of 

4 well, what I would call even less important to some 

5 extent, Your Honor, because it's juat several 

6 allegations that go to standing that have nothing to 

7 do with the jurisdictional issue or a JO-day time 

s· limit ·or something· like that. 

9 THE COURT: What does the fish have to do 

10 with the case? 

11 MR. MARSHALL: Your Honor, under the 

12 fed.eral law -- and we 1 11 'hear more about this_ today 

13 on this deposi~i6n point. And we argued th~s, I 

14 believe. I don't know if you will recall, but it's a 

15 Fourth Circuit case called Frie~ds of .the Earth, a 

16 United States Supreme Court case which preceded 

17 Friend~ of th~ Earth, Your Honor, that was FrLends of 

18 the Earth v. Laidlaw that also dealt with the Fourth 

19 Circuit case. 

20 And those two cases stand very clearly 

.21 for the proposition that any allegation of harm to an 

22 individual's recreational aesthetic, economic 

23 interests are sufficient to confer standing. 

24 Now, they distinguish between in this 

25 case, this property is located in Hanover County. As 
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1 you know, these are the landowners where this 

2 discharge outfall for the waste water treatment plant 

3 is proposed to be located. 

4 The courts did distinguish be~ween 

s someone who lives in Arizona raising an allegation 

6 that, well, the aesthetic interests ·that· I enjoy in 

7 that property are gone. That p~rson is too far 

S removed. These are the property owners. 

9 THE COURT: Uh-huh. 

10 MR. MARSHALL: So the reason we've added 

11 those allegations goes specifically to, again, the 

12 standing issue and go directly to what the courts 

13 have said establish standing without a doubt. 

14 So that's why -- in answer why the 

15 anadromous fish were added and those kinds of things. 

16 Those are the types of injuries that clearly 

17.· establish· standing.· pursua·nt to Supreme Court and 

18 Fourth Circuit precedent. 

19 And·as you may recall, the statute that 

20 deals with APA review has incorpora~ed the federal 

21 standing requirements, the three-prong test that 

22 Article 3 requires and that federal courts have 

23 applied for years. 

24 

25 

So, again, we're merely asking for leave 

to amend pursuant --
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1 THE COURT: Well, having found that the 

2 petition was sufficient on its face and, according to 

3 them, having overruled the demurrer, why do you need 

4 these additional allegations --

s MR. MARSHALL: Your Honor, I think --

6 THE COURT: if the ruling was there 

7 was enough already alleged, stated, that gave you 

s st·a:c.ding? 

9 MR. MARSHALL: I understand that, Your 

10 HonQr: I think when -- you know, again, as we 

11 interpreted the order and naming Hanover County as a 

12 party, bringing a new party into the litigation, we 

13 wanted to just eliminate any issue as to standing to 

14 deal with it. And because of subsequent motions that 

15 have been filed, we may still have to work through 

16 some of that. 

17 But th.at was th~ .re·ason we· did it. We 

18 jusc t~ought it was a way t~ make sure that no 

19 questions would be asked, it would be done, and we 

20 would move forward. So that's why we've done it. 

21 But, again, Your Honor, it's not 

22 something that is being used to give this Court 

23 jurisdiction when it doesn't have it, asking you to 

24 extend a filing deadline or anything like that. It's 

25 merely a motion to amend the pleading. And no one 
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1 has been prejudiced. Again, the answers have been 

2 filed. 

3 THE COURT: All right. 

4 MS. WELLFORD: I would like to respond on 

5 the issue of prejudice. And I think that the most 

6 obvious prejudice that results from an amendment 

7 being allowed at this point .in time is that by virtue 

a of these previously _unauthorized amendments, the 

9 order allowing the amendments would now remove fro~ 

10 the respondents the ability.to raise 'those arguments 

11 on appeal if this were to go up on appeal. 

12 The same standing ·issues that they argued 

13 initially at the demu'rrers are suddenly removed, or 

14 at least significantly altered, by the addition of 

15 these other allegations. And clearly that is a 

16 prejudice to the respondents in this action. And for 

17 tha~ reason, we certainly disagree with 

18 Mr. Marshall•s·assessment that there is no harm or 

19 foul in granting.the amendments that he's requesting 

20 at this point. 

21 THE COURT: You say you argue -- you 

22 question that there's no harm or foul? 

23 

24 

25 

MS. WELLFORD: Yes. Mr. Marshall is 

suggesting that there's no harm or foul by allowing 

the amendments at this point because the parties have 
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1 already answered the petition as it has been amended. 

2 But i.t is our position that if the Court 

3 were to go ahead and strike·those offensive 

4 inclusions that the -- the amendments that were not 

5 authorized, it would put the respondents back in the 

6 same p~sition that they were for purposes of, you 

7 know, subsequent appeals in terms of being able to 

8 raise· those.· .issues later on. 

9 THE COURT: I see. Mr. Butcher, do you 

10 have anything7 

11 MR. BUTCHER: That covers it for me, 

12 

13 THE COURT: ~11 right. Let me hold that 

14 in cldvance. There's some other topics we need to 

15 disc:uss. 

16 MR. BUTCHER: Yes, sir. I think I have 

17 that one as well. 

18 Judge, as the pet~tion now stands, the 

19 petitioners have alleged standing with respect to two 

20 historic resources that are on the property here. 

21 The issue as ~o standing arises under Section 29 of 

22 the water control law, which creates the right of 

23 appeal here and which provides the standards for 

24 stan.ding. 

25 Basically, what has to be an owner 
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l agreed -- and I think that there's no dispute that 

2 these folks don't meet that. Owner agreed is 

3 generally the person who got denied the perm~t who 

4 owns the sewage treatment plant. 

5 Where I understand these folks to ·be 

6. coming from is the second tract standing in this 

7 statute. And ·basi~ally, that provid~s that somebody 

a who participates in the public proceedin~s, that is, 

9 comes in and comments on the -- as these folks did; 

10 there's no dispute about that -- and has Article 3 

11 standing under the federal const~tution, then has 

12 standing. And Your Honor dealt with some of that 

13 issue in the letter opinion earlier in this case. 

14 The statute even lays out the 

15 requirements for that. You have to be a person who 

16 has suffered an actual or imminent injury which is an 

17 invasion of a legally protected .. interest and. wh.ich is 

18 comparably particularized. That injury has to be 

19 fairly traceable to the board's decision, and the 

20 injury has to be one that's likely to be regressed by 

21 a favorable decision in the appeal. 

22 The petitioners, as I said, allege harm 

23 in the amended petition in two resp~cts; first, the 

24 historic site at New Castle Town and seconQ, the 

25 historic site at Melbourne, w~ich I believe is an old 
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1 homestead or an old mansion on the property. 

2 The Water Control Board didn't decide 

3 those issues because those issues weren't before 

4 them. The Water Control Board will take from anybody 

S who comes in and wants to talk about the permit 

6 that's at issue. 

7 And so the agency file that we'll be 

S providing to the Court won't really have anything in 

9 it beyond the petitioners bald allegation that this 

10 is going to harm them. There won't be any evidence 

11 on the subject, and there certainly won't be any 

12 decision by the Water Control Board for this Court to 

13 review. So we think that the petitioners are going 

14 to be obliged to prove their standing when we get to 

15 try this case. 

16 We're inte~ested to notice that they 

17 didn't think enough of standing to mention it in 

18 their original petition for appeal except in a lett~r 

19 from their lawyer. It didn't become an issue until 

20 it became a legal issue. But now that it is a legal 

21 issue, I think we're going to have to decide it. 

22 My problem is that I don't want to come 

23 in here in November, or whenever we do this,· to try 

24 this case -- to try this appeal really on the merits 

25 and face a bunch of evidence that I haven't seen 
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l befo·re. 

2 But as I told you, this is an appeal. As 

3 a matter of fact, Rule 28:5 tells us that we're in 

4 equi·ty, that part four .doesn.' t ·apply. So all of th.e 

5 discovery rules that we're all accustomed to don't 

6 apply. 

7 And then it says that there are not to be 

a any depositions except by order of the Court. And I 

9 think that the rule recognizes that on some 

10 occasions, there's going to be a need to do some kind 

ll of discovery. 

12 And I thirik that this case .provides the 

13 example. Here we have an issue that ~s ~ot going to 

14· be set out by the agency decision. It won't be 

15 possible to decide it based on the agency file. 

16 It's going to take real evidence. And 
.. 

17 ·that means that these folks are going to have to 

18 bring on testimony or paper or something to prove 

19 their allegations of standing. 

20 And we•~e going to want to be able to 

21 test that evidence. And we just don'~ want to ·get 

22 into the position of coming to the hearing and 

2~ finding out what the evidence is. That's trial by 

24 surprise, and we got rid of that a long time ago. 

25 So what I'm asking for is simply leave to 
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1 spend a half a day deposing these petitioners about 

2 their standing allegations and f indin~ out the facts 

3 on which they rely in order to allege standing. 

4 So my motion· is si~ply for leave to 

S conduct depositions of the petitioners on the 

6 standing issues. 

7 THE COURT: ·All right. 

8 MR. MARSHALL: Your Honor, I think the 

9 motion to deposition speaks to why it would be more 

10 than. appropriate to allow the amended com~laint. The 

11 statute that Mr. Butcher referenced does lay out the 

12 th1:ee elements that must be met. to establish Article 

13 3 sit anding. 

14 They don't say the statutory section 

15 says nothing about having to plead that. It's 

16 something that has to exist, as I read it, I think, 

17 frc>m beginnin9 . to end of . trial j·ust _as .. it would at 

18 any time. If someone loses standing to maintain a 

19 -lawsuit, then the Court is without jurisdiction to 

20 adjudicate that. 

21 And for my clients, the allegations that 

22 are contained in the amended complaint all go to 

23 their standing. That includes damage to historic 

24 resources. That includes the negative impact to 

25 their recreational and aesth~tic ~nterest, the fact 
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l that they used to swim in the river and no longer 

2 will. All of those go to standing and exist. And my 

3 clients will get on the witness stand, if need be, 

4 and testify to that. 

5 And under the law, the Supreme Court of 

6 the United States and the Fourth Circui~ court of 

7 Appeals applying this Article 3 federal standing 

8 standard indicate without. ·a dou·.b-t th~t that's enough. 

9 Now, if the attorney general's office, if 

10 the State Water Control Board wants to challenge 

11 that, I think the more efficient way to do it, rather 

12 than h~ving a day of depositions, is to take 

13 testimony when we have a hearing ~n the merits. We 

14 make that the first order of business. 

15 I can tell you what my clients will 

16 testi;y to. It is what is in the amended petition; 

17 that .they used to swim in the river and use the 

18 river, that they no longer will; that they used to 

19 use and enjoy the fish in the river, they no longer 

20 will; that their historic and archeological resources 

21 will be damaged by this. All -- and there are others 

22 that are contained in that petition. And they all go 

23 to standing. 

24 And if the Court is going to consider any 

25 of it, it's got to consider all of it to make the 
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1 correct conclusion as to whether or not my clients 

2 have standing, which, again, under the case ·law, they 

·3 clearly do. 

4 So we're opposed to depositions just 

5 because I think, to be honest, Your Honor, it's a 

6 w~ste of judicial resources, ours, and I think the 

7 State's as well. They would disagree with that, but 

8 I know it is for us because we're going to have to 

9 spend half a day with a court reporter. 

10 ·sut if standing is, in fact, an iss.ue 

ll that's going to be raised, you're going to have to 

12 deal with it in some way. So let's take the evidence 

13 at a hearing. You can hear the testimony. We can 

14 direct, ~hey can cross, and we can go from there if 

15 that is an issue that the State Water Control Board 

16 is interested in pursuing . 

17 . ~ut, again, it's not something that is 

18 limited solely to what was alleged. If my clients 

19 ha·v-e standing, they have standing. And the Court, if 

20 the can of worms is going to be opened, needs to hear 

21 all of the reasons my clients have standing. 

22 But as to the particular motion before 

23 yo~ now, we are opposed to the motion to take 

24 de];>osi tions. We think the same end can be achieved 

25 much more efficiently by doing that on the day of· the 
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1 hearing on the merits. 

2 THE COURT: Thank you. 

3 MR. BUTCHER: Your Honor, I'm always a 

4 little bit worried w~en I have to li~igate against a 

5 ·man named John Marshall .in this building. It's even 

6 more troublesome when I find myself agre~ing with 

7 him. And he's exactly right; if these folks don't 
. . 

8 have standing,· then Your Honor doesn't have 

9 jurisdiction and there's no case. 

10 At that point, however, I think we cut 

11 paths. What the petit~oners are really suggesting 

12 well, first off, the complaint here doesn't really 

13 allege the facts for establishing standing. It 

14 alleges conclusions. They use it. They.don't tell 

15 us how often they use. it. They don't tell us how 

+6 many people use it. We don't see the pictures. We 

17· ·don't ·see the family records· that talk· about the use. 

18 All we have is a bald statement we use it. None of 

19 the facts that we need to get into to understand this 

20 situation. 

21 What they are suggesting is that we ought 

22 to come in here and suffer a trial by surprise on 

23 that issue. And even more remarkably, what the 

24 

25 

petitioners are suggesting, Your Honor, is that we 

ought to use you instead. of a court reporter to work 
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1 out these facts. 

2 I'd sugges~ that they've got it exactly 

3 backwards; that there's a well-established process 

4 for doing this kind of thing, and that is to let 

5 Mr. Marshall and his clients and me and the County 

6 sit down in a comfortable room someplace and spend a 

7 couple of hours talking to a court reporter and 

·a thrash out .these. issues .~o·~ ~·~a·t ·when. we· come see you, 
. . 

9 we'll have a focused case, we'll know whether we need 

10 to raise these ·issues at all. And if we do need 

11 them, we'll know where to go with them, rather than 

12 coming in here and thrashing out and wasting your 

13 time and· ours. 

14 On that basis, Your Honor, we'll ask you 

15 for leave to conduct those depositions. 

16 THE COURT: I think the depositions could 

17 be useful in the case, the case as a whole. The 

18 motion to allow them is granted. 

19 Is that all? 

20 MS. WELLFORD: Mr. Marshall has some. 

21 MR. MARSHALL: Are we still -- I guess 

22 obviously the initial motion is still pending. 

23 

24 

25 

THE COURT: Yeah, but do you have any 

other motions? 

MR. MARSHALL: Yes, Your Honor. 
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l THE COURT: What are they? 

2 MR. MARSHALL: Our motion is very simple. 

3 It's very forward. It's a mot~on to strike the 

4 hearing date that was noticed by Hanover County for 

5 November the 9th for a hearing on the merits. 

6 The State. Water Control Board did not 

7 join in that motion. And I checked -- the last time 

8 I checked was several days ·ago. Correct me if 

9 something has changed, but the record indicates it 

10 has not yet been filed. I d9n't know if it arrived 

11 yesterday. 

12 THE COURT: Is that your obj~ction to it, 

13 because the record isn't here or --

14 MR. MARSHALL: Your Honor, we've had 

15 no -- yes, Your Honor. 

16 THE COURT: Okay. 

17 MR. MARSHALL: Obviously, this is a 

18 matter that is going to be briefed. We discussed the 

19 possibility of a hearing on the merits on November 

20 the 9th. And as we thought about it, realizing we 

21 ·had a motion to take depositions, a motion to strike 

22 our amended petition pending and the fact that the 

23 record wasn't filed, we said they will be very much 

24 prejudiced if all of this unfolds in the next several 

25 weeks and we have a hearing on the merits scheduled 
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1 for November the 9th. 

2 I know we will want to brief it because 

3 it is a reco~d-review case, and that's going to be 

4 something .that I.think Your Honor can decide on the 

s papers. The other side will want to do that. 
-· 

6 As to the record not being here, I have 

7 not had a chance to see what's in it, to see if it's 

a.~ cc:>mplete, to see if we need to move to supplement, to 

9 see if we need to move to strike, let alone to 

10 

11 

12 

p:cepare our brief. And so I think it 's unreasonable 

that that hearing be noticed prior to that happening 

because that has to b~ here as a matter of law. l 
13 In addition, we had the two motions 

14 pending today. And I raised those with the County in 

15 two letters which are attached to the motion that we 

16 filed in the Court. They chose to notice. it anyway, 

17 but that's why we moved to strike. We haven't had a 

18 chance to review the record and do all the things 

19 that we need to do to prepare. 

20 Once that is here, then it is appropriate 

21 to talk about a hearing on the merits. Because 

22 the -- if you will, the field is set, and we can go 

23 from there. But, again, we now have depositions. 

24 That's -- we've been ordered to participate in 

25 depositions as well. That's going to take some time. 
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1 And, you know, I know we all have busy schedules, and 

2 that's part of what plays into this as well. 

3 MS. WELLFORD: Thank you, Your Honor. It 

4 is the County's position that the Novembe.r 9 date 

5 that has been scheduled at this point for the hearing 

6 on ·the merits is certainly appropriate timing wise in 

7 terms of the way thi~ case has developed. 

8 This case··was·fi·led in·June·of 1999. So 

9 it's well over a year old. The nature of this case 

10 is a simple review of the agency's actions. So we're 

11 not talking about a situation that's going to involve 

12 a whole lot of preparation to get ready for trial. 

13 As Mr. Butcher has alreadi suggested, 

14 what he is anticipating in terms of deposition time 

15 is a half day of depositions. That can hardly be 

16 said to impact the overall preparation time that 

17 petition~~ and ~hejr ~ounsel need in this case. 

18 Mr. Marshall has argued tha~ the fact 

19 that there is no record filed with the Court at this 

20 point is somehow justification for delaying the 

21 hearing in this case. And quite frankly, 

22 Mr. ~arshall's argument is really a red herring. 

23 

24 

25 

Number one, there is no requirement that 

a record even be filed in this case.· The rules of 

the Supreme Court, Rule 2(a) :3 requires that the 
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l filing of a record by the agency only occur when 

2 there has been a.formal hearing in the agency itself. 

3 No such hearing ever occurred. There was nothing 

4 li·tiga·ted in the agency. The agency simply issued 

5 th·e permit. 

6 Equally applicable is the idministrative 

7! Process A~t at Virginia Code S•ction 9-6.14:17, a lot 

a of numbers. There is. a .requirement that; ·the Court 

9 review the agency's action on the whole evidential 

10 record only when the issue was actually litigated in 

11 the agency below. And as I've said, there was no 

12 such litigation in the agency on this permit. 

13 Equally important I think is the face 

14 that, in fact, these petitioners have had extensive 

15 access ~o the record in this case. They have filed 

16 no less than four different FOIA requests to this 

17 agency and have been ehe beneficiaries ~£ just reams 

18 of documents out of this agency. 

19 THE COURT: Does it make any deference, 

20 though, as to whether or not this particular judge 

21 will be available on the 9th? I don't think I will 

22 be. 

23 MS. WELLFORD: Well, according to your 

24 scheduling clerk, you are. 

25 THE COURT: Okay. All right. 
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1 MS. 'WELLFORD: Yeah, this was done ·in 

2 conference with your office. 

.3 THE COURT: They know more about me than 

4 I do. I thought, though, that this --

5 MS. WELLFORD: Certainly if you're going 

6 to be here, Your Honor 

7 THE COURT: Well,· I will be here, but I 

a thought that the time frame coincided with some 

g time -- go ask Stephanie coincided with ~ time I 

10 would be hearing motions in the month of November. 

11 MS. WELLFORD: ~ight. And when we were 

12 told -- when we spoke -- when I spoke with the 

13 clerk's office, they said that because of the nature 

14 of this hearing, that it was an administrative 

15 review, that they wanted it scheduled during motions 

16 week. 

17 THE COURT: Oh. So it would be 

18 scheduled. 

19 MS. WELLFORD: So that's how we got --

20 THE COURT: I see. Okay. So how long 

21 will this take that day? 

22 MS. WELLFORD: We have it scheduled for a 

23 ·half day, 2 o'clock. 

24 THE COURT: Oh, I see. Well, that's 

25 likely, then. All right. 
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1 MS. WELLFORD: Yeah. And quite frankly, 

2 Your Honor, in conferring with both Mr. Butcher and 

3 Mr. Marsh~ll, I don't think any of us disagree that 

4 this should take maybe three hours at best. 

5 THE COURT: I see. Okay. 

6 MS. WELLFORD: Going back to. the point 

7 abc>ut the 
.- -

a THE COURT: Wellr I'm right in that way, 

9 but. apparently they scheduled it during the motions 

10 wee:k. 

11 MS. WELLFORD: Yes. Going back to the· 

12 point about the FOIA request. The petitioners have 

13 already had access and have the documents· that they 

14 need to put together whatever briefs that they are 

15 going to be submitting. There are no surprises here. 

16 And for this reason, I think, you know, 

17 it's clear that -- th~- mere f~~t that there's no 

18 record here today is of no con•equence. 

19 By the way, I believe Mr. Butcher and 

20 you can confirm that Mr. Butcher has information from 

21 the agency that it should be filed by Friday of this 

22 week. So it will be here. 

23 Also, with regard to ·the outstanding 

24 mot~ons, that was the other argument that 

25 Mr. Marshall offered up to the Court as justification 
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1 for changing the hearing date. I think that, you 

2 know, if we look at the motions to strike that .the 

3 respondents argued first this afternoon, if they are 

4 granted, they can be addressed by the order that I 

5 proposed, which basically does not require 

6 Mr. Marshall to do anything further. He doesn't have 

7 to file any additional pleadings. ~nd the agency's 

8 motion for leave ·:eo ta~e depositions, we' re talking a 

9 half day. That's not going to impact on the 

10 schedule. 

11 So I think the bottom line is that the 

12 motions that have been argued today really are not 

13 however they are sorted out, are not going to impact 

14 on the schedule. And for that reason, the County 

15 respectfully requests that the Court keep the 

16 scheduled hearing at November 9. Thank you. 

17 MR. BtrTCHER: If I co~ld. speak to this 

18 briefly, Your Honor. Ms. Wellford pointed to the 

19 rule, which is, I believe, 2(a) :3. There's another 

.20 prerequisite in the rule for filing a record, and 

21 that is for the plaintiffs -- the plaintiffs to file 

22 a transcript. There's no such transcript in the 

23 file. 

24 If there were a requirement for us to 

25 file a record, it still would not have kicked in. 
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1 There is none. As a matter of fact, Section 17 of 

2 the APA specifically deals with the situation where 

3 the agency decided the case without a formal hearing. 

4 It provides that the Court is to decide 

5 this on the agency file, minutes and records of this 

6 proceeding, and there's no requirement for a formal 
. 

7 f i.ling. 

8 Now, we have had our folks busy, and they 

9 now have a foot of paper for you, Judge. It's all · 

10 stamped and indexed and Bates stamped, and it's. off 

11 to the copier now. And they ~ell me. they're going to 

12 have it back Thursday. And so we're going to send it 

13 down and make your clerk mad at me. 

14 THE COURT: A foot of paper, where is it 

15 from? 

16 MR. BUTCHER: A foot of paper. It's the 

17 agency file in this case. 

18 THE COURT: Oh. Even though they wanted 

19 a hearing or --

20 MR. BUTCHER: No. Just so you'll have it 

21 here. But the fact is that there was -- the fact is 

22 that these folks have had access to it all along. 

23 THE COURT: Uh-huh. 

24 MR. BUTCHER: What's really astonishing 

25 about this case, Judge, is that I'm the defendant. 
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1 I'm the person who is supposed to be kicking and 

2 screaming and dr~gging my heals trying to put this 

3 thing off. I'll note to you that the plaintiffs 

4 filed this thing a year ago, and now.they are trying 

s to avoid trying their case. I suggest to you, Judge, 

6 that we go ahead and try thi~ thing in November and 

7 get a decision one way or the other. 

8 MR·.·. -MARSHALL: Y.our· Honor, I' 11 be.· brief, 
.. 

9 but, again, the prejudice to my clients, the record 

10 hasn't been filed. In any administrative appeal in 

ll which I've been involved and I've litigated 

12 several in this building there has always been a 

13 record filed. 

14 My conversations with Mr. Butcher's 

15 predecessor in this case, Deborah Feild, were to the 

16 effect that a record was being prepared and that it 

.17 was going to eake some time· to get ·it there. 

18 The County went off and noticed its 

19 hearing on.its own, despite the fact that the record 

20 isn't here. You've just heard it's huge. 

21 Now, Ms. Wellford says, well, they have 

22 sent FOIAs. Well, if I can bring in all this outside 

23 information, if that's the deal, we'll litigate it 

24 that way. But we can't do that because it's a 

25 record-review case. It's an administrative appeal 
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1 based on what was before the State Water Control 

2 Board when it issued this permit. So that argument 

3 is fatuous. 

4 THE COURT: Well, this record, which has 

5 been referred to as being a foot deep, it's not a 

6 teJ:-ribly complex question or - - question - - or 

7 mat:erials th_at lead to complex issues, is it? 

8 MR. MARSHALL: Well~ I think there is. I 

9 mean, it's going to have to be reviewed to determine 

10 if the decision that the State Water Control Board 

11 made --

12 THE COURT: These are mostly agency 

13 documents that ref~r to the processing? 

14 MR. MARSHALL: It's going to be agency 

15 doc:uments. It's going to be public comment. It's 

16 going to be evidence that was submitted I know by my 

17 clients and other cli~nts· on .t·he·- issue .. s that the 

18 State Water Control Board was addressing as it went 

19 through the process of determining whether or not to 

20 issue this permit. 

21 Our argument is the action that they took 

·22 in issuing the permit was arbitrary and capricious 

23 and contrary to law. That's based on the record, 

24 

25 

which isn't even in this court yet. 

And, you know, we have to have the right, 
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1 Your Honor, to review that to see what's in it, to 

2 make sure the things that we submitted are a part of 

3 it, to strike th~ngs that may not be a part of it if 

4 those are included and 

5 THE COURT: Mr. Butcher, when might this 

6 record be made available again? 

7 MR. BUTCHER: Judge, I have -- Friday is 

8 the short answer. 

g THE COURT: Friday? 

10 MR. BUTCHER: But I have to take issue 

11 with Mr. Marshall's continuing use of the word 

12 record. The word record refers to Rule 2(a) :3 and 

13 the £our corners record of an administrative 

.. 14 proceeding, whether there·was a litigated proceeding. 

15 There has been no litigated proceeding here, and 

16 there is no record. What the Water Board will be 

17 sending you is a copy of excerpts from its file, 

18 minutes and the records of its proceedings. 

19 MR. MARSHALL: I won ,·t spend any more 

20 time arguing semantics with the Court. They are 

21 

22 

23 

24 

25 

sending what they used to make its decision. That's 

a reco·rd. 

And I believe, Your Honor, that once 

that's filed, then we can discuss a trial date on the 

hearings of the merits .. 
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1 And I do take some offense, ·Your Honor, 

2 that yes, these depositions may take half a day. But 

3 I have a very business sche4ule. My clients are 

4 busy. we· have to calendar this in. And I don't want 

5 to make a mountain out of a molehill, but I do kind 
-· 

6 01: resent the notion that everything else can stop 

7 for the County of Hanover. 

8 We' re liti~gating this case in due course. 

9 We~•ve been litigating it, as they noted, since last 

10 year, but there are many people involved and many 

11 sc:hedules. And, you know, we will get to it when 

12 that record is filed. We will arrang~ for a hearing 

13 date on the merits, Your Honor. 

14 THE COURT: Counsel, with regard to the 

15 request to amend under Rule 1:8, that motion for that 

16 is denied. And I think we'll keep the trial date as 

17 it is and do the best we can. 

·19 Thank you. 

19 MR. MARSHALL: Thank you, Your Honor. 

20 THE COURT: And you can have Mr. Marshall 

21 sign that order and give it to the bailiff. 

22 MS. WELLFORD: We have a couple of other 

23 orders that will achieve what you've determined, Your 

24 Honor. 

25 THE COURT: All right. I'll send him in. 
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1 You can give them to him. 

2 

3 (The hearing in this matter concluded at 

4 3:55 p.m.) 

5 

6 REPORTER'S CERTIFICATE 

7 I do hereby certify that the foregoing is a 

s true and accurate transcription of my st~riographic 

9 notes taken in this matter to the best of my ability. 
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_ JµfiJA~ 
Tracy-sfr~~horthand Reporter 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THB CITY OF RICHMOND 
John Marsball Comts Building 

FRANCES BRO.ADDUS CRUTCHFIELD,!!!!:, 

Petitioners, 

v. 

STATE WATER. !CONTROL BOARD,~&, 

Respondents. 

ORDER 

Chancery No. 760CH99KOl 193-00 

This matter is before the Court on the motions of Respondents Staie Water Control Board 

and County of Hanover, Virginia, to strike the First Amended Petition for Appeal, which 

motions were brie:fed and argued by counsel for the parties. Upon consideration whereof; the 

Court finding gocid cause therefor, it is hereby ORDERED 

That the fi:>llowing provisions of the Fitst Amended Petition for Appeal shall be and are 

hereby stricken 1iom the pleading: 

1. Paragraphs 3 and 4: the wcmi "riparian"; 

2. Paragraph 69: the entire paragraph; 

3. Paragraph 76: the entire paragraph; 

4. Piiragraph 77: the entire paragraph; 

s. Paragraph 81: the entire paragraph; 

6. Paraip,:aph 82: the entire paragraph; 

7. Para.graph 83: the entire paragraph; and 

8. Paragraph 84: the entire paragraph. 
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_.-ii .... ~ .......... B. Ellis (VSB . 9753) 
Iohn L. MmhaJl, Ir. (VSB No. 38474) 
McSweeney, Burtch & Cmmp, P .C. 
Post Office Box 1463 
11 South Twelfth Street, 
Richmond, VirgiDia 23218-1463 
(804) 783-6800 

~ (804) 782-2130 (fkcsimile) 
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The Court shall send a copy teste to all counsel of record. 

We ask for this: 

Q u) II o.Bid 
=jjifves m (VSB No:f3250) 

County Attome:y 
BarbaraM. Rose (VSB No. 21140) 

Deputy County Attorney 
Yvonne S. WelH:>rd (VSB No. 26074) 
Assistant County Attomey 

· P.O. Box 470 . 
Hanover, VA 23069-0470 
(804) 537-6035 
(804) 537-6302 (:mcsimile)· 

David E. Evans (VSB No. 12609) 
McGWreWoods :LLP 
One James Cente:r 
901 East Cary Street 
Richmond, Virgi:Dia 23219 
(804) 775-4317 . 
(804) ·698-2049 (.facsimile) 

ENTER: q 1l'l1 ao. 

R ~~-.-18-7-61_) ______ _ 

Senior Assistant Attomey General 
Office of the Attcmey General 
900 East Main Stt=t 
Richmond, Virgllda 23219 
(804) 786-4073 
(804) 786-0034 (facsimile) 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Courts Building 

CRUTCHFIELD I 
I 

v. I Chancery No. 760CH99K01193-00 
I 

STATE WATER CONTROL BOARD I 

. ORDER 

On September 13, 2000, the parties came to be heard on the motion· of the 

State Water Control Board for leave to conduct depositions of the petitioners. 

Upon consideration of the pleadings and the arguments of counsel, the 

Court ORDERS that the State Water Control Board is granted leave to conduct 

depositions of the Petitioners for the pmpose of addressing only the issue of 

Petitioners' standing to bring the present action. 

ENTER this 13th day of September, 2000 

Judge 
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WE ASK FOR THIS: 

...... _ .. _ L. Earley · 
Attorney General 

John R Butcller 
Vll"ginia Bar No. 18761 
Senior Assis1ant Attomey General 
900 East Main Street 
Richmond, Virginia 23219 

-(804) 786-4073 
facsimile: 7815-0034 
JButcher@o2Lg.state.va.us 
Counsel for tile State Water Control Board 

and D1epartment of Environmental Quality 

SEEN: 

fs. CR Ju~ 
St ling E. Rjives, m '1 

unty Attorney 

Barbara M. Rose 
Deputy County Attorney 

Yvonne S. W'ellford 
Virginia Bar. No. 26074 
Assistant Co1mty Attorney 
Post Office B,ox 470 
Hanover, Vir.ginia 23069-0470 
(804) 537-60:35 
(804) 537-6302 (facsimile) 
Counsel for the County of Hanover 
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. SEEN AND OBJECTED TO: 

L. Marshall, . 
McSweeney, Burtch & Cmmp, P.C. 
Post Office Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 
Counsel for Frances Broaddus Crutchfield and 

Henry Ruffin Broaddus 

\\SIMBA\USERS\GovemUrb\414\Crutchfield\Pleadlngs\Order Granting Leave To Condud Depositions.Doc 
Printed September 12. 2000 at 10:18 AM 
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VlRGil~: 

IN THE ClRCUIT COURT (JF THE CITY OF RICHMOND 
John Marshall Courts B~ding 

CRUTCHFIELD I 
I 

v. I Chancery No. 760CH99K01193-00 
I 

STATE 'Jt' ATER CONTROL BOARD I 

ORDER 

On September 13, 2000, the parties came to be heard on the motion of the 

Petitioners for leave to amend their Petition for Appeal to include the averments 

that the Court has stricken upon respondents motion. 

Upon consideration of the pleadings and the arguments of counsel, the 

Court concludes that the motion should be, and it hereby is, DENIED. 

ENTI~ ~day of September, 2000 
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WE ASK FOR THIS: 

~-g2-
Attomey General 

John R Butcher 
VirginiaBarNo.18761 

-

Senior Assistant Attomey General 
900 East Main Street 
Richmond, Virginia 23219 
(804) 786-4073 
facsimile: 78&-0034 
JButcher@oag.state.va.us . 
Counsel for the State Water Control Board 

and Department of Environmental Quality 

WE ASK FOR THIS: 

_,,,. 
Sterling E. Rives, m 
Virginia Bar No. 23250 
County Attomey 

Barbara M. Rose 
Virginia Bar No. 21140 
Deputy County Attomey 

Yvonne S. Wellford 
Virginia Bar. No. 26074 
Assistant County Attorney 
Post Office Box 470 
Hanover, VlI'ginia 23069-04 70 
(804) 537-6035 
(804) 537-6302 (facsimile) 
Counsel for the County of Hanover 
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SEEN ANJD OBJECI'ED TO for the reasons stated in the Petitioners' 
. Pleadings and in open court: 

ohn L. Matshall, Jr. 
Mcsweeney, Burtch & Crump, P.C. 
Post Office :Box 1463 
11 South Twelfth Street 
Richmond, Virginia 23218-1463 
Counsel for Frances Broaddus Crutchfield and 

Henry Ruffin Broaddus 

\\SIMBA\USERU\Govem\Jrt>\414\Crutchfielct\Pleadings\Order Denying Motion To Amend.Dec 
Printed Septeml:>er 20, 2000 at 10:50 AM 
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