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v.

MATTIE WILMOUTH, ADMINISTRATRIX OF
:JOHN Y. WILMOUTH, DECEASED,
Defendant in Error.
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''The briefs shall be printed in type not less in size than
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records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 190:5; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICH.NIOND.

80UTHERN RAIL,VAY

CO~IPANY,

Plaintiff in :mrror 7

vs.
MATTLE WIL~IOUTH, ADMINISTR.ATRIX OE, JOIIN.Y.
WILMOUTH, DECEAlSED, Defendant in Error.

PETITION FOR A WRIT OF-ERROR.

1.1o the Honorable Judges of the Stt-p1·mne Cottrt of .Appeals

of Virginia:
Your petitioner, Southern Railway Company, respectfully
represents tha.t it is aggrieved by a final judgment of the ·
Hustings Court, Part II, of the City of Richmond, Virginia,
rendered on the 26th day of November, 1928, in a certain action at law then pending in said court, wherein ~fattie 'Viimouth, Administratrix of John Y. Wilmouth, Deceased, was
plaintiff, and your petitioner was defendant, by which final
judgment your petitioner's demurrer to the evidence in said
action ·was overruled and judgment entered for said plaintiff
for the sum of Ten Thousand Dollars ($10,000.00), the amount
of damages assessed by the jury, subject to the court's ruling on the demurrer, with interest thereon from the 23rd
day of November, 1g.26, until paid, and costs.
The parties 'vill be referred to herein by the positions
which they occupied in the trial court, namely, the defendant
in error as the plaintiff, and the plaintiff in error as defendant. The page referenc.es are to the pages of the transcript
presented with this petition.

------------\~,.1
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STATE~IENT DF~FACT.S.
This action was brought by the plaintiff to recover damages .for the death of her husband and decedent, John Y.
'Vilmouth, alleged to have occurred on the 17th day of January, 1925, as a result of negligence of the defendant. The
facts as disclosed by the record are as follows :
The defendant owned and operated a railroad in and from
the City of Richmond to the City of Danville in Virginia, and
thence south and west into and through many other states of
the United States. Among its facilities in the City of Richmond was a railroad yard on the north side of James River
west of and adjac.ent to 14th Street, 'vhich was connected
with yards on the south side of the river by a railroad bridge.
That part of the yard on the north side of the river adjacent
to the river bank and the north end of the bridge spanning
the river is shown on a blue-print, to scale, introduce in evidence as Exhibit No. 1. The blue-print does not show the
compass directions, but at the trial the north and south and
east and west bearings were marked in the marg·in. The
bridge lies generally north and south, and the blueprint
~hows the north waterline and a part of the yard on the
north side of the river, and the north end of the bridge where
the conditions complained of existed, and ·where the alleged
injuries of the decedent are claimed to have been sustained.
The decedent was a member of the road crew which operated a rgular freight train known as Train No. 55 on the
Hichmond-Dauville Division of the defendant's railroad. The
road crew would leave Richmond one night at seven o'clock
and carry the train to Danville and would return from Danville to Richmond the following night and leave for Danville
on the third night at the same time, thus alternating between
Richmond and Danville, and Danville and Ricl1mond every
other night. A yard cre'v made up this train in the Richmond
yards and after it 'vas made up it would be turned over to
the road crew, which, as stated, would carry it on the road
·
. trip.
On the late afternoon of January 17th, 1925, the yard crew
was engaged in making up the train, as usual. That crew
first got the cars in the yard on the south side of the river
and brought them across the bridge into the 14th Street yard
on the north side of the river, where they 'vere classified and
arranged in proper order. The tracks in the 14th Street yard
on the north side of· the river 'vere not long enough to hold
all of the cars composing the train. Hence, the cars were
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classified and arranged on separate tracks in the 14th Street
yard, and after so arranged the different cuts would be
coupled together, and as that process proceeded the number
of cars attached to the engine would increase and the length
of the train would increase proportionately, so that during
the process of making up the train the engine, and a number
of the cars depending upon the length of the train at the time,
'vould extend out on the bridge.
··
The shore line on the north side of the river is shown on
the blueprint by one heavy and three light, white wavering
lines, running~ east and 'vest. The north end of the bridge is
shown ·by a heavy straight white line running east and west
just north of ai}d approximately 10 feet from the shore line.
The yard north of the north end of the bridge was of dirt,
and the north end of the bridge was entirely covered by plank
flooring as shown by the blueprint, so that a person ·going
from the 14th Street yard on to the end of the bridge· would,
in the first instance walk on the. dirt yard until he reached
the bridge when he would step and walk on the plank flooring on that end of the bridge. As will be seen from the blueprint, there were three tracks .going on to the bridge at the
north end from the 14th Street yard. At a point about 30
feet south of the north end of the bridge, the hvo tracks
nearest the east side of the bridge converged at the switch
as shown on the blueprint. From that point southwardly the
two remaining tracks extended for a distance of approxitnately 85 feet, where they likewise converged at the second
switch, so that from the second switch on southwardly across
the bridge there was only one track. The .switch levers worked
in an opening· 12 to 15 inches wide which extended across the
west side of the bridge. (Tr., pp. 59, 73-75.) These switches
were used and operated by the trainmen in s'vitching and in
making up the trains. At a point about 23 feet south of the
second switch, or substantially 140 feet south of the north
end of the bridge, and extending from that point southwardly
across the bridge, the center portion of the bridge over which
the rails 'vere laid was not covered with the plank flooring.
This is shown on the print by the cross ties with the rails
laid on them from the point mentioned on southwardly. At
either end of the cross-ties on this part of the bridge there
was a '''vood guard rail", so designated at the extreme left
or south end of the blueprint. The ·Space between the guard
rail on the east end of the. ties and the extreme east edge of
the bridge was a plank walkway which extended entirely
across the bridge to the south side. The outer edge of that
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walkway was protected by a vertical girder which extended up
vertically.
On the opposite, or west side, of the bridge, the plank flooring stopped at a point 49 feet south of the south, or second,
switch hereinbefore mentioned, which, of course, provided a
space 49 feet in length south of the second switch, or ample
space for the use of trainmen in operating· the switch. From
the end of the plank flooring on the west side of the bridge at
the point mentioned, on southwardly, there was no flooring
over the space· between the west end of the cross-ties and the
extreme western edge of the bridge (a distance of 3 feet, 2
inches), where the girder extended up vertically and at· right
angles with the level of the bridge, as on the east side. Steel
gussets, which afforded support to the bridge, were spaced
from north to south at regular distances of 12 feet, 2 inches,
as shown on the west side of the structure on the blueprint.
l-Ienee, there were open spaces, each 12 feet 2 inches long,
and 3 feet 2 inches wide, between the gussets at the ends of
each such space, and between the west ends of the ties and
the vertical girder on the west side of the bridge, as shown
on the blueprint. The steel gussets spaced at reg·ular inter-.
vals of 12 feet 2 inches, as above stated, were triangular
shaped, so that from the top of the vertical girder on the west
side of the bridge each gusset extended down eastwardly to
the level of the ftoor of the bridge-or to a horizontal-at a
point 13 inches from the end of the ties. The ends of the
ties extended 4 inches west of the wood guard rail, and the
sides of the cars when on the bridge were about flush with
the edge of the wood guard rail. Hence, in order to pass by
those gussets on the west side of the bridge along the plank
floo1ing 26 feet long on the west side of the uncovered ties, as
shown on the blueprint, and in order to pass beyond the south
end of that plank flooring·, when cars were standing on the
track opposite that plank flooring and the opening south
thereof, it was necessary to either walk through the space
between the east end of the gussets and the west side of the
guard rail, a space of 17 inches immediately next to the cars,
or else to step over the gussets. However, that part of the
bridge in which the openings existed lying south of the end
of the plank flooring on the west side and 'vest of the ends
of the ties, did not extend all the way across the river, so
that if the plank flooring on the west side had been extended
on southwardly it necessarily would have )lad to stop where
that part of the steel bridge structure on the west side of the
ties terminated ove;r the river. These, we think, are the material aspects of the bridge structure insofar as this case is
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concerned. (See testimony' of J. G. Todd, Civil Engineer,
".rr., p. 141, et seq., and blueprint, Exhibit No. 1, for the de.
tails and dimensions hereinabove given.)
\Vilmouth, who was flagman of the road cre,v, came on duty
on January 17th, 1925, at about 6:40 P. ~I., the usual time,
and after a casual conversation with his conductor, J. If. Wilson, he took his train book and lantern and went to get the
initials and numbers of the cars in the train from the cars
themselves. That was the regular duty of the flagman before
the train left Richmond for the road movement. (Tr., pp. 82,
100.)
At the time Wilmouth went to get the initials and numbers
of the cars and enter them in the train book, the yard crew
had finished classifying the cars, but all of the cuts of cars
had not been coupled together. The engine with a number
of cars coupled to it was standing out on the bridge, and the
eng·ine, one whole car and part of another car was south of
the end of the plank flooring on the west side of the bridge.
The yard conductor was standing on the ground north of the
north end of the bridge under the C. & 0. viaduct when Wilm·outh came up to him. Wilmouth had then gotten the initials and numbers of all of the cars except those coupled to
the engine south of where the yard conductor was standing,
and the yard conductor told Wilmouth that he would ·hold
the cut still until Wilmouth finished getting the numbers.
(Tr., p. 18.) vVilmouth then left the conductor and proceeded
southwardly on to the bridge and on the west side thereof to
get the numbers on those cars. A yard brakeman named T. B.
,Johnson was in front of vVilmouth coupling the air hose between the several cars. Johnson was also proceeding on the
west side of the bridg·e. When Johnson reached the end of
the plank flooring on the west side of the bridge he climbed
along the ends of the tics until he got between the ends of
the first and second cars from the engine about 10 or 12 feet
from the end of the plank flooring where he undertook to
couple the air hose between those cars. When Johnson last
sa'v ·\Vilmouth the latter ·was two or three car lengths from
the plank floorinl on the west side. After Johnson got between the two cars Wilmouth called to him and asked him
'vhether that was the last .car in the train and the number
of it, whereupon .Johnson told him it was the last car and
raised his lantern up to the number on the end of the car
next to the engineer and gave Wilmouth the number and initisls. Johnson then leaned down to couple the hose and about
that time he heard a splash in the water. (Tr., p. 43.) Another trainman also heard a splash in the water beneath the
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bridge, and another heard something like ''a tinkling of glass,
the breaking of glass" but no one saw Wilmouth after Johnsou last saw him, when he, Wilmouth, was two or three car
lengths from the end of the plank flooring on the west side,
although Johnson thoug'ht Wilmouth was 10 or 12 feet from
him when he was asked for the number of the last car (Tr.,
p. 45), and Johnson thought vVilmouth "knew where he was
at". (Tr., p. 57.)
After those ·employees heard the splash in the water they
did not see Wilmouth around and at once instituted a search.
Two of the employees looked down the river from the east
side of the bridge and they saw floating on the water a small
object about the size of .a hat· or head in the reflected light
from the 14th Street Bridge of the city used by pedestrians
and vehicles, although they could not distinguish what the object w~s. (Tr., pp. 48-49, 71-72.) A .boat was procured and
a search was conaucted in the river but without result. In
the following April Wilmouth's body was found a considerable distance down the river in the water near the chemical
company.
The only duty with which Wilmouth was engaged at the
time \vas that of taking the initials and number$ of the cars
and entering them in the train book for that train preparatory to .commencing the road movement from Richmond to
Danville (Tr., pp. 83-85.) Being in January, it was dark,
and it was also misty. There was no light on the bridge
other than the lanterns carried by the train crew, and the
usual lights on the locomotive, and there never had been any.
(Tr., pp. 31-32, 68.) There was no guard or railing at the
south end of the plank flooring on the west side of the bridge,
and never had been (Tr., pp. 31-32, 68), and if a guard rail
had been put there it would have endangered employees when
they rode in the step or stirrup of the cars, as they might
hang their legs or feet and be pulled off the cars by such a
guard rail. {Tr., pp. 32-33.) It follows, of course, that.if the
plank tlooring on the ''rest side had been extended on southwardly to the point .of termination of the ~teel membe~s on
the west side, the end of the plank flooring as so extended
would have been over the river and could not safely have
been protected by a guard .rail for the reason just stated.
The cars had the initials and numbers on both sides and
on both ends. Those on the sides of the cars were 12 inches
tall, and 6 feet from the rail, while the initials and numbers
on the ends of tl1e ears were 6 inches tall and 10 feet 7 inc]Jes
from t.he rail. {Tr., 120-121.) "Vilmonth was eaking the
initials and numbers from ~he west side of the ·cars, and when
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last seen by Johnson he was performing that duty by carrying
a lantern on his left arm, with his arm through the handle,
and his train book in his left hand, and with his right hand he
wrote the initials and numbers in the book as he took them
from the cars. The lantern used was the regular railroad
lantern used by train employees.
As stated, the numbers were on both sides of the cars. The
plank walkway on the east side of the bridge for the use of
employees extended entirely across the bridge, and Wilmouth
could have taken the numbers on that side without any possibility of encountering an open space such as those on the
'vest side south of the end of the plank flooring on the west
side. Wilmouth had been employed on this yard since 1913
(Tr., p. 153), and had been on this run as a member of the
crew of Train No. 55 for about six months· (Tr., p. 110), or
from the latter part of July or the first of August of 1924,
during which time the train left Richmond at 7 o'clock P. M.
lienee, over a long period of time he had worked on this yard
both in the day time and at night. He took the numbers of
the cars sometimes from the east side of the bridge and at
other times from the west side, but when the train was completely made up he had to take the initials arid numbers from
the east side as the train would then extend far bevond the
. plank flooring on the west side. (Tr., pp. 56-57, 6i-63, 109110, 115.) He was, therefore, entirely familiar with the location and knew that the plank walkway extended all the way .
across on the east side, and that the plank flooring on the
west side stopped at the point stated. vVe make this statement as to Wilmouth's knowledge of the situation because
that is a necessary conclusion from the testimony.. The statement will in all probability be contradicted by plaintiff's
counsel. However, we will hereinafter quote from the testimony on the point, from which this court will, of course,
draw its owi1 conclusions.
•· While plaintiff's counsel and. some of her 'vitnesses refer
to the openings beyond the plank flooring on the west side of
the bridg·e as a "hole", whi-ch at first gave the trial court the
imt>ression that they meant a "hole" in the plank flooring,
the record was made clear on that point, namely, that by the
term ''hole'' they meant the opening above desGiibed 3 feet ·
2 inches wide by 12 feet 2 inches long between the ·gussets
on either end of each opening and the ends of the ties and
the west side of the brdige on the sides of the opening. (Tr.,
pp. 45-46, 124-125.) 1\7e mention this in order that this Honorable Court may not misunderstand the use that those gen·
tlemen made of the 'vord "hole''.

~upreme

8

Court of .Appeals of Virginia.

At the conclusion of the testimony the defendant demurred
to the evidence on the grounds stated in the demurrer (Tr., ·
pp. 156-157}, which demurrer the court overruled and entered judgment for the plaintiff, as aforesaid.

ASSIGNMENT OF E.RROR NO. 1.
Your petitioner assigns as error the action of the trial
court in overruling your petitioner's demurrer to the evidence and in entering judgment for the plaintiff for damages
in· the amount awarded by the jury, with interest and costs.
ARGUMENT.

I.
The defendant was an interstate carrier and the decedent
was engaged in interstate commerce, and this action is, therefore, governed by .the Interstate Commerce Act.
At the time the decedent is claimed to have met his death,
he was taking a record of the initials and numbers of the cars
composing Train No. 55. Many of these cars contained goods
for and were destined to interstate points (Tr., pp. 103-109, .
] 12-113, 151-152).

,

It ·was long since settled by decisions of the United States
Supreme tCourt that even a yard clerk engaged in making a
record of the cars in a train containing interstate shipments
is engaged in interstate commerce. Wilmouth was not only
making such a record from the cars composing the train, but
he 'vas a member of the crew which had come on duty to take
the train on the road haul in its interstate journey. Hence,
there can be no question that he was engaged in interstate•
commerce and that the ac.tion is governed by the Interstate
Commerce Act as construed and applied by the Federal
Courts.
See:
St. Louis,· etc., Rwy. v. Seale, 229 U. S. 156, 159-160, 161.
Pecos & N orther·n Rwy. v. Rosenbloo1n, 240 U. S. 439, 440441.
1 Roberts Federal Liabilities of Carriers, Sec. 515, p. 894,
and S'ection 520, p. 903. .
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Not only is the question of ultimate liability dependent
upon the Federal Employers Liability Ac.t as construed by
the Federal courts, but in the language of the United States
Supreme Court ''the kind or a.n~ount of evidence required to
establish it is not subject to the control of th~ several states".
~J:hus in C. 1lf. and St. P. Rwy. Co. v. Coogan, Spec . .Ad1nrx.,
271 U.S. 472, the United States Supreme Court, in. reviewing
a decision of the Supreme Court of ~finnesota, at page 474,
~aid:

''By the Federal Employers' Liability Act, Congress took
possession of the field of employers' liability to employees
in interstate transportation by rail; and all state laws upon
that subject were superseded. Second Etnployers' Liability
Cases, 223 U. S. 1, 55; Seaboard Air Line v. lldrton, 233 U.
S. 492, 501. The rights and obligations of the 11etitioner depend u.pon, that Act and a1JplicabTe principles of co1nmon law
as interpreted by the federal courts. The ernployer is liable
for injury or death resltltin_q in whole or in part frotn the
neglige·nce specified in the Act; a.nd proof of such negligence
is essential to recovery. The kind or a1nount of evidence req~d1·ed to establish it is not mtb.iect to the control of the several states. This court will exa1nine the record, and if it is
fo~tnd.that as a rnatter of law, the evidence is not s-ufficient to
sustain a finding that the carrier's negligence was a ca'Use of
the death, judg1nent against the ca,rrier will be reversed. St.
Lou.is & Iron 1J1tn. Rwy. v. McWhirter, 229 U. S. 265, 277;
New Orleans & N. E. R. R. Co. v. Harris, 247 U.S. 367, 371;
New Orleans & N. E. R. R. Co. v. Scarlet, 249 U. S. 528. (Italics supplied.)
See also Will-iamson v. B. A. L. Rwy., 136 Va. 626, 633.
Hence in discussing the decisions ·which control the issues
in this case, we will confine ourselves chiefly to the decisions
of the federal courts both as to the question of ultimate liability and the character of testimoi1y required to establish
such liability, and the decisions of the state courts which
deal with and apply the Federal rule.

II.
The evidence does not disclose any facts from which it can
be determined how 'Vilmouth's death occurred, or, if he fell
in the river and drowned, that it resulted from any cause or
condition for which the defendant would be responsible. It
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dependent upon mere guess or speculation which cannot
support a judgment for the plaintiff.

jg

It is, of cours~, settled by the U.S. Supreme Court decisions
that the burden is 'upon the plaintiff to show not only that
the decedent met his death but that it resulted proximately
irom a negligent cause or condition for which the defendant
is responsible. That, we submit, the plaintiff in this case
has wholly failed to do. · The last time Wilmouth was seen
was by Johnson, at which time Wilmouth was two or three
ear lengths from the end of the plank flooring on the west
side. When Wilmouth asked for the initial and number of
the last car Johnson thought .he was 10 or 12 feet north of
where he, Johnson, was then working. A few seconds later
u splash was heard in the water and Wilmouth was not seen
or heard of thereafter until his body was found in the river
the following .April. The case presents many speculative
possibilities. 'Wilmouth may have attempted to cross over
the cars to the east side of the bridge, as the testimony shows
the trainmen frequently did, and in so doing may have fallen
and landed in the water. He may have had heart failure,
vertigo, or other like physical failure. He may have been in a
temporary state of thought or oblivion, and unconsciously
stepped off the end of the plankway. Other speculative possibilities present themselves. That is wholly inadequate to
suppQrt a verdict ho,vever. The manner in which he met
his death and the cause thereof must be established by evidence as a prerequisite to recovery and not left to guess and
speculation. lviany cases stating and applying the Federal
rule are in point. vVe first quote from three S'tate Court decisions as their facts, as well as the principle applied, are
practically identical.
·
In.the ca.se of H o~vc v. IJfichigan. Central Ry. Co., (~Iich.)
211 N. W. 111, decided December 8, 1926, the Supreme ·Court
of the State of Michigan had before it a state of facts subtantially identical with the case at bar, involving the death
of a railroad employee, and a charge of negligence in failing
to provide a safe place to work a.t a railroad bridge. The
facts as stated by the co11rt at pages 111-112 are as follows:
''For 14 years Fred. C. Howe had been employed by the
nlichigan .Central Railroad Company on its trains, either as
fireman, brakeman or conductor. December 30, 1923, he was
working as rear brakeman on a 70-car through freight train,
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running from Jackson to Detroit on the eastbound main of·
a double track. The train made no stop after it left Jackson
until it arrived at a point about two miles east of Dearborn,
when one was made by the engineer because of a block signal ahead. It was nig·ht, and was dark, foggy, and rainy. It
happened that the way car of the train, as it came to the stop,
stood on the railroad bridge over ·the River Rouge. In it at
the time were the rear brakeman,. Howe, and Hillmer, the
conductor of the train. It 'vas the duty of Howe to immediately go back of the train, 'vith flagman's signals, a sufficient
distance to insure protection by placing two torpedoes, and,
when necessary, also displaying lighted fuses.
A.s the train came to a stop the conductor left the car by
the north front steps and proceeded along the t~acks for observation. He had proceeded but a short distance when the
train started, and he mounted the way car as it came along.
On entering the car he discovered that Howe was not there.
'rhe last the conductor had seen him was· just before he (the
conductor) left the car. At that time Howe was standing
by the rear door of the car, buttoning his coat preparatory
to going out, 'vith his two lighted lanterns, one white and
one red, at his feet on the floor. He was never seen alive by
any one after that, although immediately after he was discovered missing the train crew made search for him. He
was found dead in the river the next day about 8 o'clock in
the forenoon.
''The bridge on which the way car stopped is 118 feet long,
28 feet 4% inches wide, and 22lj2 feet above the water. From
the ball of the south rail of the eastbou1id track to the south
edge of the bridge the distance is 4 feet 2% inches, and fro~
the outside of the bottom step of the way car to the outermost edge of the bridge 24~/8 inches. The space between the
track and edge of the bridge is filled with broken stone bal- ·
last held by the tracks on one side and a steel band along the
edge of the bridge on the other. ~ * * There were no railings
on the bridge on either side.''
The court, at page 113, after stating that "We are not at
all impressed that any negligence on the part of the defendant was established", said:
''But, assuming negligence (which we do not concede) we
find an utter lack of evidence sufficient to sustain the contention that such neglig·ence was in fact the proximate cause
of decedent's death.
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"Counsel arg·ue that the logical and reasonable inference
as to the .cause of his death is that he alighted from the right
hand rear step of the way ca.r, 'vhere there was availa:ble to
him about 24o/8 inches of landing space; that this _was not
sufficient, and as he stepped from the car he fell over the edge
of the bridge and struck one of a number of spiles that had
been permitted to remain in and projec.t out of the water, and
that he was thereby rendered unconscious and suffocated in
the water 'vithout a stn1ggle. That he struck one of the spiles,
counsel claim, is evidenced by the fact that when his body was
found it had a lifelike appearance. A physician who examined it stated there was no discoloration, no bruises on
the scalp, the skull was intact, air was in the lungs, there was
no evidence of hemorrhag-e from the nose, ears or mouth, and
no discoloration such as sets in very shortly after death-all
of -which it is claimed tended to show that there must have
been some external blo"r or a similar condition to render the
deceased stunned or partly unconscious when he struck the
water. And it is also claimed that had decedent not fallen
into the river in this manner and struck a spile in so doing,
he would not have been killed by the fall and could have
walked or swam out of the water.
"This is one possible explanation of the 'manner decedent
came to his death.. It is by no n~eams the only one. No eyfi.t
saw hi'm after he left the car. No one even knows fro1n which
side of the car he le.ft. Is it n-ot just as poss·ible that 1H
stu.mbled or slipped fron~ the platform or steps of the car and
fell into the river? If he d.id, the space afforded hi1n for
'Walking between the car and the edge of the bridge had nothing to do ~vith it. One theory is as reasonable as the other•
.Additional ones 1night be a;nd have been advanced, bu,t the
j-u.ry shottld not be 11er1nitted to conjectttre that he fell front
one cause and not fro·Jn anothe-r.
''.That there ~vas no eyew·it,ness to the accident does not always prevent the rnakin.fJ of a possible isszte of fact for thfil
ju,ry. B1.tt the bttrdm'b of establishing proxi1nate ca;use, as
well as that of 'lwgU,qence, alwa,ys rests upon the cmnplaining
tJarty, and no tJres·umt1Jtion of it is created by the 'mere fact
of an. accident. Smneth-ing 1nore shmt.Zd be offered the j1~ry
tha-n a situat,ion wh·ich by ingenious interpretation s'llrgpests
the m,ere possibility of defendant's negligence being the ca;use
of the injury."

Then after reviewing and citing a large number of cases,
among which were the TJnited States Supreme Court a.nd the
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two Federal cases quoted from herein, the court, at page 114,
said:
"We have examined many cases to which our attention has
been called by appellee's brief, holding the proof, in the particular instance, to be sufficient for submission to the jury.
But they are not convincing that the facts in the instant case
warrant such submission. There is no evidence that Howe
fell from the bridge, but, if he did fall, there is nothing to
warrant the conclusion he fell after alighting from the steps,
no1· that his fall tvas ca.used by any neglige·nce of the defendant. The cause of his death. remains a matter of theory and
conjecture. ''
Another case very clearly in point i~1volving a wharf is that
of Lyford v. Boston & IJiaine R. R. Co., C~fass.) 116 N. E.
416, in which the court said:
''The deceased 'vas a night watchman upon l\fystic Wharf.
There was evidence tending to show that it was his duty to
'ring in, at regular intervals, certain boxes, twelve in number, situated at various points on the wharf. * * * .A.t 6 :30
p. m. on November 5, 1914, the deeeased began to make his
rounds of the boxes for the first Hme that day; that he rang
in seven boxes as usual, but never rang in another box'. Because of the failure to ring in the next box a seareh 'vas instituted within a few minutes, but no trace of him then was
foun dexcept his hat floating in the water and his keys on a
lighter moored to the wharf. A man near by heard a splash
in the water and next morning the lifeless remains of the deceased were found clinging to one of the piles near the eighth
box. He was a man of good habits, in excellent health, and
never troubled with vertigo or heart disease, but according
to the medical examiner, 'it was impossible to say from his
examination whether or not the deceased had a stroke of
paralysis, or vertigo, or heart disease prior to failing· into
the water'. The death was due to drowning and there were
no marks on the body indicating an Injury before death. The
wharf 'vas entirely covered by a shed 'vith the exception of
a strip about two feet wide. Outside this and along its outer
edge extenc].ed a raised log one foot in diameter capping the
outer row of piles supporting the wharf. Along the inside
of the log· at varying intervals were larg·e iron cleats around
which ropes were wound to make lighters fast to the wharf.
The eighth bo·x was reached only by this narrow space, which
must be traversed fo.r about fifty feet. There was a loose
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plank in the flooring 'about midway behveen two escalators
or drops', and in the path of one going to the eighth box.
~Phis loose plank was about twenty inches long and seven
inches wide, fitting into the walk; level to the rest of the
planking as far as could be observed, although there was a
slig·ht accumulation of dirt under it and one end projected
a little. Lt would not move when walked upon.
''There is nothing. in this ev·idenoe to show that the deceased
met his death thrm~gh any negligence of the defendarnt. .It is
wholly a matter ·of conject11,re how the deceased happen.ed to
get into the 1oater. It is entirely spemtlation whether it 'was
dtte i'lt any degree to negligence of the defendant.· There is
nothing stronger than sunnise that he 1nay have tripped over
the loose plank rather than against one of the iron cleats .or
fallen into the water frorn son~e other ca~tse. The case is 'well
1.!Jithin the a~tthority of 'll!lt'lnermts decisions, only a fe'tv of
which need be cited. Childs v. Am. ExtJress Go., 197 Mass.
337, 84 N. E. 128; Bi.rJwood v. Boston & Northern St. Ry., 209
~fass. 345, 95 N.· ·,m. 751, 35 L. R. A. (N. S.) 113; Leary v.
Fitchbu.rg R. R., 173 ~lass. 373, 63 N. E. 817; Ridge v. B oston Elev. Ry., 213 ~{ass. 460, 110 N. E. 667; Sanderson's Ca-se,
224 Mass. 558, 113 N. E. 355; Moynihan v. Boston & Maine
Rail1~oad, 227 ~lass. 180, 116 N: E. 225."

S'ee also C. B. & Q. R. Co. v. Bernanl, (Neb.) 49 N.
?.62, wherein the court, at page 364, said:

vV.

''We have thus far, in the consideration of this case, assumed that Persinger climbed down the ladder on the side of
the car, and, on account of the bridge not having a floor and
railings, he fell and lost his life. There is no conflict in the
testimony bearing upon the question as to how the accident
occurred. Nor is there a single fact or circumstance disclosed by the evidence which tends to show that the deceased
attempted to climb down off of the car on to the bridge. No
such inference can be properly drawn from the evidence,
while, on the other hand, the testimony of the engineers, which
is all the evidence given on that branch of the case, tends to
show that he fell from the car. What oa'ltsed him to fall, no
one knows. That part of the t,rfllin on which he U'~'as standing
was not moving, nor was an engine attached to it. It is 71lain
f.o 1,1s that Persinger's death was the ~result of an 'ltnacco~tnt
able acciden.t, for which no person was to bla1ne."
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'rhe same principle is applied in the following Federal
cases involving somewhat different locations, but 'vhich are
not distinguishabJe in principle:

In the case of Chicago, Milwookee & St. Parul Ry.. Co. v.
Coogan, Adm.rx., 271 U. S. 472, whcih was decided on June
1s.t, 1926, the negligence relied on was that there was an air
pipe line about 800 ft. long fastened to the railroad ties by
clamps and spikes near the south rail of the track. Some 15
feet of this line had been 'loosened and bent toward the rail,
leaving a space of about 4 inches between it and the ties.
Cars were taken from other tracks and put upon this track
to make up the train. The caboose had been placed on the
track and two other cars which.were controlled by the brake~
man by means of a hand brake had likewise been put upon
the track and coupled automatically to the caboose. The decedent was then standing on the ground beside the caboose.
That was the last time he was seen before the accident. In
like manner 9 or 10 other cars were placed on the track under
control of the brakeman, and coupled to the others. Then
three or four cars which were coupled to the engine were
placed on the track and brought in contact with and coupled
with the other cars. The brakeman in going to the rear of
the train found the body of the decedent at the 'vest end of
the second car, and lying parallel with the track outside the
south rail and on or near the ends of the ties. There were
indications on the ground sufficient to show that he had been
between the rails of the track, that he had been run over by
one of the cars, his left leg· and left arm crushed and his body
drag·ged about 15feet. The evidence sho,ved ifwas decedent's
duty to couple the air hose and that prior to the accident all
such couplings had been made except one that the brakeman
made and one at tho caboose. The theory of the plaintiff's
case was that he went b~tween the cars to make a coupling,
'that when he attempted to straighten up his left foot was
Cl\ught under the pipe and· he ·was forced backward, run over
and killed. There was a ''rounding depression'' on the shoe
just above and parallel with the sole. Upon this state of
facts, the United States Supreme Court reversed the judgment for the plaintiff and held that the matter was entirely in
the realm of speculation and conjecture, which was not
enough. In concluding its opinion, the court at page 478
said:
''And, assuming that the depression on the shoe counter
'vas made by contact with the bent pipe, there is nothing ta
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indicate 'vhether it was made at the time deceased was knocked
down or later 'vhile he was being dragged. But there is
nothing to show that the pipe had ()Jny cnonection with thl4
accident. The fact that decease·d was run ov-er and killed at
the time and place disclosed has no tendency to show that his
foot was caught. One between cars coupling the air hose is
very liable to be run over if the train is unexpectedly moved.
A finding that his foot was not caught under the pipe is quite
as consistent with the evidence as a finding that it was.
"It is the duty of the trial judge to direet a verdict for
one of the parties when the testimony and all the inferences
which the jury reasonably may draw therefrom 'vould be in·
sufficient to support a different finding. Baltimore & Ohio
R. R. Co. v. Groeget·, 26(} U. S. 521, 524. When the evidence
and the conclusions which a jury might fairly draw from the
evidence are taken most strongly against the petitioner, the
contention of respondent that the bent pipe caused or contributed to cause the death is 'vithout any substantial support. The record leaves the matter in the realrn of spemdation and conjecture. That is not enough. Pawli~ng v. United
States, 4 Or. 219, 221; Patton v. Texas & Pac. Railu:au Co.,.
179 U. S. 658, 663; Looney v. Metropolitan Railroad Co.,
200 U. S. 480, 488; St. L. & Iron Mtn. Ry. Co. v. McWhirter,
su.pra, 282; St. Lo~"is-San Francisco Ry. Co. v. Mills, a;nte;
p. 344.,
Another Federal case in point is that of 81nith v. Philadelphia & R. Ry. Co., 3 Federal (2d) ()04, decided by the Circuit
Court of Appeals for the Third Circuit. The opinion of the
court at page 605 is as follows:
"The question involved in this case is whether there was
any evidence produced which tended to show negligence on
the part of the defendant railroad. The court below held
there was not, and instructed the jury to find for the defend..
ant. This action is here assigned for error.
''A study of the records clearly shows such instruction was
right. The husband of the plaintiff was a freight train conductor. His train had entered a freight car classification
yard, 'vhere it made a s'vitching movement. In the course of
his duty, the deceased had to go alongside of his freig·ht cars
and compare their numbers with tickets he had in his possession in order to classify the cars and shunt them to their .
proper tracks. He was walking alongside two standing cars,
'vhich had no engine attached to them, when last seen alive
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by a car inspector, who passed him in going to a shanty where
car repair parts were kept. After attending to his duties,
the inspector turned to come out of the building, and in doing
so faced a 'vindow. Hearing the sound ordinarily made in
the yard by the impact of two cars, the inspector raised his
eyes and saw a man-who subsequently proved to be the decedent-lying under the wheels of a car whic.h had struck the
cars alongside of which he had last seen the decedent. The
striking car had neither engine nor other car attached to it.
There was no evidence 'vhatever how or for what purpose
the decedent came to _be on the track, what brought the striking car to the standing ones, or, indeed, any fact or circumstance showing how the accident happened. S'uch being the
case, the court rightly told the jury, and it could do no otherwise:
'' 'I cannot see in any of this evidence anything which
would enable a jury to do more than speculate; that would
enable a jury to fall back upon any proof as to what caused
the accident. The whole evidence, so far as it has to do with
the accident, seems to me to be rather as to a date, a time,
subsequent to the accident; to be sure, immediately after the
crash, bu.t there is no e'Qidence that I can see at all that a jury
could consider as proving anything of negligence on the pa'rt
of the officers, age·nts, o1· employees of the railroad. It i'lnJJresses tne as being one of those ·nnfortttnate, bu.t i·nexplicable,
happenings, which is not sztscepti.ble of tJroof, and in the absence of tJroof it seents to me that the plaintiff's action must
fail.'
·
''The judgment below is affirmed.''
Still another Federal case in point is Readilng Co. v. Boyer~
6 Federal (2d) 185, in which the ~ourt at pages 186-187 stated
the facts and its conclusions as follows:
"The freight train was approaching Sinking Spring, Pennsylvania. At that point the crew were under orders to cut
out the twelfth and thirteenth cars and place them on a siding. In order to do that it was necessary for the engineer
to slo'v do,vn the train as it approached the s'vitch and stop
at a point where all cars back of tl1ose which were to be cut
out should remain standing east of the switch. The train was
then to be broken at the rear end of the thirteenth car, the
forward part of the train including the two cars was to be
moved past the switch, the switch thro,vn, the train backed
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on the siding and the two cars dropped. Then the engine
and accompanying cars were to be moved forward and, on
the switch .being thrown to its original position, they were
to be moved back on the train track and the remainder of
the train picked up. Boyer, the brakeman who was to make
the cut, was riding in the engine. It was night. On approaching the switch he was seen to take his lantern and pass to'"'ard the steps between the engine and the tender. The engineer heard the safety chains drop, which indicated that he
was about to alight. This ·was the last seen or heard of Boyer
alive. His mutilated body was found between the main track
and siding near the frog and a piece of his clothing was found
on a bolt of the second journal box on the first truck of the
tank. How he 'lnet his death no one kno'WS. Whether in desce.nding the wet steps he fell f-ron~ the tender, or in ali.qhting
he was th1·o-wn under the train because of insecure footing
in 01n 'Wnballasted place, or, afte1· safely alighting, he ~vas'
stnwk th1·o~tgh some fault of the railroad company or of his
own were questions left to the jury. Until the jury found
how he had died, they, of course, could not find the cause of
his death, and until they found the cause of his death they
could not determine 'vhether it was due to negligence and
·whether the negligence, if any, was that of the defendant.
''There was no evidence which tended to prove how the accident happened. As we have stated, it might have oetCurred
in one of several ways. The only way conceivably involving
negligence of the defendant was the lack of ballast betwem~
the mam track and the track of the siding. We do not concede that lack of ballast in s·uch a place constituted negli.qence,
yet, ass1Jlming that it did, there is ·no evidence which remotely
indicates that the decedent 'lost his footing and was thrown
under the train' because of lack of ballast. As there were
other ways in which Boyer 'might have 'met his death which
did not involve negligence of the defendant, the· case falls,
1ve think, within the rule of Murray v. Pittsburgh, etc., R. R.
Co., 263 Pa. 39-g, 403, 107 A. 21, 23, followed by this court in
Philadelphia d!; Readinl} Ry. Co. v. Cannon, 296 F. 302, where~n the Supreme Court of Pennsylvania said:
"'It is not enough for plaintiff to show his injury might
have been due to more than one possible cause; for only one
of 'vhich defendant is responsible. He is obliged to go further
and show the cause that fastens liability upon defendant was
the proximate one and the jury should not be permitted to
base a verdict upon a mere conjecture that the injury was
caused by one or the other.'
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''This is but anoth~r -statement of the old rule that a party
to recover damages for injuries occasioned by negligence must establish negligence by affirmative testimony. Of
course this does not mean that negligence must always be
proved by the testimony of eyewitnesses, Philadelphia tt
Read·ing Ry. Co. v. l!}ffinger, (C. C. A.) 299 F. 950, but it does
mean that it must be established, if not by the testimony of
eye witnesses, then by surrounding facts and circumstances
'vhich, though inanimate, speak the truth and affirmatively
prove the facts.. We cannot find in the record any testimony
·which tends. to prove how Boyer met his death, am..d, accord-)
ingly, we have not fou,nd any evidence to support the verdict
of the jury that his death was occasioned by negligence ofi
the defendant."
·
~eeking

~he

judgment of the trial court was reversed.

We need not enter into a further discussion of the facts
of this case in relation to the principles announced and applied in the foregoing cases. We submit the instant case cannot be distinguished from the foregoing cases, and that they
control the issue before the court. It is wholly dependent
upon guess and speculation. That is insufficient and cannot support the judgment.
III.
If it were established that Wilmouth stepped or fell off
the end of the plank flooring on the west side, through the
opening into the water and drowned, the defendant nevertheless was not guilty of negligence proximately causing or contributing to his death.
As shown in our statement of facts, the boardwalk way
on the east side of the bridge extended all the way across the
river for the use of employees on the bridge and going from
one side of the river to the other. The plank flooring on the
west side of the bridge south of the south switch was for the
use of trainmen in operating the south switch and extended
an ample distance south of that switch for the protection of
such employees. The initials and numbers of the cars appeared on their east side as well as on their west side and
Wilmouth could have gotten them from the east side no matter how far the train extended out on the bridge. He was
not required to go on the west side of the bridge in pe't·. forming his duties. He went there of his own volition and
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election. The defendant had provided a completely adequate
and safe place for him to perform his duties.
The case of BaJ,timore & Ohio Railway Co. v. Newell, 196
Fed. 866, decided by the U. S. ,Circuit" 0ourt of Appeals for
the 3d Circuit appears to be directly in point. That was a
case in which a member of the yard cre'v went between an
unloading platform and a car and sustained injury by being
caught between the platform ·and the car. His duties did not
require him to be there. The court in denying recovery and
reversing judgment of the trial court, at pp. 868-869, said:
1

"Railroading is at best a somewhat dangerous employment, and requires and bespeaks reasonable prudence and
Clare on the part of those employed in its conduct. Undoubtf1dly there are, in the general course of its business, specific
places and situations in which employes are required to work,
and there is a clea.r legal duty imposed upon the railroad·
<!ompany to keep these places safe for that purpose. The
qu,estion, therefore, that arises in the case before us is, was
the space bet'ween the ed_qe of the freight platfor·m and the
body of a fre·ight car a place within which the plainliff ~vas
requd1·ed to work, and therefore to be kept reasonably safe
for that purpose by the defe·ndant? lVe think not. On the
cont1·ary, it was a place from which en~ployes were excl'ltded
by the obviotts situation. The freight platform was made
for the convenience of loading goods onto cars and receiving goods from cars while standing on the siding. The platform, therefore, was a place upon which servants of the defendant were required to work, and which it was the duty of
the defendant to make reasonably safe for that purpose. If
-such platforn~ had been insecurely built, was not of sufficient 'vidth or dimensions to allow one to work thereon without danger, or, perchance, built so far from the siding as to
allow one to slip between the platform and the cars, it might
well be said that it 'vas an unsafe place in which to work, for
which the defendant would be .liable. But it is not as to the
platform as a place to work upon that the allegation of unsafety is made, hut as to the space between the side of a
freight car and the edge of a platform, in which no employe
was required to work Clearly the railroad company UJas not
obliged, in considering the di·;nensions of that space, to pro'Vide for the safety of one who volu,ntarily placed hunself
therein.''
And at pages 869-870, said:
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"There is no evidence, however, to show that the plaintiff,
or any other employee, was required to run along between
these cars while they were moving, much less that he should
do so while passing the freight platform in question, and in.
cur the dangers of so doing. This platform was not a concealed object, or one difficult of observation, and the plaintiff
unquestionably was familiar with its existence and locaHon
during the whole period of his long Eervice. Not only· was
the space between the car· and the platform obviously not a
place in ·which the plaintiff or any other employe was required to work, in .the manner in which he alleges he was
working, or in any other manner, but there is no evidence that
at any other time such work was required to be done in that
space. There was nothing, therefore, in the situation which
could suggest to the railroad company i.n constructing the
platform in question, that it 'vas encroaching upon or in any
way affecting the safety of a. place in which its 'vorkmen were
expected to work. It provided a platffJrm, the safety of
which, as a place whereon its employes were required to work,
it was its duty to protect. To hold that thi8 spc~Jce between
the platform. and the car 'Was a pla;ce to 'Whi(:h the obligation,
of the e'lnploye1·, to f~tntish a safe 11lace in ·which to 'WOrk, a1Jplied, 'Wo·uld be to i·mpose -u.pon a 1·ailroad a liab·ll-itJI uf l-ike
kind as to every place or sit~tation 'Which could be col.led rlan,qerou.s to those 'Who placed the11Vselves within its da-n,qer.~, u.nder circumstances however casu,al or unforeseen. Such t.>laces
·Cannot' be made safe as against accidm~tal or unfo-reseen happenings. The operative requirements of a railroad prevent

their being made so in the respect demanded by the plaintiff.,,
After referring to a number of cases relied upon by the
plaintiff, involving unsafe places where the employee 'vas required to work, and after pointing out that they were distinguishable from the case where the employee was injured
in a place 'vhere he was not required to be, the Circuit Court
of Appeals reversed the trial court for the reason stated in
the foregoing quotations.
As will appear from the foregoing quotations, the court
pointed out that had the platform been defective and an employee who was required to work on it had been injured, it
would present a different aspeet. Likewise, in this case the
boardwalk way extending entirely across the bridge on the
east side was perfectly safe, and the place provided upon
'vhich "\V'ilmouth should have performed his duties. How-
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ever, he elected to go ·on the west side where he was not required to be, and if he fell through the ·opening in the bridge
on that side, that resulted from his own act and not from the
breach of any duty which the defendant owed to him. As to
the employees of the defendant who were -required to work
on that side of the bridge at the switches, the place was perfectly safe in every respect, as the plank flooring on the west
side extended sufficiently south beyond the last switch for
their protection.
The more recent case of Philadelphia & Reading Ry. Co.
v. Allen, 9 Fed. (2dt 854, decided by the U. S. ·Circuit Court

of Appeals for the 3d Circuit· on Dec. 29, 1925, was another
ease in which an employee was injured by going to a place
that he was not required to be in the performance of his duties. The following facts are taken from the opinion of the
court at p. 855 :
"It was night. Allen, when on track No. 4, gave the en·gineer the 'high-ball' with his lantern, a signal to come back
and hook up. The eng·ineer then slowly backed the engine
o~ track No. 2 toward the train, knowing that somewhere
he would pick up Allen. Opposite the station and between
this track and the next there is a passenger protective fence
about one hundred feet long and with a clearance of about
one foot between fence and passing trains. As the .engine
backed, two of the defendant's employees stood with lanterns
at opposite ends of the rail-sill of the tank. The engine movement being rearward, these men were standing forward. and
'vere looking in that direction. The engineer in his cab, seated
with his back. to the pilot, also was looking in the direction
of the rearward movement. Allen, instead of meeting the
train before it had reached or after it had passed the fence,
evidently made a short cut and either walked around the
fence, climbed over the fence, or passed through the gate,
and, unf<>rtuna.tely, took a position midway its length and
'vithin the narrow clearance between the fence and the oneoming engine. The tank passed him but he was struck .and
killed by the overhang of the engine.''
The plaintiff charged failure to provide a safe place to
work and negligence on the part of the engineer in not seeing
the decedent. The court held as a matter of law that the engineer was not negligent, and in concluding its opinion said,
at p. 856:
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"Moreover, we are of opinion that the court being confronted with uncontradicted evidence that Allen's work did
not .require him to be in the place where he 'vas injured,
should have directed a verdict for the defendant on the ground
that the railroad company, his master, without kn.Jwledge of
his presence, did not owe him the duty of protecting him from
its dangers. B. & 0. R. R. Go. v. Newell, 196 F. 866, 116 C.
C. A. 428; Reese v. P. & R. Ry. Go., 225· F. 518~ 140..C. C. A.
660; Leh~gh ValleJJ R. Co. v.. Passinier (~C. C. A.), 4 F. (2d)
~.
.
'' N otwithstandinp: the_ earnest and thorough presentation
of the case for the plaintiff, "Teare constrained to reverse the
judgment of the District Court and direct that a venire facias
de novo be awarded."
The case of Toledo, St. Louis & Western Ry. Co. v. Alle1~,
72 L. Ed. . ....... , March 1st, 1928, U:. S'. Supreme Court
Advance Opinions, p. 267, which was decided February 20th,
1928, is pertinent. In that case a car checker of about
eighteen months' experience 'vas caught between two cars on
different tracks on account of insufficient clearance for a man
standing between them. The court pointed out the freedom
of choice in providing facilities and places, and in that conllection at p. 268 of the Advance
Opinions, said :
.

.

''But fault or negligence may not be inferred from the
mere existence of danger or fr<?m the fact that plaintiff was
struck and injured by the moving car."
At p. 269 the court also said: ·
''Carriers, like other employers, have much freedom of
choice in providing facilities and places for the use of their
employees. Courts will not prescribe the space to be main.tained between tracks in switching yards, nor leave such engineering questions to the uncertain and varying opinions
of juries. Tnttle v. Detroit, G. H. & M. R. Go., 122 U. S. 189,
30 L. Ed. 1114, 1116~ 7 Sup. Ct. Rep. 11.66; Randall v. Balti'lnore & 0. R. Go., 469 U. S. 478, 482, 27 L. Ed. 1003, 1005,
3 Sup. Ct. Rep. 322; Washington & G. R. Co. v. lVlcDade, 135
lJ. S. 554, 570, 34 L. Ed. 235, 241, 10 Sup. Ct. Rep. 1044.
}laving regard to pla.intiff's knowledge of the situation, it
is clear that the evidence when taken most favorably to him
is not sufficient to warrant a finding that defendant failed in
any duty owed him in respect of the space between the tracks.

---------------
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1Ylissouri P. R. (J"o. v. Aeby, S'tt,pra. The court erred in submitting that question to the jury.''

The above language of the court is especially applicable
to this case as the defendant had provided the walkway entirely -across the bridge on the east side for use of employees
.goi~g. out on the bridge, other than the employees operating
the switches on the 'vest side of the bridge in switching operation, and there was no reason why "\Vilmouth should have
elected to perform his duties on the 'vest side of the bridge.
As we have shown, the walkway on the west side extended
an ample distance south of the last switch for the use of trainmen operating them.
The case of i1lcCully v. }Jonongahela Ry. Co., 137 Atl. 623,
decided by the S'upreme Gourt of Pennsylvanioa on . .£\pril 11,
1927, is pertinent. That part of the opinion bearing upon
this issue is long and we will not quote it. I-Io,vever, we invite the court's attention to the opinion at pp. 623-625.

IV.
'l1he decedent assumed the risk.
If 'Vilmou th met his death in the manner alleged, and if
the defendant could be charged with negligence in not providing a safe place to work, which we submit is not the case
in view of the circumstances shown in evidnece -and the authorities discussed in the fore-going argument, he nevertheless assumed the risk and therefore plaintiff cannot recover.
Wilmouth was engaged in interstate commerce and that
la'v governs. It was long since settled by the United States
8upreme Court that an employee assumes not only the ordinary risks of the employment but that he assumes also the_
risks of injury from- negligence when the negligent condition
is either kno'tiJ'I't or is so open and ob11ious that the employee
must be charged with knowledge thereof. In the case of
Choctaw, Oklaho1na, etc., R. R. Co. v. JJicDade, 191 U. S. 64,
the court, at page 68, said:
''The question of assumption of risk is quite apart from
that of contributory negligence. The servant has the right
to assume that the master has used due diligence to provide
suitable appliances in the operation of his business, -and he
does not assume the risk of the employer's negligence in per-
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forming such duties. The employee is not obliged to pass
judgment upon the employer's methods of transacting his
busines·s, but may assume that reasonable care will be used
in furnishing the appliances necessary for its operation. This
rule is su.bject to the exception that where a defect is known,
to the ernploye, ot· ·is so patent as to be readily observed by'
him, he cannot contin;ue to use the defective apparatus in, the
face of kn01vledge and withou,t objectiot~, w·ithout assuming
the hazard incident to S'ltch a s·it·uation. In other words, ·t,j,
he knows of a defect, or it is so plainly observable that he'
may be presumed to know of it, atnd continues in the master's
employ without objection, he is taken to have made his election to contin1.ee in the erruploy of the master, notwithstlltndin,g the defect, and in such case cannot recover. The charge
of the court upon the assumption of risk was more favorable
to the plaintiff in error than the law required, as it exonerated the railroad company from fault. if, in the exercise
of ordinary care, ~IcDade might have discovered the danger.
Upon this question the true tt.:st is not in the exercise o:
care to discover dangers, b1tJ 'lvhether the defect is known or
plainly obsen;able by the employe. Texas & Pacific RJJ. Co.
v. Archibald, 170 U. S. 665."
In Schle1wmer v. BuJfalo, etc., Ry. Co., 220 U. S. 590, which
arose under the Federal Act, the court, at page 596, said:
"In the absence of statute taking away the defense, or
such obvious dangers that no ordinarily prudent person
·would incur them, an employe is held to assume the risk of
the ordinary _dangers of the occupation into which he is about
to enter, and also those t·isks and dangers which are known,
or are so plainly ob8ervable that the etnploye may be preS'lvmed to know of the1n, and if he continues in the master's
employ without objection, he takes upon himself the risk of
injury from such defects. Choctaw, Oklahoma, etc., R. Co.
v. McDade, 191 U.S. 64, 67, 68, and former cases in this court
therein cited.''
To the same effec.t is Bolrlt v. Pennsylvania R. R. Co., 245
U. S. 440, wherein the court, at page 445, said:
".At common law the rule is well settled that a servant assumes extraordinary risks incident to his employment or
risks caused by the master's negligence which are obvious
or fully known and appreciated by him. Shearman and Redfield on Negligence (6th Ed.), S~c. 208; Bailey Personal In-
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(2d Ed.), Sec. 385. This general doctrine was clearly
recognized in Gila Valley, etc., Ry. Co. v. Hall, 232 TJ. S. H4,
101; Jacobs Y. Scntrthern Ry. Co., su.pra; Chesapeake & Ohio
Bwy. Co. v.. DeAtley, 241 TJ. S. 310, 313, and Erie R. R. Co. v.
l'wr1wker, 244 U. S. 320, 324.
''The request in question did not accurately state any applicable rule of law and was properly refused. Already the
jury had been told that deceased assumed the ordinary risks
of his employment-a statement more favorable than plaintiff could properly demand. The ·risk held to have been ass~~tmed in the Horton Case certainly arose from negligence
of some officer, agent or e1nJployee; and if the negligence of
all these shou-ld be excluded in actions u,nder the Emplo~1ers'
Liability Act it is difficult to see 'what practical applicatio~
could ever be given in them to the established doctrine concerning assumption of risk."
·This principle under the Interstate A.ct has been applied
by the Supreme Court of Appeals of Virginia. Thus in Southern Ru;y. Co. v. Jacobs, 116 Va. 189, our court reversed the
trial court for refusing to give an instruction. on this point,
w·hich appears in the opinion at pages 195-196 as follows:
"Instruction 'A' asked for by the plaintiff in error and
refused by the court is as follo,vs : 'The court instructs t.he
jury that if they believe from the evidence that the existence
of the ci1;1der pile was known to the plaintiff, or that he had
been working for the Southern R.ailw~ay at Lawrenceville for
more than a year, and that the cinders had been piled at the
same place in the way described by the witnesses for many
. years, prior to the accident, and that the plaintiff had failed
to show that he had made complaint or obje~tion on account
of the cinder pile, then he assumed the risk of danger from
the einder pile, if there was any danger in it, and the act
of Congress approved April 22, 1908, permits this defense,
und the jury should find their verdict for the defendant.''
In reaching its conclusion, the court in that case at page
204 said:
"Upon the whole case, we are of opinion that the court
erred in giving instruction No. 2, as asked for by the defendant in error, and in refusing to give instruction' A' asked for
by plaintiff in error."
The Jacobs case was remanded and the instruction ''A''
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mentioned above was given on the second trial. There was
a verdict for the defendant which the Supreme Court of Virginia refused to review. The United States .Supreme Court
granted a writ of certiorari and approved the action ·of the
1Court of Appeals of Virginia ·on the first trial and affirmed·
the 'judgment on the second trial. See Jacobs v. Southern
Rwy. Co., 241 U. S. 229. At page 236, the United States ·Supreme .Court said:
·
"It is, however, contended that the conditions of the application of assumption of risk were not established and that
'to charge a servant. with assumption of risk the evidence (1)
must show that he was 'chargeable with knowledge of the
material conditions which were the immediate cause of his
injury', and (2) must establish his 'appreciation of the dangers produced by the abnormal conditions'. The testimony
of plaintiff is adduced to show that these conditions did not
exist in his case.
"He admitted a knowledge of the 'material conditions' and .
it would be going very far to say that a fireman of an engine who knew of the custom of depositing cinders between
the tracks, knew of their existence, and who attempted to
mount an engine ·with a vessel of water in his hands holding
'not over a gallon' could be considered as not having appreciated the danger and assumed the risk of the situation becm~se he had fo·rgottmt their existence at the time and did
not notice thent. Vve think his situation brought him within
the rule of the cases. Gila VaUey Ry. v. Hall, 232 U. 8. 94,
102."
.
See also Seaboard Air Line v. Horton, 233 U. S. 492, 504.
Innumerable ·other cases might be cited, but the foregoing decisions conclude-the matter and it would be useless to
do so.
We have, therefore, to consider in this action whether the
decedent had actual knowledge of the condition, or whether
it was so opm~ and obvious that he must be charged with4
knowledge thereof. And upon this point we invite the court's
attention to the testimony of tJ1e plaintiff's witnesses and
ihe one witness for the defendant, who testified in that connection, which testimony we will set forth at some length for
the convenience of the oourt.
At pages 35 to 37 of the transcript,_ Yard Conductor C. R.
:Smith, who made up the trains on this yard, testified:
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"Q. Mr. Smith, how long had you known Mr. Wilmouth!
A_. Why, I had known Mr. Wilmouth ever since I had been
in the employ of the Southern. He was an older man in the

service than I was .
. · Q. He was an older man in the service than you were?

A. Yes.
Q. Y.ou knew that that plank way on the west side extended
about fifty feet beyond the last switch, did you not1
A. Yes, sir.
Q. Was that a condition which was kno'Wn by the train
crews in general, including Wilmouth'
.Mr. Fulton: I object, unless he knows it.
A. I do not know what Mr. Wilmouth knew, but I suppose that everybody working for the Southern knew it, who
had been there any lengt]l of time.
Mr. Fulton: And I object to the answer so far as it is a
·supposition.
·
The Court: The.objection to the question and the answer is
sustained.
Witness: Well, I knew it. I do not know whether anybody
else knew it or not.
The Court: The physical facts can be shown as they existed, but whether a particular person had knowledge of it is
another question.

By Mr. Marks:
Q. How long had Mr. Wilmouth worked on this part of the
· yard, of :which the north end of this bridge with the plankway extending beyond the switch was a part!
A. I will answer it in this way: the record I guess would
.give you a more definite answer; I do not know. A good
many times. Many times. I could not say how many.
Q. You do not know how many times, but for a long period
of time?
A. I do not know. Possibly for a period of time, and he
would be on another job for a month or so. I did not keep
a record of it.
Q. So tha~ he had been working there for a very substantial period of ti1ne, under the conditions .which eristed on the
ni,qht of January 17, .1925, so far as the structure of the bridge
·was concerned?
A. Yes, sir.
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Q. In, its tJresent condition?
A. That is ri_qht.
Q. He had j-reque·ntly taken the nwmbers and initials of
the ca·rs prior to that ti·me, had he not?
A . .Yes, sir.
Q. .A.nd in doing so, he had gone out on this brid.qe to doi
it, had he not?
A. Yes. He hacl been ou.t on there before~ but I will say
that, as a rule, it was ·made up and he had to ,qet them on the
other side. That was the rule. Of course, there are exceptions.
·
· Q. He had g.otten them all the ~oay out on the other side?l
A. Yes, sir.
Q. .A.nd so he necessat·ily kneut that the plankway extended
on the other side.
A. He knew that.

Q. This train No. 55 was a regular train, was it not Y
A. Daily.
.
Q. A.nd he had been running on that train every other day?
Is that right~
A. That is right; for some time.
Q. In other words, he would leave here one night, and go
to Danville, and the next day he would come back from Danville, and the third he would take this same train out to go
to DanvHle ag·ain 1
A. Every other night.
Q. So ever.ll other -ni_qht he was engaged in the duties in
which he was enga_r;ed on January 17, 1925?
A. But I can not sa.y fot· how long. Of course, those men.
change runs very frequently; at tim.es 'more than at others.
Bu,t, of cou1·se, I kno~v that 1JI1·. TVilmmt-th had flag,qed on the
.iob a 'whole lot; a _qood many times; I cou.ld not say how
many.''
At pages 5-:1· to 63, T. B. Johnson, another witness for the
plajntiff, testified:
''Q. Mr. Johnson, how long have you ~een employed on this
yard?
A. I have been on the yard ever since December, 1920.
Q. Anrl had. Mr. lViltnouth been employed there during the
'most of that tim,e?
A. Yes, si·r, off and on.
Q. And you. had frequently seen him there yourself in the
put·suance of your duties?
A. Y cs, sir.
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Q. 11 ad yo'lt, ever seen hint taking the car list of this train
i.Vo. 551
.A. Yes, s·ir.
Q. Prior to this night1
A. Ye.q, sir.
Q. You had seen him do it frequently, hadn't you1
A. Yes, sir.
Q. Mr. Johnson, the yard engine, which was engaged in
making up this train, was south of the last car on the bridge,
was it not?
A. Yes, sir, south.
Q. In other words, the engine 'vas the nearest part of the
equipment towards S'outh Richmond Y
A. Yes, sir.
Q. And then north of the engine came the cars Y
A. Yes, sir.
Q. I. understood you to say that when you .gave Wilmouth
the initials and number or the last car you were between the
first and second car from the engine. Is that right?
A. Yes, sir.
Q. ....t\.nd that was beyond the end of the board plankway
on the west side of the bridge, wasn't it 1
A. Yes, sir.
Q. How far beyond, approximately?
A. I would say ten or twelve feet.
Q. ·yo·u knew you were beyond the board walk yourself,
didn't you?
A. Yes, sir.
Q. 'How did you know it Y
A. Well, the way I got over there by the ends of the ties,
ynu see.
Q. You left the end of the board walk and walked over on
the ends of the ties f
A. Yes, sir.
-Q. You knew that the board walk stopped there at a point
about fifty feet beyond the south switch, did you notY
A. Yes, sir.
Q. And you had known that all ·along since you had been
working in the yard, had you not 7
A. Yes, sir.
.
Q. Mr. JtVilmoutlz, had been on that side of the brid,ge befo1~e, had he not?
A. Yes, sir.
Q. And he had also taken the numbers on the east side
'Where the walkway extended entirely out, entirely acros.~ the
br-idge~ had he not?
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A. Yes, .sir.

Q. And isn't it ft·equently the case that, when the train is
made 1tp, the engine and a large 't7!lMnber of cars e~end ou~
on the bt·idge beyond the walkway on the west side1
A. Yes, sir.
Q. You were coupling the hose, were you· not f
A. Yes, sir.
Q. Between the cars Y
A. Yes, sir.
Q. And Mr. Wilmouth was taking the car numbers!
A. Yes, sir.
Q. He had nothing to do with coupling the hose, had he 7
A. No, sir.
Q. He was a member of the road crew!
A. Yes, sir.
Q. How did yo-u happen to gi'l.'e hint the numberI
A. Well, he asked me was that the last car in the train,~
thinking, I reckon--] tho1.tght it anyway, that he knew where
he was at; and I just raised 'ltp an,d got the nUlmber off of the
car a.nd gave it to· him..
.
Q. Why did you think he knew where he was at!
Mr. Fulton:
thought.
The ·Court:
Mr. F'ulton:
'J.1he Uourt:
Mr. :Marks:

I object to his answering as to what he

He can tell what he did.
And why he thought so is not ·evidence.
Yes.
AU right.

Q. Where was 1\Ir. "\Vilmouth with reference to your location when you first started out on the bridge Y Was he behind youY
A .. Yes, sir.
Q. How far behind you?
A. I could not say exactly. Maybe he was three carlengths
lJehind me.
•
Q. Now, is there any plank between the tracks-not only
between the rails, but between one track and another track
--on that part of the yard that is not on the bridge, or is it
on the dirt there?
A. It is on the dirt there; it is not on the bridge.
Q. Yes, so that when you ~val ked onto the bridge you
stepped from, the lUrt itself onto the boa.rds which constitute
the floor of the bt·iclge?
·
A. Yes, sir.
Q. (Illustrating on bl{leprint, Eilibit No. 1.) Now,. that
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is the north towards you; all of this surface is here at the?.
north end of the bridge (indicating) in that general section
as show1~ on this 'fnap "to So·uthern Railway Freight DepotH
is just the ground itself?
A. Yes, sir.
Q. And when you ,qet to this broad white line goin,q south~
that is the be_qinni'I~.Q of the bridge, atul you step from th~
grO'ltnd onto a boa.1·d walkway?
A . .Yes, sir.
Q. Now, then, Mr. Wilmouth and yon walked· south on the
bridge along the west side, did you not j
A. Yes, sir.
Q. Now, just after yo~t go on the bridge you. come to a
switch on the west side,. do you. not?
.A. Yes, sir.
Q. The switch handle and the throw and the switch rods
. extend across the bridge fro·m west to east then3, do they
not?
A. Yes, sir, to where the east track is.
Q. Now, in ooing. fron~ the north end of' tha.t bridge sou,th,
wq,s it necessary to step and cross over that switch?
A. Yes, sir.
Q. When you 'were on the west side of the trai1~?
A. Yes, sir.
Q. An,d then you proceed on in a southern direction on
the west side; and ymt come to a second switch shown on this
print, do you not?
A. Yes, sir.
Q. And that had 'the rods and the throw and the usual
appliances that constitute a railroad switch Y
A. Yes, sir.
Q. And in o1·der to .Qet to the end of this boardway on the
west side y01t harl to step over that switch, did you not?
A. Yes, sir.
Q. And Mr. Wilmmrrth also had to do so in walking along
·
that west side, did he not?
A. Yes,· sir.
Q. And w~en yon got out here (indicating) to this point
which I will mark with an arrow running out and an "x"
at the end of the arrow in peJ1-cil, the board walk stops so
far as that part of the track between the rails is concerned,
does it not?
A. Yes, sir.
Q. And from that point on, the board surfacing is merely
on the sides between each rail and the extreme edge of the
bridge!
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.A.. Yes, sir.
Q. So at that point the ties begin to project out and you
have got the flooring merely on the side Y
A. )~es, sir.
Q. And in order to get to this extreme end of the plank
flooring on the west side at the point at which I will put an
arrow and mark it witli a "y" at the end of it in pencil, Mr.
Wilmouth had to go in that -space between the end of the
ties and the extreme west side of the bridge, did he not Y
A. Those planks cover up the ends of the ties there.
Q. Yes, that is right. From the rail?
.A.. ,No, sir, not from the rail. There is a kind of guardrail that goes along there. It is a big piece of lumber on
the edge.
Q. 11his shows the rail, and then there is a big gua;rdrail
there?
A. Yes, sir.
Q. And the plank is between the big guardrail, which is
at the point which the arrow "x" designates and the west
end of the bridge. That is right, is it not?
A. Yes, sir.
Q. Now, you had come along south on that west side and
had reached and gone beyond the end of this plank flooring
on the west side, had you not Y
A. Yes, sir.
Q. And you were up in here between the carf:1 Y
. ~.
. Yes, sir.
Q. And that was the position in which you were when Mr.
Wilmouth called to you and asked you if that was the last
car?
A. Yes, sir.
Q. And you told him that it was and gave him the number of it. Is that right?
~~. Yes, sir.
Q. Now, the plank flooring on the east side extends all the
way across, does it not?
A.. Yes, sir.
Q. Now, that train, 'when it is made up, frequently ea;tends
way out onto the bridge?
A. Tes, sir.
Q. A nu,.mbet· of car-lengths beyond. the end of the plank
flooring on the 'U)est s·ide, does it not? ·
A. }Tes, sir.
Mr. ]fulton: I object to what it frequently does. I do not
see that that is relevant.
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The Court: I do not see any objection to it, as a part of
the _general plan that they have there for the handling of
the trains and the extension of the cars.
Mr. },ulton: I note an exception.

By Mr. 1\tlarks:
Q. And no ~matter hottv far the trdJin extends ouJ on the
bridge, the ·num~bers of the ·cars can be taken by going out on
this 1.oalkway on the east side, can they notf
A. Yes, s~r.
Q. The numbers are on· both sides of the cars, aren't they Y
A. 1res, sir.
·
Q. And lJlr. Wilrnottt,th could get his numbers on the east
~ide as well as he could on the west side, couldn't he1
A. Yes, sir.
.
Q. You had seen him O'ltt on this bridge before, hail you1 .
.A. Yes, sir, I had seen him out on that bridge before.
Q. Frequently?
A. I could not say right freq'ltently, but I have seen him
mtt there several times. I ca1~ not say the times between, but
I have seen him out there.
Q. When he made up his train to go out, or when the train
was made up and when he would take his numbers-whenever he was on that run he would take his numbers, would he
notY
Mr. Fulton : .Ask him what he did.
Bv Mr. Marks :
·Q. Did he not?
A. Yes, sir.

Mr. ],ulton: Don't lead him.
The Court: He has a right to lead him.
1\Ir. Fulton: Not with a question where it makes him his
own witness.
Mr. Marks: I am not making him my own witness.
The Court: I do not see the least objection to the line of
questions, except that you are going entirely too slow for
me.
By Mr. Marks:

Q. .And he had to come out here frmn t·ime to. time
was on. that run, to get his car numbers?
A. Yes, sir."

~when

he
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And the same witness at pages 73 to 75 testified:

"Q. Now, the switches on the west side of the bridge and
north of the opening or hole· at the end of the board walkway
on the west side of the bridge, what sort of switches are
they!
A. Ground switches.
Q. Now, explain to the jury how the stand isY
A. There is no stand to them; it just works by a ball; you
eatcb it by the ball and throw it over and it lays flat.
Q. When it lies flat, does that lever that is bent over and
'vhich lies flat on the ground-does that come above the surface of the board walk, or is there an opening there for it 1
A. There is an opening there, but the ball sets up a little.
~
Q. Howmuch?
1rir. Marks: I object to that a.s leading; and I do not think
that 1 should be required to make that objection so repeatedly.
The Court: Counsel will not ask leading questions.

By 1\Ir. F'ulton:
Q. "\Veil, then, can you give the jury some idea about how
much?
A. I could not tell to save my life. It is 'not v-ery Jnuch,
though.
'1'he Court: Approximate it in inches, or something like
that if you can. Approximately how. much t
7
\ \ itness: I do not think it is over maybe an inch and onehalf or two inches. And this is not so awfully much.
By Mr. Fulton:
· ·
Q. Then, I understand you to tell the jury that there is no
part of the switch that extends above the level of the floor
except about a.n inch and one-half, some part of iti
A. I could not tell you, but there is a piece that the ball
works in. I can not explain it to you. It is a lever switch.
"·'hen you throw it over, it works in a little slide, and it sets
np where it holds together, and I believe that sets up a little
bit-I can not exP.lain it-if I am not mistaken. .
.
Q. Is that the only part that sets up?
A.· That and the ball. I think that that sets up too, if I am
11ot mistaken.
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Q. How wide is that opening in which this lever that works
·
from the ball lies Y

"\Vitness: How wide f
Attorney: Yes, you. say there is a lever for the grouncl
sw-itch,. Hor.o w·ide is that opening, fron?- side to side of that
switch, that this lever lies in?
A. 1 should say frmn twelve to fifteen inches1"

And ag·ain at page 75 :
H Q. Now, about this switch, you have explained that location there, i1~ .onler to pass beyond the switch you had to step
O'l.'er this 'raised place with the opening in U, tlidn't you?
ll. J:es, sir.''

Conductor J. H. Wilson, who was the road conductor in
charge of the crew in which Wilmouth was working, and
w·ho was a witness for the plaintiff, at pages 102-103, testified:

"Q. Captain, how did y011. know the board walk on the ~ve.st
sf,Jtjped after it extended about fifty feet be:lJO'nll the .-;witch?
A. Jt'ell, beca/}l.se I have been tra·vdl-ing alon.q there for
about twenty years.
Q. And Mr. Wilm,o'ltth had been travelling along there tJ
t:ery extended period of time hittnself prior to his death,
hadn't he?
A. Well, yes, he had.
Q. Can you tell us about how long?
A. Well, he had been on that run with me I guess for about
three n1onths, I think as w·ell as I remember.
Q. He had been on that particular run with you as conductorY
A. Well, he had been braking and flagging off and on. He
was my regular brakeman, but, of course, my flagman was
an older man and he was an extra conductor, and, whenever
he would go running, Mr. Wilmouth would drop back as my
flagEnan.
·
Q. How long had he been running there as brakeman and
flagman together with you'
A. Well, for about three months.
Q. And he had been going out ,qetting these car numbers
right alon,q du.ring that period as flagman?
A. Yes.
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Q. It W as not 'ltnUS'ltal, 'lvas it, for the train to 'pull on the:
bridge as it did this night, with cars beyond the end of that
plankway on the 1.oest side?
1

Objected to. Overruled. Exception.
A. Well, it was vm·y often that we got our numbers on that
side, on the west side of the tra·in.
Q. With so·me of the cars extending beyond the walkway?
A. Well, I really CO'ltld not say now whether they extended
o·ver the walkway or not, becoose I always got my orders ood
I went to the so'lt·th side very m.any tin~es before they fi·nished
'lnakin,g up the train.
Q. But during rill of that time Mr. Wilmouth was taking
the numbers on these ca1·s?
A. Yes, sir.
Q. .And he was in and abo'ltt and a.ro'ltnd that identical location d1.wing all of that period?
A. Yes.
Q. And he had been employed there in those yards for a
very long time 'J)rior to the three months that you mentioned
that he was running with you, hadn't he?
A. Yes, sir.''

And the same witness at pages 109 to 112:

"Q.. Did Jtir. W·ilmouth usually get his numbers from the
east side or the west side of the bridge?
A. lVell, there was not any difference, IJ!lr. Marks; if it was
convenient for them to get them on the west side, they got
them, a;n.d if they had pulled them O'lf.,t on the bridge and ha!l
·tnade up the train, the1~ they would get over on the east side
of the bridge.
Q. So he had gone on both sides, had he?
A. No,Q. I do not mean that night; I mean at other times.
A. Yes, sir, u.~ually he would get them from the east side,
but not always.
Q. Do you know, of your own knowledge whether Mr. Wilmouth knew that the plankway on the west side stopped there
ahout fifty feet beyond the switch?
A. Well, I suppose that he did, but, as far as knowing it,
I could not say.
Mr. lt,ulton: I move to exclude the answer, on the ground
of supposition..
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The Court: The question was asked if he knew; if he knows.
If he can not answer in that way, he can not suppose what
it was.
.By Mr. Marks:
.
'' Q. But you had seen him out there on the west side taking.
his rvumbers before'/
A. Yes, sir.
Q. How long had you been sick prior to the time you returned to work on this occasion Y
A. Well, I was in the hospital; I was off a week; I was off
three weeks; and then, when I came back, I' went on the work
train and I was on the work train for about thirty days. I
was off of my run, this run, for about two months.
Q. And prior to tha.t time M·r. Wd.lmouth had worked with
you about three months?
A. Yes, sir.
Q. So that was about, ,
A.· He had been on that run for around about, I reckon,
six months.
Q. Which would throw it back into the summer, of 1924,·
would it not'/
A. Ye.~, sir.
Q. .And that train left at seven. o'clock in the evening; that
is, it was d'lte to leat'e at se·ven. o'clock in the evening'!
A. Yes, sir, it 'would lea11e at se·ven o'clock.
Q. So it is ·not dark in the summertime at seven o'clock,
is it?
A. No, sir.
Q. So he ]?,ad been out there working on that end of the
bridge and taking his nwmbers in the daytime as well as at
'night'!
A. Yes, sir.
Q. And there was nothin.Q there to prevent any one from
seeimg, in the day time-to p_revent any one from .~eein,g that
the plankway stopped there beyond the switch, 'Was there?
A. No, sir.
Q. It was not covered up in a.nY way'/
A. No, indeed.
Q. In other words,· anybody walking by there and using
their sight at all tvas bound to see it, were they not'!
A. Yes, sir.
. .
Q. And Mr. Wilmouth, you say, had been there for a long
period of time.
A. Yes, sir.
Q. Mr. Wilson, do you know, of your own knowled,ge,
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'whether there was a general knowledge among the train employees working in that yard that the plank way on the west
side of the bridge stopped at a point about fifty feet soztth uf
/.he switch1
_ A. Yes, sir.

Mr. Fulton: Wait a moment. I object to that on the same
grounds.
The Court: I admitted that formerly.
Mr. Fulton: And I note an exception to the ruling for the_
same reason.
By Mr. Marks:
_
Q. Was there a general knowledge that the planlr!wa.y on
that side of th~ _bridge did not ea;/;end beyond a point about
fifty feet so'uth of the switck1

.Same objection and exception by same.

A. Yes, sir."
0

0. C. Clark, another witness introduced by the plaintiff,·
at pages 122 to 124, testified :
·
'' Q. -Mr. Clark, you have explained that there was a walkway all the way across .on the east side, and on the west side,
this plank flooring stopped at a point south of the switch...
How did you know that that was the condition theref

Witness: What do you meant

Q. How did you know it·Y Did you see it?
A. I did not see anv of it.
·Q. You did not see ·any of the aooident7
A. No, sir.
Q. But how did yottt know that there was a pla;nk flooring
all the way ac'ross o·~n one side (J;nd that i-t stopped south of the
.switch on the other? By observin,q itf
A. Yes, sir. I had worked on that particular place for some
time, and I had been ove-r it every night.
Q. And you could not be working there and go over it without seeing it, could you, very well Y
A. Well, that depends.
Q. WhatY
A. Well, I did not have any business out on that bridge.
1\{y ·work was mostly back the other way.
0
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Q. I mean, how did yon know that the plank on the west
side stopped there and the plank on the other side went al~
the way across 7
A. Because I had seen it before.
Q. Yon had. seen it while yon were working, in the performance of yo~r duties there1
.
~. 1tes, sir.
·
Q. How long had you been working there f
A. At that time I had been working there about five months,
I think..
Q. And were you a member of the crew of train 5!5, the
one that was going out at that time f
A. ~o, sir.
.
Q. What were you a member off
A. I worked for the mechanical department.
Q. Oh, you were inspecting?
A. I went 'vith the inspecto.r.
Q. You were an oiler working with the inspector at that
time?
A. Yes, sir.
Q. And you had inspected this train tor a considerable period of time prior to that, or assisted in the inspection of
itY
.
A. Yes, sir.
Q. And you~ had seen Mr. Wilmouth arownd there from time
to time when you were engaged in that inspection, had you
not f.
A. Yes, sir.
Q. How long·, approximately, had you come in contact with
him around there prior to the accident 7
A. I saw him the run before that.. I do not know how long
before it was; possibly two or three days.
Q. But you had seen hirn frequently when you were m·aking
?!Ou,r inspections d!t~Jring the course of four or five 'months,
hadn't you?
· ·A. Yes.
Q. Why did yon get off on the east side of the train?
A. Because there is no walkway on the west side.''
Eng·ineer E. W. Hague, a witness for the plaintiff, at pages
134-135, testified :
·

"Q. Mr. Hague, there was a board walk on the west side,
though, from which the employees could take the numbers of
the cars, wasn't there?
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Witness: On the west side?
Attorney: I mean on the east side.
. A. Yes, sir, I think so. There was one clea:ri across the
r1ver.
Q. How do you, know that th~re ttvas a board walk all the
way across on the east side and that the one on the west stde
stopped south of the sw·itchf
Witness: How did I
Attorney: Yes.

k1~ow

it?

A. Well, I had been g.oing across there about ten years,
'walking one 'way and the other; at1-d working on this job about
fou,r years.
Q. It was beca;use :IJOU were working there. There was
nothing there to obstruct the view? The thing was not covered up in any way, was it?
A. No, sir.
Q. And all you had to do 'Was to open your eyes w'J?,en you
were there and see it? That is right, isn't it?
A. Yes, sir.

The above witnesses were the only ones introduced by plain-.
tiff except the plaintiff herself, who, of course, knew nothing of the location of the occurrence.
C. G. Carter, who was a member of the road crew of which
Wilmouth was also a member, and who was introduced by the
defendant, at pages 152-153, testified:

"Q. Mr. Carter, what kind of a light did you use in faking
those numbers f
A. A hand lantern.
Q. Could you see them with your hand lantern Y
A. Yes, sir,..
Q. Did you have any difficulty in seeing them with it Y
A. No, sir.
Q. Which side of the bridge did you take them from?
A. I got them from the east side. The train was all made
up when I got them.
Q. Why did you take them on the ea.st side Y
A. Because the train was all made up and was way out on
the bridge, those forty cars.
Q. And did yo11 know that the walkway extended across
on the east side, and did not on the west side Y
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A. Yes, sir.
Q.. How did you know thatY
A. I had seen it.
Q. In working there?
A. Yes, sir.
'.
Q. Did you see Mr. Wilmouth working there in that yardY
A. Yes, sir, I saw him there that night.
Q. Had you seen hii:n prior to that, before that, working
there!
·
A. Yes.
Q. How long had he been working there, to your knowledge'/
A. I had beet~t on the same job 'with him over two months.
Q. How long had you, been working in that particular yard'/
A. Off a;nd o-n ever since he had been there.
Q. How long was that, approxim,ately?
A. I think he came there abouf 1913.
Q. And you and he had been 'working together a;nd on the
yards all of that ti·me?
A. ~es, sir.
.
Q. Do you know of your own knowledge ~vhether or not he
'Was familiar with the cond-itions which existed there?
· A. I think so.''
And at page 155, the same witness testified:

'' Q. You sa,id that the numbers were taken on the west side
of the bridge there whe'J~ they could. When, the cars were beyond the end of the plank on the west side, you could not rlo ·it,
could you?
.
· A. No, sir, we had to e-ros~ o1;er and get them on the other
side.
Q. :And it was not infrequently that the cars were over beyond the walkway, was it?
A. No, sir."
The foregoing abundantly sho"'S that Wilmouth 'knew of
the bridge and its construction, and there can be not the
~lightest doubt that the openings in the bridge on the west
side from the point where the plank stopped were perfectly
open and· obvious. Even if it could possibly be argued that
positive, 'direct and actual kno,vledge on his part is not shown,
he 'ln·ust both in co1wm. on sense and in law be charged with
kno~vledge. Every employee who testified that he had worked
in the locality stated he knew of the construction and con-.
dition of the bridge because in working t~ere he could not
help but see it. It was a matter of general knowledge. Wil-
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mouth had been working there since 1913 and in addition to
his work on th yard and the bridge, when this particular train
was being made up to leave for Danville, he crossed the bridge
every other day at least in running on this particular train
from Richmond to Danville and return, as the plaintiff's testimony clearly shows.
The following cases are directly in point on this issue:
The case of Toledo, St. L. and lVester1t R'lt'Y· Co. v. .Allen,
72 L. Ed ....... , March 1, 1928, United States Supreme
Court Advance Opinions, p. 267, to which we have already
referred, also presented the assumed risk doctrine. As. hereinbefore stated, Allen was injured by heing caught between
cars on adjacent tracks between which he was standing. It
was at night, the yard was unlighted, and there was not sufficient clearance for a man. He was, therefore, injured. He
had been employed as a car checker for about eighteen months
and his hours were from 11 o'clock in the evening to 7.. o'c-lock
in the morning. The insufficient clearance was alleged as
a ground of negligence. Th·e court held that the danger was
obvious, and must have been known and appreciated by Allen. It, therefore, held he assumed the risk. At page 269
of the Advance Opinions, the court said:
'' ln any event plaintiff assumed the risk. He was familiar
with the yard and the width of the space between the tracks
and lmew that cars were liable to be shunted without warning
to him. The dangers were obvious and must have been fully
l,~nown and appreciated by him. Boldt v. Pennsylvamia R.
Co., and Chesapeake & 0. R. Co. v. Nixon, supra; Randall v.
Baltimore & 0. R. Co., 109 U. S. 478, 482, 27 L. Ed. 1003, 1005,
3 Sup. Ct. Rep. 322; Tuttle v.. Detroit, G. H. & M. R. Co.,
supra.'' (Italics supplied.)
To say that Wilmouth.had forgotten the existence of the
condition at the time is no excuse. As the United States.
Supreme Court said in Jacobs v. Sottthern Railway Company,
241 U.S. 229, at page 236, on appeal from this court, to which
we have heretofore referred, it would be .going very far indeed to say that an employee who knew of the material conditions, '' • * * could be considered as not having appreci- ated the danger and assumed the risk of the situation beaa!ll,se
he had forgottm~ their ex-istence at the ti1ne and did not not·ic.
them.'~

0
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An employee, of course, is presumed to have known of
open and obvious dangers.
·

In Southern Pacific C01npany v. Berkshire, .A.dmrx., 254
U. ~s. 415, a mail crane case, the United States Supreme Court
in applying the assumed risk doctrine, at pages 416-417,
said:

"Linder had been upon this ro'ltte for some years, had
passed over it many times and must be presumed to have
known of the c1·ane. It was visible from the. engineer's seat
half a m.ile ahead through the front window."
Recovery was denied.
The case of Kenney v. Medda1u.gh, 118 Fed. 209, was another
mail crane case, in which a fireman on a train was killed.
He had been a fireman on the defendant's road not quite a
year. The United Stat~s Cireuit Court of Appeals in this
connection, at pages 211-212, said:

"He had assumed it (the risk) because he knew of it, ood
he knew of it becoose it was obvious and he had had ample
opportunity to observe it."
And at page 212, the court further said:
u It is likewise a general ntle thereof that a servant is p·resumed to know any· lack of safety that exists in the place in
which, or the appliances with which, he is set to work, and the
risk therefrom, which is obvio~ts to one of his intellige1we and
experience, and which he has had an opportunity to observe.
These two general rules have been applied or recognized by
the Supreme Court of the United .States, by this Court and by
the Supreme ·Court of 1\'lichigan, within whose jurisdiction
the accident happened.''

The following additional cases are also directly in point
and relied upon:
The case of Moore v. C. & 0. Rwy. (I{y.), 280 S. W. 482,
is practically on all fours with the instant case. We quote
the facts from the opinion at pages 482-483, as follows:

"J. A. Davis, Jr., was one of the yardmasters in the yard
of the Chesapeake & Ohio Railway Company at Shelby, Ky
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IIis hours of duty began at 10 o'clock p. m. and ended at 6
o'clock a. m. Near the lower end of the yard the main line
of the railway crosses S11elby creek over a bridge 50 feet in
length, each end of which rests up on piers 45 feet in height.
About 60 feet east of the bridge a lead track is put iu, which
· runs out into the yard connecting with the yard tracks, seven
in number. About 4 o'clock A. M. on October 26, 1922, a
freight train came in. Davis, as his custom was, took the
yard cre'v and went down the main line to meet this ineoming train and to do the work of breaking up the train. They
came down from his office about 2,000 feet east" of the bridge
on a yard engine, and when the engine reached a point about ..
100 feet from the bridge it stopped, and they got off. The
incoming train was composed of 106 coal cars, one loaded
box car, and a ·caboose. The switch was thrown, and the
freight train was turned into the yard at the lead track. It
came to a halt, leaving the loaded box car and caboose, which
were in the rear of the coal cars, standing on the bridge. It
was an unusually dark and foggy night. Dav:is, after getting
down off the engine, walked along on the south side of the
track with a lantern in his hand, which he held up. as though
looking at the side of the car, possibly to get the number of
the car he wanted. While he was walking along in this 'vay
in the dark he, without knowing it, came to the pier of the
bridge and fell over the pier to the bottom, 45 feet, and was
killed in the fall. 'This action was brought against the rail·way company to recover for his death on the ground that
the railway; company failed to furnish him a safe place to
work. The railway company defended on the ground that
he knew the situation and assumed the risk. At the conclusion of the evidence the Circuit Court instructed the jury
peremptorily to find for tlie defendant. The administrator
appeals.
.
The evidence satisfactorily shows that Davi~ was well acquainted with the ground. He had not only been shown over
it when he took the position, but had been at 'vork there for
two months and knew all about it. His death was due to his
forgetting in the dark how near he wa.s to the bridge. The
fact was that on the north side of the bridge the company
had constructed a sidewalk over the bridge, which the employees were to use when they had occasion to cross it. There
\Vas no sidewalk on the south side, the track was on a fill, the
ties came ·out nearly to the edge of the fill, and the company
had constructed there a guard by a plank 6 inches wide nailed
to the cross-tie of the raihvay and extending out to the fence
post. This plank was something over 3 feet high at the outer
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end, but not over a foot from the ground, at the lo,ver ·end.
What happened 'vas that Davis walked against the plank and
fell over the pier head foremost. It was an inadequate protection, though to have made it higher would have been to
have put it where the passing engines would strike it. So the
whole case comes down to the question of assumed risk. For ·
Davis well knew of the walk on the other side and also knew
the kind of guard that was there on the south side. The action was brought under the federal statute (U. S. Comp. St.,
Sees. 8657-8665) as Davis was engaged in interstate commerce. It is, therefore, to be decided according to the rule
laid down by the United States Supreme Court in such
cases.''
After considering the federal rule as announced and applied in Jacobs v. Southern Ra.ilway Compa'ny, supra, and
Southern Pacific Company v. Berkshire, supra, on the assumed risk doctrine, the court, at page 483, said:
''These cases and those there followed are conclusive that
there can be no recovery here.''
Three other recent l{entucky cases to which we ask the
court's attention are also practically identical with the instant case, namely:
Glenn v. C. & 0. & T. P. R. Co., (I{y.) 163 8. W. 461.
L. & N. Ry. Co. v. II eaton, {J{y.) 268 S. W. 1075.
L. & N. Ry. v. Stewart's Ad1nr., (I{y.) 269 S. W. 555.

The very recent Pennsylvania case of JJfcCulley v. Monon,qahela Ry. Co., (Pa.) 137 Atl. 623, applied the same principle
on facts not distinguishable from those of the instant case.
Vve quote from the opinion at page 625 :
11

Where the evidence is sueh that the only reasonable inference is that the. employee must hat•e kn-own the danger, the
cmtrt should rule the case as a matter of law.. See B'lltler '\
Ft·azee, 211 U. S. 459, 29 S. Ct., 136, 53 L. Ed. 281; B a/lt,gham
v. N. Y. P. db N. R. R. Co., 241 U~ S. 237, 36 S. Ct. 592, 60
L. Ed. 977; Kenney v . .1~1 eddaugh, (C. '0. A.) 118 F. 209;
Fu,lford v. Lehigh Valley R. R. Co., 185 Pa. 329, 39 A. 1115. ''
7

•

"The only reasonable inference to be drawn from the evidence before 'U.S is that plaintiff 'must ha'l.'!3 kno'lon of the position of this tipple. It was certainly visible and obvio'lts. He
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'made several trips along this same route, passing the tipple
each time. The engine was equipped with a strong electric
headlight, which enabled the engine cre'v to see the tipple
approximately a quarter of a mile away."

The case of !lowe v. Michigan Cent. R. R. Co., (Mich.) 211
N. W. 111, from which we have hereinbefore quoted the
court's opinion on the issue of primary negligence, also dealt
with the question of assumed risk. On the facts of that case,
the court held that if there 'vas defect in the manner of constructing the bridge, or laying the tracks thereon, such defect
'Was plainly observable and that therefore the decedent assumed the risk. At pages 114-115 the court said:
"The doctrine of assumed risk is well stated in Director
General of Railroads v. Templin, (C. C. A.) 268 F. 483, 485,
as follows:
··
'It is recognized that under the Federal Employers' Liability Act an employee assumes the risks normally and necessarily incident to his employment, and also the extraordinary
risks, or risks caused by his master's negligence; yet, he asS?trrnes the latter onlJJ when they are obvious or fully k'ltown by
hi1n and are s~wh as ~vould 1.1tnder the circun~stances be see'lz
and appreciated by an ord·inarily prudent person.'
But plaintiff's counsel claim the true test is not in the exercise of ordinary care to discover dangers by the employee,
but whether the defect is known to or plainly observable by
him. Also, that an employee is not charged by law with the
assumption of a risk arising out of defective appliances provided by his employer unless his employment was of such a
nature as to bring to his attention, and cause him to realize·
and comprehend the dangers inccident to the use of such appliances,.'citing Gila Valley, etc., v. Hall, 232 U. S'. 94, 34 S.
Ct. 229, 58 L. Ed. 521; JfcAdoo Director General, v. Anzelletti, (C. C. A.) 271 F. 268; Choctaw, 0. & G. R. Co. v. McDade,
191 U. S. 65, 24 S. Ct. 24, 48 L. Ed. 96; Chesapeake <t Ohio
Co. v. Proffitt, 241 U. S. 462, 36 S. Ct. 620, 60 L. Ed. 1102,
and cases tl1ere cited.
We believe the test as stated in the Templin case, supra,
to be generally followed in applying. the doctrine of aS'Sumed
risk. See Davis v. Crane, (C. C. A.) 12 F. (2d) 355~ and cases
there cited. Assumption of risk barred recovery in the following cases: Sou-thern Pa(]ific ·Co. Y. Berkshire, 254 U. S.
415, 41 S. Ct. 162, 65 L. ]Jd. 335; Gilman v. Yazoo & M. V.
1
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R. Co.~ 4 F. (2d) 963; Butler v. Franzee, 211 U. S. 459, 29
S. Ct. 136, 53 L. Ed. 281; 1'uttle v. _Milwaukee Railway, 122
lJ. S. 189, 7 S. Ct. 1166, 30 L. Ed. 1114; J(enney v. lJtleddoogh~
118 F. 209, 55 C. 0. A. 115.
In the instant ease, even if we apply the rule most favorable to plaintiff, and as contended for by counsel, deceased
must be said to have assumed the risk. Railroading is of
necessity more or less fraught with danger. Any danger
in connection with an employee leaving the train between
stations must have been known to and understood bv him.
.As deceased rode the trains over this and the other bridges, it
was of course plainly fJbservable that the bridge had no raili~lt,q and that the ballast between the edge of the bridge and the
·tracks covered b·ztt · a comparatively sm.aU space. He knew
the character of the construction of the bridges, and must
have realized and comprehended the dangers in leaving the
train while standing on a bridg-e. They were dangers inci- .
dent to his employment, and if there was any defect in the
'I'IZanner of constn~Jcting the bridge or laying the tracks, s1tch
defect was plainly observable."

In Pennsylvania Railroad v. Nelson, 259 Fed. 156, an employee was caught between an upright on a car float and cars
being pushed on the float. In denying recovery on the assumed risk doctrine, ·the court, at page 158, said :
"It was not negligence, therefore, for the defendant to
have in use such a float; and, ·if ·it had been negligence, the
plaintiff was chargeable with knowledge of the distance between the stanchion a;nd the side of the car, as he had been..
working for three months prior to the accident on this and
other like flnats, anrl as he worked on with knowledge and
u;ithout objection he rnu,st be held to have asswmed the risk.
There was no error in withdrawing that rnatter fron~ the
j~rg,.''
.

.I

In the case of Lindsay v. N e'lV York, N. H. & H. R. Co., 112
Fed. 384, the Circuit Court of Appeals for the Second Circuit
had before it a case in which a brakeman stepped or slipped
into a sluice-way or drain in the railroad yards. The court
held the braken~an was charged with knowledge of the condition; it being open and obvio'lts. Its statement of facts and
decision on the issue was as follows :
''The claim of the plaintiff is, in substance, that while discharging his duty as a brakeman (or pinpuller) in one of the

i
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yards of the defendant, at about 2 a. m. July 9, 1899, he
stepped or slipped into a sluiceway or drain that ran under
and across the tracks of the defendant railroad, which was·
open and uncovered at that point where the plaintiff slipped
. and fell into the same, and that it was directly in the path of
the plaintiff in the discharge of his duty as such brakeman,
nnd by reason of his fall he 'vas run over by the cars he was
about to couple and severely· injured. He testified that he
was employed in this yard continuously since .September of
the year before. It will be perceived that, if upon the facts
of the case it appears that the risk he encountered to his hurt
that night was a risk which it n1ust be held he assumed when
entering into or continuing in the employ of defendant, there
'viii be no necessity to examine into the other questions, which
have been argued here at length, viz., 'vhether defendant was
negligent, and whether plaintiff's negligence contributed.
For the present, therefore, it may be assumed that the place
where he was set to work was not reasonably safe, and that
he acted on the night in question with reasonable prudence
under all of the circumstances.
The rule of law governing assumption of risk is familiar.
rrhe employe has the right to assume that the employer will
use reasonable care to secure him a safe place to work in.
He rnay rely on this assttmption, s~tbject, however, to the exception that, whe·re there e~dsts a defect known to hi1n, or
plainly observable by hi1n, he cannot reco:ver for an inju.ry
r-a'lt.sell by such defect if he cont·inJUes to work where it exists.
Railway Co. v. .Archibald, 170 U. S. 665, 18 Sup. Ct. 777~ 42
L, Ed. 1188. lVhcre thwre is reaso·nable ground for difference
of opinion, as to 'Whether the defect was 'plainly observable
by him_.' the jury should decide.; but when it is plainly thus
observable the co1t.rt w-ill dispose of the case by direction IJ/
a verdict. Citations of opinions in other cases are not especially helpful, since the decision of each case necessarily
depends on its own facts, and these are rarely the same in
any two cases. Plaintiff's hours of 'vork were from 11 p. m.
to 7 a.m. He '\?as gen.erally 'vorking all of the time, as it was
a busy yard, and there 'vas a great deal of switching done
there. He was continuously employed from September till
fTuly 9th. It was part of his duty to run along the path between the tracks beside or ahead of moving cars, and he was
rontinually crossing the drains which intersected the tracks.
He testified that there were no lights for the purpose of lighting the yard, and that the lantern carried at night threw but
very little light on the roadbed; and that, although he knew
there were drains there, he did not know where they were,
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nor had he ever noticed that they projected beyond the ties.
Th drains were made of wood. and were about the same color
as the ties. They were made of 2~iuch planks, and were 10x10
inches on the inside, and extended beyond the ties at the top
from 3 to 5 inches, and then the ends sloped do·wn to the bot- .
tom of the drains so that the bottom of the drain extended
beyond the ties into the space between the tracks from 10
to 12 inches. The system of drainage, w·hich was there when
})laintiff came to the yard, was uniform. AU the sluicewayR
or drain boxes were similarly constructed. There· were 119
sluiceways or separate drain boxes, and double that number of openings in the yard, 2R of them near the place where
the plaintiff was injured. Such substantial structures as
these, projecting several inches into the pathway between .
the tracks along which plaintiff 'vas continually moving,
would see:r;n to be 'plainly observable'; and the photographs,
'vhich were in evidence and whose accuracy is not disputed,
Rhow that there was nothing latent about the risk they introduced. If the plaintiff's sole opportunity of observation had
been in the obscurity of night, he might have worked there
a long time without observing them. B·ut when it appears
that during the 1no·n.ths of Apr-il. 1J1ay and ,June, and the first
week in July, he was 'fnoving back and fm--th over these open
and p1·ojectin,q dra·ius every d_ay J1·o1n daybreak u11ttil 7 a.. 1n.,
he nnest be helrl chargeable with knowledge of their existence,
and of whatever r·isk to one 'lts-i·ng the pathway their appeara.n.ce would indh:ate even to the casttal observer."
''The judgment is affirmed.''
In Taylor v. C. R. I. & P. Ry. Co., (Iowa) 170 N. W. 388,
the faets are stated by the court at page 389 as follows:
"Plaintiff brings this. action to recover damages which it
is alleg·ed he sustained by reason of the negligence of the defendant.
He claims that on the 24th day of January, 1915, he was
in the employ of the defendant, as eng·ineer, :r:nnning an engine on a passenger train en route from Valley Junction,
Iowa, to Trenton, ~Io.; that in the discharge of his duty he
was compelled to pass under a certain viaduct; that an abutment supporting the viaduct was built too close to the track,
and rendered the place exceedingly dangerous to one operating an engine over the road; that, just. before the accident,.
his attention was attracted by what appeared to be t.he noise
of water escaping from the injector of the engine through the
\vaste pipe; that he looked out of the window to observe the
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cause of the escaping water, and was struck on the head by
the abutmen~ and greatly injured."
At page 390, the court stated that ''the evidence discloses
that the plaintiff had been engineer on this road for four to
·five years; that this a·butment was here and in the same place
during all of this time", and then quoted from the plaintiff's
testimony at page 392, said:
"Phrasing the tf1ought differently, if the condition complained of, on which the negligence of the defendant is predicated, is so plain that the serva.nt 'must know of it unless he
shuts his eyes to his surroundi'ltgs, he will be held to have
known it, and to have assu1ned the 'risk, the san~e as if the
master had directly called his attention to its existence and
had warned him against the danger. As said in Campbell
v. Mullen, 60 Ill. App. 496, while knowledge is one of the ele'Jnents of this defense, the fact of .knowledge in b'ltildin,q up
th·is defense is assu1ned upon when it is shown that the defect
CO'I'nplained. of was so tJlainly ·visible that, .had the servant
exercised the sl-ightest degree of care for his own safety, he
'Jnust ha,ve known of the defect, a.nd he cannot be permitted
to tn·edica.te liability on want of knowledge when it is shown
that the defect contplained of ·was visible, and the danger
eas-ily appreciable to one who exercised the slightest de[Jrt~~
«1f ca1·e for his own safety 'When app1·oaching the danger. One
is presu,med to know that which by the exercise of his ordinary
faculties of observation he ought to know:
He is preS1t·m.ed to know that which 'men of ordi1wry intelli.gence
exercising reasonable care for their own. safety, 'lVould know,
an,d the sam,e i.~ true of dangers which flow frmn conditions
existing. The rule laid do'ltJ'Jl, in the federal courts is that the
.c:ervant assu·mes all the risks arising front those dangers due
to the 'master's negligence which are kno~vn to him, or which
are plainly observable by him. Knowledge of the defect will
be presumed when the defect is tJlainly observable.''
. Then, after discussing and quoting from a number of cases,
the court reached its final conclusion at page 393 in the following language:
''Applying the law as herein. stated to the facts as disdosed by this record, we are satisfied that the court did not
err in directing the jury to return a verdict for the defendant.
A.ny other verdict would not have had support in this record.''
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See also:
IJtlaki v. Union Pacific Coal Co., 187 Fed. 389.
Myers v. Chicago, etc., Rwy. Co., 95 Fed. 406.
A. T. & 8. F. Rwy. v. Wyer, 8 Fed. (2d) 30.
C. db 0. Rwy. v. Vanhoore, (Ky.) 270 S. W. 740.
BuffingtO'J~ v. Boston & Maine R. R., 226 N. Y. S. 302, 307.
Welsh v. W ate_rbttrry, 120 N. Y. S. 1059, 1064.
Nugent v. B'rooklyn Unio.n Elec. Co., 72 N. Y. S. 67, 70.

We have quoted at length from many of the ·above cases
in order tha.t the court may have before it both the facts and
the rulings. We need not further prolong this petition by
additional comment, as we submit it is perfectly obvious that
Wilmouth must be charged with knowledge of the conditions,
and must be held to have assumed the risk of any danger,
whether this court be of opinion that the condition was or
was not· a negligent condition quoad the decedent.
ASSIGN~IENT

01r ERROR NO. 2. .

As will appear :from pages 47-48 of the transcript, the court,
over objection of the defendant, permitted T. B. Johnson, a
witness for the plaintiff, to state that he "thought" and
"inferred" that Wilmouth had fallen in the river. This testimony was objected to on the ground tha.t to admit it was to
let the witness indulge in speculation and inferences, and
that it was irrelevant and immaterial.
We submit the court clearly erred in permitting the witness to so testify. As this court said in Atlantic Coast Line
Rwy. v. Caple, 110 Va. 514, 519:
''The witness ·was merely expressing an opinion which the
jury was as capable of expressing as he was. No principle
of law is better. settled than that the opinions of witnesses
are in general inadmissible; that witnesses can testify to facts
only and not to opinions or conclusions based upon the facts.
80'l,ethernRy. Co. v. Mauzy, 98 ·va. 692,694,37 S. E. 285."
See also:
Davis v. Souder, 134 Va. 356, 361-362.
Southern Rwy. Co. v. Mauzy, 98 Va. 692, 693-694.
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CONCLlTSION.
For the reasons hereinbefore set forth, it is respectfully
submitted that the trial court erred in three particulars in
overruling the defendant's demurrer to the evidence and .in
entering judgment for the plaintiff, namely:

1. In not holding that the manner in which the decedent
met his death was purely speculative.
2. In not holding that the defendant was not guilty of negligence, and
3. In not holding that the decedent assumed the risk.

. We likewise submit. that the court erre.d in ·admitting the
testimony mentioned in Assignment of Error No. 2.
Your petitioner, therefore, respectfully prays that a writ
of error and s~trpersedeas may be ·awarded it, and that the
judgment complained of may be reviewed and reversed and
final judgment entered for the petitioner by this Honorable
Court.
SOUTHERN RAILWAY C01IPANY.

By vVIRT P.

~1:ARKS',

JR.,

Its Counsel.
I, Wirt P. ~larks, Jr., an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do certify that in
my opinion the judgment complained of in the foregoing petition is erroneous and should be reviewed and reversed by
this Honorable Court.
Given under my hand this 2d da yof February, 1929.
Received February 2, 1929.

WIRT P. MARKS, JR.

. Writ of error allowed; ·supersedeas awarded. Bond
$12,000.
ROBERT R. PRENTIS.
Received February 4, 1929.

II. S. J.
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Hustings ·Court, Part II, of the City of Richmond.
1virs. ~1:attie Wilmoth, Administratrix,
vs.
Southern Railway Company, a corporation.
NOTICE OF MOTION.
Pleas had before the Hustings Court, Part II, of the City
of Richmond, Va., on the 23rd day of November, 1926.
Be it remembered, that htretofore, to-wit: on the 8th day
of December, 1925, came the plaintiff Mrs. Mattie Wilmoth,
.Administratrix of John Y. Wilmoth, deceased, and :filed the
following Notice of Motion of Judgment against the defendant, The Southern Railway Company, a Corporation, to\\ri.t:

To The Southern Railway Company, a Corporation=·
Please Take Notice, That I, Mrs. Mattie Wilmoth, Administratrix of John Y. Wilmoth, deceased, will, ()n December
24th, 1925, at 10:00 o'clock a. m., or as soon thereafter as
the Court will hear me, move the Hustings Court, Part II,
of the City of Richmond, Virginia, for a judgment against
you for the sum of $10,000.00 for damage due me on account
of the following negligent acts of yours, resulting in the death
of my husband and decedent, the said John Y. vVilmoth, towit:
That at the time of committing the grievances herein mentioned, to-wit, on or about January 17, 1925, you were a common carrier and railroad company, and owned and was in
the possession of, and in the care, control, management, operation and use, of a certain railroad, way, railroad yards
and structures connected therewith, and of its physical con. Rtruction, repair and maintenance, called and known as The
Southern Railway, and the tracks thereof, located in and passing through the City of Richmond, in the S'tate of Virginia,
and that upon also OV\rned, cared for, controlled and had tlie
possession and operation of certain. steam or locomotive en. g-ines, cars and trains, which you used a.nd operated, by your
ngents, servants and employees, upon your said railroad
tracks and in your railroad yards.
And that, being such railroad company; you, on and prior
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to January 17th, 1925, or thereabouts, employed my
page 2 ~ husband and decedent, John Y .. Wilmoth, as tlagman or brakeman on one of your said trains known
as No. 55, which you were then and there, through certain
other employees of yours, making, or causing to be made up,
in which is known as your 14th Street yards, in the said City
of Richmond, for the purpose of sending said train out from
the City of Richmond, over your said railroad tracks, to the
City of Danville, Virginia; and that your said employees so
making up said train and in charge and control of the said
locomotive engine thereon and the cars connected thereto, at
the time of the injuries herein complained of, ·were not coemployees or fellow servants of and with my decedent, the
said J. Y. Wilmoth, but that said employees were in charge
of your said yards, switches and s'victhing point in your said
14th Street yards, and of your yard engines then being used
in making up your said train, and that you then and there
negligently provided and maintained for my said decedent,
John Y. Wilmoth, and your other employees, an unsafe, dangerous and defective place and railroad yard, tracks, -w·ays,
bridge and structures to work in, about and upon, in that
you so constructed and maintained your said 14th S.treet rail.road yards that a part of it lay on the south side of the
J antes River, and a part of it lay on the north side of the
.Tames River, and you connected said two parts of your said
14th Street railroad yard by means of a railroad bridge,
upon, on and over which you laid aD;d placed your railroad
tracks, switches and switch stands, so that your said railroad
employees, in making up your said train, in switching and
shifting the cars and sections thereof, and putting them together, had to, and did, run your said yard engine and cars
in said train, out, on to said railroad bridge, and over the
said James River, and so that your employees then and there
'vorking upon and about said train and railroad yard~ had to,
and were required to go out on to said railroad bridge, and
over said James River, while engaged in the discharge and
performance of their work and' duties ; and that knowing this,
you negligently and carelessly constructed your said railroad
bridge and tracks, in that there was near to your said switch
stands and near the north end of your said railroad bridge,
dangerous openings and holes in the west side of your said
bridge, and tracks, in your said yard, through which
page 3 ~ you knew, or, in the exercise of ordinary care, ought
to have known, tha.t your employees were liable to
fall and land in the said James River and drown, especially
during dark nights, while your said employees were engaged
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in shift.ing and making up your trains and switching your
cars, and working on your said yard, bridge and tracks. And
you also Imew that certain of your employees had, while in
discharge of their duties, theretofore fallen through said hole~
or openings, into said river, and that, knowing this, you then
a.nd there negligently failed to properly light said bridge so
that my decedent, J. Y. Wilmoth, and your other said employees, while performing their work and duties, during the
darkness of the night, could see and discover said holes, and
know when they came close to said holes and· avoid falling into
them while eng·aged in the performance of their work and
duties which you required them to perform.
And you also, then and there negligently failed to cover
up said holes by planks or board walks, or to put any guard
ruil around said holes, or to exercise auy care or do any act,
to protect and prevent your said employees, while in the discharge of their duties, and 'vorking· on your said railroad
yard and bridge, and about your trains and cars therein, as
you required them io do, from stepping and falling into and
through said holes into the said James River and drowning.
That knowing of the above dangerous and unsafe place, .character and condition of your said railroad yard, trackB, ways,
bridge and str;uctures connected therewith, that you then and
ther~ negligently and carelessly caused, permitted and al~
lowed your employees then and there in charge of your said
14th S,treet yards, switches, s·witch stands, switch point and
place, and in charge of one of your yard engines, while engaged in making up your aforesaid train, to run it partly out
on sai~ bridge, and to stop it so that the said engine, tender.
and some of the cars in said train, stood on your railroad
track on said bridge, beside said dangerous openings and
holes in your said railroad bridge, tracks and ways, where
you had negligently placed and left standing your said engine, tender; cars and train, for the purpose of requiring and
allowi:qg my said dec.edent to proceed along the
page 4 ~ west side of your said train and cars, as was his
duty to do to take the number of the cars in said
train, and the numbers of the seals on the doors of said cars,
and to then and there enter them in the train book as he took
them down, while the engineer and employees in charge of
said engine, tender and train 'vere awaiting orders to move
your said train, from your yardmaster and other ~mployees
in charge of your said 14th Street yard, and of the making
up, moving and handling of said train in said yard; and that
while said engine, tender, ears and train were ,then and there
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so standing, that you then and there negligently allowed and
caused my decedent, John Y. 1Vilmoth, one of your employees,
and who was a flagman or brakeman going out on said train
No. 55 from R-ichmond to Danville, Virginia, to proceed along
the west side of said train, as was his duty to do, and to take
the number of the cars in said train, and of the numbers of
the seals on the doors of said cars, and to enter them in the
train book, while the said train was so standing, and before
the said train left your said 14th Street railroad yards on its
trip to Danville; and that you knew that the said John Y.
Wilmoth had just come on duty, and that you knew that it
was dark and that the said engine, cars and train were so
standing, and that it 'vas then and there the duty of the said
Wilmoth to get the said numbers and write them down in the
train book, and thereafter to deliver the said train book to
your conductor g·oing out on your said train, and that, kno,ving of this, and of the dangerous position and location of
your said engine, .cars and train, you negligently failed to
warn or notify the said Wilmoth that your said engine, tender and cars were then and there so located, and that he was
liable to,. and would, fall into and through the said dangerous holes, openings and place in your said yard and on the
west side of your said railroad track, bridge and way, while.
performing his above_ work and duties, and that by reason of
all· of your aforesaid negligence, you caused my decedent,
the said John Y. ·Wilmoth, during the darkness of the night,
at a time when he ·could not see the said openings and holes,
and while he was in the discharge of his duties and exercising
ordinary care in get~ting the numbers of the said
page 5 } cars, and of the said seals on your said cars, upon
which he was_ to go out as a flagman, or brakeman,
to fall into and through said dangerous opening and hole in
your said railroad bridge, track or way, and to drown, and
by reason of all of wJ1ich I have sustained damag·es to the
amount of $10,000.00, for 'vhich I shall move the Court ror
judgment against you, as aforesaid.
1\!IRS.

~fATTIE WILMO~rH,

Administratrix.

By M. J. FULTON, Atty.
page 6 }

And at another day, to-wit:

At a like Hustings .Court, Part II,· continued by adjournment and held for the said city, on the 22nd day of November,
1926.
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This day came the parties in person and by Counsel, and
thereupon the Defendant by Counsel filed in writing its Notice of Intention to Rely Upon Contributory Negligence and
plead not guilty to "the Plaintiff's Notice o£·M'otion and put
itself upon the Comttry and the Plaintiff likewise and issue
is joined thereupon. 'Vhereupon came a panel of nine qualified jurors free from exception for the trial of the issue
joined in this case, to-wit: W. vV. Cottrell, B. B. Cosden,
T. D. Bruno, W. E. Mansfield, F. L. Phaup, D. G. Mathews &
1~. B. Burruss, who being elected t!ied and sworn the truth
to speak upon the issue joined and having partly heard the
evidence by consent of parties by Counsel & v.Tj_ th the assent
of the Court were adjourned over until tomorrow at eleven
o'clock A. !tf. with the usual admonitions· given them. And
the further consideration of this Court is continued until
tl1e then tomorrow morning at eleven o'clock A. M.
page 7 ~ NOTl!CE OF INTENTION TO RELY UPON CONTRIBUTORY NE·GLIGENCE.
The defendant in the above styled action, without admitting
but expressly denying that it was guilty of any negligence
resulting in or contributing to the death of said decedent, and
·without admitting but expressly denying that said decedent
met his death in the manner complained or in this action,
hereby gives notice pursuant to the statute in such case made
and provided of its intention to rely upon the contributory
negligence of the deceased as a defense of this action on the
folio,ving grounds:
Said decedent had been employed by this defendant and
ha<l been engag·ed for a number o:f year prior to the date of
the alleged occurrence 'vhich it is alleged resulted in his death;
that defendant had provided a 'valkway on the east side of
its railroad bridge leading across James River for the use
of its trainmen, including said decedent, in the· .performance
of their duties such as that in which the decedent was engaged a.t the time of his .alleged death; that said decedent
knew that ~aid walkway on the ea.st side of said bridge had
been used by said decedent in the performance of his duties
for many years prior to his alleged death; that said decedent
knew that the west side of said bridge had a floor only for
a sufficient distance beyond the switch near the south bank
of said river for the use of trainmen in throwing said switch;
tl1at it was not necessary or proper fo.r said decedent in the
performance of the duties in ·which he was engaged at the
time of his alleged death to be on the 'vest side of said bridge,

I
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and that said decedent lmowin.~ that there was no walkway
on the west side of said bridge beyond the flooring for said
switch of his own volition and without any necessity for so
doing, and without direction of said defendant, undertook
to walk on the west side of said bridge and negligently and
<mrelessly walked beyond the floor thereon at sa~d. switch, if
said decedent met his death by falling through the bridge on
the west side thereof as alleged in this action.

SOlTTHERN RAILWAY OOM'PANY.
By vVIRT P. MARKS, JR., Counsel.
pages 8 & 9 }

And at another day, to-wit: .

At a like Hustings Court, Part II, continued by adjournment and held for the said eity, on the 23rd day of N-ovember, 1926.
·
i~ .. ; .~
This day came again the parties in person and by Counsel,
and the Jury appeared in 1Court pursuant to the conditions of
their adjournment and the evidence having fully heard the
evidence, Thereupon the D~fendant filed its Demurrer to the
evidence· and the grounds thereof in writing, to which the
Plaintiff by Counsel objected and moved to strike out certain
portions of the grounds of Demurrer, to-wit: paragraphs 3,
4 & 5, as not being specific or complete and' for that reason refused to join in said pemurrer tQ the evidence.
Thereupon the Court overruled said ()bjections and motions
to strike out and required the Plaintiff to join in said Demurrer to the evidence, to. which action of the Court the
. Plaintiff by counsel excepted. The jury having been then instructed by the Court as to the amount of damages to be
awarded to the Plaintiff and arguments of Counsel having
been fully heard the jury retired to their room to consult upon
. a verdict, after which consultation they returned into Court
and rendered the following verdict, to-wit: "We the Jury.
on the issue joined find for the Plaintiff and fix the damages
at the sum of Ten Thousand D()llars, subject however to the
ruling and decisi·on of the Court on the Demurrer to the evidence interposed by the Defendant Company,'' -Frank L.
Phaup, Foreman. And then the Jury was discharged. Thereupon the Defendant by Counsel make the following motions,
that the verdict of the Jury was excessive, that the ·Plaintiff
'vas shown to h~ve been guilty of negligence, and also on the
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ground of ·Contrary to the Law and the Evidence, which mo·
tions the ·Court ordered docketed and continued.
Memo. : During the trial of this case, various and sundry
exceptions were taken both by the Plaintiff •and Defendant
to sundry rulings of this Court.
page 10

~

DE~IURRER

TO THE EVIDEN·OE.

Be· it remembered that ·after the jury was sworn to try the
issue joined in this case,. the plaintiff and defendant introduced the following· evidence, which is all the evidence that
was introduced, and which is made a part of this demurrer
to the evidence.
The plaintiff to prove, and maintain the said issue on his
part introduced the following evide1,1ce:
(Here insert evidence for the plaintiff.)
page 11

~

Virginia :

In the Hustings Court, Part II, of the City of Richmond.
Mrs. Mattie Wilmouth, Admx., of John Y. Wilmoth, Deceased,
Plaintiff,
.

v.

Southern Railway 10ompany, Defendant.
DE~IURRER

TO THE EVIDENCE.
Be it remembered that, after the jury was sworn to try the
issue joined in this case, the plaintiff and defendant introduced the following evidence, which is all the evidence that
was introduced, and which is m·ade a part of this demurrer to
the evidence.
The plaintiff, to prove and maintain the said issue on her
part, introduced the following evidence:
COURTNE,Y R. Sl\tfiTH,
Sworn for the plaintiff: ·
DIRECT

E·XA~IINATION.

By Mr. Fulton:
Q. Please state your name, age, residence and business 1
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A. C. R. Smith, 3141 l\falvin Avenue; Yard Conductor on
the Southern; forty years old.
Q. How long have you been Yard Conductor on the Southern Railway?
A. Since February, 1914.
Q. Where were you working as Yard Conductor on January 17th, 1925 Y
A. The Richmond yards.
Q. What yards Y
page 12 ~ A. The Southern Railway yards.
Q. 14th StreetY
A. Well call them the Richmond yards.
Q. Where were those yards located¥
A. On the north side of the river; just· over the bridge;
just off the bridge.
Q. .And just this side or 'vest of 14th StreetY
A. Just south of 14th Street.
Q. Now, was J. Y. Wilmouth at that time .an employee of
•
the defendant railway company here Y
A. I presume so.
Q. Those yards and tracks were owned and operated by the
Southern Railway Company at that time Y
A. Yes, sir.
Q. Now, will you tell the jury just in your own way what
you and the crew tha.t was making up train No. 55 were doing
that night just before and at the time Wilmouth was injured
and killed?
Witness: Do vou want me to tell them what we had to do
to make this train up?

Q. Just tell them what you were doing? .
Witness : At the time he fell into the river?

Q. Before, 'vhen you started to make up the train, what
did you do?
A. Well, to start with, you get the cars out of this yard
and take them on to 'South Richmond.
Q. That is on the south side of the river 7
A. Yes, sir, that is on ·the south side.
page 13 ~ Q. And- you get them and go over on the south
sideY
A. No, we get them out of another yard on this side of
Richmond, the South Richmond yard, and we take those cars
over there and classify them, that is, line ~hem up in blocks,
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nnd, after we get through with doing this, working th~m out
and lining this train up in blocks, we double it; it can not be
made up on one track; we use two tracks ; we double this train
up and cut off from it and the road engine comes out and
g·ets it.
Q. Now, where does that train run from, and where does ti
go to?
A. This division here runs from Richmond to Danville;
train No. 55.
Q. No. 55, was tha.t regular scheduled train Y
A. Yes, sir.
Q. Who was making up the train~ \Vhat crew?
A. Well, I had charge of the crew.
Q. You were the yardmaster~
A. The Yard Conductor.
Q. The Yard Conductor at the time, and you had charge of
the crew in making up the train. Who 'vas the c.rew on that
particular train~
A. When the work began, E. A. Pierce was engineer, but
he got a phone message that his little boy was very ill and
had to be taken to the hospital for an emergency operation;
so I told the boy to cut this engine off and run this engineer
across the bridge.
page 14 ~ Q. To the south side?
A. Yes, sir, to the south side. S'o that he could
be there quicker. And the fireman I had was a. promoted ·
man, and I told him to bring the engine back, and also notified
the roundhouse to call a fireman, and, in the meantime, I
took the Assistant Inspector-that is, I requested him to do
it.; I could not command him-I asked him to get up there
and act as fireman .
.Q. \Vho was .the Assistant Inspector?
A. ~fr. Orlin C. Clark.
Q. And you asked him to act ·as fireman?
A. Yes, sir; and Mr. Hague, a promoted man, was to run
the engine.
Q. Now, you say tha.t Hague had taken the engine, with
Pierce on the engine, and brought him to the south side. ·
Had he come back then with his engine to the north side Y
A. Yes, sir.
Q. Which way was that eng·ine headed?
A. It was headed south.
·
Q. The front of the engine "r.as to the south and the back
of the engine was to the north?
A. That is right.
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Q.. And at the time of the injury, he had gotten ·about where
on the train?
A. The head end of the train.
.
Q. How many cars were in tha.t portion of the train that
the engine was hooked· to¥
page 15 ~ A. I think there "rere around nine; in f·act, I
a~p. positive there were nine cars.
.
Q. Were there any more cars to be backed onto those rune
cars in order to :finish up that train Y
A. Those nine cafls were to be backed up to some more
that were ahead.
Q. Now, what track were the nine cars standing onY
A. No. 1 track.
n£r. Fulton: Have you got a diagram of it? If we are going to use it, and· if you will permit it, we might as well use
it now.
Mr. Marks: Yes, but I do not think it shows the No. 1
track. That is north.
Mr. Fulton: Yes, the track lay that way, as far as the testimony is concerned.
Witness: Yes.
Diagram or blueprint referred to produced and, at this
_time, designated as Exhibit No. 1.

Bv l\£r. Fulton:
·Q. Now, they were on No. 1 track; and, track No. 1, where
'does it connect with the main line track 1
. A. On the bridge.
·
· Q. .A.nd in which direction does track No. 1 ran after it
leaves the main line track?
A. Well, we caH it north and south, but I suppose it really
runs east and west after it gets off or leaves the
page 16 ~ bridge.
Q. You mean it goes down towards the cattle
penT
A. It goes down by the cattle pen and by the express shed.
· · Q. Is that the t~ack that lies next to the cattle pen?
A. There are·two tracks in there, but you can only ·get one
cut of cars in on the track on tha.t ·side until you get up
further.
.
· Q. Which one of those tracks is No. 1, and which one of
trose tracks is No. 2?
A. No. 1 is next to the main line.
Q. And it brings it do'vn to the cattle pen?
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A. It brings it down before you get to the cattle pen, but it
is not the same track going by the· cattle pen.
Q. It runs into it¥
A. We stop cars on No..2 that way. We call it the cattle
·
pen, but it is still track No. 1.
Q. Now, take tha.t map and point out to the jury which is
No. 1. I want the jury to understand the location of that
train, and, if it is agreeable, I will let you mark No. 1 on
it¥
A. (lllustrath1g to the jury.) This is the south, the rail
flooring, and that is the east side, and this is the freight·
house right down here.
·
'Q. Where is the bridge?
A. (Indicating.) Here is where it starts. This is No. 1
track right here (indicating).
Q. Now, then, 'vill you indicate with a pencil; put a 1 on it
right here in between the tracks Y
(Witness <P-~ as requested.)
~

A. (Continued.) J.\i[r. Au tray ought to be more
familiar with it than I am. I can guess at No. 1.
Q. I understand that where you put the mark is track No.
1 on that map?
A. That is where I understand it as No. 1. I might not be
entirely correct.
page 17

Mr. Fulton: (Exhibiting blueprint to jury.) This is the
north end, and this is the south end; and here is track No. 1 ;
this is the north end of the bridge, and this is the south
end of the bridge.
Q. Does the m·ap show the directions? ·

Mr.
on it.
Mr.
north
ing).
Mr.
Mr.
Mr.
ea·st.
Mr.
Mr.

Marks: No, it hasn't got the points of the compass
Fulton: Then, suppose we let this end be marked the
end, and this end be marked the south end (indicat.
Marks: All right. You just mark it.
Todd: I could indicate it on there.
Marks : Well, it is approXimately northwest and southBut that is near enough.
Todd: It is almost east of north, the main line.
Marks: This is near enough for our purposes.
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(Map marked as indicated.) .
~ir. Fulton:
Q. Now, you say there were nine cars standing on that
part of track No. 1 at the time, and that the yard
page 18 ~ crew was in charge of them. What crew was in
charge of the engine and the nine cars at the
.
time Wilmouth was hurtY
A. Well, I wa·s in charge. It was the crew that I had
charge of.
Q. What crew was itY "\Vas it the yard crewY ·
A. Yes, sir.
Q. It 'vas not train crew that had to take it out?
A. No, sir, they have nothing to do with that movement.
'rhey have nothing to do with the train until it is all put together, so far as the actual movement is concerned.
Q. Now, when Wilmouth came up there, these nine cars
were standing there, some standing, you say, partly out 011.
the bridge and partly on track No. 1, with the engine hooked
onto the south end of the nine cars, and what instructions
did you ·give Mr. Wilmouth that night when he came up with
reference to getting the numbers and so forth'
A. I just told him I would stand there~when he came up
to me-when Wilmouth got to where I was standing, he had
taken ·all but three or four cars; something like that, and I
told him I would hold the eu t still until he finished getting
the car numbers.
Q. Now, where were you standing at that time?
A. l was standing, I think, around the C. & 0. Viaduct;
somewhere where I could see the head end there and give
them the ·signal to move when they finished coupling the air
on it. We do not, as a rule, hold those cars for the flagman.
All those old men have to do is to double it up and
page 19 ~ get the air coupled up, and he has more time to
get the numbers than we have.
Q. And you told him what 1
A. I told him I would hold this cut there until he finished
getting the numbers.
Q. Was there another man working there with Wilmouth
at the time?
·
A. Well, one of my men was coupling the air.
Q. Who was he?
A. Mr. T. B. Johnson.
Q. He was one of the yard crew, and he was coupling the
air. Now, on which side of the railroad track or bridge were
you right then Y

By
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A. The west side of the track.
Q. And which side was Wilmouth ~nd Johnson working on
then?
A. The west side.
Q. Now, you were standing where?
A. On the ·C. & 0. Viaduct, or near the viaduct.
Q. And, in doing his work, what did Wilmouth have in his
hands?
.
A. He had -a ·book, lantern, and a pencil.
Q. What kind of a book 'vas that f
A. A train book.
Q. Was it his duty to get those numbers f
A. Yes, sir. I suppose so. They all do it. I guess that
that is his business.
Q. And you told him you would hqld the train
page 20 ~ there until he finished getting the numbers f
A. That is right.
. Q. Now, at the time you told him that, did you know the
number of cars there was in that cut of cars that he was .getting the nunibers off
A. I knew the approximate number, but I did not know the
exaet number of cars.
Q. You did not kno'v how far it .extended out on the bridge
with reference to this hole on the side 1
A. I was reasonably sure that they were on the bridge, but
how far I did not know.
Q. Now, Mr. Smith, when you told '\Vilmouth and Johnson
to do the work they were doing, what did you then do Y
A. I did not pay any attention. I might have turned around
or lit a cigaret. I do not know what.
Q. Didn't you follow them on downY Didn't you give a
signal¥
A. I was standing there to give the signal. I was in plain
view.
Q. When Wilmouth fell into the river where were you?
Mr. Marks: I object to the question, on the ground that
counsel is assuming that he fell into the river.
Mr. Fulton: I will withdraw the question. I did not mean
to make any assumption.
·
Q. Where were you with reference to Wilmouth the last
time you saw him?
.
A. I do not know tha.t I sa'v .him after he went
page 21 ~ out of my sight the first time. I did not pay much
attention. I gave him a reasonable length of time
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to get the numbers, and the man to couple the air. They
usually holler to me when they want me to go ahead, and I
·w·ave them ahead ; .give them a signal to move.
.
Q. You mean who usually hollers?
A. The flagman or the inspector. It is the inspector's job
to couple this car, but we had taken one of his helpers away
from him ru1d had him up on the engine, and he had a brakeman there helping him out. We do not move until we are
satisfied every one is on t from under the cars.
Q. So you were standing there waiting to get the ·signal,
were you?
A. Waiting to get the signal.
Q. You had told them you would wait until they finished
the work, and you were standing there for that purpose?
A. Yes.
Q. Now, what did they do when you told them thatY Were
they proceeding with the work, and in what directi_on <;t.id they
go?
A. They were going on south, on the west side.
Q. They were going from you towards the hole in the
bridge?
A. Towards the end of the bridge.
Q. Now, while you were standing there, did you hear anything that attracted your attention up towards the engine Y
A. Yes, I heard something that ·sounded like a tinkling of
glass, the breaking of glass, a11d I ran up that way, and, by
that time, I believe l\1:r. Johnson-! do not know
})age 22 ~ what he saidMr. Marks: Don't tell what somebody said.
The Court: Just tell what you saw. ·
A. (Continued.) I did not see it. It is just what I heard.
I did not see Mr. Wilmouth or anybody else at that time. ·

By Mr. Fulton:
Q. Did you see Johnson when he ran up there?
A. I do not think I did. Johnson crossed over on this
side then.
Q. ·..And did you cross over on this side?
A.. Yes.
Q. And did you hear Mr. Johnson .say something?
A. Yes.
.
Q. How long after you had lost sight of Wilmouth before
you saw Johnson and heard him say something?
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A. That would be hard to say; possibly 30 seconds; not
more than that; maybe longer.
Q. Now, will you tell what Johnson said to you?
1\!Ir. Marks: I object to what Johnson said to him.
Witne·ss : I do not know what he said.
Mr. Fulton: Just wait, and let counsel take care of that.
If the Court says you can not ans\ver it, you can not.
The Court: Is Mr. Johnson here1
Mr. Fulton: Yes, sir, Mr. Johnson is here.
The Court: The objection is sustained.
Mr. Fulton: If your Honor please, I think I have a right
to show, as a part of the res gestae, what statepage 23 ~ ment was made immediately at the time this accident occurred.
The Court: Not in its present condition. It may be pertinent later.
Mr. Fulton: All right. Then, I except to the ruling of
the Court now, and I will ask Mr. Johnson about it later.
Q. Now, when you get down there, did you find Wilmouth f

A. I could not find him.
Q. Did you look for him?
A. Yes, sir.
Q. What did you do?
A. The first thing I did w:as, I got a boat and hollered to
the men who lived on the river, on the hill, but, in fact, they
were not over there, and we got a boat and took a broom
and oars and sticks and pushed out into the water, and I
hollered to Wilmouth; I thought maybe that, in the meantime,
if he had not gotten hurt, he would hear us.
Q. Did you look for Wilmouth when you got down there?
A. Yes, we took a boat and "\\"ent down the river.
Q. Now, when you got down to where you last saw Wilmouth, ·and where Johnson was, did you look for Wilmouth?
A. Well, we hollered for him. That is all we did.
·Q. Who was down there when you got down there, besides
Johnson?
A. I think maybe Mr. Clark \Vas still up on the engine. I
do not know.
page 24 ~ Q. But Clark was down there, either on the engine or right by the engine Y
A. Yes, sir, he \Vas down there close.
Q. Now, are there any switches on the west side .of that
track at that point?
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Witness: You mean on the bridge 1
· Attorney: Yes.
A. Yes, sir.
.
Q. How far from the hole is the nearest s'vitch on the west
side?
A. Well, I could not .say positively. I guess ·around fifty
feet. I would not miss it very far either way. lt is not
over a foot or one foot and a half out. I have never measured
it.
Q. There are two swi tehes on the west side there on the
bridge, aren't there 7
A. Yes, sir.
Q. And there is also one right at the north end of the
bridge?
.
A. One on the ground.
Q. They are all ground switches Y
A. Yes.
Q. Just off the plank pa~tY
A. Yes.
'Q. And then there are two switches between there and the
holeY
A. Yes.
Q. Now, is there a plank walk that extends up
page 25 ~ to the hole on the west side Y
A. I think so.
Q. You know so, don't you?
A. Yes, I know so, close up to it, I guess. I do not know
how far from it.
Q. Now, is there anything· from where that plank walk
ends to prevent an employee during a; daiJ.r night from,
stepping into it?
A. I do not think so ; no.
Q. Was it lighted in any way-was it lighted that night
in any way, that hole or opening?
A. No.
Q.. When Wilmouth was taking the numbers and you told
him you would hold the train there for him until he had
finished getting the numbers off the cars, did you know that
any of those cats were located by the side of this hole or
opening at the end of this board walk?
A. No, sir, I did not know it. I was not sure of it. I did
not kno'v exactly how many cars I had in that cut.
Q. And was it so dark that you could not seeY
A. I guess I -could ha:ve seen t:ne engine if I had gotten over
there on the side and looked, but in looking right straight up

. I
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I could not tell how many I had on that side. Of course the
·
engine had a light on the back of it.
Q. Now, will you tell the jury what kind of a night this
'vas, with reference to darkness or w}lether it was foggy or
misty?
A. Well, it was a bad night, cold and misty..
page 26 ~ Q. And what kind of a lantern or size of lantern
·
was it that "'\Vilmouth had on his arm, and how did
he carry it Y Just show how he carried it, and that tr~in
book?
A. At this particular time I could not tell, but the majority
of them, I know that they carry them hooked on their arms;
and he carried a book in his hand.
Q. How high are. those numbers, if you know, on the sides
of the cars from the ground 1
A. I would say seven or eight feet.
Q. And how high are those numbers on the ends of the
cars?
A. Higher than that, around ~eight feet; something like
that, or nine feet. I do not know.
Q. Which are the larger numbers, the ones on the side or
on the ends?
A. On the side.
Q. Wasn't Wilmouth's duty also, as one of the crew, or was
it his duty as one of the ·crew, in going out on that train, to·
see if the doors were closed, and to see if the doors were
sealed?

Mr. Marks: I object. to the question as leading.
The Court: The objection is sustained as to that.
can ask if he knows 'vhat his duties there were.

You

By Mr. Fulton:
Q. Do yon, know what his duties there were in reference
to inspection, to see if the doors were closed, and to see if the
doors were sealed?
A. I do not know tha.t he was required to get
page 27 } the seals, but he was really bound to see some of
them.
Q. I asked you if you knew what his duties were?
A. I do not know. I haven't ever flagged 'on a train myself, and I do not know whether he had to get the seals or
not. I do not know that he did. I am reasonably sure that
he did not have to do it.
·
Q. How about the clerk? ·
A. I know that the clerks get them.
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Q. Whose duty is it in the crew, to take the numbers on the
cars ·and to see that the doors are sealed T
A. They have a rule on the subject, but it is not enforced.
It is not done regularly by them on this class of job. If
they catch a door open on an empty car, they let it fly.
Q. Did the men down there working on those yards take
the numbers of the cars and do that w-ork that Wilmouth was
doing from the 'vest side before and at that time?
A. Yes, it had been done before and has been done since,
too, I guess.
Q. Yon saw Wilmouth that night,. did you? .
A. Oh, yes, I talked with him.
Q. And was he in the possession of all of his faculties?
A. I presume .so. H-e talked like it.
Q. And the last time yon saw him, he was going down there
taking the numbers on the sides of the cars Y
A. Yes.
Q. How far from this hole was he when you last saw
him?
A. He passed me, I reckon, two or three carpage 28 ~ leug·ths ; maybe two and one-half or three carlengths ; I do not know just how far. I was off the
bridge under the C.. & 0. Viaduct.
·CROSS EXA.:MINATION.

By Mr. Marks:
Q. Jvir. Smith, you stated that this train, No. 55, ran to
Danville on this division. It is true, is it not, that it ran beyond Danville, the continuation of the trip?
A. Yes, sir, the trip.
Q. In other words, there is a division from Richmond to
Danville, and then there is another division from Danville
on south into North Carolina?
A. Yes, sure.
Q. And the train ran as No. 55 on.this division from Richmond to Danville?
A. That is right.
Q. And then it would go on from Danville into North Caro·
lina on· that next division Y
1\{r. Fulton: Wait a minute.

A. I do not know that it would go as No. 55 on that division.
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By Mr. Marks:
Q. But the train would go on Y
A. Yes, sir, I do know that the train of cars themselves,
the majority of them, go all the way through to North Carolina; the majority of them.
Mr. Fulton: Wait a ininute. I object to that evidence, if
Honor please. We are confined to this particular train.
The Court : I understand the question to be
page 29 ~ addressed to this particular train, No. 55.
Mr. Fulton: But on this particular night.
!tir. Marks : I am asking the question, if your Honor please,
almost in the identical words that counsel used himself. He
said that tlris train ran to Danville. ·
The Court: Just confine it to this particular train on this
particular night.

you~

By Mr. Marks:
Q. My question had reference to this particular train on
that particular night. Now, Mr. Smith, did your answers
have reference to that train Y
A. That is right.
Q. What did you mean, Mr. Smith, when you said that the
fireman was a promoted manY
A. He was promoted to engineer. He was competent. He
· was qualified to run an engine. That is the reason. He was
qualified as an engineer.
Q. He was qualified to act as an engineerf
A. ·Oh, yes ; sure.
Q. If he had not been, you would not have let him take
the engine, would you?
A. No, sir.
Q. Now; you were the conductor of the yard crew, were
you not?
A. Yes, sir, that is right. I was conductor on the yard.
Q. Wilmouth was a member of the road crewY
A. That is right.
page 30 ~ Q. That is, .you and your crew, the yard crew,
would make up the train, so that it would be ready
for the road engine to couple to, and the road engine, with
the road crew, of which 1\fr. Wilmouth was a member, would
then take it on its trip to Danville and beyond?
·
A. That is correct.
Q. Now, the train crew had nothing to do with making up
the train which your yard crew did 7
A. It had absolutely nothing to do with it.
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Q. But Mr. Wilmouth, as a member of the train crew, was
taking the initials and numbers of the cars, as I understand
it?
A. That is right.
Q. That was done every night when the train went out, was
it not?
A. Every night.
Q. The train crew of No. 55, as distiJ,1guished from the
yard crew, would take the numbers of the cars?
A. That is right. ·
Q. Now, when you told Mr .. Wilmouth that you would hold
the cut of cars still until he could get the numbers, you knew
that the engine and the cars were out on the bridge, did you
not?
·
·
A. Well, I thought so. I did riot know how far.
Q. But you knew it was cpt on the bridge Y
A. I was reasonably sure it was ..
· ·Q. Now, did the train move between the time
page 31 ~ you told Wilmouth that and the time you went up
there?

Witness: Did it move?
Attorney: Yes.
A. No, sir.
Q. It did not move at all, so that there was no movement
or jolts of the train 1
·
A. There was no movement.
.
Q. You say it was the inspector's job to couple the air, but,
by reason of the necessity ef the engineer's leaving, and
moving up the crew, you asked the brakeman to couple the
air. Who was the brakeman that you referred to there? Mr .
•Johnson?
A. Mr. T. B. Johnson.
.
Q. Wilmouth had nothing to do with the coupling of the
airY
A. Nothing to do with it whatever.
Q. Now, you stated that it was about :fifty feet from th~
swi teh end of the planks on the west ·Side going south. You
had reference to this switch furthest south, did you not?
A. That was the south switch.
Q. This print (referring to blueprint No. 1) shows two.
switches here, one at 'the north and-

Witness: I had reference to the one closest to the river.
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Q. And then another at the south, here (indicating). So
it is the south switch on this print that you have reference
toY
·A. Yes.
Q. Mr. Smith, I\ir. Fulton asked you if there
page 32 }- were any lights there where that plank flooring
stops on the west side, and you said it was not
lighted. It is a fact, is it not, that there never have been
any lights there 7
.
A. No, sir, not since I ha:ve been there.
Q. The train crew use their individual lanterns at night
there, as they do in any other part of the yard. That is
right, is it not?
A. That is right.
Q. You were also asked if there were any- guards at the
end of this plank walk on the west side, and you replied that
there was no guard. There has never been any guard over
the end of that plank, has there 1
A. No, sir.
Q. Isn't it a known fact that train men, in riding on the
side of a train, usually have one foot in the stirrup and one
foot swinging out, sometimes f
Mr. Fulton: I object.
The Court: 1Vhat is the pertinency of that, M·r. Marks f
Mr. Marks: I think that it shows that it is dangerous to
have a guard there.
The Court: The objection is overruled.
Exception.
Witness: How is that?

By 1\'Ir. Marks :
Q. I say, when trainmen ride on the side of moving trains
-suppose they are going across that bridge, and
page 33 } a trainman is riding· on the side of a moving tra:in,
with one foot in the stirrup of the car, out at the
side. of the car-that is frequently done, isn't itf
A. No, sir, not across that bridge. 'rhat would be wrong;
and that is a long '\•ays to hold on on the side; but they get
. on 'vhen the train starts across, and, of course, they are swinging with one foot on the side when. the train is on the bridge,
before they can climb aboard. They get up on the stirrup
then.
·
Q. And if there were any high guards built there, wouldn't
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there be danger to a trainman, if he did attempt to ride out
there in that way, of catching his foot in it?
A. Yes, sir.
Mr. Fulton: Exception is noted to this line of questions.
The Court: The line of questions ought to be confined to
·what did they did at that itme and not what they do or whether
or not it is necessary for them to ride on the stirrups in that
manner.
Mr. Marks: Well, that w:as all I wanted along that line.
Q. Mr. Smith, Y:OU said you did not know that the engine
and the cars were beyond the end of the plank on the west
side. That was because you were down there, standing around
about near the ·C. ~ 0. Viaduct crosses, and were not sufficiently near to see up there at night, wasn't it?
.
A. That is right.
page 34 ~ Q. J\tfr. Snlith, the company has provided a plank
flooring all the \vay across from the north end to
the south end of the bridge, on the east side, has it not Y
A. That is right.
Q. And the cars carry the initials -and numbers on both
sides, do they not?
A. That is right.
Q. .And those numbers could have been gotten from the
east side, along that plank \Vallnvay, as well as from the west
side, could they not? ·
A. That is right.
Q. As a matter of fact, don't the train crews usually use
the east side in getting the car numbers T
A. Well, if the train is made up, they have to do it, and,
as a rule, the train is made up complete.
.
Q. And there is no necessity at all of going on the wes.t
side when the plank-way extended all the way across on the
cas.t side and the nu;mber.s can be and are usually gotten in
that way? Isn't that true?

Mr. Fulton: I object to that. That is asking the opinion
of the witness. He can state the facts.
The Court: I think he ought to be confined to the facts, as
to what it showed.
J\tir. Fulton: And what they did.
Mr. Marks: Strike out the question.
page 35 ~

Q. I understood you to say that the car numbers could be gotten from the east side as well as
the west side 7
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· A. Exactly.
Q. Mr. .Smith, how long had you known Mr. Wilmouthf
·
A. Why, I had known Mr. Wilmouth ever s~nce I h~ been
in the employ of the Southern. He was an older man In the
service than I was.
Q. He was an older man in the service than you were Y
A. Yes.
Q. You knew that that plank way on the west side extended
about fifty feet beyond the last switch, did you not Y
A. Yes, sir.
·
Q. Was that a condition which was known by the train
crews in general, including Wilmouth~
·Mr. Fulton: I object, unless he knows it.

A. I do not know what Mr. Wilmouth kne,v, but I suppose
that everybody working for the Southern knew it, who h.ad
been there any length of time.
·
Mr. Fulton: And I object to the ans,ver so far as it is a
supposition.
The ·Court: The objection to the question and the answer is
sustained.
Witness: Well, I knew it. I do not know whether anybody else knew it or not.
The Court: The physical facts can be shown as they existed, but whether a particular person had knowlpage 36 ~ edge of it is another question.
By Mr. Marks:
Q. How long had Mr. Wilmouth worked on this part of the
yard, of which the north end of this bridge with the plankWf;tY extending beyond the switch, was a part!
A. I will answer it in this way: the record I guess would
give you a more definite answer; I do not know. A good many
times. Many times. I could not say how many.
Q. You do not know how many times, but for a long period
of timef
.A. 1 do not know. Possibly for a period of time, and he
would be on another job for a p:tonth or so. I did not keep
a record of it.
Q. So that he had been working there for a very snbstan. tial period of time, under the conditions which existed on the
night of J~uary 17, 1925, so far as the structure of the·
bridge was concerned Y

I :
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·.A. Yes, sir.
Q. In its present condition?
A. That is right.
Q. He had .frequently taken the numbers and initials of
the cars prior to that time, had he not?
.A. Yes, sir.
Q. And in doing so, he had gone out on this bridge to do
it, had he not?
A. Yes. He had been out on there before, but I will say
that, as a rule, it was made up and he had to get them on the
other side. That was the rule. Of course, there
page 37 } are exceptions.
Q. He had gotten them all the way out on the
other side?
A. Yes, sir.
Q. And so he necessarily knew that the plank-way extended
on the other side~
A. He kne'v that. ·
Q. This train No. 55 \Vas a regular train, was it not Y
A. Daily.
Q. And he had been running on that train every other day?
Is that right Y
A. That is right; for some time.
Q. In other words, he would leave here one night and go
to Danville, and the next day he would come back from Danville, and the third he would take this same train out to go
to Danville again?
A. Every other night:
Q. So every other night he was engaged in the duties in
'vhich he was engaged on January 17, 1925?
A. But I can not say for ho\v long. Of course, those men
change runs very frequently; at times more than at others.
But, of course, I know that Mr. Wilmouth had flagged on
the job a whole lot; a good .many times; I could not say how
many.
RE-DIRECT

EXA~IINATION.

By Mr. Fulton:
Q. Mr. .Smith, you were asked about these trains; did the
cars in these trains go from Richmond to Danville. Can you
say, of your own personal knowledge, that any of
page 38 } these cars in that particular train that would be
made up, No. 55 at that time went beyond Danville
on that trip?
A. No. I could tell you what went to Bon Air. That is
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where I pushed them to. They 'vere eut off there, and I do
not know how far they went.
Q. Are there doors on both sides of those cars that Wilmouth was looking after, and are there seals on those doors Y
A. Yes, sir, on both sides.
Q. How far were the iron brackets or stirrups on the sides
of the cars, these freight cars, above the rail Y
A. I imagine-of course; I do not know, but I will tell you
just what I believe; they are around eighteen inches.
Q. Are any of them below the bottom of the car on the
sides?
A. They hang do'vn from the ends, from the sides.
Q. I mean do they hang on the outside or in between the
cars-the stirrups!
·
A. They hang on the outside of the car.
..
Q. They hang on the outside of the carY
A. Yes, sir.
Q. And you think the lower end of them is eighteen inches
fr_om the top of the rail?
A. They hang down about that far from the car. I imagine
from twelve .to eighteen inches.
Mr. Marks : Fro:n;t the top of the rail Y
Witness : Yes, sir, to the bottom of the stirrup. Yon have
to go out and then come up, you see.
.
page 39 ~ By 1\{r. Fulton:
_
Q. Is the west side of the rail, I mean, the
bridge, the iron girder that carries the weight of the bridge
on the west side of the rail-how far is that west of the west
side of the rail o~ the bridge-way, as a whole?
Witness: "How far from the rail to the girder of the
bridge?
Attorney: Yes.
A. I do not :know. There is clearance in there for a man
to swing up on a car. When a ·man catches a stirrup, he
swings up there.
Q. W:as that hole there big enough for a man of Wilmouth's
size to fall through Y
A .. Oli, yes.
Witness stood aside_
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T. B. JOHNSON,
sworn for the plaintiff:
DIRECT EXAMINATlON.

By ~rr. Fulton:
Q. Mr. Johnson, state your name and your age, and where
you live, and the kind of work you did on January 17, 19257
A. Thomas Benjamin· Johnson; age, 28; I was employed
as brakeman by the Southern Railway?
Q. Were you on duty that night in connection with the
making of train No. 55Y
A. Yes, sir.
Q. Were you a part of the yard crew that was making up
t.ha t train Y
A. Yes, sir.
Q. Just tell the jury what you know and what you had done
with reference to making up that train, and, after J. Y.
"\¥ilmouth came on duty, if he did anything with reference
to making up that train that night?
A. Well, we started on the north side- of the river to get
some of the cars of the· train to take over-no, we started on
the south side of the river.
Q. Who started?
A. The yard engine, the yard crew; and we went to the
north side with these cars, to cut them in the house, to switch
to the house; what we call the house track; there are several
tracks in the yard. In making up this -train, we had to cut
these cars in, that-we were taking from the south side of the
river;· and I think we had switched practically al~
page 41 ~ of the yard when I saw Mr.' Wilmouth.
Q. What time did vVilmouth come on duty that
night, if you know?
A. I could not say. I suppose he was on time; 6:40. It
used to be 6 :40 that he was due. He was about on time. He
was always on time.
·
Q. You mean 6:40 P. M.Y .
A. Yes, sir.
- ··
Q. Now, after he came on duty, what did you see him do,
~nd what did you do in connection with him, if anything?
A. Well, I saw him taking the numbers of the cars.
Q. What were you doing at that time?
A. At that time I was helping to make up the train.
Q. And what particular duties were you doing?
A. Well, we were switching the cars; I was coupling the
air.
·

I

I"·
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Q. Now, after you saw Wilmouth taking the numbers, as
you say, on the cars that would go out in this train, just tell
'vhat you saw him do from the time he come until the accident occurred 7
A. Well, he was taking the numbers on the train, and he
had gotten all but about the nine cars we had to the engine.
And the last time I saw him he 'vas getting the numbers of
some of those cars that we had hold of with the yard engine.
·
Q. Now, on which side of the train, of these nine cars, was
heY
·
A. On the west side.
pag·e 42 ~ Q. And which side were you on?
A. I was on the west side.
·
Q. Did you see C. H. Smith, the Yard Conductor, there 1
A. Yes, sir, he 'vas there, back further, though, than I
was.
Q. Farther north 7
A. Farther north in the yard ; yes, sir.
Q. Now, did you and Wilmouth pass ·C. R. Smith as you
went by, in going down there; you say you were coupling the
airY
· A. I do not think so. He was some distance from me when
he asked me to help couple up the hose.
Q. He asked you to help couple up the hose?
A. Yes, sir, so that we could get the train out on time.
Q. Now, were you north or south of him Y
A. I was south of him.
Q. And he asked you to couple up the h9se. Why did he
ask you that?
· A. Well, we were late, and Mr. Pierce's baby or child was
taken to the hospital, and Mr. Clark had to help Mr. Rite,
the car inspector; he went on the engine. He went on the
engine to look out for ~.,ireman Hague.. Mr. Hague had to
handle the engine, to act as engineer. And that is the reason
we were late.
Q. And because he was late, he asked you to help couple
up the hose?
A. Yes, sir.
Q. Now, in coupling up the hose, was Wilmouth taking the
numbers of the cars on the same side of the train
page 43 ~ you were on, the west side?
A. Yes, sir, on the 'vest side.
Q. Now, just tell the jury after you passed C. R. Smith
and proceeded south, who was in front, you or Wilmouth,
and what occurred?
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A. I was in front-let me see; let me get it straight: when
I left Mr. Smith, Mr. Wilmouth was behind me, and I was
coupling up the hose n.nd 1Yir. Wilmouth was following me.
·I kept on until I got to between the :first and second car; between those cars; I was over the hole about ten or twelve
feet, in between the cars, when Mr. Wilmouth asked me was
that the last car in the train, and the number of it, and I
told him that it was and I raised my lamp up to the number
on the end of the car, and I g;ave him the number and initials,
and I stooped down and got hold of both of the hose, I heard
a splash in the water; and then I crossed over to the other
side; I went between the ears to the east side, and Mr. Clark
'vas there; and I told Mr. ·Clark that I thought Mr. Wilmouth fell.

Mr. Marks: I object to what 'vas told Mr. Clark.
The Court: Don't tell what you told Mr. Clark. Tell
what Mr. Clark did.
Mr. Fulton: I think, your Honor, he can ten· what occurred there, because it is a part of the res gestae of this
trial.
The Court: It would not be a pertinent part of
page 44 ~ it if it is an assumption of the witness. I do not
·see the pertinency of it, wlrat wa.s told Mr. Clark;
that he thought he fell. The question is, did he fall or not,
'rhat is the pertinent part. His declaration does not add to
or take away from the res gestae, if it is relevant to the res
gestae, if it is a part of the res gestae, in other woras.
Mr. Fulton: I save the point at this time.
The Court: He can tell, when he heard this splash, what
he did in connection 'vith it.
By Mr. Fulton:
Q. No,v, where was Mr. Wilmouth standing or at, as near
as you can fix it, how far from this hole 'vhen he asked you
about the number?
A. I could not say; I do not know.
Q. Did he seem to be near it o~ close to it?
Mr. Marks : I object to counsel leading the witnes. The
witness has said J:hat he does not know. It is his own wit.:.
ness.
The. Court: The objection is sustained to the question as
being leading.

------
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By Mr. Fulton:
Q. Now, when you last saw Wilmouth, where was he, how
far from the hole?
A. Well, I would say hvo or three car-lengths from the
hole ; say sixty feet, or further than that. I had
page 45} not paid any attention to him following me, you
see ; and I eould not say exactly how far it was
'vhen I last saw him.
Q. You said you were talking to him, that you went in between the cars yourself to hook them up and you ·were talking to him?
A. Yes, sir.
Q. How far was he from you then 1
A. I could not sa.y. I was in between the cars, and he
asked me the question. I could not say where he was at, because I was out of his sight. I could not see him. I 'vas in
between the cars.
Q. But you were talking to him. ·Can you give the jury
any idea, from the conversation you had, how far apart. you
were?
A. I said I was about ten or twelve feet from him, as well
as I can tell; just a rough sketch of it. I do not kno,v.
Q. You were about ten or twelve feet from him you think
at that timeT
·
A. Yes, sir.
Q. No,v, how far was the north end of the hole at that time
- from yon, the hold at the end of this board walk on the west
side of the bridge Y
Mr. }larks: I 'vould like for counsel to state what he
means by the hole.
Mr. Fulton: I mean the opening in the bridge at the south
end of the wallnvay.
The Court: You mean where the walkway
page 46 } stops Y
l\1:r. Fulton: Yes, sir, where the walkway stops.
The. ·Court : I thought you had some reference to a depression or hole between the north end and where it terminated at the south end.
Mr. Fulton: No, .sir, the west side does not terminate at
the south end of the bridge.
The Court: But it has a termination Y
Mr. Fulton: Yes, sir.
1\1:r. M·arks: Now, let's see if the record is clear on that;
I understand counsel to state that, when he refers to the hole,
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he means where the board plank flooring on the west side
stops.
The Court: Yes, where it terminates on the west side.
By Mr. Fulton:
Q. Now, ho'v far 'vas that hole, the north end of the hole,
from you at the time you had this conversation with Wilmouth¥
A. I stated about ten or twelve feet, as well as I could
remember, that is, as well as I can guess at it. I do not know
exactly.
Q. Was it while you were talking to him that you heard
this splash in the river~
A. It was ~very few seconds after I was talking to him.
Q. Now, when .you heard that splash in the river, what did
you do!
. A. I crossed over to the other side; at least, I came up and
looked around, and it popped in my mind right
page 47 ~ awayJ\tfr. lVIarks : I object to what popped in the mind of the
witness.
The Court: Don't tell what popped in your mind. Just
say what you did.
By Mr. Fulton:
Q. You say you got up and looked around?
A. Yes, sir, I got up and looked around, and I did not see
1\tir. Wilmouth.
·
Q. How did you get up?
A. I was just talking to him, and naturally I looked
aroundMr. lVIarks: I object.
The Court: Let him go ahead. I do not see any harm in
it.
By Mr. Futlon:
Q. Go ahead. You looked around, and what?
A. And I did not see Mr. Wilmouth.
Q. And then what did you do Y
A. .And I thought he had fallen in the river.
1\fr. 1\farks: That is just what I objected to, what the
witness thought. I submit that all he can say is what he
did.
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The ·Court: I do not see any objection to the testimony.
Mr. Marks: I note an exception on the ground that. it is
not a question of what the witness thought, or of a mental
. speculation on his part; that it is incompetent,
page 48 ~~ irrelevant and immaterial to any issue in this
case.
The. Court: Go ahead.
By Mr. Fulton:
Q. Now, what did he do after you looked around for. him
and did not see him?
. .A. I just inferred that he had fallen into the river.
Mr. Marks:· I object to that, on the ground that the witness did not see Mr. Wilmouth fall in the river. He stated
he did not know how far he was from him, -and the most that
he saw or heard was ·a splash in the water. And I think that
it is wholly irrelevant and immaterial, and that it is permitting the witness to indulge in speculation and random
-guess before the jury; and I object to it on those grounds.
The Court : rhe objection is overruled.
.·
Exception.
By Mr. Fulton:
Q. Yon crossed over. Now, then, what did you next do f
A. I crossed over to see what had happened.
Q. And then what did you do?
.
.
A. Mr. Clark was there, and we looked over into the river,
and we either .saw his hat or his head, we did not }{now
which, between there and Mayor's Bridge.
Q. Then you sa'v his hat or his head, you do not ·know
which, between there and Mayo's Bridge. vV as that just
east of where this hole at the south end of the
page 49 ~ plank walk was?
A. Yes, sir, just east of it.
Q. How far west of the 14th Street Bridge is that bridge
that you were on, or were at that time---you know· the 14th
Street Bridge or Mayo's Bridge.
·
The Oourt: Mayo's Bridge'
M'r. Fulton: It is north of Mayo's Bridge.
The Court: How far is the 14th Street Bridge or Mayo's
Bridge from the :railroad bridge?
·
·
Witness: I could not say. I never paid much attention· to

it.
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By Mr. Fulton:
Q. Was that bridge lighted Y
A. Yes, sir.
Q. And how were you enabled to see his hat or head off t.he
side of the 'bridge~ Did those lights help you in any way Y

Mr. Marks: I object to counsel suggesting to the witness
what answer he wants.
M·r. Fulton: I will change the question.
The Court: Your questions are leading. Don't ask leading questions.
By Mr. Fulton:
.
·Q. I will ask you if the lights on the west side of that
bridge, Mayo's Bridge, thro'v any light into the river on the
east of the railroad bridge.
page 50

r

Mr. Marks: I object to that question on the same
qteestion on the sa,ne ground.

Overruled.

Exception.

A. Yes, sir, they threw a reflection on the river.
By Mr. Fulton:
Q. Now, Mr. Johnson, how big is that opening or hole at
the end of the board walkway on the west side of that bridgeT
A. I could _not say. I do not know.
The Court: Approximately.
By Mr. Fulton:
Q. .Approximately how large is itY
A. I would say three feet wide.
Q. And how long?
A. Well, it extends the rest of the way across the bridge,
the hole does, but t}lat is where the 'board walk stops goiug
clean across the river.
Q. There was an open section in between the sections of
the bridge, where the framework of the bridge come·s up~
. A. Yes, sir.
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Q. And does it extend from that end of the bridge down
to the next section Y
A. Yes, sir.
Q. How far would that be f.
A Twelve or· fifteen feet.
Q. Was it big enough for a man to fall into itf
A. Yes, sir.
Q. Was there any light on there that night!
page 51 ~ A. None that I know of.
Q. Was there any rail or guard-rail there to prevent any one from walking or stepping into it in the darkness?
·
A. No, sir, not that I know of.
Q. When you saw Wilmouth, what did he have in his
hands, in either of his hands, and what was he doing?
A. Well, he had his train book in his hand, .a.nd his lantern
on his arm.
Q. Ho,v was he holding it? Show the .jury?
A. I think he had the bail of his lamp over his arm and
the lamp setting in his arm, and the train ·book in his left
hand, writing with his right hand (illustrating).
·Q. Why did he have to have his lamp up on his arm in
that. position Y
A. So that he could see to write on his book, I suppose.
Q. Did he also have to use it to get the numbers?
A. Well, I suppose he did in a whole lot of cases.
Q. What kind of a night was that, with reference to its
darlmessf
A. I reckon about 6 :50.
Q. I say, what kind of a night was that with reference to
the darkness Y
A. It was dark and cloudy; I am pretty sure it was cloudy.
Q. Do you know the degree of the darkness-you say that
it was cloudy-whether it was foggy or misty Y
A. No, sir, I could not say.
Q. Now, in carrying·his light in his arm ·in that
page 52 ~ way (illustrating·), doing his work, what effect did
the book, the railroad book have with reference to
the walk,vay; what effect did that have on lighting the walkway in front of him?
A. Well, it could have knocked the light off of the walkway.
1\Ir. Marks: Now, if your Honor please, I object to counsel indulging in speculation with his own witness. The -witness has said that he did not see 1\fr. Wilmouth at the time.
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The Court: The objection to the question is sustained.
By J\{r. Fulton:
Q. How big was that book f
A. About five inches wide and about ten or fifteen inches
long, I suppose.
Q. What was the position of the book with reference to it
.being between the light and the walkway?
Mr. Marks: I object to the question.
The Court: The objection is sustained. The jurors can
draw their own c.onclusions.
Mr. Fulton: I know, but I have a right to show \Vhere the
light was and where the book was.
Q. Now, where w:as the light with reference to the bookt
The Court: What light?
Mr. Fulton: The light that the witness said Wilmouth had
on his arm; and he illustrated that he was carrying· it up on
his arm and had the book in his left hand.
page 53 } The Court: How can the witness testify to that'
Mr. Fulton: The last time he saw him.
The Court: How can he tell where the light was shining?
:rvrr. Fulton: I am not asking him where the light was shining, for this reasonThe Court: That question was for that purpose.
Mr. Fulton: He saw the light and saw him carrying this
book, and I asked him where that book was with reference
to the lantern, and the jury can then draw their own conclusions.
The Court: The objection is sustained. He can tell the
position of the book and the position of the lantern.
l\fr. Fulton: That is my question.
The Court: He· has testified how he had his lantern in his
arm, and where he had his book, and the reason for the lamp
in going along there; and that is as far as he can go. He can
not draw any conclusion, and neither can you by your questions make him come to a conclusion. T~at is the jury's
province.
By Mr. Fulton:
.
Q. In the position that the book was in when you last saw
it, I will ask you to state whether or not that prevented the
rays of light from the lantern being thrown on the walkway
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·that Wilmouth was standing or walking on wheu
page 54 ~ you last· saw him'
Mr. Marks: I object;
Objection sustained.
Mr. Fulton: I save the point on that, your Honor.
Q. Were you ciose to Wilmouth that night¥
A. I do not know.
The Court: At what timeY
By ~r. Fulton:
Q. I mean just before the accidentY
A. I was close to him; as I said, I was·within ten or twelve
feet of him.
Q. I do not mean at the time of the accident, but had you
talked to him that ·night before going on this work, and how
close were you to him 7
. A. I was I -guess as far as from where I am sitting to you
(in<¥cating seven or eight feet)~
The Court: Approximately eight feet?
Witness: Yes, sir, and I was running on some foolishness
'with him..
By Mr. F~lton:
Q. you talked with him
A. Yes, sir.
Q. And was he in the possession of all of his faculties Y
A. I think so.
·

r

CROSS EXAMINATION.
By Mr. Marks:
Q. Mr. Johnson, how long have you been employed on this
.
rardf
page 55 }- A. I have been. on the yard ever since December, 1920.
Q. And had Mr. Wilmouth been employed there during the
most of that timeY
, A~ Yes, sir, off and on.
·-. Q. And you had ·frequently seen him there yourself in the
pursuance of your duties~

Southern Ry. Co. v. Mattie Wilmouth, Adm 'x., etc.
~.A..

89

Yes, sir.
Had you ever seen him taking the car list of this· train
No. 557
A. Yes, sir.
Q. Prior to this night¥
.
A. Yes, sir.
Q. You had seen him do it frequently, hadn't you Y
A. Yes, sir.
Q. Mr. Johnson, the yard engine, which was engaged in
making up this train, was south of the last car on the bridge,
was it not¥
A. Yes, sir, south.
Q. In other words, the engine was the nearest part of the
equipment towards South Richmond?
A. Yes, sir.
Q. And then north of the engine came the cars 7
A. Yes, sir.
.
Q. I understood you to say that when you gave Wilmouth
the initials and number of the last car you were between the
first and the second car from the engine. Is that right Y
A. Yes, sir.
page 56~ Q. And that was beyond the end of the board
plankway on the west side ·of the bridge, wasn't
it?
A. Yes, sir.
Q. How far beyond, a pproxima.tely Y
A. I would say ten or twelve feet.
.
Q. You knew you were beyond the board walk yourself,
didn't you 1
.
A. Yes, sir.
Q. How did you know it Y
A. Well, the way I got over there by the ends of the ties,
you see.
Q. You left the end of the board walk and walked over on
the ends of the ties 1
A. Yes, sir.
Q. You knew that the board walk stopped there at a point
about fifty feet beyond the south switch, did you not¥
A. Yes, sir.
Q. And you had known that all along since you had been
working in the yard, had you not?
A. Yes, sir.
Q. Mr. Wilmouth had been on that side o'f the bridge before,
had he not¥
A. Yes, sir.
Q. And he had also taken the numbers on the east side
Q~
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'vhere the walkway extended entirely out, entirely ac.ross
the bridge, had he not?
A. Yes, sir.
page 57 ~ Q. And isn't it frequently the case that, when
the train is made up, the engine and a large number of cars entend out on the bridge beyond the walkway on
the west si<IeY
A. Yes, sir..
Q. You were coupling the hose, were you not Y
A. Yes, sir.
Q. Between the cars Y ·
A. Yes, sir.
Q. And Mr. Wilmouth was taking the car numbers?
A. Yes, sir.
Q. He had nothing to do with coupling the· hose, had he f
A. No, sir.
Q. He was a member of the road crew Y
A. Yes, sir.
Q. How did you happen to -give him the number?
A. Well, he asked me was that the last car in the train.thi~ng, I reckon-I thought it anyway, that he knew where
he was at; and I just raised up and got the number off of the
car .and gave it to him.
Q. Why did you think he knew where he was at?
}f[r. Fulton: I object to his answering as to what he
thought.
The Court: He can tell what he did.
Mr. Fulton: And why he thought so is not evidence.
The Court: Yes.
1\fr. Marks:. All right.
58~

Q. 'Vhere was 1\fr. Wilmouth with reference to
your location when you first started out on the
bridge 7 Was he behind you?
· A. Yes, sir.
Q. How far behind you?
A. I could not sa.y exactly. Maybe he was three carlengths behind me.
Q. Now, is there any plank between the tracks-not only
between the rails, but between one track and another trackon that part of the yard that is not on the bridge, or is it
on the dirt there 1
A. It is on the dirt there; it is not on the bridge.
Q. Y e~, so that when you walked onto the bridge you
page
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stepped from the dirt itself onto the boards which constitute
the floor of the bridge?
A. Yes, sir.
Q. (Illustrating on blueprint, Exhibit No. 1.) Now, that
is the north towards you ; all of this surface in here at the
north end of the bridge (indicating) in that general section
as shown on this map "to Southern Railway Freight Depot"
is just the -ground itself!
A. Yes, sir.
Q. And when you got to this broad white line going south,
that is the beginning of the bridge, and you step from the
ground onto a board walkway!
A. Yes, sir.
Q. Now, then, Mr. Wilmouth and you walked
page 59 } south on the bridge along the west side, did you ·
not?
A. Yes, sir.
Q. Now, just after you -go on the bridge you come to a
sWitch on th_e west side, do you notY
A. Yes, sir.
Q. The switch handle and the throw and the switeh rods
extend across th_e bridge from west to east there, do they
not?
A. Yes, sir, to "\\There· the east track is..
Q. ·Now, in going from the north end of that bridge south,
was it necessary to step and cross over that switch f .
A. Yes, sir.
Q. When you were on the west side of the train?
A. Yes, sir~
Q. And then you proceed on in a southern direction on the
west side, and you come to a second switch shown on this
print, do you not Y
·
· A. Yes, sir..
Q. And that had the rods and the throw and.the usnai ap.
pliances that constitute a railroad switch?
A. Yes, sir.
Q. And in order to get to the end of this boardway on. the
west side you had to step over that switch, did you not? .
· A. Yes, sir.
.
.
Q. And Mr. Wilmouth also had to do so in walking along
that west side, did he not?
.
.
A. Yes, sir.
. .
·
_.
page 60 }- . Q. And when you got out here (indicating), to
this point which I will mark with an ar:t;ow running .OUt and ~n ''X'_' at the end ·of the arrow in pencail, the
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board walk stops so far as that part of the track between the
rails is concerned, does it not 7
A. Yes, sir.
Q. And from that point on, the board surfacing is merely
on the sides between each rail and the extreme edge of the
bridge?
A. Yes, sir.
Q. So at that point the ties begin to project out and you
~
have got the flooring merely on the side Y
· A. Yes, sir.
Q. And in order to get to this extreme end of the plank
flooring on the west side of the point at which I wiH put an
arrow and mark it with a "y" at the end of it iu pencil,
Mr. Wilmouth had to go in that space between the end of the
ties. and the extreme west side of the bridge, did he not 1
A. Those planks cover up the ends of the ties there.
Q. Yes, that is right. From the rail?
A. No, sir, not from the rail. There is a kind of guardrail that goes along there. It is a big piece of lnmber on
the edge.
·
.
Q. This shows the rail, and then there is a ·big guard-rail
there¥
A. Yes, sir.
~Q. And the plank is between the big guard-rail,
page 61 ~ which is at the point which the arrow ''x" designates and the west end of the bridge. ~rhat is
right, is it not T
A. Yes, sir.
Q. Now, you had come along south on that west side and
had reached ~d gone beyond the end of this plank flooring
on the west side, had you not 7
A. Yes, sir.
Q. And you were up in here between the cars Y
A. Yes, sir.
Q. And that was the position in which you were when Mr.
Wilmouth called to you and asked you if that was the last
c-arY
A. Yes, sir.
Q. And you told him that it was and gave him the number
of it. Is that right 7
A. Yes, sir.
Q. Now, the plank flooring on the east side extends all the
way across, does it not Y
A. Yes, sir.
Q. Now, that train, when it is made up, frequently extends
way out onto the bridge 7
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A. Yes, sir.
Q. A number of car-lengths beyond the end of the plank
flooring on the west side, does it not¥
A. Yes, sir.
Mr. Fulton: I object to what it frequently does. I do not
see that that is relevant.
page 62 ~ The 'Court: I do not see any objection to it, as
a part of the general plan that they have there
for the handling of the trains and the extension of the cars.
Mr. Fulton: I note an exception.
By Mr. Marks:
·Q. And no matter how far the train extends out on the
bridge, the numbers of the cars can be taken by going out ou
this walkway on the east side, can they not V
A. Yes, sir.
Q. The numbers are on both sides of the cars, aren't they t
A. Yes, sir.
Q. And Mr. Wilmouth could get his numbers on the east
side as well as he could ·on the west side, couldn't heY
A. Yes, sir.
Q. You had seen him out on this bridge before, had you?
A. Yes, sir, I had seen him out on that bridge before.
Q. Frequently 7
A. I could not say right frequently, but I have seen him
out there several times. I can not say the times between,
but I have seen out there.
Q. When he made up his train to .go out, or 'vhen the train
was made up and when he would take his numbers-when. ever he was on that run he would take his numbers, would
he notY ·
Mr. Fulton: Ask him what he did.
By Mr. M'arks:
page 63 ~

Q. Did he not Y
A. Yes, sir.

Mr. FUlton:
The Court:
Mr. Fulton:
own witness.
Mr. Marks:
The Court:

Don't lead him.
He has a right to lead him.
Not with a question where he makes him his
I am not making him my own 'vitness. ·
I do not see the least objection to the line of
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questions, except that you are going entirely too slow for
me.
By Mr. Marks:
·
Q. And he had to conie out here from time to time when he
was on that run, to get his car numbers?
A. Yes, sir.
Q. Mr. Johnson, wasn't it a matter of general and common knowledge among the train employees engaged in working on the yard, that the board walk on the west side of that
track stopped at a point about fifty feet south of the south
switch?
·
M.r Fulton: I object to that on the ground that it is not
relevant until they show that it· was knowledge to Wilmouth,
and, even if it was knowledge to him, it is not a defense.
The Court: I will sustain the objection to the question,
because there is no evidence to support any assumption as
to why the walkway was a part of th~ way on one side and
all of the way on the other. There is testimony as
page 64 } to its being on one side all the way across and on
the other side a part of the way across, but, as to
a general knowledge of it, there would have to be a basis upon
which to predicate that knowledge.
Mr. Marks: The very point is this :~fr. Fulton: If you are going to argue it, let the jury retire.
The Court: I will let the jury go to their lunch unless
·
you hv.ae some more questions to put to the witness.
Mr. Marks: I have a few more. It will not take over five
minutes.
·
The Court: I will sustain the objection at present.
Mr. ¥arks: I do not think your Honor has appreciated
the point to 'vhich the question is directed. That is all I
wa,nted to point out, and Mr. Fulton suggested that it would
be well to have the jury retire when I did so.
Mr. Fulton: I do not think you ought to argue evidence,
that may not come in, before the jury. If you want to do so,
the jurors should be excluded.
The ·Court: Gentlemen of the jury, you ·can go to lunch
and come back at 2 :16 P. M.
.
(The jury retired.)
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Exception.

Recess until 2:16 P. M.
page 65

~

Note: At 2:16 P. M. case resumed out of the
.
·
hearing of the jury.

Mr. Marks: If the Court please, the purpose of my question is this : as we will show to the Court, this case is .governed by the Interstate Law, as the movement was an interstate and not an intrastate movement, and, under the interstate law, the employee assumes not only the ordinary risks
of the employment, but also the risks of negligence, if any,
when knowledge on the part of the the part of the employee
is shown. We contend here that there was no negligence in
the first instance, but, even if there was, the decedent and all of
the other yard employees knew of the condition which obtained and thereby _assumed the risk of it; and the direqt
purpose of my question wa·s to show that the condition had
existed for years and that it was a matter of common and
general knowledge among all of the employees, including
the deceased; and I want to state, in view of the Court's ruling and for the purpose of the record, that I expect the witness to answer that it was a matter of general and common
knowledge among all of the yard employees that the walkway
on the west side of the bridge terminated at a
page 66 ~ po_int about fifty feet south of the second switch
from the north end of the bridge.
1\fr. Fulton: You mean so far as the witness knew?
Mr. .Marks: No, l mean just exactly what I said there;
if not, I would not say so.
.
The Court: The ·Court has already permitted counsel for
the defendant to show that· each witness examined so far
bad knowledge of the condition of the walkway on the left
side of the track, but the Court declines at this time to allow
the witness to stat,e whether or, n~t it is ge~erally .known- by
all of the employees as the purpose for which the walkway
was placed there has not been shown, nor has this witness
testified thl!-t he knew that there· a general knowledge of
the situation, which would be necessary before he could state
it.
.
(Jury recalled.)

By .Mr. .Marks :.
Q. Now, Mr. Johnson, this thing that we have been re-
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ferring to as .a hole is really the space between the outside
of the time and the extreme west side of the bridge, the end
of the board 'valk on the left side, and the span south of the
end of the board walk. That is correct, is it not?
A .. Yes, sir.
Mr. Marks: I will put an arrow at that space,
and mark it "z" in pencil on the blueprint, and
will ask you to look at it and see if that arrow
points to the space that has been referred to as the hole.
· Witness: (Examining.) Yes, sir, I think so.
·

page 67

~

Q. 'rhen, those open spaces between the spans continue
on across to the south end of the bridge on the west side, do
they not?
A.· Well; they do not go all the way across the bridge, those
spans; they go out there a right good ways, and, when you
get riear to the railing· or side of., the bridge-it goes out as
far as that, and then there is a complete ·opening; there is
no side to the bridge there at all.
Q. Those spaces go until you get to the point that the
bridge is just a support for the rails and ties on the rails?
A. Yes, sir.
Q. Now, at that point, along the extreme west side of the
bridge, there is a side-rail, an iron side-rail, all along the
west side of the bridge there, is there not Y

Witness: I do not quite get yon Y

Q. I mean this space, this paper (illustrating) is the west
side of the bridge here Y
A. Yes, sir.
Q. Then there is an iron rail that comes all the way up
along that side, is there not, at the extreme west?
A. It does not go all the way across.
page 68 ~ Q. But it is at this opening?
A. Yes, sir.
Q. And it goes all the way across where those spans are,
until it gets to the point where the bridge is just .an ordinary
trestle?
A. Yes, sir.
Q. Mr. Johnson, you said there was no light at that point.
There never has been any light there, has there Y
A. No, sir, not to my knowing. ·
Q. And when you said there was no guard-rail there, you
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meant that there was no guard-rail across the end of the
·
plank w.alk, did you not 1
A. Yes, sir, at the opening.
Q. And there never has been any guard-rail there, has
there?
A. No, sir, not to my kno·wi.ng.
Q.. You testified as to the position in which Mr. Wilmouth
had his lantern and book when you last saw him. That, however, was when he was in a position considerably north of
the end of this plankway, was it not?
A. Yes, sir.
Q. About ho'v far? Have you any idea?
A. I should say about three car lengths. I could not tell
exactly.
Q. You did not see him afterwards 7
A. No, sir, I never paid any attention after that.
Q. And, of course, you do not know how he was
page 69 r holding his lantern, or anythine; about it, after he
got to the end of that. walkway, do you!
A. No, sir.
Q. I believe you have testified that Mr. Wilmouth had
taken car numbers frequently, and that you had seen him do
it, on both the east and west sides, did you not?
A. Yes, sir.
Q. Do you know whether there was any general knowledge
among the employees engaged there on the yard as to the conditions-and by conditions I m~an that opening at the end
of the plankway on the west side 7
Mr. Fulton: I object.
The Court: The objection is sustained, for the reasons
given before.
Mr. Marks: l was just asking that question coming to
what the .Court ruled to be the condition precedent. I am
asking him now if he knew whether there was a general knowledge.
The Court: The objection is sustained at the present time.
I will leave it open now, and will pass upon it at a later
stage of the case.
Mr. Marks: I except to the ·Court's ruling, on the grounds
stated as to the preceding question along that line; and, on
thA further ground, that this question is asked to serve as a
foundation for what the Court, in its ruling, stated it conceived to be a condition precedent to asking him
page 70 r whether there was such a knowledge. I am merely
asking him now whether he knew that any such
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general knowledge existed.
The Court: In order to save time, and for no other reason, if he knows of his own knowledge that there was a general knowledge concerning it, without telling what it is, I see
no objection to his answering that.
Mr. Marks: That is what I am asking him.
Mr. Fulton: He is not to sta_te what the knowledge he
has is.
.
The Court: . No, sir.
Mr. Fulton: But I object to that, first, on the ground that
it does not constitute a defense if he did know that there was
a general knowledge; and, secondly, on the ground that what
was a general knowledge, unless it could be brought home to
·
Wilmouth, would not affect Wilmouth.
The Court: The witness can .answer your question but not
tell what. the knowledge is.
By Mr. Marks:
Q. Do you know whether there was any general knowledge
among the employees engaged there in the yard that this
plank wayway on the west side did not extend across to the
south side, but stopped fifty feet south of the second switch
from. the north.
A. Yes, sir.
page 71

~

Same objection and exception.

Q. Please state what that general knowledge was f
J\IIr. Fulton: I object.
The Court: The objection is sustained at this point.
Mr. Marks: And I would like to state to the Court that
I except to the Court's ruling, upon the same grounds as
previously stated; and that the witness would be expected in
t:he same languag·e which I used at that time.
The Court: Yes.
By Mr. Marks:
Q. Mr. Johnson, you have stated that you saw a hat or
:hfr. Wilmouth's head, in the water between this bridge and
the Mayo Bridge?
A. Yes, sir.
Q. How far east of this· bridge do you think you saw that f
A. It was about thirty feet maybe; maybe further than
.that.
. Q. ·What did you see' Just some small object about the
size of a hat, floating on the water'
.
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A. Yes, sir, it was round.
Q. You could not tell whether it was a hat or a head, could
you!
A. No, sir.
Q. And if you could. not tell whether it was a hat or a head,
it follows of course that you could not tell whe~her
page 72 ~ it was some other object that might have been
floating in the water, doesn't itY
· A. I stated that it looked. like a hat or a head, I think, if
I ·am not mistaken. I could not tell exactly.
·
· Q. You just saw some object floating there in the water?
· A. Yes, sir.
Q. And you could not tell to save your life what it was,
could you?
·
A. No, sir, butQ. NowMr. Fulton: Let him answer.
The Court: Go ahead and answer.
A. (Continued.) Well, I thought he had fallen over, and,
when I went to that side, I saw that, and, of course, it came
to me all at once.
Q. You just came to that conclusion Y
A. Yes, sir.
Mr. Marks:. I move that it be stricken out on the ground
that the witness has just stated that that was a conclusion;
that he could not tell to save his life what it was; that he
just concluded what it was supposed to be.
The Court: The motion to exclude is denied.
Exception noted.
RE-DIRECT EXAMINATION.
By lYir. Fulton:
Q. Was Wilmouth's dead body afterwards repage 73 } covered from the river'
A. Yes, sir. ·
Q. Do you know when that was 1 Do you remember about
the time?
·A. No, sir, I could not tell. I think it was some time in
.April.

Q. The following April!

A.. Yes, sir.
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Q. Below the . point there; below this bridge'
A. Yes, sir.
.
Q. Now, the switches on the· west side of the bridge and
north of the opening or hole tt the end of the board walkway· on the west side of the bridge, what sort of switches are
theyY
A. Ground switches.
Q. Now, explain to the jury how the stand isY
A. There is no stand to them; it just works by a ball; you
catch it by the ball and throw it over and it lays flat.
Q. When it lies flat, does that lever that is bent over and
which lies flat on the ground--does that come above the surface of the board walk, or is there an opening there for it~
A. There is an opening there, but the ball sets up a little.
Q. How muchY

Mr.

}.~!arks:

page 74

~

I object to that as leading; and I do not think
that I should be required to make that objection so
repeatedly.
The •Court : Counsel will not ask leading ques-

tiona.

:By Mr. Fulton:
Q. Well, then, can you give the jury some idea about how
much?
A. I could not tell to save my life. It is not very much,
though.
The Court: Approximate it in inches, or something like
that, if you can. Approximately how much Y
Witness: I do not think it is over maybe an inch and onehalf or two inches. And that is not so awfully much.
By Mr. Fulton:
. Q. Then, I understand you to tell the jury that there is

no part of the switch that extends above the level of the
floor except about an inch and one-half, some P.art of it?
A. I could not tell you, but there is a piece that the ball
works in. I can not explain it to you. It is a lever switch.
When you throw it over, it works in a little slide, and ii sets
.up where it holds together, and I believe that sets up a little
bit-I can not explain it-if I am not mistaken.
Q. Is that the only part that sets up?
A.· That and the ball. 1 think that that sets up too, if I
am not mistaken:
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Q. How wide is that opening in which this lever that works
from the ball lies 1
page 75

~

Witness : How wide?
.
Attorney: Yes, you say there is a lever for the
ground switch. How wide is that OJ.Lening, from side to side
of that switch, that this lever lies in y
A. I should say from twelve to :fifteen inches.

RE--CROSS EXAMINATION.
By Mr. 1Yiarks:
Q. Mr. Johnson, did you see Air. Wilmouth's body when
it was found?
A. Yes, sir.
Q. Where was it when you saw it V
A. I think it was at the C. & 0. Pumphouse on the James
River, on the east or north side of the river, right there at
the chemical works.
Q. Now, about this switch, you have explained that location there, in order to pass beyond the switch you had to
step over this raised place with the opening in it, didn't
you?
A. Yes, sir.
Witness stood aside.
page 76 ~

J. H. WILSON,
sworn for the plaintiff:

DIRECT EXAMINATION.
By Mr. Fulton:
Q. Please state your age, residence, and your occupation 7
A.. I am 44 years old ; Conductor of the Southern Railway;
residence, 204 N. 32nd Street.
Q. How long have you been a conductor of the Southern
Railway?
A. I was promoted in 1911.
Q. Were you employed by the ·Southern R-ailroad and working for that company on the night of January 17th, 1925 f
A. Yes, sir.
Q. Where were you working about 6 :40 to 7 :00 o'clock of
that day, in the evening?
A. Well, about 6:40 of that day, I went to the Dispatcher's
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Office to get my train orders and to go over the river to check
the register and t_o give my orders -to the engineer.
Q. Was J. Y. Wilmouth a member of your train crew?
A. Yes, sir..
Q. What train were you going to take out of Richmond
that night, if any, and where were you taking it to.Y
A. No. 55, and I was going to take it to Danville.
Q. To take it from Richmond to Danville, Virginia.
A. Yes, sir.
Q. Virginia; both stations in Virginia Y
A. Yes, sir.
·
Q. Now, I hand you a rule book, which is marked
page 77 ~ "Southern Railway System. Rules of the Operating Department. Effective August 1, 1923' ', and
.
I will ask you to look at that rule book and see if that was
the rule book of the Southern Railway Company that was in
force and effect on January 17, 1925 (handing book to counsel
and then to witness) ?
A. (Examining.) Yes, sir.
Q. I will ask you to look at rule 1465, page 156, of that
book, and state if that was the rule in force affecting freight
brakeman-was there in force, on J'anuary 17th, 1925¥
Mr. Marks: If your Honor pl~ase, I object to the introduction of the rule mentioned, on the ground that it is wholly
irrelevant and immaterial to any issue in this case; and,
.furthermore, on the ground that no rule or regulation, upon
which reliance can be placed in this case, has been pleaded,
and no foundation has been laid for it.
The Court: Let me see· the rule (book to ·Court}. ]'or
what purpose is that offered?
Mr. Fulton: Shan· I state it before the jury Y I do not
want to state anything that is improper before the jury. The
Court may hold one way or the other.
The Court: Gentlemen of the jury, you will retirs.
(The jury retired.}
Mr. Fulton: I wish to show by the witness that it was the
duty of himself, the conductor of this train, to inpage 78 ~ spect or to have his ca.r inspector of that train inspect. Wilmouth was one of the freight brakemen, going out on that train, and that, under this rule, it was
the duty of .Wilmouth to assist this man, who was the conductor of train 55, , in the inspection and operation of the
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train. And then I expect to follow that up and show that he
was in the performance of that duty, in part, at the time this
·
accident happened.
l\1:r. Marks: He was not engaged in inspecting. He was engaged in taking the initials and numbers of the cars, according to Mr. Fulton's
witnesses.
Mr. Fulton: That is as far as we have gone, but we haye
a right to show that it was his duty also at the same time to
observe and to see if the doors were closed, and to see that
the seals were not broken on the doors. He did not have to
take the numbers of the seals. I do not contend that, but I
l1a:ve the right to show that it was his duty, in going down
there, not only to take the numbers of the cars, but to observe the condition of them and to see if the seals on them
were in good order; and, if they were unbroken or in good
order, they did not have to report that, but if they were not
found in good order, they did have to report it.
Mr. Marks: This rule provides that "Freight brakemen
will report to the Train Master. vVhen on duty they must
obey the orders of the conductor and assist him in the inspection and operation of the train".
This decedent was engaged in this duty at the
page 79 r time, and that WU13 all he was engaged in. There
is no foundation for it. If. there was any question as to his being engaged about a certain thing which he
had no right to do, and the conductor directed him to do so,
then the authority of the conductor might be in question, but
~1:r. Fulton has not even asked the conductor here on the
stand what duties he was engaged in.· He has laid no foundation for it, even. If it were otherwise relevant.
Mr. Fulton: I am trying to show that it wa.s his duty, and
then that he was in the performance. of his duty.
The Court: With reference to the admission o-f the rules
of the company, they have the right to pass reasonable rules
for the regulation of their business, and this jury can not
try that company for a violation of the rules. Now, this
conductor is perfectly competent, upon proper questions from
you, to state what the duties of Mr. Wilmouth were.· He
gets his authority from the rule book, and Mr. Wilmouth
like,vise gets his authority from the rule book; he has to obey.
'rhe conductor gives the orders, and Wilmouth obeys. Up
to the present time, there is nothing in the case to indicate
that he was ordered by a superior officer to do a thing out
of the line of his duty, but everything up to the present indicates that he was acting in the line of his duty, doing a
specific thing, to-wit, taking the numbers of the cars, when the
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.
page 80

accident complained o.f happened. For that reason, the Court does not think that the rule at this
time ought to go in, and it ·sustains the objection
to the question.
·
Mr. Fulton: I would like to say to the. Court, just in that
connection, that I am not claiming that Wilmouth was doing
something outside of his duty, but I am claiming that, in
addition to what I have already proven he was doing, it was
also his duty to inspe'ct the train, and to assist his conductor
in doing that work. Now, the nile makes that his duty.
The Court : This man can testify as to what his duties
were. You can ask him. I permitted you to ask Conductor
Smith the question, and· he told you that the road conductor
'"as ·a member of his erew, and that after he had made up
the train, the crew moved the train-after it was made up.
Mr. Marks: Wilmouth was a member of the road crew.
The Court: Yes, sir, he was a member of the road cre,v,
and, as a member of the road crew, he was not a member of
Captain Smith's crew. Captain Smith and his crew made the
train, got it in position, coupled it up and classified it; and
then this conductor, who I presume is a road conductor, and
his crew would move the train when it started on its destination.
Mr. Fulton: And also he would get the numbers of the
seals.
The Court: No.
~f.r. Fulton: I mean the. numbers of the cars.
The Court: The mere fact that he was working in the line
of his duty is all that we are concerned with, and
page 81 ~ this accident happened, and wbether it was reasonably safe, etc.
.
Mr. Fulton: Can't I ·prove all of his duties?
· The Court: Yes, but that rule does not say that.
Mr. Fulton: It says that he shall assist him in the inspection and operation of the train.
The Court : Sure. And the conductor can tell you what
his duties were.
Mr. Fulton: I note an exception to the ruling of the ·Court.
The Court: The danger of the rule, as I stated in the beginning, and my reason for sustaining it-it is very dangerous ground that you have got on.
Mr. Fulton: I note an exception to the ruling of the Court
on the ground that the rule itself, offered in evidence, reads
as follows ''Freight brakemen will report to the Train Master. When on duty they must obey the orders of the con~
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ductor and assist him in the inspection and operation of the
train''.
The Court: And when on the engine they must obey the
engineer..
Mr. Fulton: And Rule 1466 ''They must report for duty
at the appointed time and place, and if necessary assist in
making up their train''.
The Court: The question is, what was he doing that night.
~Ir. Fulton: Those rules are offered by me to show that
Wilmouth was at the time of the accident engaged in the
performance of the duties which he was employed to perform.
The Court: Which, up to the present time, has not been
questioned.
(Jury recalled.)
page 82 } By 1\tir. Fulton:
Q. Who were the members of the crew of train
No. 55 that you were going to take out that nightY
A. J. Y. Wilmouth and G. G. Carter; they were the flagman and brakeman; and myself,. and G. ~C. Rowlett was the
engineer; but I do not remember who was the fireman. ..Of
course, they were on the other side of the river.
Q. Do you kno'v what time Mr. Wilmouth reported to you
that night and went on duty?
A. Well, he was down there at 6 :30, 'vhen I got there, but
he stopped. It was my first trip after I had gone out on the
run, and he left the car about 6:40, to get the numbers.
Q. What were his duties with reference to getting the numbers, if any.
Mr. l1.:arks: I object to the question stating it in that
way.
The Court: What were his duties!
By Mr. Fulton :
Q. What were his duties? What were his duties at the
time in connection with the train~
A. Well, he was the flagman, and the flagman always gets
the numbers of the cars of the train ana then takes the book
up to the Agent's Office where he takes a check of the numbers and the bills, and he receives. the bills and brings them
down to the caboose car. That is in order to get a double
check to know that we have the correct nUmbers and the
bills to correspond.
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page 83 ~ Q. And while he was getting the numbers off of
.
the sides of the cars, did he have any other duties?
A. Why, no, none especially but to get the numbers, but we
all, as we walk by the cars, if 've see anything out of the
ordinary with the doors, 'vhy, of course, 've report that to the
car inspector, to let them have them fixed.
Q. What were his duties under the rules of the company?
Mr. Marks: I object to counsel referring to the rules of
the company; and I object to his asking the conductor his
duties, because they are not in issue here; they are wholly
irrelevant.
The Court: I do not think so. He has stated his duties
just now. It is as to what this man, Wilmouth, was doing
that night, and whether or not he was acting in the line of
his duty. That is all you can go into.
·Mr. Fulton: May I ask your Honor to send the jury out .
for a moment. I do not want to ask anything that I am not
entitled to ask.
ThP Court: .Ask thE' question, and I will see whether I
'viii or not.
By~

Mr. Fulton:
Q. Was it or not Wilmouth's duty as a freight brakeman to
inspect the doors and seals, and, if he saw that any of them
'vere out of order, to report that, while he was taking the
numbers of the cars!
page 84 ~

Mr. Marks: I object.
The Court: I do not see any objection to that.
The objection is overruled.
Mr. Marks : In the ·first place, it is a typical illustration of
. my friend's leading questions. I respectfully submit to the
Court that it could not have been more so, in my judgment.
The Court: It is very hard to keep any lawyer from as~
ing leading questions ;. and sometimes, in order to make any
progress at all, I let a few of them pass. The objectio·n is
overruled, but both sides must desist from asking leading
~~~

.

Mr. Marks: I except.
The Court: What other duties did he· have to perform
is the proper way to ask it.. He has already ·Stated some.
As~ in addition to those stated, what other duties did he
have to perform, and it is not leading.·
Mr. Marks: I 'vould like to ask whether the objection was
overruled or sustained.
·
·
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The Court: I overruled the objection, but I .now suggest
to counsel, that he re-form his question to this extent, ''What
other duties than those stated by you did Mr. Wilmouth have
to perform Y''
Mr. Fulton: I adopt the ruling of th~ Court and ask that.
· Mr. Marks: Then I object to the question .on the further
·ground, that the witn~ss has already been asked,
page 85 t and has answered that question, but ·stating to the·
jury that his specific duties at the time were to take
the numbers of the cars, and then to go to the Yard Office
and get his bills and check them; and that those were his
only specific duties at the time; but that the train crew, whenever they see anything wrong, they report it. I think the
ground has been covered and that it is merely a repetition
of what has already been answered.
Overruled. Exception.
By Mr. Fulton:
Q. Now, you. can answer the question.
'rhe Court:. Answer the question.
Witness: Your question was, were there any other duties 7
The ~Court: In addition to those already detailed.
A. Well, there were none but to get the numbers of the
cars. But, as I stated, it is natural that all of us, in getting
the numbers, if we would see anything out of the ordinary
with a car, we would make a report of it. And it is natural
that any of us, in walking by the train in taking the numbers, will take a bird's-eye vie·w, you might say; of the
seals and doors as we go by:
·
By Mr. Fulton:
Q. I no'v ask you to look at rule 1465 of the rule book of
the .Southern Railway Company, which I referr~d to a. moment ago, and say if that rule does :Q.ot state-

page 86 ~

Mr. Marks: I object to counsel stating what
the rule states when the Court has already ruled

it out.
The Con rt: Gcnt1cmen of the
{The jury retired.)

~ury,

you will retire.
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Mr. Fulton: I think I am entitled to have this in.
The Court: Now, go ahead.
Mr. Fulton: And I think I am entitled to have this before
the jury. L think your Honor ought to allow me to do it, and
I would be glad to be heard on it.
Now, if your Honor please, there is no question but what
I have the right to sho'v the duties of this man, made so by
the rules of the company. The conductor can not change it
or abolish it. The rule specifically states that freight brakemen, of which Wilmouth was one, shall report to the Train
Master. When on duty--and I have proved that he was on
duty-they must obey the orders of the conductor, and assist
him in the inspection and operation of the train. Now, I
say that that rule made it his duty to inspect and not, as
stated by this witness, just if he saw anything casually, without an inspection, to report it. I have got that rule and .I
have a right to show that that was a part of his duties. And
it has this bearing: that it has been proven here by Mr.
Johnson that one of those cars was south of :this hole; and,
if it was his (Wilmouth's) duty to inspect those doors and
observe the seals and inspect that side of the train, then, in
· the discharge of that duty, he had a right to be on
page 87 ~ that side of the train. It was his duty to inspect
the train; and, if there was an inspection of this
train, he had to go down on one side and inspect that side,
and then go down on the other side and inspect that; and I
submit that it is relevant, and I submit that I have the right
to put the rule in before this jury to show the plan, and that
it should be admitted for that purpose; otherwise., it will be
argued that there were hvo walkways, and that he could have
gotten the numbers on the other side, and that he had no
business to be on that side at all; whereas, if it was his duty
to inspect, he had a right to be on both sides; and I think
the question is relevant and that I should be permitted to
ask it, and that I should be permitted to let the rule go to the
jury.
Mr. M'arks: If your Honor please, I subinit that the rule is
very clear- ·
·
The Court: Mr. Fulton has raised a question that has not
been raised before. If it was this man's duty to inspect the
cars, he could not inspect them from one side only; he would
have to be on both sides to inspect them. That is true. That
changes the complexion of it very much.
Mr. Marks: Yes, sir, that is true. I was coming to that
point. A brakeman, as this rule provides, is specifically subject to and takes his orders from his conductor. He does
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what his conductor tells him to do. In this case he was engaged in making up a list of the initials and numbers of the
cars to take the initials and numbers of the cars
page 88 } over to the Yard Office to be there compared ·with
the billing and to receive the billing after the check
had been made. Now, it was not his duty, and the conductor·
has so stated, to take the seal number of the cars, and it was
·not his duty to inspect. If the conductor had sent him around
to inspect the train, that would have been one thing, but, as a
. matter of fact, as Mr. Fulton knows, he 'vas not the inspector.
There was an inspector engaged in inspecting the train at
the time.
The ·Court: The conjunction ''and'' is used there ( referring to rule book).
.
:rvrr. Marks : That is true; "and assist him "-the conductor-" in the inspection and operation of the train". Now,
the conductor was not eng·aged in the inspection of the train
at that time, and there was no occasion for any assistance.
The Court: I do not know that yet.
Mr. Marks: That is very true. It has not been shown in
the evidence~ But the brakeman was there doing a specific
thing, and that was all he was doing at the time. We will
show, as a matter of fact, ·and I consider it necessary to
show it, that the seal records on the-se trains are all taken by
a different department, and that the cars go in the train sealed
up ready to go out. And Mr. Fulton is trying to get some~
thing in the record to sho\v that this man was engaged in
taking the seal numbers and inspecting the cars when it is
perfectly clear that he was not doing anything of the kind,
he w~s taking the car numbers, and, when the train pulled
out, he had not gotten them all, but he went on out
page 89 } there to get them. If there is any question about
· his doing those things, and his duties, the rule
might become pertinent, but it certainly is not pertinent at
this time. As a matter of fact, it had not come to my attention before, but his man was not a brakeman, but a flagman.
The Court: I understood the conductor to say that he was.
Mr. Marks: What was heY
Witness: He was the flagman.
The Court: I understand you to say what the flagman's
duty was?
Witness: That was the flagman's duty; tQ get the numbers.
Mr. Marks: And J\tir. Fulton was referring to it as the
duty of both:
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By Mr. Fulton:
·
Q. You had two flagmen or two brakemen in the crew that
night, didn't you?
· A.· I had a front and a rear brakeman.
Q. You have a front and ~ rear brakeman 7
A. Yes, sir.
·
Q. And they perform· the duties of flagman and brakeman,
don't they?
A. Yes, sir.
Qt. Both of them?
A. Yes, sir.
Mr. Fulton: There is no question about that.
Witness : On the road they call them front and rear brakemen, but a great many times we just call them
page 90 ~ brakemen; but they were flagmen and brakemen.
Mr. Marks: And this man was a flagman Y
Witness: Yes, sir.
·
The Court: And that man, Wilmouth, performed the duties of a brakeman?
Witness: Of course, they do, but he rides the rear end,
and is styled the flagman.
Mr. Marks: But the flagman has duties that the brakenm.n does .not perform?
Witness : Yes, sir.
Mr. Marks: There is a distinction.
The Court : Propound the question.
Mr. Fulton: I wish to call this to the Court's attention:
Rule 1229, defining the duties of freight brakemen; under
that subject, it says-'' Conductors in freight service,'' I
mean-it says "They must not move cars bearing defect
marks or cards until marks or cards are removed by a car
inspector.
·
Where there are no car inspectors they must, with the as~istance of the trainmen inspect all cars offered and be assured of their safe condition before taking them."
Rule 1231: ''They must maintain the records and com. piles the reports required by proper authority; train books,
.
when filled, must be sent to the Superintendent.''
page 91 r Now,- as to the duties of the freight ·brakemen;
Rule 1465 : ''Freight brakemen will report to the
Train Master. When on duty they must obey the orders of
the conductor and assist him in the inspection and operation
of the train. t'
Rule 1466: "They must report for duty at the app~inted

S'outhern Ry.

0~.

v. Mattie Wilmouth, Adm':x:., etc.

111

time and place, and if necessary assist in making up their
train.''
.
That is what this man was doing, performing the duty of
freight brakeman and assisting this man (meaning the conductor) in the inspection of those cars before they went.
out.
·
Mr. Marks: The :first rule that Mr. Fulton read means in
the absence of an inspector. There was an inspector engaged
in the inspection of this tra.in at the very time ; and h~ is
here in court now. Mr. Fulton knows that; he knows that
Mr. Hite is here.
Mr. Fulton:. i do not- know that he is here.
Mr. Marks : He is an inspector on the train and· is here.
Mr. Fulton: And I did not know he was the inspector on
that train on this particular evening.
·
Mr. Marks : I will state that he was the inspector on
that train on this particular ev~ning, and am prepared to
prove it if necessary, and that he was inspecting
page 92 ~ that train at the time.
The Court : Now, propound your question to
this witness.
By Mr. Fulton:
Q. Will you state if, under the rules of the company, it was
not the duty of Wilmouth on that night to assist you, &-s the
conductor, in the inspection of the train, No. 55, and the cars
in it?
The Court : I will let him answer so as to get it in the.
record. .
Mr. Marks : I just want to make the further objection: that
the question calls for a construction by the witness of the
rules of the company, which is a further objection that I
offer to the question.
The Court : Go ahead. Answer the question.
A. He was not assisting me in inspecting the train. He
was simply getting the numbers of the train, because there
'vere two car inspectors. Wher~ that rule comes in that
they will assist the conductor in inspecting the train, that is
'vhere there is no inspector located there. Take it out on the
line of the road, at water tanks and coaling platform-s, there
is where that comes in that he is to assist the conductor in
inspecting the train. That is the way I take the rules to ba
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Mr. Marks: When you referred to taking the numbers of
the train, you mean the car numbers?
·
Witness: Yes, sir, the car numbers.
~

By Mr. Fulton:
Q. Do you mean to state that you take your cars
out of the yard without any inspection of them by any member of your crew or yourself Y
A. They have qualified men.
Q.. I said, by your crew or by yourself-by you or your
crew!

page 93

Witness: To take the load to the terminal.
Mr. Fulton: R.ead the question.
(Question read.)

A. Yes, sir, because the car inspector inspects the train
and comes to the engine when.the train is ready to leave and
informs the engineer that "Your air and your cars are
ready.''
Q. Now, does not rule 1226 provide, under the subject of
"'Conductors in Freight Service". "They are responsible
for the security and cars of freight and waybills in their
charge.''
And rule 1227: ''Before starting they must properly inspect their trains and secure the seal records and other reqords as required, and must be assured by the car inspector
.that the air brakes have been tested and are working throughout the train and is ready for movement." Isn't it your duty,
as I have just read, to inspect-be£ ore you start from the
terminal to inspect your train?
A. Absolutely, I understand that, Mr. Fulton.
Q. Look and see what that rule says (handing book to witness) 7
A. I think I know what it says.
page 94 ~

Mr. Marks: I object to counsel attempting to
eontradict his own witness.
The Court : I do not see any contradiction yet.

By Mr. Fulton:
Q. Isn't it your duty, under that rule, to inspect your train
before you startY
A. Where there is not a car inspector it is.

-~-
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Q. See if that rule says t~at; look at 1227 and see if it says,
where there are no car inspectors~
A. (Reading) ''Before starting they must properly inspect their trains and ·Secure the seal records and other records as required, and must be assured by the car inspector-''
Q. What?
A. (Continued-reading) ''that the air brakes have been
tested and are working throughout the train and is ready for
movement." That is what I said just now; that we never
leave a terminal where there car inspectors until they tell me
and the engineer that they are properly working.
Q. But it says that you shall not take it out before you
inspect your train. Read that part of that rule?
A. (Reading) ''Before starting they must properly · inspect their trains and secure the seal records and other records as required, and mus~ be assured by the car inspector-"
Q. But look back and see "rho ''they'' are. Turn back to
the next page; it is under ":h""reight Conductors", isn't it?
They are not speaking of car inspectors when they say
"they"Y
A. Yes; (reading) "They are responsible for
page 95 r the security and care of freight and waybills in
their charge. ' '
Q. And they shall do what?
A. (Reading) And "Before starting they must properly
inspect their trains and secure he seal records and oher records as required, and must be insured by the car i·nspector-"
The only thing that I can see there, lVIr. Fulton, is that I
have got to see that I have the proper bills to correspond
with my cars, and the proper seal records, and then I will see
that the inspector-that the inspector must be sure that the
cars are right, and let me lmow.
Q. But he only makes a report to you about two things:
about the sealsMr. Marks : I think we are wasting a lot of time on these
rules. Mr. Fulton is trying to make his own witness admit,
over his conviction to the contrary, that it was his duty to .
inspect every minute detail of this train, when just now he
was trying to show that it was· the brakeman's duty to do
so.
The Court: What is there here about the conductor, except in so far as Wilmouth had to assist him. I will come
back to the original proposition: What was this man doing
tl1at night? If he can show that he was ordered to inspect,
or asked to assist in looking at the seals, or anything else,
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or that it was his duty, without bei1;1g asked, to do it, I am.
ready to hear you.
1\ir. Fulton: May I ask this conductor, .and offer
page 96 ~ in evidence a rule as to him, because the ·C:ourt has
to construe these rules and not this conductor? I
want to ask this witness if Rule 1227, under the subject of
]~,reight Conductors-if that rule does not state ''Before
starting they must"-the freight conductors must-"properly inspect their trains and secure the seal records and other
records as required-'' and does not the book also provide,
Hule 1465, that freight brakemen shall assist him, the freight
conductor,- in the inspection and operation of the train.
The Court: I do not think so.
Mr. Fulton: I offer those two rules in evidence.
The Court: The Court sustains the objection to them.
Mr. Fulton: To which I note an exception, on the -ground
that they are relevant and material as to the duties of both
this conductor-and also as to the duties of the brakeman.
The Court:. The •Court will permit you to show what this
man, Wilmouth, was doing at the time, and what his duties
were.
Mr. Fulton: But who defines his duties, the rules or this
conductor?
The Court: The rule says he must assist him. That rule
does not say that he was to do it unless called upon to do it.
If he is directed by the conductor, he must obey
page 97 }- his orders; he must do that. If you have any such
testimony, that he was directed by the conductor to
do that, and that he was doing it, I- will let it -come in. I can
not presume that the brakeman or flagman would assume
that it was his duty to do a thing that the rules do not say
lw sl1all do.
By Mr. Fulton:
Q. Had you inspected that train that night?
Mr. Marks: I object to that as irrelevant and immaterial.
The Court: You can put it in the record.
By Mr. Fulton:
Q. Had you inspected the cars in that train that night?
A. No, sir.
·
·
Mr. Marks: Shall I interpose separate objections here Y
The Court: No, you -can object to all of them at the end,
and I will cover the point.
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By Mr. Fulton:
Q. Had you :r:qade any inspection of the train 55 that night T
A. No, sir.
Q. Was it not your duty, under Rule 1227, before starting
that train to properly inspect the train Y
A. It was to get the records and the initials and numbers
and a check of the bills.
page 98}

Mr. Fulton: Now, I offer in·evidence Rule 1227
of the rule book referred to, which reads "B.efore
starting they must properly inspect their trains and secuJ;e
the seal records and other records as required and must be
assured by the car inspector that the air brakes have been·
tested and are working throughout the train and is ready for
movement''.
And I also offer in evidence Rule No. 1465, which reads
''Freight Brakemen, 1465, Freight brakemen will report to
the Train 1\faster. When on duty they must obey the orders
of the conductor and assist him in the inspection and operation of the train".
The Court: Did you direct th_is man to assist you in the
• inspection of that train that night?
Witness: No, sir, I did not say anything in the world to
him about that. Of course, I had not seen him for some time,
and we just had a little lively chat; and, when the time came
for us to go on duty, he took his book and went on out .gettipg the -numbers and I walked with him out, and then I returned back to the office and got my orders and was going up
on the east side of the train when I heard some one holler
that he had fallen in the river. I did not have to tell him.,
because he knew his duty.
The Court : The Court sustains the objection
page 99 ~ to the foregoing questions that were asked and the
answers that were made out of the presence of tlie
jury.
Mr. Marks: If the Court please, I think it is proper, in
the event that counsel may urge this ruling as error in the
·Court of Appeals, now to point out that Rule 1385 in this
book from which plaintiff's counsel has been reading, deals
specifically w:ith. flagmen, in the se~tion having to do with
flagmen, and states the duty of the flagmen to be as follows:
''Flagmen will report to the Train Master. When on duty,
they must obey the orders of the conductor and must assist
him in the. proper operation of the train.''
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Mr. Fulton: I want to put this in the record, in connection
with the objection:
Q. Mr. Wilson, Wilmouth was getting the numbers of the
seals, wasn't heY
A. No.
Q. I mean the numbers of the cars, and was, therefore, acting as and performing the duties of a freight .brakeman at
the time?
·
A. Well, it was the duty of the flagman. The flagman always gets the numbers. The brakeman takes the brakes
off-the head brakeman takes the brakes off; he goes over
the train and gets the brakes off.

The Court: Recall the jury.
page 100

~

(Jury recalled.)

By Mr. Fulton:
Q. Now, you went on duty that night, and you. say Wilmouth was on duty, and I believe you have stated that he got
his train book and was getting the numbers off of the cars Y
A. Yes, sir.
Q. Do you know which side of the train he was getting those
numbers off of.
.
A. Well, he started out on the west side.
Q. What did you do in connection-just tell what you saw
in connection with Wilmouth and his duties, and if you learned
ihat he had fallen in the riverMr. Marks: I object to counsel telling the witness what he
wants him to say. There is a dispute as to whether he fell in
the river. And I object to it.
The Court: Ask what he knows about Mr. Wilmouth's
accident.

By Mr. Fulton:
Q. Then, just state what you know about Mr. Wilmouth's
accident, and all you know about it Y
A. Well, when he went out to get his numbers, I went to the
Dispatcher's ·Office to get my train orders to go out there.
Mter getting my orders, I went out, and I went around on
the opposite side coming up on the east side of the cars, which
was beween 6 :45 and 6 :50. As I got within about five or six
car-lengths of the bridge, I heard some one holler-
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1\tir. Marks: Now, don't tell what they said.
The Court: And, as the result of that, what

did you do?
By Mr. Fulton:
Q. As the result of that, what did.you do?
A. Well, tha.t he was missing, and, of course, I ran to the
office and called up the Police Department and asked them
to come down; and I ·called the Chief Dispatcher and told

.

h~.

Q. What kind of a night was this with reference to its being a bright or a dark night?
A. Well, it was a dark night.
Q. How was it with reference to its being misty or foggy Y
A. Well, it was misty.
Q. Where wa.s the train standing at the time Wilmouth
started out to get the numbers of the cars?
A. Well, when I got out of the office, the head of the train
was standing at No. 1 track, extending out on the bridge. I
did not know how far, because I did not get that far.
Q. Is there a board walk on the west side of that track, on
the bridge, along the west side of the bridge 7
A. Well, it extends out beyond the switch.
Q. You mean south?
A. South of the switch.
Q. How far south of that switch Y
A. Well, it is about fifty feet.
Q. Who else were the members of your crew that night?
page 102 ~ · The Court: He has stated that.
Mr. Fulton: He has stated all of his crew?
The Court: Yes, sir. He has stated everybody except the
fireman. He did not know who the fireman was.
CROSS EXAMINATION.
By Mr. Marks:
Q. Oa.ptain, how did you know the board walk on the wes•
stopped after it extended about fifty feet beyond the switc.h t
A. Well, because I have been travelling along tllere for
about twenty years.
Q. And Mr. Wilmouth had been travelling along there a
very extended period of time himself prior to his death,
hadn't he?
A. Well, yes, he had.
Q. Can you tell us about how long?
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A. Well, he had .been on that run with me I guess for about
·
three months, I think as well as I remember.
Q. He had been on. that particular run 'with you as conductor? .
A. "'\¥'ell, he had been braking and flagging off ·and on. He
was my regular brakeman, but, of course, my flagman was
an older man and he was an extra coD;ductor, and, whenever
he would go running, Mr. Wilmouth would drop back as my
flagm~n.

Q. And how long had he been running there as brakeman
and flagman together with you'
A. Well, for about three months.
.
Q. And he had been -going out getting these car numbers
right along during that peri or as flagman 7
page 103 ~ A. Yes.
Q. It was not unusual was it, for the train to pull
on the bridge as it did this night, with cars beyond the end
of that plankway on the west side1
Objected to. Overruled. Exception.
A. Well, it was very often that we got our numbers on that
side, on the west side of the train.
Q. With some of the cars extending beyond the walkway?
A. Well, I really could not say now whether they extended
over the walkway or not, because I always get my orders and
I went to the south side very many times before they finished
making up the train.
Q. But during all of that time :1\Ir. Wilmouth was taking the
numbers on these cars?
·
A. Yes, sir.
Q. And he was in and about and around that identical location during all of that period?
A. Yes.
Q. And he had been employed there in those yards. for a
very long time prior to the three months that you mentioned
that he was running with you, hadn't he?
A. Yes, sir.
Q. Mr. Wilson, I hand you a book and will ask you to look
at tha.t book and state what-it is?·
A. (Examining.) That is a train book.
Q. Of what train Y
.
A. This is train 55 of that ~ght, the 17th day
page 104 ~ of January.
Q. In other words, that is the train book of the
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train upon which you and Mr. Wilmouth were working as
members of the crew on the night that he disappeared Y
A. Yes, sir. This is a copy of the train book on the ni.ght
when he lost the book.
Mr. Fulton: Who makes up that train book' Before you
offer it in evidence, I suggest that you show that.
Mr. Marks: All right. Who makes it up Y
Witness: Well, the flagman.
Q. The flagman makes it up Y
.
A. He makes it up and gets the check numbers, and, when
he comes down on the caboose I will take the bills and very
often call them off, or he will call the numbers and I will check
them. I will say "Merchandise for Inman Yard", and give
him the weight, and then he checks the thing up in that form.
And very many times they take them. And some of them had
rather check them by themselves.
Q. In other words, they take them as a member of your
crew in reporting to you 7
A. Yes, sir.
Q. And is that how this record was taken of that train?
Mr. Fulton: Befo're yon ask that question, did Wilmouth
:have anything to do with making up this particular bookY
Mr. Marks : No.
Witness: No, sir, he did not have anything to
page 105 ~ do with it.
.
Q. Now, did Mr. Wilmouth have a book like this when he
was taking those numbers Y
A. Yes, sir.
Q. And did his book disappear with him?
A. Yes, sir.
Q. And then what did you do with reference to these numbers?
A. Well, I had to go back-this was an extra book that I
kept in the caboose, and I went back to the caboose and got a
new book and took the check.
Q. And this is the check of the train with the cars in the
position in which they were at the time?
_-\.. Yes, sir.
· Q. Now, I notice that they start out here and the lines
are numbered (indicating on book)?
A.. Yes; sir., this is No. 1 (indicating).-
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· Q. And then appears a description of the car, with its
designation and destination Y
· A. Yes, sir.
·
Q. Was that car opposite No.1, the car next to the caboose
or the car next to the engine Y
A. 'This was next to the caboose. There is my caboose
car there: Southern X 2082; and then there are the othef
cars; it continues on down. I had forty ·cars that night.
Q. Forty-oneY
A. That includes the caboose car.
Q. Now, starting from the engine, give the numpage 106 t bers and destination of the cars as shown by your
train record for that train; start from the ·car
next to the engine'

Mr. Fulton: I am not objecting at this point, because I am
assuming that you will prove that somebody actually inspected
those cars and got those numbers off of them. This witness
does not seem to have done it.
Mr. Marks: Well, I will.
Mr. Fulton: If s_o, go ahead.
A. There is Southern 15,. 230, merchandise for Burkeville,
·
Virginia;
Southern 271,015, Merchandise, Soudan, Virginia;
Southern 301,922, me:J;chandise for Raleigh, North Carolina;
Southern 132,159, merchandise for Efland, North Carolina;
Southern 336,162, merchandise for Providence, North ·Carolina;
Southern 27,559, merchandise for Ontario, Virginia;
S'outhern 122,565, merchandise for J effres, Virginia;
.Southern 158,157, merchandise for Boydton, Virginia;
Southern 157,725, merchandise for La Crosse, Virginia;
Southern 134,849, merchandise for Cha.se City, Virginia;
Southern 154,291, Fertilizer for Boydton, Virginia;
.Southern 152,704, merchandise for Keysville,
page 107 } Virginia;
Southern 165,986, merchandise for Saxe, Virginia;
.Southern 159,324, tobacco for Danville, Virginia;
Southern 16,379, tobacco for Danville, Virginia;
Southern 36,881, tobacco for Danville, Virginia;
Southern 27,139, merchandise for Danvill~, Virginia;
Southern 150,781, merchandise for Danville, Virginia;
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Southern .305,573, merchandise for Greensboro, North
Carolina;
Southern 37,855, merchandise for Greensboro, North Carolina;
Southern 153,786, merchandise for Greensboro, North Caro-

lina;

Southern 153,782, merchandise for Winston-Salem, North
Oarolina;
Southern 155,261, merchandise for High Point, North Caro-

lina;

.Southern 156,798, merchandise for .Spencer, North Carolina;
Southern 156,238, merchandise for Salisbury, North Carolina;
Southern 165,784, merchandise for Statesville, North ;carolina;
Southern 305,162, merchandise for Asheville, North Carolina;
Southern 132,228, merchandise for l{noxville, Tennessee;
S'outhern 16,849, chip boards for Lockland, Ohio;
Southern 152,429, pulp for Chattanooga, Tennessee;
.Southern 153,598, chip boards for Lockland,
page 108 ~ Ohio ;
C. 1YI. 202,972, merchandise for Asheville, North .
Carolina;·
K. R. L. 1,273, meat for Salisbury, South ·Carolina;
K. R. L. 1,238, meat for Pelzer, South Carolina;
Southern 305,567, merchandise for Columbia, .South Caro-

lina;

Southern 137,855, merchandise for Charlotte, North Carolina;
Southern 122,388, merchandise for .Spartanburg, South
Carolina;
Southern 153,556, merchandise for Greenville, South Carolina;
Southern 35,026, merchandise for Gastonia, North Carolina;
Southern 13,308, merchandise merchandise for Inman
Yard, Atlanta, Georgia.
Q. And then the caboose!
A. Southern X 2082.
Q. Now, you have given these cars in the order in which

they came in the train, commencing with the engine and going
back to the caboose Y
A. Yes, sir.
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Q. And the initials and numbers which you haye given are
the initials and numbers of the cars?
A. Yes, sir.
Q. And then you have given the contents?
A. Yes, sir.
page 109 ~ Q. And then the places you have mentioned
are the destinations?
A. Yes, sir.
Q. In other words, these cars were leaving Richmond for
the destinations which you have stated in your preceding answer?
A. Yes, sir, that is right.
Q. And it was the initials and numbers of these cars that
1\fr. Wilmouth was taking at the time he disappeared Y
A. Yes, sir.
·
Q. Did Mr. Wilmouth usually get his numbers from the east
side or the west side of the bridge?
A. Well, there was not any difference, Mr. Marks. If it
'vas convenient for them to get them on the west side, they
got them, and if they had pulled them out on the bridge and
had made up the train, then they would get over on the east
side of the bridge.
Q. So he had gone on both sides, had heY
. A. No,Q. I do not mean that night; I mean at other times Y
A. Yes, sir, usua:lly he would get them from the east side,
hut not always.
.
Q. Do you know of your own knowledge whether Mr. Wilmouth knew that the plankway on the west side stopped there
about fifty feet beyond the switch?
A. Well, I suppose that he did, but as far as knowing it, I
could not say.
Mr. Fulton: I move to exclude the answer, on the ground
of supposition.
page 110 ~ The Court: The question was asked if he knew;
if he knew. If he can not answer in that way, he
can not suppose what it was.
By Mr. Marks:
Q. But you had seen him out there on the west side taking
his numbers before?
A. Yes, sir.
Q. How long had you been E?ick prior to the time you returned to work on this occasion?
A. W_ell, I was in the hospital; I was off a- week; I was
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off three weeks, and then, when I came· back, I went" on the
work train and I was on the work train f.or about thirty days.
I was off of my run, this run, for about two months.
Q. And prior to that time Mr. Wilmouth had worked with
you about three months?
A. Yes, sir.
Q. So that was aboutA. He had been on that run for around about, I reckon,
six months.
Q. Which would throw it back into the summer, of 1924,
~~ti~f
.
A. Yes, sir.
Q. And that train left at seven o'clock in the evening; that
is, it was due. to leave at seven o ~clock in the evening?
A. Yes, sir, it would leave at seven o'clock.
Q. So it is not dark in the summertime at seven o'clock, is
itY
· A. No, sir.
·
·
page 111 ~ Q. So he had been ·out there working on that
end of the bridge and taking his numbers in the
daytime as well as at night 7
A. Yes, sir.
Q. And there was nothing there to prevent any one from
seeing, in the daytime-to prevent any one from seeing that
the plankway stopped there beyond the switch, was there 7
A. No, sir.
·
Q. It was not covered up in any way 7
A. No, indeed. ·
Q. In other words, anybody walking by there and using
their sight at all was bound to see it, were they not?
A. Yes, ~ir.
·Q. And lfr. Wilmouth, you say, had been there for a long
period of time Y
A. Yes, sir.
Q. Mr. Wilson, do yon know, of your own knowledge,
whether there was a .general knowledge among the train employees working in that yard that the plank way on the west
side of the bridge stopped at a point about ·fifty feet south
'Of the switch Y
A. Yes, sir.
.

..

Mr. Fulton: Wait a moment.· I object to that on the same
grounds.
The Court: I admitted that formerly.
Mr. Fulton: And I note an exception to the ruling, for
the same reason.
.
·
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By Mr. Marks:
·

page 112

~

Q. Was there a general knowledge that the
plankway on that side of the bridge did not extend beyond a point about fifty feet south of the

switch!
Same objection and exception by same.
A. Yes, sir.
RE-DIRECT EXAMINATION.
By Mr. Fulton:
Q. At the time Wilmouth disappeared, how many cars
were hitched onto the engine?
A. I could not say.
Q. They were not all. coupled together¥
A. No.
Q. And the train had not been turned over by the switching
crew to the train crew?
A. No.
Q. They 'vere simply making it up in the yard Y
A. Yes, sir, they doubled the train up then.
Q. How long after Wilmouth disappeared was,it unti lthat
yard crew finished making the train up and turned it over
to you and your train crew?
A. Something like thirty
or thirty-five minutes.
.
.
RE-CROS'S EXAMINATION.
By Mr. Marks:
.
Q. But a part of that thirty-five minutes was consumed in
that search which you say was made?
·
A. Yes, sir, practically all of it was.
Q. As I understand, that train had been made up completely with the exception of bringing the differpage 113 ~ ent parts, which ·had been classified on the tracks,
together. Is that right Y
A. Yes, sir.
Q. That was all that had to be done?
A. Yes, that was all that had to be done.
Q. And the road crew, of which Wilmouth was a member,
had come on duty and wereA. Getting the full check of the train.
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By ~Ir. Fulton:
Q. How many switching movements had to be made on the
yard in order to complete the making up of that train when
'Vilmouth disappeared~
A. I could not tell you how many.
Q. Many or fewt
A. Well, as a general thing I think it is thr.ee.
Q. You do not know how many that night?
A. No, sir, I do not.
By Mr. ~fa.rks:
Q. The cars with reference to the engine were in the same
location, in the same position when lVIr. "\Vilmouth was making
his check as is shown in this book, weren't they; I mean starting from the engine Y
A. Yes, sir.

vVitness stood aside.
page 114}

ORLIN C. CLARI{,
sworn for the plaint~ff:

DlR.ECT

EXA~fiNATION.

Bv ~Ir. Fulton:
..Q. .State your name, and residence, and business 1
A. Orlin C. Clark. I am not occupied right no"r· I was
with the ·City of Richmond until the first of the year.
Q. Were you employed by the Southern Railway Company
on January 17, 1925, at the time of this injury complained
of heref
A. Yes, sir.
Q. What were your duties?
A. Oiler.
Q. What were you doing at the time J. Y. Wilmouth disappeared in connection "rith train 55, if anything?
A. I was walking on the east side of the bridge, going
north, on the opposite side of tl1e train.
Q. Now, just tell tl1e jury where that train was standing
'vith reference to the yard, the 14th Street Yard?
vVitness: You mean how far out on the bridge it was?
.Attorney: Yes.
·
A. I do not remember exactly how far it was.

It must
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have been three or four ear-lengths from the north end of
the bridge.
Q. And you were at that time on the south side of the
train?
A. I was on the east side of the train.
Q. Now, what were you doing there?
page 115 ~ A. I had just gotten off of the locomotive.
Q. And how far from the locomotive were you?
A. I wa.s about middle way of the first car behind the loco- 1
motive.
·
Q. And which way was the locomotive headed Y
A. It was headed south.
:
Q. Do you kno'v whether or not there is a board walk on
the west side of that bridge leading from the north end of
the ·bridge to a switch on the west side and south of the switch
there¥
....
Witness : Do you mean that there is a board walk running
out west, setting up; the board walk runs up possibly forty
feet beyond the last s'vitch. There are two switches.

Q. Did you g·o down there at my request and make measure'ments of the distance the board 'valk extends on the west side
of the bridge?
A. Yes, sir.
Q. How far was that, approximately¥
A. About. sixty-five paces.
Q. And does the board walk end there?
A. It ends at about sixty-five paces south from the north
end of the bridge.
Q. Now, where that ~board "ralk ends, what is there at the
end of the board w·alk f
A. Nothing· but a hole in the bridge.
·
Q. A hole in the bridge 't
page 116 ~
A. Yes.
Q. vVhat is the size of that hole¥
A. I measured it yesterday, and I measured it thirty inches
wide; and I have forgotten how long; it is about ten feet
long.
Q. fiave you got your notes?
A. No, sir, you have them.
1\fr. 1\Iarks:

The blueprint shows the. actual dimensions.
"\Vitness: I do not think the actual length of it is on my
11otes.
1\ir. ~larks: The blueprint shows it.
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Mr. Fulton: vVhat does the blueprint show¥
Mr. Marks: Here it is (referring to blueprint designated
as Exhibit No. 1); twelve feet two inches· long and three feet
two inches wide.
By Mr. Fulton:
Q. Now, where the end of that board walk stops is there
any railing or. guard-rail to protect an employee, working on
the board walk, from stepping off into that hole during the
day or night?
A. There is a beam of the bridge that comes down and allows a thirteen-inch walk,vay, between the guard-rail and the
brace.
Q. Does that brace come dow·n perpendicularly, or does it
run diagonally from the bottom of the bridge to. the top Y
Witness: "What do you mean?
Attorney: From the bottom, where the brace
is, does it set diagonally that way or perpendicularly this way (illustrating) Y

page 117

~

A. It sets straight up, but lays back to the side of the
bridge.
Q. It lays back from the thirteen-inch walkway?
A. It is a triangular-shaped brace.
Q. How does it run back f
A. It runs back.
Q. It goes diagonally back?
A. Yes, sir.
Q. No,v, how wide is it from the opening at the top, from
that brace?
A. It i.s about thirty inches.
1vfr. 1\tiarks: What do you mean by the opening at the top?
Mr. Fulton: I mean the distance between the side of the
bridge and a straight line out to the end of the rails was
about how much from the top of the bridge?
Witness: It is a bout thirty inclies from the top of the bridge
to the side of a freght car.
Q. From the bottom of the rail to the top of the brace is
how much?
A. About thirty inches from the bottom of the brace to
the guard-rail on the bridge.
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· 'Q. I do not know that the jury understand you,
page 118 ~ but you say that the brace-behveen the brace
and the edge of the rails, where that rail or board
comes in at the end of that hole, how wide is that in there 1
Witness : Do you want me to explain the construction of
.
the -bridge at that point?
Attorney: Yes. I want to know how \vide the opening
where that board walk ends-ho'v \vide it is down on the
planks over to the end of the ties, and then how wide it is
at: _the top of the bridge over to the ~nd of the ties~
A. Between the brace that goes to the side of the bridgethe bridge is supported by steel beams that set up possibly
thirty inches, and then there is a brace that runs down to
the floor,· and between the edge of the guard-rail-the guardrail leans up by the edge of the freight car, \vhich allows
you a thirteen-inch walkway thru the1~e. Is that what you
meant
Attorney: Yes, that is at the top.
Witness: At the top it tapers bac.~ to the bridge, and it is
thirty inches to the side of the car.

Q. To the guard-rail~
A. To the side of the bridge.
Q. To the side of the bridgeY
A. The outside guard-rail leans up :with the side of the
·freight car.
Q. Now, what there anything there-was there any light in
that hole that night?
.
·
page 119 ~ A. Not that I know of.
.
Q.. When you were in the disc4arge of your
duties there, what did you hear, if anything, that attracted
your attention to people working on the west sideY
Witness : You mean did I hear any noise T
Attorney : Yes.
A. I heard a splash in t.he water. That is all.
Q. What did you do when you. heard the splash in the
water?
·
A. I went to the rear of the car and asked JohnsonMr. Marks: Don't say what you asked Johnson.
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By ~Ir. Fult.on:
Q. And then what did you do 1
A. We looked over the opposite side of the bridge, the east
side of the bridge, and sa'v an object in the water, possibly
the Aize of· my hat.
Q. It looked like a hat, you say?
A. It was a dark obje!Jt. You could not see very well,-and
the only light that there was, was the reflection from the
14th Street Bridge.
.
Q. No,v, did you go to see what had become of \Vilmouth 1
A. I did not go. ~1r. Smith and ~Ir. Hague I believe did.
Q. Now, where was Johnson then when you heard this
splash in the water?
·
A. Johnson was standing between the cars on the west
side.
Q. vVhich cars?
A. The 1:ear of the front car; I mean by the front car, the
car that was attached to the engine.
page 120 ~ Q. And he was standing between lhe rear end
of the first car, the front car, and the second car
-attached to the engine 1
A. Yes.
·Q;. Is there a walkway on the east side of that bridge?
A. Yes, sir.
Q. How far did that extend on the bridge 1
A. All the way across.
·
Q. Across the river?
A. Yes, sir.
Q. "\Vhat kind of a night was this with reference to itsA. Very dark and foggy. ·
.
Q. W~s there any light out there that would light up that
bridge on the west side 1
A. No, sir.
Q. Did you examine and make measurements of the numbers on the sides of the cars, or could you tell about how
high the numbers on the sides of the freight cars were 7
A. I have it in my notes.
Q. About how hig·h were they? You can look at your notes.
':rake them and look at them. I mean the numbers now, on
the west side of the ears 1
A. (Referring to notes.) vYell, on a standard Southern
R.ailway car the numbers are six inches tall and ten feet seven
inches from the rail. The letters are six inches tall. That
· is on the end.
Q. Now', then, on the sides of cars?
page 121 ~ A. On the side, six feet fro·m the rail and twelYe
inches high.
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Q. T.hat is the letters themselves were twelve inches tall?
A.
Q.
l>ers
Q.

The numbers.
And they are six feet from the rail, that is, the numon the sides~
·
·
Now, how big are the numbers on the end of the cars?

~Ir. Marks: I object to thn.t as w~1olly irrelevant and immaterial. He was not taking the numbers from the end, so
far as anybody knows.
The Court: I do not know where he was taking them from.
1\{r. J.\.Iarks: All right, then, I 'vill 'vithdraw the objec·
tion.

A. The numbers on the end were six inches tall and ten
feet seven inches from the rail.

By ~Ir. Fulton:
.
Q. About how far from the end of the car do the numbers
on the side of the car start?
A. I haven't it in my memorandum, but it is ~bout three
and one'""half feet, I imagine.
Q. They ·start some distance back from the end, on the
side?
A. Yes, sir.
Q. Now, ·were you familiar with the lamps that the flagman
used in getting· the numbers off of the cars?
A. Yes, sir.
page 122 ~ Q. Ho,v much light did those lamps give on a
. dark night?
A. Well, they did not give out so very much light.
Q.· Did they give enough light to enable a man to see
the numbers and also down a.t the walkway?
'
A. It depends-it he ·were holding the lantern up high,
it would not.
Q. And all of the light they had down on the bridge was
the lig·ht carried ,by each individual employee?
A. Yes, sir.
Q. Did you hear anybody give '''ilmouth a warning, tell
him that these cars was standing out by the side of that
hole?
·
·
A. No, sir, I did not see him tl1a t night.
Q. Did you hear anybody give him any 'varning? You
were on the opposite side, I believe t
A. I was on the engine for possibly a half hour or threequarters, and this happened just as soon as I got off the
engine..
(
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CROSS EXAMINATION.

Bv Mr. Marks:
"Q. lVIr. Clark, you have explained that there was a walk. way all the way across on the east side, and on the west side,
this plank flooring stopped at a point south of the switch.
Ho,v did you know that that 'vas the condition there?
Witness : What do you mean'
Q. Ho,v did you know it? Did you see it f

A. I did not see any of it.
Q. You did not see any of the accident 1
page 123 } A. No, sir.
Q. But how did you know that there was a
plank flooring all the way across on one side and that it
stopped south of the switch on the other¥ By observing it?
A. Yes, sir. I had worked on that· particular place for
some time, and I had been over it every night.
Q. And you could not be 'vorking there and go over it without seeing it, could you, very well?
A. Well, that depends.
Q. "What?
A. Well, I did not have any business out on that bridge.
lfy work was mostly back the other "ray.
Q. I mean, how did you know that the plank on the west
side stopped there and the plank on the other side went all
the way across f
· A. Because I had seen it before.
Q. You had seen it 'vl1ile you were working, in the performance of your duties there?
· A. Yes, sir.
Q. How long had you been working there?
A. At that time I had been working- there about five months,
I think.
·
· Q. And were yon a member of the crew of train 55, the one
that was going out at that time?
A. No, sir.
Q. What were you a member of'
A. I worked for the mechanical department.
page 124} Q. Oh, you were inspecting·?
A. I went with the inspector.
Q. You were an oiler working ·with the inspector at that
t.ime1

.A. Yes, sir.
Q. And you had inspected this train for a considerable
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period of time prior to that, or assisted in the inspection of
it?
A. Yes, sir.
Q. And you had seen Mr. Wilmouth around there from
time to time when you were engaged in that inspection, had
you not1
A. Yes, sir.
Q. How long, approximately, had you come in contact with
him around there prior to the accident~
A. I saw him the run before that. I do not know how long
bef~re it was; possibly two or three days.
Q. But you had seen him frequently when you were making your inspections during- the course of four or five months,
hadn't you 1
A. Yes.
Q. Why did you g-et off on the east side of the train?
A. 'Because there is no 'valkway on the west side.
Q. "\:Vhen you referred to the hole in the bridg·e, you did
I'lot mean that there was any hole in the floor of the bridge,
but .that the flooring stops there and that there was no covering over the span beyond 1· That is what you
page 125 ~ mean, isn't it?
·
·
A. Yes, sir.
·
Q. Now, YOU: could not distinguish and tell what tl1e object was that you saw in the water, could you'
A. No, sir.
Q. You just sinv something floating in the water?
A. I just saw an obj~c.t, from the reflection of the light
at the 14th Street Bridge. I could not tell what it was.
· Q. How large did it appear to be?
A. It did not appear to be any larg-er than a person's
hat.
Q. You said there were no lights there where that board
'valk stops on the west side. There never had been any light
station there, had there?
A. Never that I know of.
·Q. And the lanterns that 1\!Ir. vVilmouth and the rest of the
crew had, were the ordinary railroad lanterns that the trainmen used in their operations, 'vere they not?
A. Yes, sir.
Q. 1\rlr. Clark, do you know 'vhether tl1ere was a general
knowledge, among the trainmen operating in that yard, that
tha planway on the west side stopped at a point about forty
or fifty feet south of this switch~Mr. Fulton: Same objection ·and exception to that.
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The Court : And the same ruling.
A. Well, I do not know about that, as to their knowing the
place at that time. I suppose they 'vould have known something about it.

t

~Ir. Fulton: . .'-\..nd I move to exclude the answer
on the ground of supposition.
The Court: You can say whether you know it or do not
know it.
Witness: I do not kno'v whether they knew it or not.
The Court: Then, his answer on supposition is excluded.

page 126

~fr. Marks: You did not understand my question. I asked
you, did you know whether a general knowledge existed
among the trainmen working in the yard, whether or not tho
plankway on the west side stopped there a short distance
south of the switch?
Witness: Well, I can not answer for them. I knew it was
there myself.

Q. By reason of your observation in working at the place?
A. Yes.
Q. Did the men ever walk out on the bridge when there
was no train on it 1

Witness: What do 'you mean, the brakemen?
Attorney: Yes.
·
A. Well, the yardmen have to use that side all of the time;
they have two switches there.
·

RE:-DIRECT

EXA~1:INATION.

By :nrrr. Fulto'n:
Q4 You said a while ago-I forgot to ask you then-that
the side of the car came out to the guard-rail on
page 127 t top of the bridge. vVill you look at that map,.
which has been introduced as a map of a part of
the tracks and the north end of the bridge there, and state
how far the guard-rail extends out there from the rail-the
guard-rail from the rail or track extends out how far 'vest
(handing witness blueprint, Exhibit No. 1)?
A. (Examining.) The side of the guard-rail here (indicating) I think extends out about thirty inches from the rail;
or, in other words, even with the side of a freight car.
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Q. Now, how far do the ends of the ties extend west of the
west side of the g·uard-rail 1
A. About three or four inches.
Q. And what is there between the ends of the ties and the
'vest side of the bridge beyond the end of the board walk 1
A. There is nothing.
Q. Nothing but a hole, you moan?
A. That is all.
Q. \Vould it be possible for any one, taking the numbers
off of the sides of the cars, to 'valk on the west side of the
bridge south of the end of that plank 'vay and get the numbers?
J\ir. 1\farks: I object to the question, on the ground that
that is a matter of conclusion for the jury to draw.
J\:lr. Fulton: I will change the form of the question.

Q. Is there anything there for employees, south of where
the board walk stops on the 'vest side,. between
page 128 ~ the railroad track and the west side of that bridge
-for employees to walk on and get the numbers
of the cars, and perform their other duties when any number of those cars are standing south of the board walk?
'\Vitness : Beyond the end of the board
Attorney: South of the board walk1

walk~

A. Well, a man could. get through there under some conditions.
Q. Could he get the numbers of those cars while doing it?
A. I do not think so; not at night anyh~w.

J\Ir. 1\{arks: "What are yon asking him about 1

Bv 1Ur. Fulton:
"'Q. \There that board walk stops here (indicating on blueprint, Exhibit No. 1) is there anything for employees to walk
on and do their w·ork "~hile the cars are standing there?
A. There is no way until you walk to the end of the track.
You have three inches for a man to 'vallr, and he can brace
himself by the side of the bridge. But he could hardly do
that and get the numbers.
R.E-CROSS EXAJ\IINATION.
By ~Ir. ~Iarks:
Q. But the "ra}k,va.y is provided and extended across on
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the east side, and the numbers appear on the east side as well
as on the west side of the cars, don't they?
.
A. Yes, sir.
Q. And they could have been taken from the east side as
well as the west side, could they not 1
A. Yes, sir.
page 129} Q. And they were c.ustomarily taken from the
east side, weren't they?
A. Well, I do not kno,v.
Witness stood aside.
page 130}

E. W. HAGUE,
s'vorn for the plaintiff:
DIRECT EXAl\1INATION.

By 1\Ir. Fulton:
Q. State your name and your residence and by whom you
are employed 1
A. The Southern Railway. Everett W. Hague.
Q. And where do you live f
. A. 700 W. 25th S'treet.
Q. Were you employed by the Southern Railroad on tlJe
nig·ht of January 17, 1925?
·
A. Yes, sir.
Q. Were you down there at the time J. Y. '\Vilmouth disappeared f
Q. Wba t were you doing·?
A. I was engineer.
Q. What movements had you made, and where were you?
Tell in your o'vn way all you know about it?
Witness: What movements we had made?
Attorney: Yes, just before 1\fr. Wilmouth disappeared,
-and what you saw, and what you were doing?
A. Just before 1vir. 1Vilmouth disappeared, I 'vas acting
as fireman, and the engineer, Pierce, his son was taken sick
and had to go to the hospital and they called him; and I relieved him and took the engine over to South Richmond and
brought the engine back. I think some one went 'vith me; I
do not know who it was; and I think we started to work then,
and what we did, I do not remember; it has been
page 131 ~ too long ago but, anyhow, the last move I remember that we made, we 'vere coupling some cars
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out on this bridge and I was looking for signals, and decided
I wanted a drink of water; the :fireman was out at .the time,
and I saw them coming up by the side of the cars, and I
thought I had time to get the drink of water before we moved,.
and went to get it, and when I got back up on the seat; I
had not more than gotten up there good before some one
came up by the other side of the engine and said John "\Viimouth had fallen into the 1·iver.
·
J\IIr. ·1\{arks: vVe object. Don't say \vhat somebody else
said.
The Court: Don't say \vhat somebody else said; just tell
what you saw and what you did.
Witness: All right. That is about all I know.
By

~Ir.

Fulton:

.

Q. You ·Say yon \vcre sitting in the cab of your engine and

you saw somebqdy coming1
A. Yes, sir.
Q. Which side of the train -were they on¥
A. On the \vest side.
Q. Were they walking towards your engine 7
A. Yes, sir, they were walking towards the engine.
Q. And they were gojng from the north to the s·outh?
A.. Yes, sir.
Q. How far from the engine were they when you last saw
them?
.A. I reckon seventy-five or one hundred feet;
page 132 ~ somewhere along there.
Q. And then you got down out of your ·cab and
went to get a drink of \vater1
A. Yes, sir.
Q. And when you came back, what did you see on the west
side?
A. I do not remember no\V. I do not remember whether
I saw them then or not. They called to me pretty soon after
I got back on my seat, and I do not remember now \Vhether
I saw anything or not.
.
Q. Yon do not know what became, then, of the t\vo men on
the \vest side?
A. I could not say. I do not remeniber.
Q. How far south of the end of the board walk on the
west side \vas your engine standing~
A. Well, as I understand it-I know we were over it some
distance, but I can not sa.y exactly; the engine and a box car;
possibly there might have been two. I looked after the ac-
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cident; I looked then, but I d not quite remember. I know
've were the other side of it.
Q. You were south of that hole 1 ·
A. Yes, sir.
Q. And you think there was a box car and maybe two south
of the hole?
A. Yes, sir, proba biy.
·
Q. How far did that place the sides of the cars from the
outer edge or back edge of the hole?
page 133 ~

Witness : How is that?

Q. Ho'v far did that place the sides of those cars that
were standing there by the side of the hole from the edge
of the hole?

(Witness hesitated.)

Q. In other words, between the side of the car ~nd the hole,
how much distance was there~
A. I do not see that.
Q. In other 'vords, did the side of the car come up at the
side of the hole or up even with the hole, or where?
A. I suppose the side of the car comes right down even
with the hole; it mig·ht extend a little bit more; I do not kno'v
exactly. If that is what you are getting at. I do not quite understand that question.
Q. There is a guard-rail or a piece of railing lying along
there on the west side of the rail or ties, isn't there 1
A. Yes, sir.
Q. Now, that rail is ho'v far from the end of the ties on
that side?
·
A. I suppose it would eome flush.
Q. And you meant that the side of the car. would come up
flush, when you said a while ago, to the end of the rail1
A. I suppose so. I would not say positively that the guardrail is the place for the end of the ties, but, as well as I recollect, .. the ties are oil a straig·ht line, and a box car would come
down just about even with them.
Q. It would come flush with. them 1
A. Yes, sir, that is the way I understand it. I
page 134 ~ may be mistaken.
Q. Was there any place there for the employees of th~ company to walk· by those two cars south of
tl1e hole, on .the west of it-south of that hole?
A. No, sir, there is no place.
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Q.. Had you finished making up your train at the time this
nccident happened and Wilmouth disappeared f
A. The s''ritching was through, all except doubling up the
train; that is, putting the train together.
Q. You do not know which cars 'vere hitched onto that engine and tender at that time, the numbers of them?
·A. No, sir, I do not.
CROSS

EXA~1:INATION.

By ·:ftir. ~larks:
Q. ~Ir. Hague, there was a board walk on the west side,
though, from which the employees could take the numbers
of the ca~·s, wasn't there~

\Vitness : On the west side 1
Attorney: I mean on the east side.
A. Yes, sir, I think so. There was one clean across the
river.
Q. Ho,v do you know that there was a board walk all the
way across on the east side and that the one on the west side
stopped south of the switch 1
vVitness: How did I know it?
1\.ttorney: Yes.
page 135 ~

A. Well, I had been going· across there about
ten years, walking one way and the other; and
working on this job about four years.
Q. It was because you w·ere w·orking there. There was
nothing there to obstruct the view"? The thing· was not covered up in any way, was it?
A. No, sir.
Q. And all you had to do was to open your eyes when you
were there and see it? That is right, isn't it7
A. Yes, sir.
"\Vitness stood aside.
page 136 ~
own behalf:

~IRS. MATTIE vVIL~fOUTH,
the administratrix and plaintiff, sworn on her
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DIRECT EXAMINATION.

By J\IIr. Fulton:
Q.. :Airs. \Vilmouth, are you the administratrix of J. P.
Wilmouthf
A. Yes, sir.
Q. What relation were you to him?
A. His wife.
Q. You were his wife¥
A. Yes, sir.
Q. How old was he?
Witness: You mean at the time he fell in the water?
Attorney: Yes.
A. He 'vas thirty-five years old.
Q. Do you know what he was earning at the time, on a
:averageY
A. He was averaging from $80 to $100 every two weeks.
Q. Every two weeks?
A. Yes, sir.
Q. About how muc.h per month would that make it? Somewhere in the neighborhood of $200 a mont~¥
A. Yes, sir.
Q. Ho·w long had he been averaging that¥
A. Well, I c.an not say exactly. It 'vas after he got the
raise.
Q. \Vhat was the condition of his health?
page 137 } A. He had good health.
Q. Did he work regularly?
A. Yes, sir.
Q. Were you dependent upon him for your support Y
A. Certainly.
Q. Where were you when you heard of his death f
A. I was at home.
Q. And what did you do?
A. Well, they would not let me go down there ; and so I
just had to s'tay at home.
1\fr. J\IIarks: I do not see the relevancy of that.
By Mr. Fulton:
Q. I will ask you if you suffered much mentally, mental
anguish?
·

l\1r. J\IIarks: I object to counsel leading 'the witness, and
suggesting the answer to her.
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By Mr. Fulton:
.
Q. Then I will ask you if you did sufferT
Mr. Marks: I obje(!.t, on the same grounds.
The Court: The questions are leading and must not be
repeated.
Mr. Fulton: I hardly know how to ask it. The books say
that I can show mental anguish, and I asked her if she suffered much mental anguish.
.
The Court: You can ask her if she suffered, and how.
By !'Ir. Fulton:
·
Q. What did you suffer, and how'
page 138 ~ A. Well it just tore my nerves all to pieces,
and I could not sleep until he was found.
Q. How long after his death was he found Y
A. It was twelve weeks.
·Q. Where \vas he found?
A. Do\vn about the chemical works.
Q. In the James River?
. A. Yes, sir.
Q. How far belo\v the bridge, the place he was working at
the time?
A. I do not know the exact distance.
Q. It was below it, however~
A. Yes, sir.
Q. Did he leave any children 7
A. No, sir.
Q. Did he leave any father and motherY
A. Yes, sir.
·Q. How did
death affect your. healthY
A. Well, as I said, it just tore my nerves all to pieces and
kept me from sleeping, and broke up my home and everything else.
Q. What did you weigh at the time?
. A. I weighed 183lf2· pounds.
Q. And what effect did his death have on your physical
condition, your weight, etc.?
A. Well, I have fallen off to 134 pounds.

his

page 139

~

CROSS EXA1IINATION.

By 1\fr. Marks:
Q. Mrs. Wilmouth, you did not mind falling; off from 1.80
to 134, did yotl?
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A. Well, if it came naturally I would not, but, when you
fall off that much from worry, it ·makes a difference.
Q. You "rould not want to go back to 180 now, would you?
A. If I could ·be as happy as I was bef0re I would not mi11d
it.
Q. What is your present full name, :l\Jrs. \Vilmouth ·?
A.. My name is ~Iadeline, but they just call me niattie.
nfr. Fulton: Yoli are still
'\Vi tness : Yes, sir.

~Irs.

\Vilmouth '!

Witness stood aside.
~Ir. Fulton: I wish to introduc.e the life expectancy of the
deceased, and of l\Irs. \Vilmouth:

llnder the American Tables of l\fortality, the expectancy
of life of a man thirty-five years of age would be 31.73 years,
and that the expectancy of life of a woman of the a.g·e of
thirty-four would be 33.21 years.
Mr. Fulton : Tl1 e plain tiff rests.
page 140 ~

The defendant to prove and maintain the said
issue. on its part introduced the following evi-

deuce:
(Here insert evidence for the defendant.)
page 141 ~

The defendant, to prove and maintain the said
issue on its part, introduced the following evi-

dence:

J. G. TODD,
sworn for the defendant:
DIRECT EXAl\IINATION.
By ~fr. Marks :
Q. ~Ir. Todd, what are your initials f
A. f.T. G.
Q. What is your profession'
.
A. I am a Civil Engineer with the S'outhern Railway Company.
.
Q. Did you prepare a blueprint to scale of the north end
of the bridge of the Southern Railway, extending over the

----
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•James R.iver, which has been referred to here so much in the
previous testimony?
A. Yes, sir.
Q. (Handing witness blueprint.) Is this a blueprint of the
bridge?
Q. (Examining) Yes, sir, that is the one that you spoke
of.
-Q. And that is prepared to scale 1
A. Yes, sir, it is drawn to scaie.
Q. I notice there are no points of the compass on this
print, but we have designated, by pencil on the margin, north,
8outh, east, and west. That is approximately the general
directions, isn't it?
A. Yes, sir, that is the directions.
Q. Beginning from the end of the print, with the 'vord
"north" written on the margin, I find the words
page 142 ~ ''To Southern Hailway Freight Depot''; that part
of the yards up to the heavy white line going
south is the river bank; that is the dirt, isn't it f
A. Yes, sir, that is on a dirt foundation.
Q. And then when you come to this first heavy line, that
indicates the beginning of the bridge?
A. Yes, sir.
·Q. And then these heavy waving· lines, with two or three
waving lines on the east and west, they indicate the shore
line as I understand it1
A. Yes, sir, it indicates the shore line at that point.
Q. N o,v, then, taking the second switch from the north end
of the bridge as ·the starting point, please give us the distance to the end of the plank flooring· on the west side of the
bridge?
.1.\. This is from that s'econd switch mentioned to the end
ot' the platform, in between the rails and it is twenty-three
feet; and from tl1at platform on down to the end of the platform or walkway on the west side, it is twenty-six feet further,
making a total distance of forty-nine feet from the center
of that switch up to the foot of that plank walkway on the
west side.
Q. Now, after you pass the switch w~ich we have just mentioned, there is only one single track extending· on southward
across the bridge f
A. Only one.
Q. 'Yhat is the construction along· that part of
page 143 ~ the bridge where you show in white lines the
blocks, with the main line track on it, and the sup~
port rail he tween the main line track~
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A. Well, these two lines are standard gauge and represent
the rails on which the trains operate, and then in between,
coming do,,rn t{) the frog point, is a metal guard-rail, so that
in case of derailment of the train it prevents the wheels from
running off the ties, and off on each limit of the ties, there
appears a 'vood guard-rail; and on this side (indicating) there
'vas a plank 'valkway.
Q. That was on the east side 1
A. ·Yes, sir, that was on the east side, which I found running all the way across the bridge. That prevents the ends
of the cross-ties showing up. Whereas. on the west side,
after leaving that platform or 'valkway, the ends of the
cross-ties do appear.
Q. No,v, between the two wooden guard-rails which you
have referred to at this point (indicating) there is no planking, is there Y
A. No, sir, there is no planking at tliis point, this point here
(indicating).
~fr.

Fulton: Point it out to the jury.
A. (Continued-witness exhibiting blueprint to jury as requested.) The planking extends all the way from the end
of the bridge up this way (indicating), appearing in solid
up to the middle of the bridge, to this point, twenty-three feet
south of the second switch; and, on the west side
page 144 ~ of the track, or roadway, the plank walkway extends twenty-six feet further; and on the east side
it extends all the way across the bridge, or directly into South
Richmond, and from this point, twenty-three feet south of
that second switch, in between the two wood guard-rails, there
is nothing appearing f1·om above other than the cross-ties and
the two rails that. support the train and the metal guardrail. That is all that appears there.
Bv 1\{r. ~Iarks:
•Q. N o,v, on either extreme side of the bridge there is a
top girder which comes up and is shown on the map fortythree feet above the floor line Y
A. Yes, sir.
Q. That extends all the way across the bridge, does it 7
A. There are tl1ree girder spans before you get to the different top, but, as far as this locality is concerned, it is a
girder bridge.
l\Ir. ~Iarks: Will you file that map as Exhibit No. 1 with
your testimony f
'Vitness : Yes, sir.
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Note: The. blueprint filed at this time being identically
the same blueprint which has been heretofore used in this
testimony and designated as Exhibit No. 1.

Q. After you leave the end of the planks on the 'vest side,
then nothing occupies the space between the end
page 145 }- of the ties and the outside girder except the cross
supports. Is that right¥
A. That is all. It is a sort of -gusset that sets at an angle
of about sixty degrees. It is a plate that lends rigidness to
the structure as a 'vhole.
1\Ir.

:~fulton:

Explain that to the jury. .

A. (Cmitinued-illustrating on blueprint Exhibit No. 1.)
'11hese members are just little knobs or protuberances; they

are, in fact, gussets, liecause this heavy dash line on each
- side is the web of the steel girder bridge. Now, to lend rigidness to that frame as a whole, they set a sort of plate down
at an angle-, and this as it appears above the floor line. Of
course it continues that angle down on below and attaehes
to some ·bracing members below~ which do not appear here
and do not affect this matter here at all; but, as it is of interest in this case, they are shown, that much of them, at the
floor line. At the top of the -girder there is nothing, but,
'vhere they join the lateral members below, they are a foot
or two further out. But they are shown here as they appear
at this floor level.
.By Mr. Marks:
Q. Now, suppose you point an arrow to this gusset which
you- have just described, to the end of the walk on the west ·
side, putting an "A" at the end of the arrow so that that
will be designated?
A. (Witness marking blueprint as requested.) I will make
three faint lines here (indicating). That is the
page 146 ~ gusset at this point..A.nd I will make a little dashline around this way, so as to make it different·
from· the other lines, as there are some lines already here. I
think that will designate it.
·
Q. N:ow, what are the dimensions in that space there Y
A. The opening between this gusset and the next oneMr. Fulton: You mean south of the end of the
walk1

board
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A. (Continued.) Yes, sir, that board walk runs up flush,
and tlie channel iron runs over a companion ·gusset; but that
does not enter into this here. And then this place up here
(indicating), there is another gusset; it is twelve feet two
inches in the clear; that is, from the outside web of this gusset to the outside web of this one (indicating). There is an
open space there.

By 1\ir. Marks:
Q. Now, what is the width of it between the ~nds of· th~ ties
and the outside girder·~
A. The distance between the ends of the ties and the outside girder is three feet two inches.
CROSS

EXA~1INATION.

By Mr. Fulton:
Q. So that that open space at the south end of the board
walk on the west side is twelve feet two inches long by three
feet two inches wide from the end of the ties?
A. From the end of the ties to the web of the girder. Now,
the flange is narrower than that, but that a ppage 147 r pears from the bottom and at the top.
Q. And what do you call these braces?
A. Gussets.
Q. Which you say support the ·bridge 1
A. Yes, sir.
Q. Now, the bottom of that gusset comes out within what
distance of the end of the ties or wooden guard-rails?
A. That gusset. comes down to a horizontal at a point
thirteen inches out from the end of the ties.
Q. And at the top ho'v far does it come out from the perpendicular line of the end of the ties extended up back to the
top of the brace?
A. ~he same ·distance.
Q. That would be three feet two inches?
A. Yes, sir.
Q. So that it sets at an angle and runs back from the ties
to the top of the side of the bridge over here (indicating)?
A. Yes, sir, to the girder.
Q. So that if cars were run out there and you had to get
the numbers off the sides of those cars, or were getting the
numbers off Qf them, when you got to the end of this board
walk there would be nothing for you to walk on there at all
except to step in that hole?
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A. Unless you walked on this guard-rail and held yourself
up.
.
(~. How far is the guard rail from the steel rail that lies
on top of the ties there, the track rail~ Isn't it
page 148 ~ a fact-I will ask you this-would not a freight
car standing on that space, the west side of it,
be about flush 'vith the west side of that wooden guardrail?
.
A. I think it would come about the inside. Those ties are
eleven feet long, and that would make them five and one-hal~
feet from the center; and take off eight inches for thai -guardrail a~d it would leave it just a little under five feet on one
side; and a box car does not measure much over ten feet wide,
the outside measurement.
Q. Can you tell the distance from the 'vest side of the rail
to this side of that wooden guard-rail on the west side-from
the west side of the west rail to the 'vest side of tl1e wooden
guard-rail on the west side of the bridge?
A. Three feet six inches.
Q. What is the scale on this map 1
A. One inch is equal to ten feet.
Q. J s there anything on there to indicate it?
A. Yes, sir, it is marked on here (indicating).
Q. Mr. Todd, employees working along on the western ::-;ide
·Of the birdge and on that walkway, when they come down.
to the south end of the walkway, where the ''.ralkway stops,
is there anything there to prevent them from stepping off
into that open space between the end of the bridge ·and the
next gusset t
A. I found nothing at the time.
Q. There was nothing there at all: there is a line that indicates the limit of the platform~
page 149 ~ A. Yes, sir, the limit of the platform going to
the switch.
Q. ~Ir. Todd, this only shows a section of the 14th Street
.Yard there in the City of Richmond f
. A.• Yes, sir.
Q. And there is some more of the yard lying north of this,
up here (indicating), where_ their freight depot is, and a lot
of tracks¥
A. Yes, sir, this indication is put there leading up to that,
to determine the direction (indicating).
Q. I-Iow far north of the south end of the b_oard walk on
the west side of the bridge do the tracks running from that
point extend into the yard, the northern limit of those tracks
(indicating) .
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A. I do not know. They extend on up there to two or three
tracks from the 'vestern side of the freight depot, on up by
the side of the office.
Q. How far would you say that would be?
A. Just about 800 feet. There are two or three tracks
going up there.
Q. Now, what is the full length of a freight carY
A. On the yards and. tracks we figure the full length of the
cars as a whole, a"ll classes, about forty-two feet; the general run of those box cars, it depends on the locality and the
commodity hauled.
·
Q. The average is forty-two feet?
A. Yes, sir. The coal cars and the tank cars and the rest
of them are longer; they average from drawpage 150 ~ head to drawhead forty-nine feet; but the box
cars average less than forty feet.
Witness stood aside.
page 151}

CURTIS G. CARTER,
sworn for the defendant:
DIR,ECT EXA1\fiNATION.

By :Wfr. :1\[arks:
Q. Where do you live 1
A. 801 W. Main Street.
Q. Are you in the employ of the Southern Railway Company~

A. Yes, sir.
Q. vVere you in its employ on January 17, 1925 Y
A.. Yes, sir.

Q. How long prior to that time had you been working for
the company?
A. I came to work for the company on December 6, 1915.
Q. Have you been 'vorking· here on the Richmond Yard the
most of that time Y
A. Yes, sir.
Q. Mr. Carter, I hand you a train book and will ask you
to examine the two pages which I have open here and state
·what that is Y
A. (Examining.) That is. train 55 for January 17, 1925.
Q. Is· any of that in your handwriting?
A. Yes, sir, all of it.
Q. All of it is in your handwriting?
A. Yes, sir.

-.
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Q. From what did you make those entries1
A. From the cars.
Q. You took them from the cars themselves?
A. Yes, sir.
pa-ge -152 ~ Q. Do those entries which you made there correctly g·ive the car initials and number, the contents of each car, and the ultimate destination of each car·
in that train· 55 on the night of January 17,19251
.A. Yes, sir.
.
·
Q. I note the lines are numbered from one on through to
forty-one. 'Vhich car was next to 'the engine?
A. Southern 15,230 was the head leaving Richmond.
Q. Southern 15,230 ¥
-A-· Yes, sir.
Q. And the other cars appeared on back in the order in
whicl1 they appear in the book t
A. Y~s,· sir.
Note: Book referred to filed in evidence and designated
Exhibit No. 2, being the same train book ~eretofore referred
to.

Q. :Mr. Carter,. what kind of a light did you use in taking
those numbers?
A. A hand lantern.
Q. Could you see them with your hand lantern Y
A. Yes, sir.
Q. ·Did you have any difficulty in seeing them with itf
A. No, sir.
Q. VVhich side of the bridge did you take them from Y
A. I got them from the east sid~. The train was all made .
up when I got them.
Q. Why did you take them on the east side?
page 15f, ~ A. Because the train was all made up and was
way out on the bridge, those forty cars.
Q. And did you know that the walkway extended ·across
on tho east side and did not on the west side Y
A. Yes, sir.
_
Q~ How did ·you lmow thatY
.A.. I had seen it.
Q. In 'vorking there f
A. Yes, sir.
;.
Q. Did you see 1\{r. Wilmouth working there in that yard Y
A. Yes, sir, I sa'v him there that night.
.
Q. I-Iad you seen him prior to that, before that, working
there!
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.A. Yes.
.
Q. How long had he been working there, to your knowledge?
A. I had been on the same job with him. over two months.
Q. lfc,w long· had you been working in that particular yard f
A. Off and on ever since he had been there.
Q. II ow long was that, .approximately 1
·
A.· I. think he came there about 1913.
Q. And you and he had been working together and on the
yards all of that time f
A. Yes, sir.
Q. Do you know of your own knowledge whether or not he
wns familiar with the conditions which existed there?
...~. I think so.
.~ pag-e J54 ~

CROSS EXAMINATION.

By ~Ir. Fulton:
Q. Did you ever take the numbers off on the west side
youl'S(·lf Y
A. Yes, sir, I have taken them off on the west side.
Q. And other people engag·ed in doing that work down
there took -them off on the west side, didn't they?
"\Vitness : Sir?

Q. And other people engaged .in doing that work had been
taking them off on the west side, hadn't they?
A. Yes. sir, when they could.
Q. Now, the men working i~ that crew as brakemen-you
say you were one of them?
A. Yes, s~r.
Q. A.nd did they perform the same duties as a flagman on
that train, the brakemen and flagmen, interchangeable dutiesY
A. Yes, sir.
Q. r:rhey both flag and both do the work of brakemen!
A. Yes, sir.
Q. And Wilmouth was the same way f
A. Yes, sir.

RE-DIRECT EXAMINATION.
By 1\fr. ~farks:
Q. They are both subject to the orders of the conductor,
of course Y
·
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·
·
.
Q. And the flagman has a lot of duties to perpage 155 r form that the brakeman does not perform, doesn't
he'
A. Yes, sir.
Q. And they perform their duties as directed to do so by
1he conductor~
A. Yes, sir.
·
Q. You said that the numbers "rere taken on the west side
of the bridge there when they could. When the cars were
beyrn1d the end of the plank on the west side, you could not
do it could you?
A. No, sir, 've had to cross over and get them on the other
side.
Q. And it 'vas not infrequently that the cars.were ever bey0.nd the walkway, was it~
A. No, sir.
·
A. Yes, sir.

<(

Witness stood aside. ·
~I r. 1\tfarks: · The defendant rests.
1\fr. Fulton: The plaintiff rests, with the excep~ion of the
view. We would like for the jury to go down there and view
the premises. Ho,v shall that be arranged~
1\ir. ~larks: I will obviate that by demurring to the evidPnce, and that will dispense with the question of the view.
1\fr. Fulton: All right, then. \Vill you give us your
gl'ounds of demtirrer ~
The Court: The demurrer to the evidence must be in writjuf!. and must be accompanied by some transcript' of the record.

':re&timouy
pag-e 156 ~

clos~d.

And the defendant says that the matter aforesaid so introduced and shown in evidence to the
jury by the plaintiff is not sufficient in law to maintain the
said issue on the part of the plaintiff and that, the said defendant, is not bound by the law of the land to answ·er the
snme. "Wherefore, for want of sufficient matter in that behalf
to the said jury shown in e.videnee, the said defendant prays
judgment, and that the jury aforesaid may be discharged frorn
givi11g any verdict upon the said issue and that the said plaintiff may be barred from having or maintaining his aforesaid
action against it.
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And the said defendant states in writing that the grounds
of demurrer relied on in this demurrer to the evidence. are as
follows:
l. S'aid defendant was not guilty of any negligence.

2. Said defendant was not. guilty of any negligence proximately causing or contributing to the death of the decedent.
3. The negligence, if any, of the defendant, was not a proximate cause of the death of the decedent.

4. The death of the decedent was due solely to his own negligence.
5. The evidence shows that the decedent was guilty of contributory negligence which bars any right of recovery in this
action.
fl. The decedent was guilty of contributory negligence.

7. 1.1he decedent was engaged in Interstate Commerce at
the time he received the injuries complained of and the evidence shows that the decedent knew of the danger a1;1d assumed the risk.
page 157 }-

8. The decedent 'vas engaged in. Interstate
·Commerce at the time he received the injuries
complained of and -the risk of receiving the injuries complained of in this action was an ordinary risk of the employment which the decedent assumed as such.
9. The decedent was engaged in Interstate Commerce at
the time he received the injuries complained of and that the
death of the decedent resulted from an assumed risk.

10. The decedent 'vas engaged in Interstate Commerce at
the time he received the injuries complained of and the evidence sho·ws that the danger was open and obvious and was
known to the decedent and that he assumed the risk thereof.
11. The decedent was engaged in Interstate 1Commerce at
the time he received the injuries complained of and the evidence shows that the danger was open and obvious and was
such as ought to have been known to a man of ordinary un-

~upreme
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derstanding and especially the decedent and that if he did
not know of the danger he ought to have knoWn thereof and
he assumed the risk thereof.
12..The decedent was engaged in Interstate Commerce at
the time he received the injuries complained of and if the
evidence shows that the ·defendant was guilty of negligence
the danger and risk was open and obvious and were known
or so plainly observable that the decedent must be presumed
to have known of them and that so knowing he continued in
the employment and assumed said risk.
13.. That the plaintiff in this action has not shown that the
decedent met his death in the manner alleged in the declaration.
14. ·That the plaintiff in this action has not shown in what
manner the· decedent met his death.

_..-

SOUTHERN RAILWAY COMPANY.
By WffiT P. lVIARKS, JR., Counsel.
page .158

~

.And the defendant says that the matter afore·
said so introduced and shown in evidence to the
jury by the _plaintiff is not sufficient in law to maintain the
said issue on the part of the plaintiff and that it, the- said defendant, is not bound by the law of the land- to answer the
same. Wherefore, for want of sufficient matter in· that behalf to the said jury shown in evidence the said defendant
prays judgment, and .that the jury aforesaid may be discharged from giving any verdict upon the said issue and that
the said plaintiff may ·be ·barred from having or maintaining
his aforesaid action against it. And the said defendant states
in writing· that the .grounds of demurrer relied on in this
demurrer to the evidence are as follows:
1. Said defendant ·was· not guilty of any negligence.

2. Said defendant was not guilty of any negligence proximately causing or contributing- to the death of the decedent.
3. The negligence, if any, of the defendant was not a proximate cause of the death of the decedent.

I
)

l
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4. The death of the decedent was due solely to his own negligence.
5. The evidence shows that the decedent was guilty of contributory negligence which bars any right of recovery in
this action.
6. The decedent was guilty of contributory negligence.
7. The decedent was engaged in Interstate Commerce at
the time he received the injuries complained of and the evidence shows that the decedent kne~w of the danger and assumed the risk.
8. The decedent was engaged in Interstate Commerce at
the time he received the injuries complained of and the risk
of receiving the injuries complained of in this action was an
ordinary risk of the employment which the decedent assumed
as such.
9. The decedent was engaged in Interstate Commerce at
the time he received the injuries complained of and that the
death of the decedent resulted from an assumed risk. ·
10. The decedent was engaged in Interstate Commerce ut
the time he received the injuries complained of and the evidence shows that the danger was open and obvious and 'vas
known to the decedent and that he assumed the risk thereof.
11. The decedent was eng·aged in Interstate Commerce nt
the time he received the injuries complained of and the evidnce shows that the danger was open and obvious and was
such as ought to have been known to a man of ordinary understanding and especially the decedent and that if he did
not know of the danger he ought to have known thereof and
he assumed the risk thereof.
· 12. The decedent 'vas engaged in Interstate Commerce at
the time he received the injuries complained of and if the
evidence shows that the defendant was· guilty of negligence
the danger and risk was open and obvious and were known or
so plainly observable that decedent must be presumed to have
known of them and that so knowing he continued in the em·pioyment and assumed said risk.
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13. That the plaintiff in this action has not
shown that the decedent met his death in the
manner alleged in the declaration.
14. That the plaintiff in this action has not shown in what
manner the decedent met his death.
SOUTIIERN RAILWAY COMPANY.
By WIRT P. 1\iARI{S, JR., Counsel.
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And a.t another day, to-wit:

At a like Hustings Court, Part II, continued by adjournment and held for the said city, on the 26th day of N ovember, 1928.
This day again came the parties in person and by ·Counsel,
and the Court having rna turely considered the motions &
Demurrer made by the Defendant by Counsel on N ovemher
23, .1.926, to set aside said verdict of the jury, doth overrule
the said J\lfotions and said Demurrer, to ·which ruling of the
·Court the Defendant by Counsel excepted. Therefore it is
considered by the Court t.ha t the Plaintiff do recover of the
Defendant the sum of Ten Thousand Dollars with interest
from the 23rd day of November, 1926, until paid and her costs
hy her in this behalf expended.
And the said Defendant by Conns'el having expressed its
desire to apply to the Supreme Court of Appeals of Virginia for a writ of error and S'ztpersedeas, it is ordered that
the execution of this judgment be suspended for a period of
ninety days in order to enable the said Defendant to apply
for said writ, but this order is not to be effective unless the
Defendant or some one for it shall within 15 days from the
entry of this order enter into a bond in the penalty of Five
Hundred Dollars with surety to be approved by the Clerk
of this Court conditioned to pay such costs as is awarded
against it by reason of said appeal. The said Defendant is
given a period of 60 days within 'vhich to file such Bills of
Exceptions as_ it may be advised is proper.
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1\frs. Mattie Wilmouth, Admrx. of John Y. Wilmouth, Deceased, Plaintiff,
v.
.
Southern Railway Company, Defendant.
STIPULATION.
The parties to the above entitled cause, by their respective
attorneys of record, hereby stipulate and agree that the blueprint introduced in evidence as "Exhibit No. 1" in this action and the train book in evidence as "Exhibit No. 2" shall
not be included as a physical part of the transcript and printed
record in the cause, but said blueprint or a true copy thereof
shall be presented separately to the Court of Appeals to be
considered by the court, and referred to by counsel with the
same force and effect as if printed and made a. part of the
record.
This stipulation shall constitute a part of the record in
this cause.
·
Dated Richmond, Virginia, November 28th, 1928.

WIRT P. MARKS, JR.,
Counsel for Southern Railway Company.
:hL J. FULTON,
Counsel for defendant, 1\iattie Wilmouth,
AdlnanistratriK.
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Hustings Oourt, Part II, of the City. of Richmond.

Mrs. l\tiattie Wilmouth, Admrx. of John Y. Wilmouth, Deceased, Plaintiff,

v.

S'outhern R·ailway Company, Defendant.
NOTICE.

!fr. M. J. Fulton,
Richmond, Virginia.
· Please take notice that on November 30th, 1928, at 10:30
o'clock A. M., the defendant in the above action will apply
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to the Clerk of the Hustings ~Court,. Part II, of the City of
Richmond, Virginia, for a transcript of the record in the
above named cause to. be used in preparation of a petition
for a writ of e!-7or to the Supreme 'Court of Appeals of Virginia to review the judg·ment of the trial court.
WIRT P. MARKS, JR.,.
Counsel for Southern Railway ·Co.
Legal and timely service of the foregoing notice is hereby
accepted.
·

M. J. FULTON,
Counsel for plaintiff, Mattie Wilmouth,
Administratrix.
~

I, W. E. DuVal, Clerk of Hustings Court, Part
II, of the City of Richmond, State of Virginia,
do. hereby ·certify that the faregoing is a true transcript of
the Record in foregoing cause, and I further certify that the
notice required by Section 6339 Code of Virginia, was duly
given in accordance with said section. Also the bond required
. to be given in this case suspending the execution for a period
of ninety days has been given before the Clerk of this ·Court
with surety~ which surety was approved by the Clerk.
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~Co~ts

of Rec.ord ·$56.50.

Given under my hand this 14th day of January, 1929.
Teste:
W. E .. DuVAL, Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.

.
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