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To the.Honorable justices of the Suprem~ Court ofAppeais.
of Virginia:
Your petitioner, Annie :M:. Hickman, respectfully represents that ·she is aggrieved ·by a-decree entered by the Circuit
Court for the County of Accomack on -the 31st day of October, A. D. 1929, in a certain suit in chancery therein then
pending in which W. Barrett Hickman, executor of the last
will and testament of Shepard G. Hickman, and in his own
right, was plaintiff, and your petitioner and Eva Hickman
Gill, Carrie Hickman Bundick and Norman L. Bundick, her
husband, were defendants~ A tra~script of _the recora irt the
said suit is herewith presented, from which the error coniphiined of may be seen.

STATEMENT OF THE CASE.
As the record shows, this suit was brought to obtain a construction of the will of Shepard G. Hickman, hereinafter referred to as the testator, who died on the
day of
December, 1928, leaving him surviving your petitioper, his
widow, and their three children, narp.ely, W. Ba.rr~tt Hickman, Eva Hic~n Gill and Cari'ie Hickman Buridick, wife
of Norman L. Bundick, your petitioner arid the said three
children being the sole legatees and devisees named in the
s_aid will. A copy of the said will, referred to in the plaintiff's bill as Exhibit "A", will be found on pages 3 and 4
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of the record. As will be seen, the suit was brought by the
testator's son, W. Barrett Hickman, in his capacity as ex:ecutor of the will, and also in his own right. The bill was answered by the sa.id Norman L. Bundick and Carrie Hickman
Bundick, his wife, 'vhose answer appears on pages 5 and 6 of
the recdrd, also by your petitioner, whose answer appears
on pages 6, 7 and 8 of the record, and by the said Eva Rickman Gill, whose answer appears on pages 8, 9 and 10 of the
record. The case was heard and decided in the trial court
upon the said bill and answers.
As appears from the bill (p. 2 Record), the particular question arising under the will which the plaintiff has call~d upon
the Court to decide is :
''What estate under said will does the widow, Annie M.
I-Iickman, and the children, W. Barrett Hickman, Eva Hickman Gill and Carrie Hickman Bundick, take, respectively,
in and to the real estate devised by said will and to whom do
the rents and profits accruing from said real estate legally
ai1d properly belong Y''
The correct answer to the above question provides substantially all ·the relief that is ·sought in the construction of
the said will in this case. The parties to the suit will be
hereinafter referred to as they appeared in the trial court.
ARGUMENT.
As the above question propounded in the plaintiff's bill
arises under clauses 2 and 3 of the will, these are set out
here for the convenience of the Court as follows:
''2nd. At the death of my wife, Annie M. Hickman, I give
and devise, in fee simple, unto my son, W. Barrett Hickman,
and daughter Eva Hickman Gill, my home place known as
the 'Baker Farm' and the 'Hettie Shreaves woodsland', con.:
tai.ning in all 23 acres by estimation, my said wife to receive one-third of all rents from said land during her life.''
'' 3rd. I give and devise, in fee simple, unto my daughter
Carrie Hickman Bundick, the 'William T. Shreaves farm',
at the death of my wife Annie M. Hickman, who is to receive one-third of all rents from ·said place during her life.''
I

Your petitioner at this point calls the Court!s attention
to clause 6 of the said will which reads as follows:
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''6th. I give and devise unto my beloved wife Annie M.
Hickman, the remainder of my personal estate consisting of
stocks, household kitchen furniture, farming implements and
etc.''
Your petitioner 'vill later point out that this 6th clause
should be particularly borne in mind as throwing light upon
the intention of her deceased husband, the testator, in maldng
.
·.
provision for your petitioner in his will.
In their answer the defendants, Norman L. Bundick and
Carrie Hickman Bundick, say (p. 6, Record) that the correct answer to the particular question propounded in said bill,
as above shown, insofar as it relates to the 3rd clause of said
will devising the "William T. Shreaves Farm", is this:

" * * •. that the intention of said testator was that. the
said Annie 1\L Hickman, Iris widow, wa~ to receive one-third
of all rents from said farm during her life, and no more."
And this is the contention made by these t'vo defendants
in this case..
The defendant, Eva Hickman Gill, on the other hand, in
her answer to the bill, referring to the real estate devis.ed in
the 2nd and 3rd clauses of said will, gives as 11er answer
to the particular question propounded in the bill the following (p. 9):
''And this respondent is further advised, believes and
alleges that by a. fair and proper interpretation and construction of the said will her mother, the said Annie :NL Hickman, is entitled to a life estate in the real estate devised hy
the said testator as aforesaid, together with all o.f the henefi1s
and fruits of said life estate, including all of the rents frmn
the said real estate during her, the said Annie l\L I-Iicknian 's,
life time.''
And your petitioner in her answer to the hill has given
to the said particular question therein propounded the same
answer as is sho'vn to. l1ave been made by her daughter,
Eva I-Iickman Gill, as to the estate and interest of yonr petitioner in the real estate of the testator, her deceased husband, devised in tlie 2nd and 3rd clauses of his will.
In the interpretation of wills there are certain cano11s of
construction which have been time and again approved by thjs ·
.
..
Court.
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One elementary and undisputed rule is that in the interpretation of a will the intention of the testator is the. accepted and controlling guide. In Conrad v. Conrad's Exor.,
123 V a. 711 ; 97 S. E. 336, it is said:

'' * * * the intention of the testator is the polar star which
is to guide in the interpretation of all wills, and, when ascertained, effect will be given to it unless it violates some rule of
la,v, or is contrary to public policy.''.
·See also:
J.Vaters v. Trefouret, 117 Va. 186; 83 ,s. E. 1078.
JJfarcy v. Graham, 142 Va. 285; 128 S. E. 550. ·
J(ellwm's Exors. v. Jacob, 152 Va. 725; 148 S. E. 835.
Jones v. M eelcs,
Va.
; 150 S. E. 394.

Another rule of construction is that the testator's inten·
tion is to be learned from what he has said, and the 'vhole
will must be looked to for the purpose of discovering his
testamentary purpose. In Bane v. Adair, 116 Va. 587; 82
S. E. 734, Harrison, J., states the rule thus:
"Is it familiar doctrine that the intention of the testator
is not to be gathered from one clause of the will alone, but
from the whole will. The scope and plan of the testator
can only be ascertained by comparing the 'Various provisions
of hi-s will 'vith one another, and his purpose best effectuated
by construing them, if possible, so that all can stand."
See also:
Whittle v. Wh-ittle, 108 Va~ 22 ; 60 S. E. 748.
Crutchfield v. Gree1·, 113 Va. 232 ; 74 S. E. 166.
Schouler on Wills, 3rd Edit. Sec. 468.
1 Harrison's Wills and Administration, Sec. 193 (1).

Again, in the interpretation of wills it is a familiar rule,
growing out of the rules above referred to, that every word
of a will must be given effect in ascertaining the intention
of the testator. Thus it is said by Riley, J., in Wallcer v.
Webster, 95 Va. 377; 28 S. E. 570:
''And in thus ascertaining the intention, effect must be
given to every word of the will, if any sensible meaning can
be assigned to it, not inconsistent with the general intention
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apparent on the whole will taken together. \Vords are not
to be changed or rejected unless they manifestly conflict with
the plain intention of the testator, or m1less they are absnrd,
unintelligible, or unmeaning, for want of any subject to which
they may be applied.''
See alsq:

Wootton v. Redd's Exor., 12 Gra.tt. 196.
Wilkerson v. Wilkerson, 151 ya. 322; 144 S. E. 497.
Applying the loregoing rules to the 'viii in the instant case,
was the construction placed upon it by the trial court correct?
This is what the trial court held (p. 11, Record) : That
under the 2nd clause of the will it was the testator's intention:
"That the said "\V. Barrett Hickman and Eva Hickman
Gill take the fee simple title to the 'Baker Farm' and the
'Hettie Shreaves Woodsland', containing in all 23 acres, by
estimation, but that the said ,V. Barrett Hickman and Eva
Hickman Gill are required to pa.y to the said A.nnie M. Hickman, widow, one-third of all rents from said land during
the life of the said Annie M. IIickman. ''
·
·
And that
"the said Carrie Hic.kman Bundick has the fee simple title
to the said 'William T. Shreaves Farm' nuder the third
clause of said will, but that the said Carrie Hickman Blmdick
sha.ll pay to Annie ~f. Hickman, widow, during her natural
life, one-third of all .rents from said farm.''
Your petitioner urges, with confidence, that there was error
in the decree of the trial court so construing the said 'vilJ.
By reference to the above quoted 2nd and 3rd clauses of the
said will, it will be seen that the testator made provision for
the passing of the real estate in each clause referred to "in
fee simple" "at the death of my wife, Annie lVI. Hickman".
ITe begins the 2nd clause with these last quoted words, and
while the arrangement of the language is slightly different in
the 3rd clause, tlw testator repeats therein the words "at
the death of my "rife, Annie M. Hickman''. If these words
so used, q,nd 1·epea~ted, are to be taken in their ordinary mean.
ing, and they must be given some meaning when it is pos·
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sible to do so, no doubt or uncertainty can arise as to when
he intended the fee simple title to the real estate mentioned
in these 2nd and 3rd clauses to pass to his children therein
na;med, respectively.
The testator has expressed himself in plain and unmistakable language on this point. Indeed, it is hard to see how
he could have been more clear and direct. \Vhat, then, is the
effect of the devises to the testator's children in the 2nd and
3rd clauses of said will ''at the death of my wife, Annie
1\I. Hickman"? Your petitioner confidently maintains that
it 'vas her husband's intention that under these clauses the
fee simple title to the real estate therein mentioned was
not to pass to the respective devisees until your petitioner's
death; and your petitioner further contends that by necessary implication it was her husband's intention that she should
ha!ve and hold possession of the real estate mentioned in
these said two clauses of his will for and during your petitioner's life time.
In 2
Iows:

~Iinor's

Insts., 1083, the doctrine is laid down as fo!-

''A Devise to the Testator's Heir (but not to a Stranger),
after the Death of the TL•3tator's Wife, Vests a Life Estate
in the Wife.
See 2 Bl. Com ..381, and N. (23)."
In 1 Minor on Real Property, Sec. 198, the author, commenting on this doctrine says :
"Thus, a devise 'to the testator's ·heir after the death of
testator '·s 'Wife' vests ·a life estate in the wife, though no interest be expressly given her. For since the testator's heir
is to take only after the 'vife 's death, and the testator has
made no e~press provision for the disposition of the land
in the meanwhile, he must hav~ intended that it ·should go to
the wife till her death. Indeed there is no one else to whom
it could go. "
In 1 Harrison on Wills and Administration, Sec. 186, the
author says:
'' Tl1e instance of an implied estate which is most frequently used for illustration by the text writers is the case in
"rhich the testator devised to his heirs property after a life
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estate. It will be observed that the life estate must be implied in the party named in order to give any effect whatever to the 'vords used, because if the life estate is not implied in such person the heir must take possession of it as
undispo.sed of property.''
See also:
17 R. C. L. 625, 'vhere in dealing with the creation of a
life estate by implication, it is said:
''If a devise is made to the testator's heirs after the death
of a person named, there is manifest intention to make an
entire disposition of the property which would be defeated
if the heirs took immediate possession, and therefore the
person at whose death the estate to his heirs is to take effect
is held to take a life ·estate by implication."

In

Nicholson v. Drennan, (S. C.) 14 S. E. 719, there wHs
involved in the construction of a will, one of the provisions of
which read, in .part, as follow-s:,
"I will and direct that the plantation and stock remain
and all things belonging to the same as it is, subject to necessary changes to keep up the place as may be judged by my
executor (whose name will hereafter be mentioned), and is
to remai_n so during my wife's life time, and after her death
tho property and money of my estate is to (be) equally
divided among my children that may be alive at the time."
~

'* *

In construing the above quoted language the Court said :
''The fourth and fifth grounds raise the real question m
file case, and we concur with the circuit judge in his conRtruction of the will. It. is !very clear that nothing was
given, or intended to be given, to the children until after
the death -of testator's wife, and it is equally clear that the
t.estator intended some benefit for his 'vife. The view taken
by the circuit judge that the testator's wife took an estate
for her life, by implication, is fully supported, not on]y by
the authority which he cites, but also by other standard textwriters. See 1 .Jarm. vVills, 435, 436; 2 Bl. Comm. 381, where
the author uses as an illustration of tho doctrine these words:
'As, where a mnn devises lands to his heir at law, after tho
death of his wife. Ifere, though no estate is given to the
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wife in express terms, yet she shall have an estate for life
by implication; for the intent of the testator is clearly to

IJostpone the heir till after her death, and, if she does not
take it, nobody else can.' This language seems exactly applicable to the case under consideration. See, also, _to same
effect, 2 Fonbl. Eq. 58, and Srnith v. Poyas, 1 Desaus, Eq.156,
as well as the-case of Carr v. Porter, 1 McCord, Eq.; at page
· 79, where the same doctrine is recognized. The circuit judge
is therefore fully sustained in his vie'v that, under the terms
of this will, the testator's widow, Maria L., took an estate
for life by hnplication. ''

Robinson, &c., v. Robinson, J:c., 89 Va. 916; 14 S. E. 916,
was a case for the construction of the will of a testator who
left him surviving a widow and two infant sons, his sole
devisees. In the fourth clause of his will, as to which the
main contention in the case 'vas made, the testator made provision for his two infant sons in the following language:
''I give to my children by her and their descendants at
their death the remainder of. my property.'' .(Italics added.)
The question there presented was what estate did the two
minot· sons take at the testator'·s death in the property devised by this fourth clause of his will; and in answering this

question Fauntleroy, J., takes occasion to explain the meaning and significance of the· w·ords ''at their death''. In the
course of his opinion he says:
"We think, it is too plain for doubt that the testator intended, by the language of the devise, to give to his said infant children, Ashlin and Anthony Robinson, an estate for
life, each, in the said remainder of his property, with remainder to the children of the said infant devisees. The
words {at their death' are, as restraining words, fully equivalent to the 'vords 'for life', and they show clearly the intention of the testator to limit the estate gi;ven to the infants
to an estate for life. Any qther construction would render
the words' at their death' inoperative, insensible and unmeaning.''
,Judge Fauntleroy bases his conclusion as to the meaning
of the ·words ''at their death'' upon the case of Smith v.
Be-ll, 6 Peters 68. There the testator gave his wife his personal estate "for her own use and benefit and disposal absolutely", "the rema~nder of said estate, after her decease,
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to be for the use of the said Jesse Goodwin", the testator's
son. Chief Justice 1\{arshall, delivering the opinion of the
Court in that case said:
''These words give the remainder of the estate, after his
wife's decease, to the son, with as mllch clearness as the preceding words give the whole estate to his ,vife. They manifest
the intention of the testator to make a future provision for
his son, as clearly as the first part of the bequest manifests his intention to inake an immediate provision for his
wife. If the fir.st bequest is to take effect according to the
obvious import of the words taken alone, the last is expunged
from the will. The operation of the whole clause 'viii be
precisely the same as if the last member of the sentence were
stricken out; yet both clauses are equally the words of the
testator, are equally binding, and equally claim the attention
of those w·ho may construe the will. We are no more at
liberty to disregard the last member of the sentence than
the first. No rule is ·better settled, than that the whole will
is to be taken together, and is to be so construed as to give
effect, if it be possible, to the whole. Either the last member
of the sentence must be totally rejected, or it must influence
the construction of the first so as to restrain tl1e natural
meaning of its words; either the bequest to the son must be
stricken out, or it must limit the bequest to the wife, and confine it to her life. The limitation in remainder, shows that,
in the opinion of the testator, the previous ''rords had given
only an estate for life. This was the sense in which he ·used
them.
It is impossible to read the will without pereeiving a clear
intention to give the personal estate to the son after the death
of his mother. 'The remainder of the sa.id estate, .after her
decease, to be for the use of the said Jesse Goodwin.' I-I ad
the testator been asked whether he intended to give anything hy this bequest to his son, the words of the clause
would have answered the question in as plain terms as our
language affords. ''
It is true that in both Robinson,, &c., v. Robinson, &c., and
Smith v. Bell, s~tpra, property was given in express terms to
the parties, who, by the construction of the two wills 'verc ·
lwld to be life tenants, whereas, in the instant case it is
r.ontended that your petitioner takes a life estate under the
2nd and 3rd clauses of her husband's will by implication.
This distinction, however, your petitioner submits, does not
· weaken the force of the reasoning in these two cases as to the
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meaning and effect of the words ''at their death'.' in the will
construed in the first case·, and the like words ''after he..,·
decease", used in the will in the second case. Your petitioner
· 111aintains that they fully suppo1·t her contention as to her
interest in the real estate d,,,.·i~od by her husband iu the 2nd ·
and 3rd clauses ·of his will.
As above pointed out, the defendants, Norman L. Bundick
~:md Carrie Hickman Bundick;made the contention that under
the 3rd clause of the will in judgment.
''the intention of said testator was that the said Annie :M.
I-Iickman, his widow, 'vas to receive one-third of all rents
from said fa!m during· her life and no more.''
·

I

It will be observed that these defendants do not in their
answer expressly make the contention that the fee simple title
to the ''William T. Shreaves Farm'' passed to the defendant,
Carrie I-Iickman Bundick, immediately under the will, but
we may assume that this is what is actually meant by their
answer. In any event, the Court held, as above pointed out,
that the said Carrie Hickman Bundick ·takes a fee simple
title to the said "William T. Shreaves Farm" under the 3rd
cla.use of said will, ''but that the said Carrie Hickman Bundick shall pay to Annie 1\I. Hickmran, wido,v, during her
natural life, one-third of all rents from said farm'', holding
the same, of course, as to the real estate devised to your
petitioner's other two children in the 2nd elause of said will.
Your petitioner submits, with confidence, that this ruling of
the trial court renders the words "at the death of my wife,
Annie M. Hickman", used in each of said clauses, as was said
in Robinson v. Robinson, supra, ''inoperative, insensible and
unmeaning".·
Your petitioner understands the contention of the defendants, Norman L. Bundick ana ·Carrie Hickman Bundick, to
he that the creation of a life estate in your petitioner by
implication in the lands devised by the 2nd and 3rd clauses
of said will is in conflict, and inconsistent, with the later provisions in said c.Iauses that your petitioner is to receive onethird of tl1e rents of said lands, and hence that no such life
estate exists. The decree of the lower court apparently adopts
this view. But your petitioner respectfully suumits that this
ruling of the court, under a well established principle, cannot be sustained unless the conflict between the two parts of
said 2nd and 3rd clauses of said will is wholly irreconcilable.
As above pointed out, the primary object is to find the testator's intent. In Smith v. Bell,. supra, this is said:
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"In finding this intent, every word is to have its effect..
Every word is to be taken according to the natural and common import; but, ·whateJver may be the strict grammatical
construction of the words, that is not to govern if the intention of the testator unavoidably requires a different construction. 4 Ves. 57, 311, 329.
The court said, in Sints v. Doughty, 5 Ves. 247, 'and if
two parts of the will are totally irreconcilable, I know of no
rule but by taking the subsequent words as an indication of a
subsequent intention.'
Blackstone, in his Commentaries, vol. ii, 380, asserts the
same principle. The approved doctrine, however, unquestionably is, that they should, if possible, be reconciled, and
the intention be collected from the whole will."
Again, in the recent case of Jones v. Brown,
Va.
l 44 S. E. 620, Chinn, ,J., uses the following language:
''The well-settecl rules of construction require that the
will be read as a whole, and all its elauses reconciled, if
fairly possible to do so, in view of the language used; for
it is the duty of the court to give effect to every part of t.he
instrument, provided some effect can be given not inconsistent with the general intent as gathered from the whoh!
will.'' And cases cited.
In her answer, your petitioner has claimed a life estate
in the lands devised in the 2nd and 3rd clauses of said will,
with the consequent right to all the rents and profits thereof,
and the ans,ver of her daughter, the defendant, Eva Hickman
Gill, supports tins elaim of your petitioner. Your petitioner
contends that slie has the right under the said will, read aud
considered as a whole, to succeed her husband in the. possession, management and_ control, during· her life time, of the
lands devised in the said 2nd anc.l 3rd clauses, with tlw right
to rent out said lands and collect the rents therefrom. But
even if this Court should hold, as the said defendants, Norp-tan L. Bundic.k and Carrie Hiel\:man Bundick, strongly eontend, that your petitioner is entitled to claim only one-thh·d
of said rents, your petitioner respectfully maintains that
there is no irreconcilable conflict between her right of possession, management and control of the lands devised in the
said 2nd and 3rd clauses of said will with her right to only
one-third portion of the rents of said lands. ~rhc lands in
question belonged to the said testator, and he had the right
to make such provision out of the same for your petiti01wr.
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as he saw fit, not-in conflict with law. Indeed, if the decree
entered by the trial court is right, then the intention of the
testator with respec.t to such rents, according to the contention of the defendants, Norman L. Bundick and Carrie Hickman Bundick, may very probably be defeated for the reason
that there may be no rents whatsoever. No provision is
made by the testator in his said will requiring the lands devised by the 2nd and 3rd clauses to be rented out during your
petitioner '·s life time; and unless ~aid lands are controlled
and rented out by your petitioner, they may not be rented·
out by anybody. If the decree of t4e lower court is right,
your petitioner's children have the right now to enter into ·
possession of said lands and use and enjoy the same as they
may find to their advantage. They may cultivate said lands
themsehres, or have the same cultivated, so that there may
be no. rents whatever issuing therefrom. Or, if your pe.titioner 's children should consider it advisable and for their
benefit, upder the decree of the lower court they have the
full right to sell said land to alienees who may themselves,
as owners, cultivate said lands, in which event there would
still be no rent. Or, her said children or their alienees, in the
event of sale, may rent out said lands to tenants which would
subject your petitioner to the hazards a.nd difficulties of dealing with parties wholly unconcerned for her interest. And
your petitioner very urgently contends that, under the decree
of the trial court, this is a possibility by no means remote.
Your petitioner would further direct the Court's attention
to .the fact, of very great importance to your petitioner,
that under the decree of the lower court she may be required .
to vacate the ''home place", mentioned in the 2nd clause
of said will. Your petitioner does not, and cannot, belie)Ve
that her husband ever entertained such intention for a mo~
ment. He was solicitous for her welfare and comfort as
abundantly appears from his said will. VVhen he came to
make his will, he had in mind first the disposition of his real
estate, making provision for your petitioner, as she has hereinbefore pointed out. His personal estate was considerable,
a bond in the penalty of $50,000.00 having been required of his
executors upon their qualification (p. 4, Record). In the ·
fifth clause of his will the testator provided, after the payment of his debts and the expenses of carrying his will into
effect, for an equal division between your petitioner and her
three children of all his "cash and bonds". And in the
sixth clause, hereinbefore quoted, your petitioner is made
residuary legatee. The testator's anxiety that your petitioner
. should be well provided for out of his estate 'is thus clearly
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disclosed, and, bearing this in mind, it is wholly inconceivable
to your petitioner that her husband intended to make any
provision in his will whereby she might be required to give
up her home.
.
In the sixth clause of said will the testa tor gave to your.
petitioner, besides other property, his ''household kitchen furniture, farming implements and etc.'', while in the eighth and
last clause he expressed the desire that his "estate be settled
without sale either public or private". These said sixth and
eighth clauses, your petitioner maintains, lend further support to her contention as to her interest in the real estate
of her husband under his will. The gift to her of household
· and kitchen furniture and fanning i1nplentents, with the (•Xpress desire that no sale, either public or private, be made
of his property in the settlement of his estate, very strongly
tends to sho,v, your petitioner submits, that the testator intended she should succeed him in the possession, maunge·ment and control of the real estate devised in the 2nd and
3rd clauses of his will, as long as your petitioner lives. Cer~
tainly, farming i11Lple11~en.ts would be of little benefit to your
petitioner unless for the cultivation of land. She submits
that it is fair to assume that her husband had in mind that
under this arrangement the said real estate would continue
to be rented out by your petitioner as he had done in his life
time, assuring her support from that part of his estate.
The right of possession, management and control of the
real estate devised in said 2nd and 3rd clauses of said will,
'vith the right to rent out the same, is to your petitioner a
matter of great concern for the reasons 'vhich she has ahotve
set forth. And your petitioner believes, and respectfully
submits, that when the testator's scheme of providing for lwr
is considered from the will in all its parts, the decree of the
trial court plainly defeats the testator's intention as to tl1e
interest 'vhich your petitioner should have in his real estate.
For the reasons hereinbefore set forth, your petiti one1·
prays that she may be granted an appeal from, and supen~e
deas to, the decree herein complained of, and that the said decree may be reviewed and reversed; and that this Court will
hold, and accordingly decree, that in the lands devised by
the said testator in the said 2nd and 3rd clauses of his will
your petitioner is entitled to an estate for her life, that is
to say, that your petitioner, during her life time, is entitled
to the possession, management and control of the said lands,
with the right to rent out the same, even though she may be
confined to one-third of the rents therefrom, if this Cour-t
should hold that it 'vas the intention of the said testator
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that your petitioner should be so limited as to said rents.
Your petitioner has on this lOth day of April, 1930, delivered a carbon copy of this petition to J. Harry Rew, Esq.,
counsel in the trial court for the plaintiff, W. Barrett Hickman, Executor of Shepard G. Hickman; and in his own right,
and a like carbon copy to Messrs. ·Gunter & Gunter, couns~l
in the trial court for the defendants, Norman L. Bundick
and Carrie Hickman Bundick. ·
Respectfully submitted,
ANNIE M.

HICI{~IAN,

By STEWART K. POWELL,
Her Counsel.
We, Warner Ames and Stewart K. Powell, attorneys prac·ticing in the Supreme Court of Appeals of Virginia, do hereby certify that in our opinion the decree complained of 'in
the foregoing petition should be reviewed and reversed by
the said Court.
WARNER AMES,
STEWART K. POWELL.
Onancock, Va., April 10, 1930.
. R·eceived April 14, 1930.

H. S. J.
Appeals allowed and supersedeas a'varded. Bond, $1,500.00.
GEO. L. BROWNING.
Received April 30, 1930.

H. S. J.
¥IRGINIA:
Pleas before the Circuit Court for the County of A.ccomack, at the Court House thereof, by adjournment, on
Thursday, the 31st day of October, A. D. 1929.
~E IT REl\IEMBERED, that heretofore, to-wit: In the
Clerk's Office of the Circuit Court for the County of Acco~
mack, at Rules held therein, on the Third Monday in September, A. D. 1929, came W. Barrett Hickman, Executor of

Annie· .AL Hickman, et als., v.
the last will and testament of
own right, and filed his bill
Hickman, Eva Hickman Gill,
Hickman ~undick, his wife,
words and pgures, towit :

Vf.
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Shepard G. Hickman, and in his
in Chancery against Annie ~I. ·
Norman L. Bundick and Carrie
which bill is in the following

In the Circuit Court for the County of Accomack.
To the Hon. N. B. Wescott, Judge of said court.
Humbly complaining, your orator, W. Barrett Hickman,
Executor of the last will and testament of Shepard G. Hickman, and in his own right, respectfully shows unto Your
IIonor the following ease:
That Shepard G. Hickman, late of the County of Accomack,
in the State of Virginia, departed this life testate on the
day of December, A. D. 1928. His will was duly probated
before the Clerk of the Circuit Court for the County of
Accomack on the 20th day of December; A. D. 1928 and your
orator and Norman L. Bundick, the Executors named in
said \viii, duly qualified as such before said Clerk. A certified copy of said will and said qualification, marked ''Exhibit A" is herewith filed and prayed to be taken and read
as. part of this bill.
Your orator further shows that Annie M. Hickman, W.
Barrett Hickman, Eva Hickman Gill and Carrie Hickman
Bundick, wife of N orma.n JJ. Bi1ndick (the widow and children of the said Shepard G. Hickman), are the legatees and
devisees under said will.
Your orator is advised that certain clauses and pr<ivisions
in said will are uncertain and indefinite and that
page 2 ~ it is competent for him, as one of the Executors
_
and in his own right, to invoke the aid of this
Honorable Court for the purpose of knowing and ascertaining what is the proper legal construction to be placed upon
said clauses and provisions and _for the purpose of ascertaining what estate shall pass under said will to certain legatees
and devisees.
Your orator is further advised that it is necessarv for
said will to be construed before the estate_ of said dec.edent
can be properly administered and settled under said will.
The particular question 'vhich this Honorable Court is respectfully requested to decide under said will is:
r~

- What estate under said will does the widow, Annie M. Hick-
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man, and the children, W. Barrett Hickman, Eva Hickman
Gill and Carrie Hickman Bundick, take, respectively, in and
to the real estate devised by said will and to whom do the
rents and profits accruing from said real estate legally and
properly belong?
Your orator gives notice that the Court will be asked to
allow a reasonable fee to his attorney for his services in instituting and conducting this suit.
·In tender consideration whereof and forasmuch as vour
orator is remediless 1n the premises save by the aid of a c01u·t
of equity, where matters of this kind are alone and properly
cognizable, your orator prays that Annie 1\L Hickman, Eva
Rickman Gill, Carrie Hickman Bundick and N C>rman L. Bun-·
dick, her husband, may be made parties defendant to this hill
and required to answer the same, but not under oath, the
oath being hereby waived; that the said will may be construed,·
especially as to the points specifically raised and mentioned
in this bill; that proper process may issue and that such
other, further and general relief·may be granted your orator
as the nature of his case may require or to equity shall
seem meet.
And your orator will e.ver pray, &c.
page 3

r

J. HARRY REW, p. q.
EXHIBIT ''A''

FILE~D

WITH BILL.

INTI-IE NAME OF GOD7 AMEN:I, Shepard G. Hickman, of 1\{odest Town, Virginia, do make
this my last will and testament, as foll?ws:
1st. I desire that all my just and honest debts, if any, be
paid as soon after my death. as possible.
2nd. At the death of my wife, Annie ~{. Hickman, I give
and devise, in fee simple, unto my son W. Barrett Rickman,
and daug·hter Ev-a Hickman Gill, my home place known as 1·he
''Baker Farm'' and the ''Hettie Shreaves woodsland' '. containing in all 23 acres by estimation, my said wife to receive
one-third of all rents from said land during- her life.
3rcl. I give and devise, in fee simple, unto my daughter
Carrie Hickman B.undic.k, the "William T. Shreaves fa.rm.",
at the death of my wife Annie ~I. Hickman, who is to re-
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ceive one-third of all rents from said place during her life. 4th. I give and devise unto my son W. Barrett Hiclonan,
the '' 1viodest Town School_House Lot'' which I purchased at
public auction in the year 1926.
5th. I desire that all my cash and bonds, after paying my
debts, if any, and the .expense of carrying this will into effect,
be divided, equally, between my wife Annie M. Hickman,
my Son W. Barrett Hickman, and my daughter Eva Hickman
Gill and my daughter Carrie Hickman Bundick, each to receive one-fourth of same.
6th. I give and devise unto my beloved wife Annie lf.
Hickman, the remainder of my personal estate consisting of
stocks, household kitchen furniture, farming implements and
etc .

.

7th. I hereby appoint my son W. Barrett Hickman, and
my son-in-law, Norman L. Bundick, executors, .of this my
will.
8th. I desire that my estate be settled without sale either
public or private.
Witness my hand this the 28th. day of August, A. D.
1928.
page 4}

his
SHEPARD G. X HICKMAN
mark

Signed, puhlished and acknowledged by Shepard G. Hick- man, as and for his last will, in the presence of us, who in
his presence and in the presence of each other, have hereto
subscribed our names as witnesses.

H. A. LITTLETON,
MAY W. LITTLETON.
Virginia:
In the Office of the Clerk of the Circuit Court for thA
County of Accomack, before said Clerk, on the 20th day of
December, A. D. 1928.
This Last Will and Testament of Shepard G. Hickman,
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deceased, was provide by the oath of H. A. I.~ittleton, a subscribing· witness thereto, who made oath that the said Shepard
G. Hickman, signed and acknowIedged the said Will in his
presence, and in the presence of May W. Littleton, another
subscribing 'vitness thereto, who being present at the same
time, subscribed the said Will in the presence of, and at the
request of the said Testator. Whereupon it is ordered that
the said Will be recorded. .And thereupon on the motion of
W. Barrett Hickman, and Norman L. Bm1dick, the Executors
appointed by the said Will, taking oath and giving bond according to la"r, in the penalty of Fifty Thousand Dollars
($50,000.00), with George H. Ross and Samuel L. Trader,
sureties therein, who justified their sufficiency on oath-Certificate is granted unto them, the said W. Barrett Hickman
and Norman L. Bundick, for olitaining a probat of the said
Will in due form. And the said bond having been acknowledged by the obligors therein, it is ordered that the same
be recorded.
'reste:
JOHN D. GRANT, JR., Clerk.
.A Copy-Teste:
JOHN D. GRANT, JR., Clerk.
AN8WER OF NORMAN L. BUNDICK AND C:.A.RRTE
HICKMAN BUNDICIC FILED SEPTEMBER
RULES, 1929 (LAST 1\iONDAY).
page 5 ~ Virginia :
In the Circuit Court of Accomack County.
.(IN CHANCERY.)
W. Barrett HJckman, Executor, etc., et al.,
vs.
Norman L. Bundick and Carrie Hic.kman BunClick, et als.

The answer of Norman L. Bundick and Carrie Hickman
Bundick to a bill of complaint exhibited against them and
others in the Circuit Court for the County of Accomack, Virginia, by W. Barrett Hickman, one of the Executors of the
last will and testament of Sheppard G. Hickman, deceased,
and in his own right, complainants.
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These respondents, reserving to themselves the benefit of
all just exceptions to said bill, for answer thereto,. or to so
much thereof as they are advised it is material they should
answer, answer and say:
That it is true, as alleged in the plaintiffs' bill, that Sheppard G. Hickman, late of the County of Accomack, Sta.te
of Virginia, departed this life, testate, on the
day of
. December, A. D. 1928, and that his will was duly probated
before the Clerk of the Circuit Court for the County of
Accomack, Virginia, on the 20th day of December, 1928, and
that W.. Barrett Hickman and your respondent, Norman L.
Bundick, duly qualified as Executors before the Clerk of said
Court:
That it is also true, as allegetl in said bill, that the said
Sheppard G. Hickman left surviving him a widow, Annie
M. Hickman, and three children, W. Barrett Hickman, Eva
Hiclrma.n Gill and Carrie :Hickman Bundick, wife of Norman
L. Bundick, who are his heirs at la'v and devisees under
the will aforesaid;
Your respondents do not admit, as alleged in said bill,
that certain clauses and provisions in said will are uncertain
and indefinite, but on the contrary, allege and here assert
that the language ·of said. will indicating and depage 6 ~ claring the intention of the testator, Sheppard G.
Hickman, is plain and unmistakable;
In the third clause of said will the following language is
·
used:
"3rd. I give and devise in fee simple· unto my daugl1ter,
Carrie Hickman Bundick, the 'William T. Shreaves Farm',
at the death of my wife, Annie M. Hickman, who is to receive
one-third of all rents during her life.''
Your respondents believe and here state and charge that
this language is unmistakable, and that the intention of said
testator was that the said Annie M. Hiclrman, his "ridow, was
to receive one-third of all rents from said farm during her
life, and no more;
Your respondents here state and believe that it '\vas the
intention of the testator likewise in the second clause of said
will to give to th~ said W. Barrett Hickman and said Eva
Hickman Gill the ''Baker Farm'' and the ''Hettie Shreaves
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Woodsland'' in fee simple, but requiring them to pay to
the said Annie 1\I. Hickman, widow, one-third of the rents
from said lands during her life.
·
And now, having fully ans~wered the said bill, they pray
to be hence dismissed with their reasonable costs by them in
this behalf expended.
nnd they \Vill ever pray, etc.
NOR~IAN

L. BUNDICK,
CARRIE HIOIGfAN BUNDICK:,

By GUNTER & GUNTER, Attorneys.
Sl~P AR.ATE

ANSWER OF ANNIE M. HICIQfAN FILED
OCTOBE.R 31ST, 1929.

Virginia:
In the Circuit Court for the County of Accomack.
The separate answer of Annie 1YI. Hickman to a bill of
complaint exhibited against her and others in the above
mentioned Court by W. Barrett I-Iickman, Executor of the
last will and testament of Shepard G. Hickman, and also
in his own right.
Tl1is respondent, reserving· to herself the benefit of al1
just exceptions to the said bill, for ans,ver therepage 7 r to, or to so much thereof as she is advised it is
material she should ans,ver, ans\vers and says that:
It is true, as alleged in the said bill, that Shepard G.
Hickman, who "ras -the husband of this respondent, departed
this life, testate, on the
day of December, A. D. 1928, and
that his last will and testament, a copy of "rhich is made :1
part of the said hill as ''Exhibit A", \Vas duly probated,
and that the said W. B.arrett. Hickman and Norman L. Bundick duly qualified as Executors of said \vill, as in -said bill
is set forth and alleged.
It is true,- as alleged in said bill, that this respondent,
wido\v, and the said W. Barrett Hickman, Eva Hickman Gill
and Carrie Hickman Bundick, wife of the said Norman .L.
Bundick, the three children of this respondent and the said
Shepard G. Hickman, her deceased husband, are the legateee
and devisees under the said will.
With regard to the allegations in the said bill "that certain clauses and provisions in said bill are uneertain and
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indefinite", 'and, further, "that it is necessary that said
'vill be construed before the estate of said decedent can be
properly administered and settled under said will'', this ·re~
spondent further says that she denies that there is any uncertainty in said bill as to what estate and interf'st this
respondent takes under said will in the real estate thereby
devised (except the Modest Town School House lot which
'vas devised in the fourth clause of said will to this respondent's said son, W. Ba.rrettJ Hickman).
And in ans·wer to the following questions propounded in
the said bill, to-wit:
"What estate under said will does the widow, Annie 1\f.
Hickman, and the children, W. Barrett Hickman, Eva Hickman Gill and Carrie Hickman Bundick, take, respectively,
in and to the real estate devised by said will and to whom
do the rents and profits accruing from said real estate legally
and properly belong?"
This respondent says that it was the intention of her said
deceased husband to give her ·by his will, and she is
page 8 ~ thereunder entitled to, an estate for her life in the
real estate which was devised by the said testator
in the second clause of his said 'vill to the said w: Barrett
Hickman and Eva Hickman Gill, in fee simple, at this respondent's death; and also an estate for· her life in the real
estate which was devised by the third clause of s~id will
to this respondent's daughter, Carrie Hickman Bundick, in
fee simple, at this respondent's death.
And this respondent is further advised, believes and alleges
that by a fair and proper-interpretation and construction of
the said will, she is by virtue thereof entitled to an estate
for and during the term of her natural life in the real estate
devised by the said testator 'as aforesaid, 'vith all of the
benefits and profits to which a life tenant of land is entitled,
including the rents from the said real estate during this
respondent's life time.
·
And now having fully answered the said bill, this respondent prays to be hence dismissed 'vith her reasonable costs by
her in this behalf expended.
And she will ever pray, &c.
ANNIE lVI. I:fiCK~IAN.
STEWART K. POWELL,
Counsel.
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SEPARATE ANSWER OF EVA HICKMAN GILL FILED
OCTOBER 31ST, 1929.
Virginia:
In the Circuit Court for the County of Accomack.
The separate answer of Eva Hickman Gill to a bill of complaint exhibited against her and others in the above mentioned Court by W. Barrett Hickman, Executor of the last
will and testament of Shepard G. Hickman, and also in his
own right.
This respondent, reserving to herself the benefit of all just .
exceptions to the said bill, for answer thereto, or to so much
thereof as she is advised it is material she should an~wer,
answers and says that:
It is true as alleged in the said bill that Shepard G. Hickman, "rho was the father of this respondent, depage 9 ~ parted this life testate, on the
day of December,
A. D. 1928,-and that his last 'vill and testament, a
copy of which is made a part of the said bill, as "Exhibit
A'', was duly probated, and that the said W. Barrett Hickman and Norman L. Bundick duly qualified as Executors of
said will as in said bill is set forth and a1leged.
It is further true, ·as alleged in said bill, that Annie ~L
}Iiclrmau, who is the wido'v of the said testator and the mother
of this respondent, and the said W. Barrett ,Hickman, this
respondent and her sister, Carrie Hickman Bundick, wife
of Norman L, Bundick, the three children of the said testator, survived him and are his legatees and devisees under the
the said will.
This respon<;].ent neither admits nor denies the allegations
in the said bill ''that certain clauses and provisions in said
will are uncertain and indefinite"; and, further, "that it is
necessary that said will be construed before the estate- of said
decedent can be properly administered and settled under said
will''. In that behalf this respondent is not advised. So
far as she is advised, this respondent believes and here
alleges that it was the said testator's true object, intent and
meaning to give and devise by his "rill to this respondent's
mother, the said Annie 1\L I-Iickman, ·an estate for ·and during
the natural l~fe of her, the said . A. nnie lvL Hickman, in all of
the real estate devised by the said testator in and by l1is
said will (except the ~Iodest Town School House lot which
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was devised in the fourth clause of the said will to this respondent's brother, W. Barrett Hickman).
And this respondent is further advised, believes and alleges
that by a. fair and proper interpretation and construction of
the said will her mother, the said Annie M. Hickman, is
entitled to a life estate in the real estate devised by the said
testa tor ·as aforesaid, together with all of the benefits and
fruits of said life estate, including· all the rents from the said
real estate during her, the said Annie M. Hickman's life
time.
And no'v having fully .answered the said bill, this respondent prays to be hence dismissed with her reasonable costs
by her in this behalf expended.
page 10 ~ And she will ever pray, &e.
EVA HICKMAN GILL.
STEWART IC. POWELL,
Counsel.
Virginia:
Circuit Court for the County of Accomack, on Thursday,
the 31st day of October, in the year of our Lord, Nineteen
I:Iundred and Twenty Nine.

IN CIIANCERY.
W. Barrett Hickman, Executor of the last will and testament
of Sheppard G. Hickman, and in his own right, Pltff.,
against
Annie ~f. Hickman, Eva. Hickman Gill, Carrie Hickman Bundick and Norman L. Bundick, Defts.

?

On motion of Ev~ Hickman Gill, by S.tewart 1{. Powell, her
attorney, leave is granted her to file her answer, and the stlme
is filed accordingly.
And on motion of Annie M. I-Iickman, by Stewart K. Powell,
her attorney, leave is granted her to file her answer, and the
same is filed accordingly.
Then this cause, which has been regularly matured at
Rules, came on this day to be· heard upon the plaintiffs' bill,
and the answers of Eva I-Iiclrman Gill and Annie ~f. Hickman,
this day filed by leave of Court, and the answer of Norman
L. Bundick and Carrie Hickman Bundick, :filed at the September Rules, 1929, with replications thereto, and the entries of
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the Clerk at Rules in this cause, and was argued by counsel.
On consideration whereof, it is adjudged, ordered a:Qd decreed that the entries of the Clerk at Rules in this cause be,
and the same hereby are confirmed.
And the Court being of opinion that the testator, Shepard
G. Hickman, by his last will and testament duly probated
in the Clerk's Office of the Circuit Court for the
page 11 }- County of Accomack, intented in the sec~nd clause
of said will to give to his son, W. Barrett Hickman, and his daughter, Eva Hickman Gill, his "Home
Place'', kno"rn as the ''Baker Farm'' and the ''Hettie
Shreaves Woodsla.nd", containing in all 23 acres, by estimation, in fee simple, but the said W. Barrett Hickman and
Eva Ifickman Gill were to pay to testa.tor 's wido,v, Annie
M. Hickman, during her life one-third of all the rents from
said farm ; and by the third clause of said 'vill he did devise
unto Carrie :Hickman Bundick, in fee simple, the "William
T. Shreaves Farm", subject to to the payment to the widow,
· Annie 1\L Hickman, during'her natural life of one-third of all
rents from said place, it is adjudged, ordered and decreed
that the said W. Barrett Hickman and Eva IIickmau Gill
take the fee simple title to the ''Baker Farm" and the "Hettie Shreaves 'Voodsland'', containing in all 23 acres, by estimation, but that the said W. Barrett Hickman and Eva Hickman Gill are required to pay to the said Annie M. Hickman, widow, one-third of all rents from said land during the
life of the said Annie M. Hickman; and it is further adjudged, ordered and decreed that the said C~rrie Hickman
Bundick has the fee simple title to the said ''William T.
Shreaves Farm" under the third clause of said will, but that
the said Carrie Hickman Bundick shall pay to Annie M. Hickman, widow, during her natural life, one-third of all rents
from said farm.
And it is further adjudged, ordered and decreed that W.
Barrett Hickman, in his own rig·ht, and as Executor of Sheppard G. Hickman, shall pay the costs of this suit, due and unpaid, including a final decree herein, to be. taxed by the Clerk
of this Court, including an additional attorney's fee of
00
$50.100 to J. Harry Rew, Attorney, for his services in this
cause.
.: i
And it being represented to the Court that the defendant,
Annie J\11. Hickman, desires to apply to the Supreme Court
of Appeals of Virginia for an appeal from this decree, it is
further adjuClged, ordered and decreed that. this decree be
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suspended for the term of sixty days for the purpose of applying for such appeal, and supersedeas provided
page 12 ~ that the defendant, Annie M. Hickman, or some
one for her, first enter into a bond in the penalty

00
of $250.100, payable to the Commonwealth of Virginia, and
conditioned according to la,v.
And the Co_urt reserves, etc.
The bond required by the foregoing decree was duly executed before me in the Clerk's Office of the Circuit Court of
Accomack County, on the 13th day of December, A. D. 1929
for Annie J\f. Hickman,- with J. Harry Rew, Principal, -and
Stewart K. Powell, Security, the said Security deemed sufficient.
JOHN D. GRANT, JR., Clerk.
State of Virginia,
County of Accomack, to-wit:
I, John.D. Grant, Jr., Clerk of the Circuit Court for the
County of Accomack, in the State of Virginia, do hereby
certify that the foregoing is a true transcript of the record
and proceedings in the Chancery suit of W. Barrett Hickman,
Executor of the Last Will and Testament of Shepard G.
Hickman, and in his o'vn right, plaintiff, against Annie M.
Hickman, Eva Hickman Gill, Norman L. Bundick and Carrie
Hickman Bundick, his 'vife, defendants, pending in said court.
And I further hereby certify that the Attorneys for the said
plaintiff and the Attorneys for Eva Hickman Gill, Norman
L. Bundick and Carrie Hickman Bundick, his 'vife, defendants, have been duly notified of the intention of the defendant, Annie 1\L Hickman, to have the foregoing transcript of
the record made up. The cost of the foregoing transcript
o.f the record is $7.60, and the same is charged to the said
Annie M. Hickman.
JOHN D. GRANT, Jn., Clerk.
A Copy-Teste:
H. STEWART JONES, 0. C.
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