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IN THE 

Sopreine Court of Appeals of Virginia 
AT RICHMOND. 

Record No. 1431 

VIRGINIA-LINCOLN FURNITURE CORPORATION, 
Plaintiff .in Error, 

vs. 

SOUTHERN F AOTORIES AND STORE.S CORPORA- : 
TION, Defendant in Error. 

I ' 

'To the Honorable Chief J-ustice a'J~d Associate Justices of the 
s~(,pretne Cou·rt of Appeals of Virginia: 

Your petitioner, Virginia-Lincoln Furniture Corporation, a. 
Virginia corporation, respectfully represents unto the Court 
that it is aggrieved by a judgment entered against it in favor 
of the Defendant in Error by the Law and Equity Court of 
the City of Richmond, Part Two, on the lOth day of Febru-
ary, 1933. (R., p. 141.) . 

The Southern Factories and Stores Corporation instituted 
an action ag·ainst your petitioner and the Virginia Table Com­
pany, Incorporated, in the Law and Equity Court of the City 
of Richmond, Part Two, by a combined notice of motion 
and declaration in 'vhich four separate causes of action were 
alleged against the defendants. The third count charged that 
the defendant, Virginia Tabl-e Company, Incorporated, r~­
quested the plaintiff to obtain options for it on certain· stores 
for which it agreed to pay the sum of One Thousand ( $1,-
000.00) Dollars, and thereupon the plaintif{obtained eleven 
options for the defendant for which the defendant becam~ 
liable to the plaintiff for the sum of Eleven Thousand ($11.-
000.00) Dollars. The fourth count of the declaration charged 
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that after the options had been secured the defendant re· 
quested the plaintiff to take <3ertain inventories and do cer­
tain other work for the defendant, which the plaintiff did, 
for which the defendant agreed to pay the sum of· Seventeen 
Thousand Seyen Hundred Twenty-Six Dollars·· and Eighty 
Cents ( $17,726.80). The fifth count of the declarationt in thn 
first part thereof, charged that the defendant requested the 
plaintiff to secure extensions of options, to keep a separate 
and distinct set of books, to change its method of business 
and vary its methods of sales and . operation, to purchase 
large supplies and increase its inventories, and to operate 
its business for the ·benefit of the defendant, whi<3h it did, for 
which it was alleged the defendant undertook to reimburse the 
plaintiff. The second part of the fifth count charged that 
on :the 19th day of July, 1929, the defendant requested the 
plaintiff to renew its option and undertook and promised tne 
.plaintiff that if it did so it would exercise the said option 
given to it by the plaintiff .and consummate the proposed 
merger, but that the defendant had failed to do so to the great 
loss and damage of the plaintiff. The remaining counts of the 
declaration consisted of the common counts which alleged 
that the defendant owed the plaintiff the sum of One Bun­
dred and Th.ree Thousand Seven Hundred Twenty-six Dol­
lars and Eighty Cents ( $103,726.80). The first count of the 
declaration charged that the defendants were separate cor­
porations with the same officers, directors and stockholders, 
and that subsequent to the .incurring of the liabilities by the 
.Virginia Table Company, Incorporated, alleged in the other 
counts, that it had transferred all of its assets to the Lincoln 
Furniture lVIanufacturing· Company, Incorporated, which as­
sumed all of the liabilities of the Virginia Table Company, 
Incorporated, the corporate name of said Lincoln Furniture 
Manufacturing Company, Incorporated, being thereafter 
changed to Virginia-Lincoln Furniture Corporation, and that 
thereafter the Virginia Table Company, Incorporated, had 
been dissolved. 

The defendants, being non-residents of the City of Rich­
mond, filed pleas in abatement which, after a hearing, were 
overruled. Thereupon the defendants demurred to the declar­
ation on the ground of misjoinder of causes of action, which 
demurrer was. overruled, to which they excepted. Later the 
plaintiff amended its declaration and the defendants again de­
murred, which demurrer was sustained, and the plaintiff 
again amended its previous amendment . to the declaratio11. 
The defendants pleaded the general issue and certain special 
pleas. 
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STATEMENT OF FACTS. 

The plaintiff d-evoted approximately one thousand pages of 
the record to the attempted proof of its several claims. The 
testimony in .regard to these several claims is not in. consecu­
tive order, however, but is scatt-ered throughout the 1\fst one 
thousand pages of the record, the great bulk of which is de­
voted to the alleged-·contract of July 19, 1929, set out in the 
second part of Count Five of the declaration, which was sub­
sequently stricken from the evidence ~by the Trial-Court in In­
struction XY. (R., p. 1473.) 

We shall attempt in the discussion of the facts to separate 
the evidence as to the several causes alleged in·the declaration. 

A. 

THE OPTIONS. 

Rives Fleming, President of the plaintiff corporation, tes~ 
tified that the President of the defendant corporation em­
ployed his corporation to secure options on certain stores for 
the defendant, .Virginia Table Company, Incorporated, for 
which it agreed to pay the plaintiff One Thousand ($1,000.00) 
DoP ars for each option secured. He testified ( R., p. 9), re­
ferring to ~Ir. Lincoln's offer: 

'' ;'it * .;;. He told us th-e stores lie wanted should have 
about $100,(}()().00 gross assets and show about 10% profit over 
a period of five years, this 10% applicable to the assets pur­
chased. I asked this question-! said: 'Mr. Lincoln, sup-· 
pose we find a store with only $78,000.00 assets Y' He said: 
'We will l-eave that part entirely to you and Mr. Kimbrell.' 
However, in every option we secured we got their approval 
before going into it in order to be certain about it. We would 
find the assets and get their approval before going into it 
too deeply.'' . · 

Mr. Fleming then testified that the plaintiff obtained the 
eleven options, mentioned in the third count of the d-eclara­
tion, for the defendant and that all of these options were 
approved by Mr. Lincoln, the President of the def-endant cor­
poration. (R., p. 11.) 

· C. C. Lincoln, Jr., President of the defendant corporation, 
testified (R., pp. 1250-1252) that bankers required all stores 
taken into the consolidation'to show at least a 10% earnings 
over a period of five years as an average while the earnings 
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for the the year 1928 would have to show above the average, 
the reason being that it was practically impossible to do any 
public :financing when a downward trend of earnings was 
shown; that he explained this to Mr. Kimbrell and Mr. Flem­
ing, and that he told Mr. Kimbrell that he would pay him 
the sum of One Thousand ( $1,000.00) Dollars for options 
whiCh he secured for the defendant showing all the bankers 
requirements and which were ultimately exercised in the for­
;mation of the proposed merger. Mr. Lincoln denied ever 
having accepted any of the options. (R., p. 1252.) 

It appears from the testimony of H. A. Dykes of Haskins 
& Se!ls, one of the auditors who audited the eleven stores on 
which the plaintiff obtained options, for which it demanded 
'the Eleven Thousand ($11,000.00) Dollars, that the four 
stores in the J ones-l{ennedy chain either shQwed a deficit 
for 1928 or decreased earnings over the year 1927 (R., pp. 
1071-1072); that Sam P. Burton & Son showed a deficit for 
the year 1928 (R·., p. 1073); that the net income of the Bled­
soe Furniture Company for the year 1928 was less than it was 
in 1927 (R., p. 1073); that the net income of W. A. Bell & 
Brother was less for the year 1928 than it was in 1927 (R., 
p. 1074) ; that the net income of Wood-Peavy-Furniture Com­
pany was less in the year 1928 than it ·was in the year 1927 
(R.; p. 1074) ; that J. M. Van Metre showed a deficit for the 
year 1928 (R., p. 1075), as did the Cochran Furniture Com­
pany (R., p. 1075), and that only Mason Brothers showed an 
increase for 1928 over the year 1927 (R., p. 1074). 

The average percentage of earnings of the four Jones­
}{ennedy stores over the five year period was only 9.842 ( R., 
p. 1077:); the average percentage of earnings of Sam P. Bur­
ton over the same period was 6.517 ; of Bledsoe. 6.339; of Bell 
7.811; of J\tiason 21.797, and of Wood-Peavy 11.805. (R., p. 
1077.) The Cochran Furniture Company showed an annual 
net deficit over a period of :five years of $359.64 per year, and 
Van J\tietre showed a similar annual net deficit of $1,002.84. 
(R., p. 1220.) The average annual combined earnings of' the 
eleven stores in question as applied to the total purchase 
price of the assets of the same over a period of five years 
was only 8.2 per cent., and the average for all of the eleven 
stores con1bined for the year 1928 was a deficit of 2.9 per cent. 
(R., pp. 1220-1221.) None of the statements· (except Mason) 
complied with the requirements of Lincoln nor of the bank­
ers who proposed to do the :financing. 
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B. 

INVENTORIES. 

The second cause of action set up by the plaintiff was 
based on the claim that the defendant had requested the plain­
tiff to take inventories in certain stores, appraise accounts, 
etc. 

The plaintiff's witness, Wahab, testified that the agreement 
between the plaintiff and the Virginia Table Comapny was 
that ''Mr. Kimbrell's organization was to take the in­
ventories and Mr. Lincoln was to pay him for the expense of 
taking those inventories.'' ( R., p. 486.) 

This witness further testified (R., p. 500): 

'' • • * it was my understanding that the Virginia Ta­
ble Company was to reimburse Retail Stores Service for the 
amounts they paid towards taking inventories and doing the 
work and they 'vere likewise to reimburse the Southern Fac­
tories _and Stores Corporation for the amounts that the South­
ern Factories & Stores Corporation expended, but there was 
no attempt to define cost at that time--what constituted cost.'' 

Pursuant to his understanding the plaintiff corporation ren­
dered the Virginia Tab1e Company a bill for taking inven­
tories, which amounted to the sum of Eight Thousand Eight 
Hundred Twenty-six Dollars and Eighty Cents ($8,826.80) 
(R., p. 295). This bill, the plaintiff's president testified, 
''Includes our record of the time of the people that worked 
on inventories according to the definite time and amount". 
Asked, "How do you arrive at the figure", he testified, "Ac­
fual sa!aries and expenses we paid on our books to the men 
'vorking on your work". He was then asked, "That repre­
sents the actual amonnt paid by your organization to your 
men for the work done for ·virginia Table Company'', to 
which he answered, ''That is for inventories, yes". (R., p. 
296.) 

The defendant's letter, "Exhibit R. F. No. 63", dated De­
cember 19, 1929, introduced by the plaintiff (R., p. 195) writ­
ten in response to a bill furnished the defendant by the plain­
tiff based on the actual cost of taking the inventories, ac­
cepted the amount of the bill as rendered by the plaintiff, and 
directed the plaintiff to deduct this amount from a much 
larger bill which it at that time owed the defendant (R., p. 
1240.) The plaintiff declined to do this, however, because 
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the defendant refused to pay the bill rendered for options 
which the defendant, as ahove stated, denied liability for. 
Subsequent to the defendant's acceptance of the plaintiff"s 
bill for the inventories, the plaintiff padded its bill for tak­
ing 'inventories so as to increase the amount from the actual 
expenses of taking the inventories of $8,826.80 to make 
the bill for the amount of Seventeen Thousand Seven Hun­
dred Twenty-six Dollars and Eighty Cents ($17,726.80) (Dec­
laration count four, R., p. ). 

As will be pointed out in the discussion of the assignments 
or error, it is the contention of the defendant that the trial 
court erred in refusing to hold that the plaintiff was not limi­
ted in its recovery for this item to the actual expenses incurred 
by it, namely, the sum of Eight Thousand Eight Hundred 
Twenty-six Dollars and Eighty Cents ($8,826.80). The de­
fendant also contended (Instruction No R., p. ) that 
when it received itemized statement of expense, many items 
"rere erroneous. 

c. 
THE ALLEGED IJ\tiPLIE·D CONTRACT. 

In onr opinion. the fifth count of the declaration is so 
drawn as to set up but one cause of action, namely, the al­
leged promise to exercise the option. The trial court held, 
however, that this count of the declaration set up two separate 
causes of action, and the plaintiff contended that the first cause 
of action set up in this count, embraced in the first part of 
the count, was based on requests made by the defendant to 
the plaintiff to secure extensions of options, to keep a sepa­
rate and distinct set of books, to change its method of busi­
ness and vary its methods of sales, to purchase large supplies 
and increase its inventories; and to operate its business for 
the benefit of the defendant, as directed by the defendant, 
which the plaintiff at the special instance and request of the 

·defendant did. It is true that the defendant did request 
the plaintiff to secure extensions of options from time to 
time and that the plaintiff was requested to keep a separate set 
of books, which it kept for about two months. 

It is equally true, however, that on March 26, 1929, when 
ihe plaintiff, like the defendant, thought, without knowledge 
that the stock market was going to subsequently crash, that 
a great furniture store and factory consolidation could be 
effected for the interest of ·both parties, and with reference 
to one of these extensions wrote the secretary of the defend-
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ant corporation (R., pp. 108-109): "Knowing that you and 
Mr. Lincoln are having to fight hard and fast, I certainly 
hope that you will call on me, if in any way I can assist you.'' 

The plai~tiff also proved that it retained in its employment 
two men from July ~0, 1929, until either January or Feb­
ruary, 1930. (R., p. 887).. These men had also been in the 
-employment of the plaintiff from the time the plaintiff co;u>o­
ration had been organized (R., p. 886). 

The president of the plaintiff corporation also testified 
that the defendant had requested it to push sales and make 
as large pr6:fits as possible and that in the pushing of these 
sales the credit of the plaintiff had become extended. There­
after, over the objec~ion of the defendant, the court permit­
ted Mr. Hoke Murray, the plaintiff's treasurer, to testify that 
the plaintiff's profits for the mo~ths of May, June and July, 
1928, exceeded their profits for the same months in 1929 by 
the amount of T'venty-four Thousand Eight Hundred Twelve 
Dollars and Thirty-two Cents ($24,812.32), and also over the 
objection of the defendant, that he knew of no reason for this 
difference in profits except the situation existing between the 
plaintiff and the defendants (R., p. 1005). This was all the 
proof as to damages. 

D. 

THE ALLEGED PAROL CONTR.ACT OF JULY 19, 1929. 

The Fifth count of the declaration charged that on July 
19, 1929, the defendant requested the plaintiff to renew the 
option on its several stores, and in consideration thereof the 
defendant promised the plaintiff that it would exercise the 
~aid option given to it by the plaintiff and consummate the 
said proposed merger and that the defendant had failed to 
comply with its promise. 

At the outset of the testimony of Rives Fleming, president 
of the plaintiff corporation, when he was asked to tell what 
ocurred at the meeting of July 19, 1929, the testimony was ob- · 
jected· to (R., p. 16). The jury 1vas excluded and Mr. Flem­
ing then testified that he went to the meeting determined not 

·to renew his option and that C. C. Lincoln, Jr., president of 
the defendant corporation, ''assured us that, if for any rea­
son the banker~ would not finance our merger, that he would 
throw his assets in with the stores on the same basis as they 
threw their assets in and form an individual merger and fi­
nance later. It was only on that consideration that we would 
think of renewing our options. I never heard a more sacred 
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promise and we relied on Mr. Lincoln's word to do it" (R., p. 
17). 

This alleged contract was entirely verbal (R., pp. 17-18). 
It also appears that on the next day the plaintiff corpora­
tion signed a renewal of the· option agreement ( R., p. 18). This 
agre,~ment, which is set out in the Record, pages 19-35, con­
tained an express stipulation to the effect that all agreements 
between the parties were in writing and that there were no 
verbal agreements or understandings of any kind or char­
acter in addition .to or in conflict with the provisions of the 
written agreement (R., pp. 33-34, Section 11). Subsequently 
another extension was granted (R., p. 40) without any refer­
ence to the alleg·ed parol agreement of July 20, 1929. 

Thereupon the admissibility of this evidence was objected 
to on the grounds that the plaintiff was seeking to alter or 
vary the terms of a 'vritten instrument ; that the evidence was 
inadmissible for he purpose of proving the consideration of 
the contract, because its effect was to change the import of 
the contract itself; that the testimony as to what the alleged 
parol contract of July 19, 1929, consisted of showed that it 
was too vague and indefinite to constitute a contract; and for 
the further reason that the testimony constituted a fatal vari­
ance between the allegations of the declaration and the tes­
timony offered in support thereof (R., pp. 36-39). 

On cross· examination 1\{r. Fleming testified (R., pp. 248-
252) that there was no agreement as to price and that there 
was no way or time fixed of measuring how either would go 
in, and that no terms were discussed; that he thoug·ht some 
kind of a corporation would be organized but no discussion 
occurred as to how it was to be financed and that he· did not 
know what the plaintiff would have received, if they had gone 
into the proposed merger. 

It also appears from the testimony of this witness, that on 
October 28, 1929, three months and nine days after the al­
leged contract between the defendant and the plaintiff to 
merge their businesses, the same Mr. Fleming wrote a letter 
to Mr. C. C. Lincoln, Jr., dated October 28, 1929, in which he­
said: 

''There is one thought that forcibly impresses 1ne that may 
not have occurred to yo-u, which convinces me that it mig·ht 
be best to consolidate individually such units as are agreeable 
and underwrite later; that is, some stores might consolidate 
individually ·with the prospects of a later \lnderwriting; 
whereas, if the underwriting has been abandoned, they might 
not consider it.'' (Italics ours.) 

j 

i 

I 
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This letter had not been introduced in evidence by the plain­
tiff, but was put in by counsel for the defendant on cross ex­
amination of the plaintiff (R., p. 281), and the president of the 
plaintiff corporation had concealed this letter from his OWlt 

counsel (R., pp. 282-283), who had not received it when the 
plaintiff corporation delivered to him the other correspond­
ence in the case. Thereafter from the 19th of July until Au­
gust 1, 1932, the plaintiff over the objections of the defendant 
was ·permitted to introduce testimony with reference to this 
alleged parol contract, and not until after the evidence had 
been co1npleted and the case was ready for the jury, did the 
trial court finally sustain the defendant's motion and strike 
out this testimony (Injunction XY, R., p. 1473). 

During the whole of the trial the plaintiff was permitted to 
introduce evidence of the alleged parol contract intermingled 
with its other claims, to the confusion of counsel, the court 
and the jury, so that when the evidence was finished the 
several issues had ·been so badly tangled as to become almost 
hopelessly in distinguishable. 

A certified copy of the transcript of the record. to the paged 
hereof has been made or will be made when the petition is 
present~d herewith. 

ASSIGNl\IENTS OF ERROR·. 

Your petitioner assigns as error the following: 

First: The trial court erred in giving instructions 2, 5 anti 
7, whi-ch authorized the jury to find damages other than on a 
qu,anturn 'mer·uit for the breach of an alleged implied con­
tract to pay for personal services. 

Second: The trial court erred ·in admitting the testimony 
of James B. 1\-Iurphy . 

. Third: The trial court erred in refusing the defendant's 
instructions M, N, Q, R and S. 

Fourth: The trial court erred in admitting the plaintiff's 
evidence as to the al~eged brea-ch of an alleged parol contract 
set up in the second part of the fifth count of the declaration, 
and its action in subsequently striking· the plaintiff's testi­
mony on this point did not cure the error. 

Fifth: The trial court erred in refusing defendant's in­
struction '' G' '. 
· Sixth : The trial court erred. in refusing to sustain the de­

mut-rer to the declaration based on a misjoinder of -causes of 
action. 
: Seventh: The trial court erred in overruling the pleas in 

abatement to the jurisdiction of the court. 
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Eighth : The trial court erred in refusing to instruct the 
jury that the plaintiff was bound by the admissi~n of its presi~ 
dent, Rives Fleming, and principal witness, and could notre~ 
cover damages which he denied it had sustained 

Ninth: The trial court erred in instructing the jury that 
under the evidence the Virginia-Lincoln Furniture Corpora· 
tion was liable for_ the obligations of the Virginia Table Con1· 
pany. 

Tenth : The trial court erred in overruling the demurrer to 
the notice on the ground that the causes of ac_tion were mis­
joined and because more than one cause of action .was in .. 
eluded in the different counts. · 

Eleventh: The trial court erred in not striking out all evi­
dence as to alleged profits and in permitting the jury to con­
sider such evidence over objections. 

Twelfth: Such additional errors as may be filed in a sup­
plemental brief. 

FIRST ASSIGNMENT OF ERROR. 

The Tr·ial Court Erred in Giving Instr-uctions 2, 5 and 7 
JiVhich Authorized the Jury to ]1""ind Damages Other Than 

on a Quant·um Meruit for the Breach of an Alleged 
Implied Contract to Pay for Personal Services. 

The first part of the fifth count of the· combined notice 
of motion and declaration (R., p. ) charged that fron1 
time to time the defendant, while making financial arrange:.. 
ments for effecting the merg·er, requested the plaintiff to se­
cure extensions of options . and required the plaintiff after 
~January 31, 1929, to keep a separate and distinct set of books, 
and to change its method of business and vary its method of 
sales and operation with all possible speed, and to purchase 
large supplies and increase its inventories, and ·to operate its· 
business for the benefit of said defendant~ which the plain­
tiff did, ''and in consideration of which the said defendant 
undertook and faithfully promised said plaintiff to reimburl:ie 
it for all expense, loss and damage sustained by it ·on account 
of its compliance with said requests and directions -of said 
defendant''. 
· In support of this allegation the plaintiff introduced, over 

t;he objection and exception of the defendant (R., pp .. 89-90), 
a letter from the defendant, Virginia Table Company, .Incor­
porat~d, to the Cameron Stove Company, not a party to this 
cause (R., pp. 87-89), in which the following statement is 
found (R., p. 88): 

~ 

I 
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''There is one thing you can do which will be of inestim~­
ble value to the new organization and that is by earnestly 
pushing sales during the present month to the limit. Y.our 
~a-operation in doing this will make it possible for this new 
organization to start functioning in a most progressive man­
ner and I earnestly appeal for your. aid and assistance in 
doing this. '' · 

The plaintiff also introduced certain .letters from the de­
fendant, or its agents, requesting the' plaintiff to secure re­
newals of options theretofore obtained, which the plaintiff 
did obtain. 

The attention of the Court is called, however, to the fact 
that in response to these requests the President of the plain­
tiff corporation wrote' the .defendant's attorney and secretary 
(R., p. 109) : . 

''l{nowing that you and Mr. Lincoln are ·having to fight 
bard and fast, I certainly hope that you ·will call on me if iiJ. 
any way I can assist you.'' · ~ · 

The President of the plaintiff corporation also testi~·a 
(R., p. 182) that the defendant gave his corporation "gen-: 
eral instructions about pushing sales and extending· :our­
selves and expanding and doing all the business we could 
and showing all the profit we could, which, of course, 
stretched our capital to almost the breaking point.'' 

Over the objection and exception of the defendant (R., pp. 
206-209), the Court further permitted the President of the 
plaintiff corporation to testify that the failure of the defend­
ant corporation to merge its bu~iness with that of the plain-: 
tiff. had demoralized the plaintiff's business: 

The President of the plaintiff corporation also testified that 
the plaintiff changed its method :of business at the request of 
the defendant. (R., p. 211.) How is not shown. 

Thereafter, over the objection and exception of the def~nd­
aut, the Court permitted Hoke Murray, the treasurer of the 
plaintiff corporation, to testify that the plaintiff'8 profits for 
the months of May, June and July of 1929, were Twenty­
Four Thousand Eight Hundred· Twelve Dollars and Thirty­
Two Cents ($24,812.32) less than they were for the same 
months in the preceding year, and that no other unusual con­
ditions existed in either of those years outside of the situation 
between the plaintiff and the defendants to account for such 
loss. · (R., pp. 1004-1005:) . 

·upon this vague, indefinite and improper testimony the 
Trial Court, at the request- of the plaintiff, gave the jury 
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_Instructions 2, 5 and 7 (R., pp. 1474, 1476-1478), which were 
objected to and excepted to by the d~fendant. These in­
structions t~ead as follows: 

INSTRUCTION NO. 2 .. 

''The Court instructs the jury that the plaintiff is suing 
the defendant on items in its _claim arising from either ex­
press or implied contracts alleged to have been made with it 
by the ,Virginia Table Company, Inc. An express contract i~ 
an agreement behveen competent parties for a consideration 
deemed valuable in law to do, or not to do, a certain thing. 
Any benefit to the party promising, or loss, or detriment to 
the party to \Vhom the pronrise is made, is deemed in la\V to 
be a valuab~e consideration. An implied contract . arises 
where one party, without any express agreement by the other 
party, makes expenditures or performs services for the lat­
ter at his request, in which case the la.w i1nplies a promise 
by the party 'makinl} the req·uest to reaso1zably ·reimb~trse 
the other party for his expen.ses, services and natural and 
direct loss in co1nplyi1tg with the request, unless it can be 
inferred from the circumstances in evidence that the serv­
~ces were to be rendered without compensation. Where the 
circumstances raise an implied contract, it is just as binding 
within the limits to which it applies as an express con­
tract.'' (Italics supplied.) 

INSTRUCTION NO. 5. 

_ '' Tl1e Court instructs the jury that if they believe from 
tile evidence that the plaintiff, at the request of the Virginia 
Table Co., Inc., secured extensions of the options which the 
plaintiff had secured for it~ and after J anua1-y 31, 1929, at 
the request of the Virg-inia Table Co., Inc., operated its busi­
ness in contemplation of the exercise of said options by the 
Virginia Table Co. Inc. and for the benefit of the latter in 
the merger which it proposed to effect, as stated in para­
graph No. 5 of the plaintiff's notice of motion for judgment, 
with either an express or implied agr~ement between them 
that the plaintiff should be compensated for its expenses, 
services, and loss incurred otherwise than for personal serv­
ices rendered in complying 'vith said requests, and that tl1e 
plaintiff did cmnply with said requests and in doing so suf­
fered expense, loss and damage which it would not have in­
curred but for its compliance ·with said request, then the jury 
should find for the p~ainti:ff and include in the amount of 
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their verdict sttch a S'l-trn as will reasonably co1npensate the 
plaintiff for its expenses and services in that behalf, and fo·r 
any loss or dan~age inmtrred otherwise than for personal serv­
ices rendered, which the j-ury may believe fro'ln the e_vidence 
was suffered by the plaintiff as the natural, direct and proxi) 
mate result of its compliance with said requests of the ;vir­
ginia Table Co. Inc." (Italics supplied.) ' 

INSTRUCTION NO. 7. 

· "The Court instructs the jury that the general rule of law 
in ·awarding damages is to give compensation for pecuniary 
loss; that is, to put the plaintiff in the same position, as fa1· 
as money can do it, as he would have been if the contract 
had been performed by the defendant. Ordinarily a plain­
tiff will not be entitled to r-ecover profits, or expected gains, 
for they are generally conjectural and too remote, but if it 
can be shown that the loss of profits or gains was the natural 
and proximate result of a breach of eontract, and their ex­
tent is satisfactorily proved, they may be recov-ered. There­
fore if the jury belie~·e from the evidence iu conformity with 
other instructions that the plaintiff is entitled to recover un­
der the first part of paragraph No. 5 of the plaintiff's notice 
of motion for judg·ment, and if they further believe from the 
evidence that prior to the time the plaintiff reeeived informa­
tion that the option on its stores would not be ex-ercised the 
plaintiff suffered a loss of pro fits in its b~tsiness as the nat­
ural, d-irect and proxi·mate 1·esult of the failu1·e of the Virginia 
Table ·Co. Inc. to JJe·rfonn, the intplied a_qreenwnt as char_qed 
in the first part of said 11ara_qraph No. fi, then the jury, in the 
exe·rcise of their discretion, 1nay incl~tde in any verdict which 
they 1nay render· fo·r the plaintiff 'ltnder. the evidence and 
other instructions,· such an a1nount as they believe f1·0'1n tJui 
evidence will reasonably cotnpensate the plaintiff for s~tch loss 
of profits." (Italics supplied.) 

At the time the instructions ·w-ere first presented Instrue­
tion 2 was objected to, among other reasons (R·., ~P· 1443-
1444), on the ground that loss of profits could not be allowed 
as damages for the breach of au implied contract, but that the 
amo:unt was governed by the quantu1n 'meruit for the value of 
those services, not by the result of them. 
· Instruction 5 was objected to on the ground that the meas­

ure of damages was the value of the services perfonned. 
(R., pp. 1445-1446.) 
· Instruction 7 was also· objected to (R., p. 1446) and the 
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blanket objection (R., pp. 1471-a and b) applied to all of these 
instructions. 

Thereafter, before the instructions were given to the jury 
the attention of the Court was called (R., pp. 1471-a-1471-c) 
to li'ar1·and vs. Bouchell, Harper's Law (S. C.), 83, 87 (1823), 
one of the leading cases on the subject, in 'vhich it is held 
that for work and labor performed, or services rendered, the 
sole measure of recovery is the damages implied by law,· 
nan1ely, a quant1.tm 'mer·uit. 

Notwithstanding these objections in the face of law that 
is elementary, the Trial Court gave 'the instructions above 
quoted which authorized the jury to allow for the breach of 
an implied contract for the performance of personal services, 
the actual value of the services and also in addition thereto 
damages 'vhich included loss of profits, instead of limiting 
the recovery to a quantum meruit. 

As has been pointed out above, all of the requests made 
by the defendant of the plaintiff alleged in the declaration 
were that the plaintiff perform work, labor or services for 
the defendant. In the absence of an express agreement to 
pay for such services the only recovery that could be had 
therefor was on an implied contract arising out of the facts 
or circumstances of the case, the recovery of which is limited 
to a quantum 'meruit. An allowance of damages incurred be­
cause services were performed, in addition to the value of the 
services, as was authorized here, has never been allowed by 
any court anywhere. This is a broad statement, but oppos­
ing counsel could produce no authority for the position taken, 
and none can, upon strict search, be found. 

The law on this subject is so elementary few cases are 
to be found which discuss the question, nor do we believe that 
the authorities on this question have ever been grouped here­
tofore. All of the cases on the subject, however, hold that the 
so!e basis of recovery on an implied assumpsit for work, la­
bor or services performed is on a quantum meruit, and that 
loss of profits or other special damages cannot be recovered 
in an action on an implied assumpsit. 

County of Campbell vs. Howard, 133 Va. 19, 50 (1922). 
Belmont vs. McAllister, 116 Va. 285, 308 (1914). 
Fow.ler vs. Hess, 88 .Va. 506 (1891). 
·Burks on Pleading and Practice, page 129. 
Fa·rrand vs. Bou·chell, Harper's Law (S. C.} 83, 87 (1823). 
Weeks vs. Holmes, et al., 12 Cush. (Mass.) 215, 218-19 

(1853). 
J..Tickery ·vs. Ritchie, 202 Mass. 247, 26 L. R. A. (N. S.) 810, 

813 (1909). 
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· jlf cGrew 's Executor vs. 0 'Donnell, 92 S. W. (Ky.) 301, 302, 
(1906). - . . 

Merle db Heaney Mfg. Co. vs. Hicks, 179 Ill. App. 403, 405-
406 (1913). 

'Crowe vs. Gallenkamp, 58 Mo . .A.pp. 396, 400-401 (1894}_. 
Wiley vs. Goodsell, 3 N. Y. App. Div. 452, 455 (1896). 
Klein :vs. American Cigar Co., 95 N. Y. S. 756 (1905) 
Sutherland · oli Damages, Section 679. 
5 C. J., title ".Assumpsit", Section 91, page 1412. 
Elliolt on Contracts, Vol. 2, Chapt~r 31, Section 1358, page 

593, et seq. · 

In the recent case of Co'ttnJy of Campbell vs. Hottvard, 133 
Va. 19, 50 (1922), the plaintiffs, two attorneys, performed 
services for the County of· ·Campbell under a_ contract which 
was silent as to the amount of compensation that was to be 
paid them. In holding that the plaintiffs could recover on a 
q'ltantum_ 'meruit only, the Court said (133 Va. 50): 

'' ~ * • But where the s~rvi<les involved do not add to 
the property or wealth of the defendant, but tend merely to 
save him from loss of property or money which he already 
has, different principles are involved. And generally, in the 
class of cases involving· only pur-ely personal services, unat­
tended with any actual transferring of tangible property, in 
the absence of special contract to the contrary, express or im­
plied in fact (as distinguished from one which the law im­
plies), the sole m-easure of the recovery is the value in itself of 
the work done, on a qua-nt~tm meruit.'' 

In Beltnont vs. 111c.Allister, 116 :Va. 285, 308 (1914), this· 
Court held that the sole measure of recovery for legal services 
performed by the plaintiff at the request of the defendant 
was the reasonable value of such services and reduced a 
judgment for such services from $4,000.00 to $500.00. 

ln Fowler vs. Hess. 88 Va. 506 {1891), a suit was brought. 
agtd th-e latter's farm. It appears that the plaintiff received 
bv one who without a definite contract with the owner man- · 
~ged the latter's farn1. It appears that the plaintiff received 
the entire products of the farm and that his services were 
worth no more. The Commissioner allowed him additional 
amotmts for his services and board. This Court held that the 
allowance of additional amounts constituted error and that 
the plaintiff was limited in his r-ecovery to what "his serv­
ices were reasonably worth''· 
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In Farrand vs. Bouchell, Harper's Law (S. C.) 83, 87 
( 1823), the Cou1·t said : 

'' • • e But in no case where the action is for money 
had .. and received, goods sold and delivered, or for work and 
labor performed, which, from the nature of the contract itself 
furnishes the standard of assessment, are the jury allowed 
to give more than the amount received, 'vith interest, or the 
value of the article delivered, or the services rendered. Rose 
it Rodge1·s vs. Beatie, 2 Nott & M'Cord, 538." 

. Weeks vs. Hol1nes, et al., 12 Cush. (}lass.} 215, 218-19 
(1853), was an action on an implied assumpsit by the father­
of an infant employed by the defendant and carried off on a 
f;ishing voyage. The case was heard on an agreed statement 
of facts. It was shown that the reasonable value of the son's 
services was $5.48 and that he had been supplied by the de­
fendant 'vith equipment to the amount of $11.52. It ·was fur­
\h,er agreed that the value of the son's services to the plain­
tiff, if he had not sailed on the voyag·e, would have been· 
$79.12. In holding that the sole measure of recovery was thb 
reasonable value of the services of the son to the defendant, 
Shaw, C. J. said (12 Cush. 218-219): 

''This is an action of contract on the implied. promise by 
the defendants to the plaintiff, a promise implied from his 
relation of father entitled to the earnings of his son. Noth­
ing can be claimed in this action, for any supposed wrong in 
seducing the plaintiff's son, or employing him without his 
consent. After tl1e service was done, the father steps in with 
his legal claim, denies the authority of the son to receive his 
own earnings, and in effect says to the defendants, that which 
you would have been bound legally and equitably to pay him, 
had he been of age, or otherwise competent to contract, l. 
require you to pay n1e. · To this extent, his claim is recog­
nized, and no further. In determining what that allowance 
shall be, the question is, not what the son would have earned 
of the plaintiff, but what the son earned of the defendants, 
in their service. Q·uant1.tm 'meruit? In considering what he 
did in fact earn, it appears to us, that the universal custon1 
of the business, to pay by a lay or share, instead of monthly 
or other wages, is competent and proper. It is not contrary 
to express contract, as in the case cited of Homer vs. Dorr,. 
10 Mass. 26; nor in violation of duty and public policy, as in 
the cases of Hall vs. Gardner, 1 Mass. 172, and· Randall v~:;. t 

\ 
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Rotch, 12 Pick. 107. Upon the facts, the court are of opin­
ion that the plaintiff is entitled to a fair share or lay; and 
this, we think, must be fixed as a one hundredth part; not be­
cause the minor agreed for it, but because it is shown to be a 
reasonable and fair lay, and therefore, a just measure of the 
value of the serviees sued for. From this is to be deductea 
the advances of the defendants, for outfit and necessaries on 
the voyage, warranted by the like universal usage of the busi­
ness; and as these exceed the lay, there are no net earnings 
to be recovered.'' 

. In Merle cf; Heaney Mfg. C n vs. II icks, 178 Ill. App. 403~ 
supra, the plaintiff installed certain billiard and pool tables 
on the premises of the defendant under the agreement that the 
profits were to be divided. The defendant failed to pay and 
again iu .April, 1910, requested the removal of the tables and 
equip1nent, and in August, 1910, sent the plaintiff a written 
notice stating that if he did not remove the tables, et cetera, 
within ten days, the defendant would cause tl1e same to be 
removed and stored at the plaintiff's expense and that he 
would also expect to be reimbursed for the rent of the prenli­
ses paid by the defendant from the time that he had first no­
tified the plaintiff to ren1ove said. articles. Defendant did not 
put the goods iu storage nor prove the usual and customary 
price thereof. H-e proved what charges an unlicensed con­
cern n1ade for storing that class of goods, but did not show 
that they were either reasonable, usual or customary. As an 
alternative proof of damage, defendant claiming that the 
failure to remov-e the goods had deprived him of an oppor­
tunity to rent the premises, proved what he had paid as rent 
for the same after his notice to remove as aforesaid. In hold­
ing that this was not a proper mea·sure of damages to b-e re­
covered on an in1plicd assumpsit, the Court said (178 Ill. App. 
405-406): 

· '' • • * T·he proper measure of damages was what it 
wou!d have cost to store the goods, whether kept on def-end­
ant's premises or elsewhere, and not what he paid as rent for 
the. premises, nor what in the meantim-e they might have been 
r~nted for to others. "\Ve think defendant failed to present 
competent evidence of tl1e damag-e, if any, he sustained from 
plaintiff's failure to remove the property. 

''It is further urged that the court erred in refusing two 
propositions of law tendered by d-efendant. The first was 
based on the tl1eory that wl1at defendant paid as rent for 

I· 
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the premises or co11;ld have rented them for if vacated, was a 
proper measure of damages. As before stated, that was not 
the proper test. :!i: • •. '' 

In CrouJe vs. Gallenkamp, 58 Mo. App. 396, 400-401 (1894), 
the plaintiff brought an action for the value of the services 
of himself and his wife in nursing and taking care of the de­
ceased and for other items. The declarations in that case 
set out in the opinion of the Court, 58 Mo. App. 397-399,. is 
strikingly similar to. the first part of the fifth count of the 
plaintiff's declaration in the case at bar. Briefly summarized, 
the declaration charged that the estate of the deceased was 
indebted to the plaintiff for the following reasons: That the 
deceased became ill with a loathsome and fatal disease which· 
subsequently caused his death; that the plaintiff conveyed 
the deceased to the hospital; that sometime later plaintiff re­
mained with deceased while a surgical operation was pel'­
formecl and made a num·ber of trips to the hospital for the 
purpose of carhig for the deceased during· his illness, all of 
which had been done at the request of the deceased; that at 
a still later date, at the urgent request of the deceased, it 
having been determined that the deceased was incurable, the 
plaintiff took the deceased from the hospital and conveyca 
him to plaintiff's residence and kept him there until the dat:e 
of his death which occurred about three months later; that 
for three weeks after deceased was ·removed to plaintiff's 
house, plaintiff and his wife took care of him, which required 
the attention of someone all of the time and a larg·e part of 
the time the care of two persons; that the stench from the 
disease with w:hich the deceased was suffering became so un­
bearable that plaintiff was compelled to send his wife and 
child away from home for a period of hvo weeks; that plaintiff 
was compelled to employ 'first one and then two attendants 
to wait on deceased; that no one could be induced to come to · 
plaintiff's house· and do the cooking and consequently·plaintiff 
had to do the cooking himself during the absence of his wife 
and lost the whole of his time; that. he and his family were 
compelled to live in an atmosphere loathsome to the senses 
by reason of the stench arising from the disease from which 
the deceased was suffering; and 'that· since the death of the 
deceased the room in which the deceased remained at plain­
tiff's residence and in which he died has ·been thoroughly and 
repeatedly washed, fumigated, aired and white-washed, but 
so saturated had it become with the stench a1ising from said 
disease that it had been, and is now, entirely unfit for use". 
Plaintiff, therefore, den1anded recovery for the value of said 



Va.-Liricoln.~Ftirn; Corp. ·v. ·So. Fae. & Stores: Corp. 19 

.care and services, including loss ·of time, board of atte~d~ 
ants, his .own serviee and care a~d the s>Crvice of his wife to 
the deceased, .and for the condition· of the premises resulting 
from the injury thereto. On the question of damages the 
Court instructed the jury as follows (58 Mo. App. 400) :'· 

· . '' 'And, in. determining t4e compensation plaintiff is en­
titled to recover· under the second paragraph in the statement, 
the jury may take. jnto consideration the loa~ some charac­
ter of the disease With which said Breckintidge .. was ... suf'\" 
fering, and the inconvenience to plaintiff and his family, if any, 
caused by the ·stench coming from the disease, and the injury; 
if any, to plaintiff's ho·use by reaso'lt of the bad odor pre­
·venting the u.se of a room therein, and also the nature and 
character ·of the services rendered by plaintiff and his family 
in taking care of the deceased under the circumstances shown, 
and in boarding the deceased and his attendants; and under 
all the circumstances, or under such of them as the jury may 
believe to exist; render a verdict for such compensation as 
they may believe to be reasonable, not exceeding $1,500'. '' 
(The italics are the italics of the appellate court.) 

The case was reversed by the appellate court solely for 
errors committed in the giving of the above instruction. In 
reversing the case the Court said (pages 400-401) · 

''The objection made to the instruction is that the value 
of the plaintiff's serviees in nursing and caring ·for the de­
ceased could not be enhanced by reason of the emission of 
any disagreeable odor, and that the damag~, if any, to the 
house by reason of such odor could not he considered in de­
termining the compensation to which the plaintiff was entitleu 
by reason of the services performed. The first objection is 
untenable. The last is, in our opinion, well taken. Mr .. 
Sutherland in his work on damag·es thus states the rule for 
the admeasurement of damages 'in cases like we have here: 
'In actions· for compensation on a qUQ~Y~,tum meruit, the in­
quiry being what the party who has done the work deserves, 
every fact which will ·te-nd to enhance the merit and value 
of his services is admissible in evidence for his benefit ; and 
every fact which will detract from their merit and value is 
admi~sible against him in behalf of the employer.' 2 Suther­
land on Damages (2 Ed.), p. 1531, sec. 679. 

''The foregoing statement of the rule readily suggests the 
line of inquiry on both sides of the question. If the nursing 
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of the deceased was, by the unusual nature of the disease, 
attended by disagreeable and unpleasant sensations, the plain­
tiff had . the right to show it. This is founded on the prin­
ciple of adequate compensation, which is the ain1 and end of 
the law in all such controversies. But just on what principle 
the· value of the services of the phiintiff in nursing the de­
~eased could be enhanced by proving permanent damag-e to 
his residence .by reason of the stench, we cannot underst~nd. 
Suppose· that the deceased had taken an axe and chopped 
down a door of the house, or otherwise injured or damaged 
it, could the plaintiff have been compensated therefor in this 
action 1 We have been unable to find any case giving coun­
tenance to such a proposition. The plaintiff's action is for 
services rendered, and his recovery must be confined to com .. -
pensation for such services, including the use of the roonl 
by the deceased, and it can not be made to include consequen­
tial damages to plaintiff's residence or family by reason of 
the occupancy of the room by the deceased. For this error 
in the instruction the judgn1ent must be reversed. In other 
respects we think the case \Vas properly tried.'' 

In 1lfcG1·e~v's Exec-utor vs. O'Donnell, 92 S. W. (ICy.) 301,. 
802 (1906), the Supreme Court of I\entucky in reversin_g- a 
judgment for the plaintiff ·because of an en~oneous instruc­
tion, the nature of which appears from the statement of the 
Court next quoted, the Court said (92 S. W. 302): 

· " * • ~ It was also prejudicial in directing the jury to TIIJd 
for the plaintiff such sum as 'viii reasonably compensatE» 
plaintiff for the services rendered. There "ras proof tend­
ing to show that ~frs. O'Donnell neglected her family and 
liousehold duties to attend to her aunt. What would coiu­
pensate her for the self-sacrifice involved is not the f]nes­
tion to be tried. She is only entitled to the reasonable and 
fair value of the services rendered. e • • • '' 

In Wily vs. Goodsell, 3 N.Y. App. Div. 452, 455 (1896), th~ 
defendant employed the plaintiff to conduct the de­
fendant's business :for two months. No compensation was 
agreed on. Plaintiff instituted an action to recover for the 
services rendered by him and also for a breach of a contract 
to arbitrate. The second ground of action has no bearing on 
the question here .. It 'vas shown that the plaintiff was en­
gaged in a somewl1at similar business to that which the p1ah1-
tiff had been employed to conduct for the defendant. On the 
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trial of the case the defendant sought to examine the plain­
tiff as to the amount of sales or ·earnings of the plaintiff's 
business during the period in which he was engaged in ren.;. 
dering the services. The referee refused to permit the ques­
tion to be answered and this was assigned as error. In af­
firming the judgment of the lower court the appellate court 
said (3 N. Y. App. Div. 455): -

'' * * * The defendant sought to examine the plaintiff as to 
the amount of sales and earnings of his (plaintiff's) business 
during the period he was engaged in rendering the services. 
In refusing to allow such examination we think the referee 
was right for the reason that it was not a question of whether 
the plaintiff was benefited or injured in his own business, 
but whether he had performed services for the defendant 
which entitled him to compensation.'' 

In J(lein vs. An~erictHn C{qar Con~panu, 95 N. Y. S. 756 
(1905), the plaintiff 'vas employed by the defendant to set 
up a machine invented by the plaintiff and to operate it for 
a period while it was being tested. Plaintiff was a chem'ist. 
The Court found that it was fairlv to be assumed that the 
plaintiff \VaS to be naid for his servi~es while the machine 
·was being tested and the sole issue turned on the amount to 
whic-h he was entitled. The plaintiff testified that his serv­
ices were worth $1,300 because he was a chemist, and the 
value of his time as a chemist was the basis of his testhnony. 
l-Ie failed to show the value of his time in operating the ma­
chine, and it was not show·n that only a chemist could operate 
it. The Court held that the only basis of recovery was the 
value of plaintiff's services in operating the machine and not 
the value of his services as a chemist, unless it were first 
shown that only a chemist could operate the machine. Thet·e­
fore, the judg·ment was reversed as being without evidence~ to 
support it. 

In Vickery v. Ritchie, 2<J2 ~Iass. 247, 26 L. R. A. (N. S . .) 
810, 813 (1909), the Court said, with reference to an implied 
contract for the furnishing~ of material and the constnicting 
of a house:-

"If the law implies an agreement to pa.y, how much is to 
be paid? There is but one ans·wer. The fair value of that 
which was furnished. No other rule can be applied. Under 
certain conditions the price fixed by the contract might con­
trol in such cases. In this case there was no price fixed.'' 
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It further said (26 L. R. A. (N. ·S.) 814): 

" * • • The right of recovery depends upon the plaintiff's 
having furnished property or labor, under circumstance~ 
which entitle him to be paid for it, not upon the ultimate 
benefit of the property to the owner at whose request it was 
furnished. 

''It follows that the plaintiff is entitled to reeover the fair 
· value of his labor and materials." 

In Burks on Pleading and Practice, page 129, it is said: 

''Whenever one person requests or allows another to as­
sume such a position that the latter may be compelled -by law 
to discharge the former's legal liabilities, the law imports a · 
request and promise by the former to the latter-a request 
to make the payment and a promise to repay-and * * •:· 
(Page 130) where one renders services for another at the 
latter's request the la'v in the absence of an express agree­
ment, implies a promise to pa.y what the services are r~a­
~onably worth, unless it can be inferred from the circum­
stances that they were to be rendered without compensa-

·tion. '' 

In 5 C. J., title "Assumpsit", Section 91, page 1412, it is 
said: 

'' • * * In no case where the action is for money had and 
received, goods sold and delivered, or for work and lalaor 
performed, which, from the nature of the contract itself fur­
nished the standard of assessment, are the jury allowed to 
give more than the amount received, 'vith interest, or the 
value of the article delivered, or the services rendered.'' 

It is submitted tha.t no authority can be found which would 
support Instructions 2, 5 and 7, which told ,the jury that the 
pla.intiff was entitled to recover not only a q~tO!ntum meruit, 
but in addition thereto for all loss or damage sustained by 
it in complying with the defendant's request. 

It is, therefore, respectfully submitted that the trial court 
committed error in instructing the jury that they could al­
low the plaintiff in addition to a q~tantum meruit damages 
resulting from loss of profits sustained -by the- plaintiff as 
the result of the alleged implied contract set up in the first 
part of the fifth count of the declaration instead of limiting 
the plaintiff's recovery to the reasonable value of the serv-
ices performed. · 
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SECOND ASSIGNMENT OF ERROR. 

The Trial Cou.rt Erred in Admitting the Testimony of. J01mes 
·· B. JJtb.erphy. · 

James B. Murphy was general counsel for the plaintiff 
corporation. During the course of the effort to form the 
merger referred to in the declaration and the testimony, 
he was employed by the defendant to attend to certain mat­
ters for it, f()r which he was eompensated by the defendant. 
One of the issues before the court and the jury was whether 
Mr. Lincoln had aecepted or approved the options obtained 
by the plaintiff, for which the plaintiff demanded the sum 
of Eleven Thousand Dollars ( $11,000). The court i.Iistructed 
the jury in instruction No. 3 (R., p. 1475) to find for the 
plaintiff on aecount of the options, if they believed from the 
evidence that the options obtained by the plaintiff had beeu 
"approved by the Virginia Ta.ble Com pay, Incorporated". 
Mr. Lincoln was president of the Virginia Table Company. 
¥r. Murphy was put on the stand very largely for the pur­
pose of attempting to prove that ~Ir. Lincoln on behalf of the. 
Virginia Table Company had accepted the eleven optionFO 
obtained by the plaintiff. Thus, when the correspondence be­
tween Mr. Murphy and the defendant and its agents was ob­
jeGted to, Mr. Gordon, plaintiff's counsel, stated (R., p. 764), 
"I think the faet J\fr. Lincoln was accepting some and re­
jecting some is a material fact in the case". Thereafter the 
court permitted Mr. Murphy to testify that the defendant 
had employed him to organize some corporations for it in 
the South to take over the property upon which options had 
been obtained. The admission of this testimony was objooted 
to (R., p. 765), but the court overruled the objection. There­
upon counsel for the plaintiff asked the witness whether or 
not Mr. Lincoln·had approved or aecepted the eleven options 
(R., p. 770). The witness not being able to give a definite 
answer to this, he was then permitted to read the correspond­
ence passing behveen him and the defendant while he was in 
the employ of the defendant and relating to matters about 
which he had been solely employed by the defendant and for 
which he was paid solely by the defendant. 

Murphy's testimony was objected to by the defendant on 
the ground that he ha.d been counsel for the defendant at the 
time of the transactions to which he testified and at the time 
of the writing of the documents which he introduced in evi­
dence (R .. , pp. 755 and 765, et seq.). While it is true that 
Murphy was general counsel for the plaintiff corporation 
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and a large stockholder therein (R., pp. 824-826), during the 
course -of the negotiations for the merger he was employe4 
by the defendant corporation, as he testified, for the following 
purpo·se·s: 

1. ·To abstract the titles, ete., of the various leases which 
were being acquired in the South. These leases were no{ 
only on store properties in which the plaintiff, either by vir­
tue of ownership or having option, had the slightest inter­
~st, but also on stores which the plaintiff had absolutely noth-; 
ing to do. 
· 2. Mr. Murphy was employed to form corporations in va­
rious Southern States and did so capably and well. 

3. l-Ie was also requested on behalf· of the plaintiff to pre·· 
pare certain papers preparatory to closing out the sale of 
certain stores ( R., pp. 826-827). 

In all these matters he was t.he sole aou/nsel of the defend-· 
ant and was paid by the defendant for his work i1z toto. The. 
plaintiff company had absolutely no interest therein; wa~ 
not liable to him for any portion of the fees for doing this: 
work and did not pay him anything for any of his service::; 
in this connection. They had no control over him or his ac· 
tions in his employment for the Virginia Table Compan). 
His retention by that Company and the work which he diu 
for that Company was entirely separate and apart fronl 
his practice for the plaintiff. · . 

In fact, as he testified, his employment by the defendant 
company was not in consequence of any relation, professiouaT 
or otherwise, with the plaintiff company, but because he had . 
previously, in connection with a similar merger in the South 
by the Fox interests, acted in a similar professional capacity 
(R., pp. 755 and 756, et seq.). 

The employment was in no manner, shape or form joint; 
not only was it not joint, but the plaintiff company had no 
interest whatsoever, legal or moral, in any of the matters 
which Mr. Murphy was employed to attend to for the defend­
ant. For instance, he was requested to go to New Orleans · 
to secure an option on a store kno'vn as the }fax Barnett 
Furniture· Company, with which the plaintiff never had any 
connection v;rhatsoever. 

A reading of the voluminous correspondence between the 
defendant and nfr. l\fnrphy will demonstrate that every let­
ter was written to him in his capacity as sole counsel for the 
defendant. The defendant had no reason to communicat~ · 
with Mr. Murphy as counsel for the plaintiff and did not do · 
so. 
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We think that the telegram from Buchanan to Murphy 
·(R., p. 774) and Murphy's testimony with reference thereto 
(R., pp. 774-776), Buchanan·'s telegram to ~furphy (R., p. 
789), Buchanan's telegram to Murphy dated April 3, 1.929 
(R., p. 790), and !furphy's testimony with reference theret.o 
{R., p. 790), Buchanan's letter to ~Iurphy dated .April 6, 1H29 
{R., p. 792), the summary of Buchanan's letter to 1viurphy 
dated April 6, 1932, referred to in ~{urphy's testimony (l"t., 
pp. 793-794), his testimony on pages 794-795 relating to the 
eprporations which he was employed by the defendant to or­
ganize, his letter to Buchanan dated April 10, 1929 (R., pp. 
795-797), his summary of the transaction of April 11th be­
tween him and Buchanan (R., pp. 797 -798), his testimony 
about the corporations which he was employed to organize 
(R., p. 799), Buchanan's telegram to him of A.pril 20, 1929 
{R., pp. 799-800), and his testimony following t.he introduc­
tion of the telegram ( R., p. 800), Buchanan's letter to M nr­
phy of April 23, 1929 (R., p. 801), Buchanan's letter to 1\fnr­
phy dated April 25, 1929 (R., p. 802), Buchanan's telep:rclm 
to Murphy of June 5, 1929 (R., p. 803), Murphy's letter to 
Buchanan of June 5, 1929 (R., pp. 804-808), his testimony 
on pages 808-809, Buchanan's letter to 1\furphy of June 14, 
1929 (R., pp. 809, 810), Buchanan's letter to l\:Iurphy of Au­
gust 14, 1929 (R., pp. 813-814), Buchanan's letter to 1\:Iurphy 
of August 29, 1929 (R., p. 819), Buchanan's letter to l\:Iurphy 
of September 10, 1929 (R., p. 820), and 1\furphy 's testhnony 
as to what he did with the papers prepared by him for the 
defendant and about his trip to New York in relation thereto 
(R., pp. 822-824), were inadmissible for the reason that these 
letters and the testimony refe,rred to related to communica­
tions made to ~furphy and to information which he obtained 
as a result of his employment by the defendant and which 
were, therefore, prhrileged. 

~Ir. Murphy testified (R., p. 826) that the Virginia TaLlc 
Cmnpany paid him for his services in connection 'vith getting 
the leases and with the organization of the corporations. 
These communications were made to him in the absence of 
the plaintiff and were made to him as attorney for the de­
fendant and related to the performance· of services for the 
defendant ·with which the plaintiff corporation had nothing 
to do. They were extremely damaging to the defendant, a~ 
they were introduced for the purpose of attempting to show 
that the defendant had accepted the eleven options o·btainet1 
by the plaintiff and obligated itself to pay Eleven Thousanu 
Dollars ($11,000) therefor. 

That communications made by an attorney to his clients 
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are ordinarily privileged and cannot be produced in evidence 
cannot be denied. The only reason adduced by opposing 
counsel that Mr. Murphy's evidence is not privileged is that 
he happened to be counsel for plaintiff at the same time that 
he was counsel for the defendant a.nd a.t the time when the 
privileged oommunica tions were made to him. 

In other words, the trial court held in this case that where 
counsel who desire to testify as to privileged communication 
happen to represent in entirely different capacities the liti­
gants, the privilege is remov:ed in any litigation between his 
respectve clients. That is, if Mr. A. is counsel for the Ameri~ 
can National Bank and counsel for the Central National Bank, 
he can in litigation between the two divulge any confidential 
communication made by either to him in the course of their 
separate and distinct employments, because he happened to· 
be counsel for both-not in the same matter nor for the same 
purpose-not joint counsel to whom both were liable for fees 
in the same matter, but for the sole reason that he happened 
to be counsel for both in different matters at the same tin1e. 
· Before discussing the authorities, certainly there was no 
one better qualifi·ed to determine the confidential and privi-
leged character of these communications than Murphy him­
self; and he on l1is examination as a witness for· the plain­
tiff on the issues raised by the pleas in abatement and prior 
to his examination on the merits, stated voluntarily, before 
his examination began as follows: 

Q. Were you present at a conference in Winston-Salem, 
North Carolina, with regard to the ag·reement that had been 
made by 1\fr. Lincoln on behalf of his corporation concerning 
Southern Factories & Stores Corporation concerning the se­
curing of options Y 

A. If you will allow me to make a preliminary statement 
pri.or to answering that, I would like counsel for both sides 
to please bear in mind that up to February after these op-. 
tions were started in October I was employed by the Sonth­
ern Factories and Stores Corporation; beginning with Feb­
ruary and then on I was employed by the Virginia Table 
Company and I would like all questions to be confined to 
those two periods because I don't want to be placed in the 
position of having to divulge what I myself consider privi­
leged communications. I was present at that conference. 

No counsel should be permitted to make a statement such 
as this, and then in the face of his own conviction as to the 
confidential character of the communications, deliberately 

I 
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testify as to the dealings which he himself stated were con­
fidential and privileged and about which he refused to be first 
examined for that reason, in order to sustain the cause of 
action of another client. 

RULE IN VIRGINIA. 

This Court has not only sutained the general rule, but in­
deed in its determination to maintain inviolate communica­
tions between counsel and client, it has refused to permit any 
such communications to be divulged, even when counsel is 
jointly employed, unless all clients agree to waive their privi-· 
lege. 

It is held in Virginia by our Court of last resort that, if 
he had been counsel (as he was not) for both parties in tho 
same transaction and at the same time, communications made 
to him ·by either client in regard to the joint matter upon 
which he was retained, are privileged without the consent of 
both, even though made in the presence of each other to either 
joint counsel. 

To state the case plainer, where one attorney is counsel 
for both parties in the same matter and the two clients con­
sult with that attorney a.t the same time in regard to that 
matter, this court held in a well-consid€red opinion that he 
eannot in litigation between them, without the consent of 
both, divulge any communication made in the course of such 
conference by the other. 

Oha.hoon vs. Corwrnonwealth, 21 Gratt. 822, 835-836-837-8::18-
. 839-840-841-842 (1871). In this case -it is sta.t€d by Judge 
Moncure in a long and well-consider~d opinion on this sub­
ject, which was then of first impression in Virginia, the fol­
lowing (p. 841): 

''A man may be counsel for two or more parties concern­
ing the same subject-matter and in all such cases confidential 
communications made to him by one or all of such parties 
Jointly or severally in reference to such matter, are privile,qed 
and the privilege can only be released by consent of the par­
ties; -the privilege being that of each and all of them. If all 
of the parties in this case, Chahoon, Sands and Sanxay had 
employed Lyon as their counsel there ca;n be no doubt, but 
that the privilege could not have been released by the eon­
sent of less than all.'' (Italics supplied.) 

By this pronouncement of our Court (which has never been 
criticized or distinguished by this Court) Judge Moncure, 
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who has always been considered one of the ablest jurists who 
·ever graced our bench, after a long and careful consideration 
·.J~.id down in the plainest languag·e possible the direct state­
ment that where different parties retain· the same counsel in 
the same subject-matter, statetnent made to such counsel by 
them. or any of them jointly or severally is privileged with­
out the consent of all. 

-If this- be the law, and it is in this State, Murphy ·could 
·not testify and, since he was introduced as the star witness 
.of the plaintiff, his testimony should have been excluded anu 
.the verdict should be set aside on that ground~ 

In the foregoing Virginia case Judge ~foncure also said 
(21 Gratt., p. 836) : 

"There is no rule of law better settled than 'that a coun­
sel, solicitor, or attorney shall not be permitted to divulge 
any matter which has been communicated to him in profes­
. sional confidence'.'' 

This privilege is not the privilege of counsel to be exer.:. 
eised by him or not, as he may desire, but it is the pri?.JilA.<Je 
of the client and for his benefit and cannot be released unless 
he agrees. Judge 1\!l:oncure says (21 Gratt., p. 836): 

'' 'This is the privilege of the client and is founded on the 
policy of the la'v which 'viii not permit a person to betray th 

secret which the law has entrusted to him.' 'With respect 
to such communications the month of the witness is forever 
~ealed and he cannot reveal them at any time or in any I>ro- . 
ce~ding, althougi1 the client be no party to it, however hn­
probable it rnay be under the _circ,mnstances that a;ny inj1M·!1 
can resu,lt to hin~ fro1n the disclosu-re and although the rela­
tion of attorney and client has ceased by the ais1nissal of the 
a:ttorney.' '' ·(Italics supplied.) 

The learned Judge tl1en continued by saying that the ques­
tion is a. matter of first impression, but that the n1le stated 
has been firmly established elsewhere and has also been 
adopted here. The opinions of Lord Brougham in two C?ases 
and Sir Edward Sugden and 1\{r. Pepys wer-e then cited and 
it was said ( 21 Gra tt., p. 837) : 

''It wa.s decided by a Judge of distinguished ability who 
though perhaps not so learned a lawyer as some others 'vho 
have graced the profession in England, yet when he applieJ 
his great mind to any subject as he did to the subject of that 

l 
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case, was sure to illustrate and adorn it. • * * He was assisted 
by consultation with Lord Lyndhurst. Tindal, C. J., and 
Parke, J., '* • • than whom England can boast of no greater 
Judges; and the case has been since referred to and relied 
on as settling the law on this subject. 2 Mees. & Welsh, .1.00. 
• • * . We may therefore safely and fairly accept that ca~e 
as a sound exposition of the rule and the reason of it. 'rro 
force from a party himself,' says the Lord Chancellor, in t.he 
case, 'the production of communications made by him to pro­
fessional men, seems inconsistent with the possibility of an 
ignorant man safely resorting to professional advice and 
can only be justified if the authority of decided cases war­
rants it. But no authority sanctions the much wilder viola­
tion of professional confidence and in circumstances wholly 
different which \vould be involved in compelling counsel~ or 
attorneys, or solicitors to disclose matters committed to thP.m 
in their professional capacity and which but for their enJ-· 
ployment as professional men they would not have becorn~ 
possessed of.' 'If touching matters that come within the or­
dinary scope of professional employ1nent they receive a ~orrl­
munication in their professional capacity either from a clieut 
or on his account and for his benefit in the transaction of 
his business, or, which amounts to the same thing, if they 
commit to paper in the course of their employment on his he­
half matters which they know only through their professional 
relation to the client, they are not only justified in withllo.ld­
ing such matters, h'ltt bou1td to 'luithholtl them and will not b~ 
compelled to dis-close the information or produce the paper:; 
in any Court of law or equity either as party or as wit­
ness.' '' (Italics supplied.) 

The Court then discusses the facts in the case before it. 
In that case there was a conference between certain clients 

and their counsel. The counsel did not represent the clients 
jointly, but separately, but all the counsel and all the attorneys 
and all the. parties were present. In holding that comtnnni­
cations were privileged, the Court said, as we have stated 
above, that (21 Gratt., p. 841) : 

''A man may be the counsel of two or more parties con­
cerning the same subject-matter and in all such cases, con­
fidential communications made to him by one or all of s1.wh 
parties jointly or severally in reference to such matter are 
privileged and the privilege can only be released by consent 
of all the parties, the privilege being that of each and all of 
them." (Italics supplied.) 
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The Court then continues (21 Gratt., p. 841): 

· ''They (referring to the parties) might have employed the · ·1 

same counsel or they might have employed different counsel, 
as they did, but whether they did the one thing or the other 
the effect is the same as to their right of communication to 
each' and all of the counsel and as to the privilege of such 
communication, * * ""' they had a right to consult together 
• * ~ and it follows as a necessary consequence that all the 
information derived by any of the counsel from such con-
sultation is privileged and the privilege belongs to each and 
all of the clients and cannot be released without the consettt 
of all of them, otherwise what would such right of consulta-
tion be worth.'' 

It is also held in Tate vs. Tate, 75 Va. 522 (1881), that the 
privilege in such cases is the privilege of the client and not 
of the attorney; and the same rule was laid down in Chahoun 
vs. Commonwealth, supra, where it is said (21 Gratt., p. 
841}: 

''Undoubtedly the privilege in question is that of the client, 
and not the counsel,. and the client may therefore release 
it. • * •. " 

The foregoing is the established rule in Virginia where the 
clients employ the same attorney in the sarrie subject matter 
or where he is a joint attorney for both litigants. In this case, 
however, there was no such joint employment. Murphy was 
counsel, so far as he was employed a.s such by the Virginia 
Table Company alone, and certainly communications mauc 
to him in the course of such employment are privileg·ed even 
though he were counsel at the same time in another capacity 
for the plainti~. The Virginia Table Company had no in­
terest in his dealings with his clients, the plaintiff, and no 
authority or control over him. He was their general coun­
sel and they paid him to the exclusion, of course, of any lia-· 
bility on the Virginia Table Company for any debts, just as 
Virginia Table Company paid him for the exclusive employ­
ment in which he was engaged for them. 

It would largely destroy the doctrine and wipe out entirely 
the reason for the rule which has been so long established, 
to hold that because. an attorney happens to be employed by 
different parties in different capacities at the same time, his 
communications from one would not be privileged because of 
his incidental employment by the other. 
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THE RULE ·STATED ... 

The Court admitted the testimony of Murphy over ob­
jection upon the ground that he was counsel for both parties 
at the same time, although.he was not joint counsel, but em­
ployed separately and paid separately in separate transac­
tions. 

There is authority in other jurisdictions that the doctrine 
of privileged -communications does not extend to communi­
cations made by litigants to an attorney who is counsel for 
both. .The court will examine the cases relied upon to sus­
tain this doctrine. It will find without exception that in every 
sing·le case the attorneys whose evidence was introduced were 
counsel for the same parties i'l~ the same matter; that is, they · 
were counsel for both parties in connection with the san1e 
subject, and the communications admitted were for the joint 
.benefit of both. In no case is there authority that comrnunt­
cations atTe privileged, becQ/use made to the co'lwmon cou-nsel 
for both pa1·ties employed in a diff ere1~t capacity and for a 
different pulrpose by each. In fact a number of the juris­
dictions-the majority of them-go so far as to require that 
snch communications, in order to be introduced, must have 
been made in the p·resence of both parties to their joint coun­
sel and it is not sufficient if they were made by one party in 
the absence of the other, although the same counsel repre­
sented both in the same subject-matter. 

The reason for the rule, which has such a wide applica­
tion and is so ·well recognized, that privileged communica­
ti9ns are inadmissible is that a client should .be able to speak 
freely to his counsel without fear of having such evidence 
introduced. Judge Moncure, in the case we have referred 
to from Virginia, has given the reason for the rule a great 
deal better than we possibly could. The only reason for its 
relaxation in those jurisdictions which do relax it, where the 
same attorney is counsel for the sa.me parties in connection 
with the same subject-matter, is that such communications 
are regarded as for the benefit of both pa~ties and made with 
the knowledge of both and therefore the reason for the rule 
ceases. This is not true where the communications are made 
separately in regard to a separate matter or in connection 
with a separate employment. · 

The text writers in Corpus Juris and Ruling Case Law lay 
down the rule that communications are not privileged where 
the attorney is counsel for both parties in the same matter, 
but none of them and none of the decided cases hold that 
where the counsel represents his clients in different capaei-
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ties at the same time, communications by one to such counsel 
are not privileged. ·we have been unable to find any case-­
and ·\\Te do not believ:e that opposing counsel can find any 
case-where the waiver of .privilege extends to a ease where 
eounsel is simply common counsel and not counsel for both 
in the same matter. 1fr. Taylor, in his able work on evidence,. 
Vol. 1, page 796-97, section 926, says, in speaking o~ the doc­
trine of privileged communications where counsel is employed 
by both parties : 

"If a solicitor be employed for two parties as for: mort­
gagor and mortgagee and pursues on behalf of the former 
his abstract of title, he cannot against him disclose their con·­
tents and where a professional man 'vas engaged by a ven­
dor and purchaser to prepare the deeds and the draft con­
veyance was confidentially deposited with him by both par­
ties, it was held that he could not produce it at the tl·iai 
against the interest of the purchaser's devisees, though witb 
the consent of the vendor. :If * * . vVhere two persons hav­
ing a dispute had a claim made by one of them upon the· 
other went together to a solicitor, when one of them niRdo 
a statement & ~ " it was held in a subsequent action between 
these two persons that both the statement and the letter were 
admissible in evidence.'' 

The learned textwriter then in our opinion states wbat is 
the rule in those jurisdictions where it is relaxed. He says·~ 

·''In all of these cases the question would seem to be; was 
the communication made by the party to the witness in the 
character of his own exclusive solicitort If it was, tl1e bouu 
of secrecy is imposed upon the witness; if it was not, the 
communication 'viii not be privileged.'' 

And it seems to us that this is the criterion in the States 
which adopt this doctrine (which has never, however, heeu 
the rule in this State}. Under the decision that we l1ave re­
ferred to, Judge JYioncure states that all must concur before 
the privilege is released. The mere fact that one party knows 
that an attorney he employs may be counsel for another does 
not render statements tnade to such attorney as his exclusjve 
attorney admissible. In tbis case, JYiurphy, in connection 
with the work which he did as shown by the testimony and 
by the fact that he was paid solely by the defendant, was the 
exclusive attorney of the defendant, and as such, communica­
tions made to him arc privileged. 
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The Courts have repeatedly said that it is immaterial 
whether the communications injure the client or not. Their 
admission is prohibited on the ground of public policy. In 
discussing this matter, Mr. Wharton, in his work on ]]vi­
dence, Vol. 1, page 562, Section 588, says : 

u It is easy to conce·ive of cases in -which t-wo or 'more per­
sons employ a lawtjer as their comtnon agent. So far as com­
munications made to him by them are concerned they are 
privileged against a stranger, but it is otherwise as to thenl­
selves as they stand on the same footing as to the lawyP.r 
and either can compel him to testify against the other as to 
communications in the course of employment." (Italics Rup­
plied.) 

This strengthens the contention· we have made. The ent­
ployment must be by both in the same matter and they both 
must be liable for fees and both interested in the result. In 
this case the employment of l\furphy was entirely distinct 
from his duties to the plaintiff. 

Mr. Wharton, however, continues and states this limitation 
to the rule: 

"Papers put in his hands by either party not for the pnr­
pose of showing them to the other, but for his exclusive in­
formation, he will not be permitted to co1nmunicate.'' 

· Thus, again, recognizing the fact that although he ma.y be 
counsel for both, yet he cannot testify as to matters entrusteu 
to him in confidence by either, separate and aJ)art fron1 the 
other. 

The rule appears to be otherwise in Virginia. In Cla.y vs. 
TiVilliarn,s, 2 lviunford 105, 113, 121, 122 (1811), the plaintiff 
and the defendant employed the same attorney to prepRrc 
a bond for them. Litigation subsequently resulted and the 
deposition of the attorney was taken as to ''rhat occnrred 
between the parties. As the case was reversed Tucker and 
Brooks, JJ., in their opinions mentioned the deposition with­
out deciding whether it was admissible or not; but in t.lw 
opinion delivered by Roane, J., he said (2 l\funford 121-1.22): 

"The sole witness, whom she opposes to the answer of 1\tfr. 
Clay to the cross-bill is l\{r. }\PRobert. He was a.n attor­
ney, confidentially employed, according to his own aceount, 
by both the parties, to transact the business between then1~ 
He was an attorney; for although this is not sa.id by him or 
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others in detailing the circumstances of that particular trans­
action (no question being asked him upon that point), yet, 
very shortly afterwards, he got a judgment upon the bond, 
as the attorney of the plaintiff, as appears by the record, 
but he was at least the scrivener who acted confidentially be­
tween the parties, in drawing the bond in question. 

"The settled law upon this subject ·is, that ·counsel or. at­
torneys, so far from being obliged, are not permitted to give 
evidence of such matters as come to their knowledge in the 
way of their profession; that this principle extends even 
to scriveners acting as attorneys in any particular transac­
tion; nay, even to interpreters going between the -attorney 
and his client; that this is not the privilege of the counsel, 
etc., but of the client; without which it would be impossible 
that any business could be done with safety; that a court 
will even stop a witness of this class seeming desirous or dis­
posed to reveal confidential communications; and that courts 
of equity will refer the depositions of such witnesses to a­
master, to expunge so much thereof as shall be found to be 
of this character. (Such reference was not necessary in the 
case before us, as the whole of the testimony contained in the 
deposition is of that character.) All these posit~ons are to 
be found in 2 Bac. 579 and the cases there cited: thev aro 
.bottomed upon the soundest propriety, and go to the ~utter 
exclusion of the testimony of Mr. ~!'Robert in the case before 
us.,, 

The same result was reached by the Supreme Court of 
Missouri in Hull vs. Lyon, 27 Mo. 570, 576 (1858), where it h; 
said: 

" * ""' * Thoug·h Hull, the plaintiff,. had an interest ·with 
Moore in the matter about which the common attorney was 
consulted, he had no right to any communications Moore. 
might have made. The aim of the evidence was to affect. 
Moore and those claiming under him. Any information 
~loore n1ay have communicated, or any facts he may have 
stated, or admissions he may have made, to his attorney, can­
not be disclosed at the instance of one who had a hostile . 
interest in the subject of the consultation, although he at­
tended it and employed the same attorney to devise as to 
his rig-hts. and interests .in the matter about which they con­
sulted. The consent of both parties was necessary to make 
the attorney a competent witness. * ;It * . '' 

Examination of the leading cases taking the opposite vie\v 



Va.-Lmcoln Fur~. Corp. ·v: So'. Fae. & Stores Corp. 35 

from the Virginia. doctrine show~- t~at c9mmunicatiop.s made 
by one client to his attorney are jlpt admissible in favor of 
another '-client of the same att~i"ney, tniless the attorney was 
employed in a common matter and the commuication was 
made to the attorney in the ·.pres~Iiee o:f the other. ·.The ru~e , 
is thus stated in Dom;in,q·uez vs. Oit~zens' Bank and Trust Com­
pany, 62 Fla .. 148, 56 So. 6~2 (19~1), a case in which the same 
attorney was employed by both parties, but where the con1-
muni.cation was made by one of the parties to the attorney 
in the absence of the other party {56 So. 683) : 

''It is doubtles·s the law· that, where an attorney represents 
both or all the parties in a transaction, conversations and 
trans3:ctions between such' parties in the presence of the at­
torney and eaeh other are not privileged conversations, but 
such attorney may be r:equired to testify to such conversation:-:; 
and communieations; but we think the better rule is· that 
where the facts are such as they may here appear to be, vh;., 
that plaintiff went along to see 1\t[r. Gunby, as he says he did, 
because he was his retained attorney, and made statements 
to him in the absence of the other party, and which was ap­
parently confidential, the trial judge committed no error iu 
refusing- to allow Mr. Gunby to testify." 

In Virg·inia, as above pointed out. the evidence is not ad­
missible, although the communication was m·ade in the pres­
ence of both parties. Murphy was employed to attend to 
leg-al matters for the defendant that had nothing whatsoever 
to do with the alleged transactions between the plaintiff and 
the defendant. These communications were made to Mur­
phy, not in the presence of the plaintiff, but in the plaintiff's 
absence and to him as the defendant's attorney. N otwith­
standing this fact, the Court permitted Murphy to introduce 
letters and other correspondenee passing between his client, 
the defendant, and himself, to support the large claim oi his 
client, the plaintiff, and to testify with reference to many 
disclosures made to him by the defendant to which the plain­
tiff had no right. 

As has. been said, it would be a monstrous rule indeed 
which permitted any attorney to disclose all ·of the secrets 
confided to him by one client simply because another client of 
the same attorney became involved in litigation with the first 
client. 

We submit, therefore, on this particular point, that the 
oCourt erred in permitting ·Mr. Murphy to testify. 

If the Court will read his testimony when he was intro--
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duced .Jts a witness on the issue before the Court on the plea 
in .abatement, it will find that lVIr. J\1:urphy took occasion to 
preface his testimony with a voluntary statement in which 
he stated that his relations with the defendants were such as 
to render such testimony privileged and he made the speeific 
request that he be not asked any questions in connection with 
.such employment (Transcript of first hearing, R., pp. 21-22). 

His attitude was changed considerably at this trial, bpt 
the reasons which in1pelled him to recognize the rule at that 
time apply with equal force today. 

He was considered by opposing counsel as his major wit­
ness. He. introduced a voluminous mass of testimony relat­
ing solely to his independent employment in which the plain­
tiff had not the slightest interest and for which employment 
they were not liable for a dollar fee. His expenses, his fP-es 
for -all of this work which 'vas exclusively done for the de­
fendant, were paid for by the defendant to him as its conn­
sel, and he would have been employed as sncl1 under the cir­
cumstances whether he 'vas counsel for Southern Factories 
and Stores, the plaintiff, or not. 

It would largely destroy the n1le to permit or compel coun­
sel . who happen to represent the same clients at the san1e 
time in different matters to div:ulge the privileged comnluni­
cations made by any of thcn1 to l1im 'vhile he was so P-m­
ployed in ·connection with widely separate duties. 
· It is, therefore, respectfully submitted that the trial court 
erred in achnitting the testimony of James B. Murphy. 

TI-IIRD ASSIGNJ\f.ENT OF ERROR. 

Z'he Trial Court E1·red in Refu,..f{in,q the Defendant's Instruc­
tions, lJI, N. Q, R and 8. 

The fourth count of the declaration charged that the de­
fendant requested the plaintiff to visit various stores upon 
which it held options, to take inventories thereof, appraise 
accounts and bills receivable, adjust taxes and insurance. se­
crue lease-holds and do sundry other acts, which the plain-
tiff did and for which the defendant ag-reed to pay. · 

The plaintiff's witness, Wahab, testifi·ed that the agree­
ment between the plaintiff and the Virginia Table Company 
was that '' 1\{r. J{imhrell 's organization 'vas to take the in­
ventories and J\1:r. Lincoln was to pay him for the expense 
of taking those inventories." (R., p. 486.) He further te:::;­
tified (R., p. 500) '' * * * It was my understanding that the 
Virginia Table Company was to reimburse the Retail Stores 
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Service for the amounts they paid towards taking inventories 
and doing the work and they were lik~wise to reimbu~se the 
Southern Factories and Stores ·Corporation for the amounts 
that the Southern Factories and Stores ·Corporation ex­
pended, but there was no attempt to define costs at that thne 
-what constituted cost.'' (R., p. 500.) 
- Apparently, pursuant to this understanding, the plaintiff 
corporation rendered to the Virginia Table ·Company a bill 
for taking inventories which amounted to the sum of Eight 
Thousand Eight Hundr·ed Twenty-six Dollars and Eighty 
Cents ($8,826.80) (R., p. 295). This bill, ~Ir. Fleming testi­
fied ''includes our record of the time of the people that worked 
on inventories according to the definite time and amount". 
Asked, ''How do you arrive at the figures 1 '' he testified, '' Ac­
tual salaries and expenses we paid on our books to· the meu 
working on your work.'' He was then asked, ''That repre­
sents the actual amount paid by your organization to your 
men for work done for \l'irginia. 'J.iable Company¥", to which 
he answ·ered, "That is for inventories, yes". (R., p. 296). 

On his direct examination ~[r. lPleming introduced as "f~x­
hibit R. F. No. 63" a letter written to him by C. C. Lincoln, 
Jr., under date of Decem.ber 19, 1929, after the bill had heBn 
rendered to the Virginia Table Company, in which ~Ir. Liu­
coln said (R., p. 196), 'i."\Ve are anxious to get our books 
straightened up before the end of the year and I will appre­
ciate it if you will forward me settlement for the balance of 
Southern Stores account less the bill you rendered for or­
ganization expense. It seems that this bill is in order, hut 
rather stiff for us to have1 to pay along with the other ex-· 
penses we have met. However, there is no other way out 
of it and the only thing we can do is to pay it now and 1.ry 
to work something out of it later. • • • . " At that tin1e 
the plaintiff corporation owed the defendants somewhere in 
the neighborhood of $16,000 to $17,000 (R., p. 1240). As the 
plaintiff owed the defendants approximately twice the an1onnt 
that the defendants ·Owed the plaintiff for the expenses con­
nected with the taking of the inventories, Lincoln's letter 
of December 19, 1H29, was a clear acceptance of the account 
as rendered him by the plaintiff and contains a clear and un­
equivocal direction to the plaintiff to apply to its aoconut 
the amount of the bill so rendered, namely, $8,826.80. .The 
transaction, therefore, .became a binding obligation on the 
plaintiff and the authorized agent of the defendants. Having 
rendered an account based on the actual expense of the taking 
of the inventories, the plaintiff made au irrevocable election 
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and is now estopped from demanding more. on that account 
than the total of the bill rendered, namely, $8,826.80. 

The· defendant, therefor€, requested the Court to give in. 
structions M, N, Qt, R and S (R., pp. 1495-1498). Instruc~ 
tion M told the jury that, where a party has an election be:­
tween sev:eral inconsistent courses of action, he .will be con­
fined to that course which he first adopts, and that the elec­
tion, if made with knowledge of the faete, was itself binding 
on the party adopting such course of action; and, therefore, 
that, if they believed from the evidence that the plaintiff, 
after the completion of its services in taking the inventories 
and making the appraisals referred to in count number fou1· 
of its declaration, rendered to the Virginia Table ·Company 
a bill or account therefor based on the actual expenses in­
curred ·by the plaintiff in the doing of such work, this con­
stituted an election on the part of the plaintiff to charge only 
the sum of $8,826.80, the amount of the bill rendered for its 
services in and about said work, and that the plaintiff's re­
covery under that count would be limited to the sum of 
$8,826.80. Instructions N, Q, RandS stated the same propo­
sition in varying forms. 

It is well settled that where one having an account against 
another renders a' statement therefor, the transaction is bind­
ing upon him and thereafter the party rendering the same 
is held to have made an election which he is estopped from 
repudiating. 

The reason upon which the rule is founded is in the nature 
of an equitable estoppel. In Townes vs. Birchett, 12 Leigh 
173, 193-194, the Court of Appeals speaking through Tucker, 
P., said: 

'' • *. * The rule is founded in good sense and jus-tice. If 
a party does not deny what his adversary states in his pres­
ence and hearing, we infer the truth of the statemen~ from 
his silence and apparent acquiescence. • • •.'' = 

THE DOCTRINE ·OF ELECTION AND ESTOPPEIJ. 

In Georgia Hom.e Insur01nce Co. vs. Goode & Co., 95 Va. 
751, 759 (1898), the plaintiff insured his property with the 
defendant company. At the time the policy was obtained the 
property was cov-ered by a small mortgage and the agent told 
the plaintiff that the mortgage was too small to be included 
in the application; whereupon the plaintiff left it out of the· 
paper. In the proof of loss :tiled by the plaintiff the facts ' 
with reference to the mortgage and the reason why it was 
omitted from the application were stated. The defendant 
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company objected to the proof of loss because of certain al;. 
le.ged defects and required new proof of loss to be made, but 
made no illusion whatever to the existence of ·the lien no1· 
claimed tha.t it was any ground of forfeiture of the policy. 

··.Subsequently it declined to pay the loss, assigning as ground 
therefore that the failure to me.ntion . the mortgage in the 
·application rendered the policy void. The Court held that 
this was not a good defense -and in holding the company 
est~pped on account of its eleetion said {95 Va. 759) : 

' ~ i It was only upon the theory tha.t the policy was valid · 
that tlie company had any right to demand a further proof 
of loss, or to require the invoices to be furnished. If it in-

. tended to claim that the poHcy was v:oid because the deed of 
trust was not disclosed in the application, it ought ·to have 
so stated, and not required the insured to deliver new or 
additional proofs of loss, and to furnish invoices of the goods 
destroyed. It will be presumed from these circumstances that 
the company elected to waive the forfeiture. 'A party can-. 
not oooupy inconsistent grounds or positions; and where he 
has an election -between in~onsistent courses of action, he 
will be confined to that which he first adopts. Any decisive 
act of. the party, done with knowledge of his rights and of 
the facts, determines his election and works an estoppel.' 
Bigelow on Estoppel ( ~d Ed.), 562 ; TV ebster vs. Phoenix Ins. 
Co., 36 Wis. n7; and 2 Wood on Insurance, Sec. 526." · 

In Arwood vs. Hill's Adm'r., 135 Va. 235, 242, this· Court 
again .said : 

''A· party cannot, either in the course of litigation or in 
dealing in pais, occupy inconsistent positions. Upon that rule 
election i~ founded; a man shall not be allowed, in the lan­
guage of the Scotch law. 'to approbate and reprobate'. And 
where a man has an election between several inconsistent 
courses of action, he will be -confined to that course which he 
first adopts; the election, if made with knowledge of the facts, 
is itself binding, it cannot be withdrawn without due con­
sent; it cannot be withdrawn thou,e:h it has not been acted 
upon by another by any change of positions. Bigelow on 
Estoppel, page 733.'' 

In 21 C. J. Title, Estoppel, page 1111, Section 111, it is 
f stated! 
.I 

,. 

''If in making a contraet, the parties agree upon or assume 
the existence of a particular fact as the basis of their negotia­
tions, they are ·estopped to deny the fact so long as the con-
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tract stands, in the absence of fraud, accident, or mistake-.. 
There can of course be no estoppel as to matters not included 
in the contract" 

In Headley vs. H oopengarner, 60 W. Va. 626, 640, 55 S. E'. 
7 44, 7 49 ( 1906), the court said : 

. ~'There are two kinds of estoppel by contract-on~ where 
the party is estopped to deny the truth of the facts agreed 
upo~ and ~ettled by the terms of the contract, and the other 
is an estoppel arising from the acts done under or in per­
formance of the contract. 'If in making a contract the parties 
agree upon or assume the existence of a particular fact as 
the basis of the negotiations, they are estopped to deny the 
fact so long· as the contract stands.' 16 Cyc. 719; G,ra11,d .Rap­
ids Fourth Nat. Bank vs. Onley, 63 :Mich. 58, 29 N. vV. 513."' 

It is, therefore, submitted that error was committed in re­
fusing to instruct the jury as requested in Instructions .NI, 
N, Q, RandS. 

FOURTH ASSIGN1\1:ENT OF ERROR. 

The Trial Court Erred in Admitting the Plaintiff's Evidence 
as to the Alleged Breach of lVIt Alleged Parol Contract 
set up in the Second I!art of the Fifth Count of the Dec­
laration, and its Action, in 8~tbsequently 8.triking the 
Plaint·iff's Testi1nony on this Point did not C1tre the Er­
ror. 

At the outset of the case the plaintiff undertook to prove 
that on July 19, 1929, the president of the defendant corpo­
ration, Mr. C. C. Lincoln, Jr., assured the plaintiff that if for 
any reason the bankers wouldn't finance the merg~r that he 
would throw his assets in "rith the stores on the same basis 
as they threw their assets in and form an individual merger 
which would be financed later, and that in consideration of 
this promise the plaintiff rcne\ved the option on its stores 
theretofore given the defendant. (R., p. 17.) 

Before this evidence was introduced it was objected to (R.,. 
p: 16), and the objection argued at length. (,R.,. pp. 36-39, 
43.) . . 

On July 20, 1929, the plaintiff entered into a written con­
tract with the defendant (R., pp. 19-35 ), which related to the 
whole subject n1atter of the renewal of the option and which 
contained a stipulation to the effect that there \Vere no verbaJ 
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agreements of any kind or character in addition to or in con­
flict with the provisions of this contract. ( R., pp. 33-34.) 

This evidence was clearly inadmissible as being at variance 
with the allegations of the second part of the fifth count of 
the declaration, and as being an attempt to vary the terms of 
a written contract by parol testimony, the written contract 
being under seal, and also ou the ground that the alleged offer 
was so uncertain as to price and as to terms as not in law 
to amount to a binding contract. 

The Court permitted the plaintiff to go into this alleged 
parol contract fully by witnesses from distant points and 
thereby compelled the defendant to procure and bring to the 
point of trial witnesses frpm vVilmington, Delaware, .Bristol, 
Tennessee, and other remote cities. 

A voluminous mass of testimony was introduced on this 
,-point, consuming 1/3 to 1/2 of the entire time of trial. The 
damages w·hich it is claimed resulted from the breach of this 
alleg·ed parol agree1nent were also enumerated at leng-th and 
com1nented upon by the various witnesses. 

In fact, it is confidently alleged that any damages on the 
account of the disruption of business was at first claimed 
solely upon a breach of this parol agreement, and that dam­
ages caused by the requests of the defendant was an after­
thought. Tl1is iB not a mere assumption on the part of the 
defendant, but is borne out in every respect by the very posi­
-tive direct testin1ony of 1\tir. R.ives Fleming. This witness, 
the President of the p~aintiff, and moving figure in the prose­
cution of this action, was asked in the 1nost specific way to 
enumerate the causes of action his company asserted and the 
injuries sustained by the alleged breaches by the defendant. 

His examination by the defendant began with the state­
.ment that it was desired now through him to make plain to 
the Court and jury the precise contentions of the plaintiff. 

He was asked if his company had suffered any injury or 
claimed any damage by reason of any other acts of the de­
fendant other than (1) failure to pay for options, (2) the fail­
ure to pay the reasonable value of services in taking inven­
tories, etc., and (3) for damages following the breach of the 
parol contract of July, 1929. (R., pp. 246-248.) 

He replied specifically that no other injury had been sus· 
tained and no other damag·e claimed. He said positively that 
no. damage was claimed for any breach except failure to pay 
·for options and inventories until the meeting at Marion, 'vhen 
-the parol agreement was alleged to have been made in J u~y, 
1929. (R., p. 248.) 

During the entire trial the theory of the plaintiff was that 
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damages to its business had resulted from the breach of this 
alleged parol contract. 

The Court had b€fore it when the objection was first made 
to the evidence in regard to this parol agreement all of the 
facts upon which to base a decision as to the relevancy and 
admissibility of such testimony. 

The jury, however, was permitted to receive all of this 
"testimony. A considerable portion of it served to contra­
dict the witnesses for the defendant, and in so far as this was 
the case necessarily resulted in such doubt as to their credi­
bility and truthfulness as such testimony might be calculated 
to produce. During the entire trial damages were alleged and 
and claimed on account of the breach of this parol agreement. 

Jurors are but human. It is respectfully submitted that it 
is impossible for them to distinguish between evidence which 
is admissible and evidence which is not admissible at the 
completion of such a long and tedious ti'ial, even though their 
attention might be directed to certain testimony and they 
be required to disregard it in arriving at their verdict. 

It is not within the bounds of human nature or in the 
capacity of the ordinary mind to be ab~e to make the nice dis­
tinction in evidence whichjt is believed the ruling of the Court 
in this case necessarily compelled the jury to make. 

After two weeks trial they could not be expected to differen­
tiate between damages claimed during the first days of the 
trial and damages for disruption of business due to other 
causes. This ·would be beyond t~1e bounds of the most skilled 
technicians. · 

When the entire trial was over and the mass of this inad­
missible testimony had gone in, the Court attempted to strike 
it out by Instruction XY (R., p. 1473), and thereby remove 
from the minds and thoughts of the jury and impression whicl1 
may have been gained during the trial by reason of its ad­
mission. 

It is quite possible that the entire verdict may have been 
based upon the plea for damages alone, and where, in a case 
of this character, it is impossible to ascertain how the jury 
arrived at its verdict, then it must be taken as having been 
arrived at upon any ground alleged. 
· It is well known that the general rule is that where testi­
mony is exc~uded or withdrawn, the error in its admission 
is cured. It is well determined that it is the duty of the 
Court, where it has all the facts before it, to exclude improper 
testimony so as to prevent- any impression on the jury by rea­
son thereof. The reason for this rule is well founded. But 
it is not believed to be_ a practice which is conducive to the 
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-ends of justice to permit such damaging evidence to make 
its impression which from the very nature of the human 
mind cannot be eradicated, no matter what the instruction of 
the Court may be. 

This being recognized the exception to the rule is as well 
established as the rule itself; and that is in a case where it 
may be ~onsidered that such evidence, either from its nature or 
on account of the circumstances of the particular case, has 
be-en so introduced, or is of such a character as to have pos­
sibly or probably influenced the verdict, it is considered that 
its final exclusion does not remedy the error in its wrong-
. ful admission. · 

And this case which continued over a period of such a long 
·time with such a mass of documentary and verbal testimony 
is upon a far different ground from the usual civil action, 
which is generally completed within a day or so, where it is 
eomparatively simple for the jury to apply the instructions 
of the Court to the exclusion of testimony, and remove it 
from their thoughts in arriving at any verdict. 

It is well known 'vithout citing authority that there are 
many cases where the remarks of counsel or the introduction 
of testimony,. if improperly permitted or admitted, are con­
sidered to so influence the jury as that instruction to disre-
gard is not sufficient to remedy the error. · · 

In the leading case of Throckmorton vs. Holt, 180" U. S. 
554; 45 L. Ed. 664, 671, 672, this distinction is well recog­
nized. In that case Mr. Justice Peckham, in delivering the 
opinion, said: 

''The general rule is that if evidence which was taken in the 
course of a trial be " 1ithdrawn from the consideration of the 
jury by direction of the presiding Judge that such direction 
cures any error which may have been committed by its in­
troduction.~.' (Citing several cases.) 

''But yet there may be instances where such a strong im-
pression has been made upon the minds of the jury by illegal 
.and improper testimony that its subsequent withdrawal will 
:not remove the effect caused by its admission and in tha't 
'case the general objection may avail on appeal or writ of e.r­
·ror. • «= *" 

' · In. speaking of the evidence admitted in that case the 
learned Justice continues : 

''This evidence was recorded up9n the trial as of con-
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, siderable importance. The question of its dismissal wa~ 
raised in the early stages of the trial and the evidence was ex­
cluded. a It was again raised while the case was with the con­
testants and the evidence admitted at their instance and sev­
eral.witnesses sworn in regard to it. • ~ 8 It is not a 
case therefore of the introduction of merely irrelevant evi­
.dence such as was stated in Pennsylvania vs. Ray, 102 U. S. 
452; nor like the case of Hopt vs. Utah, 120 U. S. 5430; where 
the testimony of a single witness and physician as to the di­
.rection from which the blo'v was delivered had been admit­
_ted a~d where it was held that if it had been erroneously 
admitted, the subsequent 'vithdrawal from the case with the 

. accompanying· instructions cured the error. That was a plai-n 
question, of evidence on a single point and on the part of one 
witness only. 
· ''Here was a case where several 'vitnesses gave opinions 
in regard to the haud,vriting in the disputed paper * * * 
which were the 'vitnesses based their opinions largely upon 
both foundations and the jury could not be expected to ac­
:curately recall it after a long trial lasting several weeks. 
Nevertheless it was called upon to separate and cast aside 
_that portion of the evidence which had been based upon such 
_facts and after excluding that evidence determine as to the 
value of the remaining opinions based upon the knowledge 
of haJtdwriting· only. It is at least questionable 'vhether the 
. case does not come 'vithin the· exception to the rule by reason 
the possible impression produced upon the jury during th~ 
long trial in 'vhich the evidence of several witnesses upon thig 
point was given after much opposition and long argument 
as to its admissibility. • -~ $ The witnesses who testi­
fied * * * may have made the deepest impressions upon 
the jury and they may have failed to realize that it was those 

·particular witnesses whose evidence on the subject was to be 
withdrawn. * ~ * This 'vas called for by the directions 
and without naming a single witness or recalling to the jury 
_the fact that it was his particular- opinion regarding the 
handwriting which was withdrawn. This was a somewhat 
difficult task for any mind and there was no certainty un­
der such general directions that it was properly understood 
. or that 'vith the best intentions it was fully performed. In 
such a case as this and under the particular facts herein, '\VH 

think the names of the witnesses should have been given· and 
the specific evidence which was given by them and which they­
had withdrawn should have been pointed out.'' 

The same rule has been recognized in this State. 
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Wash. & 0. D. Co. 'Vs. Ward, 119 Va. 334, 339-40 (1916). 

In 29 Cyc., pp. 775-783, cited by the Court of Appeals in 
Wash. & 0. D. Co. vs. lJT ard, 81tpra, it is said (pages 782-783): 

'' * • • Ordinarily -error in the admission of evidence 
is cured if the court o·rders the evidence to be stricken out 
and instructs the jury to disregard it. If, however, the preju­
dicial effect of the evidence upon the jury has probably not 
been fully overcome by such action, a new trial may be ai. 
lowed.'' 

In the case at bar some witnesses testified as to damages 
both before and after the alleged parol agreement. The prin­
cipal evidence as to damages was loss of profits, and this evi­
dence consists of one statement which at the time it was in­
troduced was alleged to have been caused 1Jy the breach of 
the alleged parol agreement. (R., pp. 887-890.) Just ho\v 
much of it was claimed fron1 this other cause was not mad(~ 
plain. No evidenc-e of damage sole~y because of disruption 
of business on its other cause was introduced. 

It is submitted, therefore, that the Court should have 
promptly overruled tl1e testimony when introduced, refused 
the evidence of many witnesses who testified in regard to it. 
and whose testimony it was apparent during the trial had a 
great impression upon the minds of the jury. These 'vitnesses 
were repeatedly questioned by jurors themselves upon points 
on which thev differed from the evidence of the defendant. 
and it is but ·natural that their evidenc-e luid the result thai. 
it may reasonably be ~ontemplated to have and justified the 
reason for its introduction which was to contradict the de­
fendant witnesses and thro\v doubtupon their credibility, then 
it is at least within the bounds of probability that such inl­
pression remained during the entire trial, could not be eradi­
cated by any instruction of the Court, and contributed to the 
verdict. 

FIFTH ASSIGNlVI:ENT OF ERROR. 

The .Trial Court Erred in Re/'ztsing Defendant's lnstt·uc­
tion "G". 

Aside fron1 the evidence as to the causes of action relating 
to the options, the taking of the inventories and the apprais­
ing of accounts, the testimony offered by the plaintiff as to 
the damage sustained by it on account of the alleged implied 
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contract set up in the fifth count of the declaration was vague 
and too indefinite to afford the basis of a v~'rdict. This evi-

"dence consisted of the testimony of Mr. Hoke Murray, the 
plaintiff's treasurer, who testified that the plaintiff began 
the operation of its stores in May, 1928 (R., p.1004), and that 
the profits made during the months of May, June and July 
1928 exceeded the profits for the same months in 1929 by 
Twenty-four Thousand Eight Hundred Twelve Dollars and 
Thirty-two Cents ($24,812.32), and that he did not know of 
any other reason outside of the situation between the plaintiff 
and the defendants to account for this loss (R., pp. 1005-6)~ 

The defendant, therefore, requested the court to give the· 
jury instruction "G" (R., p. 1493), w;llich reads as follows: · 

"'The Court instructs the jury that before they can fix any 
·damages in this case, there must be proof thereof to such an 
extent as that they can accurately fix the amount of' same; that 
they may not award damages as are conjectural, speculative, 
or imaginary; and that the plaintiff must prove the amount of 
his damages with that degree of certainty which enables the 
jury to accurately fix the same.'' 

The court refused the instruction, however, to which_the de-
fendant excepted. · 

It is axiomatic that the verdict m":lst correspond to the proof. 
It is true that there is a line of cases relied upon by the 
Court to sustain the ruling on this subject which hold that 
after verdict the Court will not disturb a verdict because it 
was unable ·to tell from the evidence how the jury arrived at 
the damag·es and holding that in assessing damages the jury 
1uust be given some leew~y. 

This· is a vastly· different matter from instructing the jury 
that they may estimate the damages whether the evidence 
warrants it or not; by refusing this instruction the Court re .. 
fused the defendant the right to have the jury told that as a 
matter of la'v they could not go outside the evidence in order 
to assess the damages. The only damage proven in the case 
was loss of profits. There was no other testimony of any pe­
cuniary loss, and since such damages are necessarily specula­
tive, it should be the policy of the Court to require strict 
proof of the right to recover and strict proof of the facts 
upon which a recovery could be based. 

It is undoubtedly true that in effect the Court refused to 
tell the jury that in assessing damages they must abide by 
the evidence. Certainly it is not the policy of the law to per-



I. 
I 

Va.-Lili.coln:Fu'rn.: Corp .. v. ·So; Fae. &J Stores Corp. 47 

mit the members of a jury to go outside the evidence in fixing 
the amount of damages. Damages must be proven with that 
-certainty which·th~ law requires before the jury can base any 
verdict on the evidence. 

In the recent case of .So~tthern Railway vs. Burton, 149 Va • 
.364, 370, Judge ;rrentis said: 

''The Courts have gone far, and we believe none further 
than this court, in enforcing the verdicts of juries; but there 
is a limit beyond which we sl1ould not go. That limit has 
been reached in this case. The burden is al!ways upon the 
plaintiff clain~ing damages to show the amount with reaso?~­
able certainty. * • • (Italics supplied.) 

This lat~ pronouncement of this Court is not dictum but 
a positive statement of the law in one of the lat~st Virginia 
cases. This statement is all that th~ defendant asked be in­
corporated in its instructions. The instruction told the jury 
that the damages must be fixed with sufficient certainty to en­
able them to correctly ascertain the amount, and if this is not 
true, the converse must be true, which is, that the jury do not 
have to have evidence before them which is sufficient to :fix 
damages, but, on the contrary,. may assess damages without 
a sufficient an1ount of evidence upon which the same may be 
reasonably based and by which 'the same may be reasonably 
ascertained. 

B1t-rruss vs. Hines, 94 :Va. 413 (1897). 
Connelly vs. West. Union Tel. Co., 100 Va. 51 (1902). 
Dexter-Portland Co. vs. Acme Co., 147 Va. 758 (1926). 

All of the cases, as we have. said, which refer to this ques­
tion and r~lied upon by the Court, are cases where the Court 
was referring to a situation after a verdict. In none of them 
does the Court say that the jury should not have sufficient 
evidence before it upon which to estituate damages, and we be­
lieve that it would be contrary to every principle of jury trials 
to refuse an instruction, the only effect of which is to t-el! 
the jury that they must have sufficient evidence upon which 
to ascertain damages before they are warranted in determin­
ing the amount. If the contrary were true-and it must be 
true if the instruction is wrong-then juries are warranted in 
aseessing damages in any amount whether the evidence war­
rants it or not. 
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SIXTH ASSIGNMENT OF ERROR .. 

The; Trial Court Erred in Ref'usilng to Stestain; the Demurre·r 
to the Declarat-ion Based on. a Misjoinde1· of 

Cau.ses of Action. 

The declaration sets forth that the liabilities alleged were 
incurred by the Virginia Table Company; that subsequently 
thereto the Virginia Table Company disposed of all of its 
assets to the Virginia-Lincoln Furniture Corporation; that 
that corporation assumed all of the liabilities of the Virginia 
·Table Company,. and that subsequently the Virginia Table 
Company was dissolved. 

The plaintiff joined both the Virginia Table Con1pany ancl 
the Virginia-Lincoln Furniture Corporation as defendants 
in its notice of motion. 'l'his was a clear misjoinder of cause~ 
of action as clearly appears from the decision of this Court in 
Langhorne vs. Richtnond R. Co., et als., 91 .Va. 369, 376 (1895) .. 
In that case the declaration a!leged that the injury had been 
inflicted by one company, and that subsequently that com­
pany had consolidated with a second company, and both com­
panies were made defendants. The defendants demurred tc, 
the declaration on the ground that there had been a misjoinder 
of causes of action. 

In a well considered opinion by Buchanan, J., this Court 
held that there was a clear misjoinder of causes of action and 
that a demurrer "ras properly sustained. In so holding, thi~ 
Court said (91 Va. 376): 

'' * ~ * But the defect in the declaration is in join­
ing them as defendants. They are not jointly liable. One is 
liable for committing the alleg·ed injury; the other is liable by 
reason of the consolidation proceedings. The plaintiff has 
.the right to sue either, for the injury alleged to have been 
done, but has no right to sue both in the same action at law. 
If an action at law be brought against two or more persons,. 
it must appear from the declaration that the contract or tort 
upon which it is broug·ht is a joint contract, or a joint tort. 
2 Tucker 208, 214, 226. It was held in Sanders vs. Clasonr 
3 Min~. 379, that 'A cause of action against a defendant fot· 
the value of goods sold and delivered, and a cause of action 
against a third person on the promise to such defendant to 
pay said debt to the plaintiff, are improperly joined, and the 
complaint is bad on demurrer.' 

'In this case it was necessary to state a good cause of ac­
tio~ against the Richmond City Railway Company in order 
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. to state a good case against the Richmond Railway and Elec­
trice Company. If the plaintiff had only instituted his ac­
.tion against the last named company, there would have been 
no misjoinder of causes of action; but as he made both cor­
porations parties to the action, and the declaration states a 

.good cause of action against each, there is a misjoinder of 

.causes of action and of parties." 

It is true that at the conclusion of the evidence the trial· 
court did compel an election on the part of the plaintiff at 
which time the plaintiff elected to proceed against the Vir­
·ginia-Lincoln Furniture Corporation only and dismissed its 
proceding as to the Virginia Table Company, but this was only 
.after the evidence had been completed and the defendant had 
been subjected to all of the inconvenience and trouble and ex­
pense that resulted from the action of the trial court in re­
fusing to sustain the demurrer in the first instance and in 
compelling it to defend the case during a two week's trial as 
fully as if it had been. properly joined. 

The court could very easily have sustained the demurrer 
in the first p~ace, and it is submitted that it is not proper for 
a court to compel a defendant to go to the expense, time and 
trouble of defending a long and tedious law action when it 
was perfectly apparent that it ·was improperly joined in the 
first instance. 

SEVENTH ASSIGNMENT OF ERROR. 

The Trial Co-urt Erred in Overruling the Pleas in Abatement 
to the ,]1lrisdiction of the Court. 

It is apparent upon tl1e face of the notice that there arc 
three causes of action specifically alleged. 

First: To recover on an express contract to pay for op­
tions. 

Second: To recover ·on an implied contract to take inven­
tories and judge accounts. 

Third: To recover damag·es to the breach of an alleged ex­
press parol contract to n1erge made in July. 

Although it is not apparent, we submit either from the no­
tice or from any evidence taken in the case until it was sub~ 
.mitted, that there was a fourth cause Qf action, yet the Court 
l1eld, as we have stated in anot-her assignment, that the notice 
included a fourth cause of action, as follows: 

Fourth: to recover, in addition to a quantU'm meruit, dam-
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ages for the breach of an implied ct>ntract, which damages 
were incurred on account of the plaintiff's complying with 
certain requests of the defendant in connection with the op-
·eration of its business. 

Pleas 'in abatement were filed denying that the cause of ac­
tion, or any part thereof, arose in the City of Richmond where 
this action was instituted and evidence was taken on the is­
sues so raised. The court held that although the contract 
sued on was not performed in the City of Richmond, yet this 
City was the home office of the plaintiff and since no place of 
payment had been designated the place of payment fixed by 
law was the residence of the plaintiff, which 'vas the City of 
H-ichmond, and, therefore, the court had jurisdiction, as mak­
ing payment was considered a part of the cause of action. 

This was denied, but in any event jurisdiction of the third 
and fourth causes of action cannot be maintained on that 

·ground as they were actions for damages. 
To say that a plaintiff can institute a suit for damages in 

the City of Richmond when the damages, if any, are shown 
to have occurred entirely outside of the jurisdiction of this 
Court and in the states of North and South Carolina, is going 
far beyond any rule which would confer jurisdiction upon thi:::; 
Court. 

Certainly, if an independent action had been instituted in 
the City of Richmond on either the third or fourth causes of 
action, it is elemental that the Richmond court would not have 
had jurisdiction, as no part of the cause of action arose there 
and the defendant must have been sued at its residence. 

As to the fourth cause of action, it is plainly shown in the 
testimony that the requests were complied with by the plain­
tiff at its stores in North and South Carolina. It will be 
remembered that none of these stores were located in the 
State of ~Virginia and -everything that was done by the plain­
tiff, which it complained of, was done in those two states. This 
being true, or if the court was correct in overruling the plea 
in abatement as to the first and second causes of action (which 
is denied}, it certainly could not have properly held that 
the Richmond court had jurisdiction of the third and fourth 
causes of action. 

It was contended that since the court had jurisdiction of 
. one cause of action it had jurisdiction of all, but the prin­
ciple is well settled that where two causes of action are in­
cluded in the same declaration or notice, of one of which the 
court has jurisdiction and of the other which it would not have 
jurisdiction if it were asserted alone, then the jurisdiction of 
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the court as to the first cause of action does not justify the 
court in taking jurisdiction -of the second. 

There are no Virginia cases on this particular subject. In 
North Carolina, however, in the case of Kellis vs. Welch, 158 
S. E. 742, the well recognized principle is stated as follows: 

''We recognize the principle that a plaintiff cannot change 
the venue of the action to the prejudic.e of the defendant and 
and against his will by uniting two causes having different 
venues.'' 

In the case of Richm.ond Cedar Works vs. Roper, 77 S. E. 
770, it is said: 

''Plaintiff cannot deprive defendant the right to have a 
local cause of action brought in the proper county or change 
the venue to the prejudice of the defendant and against his . 
will by uniting two causes of action having different venues." 

See also: 
First Nat,i.onal Bank vs. Shriver {Ia.), 132 N. W. 848. 
First National Bank vs. Gates (Tex.), 213 S. E. 720. 
Bond vs. Hurd, 78 Pac. 579. · 
N a.son vs. Feldhusen, 168 Pac. 1162. 
Krompatic vs. Butler (1\iinn.), 203 N. W. 435. 
Woodward vs. Melton (Mo.), 194 Pac. 154. 
Smith vs. Morrison, 212 N. W. 567. 

It is respectfully submitted, therefore; first, that the fact 
that Richmond was the home office· of the plaintiff and that no 
p!ace of payment had been designated, does not confer juris­
diction on the Richmond court and, second, if the court did 
have jurisdiction on that g-round of the first two causes of 
action it did not authorize the court to extend its jurisdiction 
to the third and fourth causes of action alleged because if 
thev had been asserted alone that court would not have had 
jurisdiction. 

EIGHTH ~J\..SSIGNMENT OF ERROR . 

. The T·rial Cm1rt Er'red in Refusing to Instruct the Jury that 
the Plaintiff was Bound by the .Admission of its President, 
.Rives Flen~ing, and Pr:incipal Witness, and Could not 
Recover Da'mages which he Denied it had Sustained. 

Rives Fleming, President of the plaintiff, was introduced 
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. and examined for the purpose of sustaining the causes of ac­
tion alleged and t~ prove the damages alleged to have been 
sustained by the plaintiff. The notice itself is so. confusing 

.and the evidence is so inextricably mixed and interwoven that 
it. was difficult for the defendant, or its co:unsel, to ascertain 
exactly what was claimed by the plaintiff. 

For ·the purpose of limiting th€ issues and ascertaining 
:precisely and with exactness the contentions of the plaintiff, at 
:the beginning of the cross examination of Mr. Fl€ming, th~ 
President of the plaintiff, h€ was requested to state. what the 
plaintiff actually contended. (R., p. . ) 

. :fie was asked. first if his company, the plaintiff, had suf­
fered any injury or clain1ed any damage by reason of any 
other acts of the defendant other than, first, failure to pay for 
options; second, failure to pay the reasonable value of serv­
ices in taking inventories, and third, damages following .the 
breach of the parol contract of July, 1929. He. replied ein-

. phatically and specifically that no other injury had been sus­
tained and no other damage was claimed. 

If this statement be true it follows without question that 
no damages could be claimed on account of any disruption of 
business occasioned by the plaintiff acceding to the receipts 
of the defendant. 

The court was requested to so instruct the jury, but refused 
to do so uvo:n tl1e &'round ~hat the plaintiff was not bound 
by the testimony of Its President. 

A corporation can only speak through its officers. Of these 
its President is the chief. He is the principal executive of 
the corporation, supposed to handle its policies, negotiatiate 
, and carry out its contracts. 

When a corporation, speaking through its duly authorized 
agent, unquestionably denies during the course of a trial when 
examined as a witness and placed upon th~ stand by his prin­
cipal that his company suffered any damage whatsoever by 
reason of certain actions of the defendant, then the jury 

. should not be permitted to consider any such damage. 
It has been held by this Court in a long line of well consid­

ered cases that a plaintiff cannot expect the jury to render a 
verdict except according to his testimony, and that he, thP. 
principal, is bound by his own testimony, although there may 
be in the record testimony upon which a larger v€rdict could 
be based coming fro1n outside sources. Massie vs. Firmstone, 
134 V a. 450, 462 ( 1922). 

It is also held in .Virginia in the case of Maryland vs. Cole, 
156 Va. 707, 717-1.8 (1931), that where a partnership is a liti­

. gant the partnership is bound by th€ admissions or state-
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ment~ of a partner and cannot. recover a verdict which is con­
trary to the testimony of a partner. If this be true, it follows 
that a corporation is bound by the admission and statements 
of.its duly authorized officer. 

It would, indeed, be inconceivable to hold that an individual 
or a partnership is so bound and relieve a corporation from 
the operation or the well established rule. 

Mr. Fleming stated as positively as any witness could state 
that no damages were claimed on account of disruption of 
husiness, but merely . on account of the alleged contract of 
.July, 1929, which was stricken out by the Court. 

It follows, therefore, that in no event could the plaintiff 
recover more than the reasonable value of the services in 
taking inventories, etc., and could not recover for damages 
resulting to its business by reason of taking the inventories 
and of acceding to the requests of the plaintiff even if proven. 

NINTH ASSIGNNIENT OF ERROR. 

The Trial Court En·etl in In.~tructing the Jury that unde1· 
the Evidence the Virginia-Lincoln Fttrniture Corpo­
ration was Liable for the Obligations of the Virg·inia T"a­
ble Co1npany. 

This question was not permitted to go to the jury and in 
its instruction (R., p. ) the court directed a verdict on this 
issue, or used language which amounted to the same thing. 

There was conflicting testimony as to what occurred. The 
Virginia Table Company, a large manufacturing concern, so!d 
all of its assets to the Virginia-Lincoln Furniture Corpo­
ration and the latter agreed to pay the liabilities of the for­
nter amounting· to several hnndred thousand dollars, but on!y 
such liabilities as regularly appeared upon its books of ac­
count, a list of which was furnished. 

The books of account of the Virginia Table Company did 
not show the claims of the plaintiff asserted in this cause of 
action. It did not show the large amount of damages claimed 
because at that time it had no knowledge that such damage~ 
'vere claimed. 

There were son1e stockholders who 'vere common to both 
corporations, but the .Virginia-Lincoln Furni~ure Corporation 
had a large number of stockholders who had never had any 
interest whatsoever in the Virginia Table Company. 

It is believed, under the statute in Virginia, that one cor­
poration had a right to sell its assets to another, and if there 
is no merger and a valuable consideration is paid, and there is 
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no exchange of stock or securities but an outright sale, that 
the purchasing corporation is no more liable for the general 
indebtedness of the selling corporation than an individual pur­
chaser is liable for the general indebtedness of an ordinary 
individual seller. 

Corporations in Virginia, by statute, are given the rights 
and privileges of individual owners of property with the same 
right to buy and sell and dispose of their assets to another 
corporation. · . 

It is submitted that there is no principle of law which com;. 
pels a purchasing corporation, under such circumstances, 
to assume and pay the liabilities of the selling corporation, 
and especially to assume and pay a large claim for damages 
never asserted against the selling corportion before the sale 
was consummated and of which it had · no knowledge and 
:which did not appear upon its books. 

It is true that at the time of the sale C. C. Lincoln, Jr., 
a common _stockholder in both corporations, had on his desk 
the only bi!l ever sent him, amounting to Eight Thousand 
·($8,000.00) Dollars; but it will also be remembered that at 
that time the plaintiff owed the defendant, .Virginia Table 
Company, approximately Seventeen Thousand ($17,000.00) 
Dollars which it had not paid. Under these circumstance~, 
the plaintiff owing the defendant Seventeen Thousand ($17,-
000.00) Do!lars and the plaintiff asserting the defendant only 
owed Eight Thousand ($8,000.00) Dollars, which was not 
upon its books as a liability when the sale was made, it surely 
cannot be said that the purchasing corporation assumed re­
sponsibility for a large claim for damages alleged to have 
been incurred by the plaintiff in a transaction with the 
Virginia Table Company with which the Virginia-Lincoln 
Furniture Corporation had nothing to do whatsoever. 

TENTH ASSIGNMENT OF ERROR. 

The Trial Court Erred in Oven··uling the Demurrer to the 
Notice on the Ground that the Causes ofA.ction were Mis­
.ioined and Because 'more than one Cause of .Action was 
Included in the Different Cownts. 

It is true that the statutory proceeding of notice of a motion 
for judgll}ent was adopted by the Legislature to simplify 
pleadings, but as has been said by this Court it was not in­
tended thereby to abolish all of the ordinary rules of pleading. 

To what extent the rules of common law pleading have been 
relaxed by this. statute has never been definitely settled, but 
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it has been stated by this Court that there must be particu­
larity in pleading; that there must be certainty in pleading, 
.and that there should not be misjoinder of causes of action .. 

The notice in this case is an example of to what extent de-; 
.fendants may be misled by uncertainty in pleading and by 
joining more than one cause of action in the different counts. 

From an exrunination of the notice it was thought at -first 
that t.here were only two causes of action: first, for failure to 
pay for options, and, second, for failure to pay for taking 
inventories. Coupled with these was a statement more by ' 
way of recital than otherwise that certain damages had 
been sustained. · 

At the completion of the trial, to their surprise, counsel were 
advised that damages were also claimed for disruption of 
business. 

The notice also claimed the common counts in assumpsit. 
Certainly, in the fifth count of' the notice two separate and 

distinct causes of action are set forth; first, to recover on a 
quantum meruit the value of services performed, and, second, 
datnages because the services were performed. . 

As has been seen, the court instructed the jury that the 
plaintiff, if it established its cas~, could recover not only the 
reasonable value of taking inventories and acceding to the 
requests of the defendant, but in addition thereto damages 
resulting from loss of profits. 

In other words, if an attorney should be employed to per­
form certain services with no fee named, and in performing 
those services '\Vas absent from his office and thereby lost a 
valuab~e client who would have paid him a large fee, under 
this instruction of the court the attorney would be entitled to 
recover not only the value of the services he performed but 
also damages because while performing them he was neces­
sarilv absent from his office and lost a client who would have 
paid .. a large fee. 

lt is alleged that it was error to join these causes of ac­
tion in one count. 

The options were secured in several Southern states and 
the plaintiff demanded a· thousand dollars for each. The in­
ventories were taken in a number of .Southern states also and 
the value of these services was demanded. 

In addition, there was a cause of action alleged, for dam­
ages for breach of an alleg·ed contract made at Marion, Vir­
ginia, in July, 1929. There was also a cause of action for 
damages sustained in North and South Carolina to the stores 
of the plaintiff because they complied with certain requests 
of the defendant. 
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· .Four separate and distinct causes of action; all arising at 
different points and under different circumstances under con~ 
tracts made in different places, each single and entire in it­
.self and having no relation to the other. 

The trial of this case consumed some two weeks. The evi­
denc~. as we have stated, is inextricably mixed. The witness 
would· be examined for a short time for facts in connection 
with one cause of action and then counsel would jump to an­
other and then to another until the end of the trial. If the 
jury were situated like counsel for the defendant, it was im­
possible to recall and reconcile the testimony of the various 
witnesses, especially when the court waited until all of the 
evidence was in to require an election by· the plaintiff between 
the two defendants aud strike out all of the evidence objected 
to in the first place in regard to the alleged parol contract of 
July, 1929. 

We believe that it is impossible for any jury of ordinary 
ability to properly .correlate and consider the testimony in 
this case under these circumstances. It \vould be impossible 
for the1n to remember what occurred some two weeks before 
and no situation could arise which would better exemplify the 
necessity of proper pleading and proper trial on the pleading 
than this. 

It was a physical impossibility for huma.n beings of ordi­
nary intelligence to do what the court instructed the jury to 
do in this case, and that is, strike out of their minds all of 
the improper testimony and consider only the testimony which 
remained. 

If the court had in the first place, which we submit should 
have been done, sustained the objection to all evidence as to 
the parol contract of July, 1929, and restricted the testimony 
to the other causes of action, the trial could have been com­
pleted in two or three days. 

If the causes of action had been tried separately each 
-cause of action could have been disposed of in a day or so. 
Instead, on. account of combining all of these different cause~ 
of action arising· on different contracts, necessitating the in­
troduction of a different set of facts as to each and then at­
tempting to strike out the larger portion from the record, both 
the jury and counsel were bewildered to. such an extent that it 
is believed impossible for the evidence to have been sifted and 
considered as it should have been done and as litigants have 
the right to. have it done. 

It is submitted, therefore, that there was error to com­
bine all of these different causes of action in one notice, and 
especially to combine any two in the sa1ne count. 
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ELEVENTH ASSIGN~1:ENT OF ERROR. 

The Trial Court Erred i-n not Striking o~tt all Evidence as to 
Alleged Profits and in Permitting the Jury to Consider 
such Evidence o-ver Objections. 

The plaintiff's witnesses stated that on account of acceding 
to the requests of the defendant their business was disrupted, 
their credit extended, and that they lost a large amount of 
money. 

If the Court will examine the record it will find that the 
only evidence of such requests is contained in letters in which 
.the defendant requested the plaintiff to push sales to make 
more money, and in one instance to try a new way of book­
keeping, which it did for two months. That is all the testi­
mony upon which the court permitted the defendant to prove 
damages for disruption of business. The only damages 
proven, or attempted to be proven, was the -fact that the plain­
tiff continued in its employ two employees which it had hired 
since it was organized, and a comparison between the profits 
of one period and the profits of another period. It was also 
shown that the plaintiff had not been in business. but a period 
of about eig-ht months at the time of the transactions in 
question. 

Since this question of profits was evidently consider·ed by 
·the jury undel' the instructions of the court, it is hoped that 
this Court wi~l examine the record carefully and consider 
the evidence upon which the instruction complained of 'vas 
based. It will be found, we believe, that we state the facts 
correctly when we say that the only evidence on the subject 
was as we have stated. 

Under certain conditions lost profits may be shown as an 
element of damages, but the business alleged to have lost 
profits must be an established business 'vith a history of profit 
n1aldng extending over a considerable period of thne, and the 
loss of profits must be shown by competent evidence to be 
directly attributable to the breach of the contract by the de­
fendant. 

In this case the business was not an established one-it 
had been in· business about eight months. It is universally 
known that in the latter part of 1929, before the damages are 
alleged to have been sustained, one of the worst panics this 
country ever suffered sudden1y was experienced. 
. Strange to .say, it is contended by the plaintiff that these 
great losses were incurred because the defendant requested 
it to push sales so as to make more money. The testimo9-y 



58 Supreme Court of Appeala of Virginia. 

was introduced on this subject consisted of letters urging the 
plaintiff to use its every effort to make more money. In 
doing so it says that it suffered great and irreparable losses, 
and to establish these losses places its auditor upon the stand 
with a comparative statement of profits during one period 
in one year of three or four months and a corresponding pe­
riod in the next year. 

Why it suffered this great loss is not shown. There is 
not a fact shown which caused it to lose anything. There is 
not a. scintilla of testimony as to the reason for the loss which 
is competent evidence. It is true that the bald statement is 
made that the loss was occasioned by complying with the 
the requests of the defendant, but why it does not appear. 
There is not a single purchase shown to have been made as a 
result of the requests of the defendant which would not have 
been made, nor a single sale is shown to have been made 
which would not have likewise been made. The only act in the 
entire record shown to have been done by the plaintiff on 
account of the requests of the defendant is keeping a sepa­
rate set of books for approximately two weeks, which, of 
course, could have had no effect upon profits except to the 
extent that it cost to keep such books, which is not shown 
nor attempted to be shown. 
· In the case of Mount Rogers Furniture Co. vs. Virginia 

Min·nr Co., 155 Va. 201 (1930), the plaintiff stated that it had 
lost a large amount of money on account of loss of profits 
and attempted to show how the loss was sustained. It was 
held in that case by this Court that whether the loss was oc­
casioned or not by the acts of the defendant was entirely specu­
lative and that loss of profits must be proven with certainty. 
If that case be authority, then it was error for the Court in 
this case to permit any evidence of lost profits to go to the 
jury. 

It is submitted, therefore, that except for the mere asser­
tion that profits were lost on account of the acts of the 
defendant is not sufficient, and that what the plaintiff did 
which occasioned the loss must be shown, the · loss it­
self must be proven with certainty, and the reason therefvr 
established. 

The court should not have permitted any evidence as to 
loss of profits to go to the jury. 

For the foregoing reasons, and other errors apparent upon 
the face of the record, your petitioner respectfully prays that 
it may be granted a writ of error and super.sedeas to the judg­
ment aforesaid and that the same may be reviewed and re­
versed. 
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Your petitioner adopts this petition as its brief, and avers 
·that on July 27, 1933, a copy of the same was delivered to 
James W. Gordon, Esquire, counsel for the Southern Fac­
tories and Stores Corporation, the plaintiff in the court below. 

VffiGINIA-LINCOLN FURNITURE 
COR.PORATION, 

By JOHN P. BUCHANAN, 
LEON M. BAZILE, 
ALFRED J. KIRSH. 

JOHN P. BUCHA.NA.l~, 
LEON M. BAZILE, 
.ALFRED J. KIRSH, 

. Counsel. 

The undersigned attorney at law, practicing in the Supreme 
Court of Appeal8 of Virginia, hereby certifies that in his opin­
ion there is error in the judgment complained of in the fore­
going petition, for which the same should be reviewed and 
reversed by the Supreme Court of Appeals of Virginia. 

LEON :h-L BAZILE. 
R.eceived July 31, 1933. 

M. B. WATTS, Clerk. 

Writ of error and supersedeas awarded. Bond $25,000.00. 

PRESTON W. CAMPBELL. 

Received Aug. 25, 1933. 
M. B. WATTS, Clerk. 

RECORD 

VIRGINIA.: 

Pleas before the Honorable Frank T. Sutton, Jr., Judge 
of the Law and Equity Court of the City of Richmond, Part 
Two, held for the said City at the Courtroom thereof in the 
City Hall on the 24th day of March 1933. 

Be it remembered that heretofore, to-wit: In the Clerk's 
10ffice :0f the Law and Equity Court of the City of Richmond, 
Part Two, the 16th day of July, 1931: Came Southern Fac .. 
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tories and Stores Corporation, by Counsel, and filed its No­
.ti~e of Motion for Judgment against ;virginia Table Company, 
_In'col"porated and Virginia-Lincoln Furniture Corporation, 
which Notice of Motion for Judgment .is in the words and 
":figures following, to-wit: 

page 2 ~ VIrginia: 
In the Law~ Equity Court of the City of Rich­

mond; Part Two. 

Southern Factories and Stores Corporation, Plaintiff, 
vs. 

Virginia Table Company, Incorporated and Virginia-Linco1n 
Furniture Corporation, Defendants. 

To the .Virginia Table Con1pany, Incorporated and Virginia­
. Lincoln Furniture Corporation: 

Take notice that .on the lOth day of August, 1931, at ten 
o'clock A. 1\L, or as soon thereafter as it can be heard, the un­
dersigned, Southern Factories and Stores Corporation, a cor­
poration chartered and existing under the laws of the State 
of Virginia, with its principal office in the City of Richmond 
in said State, hereinafter called plaintiff, will make a motion 
in the Law & Equity Court of the City of Ric~mond, Part 
Two, at the court room in the City Hall of said City, for judg­
ment against you and each of you, for the sum of One Hun­
dred and three thousand seven hundred and twenty six and 
80/100 dollars, for this, to-wit: 

1. Prior to December 26, 1929 you were two separate corpo­
rations created and existing under the la\vs of the State of 
Virginia, with the same· officers, directors and stockholders, 
and theretofore, to-wit, on the 12th day of December, 1929 the 
said Virginia Table Company, Incorporated trans~erred all 
of its assets to Lincoln Furniture Manufacturing ~Company, 
Incorporated which assumed all of the liabilities of said Vir­
ginia Table Company, Incorporated; and thereafter the cor­
porate name of said Lincoln Furniture Manufacturing· Com­
pany, Incorporated was changed by amendment of its char­
ter to said Virginia-Lincoln Furniture Corporation; and there-

after, to-wit: on the 26th day of December, 1929, the 
page 3 ~ said Virginia Table Company, Incorporated was .dis-

solved with the consent of all of its stockholders . 
. . 2. That heretofor~, to-wit, in the year 1928 and theretofore 
the said plaintiff owned and operated a number of furniture 
·~nd house furnishing· stores in the States of North Carolina 
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and South Carolina, and the said Virginia Table Company, 
Incorporated, hereinafter called defendant, was engaged in 
the manufacture of furniture, and in the year 1928 the said 
defendant desired to expand its said business by acquiring 
control of said stores of plaintiff, and of certain other stores 
·in various parts of the country, and by effecting a merger of 
·all of the stores thus acquired under ·a single organization 

· ·and· central management. 
3. That heretofore, to-wit, on the- day of October, 1928, 

the· said defendant, in the said City of Richmond, Virginia, and 
in pursuance of its said purpose, requested the said plah1 
tiff to secure for it options for the purchase of said. stores in 
various parts of the country, and then and there undertook and 
faithfully promis-ed said plaintiff to pa.y it the sum of _One 
Thousand Dollars for each and every such option secured by 
it for said defendant, and said plaintiff thereafter gave to 
said defendant an option to purchase its own said stores; and 
said plaintiff, relying upon said request, promise and under­
taking of said defendant, did, at· great expense to said plain­
tiff, to-wit, the sum of Eight Thousand Five Hundred and 
Thirty-seven and 27/100 Dollars ($8,537.27), secure for and 
deliver to said defendant eleven options on the following fur­
niture stores, which said options were approved by said de­
fendant, viz: Jones Bros. and George W. Kennedy Co., of 
Jacksonville, Florida ; M. J{. Jones, of Savannah, Georgia; 
Jones-Kennedy, Cochran Furniture Co. and Mason Bros.,. of 
Atlanta, Georgia; W oods-Peavy, of 1\iacon, Georgia; Van 
Metres, of Columbia, South Carolina; Sam Burton, of Ashe­
ville, North Caroline ; Bledsoe Furniture Co., of Danville, :Vir-

ginia and W. A. Bell & Bro., of Fredericksburg, Vir­
page 4 ~ ginia; yet although often requested, said defendants 

have failed and refused and still refuse to pay the 
said agreed price for said options, or said expenses incurred 
by said plaintiff, or any part thereof. 

4. That after the said options w-ere secured and given by 
said plaintiff for and to said defendant, as aforesaid, to-wit, 
on the· - day of January, 1929, the said defendant, ·in the 
said City of Ricl~mond, and at various other places, re-. 
quested the said plaintiff to visit tl1e various stores on which 
it held options, and take inventories thereof, appraise the 
accounts and bills receivable, adjust taxes and insurance, se­
cure lease-holds, and do sundry other acts, preliminary and 
necessary to the exercise of the said options by said defend­
ant, and then and there undertook and faithfully promised 
said plaintiff to pay it for its· expenses and servi<!es in that 
behalf; and said .plaintiff, relying upon said request, promise 
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and undertaking of said defendant did visit said various stores 
and take inventories thereof, appraise the accounts and bills 
receivable, adjust taxes and insurance, secure lease-holds! 
and do sundry other acts, in anticipation of the exercise of 
said options by said defe.ndant, and as directed by said de­
fendant, in the doing of which said plaintiff expended and fur­
nished for and on behalf of said defendant money and serv­
ices to a large amount, to-wit, Seventeen thousand seven hun­
dred and twenty six and 80/100 dollars ($17,726.80), as shown 
by the itemized statement thereof which is hereto annexed; 
yet the said defendants, although often requested, have 
failed and refused and still refuse to pay the said sum of 
$17,726.80 or any part thereof. 

5. That after the said options were secured and given by 
said plaintiff for and to said defendant, as aforesaid, tho 
said defendant assured said plaintiff that it would ~xercise 
said options and effect the said merger, and from time to 
time the said defendant, whi!e making financial arrangements 

for effecting said merger, requested tl1e said plain­
page 5 ~ tiff fo secure extensions of said eleven options, and 

requested and required said plaintiff after Jan n­
ary 31, 1929 to keep a separate and distinct set of books, and 
to change its method of business and vary its method of sales 
and operation with all possible speed, and to purchase large 
supplies and increase its inventories, and to operate its busi­
ne~s for the benefit of said defendant, all as directed by said 
defendant, and which said plaintiff then and there did at the 
special instance and request of said defendant, and in consid­
eration of which the said defendant undertook and faithfully 
promised said plaintiff to reimburse it for all expense, loss 
and damage sustained by it on account of its compliance with 
said requests and directions of said defendant; and there­
after, -to-wit, on the 19th day of July, 1929 the said defend­
ant requested said plaintiff to again renew its said option 
and to secure renewals of other of said options, which the 
Raid plaintiff did, and in consideration thereof and of the 
compliance by said p!aintiff with the said request and direc­
tions of said defendant, said defendant then and there under­
took and faithfully promised said plaintiff that it would ex­
ercise the said option given to it by the plaintiff and consum­
mate the said proposed merger; yet the said defendants, well 
knowing that their failure to exercise said option and consum­
mate said merge-r would entail great loss and damage to said 
p!nintiff, and although often requested to comply with said 
agreements, failed and refused and still refuse to exercise 
said option and/or consummate said merger or to reimburse 
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said plaintiff for the expense, loss and damage sustained by 
·it on account of its co~pliance with said requests and di­
rections of said defendant; and the plaintiff says that by rea­
son of the premises aforesaid its said business was disor­
ganized, and it inventories unduly increased, and its credit 
impaired, and its sales and profits reduced, all to the great 
loss and damage of said plaintiff. 

6. That heretofore, to-wit, on the 1st day of J ann­
page 6 ~ ary, 1930, the said defendants were indebted to the 

said plaintiff in the sum of $103,726.80 for the price 
and value of work then and there done by said plaintiff for 
said defendants at their request: 

And in the sum of $103,726.80 for materials then and there 
furnished by the plaintiff to the defendants at their request; 

And in the sum of $103,726.80 for money then and there 
paid by the plaintiff for the use of the defendants at their 
request: . 

And in the· sum of $103,726.80 for money found to be due 
from the defendants to the plaintiff on account then and there 
stated between them. 

And the defendants afterwards, to-wit, on the day and year 
aforesaid, in consideration of the premises respectively, then 
·and there promised to pay the said several sums of money re­
spectively to the p!aintiff on request. 

Yet the defendants have disregarded the said promises, and 
have not paid any of the said several sums of money, or any 
or either of them, or any part thereof, but to pay the same 
have hitherto wholly failed and refused, and still refuse, to 
the plaintiff's damage $103,726.80. 

7. That by reason of the failure of said defendants to 
comply witli. their said several undertakings and promises 
aforesaid, the said plaintiff has suffered loss and damage to 
the amount of One hundred and three thousand seven hun­
dred and twenty six and 80/100 dollars which is justly due and 
owing by said defendants to said plaintiff, as per account 
hereto annex~d, duly verified by affidavit, and made a part 
hereof, and for which judgment will be asked as aforesaid. 

8. That said indebtedness of the defendants to the plaintiff 
has not become and is not taxable under the laws of 

page 7 ~ Virginia. 
R-esp.ectfully, 

SOUTHERN FACTORIES AND STORES 
CORPORATION, 

By SJ\1ITH & GORDON, its attorneys. 
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Expenses Paid by Southern Factories & Stores Cor-
.Page 8 } poration for Virginia Table Co., in connection with in-

ventories, etc. 
- (Itemized statement of expenses paid after February 1, 1929) 

1929 
Feb. 6 E. H. Hillis, W. E. Kimbrell, and 

Hoke Murray expense to Baltimore 
reference taking inventories and list-
ing accounts receivable various stores 
2/ 4 Hotel at Baltimore $12.60 

Supper 1.55 
Railroad fare Richmond to Balti-
more 20.17 
Taxi .50 
Incidentals 2.22 

2/ 5 Breakfast 1,.50 
Supper 1.95-
Railroad fare Baltimore to Rich-
mond 20.17 
Taxi .75 
Incidentals 2.16 $63.57 

Feb. 12 E. H. Hillis, expense Columbia In. & 
A/c. Rec 
2/ 7 Hotel at Columbia $ 7.00 

Supper for 2 1.75. 
Auto expense 2.06 
Gas 1.30 
Storage .75 
Incidentals 1.78 

2/ 8 Hotel at Columbia 2.50 
Breakfast for 2 . 2.75 
Lunch for 2 1. 75 
Supper for 3 2.70 
Pressing · · .75 
Incidentals 1.23 

2/ 9 Hotel at Columbia . 2.50 
Breakfast .7·5 
Lunch .75 

,. Supper .75 
Four extra meals 3.00 
Incidentals 1.23 35.30 

Feb. 18 E. H. Hillis, expenses inventory and 
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a/ c receivable, Columbia, inventory 
Jacksonville 
2/10 .Hotel at Columbia 2. 50 

.Breakfast . 75 
Lunch . 75 
Supper .72 
. Three Extra meals 2. 25 
Telephone call to Atlanta 2. 65 
. Incidentals 2. 00 

2/11.Hotel at Columbia 2. 50 
. Breakfast . 75 
.Lunch .75 
.Supper .75 
. Three extra meals 2. 25 
Telegrams 1. 99 
Telegrams .48 
Pressing . 75 
Carbon paper . 35 
Incidentals 1. 00 

Forward 
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Feb. 18 E. H. Hillis Forward 
2/12 Hotel at Columbia 

.Breakfast 
'Lunch 
Supper 
.Four extra meals 
Telephone 
. Incidentals 

2/13 Hotel at Columbia 
.. Breakfast 

.Lunch 
Supper 
Three extra meals 
Phone calls · 
Laundry 
Incidentals 

2/14 Hotel at Columbia 
Breakfast 
Lunch 
.SUpper 
Four extra meals 
Telephone 

23.19 

$23.19 
2.50 

.75 

.75 

.75 
3.00 
1.60 
2.00 
2.50 

.75 

.75 

.75 
2.25 

.48 
2.74 
1.00 
2.50 

.75 

.75 

.75 
3.00 

.60 

98.87 

98.87 
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Incidentals 2. 00 
2/15 Breakfast . 75 

Lunch .75 
Supper .75 
R. R. fare Columbia to Jack ... 
. sonville. 17. 83 
Taxi .50 
Telephone . 60 
Incidentals 1. 70 
Two extra meals 1. 50 
Cleaning and Pressing 1. 50 

2/16 Hotel at Jacksonville 3. 00 
Breakfast . 75 
Lunch .75 
Supper .75 
Two extra meals 1. 50 
.Taxi . 75 
Telephone 2. 72 
Incidentals 1. 85 94. 06 

Feb. 21 J. L. Anderson, Expenses inventory 
Atlanta 

2/10 Breakfast 1. 10 
Lunch for two 1. 35 
Supper for two 2. 65 

2/11 Breakfast . 70 
Lunch for two 1. 90 
Supper for two 1. 75 · 

2/12 Breakfast . 75 
Lunch 1.60 
Supper 1.55 
.Stamps .40 
Taxi .50 

2/13 Breakfast . 65 
Lunch for two 1. 85 
Supper 1.80 
Two extra meals 1. 40 

2/14 Breakfast . 80 
Lunch for two 2. 15 
Supper 1.05 
Expense, J. L. Zackery 5. 00 

2/15 Breakfast . 77 
.Lunch 2.70 

Forward 32.42 192.93 
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page 10 } Expenses paid for Va. Table Co. 

Feb. 21 J. L. Anderson Forward $32.42 192.93 
2/15 Supper 1.05 

Porler .25 
Baggage .40 

2/16 R. R. fare Atlanta to Danville, 
Va. 14.48 
Pu]Unan 4.13 
Baggage .25 
Taxi .25 
Breakfast . 90 
Lunch 1.00 
Supper 1.00 56.13 

Feb. 24 R. Fleming 
.Expense to Fredericksburg 7. 05 

Feb. 24 E. H. Hillis Expenses~ inventory, and 
accounts recrivable at Jacksonville, 
Fla. . 
2/17 Hotel at Jacksonville 3. 00 

Breakfast . 75 
Lunch . 75 
Supper 1.25 
Telephone 1. 50 
Incidentals . 85 

2/18 Hotel at Jacksonville 3. 00 
Breakfast . 75 
Lunch .75 
Supper 1.25 
Three extra meals 2. 25 
Telephone 1. 35 
Supplies . 75 
Registered packages . 63 
Incidentals . 85 

2/19 Hotel at Jacksonville 3. 00 
Breakfast . 75 
Lunch .75 
Supper 1.25 
Four extra meals 3. 00 
Pressing . 75 
Incidentals . 85 

2/20 Hotel at Jacksonville 3.00 
Breakfast . 75 
Lunch .75 
Supper 1.25 
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Two extra meals 1. 50 
Telephone .. 64 
Incidentals . 85 

2/21 Hotel at Jacksonville 3. 00 
·Breakfast . 75 

··Lunch . 75 
Supper 1.25 
Three extra meals 2. 25 
Laundry 2. 33 
Incidentals . 85 

2/22 ·Hotel at jacksonville 3. 00 
Breakfast . 75 
Lunch .75 
Supper 1.25 
Two extra meals 1. 50 
Pressing . 75 
Incidentals . 85 

2/23 Hotel at Jacksonville 3.00 
Breakfast . 75 
Lunch . 75 
Supper 1.25 

Forward 64. 55 256. 11 
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Feb. 24 E. H. Hillis Forward 64.55 256.11 
Three extra meals 2. 25 
Incidentals ~ 85 67. 65 

Feb. 26 C. D. Phillips, expenses, accounts re-
ceivable Atlanta 
2/11 Supper . 75 

;R. R. Columbia to Atlanta 8. 96 
;~?ullman 3 ~ 75 
:raxi .50 

2/12 Hotel at Atlanta 2.50 
Breakfast . 60 
Lunch .85 
Supper 1.10 
TaD .50 
l'elephone 1.10 
Pencils .30 
Carbon paper . 40 

2/13 Hotel at Atlanta 2. 50 
l3reakfast . 55 
Lunch .80 
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Supper for two 2.10 
~~~e .~ 

2/14 Hotel at Atlanta 2. 50 
· Breakfast . 45 
Lunch .85 
Supper for two 1. 80 
Telephone 1. 25 

2/15 Hotel at Atlanta 2. 50 
Breakfast . 40 
Lunch . 70 
Supper .75 
R. R. fare Atlanta to Danville 14. 48 
Pullman 4.15 

· Telephone . 48 
2/16 Breakfast . 60 

Lunch .55 
Supper ~85 
Taxi .25 
Telephone 1. 10 
Carbon paper _ 60 
Pencils .30 

2/17 Hotel at Danville 2.50 
Breakfast . 35 
Lunch .50 
Supper 1.10 

2/18 Hotel at Danville 2. 50 
Breakfast .. 55 
Lunch .85 
Supper 1.10 
Telephone . 90 

2/19 Hotel at Danville 2.5G 
· Breakfast _50 
Lunch .85 
Supper 1.10 

2/20 Hotel at Danville 2. 50 
Breakfast . 50 

·Lunch .85 
· Supper 1. 10 
R. R. fare Danville to Rich-
mond, Va. 5.07 

· Pullman 3. 00 
·Taxi .25 
Te~ephone . 48 

Forward 91.07 323.76 
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page 12 } Expenses paid for Va. Table Co. 

Feb. 26 C. D. Phillips Forward 
2/21 Breakfast 

Lunch 
Supper 
R. R. fare Richmond 
lumbia, S. C. 
Pullman 
Taxi 

to Co-

Feb. 27 J. L. Zackry, Expenses, inventory to 
Jacksonville 

91.07 
.40 
.30 

1.25 

12.96 
2.70 

.60 

2/17 Lunch 1.00 
Supper 1.20 
R. R. fare Atlanta to Macon 2. 00 
Taxi . 1.00 

2/18 Hotel at Macon 3.50 
Breakfast . 7 5 
Lunch .75 
Supper 1.25 
R. R. fare Macon to Jacksonville 12. 80 
Taxi .50 

2/19 Hotel at Jacksonville 3.50 
Breakfast . 75 
Lunch .85 
Supper 1.40 

2/20 Hotel at Jacksonville 3. 50 
Breakfast . 75 
Lunch . 75 
Supper 1.25 

2/21 Hotel at Jacksonville 3. 50 
Breakfast . 75 
Lunch .70 

· Supper 1. 30 
Two extra meals 1. 80 

2/22 Hotel at Jacksonville 3. 50 
Breakfast . 75 
Lunch .80 
Supper 1.40 

2/23 Hotel at Jacksonville 3.50 
Breakfast . 75 
Lunch .75 
Supper 1.25 

Feb. 27 W. E. Khnbrell, Expense, inventory 
Atlanta and Macon 

323.76 

109.28 

58.25 
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2/ ~ Supper 1.80 
R. R. fare Richmond, V ~., to · 

. Atlanta, Georgia, for W. E. 
Kimbrell and J. L. Anderson 51.86 

. Taxi .60 
Telegrams . 96 

2/ 7. Breakfast . 70 
. Lunch .85 
. Supper 1. 00 
. Taxi .50 
Telegrams 1. 20 
Supplies . 70 

2/ 8 Breakfast . 65 
Lunch .80 
Supper 1.10 
Taxi .50 

Forward 
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Feb. 27 W. E. Kimbrell Forward 
Telegrams 

2/ 9. Breakfast 
Lunch 

. Supper for Three 
Taxi 
Telegrams 

2/10 Breakfast 
.Lunch 
Supper for four 
Phone and telegrams 

2/11 Breakfast 
Lunch. 
Supper 
Taxi 
Telegrams 
Entertainment 

2/12 Breakfast 
Lunch for two 

·Supper 
Telegrams 

2/13 Breakfast 
·Lunch 
Supper 

·Telephone 

63.22 

63.22 
.95 

1.10 
.80 

3.40 
.60 
.96 
.85 

1.00 
4.50 
2.10 

.65 

.80 
1.10 

.50 
2.02 
2.00 

.60 
1.10 

.90 

.48 

.70 

.75 
1.10 
.48 

491.29 

491.29 
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Cleaning and pressing 1. 75. :. 
2/14 Breakfast · .80 

Lunch for two 1. 50 
Supper 1.10 

. Taxi ·.40 
2/15 Breakfast · .45 

. Lunch .90 · 

. Supper for four 4. 60 
Taxi .65 
Telephone . 96 
Incidentals 1. 60 

2/16. Hotel 29.76 
. Breakfast 1. 60 
. Lunch 1.00 
Incidentals . 40 

. Taxi .65 
Telegrams 1. 80 
Entertainment for six people 8. 40 

2/17 Hotel at Atlanta 59.32 
Breakfast . 90 
Lunch 1.00 
Supper .85 
R. R. fare Atlanta to Macon 2. 00 
Baggage 1.50 
Tmri .65 

. Telegrams 1. 56 

. Telephone 2. 60 
2/18. Hotel at Macon 4. 75 

. Breakfast . 75 
Lunch . 75 
Supper for two 2. 00 

. R. R. Macon to Jacksonville 12. 85 

. Taxi .65 

. Telephon·e 3. 48 

Forward 
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246.59 

Feb. 27 W. E. Kimbrell Forward 
2/19 Breakfast 

·Lunch 
:Supper 
"Tmri 
·Telephone 

2/20 ·Breakfast 

246.59 
.85 
.70 

1.10 
.45 

1.68 
.85 

;. ' - . 

491.29 

491.29 
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Lunch LOO 
Supper. . 1. 25 
Telephone 1. 35 · 
Entertainment 14. 00 

2/21 .Breakfast . 75 
Lunch .. 90 
Supper 1.10 
.Taxi . 60 
. Telephone . 60 

2/22 .Breakfast . 75 
.LunCh .80 
.Supper 1.25 
. Telephone . 60 
_Two extra meals · 2. 00 

2/23 Hotel at Jacksonville 37.28 
·Breakfast . 85 
Lunch .75 
Supper ·1. 10 
R. R. fare Jacksonville to Co-
lumbia 15. 50 
·Taxi . 60 
Three extra meals 2. 85 
Incidentals . 50 

2/24 Breakfast ·. 75 
·Lunch . 75 
Supper 1.00 
1raxi .60 
Telephone . 48 

2/25 ·Hotel at Columbia 3.00 
·Breakfast . 75 
Lunch .75 
Supper 1.25 
R. R. fare Columbia to Rich-
mond, Va. 17.42 
Taxi .50 
1relephone 1. 20 
Incidentals ~ 85 
Stamps 1. 82 369. 72 

Mar. 4 E. H. Hillis, Expenses, inventories 
and accounts receivable Jack-
sonville and Savannah 

2/24 Hotel at Jacksonville 3. 50 
Breakfast ·. 75 
Supper-extras 4.15 
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R. R. fare Jacksonville to Sa­
vannah for E. H. H. and J. L. 
Zachry 13.84 
Taxi 1.90 
Valet 1.00 
Inddentals 2. 05 

2/25 Hotel at Savannah 3.50 
Breakfast . 75 
.Lunch .75 
. Supper l. 00 
Extra meals 1. 50 
Telegrams 2. 37 
Incidentals 1. 15 

2/26 Hotel at Savannah 3. 50 

Forward 

page 15 ~ Expenses paid for Va. Table Co. 

41.71 

Mar. 4 E. H. Hillis Forward 
Breakfast 
Lunch 
Supper 
Extra meals 
Telephone 
Pressing 
Incidentals 

2/27 ·Hotel at Savannah 
Breakfast 
Lunch 
Supper 
Three extra meals 
Incidentals 

2/28 Hotel at Savannah 
Breakfast 
Lunch 
Supper 
Extra meals 
R. R. fare Savannah to Jack­
sonville 
Baggage 
Taxi for two 
Telephone 
Laundry 
Incidentals 

3/ 1 Breakfast 

41.71 
.75 
.75 

1.00 
2.25 
6.00 

.75 
1.15 
3.50 

.75 

.75 
1.00 
3.00 
1.15 
3.50 

.75 

.75 
1.00 
1.50 

6.92 
. 75 

1.42 
1.12 
2.71 
1.15 

.75 

-• 

861.01 

861.01 



Va.-Lincoln Furn. Corp. v~ So. Fae. & Stores Corp. 75 

.Lunch 1.85 
Supper 1.25 
R. R. fare Jacksonville to Co-
.lumbia 15.00 
.Taxi .80 
.Telephone 1.50 
Incidentals 1.15 

.3/ 2 Hotel at Columbia 5.50 
Breakfast for two 1.50 
Lunch for three 2.25 
.Supper for four 3.00 
R. R. fare to Spartanburg 3.40 
R. R. fare to Greenville 1.15 
Taxi for two 1.25 
Registered mail 1.38 
Incidentals 1.15 128.99 

Mar. 6 H. W. Kimbrell, Expense, accounts re-
ceivable at Asheville 

2/24 Breakfast .90 
Lunch 1.00 
·supper 1.25 
R. R. fare Durham to Spartan-
burg 8.90 

2/25 Hotel at Spartanburg 3.50 
Breakfast .85 
Lunch 1.10 
Supper 1.25 
R. R. fare Spartanburg to Ashe-
ville 3.36 
Taxi .for two 1.00 
Telephone 1.32 
Carbon paper .50 

2/26 Hotel at Asheville 4.00 
Breakfast .85 
Lunch for two 2.10 
Supper 1.20 
Taxi .40 

I. Telephone .75 
! Laundry 1.07 990.00 

Forward 35.35 
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Mar. 6 H. W~ Kimbrell Forward 35.35 990.00 
2/27 Hotel at Asheville 4.00 
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Breakfast . 85 
Lunch .90 
Supper for two 2. 05 
Taxi .40 
Postage .10 
Pressing . 75 

2/28 Hotel at Asheville 4.00 
Breakfast . 90 
Lunch for two 1. 80 

.Supper 1.25 
Taxi .40 
Telephone . 36 

3/ 1 Hotel at Asheville 4. 00 
Breakfast .85 
Lunch 1.90 
Supper 1.25 
Telephone 1. 90 

3/ 2 Hotel at Asheville 4. 00 
Breakfast . 85 
Lunch for two 1. 60 
Supper 1.00 
·R. R. fare Asheville to Green-
ville 4.81 
R. R. fare Greenville to Spar-
tanburg 1.45 
·Taxi ~5o 
Telegrams . 90 
Envelopes . 25 
Incidentals 2.82 81.19 

Mar. 7 J. L. ·Anderson, Expense, inventory 
at Danville . 

2/ 5 Lunch 
Supper 
Telephone 
Auto expense 

2/ 6 Hotel at Richmond, Va. 
Breakfast 
Lunch 
Supper 
Baggage 

2/ 7 Breakfast on train 
Lunch 
Supper 
Pencils and stamps 

.65 
1.05 

.25 
2.93 
2.50 

.55 

. .40 
1.15 

.25 
1.10 

.65 

.90 
~55. 
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· Baggage . 25 
2/ 8 Breakfast .85 

Lunch .90 
Supper 1.35 
E. S. pencils 1 . 00 

2/ 9 Breakfast . 95 
Lunch for two 1. 50 
Supper .80 
Taxi . 75 

2/17 Hotel at Danville-two days 5.00 
Breakfast . 80 
Lunch 1.05 
Supper 1.25 

2/18 Hotel at Danville 2. 50 
· Breakfast . 95 
Lunch .85 
Supper 1.20 
Pencils and crayons . 45 
Telegrams . 40 

2/1}) :Hotel at Danville 2. 50 

Forward 38.23 1,071.19 

. page 17 } Expenses paid for Va. Table Co. 

Mar. 7 J. L. Anderson Forward 
Breakfast 
Lunch 
Supper 
Telephone 

2/20 Breakfast 
Lunch 
Supper 
R. R. fare.Danville to Richmond 
Pullin an 
Baggage 
Telegram 
Messenger boy 

2/21 Breakfast 
Lunch 

·Supper 
·Baggage 
·Taxi 
~~epa iring tires 
Gas 
·s qts. oil 

38.23 
.90 

1.00 
1.25 
5.55 

.95 
1.00 
1.50 
5.07 
3.00 

.50 

.40 

.40 

.60 

.50 
1.35 

.25 

.75 
2.25 
1.68 
1.50 

1,071.19 
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Storage 
1 set chains and adjusters com­
plete 

2/22 Breakfast 
Lunch 
Supper for four 
Gas 
Oil 
1 tire and one tube 

2/23 Lunch for four 
Supper for four 
12 gal. gas 
1 qt. oil 

2/25 Hotel at Greenville 
Breakfast 
Supper for two 
Auto expense 

2/26 Breakfast for two 
Lunch for two 
Supper for two 
Auto expense 

2/27 Breakfast for two 
Lunch for two 
Supper for two 
Auto storage and exp. 

2/28 Hotel at Greenville 
Breakfast 
Lunch 
Supper 
Auto expense 

3/ 1 Lunch for four 
Supper for four 
Express on goods from Wilson 

Mar. 11 J. L. Zachry, Expense, inventory at 
Savannah. 

3/ 4 R. R. fare Atlanta to Columbia 
Taxi 
Telephone, etc. 

3/ 5 Breakfast 
Lunch 
Supper 
Taxi 

Forward 

.50 

6.50 
.50 
.75 

2.15 
2.34 

.35 
12.75 
2.10 
2.65 
2.76 

.35 
2.50 

.97 
1.85 
2.15 

.94 
1.85 
1.60 
2.65 
1.45 
1.50 
1.85 
2.50 
3.85 

.65 

.72 
1.05 
1.15 
2.97 
2.60 
9.41 

12.72 
1.00 
2.75 

.80 

.75 
1.40 

.50 

146.54 

19.92 1,217.73 
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page 18 ~ Expenses paid for Va. Table Co. 

Mar. 11 J. L. Zachry Forward 
3/ 6 Hotel at Columbia 

Breakfast 
Lunch 
Supper 
R. R. fare Columbia to Augusta 
T~i 
Telephone 

3/ 7 Hotel at Augusta 
Breakfast 
Lunch 
Supper 
Telephone 

3/ 8 Hotel at Augusta 
Breakfast 
Lunch 
Supper 
R. R. fare Augusta to Columbia 
R. R. fare Columbia to Green­
ville 
Taxi 
Telephone 

3/ 9 Hotel at Greenville 
Breakfast 
Lunch 
Supper 
R. R. fare Greenville to Atlanta 
Taxi 
Telephone 

Mar. 11 J. L. Zachry, Expense, inventory 
Savannah and Jacksonville 

19.92 
3.50 

.50 

.75 
2.65 
2.99 

.50 
1.68 
3.00 

.60 

.75 
1.25 
1.85 
3.00 

.50 

.60 
1.40 
2.99 

4.00 
1.00 
1.85 
3.00 

.60 

.80 
1.35 
7.92 
1.50 

.90 

2/24 Hotel at Jacksonville 3.50 
Breakfast . 65 
Lnn~ -~ 
Supper 1.40 
R. R. fare Jacksonville to Sa-
vannah 6.75 

2/25 Hotel at Savanah 3. 50 
Breakfast . 50 
Lunch .75 
Supper 1.35 
T~i .W 
Telephone 1. 85 

1,217.73 

71.35 
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2/26 Hotel at Savannah 3.50 
Breakfast .60 
Lunch .80 

·Supper 1.55 
2 /27· Hotel at Savannah 3.50 

Breakfast .55 
Lunch .75 

·Dinner 1.10 
2/28 Hotel at Savannah 3.50 

·Breakfast .60 
Lunch .65 
Supper 1.40 
R. R. fare Savannah to Augusta 8.60 
Taxi .50 

3/ 1 Hotel at Augusta 2 .. 00 
Breakfast .70 
Lunch .75 
Supper 1.25 

Forward 53.90 1,289.08 

page 19 } Expenses paid for Va. Table Co. 

Mar. 11 J. L. Zachry Forward 53.90 1,289.08 
R. R. fare Augusta to Atlanta 9.16 
Taxi 1.00 
Telephone 1.50 

3/ 2 Taxi 1.00 
Telephone 1.00 67.56 

Mar. 13 H. W. Kimbrell, Expense, inventory 
at Asheville 

3/ 3 Supper for-three 2.25 
3/ 4 Breakfast .75 

Lunch .85 
Supper 1.25 
R. R. fare Spartanburg to Ashe-
ville 3.26 
Taxi .80 

3/ 5 Hotel at Asheville 4.00 
Breakfast .75 
Lunch .90 
Supper 1.25 
R. R. fare Asheville to Spartan-
burg 3.26 

. R. R. fare Spartanburg to Dur-
ham 8.90 
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Tan .65 
3/ 6 Lunch for two 1. 80 

Supper .75 
R. R. fare Durham to Danville 2. 00 
R. R. fare return 2.00 
R. R. fare Durham to Char-
lotte, N. C. 5. 74 
Telephone . 85 

3/ 7 Hotel at Charlotte 4. 00 
Breakfast . 7 5 
Lunch .90 
Supper 1.25 
Telephone . 60 

3/ 8 Hotel at Charlotte 4. 00 
Breakfast . 75 
Lunch for two 1 . 90 
Supper 1.25 
Telephone . 20 

3/ 9 Hotel at Charlotte 4.00 
Breakfast . 75 
Lunch 2.85 
Supper .90 
Laundry 1 . 07 67. 18. 

Mar. 14 E. H. Hillis, Expense, inventory at 
New Orleans 

3/ 3 Hotel at Charlotte 
Breakfast 
Supper 
R. R. fare Greenville to Char­
lotte 
Taxi for two 
Telephone 
Inciden t.als 

3/ ·4 Breakfast 
Lunch 
Supper 
R. R. fare Charlotte, 
Orleans 
Taxi 
Incidentals 

3 I 5 ·Hotel at New Orleans 
Meals 
Taxi 
Incidentals 

to New 

3.00 
.90 

1.75 

3.84 
1.35 
2.65 
1.00 

.75 
2.10 
4.55 

38.02 
.75 

2.25 
3.50 
4.00 

.75 
1.51 
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3/ 6 Hotel at New Orleans 3 . 50 

Forward 

page 20 } Expenses paid for Va. Table Co. 

lVIar. 14 E. H. Hillis Forward 
l\1eals · 
Taxi 
Incidentals 

3/ 7 Hotel at New Orleans 
Meals 
Taxi 
Incidentals 

3/ 8 Hotel at New Orleans 
Meals 
Taxi 
Laundry 
Incidentals 

3/ 9 Hotel at New Orleans 
Meals 
Taxi 
Incidentals 

Mar. 18 E. H. Hillis, Expenses, inventory 
NewO. 

76.17 1,423.82 

76.17 1,423.82 
4.00 

.75 
1.51 
3.50 
4.00 

.75 
1.51 

. 3.50 
4.00 

.75 
3.00 
1.51 
3.50 
4.00 

.75 
1.50 114.70 

3/10 Hotel at New Orleans 3.50 
Meals 3.40 
Auto hire . 75 
Incidentals 1.50 

3/11 Hotel at New Orleans 3. 50 
Meals 3.40 
Auto hire . 75 
Incidentals 1. 60 

3/12 Hotel at New Orleans 3.50 
Me~s 3.~ 
Telegrams, etc. 12. 38 
Auto hire . 75 
Laundry 1.74 
Pressing 1. 50 
Incidentals 1. 60 

3/13 Hotel at New Orleans 3.50 
1\II eals 3 . 40 
Auto hire . 75 
Incidentals 1 . 60 

3/14 Hotel at New Orleans 3.50 
1\tieals 3 . 40 
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Telegrams . 60 
Auto hire . 75 
Incidentals 1. 60 

3/15 ~eals 3.40 
R. R. fare New Orleans to Rich-
mond 50.95 
Pullman Roanoke to Richmond 3. 75 
Telegrams 2. 28 
Auto hire . 75 
Valet .5o 
Incidentals 1. 60 

3/16 ~eals 3. 60 
Incidentals 6 .10 135.30 

Mar. 20 J. L. Zachry, Expense, inventory 
Greenville and Charlotte 

3/10 R. R. fare Atlanta to Greenville 
Taxi 

3/11 Breakfast 
Lunch 
Supper 
Taxi 
Telephone · 
Telephone 

Forward 

page 21 ~ Expenses paid for Va. Table Co. 

Mar. 20 J. L. Zachry Forward 
3/12 Breakfast 

Lunch 
Supper for two 
Hotel at Greenville · 
Telephone 

3/13 Breakfast 
Lunch 
Supper 
Hotel at Greenville 
Telephone 

3/14 Breakfast 
Lunch 
Supper 
Hotel at Greenville 
R. R. fare Greenville to Char­
lotte 
Taxi 

8.54 
1.00 

.75 
1.00 
1.60 

.75 

.90 
2.45 

16.99 1,673.82 

16.99 1,673.82 
.70 

1.00 
2.65 
3.50 

.90 

.60 

.90 
1.35 
3.50 
2.10 

.65 
1.00 
1.40 
3.50 

4.65 
1.00 
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3/15 _Breakfast. .50 
Lunch .90 
Supper 1.55 

. Hotel at Charlotte 3. 50 
3/16 Breakfast .60 

L~nch .90 
Supper 1.25 
Hotel at Charlotte 3 . 50 

Mar. 20 H. W. Kimbrell, Expense, accounts 
receivable at Charlotte 

3/10 Hotel at Charlotte 4.00 
Breakfast . 75 
Lunch 1.00 
Supper 1.25 
Telephone . 25 

3/11 Hotel at Charlotte 4.00 
Breakfast . 80 
Lunch for three 2. 25 
Supper .90 
Telegraph . 87 

3/12 Hotel at Charlotte 4. 00 
Breakfast .85 
Lunch .90 
Supper 1.25 
Telegram . 68 

3/13 Hotel at Charlotte 4.00 
Breakfast . 90 
Lunch for two 1 . 85 
Supper 1.25 
Postage .12 
Laund~ .77 

3/14 Hotel at Charlotte 4.00 
Breakfast · . 85 
Lunch 1.10 
Supper 1;25 
Taxi .40 
Hat cleaned . 7 5 

3/15 Hotel at Charlotte 4.00 
Breakfast . 80 
Lunch .60 
Supper .95 
Pressing and cleaning 1 . 50 

3/16 Hotel at Charlotte 4.00 
Breakfast . 7 5 

I , 

59.09 
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Supper for two 2 . 50 

Forward 56. 09 1, 732. 91 

page 22 ~ Expenses paid for Va. Table Co. 

Mar. 20 H. W. Kimbrell Forward 
Postage 
Telegram 

Mar. 26 W. E. Kimbrell, Expense, inventory-
New Orleans, Atlanta, Macon, 
Jacksonville 

2/27 Breakfast 
Lunch 
Supper 
R. R. fare Richmond to Char-

56.09 1,732.91 
.20 
.75 57.04 

.75 

.75 
1.25 

lotte 13.96 
R. R. fare Charlotte, to States­
ville 
Telegram 

3 I 1 Hotel at Statesville 
Breakfast 
Lunch· 
Supper 
R. R. fare Statesville to Co­
lumbia 
Taxi 
Telegram 
Telephone 

3/ 2 Hotel at Columbia 
Breakfast 
Lunch for three 
Supper 
R. R. fare Columbia to Green­
ville 
R. R. fare Greenville to Atlanta 
Telegrams 
Telephone 

3/ 3 Hotel at Atlanta 
Breakfast 
Lunch 
Supper 
R. R. fare Atlanta to Columbia 
Baggage 
Taxi 
Telephone 

1.75 
.94 

3.00 
.60 
.85 

1.05 

5.75 
.50 
.·60 
.60 

3.00 
.75 

2.05 
.85 

4.00 
9.84 
1.50 

.83 
2.00 

.75 
1.10 
1.25 

12.96 
.40 

1.20 
7.75 
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31 4 Hotel at Columbia 3. 00 
Breakfast . 70 
Lunch · 1.00 
Supper 1.90 
R. R. fare Columbia to Spar­
tanburg 
R. R. fare Spartanburg 
New 0. 
Taxi 
Telephones 

3 I 5 Breakfast for two 
Lunch 
Supper 
Taxi 
Telephone 
Entertaining 

3 I 6 Breakfast 
Lunch 
Supper 
Taxi 
Telephone 

31 7 Breakfast 
Lunch 
Supper 
Taxi 
Telegrams 

3/ 8 Breakfast 
Lunch 
Telegrams 

31 9 Breakfast 

to 
3.40 

34.81 
.60 

2.61 
2.20 

.75 
1.25 
1.10 

.60 
3.50 

.70 

.90 
2.05 

.60 

.60 

.75 

.70 
1.50 

.55 
1.20 

.70 

.75 
1.60 

.90 

Forward 

page 23 } Expenses paid for V a. Table Co. 

152.70 

Mar. 26 W. E·. Kimbrell Forward 
3/ 9 Breakfast 

Lunch 
Supper 
Taxi 
Phones 

3110 Breakfast 
Lunch 
Supper 
Taxi 
Telephone 

152.70 
.90 

1.00 
1.50 

.65 

.60 

.85 
1.50 
1.25 

.65 
1.20 

1,789.95 

1,789.95 
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3/11 ~reakfast . 70 
Supper 1.50 
Taxi .75 
Telephone 1. 80 
Extra entertaining 3. 00 

3/12 Breakfast .80 
Lunch 1.25 
Supper 1.10 
Taxi . 75 
Telephone 1. 80 

3/13 Breakfast . 75 
Supper 1.50 
Taxi . 70 
Telephone .60 

3/14 Hotel at New Orleans 59.23 
Breakfast . 75 
Lunch .70 
Supper-four extras 6. 50 
Taxi 1.90 
Telegrams 2. 40 
R. R. fare New Orleans to Char-
lotte 38.74 

3/15 Breakfast 1.40 
·Lunch 1.45 

Supper 2·.25 
3/16 Taxi .65 

R. R. fare to Columbia-Jones 3. 40 
Breakfast . 70 
Lunch .90 
Lunch-three extras 1. 80 
Supper 1.00 

I Telegram 1. 76 
· 3/17 Hotel 3.50 

Breakfast . 65 
Lunch 1.25 
Supper 1.70 
Telegrams 2.16 
Taxi .65 
Bus fare-Greenville 4. 00 

3/18 Hotel 3.00 
Breakfast .80 
Telegrams 1. 20 
Bus fare ·to Augusta 3. 00 
Lunch for two 1. 40 
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Bus fare for two-C. D. Peavey 
Columbia and return 6. 00 
Supper 1.80 

3/19 Hotel 3.00 
Breakfast .80 

Forward 340.24 1,789.95 

page 24 ~Expenses paid for Va. Table Co. 

Mar. 26 W. E. Kimbrell Forward 
Telephone 

340.24 1,789.95 
.85 

Telegrams 
·Lunch 
· Supplies 

Supper 
3/20 Hotel 

Breakfast 
Bus fare to Columbia 
Taxi 
Lunch 
Supper for four 
Telegrams 
Telegrams 

.·Telegram 
3/21 Telegram 

· Breakfast for two 
Lunch 

·Supper 
Hotel and phone 
Bus fare 
Telegram.'3o 

3/22 Hotel 
Breakfast 
Lunch 
Supper 
R. R. fare to Richmond 

·Taxi 
Telegram 

·Telephone 
3/23 Breakfast 

Telegram 
R. R. fare-C. D. Peavy­
Maco·n to Augusta and return 
Hotel 
Eats 

.72 
1.00 

.80 

.95 
3.00 

.70 
3.00 

.50 

.60 
4.50 

.60 

.72 

.30 

.48 
1.40 
1.70 
1.10 
6.15 
3.00 

.60 
3.00 

.65 
1.10 

.85 
17.46 

.50 

.48 

.85 
1.85 

.48 

8.40 
3.00 
4.70 416.23 
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Mar. 26 Rives Fleming, Expense to Fred­
_ericksburg 

Mar. 26 C. D~ Phillips, Expense, accounts re­
ceivable at GreenVille 

3/11 _Breakfast 
Bus fare to Greenville 
Taxi 
. Supper for six 

3/12 .Breakfast 
.Telephone 
.Telegram 
Telephone 
Hotel at Greenville 
Gas and oil 
Supper 

Mar. 27 J. L. Zachry, Expense Charlotte, and 
Augusta 

3/17 Breakfast 
Lunch 
Supper 
Hotel at Charlotte 
Telegrams 

3/18 .Breakfast 
Lunch 
Supper 
Hotel at Charlotte 

Forward 

page 25 ~ Expenses paid for Va. Table Co. 

.60 
4.00 

.25 
7.50 

.55 

.90 

.67 

.85 
3.50 
4.51 
1.00 

.50 

.75 
1.50 
3.50 
2.20 

.60 

.70 
1.45 
3.50 

7.80 

.. 
24.33 

14.70 2,238.31 

Mar. 27 J. L. Zachry Forward 14.70 2,238.31 
3/19 Breakfast . 50 

·Lunch . 75 
Supper 1.50 
Hotel 3.50 
R. R. fare Charlotte, to Danville 5. 50 
R. R. fare Danville to Augusta 15. 01 
Taxi 1.00 · 

3/20 Breakfast 1. 20 
·Lunch .60 
Supper 1. 25 
·Taxi .50 

3/21 ·Breakfast . 50 
Lunch . 70 
Supper 1.30 
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Hotel at Augusta 3. 00 
R. R. fare Augusta to Macon 7. 50 
Taxi .50 
Telephone 2. 25 

3/22 Breakfast . 60 
Lunch .75 
Supper 1.10 
Hotel at Macon 3. 00 
Taxi .50 

3/23 Breakfast . 60 
Lunch .75 
Supper-four extras 4. 05 
Hotel at Macon 3. 00 

Mar. 27 H. W. Kimbrell, Expense, Inventory 
Macon 

3/17 Brea.kfast . 90 
Lunch 1.10 
Supper for two · 2. 50 
R. R. fare to Charlotte 3. 45 
R. R. fare to Spartanburg 4. 00 
Telephone . 60 

3/18 Breakfast . 75 
Lunch . 75 
Supper .75 
Hotel at Spartanburg 8 . 00 
Postage .25 
Laund~ 1.15 
Pressing . 75 

3/19 Breakfast . 85 
Lunch .90 
Supper 1.00 
Hotel at Spartanburg 3. 00 
Telephone . 60 

3/20 Breakfast . 7 5 
Lunch 1.50 
Supper 1.25 
Hotel at Spartanburg /3. 00 
R. R. fare Spartanburg to Macon 12. 78 
Taxi .50 
Telephone 1. 45 

3/21 Breakfast . 85 
Lunch for two 2. 50 
Supper 1.25 
Hotel at Macon 3. 50 

76.11 
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Postage .20 
Telephone . 60 

Forward 56.43 2,314.42 
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Mar. 27 H. W. Kimbrell Forward 
3/22 Breakfast 

Lunch 
Supper 
Hotel at Macon 
Telephone 
Pressing 

3/23 Breakfast 
Lunch 
Supper 
Hotel at Macon 
Laundry 

Mar. 28 H. W. Kimbrell, Expense, inventory 
Macon 

56.43 2,314.42 
.80 

1.10 
1.25 
3.50 

.60 

.75 

.85 

.90 
1.25 
3.50 

. 75 71.68 

3/24 Breakfast. . 75 
Lunch 1.10 

· Supper 1. 25 
Hotel at Macon 3. 50 
R. R. fare Macon to Atlanta 2. 00 
Taxi .50 
Telephone . 70 
1 Columnar pad . 60 

3/25 Breakfast . 75 
Lunch 1.50 
Supper 1.25 
Hotel at Atlanta 4. 00 
R. R. fare Atlanta to Spartan .. 
burg 10.71 
Taxi .40 
Telephone 1. 20 

2/26 Supper 1.50 
R. R. fare Spartanburg to Rich-
mond 17.52 
Postage . 84 50. 07 

Apr. 16 E. H. Hillis, Expense Baltimore ad~ 
overt ising 

4/ 7 Hotel at Baltimore 4. 00 
Supper .45 
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.R. R. fare Richmond to Balti-
more 6.77 
Taxi .65 
Incidentals 1.00 

4/ 8 Hotel at Baltimore 4.00 
Breakfast .75 
·Lunch for two 2.10· 
·Supper for four 3.10 

. ·Telephone .36 
Incidentals 1.00 

4/ 9 ·Breakfast .75 
·Lunch 1.20 
·R. R. fare Baltilnore to Rich- .. 

·mond 6:.77 
Taxi .85 
·Telephone .36 
Incidentals 1.00 35.11 

Apr. 20 W. E. Kimbrell and J. L. Zachry. 
reference stores Tenn. and Ala. 

3/25 R. R. fare Baltimore to Wash-
ington 2.85 
Supper 1.15 
Hotel at Baltimore 4.40 

3/26 Taxi .85 
Three meals 3.40 

Forward 12.65 2,471.28 
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Apr. 20 W. E. Kimbrell and 
J. L. Zachry Forward 12.65 2,471.28 
.Telephone 1.80 

3/27 Hotel 8.60 
Breakfast .85 
Taxi .85 
R. R. fare Baltimore to Wash-
~ngton 1.45 
R. R. ·fare to Fredericksburg 1. 75 
I. .. unch .70 
Bus fare to Richmond 2.00 
Baggage ck .. .40 
Taxi .-45 

3/28 R. R. fare to Spartanburg 16~76 
3/29 Breakfast 1.45 

:Lunch .80 
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Supper 1.25 
R. R. fare Atlanta 12. 85 
Telegrams 1. 08 

3/30 Breakfast . 75 
·Lunch .80 
Supper 1.65 

3/3l Breakfast . 75 
Lunch for three 3. 25 
Hotel 13.60 
Telephone L 48 

· R. R. fare to Knoxville 16. 78 
Supper 1.85 

4/ 1 Breakfast ~ 95 
·Taxi .50 
Bus 1. 75 
Lunch ~RO 
Supper ~85 

4/ 2 Hotel :3. ·00 
Telegrams 1. 38 
Breakfast . 90 
Bus .5.00 
Lunch .75 
Bus a. 75 
Supper L 10 

4/ 3 Breakfast . 75 
Hotel 3.00 
Lunch .85 
R. R. fare Knoxville to ~Iemphis 20. RO 
Taxi 1. 75 
Telegrams 1. 20 
Supper 1.75 

4/ 4. Taxi .60 
Telegram 2. 40 
Breakfast . 85 
Hotel ·a.oo 
Taxi . 75 
R. R. fare to Birn1ingham 14.87 

·Lunch .85 
Supper 1.50 
Baggage ck. . 40 

· Telegrams 1. 20 
4/ 5 Hotel 2.45 

·Taxi 1.23 
Telegrams 1 . 80 

Forward 189.33 2, 471.28 
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Apr. 20 W. E. Kimbrell and 
J. L. Zachry Forward 189.33 2,471.28 

· Breakfast . 90 
Lunch 1.10 
Supper 1.25 

· R. R. fare Atlanta 10.75 
Taxi .65 

4/ 6 Taxi . 70 
Breakfast . 70 
Telegram . 48 
Telephone 1. 50 
Lunch for three 2. 85 
Taxi .55 
R. R. fare to Columbia 12. 76 
llotel 3.00 
Telephone calls 4. 70 

4/ 7 Breakfast 1.10 
Taxi .60 
Telephone 2. 35 

'I.lunch .80 
· Supper 1.10 

4/ 8 llotel 3.00 
Taxi .50 
Breakfast 1.10 
R. R. fare to Spartanburg 3.40 
R. R. fare to Johnson City 7. 90 
R. R. fare to Bristol . 90 
R. R. fare to Marion 1. 61 
Lunch 1.50 

4/ 9 Breakfast . 85 
4/10 Telephone . 96 

Breakfast . 85 
Lunch .90 
Supper 1.50 
llotel at .1.\IIarion 6. 50 
R. R. fare Bristol to Knoxville 3. 75 
Taxi . 70 
Telephone 1. 68 
Laundry 2. 35 

4/11 .Jiotel 3. 00 
Phone 3.50 
Telephone . 60 
Breakfast . 80 
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Lunch .90 
Taxi . 70 
R. R. fare to Memphis 20. 55 
Supper 2.10 

4/12 Taxi .85 
Breakfast . 90 

· Telegram 1.80 
Lunch 1.10 
R. R. fare to Birmingham 12. 87 
Taxi .60 
Supper 1.75 
Hotel 3.00 

4/13 Breakfast . 85 
Lunch . 75 

Forward 
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Apr. 20 W. E. Kimbrell and 
J. L. Zachry Forward 
Taxi 
Hotel 
R. R. fare to Atlanta 
Supper 
Taxi 

4/14 Breakfast 
Telephone 
Lunch 
Supper 
R. R. fare to Greenville 

4/15 Taxi 
Taxi 
Telegram 
Breakfast 
Lunch for three 
Bus to Columbia 
Parcel post 
Hotel 

4/16 R. R. fare to Charlotte 
Hotel 
Taxi for two 
Breakfast 
Lunch 
Supper 
R. R. fare to Richmond 

333.74 2,471.28 

333.74 2,471.28 
.60 

2.00 
7.13 
1. 75 

.50 

.75 
1.68 
1.50 
1.10 
8.74 

.50 

.50 
1.38 

.75 
2.45 
4.00 

.20 
7.85 
3.40 
2.50 
1.00 

.60 

.85 

.95 
13.85 
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. Phone 1. 70 
Telegram .60 

J. L. Zachry, Expense 
3/24 Hotel at Macon 3.50 

. Meals 2.85 

. R. R. fare l\1acon to Atlanta 2.00 

. Taxi .50 
3/31 R. R. fare Atlanta to Charlotte 13.22 
4/ 1 Meals 3.25 
4/ 2 Hotel at Marion, V a. 2.75 

Meals 2.00 
Telegrams 1.92 

. R. R. fare Bristol to Knoxville 3.75 
4/ 3 Hotel at Knoxville 2.50 

Meals 3.25 
Taxi .50 
R. R. fare Knoxville to Memphis 20. 55 

4/ 4 Hotel at Memphis 2.50 
l\tieals 2.55 
Taxi .50 

· R. R. fare Memphis to Birming-
ham 12.87 

4/ 5 Meals 2.30 
R. R. fare Birmingham to At-
lanta 10.00 
Taxi .50 

4/22 R. R. fare Atlanta to Knoxville 8.7S 
Meals 1.50 

·Taxi 1.00 
4/23 I-Iotel at Knoxville 3.00 

·Meals 3.40 
· R. R. fare Knoxville to Memphis 20. 55 
·Taxi .75 

4/24. Meals 3.00 
· R. R. fare Memphis to Birming-
ham 12.87 

Forward 551.18 2,471.28 
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Apr. 20 ,J. L. Zachry Forwa1·d 551.18 2,471.28 
4/25. Meals 3.20 

. Taxi .50 
R. R. fare Birmingham to At-

.lanta 7.13 52.016 
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Apr. 29 H. Murray, Lynchburg and Danville 
.analyzing cash disbursements 

4/25 R. R. fare Richmond to Lynch­
burg 
Pullman 

4/26 Hotel at Danville 
Breakfast 
Lunch 
Supper 
R. R. fare Lynchburg to Dan-

5.26 
3.00 
3.00 

.75 

.90 
1.25 

ville 2. 28 
Taxi .85 
Telephone . 60 
Baggage ck. . 30 
Tips and miscellaneous . 50 

4/27 Breakfast . 60 
Lunch 1.00 
R. R. fare Danville to Richmond 5. 07 
Taxi .25 
Telephone . 30 
Tips and miscel . 75 

May 11 Telegrams 
May 20 W. E. Kimbrell, Tenn. and Ala. stores 

4/21 Breakfast 
Lunch 
Supper 
R. R. fare Washington to Knox-

1.90 
.90 

1.10 

ville · 24.10 
Taxi .60 
Telephone 3. 20 

4/22 Hotel 9. 70 
Breakfast . 80 
Lunch for two 1. 90 
Supper 2.00 
R. R. fare Knoxville to Memphis 20. 55 
Baggage ck. . 20 
Taxi . 70 
Telephone 2. 05 
Incidentals 1. 90 

4/23 Hotel at lVIemphis 5. 25 
Breakfast. . 85 
Lunch for four 4. 50 
Supper 1.25 
R. R. fare Memphis to Nashville 12. 87 

97 

26.66 

12.95 
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Baggage .20 
Taxi .50 
Telephone 1. 67 
Tips . 95 

4/24 Hotel 2.00 
Breakfast 1.10 
Lunch .90 
R. R. fare Nashville to Knoxville 12.07 
Taxi .50 
Telegram 1. 80 
Telephone to Nashville 1. 20 
Telephone to Newark 8.85 
Telephone to Memphis 2.45 

4/25 Breakfast 1. 20 

Forward 

page 31 t Expenses paid for Va. Table Co. 

131.71 3,072.90 

May 20 W. E. Kimbrell Forward 
Lunch 
Supper 
Taxi 
Tips 

4/26 Hotel at Knoxville 
Breakfast 
Lunch for three 
Supper 
R. R. fare Knoxville to Asheville 

·Taxi 
Telephone 

4/27 Breakfast 
Lunch. 
Supper 

· R. R. fare Statesville to Char­
lotte 
R. R. fare Charlotte to Co­
lumbia 
Taxi 
Telegrams 

4/28 Hotel at Columbia 
Breakfast 
Lunch 
Supper 

4/29 Hotel at Columbia 
Breakfast 

131.71 
.75 

1.25 
.50 

1.00 
3.95 

.75 
2.40 
1.10 
5.85 

.40 
2.80 

.75 

.85 
1.10 

1. 75 

4.00 
.50 
.96 

3.00 
.65 
.75 

1.0.5 
3.00 

.65 

3,072.90 
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Lunch .90 
Supper 1.15 
Telephone 1. 20 

4130 Hotel at Charlotte 3. 00 
Breakfast . 65 
~Mh .~ 
Supper 1.25 
R. R. fare Columbia to ChaT-
lotte 4.00 
Telephone 1. 56 

4131 Hotel at Charlotte 3. 00 
Breakfast . 80 
Lunch .95 
Laundry 2.34 

51 6 Breakfast . 65 
Supper 1.95 
Telegrams ~ 96 
Tips .40 
Gas and oil Richmond to Raleigh 2. 90 

5 I 7 Hotel at Raleigh 3. 96 
Breakfast . 65 
Lunch .90 
Supper 1.25 
Three extra meals 2. 70 
Gas and auto equipment to 
Durham 6.88 

51 8 · Hotel at Durham 2. 50 
Lunch . 75 
Supper 1.00 
Telegram . 48 
Telephone . 85 
Pressing . 75 
Ferry .50 

5 I 9 Hotel at Raleigh 3. 00 
Auto expense 2. 08 
Breakfast . 65 
Lunch .70 
Supper .95 
Telephone 1. 65 
'Auto expense to Raleigh 2. 34 

Forward 234. 42 3, 072. 90 

page 32 } Expenses paid for V a. Table Qo. 

May 20 W. E. Kimbrell Forward 234.42 3,072. 90 
I i 

f 
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5/10 Hotel at Raleigh 4. 55 
Breakfast . 65 239. 62 

June 28 W. E. Kimbrell, Expense Atlanta and 
Macon 

6/ 5 Gas-Atlantic to Macon 
Gas and oil 
Hotel 
Breakfast 
Lunch 
·supper 
Tire and tube 
·Telegram 
Telegram 

6/ 6 ·Hotel at Macon 
Breakfast 
·Lunch 
Supper 
Telegrams 
Incidentals 

6/ 7 Atlanta dnd Macon 
Telephone 
Telegram 
Hotel 
Breakfast 
Lunch 
Supper for two 
Telegram 
Tips 

6/ 8 Hotel 
Breakfast 
~Telegram 
Lunch 
Gas and oil 
Storage 
Laundry 
Oil 
Supper 

6/ 9 Hotel 
Breakfast 
Lunch 
Supper 
Telegram 

6/10 IIotel 
Breakfast for two 

1.89 
1.89 
1. 78 
2.50 

.65 

.80 

.95 
11.05 

.60 

.48 
2.50 

.65 

.50 
1.10 

.96 

.95 

1.60 
.60 

3.00 
.50 
.80 

2.40 
.48 
.40 

3.00 
.60 
.60 

1.10 
2.88 
3.00 
1.40 

.25 
1.10 
3.00 
~70 
.65 

1.50 
.60 

3.00 
1.05 



Va.-Lincoln Furn. Corp. v. ::;o. Fac. & Stores Corp. 101 

Lunch .90 
Telegram 1. 08 
Storage for car 1. 50 
Telephone 9. 65 
Phoning reports . 60 
Gas and oil 2 . 64 
Gas and oil 1. 84 
Supper for two 1 . 70 

6/11 Hotel 2. 50 
Breakfast . 65 
Gas and oil changed 3. 50 
Lunch .75 
Supper 1.15 
Puncture . 25 
Gas 2.16 92.44 

Forward 
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July 24 R. Fleming, Expense 
to Marion RForward 3, 404. 96 

6/20 R. R. fare to lVIarion 14.76 
Tips .25 

. Breakfast 1 . 35 
Tip .25 
11p .25 
Lunch 1.15 
Tip .75 
Taxi 1.20 
R. R. fare Marion to Richmond 14. 76 
Incidentals 1 . 28 36. 00 

Aug. 9 H. Murray and W. E. IG.mbrell, Ex­
pense to Baltin1ore, rega.rcling inven­
tories Expense to Baltimore a,nd re-
turn July 31, and August 1 20.88 

Servicing car 5. 90 26. 78 

Aug. 14 E. H. Hillis, Expense, accounts re-
ceivable, and inventory-Macon 
8/ 7 Lunch . 80 

R. R. fare Richmond to Atlanta 27. 93 
8/ 8 Hotel at Atlanta 3.50 

Breakfast 1 . 60 
Lunch .85 

.Supper 1.65· 
R. R. fare Atlanta to Macon 3. 00 
Taxi .50 
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Incidentals . 79 
8/ 9 Hotel at Macon 3.50 

Breakfast . 85 
Lunch 1.65 
Supper 2.20 
Telephone . 60 
Incidentals . 96 

8/10 Hotel at Macon 3. 50 
Breakfast . 85 
Lunch for three 2. 40 
Supper for two I . 20 
Telephone . 60 
Pressing . 7 5 
Incidentals . 96 

Aug. 16 E. H. Hillis, Expense, accounts re­
ceivable, and inventory at Macon 
8/11 Hotel at Macon 

Breakfast 
Lunch 
Supper 
Telephone 
Incidentals 
Supplies 

8/12 Hotel at Macon 
Breakfast 
Lunch for two 
Supper for two 
Telephone 
Carbon paper 
Incidentals 

8/13 Breakfast 
Lunch 
Supper 
R. R. fare Macon to Atlanta 
R. R. fare Atlanta to Greenville 
Taxi · 

Forward 
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Aug. 16 E. H. Hillis Forward 
Laundry 
Pressing 
Sealing wax ·and registered mail 
Indidentals 

8/14 Hotel at Spartanburg 
Breakfast 
Lunch for three 

3.50 
.75 

1.10 
1.35 

.. 60 

.85 
1.45 
3.50 

.85 
1.95 
2.45 
1.20 

.25 
1.80 

.85 
I. 75 
1.35 
2.00 
9.29 

.50 

37.34 

37.34 
1.84 
1.50 
1.90 
.. 85 
3.00 

.80 
2.05 

........ _.··: 

60.64 

3,528.38 

3,528.38 
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R. R. fare Greenville to Spar-
tan burg 1. 14 
R. R. fare Spartanburg to 
Greensboro 9.46 

. Taxi 1.14 
Telephone 1. 80 
Incidentals 1: 10 

8/15 Breakfast . 80 
Lunch 1.75 
Supper 1.90 
R. R. fare Greensboro to Raleigh 2. 93 
R. R. fare Raleigh to Durham 1. 00 
R. R. · fare Durham to Greens-
boro 2.00 
R. R. fare Greensboro to Rich-
mond 10.56 
Taxis 1.35 
Telephone . 60 
Incidentals 1. 80 88. 61 

Aug. 16 W. E. Kimbrell, Expense, inventory 
at New Orleans 

8/ 1 Hotel-Baltimore 
Supper 
Breakfast 
Lunch 
Telephone 

8/ 2 R. R. fare Richmond to Char-

4.00 
2.00 
1.50 
1.85 
1.20 

lotte 13.86 
8/ 3 R. R. fare 4.00 

Breakfast . 65 
Lunch .80 
Supper 1.10 

8/ 4 R. R. fare 3.50 
R. R. fare New Orleans 34. 82 
Hotel at New Orleans · 3. 00 
Breakfast . 65 
Taxi .50 
Telegram . 60 
Lunch 1.50 
Supper 1.75 

8/ 5 Breakfast 1. 50 
Taxi .65 
Lunch .65 
Dinner 1.50 
Telegram 1. 20 

8/ 6 Breakfast . 85 
Lunch .70 
Supper 1.10 
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Sandwich . 40 
81 7. Tips . 80 

Breakfast . 7 5 
. Lunch .90 
Tari .50 

8 I 8 Telegram . 60 
·Lunch 1.00 

8 I 9 Telegram . 60 
Supper for four 6. 00 • 

--
Forward 96.98 3,616.99 
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Aug. 16 W. E. I<imbrell Forward 96. 98 3, 616.99 
8110 Lunch 1.25 

Lunch-extras 1. 4.0 
Taxi .65 
Supper for two 2. 25 

8111 Tari .60 
Lunch 1.00 
Telegram 1. 20 
Tips .80 
Hotel bill at New Orleans 40. 62 

. Telegram 1 . 90 

. Telegram . 60 
8112 Lunch .85 

Supper 1.50 
8113 Supper 1.50 

Telegram . 60 
.Taxi 1.00 
Tips . 70 
Lunch .90 
Hotel 10.04 
R. R. fare New Orleans to Char-
lotte 34.82 

8/14 Breakfast 1. 95 
Lunch 1.75 
Supperforfour 3.75 
R. R. fare-Columbia 4. 15 
Taxi .50 
Telephone . 85 

8/15 Hotel 2. 50 
BreakfasL for two . 75 

. Lunch for two 1 . 70 
R. R. fare to Richmond 12. 94 
Supper 2.25 

. Pullman 3. 75 

. Telegram . 60 238. 60 
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Aug. 31 W. E. Kimbrell, Expense-New Or-
leans and Atlanta 

8/16 R. R. fare Richmond to Char-
lotte 13.96 

8/17 Breakfast . 80 
T~~~ .~ 
.Lunch .75 
.R. R. fare 4.00 
Supper · 1. 10 
R. R. fare to Atlanta 12. 96 

8/18 Breakfast . 65 
Lunch 1.00 
Supper 1.10 
Telegram 1. 60 
.Telephone . 85 
.Taxi . 60 
Baggage check . 20 

8/19 Breakfast . 75 
Lunch .80 
Telegrams . 60 
Telegratns 1 . 56 
Supper 1 .. 20 
Incidentals 1. 20 

8/20 Breakfast . 75 
Lunch .70 
Supper for two 2. 20 

Forward 
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Aug. 31 W. E. Kimbrell Forward 

Taxi 
8/21 Breakfast 

Lunch 
Supper 
Telegram 

8/22- Bn~akfast 
Stationery 
Lunch for two 
Supper for two 
Taxi 

8/23 Brealdast 
Lunch 
Supper 
Telegran1s 
Taxi 

8/24 Breakfast 
Lunch 
Dinner for two 
Taxi 

49.81 3,855.59 

49.81 3,855.59 
.40 
.75 
.85 

1.20 
1.20 

.75 

.65 
1.50 
2.20 

.30 

. 75 
.85 

1.10 
1.20· 

.30 
.75 
.75 

2.20 
.40 
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Telephone . 95 
Incidentals 1. 20 

8/25 Breakfast . 7 5 
Lunch 1.10 
Supper for two 3. 20 
. Telegrams . 48 
_Telegram .60 
Stationery . 70 

8/26 Breakfast . 7 5 
Lunch .75 
Supper 1.10 
Taxi .20 

8/27 R. R. fare Atlanta to Columbia 12.96 
Breakfast . 75 
~ooh .W 
Dinner .95 
Telephone . 48 
Hotel bill at Atlanta 42.48 
Taxi .50 

8/28 Hotel at Columbia 3.00 
Taxi .50 
Postage .42 
R. R. fare Columbia to Raleigh 7. 30 
Breakfast 1. 25 
Lunch .80 
. Supper for three 2. 35 
Telegram .48 
Telegram . 60 
R. R. fare Ra1eigh to Richmond 5. 50 
Pu]ITnan 3.00 
Midnight lunch . 40 

Oct. 12 Rives Fleming, Expense at Fred­
ericksburg 
Gas, oil and greasing car 3. 25 

. , 

164.21 

Meals, etc. 3. 75 7.00 

Forward 
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Services of: 
W. E. Kimbrell 
E. H. Hillis 
Hoke Murray 
Rives Fleming 
H. W. Kimbrell 
J. L. Anderson 
C. D. Phillips 

98 Days 
42 " 
10 " 
5 " 

12 " 
12 " 
8 " 

Forward 

4,026.80 

4,026.80 

$100.00 9,800.00 
50.00 2,100.00 
50.00 500.00 

-100.00 500.00 
25.00 300.00 
25.00 300.00 
25.00 200.00 

Total $17,726.80 
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page 38 ~ Virginia Table Company, Incorporated 
· and 

Virginia-Lincoln Furniture Corporation· 

To Southern Factories. and Stores Corporation, Dr. 

To amount due for securing eleven options $11,000.00 
To amount due for expense and services in con-

nection with taking inventories, etc., as per de-
tailed schedule annexed to notice of motion for 
judgment 17,726.80 

To loss and damage to business and expenses, as 
claimed in notice of motion for judgment, at 
least 75,000.00 

$103,726.80 

State of Virginia, 
City of Richmond, to-wit: 

Before n1c, Katharine Lyon Scott, a. Notary Public for 
the City aforesaid in the State of Virginia, personally ap­
peared Rives Fleming, who being first duly sworn made oath 
before me in my said City that he is President and agent of 
Southern Factories and Stores Corporation and duly au­
thorized and qualified to make this proof; that the claim of 
said Southern Factories and Stores Corporation against Vir­
ginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation amounts to the sum t>f One 4nndrtjd 
nud three thousand seven hundred and twenty-six a.nd 
R0/100 dollars aR shown hy thA above account; that said 
mnount is justly due and owing; and that interest is due and 
claimed on the said sum from ,January 1st, 1930, until paid. 

My commission as Notary Public expires on the 20th of 
February, 1933. 

Given under my hand this 13th day of July, 1931. 

l{ATI-IARINE LYON SCOTT, 
Notary Public. 

page 39 ~ And at another day, to-wit: at a Law and Equity 
Court ·of the City of Richmond, Part Two, held 

the 11th day of August, 1931: 
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This day came the plaintiff, by counsel, and it appearing to 
the Court that the return day of this proceeding happened 
to be a day of the term on which the ·Court did not sit, it is 
now ordered that his cas~ be placed upon the.docket of this 
Court as prescribed by law. 

And at the same day, to-wit: at a. Law and Equity Court 
of the City of Richmond, Part Two, held the 11th day of 
August, 1931 : 

-This day can1e the plaintiff, by its attorneys, and made a 
motion in open Court for judgment against the defendant 
in accordance with its notice of n1otion for judgment, with ac­
companying account and affidavit, herein, and the said de­
fendants, being soleinnly called, came not. 

On consideration \vhereof, it appearing that said notice of 
n1otion for judgment, with the account and affidavit attacl1ed 
thereto, was duly served upon the defendants by the Sheriff 
of S'myth County on the 15th day of July, 1931, and fi]ed in 
the Clerk's Of.fice on the 16th day of July, 19·31, and th i~ 
cause having been duly docketed, and the defendants and 
each of them having faiied to file any plea, counter-affidavit 
or other defense, and it being the opinion of the Court that 
the plaintiff is entitled to a present judgment for the itcnu; 
of liquidated dmnag·es stated in the account and affidavit 'flied 
with its said notice of motion for judgment: 

'11herefore it is considered and ordered by the Court that 
the plaintiff recover of. the defendants the sum of Twenty­
eight tlio1tsand seven hundred and twenty-six and 80/100 
Dollars ($28,726.80), with interest thereon, to be con1p1.ted 
at the rate of six per centum per annu1n, from the 1st clay 
of January, 1930, until paid, and its costs by it about its snit 
in that behalf expended. 

And it is further ordered that his cause be continued and 
hereafter tried as to the iten1 of $75,000.00 of unliquidated 
damages claimed in the said amount. _ 

page 40 ~ And at another day, to-wit: at a Law and Equity 
Court of the City of Richmond, Part Two, heid 

the 21st day of .A .. ugust, 1931 : 

This day came the parties by their attorneys and the de­
fendants moved tl~c Court to set aside the judgment entered 
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herein on Aug. 11, 19H1, and allow them to nle pleas in abate­
ment to the venue of the Oourt, which said pleas, it a ppea.rs, 
were deposite.d ·in the mail at Marion, Virginia, on the 8th 
day of Aug., ·1931, and in the ordina.ry course of delivery 
should have reached the Court on the return day of the nlo­
tion; ·~ut, which .in·;f~ct failed. to reach the Clerk until August 
12, 1931, by reason of miscarriage by the postoffice employees. 
And the defendants introduced in suppoft of ·said motion 
the correspondence between its attorney, J. P. Buchanan, 
and the Clerk of this Court under date July 16, 17, 18 and 20, 
1931, and the letter of the Postmaster to said Buchanan dated 
Aug. 15, 1931, and the original envelope and letter trans­
mitting said pleas to the Clerk. And· the plaintiff· opposed 
said motion and filed in opposition thereto the affidavits of 
Rives Fleming, W. E. l{imbrell. and Ifoke ~furray, and 1noved 
the Court to require the defendants to plead to the merits 
as a prerequisite to the entertainment of said motion to set 
aside said judgment. 

On· consideration whereof, it being the opinion of the Court 
that the failure. of the defendants to file said pleas before 
the entry of said judgment is excused by their having placed. 
them in the mails in tin1e for delivery in the usual course to 
the Clerk by Aug. 10, 1931, and the miscarriage in the mail by 
the postal authorities, a.nd that the ends of justice will best 
be served if the said judgment be vacated and said pleas 
received, without at this time requiring any defense by the 
defendants on the merits; 

Wherefore it is considered and ordered by the Court that 
the judgment entered herein on the 11th day of August, 1931, 
be set aside, and that the defendants have leave to file their 
said pleas in abatem~nt without at this time making any other 

defense to the plaintiff's action and thereupon the 
page 41·} defendants filed their said pleas in abatement; to 

which actions of the Court in setting aside said 
judgment and allowing said pleas in abatement to he filed 
and in refusing to require the defendants to plead to the 
merits as set out above, the plaintiff, by Counsel, excepted 
on the grounds that Sec. 6046 of the Code gave the plaintiff 
the right to the said judgment in the absence of any defense 
:filed by the defendants,- or either of them, and that said sec­
tion forbi~s the ~ling of said pleas. after rendering a judg­
ment for the plaintiff and that in no event should said judg­
ment be set aside without requiring the defendants to plead . 
to the merits ~s required by said section and by sect~ on 61 35 
of the Code, and as required by law. 
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page 42 ~ (Filed Aug. 21, 1931) 

Clerk, 
Law & Equity No. 2 
City Hall, 
Richmond, Va. 

Dear Sir: 

July 16, 1931 

Southern Factories & Stores -vs­
Virginia Table Co. Inc., et al 

A notice has been served on the Virginia Table Company 
returnable before the Judge. of your Cort on the lOth of 
A ugst under the abov-e styl-e. Will you be kind enough to 
advise us the following? 

1. When your present term began and when it will end, 
or if the Court is in v:acation when the next term will be~in ¥ 

2. If the state of your dooket is such as that a notice of 
. motion for judgment can be tried soon after the return dayf 

3. What is the practice of ·your Court in regard to these 
notices of motion for judgment; that is whether they are 
tried at the term to which they are returnable or whether 
after a plea is entered they a.re continued over until another 
term? 

JPB:KS 

page 43 ~ 

Very truly yours, 

(signed) J. P. BUCHANAN 
J.P. BUCHANAN 

(Filed Aug. 21, 1931.) 

Richmond, Va., July 17, 1931. 

Mr. J. P. Buchanan, 
% Buchanan & Buchanan, 

·Marion, Va. 

Dear Sir: 
Re. Southern Factories & Stores 

Corp. vs. V a. Table Co. & als. 

Your letter of the 16th inst. received. 
The answers to your queries are as follows : 
1. The present term of this court began on June 8th anc.l 

":ill end sometime during the .first week in August. The next 
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term will b~gin on the Third Monday in Septembe;, Sept. 
21st. 

2. Our docket at present is very light and this case should 
be tried early in the next term of this court. 

3. This notice of motion will be docketed on the first day 
of the next term of this court, and unless a plea and counter­
affidavit are filed on or -before that date, the plaintiff will 
be entitled to a judgment on that day. If the· plea and af­
fidavit are filed on or before the date of the docketing of this 
case, then the plaintiff may have same set for hearing a.t the 
S'eptember Term upon ap-plication to the .Court. The docket 
will be called on Sept. 21st, 1931, at 10:00 o'clock A.M. 

Trusting that his fully answers your letter, we remain, 

Yours very truly, 

LUTHER LIBBY, Clerk. 

By E. M. EDWARDS, D. C. 

page 44 ~ (Filed Aug. 21, 1931.) 

E. M. Edwards, Esq., 

July 18, 1931 

Southern Factories & Stores Corp. 
vs. V a. Table Co. Inc, et al 

Deputy Clerk for Luther Libbey, Clerk, 
Law & Equity Court of the City 
of Richmond, Part Two. 
Richmond, V a. 

Dear Sir: 

• I • 

I thank you very much for your letter of July 17th an­
swering in full the inquiries in iny letter of the 16th. 

I take it that if on or before the return day of the notice, to­
wit the lOth day of August, appropriate pleadins are :filed 
in the manner required by Statute, this case will go over util 
the September term and will at that time be· set for h~aring 
and that no prejudice can result of the defendant if s·ch 
pleas are filed on or before the _retrn day. 

1'Iay I also ask if any deposit is required of the defendant 
by the Clerk in the filing of its plea and if so what amountt 

JP·B:KS 

Very truly yours, 

(Signed) J. P.···:BUCHANAN 
s. 

J.P.BUOHANAN 
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· page 45 } (Filed Aug. 21, 1931.) 

Richmond, V a., July 20, 1931. 

J\{r. J. P. Buchanan, 
% Buchanan & Buchanan, 

Marion, Va. 

Dear Sir: 

Re: Southern Factories & Stores 
Corp. vs. Va. Table Co. & al 

Your letter of the 18th inst. received. 
You are correct in your statement that if approprinte 

pleadings are filed on or before the retnrn day of the notice, 
the case will go over until the S'eptemher term and will be 
set for hearing ('upon application of plaintiff's counsel), and 
that no prejudice can result to the defendant if such pleas are 
:filed on or 'before the return day. 

We do not require any deposit. from the defendant in filing 
pleas, but we do look to the defendant's counsel to pay t.he 
clerk's fees chargeable to the defendant upon the completion 
of the suit. Ordinarily the clerk's fees of the defendant would 
not amount to more than Three or Four Dollars, but of course~ 
this depends upon the number of pleas filed and subpoenas 
issued in the case. 

page 46 ~ 

Yours very tn1ly, 

LUTHER LIBBY, Clerk. 

By E. M. ENW ARDS, D. C. 

(Filed Aug. 21, 1931.) 

BW-p 

August 15th, 1931 

Messrs. Buchanan & Buchanan, 
Attorneys-at-Law, 
Marion, Virginia. 

Gentlemen: 
Referring to your letters of the 12th and 13th instants, 

regarding delayed delivery of Registered Letter # 193, mailed 
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by you at Marion, Va., on ... '-\.ugust 8th, which was addressed 
as follows: 

''To the Clerk of 
Law & Equity Court side of 

City of Richmond, Part Two, 
Richmond, V a.'' 

the entire responsibility for said delay is assumed by the 
Richmond Post Office and the employees who committed the 
error that caused the delay have been given the full penalty 
therefor as prescribed by the Department. The employees 
responsible for the error can give no adequate explanation or 
excuse for the misdistribution of the register, but it is as­
sumed tha.t they had in mind Hustings Court Part 2, wl1ich 
is much better known to everyone due to the fact that news 
articles of trials in this court are almost a daily occurren<.~e. 
Another thing that may have contributed to the error is the 
word ''side'' as a part of the address. Hustings Court Part 
2 is located on the Southside, to which the register was nlis­
sent, and much mail for that district is addressed to ''South­
side Station". This is not offered as any excuse to justify 
the error, but merely as a possible explanation as to how lt 
occurred. 

I wish to assure you of n1y deepest regret for the trouble, 
inconvenience and mnbarrassment you have been caused by 
the incident. I am reasonrubly certain that the action taken 
by this office with the employees involved will prevent a re­
currence of similar trouble. 

Very truly yours, 

BERKLEY WILLIA~IS, Postmaster. 

page 47} (Filed Aug. 21, 1931) 

(Front of envelope) 

After 5 days, return to 

BUCHANAN & BUCHANAN, 

BoxT, 

MARION, VA. 

Registered Return 
Receipt-

20c and 2c postage 
stamps affixed. 

REGISTERED 
NO. 193 
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RETURN RECEIPT REQUESTED 

To the Clerk of 
Law & Equity Court side of 
City of Richmond, Part Two. 
Richmond, Va. 

City Hall. 

Main Office. 
Received 
Aug. 12/31 

9:15A.M. 
E.M.E. 

(Reverse side of envelope) 

MARION, VA. 
AUG 8 1931 

REGISTERED 

(POSTMARKS) 

MARION, VA. 
AUG 8 1931 

REGISTERED 

RICHMOND, VA. 
AUG 9 1931 

REGISTERED 

MARION, VA. 
AUG 8 1931 

REGISTERED 

RICHMOND (South RICHMOND, VA. RICHMOND (South 
Side Sta.) VA. AUG 10 1931 Side Sta.) VA. 
AUG 10 1931 REGISTERED AUG 10 1931 

REGISTERED REGISTERED 

RICHMOND, VA. 
AUG 11 1931 

REGISTERED 

page 48 ~ 

Virginia: 

RICHMOND (South 
Side Sta.) VA. 
AUG 11 1931 

REGISTERED 

(Filed Aug. 21, 1931.) 

In the Law & Equity Court .of the City of Richmond, Part 
· Two. 

Southern Factories & Stores Corp., Plaintiff, 
vs. 

Virginia Table Company, Inc., et al., Defendants. 
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State of Virginia, 
City of Richmond, to-wit: 

I, Rives Fleming, hereby certify that I am President of 
Southern Factories & Stores Corporation, the said plaintiff, 
which is a corporation existing under the la.ws of the State 
of Virginia, with its principal office in the said City of Rich­
mond; that Virginia-Lincoln Furniture Corporation, one of 
said defendants, is a Virginia Corporation and that J. P. 
Buchanan is its Secretary and one of its directors; that Vir­
ginia ·Table Company, Incorporated, ·was before its dissolu­
tion and still is for the purpose of said suit a Virginia cor­
poration and that J. P. Buchanan was and still is for said 
purpose its Secretary and one of its directors ; that the con­
tract alleged in the third numbered paragraph of the plain­
tiff's notice of motion for judgment in the above entitled 
cause was made at the William Byrd Hotel in the City of 
Richmond, 'Virginia, in a conference between W. E. Kimbrell, 
C. C. Lincoln, Jr., R. S. Wahab and this affiant, at which 
,J. P. Buchanan was not present; that the contract alleged 
in the fourth numbered paragraph of said notice of motion 
for judgment was made as stated therein; tha.t the items of 
expense and services claimed in said notice of motion were 
paid at and directed from the office of said plaintiff in the 
said City· of Richmond; and that in a conference at Char­
lotte, North Carolina, several months ago about the claims 
of the plaintiff and defendants in said suit against each 

other, this af.fiant heard said J. P. Buchanan who 
page 49 ~ was then representing the said defendants admit 

to James B. Murphy who was then representing 
the said plaintiff that said Southern Factories & Stores Cor­
poration could bring suit against said defendants in said 
City of Richmond, and this admission was made with refer­
ence to the jursdiction of a Richmond Court to hear and de­
termine a claim of the said plaintiff against said defendants. 

Given under my hand this 19th day of August, 1931. 

RIVES FLEMING. 

Subscribed and sworn to before me this 19th day of Au­
gust, 1931. 

(Notarial 
Seal) 

M. K. ELLIOTT, 
Notary Public. 

My Commission Expires J nne 8, 1934. 
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Virginia: 
In the Law & Equity Court of the City of Richmond, Part 

Two. 

Southern Factories & Stores Corp.; Plaintiff, 
vs. 

Virginia Table Company, Inc., et al., Defendants. 

State of North Carolina, 
· City of Charlotte, to-wit: 

I, W. E. I{imbrell, hereby certify that I am General 
1\{anager of Southern ].,actories & Stores Corporation, 
the said plaintiff, which is a corporation existing under the 
laws of the S'tate of Virginia, with its principal office in the 
said City of Richmond; that v ... irginia-Lincoln Furniture Cor­
poration, one of said defendants, is a Virginia Corporation 
and that J. P. Buchanan is its Secretary and one of its direc-

tors; that Virginia Table Company, Incorporated, 
page 50 ~ was before its dissolution and still is for the pur-

pose of said suit a Virginia corporation and that 
J. P. Buchanan was and still is for said purpose its .Secre­
tary and one of its directors ; that the contract alleged in the 
third numbered paragraph of the plaintiff's notice of motion 
for judgment in the above-entitled cause was made at the 
William Byrd Hotel in the City of Richmond, Virginia, in a 
conference between Rives Fleming, C. C. Lincoln, Jr., R. S. 
Wahab and this affiant, at which J. P. Buchanan was not. . 
present; that the contract alleged in the fourth numbered 
paragraph or said notice of motion for judgment was made 
as stated therein; that the items of expense and services 
claimed in said notice of motion were paid at and directed 
from the office of said plaintiff in the said City of Richmond; 
that in a conference at Charlotte, North Carolina, several 
months ago about the claims of the plaintiff and defendants · 
in said suit against each other, this affiant heard said .J. P. 
Buchanan who was ~hen representing the said defendant~ 
admit to James B. l\iurphy who was then representing the 
said plaintiff that said Southern Factories & Stores Corpora­
tion could bring snit against said defendants in said City of 
Richmond, and this admission was made 'vith reference to 
the jurisdiction of a R.ichmond Court to hear and determine 
a claim of the said plaintiff against said defendants. 

Giv€n under my hand this 19th day of August, 1931~ 

W. E. Kil\1:BRELL. 
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Subscribed and sworn to before me this 19th day of Au­
gust, 1931. 

(Notarial 
Seal) 

V. F. ALEXANDER, 
Notary Public, 

State of North Carolina. 

My Commission Expires Nov. 6, 1931. 

page 51~ (Filed Aug. 21, 1931.) 

State of North Carolina, 
County of Mecklenburg. 

Personally appeared before me Hoke lVIurray who on oath 
says: That he definitely remembers having heard ~Ir. ,T. P. 
Bucl1anan make a staten1ent, at a. conference held between the 
auditor of Virginia-Lincoln Furniture Company and ,J. P. 
Buchanan, on the one hand and Rives Fleming, "\V. E. I{im­
brell, Hoke lVIurray and James B. ~{urphy, on the other hand; 
said statement being made to the effect that while the Lin­
coln Company could sue the Southern Factories & Stores Cor­
poration in Richmond, he knew that the Southern Factories 
and Htores Corporation ~ould likewise sue the Lincoln people 
in Richmond, Virginia; that said statement 'vas n1ade in the 
course of a conversation between all the p~uties. 

HOKE MURRAY. 

Sworn to and subscribed before me this lRth day of Au­
gust, 1931. 

V. F. ALEXANDER, (L. S.) 
Notary Public for North Carolina. 

My Commission expires Nov. 6, 1931. 

(Notarial Seal) 

page 52~ (Filed Aug. 21, 1931.) 

In the Law and Equity Court Qf the City of Richmond, 
Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virg1.nia Table Company, Incorporated, & Virginia Lincoln 
Furniture Corporation. 
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PLEA TO .JURISDICTION. 

Defendant, Virginia Table Company, Incorporated, ap­
pearing specially for this purpose a.nd none other, by its 
attorney, comes and says that this Court ought not to have 
or take any further cognizance of the action aforesaid of 
the said plaintiff, because the said defendant says that the 
supposed causes of ·the said action did not, nor did any part 
thereof arise in the. said City of Richmond, but that the sup­
posed causes of the said action or parts thereof arose in the 
County of Smyth, . State of Virginia, and that at the time 
of the service of the notice in this cause, the said defendant 
was not a corporation but had been dissolved by operation of 
law; that before it was dissolv:ed it was not a resident of 
nor was its principal office located in the City of Richmond, 
but it was a resident of a.nd its principal office was located 
in the County of Smyth and State of Virginia; that before its 
dissolution none of its of.ficers, directors or agents upon who1n 
process could be served were residents of the City of Rich­
mond, but were then,· have been ever since, and still are after 
their term of office expired at the date of the service of said 
notice residents of the County of Smyth and State of Vir­
ginia, a.nd this the defendant is ready to verify. 

Wherefore it prays judgment whether this Court 
page 53 ~ can or will take any further cognizance of the ac­

tion aforesaid. 

J. P. BUCHANAN, p. d. 

State of Virginia, 
County of Smyth, to-wit: 

This day, J. P. Buchanan, Agent and Attorney for Vir­
ginia Table Company, Incorporated, personally appeared be­
fore me, l{atherine S'cott, a N ota.ry Public in and for the 
County and State aforesaid in my County aforesaid ~nd. made 
oath that the matters and things stated in the foregoing. plea 
are true. 

Given und~r my hand this the. 8th day of August, 1931. 
My Commission expires Nov. 21, 1934. 

KATHERINE SCOTT. 
Notary Public. 



Va.-Lincoln Furn. Corp. v. So. Fac. & Stores Corp. 119 · 

page 54~ (Filed Aug. 21, 1931.) 

In the Law and Equity Court of the City of Richmond, 
Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, & Virginia Lincoln 
Furniture Corporation. 

PLEA TO JURISDICTION. 

Defendant, Virginia Lincoln Furniture Corporation, ap­
pearing specially for this purpose and none other, by its at­
torney, comes and says that this Court ought. not to have or 
take any further cognizance of the action aforesaid of the 
said plaintiff, because the said defendant says that the sup­
posed causes ~of the said action did not, nor did any part 
thereof arise in the said City of Richmond, but that the sup­
posed causes of the said action or parts thereof arose in the 
County of Smyth, State of Virginia, and that at the time of 
the service of the notice in this case the said defendant was 
not a resident of, nor was its principal office located in the 
City of Richmond, but it was a resident of and its principal 
office was located in the County of Smyth, State of Virginia 
and its President, Directors, Officers and Agents upon whom 
process could be served were not residents of the City of 
Richmond, but all did then reside and }}.ave ever since resided 
and do now reside in the County of Smyth, and this the de­
fenant is ready to verify. 

Wherefore it prays· judgment whether this Court can·or 
will take any further cognizance of the action aforesaid. 

J.P. BUCHANAN, p. d. 

State of Virginia, 
County of Smyth, to-wit: 

This day, J. P. Buchanan, Agent and Attorney for Vir­
ginia Lincoln Furniture Corporation personally appeared be­

fore me, Katherine .Scott, a Notary Public in and 
page 55 ~ for the County and State aforesaid in my County 

aforesaid and made oath that the matters and 
things stated in the foregoing· plea are true. 

Given under my hand this the 8th day of August, 1931. 
1\!y Commission expires Nov. 21, 1934. 

KATHERINE SCOTT, 
Notary Public. 
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page· 56 ~ And at another day, to-wit: at a Law and Equity 
Court of the City of Richmond, Part Two, held the 

5th day of October, 1931: 

This day came again the plaintiff and defendants, by coun­
sel, and thereupon the plaintiff replied generally to the two 
pleas in abatement heretofore filed by the defendants in this 
case and issues being joined thereon; and neither party de­
manding a jury for the trial of the issues raised by the pleas 
but agreeing that all matters of law and fact might be heard 
and determined and judgment rendered by the Court; and 
the Court having heard the evidence and arguments of couu­
sel is of opinion that this ·Court has jurisdiction over the 
subject-matter arising upon the plaintiff's Notice of Motion 
for Judgment; it is therefore considered by the Court that 
the two pleas in abatement ·be overruled; to which action of 
the Court the defendants, by counsel, excepted, and filed 
herein a memorandum in writing of the grounds of their ex­
ceptions. 

And thereupon the defendants filed herein their separate 
demurrers in writing to the plaintiff's Notice of Motion for 
Judgment, to the filing of which demurrers the plaintiff, by 
counsel, objected. 

(Note :--:~.femorandum of exceptions were never filed.) 

page 57 ~ CH'iled Oct. 5, 1931.) 

Virginia: 
In the Law & Equity Court of the City of Richmond, 

Part Two. 

Southern ~actories & Stores Corporation, 
vs. 

Tuginia Table Company, Incorporated, and Virginia-Lin­
coin Furniture Corporation. 

DEl\ffiRRER OF VIRGINIA TABLE CO:MPANY, IN­
CORPORATED. 

The defendant, Virginia Table Company, Incorporated, 
comes and sa.ys that the special counts of the notice of mo­
tion or declaration in the above entitled cause is not sufficient 
in law, a:Iid for ground of its demurrer says: 

That the special counts of the notice of motion or declara-
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tion shows on its face that there is a misjoinder of causes 
of action against these defendants for the reasons given by 
the Court of Appeals in Lan,qhorne vs. Richm,ond Ry. Go., et 
al., 91 Va. 369, 22 S. E. 159 (1895). 

page 58 ~ 

Virginia: 

JOHN P. BUCHANAN, 
KIRSH & BAZILE, 

p. d. 

(Filed Oct. 5, 1931.) 

In the Law & Equity Court of the City of Richmond, 
Part Two. 

Southern F'actories & Stores Corporation, 
vs. 

Virginia Table Company, Incorporated, and Virginia-Lin­
coln Furniture Corporation. 

DE1\tiURRER OF VIRGINIA-LINCOLN FURNITURE 
CORPORATION. 

The defendant, Virginia-Lincoln Furniture Corporation, 
comes and says that the special counts of the notice of mo­
tion or declaration in the above-entitled cause is not suffi-
cient in law, and for ground of its demurrer says: · 

That the special counts of the notice of motion or declara­
tion shows on its face that there is a misjoinder of causes of 
action against these defendants, for the reasons given by the 
Court of Appeals in La!J'tgho·rne vs. Rich1nond Ry. Go., et al., 
91 Va. 369, 22 S. E. 159 (1895). 

JOHN P. BUOHANAN, 
J{IRSH & BAZILE, 

p. d. 

page 59 ~ And at another day, to-wit: at a Law and Equity 
Court of the City of Richmond, Part Two, held the 

7th day of November, 1931: 

This day came again the parties, by their attorneys, and 
the defendants having filed their den1urrers to the plaintiff's 
notice of motion, the plaintiff moved the Court to transfer 
this cause to the equity side of the court; and then said de­
murrers and motion were argued by counsel. 
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On consideration whereof, the Court, for reasons stated 
in writing and now made a part of the record, doth overrule 
the said motion of the plaintiff, and doth overrule the said 
demurrers of the defendants ; to which actions of the Court, 
respectively, the plaintiff and defendants, respectively, ex­
cepted. 

And on 'motion of the plaintiff, it is ordered that the de­
fendants, if they are so advised, do file their pleas to said· 
notice of motion, with counter-affidavit, on or before the 23rd 
day of November, 1931.· 

And on motion of the plaintiff, it is further ordered that 
the defendant do file their grounds of defense herein on or 
before the 23rd day of November, 1931. . 

And on motion of the defendants, it is ordered that the 
plaintiff do file the particulars of its claim for unliquidated 
damages on or before the 23rd day of November, 1931. 

And this order having been seen by counsel for all parties, 
no service of said rules to plead and file grounds of defense 
and to file particulars of claim shall be necessary. 

page 60 ~ (Filed Nov. 7, 1931.) 

Virginia: 
In the Law & Equity Court of the City of Richmond, 

Part II. 

The Southern Factories & Stores Corporation, Plaintiff, 
vs. 

The Virginia Table Company, Inc., and Virginia-Lincoln Fur­
niture Corporation, Defendant. 

MEMORANDUM BY THE COURT. 

Upon, ( 1) a motion by the plaintiff to remove this action 
to equity side of the Court under authority of Code #6084. 

(2) A. demurrer by the defendants to the special count in 
the notice of motion. . 

The plaintiff in its notice of motion for judgment alleges 
(1) a contract with the Virginia Ta:ble Company, Incorporated 
(2} that the Virginia ·Table Company, Incorporated, trans­
ferred all of its assets to the Lincoln Furniture Manufactur­
ing Company, Incorporated, (3)" that the Lincoln Furniture 
Manufacturing ·Company, Incorporated, assumed all of the 
liabilities of the Virginia Table Company, Incorporated, ( 4) 
that thereafter the corporate name of said Lincoln Furniture 
Manufacturing Company, Incorporated, was changed by 
amendment of its charter to Virginia-Lincoln Furniture Cor-
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I, poration, (5) that thereafter the Virginia Table Company, 
Incorporated, was dissolved with the consent of all of its 
stockholders, ( 6) that the contract with the plaintiff has been 
breached by the defendants, and (7) the damages claimed by 
the plaintiff for said breach are partly liquidated and partly 
unliquidated. 

The case made by the plaintiffs' pleadings furnishes no oc­
casions to go into equity. If the two defendants cannot be 
sued jointly it would ·be a vain thing to transfer this action 
to the equity side of the Court merely for the purpose of 
getting judgment against a dissolved corporation with no 
assets when the party that has assumed all the obligation of 

the defunct corporation is before the Court and 
page 61 ~ has all of its assets and judgment can be rendered 

in the Common Law· action directly against the ex..; 
isting corporation. 

The measure of the unliquidated damages should be passed 
on by a jury. Were this action transferred to the equity 
side of the Court it would still be necessary in order to give 
to the defendant that trial by jury preserved to him by con­
stitutional guarantees, to either remand this cause to the law 
side of the Court or order an issue out of chancery. Why 
remove this cause to the equity side when it must come back 
either in form or in substance? · 

It is urged that to remove this cause to the equity side 
would avoid a multiplicity of suits. It would avoid the bring­
ing of one additional common law action. In this connec­
tion the language of the Court in French vs. Strange Mining 
Co., 133 Va.,. at page 630, is pertient and persuasive, if not 
binding. 

''It must be remembered, too, that while the particular 
number of actions which will support this ground of equity 
jurisdiction is not fixed, and depends upon the circumstances 
of each case (21 C. J. 75), the very foundation of the juris­
diction is the inadequacy of the legal remedy arising out of a 
multiplicity of actions. We have here a prospect of two 
simple actions at law by the complainants, one ·against B. T. 
Johnson. Jr., and the other against Strange and associates, 
to recover the v:alue of the ore respectively removed by them 
for 86.8 acres of the original Byrnes land. We are aware of 
no authorities which would warrant us in declaring this to be 
the prospect of a multiplicity of suits." 

In the ease at bar the matter for trial is essentially of that 
nature for a trial by jury in a Court of Common Law. 

The motion to remove will be denied. 
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THE DEMURRER. 

There are two cases in Virginia which have a bearing on 
this question. They are: 

LQinghorne vs. Richmond R~V'J.J., etc., 91 Va. 369. 
I ves vg. W illialms, 143 V a. R55. 
Also Code #6102. 

Under the above section of the Code a demurrer 
page 62 ~ will not lie for mere misjoinder of parties. Such 

defect can only be reached by motion to abate as 
to the parties misjoined. The determination of the demur­
rer depends upon whether in the case at bar there has been 
merely a misjoinder of parties, or there has been also a mis­
joinder of causes of action. 

In Langhorne vs. Rich1nond Rwy. etc., supra, The Richmond 
City Railway Company was sued because of a personal in­
jury inflicted by it. The action was for negligence. It was 
ex delicto. The plaintiff also joined as co-defendant, the 
Richmond Railway and Electric Company charging that the 
first named corporation had been consolidated 'vith the last 
named and that by operation of law this later corporation was 
also liable to him. The liability of the last named corporation 
was not ex delicto. It arose out of a promise implied by law, 
The case then presented was against two defendants-the 
cause of action against one arising ex delicto and the cause 
of action arising against the other was ex contractt£. Such 
a defect was and still is demurrable. On page 376 of that 
case the Court remarks: 

"If an action at law be brought against two or more per­
sons, it must appear from the declaration that the contract 
or tort upon which it is brought is a joint contract, or a joint 
tort." 

This language may have been broad~r than the facts of that 
case necessitated and its application, according to frequently 
stated principles, is to be lhnited to its application to the facts 
of that case, i. e., a joinder of action ex delicto and ex con--
tractu. · 

I think this more limited application should be made in 
view of the recent case of lves vs. Witlia'ms, supra. On page 
863 the Court in that case said: 

"• * * It is insisted on behalf of the appellants that 
the notice of motion sets forth on its face two independent 
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causes of action. We cannot agree with this. The guaranty 
being absolute, the causes of action arose from the same cir­
cumstances and rested upon the same proof ag·ainst both 
parties, • "" * we are satisfied that the objection that 

the causes of action are entirely distinct and there­
page 63 ~ fore the two defendants could not be sued together, 

as that would require separate judgments on sep­
arate causes of action, cannot be s·ustained. (Italics supplied.) 
Section 6102 of the Code of 1919 was enacted for the purpose 
of speeding litigation in such cases as this, in which there is 
merely a misjoinder of parties defendant in an action ex con­
tract·u. Under that statute it has been held that the only 
proper remedy is to move for abatement of the suit as to 
move for abatment of the suit as to the party or parties im­
properly joined and that the misjoinder cannot be reached 
by demurrer.'' 

In the case at bar the assumption of the promises of the 
Virginia Table Company was alleged as absolute. It would 
seem, therefore, that the causes of action arose from the 
same circumstances and rested upon the same proof against 
both parties. 

The demurrer should be overruled. 

F'RANI{ T. SUTTON, JR. 
Nov. 4th, 1931. 

page 64 ~ And at another day, to-wit: at a La'v and Equity 
Court of the City of Richmond, Part Two, held the 

23rd day of November, 1931 : 
This day came ag·ain the p~aintiff and defendants, by coun­

sel, and thereupon the plaintiff filed herein a bill of addi­
tional particulars of its claim in this action. Thereupon the 
defendant Virginia-Lincoln Furniture Corporation filed 
herein its petition in writing praying that it be dismissed for 
JTiisjoinder of parties, its motion in 'vriting to abate this ac­
tion as to it for misjoinder of parties, a statement in writing 
of the grounds of its defense, a counter-affidavit and plea of 
"non assumpsit" and put itself upon the Country and the 
plaintiff likewise. Then the defendant Virginia Table Com­
pany, Incorporated, filed herein its motion in writing to abate 
this action as to it for misjoinder of parties, a stateinent in 
writing of the grounds of its defense, a counter-affidavit and 
p~ea of ''non assumpsit'' and put itself upon the country and 
the plaintiff likewise. 
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page 65 ~ (Filed Nov. 23, 1931.) 

Virginia: . 
In Law & Equity Court of the City of Richmond, Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia ·Table Company, Inc., et al. 

In compliance with the order entered herein on the 7th 
day of November, 1931, the plaintiff :files the following addi-
tional particulars of its claim, viz : · 

Salaries of $3,490.00 to T. C. McGahee and of $1,828.00 to 
, H. R. Martin whe were retained in employment of plaintiff to 

meet the demands and agreements of defendants, and who 
otherwise would not have been employed. · 

Extra rental paid and contracted to be paid, to-wit: $36,-
000.00, by plaintiff on lease of new store at Greenville, S. C., 
and improvements of $9,089.86 on the property leased, which 
extra rental and expenses otherwise would not have been in­
curred. 

Salary of $500.00 per month to R. S. Wahab from, to-wit, 
March, 1930, made necessary by failure .of defendants to com­
ply with their agreements with plaintiff, plus his expense. 

Expenses in regard to claims and judgments to Marion N a­
tiona! Bank and Sugar Grove Lumber Co., Inc., against plain­
tiff, to-wit, $1,000.00. 

Disruption of plaintiff's business, impairment of credit, in­
crease of inventories, loss of sales and profits, to great dam­
age of plaintiff, and caused by defendant's failure to comply 
with their agreements. 

The claims or loss and damage as stated in the notice of mo­
tion for judgment. 

page 66 ~ 

Virginia: 

SMITH & GORDON, p. q. 

(Filed Nov. 23, 1931.) 

In Law & Equity Court of the City of Richmond, Part Two. 

Southern Factories & Stores Corporation 
vs . 

.Virginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation. 
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PE·TITION OF VIRGINIA-LINCOLN FURNITURE 
CORPORATION. 

To the Honorable Frank T. Sutton, Judge: 

Your petitioner, tll.e Virginia-Lincoln Furniture Corpora­
tion, a Virginia corporation, one of the defendants in the 
above styled action now pending in your Honorable Court, 
showeth unto your Honor the following facts: 

First: That it is a Virginia corporation, incorporated on 
the day of , under the name of Lincoln Furni-
ture Manufacturing Company, Incorporated; that on the 
day of , 19 , by amendment its name was 
changed to Virginia-Lincoln Furniture Corporation; that it 
never entered into or had any contractural relationship with 
the plaintiff, and is in no manner liable for the defaults al­
leged in said notice of motion and/ or declaration. 

Second: That while it is true .that. this corporation bought 
from the Virginia Table Company all of its property and as­
sets, it did not assume all of the liabilities of the said Vir­

. ginia Table Company, Incorporated, and specifically did not 
·assume the payment of the liabilites alleged in the plaintiff's 
notice of motion andjor declaration. In support of this, this 
defendant herewith tenders to the Court the deed and/or 
contract setting forth ~he agreement between the Virginia­
Lincoln Furniture Corporation and the Virginia Table Com­
pany, Incorporated, together with extracts from the min­
utes of the corporation, showing what the contract between 
them was, and that no part of the liabilty alleged in the plain­
tiff's notice of motion and/or declaration was assumed by the 

Virginia-Lincoln Furniture Corporation. 
page 67 ~ Third: This defendant respectfully shows unto 

the Court that there has never been any consolida­
tion of this defendant with the Virginia Table Company, In­
porporatedr In support of this, the defendant tenders to 
the Court and. offers to produce its corporate charter, the cor­
porate charter of the Virginia Table Company, Incorporated, 
and a certified copy of the proceedings 'before the State Cor-
. poration Commission, showing that no such consolidation ever 
occurred. 

Fourth: This defendant says that its purchase of the pro­
erty and assets of the Virginia Table Company, Incorporated 
occurred on December - 1929; that the deed showing the con­
summation of the said transaction was put on record in the 
Clerk's office of Smyth County at Marion, Virginia, on the 
8th day of December 1930; and that the plaintiff was aware 
of this sale and "(>Urchase. 
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Five: That by reason of the foregoing facts, which this 
defendant is ready to verify, this defendant is in no respect 
responsibile or the liability alleged in the plaintiff's notice of 
motion amdjor declaration. 

Wherefore, your petitioner says that it has been improp­
erly joined as a co-defendant in this action with the said 
Virginia Table Company, Incorporated, and prays that it may 
be dismissed as a party to the within action. 

VIRGINIA-LINCOLN FURNITUR.E 
CORPORATION, 

By J. P. BUCHANAN, 
Its duly authorized agent. 

State of Virginia, 
City of Richmond, to-wit: 

This day personally appeared before me Alfred J. l{irsh, 
a Notary Public for the City of Richmond in the State of Vir­

ginia, J. P. Buchanan, who having been first duly 
page 68 ~ sworn, made oath before me that he is the duly 

authorized agent of the ;virginia Lincoln Furni­
ture Corporation, a Virginia corporation, one of the defend­
ants in the above styled action, and that the matters and 
things said in the foregoing petition are true. 

J. P. BUCHANAN. 

Subscribed to before n1e this 23rd day of November 1931. 

ALFRED J. l{IRSH, 
Notary Public. 

My term of office expires on the 13th day of March, 1934. 

page 69} (Filed Nov. 23/31.) 

Virginia: 
In Law & Equity Court of the City of Richmond, Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, & Virginia Lincoln 
Furniture Corporation. 
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MOTION AND ... t\.FFIDA VIT UNDER SECTION 6102 OF 
THE CODE FOR MISJOINDER. 

This day came the defendant, Virginia Lincoln Furniture 
Corporation by its Attorney and says that this action should 
abate and be dismissed as to it because of misjoinder for 
the following reasons: . 

The Court on a demurrer filed by this defendant has held 
that by virtue of the decision of the Supreme Court in the 
case of Ives vs. lVilliams, 143 Va. 855, a demurrer did not lie 
to the notice in this case for misjoinder; and it being held in 
the said case that the proper pleading in such case is a. mo­
tion and affidavit under Section 6102 of the Code such mo­
tion and affidavit is herewith filed for the following reasons; 

The Court having held that the notice in this case de­
clares against the Virginia Table Company Incorporated as 
the principal debtor and against the Virginia Lincoln Furni­
ture Corporation upon its unconditional and absolute agree­
ment as guarantor of said debt, then there is a misjoinder 
in that under the decison in the case of Ives vs. Williams, 143 
Va. 855, and in the case of Shores vs. Lawrence, 68 W .. va. 220; 
69 S. E. 791, the two parties defendant to this action cannot 
be joined in one action. 

Wherefore, this defendant says that there is a misjoinder 
and that this action should be abated as to it. 

:viRGINIA LINCOLN FUR.NITURE 
CORPOR·ATION, 

By Counsel. 
LEON BAZILE, 
J .. P. BUCHANAN, Attys. 

State of Virginia, 
County of Smyth, to-wit: 

This day personally appeared before me, Katherine Scott, 
a Notary Public in and for the County and State aforesaid, 
J. P. Buchanan, agent and Attorney for the above named de­
fendant, Virginia Lincoln Furniture Corporation and made 
affidavit that the matters and things in the foregoing affidavit 
and motion are true. 

Given under my hand this the 9th day of November 1931. 
My Commission expires Nov. 21, 1934. 

J{ATHERINE SCOTT, 
Notary Public. 
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page 70 r (Filed Nov. 23, 1931.) 

Virginia: 
· In Law & Equity Court of the City of Richmond, Part Two. 

Southern Factories & Stores Corporation 
vs. 

iVirginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation. 

GROUNDS OF DEFEN.SE. 

For its grounds of defense the Virginia-Lincoln. Furniture 
Corporation comes and states that it will rely upon the fol­
lowing: 

1. All of the pleas and affidavits filed by it in this case and 
every matter set up therein. 

2. Upon every matter that may be pleaded or relied upon 
under the general issue . 

. 3. That the Virginia Tab!e Company, Incorporated, and 
this defendant did not, as alleged in Section One of the notice 
of motion and/or declaration, have the same officers, direc­
tors and stockholders. 

4. That this defendant did not assume and agree to pay all 
of the liabilities of the ~Virginia Table Company, Incorpo­
rated, when it purchased its assets, and especially did not 
assume and agree to pay the sums sets forth in the notice of 
motion and/or declaration. 

5. That 1t denies all liability on account of the fact that 
it did not have any contract with the plaintiff and did not 
assume or agree to pay any of the sums in the notice of mo­
tion and/or declaration set forth, but if for any reason it 
should be held that there was an assumption of such liability 
by this defendant, then it adopts as its own the grounds of 
defense filed by the Virginia Table Company, Incorporated, a 

copy of which is attached hereto and made a part 
page 71 r hereof as fully and completely as if herein incorpo­

rated in full. 

J. P. BUCHANAN, 
I{IRSH & BAZILE. 

(Note: Grounds of defense of Virginia Table Company 
mentioned in the foregoing grounds of defense, is omitted 
here and copied at page 76.) 
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vage 72 ~ (Filed Nov. 23, 1931.) 

:Virginia: 
In the Law & Equity Court of the City of Richmond, Part 

Two. · 

Southern Factories & Stores Corporation 
vs. . 

Virgi!lia Table Company, Incorporated, and Virginia-Lincoln 
Furniture· Corporation. 

COUNTER-AFFIDAVIT. 

State of "'irginia, 
City of Richmond, to-wit: 

I, Alfred J. Kirsh, a Notary Public in and for the City of 
Richmond, in the State of Virginia, do certify that this day 
personally appeared before me J.P. Buchanan, who being first 
duly sworn, made oath _before me in my said City of Rich­
Inond, Virginia, that he is the agent of the Virginia-Lincoln 
Furniture Corporation, and that he verily believes that the 
plaintiff is not entitled to recover anything from the said de­
fendant, Virginia-Lincoln Furniture Corporation, on its claim 
set up in its said notice of motion and/or declaration. 

J. P. BUCHANAN. 

Subscribed and sworn to before me this 23rd day of No­
vember, 1931. In testimony whereof, I have hereunto set my 
hand the day, month and year aforesaid. 

ALFRED J. KIRSH, 
Notary Public. 

My commission expires March 13, 1934. 

page 73 ~ (Filed Nov. 23, 1931.) 

Virginia: 
·In the Law & Equity Court of the City o£ Richmond, Part 

Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation. 
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PLEA OF NON ASSUMPSIT. 

The said defendant, Nirginia-Lh;I.Coln Furniture Corpora­
tion, by its attorney, comes and says that it did not undertake 
or promise in any manner and form as the plaintiff hath in 
this action complained. And of this the said defendant puts 
itself upon the country. 

page 74 ~ 

KffiSH & BAZILE, p. d. 
J. P. BUCHANAN, p; d. 

(Filed Nov. 23, 1931.) 

~Virginia : . 
In the Law & Equity Court of the City of Richmond, Part 

Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, & Virginia Lincoln 
Furniture Corporation. · 

MOTION AND AFFIDAVIT UNDER SECTION.6102 O.h' 
THE CODE FOR MISJOINDER. 

This day came the defendant, Virginia Table Company 
Incorporated by its Attorney and says that this action should 
abate and be dismissed as to it because of misjoinder for th~ 
following reasons: 

The Court on a demurrer filed by this defendant has held 
that by virtue of the decision of the Supreme Court in the 
ease of Ives vs. lVilliams, 143 Va. 855, a demurrer did not lie 
to the notice in this case for misjoinder; and it being held 
in 'the saicT case that the proper pleading in such ca~e is a mo­
tion and affidavit under Section 6102 of the Code such motion 
and affidavit is herewith filed for the following reasons: 

The Court having held that the notice in this case declares 
against the Virginia Table Company Incorporated as the 
principal debtor and ag·ainst the .Virginia Lincoln Furniture 
Corporation upon its unconditional and absolute agreement 
as guarantor of said debt, then there is a misjoinder in that 
under the decision in the case of Ives vs. WillianM, 143 Va. 
855, and in the case of Shores vs. Lawre1we, 68 W.Va. 220; 
69 S. E. 791, the two parties defendant to this action cannot 
be joined in one action. · 
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Wherefore this defendant says that there is a misjoinder 
and that this action should be abated as to it. 

-page 75 ~ VIRGINIA. TABLE COMP .ANY 
INCORP.ORATED, 

By Counsel. 
LEON BAZILE, 
J. P. BUCHANAN, A.ttys. 

State of 1Virginia, 
County of Smyth, to-wit: 

This day personally appeared before me, Katherine Scott, 
a Notary Public in and for the County and State aforesaid, J:. 
P. Buchanan, agent and Attorney for the above name,d de­
fendant, Virginia Table Company Incorporated and made affi­
davit that the matters and things in the foregoing affidavit and 
motion are true. 

Given under my hand this the 9th day of November 1931. 
J\!Iy Commission expires Nov. 21, 1934. 

page 76 } 

l{A.THERINE SCOTT, 
Notary Pubic. 

(Filed Nov. 23, 1931.) 

:virginia: . 
In the Law & Equity Court of the City of Richmond, Part 

'rwo. 

Southern· Factories & Stores Corporation 
vs .. 

Virginia Table Company, Incorporated, and Virginia-Lincoln 
],urniture Corpora_tion. 

GROUNDS OF DEFEN.SE. 

For its grounds of defense the :Virginia Table Company, 
Incorporated, comes and states that it will rely upon the fol­
lowing: 

1. All of the pleas and affidvaits filed by it in this case and 
every matter set up therein. 

2. Upon every matter that may be pleaded or relied upon un-
der the general issue. · 

3. That this defendant did not promise the plaintiff to pay 
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it the sum of One Thousand ($1,000.00) Dollars for each and 
every option secured by it for this defendant, as set forth in 
Section Three of the notice of motion and/ or declaration. 

4. That none of the options alleged to have been secured 
in the notice of motion andjor declaration by the plaintiff 
for this defendant measured up to the conditions or require­
ments imposed by the defendant. 

5. That none of said options were to be paid for unless the 
same were exercised and the sale consummated. 

6. That none of said options were to be paid for unless the 
contemplated merger was effected. 

7. That none of said options were to be paid for unless the 
completed .audit of all of the stores under option was satis­
factory to the bankers of this defendant to the extent that they 
would finance the proposed merger, and the said merger was 

not consummated, and the bankers refused to fl.­
page 77 ~ nance the same. 

8. That this defendant did not promise to pay 
any expenses of the plaintiff in com1ection with securing op­
tions. 

9. That this defendant, until long after the work had been 
done, had no knowledge of the amount of expenses, labor and 
salaries charged it for taking inventories, as set forth in 
Section Four of the notice of motion andjor declaration; that 
the amounts charg·ed in the account attached to the notice of 
motion andjor declaration are excessive; that the expenses 
charged are excessive; that the defendant is willing to pay a 
reasonab~e amount for the work done in connection with tak­
ing said inventories and a reason~ble amount for expenses 
incurred in connection therewith; that it denies that a large 
part of the salary and expense account attached to the notice 
of motion and/or declaration was incurred on its behalf 
in taking said inventories; that it has never been supplied 
supplied with proof of any expenditure, and the plaintiff has 
pres·ented to it and to auditors conflicting. statements of said 
expense and salary account, and that it denies that it owes 
the plaintiff any amount in excess of that admitted in its plea. 

10. That it cannot answer specifically the allegation in Sec­
tion Five of the notice of n1otion andjor declaration that it is 
due the plaintiff expenses in connection with the rene,val and 
extension of options, because no such account is filed with 
the notice of motion and,lor declaration, and no particular 
amount claimed; and it denies that it owes the plaintiff any­
thing on this account or that it promises the plaintiff to pay 
it any amount of money by reason of such expenses. 

11. That it did not promise the plaintiff that it would ex-
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ercise the option given by the plaintiff to defendant, as set 
forth in Section Five of the notice of motion and/ or declara­
tion. 

12. That it never promised the plaintiff that it would con­
summate the proposed merger. 

13. That the failure to exercise said option and consum­
mate said merger did not damage the plaintiff. 

14. That the plaintiff suffered no expense, loss 
page 78 t or damage by reason of the failure of the defend­

ant to exercise said option or consummat~ said 
tnerger. 

page 79 t 
Virginia: 

J. P. BUCHANAN, 
l{IRSH & BAZILE, P. D. 

(Filed Nov. 23, 1931.) 

In the Law & Equity Court of the City of Richmond, Part 
Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation. 

COUNTER-AFFID.A. VIT. 

State of Virginia, 
City of Richmond, to-wit: 

I, Alfred J. I{irsh, a Notary Public in and for the City of 
Richmond, in the State of Virginia, do certify that this day 
personally appeared before me J.P. Buchanan, who being first 
duly sworn, made oath before me in my said City of Rich­
mond, Virginia, that he is the agent of the ,Virginia Table 
Company, Incorporated, and that he verily believes that thE' 
plaintiff is not entitled to recover anything from the said 
defendant, Virginia Table Company, Incorporated, on its 
claim set up in its said notice of motion andjor declaration, 
except the sum of Thirty five hundred Dollars, which defend­
ant owes the plaintiff by virtue of the cause of action set forth 
in Paragraph E'our ( 4) of its said notice of motion andjor 
declaration; that defendant owes plaintiff nothing further 
and that plaintiff is not entitled to recover any other or fur­
her sum. 

J. P. BUCHANAN. 
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Subscribed and sworn to before me this 23rd day of No­
vember, 1931. In testimony whereof, I have hereunto set my 
hand the day, month and year aforesaid. 

ALFRED J. KIRSH, 
Notary Public. 

:My Commission expires March 13, 1934. 

page 80 ~ (Filed Nov. 23, 1931.) 

:Virginia: 
In the Law & Equity Court of the City of Richmond, Part 

Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table. Company, Incorporated, & Virginia Lincoln 
Furniture Corporation. 

PLEA OF NON ASSUMPSIT. 

The said defendant, Virginia Table Company, Incorpora­
ted, by its attorney, comes and says that it did not under­
take or promise in any manner and form as the plaintj.ff hath 
in this action complained . .And of this the said defendant puts 
itseli trpon. the country. 

KIRSH & BAZILE, p. d. 
J. P~ BUCHANAN, p. d. 

page 81 ~ And at another day, to-wit: at a Law and Equty 
Court of the City of Richmond, Part Two, held the 

1st day of February, 1932: 

This day came again th~ parties, by their attorneys, and the 
plaintiff moved the Court for leave to amend its notice of mo­
tion for judgment by inserting therein after the first numbered 
paragraph two paragraphs numbered respectively, 1-A and 1-
B, which motion 'vas resisted by the defendants, and on con­
sideration whereof the Court doth sustain said motion and 
permit said amendment as of this date, and said paragraphs· 
1-A and 1-B ar.e thereupon filed as a part of said notice of 
motion; to which action of the Court the defendants, by coun­
sel, excepted. 

And on motion of the plaintiff it is ordered that the de­
fendants do take and file on or before March 1, 1932, such 
depositions as they may be advised to take. 
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page 82 ~ (Filed Feb. 1, 1933.) 

1-A. Prior to December 26, 1929 you wer-e two separate 
corporations created and existing under the laws of the State 
of Virginia, under practically the same management, and 
thereafter, to-wit, on the 31st day of December, 1929 the said 
:Virginia Table Company, Incorporated transferred all of it~:J 
asssets, which exceeded its liabilities by a large amount, to­
wit, $1,500,000.00, unto the said Virginia Lincoln Furniture 
Corporation, and the entire business of said Virginia TablH 
Company, IncQrporated was taken over by said Virginia Lin­
coln Furniture Corporation, and the said Virginia Table Com­
pany, Incorporated was dissolved, and there was thereby ef­
fected a merger or consolidation of said two corporations. 

1-B. That in the resolution of the stockholders and/or 
boards of directors of said .Virginia Table Company, Incor­
porated and Virginia Lincoln Furniture Corporation undm· 
which the said assets of the forn1er were transferred to the 
latter, the said two corporations, then and there well know­
ing that said Virginia Table Company, Incorporated, was 
largely indebted to the plaintiff, and with intent to hinder, 
delay and defraud the plaintiff, attempted to exclude front 
the liabilities of said Virginia Table Company, Incorporated, 
which were assum-ed by said Virginia Lincoln Furniture Cor­
poration upon the transfer to it of said assets, the just claims 
and demands of the plaintiff against said ,Virginia Table Con1-
pany, Incorporated, which are hereinafter asserted; that the 
transfer of said assets was mad-e by said Virginia Table Conl­
pany, Incorporated and accepted by said Virginia Lincoln 
Furniture Corporation with intent on the part of both of then! 
to hinder, delay and defraud the plaintiff in the assertion of 
its said claims and demands; that the said assets were a trust 
fund for th-e benefit of the plaintiff and other creditors of said 
Virginia Table Cornpany, Incorporated, and were transferred 
by it to said Virginia Lincoln Furniture Corporation for a 
grossly inadequate consideration, and that said transfer, a~.; 
to the net assets of said Virginia Table Company, Incorpo­
rated, to-wit, one million five hundred thousand dollars, waR 
voluntary, fraudulent and void as to the plaintiff and its 
claims and demands. 

page 83 ~ · And at another day, to-wit: at a Law and 
Equity Court of the City of Richn1ond, Part Two, 

held the 6th day of February, 1932: 

This day came again the plaintiff and defendants, by coun-
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sel, and thereupon the defendant Virginia-Lincoln lfurniture 
. Corporation, ~y counsel, filed herein its motion in writing for 
a continuance. Then the defendants filed herein their de­
murrer in writing to the plaintiff's notice of motion for judg­
ment and the plaintiff joined therein; and the said demurrer 
is continued for argument to be heard thereon. 

page 84 ~ (Feb. 6, 1932.) 

~Virginia: 
. In the Law and Equity Court of the City of Richmond, Part 
Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation. 

MOTION FOR CONTINUANCE. 

The Virginia-Lincoln Furniture Corporation, by its coun­
sel, comes and moves the court to continue the trial of the 
above action from the 16th day of February, 1932 until such 
time as the court shall fix after the adjournment of the Gen­
eral Assembly of Virginia now in session, and as grounds for 
its said motion assigns that one of its counsel, B. F. Buchanan 
(who is also individual counsel for the preferred stockhold­
ers of the Virginia-Linculn Furniture Corporation) is a mem­
ber of the General Assembly of Virginia as Senator from the 
district composed of th~ counties of smythe and Washington 
and the city of Bristol, and that the said General Assembly 
will be in session on the 16th day of February, 1932. 

VIRGINIA-LINCOLN FURNITURE COR­
PORATION AND ITS PREFERRED 
STOCKHOLDERS, 

LEON J\1. BAZILE, 
B. F. BUCHANAN, 

By J. P. BUCHANAN, 
Counsel for defendants. 

B. F. BUCHANAN, 

Counsel for Preferred Stockholders Va. Lincoln 
Furniture Corp. 

B. F. BUCHANAN, 
Counsel for defendant & 

Preferred Stockholders. 
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page 85 }- (Filed Feb .. 6, 1932.) 

:Virginia: 
In the Law and Equity Court of the City of Richmond, Part 

Two. 

Southern Factories and Stores Corporation 
vs. 

;virginia Table Company, Incorporated, and Virginia-Lincoln 
Furniture Corporation. 

DEMURRER. 
., 

Defendants, by coun~el, demur to the notice and each count 
thereof, and for grounds assign the following: 

1. In the special count actual and consequential damages 
are claimed for breach of a contract of sale of personal prop­
erty by the alleged buyer. 

The contract breached is not set out, nor the price or value 
agreed to be paid alleged. 

2. Performance or tender by the plaintiff is not alleged. 
3. The circumstances out of .which the consequential dam-:­

ages arose, and the defendants.' breach therefore are not set 
out. 

Wherefore these defendants· say the notice is not sufficient 
in law, etc. 

LEON M. BAZILE, 
B. F. BUCHANAN, 
J. P. BUCHANAN, 

Attys. for dfts. 

page 86 }- And at another day, to-wit: at a Law and Equity 
Court of the City of Richmond, Part Two, held the 

17th day of February, 1932: 

· This day came the Virginia Table Company, by attorney, 
and offered its demurrer and plea to the amended· notice; and 

The Virginia Lincoln Furniture Corporation, by its at­
torney, came and offered its demurrer to the amended notice 
of the plaintiff and its plea to the amended notice and its affi­
davit of misjoinder, all of which are ordered to be filed and 
this is accordingly done. 
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})age 87 r (Filed Fe b. 17, 1932.) 

Virginia: 
In the Law & Equity Court of the City of Richmond, 

Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, et al. 

DEMURRER VIRGINIA TABLE CO~IP ANY. 

The defendant, Virginia Table Company, Incorporated, by 
its attorney, comes and says that it demurs to the notice and 
amended notice and each count thereof and says that the san1e 
is not sufficient in law. 

For grounds of demurrer it relies upon grounds previously 
assigned in writing to the. original notice and the grounde 
set forth in the demurrer this day filed to the original and 
amended notice by Virginia Lincoln Furniture Corporation. 

Wherefore this defendant says that the sa.id notice should 
be dismissed. 

VIRGINIA TABLE CO., INC., 
By Counsel. 

KIRSH & BAZILE, 
BUCHANAN & BUOHANAN, 

Attys. 

page 88 ~ (Filed F·eb. 17, 1932.) 

Virginia: 
In the Law & Equity Court of the City of Richmond, 

Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorpqra.ted, et al. 

PLEA AND ANS.vVER OF VIRGINIA TABLE CO~IPANY, 
INCORPORATED, TO A~IENDED NOTICE. 

This day came Virginia Table Company, Incorporated, by 
counsel, and says that it is not guilty of any fraud in the 
manner and form set up in the amended notice. 

Wherefore etc. 

VIRGINIA TABLE COMPANY, INCORPORATF}D. 

By J. D. LINCOLN, Vice-Pres. 
KIRSH & BAZILE, 
BUCHANAN & BUCHANAN, 

Attys. 
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Sworn to before me Feb. 17, 1932, by J.D. Lincoln, E. }I. 
Edwards, Deputy Clerk of the Law and Equity Court of the 
City of Richmond, Part Two. 

page 89 t 

E. M. EDWARDS, 
Deputy Clerk, Law and Equity Court 

of the City of Richmond, Part Two. 

(l,iled F'eb. 17, 19·32.) 

Virginia: 
In the Law & Equity Court of the City of Richmond, 

Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, et al. 

DEJ\IURRER TO AJ\tiENDED NOTICE. 

The defendant, Virginia Lincoln Furniture Corporation, 
by its attorney, com.es and says that it demurs to the original 
notice and each count thereof and to the amended notice and 
each count thereof and says the same is not sufficient in 
law. 

This defendant here further assigns the grounds of de­
murrer heretofore relied upon by written demurrers filed in 
this cause. 

As additional grounds of demurrer to the amended notice 
this defendant comes and says: 

1. 

The plaintiff seeks to reeover a personal judgment against 
this defendant on a debt due from another on account of its 
alleged knowledge of or participation in an alleged fraudulent 
conveyance, by the said debtor. 

The plaintiff has no right of action at law against this de­
fendant by reason of any of the allegations of fraud in the 
notice contained. A grantee in an alleged fraudulent con­
veyance cannot be properly made a defendant in a personal 
action at la.w by a g·eneral creditor of the alleged fraudulent 
grantor declaring on a debt against the alleged fraudulent 
grantor. If all of the statements of fraud in the notice are 
true they do not of themselves make this defendant per­
~onally liable in a legal action to the plaintiff, for said debt, 
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or for damages for breach oi a contract by the alleged :fraudu­
lent grantor. 

2. 

'The allega.tio~s of fraud in th~ notice are insufficient at 
law. The ground upon which the conveyance is alleged to 

be fraud-.;zlent in the notice is inadequacy of con­
page 90 ~ sideration. Me·re inadequacy of consideration is 

not sufficient of itself to constitute fraud. 

3. 

The elements of fraud are not set forth forth with that 
particularity and. definiteness which the law required. The 
amount of consideration paid which is alleged to be inade­
quate and the value of the property bought is not alleged, nor 
are any other circumstances alleged such as insolvency, etc., 
~hie~ constitute. sufficient proof of fraud. 

4. 

There is a misjoinder of causes of action in the notice. 
The following causes of .action are set forth: 

(1) That the Virginia Table Company, Incorporated, em­
-ployed the plaintiff to secure certain options on certain fur­
niture stores and a~reed to pay therefor the sum of $1,000 
for each, which it has not paid. 

(2) That the Virginia. Table Company employed the de­
fendant to work for it in taking certain inventories in ~ertain 
furniture stores for which it agreed to pay the plaintiff and 
failed to do so. 

(3) That the Virginia Table ·Company breached a contract 
whereby it .agreed to purchase plaintiff's property for which 
a large amount of unliquidated damages is claimed. 

( 4) The Virginia-Lincoln Furniture Corporation assumed 
the pa:yment of the debts set forth in the declaration. . 

( 5) That the sale of assets by Virginia Table Companv to 
this defendant was fraudulent. .. 

(6) By reason thereof this defendant is liable and a per­
sonal judgment is ·sought against it. 

All of these causes of action are separate and distinct, aris-
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ing out of entirely separate transactions and contracts and 
the said causes of action are misjoined. 

5. 

page 91 ~ In this motion at law for a judgment (which is 
a purely legal proceeding) the allegations are cou­

tradictory and .the pleadings inconsistent. The -notice, which 
takes the place· of· a decla:ration at law, :first alleges that this 
defendant assumed the payment of the debts set forth in the 
notice, and secondly 'that this defendant did not assume the 
said debts but that there was a sale of assets to this defend­
ant by the alleged debtor which was fraudulent, and there­
fore this defendant is personally liable therefor. 

Pleadings at law must ·be consistent and not contradictory. 

6. 

The notice is not divided into counts; there is only one 
count in the notice in which al1 of the causes of action are 
combined, which causes of action are separate and the alle­
_gations iu ·regard thereto contradictory. 

There is a misjoinder of causes of action in the amended 
notice as an original debtor corporation & a corporation with 
which it is . alleged it consolidated or merged cannot be 
joined. 

7. 

The amended declaration declares a.gainst the defendant 
upon the ground of fraud. It is therefore a tort action joined 
with an ·action in contract and the two cannot be joined in 
the same notice. 

Wherefore this defendant prays that the said notice -be 
dismissed. 

VIRGINIA-LINCOLN FURNIT-URE CORPORATION. 

l{IRSH & BAZILE, 
BUCHANAN & BUCHANAN, 

Attys. 

By .Counsel. 
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page 92 ~ (Filed Feb. 17, 1932.) 

Virginia: 
In the Law & Equity Court of the City of Richmond, 

Part Two. 

Southern Factories & Stores Corporation 
vs .... 

Virginia Table Company, Incorporated, et al. 

PLEA AND ANSWER OF VIRGINiA-LINCOLN FURNI .. 
TURE CORPORATION TO AMENDED NOTICE. 

This day came Virginia-Lincoln :B,urniture Corporation, by 
its attorney, and in addition to pleas filed says that it is 
not guilty of a.ny fraud as set forth in the amended notice 
and that it does not owe the amounts in the said notice set 
forth or any part thereof. 

VIRGINIA-LINOOLN FURNITURE CORPORATION. 

By J. D. LINCOLN, Vice-Pres. 

KIRSH & BAZILE, 
BUCHANAN & BUCHANAN, 

Attys. 

Sworn to before me Feb. 17, 1932, by J.D. Lincoln, E. ~f. 
Edwards, Deputy Clerk of the Law and Equity Court"of the 
City of Richmond, Part Two. 

page 93 ~ 

Virginia: 

E. M. EDWARDS, 
Deputy Clerk, Law and Equity Court of 

the City of Richmond, Part Two. 

(Filed Feb. 17, 1932.) 

In the Law & Equity Court of the City of Richmond, 
Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Incorporated, et al. 
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AFFIDAVIT AND MOTION FOR MISJOINDER. 

This day came the defendant, Virginia-Lincoln Furniture 
Corporation under the provisions of the .Statute in such cases 
made and provided and says there is a misjoinder of parties 
in the notice and amended notice in this case and moved that 
an order may be entered dismissing it as a party from this 
proceeding. 

For grounds of its motion in addition to the affidavit and 
motion heretofore filed in this case this defendant comes and 
says that under the amended notice it is sought to join it 
as a party defendant in a law action with the Virginia Table 
Company, Incorporated; tha.t the grounds upon which it is 
joined in such legal action is that it is an alleged fraudulent 
grantee of the Virginia Table Company an alleged fraudu­
lent grantor; that the said Virginia Table Company, Incor­
porated, has transferred its property to this defendant with 
intent to defraud the plaintiff and prevent the plaintiff from 
collecting its just debt. 

The object of the amended notice is to recover, a personal 
judgment at law and the amount of damages claimed in the 
notice solely because it is an alleged fraudulent grantee of a 
fraudulent debtor, who was primarily liable therefor. 

This defendant cannot therefore legally be made a defend·· 
ant at law nor can a personal judgment be secured against 
it in a legal action. Its alleged participation in the fraud 
does not impose upon it by reason thereof and personal lia­
bility on account of the alleged debt of the plaintiff in an 
action a:t law where it is joined with the principal debtor. 

There is neither joint nor joint and several liability 
page 94 } for the alleged debt upon the defendant under the 

circumstances alleged in the notice. 

VIRGINIA-LINOOLN FURNITURE CORPORATION. 

J(IR.SH & BAZILE, 
BUCHANAN & BUCHANAN, 

Attys. 

State of Virg·inia, 
County of S'myth, to-wit: 

By Counsel. 

This day personally appeared before me, Katherine Scott, 
a Notary Public in and for the County and State aforesaid, 
J. P. Buchanan, Agent and Attorney for. the Virginia-Lin-
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coin Furniture Corporation and made affidavit that the mat~ 
ters and things in the foregoing affidavit and motion are 
true to the best of his knowledge and belief. 

J. P. BUCHANAN. 

Subscribed and sworn to before me on the 15th day of Feb., 
1932. 

KATHERINE SCOTT, 
Notary Public. 

Commission expires Nov. 21, 1934. 

page 95 ~ And at anothe·r day, to-wit: at a Law and Equity 
Court of the City of Richmond, Part Two, held the 

7th day of March, 1932 : 
This day came the plaintiff, by counsel, and filed herein 

its '.'Amended Additional Particulars of Claim" to this ac­
tion. 

page 96 ~ (Filed ~{arch 7, 1932.) 

Virginia.: 
In Law & Equity Court of the City of Richmond, 

Part Two. 

Southern Factories & Stores Corporation 
vs. 

Virginia Table Company, Inc., et al. 

In compliance with the order entered herein on the 7th day 
of November, 1931, the plaintiff files the following amended 
additional particulars of its claim, viz: 

Salaries of $3,490.00 to T. C. McGahee and of $1,929.00 to 
H. R. Martin who were retained in employment of plaintiff to 
meet the demands and agreements of defendants, and who 
otherwise would not have been employed. 

Extra rental paid and contracted to be paid,, to-wit: $3G,­
OOO.OO by plaintiff on lease of new store at Gr-eenville, S. C., 
and improvements of $9,089.86 on the property leased, which 
extra rental and expenses otherwise would not have been in­
curred, as per copy of lease and statement furnished counsel 
for defendants. 

Salary of $500.00 per month to R. S. Wahab trom, to-wit1 
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}farch, 1930, made necessary by failure of defendants ·to c.om­
ply with their agreements with plaintiff, plus his expenses. 

Expenses in regard to claims and judgments of Marion 
National Bank and Sugar Grove Lumber Company, Incor­
porated, aga.inst plaintiff, to-wit, $2,360. 75~ as per statement 
furnished counsel for defendants. 

Interest, to-wit, $3,266.12, paid on additional money bor­
rowed, to-wit, $42,000.00, in order to comply with demands 
and requests of defendant, and because of its agreements 
with plaintiff in excess of what would otherwise have been 
necessary, as per statement hereto attached. 

Interest, to-wit, $6,637.64, paid to trade credi­
pa.ge 97 ~ tors of plaintiff, the payment of which would not 

have been necessary but for the effort of the 
plaintiff to comply with the demands and requests of the de­
fendant, and/or of the failure of the defendant to comply with 
its agreements with the plaintiff, as per statement hereto at­
tached . 
. Disruption of plaintiff's business, impairment of credit, 

increase of inventories, loss of sales and profits, to great 
damage of plaintiff, and caused by defendant's failure to com­
ply with their agreements. 

The claims for loss and damage as stated in the notice of 
motion for judgment. 

SMITH.& GORDON, p. q. 

page 98 ~ INTEREST PAID BY SOUTHERN 
FACTORIES & STORES 

CORPORATION ON $25,000.00 BORROWED 
APRIL 1st, 1930. 

Date Paid Amount of Interest Paid 
State-Planters Bank & Trust Co. ($15,625.00) 
4-1- 1930 . 
7-1 
10-1 
1-1- 1931 
4-1 
7-1 
10-1 
1-1- 1932 Accrued to 3-1-32 

$ 239.58 
239.58 
242.19 
231.77 
236.98 
239.58 
247.40 
156.25 

Total-Paid to State-Planters Bank & Trust Co. $1,833.33 
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North Carolina Bank & Trust Co. ($6,250.00) 
4-1- 1930 
7-1 
10-1 
1-1~ 1931 
4-1 
7-1 
8-1 
9-1 
10-1 
11-1 
12-1 
1-1- 1932 
2-1 to 3-1-32 

95.85 
95.85 
95.85 
93.75 
94.79 
32.29 
32.29 
31.25 
33.33 
31.25 
33.33 
32.29 
31.25 

Total-Paid to North Carolina Bank & Trust Co. $ 733. 37 

Independence. Trust Company ($3,125.00) 
4-1- 1930 
7-1 
10-1 
1-1- 1931 
4-1 
7-I 
lQ-l 
1-1- 1932 Accrued to 3-1-32 

47.42 
47.91 
47.91 
46.87 
47.39 
47.39 
48.43 
31.25 

Total-Paid to Independence Trust Company 

Total Interest Paid on $25,000.00 Loan 

$ 364.57 

$2,931.27 

page 99} INTEREST PAID BY SOUTHERN 
FACTORIES & STORES 

CORPORATION ON $17,000.00 BORROWED 
OCTOBER 29th, 1931. 

lQ.-29-31 State-Planters Bank & Trust Co. ($10,625.00) 
Interest 

12-31 to 12-31 $ 99.46 
1-1-32 accrued to 3-1-32 106.25 

Total $205.71 
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I. 
I IQ-29-31 North Carolina Bank & Trust Co. ($4,250.00) 

I· 
I 

11-28· to 11-30 $ 23.38 
12-30 to 12-31 21. 33 
1-3Q-32 to 1-31 21. 96 
2-1 Accrued to 3-1-·32 20.47 

Total $ 87.14 

10-29-31 Independence Trust Company ($2,125.00) 
12-30 to 12-31 $ 20. 75 
1-1-32 Accrued to 3-1-32 21.25 

Total $ 42. 00 

Total interest paid on $17,000.00 Loan $334.85 

page 100 ~ INTEREST PAID BY SOUTHERN 
FACTORIES & STORES 

CORPORATION TO TRADE CREDITORS 
FROM MAY, 1929, to FEBRUARY 29, 1932, INCLUSIVE 

Month Paid Amount Paid 
1929 May $ 

June 44.50 
July 196.58 
August 339.71 
September 194.05 
October 288.87 
November 340.63 
December .383.17 

1930 January 99.81 
February 151.40 
March 277.95 
April 134.26 
May 169.30 
June 214.56 
.Jul:y 62.88 
August 161.33 
September 172.96 
October .396.92 
November 205.51 
December 231.43 
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1931 January 
February 
March 
April 
May 
June 
July 
August 
September 
October 
November 
December 

1932 January 
February 

Total 

224.04 
288.36 
202.43 
307.11 
176.42 
169.78 
115.88 
134.39 
131.61 
148.74 
141.64 
157.57 

195.40 
178.45 

$6,637.64 

page 101 }- And at another day, to-wit: at a Law and 
Equity Court of the City of Richmond, Part Two, 

held the 14th day of J.\IIarch, 1932 : 
This day came again the parties, by their attorneys, and 

the demurrers of the defendants to the plaintiff's amended 
notice of motion for judgment being argued by counsel, the 
Court, for reasons stated in writing and hereby made a part 
of the record, doth sustain the said demurrers, with leave to 
the plaintiff to amend its said notice of motion; and there­
upon the plaintiff excepted to the action of the Court in sus­
taining said demurrers, and by leave of Court amended its 
said amended notice of motion by striking therefrom the 
paragraph numbered "1-B", which was added thereto un­
der the order entered herein on the 1st day of February, 
1932, and by substituting for said paragraph .another para­
graph numbered "1-B, amended", in the following words, 
viz: 

"1-B, amended. That when the said assets were trans­
ferred by said Virginia Table Company, Incorporated, to 
said Virginia-Lincoln Furniture Corporation, both of said 
corporations knew that the said Virginia Table Company, In­
corporated, was largely indebted to the said plaintiff; that 
said assets exceeded by a large amount, to-wit, one million 
five hundred thousand dollars, any consideration paid there­
for by said Virginia-Lincoln Furniture Corporation; and that 
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said assets constituted a trust fund for the benefit of the 
plaintiff as a creditor of said Virginia Table Company, In­
corporated.'' 

And the Court doth overrule the motions of the def.endants 
respectively that this cause do abate as to the other defend­
ant, and that the plaintiff be required to elect as against 
which of the two defendants it will proceed~ with lea:ve to 
the defendants to hereafter renew the said motions. if they 

• shall be so advised; to which action of the Court in overruling 
the said motions and permitting said new amendment the de­
fendants excepted. 

pa.ge 102 ~ (Filed Mar. 14, 1932.} 

Virginia: 
In the Law & E·quity Court of the City of Richmond, Part II. 

Southern Factories and Stores Corporation, Plaintiff, 
vs. 

Virginia Table Company, Incorporated, and Virginia-Lin­
coln Furniture Corporation, Defendants. 

MEMORA.NDUJ\II BY THE COTJRT. 

Previous to the amendments 1-A, and 1-B, to the notice of 
motion for judgment the Court overruled a demurrer based 
on the ground that there had been a misjoinder of causes of 
action. The Court was of the opinion that the basic reason 
for the rule in Langhorne vs. Richmond Rwy., etc., 91 Va. 
369, 'vas that in that case there was clearly a joinder of an 
action ex contractu, with one ex delicto. Following the rule 
laid down in lves vs. Williams, 13 Va. 855, this Court was of 
the opinion, however, that a demurrer would not lie 'vhen 
both causes of action were ex co'l~tract·u and arose out of the 
same circumstances and rested upon the same proof against 
both parties, e. g. the promise of one defendant, the assump­
tion of that promise (or obligation) by the other defendant 
and the breach by both. 

There being· no motion before the Court at that time, to 
abate for misjoinder of parties, the Court expressed no opin-
ion on that phase of the case. . 

Since the announcement of that ruling the plaintiff ap­
plied fot" and obtained leave (over the objection of the de­
fendants) to amend its notice of motion by inserting on page 

, paragraphs 1-A and 1-B. The defendants have now de-
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murred to the amended notice of motion on the ground that 
there is now by reason of the amendment a nlis­

page .103 ~ joinder of causes of action. The Court is of the 
_ · . opinion this demurrer should be sustained on 

g·round, hut with leave to the plai:p.tiff to amend, or the no­
tice of motion will be dismissed. The original no t.icc of mo­
tion seems to ha:ve been based on the theory of a pron1ise by 
the defendants, either express, or arising -by implication of 
law and the Court has treated it solely as an action ex con­
tractu. Since the amendment in addition to the pron1ises • 
previously alleged, there appears now in the notice of mo­
tion in paragraph 1-B, the charge that the transfer of the 
property was made ttwitl1 intent to hinder, delay a.nd defraud 
and plaintiff'' and ''was voluntary fraudulent and void''. 
~rhe addition of these charges constitutes a cause of action 
ex delicto a.nd the amended notice now contains causes of ac­
tion ex contractu and ex delicto. This is clearly a misjoinder 
of causes of action and affords ground for sustaining the de­
murrer. 

Anticipating that the notice will be amended, and proce(~d­
ing now to consider the motion of the defendants to abate for 
misjoinder of parties as provided by Section 6102 of the Code, 
the Court thinks at this stage of the proceeding that it l1as 
not been made sufficiently clear that there has been a mis­
joinder of parties and that the ends of justice do not require 

·the Court now to direct that the suit abate as to the party 
misjoinder. The Court is of the opinion the case should pro­
ceed and at any stage of the proceedings before a verdict, 
the motion to abate may be renewed and will be considered 
by the Court and acted upon at that time as the ends of jus­
tice may require. 

In the arguments of counsel heretofore upou the den1urrers 
and motions to abate there has been drawn into the case a 
question of whether the liability of the Virginia-Lincoln Fur­
niture Corporation, if any, does not sound solely in tort. 1\{any 
authorities from other states have been cited but the Court 
is of the opinion that this is no longer a.n open question in 
Virginia. In .American Railway Express Company vs. Domn­
in.q, 132 Va. 139, and in .American Railway Express Company 
vs. Royster, 141 Va. 602, it was held that under such a state 

of facts as alleged in the plaintiff's notice of roo­
page 104 ~ tion, a promise arose by implication of law. 

FRANK T. SUTTON, JR., 

}ffarch 9th, 1932. 
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page 105 ~ And at another day, to-wit: at a Law and 
Equity Court of the City of Richmond, Part Two, 

held the 16th da;y of ~larch, 1932 : 

On the motion of the plaintiff, by counsel, it is ordered that 
a writ of venire facias be issued, directed to the Sheriff of 
the City of Richmond, commanding him to summon the fol­
lowing named persons, designated by the Court, to-wit: T. L. 
Anderson, Thos. S. Winn, H. N. Phillips, Tbos. P. Deitrick, 
A. 1(. Muhleman, W. ].{eade Addison, Waller I-Iolladay, Geo. 
S. l{emp, Walker C. Cottrell, C. Braxton Valentine, T. Crox­
ton Gordon, Ralph P. Neale, Clarence Gra.y, R. ~icLane Whit­
tet, Robt. B. Forrest, Luke D. Drury, Geo. H. l{eesee, Edw. 
Waller, Jr., E. Lorraine Ruffin, H. B. Rufty, ·v{. C. Carrick, 
l\Ieade T. Spicer, Sr., Robt. S. Montgomery, Preston B. Watt, 
J. Page Ramos, Clyde H. Ratcliffe, W. Chester Evans, B. 0 . 
. A.ndrews, Otis S. Allfriend, and T. Garnett Tabb, residents 
of the City of Richmond, to attend this Court on Monday, 
the 21st day of :htiarch, 1932, at ten o'clock A. 1\L, from whon1 
a special jury shall be chosen for the trial of this case. 

page 106 ~ And at another day, to-wit: at a Law and 
Equity Court of the City of Rid1n1ond, Part Two, 

held the 14th day of April, 1932: 
This day came the defendant, ·virginia Table Company, 

Incorporated, by counsel, and filed herein its plea of Off-Set 
and Counter-claim to the plaintiff's notice of motion for judg­
ment. 

In the Supreme Court of Appeals of Virginia. 

Virginia-Lincoln Furniture Corporation, Plaintiff in Error, 
vs. 

Southern Factories and Stores Corporation, Defendant 1n 
Error. 

STIPULATION OF COUNSEL. 

It is hereby stipulated· and agreed between counsel for 
the plaintiff in error and counsel for the defendant in error 
that the following parts of the manuscript record shall not 
be printed, unless required by the Court to be printed: 

The plea of set-off and counter-ela.im of the Virginia Table 
Company, pages 107-109 of the manuscript record, both in­
clusive. 
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The order of April 22, 1932, requiring the Virginia Table 
Company to file the particulars of its set-off and counter­
claim, found on page 110 of the manuscript record. 

The memorandum of filing of the particulars of the claim 
set out on page 111 of the manuscript record. 

The particulars of the Virginia Table Company's claim of 
set-off and counter-claim found on page 112 of the manu­
script record. 

The memorandum of May 19, 1932, found on page 113 of 
the manuscript record. 

The amendment to the plea of set-o:ff and counter-claim 
found on page 114 of the manuscript record. 

The particulars of said amended claim found on pages 
115-116, both inclusive, of the manuscript record. 

The order of May 24, 193-2, requiring the Virginia Table 
Company to :file additional particulars of its amended plea 
of set-o:ff and counter-claim found on page 117 of the manu­
script record. 

The supplemental particulars of the Virginia Table Com­
pany's plea of set-off and coUJlter-claim found on pages 118-
127, both inclusive, of the manuscript record. 

it being the purpose of this stipulation to omit from the 
printed record pages 107-127, both inclusive, of the manu­
script record, which pages relate exclusively to the pleas of 
set-off and counter-claim :filed by the Virginia Table Com­
pany. 

Witness our hands this 24th day of November, 1933~ 

LEON M. BAZILE, 
JNO. P. BUCHANAN, 

Counsel for Virginia-Lincoln Furniture 
Corporation. 

SMITH & GORDON, 
Counsel for Southern Factories and 

Stores Corporation. 

page 128 ~ And at another day, to-wit: at a Law and 
Equity Court of the City of Richmond, Part Two, 

held the 15th day of July, 1932: · 
On the motion of the plaintiff, by counsel, it is ordered that 

a writ of venire facias be issued, directed to the .Sheriff of 
the City of Richmond, commanding him to summon the fol­
lowing named persons, designated by the Court, to-wit: 
Robert Lecky, Th.omas L. AndersQn, Thomas S. Winn, H. N. 
Phillips, A. K. Muhleman, W. J\feade Addison, Waller Hoi-
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laday, Walker C. Cottrell, C. Braxton Valentine, T. :Croxton 
Gordon, Ralph P. Neale, Clarence Gray, R. MeLane Whit­
tet, Robert B. Forrest, Luke D. Drury, George H. I{:eesee, Ed­
ward Waller, Jr., E. Lorraine Ruffin, H. B. Rufty, W. C. 
Carrick, Meade T. Spicer, Sr., RobertS. Montgomery J. Page 
Ramos, Clyde H. Ratcliffe, W. Chester Evans, B. 0. Andrews, 
Otis S. Alfriend, T. Garnett Tabb, Louis Hankins and John 
H. Gary, residents of the City of Richmond, to attend this 
Court on Tuesday, the 19th day of July, 1932, at ten o'clock 
A. M., from whom a special jury shall be chosen for the 
trial of this case; to which action of the Court in allowing 
a special jury for the trial of this case the defendants, by 
counsel, excepted on the grounds that a special jury is· un­
necessary in this case. 

page 129 ~ And at another day, to-wit: at a Law and 
· Equity Court of the City of Richmond, Part Two, 

held the 18th day of July, 1932 : 
It appearing to the court that by reason of exemption, and 

otherwise for lawful reasons, the special jury selected and 
summoned for this case has been reduced to less than twenty, 
it is ordered that a writ of venire facias be issued, directed 
to the Sheriff of the City Richmond, commanding hhn to 
summon the following named persons, designated by the 
Court, to-wit: Harper W. Shelton, Edward W. Hening, 0. 
H. Funsten, Irving Straus, R. A. Ricks, John Sloan and 
William E. Barrett, residents of the City of Richmond, to 
attend this court on Tuesday, the 19th day of July, 1932, at 
ten o'clock A. M., to complete the panel from which a special 
jury shall be chosen for the trial of this case. 

page 130 ~ And at another day, to-wit: at a Law and 
Equity Court of the City of Richmond, Part Two, 

held the 19th day of July, 1932: 
This day came the plaintiff and defendants, by counsel, 

_and thereupon the defendants, by counsel, moved the Court 
to quash the venire fa.oias issued in this case and to dismiss 
the special jury summoned thereunder, for reasons stated 
in writing and now made a part of the record, and said mo­
tion being argued, the Court doth overrule the same; to which 
action of the Court the defendants, by counsel, excepted. 

And the special jury summoned for the trial of this case 
appeared in Court and thereupon sixteen jurors were chosen 
by lot and the parties, beginning with the plaintiff, by coun­
sel, alternately struck off one until the number was reduced 
to twelv:e, who are as follows, to-wit: Thomas L. Anderson, 
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A. ]{. Muhleman, Walter Holladay, C. Braxton V plentine, 
,V. C. Carrick, ::1\feade T. Spicer, Sr., J. Page Ramos, B. 0. 
Andrews, Otis S. Alfriend, Edward W. Hening, R. A. Ricks 
and John .Sloan. And they were thereupon s\vorn well and 
truly to try the issues joined in this case and having partly 
heard the evidence were adjourned until tomorrow morning 
at ten o'clock. 

page 131 ~ (Filed July 19, 1932.) 

Virginia: 
In the Law and Equity Court of the City of Richmond, Part 

Two. 

Southern Factories· and Stores Corporation 
vs. 

Virginia Table Company and Virginia-Lincoln ] 1urniturc 
Corporation. 

MOTION TO QUASH VENIRE FACI.A8. 

The defendants, ·virginia Table Company and Virginia­
Lincoln Furniture Corporation, come and crave oyer of the 
jury list and of the writ of ve1~i1·e facias issued for the spe­
cial jury summoned in the case at bar, and on the produ~tion 

· of the jury list and of the writ of venire facia-s, moved the 
Oourt to quash the venire facias for the following reasons: 

1. Because it does not appear that any of the member8 of 
the special jury selected were selected from the jury list, and 
because only one member of the special jury summoned is 
on the jury list, namely, 1-t. ]\{cLean Whittet. 

2. Because Section 5988 of• the Code requires th~ jury list 
to De prepared by the jury commissioners and S'cction 5989 

. of the Code requires this list to be delivered to the clerk, who 
is required to safely keep the same, and section 5990 of +he 
Code requires the names of jurors to be 'vritten on spec.ial 
ballots folded and deposited in a secure box which is required· 
to be locked and opened only at the direction of the judge; 
and because section 5991 of the Code provides, ''all jurors 
required for the trial of civil cases in any circuit court or 
city court shall be selected by drawing ballots from the said 
box in the manner prescribed in this chapter * =» • ''; and fur­
ther because Section 5992 of the Code requires the jurors to 

be drawn by lot from the ballots deposited in sai<l 
page 132 ~ box and permits them to be drawn only by the 

clerk in the presence of the judge or of the Com-
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wealth's attorney or of a jury commissioner, and before said 
ballots may be drawn the law requires the clerk to shake and 
mix the ballots together and the total number to be drawn 
must be withdrawn without inspecting the names ther-eon 
until the proper number has been withdrawn. 

Section 6005 of the Coqe, authorizing special juries; is con­
tained in the same chapter of the Code, namely, chapter 249; 
and while that section authorizes the court to desig-na.t.c . the 
persons to he summoned on a special jury, it is a statute. in 
p·ari materia with the other sections of this chapter, and 
clearly contemplates and requires the Court to dra·w the per­
sons to be summoned for a special jury from the jury box of 
the court in the manner prescribed by law for th(:\ drawing 
of other juries. 

To give to Section 6005 of the Code tl1e int~rpretation 
placed on it here by pennitting the judge to select persons 
for service on a special jury regardless of whethe_r they are 
on the jury list or not, ana to select them other than by lot, 
would enable a judge actuated by motives less high than 
those which actuate the distinguished judge who presides 
over this Court, to pack a jury so as to place a litigant com­
pletely at the mercy of an unscrupulous judge. 

It is submitted that the whole history of constitutional law 
and legislation in this State negatives the idea that the Gen­
etal Assembly ever intended Section 6005 of the Code to be 
open to the construction which the Court has ·placed upon it 
by the manner in which the special jury was summoned in 
this case. The rig-ht to a jury trial is guaranteed to a liti­
gant by Section eleven of the Constitution of Virginia, and 
the General Assembly has declared that in all civil cases the 
jurors shall be selected by drawing ballots from the jury box 
in the manner prescribed by chapter 249 of the Code. 

JOHN P. BUCHANAN. 
KIRSH & BAZILE, . 

P. D. 

page 133 } And at another day, to-wit: at a La'v and 
Equity Court of the City of Richmond, Part '1\vo, 

held the 20th day of tT uly, · 1932 : 
This day came again the plaintiff and defendants, by coun­

sel, and the jury sworn in this case on yesterday appeared in· 
court in accordance with· their adjournment and having fur­
ther heard the evidence were adjourned until tomorrow rnorn­
ing at ten o'clock. 
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And at another day, to-wit: at a Law and Equity Court 
of the City of Richmond, Part Two, held the 21si day of 
July, 1932: 

This day came again the plaintiff and defendants, by coun.:. 
sel, and the jury sworn in this case appeared in court in ac­
cordance with their adjournment on yesterday and having 
further heard the evidence were adjourned until ~Ionday 
morning next at ten o'clock . 

.And at another day, to-wit: at a Law and Equity Court of 
the City of Richmond, Part Two, held the 22nd day of July, 
1932: 

Thi,s day caine again the p,laintiff and defendants, by coun­
sel, and the jury sworn in this case appeared in court in ac­
cordance with their adjournment on yesterday and having 
further heard the evidence were adjourned until Monday 
morning· next at ten o'clock. 

page 134 r And at another day, to-wit: at a Law and 
Equity Court of the City of Richmond, Part Two, 

held the 25th day of July, 1932: 
This da.y came again the plaintiff and defendants, by couu­

sel, and the jury sworn in this case appeared in court in ac­
cordance with their adjourn1nent on yesterday and having 
further heard the evidence were adjourned until tomorrow 
morning at ten o'clock. 

And at another day, to-wit: at a Law. and Equity Court 
of the City of Richmond, Part Two, held the 26th day of 
July, 1932: 

This day caine again the plaintiff and defendants, by coun­
sel, and the jury sworn in this case appeared in court in ac­
cordance "rith their adjournment on yesterday and having 
further heard the evidence were adjourned until tomorrow 
morning at ten o'clock. 

And at another day, to-wit: at a. Law and Equity Court of 
the City of Richmond, Part T'vo, held the 27th day of July, 
1932. 

This day came ag·ain the plaintiff and defendants, by coun­
sel, and the jury sworn in this case appeared in court in ac­
cordance with their adjournment on yesterday and having 

.. further heard the evidence were adjourned until tomorro'v 
morning at ten o'clock. 

page 135 ~ And at another da.y, to-wit: at a. Law and 
Equity Court of the City of Richmond, Part Two, 

held the 28th day of J'uly, 1932: 
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This day came again the plaintiff and defendants, by coun­
sel, and the jury sworn in this case appeared in court in ac­
cordance with their adjourn~ent on yesterday and having 
further heard the evidence was adjourned until tomorrow 
morning at ten o'clock. 

And at another day, to-wit: at a Law and Equity Court 
of the City of Richmond, Part Two, held the, 29th day of 
July, 1932: 

This day came against the plaintiff and defendants, by coun­
sel, and the jury sworn in this case appeared in court in ac­
cordance with their adjournment on yesterday and having 
fully heard the evidence were adjourned until lVIonday morn­
ing next at ten o'clock. 

And at another day, to-wit: at a Law and Equity Court 
of the City of Richmond, Part Two, held the 1st day of Au­
gust, 1932: 

This day came again the plaintiff and defendants, by coun­
sel, and the jury sworn in this case a.ppeared in court in· ac­
cordance with their adjournment on Friday last and the de­
fendant Virginia Table Company, Incorporated, by counsel, 
moved the Court to abate this action as to said defendant 
for misjoinder of causes of action, and the plaintiff being re­
quired to elect as to which defendant it would proceed against, 
elected to proceed against the Virginia-Lincoln Furniture 
Corporation, and the Court having granted the said motion, 

it is ordered that this suit be abated as to the 
page 136 ~ said defendant Virginia Table Company, Incor-

porated, and it is further directed that this suit 
proceed only as to the defendant ·virginia-Lincoln Furniture 
Corporation, to which action of the ·Court the plaintiff,. by 
counsel, excepted. 

And the jury having heard the arguments of coun~el were 
sent out of court to consult of a verdict and after some time 
returned into court with a verdict in the words and figures 
following, to-wit: "We, the Jury, on the issue joined find 
for the plaintiff and assess its damages at $20,500.00, plus 
interest from Jan. 1, 1930." 

Thereupon the ·defendant, by counsel, moved the Court to 
set aside the said verdict as contrary to the law and the evi­
dence, and for other reasons set forth in writing and now 
made a part of the record, which motion the Court continued 
for argument to be heard thereon. 
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page 137 ~ (Filed Aug. 1, 1932.) 

Virginia: . 
In the Law and Equity Court, Part Two, of the. City of 

Richmond. 

Southern Factories and Stores Corporation, Complainant, 
vs. 

Virginia-Lineoln Furniture :Corporation, Defendant. 

110TION TO SET ASIDE VERDICT AND GROUNDS 
THEREFOR. 

The defendant, Virginia-Lincoln Furniture Corporation, 
comes and moves the Court to set aside the verdict of ·the 
jury rendered in this cause on August 1, 1932, and pursua11t 
to leave granted it by the 'Court, :files in writing the follow­
ing grounds as the basis for its motion to set aside the ver­
dict of the jury returned in the _above-entitled cause: 

1. Because the verdict of the jury is eontrary to the law 
and the evidence. · 

2. Booause of errors committed by the trial court in thl") 
admission and in the conclusion of evidence. 

3. Because of errors committed by the trial court in the 
g,Tanting of the plaintiff's several instructions. 

4. Because of the action of the trial court in refusing the 
instructions offered by the defendant which were refused by 
the court. 
. 5. Because of the action of the trial court in amending cer­

tain of the instructions offered by the defendant except in 
those particulars in which the defendant consented to the 
amendment. 

·. 6. Because of · errors committed by the t:-ial 
page 138 ~ court in drawing, selecting and impanelling of the 

special jury that tried the case, for the reasons 
set out in the defendant's motion to quash the venire facias. 

7. Because of the action of the trial court in holding that 
personal and confidential communications passing between 
the defendant, its agents and representatives, on the one part~ 
and James B. Murphy, its attorney; on the other part, were 
not privileged and confidential. 

8. Because the court erred in not holding that under the 
evidence in the case the plaintiff's recovery on the claim for 
taking inventories and appraising accounts was limited to 
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the amount of the bill first rendered by it to the defendant, 
Virginia Table Company. 

9. Because of the action of the trial court in holding that 
under the first section of count five of the declaration dam­
ages could be recovered by the plaintiff, when as a matter of 
law no damages would lie for the breaches of the contracts 
alleged in that part of count five. _ 

10. Because of the action of the trial· court in its instruc­
tions in dra.wing a distinction between original options and 
extensions and options sought after the ·eleven options men­
tioned in count three had been obtained. 

11. Because of the action of the trial court in admitting in 
evidence testimony of witnesses, correspondPnce and docu­
ments relating to the alleg·ed verhal contract of .July lH, 1929, 
_subsequently stricken from the record~ it heing the theory of 
the defendant that the admission of this testiinony, although 
subsequently excluded, led the jury to believe that the plain­
tiff had sustained larg·e damages a:s the result of this alleged 

verbal agreement and that. the effect of such evi­
page 139 ~ deuce is reflected in the verdict of the jury. 

12. Because of the action of the trial court in 
permitting· the plaintiff to amend its declaration so as to sub­
stitute an entirely new party as the party plaintiff in the 
place and stead of the original plaintiff. 

13. Because of the action of the trial court in refusing to 
sustain the motion to strike out all of the evidence, because 
it appP-ared during the tl"ial of the case that the cause of . 
action of tl1e plaintiff had been absolutely assigned to a trus­
tee for the State Planters Bank and Trust Company, by whid1 
assignment the plaintiff had been c01npletely divested of its 
title to maintain said suit. . 

14. :Because of the action of the trial court in holding· that 
the plaintiff was not bound by the testimony of its officials, 
members of its executive committee and other officers. 

1fi. Because of all of the objections made by counsP-1 for. 
the defendant during· the course of the trial to which.exception 
was taken, all of which will appear from the transcript of 
the testimony when reduced to typewriting by the stenogra-
pher. · 

In the giving of specific reasons for setting aside the ver­
dict of the jury, it is not intended to waive any of the gen­
eral reasons assigned therefor, but the general reasons as­
signed as gro1u1ds for having the verdict of the jury se1 
aside are expressly relied on in addition to the special rea· 
sons hereinabove assigned. 
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Respectfully submitted this 2nd day of August, 
pag·e 140 ~ 1932, at 1 :35 o'clock P. M. and this day :filed pur-

" suant to the leave granted the defendant by the 
court on August 1, 1932. 

VIRGINIA-LINCOLN FURNITURE CORPORATION. 

By JOHN P. BUCHANAN, Counsel. B. 
ICIRSH & BAZILE-, Counsel. 

page 141 ~ And at another day, to-wit: at a La:w . ana 
Equity Court of the City of Richmond, Part Two, 

l1eld the lOth day of F'ebruary, 1933: 
This day came again the parties, by their attorneys, and 

the Court having maturely considered the motion of the de­
fendant to set aside the verdict of the jury, and the argn­
ments of counsel thereon, and for reasons stated in the written 
opinion of the Court, which is hereby made a part of the 
record, doth overrule the said motion. 

vVherefore it is considered and ordered by the Court that 
the plaintiff recover of the defendant, Virginia-Lincoln Fur­
lliture Corporation, for the benefit of Ifoke Murray, Trus­
tee, the sum of Twenty thousand :fiv:e hundred dollars ($20,-
500.00), with interest thereon to be computed at the rate of. 
~ix per centum per annum from the 1st day of January, 1 9HO, 
until paid, and its costs by it about its suit in that behalf ex­
pended, the plaintiff, in accordance with the ruling of the 
Court, having endorsed on its notice of motion that any recov­
ery should be for the benefit of said Hoke Murray, Trustee. 

And the said defendant, Virginia-Lincoln Furniture Cor­
poration, excepted to the action of the Court in overruling 
said motion to set aside the verdict of the jury and in ren­
dering judgment against said defendant, 3rnd leave is granted 
it to file its bills or certificates of exception as provided by 
law. 

And said defendant having indicated a purpose to apply 
to the Supreme Court of Appeals of Virginia for a writ of 
error and su.persedeas to said judgment, it is ordered that 
said judgment be suspended for sixty days from this date on 
condition that said defendant. within fifteen days from the 
date hereof, shall execute before the Clerk of this Court a sus­
pending bond in the penalty of Twenty-:fiv:e thousand dol­
lars ( $25,000.00), with security to be approved by said Clerl{, 
and conditioned according to law. 
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page 142 ~ (Filed F:eb. 10, 1933.) 

Virginia: 
In th~ Law aud Equity Court of the City of Richmond, 

Part II. 

Southern Factories and .Stores Corporation, Plaintiff, 
vs. 

Virginia Table Company, Inc., et al., Defendant. 

1\fEMORANDUM BY THE COURT. 

Upon a motion by the defendant to set aside the verdict of 
the jury in favor of the plaintiff as contrary to law and evi­
dence, et.c., the defendant assigns seven separate grounds for 
setting aside the verdict. Briefly stated, they are: 

1. The admission of the testimony of James B. Murphy, 
who acted as attorney in some matters for the defendant. 

2. Because the jury were allowed to find damages for 
breach of implied assumpsit. 

3. Because the jury were allowed to find damages for 
breach of implied contract as set up in the ·fifth count in the 
Notice of 1\fot.ion. 

4. Because the court allowed evidence of an oral contract 
of July 19th, 1929, to be heard by the jury and afterwards, 
by instructions struck out all evidence relating thereto. 

5. Because there was error in the instructions as to dam­
ages. 

6. Because the defendant's objections to the jurisdiction 
of the court and venue should have been sustained. 

7. The substitution of a new plaintiff for the plaintiff who 
originally brought this action. 

These grounds will be taken up and disposed of in the or­
der named. 

EVIDENCE OF JAMES B. MURPHY. 

It is necessary to reca.Il the attendant circumstances in pass­
ing on this objection. Prior to any employment of the wit­
ness by the defendant, the witness had been and was at the 
· time, the general attorney for the plaintiff cor-
page 143 ~ poration which fact was known to the defendant. 

The witness was the owner of a large block of 
the plaintiff's stock. The brief for the defendant corpora-
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tion states that he was the owner of a majority of the plain .. 
tiff's stock. At this time both the plaintiff and the defend­
ant were interested in a merger of furniture stores in the 
Eastern and S'outhern portions of the United States. Had 
this merger been effected both parties then thought it would 
be considerably to their interest,. and in their separate ways 
were working towards this ·end with constant communications 
being sent back and forth between the representatives of t~1e 
plaintiff and the representativ.es of the defendant, as to the 
progress being· made an~ as to the ways and n1eans of car· 
eying out the projected venture. There may be many in­
stances of communications between counsel and client which 
are not privileged. The rule in Virginia is stated in Lyle vs. 
Higginbotham, 10 Leigh 63. To hav:e excluded all the testi­
mony of Murphy under general objections would have seri· 
ously prejudiced the plaintiff's case and suppressed evidence 
of facts not affected by any rule of privileged communica­
tions, Because of its tendency to suppress truth the rule 
should always receive a strict construction. 28 R. C. L., page 
550, §140. No secrets were involved. Lincoln, president or 
the defendant corporation, could have been called to the stand 
and required to disclose the same facts. 

There are two, possibly three, outstanding cases in Vir-
ginia, dealing with this subject-matter. They are: 

Lyle vs. Hig_qinboth011n, 10 Leigh, page 63. 
Chahoon vs. Comrnonwealth, 21 Grat., page 822. 
Stein vs. 1J1orris, 120 Va., at :page 396. • 

The Chahoon case involved the disclosure to counsel bv 
one accused of crime. As the ·accused ·was exempt from go­
ing on the witness stand, he could not have been required to 
testify as to the matter communicated to counsel. This dis­
tinguishes this case from a civil case. It must have been 
recog'Ilized ·by Judge l\foncure that there was such a distinc·­
tion, for the case of Lyle vs. Ifi_qginbotham, supra, had been 
decided thirty years before, yet in the Chahoon case, Judge 

Moncure intimates that the question there in­
pag·e 144 } volved was a matter of first impression in Vir-

g-inia. That being so, he did not intend to over:. 
rule anything said in the Lyle vs. Higginbotham ca.se, hut 
must have considered the point in the Chahoon case a clif .. 
ferent one. Lyle vs. Higginbotha·m, has never been overruled 
and must be said to still express the la'v in Virginia. In the 
course of that opinion, J udg·e ~rucker said: 
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"But several things must concur to bring a case within the 
rule. The matter must have been one of professional con­
fidence; it must have been a.t the time a secret, for if known to 
all the world, there was no reason for further coilceal:qtent. 
The disclosure must be in invitum~, as it respects the· client; 
and lastly, if it might be forced from the client. by the rules 
of the court, pari 'ratione, it may be drawn from the attor­
ney.'' 

The testimony of Murphy shows that these several.thingH 
did not concur and the objection to the testimony was prop­
erly overruled. 

In Stein vs. Morris, 120 Va., at page 396, it is said: 

''No communication to a lawyer for the express prirpo:w 
of having it brought ot the attention of the public or cont­
municated to another is privileged.'' 

In 28 Ruling Case Law, pp. 533, 561, 562, 563, 566, & 571, 
will be found a statement' of the law as to when an attornev 
will or will not be permitted to disclose con1munications fron1 
his client. No rule is found there which would debar Jan10s 
B. J\Iurphy from giving the testimony heard in this case. 

DAMAGES FOR BREACH OF IMPLIED ASSUIJ!PS.l~l'. 

This objection is technical. Teachnicalities should be dis­
regarded in the interests of justice, unless to do so would RA.e­

rifice just and sound principles. Clark vs. Hugo, 130 Va. 99. 
The point is a new one in Virginia. Precedents are not many 
and are from other States. At most they are merely persua­
sive. It is deemed unnecessary to make a review of the!n 
in this memorandum. In passing judgment on this poiHt, · 
the court should be controlled by the settled policy of this 
State in the application of general principles. Implied pron1-
ises resulting in contracts, when breached afford ground for 
the recovery of damages. A consideration for a promise nray 

be furnished by refraining from a certain line of 
page 145 ~ conduct. The primary object of allo·wing dam-

ages is to put the injured party in as good a. po­
sition as he would have been if there had been no breach. 
This objection is aimed at the correctness of isntruction Nuln­
ber seven (7) and its relation to the allegations in the N oticc 
of Motion in the first part of paragraph five (5). 

In substance the allegation is that the defendant called upon 
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the plaintiff to secure ( 1) extensions of options, ( 2) to keep 
separate and distinct sets of books after January 31, 1929, 
(3) to change its method of business, and ( 4) vary its method 
of sales, (5) to purchase large supplied and increase its in­
ventories, and ( 6) to operate its business for the benefit of 
said defendant, or as directed by said defendant. And in 
consideration therefor the defendant promised the plaintiff 
(1) to reimburse it for all expenses, loss and damage sus­
tained by it on account of its compliance. There was evi­
dence that the defendant requested of the plaintiff the above 
and that the plaintiff complied with such requests. The 
promise was not express. The plaintiff relied upon the im­
plied promise, that is to say, a promise that the law raises 
by implication from the conduct of the alleged. promisor. It 
l1as its foundation and very existence in the justice of the 
occasion. · 

It is natural equity. In Rinehart vs. Pirkey, l2tl 
page 146 ~ Va. 351, the court quoting, says: 

"The acts of the parties may bring about an obligation 
quasi ex contractu i.+: * * . 'Vhere one person confers bene­
fits upon another for which the later ought to pay • * • the 
obligation rests, as said by Professor I{eener, 'upon the doc­
trine that a man shall not be allowed to enrich himself un­
j nstly a.t the expense of another'." 

Such is the foundation for the existence of implied con­
tracts and no good reason is seen why in their scope they 
should not cover as broad a :field as express contracts. Par­
ties may expressly agree that he will not run it at all (with­
in certain limits) and that the other will pay such party there­
for, he may recover the consideration promised. If this can 
be done expressly, it can be done impliedly. Loss of profits, 
if the business was stopped could reasonably be within the 
contemplation of the parties. 

:In Payne vs. Grant, 81 Va., at page 170, the court, quot1ng 
from an author of distinction, says: 

''The proposal or acceptance of an agreement may be com­
municated by conduct as well as by 'vords; and proposals and 
acceptances so _communicated are governed, as near as may 
be, by the same rule as if made in express words.'' 

This objection should not prevent a practical consideration 
of the real damage, if any suffered by the plaintiff. 
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TI-IE ORAL CONTRACT OF JULY 19TH, 1929. 

The evidence as to the oral contract above, presented one 
of those situations during the trial difficult to handle until 
~he court had heard all of the evidence in support thereof. 
Such instances a.re not infrequent and the danger of working 
a prejudice is greater when the evidence is excluded without 
a full comprehension of its scope, than by allowing it to come 
in and afterwards directing the jury to disregard it. It pre­
sented one of those situations where the trial court must 
pursue that course most consonant with justice and yet con­
·duct the business of the court in a practical way. In the 
instance referred to there was nothing· in the evidence tend­
'ing to inflame the passions of the jury, nothing to prejudico 

them for or against either party, and upon the 
page 147 } .conclusion of the evidence on this phase of the 

case, the court promptly instructed the jury to 
disregard all evidence touching such a contract, and after­
wards by written instruction directed them to disregard such 
evidence. It is not every irrelevant statement the jury hears 
that results in prejudice and justifies a. mistrial or the set­
ting aside of the verdict. To justify such action there must 
be something in the nature of the evidence likely to h:~flame 
the passion or instill a prejudice in the minds of the jury. 
The jury in this case was composed of men of unusual quali­
ncations and the court thinks no prejudice resulted to the de­
fendant. 

THE INSTRUCTIONS .. :\.S TO DA~1:AGES. 

T-he jury were guided over this feature· of the case· by in­
structions numbers 2., 4, 5 and 7 given at the request of the 
plaintiff and- by instructions lettered A, B, D, E, F, I, 0, P, 
T and U, given at the request of the defendants (slight modi­
fications excepted). No prejudicial error has been pointed 
out in the matter of these instructions. Newbern vs. Baker, 
147 Va., at page 1002, and cases c~ted. 

JURISDICTION AND VENUE. 

This que·stion was disposed of at a hearing on the plea in 
abatement to the jurisdiction. The burden of proof was upon 
the defendant. Upon the case then presented, the court was 
of the opinion that the plea. should be overruled. The court 
adheres to that ruling. 
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ESTOPPEL AND ELECTION. 

The-matters discussed under this heading were questions to 
go to the jury under proper instructions for such weight as 
the jury thought proper to give them. As presented, they 
were not questions of law for the court. Instructions P and 
U, given at the request of the defendant protected it upon 
this phase of the case. 

THE SUBSTITUTION OF A NEW PLAINTIFF, ETC. 

The view that the court permitted the substitution of a new 
plaintiff for -the plaintiff who originally brought this suit, is 
not sustained by the record. See pages 1469, 1470, 1471 of 
the stenographic transcript of the evidence. 

The court in its ruling was careful to draw the 
page 148 ~ distinction between the substitution of a new 

plaintiff and merely an amendment continuing the 
action in the name of Southern Factories & Stores. etc., for 
the benefit of Hoke Murray, Trustee. 

This action of the court is fully sustained by the cases of: 

Bardach vs. TenebaU'm, 136 Va. 163, 173. 
Kain vs. Angle, 111 Va. 415. 

1"'1•; • I: 

I: 'rite co~rt is of the opinion that the motion to set aside the 
verdict should be overruled and judgment entered in accord­
ance with the verdict of the jury. 

FRANK T. SUTTON, JR. 

Feb. 8th. 1933. 

page 149 ~ And at another day, to-wit: at a Law and 
Equity Court of the City ofRichn1ond, Part Two, 

held the 23rd day of February, 1933: 
This day came again the plaintiff and defendant Virginia­

Lincoln Furniture Corporation, by counsel, and on the mo­
tion of the said defendant, by counsel, it is ordered, for rea­
sons appearing to the Court, that the time for g-iving the 
suspending bond in this case, as provided by the order en­
tered herein on the lOth day of February, 1933, be extm1ded 
.for a further period of ten days from this date. 

page 150 ~ And now at this day, to-wit: at a La.w and 
Equity Court of the City of Richmond, Part Two, 

held t~e 24th day of lVIarch, 1933: 



Va.-Lincoln Furn. Corp. v. So. Fac. & Stores Corp. 169 

·On motion of the Virginia-Lincoln Furniture Corporation, 
by counsel, and after due written notice to the plaintiff,. the 
stenographic transcripts of the testimony and other incidents 
of the trials in this case of the plea in abatement and the 
issues on the merits were authenticated pursuant to Rule 24 
of the Supreme Court of Appeals by the Judge of this Court 
and are ordered to be made parts of the record in this case. 

page 151 } Virginia : 
In the Law and Equity Court of the City of Rich­

mond, Part Two. 

Southern Factories and Stores Corporation, Plaintiff, 
vs. 

Virginia Table· Con1pany, Incorporated, and Virginia-Lincoln 
Furniture Corporation, Defendants. 

AUTHENTICATION OF ·:THE STENOGRAPHIC RE­
PORT OF THE TESTIMONY AND OTHER INCI­

DENTS O:B~ THE TRIAL UNDER RULE XXIV 
OF THE SUPRE:UIE COURT OF APPEALS 

OF VIRGINIA. 

I, Frank T. Sutton, ,Jr., Judge of the Law and Equity Court 
of the City of Richmond, Part Two, do hereby certify that the 
following is an accurate and authentic stenographic report of 
the testimony· and other incidents of the trial of the above 
styled cause and that it appears in writing that the attorney~ 
for the plaintiff were given reasonable notice of the time and 
plac·e wl~en the said report would be tendered and presented 
to me for authentication. 

FRANK T. SUTTON, JR., . 
Judge of the Law and Equity Court of the City of 

Richmond, Part Two. 
March 24th, 1933. 

page 152 } lVfr. Bazi!e: If Your Honor please, so as not 
to delay the hearing of the case I would like to 

make a motion at this time to quash the venire. If Your 
Honor please, I would like for the record to show that it is 
a fact that the Court did not draw the special jury from the 
jury box. 

The Court: That certainlv is. a fact. 
Mr. Bazile: But the Court selected them personally. 
The ·court: ·~I en that the Court personally knew; men of 
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intelligence and integrity. I have got the rich and poor, the 
mighty and the weak. 

1\fr. Bazile: With that fact before the Court, I want to move 
to quash the venire because the statute says that unless we 
point out the reasons for the motion specifically before the 
jury has been in1paneled we shall not be permitted to take 
advantage of it. I have put the reasons for it in writing, which 
I will ask to file with the record. 

~ ote: ·Assignment of reasons for quashing the venire filed 
with the record. 

The Court: How did you get the fact MacLean 
page 153 ~ Whittet's name· is on there~ 

Mr. Bazile: I checked the list. 
The Court: How did you get it f 
1\{r. Bazile: The clerk told me his name was on the list. 

I aske·d the clerk to examine it, and in support of my mo~ 
tion I crave oyer of the ju~y list. 

The Court : I just wondered how you got it, remembering 
that provision that you should see it only upon my order, be­
cause I hadn't ordered it. 

Mr. Bazile: Now I understand Your Honor has given a 
gr-eat deal of consideration to this n1atter, but I wish to 
make the point so a.s to preserve our objections in the record 
and for that reason I put my motion in writing. 

The Court : The motion is overruled. This jury was 
drawn under Section 6005 of .the Code which says the Court 
shaH order such persons to be sun1mone~ as it shall desig­
nate for the purpose. 

Mr. Bazile: Now, if Your Honor please, for the reasons 
we have heretofore given 've respectfully except to the ruling 
of Your Honor in refusing to quash the venire, and for the 

· purposes of the record do I understand the Court 
page 154 ~ permits oyer of the jury list-the regular jury 

list prepared by the jury commissioners Y 
The Court: Oh, yes. I reckon it is no doubt about the 

fact AfcLean Whittet's name is on the list. Do you accept 
that, Mr. Gordon, or do you want it verified~ 

Mr. Gordon: I don't want to verify it. 
Mr. Bazile: What I want to show ·affirmatively is that lVIr. 

vVhittet is on the jury list. 
The Court : I did not take them from the jury list. 
Mr. Bazile: I don't think that we have any objection to any­

body on the jury list, but our objection is based purely upon 
the fact they were not taken from the jury list and not se~ 
lected by lot. 
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Note : Thereupon, the jury was selected and sworn, the wit­
nesses excluded, and the opening· statements of counsel made 
to the jury. 

page 155 ~ RIVES FLEMING, 
a witness introduced in behalf of the plaintiff, 

being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. State your name, age, residence and occupation. 
A. Rives Flerning; 55 years old; president of Southern Fac­

tories & Stores Corporation and president of Cameron Stove 
Co1npany; R.ichmond, Va. 

Q. IIow long have you been president of the plaintiff com-
pany? · 

A. Since its organization-May, 1928, I think it was. 
Q. Ho'v did you first learn of the proposed merger of Mr. 

Lincoln's corporation with other enterprises~ 
A. ~Ir. l(imbrell, our manager, notified me they had ap­

proached him on coming with that company. He advised them 
he could not come unless the company came. So he brought 
me into the conference. I went to the William Bryd Hotel 
and we had a conference that lasted about twelve or thirteen 
hours, interrupted only by time to sleep and time to eat, and 
we discussed every detail of it. Do you want me to go into 
the details of it? 

Q. You can tell what was said there and done. 
A. They 'vere starting to form a chain of furniture stores 

and we had already been through that very ex­
page 156 r perience; we had just consolidated our factory 

with six stor·es or had them in contemplation; we 
had taken over options from six furniture stores. They 
rea ~izcd we had had that experience and solicited our help in 
its orgauizaton. They say they 'vanted us to go in with 
them and put our stores and factory in this organization and 
we told them we didn't want to do that because we had just 
made arrangements to properly finance ourselves through 
Atlanta-

Q. I want the jury to hear that particularly-want the jury 
to hear what you told ~Ir. Lincoln in regard to your plans of 
financing for your company. 

A. Well, we started in our .Southern Factories & Stores 
Corporation-
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Mr. Bazile: If Your Honor please, we submit that has 
got nothing in the world to do 'vith it. The proposition was 
reduced to writing· and we call for the production of the con­
tract and when that contract is produced it will be seen that 
it was in 'vriting and every term and condition of the agree­
ment was put in writing in the contract, and, therefore, the 
negotiations that preceded the making of that contract have 
nothing in the world to do with this case. 

Mr.. Gordon: We are not trying to affect the 
page 157 ~ 'vritten contract in any manner, shape or form. 

The complaint in this case doesn't set up any 
written contract; it sets up an oral contract and we are 
met-ely undertaking to show what were the neg·otiations lead­
ing up to that oral contract about the securing of the options 
and it has a very vital bearing on the question of damages 
in this case. 

The Court: The objection is overruled. 
Mr. Bazile : Exception. 

A. (Continued) As I said, 've ·were under-capitalized in 
our Southern Factories & Stores Corporation. We had con-· 
templated selling our stock soon after we started and 've had 
just made arrangements throug·h a banking firm of Atlanta 
to sell $600,000 preferred stock. Just at that time Mr. Lin­
coln approached us on going into his organization. We told 
him we didn't want to do it first because we had just prepared 
ourselves to go along alone. 

Q. Right there. Did he in that initial conference under-
stand that you had to have additional financing or not1 

Mr. Bazile: We object to that as leading. 

Q. Did you tell him soT 
A. We told him so. 

Mr. Bazile: We object to the question as being leading and 
we move the witness' answer be stricken out. 

page 158 ~ The Court: The question and answer are before 
the jury now and the motion to exclude would 

hardly be of any service, but I suggest to counsel to make their 
questions not leading. 

Mr. Gordon: He had made a statement with regard to 
what their plans were and I merely asked him whether or 
not that 'vas communicated to 1\1r. Lincoln. I don't think 
that is a leading question. 

The Court: The Court has allowed it to stay in, but bas 
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made the suggestion to counsel to avoid that objectionable 
feature. 
· ~lr. Gordon: I will try to pbserve it. 

Bv Mr. Gordon: 
.. Q. All right, now. 
A. We told Mr. Lincoln that we were just starting to. finance 

properily and we didn't want to go into his organization un­
less we were assured absolutely :first that it would go through 
and, second, that we would be acceptable to the organization. 
He outlined what kind of stores they wanted and before 
we added ours we had them go to our stores and make a su­
perficial investigation of them to see if they complied -'\vith 

their requirements, which they ·did and assured 
page 159 r us our stores were 0. K. to go in. Then we dis­

cussed the question of giving options. 
Q. Now what, if anything·, was done at that conference or 

the one the ne4t day \vith regard to the plaintiff securing op­
tions for the .Virginia Table Company, Inc. 7 

A. Mr. Lincoln told us we had experence in getting options 
and he wanted us to get the options in the South for him and 
after discussing various details of it we reminded him of 
the fact that it cost money to get options and asked what· 
\vould be a fair price. He thought over the matter a few 
minutes and came back and said he would give us .$1,000.00 
for each of the options \Ve secured. He told us the stores 
he wanted shou~d have about $1,000.000.00 gross assets and 
show about 10% profit over a period of :five years, this 10% 
applicable to the assets purchased. I asked this question-! 
said: "Mr. Lincoln, suppose we find a store with only $78,-
000.00 assets f'' He said: ''We will leave that part entirely 
to you and 1\'Ir. J{imbrell." However, in every option we se­
cured we got their approval befbre going into it in order to 
be certain about it. 'Ve would find the assets and get their 
approval before going into it too deeply. 

Q. The names of these eleven stores are stated in the no­
tice of motion for judgment and Mr. Buchanan has just told 
the jury you did secure those eleven options. That is cor­

rect, isn't it? 
page 160 ~ A. Yes, sir; our organization did. 

Q. Now in that conversation was anything in 
the world said about the payment of this $1,000.00 being con­
tingent upon the exercise of the option t 

1\fr. Bazile: vVe ·object. That is clearly leading. 
The Court: Objection sustained. 
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By Mr. Gordon: 
Q. "\Vas the agreement that you have· just stated all of the 

agreement that was made there Y 

Mr. Bazile: We object to that as leading. 
The Court: Opjection overruled. He has got to approach 

the subject in some way. 
Mr. Bazile: Exception. 

By J\!Ir. Gordon: 
Q. Was that that you have stated the oral agreement he 

made in regard to th.e payment of $1,000.00 for each of these 
options? · 

A. Yes, that was made once and repeated at th~ Cameron 
Stove Con1pany the next day. It was very clearly understood. 

Q. Now, as a matter of fact, did your organization go out 
and work on the securing of these options? 

A. Yes, 've certainly did. We worked very hard on them. 
In fact, we neglected everything else in order to get these 
options as quickly and as cheaply as possible. 

Q. Now, then, 'vere all of those which you se­
page 161 ~ cured-these eleven options, approved by J\!Ir. Lin-

coln? 
A. Yes, sir. 
Q. And his company Y 
A. .All of them. 
_Q. Did you anticipate the securing of any options which he 

wouldn't approve and turn down? 
A. We investigated a great many companies; in fact, we in­

vestigated pretty nearly every furniture store of any conse­
quence in Virginia and the Carolinas-especially the Caro­
linas, a great many in Georgia, but we realized after going 
into the investigation they wouldn't pass and those we didn't 
recommend; some we went into and finally found they 
wouldn't pass. 

Q. Can you give the names of some of those now that were 
approached, but which weren't acceptable to Mr. Lincoln Y 

A. I didn't handle a great many of them, but I can recall 
a few: ~Iorrison & Neiss at Greensboro; one in Wilmington 
that I can't recall the name. 

Q. I will put them in later. 
A. Those stores will show for themselves. I don't recall 

them be~ause we looked into so many. 

1\tir. Gordon: Now I want at this point, may it please Your 
Honor, to introduce some of the documents in the case. I 
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want to introduce some of the documents n the 
page 162 ~ case. I want to introduce the minutes of the 

board of directors of the Virginia Table ·com­
pany, Inc., held October 1st, 19·28. 

Note: Filed and marked Exhibit R. F. #1, which is as fol­
lows: 

At a meeting of the B<>ard of Directors of the Virginia Ta­
ble Company, Inc., held at the Office of the Company, Marion, 
Virginia, on the :first day of October, 1928, pursuant to call 
of the President there were present: 

· C. C. Lincoln, C. C. Lincoln, Jr., John D. Lincoln, John W. 
Horne and J. P. Buchanan, being all of the directors of the 
Corporation. 

C. C. Lincoln, Jr., ,Vice-President, presided and John W. 
Horne performed the duties of .Secretary. 

On motion of C. C. Lincoln, Jr., introduced and moved the 
adoption of the following resolution which was seconded by 
J. P. Buchanan, and the same was unanimously passed, each 
director voting in the affirmative: 

"Be it resolved by the Board of Directors of Virginia Ta­
ble Company, Inc., that C. C. Lincoln, Jr., R. S. Wahab, and 
Harry Coplan or any or either of them be and they are hereby 
authorized and empowered for and in the name of the Vir-

ginia Table Company, Inc., to execute on its be­
page 163 ~ ha1f all option contracts. entered into in the 

United States for the purchase by the Virginia 
Table Company, its assigns, etc., of the personal property 
of mercantile establishments engaged in the furniture busi­
ness; the said parties or either of them to have full power 
and authority to sign the name of the Virginia Table Com­
pany, Inc. by them and when the said options shall have been 
so executed they shall be valid and binding upon the Corpora­
tion; and the ~ctions of the said parties or any or either of 
them in and about the execution of any and all of said option 

·contracts are hereby ratified, approved and confirmed." 

J. 1V. HORNE, Secretary. 
Corporate Seal. 

C. C. LINCOLN, JR., 
;vice-President. 
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By Mr. Gordon: 
Q. Now after the making of this agreement about the op­

tions what was done, if anything, 'vith regard to taking in­
ventories in these stores? 

A. We allow-ed our store managers and even the head man­
. ager, Mr. Kimbrell, to go to these various store and appraise 
the inventories and accounts and take them over-take the 

inventories . 
. page~ 164} Q. At whose instance was that done? 

A. At Mr. Lincoln's or his associates. 
Q. Then were you present in New York at any time in re­

. gard to the set-up which 'vas presented to Hayston~ Corpora­
tion or Hayden, ·stone & Company about this merger? 

A. I 'vas in Baltimore when this set-up was presented to-­
was worked out by Hasldns & Sells that was going to Hay­
den & Stone, the bankers. Ilaskins & Sells were the auditors in 
Baltimore and we went up there and discussed the different 

·units and were advised all our units were passed, and very 
. c~editably; very acceptable. 

Q. That is, these ·eleven f 
A. Yes, sir. 
Q. And your ownY 
A~ Yes, sir; Cameron Stove Company included. 
Q. Do you remember about 'vhen that was? 
A. Well, I wouldn't like to say the date positively because I 

am not real sure. I don't remember the date, no. 
Q. Now during the negotiations that !{r. Lincoln was hav­

ing with regard to forming this merger state whether or not 
there were any renewals of these options which had been got­
ten? 

A. Yes, they were renewed several. times-three or four 
times, I think. I kno'v I got one or hvo renewed three or 
· · four times; I have forgotten whether three or 
page 165 } four. . 

Q. At whose instance was that done? 
A. Mr. Lincoln and I1is associates. 
Q. Who was ·the general counsel for the Lincoln Corpora-

tion? · 
A. 1\ir. Buchanan. 
Q. 1\!Ir. J. P. Bucl1anan here? 
A. Yes, sir. We held our correspondence with Mr. Buch­

anan, Mr. Lincoln or 1\{r. Wahab, his agent. 
Q. Do you remember "hether or not that visit to Baltin1o:re 

was in the spring of 1929 when the first audits had been nmd~! 
A. Yes, sir, it was sometime in the spring of 1929. 
Q. Was it based on the first audits Haskins & Sells made? 
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A. I think so. 
Q. Now do you know anything about the circumstance~ con­

nected with the abandonment of this plan of merger by Hay­
den, Stone & Company or Haystone Finance Corporation t 

A . .All I know is '\vhat lVIr. Lincoln and lVIr. Buchanan and 
Mr. Wahab told us from time to time. 

Q. What was that~ 
A. }rfr. Sherwood, who was a senior partner of Hayden & 

Stone, had all the papers ready and expected, we were told, 
four an¢! a half million dollars would be pri.t in bank the fol­
lowing Wednesday or Thursday, but Mr. Sherwood, the senior 

partner, dropped dead on Sunday night or Mon­
page 166 ~ day and we 'vere told that would delay it about 

sixty days and for that reason they changed 
banl{ers and gave up the merger temporarily. 

Q. N O'\V was anything said to you by either of those gentle­
men with regard to the charges that were being made by the 
New York bankers? 

A. I have heard it said several times-
Q. You really couldn't say unless you heard them say it. 
A. The bankers said nothing to me; I had no conference 

with the bankers. 
Q. Now, ~Ir. Fleming, did anything happen with regard 

to this proposed 1nerger in July, 19291 
A. Yes. They asked us to renew our options then the second 

time. I think about July we were called to New York-I 
think in July-to renew those options or to discuss the mat­
ter. 

Q. Did you attend any n1eeting of the parties interested at 
lVIarion f 

A. Yes, sir. 
Q. What transpired at that conference? 

:Mr. Bazile: If Your Honor please, 1\1r. Fleming is go­
ing to n1ake a statement which would be extremely damag­
ing· to us and which is c-learly inadmissible, in my judgment, 
and I ask that th~ jury be excluded and Your Honor hear the 

statement he proposes to make and permit us to 
page 167 } argue the matter at this time. · 

Note: The jury retires from the courtroom. 

The Court: You had better let the answer go in the rec­
ord RJ?.d then follow up the objection. 

By 1\Ir. Gordon : 
Q. Just answer what lVIr. Lincoln undertook to say. 
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A. We went up to that meeting fully decided among our­
selves that we wouldn't renew our option because continu­
ing as we ~ad it was very damaging. to our business. When 
we were there a great many other store managers attended.' 
Mr. Lincoln came to the meeting and assured us that if for 
any reason-

By the Court : 
Q. Which Lincoln Y 
A. Mr. C. C. Lincoln, Jr., assured us that if for any rea­

son the ·bankers wouldn't finance our merger that he would 
throw his assets in with the stores on the same basis as they 
threw their assets in and form· an individual merger and fi­
nance it later. It was only on that consideration that we · 
would think of renewing our option. I never heard a more 
sacred promise and we relied on Mr. Lincoln's word to do it. 

Mr. Bazile: Now may I ask a few questions establishing 
the circumstances? 

pa:ge 168 ~ Jury out. 
The Court: Yes. 

By Mr. Bazile: . 
Q. Now, Mr. Fleming, that conversation with :1\{r. Lincoln 

occurred on the 19th day of July, 1929, did it not1 
A. What conversation do you mean~ 
Q. That you have just repeated. 
A. I wouldn't call it a conversation. 
Q. Well, that promise. 
A. Mr. Lincoln addressed the' meeting. 
Q. Well, that meeting occurred on the ·19th day of July, 

1929, didn't it? · 
A. Approximately. 
Q. And you so testified at the hearing on the plea in abate­

ment, didn't you T 
A. If I was asked I did, yes. 
Q. Then you further after that conference came back hero 

to Richmond and signed a renewal of the option agreement 
dated the 20th day of July, 1929, didn't you Y 

A. I think so. The option will show. 
Q. Now let me ask you if that isn't the agreement which 

you signed on the 20th day of July, 1929! 

Mr. Gordon: See whether it 'vas executed that day. It was 
dated that day anyhow. 
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A.. Yes, sir, this agreement dated the 20th was signed by 
us. The date is blank as to when it was signed. 

page 169 } Jury out. 
. The Court: Let the reporter identify that pa-

per. 

By ](Ir. Bazile : 
Q. This is the agreement you signed, dated the 20th day of 

July, 1929, renewing or extending your option t 
A. Yes. 

Mr. Bazile : I offer this in evidence. 

Note: Filed and marked Exhibit R. F. #2, which is as 
follows: 

THIS AGR.EEMENT, made this 20th day of July, A. D. 
1~~ . 

BY AND BETWEEN THE SOUTHERN FACTORIES 
AND STORES CORPORATION, a corporation existing un­
der the laws of the State of Virginia,. party of the first .part 

AND 
THE VIRGINIA TABLE CO~IP ANY, INCORPORATED, 

a corporation existing under the laws of the State of :Vir­
ginia, party of the second part. 

WHEREAS, The Southern Factories and Stores Corpora­
tion, now o·wns and operates a retail furniture business with 
its principal office located at Twenty-first and Decatur Street, 
in the City of Richmond, .State of Virginia; and owns and 
operates six retail furniture stores located as follows: 

page 170 } Southern Stores Co., 1718 Main St., Columbia, 
s. c. 

Southern Stores Co., 175 N. Church .St., Spartanburg, S.C. 
~Iartin-Hawkins Furn. Co. Laurens & Coffee .St. Green-

ville, S. 0. 
Farris Bros. Furn. Co. 10-14 N. College St. Charlotte, N.C. 
Goodwin-Smith Furn. Co. 124 E. Martin St. Raleigh, N.C. 
Shepherd Furn. Co. 202-4 N. Corcoran ~t. Durham, N. C. 

1 AND WHEREAS, the party of the second part is now 
engaged in the manufacture of furniture -with its principal 
place of business at Marion, Virginia, and, also, owns and 
controls all of the stock of the Lincoln· Furniture Manufac­
turing Company, Inc. a corporation existing under the laws 
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o,f the State of Virginia; which said corporation is also en­
gaged in the manufacture of furniture; 

AND WHEREAS, the said parties hereto are interested in 
forming a consolidation between the said manufacturing 
plants and a number of retail furniture stores in variou~ 
cities "in the United .States, and to this end contemplate the 
organization of. the two companies, to be known as ''The Vir­
ginia-Lincoln Furniture Corporation'' and'' The Lincoln Fur­
niture Stores, Inc.'', or by other appropriate names, the 
first of which is to be a holding company, and is to hold all 
of the Common Stock of the said Virginia Table Company, 
Inc. the party of the second pa1~t h~reto, and all of the stock 
of the Lincoln ],urniture Stores, Inc. or the Corporation to 
be formed by some other appropriate name, which is to pur­
chase, take over, own and operate the retail stores afore­
said. 

NOW TillS INDENTURE, WITNESSETH: 

I. 

·page 171 ~ That the Party of the first part for and in con-
sideration of the sum of $1.00 paid, cash in hand, 

by the party of the second part, the receipt whereof before 
the Execution and delivery of these presents is hereby ac­
knowledged, hereby jointly and severally grant, and give 
unto the party of the second part, its successors and as­
signs, the sole and exclusive right and option for the period 
up to and including October 18, 1929, to purchase of and 
from them the following described property upon the fol­
lowing terms and conditions and subject to the following 
stipulations, to-wit: 

a. All of the stock of goods, wares and merchandise of 
every kind, chaFacter and description belonging· to the party 
of the first part used or owned by them in their business as 
retail furniture stores, wherever owned, or stored, held, or 
exposed for sale, or 'vhether in transit, and whether located 
at the premises at Twenty-first and Decatur Streets, in the 
City of Richmond, State of Virginia, or on the premises of 
the six stores locat-ed in the cities aforesaid, in warehouses 
or elsewhere. 

b. All bills and Accounts Receivable belonging to the 
Southern Factories & Stores Corporation, in connection with 
its said business, -except as hereinafter provided. 

c. All furniture and fixtures of every kind, character and 
description used or owned by the party o:f the 

page 172 ~ first part in connection with its said business, in­
cluding all office supplies and equipment, elec-
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trical fixtures, and electrical or advertising signs, whether 
attached to the free hold or not. 

d. All delivery equipment, trucks, wagons, motive power 
of any kind and other: equipment of similar character, owned 
or used by the parties of the first part in connection with its 
said business. 

e. All choses in a-ction as may be agreed on and all rights 
in la'v or equity belonging to the party of the first part and 
arising as a result of the operation of its said business. 

f. The name, good will and trade mark, copy rights and 
all property of similar character belonging to the party of 
the first part or used by it in connection with its said busi­
ness. 

g. All other personal property of every kind, character 
and description, tangible or intangible, including notes, ac­
counts, lease contracts, conditional sales contracts, etc., not 
included in the foregoing paragraphs, whether of like char­
acter and nature as those herein speci:fica~ly described or 
not, belpnging to the said party of the first part or in which 
it has an interest, or used or owned by it in connection with 
its own business. 

II. 

page 173 } The party of the first part will, by October 
18, 1929, appoint one or more representatives and 

the party of the s·econd part will appoint one or more rep­
resentatives and the two so appointed shall forthwith pr<?­
ceed to take if necessary a full and complete additional in­
ventary of all. goods, wares and merchandise, furniture and 
fixtures, delivery equipment (the property described in sub­
sections a, c and d of Section I hereof and other similar 
property used iii said business of the Southern Factories and 
Stores Corporation, but not included in said section); said 
inventory shall correctly show the number and character of 
such property by items and its cost to the party of the :first 

- . part, (including carriage); and present market value, if 
different from cost. 

The hiPs and accounts receivable, property described 'in 
sub-section b of Section I of this agreement, belonging to thH 
Southern Factories and Stores Corporation) shall also be 
listed by said representatives so chosen and a complete and 
accurate itemized statement made thereof. The said rep­
resentatives shall also list all other properties described 
herein and shall n1ake up statements showing the interest of 
the party of the first part therein if less than complete own-
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ership and the nature and character thereof, and if any of 
the choses in action, etc., are in litigation, the character of 

said action and the rights asserted thereunder, 
pag·e 17 4 ~ together with the na1nes and addresses of coun­

sel, and the Court in which same are pending. 
If the representatives chosen to take the additional in­

ventory and determine the cost, shaH disagree as to the cor­
rect value of any item or as to any other matter, then the two 
representatives chosen shall choose a third and the decision 
of the three representatives so chosen as to such disputed 
appraisal or matter shall be conclusive and binding· upon 
the parties. 

The party of the first part covenants that it will make a 
full and complete disc!osure of all its property, tangible and 
intangible, owned by it in connection with or arising out of 
the operation of its business and will allow to the party of 
the second part, its assigns and duly authorized agents and 
servants, full and complete acc-ess to aU its books and ac­
counts, balance sheets and other papers, including· tax re­
turns used or executed by them in connection with their busi­
ness and also cost sheets, records of carriage charges, bills 
for 1nerchandise bought and market reports (if the last are 
available) for the purpoi3e of the inspection and audit of all 
of said items by the party of the second part and the party 
of the first part further covenants that its said books and 
accounts have been fully audited by its accountants at regu-

lar intervals, and to the best of their knowledge 
page 175 ~ and belief are accurate, and the party of the 

second part shall have the right to verify the 
same in any manner that it shall desire by certified public ac­
countants regularly licensed and of high standing. In mak­
ing such audit, the party of the first part will render any as­
sistance in its power. 

III. 

It is hereby covenanted and agreed between the parties 
hereto that the purchase price of all the property described 
in this agreement, in the event of the exercise of this op­
tion within the said period herein stipulated, or within any 
additional period hereafter agreed upon between the parties 
in writing and attached hereto, shall be ascertained as fol­
lows: 

For all goods, wares and merchandise, furniture and fix­
tures delivery equipment, etc., owned by the Southern Facto­
ries and Stores Corporation (property described in sub-s-ection 
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a, c and d of said Section I hereof, and other similar property 
used in said business hut not included in said seciion), the 
party of the second part will pay to the party of the first part, 
the value thereof at cost as cartied on the books of the South­
ern Factories and Stores Corporation on the .day that the op­
tion is exercised as shown by the inventories made of such 
}Jroperty as herein provided with such addition to, or amend-

ments of, said inventory as may be necessary to 
page 176 } bring the same correctly to that date from the 

time it was originally made. 
All bills and accounts receivable owned by the Southern 

Factories and Stores Corporation shall be paid for by the 
party of the second part to the party of the first part at 7% 
of their total face value. 

It is agreed that the party of the second part will pa.y to 
the party of the first part in cash, an amount, which, will be 
sufficient to pay all liabilities of the party of the first part. 

rv.· 

The party of the first part further covenants and agrees 
that if during the life of this option, or within the period of 
any additional tin1e hereinafter agreed upon between the 
parties hereto in writing, and attached hereto, the party of 
the second part shall pay to the party of the first part a suffi­
cient amount of the total purchase price of the property of 
the Southern Factories and Stores Corporation described 
herein, ascertained as set forth above, in current lawful 
money of the United States, to pay all the current liabilities 
of the Southern Factories and Stores Corporation which 
shall consist of Trade Accounts Payable, Notes Payable, Ac­
crued Taxes and Interest, and other unforeseen contingent 
liabilities as shown by the records of the Company, and shall 
execute an agreement to delivery to the party of the first part 

part within sixty days after the consummation 
pag·e 177 ~ of a sale under this option, the balance of said pur-

chase price of the property of the Southern Fac­
tories and Stores Corporation and the total purchase price 
of all the property described herein, ascertained as set forth 
above, known . as The Virginia-·Lincoln Furniture Corpora­
tion (or by some other appropriate name), in the following 
manner: 

That the total purchase price of the property of the South­
ern Factories and Stores Corporation remaining after the 
payment of sufficient cash to liquidate all current liabilities as 
described herein, shall be paid by the issuance and delivery 
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to the party of the first part of 50% in 7% Cumulative First 
Preferred Stock of the corporation to be formed, known as . 
The :Virginia-Lincoln Furniture Corporation (or by ,some 
other appropriate name) in shares of $100.00 par value, (each 
share to be valued at par) and the balance of the purchase 
price by the issuance and delivery to the party of the first 
part or the no par value common stock of the corporation to 
be formed, known as The Virginia-Lincoln Furniture Corpo­
ration (or by some other appropriate name); the value of 
said no par value common stock to be determined as of _its 
market value when initia!ly placed upon the first Stock Market 
on 'vhich the same is listed. · 

The agremnent hereinabove referred to for the delivery or 
the stock of the said corporation to be formed, shall be exe­

cuted in writing and delivered to the party of the 
page 178 ~ first part upon the consummation of the sale un-

der this option, and in the event of the failure or 
inability of the party of the second part to deliver the said 
stock in accordance with this agreement, then, in that event, 
the party of the first part shall have the right to retain a lien 
upon the property transferred, until the said stock shall have 
been so delivered and the deed, bill of sale and other paper 
or papers, which shall be executed, transferring said prop­
erty, shall so provide. Upon the delivery, however, of the 
said stock, the party of the first part agrees to execute a re­
lease of such lien in such form as may be :r;1ecessary and legal 
for that purpose under the laws of the States or Virginia. 

The Southern Factories and Stores Corporation agrees to 
immediately use the cash to be paid hereunder for the pur­
pose of liquidating all its current liabilities. 

v. 
The Party of the first part furtl1er covenants and agrees 

that, in the event this option is exercised, they will do all 
things necessary to comply with the bulk sales law, or any 
other laws affecting the transfer of the said property in the 
state where the property is loc~ted. 

VI. 

The party of the first part covenants and agrees that if this 
option is exercised, and the terms hereof are complied with 

by the party of the second part, that it,'the party 
pag·e 179 ~ of the first part, 'vill tra1;1sfer and deliver there 

herein described property to the party of the 
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second part free from all liabilities and encumbrances what­
soever of any kind, character and description, and covenants 
that it 'vill invest the party of the second part with the full 
and absolute ownership thereof; and further covenants that 
all accounts and bills payable and aU other liabilities of every 
kind and character, owned or assumed by them in the opera­
tion of its business or in connection with the property de­
scribed herein, will be assumed and paid by it, and that it, the 
party of the first part, will guarantee and warrant to the party 
of the second part absolute title to such property, free fro1n 
all the claims of all persons whatsoever, and further cove­
nants that there are no liens or reservations of title against 
any of the property described herein; and further agrees and 
covenants that in the event, the party of the second part shall 
be compelled to pay any amounts, or suffer any damage, on 
account of any bills and accounts payable, taxes accrued, 
or hereafter detennined to be due, or other liabilities of the 
party of the first part or on its property herein described, 
that it will forthwith pay to the party of the second part any 
sums which it may be compelled to pay on that account and 
any damages which it 1night suffer by reason thereof; and the 

party of the first part further agrees and cove­
page 180 ~ nants that if it shall be de,termined that sny such 

liabilities, taxes, etc., exist, or are hereafter 
found to be due or that any such bills or accounts payable are 
due and unpaid, the party of the second part shall have the 
right to pay the same, in which event, the party of the first 
part covenants and agrees to forthwith and immediately rQ­
pay to the party of the second part any amount it may so 
have paid, together with damages it may have sustained 011 

that account; and the party of the first part further agrees 
in case the party of the second part shall be involved in liti­
gation as a result of any of the causes aforesaid, or on ac­
count of any of the accounts or transactions of the IJarty of 
the first part, exercised, or done before the delivery of the 
property herein described, that it will pay to the party of the 
second part, in addition to any amount that it may be cont­
pelled to pay by reason thereof, all costs and damages, attor­
ney's fees, and other expenses whatsoever incident thereto 
which it, the said party of the second part, may be compelled 
to pay or assume by reason thereof, and in case it shall be-: 
come the duty of the party of the first part to pay the party 
of the second part any amounts under this section, it cove­
nants and agrees to pay interest at the rate of six percenhun 
( 6%) per annum thereon from the date such sums become 
due. And the same shall be construed as being due upon the 
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payment or assumption of the sale by the party 
page 181 ~ of the second part. 

VII. 

The party of the first part, who holds leases on the retail 
furniture stores property, located as aforesaid, covenants and 
agrees that it will assign said leases andjor sublet the stores' 
property covered by such leases to the party of the second part 
for the ~arne term and at the same price said leases were 
made to the party of the first part. And when this option is 
exercised and the conditions as to payments complied with 
(whether the purchase price or any part thereof is held in es­
crow or not) the party of the first part covenants and agrees 
that the party of the second part shall have the right to -im­
mediately enter the said premises and take over the said 
leases. 

VITI. 

The party of the second part covenants and agrees that if 
this option is exercised and the sa~e consummated under its 
terms, it will cause to be incorporated the two companies here­
inbefore mentioned to be knowu as The Virginia-Lincoln Fur­
niture Company and the Lincoln Furniture Stores, Incorpo­
rated (or two companies with appropriate names) or such 
other affiliated companies as the party of the second part may 
desire and that the Virginia-Lincoln Furniture Corporation 
(or company appropriately named) shall hold all of the conl­
mon stock of the Virginia Table Company, Incorporated, and 

all the stock of the Lincoln Furnitu1·e Stores, In­
page 182 ~ corpora ted (except three shares of common stock 

in each company, if necessary to issue the same 
for the purpose of having directors). 

IX. 

It is covenanted and agreed by and between the parties 
hereto that the deed and bill of sale provided for in this op­
tion to be executed by the party of the first part to the party 
of the second part when the terms hereof are complied with, 
shall not be delivered, nor any rights accrued thereunder, to 
the party of the second part, until options are the property 
or not less than six other retail furniture stores shall have 
been exercised and consummated by the party of the second 
part. However, upon the terms of this option being complied 
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with and the payment of cash made as required hereunder 
and the agreement to deliver the stock for the balance of 
the purchase price shall have been executed, the deed and 
bill of sale, cash and agreement. to deliv-er stock, shall be 
placed in escrow with the State-Planters Bank an4 Trust Com­
pany, Richmond, Virginia, to be held until satisfactory evi­
dence is adduced to it by the party of the second part, that it 
has consummated options on at least six other retail furn­
ture stores aforesaid and taken over the property thereof un­
der such options and that satisfactory evidence is adduced 
that all current liabilities of the Southern Factories and 

.Stores Corporation have been paid from the cash 
page 183 ~ which is to be held in escrow as above stipulated 

for the purpose of said bank to use for the sole 
purpose of paying any and all of the current liabilities of the 
Southern Factories and Stores Corporation her-ein referred 
to. Party of the second party agrees, that if its organization 
is affected generally as outlined or similarly thereto, and the 
party of the first part properties come up to r-equirements as 
agreed to ; then and in that event, the party of the second 
part agrees that this option will be exercised. When . satis­
factory evid-ence is produced that the tenns of the escrow 
agreement have been complied with, the holder in escrow shall 
then deliver to the party of the second part the deed and 
bill of sal-e and shall deliver to the party of the first part 
the stock if same has been issued. 

X. 
It is further covenanted and agreed by and between the 

parties hereto that if this option is exercised, all cash on hand 
and in the bank at the time of the transfer and sale of the 
property shall be retained by the party of the first part. 

XI. 

It is further understood and agreed that all the covenants 
made in this option by the party of the first part are bind­
ing on the Southern Factories and Stores Corporation, their 

assigns, or successors, and that the entire agree­
page 184 t ment in regard to the subject matter of this con-

tract, is in writing and included herein, and that 
there are no verbal agreements or understandings of any 
kind or character in addition to, or in conflict with the provis­
ions of this contract and that no agreement hereafter made as 
addition to, or amendment of, this agreement shall be valid 
unless incorporated in writing. 
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XII. 

It is further understood and agreed that this agreement is 
accepted at Marion, in the County o£ Smyth and State of Vir­
ginia, th~ priRcipal office of the party of the second part, and 
that it is .to be construed according to the laws of the State of 
Virginia. 

XIII. 

It is further covena1~ts and agreed by and between the 
parties hereto that the granting and acceptance of this op­
tion has been regularly approved by the Boards of Directors 
of the two corporations and that the said Boards of Directors 
have the authority to authorize the execution of these pres­
ents under the by-laws of the corporation, and that if this 
option is exercised, and the sale hereunder consummated, 
the Stockholders and Directors of the respective corpora­
tions will authorize and direct the fulfillment and performance 
of all of the terms and conditions thereof, by the respective 
corporations or hy the stockholders thereof, to 'vhom dis-

tribution n1ay have been made in reorganization. 
page 185 ~ IN T·ESTI~£0N·Y, vVHEREOF 'vitness the cor-

porate nam-e of the party of the first part, by its 
President and Seal attached attested by its Secretary and 
the name of the Virginia Table Company, incorporated, ·by its 
duly authorized attorney in fact, this day of , 1929. 

Attest~ 

TifE SOUTHERN FACTORIES AND STORES 
CORPORATION 

By (signed) RIVES FLEMING (Seal) 
President, 

(sig11ed) HOKE ~1URR.AY 
Acting Secretary 

THE VIRGINIA TABLE C0~1P ANY, INC., 

By-------- (Seal) 
Vice-President. 

Attest: 

Secretary. 
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page 186 ~ By lVIr. Bazile : 
Q. You testified, as I recall, on the plea in abate­

ment that you didn't sign that contract a_t lVIarion, but that you 
brought it back to Richmond with you and executed it the 
next day after you returned to Richmond. That is correct, 
isn't it? 

A. I think so. I don't recall that. 

Mr. Bazile: Now, if Your Honor please, this agreement 
is in writing; it is dated the day after the alleged oral nego­
tiations that took place between these gentlemen; it is an 
agreement that is under seal; it is signed and the corporate 
seal of the Southern Factories & Stores Corporation attached 
to it. It contemplated our seal being attached to it and I as­
sume our seal is attached to the copy he l1ad. This is our 
copy. This contract-if Your Honor will permit me, I 'vill 
read it because I think it is necessary for the understand­
ing of this issue. (Counsel reads Exhibit R. F. #2.) 

Now, if Your Honor please, the facts as develop-ed by this 
witness show that subsequent to the verbal transaction which 
he attempts to introduce in evidence here on behalf of his cor­
poration be executed this contract in 'vriting which I have 

just read to Your Honor. It expressly stipulates 
page 187 ~ that any transaction which occurred prior to the 

execution of that contract, unless included therein, 
is not a part of the ag-reement between the partes. Now fur­
ther I call Your Honor's attention to the fact that the con­
tract is under seal. * * * No,v there is another objection 
to this evidence. In the :first place, there is a variance be­
tween the allegation of his declaration and the proof which he 
offers; it is offered for the purpose of showing that this op­
tion agremnent was not an option agreen1ent, but an abso­
lutely binding contract to buy. Now l\{r. Gordon will prob­
ably say that he is merely attempting to show 'vhat was the 
consideration for this option agreement and that by proving 
the consideration by parol h-e has a right to show that in fact 
it was not an option agreement, but that it was an abso­
lutely binding contract to buy, which is what his declaration 
alleges, but the law is well sett!ed in this State that while you 
1nay prove the true consideration by parol, nohvithstanding 
the terms of a written instrument, there is an exception to 
that rule, and it is equally well settled in this State, that the 
parol evidence to prove the co:nsideration is not admissible 

when the effect of it is to change the import of 
page 188 ~ contract itself. * * •l!< Now the third point is 

this, if the Court please, and I contend that it is in-
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admissible on this ground : In order to introduce this testi­
mony it must set up what would amount in law to a binding 
contract. If it is not, then, of cour-se, it is . not admissible. 
In order to be binding a contract must be certain as to price, 
as to terms, as to· what will occur in the future. 

Note: The objection was argued at length. 

The Court : I think the argument as to the indefiniteness 
of the parol contract is premature at this stage. The wit­
ness has not been allowed to go ahead and state whether there 
were any details agreed upon at that time. Upon his answer­
ing the first or second question counsed for the defendant 
then asked permission to cross-examine and this argument 
followed. The parol evidence rule has been invoked. As 
I understand that rule, when a party makes a parol contract 
and afterwards commits that contract to writing, he is bound 
by the writing and they can't alter or change or add to it, 

but if it is apparent that the writing afterwards 
page 189 ~ executed ·by the parties refers to only one item of 

the parol contract I don't think the rule is ap­
plicable, and I think that is the situation here. The parol 
contract refers to the option, but that was only one item of 
the parol contract; there were other features of the parol con­
tract which apparently were not intended to be covered by 
this writing. So I don't think the rule is applicable and the 
objection will be overruled. 

Note: The objection was further argued. 

The Court: Objection overruled. 
l\1:r. Bazile: For the reasons given we respectfully except. 

By Mr. Bazile: 
Q. Mr. Fleming, this option ·contract betwoon the Southern 

Factories & Stores Corporation and the Virginia Table Com­
pany, dated July 20th, 1929, expired on October 18th, 1929, 
did it not? 

A. Yes·; October 18th, 1929. 
Q. Now, then, on the 12th day of October, 1929, yon again 

extended that option by a written instrument under seai, did 
yon not? 

Q. I ask you to file that. 
A. Yes. 

page 190 ~ Note: Filed and marked Exhibit R. F. #3, 
which is as follows : 
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THIS AGREEMENT, made this the 12 day of October, 
1929, between THE SOUTHERN FACTORIES & STORES 
CORPORATION of the first part and VIRGINIA TABLE 
COMPANY, INCORPORATED, of the second part. 

WITNESSETH 

WHEREAS: The first party has heretofore granted to 
the second party an option to purchase the property there­
in named upon the terms therein stated, reference being made 
to said option for a full and . complete description of its 
terms; and 

WHEREAS: It is desired to extend the term wherein 
the option may be executed until December 1, 1929, until 
12:00 o'c.lock noon on that day; 

NOW THEREFORE IN consideration of the sum of $1.00 
in hand paid and acknowledged, the first party hereby grants 
unto the second party the exclusive right and option to pur­
chase the property in said option named upon the· terms there­
in stated (except as herein altered) up to and including 
December 1, 1929, and specifically covenants and agrees that 
if the second party shall on its part do and perform all 
matters and things in said option to be by it done and per­
formed that the :first party will on its part execute the bill 

of sale named in said option and also carry into 
·page 191 ~ effect all of the covenants and promises in said 

option to be by the first party done and per­
formed. 

It is also understood and agreed between the parties as 
follows: 

First : It is understood and agreed that the· Corporation 
to be formed shall be named ''Lincoln Chain Stores Cor~ 
pora.tion''; that there shall be an issue of convertible deben­
tures to run not less than five or more than twenty years 
obligations of the ·Corporation and to bear a rate of interest 
not exceeding· 7%. 

Second: It is also agreed that these debentures may be 
financed through Messrs. Schluter & Company, Bankers of 
New York or other banking firm of as high character and 
standing. 

Third: It is further understood that if the party of the 
second part shall desire to make other adequate arrange­
ments for financing the purchase of the property named in 
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the option, it shall have the right to do so provided the cor­
porate structure of the proposed corporation remains prac­
tically the same. 

Fourth: In case debentures are issued instead of con­
vertible preferred stock, the preferred stock which is to be 
taken by the seller in part payment will be a first preferred. 

Fifth : The property to be purchased shall be taken over 
as of the date ·of the audit made by Messrs. Has­

page 192 ~ kins & Sells, to-wit: July 31, 1929, and paid for 
as the purchase price is established as of that 

date. 
Sixth: All of the remaining terms and conditions of the 

said option and all of its terms except as herein specifically 
altered or amended remain unchanged and binding upon both 
parties until twelve o'clock noon, December 1, 1929. 

In Testimony whereof witness the corporate name of the 
party of the first part by its President and its corporate 
seal attached, attested by its Secretary and the corporate 
name of the second party by its duly authorized. attorney 111 

fact. 

Attest: 

THE SOUTHERN FACTORIES & STORES 
CORPORATION, 

(Signed) RIVES FLEl\iiNG, 
President .. 

(Signed) E. I-I. HILLIS, 
Secretary. 

(Seal) 

VIRGINIA TABLE CO~IPANY, INCOR-PO­
RATED. 

. .......... ' ........ ' 
Attorney in Fact .. 

page 193 ~ Jury out. 

Mr. Bazile: Now, if Your Honor please, the evidence 
sho,vs that on October 12th, 1929, the Southern Factories & 
Stores entered into a new option agreement or extension 
of the agreement of the 20th of July, 1929, in which no men-
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tion is made of any binding obligation on the part of the 
defendant to purchase the property of the plajntiff and I 
contend this evidence is also inadmissible for the reason 
that if such agreement existed the. option of October 12th, 
1929, as 'veil as the option of July 20th, 1929, operated as a 
waiver of any such agreement. 

The Court: I understood from the reading of that it was 
merely a continuation of what had been done, with one or 
two changes of a minor nature. For the same reason the 
objection is overruled. 

~Ir. Bazile: Exception for the reasons given. 

Note: The jury returns into the court room. 

page 194 r By Mr. Gordon: 
Q. J\tlr. Fleming, when the jury were sent out 

of the court I was asking you what transpir·ed at that meet­
ing on July 19th, 1929, at Marion. As a preliminary to that 
let me ask you this question. Were representatives of your 
company alone there or were there other representatives 1 

A. l\iany others. 
Q. Others that had been included in this merger proposi­

tion? 
A. Yes, sir. 
Q. Now what transpired at that meeting with regard to 

the proposed merger of these corporations and the exercise 
of the options which had been given 1 

Mr. Bazile: We object to that. 
The Court : Objection overruled. 
l\ir. Bazile : Exception. 
l\ir. Buchanan: "\Ve object also because Southern Factories 

& Stores Corporation had nothing to do "rith the merger; 
they 'vere only interested in the sale of their property. When 
that was done they were through. 

By J\tlr. Gordon: 
Q. Go ahead. 
A. When we were notified to come to l\farion we discussed 

the q~estion of renewing the option again and 've decided 
·we wouldn't renew it because 've h:d seen ho'v it 'vas 'vreck­

ing our business already. When we got up there 
page 195 }- it was other representatives from other units 

there. Mr. Lincoln came into the meeting and 
made a most sacred promise to those men that if the bankers 
wouldn't financ-e it that he individually would throw his 
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assets in with the other units on the same basis and finance 
it later. He stated in that meeting, I remember, that he had 
just been, in communication 'vith the Foreman National Bank 
in Chicago and he had assurances they would finance it even 
on better terms than the previous banks, hut even if that 
failed he individually would throw his assets in on the same 
basis as the other units and me·rge individually and finance 
when and as we could. 
. Q. Now I ask you what, if anything, were you and the 

other people to do with regard to that. transaction Y 
A. We were to renew our option and to secure other· re­

newals or extensions. 

~Ir. Bazile: ~{r. Gordo~, I want to come withi~ the rule 
laid down by the Court in objecting to your question and I 
didn't opject to the previous question at your request to wait 
until you asked that question. If Your Honor ple!ise, we 
object to that question and that answer and move to strfke 
them out on the ground that it is a material variance be-

tween the allegations of the .fifth count of the 
page 196 ~ declaration, 'vhich charges on the 19th day of 

July, 1929, the said defendant requested said 
plaintiff to again renew its said option and to secure re­
newals of other of said options, which the said· plaintiff did 
and in consideration thereof and of the compliance by said 
plaintiff with the said requests and directions of said de­
fendant, said defendant then and there undertook and faith­
fully promised said plaintiff that it would exercise the said 
option given to it by the plaintiff and consU'mate the said pro­
posed merger. 

The Court: Objection overruled. 
Mr. Bazile: Exception for the r·easons given. 

By Mr. Gordon: 
Q. Now, as a matter of fact, did you renew your option 

in pursuance of that undertaking had there' 
A. Yes, sir. 

Mr. Bazile : If Your Honor please, will it be understood 
we object to this whole line of examination and except to it? 

The Court: Anything that bears on the question that we 
discus~ed out of the hearing of. the jury may be considered 
as obJected to, but if there be other matters brought out 

I shall expect you to make your specific objec­
page 197 ~ tion at the time. 

· Mr. Bazile: Yes, sir. 



Va.-Lincoln Furn. Corp. v. So. Fae. & Stores Corp. 195 

By Mr. Gordon.: . 
Q. Was that agreement of J\IIr. Lincoln's made in the pres­

ence of representatives of a number of the other stores 7 
A. Yes. 
Q. In pursuance of tha.t did your company get renewals of 

other options Y 
A. Yes. 

Mr. Buchanan: We object unless the options .are pre­
sented. 

Mr. Gordon: We have called upon you to produce them 
and you haven't· done it. 

Mr. Buchanan: You had copies of them. 

By Mr. Gordon: 
Q. Which ones do you recall f 
A. Well, we renewed, I remember, Bell in Fredericksburg, 

Bledsoe in Danville, }.{ason in Atlanta, and others. 

By the Court: 
Q. Have you those options Y 
A. No, but we sent the renewals on to them-extensions 

on. 
Q. To the defendants? 
A. Yes, sir. When we got these-they were wiring for them 

pret~y hot and when we would get them we shot them in 
pretty fast. 

page 198 ~ Mr. Bazile: Haven't you got copies of them Y 
Mr. Gordon : No, sir. I called by regular legal 

process upon the defendant to produce all of these options and 
all of the renewals, and Mr. Buchanan has made a reply 
here in which he says they have been lost or misplaced in 
some way, but upon examination of the papers which have · 
been produced I find that there is an option contract with 
Bell of Fredericksburg and four renewals of that, but as to 
the others I hav-en't been able to find them. 

Mr. Buchanan: I will say for your benefit, Mr. Gordon 
and also Mr. Fleming, that after it was ascertained by the 
audit of Haskins & .Sells that eight of these stores couldn't 
be of any possible use it was no rise asking for any renewals 
and never were any given, and there were only three given, 
and one was Bell, one was Mason and the other Wood-Peavy. 

'The Court: The question is whether the options are avail­
able. You called for the production of the papers referred 
to. If they are available I want you to have them; if they 
are not available-
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Mr. Buchanan: Bell is the only one I want 
page 199 ~ and that was filed here. 

· The Court : You don't want the others~ 
~Ir. Buchanan: There weren't any others. 
The Witness : I recall one that is not named among those 

three that they authorized me to pay $500.00 to extend and 
I saved the $b00.00 and got them to extend it for nothing. 
That was Bledsoe in Danville. I had him wire you from 
my office. 

The Court: There is no use going into things the lawyers 
haven't questioned you about. 

By Mr. Gordon: 
Q. Mr. Fleming, a.fter that meeting in October, 1928, at 

wh1ch you were requested by ~Ir. Lincoln to get these options 
did you make up a contract or 'vas there one prepared be­
tween your company and the Virginia Table Co.l 

A. There was first a tentative contract outlining the basis 
upon which we would go in and later we signed a final con­

.. tract. 
Q. I show you here now an option agreement between 

Cameron Stove Company and Southern Factories & Stores 
Corporation, parties of the first part, and the Virginia Table· 
Company, Inc., party of the second part, which has the date 
the 26th day of October, 1928, on it, which is not executed, 

and then the executed contract of the same char­
page 200 ~ acter, dated the 13th day o~ December. I merely 

want to ask you whether or not during the period 
between the time Mr. Lincoln made the agreement about se­
curing the options and your giving him your option and the 
date of this executed contract you all had been negotiating 
about the option and the terms of the option 1 

A. Yes, sir. 

Mr. Gordon: Now I wa.nt to introduce that one of Decem­
ber 13th. 

Note:. Filed and marked Exhibit R. F. #4, whi~h is as 
follows: · 

Tip'S AGREEl\1:ENT, made this 13th day of December, 
A. D. 1928. · 

BY AND BET\VEEN THE CAl\1ERON STOVE COM­
PANY, INC., a corporation existing under the laws of tl1e 
State of Virginia; and 
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THE SOUTHERN lPACTORIES & STORES CORPORA­
TION, a corporation existing under the· laws of the State of 
Virginia ; parties of the first part, 

-AND-

THE VIRGIN A TABLE COl\1P .ANY, INCORPORATED, 
a corporation ·existing under the laws of the State of Vir­
ginia, party of the second part. 

page 201 } WHEREAS, one of the said parties of the first 
part which is the Cmneron Stove Company, Inc., 

now owns and operates a stove manufacturing business with 
its principal plant and general office located at Twenty-first 
and Decatur Streets in the City of Richmond, State of Vir­
ginia; and the other party of the first part, The .Southern 
Factories and Stores Corporation, now owns and operates a 
retail furniture business with its principal ofli'ce located at 
Twenty-first and Decatur Streets in the City of Richmond, 
State of Virginia; and owns and operates six retail furniture 
stores located as follows: 

Southern Stores Co., 1718 l\'Iain St., Columbia, S. C. 
Southern Stores Co., 175 N. Church St., S'partanburg, S. C . 

. Ma.rtin-flawkius Furn. Co., Laurens & Coffee Streets, 
Greenville, S. C. 

F~trris Bros. Furn. Co., 10-14 N. College St., Charlotte, 
N.C. 

Goodwin-Smitl1 Furn. Co., 124 E. Martin St., Raleigh, N. C. 
Shepherd Furn. Co., 202-4 N. Corcoran S't., Durham, .N. C . 

.AND, WHEREAS, the party of the second part is now 
engaged in the manufacture of furniture with its principal 
place of business at l\farion, Virginia, and, also, owns and 
controls all of the stock of the Lincoln Furniture l\fanu­
facturing Company, Inc., a corporation existing under the 
laws of the State of Virginia; which said corporation is also 
engaged in the manufacture of furniture; 

AND vVHEl~EAS, the said parties hereto are interested in 
forming a consolidation between the said manufacturing 
plants and a number of r-etail furniture stores in various 
cities in the United States, and to this end contemplate the 

organization of two compa~ies, to be known as 
page 202 } ''The \Tirginia-Liucoln Furniture Corporation'' 

and ''The Lincoln Furniture Stores, Inc.'', or by 
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other appropriate names, the first of which is to be a hold­
ing Company, and is to hold all of the Common stock of the 
said Virginia Table Company, Inc., the party of the second 
part hereto, and all of the stock of the Lincoln Furniture 
Stores, Inc., or the Corporation to be form·ed by some other 
appropriate name, which is to purchase, take over, own and 
operate the retail stores aforesaid. 

NOW THIS INDENTURE, WITNESSETH: 

I. 

That the parties of the first. part for and in consideration 
of the sum of $10.00 paid each of them, cash in hand, by the 
party of the second part, the receipt whereof before the exe­
cution and delivery of these presents is hereby acknowledged, 
hereby jointly and severally grant, and give unto the party 
of the second part, its successors and assigns, the sole and 
exclusive riglit and option for the period of one hundred and 
twenty (120) days from the da.te hereof to purchase of and 
from them the following described property upon the follow­
ing terms and conditions and subject to the following stipula­
tions, to-wit: 

a. All of the stock of goods, wares and merchandise of 
every kind, character and description belonging to the parties 

of the first part used or owned by them in their 
page 203 ~ business as retail furniture stores and,lor stove 

factories as aforesaid, wherever owned, or stored, 
held o.r exposed for sale, or whether in transit, and whether 
located on the premises at Twenty-first and Decatur Streets, 
in the City of Richmond, State of Virginia, or on the premises 
of the six stores located in the cities aforesaid, in ware­
houses or elsewhere. 

b. All bills and Accounts Receivable belonging to the South­
ern Factories and Stores Corporation, one of the parties of 
the first part, in connection with its said business, except as 
hereinafter provided. All bills and Accounts Receivable be­
longing to the Cameron Stove Company are to be retained by 
the Cameron Stove Company and not to be included in the 
purchase.of its other Assets. 

c. All furniture and fixtures of every kind, character and 
description used or owned by the parties of the first part in 
connection with their said business including all office sup­
plies and equipment, electrical fixtures and electrical or ad­
vertising signs, whether attached to the free hold or not. 
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d. All delivery equipment, truck, wagons, motive power of 
any kind and other equipment of similar character, owned 
or used by the parties of the first part in connection with 
their said business. · 

e. All lands, buildings, equipment, machinery, patterns and 
all other fixed assets, owned and used by the 

page 204 ~ Cameron Stove Company in connection with its 
stove manufacturing plant in the City of Rich­

mond, S'ta.te of Virginia, said ·land consisting of real estate 
upon which plant, etc., is located at Twenty-first and De­
catur Streets; Richmond, Virginia.. Any and all real estate 
which may be owned by the Southern Factories and Stores 
Corporation, is not to be included in the Assets to be pur­
chased.· 

f. All choses in action as may be agreed on and all rights 
in law or equity belonging to the parties of the first part 
and arising as a result of the operations of their s~id busi-
ness. . 

g. The name, good will, and trade mark, copyrights, and all 
property of similar character belonging to the parties of the 
first part or used by them in co-nnection with their said busi­
ness. 

h. All other personal property of every kind, character 
and description, tangible or intangible, including notes, ac­
counts, lease contracts, conditional sales contracts, etc., not 
included in the foregoing paragraphs, wheth.er of like char­
acter and nature as those herein specifically described or not, 
belonging to the said parties of the first part or in which 
they have an interest or used or owned by them in connection 
with their own business, except the customers accounts re-

. ceivable and notes receivable owned by the Cam­
page 205 ~ eron Stove Company which are to be retained by 

the parties of the :first part. 
i. The entire Common Capital Stock of the Carolina Parlor 

Furniture Company of Statesville, North Carolina, which is 
owned by the Southern Factories and Stores Corporation. 
The price to be paid for said stock, in case this option is 
exercised, shaH be its total par value, which shall not ex­
ceed $65,000.00. 

• I ' I 

II. 

The parties of the first part will, within one hundred and 
twenty (120) days from the execution of this option appoint 
one or more representatives and the party of the second part 
will appoint one or more representatives and the two so ap-
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pointed shall forthwith proceed to take a full and complete 
inventory of all goods, wares and merchandise, furniture and 
fixtures, delivery equipment (the property described in sub­
section a, c and d of S'ection I hereof and. other similar prop­
erty used in said business of the Southern Factories and 
Stores Cor.pora.tion but not included in said section) ; said 
inventory shall correctly show the number and character 
of such property by items and its cost to the parties of the 
:first part, (including carriage) ; and present market value, 
if different from cost. 

The bills and accounts receivable, (property described in 
sub-section b of Section. I of this agreement, belonging to the 

Southern Factories and Stores Corporation) shall 
page 206 ~ also be listed by said representatives so chosen 

and a complete and accurate itemized statement 
made thereof. The said representatives shall also list all 
other properties described he-rein and shall n1ake up state­
ments showing the interest of the parties of the first par.t 
therein if less than complete ownership and the nature and 
character thereof, and if any of the choses in action, etc., are 
in litigation, the character of said action and the rights as­
serted thereunder, together with the names and addresses of 
counsel, a.nd the Court in 'vhich same are pending. 

If the representatives chosen to take the inventory and 
determine the cost, shall disagTee as to the correct value 
of any item or as to any other matter, then the two repre­
sentatives chosen shall c.hoose a third and the decision of· 
tho thre~ representatives so chpsen as to such disputed ap­
praisal or matter shall be conclusive and binding upon the 
parties. 

The parties of the first part covenant that they will make 
a full and complete disclosure of all their property, tangible 
and intangible, owned by then1 in connection with or arising 
out of the operation of their business and will allow to the 
party of the second part, its assigns and duly authorized 
agents and servants, full and complete access to all their 
books and accounts, balance sheets and other papers, in­

cluding tax returns used or· executed by them in 
page 207 ~ connection with their business and also cost sheet~, 

records of carriage charges, bills for merchandise 
bought and market reports (if the last a.re available) for 
the purpose of the inspection and audit of all of said items 
by the party of the second part, and the parties of the first 
part further covenant that their said books and accounts have 
been duly audited by their accountants at regular intervals, 
and to the best of their knowledge and belief are accurate, 
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and the party of the second part shall have the right to 
verify the same in any manner that it shall desire by certi­
fied public accountants regularly licensed and of high stand­
ing. In making such audit, the parties of the first part will 
render any assistance in their power. 

The parties of the first part covenant that they will have 
a complete appraisal made of the fixed assets, owned and use<1 
by the Cameron Stove Company in the operation of its busi­
ness; said appraisal to be made by the· American Appraisal 
Company, which shall appraise all land, buildings, machinery, 
equipment, patterns, furniture and fixtures, automobiles, 
trucks and all other property owned and used by the Cam­
eron Stove Company in the operation of its business, ·except 
bills and accounts receivable; said appraisal to show the re­
placement cost of all such property and also to show the 
present sound values of all such property so appraised. The 

appraisal requirement, as mentioned hereunder, 
page 208 ~ shall apply only to the property of the Cam.e·ron 

Stove Company as specifically described and not 
to any property owned by 'l,he Southern :B,actories and Stores 
Corporation. 

III. 

It is hereby covenanted and agreed between the parties 
hereto that the purchasQ price of all the property described 
in this ag-reement, in the event of the exercise of this option 
within the said period herein stipulated, or within any addi­
tional period hereafter agreed upon between the parties in 
writing and attached hereto, ~hall be ascertained as follows: 

For all goods, wares and Inerchandise, furniture and fix­
tures, delivery equipnwnt, etc., owned by the Southern Fac­
tories and Stores Corporation (property described in sub­
section a, c and d of Section I hereof, and other siiuilar prop­
erty used in said business but not included in said section), 
the party of the second part 'viii pay to the parties of the 
first part, the value thereof at cost as carried on the books 
of the Southern F,actories and Stores Corporation 011 the day 
that the option is exercised as sho·wn by the inventories made 
of such property as herein provided with such additions to, 
or am·endments of, said inventory as may be necessaory to 
bring the san1e correctly to that date from .the time it was 
originally made. 

For all g-oods, wares and merchandise, including 
page 209 ~ raw nwterial, inventory in process, and finished 

products belonging to and used by the Cameron 
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Stove Company in the operation of its business, the party 
of the second part 'vill pay to the parties of the· first part 
the value thereof at cost or market value whichever is lower 
on the day that the option is ·exercised as shown by the in­
ventories made of such property as herein provided with such 
additions to, or amendments of, said appraisal as may be 
necessary to bring the same correctly to that date from the 
time it was originally made. 

All bills and accounts receivable owned by the Southern 
Factories and Stores Corporation shall be paid for by the 
party of the second part to the parties of the first part at 
75% of their total face value. The bills and accounts receiv­
able belonging to the Cameron Stove Company are not to be 
purchased by the party of the second part but to be retained 
and liquidated by the parties of the first part and the pro­
ceeds applied by the Cameron Stove Company in the liqui­
dation of its current liabilities, at the time of the consum­
mation of this option, and the said Stove Company agrees, 
in such case to so apply the proceeds. 

It is agreed that parties of 2nd part will pay to parties 
of 1st part in cash an amount, which, with the proceeds from 
the collections of Cameron Stove Co.'s accounts and notes 

receivable, will be sufficient to retire all First 
page 210 } Preferred Stocks and pay all liabilities if parties 

of 1st part. The amount in cash not to exceed 
50% of So. Factory & Store Co.'s net 'vorth and 40% of 
Cameron Stove Co.'s net worth. 

All land, buildings, machinery, patterns, equipment, fur­
niture and fixtures, automobiles and trucks, o'vned by the 
Cameron Stove Company are to be appraised by the American 
Appraisal Company as aforesaid, and shall be paid for by the 
party of the second part to the parties of the first part at 
100% the total present sound value as shown and certified 
by said appraisal company. 

IV. 

The parties of the first part further covenant and agree 
that if during the life of this option and within the period 
of one hundred and hventy (120) days from this date, or with­
in the period of any additional time hereinafter agreed upon 
l>et·ween the parties hereto in 'vriting, and attached hereto, 
the party of the second part shall pay to the parties of the 
first part a sufficient amount of the total purchase price of 
the property of the Southern Factories and Stores described 
herein, ascertained as set forth above, in current lawful 
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money of the United States, to pay all the current liabili­
. ties of the Southern Factories and Stores Corporation which 
shall consist of Trade Accounts Payable, Notes Payable, Ac­

crued Taxes and Interest, and other unfor.eseen 
page 211 ~ contingent liabilities not exc-eeding 50% of net 

'vorth, as shown by the records of the company, 
provided said amount of cash does not amount to more than 
one-half of the total purchase price, and shall execute an 
agreement to deliver to the parties of the first part within 
sixty ( 60) days after the consummation of a sale under this 
option, the balance of said purchase price of the property 
of the Southern Factories and Stores Corporation and the 
total purchase price of all the property described herein, as­
(_)ertained as set forth above, owned by the Cameron Stove 
Company in the Capital Stock of the corporation to be formed, 
known as The Virginia-Lincol~ Furniture Corporation (or 
by some other appropriate name) in the following manner: 

The total amount of the purchase price of the property 
of the Cameron Stove Company to be paid by the issuance 
and delivery to the parties of the first part of 50% of said 
total purchase price in 7% Cumulative Preferred Class A 
stock of the corporation to be formed, known as The Virginia­
Lincoln Furniture Corporation (or by some other appro­
priate name) in shares of $100.00 par value, (each share to be 
valued at par) and the balance of the purchas~ price of the 
Cameron Stove· Con1pany to be paid by the issuance and 
delivery to the parties of the :first part of the no par value 
POmJnon stock of the corporation to be formed, known as 
The Virginia-Lincoln Furniture Corporation (or by some 

other appropriate name). For this purpose, the 
page 212 ~ value of the said common stock is fixed as of 

its market value 'vhen initially placed upon the 
:first stock market on whicl1 the same is ·listed. That por­
tion of the total purchase p1ice of the property of the South­
ern Factories and Stores Corporation remaining after the 
payment of sufficient cash to liquidate all current liabilities 
ns described herein, shall be paid by the issuance and de­
Iiver~r to the parties of the first part. of 50% in 7% Cumu­
lative Preferred Class A stock of the corporation to be formed, 
known as The Virginia-Lincoln Furniture Corporation (or 
hy some other appropriate name) in shares of $100.00 par 
value, (each slwre to be valued at par) and the balance of 
tJ1e nur~hase price by the issuance and delivery to the parties 
of the first part of the no par value common stock of the 
coi·poration to be formed, known as the Virginia-Lincoln Fur-
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niture Corporation (or by some other appropriate name) ; the 
value of said no par value common stock to be determined as 
hereh1before stated with regards to the issuance of common 
stock to the Cameron .Stove Comvany, Inc. 

THEN upon the delivery of such cash payment aforesaid, 
and the delivery of such agreement to deliver stock as afore­
said the parties of the first part covenant and agree that the 
Cameron Stove Company, Incorporated, will execute and de-

liver to the party of the second part, or as it may 
page 213 ~ direct, a good and suffi'Cient deed, with covenants 

of general 'varra.nty of title and freedom of pos­
session, and also the English covenants of title, for all real 
and personal property of said Cameron Stove Company, In­
cor.porated, described herein, and the· Southern Factories and 
Stores Corporation will execute ~nd deliver to the party of 
the second part a good and sufficient bill of sale for all 
of its properties described in Section I hereof, in such form 
as may be proper and lawful for that purpose under the laws 
of the states in which the property purchased under this 
option is located, and such other paper and papers as may 
be necessary and proper for the absolute and unconditional 
delivery of such property to the party of the second part, 
free from all encumbrances whatsoever, and the parties of 
the first part will also, up.on the consummation of such sale, 
deliver and turn over to the party of the second part all 
books of accounts, statements, stationery, etc., on hand, neces­
sary and useful for the continuance of said business. 

The agreement hereinbefore referred to for the delivery 
of the stock of the said corporation to be formed, shall be 
executed in writing and delivered to the parties of the first 
part upon the consummation of the sale . under this option, 
and in the event of the failure or inability of the party of the 

second part to deliver the said stock in accord­
page 214 ~ ance with this agreement, then in that event, the 

parties of the first part shall have the right to 
retain a lien upon the property transferred, until the said 
stock shall have been so delivered and the deed, bill of sale 
and any other paper, or papers, which shall be executed, 
transferring said property, shall so provide. Upon the de­
livery, however, of the said stock, the parties of the first 
part agree to execute a release of such lien in such form as 
may be necessary and legal for that purpose under the laws 
of the State of Virginia. 

The Soutbern l~actories and Stores Corporation agrees to 
im1nediately use the cash to be paid hereunder for the pur­
pose of liquidating all its current liabilities. 
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v. 
The parties of the first part further covenant and agree 

that, in the event, this option is exercised, they will do all 
things necessary to comply with the bulk sale law, or any 
other laws affecting the transfer of the said property in the 
state where the property is located. 

VI. 

The parties of the first part covenant and agree that if 
this option is exercised, and the terms hereof are complied 
with by the party of the second part, that. they, the parti-es of 
the first part, will transfer and deliver the herein described 

property to the· party of the second part free 
page 215 ~ from all liabilities and encumbrances whatsoever 

of any kind, character and description, and cove­
nant that they will invest the party of the second part with 
the full and absolute ownership thereof; and· further cove­
nant that all accounts and bills payable and all other liabili­
ties of every kind and character, owed or assumed by them 
in the operation of their business or in connection with the 
property described herein, will be assumed and paid by thern, 
and that they, the parties of the first part, will guarantee and 
warrant to the party o~ the second part absolute title to 
such property, free from all the clain1s of all persons what­
soever and further covenants that there are no liens or reser­
vations of title against any of the property described herein ; 
and further agree and covenant that in the event, the party 
of the second part shall be compelled to pay any amounts, 
or suffer any damage, on account of any bills and accounts 
payable, taxes accrued, or hereafter determined to be due, 
or other liabilities of the parties of the first part or on their 
property herein described, that they will forthwith pay to the 
party of the second part any sums which it may be com:­
pelled to pay on that. account and any damages which it 
might suffer by reason thereof; and the parties of the first 
part further agree and covenant that if it shall be deter­
m1ued that any such liabilities, taxes, etc., exist, or are here­
after found to be clue or that any such bills or accounts 

payable are due and unpaid, the party of t.he 
page 216 ~ second part shall have the right to pay the same, 

in which event, the parties of the. first part cove­
nant and agree to forthwith and imn1ediately repay to the 
party of the serond part an~" amount it may so have paid, 
together with any damages it may have susLained on that 
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account; and the parties of the first part further agree in 
case the party of the second part shall be involved in liti­
gation as a result of any of the causes aforesaid, or on ac­
count of any of the accounts or transactions of the parties 
of the first part, exercised, or done before the delivery of· the 
property herein described, that they will pay to the party 
of the second part; in addition to any amount that it may 
be compelled to pay by reason thereof, all costs and dam­
ages, reasonable attorney's fees, and other expenses what­
soever incident thereto which it, the said party of the second 
part, may be compelled to pay or assume by reason there­
of, and in case it shall become the duty of the parties of 
the first part to pay the party of the second part any amounts 
under this section, they covenant and agree to pay int'erest 
at the rate of six per centum (6%) per annum thereon from 
the date such sums become due. And the same shall be 
construed as being due upon the payment or assumption of 
the same by the party of the second part. 

VII. 

The parties of the first part, wl1o hold ~eases. on the re­
tail furniture stores property, located as afore­

pag·e 217 ~ said, covenant and agree that they will assign 
said leases and/or sublet the stores' property 

covered by such leases to the party of the second part for 
the same term and at the same price said leases were made 
to tl1e parties of the first part. And when this option is 
exercised and the conditions as to payments complied witl1 
(whether the purchase price or any part thereof is held in 
escrow or not) the parties of the first part covenant that the 
parties of the second part shall have the right to immediately 
enter the said premises and take over the said leases. 

VIII. 

The party of the second part covenants and agrees that 
if this option is exercised and the sale consummated under 
its terms, it will cause to be incorporated the two ·companies 
l1ereinbefore mentioned to be known as the Virginia-Lincoln 
Furniture Company and the Lincoln Furniture Stores, In­
corporated (or two companies with appropriate names) or 
such other affiliated companies as the party of the second 
part may desire and that the Virginia-Lincoln Furniture Cor­
poration (or cotnpany appropriately named) shall hold all 
of the common stock of the Virginia Table Company, Incor-
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porated, and all the stock of the Lincoln Furniture Stores, 
Incorporated (except three shares of common stock in each 
company, if necessary to issue the same for the purpose of 

having directors), provided, however, that the 
page 218 ~ Virginia Table Company, Incorporated, shall have 

the right to issue in an amount not exceeding 
$750,000.00, 7% cumulative preferred stock, preferred to the 
common stock as to dividends and also as to surplus and 
assets in distribution or liquidation which said stock shall 
be the only outstanding· stock of the Virginia Table Com­
pany, Incorporated, having priority to its common stock. 

IX. 

It is covenanted and agreed by and behveen the parties 
hereto that the deed and bill of sale provided for iri. this 
option to be executed by the parties of the first part to the 
party of the second part when the terms hereof are com­
plied with, shall not be delivered, nor any rights ace-rue 
thereunder, to the party of the second part, until options on 
the property of not less than six other retail furniture stores 
shaH have been exercised and consummated by the party of 
the second part. liowever, upon the terms of this option 
being complied 'vith and the payment of cash made as re-

.quired hereunder and the agreement to deliver the stock for 
the balance of the purchase price shall have been executed, 
the deed and bill of sale, cash and agreer~ent to deliver 
stock, shall be p1aced in esc~ow with the State-Planters Bank 
& Trust Co., Richmond, Virginia, to be held until satisfactory 

evidence is adduced to it by the party of the 
page 219 ~ second part that it has consummated options on 

at least six other retail furniture stores afore­
said and taken over the property thereof under such options 
and that satisfactory evidence is adduced that all current 
liabilities of the Southern Factories and Stores Corporation 
have been paid from the cash which is to be held in escrow 
as above stipulated for the purpose of said bank to use for 
the sole purpose of paying any and all of the current liabili­
ties of the S'outhern Factories and Stores Corporation here­
in referred to. Party of the 2nd part agrees that if its organi­
zation is effected generally as outlined or similarly thereto 
and the parties of the 1st part properties come up to require­
Inents as agreed to; then and in that event, the party of the 
2nd part agrees tl1a t this option will be exercised. When 
satisfactory -evidence is produced that the· terms of the escrow 
agreement have been complied with, the holder in escrow 
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sh~ll then deliver to the party of the ·second part the deed 
and bill of sale and shall deliver to the parties of the first 
part the stock if same has been issued. 

X. 

It is further covenanted and agreed by and between the 
parties hereto that if this option is exercised, all cash on 
hand and in the bank at the time of the transfer and sale 
of ·the property shall be retained by the parties of the :fir~:;t 
part. 

page 220 ~ XI. 

It. i~ further cove11ant.ed and agreed that if the party of 
the second part shal_l at least ten days prior to the expiration 
of this option notify the parties of the first part of its inten­
tion. so to do in writing, it shall have the right upon the 
payment of ($1,000.00) One Thousand Dollars to the parties 
of the first part, to have this option extended upon the same 
terms and conditions as herein set forth for an additional 
period of sixty days ( 60) from the expiration from that time, 
and the payment of the said One Thousand Dollars ( $1,000) 
shall be sufficient to continue this option and all of the terms 
and conditions thereof in force for such additional period 
and if such payment is made and such extension obtained the 
parties hereto respecttively covenant and agree that all rights 
hereunder and all duties and obligations imposed by tl1is 
agreement shaH continue and be in force for the said period 
of sixty ( 60) days from the expiration hereof. If during such 
period of sixty ( 60) days, the option is consummated and the 
property purchased by the party of the second part, the said 
One 'l"housand Dollars ($1,000) so paid for said renewal, shall 
be credited on the purchase price ; other,vise, said sum of 
One Thousand Dollars ($1,000) shall be retained by the 
parties of the first part. 

· XIL 

It is further understood and agreed that all the covenants 
made in this option by the parties of the first 

page 22~ ~ part are binding on both the Cameron Stove Com-
pany and the Southern Factories and Stores Cor­

poration andjor either of them, and their assig11s, or suc­
cessors, and that the entire agreement in regard to the sub­
ject matter of this contract, is in writing and included l1erein, 
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and that there are no verbal agreements or understandings 
of any kind or character, in addition to, or in conflict with 
the provisions of this contract and that no agreement hereafter 
made as addition to, or amendment of, this agreement shall 
be valid unless incorporated in writing. 

XIII. 

It is further understood and agreed that this agreement 
is accepted at Marion, in the County of Smyth and State of 
Virginia, the principal office of the party of the second part 
and that it is to he construed according to the Ia,vs of the 
State of Virginia. 

XIV. 

It is further covenanted and agreed by and between the 
parties hereto that the gTanting and acceptance of this option 
has been regularly approved by the Boards of Directors ~f 
the three corporations and that the said Boards of Directors 
have the authority to authorize the execution of these presents 
under the by-laws of the corporation, and that if this option. 

is exercised, and the sale hereunder consummated, 
page 222 ~ the Stockholders and Directors of the respective 

corporations, will authorize and direct the fulfill­
ment and performance of all of the terms and conditions 
there. 

IN TESTIMONY WHEREOF witness the corporate names 
of the parties of the first part, by their President and seals 
attached attested by their secretaries and the name of the 
Vir!,Yinia Table Company, Incorporated, by its duly authorized 
attorney in fact this 13th day of December, 1928. 

Attest: 

CAlVIERON STOVE COMPANY, 
By (signed) RIVES FLEJVIING, 

President, 

(signed) R. B. CARDOZO, 
Secretary. 

(Seal) 
(Seal) 

TI-IE SOUTHER.N FACTORIES & STORES 
CORPORATION, 

By (signed) RIVES FLE:NIING, 
President, 

(Seal) 
(Seal) 
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Attest: 

(signed) E. H. IDLLIS, 
Secretary. 

THE viRGINIA TABLE COMPANY, INCOR­
PORATED, 

By (signed) C. C. LINCOLN, JR., (Seal) 
Vice-President. 

Signed, sealed and delivered in the presence of 

(sig-ned) JAMES B. MURPHY. 

page 223 ~ By Mr. Gordon: 
Q. You say the meeting at Marion was held on 

the 19th day of July, 1929. I show you a.n agreement mage 
the 20th of July, 1929, between your compapy and Virginia 
Table Company and ask you whether or not this paper of 
July 20th, 1929, 'vas executed in pursuance of the agreement 
reached on tiie 19th? 

A. Yes. 
Q. ~{r. Fleming, under the terms of this original option 

and the extension option of July 20th, 1929, was provision 
made there for the financial needs of the Southern Factories 
& Stores Corporation Y · 

A. Yes, sir. 
Q. In what way were those provisions made? 

~Ir. Bazile: We call for the contract as to that. 

Q. Did it or not provide for sufficient cash to pay all of your 
indebtedness 1 

A. Yes, sir. 

~Ir. Gordon: Can we admit during the year 1929 Mr. C. C. 
Lincoln, Jr., was the president a.nd treasurer of these com­
panies and that ~Ir. Buchanan was the secretary? 

Mr. Buchanan: Yes, sir. 
The Court: That stipulation goes into the record as part 

of the evidence by consent of counsel. 

page 224 ~ By Mr. Gordon: 
Q. Now, ~Ir. Fleming, did you have some cor­

respondence with Mr. Wahab and Mr. Buchanan and Mr. 
Lincoln with regard to these transactions about which you 
have testified this morning? 

A. Yes, sir. 
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Mr. Gordon: I am now going to read this corre~pondenoo 
to the jury. 

1\'lr. Bazile: If Your I-Ionor please, this first letter is not 
objectionable except for the reason that it is going to cumber 
the record with something that is unnecessary. It is dated 
November 1st, 1928, long before any of these alleged breaches 
occurred and I don't.see that it has any. relevancy to the issues 
being tried before the Court and for the reason that it adds 
to the record and takes up. unnecessary time. 

Mr. Gordon: It is a reference to the options that were 
being prepared at that time. I want to show it was in pro­
cess of being prepared. 

The Court: It 'vill be admitted subject to its being con­
nected up. 

Note: Letter filed and marked Exhibit R. F. #5, which 
is as follows: 

page 225} 

~Ir. Rives Fleming, 
Cameron Stove Co., 

21st & Decatur Sts., 
Richmond, Va. 

Dear 1\!Ir. Fleming: 

November 1, 1928. 

Absence 'from the office for several days accounts for our 
apparent delay in preparing the form of option which we 
promised to send to you for your consideration .. 

"\V e are working on this form of option at our office today 
and expect to finish it tomorrow or the next day and will 
forward it to you as soon as completed. 

We have had so many demands for our time in connection 
with this merger that it necessarily involves some delay. 
However, we are making a special effort to expedite all trans­
actions ,vfth view of consummating a consolidation at the 
earliest date possible. 

Thanking you for the courtesies extended us while in your 
good city and hoping to see you again at an early date, I am, 

RSW/G. 

Cordially yours, 

(signed) R. S. WAHAB, 
President. 

RETAIL STORES SERVICE, INC. 
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pag~ 226 ~ By Mr. Gordon: · 
. · Q. There was introduced in evidence this.m~r~-

ing the authority of Mr. Wahab to represent the VIrginia 
Table Company with regard to securing options and executing 
options! 

A. Yes, sir. 
Q. Now where was J\~Ir. Wahab located f 
A. In Baltimore. . 
Q. ""\Vas he or not the representative of the Virginia Table 

Company in these transactions throughout! 
A. He was. 
Q. One of the representatives Y 
A. Yes, sir. 

lVIr. Goruon: This is a letter dated January 25th, 1929, 
from Mr. Fleming to :nfr. Lincoln. 

Note: Filed and marked Exhibit R. F. #6, whi~h is as fol­
lows: 

:nfr. C. C. Lincoln, "Jr., 
c;o Virginia Table Co., 

J\~Iarion, V a. 

D·ear Sir: 

January 25, 1929. 

It is a little premature, but when our organization is 
effected the question of a banking connection here will no 

doubt arise, and I hope you will not consider it 
page 227 } presumptuous on my part to ask that you con­

fer with us before making any commitments here. 
The company's best interest is our only motive. 

The State Planters Bank & Trust Company, one of 
the largest and most progressive institutions in the South, 
has fully cooperated with us in the organization and opera­
tion of our Southern Factories & Stores Corporation and has 
'villingly granted every request made by. The Cameron Stove 
Company. We sincerely hope therefore that, all things being 
equal, we may continue our long and very pleasant associa­
tion with them. 

lVIr. Kimbrell has again gone South to option more stores 
and I believe he will get several in the next ten days. With 
the four recently optioned, we no'v have fifteen. 

Wish you would run down to Richmond for a day or two. 
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In addition to discussing several business matters, would 
like to show you ho1v fast Richmond is growing. 

With kindest regards and best wishes. 

RF/T 

Yours very truly, 

RIVES FLE~IING, 
Pres. Cameron Stove Co. 

By Mr. Gordon: 
Q. Now, as I understand, the first option that was given 

included the Cameron Stove Company and afterwards the 
Cameron Stove Company was eliminated? 

page 228 }- A. Yes, sir. 

:M:r. Gordon : This letter is dated January 31, 1929, from 
Mr. 1N ahab to ~Ir. Fleming. 

Note: Filed and marked Exhibit R. F. #7, which is as fol­
lows: 

}lr. R.ives Fleming, 
Cameron Stove Co., 

Richmond, Va. 

Dear 1\{r. Fleming:-

January 31, 1929. 

Copy of the option with the J. W. Bledsoe Furniture Co., 
Danville, V a., was received this morning. 

In looking over this option I do not find where any pro­
vision has been made therein to cover lease on the store 
property. Perhaps there was some reason for eliminating 
this. It is highly important that all options have a pro­
vision for the lease, otherwise we may not be interested -in 
acquiring the property, unless the lease on the building was 
made a part thereof. Furthermore by eliminating the lease 
clause from the option the seller might use this as a means 
of evading the option. 

You no doubt had son1e understanding regarding this mat­
ter; will you please advise 1 

Yours very truly, 

(signed) R. S'. WAHAB. 
R.SW/G 
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page 229 ~ Mr. Gordon : This letter is dated February 1, 
1929, from Mr. Fleming to Mr. Wahab. 

Note: Filed and marked Exhibit R. F. #8, which is as 
follows: 

Mr. R. S. Wahab, 
c/o Retail Stores Service, Inc., 

I{eyser Building·, 
Baltimore, Md . 

. Dear Mr. Wahab: 

February 1, 1929. 

The option I used with J. W. Bledsoe Furniture Com­
pany, Danville, Va., was c9pied from the Fox Option drawn 

. up by 1\tir. Murphy, their attorney. · · 
The ''leases'' mentioned in paragraph four and si~ have 

reference to and cover property leases and other similar con-:-
tracts. , 

~Ir. Bledsoe advises me that he has two and one-half years 
lease from July 30th, 1929, at $475.00 per month, and he 
thinks he can secure the second and third floors of two ad­
joining and similar buildings for $50.00 per month, which 
would make his rental $525.00 for the second and third floors 
of five stores and the first floor of the central store. 

Have an appointment to meet at the Lord Baltimore Hotel 
on February 6th a man who owns and operates two stores. 

If I get in a tight place, I may call on you for assistance, 
and in any event I hope that I can have you to 

page 230 ~ dinner with me. 

RF/T 

With kindest regards, I am, 

Yours very truly, 

RIVES FLEMING, 
Pres. Cameron Stove Co. 

Mr. Bazile: This next letter is objected to for the reason 
it relates to the inventorying· of the Cameron Stove Com­
pany, which is not involved in the issues in this suit; just 
takes up time and has nothing to do with it and has no rele­
vancy to the ~ubject of litigation. 

Mr. Gordon: I think it has because it deals with both com­
panies. They 'vere joined in the ~riginal option. Cameron 
Stove Company and Southern Factories & Stores Corpora­
tion united as parties of the first part in the first option. 
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Mr. Bazile: But it was eliminated in the second option. 
Mr. Gordon: This has reference to the first option. 
The Court: Objection overruled. 
J\tir. Bazile: Exception. 
Mr. Gordon: This letter is dated February 13, 1929, from 

Mr. Dykes to Mr. Fleming. 

page 231 } Note: Filed and marked Exhibit R. F. #9, 
which is as follows: 

~Ir. Rives Fleming, President, 
Cameron Stove Company, Inc., 
Richmond, Virginia. 

]\tfarion, Virginia, 
February 13, 1929. 

Virginia Table Co1npany, Inc., Et . .Al. 

Dear Sir: 
Reference is made to your letter of February 9, .1929, ad­

dressed to our Baltimore office, with respect to the inven­
tory of the Cameron Stove Company, Inc. 

It is noted that the option given by your company to the 
Virginia Table Company, Inc. provides that one or more 
representatives will be appointed by your company and the 
prospective purchasers to take a full and complete inventory 
of all goods, wares and merchandise, furniture and fixtures 
and delivery equipment, and it, therefore, seems that arrange­
ments for this work should be made with Mr. R. S". Wahab, 
representing· the Virginia Table Company, Inc. It appears, 
however, from the terms of the option that a physical in­
ventory should be taken at the earliest practical date and 
provision made for adjusting this inventory to January 31, 
1929. 

I presume that you have been in communication with Mr. 
Wahab with respect to this matter since writing 

page 232 } our Baltimore office. . 

HAD-]\tiLB 

Copy to 
Baltimore 
~fr. Wahab. 

Yours truly, 

H. A. DYKES, 
Accountant in Qharge 
Haskins & Sells, 0. P ~ A. 
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By Mr. Gordon: 
Q. Who· were Haskins & Sells T 
A. They were the auditors for the Virginia Table Company 

in this merger. 

J\.fr. Gordon: This letter is dated February 19, 1929, from 
Mr.-· Buchanan to l\{r. Fleming. 

Note: Filed and marked Exhibit R. F. #10, which is as 
follows: 

Bledsoe Furniture Co. 

Rives .Flen1ing, Esq., 
Cameron Stove Co., 
Richmond, V a. 

Dear ~Ir. Fleming: 

Feb. 19, 1929 

On the above option, I will be glad if you will forward and 
have executed the enclosed agreement. 

We will also desire abstract and a form of lease. I en­
close vou also form of lease which will be satisfactory. 

"' In case you do not have counsel at Fredericks-
page 233 ~ burg, I would suggest Hon. C. 0 'Co nor Goolrick, 

who is a personal friend of n1ine and a splendid 
attorney. 

We are forwarding at once an auditor to this store and 
will be glad if you will notify them to expect him. The re­
ports are so very favorable tha.t we are· anxious to verify 
them and grab this store as early as possible. 

You are to be congratulated upon securing it. 

Very truly yours, 

JPB:l{S (signed) ,J. P. BUCHA.NAN. 

Mr. Gordon: That evidently refers to Bell instead of 
Bledsoe. 

l\{r. Bazile: We object to this next letter because it re­
lates entirely to the Cmneron Stove Company which is not 
involved in this litigation; it is perfectly irrelevant and just 
seeks to confuse the issues. 

Mr. Gordon: No, it refers to both. It refers to the South­
ern company. 

lvir. Bazile: All right. 
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Note: Filed and marked Exhibit R. F. # 11, which is as 
follows. 

page 234} 

Rives Fleming, Esq., 
Cameron Stove Co., 
Richmond, Va. 

Dear ~Ir. Fleming: 

Feb. 19, 1929. 

I have wired you today that we will require the following: 

1. An abstra-ct of title to the real estate of the Cameron 
Stove .Co. cd'mpleted to such an extent that reputable local 
-counsel will approve and certify thereto that in their judg­
ment the title to the property is good and Iner-chantable and 
free from encumbrance and that all taxes and current charges 
have been paid; also that there is no litigation pending af­
fecting the land and none contemplated so far as· he knows. 

2. I enclose you form for 1ninutes for stockholders and 
directors of 'Ca1neron Stove Co. and Southern Co. to be exe­
-cuted when we finally notify you tha.t the transaction will 
be completed. This latter cannot be finished or executed until 
later. 

3. I have also advised that it will be required that the title 
to all of the real estate occupied and leased by all of the 
stores will have to be abstracted and a like certificate of title 
and pending litigation attached thereto and forwarded. This 
,, .. ill have to be done bv local counsel in each tow·n and I have 
also written ~Iurphy to this effect. 

4. Copies of all existing leases and agreement 
page 235 } to their assignn1ent, if such is required therein. 

5. If new leases are necessary a statement iu 
regard thereto and the tentative form of the proposed lease. 

I realize that this will cause you considerable trouble and 
I would not roquest it if it were not absolutely required by 
the Bankers counsel, and before we can finally present our 
completed picture as a basis for ~redit we n1ust have the fore­
going. 

It seems that in another similar transaction in which they 
were interested trouble afterwards developed in regard to 
the lease and they are detennining to forestall trouble in the 
present instance. I an1 not prepared to say they are not en­
tirely rig·ht. 

I sincerely hope therefore that you and :.Mr. lVIurphy, to 
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whom I am sending a. copy of this letter, will take immediate 
steps to comply with these requirements. 

With kind reg·a.rds, I am 

Sincerely yours, 

JPB:KS' (signed) J. P. BU·CHANAN. 
Cy lVIr. Murphy 

P. S. I find I have forwarded you minutes for the Cameron 
Stove Co. and you can use these for a basis when the proper 
time comes for minutes for the Southern Store. 

JPB 
0 

P. S. A certificate from reputable counsel in regard to the 
title to leased property and encumbrances will be 

page 236 ~ enoug·h without an abstract of title. 

JPB. 

By 1\'Ir. Gordon: 
Q. Mr. Fleming, what. was the reference there to the South­

ern Company! 
A. Intended for the Southern Factories & Stores Corpora-

tion. 
Q. What 1\furphy is referred to? 
A. Mr. James B. I\'Iurphy, our counsel. 

~{r. Gordon: This is a. telegram dated March 6th, 1929, 
from Mr. "\Vahab to Mr. Fle·ming. 

Note : Filed and marked Exhibit R. F. # 12, which is as 
follows: 

March 6, 1929. 

RIVES FLEMING 
CAMERON STOVE RICHMOND VIR 

USE DATE Yo:u START INVENTORY PLANT MA­
CHINERY ETC .AS' JANUARY THIRTY FIRST 

R S WAHAB 
Bv Mr. Gordon: 

·Q. Did you all comply with that request? 
A. Yes, sir. 
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page 237 ~ Mr. Gordon: This is a letter dated March 18, 
1929, from Mr. Lincoln to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #13, whi~h is as 
follows: 

Cameron Stove Company, 
Richmond, Virginia. 

March 18, 1929. 

Attention: 1\{r. Fleming. 

Dear ~fr. Fleming: . 
Difficulties whieh we could neither foresee nor prevent 

have occasioned delay in the completion of the audit of the 
various units of the new LINCOLN FURNITURE CORPO­
RATION. The auditors are doing everything possible to ex­
pedite this work but they have met with considerable diffi­
culty in the records of many stores and this has greatly de­
layed the work. This, quite naturally, has been a source of 
disappointn1ent to us and we know also a matter of some in­
convenience to you, but we can assure you that everything 
possible is being done and you will receive complete informa­
tion within a very short time. 

It is a pleasure to be able to tell you that the preliminary 
reports are most gratifying and I now see the possibility of a 
company with even greater prospects than we dared hope. 
It has been a pleasure to consider your business as a part 
of this great organization and I can further assure you that 

the other units are all excellent institutions with 
page 238 ~ records and reputations of the very best. 

There is one thing you can do which will be of 
inestimable value to the ne'v organization and that is by 
earnestly pushing sales during the present month to the 
limit. Your cooperation in doing this will make it possible 
for this new organization to start functioning in a most pro­
gressive manner and I earnestly appeal for your aid and as­
sistance in doing this. 

During this period of several weeks dela.y while we were 
doing still further 'vork in the field, we were a;b~e to sign 
up a number of additional stores; all being institutions of a 
very high order. When the picture is finally completed there 
will he listed from forty to fifty high grade stores; undoubt­
edly, the largest chain furniture organization in the in­
dustry. 
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With your cooperation, advice and counsel, I feel con:fi­
d~nt of our ability to carry on, and only by united effort can 
we hope to build this organization to the position it should 
ultimately achieve; and that is to be the outstanding unit in 
the entire furniture industry. 

It has not been my pleasure to meet all of you personally, 
as yet; but this is a.n opportunity to which I now look for­
ward with great pleasure. In the meantime, be assured of 
our every cooperation and in return I beg of you the same. 
It will be most gratifying to me when we can have all of the 

members of our new organization 'velded to­
page 239 ~ gether into one big, happy family-,vorking and 

pulling to achieve one thing·-bigg·er and better 
things for all o~ us. 

OCLJr:~ILB 

Yours most respectfully, 

(signed) C. C. LINCOLN, JR., 
President. 

Virginia Table Company, Inc. 

Mr. Bazile: vVe want to object to all of this correspondence 
which occurred prior to the 20th day of July7 1929. Nearly 
all of this correspondence-all which Mr. Gordon has offered 
so far is dated back in the early part of 1929 and latter part 
af 1928 and has to clo with matters about which there is no 
controversy and are not involved in this litigation and, there­
fore, we think they are irrelevant and in1material and merely 
seek to confuse the issues here and cumber the record. 

lir. Gordon: 1Iay it please Your Honor, paragraph nun1-
ber four of the co1nplaint distinctly sets out that after these 
various options were g·otten that these g·entlemen requested 
us to go ahead and do a great rnany things involving the 
leases and various ways in which ·we transacted the business 

and all that sort of thing. It has a definite bearing 
page 240 ~ on that paragTaph of the cmnplaint and also upon 

the contention made here that they were not 
bound by the agTeemcnt which they rnade to pay $1,000.00 for 
these options. * * 'Ao It is a part of the proof, may it please 
Your Honor, of the expense to which we were :subjected and 
for which w·e are specifically suing and which .they admitted 
this morning by the 1nouth of 1\fr. Buchanan they were will­
ing· to pay for. 
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The Court: Gentlemen, the n1atter at this stage may be 
very clear to the counsel who, no doubt, have had n1onths of 
study over this paper, but it is v:ery difficult for the Court 
with only a partial view of the evidence at this stage to say 
·what is relevant and what is not until I see whether it is con­
nected up. It is therefore the safest plan, I think, for the 
Court to admit such letters as do not distinctly prejudice 
your case. 

1\tir. Bazile : We except. 

Bv Mr. Gordon: 
·Q. I. read you this letter from ~ir. Lincoln. 1Jp to that 

time had anything ever been said or intimated to you about 
the stores not coming up to specifications' 

page 241 ~ A. No, sir, it hadn't. 

:Mr. Gordon: This letter is dated lVfarch 21, 1929, from 
Mr. Buchanan to 1\Ir. ~,lmning. 

Note: Filed and 1narked Exhibit R. F. #14, which is as 
follows: 

Rives Fleming, President, 
Cameron Stove Company, Inc., 

:J\tiarch 21, 1929. 

Southern F'actories & Stores Company, Inc., 
Richmond, Va. 

1\.fy dear I\Ir. Flen1ing: 
We sincerely regret that circun1sta.nces ov:er which we had 

no control, and for which we are not responsible, have com­
pelled us to request frmn you an extension of your option. 
You understand, of course, that we 1nust at all tinlCs have 
a live option: .our financial arrangen1ents in regard to any 
store or factory at once ceases upon the expiration of our 
options. 

This unfortunate delay is regretted 1nost sincerely by us, 
and is affecting us n1ore than it can possibly affect any of 
the constituent units in our organization. 'Ve have expended 
over one hundred thousand dollars in perfecting this mer-. 
ger, and naturally every days delay con1pels us to advance 
additional su1ns. This, however, ·we are bearing, for the rea­
son that understand that the delay, unfortunate as it is, is in-

evitable on account of conditions we could neither 
page 242 ~ foresee nor prevent, 'and while of course the ad­

ditional burden is very considerable, we rcalizo 
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that we cannot always expect matters in an organization of 
.this character to be free from unexpected contingencies, and 
that we must be prepared for the good as well as the bad. 

Our organization was turned over exclusively to Mr. Sher­
wood, one of the senior partners in ~Iessrs. Hayden Stone 
& Company. He had grown so interested in its possibilities 
that he had undertaken single-handedly, to work out all of 
the many details that necessarily attend a transaction of 
this magnitude. He was a financial genius-supreme, we be­
lieve, in his line-and that was the financial organization of a 
merger of the character we presented to him. He was also 
a man who was peculiar in that he took a great pride in work­
ing out these transactions alone, and when he had the final 
picture, present it completed. On Friday before he died, he 
and myself had a conference, in which he advised that all 
details had been completed except son1e matters of minor im­
portance: that his advertisement was in his mind, an¢! his 
letter formed, and it was arranged tha.t the following Mon­
day we should n1eet to complete the final Bankers contract. 
1\fr. Lincoln was not here, but knowing his views, I knew that 
our troubles were a.t an end, and the deal closed. With this 
I was satisfied to leave New York for the South, which I did, 

leaving M:r. Sherwood to take his figures over 
page 243 ~ the week end for a final presentation ~Ionday. 

This occurred you will remember after the con­
tract between ourselves and our Bankers had been signed, 
and their counsel and n1yself were instructed to have the cor­
porations formed and the stock printed, which w.as done, ex­
cept that the charter of the holding company was held in 
Wilmington by the Corporation Trust Company in abeyance 
pending the information as to the final figures worked out 
by Mr. Sherwood upon the proportions agreed upon in there­
lations of earnings to assets, etc. as shown by the completed 
figures of Messrs. Haskins & Sells. 

Had he lived, the transaction would hav:e been now com­
pleted. 

However, on the Sunday after the F'riday and before the 
Monday I have mentioned, he died, suddenly, of heart dis­
ease, at Inglewood. This I saw in the nwrning paper Mon­

. day, and we at once communicated with Messrs. Hayden 
Stone & Co. 

The matter having been exclusively in his hands, and he 
alone having· worked out the final details (the importance 
of which can be known only to those in direct touch with a 
transaction of this character) it became necessary for these 
Bankers to assign the matter to some other partner who 
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would take it up where Mr . .Sherwood had begun to exclusively 
handle it. This demonstrated the· unfortunate situation ar1a ... 

ing when a partner in a Banking House under­
page 244 ~ takes to handle a deal of this magnitude alone, 

which, I am aware if not often done, but, as I 
have said, ~fr. Sherwood was particularly proud of this mer­
ger and especially interested in predicting its expansion: he 
desired, I think, to be known as its promoter, so far as Bank­
ing· interests were concerned, and the result was very harm­
ful to us-harmful, I believe, in the same degree as his ex­
cessive interest would have been advantageous had he lived. 

The situation thus developing plaood us in a quamdry. The 
Bankers were asking for time to bring the negotiations 
through another partner up to the point where Sherwood left 
off. In this I cannot honestly censure them, for reasons that 
are apparent. They were investing several million dollars 
in a deal which had been under the control-and exclusive 
control-of a partner who was dead. We, on the other hand, 
were faced with expiring options, and were met with the ques­
tion as to whether we would undertake to go immediately 
ahead under our agTeement, or grant the delay, or make 
other connections. 

We could not afford, even though we had a. legal right, to 
enforce any agTeement we had. ·It would have been suicidal 
to have out issue brought out under compulsion. We could 
not hope to have it supported, and the best asset we could 
have is a spirit of complete co-operation. We knew that we 
have a picture that is financible. We knew we had an or-

ganization which it had been agreed would be 
page 245 ~ financed: but, as I ha~e said, we were in a quan­

dry. 
At this juncture, we took into our complete confidence cer­

tain interests allied with ours, and upon their advice, after 
·we had received assura~ces from other interests that they 
would be g·lad to finance us provided we could substantiate 
our presentations, we temporarily withdrew our proposition 
from all consideration by any Bankers, and subsequently pre­
sented the same to those whose proposition to us we con­
sidered most favorable to all h1terests involved. 

Our negotiations with these gentlemen are such as to war­
rant my stating that in my judgment, it is only a matter of. a 
very short thne until we will be in position to take you over. 
We have been in the favorable position of being able to 
choose our connections, and we think we have chosen the best. 
They have now placed their entire organization in the inves­
tigation of our proposition, and I can say to you as confi-



224 SttiJreme Court of Appeal~ of Virginia. 

dently as anyone could without absolute certainty, that we 
will be able to close as soon as they are furisbed. Naturally 
they desired to examine the plants and a number of the 
sto1:es, and this was pleasing· to us, for we know that in prac­
tically ·every case, the assets and earnings have been under­
stated·where there was any doubt. 

We ourselves are contracting ,~,.ith the auditors to fur·­
nish such information as may be desired: our legal arrang~e­

ments are being con1plcted: our corporations are 
page 246 ~ being formed and our stock printed, which ex­

penditures we would not of course undertake (and 
t4ey are very considerable) unless we had confidence· in their 
carrying out their agreements. 

We are aligned ·with reputable financial interests, in whon1 
we have complete confidence; we are rene·wing our options, 
and bearing every expense. 

It is our confident belief that our organiza,.tion will be tl1e 
largest in the country in its particular line, and will at oncl'~ 
take a comma1iding position. 

We are especially anxious for you to go along with us, 
not only on account of your assets, but because we want your 
personel. 

We have made up our minds that this merger will be com­
pleted, and that very soon: 've know that our proposition is 
one of the best that has been presented, for our Bankers tell 
us so, and outside of an actual closing, I ca.n personally say 
to you that I am as confident as anyone can be who knows 
the facts, that in a short time you will be taken over. 

Awaiting your reply, 1 am 

Sincerely, 

(signed) J.P. BU.CI-IANAN. 

page 24'1 ~ By 1Yir. Gordon: 
Q. Prior to the receipt of that letter was any­

thing said to you or intimated in any way about any option to 
any of these stores that had been taken f 

A. No, sir. 
Q. Had you been told by nfr. \Vahab or ~Ir. Buchanan or 

1\fr. Lincoln as to what ·would be done with these eleven stores 
on 'vhich you had secured options for them? 

A. As to what would be done with then11 
Q. Yes. 
A. Well, a merger was to be forn1ed. 
Q. Were they to be in ito? 
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A. Oh, yes. These eleven stores and such others as they 
approved would be in the merger and they all had been ac­
cepted and approved. 

Q. Now this letter says the picture had been presented to 
the bankers and they had approved it at that time and you 
had heard nothing to the contrary in regard to any of these 
stores t 

A. No, sir. In fact, 1v·e were asked to send photographs 
of the stores to appear in the advertisement. 

Mr. Bazile: We object to that last question as to the ap­
proval of these options. They weren't approved and before 

they were approved the man died. Before they 
page 248 ~ could be approved the ma.n went out and died 

of heart trouble. 
Mr. Gordon: I don't so understand it. I will let the jury 

read the letter over if they have any doubt about it. 
A Juror: "'\Vhy don't you bring· that out clearly so the jury 

1night understand it clearly while it is fresh in their minds. 
J\!Ir. Bazile: J\ifay it be understood we are objecting for 

the reasons given to the achnissibility of all these letters prior 
to July 19th~ 

The Court: That they are irrelevant and cumber the rec­
ordf 

1\l:r. Bazile: Yes, sir, and seek to confuse the issues. 

By ~Ir. Gordon: 
Q. He says: '' 1\!Ir. Lincoln was not here, but knowing his 

views I knew that our troubles were at an end and the deal 
closed.'' 

l\fr. Bazile: Read the whole letter, not just one sentence. 
J\!Ir. Gordon: I will read the whole letter over again and 

glad to do it. (Counsel reads Exhibit R. F. #14.) 
A Juror: l\'Iay I ask a question f I would like to know if 

. there is any dispute here to that point, as to 
page 249 ~ eleven branches being considered f 

Bv 1\Ir. Gordon: 
··Q. Was there any dispute about that point? 
A. No, sir, no question or dispute about that at all. They 

were all accepted. On their approval we would go to a 
store and investigate tentatively; if we saw that the assets 
-came up to about what they required and the profits, we 
would phone l\IIr. vVahab or l\h·. Lincoln or 1\-fr. Buchanan 
and get their approval. If they said get the option on this 
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store, then we would have them have a directors meeting, 
get them sold on the idea and take the option. As far as I 
know there was never any complaint; in fact, we were praised 
at every angle; told on many occasions what a pretty pic­
ture it was; how much better it was than usually go to New 
York for underwriting. 

Bv a Juror: . 
"q. How much later than that was the audits of this com­

pany made? 
A. I don't recall the time, but they were finishing the au­

dits. 

~{r. Gordon: The audits were finished. 
Mr. Bazile: No, sir, the audits hadn't been. 
The Witness: One set of audits was. This was a re-audit.. 

Time after time they had to be re-a udited. The first lot of 
bankers-

page 250 ~ By a Juror : 
(J. Had any audits been made of those eleven 

stores up to this timeT 
A. What is the date of that letter 1 

Mr. Gordon: This date is March 21st. I show you here 
in the letter where they answer the question. Mr. Buchanan 
says: '':final :fig·ures worked out by Mr. Sherwood upon the 
proportions agreed upon in the relations of earnings to as­
sets, etc., as shown by the con1pleted figures of Messrs. Has­
kins & Sells. '' 

A. This was the first audit completed. Then they were 
audited later for other bankers. 

Mr. Gordon: This letter is dated ~larch 22, 1929, from 
Mr. Buchanan to 1\Ir. Fleming. 

Note: Filed and marked Exhibit R. F. #15, which is as 
follows: 

Rives Fleming, Esquire, 
Ca1neron Stove ·Company, · 
Richmond, Virginia. 

Dear 1\{r. Fleming: 

March 22, 1929. 

I am sure that you are aware of the situation which has 
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arisen by reason of the failure of the at1ditors to complete 
the audit within the time contemplated, and the 

page 251 } necessarily consequent delay which has ca~sed 
. us to a'va.it their report. This was not due to · 
any negligence on their part, I think. If the books of the 
different stores, etc., had been in proper shape, they could 
have completed their work, but they found so many stores 
in which the records, for one reason or another, had been so 
badly and inconpletely kept as to render it almost impos.sible 
for them to arrive ·at the correct financial status, or deter­
mine the past earnings. This necessitated a digging out of 
items and the consumption of time which otherwise would 
not have been necessary. · 

The delay is not our fault, and we are ready to go when­
ever we are presented with this report. Your option will 
shortly expire, and it will of course be necessary for us to 
have a renewal sufficiently long so that it will be in force 
after the Bankers hold their final conference with us. I en­
close you a renewal for 30 days, and we will appreciate it 
very much if you will have the same executed a.nd returned to 
me at the earliest possible moment as counsel for the Bankers 
are already ·asking about it. 

I understand that under the option we are required to 
pay to you $500 for the renewal; but as in any event it would 
be but swapping dollars, and we hav:e as you know been at 
tremendous expense, I hope you can waive this: if you can­
not advise me by wire at once, and in any event let me have 

your decision before the time when we would 
page 252 ~ have to give you formal notice. This I am sure 

I can rely on your doing. 
With kind regards, 

Sincerely, 

(signed) J. P. BUCHANAN. 

VIRGINIA TABLE COMPANY, IN·CORPORATED: 

For a good and valuable· consideration, the receipt of which 
is hereby acknowledged, the CAME·RON STOVE COM­
pANY, Inc. and the 801JTHERN FACTORIES AND 
STORES CORPORATION, both corporations existing under 
the laws of Virginia, do hereby giye and grant unto the Vir­
ginia Table Company, Inc., an extension of thirty days from 
the expiration of an option dated Dec. 13, 1928, from them 
to said Virginia Table Co. Inc., within which to exercise the 
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same, on the same terms and stipulations and subject to the 
same conditions as in said option set forth, and. reference is 
specifically made to said option for the purpose of· a descrip­
tion of said terms and conditions. If the said Virginia Table 
Company, Inc., its assigns, etc. shall carry out the terms of 
the said option within the said thirty days after its present 
expiration, then the undersigned agrees and bind them­
selves to carry out on their part all agreements therein made 
by them, and when said terms are fully complied with by the 

· · Virginia Table Company, Inc., its assigns, etc., 
pag·e 253 ~ to convey to it the property the-rein described in 

the manner and to the extent for the considera­
tion in the said option. set forth. 

Witness the corporate narnes of the said parties, by their 
duly authorized representatives, whose action in executing 
this extension has been ratified and a.pproved by their re-
spective Boards of Directors, this day of 
1929. 

Attest: 

CA~IERON STOVE CO~iP ANY, INC. 
By (signed) RIVES FLElVIING, 

President & Treas. 

(sig·ned) H. 1vL PATTERSON, 
asst. Secretary. 

Attest: 

SOUTHER.N FACTORIES & STOR.ES COR­
PORATION 

By (signed) RIVES FLEl\IING, 
President 

(signed) HOI{E niURRAY, Treas. 

·viRGINIA TABLE C01vfP ANY, INC. 
By (signed) J.P. BUCHANAN, 

Its attorney in fa.ct and Secretary authorized to 
execute these presents. 

1Yfr. Gordon: The option contract required $1,000.00. Then 
here is a. renewal of the option for thirty days, sent to the 
Virginia Table Con1pany by Cameron Stove Company and 

Southern Factories & Stores Corporation. 
page 254 ~ A Juror: What is the date of that letter'? 

lvlr. Gordon: l\farch 22nd. This other one was 
dated :Nlarch 21st. 
· A Juror : Would you read the first paragraph of that let­
ter. 
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Note: Mr. Gordon reads first paragraph of the letter of 
March 22nd. 

1vfr. Bazile: That is written on March 22nd? 
:M~r. Gordon: Yes. In the other letter of ~larch 21st he 

says the report of the auditors had been submitted to the 
bankers. · 

A Juror: lVIay I ask another question? On 1\farch 21st 
the lette·r indicates that the eleven stores-the final check­
up was satisfactory. Then the next day he writes a letter 
stating they haven't been completed-

~fr. Gordon: No, it didn't say it hadn't been completed; 
said there had been a delay in c01npleting it. 

Mr. Bazile: He says it hadn't been completed. R.ead this 
letter on the 25th and see what that says. 

1\Ir. Gordon: I am perfectly willing to let you have every­
thing· that is here. 

1\fr. Buchanan: I think it is a letter already 
page 255 ~ in. 

Mr. Gordon: I can't tell vou ,,~hen Haskin" 
& Sells completed those audits. 1\Ir. Buchanan has got 1\Ir. 
Dykes, of ·Haskins & Sells, down here and he is going to put 
him on the stand and I suppose you can find out exactly from· 
him. We have g·ot ~Ir. 'Vahab who presented the picture to 
Hayden, Stone & Company. 

A Juror: Didn't you read a letter from Haskins & Sells' 
representative a minute agof 

1\!Ir. Gordon: Yes, sir. I will show you what that is. That 
was on February 13th. (Rea<ls :E~xhibit R. F. #9.) Now 
here is l\!farch 25th, written on the letterhead of Bell Fur­
niture Company, and Bell \Vas one of the later ones to sign 
the option. 

}Ir. Bazile: One of the eleven. 
~fr. Gordon: Yes, and one of the later ones. 

Note: Filed and marked IGxhibit R. F. #16, which is as 
follows: 

Rives Fleming, Esq., 
Cameron Stove Co., 
Richmond, V a. 

Dear Mr. Flen1ing: . . 

l\farch 25, 1 929. 

1\fr. Lincoln advises 1ne that the final figures 
page 256 ~ will not be available from the auditors so as to 

ma1{e possible a consun1ma.tion of the nwrger for 
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some two weeks yet. I am sure you understand the situation 
which has resulted in the delay and it is not necessary tore­
iterate. 

It is sufficient to say that we are without fault and that 
everything has been done that could be done to expedite in~t­
ters. 

The Bell option expires on· the 28th of this month. I think 
it extremely advisable for you at once to go to Fredericksburg 
and ascertain the situation. If possible secure from them 
an ·extension of 30 days. If you cannot do this give then1 
the enclosed statement that we will exercise the option and 
ascertain if with this definite commitment they will not ar­
range for a 30 day renewal. 

If this cannot be done wire me. I presume that you will 
g-o to Fredericksburg tomorrow which is the 26th and I am 
sure that you can make a satisfactory arrangement. 

With kind regards, I am 

tlPB:KS 
Cy 
Mr. Lincoln 

By ~£r. Gordon: 

Sincerely yours, 

,J.P. B. 
J. P. BUCHANAN. 

Q. Do you know whether or not that later was received 
after Hayden & Stone had laid down on the mat­

page 257 ~ ter or not i 
A. I can't recall that, M'r. Gordon. I remem­

ber the request to g·et that option extended and remember 
going up and getting· it extended. I don't remember the ex-· 
act date. 

Q. The letter from ~fr. Buchanan that I read you a while 
ago, as I understand, on the 21st of March, stated that owing 
to Mr. Sherwood's death they had taken up the matter with 
other interests. Is that correct'? 

A. Yes, sir. 
Q. And, of course, any other interests would have to hav.e 

another audit, I suppose? 
A. Yes. 

Mr. Gordon: Now enclosed with that was a letter to Bell 
Furniture Company, written by Virginia Table Company, by 
J. P. Buchanan. 
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Note: Filed and marked Exhibit R. F. #17, which is as fol­
lows: 

Bell Furniture Co., 
Fredericksburg, V a. 

Gentlemen: 

March 25, 1929. 

This is to advise you that we expect to exercise the op­
tion granted us by you and to purchase and take over the 
property described therein on the terms mentioned. 

Respectfully, 

VIRGINIA TABLE COMPANY, INC'. 

By (signed) J. P. BUCHANAN, 
S'ecretary and General Counsel. 

page 258 } By M:r. Gordon: 
Q. That was one of the stores that you got the 

option on for the defendant Y 
.A. Yes, sir. 

1vfr. Gordon: This letter is dated· March 26, 1929, from 
.l\Ir. Fleming to l\fr. Buchanan. 

Note: Filed and marked F1xhibit R. F. #18, which is as 
follows: 

Mr. James P. Buchanan, 
c/o Buchanan & Buchanan, 
Marion, Va. 

Dear Mr. Buchanan: 

March 26, 1929. 

Your letter of the 25th received this morning, after hav­
ing talked with Messrs. Bell in Fredericksburg last night. 

Have forwarded the extension agreement and feel certain 
that it will be signed and returned immediately. I will fol­
low it up and mail to you promptly upon its receipt. 

After superficially examining some of Bell'~ accounts 
which were classified by Mr. H. H. Hopkins of the Retail 
Stores Service, Inc., we agreed on a price of 75% for his good 
a~ounts and 5% for all other .Accounts Receivables. 
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- ·Mr. Kimbrell went to Baltimore last night and carried with 
him ·Bell's ag-reement to sell his accounts on that 

page 259 } basis. While the price agreed upon is equitable, 
I think we should realize a profit on these ac­

counts of at least five to ten thousand dollars. 
l{nowing that you and .l.VIr. Lincoln are having to fight hard 

and fast, I certainly hope that you will call no me if in any 
way I can assist you, 

With kindest regards, I am 

RIVES FLE~ilNG, Pres. 
Cameron Stove Co. 

Yours very truly, 

Mr. Gordon: Here is a telegram of April 4, 1929, frorn 
Mr. Buchanan to ~.fr. Flen1ing. 

Note: Filed and marked Exhibit R. F. # 19~ which is as 
follows: 

1929 APR 4 

RIVES FLEMING 
CAMERON STOVE CO RICHMOND VIR 

BEST NEWS FOLLO\VING BY LETTER 

J P BU·CHA.!.~AN 

Mr. Gordon: Then a telegram dated April 5, 1929, fr01n 
Mr. Lincoln to ~Ir. :Fleming. 

Note: Filed and marked Exhibit R. F. #20, which is as 
follows: 

page 260 ~ 1929 APR 5 

RIVES FLE~iiNG 
CARE CA~iERON STOVE CO RICI-I~IOND VIR 

NEGOTIATIONS HERE ABOUT COl\IPLETED 
VERY SATIS'FA·CTORY BASIS STOP ADVISE I<Il\I­
BRELL I~iME·DIATELY THAT WE ARE INTER­
ESTED RHODES CARROLL STORES AND I WILL BE 
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IN MARION SUNDAY AND AVAILABLE FOR CON­
FERENCE ANY PLACE HE SUGGESTS WILL HA ·vE 
BE HERE LATTER PART NEXT WEEI{ SO PREFER 
SEEING HIM EAH.LY IN vVEEl{ REGARDS 

C C LINCOLN JR. 

Mr. Gordon: Then a letter dated April 8, 1929, from lVIr. 
·Buchanan to Mr. Fleming. 

Note:· Filed and marked Exhibit R. F. #21, which is as 
follows: 

April 8, 1929 . 

.Address all further correspondence to 
J. P. BUCHANAN, ATTOR.NEY, HOTEL PRESIDENT 
OR HOLTON RI01:fARDS' & CO. 30 BROAD ST., 
NE·W YORK. 

Mr. Rives Fletning, 
Cameron Stove Co., 
Richmond, V a. 

Dear Mr. Flen1ing: 
I will write you fully from the above address, where all 

communication should be addressed to me until we finally 
close. 

pag·e 261 ~ vV.e have the very best news for . you that I 
could possibly irnpa.rt; our arrangements with the 

Bankers have been definitely and finally completed awaiting 
the receipt of final audit upon tern1s as favorable as we could 
possibly expect and the situation is indeed bright from our 
view point. 

Instead of a. preliminary listing of the curb we are assurc.d 
that so far as is possible of a favorable reply fron1 a list on 
the Big Board. 

This is gratifying and not only a saving of expense, but 
adds materially to our standing in the market. 

In regard to the transfer of your assets I have not gone 
over the new option but will do so and write you from New 
York. 

With kind regards, 

Sincerely yours, 

JPB:l{S (signed) J. P. BU·CHANAN. 
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Mr. Gordon: This is dated April 9, 1929, from Mr. Lincoln 
to Cameron Stove Company. 

Note: Filed and marked Exhibit R. F. #22, which is as 
follows: 

April 9, 1929. 

Cameron Stove Company, 
Richmond, Virginia. • · 

Gentlemen: 
After having spent two weeks in New York, I 

page 262 ~ am very happy to report very satisfactory prog-
ress. We were able to make a deal with the 1bank­

ers which was even more favorable than I had dared hope. 
This contract was made subject, of course, to final figures from 
our auditors which we expect to receive within a few days. 
From preliminary reports of the auditor's work, we antici­
pate a very favorable set up and one which will niore than 
duplicate the picture as outlined to the bankers. 

I want to again impress upon you the importance of our 
having two banking firms of the caliber of Hayden, Stone. & 
Company and E. H. Ro!lins & Sons. I am more than ever con­
vinced that these two firms represent the best in the 1banking 
profession and their methods of doing business will add much 
dignity to our securities. They seem to be very enthusias­
tic over the prospects of this organization and assure us again 
of their willingness to back us in the future on a substantial 
expansion program. 

In addition to other unforeseen delays, we have spent sev­
eral days in arranging for the listing of our stock. It was at 
first our plan to list the stock on the New York Curb Market 
and their requirements had been met accordingly. Due to the 
increased size of the company and the prospects for further 
growth, it was suggested that we investigate the possibility 

of listing on the New York Stock Exchange, which 
page 263 ~ is generally known as the "Big Board". It gives 

me pleasure to be able to tell you that so far we 
have met with all of their requirements and there now seems 
to be little doubt but that our issue will ·be admitted to trad­
ing on the premier stock exchange of the country. 

It seems that only a few minor details stand in the way of 
our final closing and in this period of waiting you may well 
realize that we are just as anxious as you are to get some­
thing done. The auditors are now working on final settlement 
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papers and we think we can definitely pro~ise you some 
action within the next ten days or two weeks at the most. 

I want to thank all of you for your hearty response to my 
former letter and your expressions of cooperation are in­
deed helpful. It is vitally important that all of us stay on our· 
tiptoes constantly if we expect to make an attractive· show­
ing- during the spring months. I realize that all of you fellows 
in the stores are doing your bit and I cannot help but men­
tion here the excellent progress being made by the factories. 
Virginia and Lincoln are making- a wonderful showing. 1928 
was a banner year for our plants and the first three months 
of 1928 produced an increase in shipments of 35% over 1927. 
1929 is running a bit better than 10% ahead of 1928 and the 
l)oys in the factory tell me that they are going to increase 

this month by month. The other two factories 
page 264 ~ turning in similarly encouraging reports. 

Everything possible is ibeing done to expedite 
the closing of this first situation and we will advise you very 
shortly when everything is in readiness for final action. In 
the meantime, let all of us keep pushing ahead and work to­
gether for a great 1929. 

With very best wishes, I am 

CCLJ r :1\tiLB 

By Mr. Gordon: 

Cordially yours, 

(signed) C. C. LINCOLN, JR., 
President Virginia Table Company, Inc. 

Q. What was .Virginia and Lincoln? 
A. Virginia Table Company and Lincoln Furniture !!anu­

facturing Company. 

Mr. Gordon: Here is, I find, a copy of a letter from !fr. 
Buchanan to lVIr. !{urphy of April 13th, 1929, the original of 
which I suppose is in the Murphy file which I am going to pro­
duce, but I can read this at this point if you don't object. 

Mr. Bazile: Now, if ·Your Honor please, Mr. Murphy at 
that tme was counsel for the Virginia Table Company, had 
been employed to represent them in this matter, and we think 
any correspondence between Virginia Table Company and Mr. 

:r\'Iurph'y are confidential and not subject to be pro­
page 265 ~ duced in this suit. Moreover, this thing is not 

signed by 1\fr. Buchanan or anything to authenti-
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cate it other than a typewritten signature on the typewriter 
that anybody could put there. 

The Court: The complete answer to that is that is a copy. 
Mr. Gordon: I will withdraw it. Here is April 16, 1929, 

from Mr. Buchanan to ~Ir. ~,leming. 

Note: Filed and marked Exhibit R. F. #23, which is. as 
follows: 

W. A. Bell & Co. 

Rives Flen1ing, Esq., 
Richmond, V a. 

Dear :Nlr. Fleming : 

April 16, 1929. 

Please obtain and have ready for delivery all insurance 
policies of every kind on the above premises which we are 
leasing and also on the stock, including all plate glass lia­
bility or other insurance that might be carried so that the 
same will be availa:ble on the day we take over the property. 
This is very important as we will have a representative pres­
ent to take care of the insurance needs so that there will be 
no possible hiatus. 

,JPB:KS 
Cy 
W. A. Bell & Co. 

"N" ery truly yours, 

(signed) J. P. BUCHA.l~.AN. 

page 266 ~ P. S. I doubt if these parties are required to 
carry "Work1nens ·compensation"' . 

. Mr. Bazile: If Your Honor please, 've object to this next 
letter because it purports to have been written by the plain­
tiff to parties other than the defendant. We know nothing 
about that. It would be hearsay so far as we are concerned. 

Mr. Gordon: 1\ir. J\IIurphy sa.ys that was his letter, so I 
'von 't read it. Here is a letter dated April 23, 1929, from Mr. 
Lincoln to Cameron Stove 'Vorks. 
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Note: Filed and marked Exhibit R. F. #24, which is as 
follows: 

Cameron Stove Works, 
Richmond, Virginia. 

Gentlemen: 

April 23, 1929 

It now seems that 'vithin a very short time our stock will 
be offered for sale by the bankers. It is useless to tell you 
that countless details have had to be handled and settled be­
fore this could be brought about. As a matter of fact, it 
'vas impossible for us to anticipate how many things had to 
be done before this deal could be completed. 

From the nun1ber of inquiries that are being received by 
·our bankers, it seems reasonable to believe that 

page 267 ~ the stock issue might possibly be over-subscribed. 
If this is true, it will only n1ean that the stock pur­

chased later will have to be bid on and, no doubt, a premium 
paid. If you or any of your friends, are interested in pur­
chasing any stock, I would suggest that a letter be written at 
once direct to either one of the following bankers, requesting 
information and an allotment on this stock: 

Hayden, Stone & Company, 25 Broadway, New York, N.Y. 
E. H. Rollins & Sons, Bank of America Bldg., New York, 

N.Y. 

There will be two classes of stock offered, one a 7% Con­
vertible Preferred Stock which will be convertible into com­
mon on very satisfactory tern1s at the option of the con­
sume·r. The other class is a No Par Value Con1mon and will 
be sold somewhere between twenty and twenty-five dollars 
per share. Those of us connected 'vith this organization have 
reason to feel that if we can get the thorough and hearty 
coop€ration of all of the members of our new and large family, 
that this stock should have a very rosy future. The prospectH 
for future growth and profit have never been brighter and it 
seems now that within a very few months we will control the 
largest distribution of furniture in America. This infonna­
tion is passed on to you because a number of inquiries have 
been received here and I hope your requests for stock will bo 
received in tin1e. 
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With very best wishes and hoping to have the 
page 268 ~ pleasure of seeing you personally in the very near 

future, I am 

Sincerely yours, 

(signed) C. C. LINCOLN, JR., 
B. 

CCLJr:MLB 
President Virginia Table Company, Inc. 

Mr. Gordon: Here is a telegram dated April 24, 1929, from 
Mr. Buchanan to Mr. Fleming. . 

Note: Filed and marked Exhibit R. F. #25, which is as fol­
lows: 

1929 APR 24 

RIVES FLEl\tiiNG 
CAMERON STOVE CO RICHMOND VIR 

ARRANGE WITHOUT FAIL GET EXTENSION BELL 
BLEDSOE TO MAY TWE·NTIETH LETTER FOLLOWS 
I~fPORTANT WIRE WHEN OBTAINED HOTEL PRESI­
DENT GET IN WRITING 

J. P. BUCHANAN 

By Mr. Gordon: 
Q. What was the reference here to Bell-arrange without 

fail get extension BellY 
A. Get an extension of his option. 
Q. And Bledsoe was Bledsoe Furniture Company? · 
A. Yes ; get an extension of his option also. 

page 269 ~ l\tir. Gordon: This letter is dated April25, 1929, 
from Mr. Buchanan to Mr. Fleming. 

Note: Filed and marked Exhibit R·. F. ·#26, which is as 
follows: 

Rives Fleming, Esq., 
Cameron Stove Company, 
Richmond, Virginia. 

April 25, 1929 
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1\tly dear Fleming: 
I am depending on you to get the following extensions : 

to 5/20 

JPB:DB 

Bell 
Bledsoe 
all Southern· Stores ) 
Cameron and ) 
Carolina Parlor ) 

Very truly yours, 

J. P. BUCHANAN 
(signe~) J. P. B. 

Cameron, So Stores & Carolina Parlor according to my rec­
ords now ends May 12th. 

Bell expires 4/29 
Bledsoe expires 5/10 · 

Be sure wire me here so I will know. This is essential. 

By Mr. Gordon: 
Q. To 5/20---that means to May 20th? 
A. Yes, sir. 

page 270 } A Juror : I would like to know if the other six 
options were in proper form at that time. There 

is no reference made in this request as to the other six. I 
understand there were eleven in all. 

Mr. Gordon: We will prove that when Mr. ~furphy goes on 
the stand. 

The Witness: Those w-ere all Southern stores. 
1\'lr. Bazile: As a matter of fact, Mr. Ricks (the juror), there 

are only two of the eleven that are mentioned in this letter­
Bell and Bledso-e. The others are not involved in that par­
ticular claim. They were the Southern stores. 

1\Ir. Gordon: They were the ones Mr. Fleming was dealing 
with. 

1\fr. Bazile: Bell and Bledsoe are the only two among the 
eleven for which they are asking $11,000.00. The stores of 
the Southern Factories & Stores Corporation were not among 
the eleven stores for which they are asking .$1,000.00 a piece 
for securing options. They weren't to get paid for giving 
options on their own stores ; it is on the eleven other stores 
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they claim compensation, and Bell and Bledsoe are the only 
two of those which are mentioned in that letter. 

· ; Mr. Gordon: This letter is dated April 25, 1929, 
page. 271 ~ from Mr. Buchanan to J\.Ir. Fleming. 

Note: Filed and marked Exhibit R .. F. #27, 'vhich is as 
follows: 

Rives Fleming, Esq., 
Cameron Stove Company, 
Richmond, Virginia. 

1\{y dear Fleming: 
I enclose your letter which I an1 writing. 

April 25, 1929. 

I wish I could see you in person and explain to you the 
trouble that I am having, but I believe that you can understand 
it. 

Our deal is finished. It is only the details we have now to 
contend with. 

Will you have Cameron, Southern Stores and Carolina Par­
lor execute the enclosed renewals 1 

With kind regards, I am 

Sincerely yours, 

JPB:DB 
Encl. 
Copy to J as. B. ~Iurphy 

By Mr. Gordon: 

(signed) J. P. BUCHANAN. 

Q. Did you get those renewals f 
A. We did. 
Q. From April 25th~ 

A. Yes, sir. 
page 272 ~ Q. Who was handling the question of renewal::; 

on the other stores outside of Virginia 1 
A. Mr. 1\IInrphy, I think, did most of it. Mr. l{imbrell prob­

ably assisted him, but those two worked on it more than any­
one else, I believe. 

Mr. Gordon: This is dated April 25, 1929, fro1n Mr. Buch­
anan. 
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Note: Filed and marked Exhibit R .. F. #28, which is as fol­
lows: 

.April 25, 1929. 

Dear Sir: 
The enclosed letter from the attorneys for our bankers, 

~fessrs. Chadbourne, Stanchfield & Levy, of 120 Broadway, 
New York City, explains itself. 

There is no question but that the deal is closed; it is only the 
details that are now to be worked out; these details include the 
formation of a parent company, a stores con1pany, and the dif­
ferent corporate structures to take over the various proper­
ties. 

We have maintained an organization in New York for tho 
past month, endeavoring to the very best of our ability to push 
to as rapid a conclusion as possible. vVe have found, and we 
frankly advise you that a transaction, involving as it does, 

such a large amount of money with the nclusion 
page 273 ~ of so many various properties, necessitates a tre­

mendous amount of detail work, which is abso­
lutely requisite to a final consummation. 

In addition, we have been disappointed time after time by 
the accountants who were chosen by the bankers and whose 
report will not be in until Thursday, April 25th. 

We know that that report carries out to the fullest extent 
the figures we have submitted. We say this because we have 
seen the final draft, which was prepared on yesterday, copies 
of which are going· in the banker's hands tomorrow. 

Neither the bankers nor ourselves are wi!ling to consum­
tnate this transaction by the formation of this consolidation 
unless we know without question that every legal requirement 
has been complied with. This has taken a great deal 1nore 
tin1e than we ever anticpated, in view of the many properties 
we are taking over. 

Personally, I hesitate to write to you again for the reason 
that I have advised yon before of the difficulties we have en­
countered and you have so courteously acquiesced with my 
wishes. l\Ir. Lincoln and myself have been working both night 
and day with our staff; counsel for the bankers have been de­
voting all of their thne; and the accountant:s have put on ex­
tra men in an endeavor to facilitate a final closing. 

This we hoped would be ~lay the first. We find 
page 274 ~ today that although everything hut the details 

are settled, these legal details, including in many 
instances the necessary approval of the various state cOin· 
missions to the issuance of stock, advertising, and so forth1 
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will take until ~Iay 20th. I put this date as the very last 
upon which we would ask a renewal. . 

I enclose a renewal of your option until that time with posi­
tive assurance on the part of all of us that we honestly belive 
matters will be concluded by that time. We cannot take over 
yo-ur property until the bankers are satisfied of the legality 
of our various transfers. . 

·If you require it, we will pay you· $500 on account, for 
this extension. We hope that you will not demand this be­
cause our expenses have been very great, but we are willing 
to pay it if you prefer. 

You understand that your options are the basis for our 
credit and that we are compelled to have an option in full 
force at all times. 

During all of the negotiations attending this transac.._ 
tion you have been most courteous to all of us and I will ap­
preciate if you will without fail wire me, at my expense, 
care of the Hotel President, on receipt of this letter, whether 
or not you will grant the extension. · 

I assure you that this is not asked for the purpose of de­
termining whether we will exercise the option or 

page 275 ~ not. It is our intention to do so, but we cannot 
do so until all of these legal details are completed. 

It is extremely important that you wire at my expense, im­
mediately upon receipt of this letter, whether or not you will 
ex·ecute the enclosed extension. · 

I assure you that anything that you may do in this con­
nection will be appreciated by both l\1:r. Lincoln and myself 
and the entire organization. 

With kind regards, I am 

Sincerely yours, 

JPB:DB 
Encl.-Ext. 

By Mr. Gordon: 

(signed) J. P. BUCHANAN. 

Q. Did you grant an extension every time they asked it1 
A. Every thne thew asked it. 
Q. Did you make any charge for itY 
A. No, sir. 
Q. What did the option provide with regard to pavment 

for an extension t .. 
A. They agreed to pay $1,000.00 for the extension. 
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JYir. Gordon: This letter is dated April 26, 1929, from Mr. 
Fleming to Mr. Buchanan. 

Note: Filed and marked Exhibit R. F. #29, which is as 
follpws: 

April 26, 1929. 

page 276 r ~fr. J. P. Buchanan, Counsel, 
Lincoln }"'urniture Corporation, 

Hotel President, 
New ·York City. 

Dear Mr. Buchanan: 
Your communications of the 25th received and in your mas­

terful efforts you have my deepest sympathy and greatest 
admiration. 

I am inclosing herewith extension of Cameron Stove Com­
pany, Southern Factories and Stores Corporation, and W. 
A. Bell & Brother, just received since sending telegram. 

Bledsoes option is in the mail and the Post-Master has per­
sonally promised that it would be delivered to me as soon as 
received at the Post-Office. I hope to inclose that herewith 
also. 

On account of my records varying as to the dates of the 
Bell and Bledsoe options, I left them blank to be filled out by 
you. 

You will need no extension on the Carolina Parlor Furni­
ture Company 1because you will recall that the Southern Fac­
tories and Stores Corporation owns all of their Comnion Stock 
and their option takes care of it. 

If I can be of further service, please do not hesitate to call on 
me. 

With kindest regards, I am · 

page 277 r Yours very truly, 

Air Mail Special 
Delivery 
RF/T 

RIVES FLEMING, Pres. 
Cameron Stove Co. 

Mr. Gordon: Here is a telegram dated April 26, 1929, from 
Buchanan to Mr. Fleming. 
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Note: Filed and marked Exhibit R. F. #30, which is as 
follows: 

1929 APR 26 

RIVES FLEl\1ING 
CAlVIERON STOVE CO RICHMOND VIR 

SEE LATTER 1\IAILED YESTE·RDAY RE EXTEN­
SION STOP FINAL FIGURES NOW AVAILABLE 
STOP CONFERENCE BANiffiRS TODAY RESULTS IN 
FINAL CLOSING NEXT WEEIC SOON AS FINAL CON­
TRACT PREPARED WILL BE· NO FURTI-IER DELAY 
STOP ABSENCE F·ROM TOWN OF ONE OF BA.NICERS 
PREVENTS SIGNING UNTIL HIS RETURN NEXT 
WEEJ{: STOP NOTICES WILL BE 1IAILED FOR MEET­
ING TO CLOSE· WITI-I YOU STOP EVERYTHING POS­
SIBLE HAS BEEN DONE TO EXPEDITE STOP ON TI-llS 
ACCOUNT VITALLY IJ\IIPORTAl~T AND AB~OLUTELY 
NECESSARY TO RETAIN OUR POSITION 'VITH BANIC­
ERS ACCOUNT THEIR POSITIVE REQUIREl\IENTS 
THAT YOU SEND US RENE"\V AL AS REQUESTED ON 
RECEIPT OF ~IY LETTER STOP PLEASE DO.NOT DE­
LAY ANSWERING BY WIRE WHEN YOU RECEIVE I'l' 
WHAT WILL BE DONE AS CANNOT INCLUDE WITII 
BANICERS OPTION ·wHICH WILL EXPIRE 

J P BUCHAN.AN 

page 27~ ~ Mr. Gordon: Here is a confirmation of that 
telegram with a note on the bottom of its signed 

by J. P. B.: "Dear 1\IIr. Fleming: It is unnecessary for me 
to comment further. What I want is the rene,val until the 
20th of l\Iay for everything including Bell and Bledsoe.'' 

Note: Filed and n1arked Exhibit R. F. #31. 

By l\{r. Gordon: 
Q. Up to that tin1e had you heard of any question about any 

of these eleven options¥ 
A.. No, sir; there had been no question about them. You 

mean their acceptability¥ 
Q. Yes. 
A. There had been no question raised about it at all. 

1\IIr. Gordon: Here is a telegram dated April 26, 1929, fron1 
1\Ir. Buchanan to 1\{r. Fleining.: 
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Note: Fil-ed and marked Exhibit R. F. #32, which is a~ 
follows: 

1929 APR 26 
RIVES FLEMING 

CAMERON STOVE CO RICHMOND VIR 

THANI(S FOR WIR.E BE SURE WIRE WHEN EXTEN­
SIONS ASSURED 

J P BUCHANAN 

page 279 ~ J\ilr. Gordon: This is a telegram dated April 26, 
1929, from Mr. Fleming to Mr. Buchanan. 

Note: Filed and marked Exhibit R. F. #:3B, which is as 
follows: 

Mr. J. P. Buchanan, 
cjo Hotel President, 
New York, N. Y. 

Richmond, Va., April 26, 1929. 

Will have Bell B~edsoe extensions tonight. "\Vill wire when 
received. 

RIVES FLE~IING. 
By a Juror: 

Q. What was the duration of those options each time? 
A. I think the first option ran for ninety days. It is right 

long ago. 

By 1\!Ir. Gordon: 
Q. Your first one was for 120 days, wasn't it f 
A. 120 days and I think they then asked for 30 days exten­

sion. I won't be positive about that. I remember we granted 
every request, whatever they were, as to the extensions. 

1\tir. Gordon: This letter is dated May 2, 1929, from J\iir. 
Buchanan to ~.fr. Flen1ing. 

page 280 ~ Note: Filed and n1arked Exhibit R. It'. #34, 
which is as follow$: 

Rives Fleming·, Esq., 
Cameron Stove Company, 
R.ichn1ond, Virginia. 

Dear 1\.fr. Fleming: 

I May 2, 1929. 

I have received the extensions 'vhich you very kindly sent 
to me for which I thank you very much. 
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We have been engaged all of this week and all last week, 
working out the details of the merger, and I have never in 
my life seen as many demands as have been made upon us 
by the bankers. 

I am writing to you entirely confidentially, not even for in­
formation to your closest associates, and I am surA that you 
will so regard it. 

I am sorry to advise that the Jones chain, upon an audit, 
has shown no profits for the year 1928. This is a very seri­
ous matter, and while it doesn't affect the picture as a whole, 
it does affect the inclusion of these particular stores. It is 
this which has caused the delay. We are straining every point 
to have them included, but I cannot tell you whether we will 
be successful or not. . 

For some reason, unlrnown to me, the bankers are not en­
thusiastic about these stores and it is this situa­

page 281 ~ tion with which 've have now to contend. 
As I have said, this is confidential, and I am 

passing it on to you for your individual information, only. It 
does not affect our general picture, and if we were able to 
take over one or two of this chain without the .balance, it 
could possibly be done, but I took this up with Murphy when 
Kimbrell was present and it is our information that it will not 
be satisfactory un:ess the entire chain were also taken. 

With kind personal regards, I am 

Sincerely yours, 

(signed) J. P.· BUCHANAN. 
JPB:DB 

By ~Ir. Bazile: 
Q. lVIr. Fleming, the Jones chain consisted of Jones Broth­

ers and Geo. W. ICennedy & Company of Jacksonville; M. K. 
Jones of Savannah, and Jones-Kennedy,- did it notY 

A·. I think those were the names. 
Q. And those are four of the eleven stores on which you 

are asking $1,000.00 a piece in· your declaration? 
A. I am not sure about those names. Mr. Kimbrell over 

there handled that. I had nothing to. do with the soliciting of 
that option. He can verify those names and find it on our list 
of names. I had nothing to do with the Jones options. 

page 282 ~ By Mr. Gordon: 
Q. When you made your original agreement 

with Mr. Lincoln in October, 1928, did you have anything in 



Va.-Lincoln Furn. Corp. v. So. Fac. & Stores Corp. 247 

the world to do under that agreement with his negotiations 
with his bankers? · · 

A. No, sir. 
Q. Had he approved these options which you got from the 

stores or not Y 

Mr. Bazile: We object to that as being leading. 

Q. I ask you whether or not Mr. Lincoln or Mr. Wahab or 
Mr. Buchanan had approved those four stores in the Jones 
chain? 

A. I had nothing to .do with the Jones chain, but I was 
told they did approve them. I know they approved every one 
I had anything to do with. 

By Mr. Bazile: 
Q. Who told you they approved them? 
A. I heard that on many occasions. 
Q. Who told you that Y 
A. Do you want me to tell you? 
Q. I want to know who told you as ~ basis for objecting to 

it. 
A. Mr. Kimbrell told me.· 

~Ir. Bazile : Now, if Your Honor please, I move to strike 
that out as being hearsay because what 1\tlr. Kimbrell told Mr. 

Fleming couldn't be admissible in evidence 
page 283 ~ against us. 

The Court : Mr. Iumbrell wasn't your agent 7 
Mr. Bazile : No, sir; he was Mr. Fleming's agent. 

By the Court: 
Q. Who else was present? 
A. The reason I referred to Mr. J(imbrbell was because he 

solicited those stores. 
Q. Wait a minute. Who was present when that happened­

that statement was made to you ·by Mr. Kimbrell? 
A. He told me on several occasions, but in Baltimore we 

a!l discussed it-
Q. That doesn't answer the question. Who was present 7 

Bv Mr. Gordon: 
~ Q. W a~ Mr. Wahab present at the Baltimore conference Y 

Mr. Bazile: I object to that as being leading. 
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A. I will try to tell who 'vas present in Baltimore. Mr. 
Murray-

Q. Who was Mr. Murray~ 
A. ·our treasurer; ~ir~ vV ahab; Mr. Kimbrell. 
Q. Who was :Nir.-Wahab~ 
A.. Mr. Wahab was the representative negotiating with Has­

kins & Sells for the Lincoln organization. He was the man 
we looked to on figures from their organization. He handled 
the collections and the audit for them. I don't recall others, 

but I know si.'\: or seven of us were there in a 
page 284 ~ meeting at Haskins & .Sells' office in Baltimore 

which discussed these options. 

The Court : Do you insist on your objection if Mr. Wahab 
was there? 

~fr. Bazile: Yes, sir, because J\ir. Wahab wasn't our agent 
for that purpose. 

The Court: We 'vould have to go into Mr. Wahab's connec­
tion with your company. 

Mr. Gordon: Your Honor recalls I introduced the resolu­
tion of the Board of Directors appointing J\!Ir. Wahab to do 
all acts necessary. 

The Court: '\Vas he ernbraced in that resolution¥ 
Mr. Gordon : Yes, sir; J\fr. '\V ahab was one of the parties 

appointed to do this work. 
The Court: Objection overruled. 
Mr. Bazile: Exception. :Niay I ask one additional ques­

tion~ 
The Court: Yes. 

By 1\fr. Bazile: 
Q. ~Ir. Fleming, 'vhen was that statement n1ade in Balti­

more? What was the date of it1 
A. I can't recall the date, but I remember the circumstance~ 

attending on that meeting very well. 
Q. You can't even recall the month Y 
A. It was in the spring of 1929. I don't recall the date, but 

the dates will show the days we were in Baltimore 
page 285 ~ in Haskins & Sells' office. We have a record of 

it in our records. I don't recall dates; my menl­
ory is very poor as to dates. It was only one time I was ever 
in I-Iaskins & Se!ls office. 

J\IIr. Gordon: Here is a telegram dated ~fay 10, 1929, fron1 
l\fr. Lincoh1 to J\{r. Fleming-. 
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Note: Filed and marked Exhibit R. F. #35, which is a~ 
follows: 

1929 MAY 10 

RIVES FLEMING 
CAMERON. STOVE COMPANY RICHJ\IIOND VIR 

1VERY IMPORTANT MEETING TO BE HELD HERE 
HOLTON RICHARDS AND COMP .ANY THIRTY BROAD 
STREET NEW YORI\: WEDNESDAY 1\1:AY FIFTEENTH 
IT IS NECESSARY THAT YOU KIMBRELL .AND 1\iUR­
PHY BE PRESENT ACCOUNT IMPORTANT DEVEL­
OPMENTS STOP REPRESENTATIVES OF THE OTHER 
STORES WILL BE HERE STOP '\VIRE 1\tiE WITHOUT . 
FAIL CAR.E I-IOTEL· PRESIDENT THAT YOU WILL BE 
HER.E AT THAT TIME 

0 0 LINCOLN JR 

By 1\ir. Gordon: 
Q. Did you and Mr. l\1urphy and Mr. I{.imbrell go to New 

York about that time 1 . 
A. Yes, sir. 

. Q. Do you recall anything obout the negotia-
page 286 ~ tions there~ 

A. ~Iy train was wrecked on the way up there 
and I was late, but 1\tir. l(imbrell and Mr. l\furphy were there 
to the meeting. I didn't get ther-e until ten or eleven o'clock in 
the day; tbe train was hung- up in Baltimore four or five hours. 

Mr. Gordon: This letter is dated J\IIay 18, 1929, fron1 1\fr. 
Fleming to 1\ir. Buchanan. 

Note: Filed and marked Exhibit R. F. #36, which is as 
follows: 

1\Ir. J. P. Buchanan, 
niarion, v a. 
Hotel President, N. Y. 

Dear Mr. Buchanan: 

May 18,1929 

Your letter received and I have forwarded today the options 
for signatures and return. 
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I spoke to :1\{r. Lincoln about writing us a letter about his 
late interview with the Bankers. He preferred not writing 
it and I understood his position. 

If agreeable with him I wish you would write me a letter 
asking us to extend our option and bring out in that letter 
the conditions that have delayed us, and as convincingly as 
possible that you can and will get it financed. 

Confidentially. Our bank has become skeptical of our ability 
to finance it, so in writing us for a extension it would be a 

good opportunity to outline our good prospects 
page 287 ~ so we could show them the letter. 

It may be necessary for us to change our bank 
account. In that event it would be very difficult to do so un­
der existing conditions unless we did have such a letter. 

Now, ~Ir. Buchanan, this is VERY IMPORT ANT, so please 
write me this letter by first mail if possible. 

We are inclosing the extension herewith. 

Yours very truly, 

RIVES FLE~1:ING, Pres. 
Cameron Stove Co. 

RF/T 

By ~Ir. Gordon: 
Q. Mr. Fleming, you stated on the stand this morning that 

you had explained to 1\fr. Lincoln in the initial conversation 
at the Willian1 Byrd Hotel in October, 1928, about the nec­
essity of your con1pany doing some refinancing? 

A. Yes, sir. 
Q. Did you or not intend this letter of May 18th as being 

in confirmation that situation f 

1\tir. Bazile: We object to that question. It is clearly lead­
ing and suggests the answer to the witness. 

lVfr. Gordon: I put it in the alternative. I covered. it as 
I could under the rules applicable to the examination. 

The Court: I don't know how you could ap­
page 288 ~ proach that subjectl without mahlng the ques­

tion somewhat leading, unless avoiding all ref­
erence to it whatever and wandering around aimlessly. Un­
der those circumstances the objection is overruled. 

1\IIr. Bazile: We want to except. It seems to me that the 
proper thing for him to do would be to ask the witness why 
he wrote the letter. The witness ought to know why he wrote 
the letter without Mr. Gordon telling him why he wrote it. 
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The Court: It may be quite a number of reasons for writ­
ing a letter. We are just taking up a great deal of unneces­
sary time in requiring questions to be answered that are ir­
relevant or useless for the time-being. Unless there is some 
particular prejudice to your case, I think we had better in­
dulge counsel a little in leading questions. 

l\1:r. Gordon: If those gentlemen object to the form of the 
question I will withdraw the question and ask it in a differ­
ent form. 

l\1:r. Bazile: No; I think the mischief has been done· now. 
You told him 'vhat you wanted him to say and asked him if 
that is what he meant. 

By lVIr. Gordon: 
Q. Go ahead. 

A.. Why I wrote this letter? 
page 289 ~ Q. Yes. 

A. Well, we owed the bank pretty heavily and 
we felt the bank was due any information that we had on this 
big deal. I was tired of telling the bank what was going on 
because we promised one thing one month and something else 
the next nwnth and I wanted the bank to hear first-hand what 
was going on and I asked 1\ilr. Buchanan to write me a let­
ter to take to them without having to tell them what was going 
on. 

Q. Up to that tin1e had you done anything towards refinanc­
ing along the lines that you had proposed before you had the 
initial conference with Mr. Lincoln? 

A. We were contemplating· a refinancing at the time we 
'vere approached on this merger and then we depended on 
the Virginia Table Company carrying tl1is thing through and 
did nothing to in1prove our financial condition, 'vhich left us 
in a rather extended condition at that time-the time of that 
letter. 

Q. Here is a letter without any date, in typewriting. Is 
this your handwriting, lVIr. Fleming-'' about May 19th'' 7 

A. Yes, sir. 
Q. Is that about the time you received that letter? 
A. I thinlr so. It was just a blank space and I filled in the 

tin1e received. 

page 290 ~ Note: Filed and marked Exhibit R. F. #37, 
which is as follows: 

(In pencil) About May 1929. 
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My dear Fleming: 
I enclose copies of various letters which please send to Kim­

brell. 
1 also ·enclose original l~tter to Bledsoe and will ask you 

to .take up with them. 
Please also get from Bell a written extension to July 20 

and mail me. · 
It is a pleasure not to have to explain matters to you, and· 

your compliance with all my requests has made it a very real 
pleasure to deal with you. 

Hurriedly, 

By Mr. G-ordon: 
Q. Who was JPB f 
A. J. P. Buchanan. 
Q. This gentleman here f 
A. ~es, sir. 

JPB 

r • • 

Mr. Gordon : This letter is dated ~{ay 21, 1929, from Mr. 
Fleming to Mr. Buchanan. 

Note: Filed and marked Exhibit R. F. #38, which is as 
follows: 

page 291 ~ 

Mr. J. P. Buchanan, 
cjo Hotel President, 

New York, N.Y. 

Dear Mr. Buchanan: 

~fay 21, 1992. 

Mr. Bledsoe was to see me today and showed me a copy 
of his letter written to you. 

He is with us 100%, but their letter was the Boards decision. 
Do not send them the $2,500.00, but let me know in time and 

Mr. Bledsoe and I can get the store all right. With no chain 
competition in Danville and with his store ~ell located, I feel 
certain that we can develop it very quickly and profitably. 

With kindest regards, I am 

Yours very truly, 

RIVES FLEl\1ING, Pres. 
Cameron Stove Company. 
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By Mr. Gordon: 
Q. Now what did that $2,500.00 refer to~ 
A. That was the demand, I ·think, from Bledsoe to extend 

the option. lie came into .my office mad with his attorney 
and said he had written this letter and I persuaded him to 
\vithdraw this l-etter and extend his option without any cost 
to the company. 

Q. So they didn't have to pay that $2,500.00 
A. They didn't pay anything for it. 

page 292 ~ Q. Was that a clear saving to them of that 
amount if they wanted that option? 

A. It was a clear saving because they didn't pay it. 

~fr. Bazile: That doesn't follow. We might not have paid 
him at all. 

1'Ir. Gordon: Here is a telegram dated June 4, 1929, fro1n 
~ir. Buchanan to l\.fr. Fleming. 

Note: Filed and marked Exhibit R. F. #39, which is as 
follows: 

1929 JUN 4 
RIVES FLE:NIING 
CA~iRON STONE CO RICH~IOND VIR 

RE ~iASON ATLANTA BEFORE ACTING WAIT MY 
LETTER 

J P BUCHANAN 

~Ir. Gordon: This letter is dated June 4, 1929, fron1 Mr. 
Buchanan to ~Ir. Flmning. 

Note: Filed and marked Exhibit R. F. #40, which is a~ 
follows: 

Rives Fleming, Esq., 
Richmond, V a. 

Dear }.llr. Fleming: 

June 4, 1929 

On Jan. 4, 1929, 1\fr. l\J:ason, of Atlanta, granted 
pag·e 293 ~ us an option to purchase his business, to be ex­

ercised within 120 davs. 
This option expired ~lay 4th. A clause was included that 

if we should pay 1\fr. lVIason $500 before the option expired, 
he agreed and promised to renew for an additional 60 days, 
on the payment of $500. 

As provided, I notified :NI'r. lVIason ten days before the op­
tion expired that we wished to renew under the terms of the 
option, but I did not ha.ve the option before me, and I was 
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of the impression it provided for only 30 days instead of 60. 
I therefore talked to Mr. J\!Iason over the phone-asked 

hhn if he would renew-he said he would, under the tern1s 
of the option, and I sent him the $500. I also signed a re­
newal agreement with hi19. for 30 ·days instead of sixty pays. 

· as was provided by the ORtion.: · · ·· · \ · · . 
This was an error on my part, and in derogation, of· o:ur 

plain rights under the· option, and of cour&e ·a mista_ke. · 
I also saw Mr. J\IIason in New York. and also talked to him 

in Atlanta over the phone. From his statements to _me, I was· 
certain that he intended to go along with us and that be un­
derstood the enormous expense we had shouldered and the 
efforts we had made. I have never talked with the owner· of 

a store in whom I had gTeater confidence, and in 
page 294 ~ fact, .from what he said to me, I told Lincoln and 

Wahab that I was sure Mr. l\{ason would not take 
advantage of the unfortunate circumstances that we had to 
contend withto hold us up. I believed that if there was one 
man in the South upon.. whom we could rely, it was 1\rason of 
Atlanta. _He_ hesitated about accepting the $500, but finally 
said that it w.ould be better to send it on, and that matters 
could be arranged later. 

I explained the circumstances to him of 1\{r. Sherwood's 
death-and the consequences to us-and the othm· n1atters 
with which you are familiar, and which were fully discussed 
at the meeting we attended here, and he gave me every reason 
to believe that he understood, and would permit us to exer­
cise his option along with the others. 

F,rom my impression of the man-for this reason-I djd not 
urge a renewal. 1\ify tirne 1vas fully taken ,up, as you know, 
and I wrote him one or two letters without reply, telling hhn 
the situation, until like a bolt out of the blue came his wire 
today that he would not renew. 

Please understand that relying on him, I did not insist on 
the strict terms of his option, which were that the $500 pay­
nlent automatically renewed until July 4th. At first I i)Ver­
looked it. When I did notice it, I paid no particular attention 
to it, for I h~d confidence in him, and believed what he said­
that there would be no trouble. 

We have completed our picture. We have pre­
page 295 ~ sented it finally to our Bankers. So far as it is 

possible to be certain, we are certain that our deal 
is now completed, .~waiting only the approval of their coun­
sel, and I am workh~g night and day with them. Our position 
is better than. it was Ut:J:der the former picture and I have every 
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reason to state to you that we have succeeded in our financial 
plan. 

This plan includes ~fason's store. The accountants have 
made their certificate including him. The price of our stock 
is based on the picture including him. To have that store 
now taken out would mean an entire re-arrangement and an­
other delay. I am sure that you understand this-price is 
based on earnings, --and the· prdportipn of .earn.ings to· assets. 
His assets, .. and his· earnings are included, ·and upon the ~con­
sequent figures, as finally certified, our deal has been approved· 
Therefore to eliminate him now would disa.rra.nge the entire 
plan-force us to get a new certificate from the accountants 
:-necessitate a new set up by the Bankers, and renew negotia­
tions that have been eon1pleted. 
· . We were very happy today until I received this wire. He 
knows how much money we have spent a.nd what efforts we 
have put forth to consurnmate this transaction, for he told 
me so himself, and I cannot believe that he would deliberately 
jeopardize our standing·. We have attempted to comply with 
his every request, and now all that we ask is that he stand 

by his orig-inal agreement. 
page 296 ~ He granted an option for 120 days. He agreed 

that if we would pay him· $500 he would extend 
60 days longer. By a pure error I made this 30 days. Now 
all that we ask is that he stand by his agreement contained in 
his option, keep the $500 and give us until July 4th to exer­
cise it. 

I do not feel that this is asking too much, for it is all that 
which he agreed to, a.nd it was only my rnistake that enabled 
him to take advantage of the· 30 day provision-and that ·was 
an error. I cannot believe ~fr. :Mason is that kind of a man. 

I feel very strongly about this, for the reason that our en­
tire future is wrapped up in it. I have sacrificed a great deal 
to put this through. I think it is now done. And I cannot 
contemplate the fact that a man of Mr. Mason's calibre would 
take advantage of ns in this way-although a mistake in re­
gard to the terms of the option was made by me. 

I am leaving to you the matter of going to Atlanta. You 
see Mr. l{imbrell, and do what you both think best. I know 
you understand our situation, a.nd would be very glad if you 
can go, for it is important a.nd take him with you (Kimbrell) 
at our expense. But for this :one ,thing, I am certain I could 
advise you of the conSU1-UD:J.ation. nf the transact-ion . 
. With kind regards, 

Sincerely 

(signed) J.P. BUCHANAN. 
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page 297 ~ By Mr. Gordon: 
Q. Was JVIason one of the people you had gotten 

for themY 
A. Yes, sir. 

Mr. Gordon: ~ehen there is appended to that a memoran­
dum signed .JPB : ''Dear ],len1ing: Pay him $1,000 if neeeB­
sary to be credited on purchase price.'' and then there is a 
memorandum here : ''I think both vou and I\:imbrell should 
go as we are ready to close. JPB.'; 

Q. Now did yon go to Atla~ta f 
A. Yes, sir. In this case, like all others, we suspended our 

own business, closed my desk hnmediately, sent three or four 
telegrams to get in touch with l\fr. l{imbrell and got him there 
the next n1orning and 'vorked on :Mr. ~iason until eleven­
thirty that night and all day. He had just given away on a 
recorded contract one-fourth of his business to his brother. 
VVe 'vorked on hiin and finally persuaded hiin to go in with 
us and extend his option, but it was an awful :fig·ht and took 
two da.ys for n1e and I think 1\Ir. IGmbrell stayed three or four 
days longer; had to call on 1\{r. ~furphy to assist him. 

Q. Did you have to pay him this $1,000.00f 
A. ~Ir. J{imbrell, I think, handled that. I had nothing to 

do with that. 

page 298 ~ By lvfr. Bazile: 
Q. vVhat was the date of that visit to Atlanta 1 

A. As I said, my memory is bad on dates, but the reeord 
'viii show. I know about what thne it was. It was the da v 
after that letter. u 

Q. The letter is dated June 4th. 
A. I left the night of June 4th or the morning of June 5th, 

one of those two days; just as soon.as I could catch a train 
to Atlanta. 

Q. That was 19291 
A. Yes, sir. 

Mr. Gordon : The next letter is dated June 5, 1929, front 
JVIr. Buchanan to lHr. Flmning. 

Note: Filed and ma.rked Exhibit R. F. #41, which is as 
follows: 

Rives Fleming, Esq., 
Cameron Stove Company, 
Richmond, V a. 

June 5, 1929. 
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Dear ]Jfr. Fleming: 
·Counsel for Bankers are examining the title papers to the 

various properties and make the following requirements: 
1. That you certify that the real estate named in the title 

guarantee policy is all the real estate owned by Cameron Stove 
Company. 

page 299 ~ 2. Have your counsel execute the enclosed cer­
tificate. 

Please let me have these as soon as possible, as any delay 
will hold us up. 

S'incerely, 

JPB 
J. P. BUCHANAN. 

1\{r. Gordon: This letter is dated June 10, 1929, from 1V[r. 
Fleming to 1\fr. Buchanan. 

Note: Filed and marked Exhibit R. F. #42, which is as 
follows: 

Mr. James P. Buchanan, 
]t[arion, V a. 

Dear 1\fr. Buchanan: 

June 10, 19~9. 

Vv e received your letter enclosing Certificate of Title, which 
will be executed and returned to you promptly. 

Realizing the importance of getting 1\Iason 's extension both 
1\ir. l{imbrell a.nd I went to Atlanta. We found there at once 
what seen1ed to be a hopeless condition, namely, that l\1 r. 
Carlos Mason, the owner of the business, had rooently ~iven 
to his brothe·r, and legally recorded it, one-fourth interest in 
the business. lVIr. Carlos lVIason was willing to sell, but 1\f r. 

Hugh lVIason his brother would be sacrificing 
page 300 ~ about $25,000.00 or $30,000.00 to accept a salary 

and no interest in the business. 
After conferring with them nearly an day Thursday paint­

ing the independent store's prospect as blue as possible and 
trying to prove to him his greater possibilities in a consoli­
dated operation, 1\Ir. Hugh :l\Iason began to take intereRt. 
He promised to think over the 1natter until morning and 
then advised us they would grant the extension on a condi­
tion that he be given an employ1nent contract at $600.00 a 
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month and 5% of the net profits, which Mr. Kimbrell agreed 
to give him. · 

~lr. Carlos 1\tfason also insisted that the corporation assum.­
ing his lease should have some responsibility, which he, of 
course, has a right to expect. This we agreed to. 

We immediately phoned 1\rlr. 1\rlurphy, who agreed to come 
to Atlanta Saturday, but I have just received a letter from 
Mr. Kimbrell stating that l\fr. 1\riason's attorney would not 
be available until lVIonday, the lOth. . 

While the salary concession may seem a little liberal on 
our part, I think it is a v:ery fortunate solution of a bad situa­
tion that might have cost us great delay and possible failure. 

"\Vith kindest regards, we are 

Yours very truly, 

CAl\iERON STOVE CO. 

RIVES FLEMING, Pres. 

Note : Court adjourned to July 20th, 1932, at ten o'clock 
A.M. 

page 301 ~ July 20th, 1932. 

The Court convened pursuant to adjournment. 

RIVES }.,LEMING, 
resuming the witness stand, testified as follows : 

DIRECT J.iJXAMINATION (continued). 

By Mr. Gordon: 
Q. Mr. Fleming, you stated yesterday that Haskins & Sells 

were the accountants for the defendant company; that is 
true? 

A. Yes, sir. 

Mr. Gordon: Have you gentlemen any objection to intro­
ducing that audit? 

Mr. Buchanan: What is this the audit of? 
Mr. Gordon: Of Southern Factories & Stores Corpora­

tion of April 30th. 
Mr. Bazile: What is the relevancy of it? 
Mr. Gordon: To show there was set up on the books of 

the Southern Factories & Stores Corporation prior to that 
these charges. 
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Mr. Buchanan: That is all right. 

Note: Audit as of April 30, 1929, filed and marked Ex­
hibit R. F. #43. 

page 302 ~ 1\fr. Gordon: This was an audit made for the 
Southern Factories & Stores Corporation by 

Ifaskins & Sells, the auditors of the defendant company. 
Mr. Buchanan : Not at that time. They were not auditors 

for the defendant company at that time. 
Mr. Gordon: I understood they were the auditors. This 

is April 30, 1929. Among the assets is shown: ''Other~$18~-
222.55. The other accounts receivable comprise the follo,v­
ing: Virginia Table Company, Inc., Marion, Virginia,-$17,-
509.95'' and the legend under that is : ''The amount shown 
as due from the Virginia Table Company, Inc., represents 
charges of $11,000.00 for services rendered and expenses in­
curred by officers and employees in securing, for the former 
company, options to purchase the assets of various retail fur~ 
niture stores, plus charges aggregating $6,509.95 for services 
rendered and expenses incurred in inventorying and valn·· 
ing certain ass·ets of retail furniture stores. The basis or 
amount of the liability of the ·virginia Table Company, Inc., 
to the Southern Factories & Stores Corporation covering 

the services and expenses named, had not been 
page 303 ~ definitely determined at April 30, 1929. The 

charges recorded are based, we are informed, on 
a verbal agreement between the officers of the Virginia Table 
Company, Inc., and the officers of the Southern ]factories & 
Stores .Corporation.'' 

Bv Mr. Gordon: 
"'Q. Who was V a.nce Huggins? . 
A. He was the auditor for Haskins & Sells that audited our 

books. 
Q. I show you now a copy of a letter from Mr. Buchanan to 

Haskins & Sells of June 12th, 1929, to which is appended a 
memorandum to you: ''Read and pass on to Huggins. JPB.'' 
and ask you whether or riot you received that? 

A. Yes. · 

Note: Filed and marked Exhibit R. F. #44, which is as 
follows: 

Memo: Mr. Fleming: 
Read and pass on to Huggins. 

JPB. 
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New York, N. Y., June 12, 1929. 

Messrs. Haskins & Sells, 
c/o Southern Factories & Stores Corp., 
Richmond, Virginia. 

Attention: Vance Huggins, 
Accountant in charge . 

. page 304 ~ Gentlemen : 
Replying to your letter of the lOth inst., I have 

just today returned from the South, and have not seen Mr. 
Lincoln in regard to the compensation for options secured 
by J\tfr. l{imbrell and Mr. Fleining. 

I note that 1\fr. Fleming advise that 1\:fr. Lincoln verbally 
agreed to pay for all options ''that 1\Iessrs. Fleming and 
l{imbrell approved for acceptance''. If yon have a list o-r 
such options, I would be glad if. you will send it tq me, ~o 
we may get this matter straightened out. ·I have no idea 
there .will be any controversy whatsoever, and do not 1nean 
to so intimate, but I have consulted so far neither J\tir. Lin­
coln nor 1\Iessrs. J{imbrell and :D,leming in regard thereto, 
and am totally ignorant of their agreement. In view of the 
above statement, however, it seems to me pertinent· tl1at 
such options as were ''approved for acceptance'' should be 
indicated, and in this connection I presume that such ap­
proval contemplates the financial condition and earnings rec­
ord of such stores as proved unacceptable, based upon the 
audit made by your company. I believe that all considera­
tion of options was based upon such record, as was the case 
with all stores under option, 'vherever located. I merely sug­
gest this, as I cannot see how nfessrs. Fleming & l{imbrell 
could pass upon the acceptability of a. store until after the 
audit was completed; their prior knowledge being based upon 
the then information before then1, which was, of course, sub­
ject to such corrections as an accurate audit might develope. 

The confidence that I n1yself, as well as our entire organi­
zation, has in both these gentlemen, which is the result of our 
experience with and knowledge of them, negatives in nty 

. mind the possibility of disagreement. 

Yours truly, 

J. P. BlJGHANAN. 

J\1:r. Gordon: Now in connection with that, here is a covy 
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of a letter which was sent by J\.fr. Huggins in response to 
that request, dated June 13, 1929. 

Note: Filed and marked Exhibit R. F. #45, which is as 
follows: 

Hon. J. P. Buchanan, 
Hotel President, 
New York, N. Y. 

Dear Sir: 

June 13, 1929. 

Replying to your letter of the 12th, will advise that the 
options secured and turned over to the Virginia Table Com­

p-any, Inc., by 1\tlessrs. Fleming and Kimbrell are 
page 305 ~ as follows: 

Jones Brothers, Jacksonville, Fla. 
Geo. W. Kennedy Co., Jacksonville, Fla. 
M. K. Jones Con1pany, Savannah, Ga. 
J ones-l{ennedy Co., Atlanta, Ga. 
Cochran Furniture Co., Atlanta, Ga. 
1\tfason Bros., Atlanta, Ga. 
Woods-Peavy Co., Macon, Ga. 
V en J\{etr~, Columbia, S. C. 
Sam P. Burton & 8on, Asheville, N. C. 
Bledsoe Furn. Co., Danville, Va. 
vV. A. Bell & Bro., Fredericksburg, Va. 
Mr. Fleming advises me that the agreement of $1,000.00 

per option was ~ot in payment of the option but to reinl­
burse the Southern Factories & Stores Corp. for traveling 
and other expenses and compensation of its offi<!ers and 
other en1ployes. The expenses incurred and compensation of 
the employes of the corporation in securing the above op­
tions approximated $1,000.00 each; some of the options cost­
ing more and some less than this amount. 

The above options were approved by Messrs. Fleming and 
I{imbrell as being desireable as far as they were able to ascer­
tain without audit. Audits were made only of the ·stores 011 

which options had been obtained. 
Confirmation of this agreement is requested by uR only 

that we may present a balance sheet of this corporation with­
out qualification of this item, and J\f.r. Fleming assures mo 
he only desires to do the fair and proper thing. Please re­
ply to me at ·Charlotte, N. C., as I am leaving here today. 

Very truly yours, 

VANCE HUGGINS, 
Accountant in charg·e. 
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page 306 ~ ~fr. Gordon: Thfs is a letter dated· August 26, 
. 1929, ~rom, 1\f.r. Buchanan to ~!· Fl~mh;tg. 

Note: Filed and marked Exhibit R. F. #~6, which is as 
follows: 

Mr. Rives Fleming, 
Cameron Stove Co., 
.Ri~h~ond, Va. . . . . 

0 0 • ,.. , ~ .. 

Aug. 26, 1929. 

Dear Mr. :Fleming':··.. · ~, _ .. 
Mr. Dykes, manager fqr l!askins & ·S'ells~;in :the abseiice 

of 1\IIr. Lincol:n·ha·s conferred with 'ine1 with regard to the biH 
submitted by Southern Factories & Stores for options and 
has shown me the account. ' · · · · 

I am not prepared at all to pass upon this claim in the 
absence of Mr. Lincoln but as I advis·ed ybu heretofore I 
feel sure we will have no trouble adjusthig it ·-when we can 
have an amicable understanding. r have told him however in 
order to make the . picture as .attractive as possible in his 
report, which of course binds iio one; to limit' the payments 
for options to $3,00P for Bell, Mason and Peavy~ .,. 

I tpought I would write yon this explanation ·confidential 
so that ·yo·u would understand the attitude of. :Messrs. , Has­
·kins & Sells in eutting down the figures . from. $11,000. to 
$3,000. .. . 

· I 4ave approved all the expense itenis except 
page 307 ~ the salary- of Mr. Kimbrell. I do not question 

this~ but had no personal knowledg·e- bf the ar­
rangement. I believe however that the salary item will be 
included. 

With kind regards, 

JPBJ{S. 
Cy 
Mr. Murphy 

Ver~ truly your~, 

(signed) J. P. BUCHANAN. 

By Mr. Gordon: · · · · · 

s 

Q .. Now, as a. matter of fact, when Haskins & Sells set up 
a subsequent audit 'do you know whether they did reduce 
the amount at :1\{r. Buchanan's suggestion from $11,000 down 
to $3,0007 

A. I don't know, sir. 
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Mr. Gordon: This is a letter dated July 12, 1929, from Mr . 
. Fleming to ~{r .. Wahab. 

Note: Filed and marked Exhibit R. F. #47, which is as 
follows: 

Mr. R. S. Wahab, 
cjo Retail Stores Service Inc., 
l{eyser Building, 
Baltimore, J.\i!d. 

July 12, 1929. 

Dear Mr. Wahab: . 
I was rather shocked at your message· today even though 

you said that the report eminated from Atlanta. 
page 308 } If you ca.n reach Mr. Lincoln before he leaves 

·Chicago, we would like very much for him to as-
certain· the responsible origin o·f such· a report. . 

The worst that anyone could say about us is that we are 
not taking· an· discounts now and in a few instances, we have 
closed ·a portion of' the accounts with notes all of which have 
been and shall ·be· paid as agreed~ · : · ' · 

On several oceasions we have· to'Id you that in the beginning 
w~ 'vere just temporarily financed and· in October· when "h·fr. 
Lincoln approached- us·· we had made arrangements to sell 
$600,000 Preferr:ed ·Stock. and' but four more stores.· · 

On the assurance that definite ·coii1lllit:ine:tits :had 1been made 
in New York and believing 1ike you, and all the other inter­
ested parties, that every week for the last six months" that 
the d~al wot1ld soon be consummated, we postponed perma-
nent financing. . . · . ; ! · · 

On Tuesday the 9th we had·our Annual Stockholder's·Meet­
ing in which ·our Stockholders subscribed about $40,000 of 
our Common ·stock at par and authorized· the sale; on ·a. defin­
ite written commitment from ~ local broker, to sell $200,000 
of our Preferred Stock. It· is· tinderstodd with our :Broker 
that we expect to merge with the Virginia Table ··Company 
and its associates and that the time that he· may offer this 
stock for sale and the conditions under which it is sold will 

depend on your success in New ·York and; the 
page 309 ~ certainty with which it can be done within rea­

sonable time. 
While Mr. J{inibrell and his assistants were taking 'inven­

tories, getting options, etc., our managers without his re­
straint bought more than they should have bought, so for 
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the last two months we have been reducing liabilities rather 
than trying to show profits. 

I would like very much to have a talk with you and 1\l[rp 
Lincoln Friday before the meeting if possible so we can ex­
plain our position more fully. 

With kindest regards and best wishes, I am 

Copy to 
C. C. Lincoln 
J. B. Murphy 

Bv 1\{r. Gordon: 

Sincerely yours, 

RIVES FLEJ\fiNG, Pres. 
Southern Factories & Stores Corp. 

w Q. Now wl1en you in this letter said to him: ''I 'vould like 
very much to have a talk with you and 1v[r. Lincoln Friday 
be:ffore the meeting if possible 1 ' to what meeting were you 
referring f This letter was written on July 12th. 

A. I don't recall what meeting was in contemplation the~, 
1\tfr. Gordon. 

Q. You met in Marion on the· 19th, a week after this Y 
A. That was the meeting, evidently, that I referred to. 
Q. Now, as a matter of fact, did you have any talk or con­

ference with ~fr. Lincoln at that meeting or prior 
page 310 ~ to that meeting and explain to him the situation! 

A. ·Yes, sir; we told him our financial position 
was rather extended and we n1ust do something at once, that 
w·e had bought heavily on their assurance they would take 
over the matter and all obligations would be paid. We had 
increased our liabilities very much more than we would l1ave 
done if we hadn't been assui·ed we were going into this larger 
merger. 

Q. Now were you informed by 1\fr. Wahab or Mr. Buchanan 
or Mr. Lincoln or any of his associates in January or the 
spring of 1929 as to what time you were to be taken over? 

A. We were told almost from the beginning it would have 
to take effect as of January 31st. 

Q. 19291 
A. Yes. They had to set a date. In fact, we took three in­

ventories in order to have them ready; we took an inventory 
December 31st; that is, Ca1neron Stove Company, and took 
another one to bring it up to the 31st and took another one 
on the H1st, and we were advised to keep our cash separate 
after that date and we were supposed to be operating under 
their direction after January 31st, 1929. 
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. Q. When you discussed this matter with 1\tir. Lincoln at ~fa­
rion in July, 1929, did he say anything to you with regard to 

this proposition about floating $200,000 of pre­
page 311 ~ ferred stockY 

A. No, I don't think anything was discussed 
about that. 

Q. You don't recall' particularly about that? 
.A. No, I don't recall that at all. 

~Ir. Gordon: Here is a letter dated July 13, 1929, fror.a 
Mr. ·Buchanan to ~1:r. Fleming. 

Note : Filed and marked Exhibit R. F. #48, which is as 
follows: 

Rives Fleming, Esq., 
Cameron Stove Co., 
Richmond, Va. 

Dear J\IIr. Fleming: 

July 13, 1929. 

As I wired you from New York arrangements are being 
made to send auditors io your store to check up and make 
out settlement sheets. 

We have practically completed our negotiations and I arn 
glad to advise that to all intents and purposes in our judg­
ment the deal has been closed. 

Mr. Lincoln was compelled to go to Chicago on account of 
the market but will be back in New York this week. 

It is his urgent request that you be in :Niarion on Friday 
morning July 19th for a final meeting. The result of the 
former meeting in New York when all the stores and fac­

tories interested were present was so favorablo 
page 312 ~ that we all thought it extremely advisable to have 

this conference at ~f.arion. We also thought that 
you would be interested in seeing the factory here ·and n t 
~ristol and -having an opportunity to definitely understand 
the organization which is being perf~ted. 

The expenses of your trip will of course be borne by us. 
If you have not already advised me, please wire me at 

Marion that you will be present so that the necessary reser­
vation and arrangements can be made. 

"\Ve are looking forward very much to seeing you at this 
time and we feel sure that the n1eeting will be both instruc­
tive and profitable. 
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Yon will of course notify ·Mr. Kimbrell and you can use 
your own judgment about bringing Mr. Murphy along. 

As you know the best w-ay for you to come to Marion is 
by the 9 :45 P. M. train from the Coast Line Station chang­
ing into the Marion and Bristol sleeper at Petersburg, ar­
riving here the next morning at 9 :00. · 

Very truly yours, 

(signed) J. P. BUCHANAN. 

By Mr. Gordon: 
Q. Were those expenses ever paid Y 

A. No, sir. 
page 313 ~ Q. Have the defendants here ever paid a single 

cent on any of the obligations about which you 
ha.ve been testifying? 

A. Not one dollar. 

~[r. Gordon: Here is a letter dated July 23, 1929, from 
Mr. Buchanan to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #49, which is as 
follows: 

, Rives Fleming, Esq., 
Oameron Stove <Jo., 
Richmond, Va. 

Dear Mr. Fleming: 

July 23, 1929. 

I overlooked in the rush at Marion talking with you in re­
gard to Bell Brothers at Fredericksburg. I had received a 
letter from them that they were entrusting their affairs to 
your good judgment, as I knew they would. 

It is of course necessary that we have in hand an executed 
extension from them and I am enclosing you such an agree­
ment which I trust you will have signed ·a.t the ·earliest pos­
sible moment and return to me. 

I have not heard from Mr. Lincoln since he left but expect 
to have some news from him tomorrow. 

With kind personal regards, 

Very truly yours, 

(signed) J.P. BUCHANAN~ 
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page 314 } P. S. I am signing .as attorney in faet as both 
of the Lineolns are absent, under my authority 

granted me by the Board. . 
J. P. B. 

Mr. Gordon: I find I hav:e gotten a little ahead of my 
schedule. Here is a telegram dated June 13, 1929, from Mr. 
Buchanan to Mr. Fleming. -

Note: Filed and marked Exhibit R. F. #50, which is as fol­
lows: 

1929 JUN 13 

RIVES FLEMING 
CAMERON STOVE ~co RICHMOND VIR 

HAVE COUNSEL PREPARE EXECUTE AND MAIL 
NEW OPTION ON TERMS OLD COVERING STORES 
ALONE BANKERS REQUESTING 

J P BU-CHANAN 

Mr. Gordon: This is a. letter dated June 27, 1929, from Mr. 
Fleming. to Mr. Buchanan. 

Note: Filed and marked Exhibit R. F. #51, which is as 
follows: 

c/o Hotel President, 
New York, N.Y. 

page 315} Dear Mr. Buchanan: 

June 27, 1929. 

I have just received the following telegram from 
Atlanta, Ga.. 

"TIME IS DRAWING NEAR WHEN YOU EXERCISE 
OPTION. KIND REGARDS. (SI~GNED) MASON BROTi-I­
ERS'.'' 

Suppose I should answer this by wire, but with no detinite 
information, I am respectfully referring it to you. 

Mr. Mason was most emphatic in his statement that no 
renewal of option would be given and it would be useless for 
us to ask it. This position, I think, he will maintain. 
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Under the circumstances I think it would be best for you 
!or Mr. Lincoln to communicate with him direct, ·and yon 
might advise me irrime'diately so I can answer his wire. 

Mr. Camer-on left for New York a few days· ago on other 
business; and I gave him your address and that of Mr. Lin­
coln .. Hope he- had the pleasure of seeing you gentlemen. 

As .soon as you get any definite. information-good or bad 
~please· let ·us hear from you. 

With kind regards, I am 

Yours very truly, 

RIVES FLE].fiNG, Pres. 
Cameron Stove Company .. 

Inclosed copy of letter to 1\Ia.son. 

Mr. Gordon: This is a telegram dated July 111 1929, from 
Mr. Buchanan to Cameron Stove Co. 

page 316 ~ Note: Filed and marked Exhibit R. F. ·#52, 
which is as follows : · 

1929 JUL 11 

CAMERON STOVE CO 
ATT FLE~IING RICH~fOND VIR 

.. 

AT E~ARLIEST POSSIBLE DATE ·AUDITORS WILI1 
ARRIVE YOUR STORE TO ~fAKE SETTLEMENT 
SHEETS BRINGIN•G I:t\TVE·NTORY ETCETERA UP TO 
DATE STOP ALL EXECUTIVES OF STORES AND F AC­
TORIES REQUESTED lVIE~JT OFFICERS OF CORPORA­
TION }ffARION VIRGINIA FRIDAY MORNING JlTLY 
NINETEENTH WRITE lVIE l\fARION Y·OU Wl:LL 00l\1:E 
FULL LETTER FOLLOWS 

J P BUCHANAN . 

. Mr. Gordon: Then a letter dated July 13, 1929·, from Mr. 
Buchanan to Bell Brothers Furniture Co. · 

Note: Filed and marked Exhibit R. F. #53, which is as 
follows: 



Va.-Lincoln Furn. Corp. v. So. Fac. & Stores Corp. 269 

Bell Brothers Furniture Co., 
Fredericksburg, Va. 

Gentlemen: 

July 13, 1929 

We have arranged to have a conference of all the owner~ 
of all the stores and factories at Marion to devise ways and 

means for a final settlement, and would be very 
page 317 } glad indeed to have you gentlemen present at this 

time and believe that vour visit would be both 
pleasant and instructive. .. 

We have written 1\{r Fleming and send him a copy of this 
letter and if you decide to come to !tlarion for this final e.on­
ference it will be very gTatifying to us. 

Very truly yours, 

Cy J. P. BUCHANAN. 
Mr. Fleming 

1\tfr. Bazile: If Your Honor please, with reference to the 
next letter which ~fr. Gordon wishes to read, it is a letter 
written by Mr. Buchanan to the Virginia Table Company's at­
torney at that time, ~{r. James B. l\:Iurphy, and we object to 
the reading of that letter for that reason. 

:&lr. Gordon: ~Ir. l\Iurphy at that time was in the regularly 
retained employn1ent of the Southern Factories & Stores 
Corporation and these gentlmnen knew it and it 'vas no con­
fidential communication at all; it was with reg·ard to this 
whole set-up. It wasn't business particularly pertaining to 
the Virginia-Lincoln Con1pany, but to all the whole proposi­
tion. 

The Court: Is there any question about Mr. lVIurphy rep­
resenting the other party~ 

l\tfr. Buchanan: Not at all. 
page 318 } l\tfr. Bazile: But he was employed to represent 

us in this particular matter. 
Mr. Gordon: You merely paid him for some of his ex­

penses. 
:&Ir. Bazile: l-Ie admits we paid l1im $3,000.00. 
lvlr. Gordon: We paid him a whole bunch of money, too, 

for doing the very work for which you refuse to pay. 
The Court: If he was the lawyer for both parties; the ob­

jection is overruled. 
Mr. Bazile : E·xception. 
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J\fr. Gordon: This letter is dated August 1, 1929, from 
Mr. Buchanan to Mr. 1\Iurphy. 

Note: Filed and marked Exhibit R. F. #54, which is as 
follows: 

August 1st, 1929 

Mr. James B. Murphy, Atty. 
Palmetto Bldg., 
Columbia, S. C. 

My dear Murphy: . 
I am sure you will be glad to know that we have com~ 

pleted the draft of the final contract, and it ahould be exe­
cuted tomorrow. 

As soon as it is signed, I will wire you. 
With kind regards, 

Sincerely yours, 

JPB 

page 319 ~ Mr. Buchanan: What contract does that re­
fer to? 

Mr. Gordon: I suppose you will introduce evidence to 
show. 

By Mr. Gordon: 
Q. Does that refer to the contract for this merger? 
A. I don't know. ~Ir. ~Iurphy can tell you. 
Q. Mr. Fleming, do you know how many different bankers 

and how m·any different places the Virginia Table Company 
was dealing with. regard to this mergerf 

A. I don't know that I could tell you all. I probably know 
a few of them. 

Q.. State what they were .. 
A. I think the first were Hayden & Stone and Holton, Rich­

ards & Company entered on it and probably Rollins & Cont­
pany. I think then they went to Schluter & Company. I 
am not sure whether any other in the meantime or not be­
fore they went to the Foreman National Bank in Chicago 
and that was the most promising and I think the best ar­
rangement they had so far as financing was concerned. I 
might say we weren't in on any of the conference with the 
banks. 
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Q. You stated yesterday you had nothing to do with the 
banking arrangements. 

A. No, sir. 

Mr. Bazile: If Your Honor please, we are going to object 
to this next letter for the reason it was written to 

page 320 ~ the Cameron Stove· Company, dated August 12, 
1929, and at that time the Virginia Table Com­

pany had no contract with the Cameron .stove ·Company and 
the ·Cameron S"tove Company is not a party to this litigation 
here. 

Mr. Gordon: It refers to the general set-up. 
The Court: Is it your contention, M'r. Bazile, this refers 

to matters foreign to this controversyY 
Mr. Bazile: No, sir, that isn't our contention at all. It 

is our contention it was written to somebody who wasn't a 
party to this controversy. 

The Court: But by the defendant 1 
Mr. Gordon: Yes. 
The Court : Objection overruled. 
Mr. Bazile : Exception. 
Mr. Gordon: This letter is dated August 12, 1929, from 

l\Ir. Lincoln to Can1eron Stove Company. 

Note: Filed and marked Exhibit R. F. ·#55, whieh is as 
follows: 

Cameron Stove Company, 
Richmond, Virginia. 

Dear Mr. Fleming: 

August 12, 1929 

I feel sure yon have been advised through Mr. 
page 321 ~ Wahab and possibly through Mr. Buchanan that 

our bankers contract was signed in Chicago last 
week. I am very happy to be able to say to you that I really 
feel this is the best proposition 've have ever discussed with 
bankers, and although we have all been inconvenienced by 
the delay, I believe this will work to the future benefit of 
our company. 

The auditors and the inventory crews have no doubt been 
in your store already and if not you may expeet them in a 
very few days. It seems that it is going to take about four 
weeks to complete this work and get the auditors reports in 
the hands of the bankers. In the meantime, there does not 
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seem to be much for me to do and I am planning to take ad­
vantage of this time to steal away for a little rest. Mr. Wa­
hab has all of his plans made to expedite this work as much 
as possible ·and I will be back on the job just as soon as his 
inventory reports and the auditors reports are completed. 

Mrs. Lincoln and I are planning to sail for a couple of 
weeks in Europe on Thursday night of this 'veek. My time 
is so short that we will not have an opportunity to spend 
much time over there but at least we feel that the trip over 
and back will be well worth while. While I am away I can 
assure you most heartily that my thoughts will certainly be 
with you and with our future organization. I have never 
been more enthusiastic over prospects for our company and 

I think we can all look forward to a great or­
page 322 ~ ganization and one which will soon attain a pre­

mier position in the furniture industry. 
I sincerely hope that this letter reaches you at a thne 

when business is good, and with best 'vishes I am 

Very sincerely yours, 

(signed) C. C. LIN·COLN, JR. 

By 1\iir. Gordon: 
Q. Did Cameron Stove Company itself own any stores f 
A. No, sir. 
Q. Then this had reference entirely to the Southern Fac­

tories stores Y 
A. Yes. 

Mr. Bazile: We are going to object to this telegram of 
August 26, 1929, on the ground it is merely a self-serving 
declaration on the part of lVIr. Fleming. 

Mr. Gordon: I have already read the reply to it. So I 
think it ought to come in. I would have put that in ahead 
of the reply, but it was overlooked. 

The Court: I don't think this comes within that rule of 
·evidence, Mr. Bazile. You rnay show any reply you made 

to this. This is a statement direct to an officer 
page 323 ~ of the defendant corporation. 

:.Mr. Bazile: "\Ve except. 
Mr. Gordon: This is a teleg·ram dated Aug. 26, 1929, fron1 

Mr. Fleming to ~Ir. Buchanan. . 

Note: Filed and marked Exhibit R. F. #56, which is as 
follows: 
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Richmond, V a., Aug. 26, 1929. 

-~.fr. Jolin P. Buchanan, 
.~!arion, V a. 

Auditors report your allowing only for three options (Stop) 
Our distinct. agreement with 1fr. Lincoln was he would pay 
one thousand each for all options secured and approv~d by 
Kimbrell and me. (Stop.) After payment of eleven 'thou­
sand we are heavy loosers. (Stop) Upon Lincolns request we 
worked Greensboro and other cities at considerable expense 
and loss of time, without any remuneration (Stop) Exten­
tions secured and fees saved alone exceed the three thou­
sand dollars (Stop) We secured options on stores of cer­
tain character and tentative earnings as outlined to us and 
that they were finally rejected is not our fault and should 
not be our loss. (Stop) l{nowing you to be absolutely fair, 
we shall depend on your pr01nptly correcti~g· with auditors 
(Stop) Auditors here awaiting reply. (S'top) l{ind regards. 

RIVES FLEl\1ING. 

page 324 } By ]/fr. Gordon : 
· "· Did you send that telegram Y 

.A. Yes. 
Q. Are the statements contained in that telegram true 7 
A. Absolutely. 

Mr. Bazile: V.le object to that question as being leading 
and move to strike it out. 

The Court: Objection overruled. 
1\fr .. Bazile: Exception. 
~Ir. Buchanan:. We object to the telegram also on the 

ground it is not the original. 
~fr. Gordon: Then we ask you to produce the original. 
Mr. Buchanan: We haven't it. 
Mr. Gordon: Do you deny you received it Y 
Mr. Buchanan: , I don't know whether we received it or 

not. 

By Mr. Gordon: 
Q~ Did you send that telegram? 
A. That is an actual copy of a telegram sent. 

The Court: Objection overruled. 
1\tir. Buchanan: Exception. 
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Mr. Bazile: Now we object to this next telegram because 
we don't know what it relates to and it has a memorandum 

on it that is obviously inadmissible. 
page 325 ~ Mr. Gordon: We can do away with that reply. 

Q. I will ask you to look at this and see whether you re­
ceived this telegram from Mr. Wahab-the telegram of which 
this is a copyf 

A. Yes. 
Q. Did you make a reply to that telegram Y 

Mr. Buchanan: We make the same objection to that. 
The Court : What is the ground of the objection Y 
Mr. Buchanan: It is a copy of a telegram purporting to 

be received by Rives Fleming. It is on the blank, but it is in 
typewriting. 

By Mr. Gordon: 
Q. Explain how you got it. 

T·he Court: I understand it is a telegram from Mr. Wahab 
to Mr. Fleming? 

Mr. Buchanan: Supposed to be, but it is in typewriting 
and it has none of the symbols usually on telegrams. Any­
body could just typewrite that on any blank. 

By the Court: 
Q. Can you explain how you got that? 
A. We get most of our telegrams over the telephone and if 

it is immediately answered we answer then and make a copy 
of it. It is usually verified in the mail. The 

page 326 ~ chances are that might have been in our maiL 

By Mr. Bazile: 
Q. You made that copy! 
A. I had it made in the office by somebody who writes on a 

typewriter and here is my reply at the bottom of it. 

By the Court : 
Q. Do you know whether that is a true copy of a tele­

gram received by you Y 
A. I know this telegram was taken down by someone i~ our 

office as written here and I know that my reply was sent 
out as indicated on the bottom of it. 
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By Mr. Gordon: 
Q. Is this inscription at the bottom in your handwriting Y 
A. Yes. I just turned it over to one of the girls in the 

office to wire it off. Sometimes I would do it myself. 

The Court: Objection overruled. 
Mr. Bazile: Exception. 
Mr. Gordon: This telegram is dated Sept. 7, 1929, from 

Mr. Wahab to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #57, which is as 
follows: 

Rives Fleming. 

. Baltimore, Md., 
S'ept. 7, 1929. 

Please have Mr. Kimbrell meet Sanderson Porter man ·at 
Raleigh. . 

page 327 r R. S. WAHAB. 

(Written in ink on bottom.) 

Wahab wants you personally meet Campbell Raleigh to­
morrow Sunday Important. 

RIVES FLEMING. 

Mr. Buchanan: Does the Court allow the answer in also? 
The Court: I haven't passed on that. 
Mr. Buchanan: I object to that on the ground it is a memo­

randum on the bottom of a copy of a telegram that is sup­
posed to have been received by Mr. Fleming and no one knows 
whether it was sent or not sent. 

1\fr. Gordon: Mr. Fleming said he made a reply in the 
form in which that is stated there. 

The Witness: I don't know how long the Western Union 
keep their records, but that could be verified if they keep 
their records that long. 

The Court: The objection to this manuscript memoran­
dum is sustained. The witness might state what he did in 
response to that telegram. 

By Mr. Gordon: 
Q. What did you do in response to that telegram? 
A. I immediately wired in reply-
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page 328 ~ Mr. Buchanan:. We object upon the ground 
that the reply is the best evidence . 

.By the Court : . 
Q. Have ·you the reply? 
A. I hav~ a copy here~ 

The Court: Objection overruled. 
Mr: Buchanan: Exception. 

By 1\tir .. Bazile: . . 
Q. Did you write the ·original telegram out in longhand! 
A. Here is my reply on it, yes. 
Q. How do you kno'v that is a copy of the telegram you 

sent1 
·A. Well, you generally send what you write. Unless I 

made a mistake there is no reason to suppose but that it went 
off. 

Q. You sent the telegram off by telephone Y 

A .. Yes .. 

By ~Ir. Buchanan: 
Q. Yourself f 

- ,A~ Either myself or som~one in the office competent to 
send it. 

l\1:r. Buchanan: We object, if Your Honor please. 
The Court : Objection overruled. 
Mr. Buchanan : Exception. 

A. I immediately wired in reply as follows: ''Wanab 
wants you personally meet Campbell Raleigh to­

page 329 ~ morrow Sunday. Important." 

By Mr. Buchanan: 
Q. Who was that telegram to, that reply? 
A. To l{imbrell. 

Mr. Buchanan: It wasn't in answer to that message be­
cause the message is signed by R. S. Wahab. 

Mr. Gordon: I didn't have any idea a little telegram 
like that would raise all this delay. I 'vill just waive ap.y 
reply to the telegram; just withdraw it all. Now here is a 
letter of October 8, 1929, from l\1:r. Buchanan to l\{r. Fleming. 
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Note: Filed and marked Exhibit R. F. #58, which is as 
follows: 

Mr. Rives Fleming, 
Cameron Stove Co., 

Richmond,- Va. 

Dear Sir: 

Oct. 8, 1929. 

We had confidently .expected to advise you definitely be­
fore now and but for the reason of unfavorable reaction in 
the stock market would hav·e done so. All of our plans were 
made, but as you have seen from the papers there has been 
what almost amounted to a panic on the exchanges and with 

leading issues dropping 25 and 30 points and 
page 330 ~ more, if was quite evident that this is not a favor­

able week to introduce new issues. 
We have secured the cooperation of ~{essrs. Schluter & 

Company, ~ankers of 111 Broadway, New York, and they 
have executed a most favorable contract with us agreeing 
to underwrite the entire issue themselves. They are entirely 
responsible and we have every confidence in their assurance 
that the matter will be carried through. 

Yon will-doubtful hear from Mr. Lincoln more fully in the 
course of the next few days. He would have written you 
before but was unavoidably detained in conference with the· 
Bankers. 

In the meantime we sincerely hope that you will push 
sales as rapidly as you can. It would at this time be in­
deed ruinous to us if sales and profits should materially fall 
off from last year. 

We have closed with the Bankers upon the basis of July 
31st. and the audit of that date, the understanding being 
that we will pay you as of that date. 

I will be glad to answer any further questious. 
''Tith kind regards, I am, 

Sincerely yours, 

(signed) J. P. BUCHANAN. 
Cy 
1.\IIr. Murphy. 

page 331 ~ By Mr. Gordon: 
· Q. Did they pay you as of that date or any 
other dateY 

A. No, sir. 
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Q. Has he ever . exercised the option as agreed in Marion 
or has he ever formed this merger Y · 

A. No, sir. 
Q. Did you receive any print.ed instructions from the de­

fendant corporation or its representatives- as to how you 
were to conduct your business afte1· January 31st, 1929 Y 

A. Yes, they gave us general instructions about pushing 
sales and extending ourselves and -expanding and doing all 
the business we could and sho,ving all the profit we could, 
which, of course, stretched our capital to almost the break­
ing point. 

By a Juror: 
Q. The interest of the Virginia Table Company in your 

concern up to that time-would they have been interested in 
the profits of. the concern in any wayY 

A. No. 
Q. Was the idea to increase sales and make a good show-

ing for the auditor's report Y 
A. You mean up to the time they approached us Y 
Q. No ; up to this time, July 31st. 
A. I don't quite get that. 
Q. It has been intimated certain control was exercised 

over your concern by the defendant company. 
page 332 ~ Was that control for profits or was it to make 

a showing as of a certain time to take over the 
business? 

A. We all contemplated being together as of January 31st 
and, of course, they encouraged us to do all the business 
we could and make all the money we could. As one banker 
would drop us we would go to another banker and we were 
further requested to make as good a showing as we could 
to be acceptable to tl1at banker and we kept going, pumping 
sales hard to show all the profit we could so the next banker 
would get the picture. 

By 1\Ir. Gordon : 
Q. If they had taken you over who would the profit from 

January 31st belong toY 
A. To them; to the organization. 

The Juror: That is the. question I wanted answered. 
Mr. Gordqn: This letter is dated October 7, 1929, from 

Mr. Wahab to Mr. Fleming~ . 

Note: Filed and marked Exhibit R. F. #59, which is as 
follows: 
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::.1\{r. Rives Fleming, 
Southern Factories & Stores Corp., 

21st & Decatur Sts., 
Richmond, Virginia. 

October 7, 1929. 

page 333 r Dear Mr. Fleming: 
Mr. Lincoln will, no doubt, write you today or 

tomorrow regarding the present status of the merger and 
our agreement with Foreman National Corporation and Cald­
well & Co. 

You will, no doubt, recall there was a clause in thi~? agree­
ment giving the bankers a right to relinquish their obliga­
tion, in the event of adv,erse market conditions, provided, 
they paid the expenses incidental to the audit, legal f·ees 
and taking inventory. A few days ago I received a tele­
gram from JYir. Buchanan who was in Chicago advising that 
the bankers had availed of this market clause and that owing 
to the market conditions in their territory they could not 
at this time carry out the agreement to purchase the securi­
ties of the Lincoln Chain Stores Corporation. They ad­
mitted their liability to pay the expenses as agreed. This 
decision left us in a very indefinite position. 

Naturally, our first consideration was to comply with the 
suggestion made by some of the store owners that we effect 
n merger of your unit and some. of the others which are 
most profitable without.having an underwriting as this seemed 
to be the only alternative since the market has been in such 
a deplorable condition in the past we·ek or so. While we were 
~onsidering this move, J\{r. W. Russell Carr, attorney for 
the Cohen Furniture Company, Uniontown, P.enn. suggested 

to us that he refer the matter of underwriting to 
page 334} Schluter and Company, Investment Bankers, New 

York City. We have spent the past ten days· in 
negotiating with Schluter and Company and succeeded last 
Saturday morning in getting a contract signed. 

The general stipulations of this agreement are practically 
the same as we had with Foreman National Corporation. 
The outlook at present is for a better market condition which 
'vas in a most deplorable state a.ll last week but reacted favor­
ably on last Saturday. It is the concensus of opinion in 
banking circles that the liquidation period in the market is 
over. 

I regret that circumstances have developed which necessi­
tate the writing of this kind of letter but wish to assure 



280 Supreme Court of Appeals of Virginia. 

you nothing has been left undone in order to put this mat­
ter over in a profitable way. Both the Foreman National 
Corporation and Caldwell & Company were very reluctant to 
avail of their market clause but their Selling Department 
would not assume the obligation of selling this issue to the 
public claiming that investment trusts in Chicago had con­
sumed so much of the money of their clientele that the issue 
could not be sold at this time.· They, therefore, relinquisheq 
entirely on the market clause. The report of S'anderson and 
Porter. and the report of the Auditors was most satisfactory. 

Mr. Lincoln or I expect to ~11 on you at your store with­
in the next few days fo1· the purpose of ·explain­

page 335 ~ ing all details. 

Cordially yours, 

(signed) R. S. WAHAB. 

By Mr. Gordon: 
Q. Let me ask you this : There was a letter here or tele­

gram which I read just now from Mr. Buchanan in which he 
requested- No, here it is; dated September 30, 1929, to Rives 
Fleming from J. P. Buchanan : ''Please mail me today 
itemized statement account Southern Factories ·against us 
accruing since ,July thirty-first including salaries and ex­
penses shown and all cost of second inventories.'' 

Note: Filed and marked Exhibit R. F. #60. 

Q. I_will ask you right there did you send them an account 
as of that time Y 

A. Yes. 

Mr. Gordon: We would like to ask you to produce it. 
Mr. Buchanan: 1\tfessrs. Haskins & Sells have it; $6,600 

and some cents is my recollection. 

By Mr. Gordon:· 
Q. Now this letter of October 7th from Mr. Wahab says 

that ''they: that is, the bankers; admitted their liability to' 
pay the expenses as agreed. This left us in a very indefinite 

position". Now have the defendant companies 
page 336 ~ here paid to the plaintiff any amount whatsoever 

with regard to. these expenses about 'vhich Mr. 
Buchanan was telegraphing you Y · 

A. No, sir, they haven't. 
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Mr. Bazile: We will admit they have not and it is your 
own fault you haven't been paid. · 

Mr. Gordon: You say it is our faultY 
Mr. Bazile : Yes. 
Mr. Gordon: The jury will have to determine whose fault 

it is. I don't think either one of us is competent to testify 
on ·that point. · 

Q. Did you ever see any of the contracts between .the de~ 
fendant Virginia. Table Company and any of these bankers Y 

A. No, we never did~ We were right anxious to see them, 
but we decided among ourselves we could trust Mr. Lincoln 
and it wasn't necessary to see the contract. We 'vere advised 
it was an iron clad contract and the only · thing necessary 
was to get stores of a certain character with certain profits 
-and the thing was certain to go through. 

Q. This letter to Mr. Wahab says: ''Naturally, our first 
consideration was to comply with the suggestion made by 
some of the store owners that we effect a merger of your 
unit and some of the others which are most profitable "rith­
out having an underwriting as this seemed to be the only 

alternative since the market has been in such a 
page 337 ~ deplorable condition in the past week or so.'' Do 

you kno'v whether that had reference to what 
transpired in Marion on July 19th after Mr. Lincoln-

}Ir. Bazile: We ·object to that as being leading. 
The Court: Objection sustained. 

Q. To what did it refer f 
A. To what did what refer f 
Q. When he said: ''Naturally, our first consideration was 

to comply· with the suggestion made by some of the store 
owners that we effect a merger of your unit and some of 
the others which are most profitable without having an un-
derwriting.'' · 

A. He referred to what 've had discussed at Marion and 
what Mr .. Lincoln had agreed to do at ~1:ai-ion; that is, if we 
couldn't finance adequately and satisfactorily through New 
York and Chicago bankers then he would throw his assets 
in on the same basis as our stores and form an individual 
merger and finance later. 

. Mr. Bazile: For the same reasons which we gave when he . 
first introduced this statement in the record 've object to this 
statement and move to strike it out. 
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The Court: Same ruling; objection overruled. 
Mr. Bazile : Exception. 

Mr. Gordon: Now this is a letter dated Octo­
page 338 r her 22, 1929, from Mr. Wahab to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #61, which is as 
follows: 

Mr. Rives Fleming, 
Southern Factories & Stores Corp., 

21st & Decatur Sts., 
Richmond, Va. 

Dear Mr. Fleming: 

October 22, 1929. 

I am pleased to advise you that Schluter & Co. are now 
preparing the circular which they propose to issue in con­
nection with their agreement to underwrite an issue of deben­
ture notes and co1nmon stock of the LINCOLN CHAIN 
STORES CORPORATION. 

I believe that Schluter & Co. will act definitely on their 
agreement within the next ten days or two weeks. Mr. W. 
Russell Carr told me. over the long distance telephone yes­
terday that he had just returned from New York where he 
had a conference 'vith Schluter & Co., who told him that 
they expect to be ready at a very early date. 

I do not kno'v what influence the present market conditions 
will bring to bear. You are aware, of course, that the agree­
ment with Schluter & Co. is predicated upon market con­
ditions which will enable them to sell these securities. 

We have done everything possible to expedite 
page 339 r this transaction through an underwriting which 

would be to the mutual benefit of all concerned. 
If it happens that Schluter & Co. should be unable to carry 
out their agreement on account of adverse market conditions 
than 've expect to call a meeting of the various interests 
represented and preRent a plan which we have already for­
mulated to some extent, whereby we can affect a merger of 
some of the units without an underwriting at this time but in 
anticipation of an underwriting at some future date when th~ 
market is in a more favorable position. 

I shall be pleased to advise you as to further develop 
ments. 

With kindest regards, I am, 

Yours very truly, 

(signed) R. S. WAHAB. 
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Mr. Buchanan: Just for the purpose of making the ob­
jection-! don't think it is material-JYir. Wahab was not 
in any way connected with the defendant except for the 
securing of options. His authority was limited to the au­
thority granted him in that power of attorney and if that 
letter could be construed in any way as a contract, which 
I don't think it possibly could be so construed, neverthe-

less he had no authority and could have had no 
page -340 ~ authority at that time to bind the Virginia Table 

Company in any way. 
The C'ourt: Your objection might properly come up if 

the Court undertook to construe that paper and I will hear 
you further on it then. 

}lr. Gordon: Here is a. letter dated October 31, 1929, from 
:Nir. Lincoln to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #62, which is as 
follows: 

Rives Fleming, Esq., President, 
Cameron Stove Company, 

Richmond, Virginia. 

Dear Riv~s: 

October 31, 1929. 

Answering· your letter of October 28, I can assure you 
that we are not asleep in working on this proposition. It is 
needless for me to say that due to the recent collapse of 
the security market that we 'vill practically have to abandon 
any idea of doing public financing at this time. We are work­
ing on a proposition to get this done by private financing or 
in other words in effecting a merger without underwriting. 

I hope to have something interesting to report on this 
within the next we·ek or ten days and you may rest 

page 341 ~ assured that we will pass this information on 
to you. 

Yours very truly, 

(signed) C. C. LINCOLN, JR. 

Mr. Gordon: Is there any dispute about ~Ir. Lincoln's au­
thority? 

Mr. Buchanan: Not the slightest. 

By Mr. Gordon: 
Q. I want to ask you, Mr. Fleming, this: Were any repre-
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sentations made to you by Mr. Lincoln or his associates at 
or prior to the meeting of July 19th, 1929, at Marion as to 
the abilify of Mr. Lincoln's corporations to do what you 
say they agreed to do at that time 7 

Mr. Buchanan: If Your Honor please, that is objected to 
because the allegation of the notice is that this contract was 
made in 1929 ·on July 19th and nothing that happened 
previous to tha.t time has. any bearing upon the subject-matter 
before the Court and the jury. All of the matters before 
that time were presumed to have been merged in the. agree­
ment which Mr. Fleming has stated upon the stand and which 
the notice itself states. Under that notice the Court could 
not under any conceivable circumstances, in my humble judg-

ment, permit any damages for anything that oc­
page 342 ~ curred prior to that date because that is the date 

of the contract to be complied with in the future 
and for that reason we think anything that occurred prior 
to that time has no bearing on this subject. 
. Mr. G(n~don: ~fay it please Your Honor, paragraph five 
of the notice of motion sets out two contracts; one an im­
plied contract and the other .an express contract. The first 
part of the paragraph sets out an implied contract; the second 
part, dealing 'vith what transpired on July 19th, sets out the 
express contract, and I am asking him now in view of what 
occurred-what he has testified Mr. Lincoln told them and 
agreed on July 19th whether or n9t prior to that time or 
at that time 1\{r. LinGoln made any representations to them 
as to his ability to do what he said he 'vould do. 

The Court: I think that is relevant to this matter and 
may come in. Objection overruled. 

Mr. Buchanan: Exception. 

A. 1\Ir. Lincoln showed us a statement of his business 
showing a profit of about $325,000 a year for five years; he. 
took us over his plants and showed what wonderful organi­

zation l1e had, and assured us in every way he was 
page 343 ~ perfectly competent to carry on what he had 

promised to d~. 

By Mr. Bazile : 
Q. Will you specify what you mean by every wayT 
A. Every way' I mean he could carry out what he 

promised to do; that is, form his merger a.nd throw his assets 
in on the basis of other people and his assets were what he 
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repre~ented them to be aJ?.d hoping we would form a very 
fine org~nizB:tion. . · · · · . · · . . . 

Mr. Bazile: I object to that as being a conclusion of Mr. 
Fl~ming and not evidence; that·in every.way-he could.carry . 
it 9U.t·.. . ! . • . ~ . . • ~ ' -.. . .... 

T4e Court:. He explained what he said. 
M~. Bazile:· ·He shows by that it is merely his conclusion 

al}d ~ot what Mr." Lincoln said or did.· He followed it .up. by. 
s~yirig. he showe-a them in every way it was possible to. ca~ry 
th~.m~rger.through. ~ . · . . . . . . .. 

The Court': I allowed you to question him as to what 
he referred to and then: he outlined the· facts. 

·Mr. Bazile: Which ·shows his statement is itself entirely 
bas.ed upon a conclusion formed by him. . . . 

The Court: But the facts he stated there are admitted as 
e~d~nce. The general conclusion or expression ''in every 

way" is ·excluded as a conclusion, but the facts 
page 3~4; J he outlined are before the jury. . .. . . 
· · · ~fr. Bazile: That is ·all right.; -I am not object-

ing. to. th.e fa~fs. · · · · · · · . 
· Mr: Gordoif: Here is a letter dated December 19, 1929, 

from_.Mr. Li:~J.Coln to· ~Ir.· Fleming. 

Note: Fil~d and marked Exhibit R. F. #63, which is as 
~ol~Q'Y.S =·. 

December 19, 1929. 

¥r. Rives Fleming, 
cjo Southern Factories and Stores Corp., 

Richmond, Virginia. 

My dear Rives: 
· ·~ ~uppose you have h~ar4 from Earl by this time regard­
~ng· our conversation while· in Columbia last week. I have 
.only reached this decision after very careful thought and 
.after conferences with a number of people.~ It seems that 
just at this time of the year most of the banking interests 
'seem to feel.some skepticism about business. for the coming 
year and consequently they are not so anxious to finance a 
.new concern. . . 

I think th~s :is pr~tty .well borne out by the answer Earl 
xeceived from the banks in South Carolina. · I think it would 
:be a very bad idea· to continue shopping around to a num­
. ber of different banks in endeavoring to get this line as this 
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can only eventually work to cheapen your credit 
page 345 ~ in the eyes of the general banking frat.ernity. 

It is my thought that the best thing we can do 
is for all of us to try to work out our own problems for the 
next month or so and in doing this I mean to get all liabilities 
cieared up as possible so that they wont show up so heavy 
on a consolldated balance sheet. I feel we will have no trouble 
in holding McGehee in line and the only chance we will stand 
of losing a store may be in Fredericksburg and if we do lose 
this outfit we will just simply have to try to replace it at 
some other point. I dislike very much to drop this matter 
now but I really see no other recourse. As I told Earl, I am 
going to keep working on this and when I am in Chicago and 
New York I will do everything possible to try to work out 
some plan to get a capitalistic loan made which will not have 
to be amortized over any period of time. 

We are anxious to get our books straightened up before the 
end of the year and I will appreciate it if you will forward me 
settlement for the balance of Southern Stores account less 
the bill you rendered for organization expense. It seems 
that this bill is in order, but ra.ther stiff for us to have to 
pay along with the other expenses we have met. However, 
there is no other way out of it and the only thing we can do 
is to pay it now and try to work something out of it later. 

I appreciate very much the co-operation you and 
page 346 ~ Earl ha.ve shown and I feel quite certain that we 

can work out something of mutual interest with­
in the very near future. 

With best wishes and hoping to have the pleasure of seeing 
you soon, I am! 

-¥"ours very sincerely, 

(signed) C. C. LINCOLN, JR., 
President Virginia Table Company, Inc. 

By Mr. Gordon: 
· Q- Who is EarlY 
,A. Mr. KimbreD. 
Q. Now be refers in the last part of this letter to the 

halanc~ of the S'outhern Stores account less the bill you ren­
dered. . What was he referring to about the Stores account Y 

A. That was for merchans·e our stores owed his firm for the 
purchase of his furniture. 

Q. When had those purchases been made? 
A. From the time we discussed the merger. 
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Q. Now what did he do about those two accounts that he 
had against you Y 

A. lie got a judgment against us for them. 
Q. What companies did Mr. Lincoln have? What were 

the names of Mr. Lincoln's companies? 
A. Virginia Table Company and Virginia Lincoln Furni-

ture Co. . 
page 347 ~ Q. The corporate name, as they admit, of the 

Virginia Lincoln Furniture Corporation was for­
merly Lincoln Furniture Manufacturing Company, Inc. Y 

.A. Yes. 
Q. Had your corporation purchased from both of those com­

panies merchandise Y 
A. I don't know that qefinitely. Someone can tell you that. 

l\!l:r. Buchanan: We object to that, may it please the Court. 
I don't see what in the world that has to do with this con­
troversy; shnply cumbering up the record. There is nothing 
about it in the declaration; not a word. 

The Court: I fail to see the relevancy of that. 
~Ir. Gordon: The relevancy is this: my friend asked me 

to furnish him with an itemized account of our damages in 
this case and I furnished him, among· other items, with this : 
a statement of our loss and damage connected with these 
two suits which would not have been inGurred had the con­
tract been complied with and he has had it in hand for sev­
eral months. He asked for the particulars of the claim and 
it is contained here in tl1e particulars of the claim. 

The Court : You are offe?ring the evidence of the fact they 
had obtained a judgment as damage to you by 

page 348 ~ reason of the failure of the merger? 
Mr. Gordon: Certainly, I do. They assigned 

these two accounts to individuals out in Marion and they 
brought suit on them against us and secured judgments be­
cause we had no defense we could make to the merchandise 
claim and involved in those was about $1,900 of interest and 
a whole lot of other expense that 've had to pay because we 
l1ad not received the .financing which had been promised 
by the Lincoln Corporation, and that is contained in these 
particulars of the claim. 

Mr. Bazile: But it is not contained in his declaration. 
l\rir. Gordon: If they had paid us the $18,000 at that time 

that they owed us 've would have had the money to pay it, 
but they wouldn't do that either . 

• • • • 
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The Court: I think that is too remo"te. · Objection sustained. 
Mr. Gordon: Exception. · 

Now this is a lette.r dated December 20, i929, f.rom Mr. 
Fleming to Mr. Lincoln. · · 

Note: Filed and marked Exhibit R .. F. #64, ·which is ·as-~ · 
follows~ 

page 3~9 ~ 

1\{r. ·C . .- C .. Lincoln, Jr., 
7 

cjo -Virginia Table Co., ' 
Marion, Va. 

Dear C .. C. ~ _. 

December· 20, 1929; · · 

We appreciate your favor of the 18th and although 've· ~ 
are sorry to abandon the merger for the ·present, we hope_! 
your decision to defer it for a month or two ·will prove to, 
be best. We really think that to start with a small nucleus 
of ten or twelve __ stor~s. i_s by far the easiest,· the most economi~ · 

, cal, the quickest, and the most · effective way to · organize · 
a larger .one~ _ . . . , . . 

We npte your reques.t to send check for the difference be­
tween· your . aCCOUl)t an¢f_ the expense· account rendered, but· 
you will find upon adding to that expense· account, the­
$1l,OOO .. for. option~ secured, that your company o'ves us a 
balance of.$4,447.78. Statement for the$11,000 inclosed here­
with .. We.-did not. include this iri. the· statement recently sent 
you beca11se. you :r~queste<;l a· statement of our e·xpenses since' 
February first, and 'Qecause this· cliarge was discili:ised at 
length wifh Haskin_s ~ Sells, whose .representative discussed 
it with, Mr. Buchanan, and so far as we lolew this item had 
been set up, on your :boo~s as due us. . 

You will doubtless r~_call telling._Mr. l{iriibrell and me tha.i 
f-or each -option secured and approved by us, you would pay 
us $1,000. . 
. Considering . the time and expense devoted to 
page 350 } these options, :to say nothing of the tremendou·s 

· loss to our business, it amounts to considerably 
more than .we are to receive for theni. Reference to our 
records shows that du:ri;ng· J anua.ry and February, the months 
in which . we ·W~re taldng options and inventories, we in­
curred a loss of $17,000 from operations, which hitherto had· 
been continuously successful. . . 

Upon placing yourself in our position, we feel confident 
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that you wil~ realize the justice of our .charge and· place to 
our credit the $19,826.80 as per statement. 

Hope you and yours will have a very Happy Christmas 
and that 1930 will exceed in profit your banner year of 1929. 

With kindest regards, we are 

Yours very truly, 

RIVES. FLEMING, 
Pres. Southern Factories & Stores Corp. 

Mr. Gordon: Next is a letter dated December 23, 1929, from 
Mr. Linc9ln to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #65, which is as 
follows: 

December 23, 1929. 

Rives Fleming, 
cjo Southern Factories and Stores Corporation, 

Richmond, Virginia. 

My dear Rives: 
I was really very much surprised to get your 

page 351 ~ letter of December 20 in which you mention an 
additional charge for option. I had never dis­

cussed this matter with you and since you had not mentioned 
it to me I had assumed that under the circumstances you had 
dropped it. 

It really seems to me that due to the expense we have 
already gone to in this situation that it would really be 
out of order for you to ask us to pay this amount. It seems 
that we all entered into a proposition which would have re­
sulted in mutual benefit to everyone concerned and if we 
have lost out on this certainly all of us ·have contributed 
something to the attempt. .As far as we are concerned we 
have been to tremendous expense and I see no reason why 
we should be asked to go to any more undue expense. We 
are perfectly willing to pay expenses 'vhich you have gone to 
in this situation and I thought that· the bill you rendered me 
was very fair. You will also remember that on this bill the 
major portion of it contains charges for Mr. l{imbrell 's time 
as well as other members of your organization. For your 
information I can tell you that no one else in the entire or­
ganization received any money for their time. You well k.now 
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the honest and conscientious effort which Mr. Wahab and 
Mr. Coplan expended in the attempted organization of this 
company. They have never received one cent for their salary 

during this time and all we have contributed to 
page 352 ~ them was the actual expense invQlved in trav·elling 

while they were doing this work. 
Others of us have done the same thing and it seems to me 

in your case it 'vould be perfectly fair for you to allow us 
to reimburse you for expenses and even willing to include 
additional compensation for Mr. Kimbrell's time. I feel sure 
when you reconsider this matter you will let it go at this 
and I really feel that it should amply take care of the sit­
uation. We have not dropped the- matter yet and we are 
going to do everything we can to work it out but certainly 
if we are going to have to g~o to all this expense it would 
be foolish for us to consider doing anything in the future. 
I still have hopes, however, that we can work something out 
which will be of mutual attraction and I can assure you of 
my best efforts in this behalf. 

Under the circumstances I would appreciate your writing 
me that this will be satisfactory so that we can get this ac­
count closed up. There has been no such amount set up on 
our books as due you and this is the first I have heard of it. 
We still have some few bills to pay in organization expense 
and it has been of course quite a hardship on us to take care 
of all of these new items.· I feel sure you are going to be 
reasonable and assist us in this way. 

With best wishes, I am. 

Yours very truly, 

(sigued) C. C. LINCOLN, JR., 
President Virginia Table Company, Inc. 

page 353 ~ By Mr. Gordon : 
Q. Was that any additional charge you were 

making or 'vhat had been agreed upon 7 
A. I thought everybody in the organization knew about it 

and thought it was ou their books; it should have been. 
Q. Did you ever drop it? 
A. No, sir. 
Q. Had you ever given Mr. Lincoln any reason to believe 

that you had dropped that charge f· 
A. None in the world. Every person in our organization 

knew that was a legitimate charge; on there. all the time; 
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and w~, of course, thought they knew it and I still think 
they did. 

Mr. Bazile: Have you got the statement accompanying 
the letter of December 20th Y 

Mr. Gordon: I asked for the statement. 
Mr. Bazile: No, you asked for the Haskins & Sells state­

ment. 
Mr. Buchanan: You asked for the additional statement 

between July 31st and that date. · 
lVIr. Gordon: Jf you will show me the statement I will 

be perfectly willing to put it in. 
J\tir. Bazile : You read the letter and not th~ statement. 

page 354 r By Mr. Gordon: 
Q. See if that statement was sent with a copy 

of the letter of December 20thY 
A. Yes, sir, this statement was sent. 

Note: Filed and marked Exhibit R. F. #66, which is as 
follows; 

Decemb~r 20, 1929. 

VIRGINIA TABLE COJ\tiPANY~ MARION, VA. 

TO SOUTHERN .FACTORIES & STORES 
CORPORATION, Dr. 

RICH~iOND, VA. 

To securing the following optio:p.s as per agreement, 
at $1,000 per option · · $11,000.00 

Jones Bros., Jacksonville, Fla. 
George W. Kennedy Co., Jacksonville, Fla. 
M. I{. Jones, Savannah, Ga. 
Jones-Kennedy, Atlanta, Ga~ 
Cochran Furniture Company, Atlanta, Ga. 
Mason Furniture Company, Atlanta, Ga. 
Wood-Peavy Furniture ColJlpany, Macon, G-a. 
Van Meter,· Columbia, S. C. · · 
Sam Burto~ Furniture Company, Asheville, 

N.C. 
Bledsoe Eurniture Company, Danville, Va~ 
vY. A. Bell & Bro., Fredericksburg, Va. 
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Add expenses in connection with inventories as 
per statement 8,826.80 

Total $19,82tf.So 

Mr. Gordon: Here is a telegram dateCL Dec. 13, 1929, from 
Mr. Lincoln to Mr. Fleming. 

Note: Filed and marked Exhibit R. F. #67, which is as 
follows: 

page 355 ~ Pinehurst, N. C., Dec. 13, 1930. 

Mr. Rives Fleming, 
c./ o Cameron Stove Co., 

Richmond, Va. 

Please have Murray mail me today sure care Murphy Co­
lumbia copy statement expenses your organization taking 
inventory after ~.,ebruary. Regards. 

C. C. LINCOLN, JR. 

By Mr. Gordon: 
Q. Who was Mr. Murray¥ 
A. ~Ir. Murray is our auditor and treasurer. 
Q. Mr. Fleming, what effect did the failure of Mr. Linooln 

to comply with this agreement you have stated he made have 
upon your business-the business of the Southern Factories 
& Stores Corporation? · 

A. It was very disastrous. 

Mr. Bazile: We object to that. That is not a proper ele­
ment of damage for the breach of a contract. 

The Court: Why not Y 
Mr. Bazile: Unless it immediately connects itself with 

some tangible pecuniary loss, it is too remote and is not prop­
erly an element of damage. 

page 356 ~ The Court: The courts have gotten away from 
that old doc.trine and wherever the damage can 

be proven with any reasonable degree of c.ertainty they let 
in the evidence. The. old doctrine was very stric.t, but the 
tendency of the modern cases is to relax that doctrine and 
if a party breaks a contract, the damages that would natur­
ally flow from it a.re permitted to be related to the jury. 

Mr. Buchanan: If the Court please, in order that we may 
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get this absolutely straight, the declaration or notice by 
which the plaintiff, I take it, is bound in this ease, sets forth 
first a failure to pay for options; that is the money damage; 
$11,000 is claimed for that and I take it that it makes no 
difference whether his business was disrupted and ruined, it 
can't add any more to that item. I think it is agreed if th~ 
jury should see fit to give him $11,000 and in their judgment 
they thought he would be entitled to it, he wouldn't be en­
titled to anything more. . The next allegation is taking in­
ventories. If the jury sees fit to allow him the expenses and 
salaries claimed for taking inventories, that is the end of 

that, I take it. Now, if the Court please, we come 
page 357} to the crux of the matter and let us see what the 

allegation is and what the declaration says that 
the defendanf agreed to do and what the situation would 
have been if it had complied with its contract as set forth in 
the declaration and by Mr. Fleming. The allegation is as 
follows: (Counsel reads fifth paragraph of notice.) 

Note: The object was argued at length. 

The Court: I am going to permit the evidence to come 
in, subject to being sufficiently definite to go to the jury 
finally and sufficiently definite to show that it flows from 
the breach of the contract. It is admitted subject to those 
restrictions. It may be excluded afterwards if it does not 
come within that limit. 

l\fr. Bazile : Exception. 
Mr. Gordon : Some of the details of this damage will have 

to be supplied by other witnesses who may speak more defi­
nitely, but as long as 1\iir. Fleming was on the stand I wanted 
him to complete -his testimony. 

The Court: I think that is consistent with the ruling of 
the Court, that you are given opportunity to connect this 

with other testimony which would make it deft­
page 358 } nite; if not, it will be excluded. 

Mr. Bazile: May it be understood our excep­
tion runs to the whole line of Mr. Fleming's testimony about 
the damages for the reasons we have heretofore given 7 

The Court: Yes, sir, so far as· those questions are on 
that subject. 

By Mr. Gordon: 
Q. 'Mr. Fleming, what effect did the failure of Mr. Lincoln 

to comply with this agreement you have stated he made have 
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upon your business-the business of the Southern Factories. 
& Stores Corporation? 

A. The result was very disastrous, indeed, from a great 
many different angles. To start with, we were taking gen­
eral orders from other people ; our men were demoralized, 
the management was demoralized, .not knowing who the man­
ag.er was ; our manager was taken from the stores and sent 
out t~king inventories, representing the most important man · 
in the concern to conduct our operations and not there to 
conduct it. We kept on, I think, four men at pretty good 
salaries, contemplating their use in the new stores when we 
went into the merger: I remember Mr. McGehee, Mr. Zachary, 
Mr. Farris and one or two others-Mr. Kimbrell's brother. 

vV e have kept those men, believing we needed them 
page 359 ~ in the larger organization. We were told to 

increase our sales and show all the profit 
we could for these succeeding bankers who were going 
to take the matter up and naturally we pumped sales hard 
and pushed our profits for all we could. That in the fur­
niture business, especially with a company with a limited 
capital, is very disastrous because you can easily get too 
much extended, and that is what we did. We found our 
liabilities mounting very fast and they got out of propor­
tion; our current position became questionable; our banks 
didn't like the position we 'vere in; we found it difficult to 
borrow the money necessary to go on and run the business 
as we wanted to run it, and there were numerous angles 
that caused us lots of trouble a.nd loss. 

Mr. Bazile: No,v, if Your Honor please, as to his state­
ment that his management was demoralized by his managers 
being out taking these inventories, we move to strike that 
from the record for the reason he is seeking to recover 
$17,000 for his managers going out and taking these inven­
tories in another count of his declaration and it is certainly 
not provable ns double damages under the fifth count of the -
rleclaration. 

The Court: You may argue that when you come to it. 
That is a question for the jury to weigh. 

page 360 ~ Mr. Bazile: Exception. 

A. (continued) Those actions we carried out after this 
eontract was dra,vn. 

Q. In the fifth count or fifth paragraph of the" notice of 
motion it is claimed that after these options were secured 
you 'vere assured fron1 time to time that the merger would be 
effected. Is that correct? 
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.A. Yes. 
Q. It is also stated that you 'had to change your methods 

of businebs at the request of the Lincoln Company .. Did 
you do that¥ 

A. Yes, sir. 
Q. And it is also stated that at his request you had to 

busy yourselves in securing extensions of options-

Mr. Buchanan: We don't like to object on the ground 
of his leading, but I think that is extremely leading. 

The Court : I think he is going over something already in. 
lVIr. Gordon: I will waive any further questions along 

that line. 
A. It has been the experience of most every store that 

has this experience tha.t they have been demoralized in such 
interim; that is, between the option and the time you are 

taken over. It is always a very disastrous period. 
page 361 ~ Q. As a result of these negotiations with the 

defendant corporation and the agreement that 
they made did you or not abandon the plan about the $600,-
000 financing which you spoke to Mr. Lincoln aboutY 

A. Yes, sir. We figured to go into this larger merger which 
we were ultunately aiming to go into with ou.r $600,000 
financing we were providing to go immediately into with 
what we hoped ultimately to go into it with our $600,000 
merger; we figured on having twelve stores to start with, 
but they had the picture figured up to twenty-five or thirty 
l'itores and we figured it would probably be better to go along 
with them and then we abandoned our $600,000 and after they 
lost under their proposition we 'vere in no position to go 
back and finance it. 

lYir. Gordon: I desire to introduce the minutes of the direc­
tors of the Lincoln Furniture Manufacturing Company of 
the 2nd of February, 1929. 

Note: Filed and marked Exhibit R. F. #68, which is as 
follows: 

At a meeting of the Board of Directors of the Lincoln 
Furniture 1\'Ifg. Company, Inc., held at the office of the Com­

pany, Marion, Va., on the 2nd day of January, 
page 362 ~ 1929, there were present C. C. Lincoln, Jr., Jno. 

D. Lincoln, J.P. Buchanan, Jno. W. Horne and 
S. C. S'prinkle, being all the Directors of the Corporation. 
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C. C. Lincoln presided and J. P. Buchanan performed the 
duties of Secretary. . 

The President announced that the election of officers for 
the ensuing year was in. ord~r ~nd Jon. D. Lincoln assumed 
the chair. 

On. motion duly made, seconded and unanimously carried 
the following o~cers were elected to serve for the ensuing 
year and until their successors are elected and qualified : 
C. C. Lincoln, Jr~, ;president and Treasurer, Jno. D. Lincoln, 
first Vice-President, Jno. W. Horne, second Vice-President, 
J.P. Buchanan, Secretary, Leon Beville assistant Treasurer; 
and Jno. W. Horne, assistant Secretary. 

C. C. Lincoln, Jr., resumed the chair. 
On motion duly made, second and unanimously carried the 

following resolution was adopted: 

''Be it resolved by the Board of Directors of The Lincoln 
Furniture Mfg. Co. Inc., that the President and Treasurer 
be and he is hereby authorized and directed to manage and 
control the affairs of the Corporation during the ensuing 
year and to execute on behalf of the Corporation and in its 
name all agreements, contracts and paper writings and sign 

all checks on deposit of the Corporation in any 
page 363 ~ Bank which may be necessary or advisable for 

carrying on its business and the Secretary is au­
thorized and directed to sign all necessary paper writings 
of the Corporation and to atfach the seal thereto, and the acts 
of the said officers in and about the said Corporation are 
hereby ratified, approved and confirmed.'' 

On motion made, seconded and unanimously carried, the fol­
lowing resolution was also adopted: 

''Be it resolved by the B.oard of Directors of the Lincoln 
Furniture Mfg. Co. Inc., that the President be and he is here­
by authorized and directed, if in his judgment the same 
shall be advisable, to effect a merger with the Virginia Table 
Company, Inc., upon such terms and in such manner as M 
shall deem proper and any actions of said President in this 
behalf are ratified, approved and confirmed." 

On motion duly made, seconded and unanimously carried 
the following resolution was passed: . 

''RESOLVED, that the President and Directors of the· 
Manhattan Company, New York (hereinafter designated as 
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the Bank); be designated as a depositary of this corpora­
tion and that funds of this corporation qeposited in. said 
Bank be subject to withdrawal upon checks, notes, drafts, 
bills of· exchange, acceptances, undertakings or other order 
for the payment of money when made, signed, drawn, ac­
cepted or endorsed on behalf of this corporation by the fol­
lowing officers and persons, to-wit: 

page 364} C. C. Lincoln, Jr., President. 
C. C. Lincoln, Jr., Treasurer. 

RESOLVED, that the Bank is hereby a.uthorize4 to pay·any 
·such instruments arid also to receive the same from the payee 
.or any other holder without inquiry as to the circumstances 
of issue or the disposition of the proceeds even if drawn to 
the individual order of any signing officer or person, or ten­
d~red in payment of his individual obligation. 

RESOLVED, that the following officers of the corporntion 
and persons, 'to-wit: -

· C. C. Lincoln, Jr., President, 
C. C. Lincoln, Jr., Treasurer, 

and may sign in either capacity are hereby authorized on 
behalf of this corporation to borrow money and to obtain 
credit for this corporation from the Bank, o:p. such terms as 
may seem to them advisable, and to make and deliver notes, 
drafts, acceptances, agre~ments and any other obligations 
of this corporation therefor in form satisfactory to the Bank, 
and as security to pledge or assign and deliver stocks, bonds, 
bills receivable and other negotiable paper, bills of lading, 
warehouse receipts, insurance policies, and certificates, and 
any other property held by or belonging to this corporation, 
with full authority to endorse, assign or guaraJ;ttee the same 
in name of this corporation, to execute and deliver all instru~ 
. ments and affix the corporate seal; and also to dis­
page 365 ~ count any bills receivable or other negotiable 

\: . paper held by this corporation, with full authority 
to endorse the same in the name of this corporation. 

· ·RESOLVED, that J. P. Buchanan 8ecretary of this cor­
.porat~on, be and he hereby is authorized to certify to the 
Bank the names of the present officers of the Company, and 
other persons authorized to sign for it and the offices re­
spectively held by them, together with specimens of their 
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signatures, and in cas·e of any change of any holder or holders 
of such offices, the fact of such change and the names of 
any new officers and the office respectively held by them, 
together with specimens of their signatures ; and 

BE IT FURTHER RESOLVED, that the Bank be 
promptly notified in writing of any change of any holder 
or holders of such offices, and until so notified and receipt 
acknowledged by the Bank in 'vriting, that the Bank shall 
be indemnified and saved harmless from any loss suffered 
or liability incurred by it in continuing to act in . pursuance 
of these resolutions after such change without such notice. 

RESOLVED, that these resolutions be communicated to 
the Bank, and remain in full force until notice in writing 
of their recission or modification has .been received by the 
Bank and receipt thereof acknowledged in writing by the 
Bank, and that J.P. Buchanan, Secretary of this corporation, 
be and he hereby is authorized to certify to the Bank the 

foregoing resolutions,. and that the provisions 
page 366 ~ thereof are in conformity with the character and 

by-laws of the corporation. 
On motion meeting adjourned. 

Corporate Seal. 

J. n. BUCHANAN, 
Secretary. 

C. C. LINCOLN, Jn., 
President. 

Mr. Gordon : Now I desire to introduce these two copies 
which Mr. Buchanan said need not be certified. 

Mr. Bazile: Mr. Gordon, unless you prove the matter about 
which this letter was written actually went through, we are 
going to object .to this. Our understanding is that relates to 
a matter which was never consummated. 

Mr. Gordon: If this is incorrect, you can prove it. It is 
your o'vn statement. 

Mr. Bazile: As a matter of fact, if Your Honor please, 
the defendant was considering a plan which was subsequently 
abandoned and Mr. Gordon wants to introduce statements 
made about the plan which was subsequently abandoned. 

Mr. Gordon: I am going to show it wasn't abandoned. 
~Ir. Bazile: We object to their admission until he proves 
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they relate to a plan that was actually consum.­
pa.ge 367 ~ mated. 

Mr. Gordon: If I don't couple up these com­
munications written by the general counsel and the secre­
tary of these corporations to the clerk of the Corporation 
Commission and the State Tax Commission with what tran­
spired afterwards, then His Honor can rule it out. 

Mr. Bazile: But the mischief is already done. . 
Mr. Gordon: I can't introduce all my evidence at one 

time; I have to take it as it comes. 
The Court: You have a paper you are familiar with, 

but I have no idea what it is. 
Mr. Gordon: I will say this: it is a communication writ­

ten by Mr. Buchanan to Mr. Wilson, the clerk of the State 
Corporation Commission, concerning the union of these two 
defendant corporations and what was proposed to be done 
and the dissolution of the Virginia Table Company, Inc., and 
it was submitted to the State authorities as the basis of their 
action with regara to that matter. ~ 

The Court: That, I think, has a proper place in the evi­
dence under the p]endine;s in this case. Objection overruled. 

1\'Ir. Bazile: We except. 
page 368 ~ M'r. Gordon: It was understood between Mr. 

Buchanan and myself that these copies of letters 
-could be introduced without having them duly certified by 
the State authorities over in the State Office Building. 

Note: Filed and marked Exhibit R. F. ·#69, which is as 
follows: 

Virginia Table Co. Inc.,-IJincoln Furniture Manufacturing 
Company, Inc. 

B. F. Buchanan J. P. Buchanan 

BUCHANAN & BUCHANAN 
Attorneys at Law 

Marion, Va 
Dee. 12, 1929 

(STATE CORPORATION 
OOMMISSION 

~Ir. R. T. Wilson, 
Clerk, 
State Corporation Commission, 
Richmond, Va. 

VA. 
Dec. 13, 1929) 
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Dear Mr. Wilson : 
I enclose you the following papers: . 
First: Unanimous consent of all of the stockholders of the 

·virginia T~ble Company, Incorpo~ated, .to its dissolution. 
· . : .... : This is under the provisions of Chapter 171 of 
page 369 ~ the Acts of 1928, page 600, amending section 3810 

{)f the ·Code and providing that when all of the 
stockholders shall consent in writing to the dissolution no 
meeting of the stockholders or directors shall be pecessary. 

Appended to this is a copy of the resolution of the direc­
tors and a certificate of :the President, Secretary and Treas­
urer as to the names of the officers a.nd directors. I do not 
know that this latter is necessary but we include it. . 

Second: Certificate of the President and Secretary of the 
I.Jincoln Furniture Manufacturing Company IIJ.corporated 
·attached to resolution of directors and stockholders amend­
ing the charter of the Corporation so as to change its naTI!e 
from Lincoln Furniture ~fanufacturing Company Incorpo­
rated to Virginia-Lincoln Furniture Corporation, a.nd also 
changing the capit~l stock ·rrom a maximum of $500,000 pre­
·ferred to a maximum of $300,000 preferred stock and from a 
maximum of 3,000 shares common stock to 10,000 shares com-
mon stoc.k. . 
· According to the charter we have· paid the tax upon a maxi­
mum issue of $500,000 preferred and 3,000 shares of common. 
As I calculate it we are due the State the difference between 
an authorized capitRI in full of $1,300,000 a.nd an authorized 
capital of $800,000. heretofore paid and I enclosed certified 
·check for $100.00 representing the balance. Also certifie~ 

check for $5.00 to the Commission and $4.50 each 
p~ge. 370 } to the Secretary of the Comn1onwealth and ·tl1c 

'Clerk of the· Circuit Court of S'myth County. 
Third : I understand that the State Tax Commission is re­

quired to issue a certified as to the payment of taxes before 
a certificate of dissolution to the Virginia .Table Company 
can be issued. I enclose yon copy of my letter to Mr. Mor­
rissette which explains itself. 
· I sincerely trust that these matters may be passed upon 

. befo~~ the first of the ye~.r as we are arranging all of our 
books accordingly and· wish to start out the new year with 
the changes made. 

In order that the commisison may thoroughly under the 
corporate changes we are making, the foijowing is the ex-
planation. · 

The ownership of the two above corporations is the same 
and the common stock of both is held in the same proporti?n. 
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They are both engaged in manufacturing furniture and have 
the same officers and directors. It is properly considered 
that there is a duplication of effort, especially when all of 
the business is being conducted under the same ·executives 
and with the same bookkeeping and labor force, it is there­
fore resolved to consolidate and it was considered bv the 
board of directors tha.t the simplest way \Vould be to re­
linquish the charter of one corporation after it had con­
veyed its assets to the other. Therefore the Virginia Table 

Company Incorporated has wound. up its affairR 
page 371 ~ and conveys its property to the Lincoln Furniture 

Manufacturing Company Incorporated . whoso 
name it is desired to chang·e and whose capital stock will ·be 
increased to take care of the additional assets. 

You will note that the seal of the Lincoln Company was 
erroneously placed on the certificate for the Virginia Table 
Company. We were unable to nave this reexecuted, for the 
reason that the President had left and we could not secure 
his signature again. I have scratched out the seal however 
nnd placed the seal of the Virginia Table Company thereon. 

Very truly yours, 

(signed) J. P. BUCHANAN .. 
JPB :KS J. P. BUCHAN AN. 

CONSENT OF STOCI{HOLDERS TO DISSOLUTION 

We, the undersig·ned being all of the stockholders of Vir­
ginia Table ·Company, I.ncorporated, a corporation organ­
ized under the laws of the State of Virginia and owning 
10,000 shares of its capital stock being all of the capital stock 
issued and outstanding, do hereby consent to the dissolu-: 
tion .of the Corporation and to that end we do execute thi~ 
certificate to be filed in the office of the Clerk of the State 
Corporation Commission of Virg·inia, to the end that under 

the provisions. of law the said corporation ma.y 
page 372 ~ be dissolved. 

· Given under our hands this the 9 day of De­
. c.ember 1929. 

C. C. LIN·COLN, .JR. 
LAUR..A. D. LINCOLN,. 

By C. C. LINCOLN, .JR.-, 
Attorney in Fact. 

J. D. LIN·COLN 
J. W. HORNE 
S. C. SPRINKLE 
J. P. BUCHANAN. 
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Virginia Table Co. Inc.,-Lincoln Furniture Mfg. Co. Inc~ 
Dec. 12, 1929 · 

State Tax Commission, 
S'tate Office Bldg., 
Richmond, Va. 

Attention Mr. Morrissette: 

Dea.r Mr. 1\{orrissette: 

(State Corporation 
Commission 

Virginia 
Dec. 13, 1929) 

The two above Virginia Corporations which are owned in 
their entirety in the same proportion by the same stockhold­
ers and have the same officers and directors and are now 
jointly operated with the same general office and bookkeep-

ing· and labor force, have determined to continue 
page 373 ~ their business under the charter of the Lincoln 

Furniture ~fanufacturing .Company Incorporated 
(to be amended), The Virg·inia ':f.lable Company Incorporated 
has transferred its assets to the Lincoln Company and it is 
desired to dissolve. 

I have forwarded to the Clerk of the Corporation Commis­
sion the unanhnous consent of all of the stockholders of the 
Virginia Table Company to its dissolution ·and the surren­
der of its charter and it is earnestly desired that the certifi­
cate of dissolution may be issued by the Commission before 
the first of the year as our books have been changed, station­
ery purchased and we are now in fact operating under the 
new arrangement pending .the appoval of the Commission. 

In order to issue the certificate of dissolution it is·necessary 
that the .State Tax Commission certify to the ·Corporation 
Commission that the proper income returns, etc., of the Cor­
poration desiring· to dissolve have been made and I will ap­
preciate it very highly if you will see tha.t the proper certifi­
cate is drawn and sent over to Mr. Wilson .. 
. I know that it is presumptious in me to ask you to do this 

for me, and would not ask you to do so but for the necessity 
of saving time. I know that aU of the returns ha.ve been 
made and there has never been any trouble in any way or 
controversy between the a.bov:·e corporations represented by 
myself and your department, which has not been or ·will be 
entirely and satisfactorily adjusted. 
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page 37 4 r With kind personal regards, 

Sincerely yours, 

JPB :KS J. P. BUCHANAN. 
Cy 
J\llr. R. T. ·Wilson. 
By Mr. Gordon: 

Q. I show you a letter of Janua-ry 8th, 1930, from Virginia­
Lincoln Furniture ·Corporation to Southern Factories & 
Stores Corporation. Please state whether or not you re­
ceived that letter and, if so, did it contain the paster which 
is now pasted to it 1 

A. I can identify the letter. I a.m . not familiar with the 
paster because I don't remember that definitely. 

Q. I want to know whether this paster was on there. 
A. I don't recall that, sir. 

~Ir. Gordon: Do you gentlemen admit that was sent out~ 
~Ir. Buchanan: I don't kno'v anything about that. ·I just 

don't know. I am not in the office. 
1\tfr. Gordon: Mr. Lincoln, was it sent outY 
J\Ir. Lincoln: I don't know. 
The ·Court: If objection is made to it, it can't be introduced 

until properly identifi.ed. 

By Mr. Gordon: 
Q. Who received this letter T 

page 375 ~ A. It 'vas received in the usual way. I don't re-
member the thing eoming in. I have every rea­

son to believe it came in beea.use it is in our possession, but 
I don't remember receiving the letter. Somebody else could 
probably identify it. 

Mr. Gordon: It is signed by S. C. Sprinkle, Traffic Man .. 
ager, Virginia-Lincoln Furniture Oorporation. Was he the 
traffic manager f 

1\IIr. Buchanan: Yes, sir. 
Mr. Gordon: Do you deny the authenticity of this letter? 
Mr. Buchanan: Nat a.t ·all. I don't know anything at aU 

about the paster. 
Mr. Gordon: Mr. Fleming, step aside for a minute. !.{r. 

1\rlurray, take the stand. 

Note: Mr. Fleming stood aside. 
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page 3'r6 ~ HOKE MURRAY1 · 

a witness introduced in behalf of the plaintiff. 
being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Gordon: 
~ Wh-at is your position with the plaintiff corporation f 

. A: Treasurer and general auditor. · _ 
Q. I show yon here a letter from the Virginia-Lincoln Fur­

niture Corporation to which is attached a paster. Please· 
state whether or not that paster was· received from the Vir-· 
ginia Lincoln Furniture Corporation! · -

A. It was .. 

Witness stood aside. 

page 377} RIVES FLE1IING, 
resuming the witness stand, ·testified ·as follows: 

Mr. Gordon: The letter hasn't anything to do with this 
controversy, but it is the paster I am after. 

· Note: Filed and ma:rked Exhibit R. F. #70, which is as 
follows: 

Southern Factories & Stores -Corp.1 

Twenty-five & Decatur Sts., 
Richmond, Virginia . 

January 8, 1930. 

. Gentlemen: _ 
In reference to your letter of J anua.ry 6, we respectfully 

ask that yon 'ldridly return our credit memorandum of $18.50 
as .this is a duplication of our credit #590. 

We find upon checking our ledgers that credit memorandum 
#590 and #483 'vere issued in duplicate. 

-Under ·date of November 18 we ins"trucled· the Southern 
Stores Company at Clumbia, S. C., that tbe #25 china closet 
which was short and mentioned in their letter of November 
l:-5, was placed on our order # 66319 in accordance with their 
instructions of September 4. 

We will check over the invoice mentioned in 
page 378 ~ the second paragt·a ph of your letter and make 

such credit as is necessary in this instance. 
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Thanking you very much for your kindness in this matter, 
we are 

Yours very truly, 

VIRGINIA-LINCOLN FURNITURE CORP. 
(signed) S. C. ·SPRINKLE, 

Traffic Manager. 

(paster attached as follows) 

NOTICE 

Effective January 1st, 1930 .. 

In order to . simplify our records our hvo companies, 
namely-THE VIRGINIA TABLE COMPANY, INC., and 
THE LINCOLN FURNITURE ~IA.NUFACTURING COlVI­
p ANY, INC., will transact their business under the style of-

Virginia-.Lin~oln Furniture Corporation 

Please, after the first of the year address all correspond­
ence and make all checks in payment of accounts due either 
of the above companies to the · 

Virginia-Lincoln Furniture Corporation 
JYiarion, Virginia. 

~Ir. Gordon: Here are the interrogatories under our stat­
ute propounded by the plaintiff to· the defendant: 

'"'In pursuance of section 623H of the Code of 
page 379 ~ Virginia, 1930, the- plaintiff files the following in­

. · · terrogatories to the defendants, ·and to each of 
.them; viz: . · . · 

1. Did the Virginia. Table Company, Incorporated, trans­
fer all of its asse~s to Vh·ginia-Lincoln Furniture ·Corpora­
tion, and if not, what part of its assets were transferred, and 
when was the transfer made? It is understood that in re-

, ferring to the Virginia-Lincoln Furniture· Corporation in 
these interrogatories, the pl·aintiff means the sa.me corporation 
that was formerly named Lincoln-Furriiture 1\ianufacturing 
Company, Incorporated.'' 

}fr. Gordon: You gentlemen I suppose admit that an or-
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der of the Virginia. Ctitporatio:n ,Qfimmissidrt did change the 
name and that the Virginia-Lincoln Furniture Corpora.tiori. 
was dissolved, as st~ted in the notice of motion Y 

J\fr. Buchanan: Virginia Table Company, you mean. 
~fr. Go~d?n: . Yes, the. Vir~inia 'Fa~~~ _ Cqr.npany was dis­

solved. Now .the answer: The VIrgihla Table Company, 
Inc., answered this way: 

''The answer to the first interrogatory is that the deed 
whereby the Virginia Table Comp~y Incor­

page 380 ~ porated sold assets to the Virginia Lineolh Fur.:. 
niture Corpor~.tion is in writing signed by both 

parties and is the formal documentary evidence of the trans­
action. A copy thereof is herewith filed in answer to this 
interrogatory.'' 

The second interrogatory was this : . . _ 
''If such transfer wEts made, was it for the p,urpose of 

eff~cting a rnerger of the. said two corporations?'' 
The answer to that is this : 

· ''In. answer to the second interrogatory the deed herewith 
filed shows the transaction between the parties. The transfer 
was not for the purpose of ef(ecting a merger.'' . 

Third interrogatory: "If such transfer was made, was 
it for the purpose of effecting a consolidation of said hvo 
corporations y'' 

The answer to that is this : ''The ans.wer to the third in;.. 
terrogatory the deed herewith pled shows the. transaction 
between the parties. The t~~i.Iisf-er was not for the purpose 
of effecting a consolidation.'' 

The fifth interrogatory 'vas: "Has the Virginia Table 
Company; Incorporated, been merged ihto Virginia-Lincoln 
Furniture Corporation t'' 

''In answer to the fifth interrogatory, the Virginia Table 
Compa.I;.y Incorporated ha.S hot been . 

page 381 ~ The sixth is this: ·''Bradstreet's mercantile re~ 
port shows that under date of J·anliary. 7, 1930, 

Virginia-Lincoln Furniture Corporatio11 by N. L. Dickinson, 
wrote Bradstreet's as. follows, viz: 'We have your request 
for financial report tlf Virginia~Lincoln Furniture Corpora­
tion dated January 6th. ~JffE:mtive January 1st, we have 
~.erged our t'!o companies, the. Virgi~i~ !~bl~ C'?mP~!:~ and 
.Lincoln Furniture Mfg. Con1pany, and our auditor report~:? 
that he is getting up a statement now; and copy Will b~ mailed 
~o all of the mercantile agencies just a.s · stlon _as possible. 
,Just as soon this report is completed you \Viii roo~ive a 
copy.' Did you write this letter, and if so, did it correctly 
state the facts? Who was your auditor at that time, and who 
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is now vour auditor! What was N. L. Dickenson's connec­
tion with you ~t that tim~, and what is now his connection 
with you~ Did you send Bradstreet's andjot other mercan­
tile agencies copies of the statement referred to in said let­
ter of January 7th, 1930, and if so, file- a copy of the state-
ment with your _answer." 

And their reply to that is this : . . .. 
"Interrogatory 6. In answer to the Sixth In­

page 382 ~ tertogatory, we are advised by N. L. Dickenson 
that he did "'"lite the letter of Jan. 7th to Brad-

·streets •. Mr. Dickenson is a la.yman Without the knowledge 
of technical legal phrases. . The transaction between the two 
corporations is evidenced by the deed aforesaid. ~he two 
companies were not merged. Mr. Dickenson was at the date 
of said letter employed in the office of the Virginia Lincoln 
Furniture Corporation to pass i1port credits of cti.stome·rs an<l 
recommend to the ·executives whether orders should ot should 
not be shipped. He oooupies that position today. A' state­
ment was sent to Bta.dstt•eet and a copy is ~ttaehed hereto. 
1\{r. _Dickenson had no authodty to make this st~tement or 
to bind this corporation. J ,. a.nd the statement that is attached 
I will have to find that afterwards. 

The seventh interrogatory is this: "~~twas the con­
sideration given . or promised to Virgi:fiia Table Company, 
Incorporated, and/or to its stoekohlders by .Virginia-Lincoln 
Furniture Coi.~poration for the transfer of the ass~ts of the 
forn1er to the latt(n•? '' and the answer to tha.t is: ''In answer 
. to interi~oga.tory seven the ~onsideratlon. given 
·pag;e 383 ~ or pi'<nnised to the Virgini~ Tabl~ Company, IIi­
. corporated, by the Virginia Lincoln Furniture 
Co~poration for the sale of the assets from the ~ormer to the 
latter was_ as fol_Iows: The Virginia Table qo~pany had 
become_ indebted in _a very lat'ge atnoun~; to-"~it the sum of 
$119,5~5.60 to th~ Lincoln Furniture Manufact_urihg Co~­
pany, the payment of which 'vas. desired, and the Virginia 
Table Company was unable to make _tlie same in. cash at ·the 
time~ ~he Virginia Table Company through its directors a_nd 
stockholders ther_etipon offered to sell its assets. to the Lin­
coln Furniture l\{anrtfacturing •Company ih considerati()n . of 
the caileella.tion of the said debt and the pay~~n~. by the 
pur~haser of all of the liabilities of the Yitg~nia Tabl~ Com­
party as the same then appeared upon its ~o~ks ~·ll:d "\ver·e 
taken into considerat.ioh irt a statement of said liabilities fttr­
nished said Lincoln Furniture Manufacturing Oorporation_ by 
Virghria Table ·Company\ The ~h~coln Furniture Manufac-· 
turing Company cancelled the said debt of the Virginia Table 
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Company and assumed and paid the said liabilities, in amount 
$211,665.50. '' 

The next interrogatory 8 : '' ln the letter of 
page 384 ~ December 13, 1929, written on behalf of both of 

you by your attorney, J. P. Buchanan, to R. T. 
"\Vilson, Clerk of the State Corporation Con unission of Vir­
ginia, he said : 'In order. that the commission may thor.~ 
oughly· under the corporate changes we are making, the fol­
lowing is the explanation. The ownership of the two above 
corporations is the same and the common stock of both is held 
·in the same proportion. They are both engaged in manu­
facturing furniture and have the same officers and directors. 
It is properly considered that there is a duplication of ef;.. 
fort, especially when all of the business is being conducted 
under the same executives a.nd with the same bookkeeping 
and labor force, it is therefore resolved to consolid~te and 
it was considered by the board of directors that the simplest 
way would be to reHnquish the ·charter of one corpora.tiou 
after it had conveyed its assets to the other. Therefore the 
Virginia Table Company, Incorporated, has wound up its 
affairs and con-veyes its property to the Lincoln Furniture 
Manufacturing Company Incoroprua.ted whose name it is de-

sired to change and whose capital stock will be 
page 385 ~ increased to take care of the additional assets.' 

What official relation did said J. P. Buchanan 
'hold to· you at that time¥ Did said letter correctly state the 
.f~cts1 ;If not, in what respect wa.s it erroneous1 To what 
e:x:ten~ "ras the ·capital stock of Virginia-Lincoln Furniture 
Corporation increased to take ~..are of the additional assets 
transferred to it by Virginia Table •Company, In~orporated 1'' 

The answer_ to that interrogatory. is this: 
''In answer to interrogatory eight, this Corporation bad 

no knowledge except such knowledge as they had by its at­
torney of the letter of Dec. 13, 1929~ In ~itirig said l~tter 
the attorney, J. P. Buchanan, 'vas in -error in regard to the 
ownership of ·the stock of the two corporations. _The .stock..of 
the Lincoln Furniture Manufacturing- Company had been is.­
sued years before to many different persons living in many 
different parts of the country. The stock in the Virginia 
Table Company was owned locally. The official relation of 
J.P. Buchanan to the Virginia Table. Company at that time 
·was that he was en1ployed as its attorney. The tw:o corpora­
tions were not consolidated. The capital stock of the Lin-

coln Furniture ~fanufacturing Company (or Vir­
page 386 ~ ginia Lincoln Furniture Corporation) before the 

sale was 3,000 shares of preferred and 2,000 
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shares of common (par value $100) and after the sale was 
3,000 shares of preferred and 10,000 shares of common, no 
par." 

It was admitted_ on the record yesterday Mr. Buchanan 
was secretary of the corporation. 
· Interrogatory No. 9: ''Give· the names of all of the officers. 
directors and stockholders of each of said two corporations 
at the date when the said letter of December 13, 1929, was 
written, with the number and amount of the shares of the 
capital stock of each corporation held by each stockholder." 

"In answer to interrogatory nine, a list is hereto ap­
pended showing the names of the officers, directors and 
stockholders of the Virginia Table Company Incorporated 
and Lincoln Furniture ~{anufacturing Company Incorporated 
of Dec. 13, 1929. "--and there is a list there: 

'' 10. What amount of net assets were transferred by Vir­
ginia Table ·Company, Incorporated, to Virginia-Lincoln Fur­
niture Corporation at the time the for1ner ceased to do busi­

ness?'' 
page 387 ~ ''In answer to interrogatory ten, all of the prop­

erty and -assets of the Virginia Table Company 
Incorporated were sold to the Virginia Lincoln Furniture 
Corporation.'' 

'' 11. Did you make a contract or contracts with any brok­
ers, bankers, or financial institutions in the years 1 928 
and/ or 1929 to finance the proposed merger of yourselves, 
or either of you, with various furniture stores, including 
those of the plaintiff, and if so, with what brokers, bankers, 
and/or financial institutions were they made, and the dates 
when made?" 

"Interrogatory 11. In answer to interrogatory eleven, 
contracts were made with Haystone Securities Corporation 
and E. H. Rollins & Sons and Foreman National Corporation. 
The contract with I-Ia.ystone Securities Corporation will be 
filed with the deposition of Clarkson Potter. vV r. do· not hnve 
copy of the Foreman National contract. vVe have requr.stecl 
a copy but are informed that the files have been mislaid as 
the said corporation has failed. We will endeavor to secure 
a. copy and forward to you. 

"12. Have you been paid any n1oney on account of ex­
penses incurred by. the plaintiff in services to 

page 388 ~ you or on your behalf in connection with the pro-
posed merger stated in the plaintiff's motion for 

judgment herein, and if so, give the- amounts of all payments 
made to you on that areount, and state when and by whom 
they were made.'' 
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"In answer to interrogatory twelv:e, there was an agree­
ment in the contract with Foreman National Corporation that 
certain amounts would be returned to Virginia Table Com- . 
pany if the contemplated deal did not go through. These 
expenses related only to the taking of the second inventory, 
not the :first. .A. controversy arose as to the amount to be 
paid which was finally settled on the basis of Foreman N a­
tional Company and Caldwell & Company, its associate, pay­
ing the amount due the Auditors for making the audit of 
the various stores, the amount due the engineers .Sanderson 
& Porter and one-half of the amount expend~d. for taking in­
ventories .and paid to the Corporation Trust Company. The 
amount paid to the Corporation Trust Company wa.s $2,425.00, · 
the total amount paid for taking· inventories was $3,617.05 

representing inventories in 26 stores and fac~. 
page 389 } tories. It would be impossible to sta.te how much, 

· if any amount was paid -on account of expenses 
incurred by the plaintiff on behalf of the Virginia Table Com­
pany. The amount was paid by ·Caldwell & Company and 
Foreman National Corporation on the 26th day of Decem­
ber and the 21st da.y of November, 1929, respectively.'' 

''13. Did you receive any money from the Foreman Na­
tional Bank or any of its affiliated corporations on account 
of the expenses stated in the next preceding interrogatory, 
and if so, give the amount and date of payment to you, and 
by whom paid?'' . 

''In answer to interrogatory thirteen, the amount was ap­
proximately Three Hundred Seventy-Nine Dollars and Sev-
enty-nine cents (379.79). · · 

"14. In the counter-affidavit filed by Virginia Table Com­
pany, Incorporated, in this cause on November 23, 1931, it 
admitted an indebtedness of $3,500.00 to the plaintiff. State 
the items constituting this admitted indebtedness 7" . 

''In answer to interrogatory fourteen, the items making 
up the amount of $3,500.00 are represented by re­

page 390 } muneration for services and expense incurred in, 
taking inventories at the request of the Virginia 

Table Company, Incorporated.'' 
No. 15-I will not read tha.t ~nless you want it read. 
'' 16. Did you or either of you set up any credit to the 

plaintiff ·on your books on account of any of the expenses 
and/or services claimed in the plaintiff's notice of motion 
for judgment, and if so, what amount was so set up, and . 
when, and file a copy of the entries showing the same 7'' 

''In answer to interrogatory sixteen, no credit was ever 
set up on the books of this corporation in favor of the plain-
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tiff. This corporation had no means whatever of knowing 
the amount cla.im.ed by the plaintiff until it received a bill 
from Mr. Rives Fleming, President, and this amount nor any 
other amount was ev:er set up on its books as a credit.'' 

Upon the coming in of these answers this order was en-· 
· tered by the Court: "This day came the parties, by their 
attorneys, and Qn motion of the plaintiff it is ordered that 
the defendant do forthwith make full and satisfactory an-

. swers to the first. eighth and tenth interroga-
page 391 ~ tories filed by the plaintiff herein on N ovembet: 

30th, 1931, it appearing to the Court that the an­
swers heretofore filed thereto do not give the plaintiff the 
information to which it is entitled.'' 

The first interrogatory was: "Did the Virginia Table 
Company, Incorporated, transfer all of its assets to Vir­
ginia Lincoln Furniture C~rpora.tion,. and if not, what part 
of its assets were transferred, and when was the· transfer 
made?" and in reply to that they say this: 

''Interrogatory 1. All of the assets of the Virginia Table 
Company, Incorporated, were sold a:n.d conveyed to the Vir­
ginia-Lincoln Furniture ·Corporation.'' 

The next is No.8: ''The change in the capital stock struc­
ture of the Virginia-Lincoln },urniture Corporation was not 
made to take ca.re of any ·additional assets purchased from 
the Virginia Table Company, Incorporated. The preferred 
stoc.k was not changed.· It was decided to change the com­
mon stock from a par value stock to a no par value stock 
and this was done. 

"Interrogatory No. 10: What amount of net 
page 392 ~ assets were transferred by Virginia Table ·Com­

pany, Incorporated~ to Virginia-Lincoln Furniture 
Corporation at the time the former ceased to do business Y" 

This is the amended answer to that: ''We can only give 
an opinion as to the value of the assets transferred and sold. 
No appraisal· was. ever made thereof. These assets consisted 
of real and personal property, including intangible property 
and accounts receivable. It also included goods in process, 
the value of which was entirely problematical. By goods in 
process is meant unfinished furniture. We submit in answer 
to this interrogatory a balance sheet showing the book value 
of these assets as carried by the Virginia Table Company, 
Incorporated, before the sale. This may or may not be mar­
ket value. So far as goods in process are concerned it is not 
market value. Were we to give our opinion as to the value 
of goods in process on the market, we would estima.te their 
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value at about twenty-five per cent. ·of the book value. The 
accounts receivable were, of course, not worth on the market 

face value. No appraisal was ever made of the 
page 393 ~ ·assets whieh were boug·ht as a whole. A descrip­

tion thereof. is contained in the balance sheet fur­
nished. This is the best information ·we can give as to 
that.'' 

Now this is the balance sheet of the Virginia Table Cmn­
pany, Incorporated, at time of sale of a.ssets showing ·amount 
of assets transferred and the . b<>ok value as shown by Vir­
ginia Table Company, Incorporated : Cash, $20,278.82; 
Notes, $6,566.97; Accounts, $402,802.25; Goods ready for ship­
ment, $79,117.60; Goods being manufactured, $82,705.53 ~ Ma­
terials and supplies at cost, $171,817.53; Land, $100,000.00; 
Buildings at original cost, $328,595.30; Tenements, $7,560.00; 
~Iachinery and equipment at cost, $236,417.55; Furniture and · 
Fixtures, $18,266.57 ; Delivery equipment, $1,600.00; Rail­
road siding (estimated value of contract), $4,206.00; Sta-
tionery and supplies, $2,500.00; Miscellaneous, $8,008.07, mak­
ing a total, as I add it up, of $1,479,422.19. "No deprecia­
tion has been taken off the original cost of the above items. 
The Virginia. Table Company, Incorporated, reserves for de-

preciation on property and plant the sum of $1.52,­
page 394 ~ H82.66. It carried a reserve for accounts about 

$12,500.00, but the actual experience in the col­
lection of these accounts showed some thirty thousand dol­
lars uncollected. It also owned common stock in the Lincoln 
},urniture lVIanufacturing Company valued a.t $1.00. It owned 
miscellaneous stocks of various companies of $1,206.00. In 
order to arrive at tbe correct valuation or market value of 
the above, proper depreciation would have to be taken, the 
accounts aged and valued, the market value of inventories 
ascertained, and the value of the goods in process. This is 
the very best information it is possible for us to give, and 
\vhile it does not represent actual or n1arket value, it ·dis­
closes all of the information which we have on the subject.'' 

Appended to that is the :financial condition on February 
lOth, 1931, apparently sent to Bradstreet, signed by Vir­
ginia-Lincoln Furniture Corporation, by Chas. 1\{. Hendry, 
Comptroller. It shows prefered stock, $166,000.00; common 
capital, $~,000,000.00; surplus, $510,809.61; liabilities, $259,-
036.68; capital and surplus being $1,6'76,809.61. 

page 395 ~ CROSS EXA¥INATION. 

By Mr. Buchanan: 
Q. Mr. Fleming, in order that we may distinctly under-
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stand exactly what is cl·aimed in this case, as I understand 
you, you claim the sum of $11,000 for securing eleven options 
on the stores of Jones Bros., Geo-. W. l{ennedy, M. K. Jones, 
Jones-Kennedy, Coohran Furniture Co., Mason Bros., Woods­
Peavy, Van Metres, Sam Burton, Bledsoe, and Bell. Is that 
correct? · 

A. Yes, sir. 
Q. I understand that it is also understood, from letters 

that were read yesterday, that the four Jones stores were 
optioned with the understanding that they all had to be 
taken or none taken. Tha.t is correct, isn't itt 

A. Well, I don't know about that. I didn't option the Jones 
stores. 

Q. Didn't you hear the letter that 'vas read yesterday dur­
ing your testimony' 

A. I remember something said about the Jones stores. 
Q. The total amount that is claimed by you under that ac­

count is $11,000? 
A. Yes, sir. 
Q. The next allegation made as the basis for recovery is 

in connection with the taking of inventories. That includes 
salaries and expenses of v•arious employees of 

.page 396 ~ Southern Factories & Stores Corporation, includ­
ing yourself, aggregating the sum of $17,726.80. 

Is that correct 7 
A. Yes, sir. 
Q. Now the third allegation as the basis of recovery is, as 

I understand it, for the breach of a contract made by Mr. 
C. C. Lincoln with you a.t 1\IIarion, Virginia, on the 19th da.y 
of ,July, 1929., at which time he ag-reed, in consideration of 
your extending the option of Southern Fa-ctories & Stores 
Corporation, and of securing other options, that he would, if 
the merger were not effected, combine the assets of his com­
pany with your ·assets and others and finance later, for which 
you are asking a damage of-

l[r. Gordon: Are you attempting to quote the notice of 
motion~ 

1\{r. Buchanan: No, sir. 
lVIr. Gordon: Because you haven't stated the whole of the 

contract set ~ut in that fifth pa1~agraph. 

Q. (Continued)-~pproxim:a.tely, according to the notice 
of motion, $73,000.001 

A. Yes, sir. 
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: Mr. Buchanan: The Court will understand in cross-ex­
amining the witness upon this third item that we 

page 397 ~ do not waiv:e the. objections which have hereto-
. fore been made to the admissibility of a.ny testi-

mony on that subject. 

Q. Now in addition to the options, the inventories and the 
breach of the contract of the 19th of July, 1929, are there any 
other claims that you are making against this company? 

A. No. . 
Q. Taking tbis up· in reverse order, as to the claim of 

the breach of the contract of the 19th of July was there a.ny 
agreement on the part of Mr. Lincoln to exercise this option 
or purchase your property at the time the first option was 
g·iven? · 

A. Repeat that question, please. 

(Question read.) 

Q. In December, 1928. 
A. Nothing except what wa.s stated in the option. 
Q. But, according to your contention, he did, on the 19th 

of July, in consideration of the extension by you, agree that 
he would throw in his assets if he didn't do sot 

A. Yes, sir. 
Q. I want to ask you if on the 19th of July Mr. Lincoln 

agTeed to exercise the option which you had" given him Y 
. A. He didn't . use those words : exercise the option. As 

stated a while ago, he told us---.stated before that 
page 398 } meeting very emphatically so nobody misunder-

stood in such an impressive way we all trusted 
him about it that he would, if he couldn't finance it through 
the bankers, throw in his assets on the same basis as the 
stores and finance individually. 

Q. Then, as I understand yon, Mr. Lincoln did not agree in 
any event to exercise the option, but did agree that if the 
options weren't exercised under the plan with the bankers 
that he in that event would merge his ;assets with yours and 
the other stores and finance later or individually? . 

A. He .said if he didn't finance through the banks in New 
York or other places that he would throw in .his assets on 
the same basis as ours and form the merger individually. 

Q. Did he state what stores would be included in that sec­
ond set-upY 

A. No, sir, but I think it was understood by everybody any­
body who wanted to come in on that basis would come. 

) 
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Mr. Bazile: Now, if Your Hono·;r please, we move to strike 
out that last statement of his as not being responsive. 
· The ·Court: His understanding? 

Mr. Bazile: Yes, sir. 
The Court: You may disregard that, gentlemen of the jury. 

page 399 ~ By Mr. Buehanan: 
Q. Was there any agreement as to the price­

definite agreement on that day as to the price at which the 
various stores would put their assets in? 

A. No, but he said on the same basis as his, which was 
·equivalent to a. price. We were willing to go in on any basis 
·he went in. 

Q. Did he state upon what basis he would come in? 
A. On the same basis as we did, yes. 
Q. Was there any way at that time fixed of measuring how 

either of you would go in T 
A. No; but nobody was concerned about that; we didn't 

care ; we were willing to go in on the same basis he did, what­
ever that might be. 

Q. Was there ·any time fixed within which· this contract 
·would be completed? 

A. No, sir. 
Q. Were any ·of the terms discussed Y 
A. No, nothing except that on the same basis as his. 
Q. Was the question of the formation of any corporation 

to take care of this additional merger? . 
A. The question arose .as to-not exactly how definitely, 

but it was understood and agreed that we should form some 
sort of corporation and finance later. 

Q. Was that corporation to issue common 
·page 400} stock, preferred stock, debentures or what class 

of securities 1 
A. That wasn't discussed and we weren't· interested in that 

:at all.· 
Q. Then you don't know whether you would have received 

·cash debentures, stock, ·bonds or -securities for your assets T 
A. No, sir, and we didn't care so long as the others ae­

cepted the same thing. 
Q. In other words, at that time you were willing to agree 

to any plan that Mr. Lincoln might in the future present to 
you at such time as he might present itt 

A. On the basis he promised, yes, sir. 
Q. Mr. Fleming, the first option was in writing, was it not? 
A. We had a tentative agreement which was drawn up and 

then lat-er a regular written option was signed. 
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Q. The option of July 20th is in writing, is it not? 
A. The extension was in writing, yes. 
Q. What was the approximate value of the assets that 

Southern Factories & Stores Corporation were transferring 
under that option of July 20th f 
· A. I don't recall definitely, but our statement will show. 

Q. I mean do you remember approximately? I am not 
. trying to get it exact; just asking approximately. 

A. Between $400,000 and $650,000. 
Q. And you say that you made on behalf of your stock­

holders ap. agreement with 1\ir. Lincoln to dis­
page 401 ~ pose of those a.ssets or include them in the mer­

ger verhally without requiring it to be put in 
writing?· 

A. Yes. 
Q. You were willing to do that on account of your confi­

dence in him~ Is that correct~ 
A. Yes, sir. 
Q. Was there any other collateral agreement to that con­

tract of July 20th T 
A. Well, one thing was discussed what would be done with 

our subsidiary company, Southern Factories & Stores Cor­
poration-! beg your pardon; Carolina Parlor Furniture 
Company. That is a subsidiary of ours which is a little fur­
niture manufacturing company in Statesville, N. C.; we own 
all the common stock. Provision was made for the taking 
over of that along with us. 

Q. Mr. Lincoln agreed to do that, did he not? 
A. He said he would do that personally, if necessary. 
Q. And you required it, didn't you f 
A. It was understood, yes. 
Q. And you required it to be put in writing, didn't you 1 
A. No, not in tha.t. 
Q. You didn't? 
A. We required writing· as to the option, but nothing was 

said in writing about the individual merger. 
Q. I am asking you if you didn't require the 

page 402 ~ agreement as to the Carolina Parlor Furntiure 
Company to be put in writing Y 

A. As to the option, yes. 
Q. Why did you have that put in writing and not the 

other? 
A. Because one would be bound by the writing and going 

by the writing of the different contracts and options which 
amounted to leaving· out a very important part of our busi­
ness which he explained couldn't. be put in because of the 
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nature of things, but he said he personally would and did 
give us l·ater a separate contract on the Carolina Parlor Fur­
niture Compa.ny. 

Q. That contract was required by your counsel to be in 
writing? 

A. Yes, because of the v:ery peculiar situation and it 
couldn't be left out unless we had that contract. 
· Q. Why didn't you take J\'Ir. Lincoln's word for the Caro­
lina Parlor Furniture situation 1 

A. Because it was a continuance of another contract made 
several months before. 

Note: At this point the ·Court recessed until 3 :00 o'clock 
P. l\L. at which time the taking of testimony was resumed. 

By a Juror: 
Q. This oral·contract you are trying to prove tl1a.t was made 

I haven't heard any testimony so far to the effect that you 
have called on the Lincoln people to complete the 

page 403 ~ oral contract. vV as that done 1 . 
A. You mean the exercise of the option or the 

making· of the merger? 
Q. I ·am eliminating the n1erger. .A.s I understand it, yon 

are trying to prove an oral contract that in eyent the op­
tions weren't taken up that your company would in some 
shape or form be merged with the ~{arion people and I 
haven't heard any testimony to the effect that you haYe tried 
to get· them to merge with you. 
· A. You mean we haven't asked them to merge with us or 
insist that they merge with us 1 

Q. Yes. 
· A. Well, we ha.ve been working along with them. Perhaps 
that question hasn't been asked me, but we have been work­
ing; along with them and we had been looking to the bankers 
for the fina.ndng of it. Now as to the account-you mean 
the account we have against them? 

Q. No, I understand the ~ooounts have been rendered, but 
what bothers me if this o~al contract should be proved in 
the minds of the jury has there been any breach of the con­
tract on which damages can be assessed 1 

A. Yes; we ha:ve worked with them ever since then, with 
them and right along· with 1\fr. Lincoln, as late as the ·last 
part of 1929 trying to get the n1erger under way. 

- Q. Under the option or under this or.al con-
page 404 ~ tract~ 

A. Up to about October or November under the 
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options and about a month later on individuals, We have 
been pushing just a.s hard as we coulq, doing anything we. 
could to urge our principals, Virginia Table Company, to go 
on with it and we have rendered them every assistance and 
begged them to go on with it, but we couldn't do anythin~r 
beca.use they were handling the ba~ financing, 

Mr. Gorqon: l thll;tlt what the juror wants to ~now if they 
declined. 

By Mr. Gordon: 
Q. Has the Virginia Table Company declined to carry out 

the ·agreement which was made in July, 1929 f 

Mr. Bazile: That isn't what he asked him. He asked hhn 
if he ever demanded-

The Court: I think we can ask Mr. :a,icks : Did you get 
t.he information you desired? Did he answer Y 

The Juror: I understood him to say aft~r the options 
'vere temporarily impossible to be put through that he then 
asked the defendants to get together on the merger of his 
company and theirs and I understood him to say yes, which 
satisfied me. 

By Mr. Buchanan: 
Q. Along that line, 1tlr~ Fleming, isn't it a fact that since 

the. failure of the merger with the last bankers 
page 405 ~ you have neither written a letter, made a visit, 

addressed a communication or had a conference 
in which you request~d the Virginia 'r·able Company at any 
time to merge their assets with you Y 

A. We were working along with Mr. Lincoln, trying to 
help him out befoi·e he threw it down. We had nothing to 
do with it. We· were offering every assistance and begging· 
him to go along, but he dropped the matte!' because he didn't 
want to go in on the merger alone. 

Q. I am asking you if afte:r the last ba.nker 's contract 
failed and if at the time you sent in your bill if you had made 
any effort whatsoever or asked Mr .. Lincoln to merge· your 
business with his or i~ any conference had any communication 
on the subject Y . 

A. No, sir, because we knew it was impossible; he stated 
so. He told us he had done everything he could and he 
wouldn't go on the individual basis at that time. I went 
to the S'tate-Planters Ba.nk with him and he was offered a 
good line and he went to Lynchburg and he was offered a 
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good line and he could have done it on an individual basis, 
but he considered this wasn't the time to go in on a.n indi­
vidual basis. We eouldn 't do anything about it. 

Q. When was tha.t V 
A. The last of 1929 or first of '-930. 

page 406 } Mr. Gordon: As I understand the law and I 
·am sure my friend o~er here does, that the bring­

ing of a. suit of this kind is a suffi~ient request, 
The Court: Tha.t is a. sufficient request as a. matter of law 

to make out the -case, but the juror 'vanted to know wha.t was 
done. I tpink they are entitled to have all the information 
concerning it. 

Mr. Bazile: Your suit was brought a year or eighteen 
months after the time for the alleged going together and I 
think the jury oug·ht to kn()w that. 

Mr. Gordon: No time was alleged. He just said he 
wouldn't merge. 

Mr. Bazile : .All the ne-gotia tiona had ended. When did 
you bring your suit t 

Mr. Gordon: September, 1931. 
The Court: What is the object of this colloquy 7 I think 

unless something is to be developed respecting that testimony 
we had better get along. 

By Mr. Buchanan: 
Q. Mr. Fleming, we w~re discussing at the time of the ad­

journment a written collater&l agr-eement made in July, 1929, 
in connection with the Carolina Pa:rlot Furniture Company, 
a subsidiary of Southern Factories & ·stores Corporation. 

Southern Fa,ctories & :Stores Corporation owns 
page 407 } all of the capital stock pf Carolina Parlor Furni-

ture Company? 
A. No; sir; only the common stock. 
Q. It owns a controlling inter~st in it? 
A. Yes, si:r;. 
Q. And, as I understood you, the agreement as to the 

Carolina Parlor Furniture Company was on the same basis 
as the agreement with Southern F«ctorles & Stores Corpora­
tion; that is, whether the merger was completed or not that 
Carolina Parlor Furniture ,Company would also be taken 
overT · 

A. Yes, sir; to be taken along with us. 
Q. In order to get it absolutely clear: there was a verbal 

agreement with Mr~ Lincoln a.t that time that whether the op­
tion was exercised or not that Carolina Parlor Furniture 
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would be taken over with Southern Factories & Stores Cor­
noration f That is correct f 

A. Yes, sir. 
Q. I want to ask you this: if that is a fact a.nd if Carolina 

Parlor Furniture was to be taken over whether the option 
was exercised or not why you signed this document in re­
gard to Carolina Parlor Furniture which reads in part as 
follows: ''Third-This obligation to purchase and to de­
liver ·Carolina Parlor Furniture Comp~ny being absolutely 

binding upon both parties ; the only conting·ency 
page 408 ~ there being that the Virginia Table Gompany does 

not exercise its option to purchase Southern Fac­
tories & Stores Corporation and the above merger be not 
completed or effected'' f 

A. Yes, sir, we si~lled this as an extension of the agree­
ment about Carolina Parlor Furniture Company. That was 
a peculiar situation. We owned all the common :stock of that 
and some provision had to be made of that outside of our 
previous option or extension. 

Q. I don't believe I asked you tha.t. 
A. I just want to explain why that was signed. 
Q. I asked you why you signed an agreement that thi~ 

obligation should not be binding if the option was not exer· 
cised when you had an agreement· it was to be binding 
whether it was exercised or not, according to your state­
ment¥ "\Vhy did you do that? 

A. I don't know any special reason for it It was just a 
continuation of our previous agreement on this Carolina 
Parlor J:i,urniture Company. I don't know that I considered 
this particular of it very thoroug·hly because we ]{new Caro­
lina Parlor Furniture ·Company could be taken care of some 
way and ~1:r. Lincoln told us time after time that he would 
previous to that and we had his assurance Carolina Parlor 

Furniture Company would be taken care of in any 
page 409 ~ event. It was an insignificant thing, ·outside of our 

regular business, a small subsidiary company of 
which we didn't own the assets or liabilities, but of which 
we owned all the common stock. 

Q. Your counsel, 1\Ir. ~1:urphy, was fully aware of this ver­
bal agreement and understanding, wasn't he? 

A. Yes, he was, I think. 
Q. Wasn't that prepared by Mr. Murphy and sjgned in the 

office of the Virginia Table Company with your signature on 
it? 

A. I don't know whether ~!r. l\Iurpliy prepared it or yon· 
did. I couldn't say .offhand whether he prepared- it or you. 
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Q. You didn't sign the option on the 19th of July? 
.A. No, sir; signed it a day or-two later. 

Mr. Gordon: I will show my friend who prepared it. 
Mr. Buchanan: That isn't it. That is the copy Mr. Mur­

phy sent me. -That is a different paper. 
Mr. Gordon: Identical copies, with your signature on it. 

This one was never signed by you. 
Mr. Buchanan: No, tha.t was signed by J\1r. Fleming. That 

is our copy. 

Q. Mr. Fleming, I hand you another agreen1ent dated the 
20th of July, which was signed by you, in regard to the Caro­
lina Parlor Furniture ·Company, which reads as follows: 
''Whereas, the Southern Factories & Stores Corporation, a 

Virginia corporation, has executed an agreement 
page 410 ~ dated the 20th day of July, 1929, whereby upon 

the tern1s and conditions therein stated it has 
granted the Virginia Table Company, Incorporated, the right 
to purchase from it the property therein described, a copy 
of said option agTeement being ·attached hereto and made 
a part hereof, and whereas the S'outhern Factories & Stores 
Corporation are the owners of the capital stock of the Caro­
lina Parlor Fur·niture Company, but it was not contemplated 
that said stock should be included; now, therefore, this agree­
ment made this 20th day of July, 1929,-

Mr. Gordon: vVhat are you reading from? 
Mr. Buchanan: ... <\.. paper signed by Rives Fleming, Presi-

dent of Southern Factories & Stores Corporation. . 
1\{r. Gordon: That is not the contract. That is not si~·ned 

hy your company. This is the one signed by both pa1~ties. 
You can't undertake to put in a. one-sided contract, when we 
have . the signed contract with both parties. 

Mr. Buchanan: It is signed by 1\fr. Fleming and a.tte~ted 
by the seal of the corporation on it. 

Mr. Gordon: Here is the contract signed by both parties. 
J\1:r. Buchanan: I have no objection to this. 

page 411 ~ Mr. Gordon: Read that because that is signed 
by both. 

By J\.Ir. Buchanan: 
Q. Who made the changes in that contract? Whose hand­

writing is that? 
A. I think Mr. ~Iurphy made it in your presence. He can 

tell you about that. 
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Q. This is his handwriting? 
A. Yes. I think -by your agreement they were made be­

cause there was some contention about that contract when it 
was signed. 
· Q. ''Whereas the Virginia Table Company now has an op­
tion to acquire either by merger,' purchase· or consolidation 
.With the Southern Factories & Stores Corporation six of its 
various stores lo0ated in North and South Carolina; and 
where the Southern Factories & Stores Corporation own all 
of the capital stock of the Carolina Parlor Furniture .Com­
pany of Statesville, North Carolina.; and whereas in the 
above mentioned consolidation, ·merger or purchase it is not 
found feasible to take over the stock of the sa.id Carolina 
Parlor Furniture Company; now· therefore in consideration 
of the premises and the further consideration of $1.00 in 
hand paid the receipt of which is acknowledged and other 

good and valuable consideration, the Virginia 
page 412 ~ Table Compa.ny agrees: · 

First: That upon the settlement of the consoli­
dation and or merger and or purchase under the terms of 
the option above mentioned that it will within sixty days from 
the date of such settlement thereof pay over to the Southern 
Factories & S'tores Corporation shares of stock in the merger 
above mentioned an amount equivateni to Sixty-five Thou­
sand ($65,000) Dollars, said stock to be based upon the same 
value as is pa.id the Southern lPactories & Stores Corporation 
and shall be paid in the same denominations; that is to say, 
50% common non-par and 50% on the same class of preferred 
as is delivered to sa.id S'outhern Factories & Stores Corpora­
tion. Second: Upon the payment of the stock above men­
tioned in the amounts therein denominated Southern Fac­
tories & Stores Corporation covenants and agrees that it .will 
deliver to Virginia Table Company its successors or assigns 
the $65,000. stock in Carolina Parlor Furniture ·Company. 
Third: This obligation to purchase and· to deliver being 
absolutely binding upon both parties; the only contingency 
being that the Virginia Table Company does not exercise 
its option to purchase Southern Factories & Stores Cor­
poration and the above merger be not completed or effected." 
Now I understand you to say that although yon signed that 
at that time you had a binding agreement with the Virginia 

Table Company in any event to merge with South­
page· 413 ~ ern Factories & Stores 6/ 

A. You say we had a binding agreement Y 
Q. Yes; verbal agreement. 
A. Yes. 
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Q. Then why did you say in this contract that it was not 
to be binding if the Virginia Table Company does not exer­
cise its option t 

A. I could only tell you my impression because I can't re­
member exa-ctly that far back, but I know we looked upon 
that as a sooondary consideration. We trusted Mr. Lin­
coln to do what wa.s ·fair in connection with that small in­
terest we had in the company. We had lots of papers to 
dra,v, hurrying- as f.ast as we could. We might not have 
covered every point in there. We felt sure Mr. Lincoln would 
do what was right by this· Carolina Parlor Furniture Com­
pany. 

~Ir. Buchanan: I offer this contract now in evidence. 

Note: Filed and marked Exhibit R. J:!,. #71, which is as 
follows: 

page 414} .STATE OF VIRGINIA, COUNTY OF SMYTH 

VIRGINIA TABLE ~COMPANY INCORPORATED 
.AND 

SOUTHERN FACTORIES AND STORES ·CORPORA­
'£ION. 

AGREEMENT: 

This agreement entered into tl1is the 20th day of July i929 
by and· between the above mentioned parties. 

WITNES'SETH 

THAT WHEREAS the Virginia Table Company now has 
an option to acquire either by merger, purchase or consolida·­
tion with the Southern Factories & Stores Corporation six 
of its var~ous stores located in North and South Carolina; 
and 

vVHERE·AS the Southern Factories & Stores Corpota:tion 
own all of the capital stock of the Carolina Parlor Furni­
ture Company of Statesville, North Carolina; .and 

NOW ·THERE,FORE in consideration of the premises and 
the further consideration of $1.00 in hand paid the receipt 
of which is acknowledged and other good and valuable con­
sideration, the Virginia Table Company agTees; 
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FIRST: That upon the settlentent of the consolidation, 
and/or merger and/or purchase under the terms of the op­
tion above mentioned that it will within sixty days from th~ 

date of such settlemeii.t thereof pay over to thu 
page 415 ~ s·outhern Factories & Stores Corporation Shares 

of stock in the merger above mentioned a.n amount 
equivalent to Sixty-five Thousand ($65,000.) Dollars; said 
stock to be based upon the same value as is paid tlie Southern 

· Factories & Stores Corporation and shall be paid in the same 
denominations; that is to say 50% common non-par and 507o 
on the same class of preferred as is delivered to. said South· 
ern Factories & Stores Corporation. 

Second: Upon the payment of the stock above mentioned 
in the amounts therein denominated Southern Factories & 
Stores Corporation covenants and agTees tha.t it will deliver 
to Virginia Table Company its Successors or assigns the 
$65,000. stock in Carolina Parlor Furniture Company. 

Third: This obligation to purchase a.nd to deliver being 
absolutely binding upon b<>th parties; the only contingency 
there being that the Virginia Table Company does not exer­
cise its option to purchase Southern Factories & Stores ·Cor­
poration and the above merger be not completed or effected. 

Fourth: This afreement is based upon the audit made 
of Carolina Parlor Furniture Company as of dat~. January 
3~ 1929, and it is .further covenanted and agreed that the 
Ca.rolin~ Parlor Ic.,urniture Company has not since that date 
and will not until this agreement is carried into effect issue 
any bonded indebtedness or incurred any indebtedness or 

carry on any transactions except in· the ordinary 
page 416 ~ and regular course of business, nor has it ·or will 

it until this agreement is· carried into effect he­
come contingently liable by reason of contracts of endorse­
ment guaranty or otherwise than in the usual and ordinary 
course of business. 

Fifth: It is further understood and agreed that the trans­
fer of this stock shall be upon the sa.rne terms and conditions · 
and with the smne 'varranties and representations as are 
-covered in an option of Southern Fac.tories & Stores Cor­
poration to Virginia. Table Company dated July 20, 1929. 

VII~GINIA TABLE COMPANY 
By (signed) J. P. BUCHANAN, 

Attorney· in Fact. 

SOUTHERN F .&CTOR.JES & STORES ·COR­
PORATION 
By (signed) RIVES' FLE.MING, President. 
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page 417 ~ Q. You had general counsel at that time-Mr. 
Murphy? 

A. Yes. 
Q. He had absolute knowledge of all the facts and circum­

stances which you did, didn't he? 
A. Supposed to have. 
Q. All of the papers and options and 'vritten agreements 

that were drawn up in connection with this entire transaction 
were most carefully scrutinized by him as an attorney and 
changes made aooording to his understanding of the agree­
ments, the final drafts prepared and then signed 1 

~Ir. Gordon: We object to that. ~Ir .. Murphy is here to 
testify for himself as to whether he examined those things. 
T-Iow can Mr. Fleming sayY · 

The Court: If ~Ir. Fleming knows, he can testify. 

A. You mean all these with your company? 
Q. Yes. 
A. As far as I know lfr. Murphy saw all of these we did 

sign. 
Q. That paper right there was examined by him-the last 

exhibit was examined by hhn and alterations made in his 
handwriting 1 That is correct 1 

A. I don't know that. It looks like Mr. Murphy's hand­
writing. He can tell you that. 

Q. And yet you still say that a valid a.nd bind­
pag·e 418 ~ ing _ ag·reement to purchase $400,000 ·worth of 

property was entered into ve:rba.Uy without any 
writin~r and with the full knowledge of your counsel¥ 

A .. Not' necessarily to buy it,· but to merge it. 
Q. In other words, you were to dispose of it for a valuable 

consideration in some way Y That is correct T 
A. Yes. 
Q. Now, 1\{r. Flmning, this agreen1ent of the 20th of ,July 

was executed as the result of the conference on the 19th of 
July -at Marion, I believe¥ 

A. Yes, sir. 
Q. You knew what you were signing- when you signed it? 
A. Yes, sir, I think so. 
Q. The· option contemplated the property of the Southern 

},actories & Stores Corporation, did it not? 
A. Yes. · 
Q. That was the subject-matter 7 
A. Yes. 
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Q. And the verbal agreement which you have alleged also 
contemplated the property of the Southern Faetories & Stores 
Corporation Y 

A. Yes, and others. 
Q. I want to quote you from tlJ,is contract-this clause, which 

was signed by you: ''It is further understood and agreed 
that all the .covenants made in this option by t~e 

page 419 } party of the :first part' '-that is, Southern Fac­
tories & Stores G>rporation-' 'are binding on 

the Southern Factories & Stores Corporation, their -assigns 
and successors, and that the entire agreement in regard to 

. the subject-matter of this contract is in writing and includecl 
h-erein and that there are no verbal agreements or under­
standings of any kind or character in addition to or in con­
flict with the provisions of this contract and that no agree­
ment hereafter made as addition to or ·amendment of this 
agreement shall be valid unless incorporated in writing". 
How did you happen to sign that stipulation when you say 
you had a v:erbal agreement in addition thereto Y 

A. Because we had a verbal agreement--

Mr. Gordon: I am rather surprifoed that my friend should 
ask this witness that question after the very point was ar­
g:ued an hour and a half yesterday afternoon and Your 
Honor held ~hat he was precluded from showing the verbal 
contract there by virtue of tbat very provision of that eon­
tract. 

The Court: Is that the provision in the option Y 
Mr. Buchanan; Yes. 
The Court; I ruled on that. 
Mr. Bazile: We hav:e a. right to test the veraeity of this 

witness and the aoouraey of his memory. 
The Court: By referring to irrelevant test.i­

page 420 ~ mony? 
Mr. Bazile: We are cross examining him as to 

what he signed and why he signed it. Your Honor ruled that 
his verbal testimony that he had a separate contract was ad­
missible, but by that we don't admit that he had such a eon­
tract; in fa-ct, we deny it, and we have a right to show by 
cross examination that he is mistaken when he sa.ys ·that he 
had such a eontraet and the object of this cross examination 
is to show that .Mr. Fleming is mistaken when he .says he 
had such a contract. It certainly is not probable Jle. would 
sign such a stipulation of this kind if,· in fact, he had a ver­
bal contract, and W·e have a rig·ht to test his accuracy for the 
benefit of the jury. · 

The Court: Objection overruled. 
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A. On the 19th we had an agreement with Mr. Lincoln 
which provided for our signing an option on condition he 
would merge the stores. He had agreed on the 19th he would 
do this and this is simply a repetition or extension of a pre­
vious condition agreed to because he promised to merge in ... 
dividually if he didn't exercise the options. 

Q. I will also quote from this contt·act: ''The party of the 
first part' '-Southern Factories & Stores Corporation-'' for 
· and in consideration of the sum of $1.00 paid, 
page 421 } cash in hand, by the party of the seeond part, the 

receipt whereof before the execution and deliv· 
ery of these presents is hereby acknowledged, hereby jointly 
and s·everally grant, and give unto the party of the second 
part, its successors and assigns, the sole and ex.elusive right 
and option for the period up to and including Octoper 18, 
1929, to purchase of and from them the following described 
property.'' If the consideration was what you stated, why 
wasn't that put in· there, instead of a dollar 1 

A. Because you usually put one dollar in there, I under­
stand, and the eonsideration was discussed afterwards. 

Q. Do you mean to -say it is your understanding that the 
consideration of a controot of this kind, obligating a 'party 
to buy $400,000 worth of property, it is usual to omit it and 
not place it in the contract 7 

A. The contract goes on here to show the. conditions un­
der which this property will be bought. One dollar is just a 
matter of form to start the oontract. 

Q. Can you give any reason why when all of these other 
papers, voluminous as· they are, and all these conditions were 
placed in writing· down to the v:ery laat stipulation, that the 
most important one of them all was not in any way reduced to 
writing? 

A. Yes, because Mr. Lincoln, in whon1 we had 
page 422 } implicit "confidenee, told us on his word of honor 

as a man he would go through with it, and we 
trusted him. 

Q. Then why w-ere these other supplemental contracts re­
duced to writing 1 Why didn't yon trust him ~bout those f 

A. Simply because they were extensions and repetitions. 
Q. You were trusting hin1 in a new matter, but wouldn't 

trust him on the extensions 1 
A. Yes, sir, and the further we went the less we felt like 

trusting him. 
Q_ Mr_ Fleming, on the 12th day of Oetober, several IDDnths 

after July, you executed another agreement in writing as 
follows : ''This agreement, made this the 12th day of Oe. 
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tober, 1929, between the Southern Factories & S'tores Cor­
poration of the first pa:.rt and Virginia. Table Company, In­
corporated, of the second part. Witnesseth, whereas the first 
party has : heretof<>re granted·· .to the. second party an option 
to pur.chase th(3·property'tht!rein named upon the t~rms there­
in stated, reference-being made to said option for a full and 
complete description of its terms; and· whereas it is desired 
to extend the tenn wherein the option may be executed until 
December 1, 1929, until 12 :00 o'clock noon on that day; no'v 
therefore in consideration of the sum of $1.00 in hand paid 
and acknowledged, the first party hereby grants unto the 

second party the exclusive right and option· to 
page 423 ~ purchase the property in said option named upon 

the tern1s therein stated (except as herein al­
tered). up to and including December 1, 1929, and specifically 
covenants and ag-rees that if the second party shall on its 
part do and perform all matters and things in said option to 
be by it done and perfonned that the first party will on its 
part execute the bill of sale· named in said option and ·also 
carry into effect a.U of the covenants and promises in said 
option to be by the first -party done and performed." No'Y 
if you had a valid and binding agreement verbally, as you 
say, to take over· your property, ·why would you execute a 
paper of that character! 

A. That is simply an extension of the option that had been 
in effect ever since October, 1928; extended four or five times. 

Q. Why extend the option when you had a valid agree­
ment to buy or to merge Y 

A. I don't quite understand what yon are getting at. 
Q. If you had a. valid agreement to take over your prop­

erty, what is the use of extending an option Y 
A. Because you requested it and we gave you an· option. 
Q. Do you think we would request it if we had any idea 

it was any valid contract to purchase? 
A. Carrying out your -contract, 'vhetlier you would carry 

it on as an inclivida.ul nwrger or whether you 
page 424 ~ would exercise the options. · · 

· Q. You also say in here that all of the remain.J · 
ing terms and conditions of the said option and all of its terms 
except as herein specifieally: ftltered . or amended remain un­
changed and binding upon both parties until twelve o'clock 
noon December 31st, 1929? 

A. Yes. 
Q. And one of those conditions was that there was no ver­

bal agreement before or after or in addition to the optioil.: 
contract. Did you have that in contemplation when yon 
signed this f 
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A. I have to repeat myself. ~Ir. Lincoln promised to take 
these different units and form an indivdual merger if he 
didn't exereise these options, whieh we extended from time 
to time. This is but an extension. . 

Q. Mr. Fleming, I think a member of the jury asked you 
this morning in regard to profits and you replied that the 
profits would belong to the Virgina Table Company-

·A. Virginia Table Company organization. 
Q. Aren't you mistaken about that¥ 
A. No, .sir. . 
Q. Doesn't the option provide that your property was to 

be taken over as of January 31st, 1929? 
A. That is right. . 

page 425 ~ Q. And that thereafter that there ·would he an 
audit as to transactions occurring thereafter and 

that all the money would be retained by the Southern Fac­
.tories & Stores organization T 

A. No, sir. From J anua.ry 31st it ·went into the mutually 
merged companies-Lincoln Chain Stores ·Corporation. TJ p 
to the 31st of Jan nary it 'vas our profit or loss, I was advised 
.on many occa.sions, and our inventory was taken as of Ja.nu­
arv 31st. 

Q. you never turned those profits over to anybody' 
A. What profits f 

_ Q. I mean the Virginia Table Company didn't receive any 
profits? 

A. I don't kno'v anything about tha.t. 
Q .. Oh, yes, you do. You know the Southern Factories & 

Stores never turned them over. 
A. I don't kno'v offhand what profits you are talking about. 

I know nothing was turned over to anybody. 
Q. What I am trying· to get at is this-I am not sure you 

know: if this option was exercised you 'vould be paid for 
your property as of the 31st day of January f 

A. Yes, sir. 
Q. That is correct? 
A. Yes. 

· Q. Now as to transactions after that time was 
page 426 ~ the money in the bank the property belonging to 

the new ·organization Y 
A. Yes, sir, after tT anuary 31st it was to be the merged 

organization. We kept our cash separate so that could be 
done. After January 31st we felt we were working for the 
new organization. 

Q. I ·am just asking that question because I know in sev­
eral of your contracts that no cash was to be turned over in 
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any way, but I have forgotten whether it applied to your 
company or not. In case the option had been exercised those 
profits-what I am trying to get at-those profits wouldn't 
have gone to Virginia. Table Company, would they? 

A. They would have gone to the new organization. 
Q. Of which you are a party T 
A. Yes, sir. . . . 
Q. It would have redounded to your benefit as well as the 

benefit of the others T 
A. Yes, in the same way. w·e were a small unit in the 

new organization. . 
Q .. Now who was present at this meeting in Marion on 

July 19th? 
A. Sixteen or eighteen people. I -can recall some of them~ 
Q. Would you have any objection to stating who you reca~l 

there? 
A. 1\tir. l\furphy, Mr. Kimbrell and I, repre­

page 427 ~ senting Southern F'actories & Stores Corporation, 
and I think Mr. Tom Gilliam; Dr. Max Barnett, 

from New Orleans; l\fr. Miller, from Wilmington; Phelps & 
Armstead, from Roanoke; Mr. Wood or Peavy, of Wood­
Peavy Company, and several others-l\Ir. McGehee, from 
Lynchburg, was another, I think. 

Q. Did all of these gentlemen who were present at that 
time hear this verbal contract made by Mr. Linco-ln? I be­
lieve you stated it was made to all of them. 

A. I wouldn't say all. ·All in the room, I suppose. 
Q. It was a general statement made to all of them as a 

consideration for the renewal of their option Y 
A. Yes, sir. 
Q. It applied to each one equally? 
A. Yes, sir. 
Q. As well as to the others Y 
A. Yes, sir. 
Q. There had been no retraction on the part of Mr. Lincoln 

in October of this verbal agreement, had there¥ 
A. Not so far as I know. 
Q .. And in October you still had with Mr. C. C. Lincoln, Jr .. 

a binding agreement tha.t if the merger were not consum: 
ma.ted that he would merge with your company and a few 
stores and finance later Y 

A. Yes, sir. 
Q. You are certain about that Y 

page 428 ~ A. I don't know the definite date, but we kept 
a live option with him all the time. · . 

Q. I mean in October that contract was alive? 
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A. 1929 or 19307 
. Q. 1929. 

A. Yes. 
Q. And he and you both knew it 7 
A. I think it was still in force then. 
Q. It hadn't been termina.ted then? 
A. I don't kno'v what time it expired. I don't know the 

definite date of expiration. 
Q. You said there wa.s no date of expiration. 
A. The thing was extended for so many times. 
Q. I am talking about the verbal agreement. 
A. Oh, yes, that was in existe·nce then. 
Q. In October to take over your stores or merge your 

stores, and Mr. Lincoln knew about itT 
. A. Yes, sir. 
Q. This letter reads: Mr. C. C. Lincoln, Jr.-October 

28th : ''There is one thought that forcibly impresses me 
that may not hav·e occurred to· you, which convinces me that 
it might be best to consolidate indivdually such uni~s as are 
agreeable, and underwrite later." Now if you had a bind­
ing contract with Mr. Lincoln to consolidate individually and 

· underwrite later why did you write that letter 
page 429 ~ telling it might not have occurred to him to do 

that? 
A. We were writing him to go on and finance indivdually. 

We were in favor of this in preference to a big merger and 
we told Mr. Lincoln so all the while. Instead of going into 
a. large merger I had suggested tha.t soon after we started, 
that we ought to start with twelve or eighteen stores and go 
-on as best we can, that with twelve or eighteen stores it 
wasn't necessary to finance in New York. I hav-e suggested 
that rig~t along with ~£r. Lincoln. I simply reminded him 
of this while he was negotiating with the banks. 

Q. Hadn't he already agreed to do that with you Y 
A. Yes, sir, to go on with that. 
Q. If he had ~greed to do tha.t with you, why did you say 

that might not have occurred to him T 
· A. He agreed to do that, but he was still working on the 
bank finaooing and I wrote him and said rather than that to 
go on with the individual financing we had discussed. 

Q. I am not -asking you that. If you had this agreement 
and he knew it why would you say in this letter: ''There is 
one thought that forcibly impresses me that may not have 
occurred to you'' 1 · 
· A. That is, the advantage of this. I was trying to impress 
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on him for sometime the advantage of having. an 
page 430 ~ individual merg·er instead of a big merger, but he 

never would see it. 
Q. Is that your signature T · 
A. Yes, sir. 

Mr. Buchanan: I offer that in evidence. 

Note: Filed and marked Exhibit R. F. #72, which is as 
follows: 

Mr. C. C. Lincoln, Jr., 
.lVIarion, V a. 

Dear C. C.: 

October 28, 1929. 

. How- are you getting on in New Yorkf When you have a 
minute to spare, please advise me of developments. 

There is one thought that forcibly impresses me that may 
not have occurred to you, which convinces me that it might 
be best to consolidate individually such units as are agree~ 
able, and underwrite later; that is some stores might con­
solidate individually with the prospects of a later under­
writing whereas if the underwriting has' been abandoned they 
might not consider it. 

With kindest regards,. I am 

Yours very truly, 

(signed) RIVES FLEMING, Ores .. 
Cameron Stove Company. 

page 431 ~ By Mr. Buchanan: 
Q. ~Ir. Fleming, there were a number of letters 

introduced, .but you didn't introduce all the correspondence, 
did youf 

A. Yes, I think so. . 
Q. This letter is in evidence, "·hich is the reply of Mr. 

Lincoln: ''Dear ·Rives: Answering your letter of October 
28 I can assure you that we are. not asleep in working on 
this proposition. It is needless for me to say tha.t due to the 
recent collapse of the security market that we will practically 
have to abandon any idea of doing public financing at this 
time. We are working on a proposition to get this done 
by private financing or in other words in effecting a merger 
without underwriting. I hope to have ·something interest­
ing to report on this within the next week or ten days and 
you may rest assured that 've will pass this information on to 
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you. Yours very .truly, C. C. Lincoln, Jr." This letter 
was in reply to the letter we have just read. Can you give 
any reason why you didn't give both letters to Mr. Gordon 1 

A. I don't think either one has got any bearing on it. 
I got out the letters I thought important and gave to him. 

1\fr. Gordon: What did you ask himY 
Mr. Buchanan: Why didn't he give that letter to you. 

The vVitness: I got the young man in the office 
page 432 ~ to go through the files, which are very voluminous. 

I expect you will find other letters over there 
about things having no bearing on this~ case and I don't think 
this has a~y bearing on it. 

Mr. Gordon: I think it has a lot of bearing. · 
The Witness: Well, I didn't. It was no intention to leave 

it out. 
Mr. Gordon: I hope you won't express that opinion for 

me. I think it bas a lot of bearing. 

By Mr. Buchanan: 
Q. "Why were you suggesting to Mr. Lincoln something 

that he had already agreed to do Y . 
A. S_imply trying to impress on him the advantage of that 

kind of merger instead of the way he was working on this. 
Q. You were tr;ying to remind him of his obligation to you? 
A. Trying to impress on him the advantage of going to 

work and merge individually instead of through the banks. 
Q. Wasn't that what he promised to do? 
A. Yes, sir, but he was still working on the banks. 
Q. Why did you say: ''It may not have occurred to you to 

merge individually''? 
A. No. 
Q. Yes, you did: "There is one thought that forcibly im­

presses me that ma.y not have occurred to you, 
page 433 ~ which convinces me that it might be best to con­

solidate individually such units as are agreeable, 
and underwrite later": which is what you say he verbally 
ngreed to do in July. 

A. Yes. 
Q. Now why .did you say to him it may not have occurred 

to l1im in October Y 
A. I don't know why I used those words exactly. I know 

I was simply trying to urge Mr. Lincoln to go on with in­
dividual financing, as I have from the very time he missed 
his first bank agreement. After that we have urged all the 
time individual financing. 



Q. -Mr. Fle_Ihing, you s·ay your company ili_ the latter part 
of 1929 and in 1930 was- not as profitabl~ as it might have 
been and expenses were a little greater. Is that coriectY 

A. Certainly net so pr~fitabl&. . -
Q~ You also stated this mormng that- tlutt ·damage ·was 

due to the failure- of -Mr .-_-Li~coln to comply ~t~ his contract. 
Is that correctY·.- - . · · · · ·· · · ' 

A. Ye~-, sih · · ·· · ... :~ 
. Q~ Now -do- you .-thiri.Ir ther~ wet~ tt.hy o~her co~ditions in 

the ~&uri. try- in· th~ I-atter-~pa~t 'Of 192·9 ahd 1930 that ~ht 
have c~us~d_-tlre bUsitre.s~ to ·be a little le8s profitable than it 

· ha.d;~eB-h -before thiit timet 
page 434 } A. I- wo'Qldn 't say eve:ry loss We ha:d was· tJue 

ti>· this triihstihtien; but J mow of many that did 
cause loss~ . · · - _ _ . 

Q. Were there any ·oJber matters that. caused--you a toss-;.. 
~1iy ot-her condithnis hi the· count-ry getlera~y-· to give· you 
a less profitable business <iuring that p~rioa. t 

A. I didn't have anything to do with the operation of( the 
stores and I know very little of the operations of the ·stOres~. 
1; woubln 't att~kftpt t(:) trell you \vhy they h)'st 11hd about what 
they lost. . . 

Q~ You iire pre'sideht o~ the company Y 
:A~ Y e·s; sir, not aeti\te, thoUgh. 
·Q. DO you think the ifidusttial conditions of the country 

had anything in t-h'e wurld to do With the profits in the bitsi­
nesst 

A. ·You win haW to a.Sk som'e furniture man who knows 
better wha.t:t-1\e fUrmthte hushie·~s w·as doing in that year. 
I thirtk we ha,ve. -men to tell ¥o\i that. 

Q. You doh 't·kno'\Vtwhether it was affected oo·r il.ot't 
A. No, sir.· 

•. :· 
1
., .. ,:. - .: ••. t ..... l 

-Mr. Gord~n ': Y~uif.·cciv:n clieftts·were '~qtn~ a bo(}Uiing busi~ 
ness in 1929.· . · · . ' ·- · · · .. 

M:r~ Bttc~·anan: -~.!i bo·omed uiitil 0Gtob~f::. :. . . :J. _. . _. ·: ;-. :. 

: · Q. Your concern was not a.n established bon·ceril at the 
time tiiis option was taken, .was· itt , · 

A. Establi$hed about a ·six or eigh-t mb_~\hs. 
p.~ge 435 ~ . Q. You had formed a merger yours-elves, I ~~ 

J • - . lieve, 'Of ~e~tafil st()res at that tiine y . 
A.. Ytes. , 

~ -: Q~ You hoped·it- iVould :00 ~- strcc~ssY 
~. It wa:s a ·success; v.e:ry-· s1lccessful. 

_,. Q. You could tell in eight months tini.e.t 
. . . ... , l 

·~· 
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A. Yes. 
Q. Witlitltit any tliflieultyt 
A. Our profits sho:wed very large. 
Q\ Very l"-rge during that period t 
A. Yes. . _ 
Q. With what compafiy did yuu have a binding contr~~t to 

underwrite your preferred· stockY · · · 
. A. A firm in Atlanta. . I didn't handle. it; Mt. Murphy 
and M:t .. -Kiblbrell can tell you_ about that. :. . . ···~:t·· 1 .. · ~ 
: Q·. J.:Ia ve y~)i a eont:t~ct Jiete f . . 

A. No,. sir. =we made an, agr~ement With thetn. Mr. Mu-T­
phy anti Mt. Kimbrell handled it-. I had nothing to do with 
lt~ . 

Q. Do ·you -know whether that' ag.reement was binding or 
~ot? ; -~ . - -~ · ·4 - r -· ,_. • • , 1 . t • 

A. I ~agine so, but they can te~l y~u· b~ttet:1tliap J ~an· . 
. Q. ¥on don't know yourself wlfuther.:.___ · · .,~·:: 1~·: , 
A. I said we had ah agreement. . 

· Q .. Do you know that from your own kno:wl~dge -or hear• , 
say? . 

A. ·From talking with our aUdrn~y and out-manager. 

page 436 ~ Mr. Buchanan: I think that ought 'to be stricken 
out~ · · - ,· . 1, 

Mr. Gordon : He is the pre(;iuent of the cotporatio·n. 
Th~ Oourt e If he d~esn 't kfiow that of ·his own. kn~wledge 

it is h~arsay~·· . . 
Mr. .G·ord-on: I reckon that is cO:rtect; ·al~ough I should 

th~nk that information that c'Omes ta the president of the cor­
poratit)n through the other 6fireers ahq. m~mbers o£· the· or;. 
~api_zat~9n wouldn't c<>me strictly. w~tliih the hearsay r~e. 
· The Court : · The rule. is that d~ta ·and memtlranda lrept 

in tlle usual course of business and &.'cted on by the corpora-
tion is admissibl-e~ · 

··Mr. Gordon: I don't object .. Let it· go out" beca\ls'e we 
Will prove it by. these other gentlbmen anyhow. 

By Mr .. Buochanan: 
:· Q. 4-re ther:e any t>ther mat~ers ~you have testi:fred to on tn.­
formation here or have the other matters been of yo'Ur ·oWft 
knowledge? 

A. I.beg your p;ard·o~~ · .. . .. , : . ·_ · ·· . 
. Q. H~ve,yoii tres~ifie'd to'any'othl~r·matters here oii 'infor­

. nia~ion or is ~verything you httve stated of ·y6ur own klrowl-
eage y ·. •r.• •• 

· 4· y~u :t;ne~~ hearsay ·evi.'denoo¥ 
·- '. -

{'· 

~ .. 
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Q. Yes. 
A. Why, I think I tried to stat~ it in the beginning-

page 437 r Mr. Bazile: Do I understand Your Honor to 
rule his statement out Y 

Th:e Court: It is withdrawn. I don't have to rule on it. 

By Mr. Buchanan: 
Q. You are complaining, as I understand, of Mr. Lincoln 

because he asked you to sell more goods and make more 
profits ; is that correct Y 

.A.. Well, we didn't complain. We said he req'!lested us to 
do that which resulted in a loss to us-rather, an extended 
position 'for us. 

Q. In other words, you lost because you sold more goods 
than you should have soldY 

.A.. I didn't say lost; I saicJ. put us in an extended position; 
increased our liabilities to· the point where our credit was 
impaired .. 

Q. Because yon sold more goods and· made more profits 
than you ought to have made! 

.A.. Bought more goods and sold more goods than we should 
have bought and sold. 

Q. You made a profit on all you sold, didn't you t 
.A.. Yes, supposed to have made a profit. 
Q. And you lost money because you made more profits f 
A. I didn't say lost more money. 
Q. Did you make money becaus-e you made more profit t 

A. Certainly, we did. 
page 438 r Q. Have you ·given Mr. Lincoln credit for that! 

A. It doesn't do us any good if we get in a 
position where we can't pay our bills. 

Mr. Gordon: I will produce that statement which you re­
quested. 

Mr. Buchanan: I atn trying to find out if he was damaged 
because he sold more goods. 

The Witness: If you look around the country you will 
see thousands of them right now because they bought so 
much and couldn't meet their bills. · 

Q. You mean because they haven't collected! . 
A. Certainly; got it on the books and can't pay their debts. 

It doesn't n1atter how much profit you have got on your 
books if you can't pay your bills. 

Q. You are not in any financial stringency! 
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A. We haven't been in a very -easy condition. You know 
that. 

Q. You have been like all other similar. companies in this 
period of depression, have you not Y · 

A. No, sir, we are probably a little worse off than some 
and bett-er off than others, but right uncomfortable. 

Q. Mr. Lincoln's breach of this so-called contract ha~n 't 
thrown you int<:> bankruptcy Y 

A. No, sir, but if we do go I think he will be the cause 
of it because he has put us in an awful condition! 

page 439. ~ Q. You have~'t. had time to recover frum it 
yet? 

A. No, sir. 
Q. I hand you a statement made by Southern Factories 

& Stores to Bradstreet, November 8th, 1930, which shows 
that you were in a right favorable· position at that time. 

Mr. Gordon: This is signed by Hoke Atiurray. We are 
going to put him on the stand. 

1\{r. Buchanan: · I want to know whether h-e knows that is 
correct or not. 

Q. Do you know whether this is ·correct or not? 
A. No, sir, I don't; wouldn't vouch for any statement any- · 

body made in the company except myself. I don't know 
about the :figures. 

Q. Do you mean to sa.y you don't know anything about the 
financial affairs of your company? 

A. I didn't say I didn't know anything about it. I said 
I wouldn't vouch for any :figures. 

Q. Except made by yourself? 
A. Yes, sir. 
Q. You will vouch for Mr. l\{urray's figures if he said it 

was correct? 
A. He will have to vouch for his own figures. I have lots 

of confidence in him, but wouldn't vouch for his figures. 
Q. How long has Mr. Murray worked for you? 

A. Ever since we started. I think he came 
page 440 ~ with us when 1ve started or very soon afterwards. 

Q. You have known him intimately and well? 
A. Very well. 
Q. And have the highest regard for his integrity? 
A. Every confidence in the world. · 
Q. Still you 1vouldn 't trust his figures and trusted l\1r. 

Lincoln on a verbal agreement to buy $400,000 worth of prop­
erty? 
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Mr. Go17don: I don't think that is a proper question. He 
is trying to compare his trust if Mr. Murray with his trust 
in Mr. Lincoln and I don't think that is a proper question. 

The Court: The evidence was admitted because of your 
promising Mr. Murray was going on the stand. I admitted 
the testimony as far as it went because of your assurance 
Mr. Murray wa.S going on the stand and allowed -this wit­
ness to testify as to his general reputation, as you said he 
would be a witness, but to go into details and ask this wit­
-ness' opinion as to how far he would believe him is improper. 

Mr. Buchanan: All right, sir. 
Mr. Gordon: I will say this to· you gentlemen. You have 

requested the figures which I am now handing 
·page 441 } you. 

Mr. Buchanan: That is a profit and loss state­
It doesn't matter how much profit you have got on your 
ment. What we want is the :financial statement. That isn't 
a financial statement. 

Mr. Gordon: Maybe I can give you that. 

By Mr. Buchanan: 
Q. Do you know what your surplus is at the present timeY 
A. No, sir, I don't, definitely. 
Q. Now, Mr. Fleming, have you written a1:1y letters to the 

Virginia T~ble Company or Mr. C. C. Lincoln suggesting a 
merger of interests within the last yearY 

A. I don't recall writing any. I don't know whether I have 
or not. 

· Q. After the deal with the bankers was finally and com­
pletely ended in December, 1929, did you write any letters 
offering any plan of a merger of interests to Mr. Lincoln 7 

A. I discussed it either in person or writing two or three 
times-at various times. · · 

Q. Have you copies of those letters Y 
A. I don't know. If we wrote them we have copies. 
Q. Will you look and see if you have thos-e copies Y 
A. You mean among the records here Y · 

Mr. Gordon: If you tell me the dates-

Mr. Buchanan: It would be in December, 1929, or January 
or any time after the closing of the bankers deal­

page 442 } ings; any time after January 1st. 

such. 
Mr. Gordon: I don't think we have got any 
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By Mr. Buchanan: 
· Q. Mr. Fleming, going into the question of inventories, 
did you send any bill or did your company send any bill to 
the Virginia. Table Company before February, 1930? 

A. I don't know the definite date. We sent it when it was 
-s~ggested that one account be put against the other or ap-
plied against the other. . 

Q. I will repeat it this way: Did you send in any bill 
for the payment for services in taking inventories prior 
to the date Mr. Lincoln wrote you in connection with your 
billY 

A. I don't think so. I don't know anything about that. I 
wouldn't attempt to answer it. 

Q. Is it not a fact, going back to this other matter, that 
the letter of October 31st, 1929, in reply to your letter in 
which you said that you hadn't previously called it to his at­
·tention, signed by C. C. Lincoln, Jr., isn't that letter the last 
·letter you received from Mr. Lincoln before he wrote you in 
regard to the billY 

A. Without looking over the ·correspondence I can't re­
member all these tllings in my mind. What was the ques-
tion? · 

Q. Isn't that the last letter you received before the bill 
was forwarded Y 

page 443 } A. I couldn't answer that because I don't know. 
· Q. On December 19th Mr. Lincoln wrote you, 

requesting settlement of the balance of your account. You 
received. that letter, did you not 7 

A. I don't recall it, but I suppose we did. I think it is 
in the records there. If he did, we have got it in our records. 

Q. And you sent Mr. Linc<'ln a statement of the expense of 
taking inventories with the amount of time consumed by each 
man, dafed February 19th, 1930? 

A. Yes, sir. 

:h'Ir. Buchanan: This letter is· dated February 19th, 1930, 
.from Mr. Fleming to Mr. Lincoln. · 

Note: Filed and marked E~hibit ~· F. #73, which ia as 
follows: 

:h'Ir. C. C. Lincoln, Jr., 
c/o Virginia-Lincoln Furn. Corp., 

Marion, Va. 

February 19th, 1930. 
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Dear C. C.: 
.As requested. we are enclosing, herewith, itemized ~tate­

ment of expenses paid by us applicable to securing of options. 
As explained .before we did not charge a great many of 

our petty expenses to the option account because we realized 
. . that we were to receive a flat option fee of 
page 444 ~ $1,000.00 each, on those options approved by us. 

With kindest regards, 've are, 

Yours very truly, 

(signed) RIVES FLEMING, 
Pres. Southern Factories & Stores Corp. 

By J.\lfr. Buchanan: 
: Q. At .the top of this is: Southern Factories & Stores Cor­
poration-Expenses paid by Southern Factories & Stores Cor­
poration for V~rginia. T.a~le Company in connection with in­
ventories, etc. I 'vant to ask you if that is a correct state-
ment! . 

A. I didn't make this statement; Mr. ~Iurray did. Mr. 
Murray will be glad to give you the information. 

Q. Didn't you send it to 1\!Ir. Lincoln as requested f 
A. Yes, sir. I believe it· is c~rrect as made out by Mr. 

Murray. 
· Q. Didn't yon examine it before you sent it to Mr. Lincoln 
as the basis for receiving a cheekY 

A. I didn't scrutinize it because I believed Mr. Murray 
.would make it out properly. 

Q. What is the total amount of that Y 
A. $8,826.80. 
Q. If that had been paid would it have satisfied yon for 

all expenses in connection with inventories T 
page 445 ~ A. If you read the letters approaching this you 

'vill see why we sent this. 
Q. If that amount had been paid-
A. As a compromise proposal it might have been. That 

is why t~at was sent. 
Q. Does that include-
A. I am surprised you asked me that question.: .. 
Q. Does that include in addition to it the time of every man 

in your organization with the dates they worked upon the iu-
ventoi·ies? . 

A. That includes our record of the time of the people that 
worked on inventories according to the definite time and 
amount. 
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Q. How do you arrive at the figures Y 
A. Actual salaries and expenses we paid on our books to 

the men working on your work. 
Q. That represents the actual amount paid by your organi­

zation to your men for the work done for Virginia Table 
Company? 

A. That is for inventories, yes. 
Q. Where was the contract made under which this work 

was done? 
A. It was made between Mr. Lincoln and Mr. Kimbrell in 

several different places. They can tell you about that . 
. Q. When it was made did the Southern Factories & Stores 
Corporation contemplate making any profit out of the dealT 

A. We have been over that. You mean for the inven­
_tories Y 

page 446 ~ Q. Yes; not talking about the options. 
A. In inventorying we sent our men out and 

charged you in this bill the actual time and sala.ries paid­
them. 

Q. This represents what is on your books? 
A. .A.t that time, yes, sir. 
Q. For that work? 
A. Yes. 
Q. And if we had paid what was on your books at that 

time so far as the inventories are concerned it would have 
been satisfactory, wouldn't it 7 

A. At that time it probably would. I can't answer that. 
Q._ Now you have increased it from $8,000 to $17,000 for· 

the same \Vorl,{ in your bill. Why have you done that¥ 
A. Well, when we sell the services of our men we don't 

sell them at cost. If we pay a man $29.00 a day we expect 
to make a profit out of his services, hut going along with you, 
making every sacrifice-I found fifty odd dollars of telegrams 
that never have been charged to you-telegrams and tele­
phone charges. We were going along with you at that time, 
taking our part of the sacrifice and \Vorking like Trojans 
with you. When you attempte4 to get judgment against us 
and make us pay an account and not pay this, then we 
added to ou_r _time \vhat we thought just compensation for 
our men's work. . 
: Q. You were paying Mr. Kimbrell $750.00 a month at that 

time! 
page 447 ~ A. I think it figures $29 .. 00 a day; $750.00 a 

month. 
Q. That is \vhat you charged us on your bQoks, didn't you, 

for his services! 

( 
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A. At that time, yes . 
. Q. And you thought his services worth $750.001 

A. Certatnly, we did, or we wouldn't have paid that; worth: 
more than that. We are supposed to make a profit on every 
man we keep. We paid him $750.00. He ought to be worth 
more than that. 

Q. N O\V you are charging us $9,800.00--$100.00 a day. 
A. Yes, sir, I did and I think he is worth it and don't think 

you could get another man in the United States as .good that 
isn't worth that money. I think Mr. Kimbrell earned every 
dollar we paid him. . 

Q. Don't you know we had men to do identically the same 
work in the most of the United States from Oklahoma to the 
New England States in the larger cities in the United States 
and never paid one of them over $75.00 a week? 

A. I don't think many men in the United States know as 
much about the furniture business a.s Mr. Kimbrell. When 
a man goes out and checks over a million dollars worth of 
assets and works sixteen or eighteen hours a day, including 
Sundays and saying you every dollar he can on every pur-

chase and not let people get by with rotten ac­
page 448 ~ counts, I say $100.00 is cheap and I think it·cost 

more than $100.00 to us every day he was away 
from the stores. 

Q. You thought it was worth a certain amount at one time 
and then because of the changed conditions you thought 
it was worth more? 

A. No, sir, I didn't say that. We let you have him fo1." 
what it cost us in the beginning; glad to do it. 

Q. That is, when the contract was madeY 
A. To take these inventories at that time and you showed 

a disposition not to go along with us and then we figured 
Mr. Kimbrell-we ought to be paid exactly what Mr. Kim­
bre1l 's time was wo!!th, and what you would have to pay a 
similar man, and I don't think we over-charged you a penny. 

Q. Do you think we ought to pay Mr. Kimbrell any more 
than we paid a perfectly capable and efficient man for similar 
work in other stores in the United States? · 

A. It is a question of the man. Yon had Mr. Kimbrell's 
interest; he was saving you every dollar he possibly could. 
His days were sixteen or eighteen hours and the average man 
that goes out worxs seven hours a day. He worked Sundays, 
I am told. I know how he works. I think the $100.00 we 
charged you was well earned. 

Q. $[00.00 for; Sundays also? 
A. I don't know. 
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page 449} Q. You know it was charged for Sundays, tooT 
A. I don't know that, but if we did I know he 

worked all day Sunday. If he charged you for Sunday, he 
worked Sunday. 

Q. You think for the 98 days the work he did was worth 
$9,800.001 

A. I would say so, yes, sir. 
Q. You charged $100.00 for your services, I believ-e 7 
A. I was out only a few times. I think I saved you $500.00 

in hvo hours to go up to a man's place and renew an option, 
having to sell him and sell him over again. I think it is 
pretty cheap at $100.00. 

Q. And the men you have employed in your organization­
your clerks and men-you tripled the· charge to us on them 
also, I believe Y 

A. I don't remember whether tripled or not. I think we 
charged $30.00, $40.00 and $50.00 a day, but. we charged 
what we conscientiously thought those men were worth to 
you and what they were worth to us to supply them. 

Q. Do you think those men taking the inventories in the 
stores in the South are worth any more than men who did 
similar work equally as well in the West and North 1 

A. It depends on who you get. You can get men, simply 
checkers, that will charge $25.00 a day and absolutely worth 
that, but to get a man thoroughly experienced in furniture 

and working hard for you all day and knows fur­
page 450 ~ niture and accounts, I think $40.00 or $50.00 a day 

is a very reasonable amount to pay him. I would 
rather pay that man $50.00 than a check $10.00 because that 
man is· jus a checker and doesn't care what gets by. The 
man that goes out conscientiously and works hard all day 
and knows accounts and knows furniture he will save you 
ten or fifteen times that in a day. 

Q. When did you first find out Mr. Lincoln wasn't going to 
comply with his verbal contract T 

A. I think it was about January, 1930; I think it was. 
Q. January, 1930 Y 
A. I think that is the time. Some time about the first of 

the year, I remember. 
Q. And the breach occurred then, according to yon, for 

the first time? 
A. It occurred wlien we found he wasn't going to do it. 
Q. How did you happen to send this bill in February a.t 

the prices that you have here 7 
A. February. 
Q. Yes; February 19th. 
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. A. I guess that our correspondence will explain that. I 
don~t know why sent on that particular. date. 
· Q~ As· a matter <?f fact you never. contemplated padding 
this account to four times what it originally was until this 

suit was brought, did you Y · 
page 451 ~ A. We haven't padded it four times; we 

haven't padded it at .all. W,e have got the men's 
salaries instead of charging what it cost us; charging what 
we t~k they ought to bring on the open market. If you 
employ men of that kind-if you employ experts you . have 
got to pay for . them. We didn't think it necessary to de­
moralize our stores at cost to ourselves. 
. Q. Then if we pay this amount you will be making a profit 
between the $6,000.00 on your books and the $27,000 Y . 

A. No, sir, it wouldn't cover the loss or expense by their 
absence, I don't think. 

Q. You didn't employ men in t}leir places T 
A. No, sir, we didn't. 
Q. l)uring any ·of this time did Mr. Kimbrell attend to. 

any purchasing 1 
.. A. I think he attended to very little. He can tell you very 
likely about that. I think he was pretty much on the road 
for you. · 

Q. I want to ask you if Mr. Kimbrell made any of the 
inventories of the stores that you all acquired Y 
. A. I think Mr. Kimbrell can tell you better than I can. 
· Q. Just tell me 'vh~thei· you know or not. 

A. Made inventories for what Y 
Q. Took any of the inventories and judged any of the ac­

counts .of tlie stores you acquired in the Southern Factories & 
Stores merger? · · 

page 452 ~ A. I don.'t know that definitely. 
Q. Do you have any inventories taken in any 

of your stores! 
A. Yes, we take inventories regularly. 
Q. And judge· accounts? 
A. The accounts are put on there and kept ori and appraised 

at different times .by 'the different men, but Mr. Kimbrell 
is in touch with the stores all the time. and he can tell you: 
about- that. -I have very little definite dealings with the 
stores or their operation. Mr. l{imbrell can ten· yon any 
of the details you want to know about that. . 

Q. You charged $100.00 a day, I believe, also for the time 
vou came to Marion Y · · · 
· A. I don't remember whether this was charged in there 

· or not, but I gave in my expense a<1count. I know the ex-
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penses paid by Cameron Stove Company weren't charged 
and paid and not charged in there. 

Q. What were the names of the men who took these inven-
tories at these price~ Y 

A. Yon ca.n find that by the list there. 
Q .. Do you know Y · 
A. I know some of them. I know about what we paid them. 
Q. Mr. Kimbre11, 98 days at $100.00, $9,800.00. Mr. Hillis, 

$50.00 a day. V\7hat do you pay Mr. Hillis Y 
A. I think drawing $400.00. 

· Q. That is $1,500.00 a month. What were you 
page 453 ~ payiug Mr. MurrayY 

A~ About $400.00. 
· Q. He was charging $50.00, yourself at $100.00 a da.y; ~Ir. 
[f. W. Kimbrell, $25.00. What 'vas . Mr. IGmbreH · doing 
thenY 

A. Mr. Kimbrell is a rather good auditor and very fami-
liar with the furniture business-Mr. H. W. IGmbrell. 

Q. Mr. Anderson Y 
A. Experienced furniture man. 
Q. What are you paying him 1 
A.· I don't know wha.t. ~Ir. Kimbrell can tell you better 

th'lll I can. 
Q. Do you know 'vhat you were paying Mr. Phillips that 

you charged us $25.00 a day for! 
A. No, sir, I don't know. 
Q. What do your books show today or do you know ho'v 

much Virginia Table Gompany owes you Y 
A. I don't know that. I would rather Mr. Murray tell 

you that. 
Q. You don't lmow whether these additional amounts have 

been added to the amount first put on your books or not Y 
A. No, sir, I don't. 
Q. Your books have been audited also by various auditors, 

have they not, each year! 
A. Yes, sir. 

page 454 ~ Q. Have you told yo1.1.r auditors that the Vir-
ginia Table Company owed you this large amount f 

A. I haven't had any dealings with the auditors since our 
office was separated from Richmond. 

Q. You haveri 't paid these men any expenses, have you Y 
A. What men? 
Q. You haven't paid ih~s· men the amount you charged us? 
A. VvT e paid them their salaries and expenses. 
Q. What I want to get clear is, regardless of what occurred. 

afterwards, at the time you had such confidence in Mr. Lin- · 
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coin and at the time this contract was made for those men's 
services you only intended to charge what it cost you Y 

A. That was our intention. 
Q. You have known ~Ir. Kimbrell a long time Y 
A. Yes. 
Q. Have great confidence in him as a practical man f. 
A. Yes. 
Q. You know Mr. WahabY 
A. Yes. 
Q. And. have great confidence in him as an experienced manY 
A. Yes. . - · .. -. ·· 
Q. Do you think Mr. Wahab would be. worth as much for 

taking inventories and judging accounts as Mr. Kimbrell Y 
A. In some respects I think worth more and some. re.spects 

less. · · · 
pag~ 455 ~ Q. On the average about right. 

A. I think Mr. Wahab's services worth $100.00 
a day ; I certainly do. 

Q. Now as to the options, a.s I understood you yesterday; 
you were to secure options ou stores way out from Richmond 
and you were to secure optiQns on st-ores in the South which 
were satisfactory to you- and· Mr. IGmbr~ll and aeceptable 
to l\ir. Lincoln and you said, I believe, that the requirements 
as explained to you were that those--stores .should -show an 
average -net profit of 10% -adjusted ·to the purchase price 
over a period of five years.· That is approximately correct Y 

A. Ou the assets purchased. 
Q. Do you recall also, as I am sure you do, that there 

was an additioual provision that 1928, which was the last year, 
should be- better than the average 1 

A. No, sir, I didn't know that. I think that was changed 
afterwards by the bankers;- ·It wasn't our original agree-
ment. . 

Q. Now, in order to be perfectly-clear, -is· it- your conten­
tion that the Virginia Ta.b'le ·Compa~y should pay you 
$1,000.00 a piece for these options whether they. ·came up to 
the requirements or notf 

A. We claim you should pay us $1,000.00 for every option 
you authorized ur and instruct~d us to take and 

page 456 ~ you did instruct us to take all eleven of these 
options. 

Q. Even if you gave us information as to their earnings 
'vhich proved incorrect Y 

A. One or two we told you might not measure up to those 
requirements, but they had fine possibilities, and you said: 
''Go and get those options.'' One you were very uncertain 
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about at ffrst you were crazy to option later on; that is Mr. 
Bell. You 'vere doubtful about that at first ; the amount was 
too small, but the man had good possibilities and you said 
get him and although it had less than the required gross 
assets it proved to be a very desirable store. 

Q. I am not talking about the gross assets because that 
wasn't so important. I am talking about the earnings. The 
information in regard to these stores was given to Virginia 
Table Company by you that is correct, isn't it f 

A. One. orc hvo of them. · · · · ~ 
Q. What·I~am trying to get at is this:-if the audit -proved 

that information 'vhich you gave Virginia -T-able Company 
wasn't true, but, on the contrary, was grossly wrong, in .that 
event do you think the Virginia Table Company should pay 
you? · 

A. Absolutely because you told us to go and get the op­
tions on the information we gave you, based on such infor-

mation as we could get. I think you will find 
page 457 ~ these stores averaged well. 
. Q. Then, as I understand you, regardless of 
whether they came up to the requirements or not Virginia 
Table Company should pay you for these options whether 
they made a dollar or lost a million? 

A. That is if we told you what was there and you told us to · 
get it, yes. That is all we got, those yon told us to get. 

Q. Based upon information furnished by you? 
·.. A.: Furnished by us or them or anybody else ; any informa­
tion we could get. 

Q. I want to ask you if you sent this to Virginia Table Com­
pany as a financial_ statement or profit and loss sheet of Bled­
soe Furniture Company of Danville 7 

A. I couldn't possibly say now. That is a blank statement 
with no signature on it. 

Q: You don't know 1 
A. No, sir. 
Q. Did you make a.:p.y attempt to ascertain whether the 

earnings of these stores was sufficient to warrant their in­
clusion in this proposed merger? 

A. Yes, sir. :: · 
Q. Did you ver!fy those statements as far as you could? 
A. All the hiformation we could get we · submitted either 

to ~Ir. Wahab or Mr. Lincoln or you to get them 
page 458 r ,verified; usually Mr. :Wahab. 

·: · .. · Q. I sho'v you a letter of February 18th, 1929. 
Did you write thatt · ·· ·· · ., ... c • •• 

A. 'Yes. · - · · · · .. · 

J., 
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Note: , Filed and marked Exhibit R. F. #7 4, which is as 
'follows: 

Mr. C. C. Lincoln, Jr., 
cjo Virginia Table Co., 
· Marion, Va. 

Dear Mr. Linc'oln: 

February 18, 1929. 

I am inclosing herewith option on W. A. Bell & Bro. of 
Fredericksburg, V a.· 
· They own their building which they verhally agreed to rent 

.us for five years upon a rental basis of $350.00 a month for 
the store and $50.00 a month for their warehouse. 

Attached you will find their letter outlining their sales, pur­
chases, cash receipts, etc., which I did not attempt to verify, 
but which, on account of their excellent reputation, we might 
accept as approximately correct. 

I am inclosing a copy of my letter to :1\-Ir. Kimbrell men­
tioning the side lights on this store, because I do not like 
to recommend its purchase under existing conditions without 
your approval or his. 

Glad to know that you are getting along nicely 
page 459 ~ and hope we will have the big wheels running 

smoothly before long. 
If I can assist in any way, please don't hesitate to call qn 

me. 
With kindest re~a.rds, I am, 

Yours very truly, 

{signed) ~IVES FLEl\tiiNG, 
Pres. Cameron Stove Co. 

A. We looked at it tentatively. 
Q. But you enclosed the option. You bad already gotten 

the option before you verified the account 7 
A. Because he had instructed us to get it. W·e tallred to 

Mr. Wahab and Mr. Lincoln, told them the circumstances. 
The man was a very reliable man, had been in business 'for 
years and his .. books showed a profit of $25,000.00 a year 
and his ousiness hadn't been pushed; he could have made 
more than that if his business was pushed hard; and he 
said: ''Get that business.'' We went up and negotiated with 
Mr. Bell and got an option. We afterwards found it was 
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· · ·very. much better than we expected; he made more money 
than he claimed to have made. 

Q. At the time of the July meeting in Marion didn't you 
know at that time that every store upon which you and 
Mr. Kimbrell had secured options had been thrown out as 
unworthy of financing except three Y 

A. No, sir, I didn't. 
page 460} Q. You didn't know that! 

A. No, sir. 
Q. Didn't you know every store upon which you and Mr. 

Kimbrell secured options based upon the requirements which 
they gave·you upon the audit of Haskins & Sells failed to 
eome. up to those requirements Y 

A. No, sir, I didn't know that. I don't think it is so. We 
saw figures to the contrary. 

Ry Mi. Gordon: 
· Q. You say you saw figures to the contrary? 

A. We saw in Haskins & Sells office figures that showed 
13.2% oil all the stores and 'vere told by them that ours 
~arne up well above th~ av~rage. 

By Mr. Buchanan: 
Q. You seem hesitant to accept lVIr. Dykes statement at the 

present time. 
A. I don't want to take anybody 's statement because I was 

iii Mr. Dykes' office and Mr. Murray found one item. of 
$5,000.00 that they had a~ a loss instead of a profit. They 
were trying to show all the loss they could. 

Q. Did you not know that every store which was takeu 
under option, no m·atter by whom so taken, had to be audited 
by Haskins & Sells Y · 

A. Yes, sir, I understood that. 
· · · Q. There have been statements made by Mr. 

page 461 ~ Gordon and you about Haskins & Sells being the· 
auditors of Virginia Table Company. I don't 

think y«;>u intended to say that, did you T 
· ·A. Well, they were auditors for your organizations. 

Q. They were auditors of the bankers who expected to 
:finance the ne'v organization. 

· A. I don't know who employed them. 
Q. Chosen by the bankers and not by us . 

. · A. I don't know. You were paying them and we naturally 
understood they were your auditors. 

Q. If Mr. Gordon permits me. I will hand you the audits· 
for the eleven stores. 
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A. It was 12.2% on all the stores they had in that pic­
ture in Baltimore. 

Q. I am not talking about that. 
~· W,e were told ours ran above the average. 

By Mr. Bazile: 
Q. Who told you tha.t Y 
A. The auditors in the office there. 

By Mr. Buchanan: 
Q. Can you name the auditors? 
A. Mr. Wahab was the man we talked to particularly. 
Q. Wahab wasn't with Haskins & Sells. 
A. He was in Haskins & Sells office representing you. 

Q. What did ~Ir. Wahab know about Haskins 
page 462 ~ & Sells' audit? 

A. He had the figures right before him. We 
spent a whole morning in Haskins & Sells' office going over 
these accounts. 

Q. Do you know anything about the Cochran Furniture 
Company? 

A. No, sir ; had nothing to do with it. 
Q. ...1\.nd nothing to do 'vith Van ~Ietre f 
A. No, sir. 
Q. Nothing to do with the Jones chain? 
A. No, sir. 
Q. I am trying to get the ones you did. Yours were Bell, 

Van ~fetre-
A. Not· Van ~1etre ; Bell and Bledsoe, the only two options 

I took. 
Q. Don't yon know that upon the audit by Haskins & S'ells 

and weren't yon told Bell was showing a. total loss in 1929 
of $4,495.00; 1928, $3,600.00; 1924, $2,030.00? 

A. I certainly wasn't told so ; never heard it before in 
my life. 

Q. And Bledsoe~ the other one which yon secured-Bled­
soe made an average during the four years, based upon the 
purchase price, as you said-didn't you have a copy of this 
report showing an average of only 6.39%? 

A. No, sir. 
Q. You are not prepared to say that isn't cor­

page 463 ~ rect? 
A. No, sir, I am not. I think the audit we had . 

showed right much more than that. He was slightly under, 
as I recall, but they :figured several ways on those profits~ 
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Mr. Gordon: What is the· date of that? 
Mr. Buchanan: January 31st, 19·29. That is the date the 

audit was taken as of. The a.ndit was not available until 
May. 

Q. You still think, as I understand you, that whether these 
stores came up to specifications and whether they made a· 
dollar or lost a million, we ought to pay for them f 

A. Yes, sir. · 
Q. And you are also making a profit on that, I believe? 
A. No, I don't think so. 
Q. Paying you $1,000.00 for the Bell store that cost yon 

$100.00 to get Y 
A. I think our expenses show around $8,000.00 or $9,000.00 

and we had nothing· like all our expense in there. When 
we charge a man's time and take a manager and send him 
out at cost we have lost a lot of money. We have lost money 
on it at $11,000.00; a considerable amount of money. 

Q. Did anybody hut you go up to Bell 1 
A. I went up and renewed his option three or four times. 

I took ~{r. l{imbrell once to ve-rify his accounts. We stayed· 
up right late at night every time. I renewed so many times 

I was ashamed of asking him again. I told Mr. 
page 464} ''rahab-I said: "you will have to promise this 

man to take his business over because I won't do 
it any more. He has put confidence in me." Mr. Wahab went 
up and told him in my presence he would guarantee to take 
his business over-not only exercise the option, but take that 
business over and pay him cash for it. 

Q. Do you know that a.n effort was made to take over that 
business and he got more money from another party and 
sold it out? Do you know that? 

A. No, I don't know tha.t is a fact. 
Q. He doesn't own it today? 
A. He does. He has a man running it for him. 
Q. I have been informed by 0 'Co nor Goolrick he sold it. 
A. He ha.s got a brother-in-law running it. 

A Juror: Did the bankers see this statement of the au­
ditors? 

Mr. Buchanan: Yes, they were submitted to the bankers. 
A Juror: They were still encouraging you to the effect 

they were going to help to finance this after seeing it? 
Mr. Buchanan: Not those stores. They were eliminated 

immediately. 
A Juror: Why were the options renewed or continued 1 
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Mr. Bucha·nan: ·The options weren't renewed 
page 465 ~ on but . three of these -stores. · 

A Juror: Not renewed on these stores that· 
showed these figures? 

Mr. Buchanan: No. 
·· A Juro·r: Did the auditors' report come up to the specifi­

cations of the bankers on all of the stores on which options 
were renewed T 

Mr. Buchanan: No, sir. 
A J utor: · Why were they renewed Y 
Mr. Buchanan: Because some of the· Southern Factories 

& Stores ·Corporation stores themselves didn't come up, but 
as a g-roup they did. 

I Mr. Gordon: ~Iy friend ~Ir. Buchanan is not on the stand. 
· The Court: You had better wait until some other witness 

answers those questions. . 
Mr. Gordon: I will just say to the members of the jury 

when Mr. A1:urphy gets on ·the stand he will straighten out a 
lot of this. 

A Juror: Can we have lVIr. Buchanan on the stand if \ve 
want him? 

The Court: Yes, he can testify to any facts he may know. 
· Mr. Bazile : You are not directing him not to continue on 

in the caseY 
page 466- ~ The Court: No, sir, not if he goes on involun-

tarily. . 
The Juror: The question and answer just now of lVlr. 

Buchanan-! would like to clear that up in my mind if I can. 
The Court: You may ask Mr. Fleming. 

By a Juror: 
Q. Didn't you say you renewed the options or the option. 

in Fredericksburg two or three times Y 
A. Three or four times. 
Q. When I ·asked that question ~fr. Buchanan made . the 

~tatement just now, as I understood it, none of the options on 
those three stores-

Mr. Buchanan: I said but three' stores. Bell was one· of 
the three. 

The Witness: I think Mr. Buchanan must be mistaken 
about that because I can name several more I renewed­
Bell, Bledsoe, Mason and we must have renewed others be­
cause I was in on those renewals myself. 

Mr. Buchanan: ~Iay I can clear this up-
The Witness: W ood-Peavy was renewed, Max Barnett was 

• 
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renewed-we didn't renew it, but it was renewed. r don't 
recall any more offhand, but I am sure others can tell you. 

page 467 ~ By a Juror: . 
· · · Q. The. point was made here a. few minutes ago 
there were repeated renewals on stores you controlled. 

A. Yes. 
Q. That at the same time renewals were gotten on other 

.stores? · 
A. Yes. 

, · Q. That was just a part of the whole thing 7 
A. Yes. · 

· Q. ·Mr. Fleming, were renewals asked for on these stores 
like Fredericksburg after this information was available 1 

A. Yes, sir, they were continued several times. I just 
)lappened to remmnber Fredericksburg because it was close 
and I went up myself. 

A Juror: These auditors' report '".ras "rhat date? 
Mr. Buchanan: As of .January 31st, 1929, but-
A Juror: When was it made? 
1\'Ir. Buchanan: In 1\{a.y, 1g.29. 
A Juror: So you had that information in May, 1929 Y Still 

vo 1 .owals until October? 
· ~Ir. Buchanan: We always included Bell in the pieture 
to the last. That was one of the best stores we had. 

A Juror: Didn't you read it out as a loss? 
Mr. Buchanan : No, not Bell. That was one 

page 468 ~ of the best stores we had. 
A Juror: I understood you to say Bell had a 

loss. 
Mr. Buchanan : Bell was· one of the best stores we had 

in the organization, showing a consistent profit. 
Mr. Gordon: Read the audit. 

By a Juror: 
Q. Didn't you state, 1\'Ir. Fleming·, that they didn't want 

to take Bell at first because he was too small and then after­
wards they went to check Bell? 

A. That was in ~he prelimi~a.ry examination. I told them 
Bell was a right small store and his gross assets would not 
be a hundred thousand dollars. 

Q. vVho looked it over 1 
A. M·r. Wahab. I went up 'vith Mr. W~hab. He had a 

very fine store with a good lease on it; figured on putting 
another story on it, and· then they decided they wanted it. 
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Q. Did Mr. 'Vahab look over any of the other stores Y 
A. Oh, yes ; he was the main field man. 
Q. Did he approve the other stores~ 
A. He approved Bledsoe. 
Q. Then after that the Lincoln group approved them, too? 
A. Yes, sir. · 
Q. Did Mr. Wahab have authority to tell Bell that he would 

· take them over regardless? 
page 469 ~ A. ~Ir. Wahab had authority from Mr. Lin:. 

coin to do almost anything he wanted to, as I 
understand. lie was the field man, well posted in furniture 
and an extremely good auditor. He was their field man. Mr. 
Wahab worked with Mr. Lincoln and Mr. Buchanan through­
out the deal. 

Q. Did they or did they not ask for renewals of these op­
tions on stores that didn't come up to the audits of this 
Haskins & Sells? 

A. Yes, sir. The letters-the correspondence a while ago 
referred to renewing the Bledsoe option. You remember the 
letter came out. I told them not to pay him $2,500.00; I could 
get it renew·ed for nothing. Mr. Buchanan had written me 
to renew that option and I got it renewed for nothing. 

A Juror: Didn't counsel f·or defendant in the opening 
statement admit they owed this money~ 

The Court: I don't think he did in those term, Mr. Hen­
ing, but the opening statement of counsel is not evidence. It 
is merely an outline of what he expects to show by testimony. 
You are to regard the testin1ony and not the opening state­
ment of counsel. That merely gives you a guide to follow 
the evidence more intelligently. 

Mr. Bazile: What was said-
The Court : I think we had better pass that by 

page 470 ~ with that explanation: that it is not evidence. 

By Mr. Buchanan: 
Q. Mr. Fleming, I think we can clear this up a little bit. 

I don't know whether you remember or not-1 think I ca.n 
find it for you-and that is that the auditors took consider.:. 
ably more time in making this audit than we had anticipated¥ 

A. What auditors? 
Q. Haskins & Sells. 
A. Which audit are you speaking of? 
Q. The first one. Do you recall that¥ 
A. I remmnber they were very slow in doing it. 
Q. You remember they were very slow and you also recall 
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that a number of these options expired before they had 
made their complete audit~ Do you recall that? 

A. Yes, sir, I think I remember some of the options e~­
pired too .soon. 

Q. And the options expired too soon before Haskins & 
Sells had made their report and it 'vas necessary to get re­
newals before it 'vas known what the situation was 1 

A. I don't know whether due to Haskins & Sells' delay, or 
delay with the bankers, but it was a delay. 

Q. This is March 22nd, 192.9. "Dear Mr. Fleming: I am 
sure that you are aware of the situation which has arisen by 

reason of the failure of the auditors to complete 
page 471 ~ the audit within the tin1e contemplated, and the 

necessarily consequent delay which has caused us 
to await their report. This ·was not due to any negligence 
on their part, I think. If the books of the different stores, 
etc., had been in proper shape, they could have completed 
their work, but they found so many stores in which the rec­
ords, for one reason or another, had been so badly and in­
completely kept as to render it almost impossible for then1 
to arrive at the correct financial status, or determine the past 
earnings. This necessitated a. digging out of items and the 
consumption of time which otherwise would not have been 
necessary. The delay is not our fault, and we are ready to 
go whenever we are presented with this report. Your op­
tion will shortly expire, and it will of course be necessary 
for us to have a renewal sufficiently long so that it will 
be in force after the bankers hold their ·final conference with 
us. I ·enclose you a renewal for thirty days and we will ap­
preciate it very much if you will have the same executed and 
returned to me at the earliest possible moment as counsel · 
for the bankers are already asking about it. I understand 
tha.t under the option we are required to pay to you $500 for 
the renewal, but as in any event it would'be but swapping dol­
lars and we have as you know been a.t tremendous expense, 
· - I hope you can waive this ; if you cannot, advise me 
page 472 ~ by wire at once, and in any event let me have your 

decision before the time when we would have 
to give you formal notice. This I am -sure I can rely on your 
doing·.'' You very kindly in response to that forwarded the · 
renewal? 

A. Yes, sir. 
Q. And secured a renewal, if my recollection is correct, on 

Bledsoe and on Bell1 
A. Yes, sir. 
Q. Did you attend all of the directors' meetings of the 
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-Southern Factories & Stores Corporation during this period1 
· A. ·So far as I know, I did. · 

Q. And; in order that the matter may be entirely clear, 
·was the acceptance or rejection of any option on the eleven 
stores by the bankers in any way connected with the amount 
to be paid you Y 

A. Was the acceptance or rejection by the bankers-
. Q. Did it ha~e anything to do with whether the Virginia 
Table Company should pay you $1,000.00 or not Y 

A. We were told J\~Ir. l{imbrell and I could decide as to the 
_size of those stores. If we got them a certain character then 
you would pa.y us $1,000.00 for them. We submitted in each 
case all the details before we got the option and 've then 

got the options on all these eleven stores. 
page 473 ~ Q. What I am a.sking you is 'this: that you were 

· to be paid, according to your contention, $1,000.00 
for these stores whether they were· accepted by the hankers 
or whether they weren't acceptable to the bankers Y 

A. Yes, sir. 
Q. No matter what their condition might beT 
A. Yes, sir, that is right. 

A Juror: I understood ~:fr. Fleming to say this morning 
that $1,000.00 was to cover the expenses of inventorying the 
stores. 

By a Juror: 
. Q. Am I correc.t in that f 

A. Traveling expenses and other expenRes incident to tak­
ing of the options. 

Q .. What is this eighty some hundred dollars 1 
A. That was expenses of taking inventories and checking 

account-s of the stores. I will just use one illustration. We 
went to Danville, had to have them have a directors' meeting 
~nd get all papers signed, tool{ it to a notary ·and took it back 
to Richmond. · TI1en after that they \Vould send people to 
check the accounts and inventory, etc. Up to January ~1st 
it was taking of options; after that it was inventories, ete. 

Note: The Court adjourned until tomorrow, July 21st,. 
1932, at ten o'clock A. M. 

page 474 ~ J nly 21st, 1932. 

The Court convened pursuant to adjournment. 
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RIVE.S FLE·~1:ING, 
resuming the witness stand, testified as follows: 

·cROSS EXAMINATION (Continued). 

By Mr. Buchanan: 
Q. Mr. Fleming, I would like to know if you personally took 

any of these inventories in any of these stores or have you 
judged any of the accounts; if so, what stores 7 

A. I took no inventories and I only helped to judge one lot 
of accounts and I went with Mr. l{imbrell and went over 
Mr. Bell's accounts with him; not finally, but in the be­
ginning. 

Q. Do you recall how long it took you to go over those 
accounts? 

A. We. were just going over them tentatively and spent 
one afternoon and part of a night there, just getting an 
idea of the value of the a-ccounts and how much they were, 
etc. 

Q. In this proposed consolidation or merger you were 
aware of the fact that the Virgini~ Table Company was 
putting in its assets without receiving any cash therefor 1 

That is correct, isn't it? 
page 475 ~ A. You mean in the large merger? 

Q. Yes, sir. 
A. Well, I didn't understand tha.t exactly. I didn't know. 

I imagined or rather I 'vas led to believe he was making 
a grea.t deal in the common stock. In other words, the assets 
taken in at eighty cents on the dollar ''rould be put in at one 
dollar and he would make that profit, amounting to prob­
ably eight hundred thousand or a million dollars. 

Q. Don't you know, a.s a matter of fact, the assets of the 
Virginia Table Company were taken in at the appraisal 
which was made by the appraisal company chosen by .the 
bankers dollar for dollar? 

A. That may be so, but I was speaking about the common 
stock. · 

Q. And that the common stock was to be issued at the 
exact value of those assets? 

A. No, sir, I didn't understand that. 
Q.. And that while Southern F'actories & Stores and other 

stores were receiving a very considerable amount of cash 
that the Virginia Table Company was receiving no ca.sh ~ 

A. Virginia Table Company was buying us and we were 
selling to them, but I understood those assets would be put 
in at value which would have meant an increase of about 
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10 to 20% on the eight or ten million dollars. I think that 
was a fact. · 

page 476 ~ Q. What eight or ten million¥ 
A. The gross assets that would have been taken 

in, amounting to eight or ten million, would have been put 
in at nine million, which would give an increased value of a 
million which would have accrued to Mr. Lincoln's benefit. 

Q. you mean in the eommon stocky 
A .. That was my understanding·. I expect others can prob­

ably explain that better than I can. 
Q. Then it was Yery much to :h-Ir. Lincoln's interest to con­

summate this merger? 
A. The large merger, yes. . 
Q. And you are complaining now, as I understand, be­

cause he didn't? 
A. Not that he didn't complete the large merger, but that 

he didn't go on with the individual merger. 
Q. Then there is no complaint on your part, as I under­

stand, of his failure in any vray to consun~ate any of the 
transactions up until July 19th 1 

A. No, sir. As far as making the merger is concerned Mr. 
Lincoln did aU he could. 

Q. And it is no complaint on your part of his failure to 
consu1nate or exercise a.ny of the options themselves after 
July 19th? 

A. R-epeat t.hat question, please. 
Q .. Is there any complaint on your part of his failure to 

exercise the options after July 19th Y 
page 477 ~ A.. Yes. It is no complaint tha.t he didn't ex­

ercise the options, but a complaint that he didn't 
go on with the indh:idual merger. He couldn't have com­
pleted the options, I suppose, unless he financed them. 

Q. Then what I am trying to arrive at is this: I under­
stand you now to say tha.t there is no complaint on your part 
of the failure of Mr. Lincoln at any time to exercise any 
option? 

A. Unless you figure that verbal agreement of ours as an 
option. We do complain of that. 

Q. I am leaving that entirely out. The verbal agreement 
was a separate and distinct contract Y 

A. Yes. 
Q. Now, as I understand you, that your complaint is his 

failure to comply with the verbal agreement. That is cor­
rect, isn't it? 

A.. Y·es, sir. 
Q. And that his failure to exercise the options themselves,' 

outside of the verbal agreement, there is no complaint? 
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A. So far as we know, Mr. Lincoln did his· duty. and tried 
to get the. large merger through. That is all we know. 

Q. I would like to know why, if that is a fact, you have 
introduced a voluminous amount of testimony here, consist­
ing· of hundreds of letters, all of \vhich refer entirely to his 

failure to exer-cise those options. 
page 478} A. No, I don't think so. They don't apply to 

that. 
Q. Don't apply to that f 
A. No, sir. 
Q. They were all written before July 19th, were they not? 
A. Some of them were and some afterwards, but the ones 

\Vritten before didn't apply to the ·exercise of options·. 
Q. I \vant .to ask you if there is a single· letter or single 

document, telegram or anything in writing in this entire 
file which refers in any way to the verbal contract which you 
complain of? 

A. I don't recall offuand. I think you will find some do 
apply to the verbal contract. I -don't know. I know there 
\vere many discussions and I imagine it must have been 
some by mail. 

Q. Isn't it a fact that you did not at any time, nor did any 
member of your organization, ever write any letter, send 
any telegram or put anything in writing whatsoever that 
even m.entioned this verbal agTeement Y 

A. We certainly did have letters. 
Q. Will you file if you can-
A. I remember some correspondence about Christmas time 

as to where he would go and apout having Mr. Kimbrell 
with him. I kno\v it was agreed; I don't know whether by 
parol or letter, but it was discussed. 

Q. Will you please point out or have your counsel point 
out for the benefit of the jury .and the Court a 

page 479 ~ single written communication which mentions ·in 
any way a single item of the verbal contract \Vhieh 

you have mentionedf Will you do that? 
A. I will have to go to the correspondence to find that. I 

couldn't -say offhand. 
Q. I want to ask you if you will tell the Court and jury 

the purpose of the introduction of this large mass of testi­
mony and letters and docun1ents prior to July and at a time 
when you have just stated you make no complaint about Mr. 
Lincoln not exercising options .or consum~ating the merger ·t 

A. Well, after January 31st-I explained to the jury up 
to January 31st we were securing• options for which we were 
to be paid $1,000.00 each. After that \Ve were out doing 
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other work, such as taking inventories and appraising ac­
counts, etc., for which we rendered a separate bill. We put 
those letters in to show the damage and loss and exp~nse we 
have had since January 31st, 1929, and that goes on through 
the year practically of 1929. 

Q. And that is all shown, as I understand it, in that item­
ized statement you have exhibited here showing the expenses 
and the per diem of the men to do the work? 

A. All .expenses charged are shown in there. 
Q. And the salaries f · 

A. Yes. 
page 480 ~ Q. And that is included in your itemized state-

ment which you have attached to your notice? 
A.· Yes. 
Q. I want to ask you then what effect or what connection the 

letters which you have introduced here in connection with 
the bankers contracts and failure to exercise them have to· 
do with the inventories which you took and the options which 
you secured t 

Mr. Gordon: May it please the Court, I don't think that is 
a proper question. 
1 The Court: I feel at his stage the ·Court should interrupt. 
This case is going to take a great deal of time and I think 
that question is entirely irrelevant. I think it is unfair to 
the witness to ask him why his lawyer has asked certain 
questions. I can't conceive of a witness who wouldn't be 
confused or embarrassed or unable to answer a question 'vhy 
his lawyer had· introduced certain testimony. It would lead 
any witness into an argument. For those reasons I think 
this line of examination is improper and should be discon­
tinued. 

Mr. Buchanan: I am very sorry if I ·have confused the 
witness-

The Court: I don't know that you have con­
page 481 ~ fused him, but I think it is an improper ques­

tion. 
Mr. Buchanan: The reason I did that we couldn't under­

stand ourselves why it was done. 
The Court: If ~{r. Gordon can't explain it in his argu-

ment to the jury- . 
Mr. Gordon: I think I can .explain it. 
Mr. Buchanan: I will be glad if you will. 

By Mr. Buchanan: 
Q. }.llr. Fleming, in connection with the verbal agreement,. 
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coming back to that for a moment-! don't 1rnow whether I 
asked you this question or not; if I did, I am sorry-What 
stores were contemplated in that verbal agreement f 

A. Such stores as were willing to go in that were accept-
able. · 

Q. And the names and whereabouts or addresses unknown? 
A. Any stores that we had on the big merger that wanted 

to go in on the little merg·er 'vould be taken in. . 
Q. This account which has been attached to the declara­

tion shows that you have charged up to the defendant com­
pany the sum of $100.00 per day for five days. 

Mr. Gordon: You asked him that yesterday. 
Mr. Buchanan: I didn't ask where the five days were. 

Q. I would like you to tell me where you were during those 
five days. 

A. I think that account states. 
Q. The account states you were four days at 

page 482 ~ some point, but doesn't state the fifth one. 
A. I couldn't say definitely, but I know I was 

in Atlanta two days-that wasn't on the options-Let me 
see that, please. My expenses on the company's records show 

· where I was. I remernber going to Fredericksburg two or 
three times ; I we~t to Danville ; I went to Baltimore at the 
call of their company; I went to Atlanta; spent two days, I 
think, and probably all night. I know my actual time fron1 
the offiee only was charged and I put in one day-I remem­
ber one day we 'vorked sixteen or eighteen hours that day. 

Q. And ·one of those days was at Marion? 
A. I don't thinlr so. I am not sure. I think there were 

five days without Marion. I went to Fredericksburg three 
or four times, Baltimore once and Atlanta. I think that 
accounts for the five days. 

Q. You went to Baltimore in regard to the accounts re-
ceivable?· 

A. I have forgotten, but we were called there. 
Q. .And at ~I arion 1 
A. Not Marion. I don't think .M:arion was included. I think 

it was .Atlanta one or two days, Fredericksburg three or. four 
days and Baltimore one day. 

Q. And you secured, according to the record, at the re­
quest of Virginia Table Company renewals several times on 
the Bell option f 

A. Yes. 
page 483 ~ Q. And one, I believe, on the Bledsoe option' 
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A. Yes. 
Q. Now were there any others you helped secure? 
A. Mr. Mason, at Atlanta. 
Q. Those three f 
A. Yes, sir. 
Q. Mason, Bledsoe and Bell! 
A. Yes. 
Q. I will ask you to look at the top of page 26 of your no­

tice and ask you if you haven't charged your expenses to 
1v[arion and also $100.00 for your trip? 

A. I don't see the $100.00 a day. I see the expense is 
charged here. 

Q. Didn't I understand you to say a few minutes ago that 
the five days that you were elaining were shown on this? 

A. No, I say shown on our records. M;r. Murray can tell 
you exactly where I was on those days and what was charged. 
I don't recall. I don't think 've charged the 1\iarion trip, hut 
1 can account for about five days without that. It was dozenfi 
of other days we didn't make any charge for at all. 

Q. 1\ir. Fleming, did you consider in an effort to secure 
financial assistance Ivlr. Lincoln did all that he co-uld to ef­
fect this consolidation Y 

A. Which consolidation? 
page 484 ~ Q. The first one. 

A. So far as we know, Mr. Lincoln did. 

~Ir. Gordon: Judge, he is asking for the opinion of thiR 
witness. I don't think that is proper. We are here to de­
termine facts. If 1\ir. Lincoln wants to state what he did 
about this thing, he can go on the stand and do it; he is here. 
lie is asking for a mere opinion of this witness on a question 
of what Mr. Lincoln did. 

The Court : Objection sustained. 

By Mr. Buchanan: 
Q. I believe you have stated just a minute ago in answer 

to a question that there wasn't a consolidation proposed, so 
far as you understood it, but that the Virginia Table Com­
pany was buying Southern Factories & Stores Corporation. 
Is that correct? 

A. It was forming a merger and we were to be one of the 
units that he optioned and were to be taken over under the 
option. 

Q. I will just ask you if you didn't state a few minutes 
ago that it wasn't a consolidation, but that the Virginia 
Table Company was buying Southern Factories & Stores Cor·· 
poration? 
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A. Toohnically I don't know what you call it, but we gave 
an option and he was to exercise it and form this 

page 485} merger. He, in that sense, was buyer and we 
were, in a sense, seller. 

Q. In the first agreement here, dated the 13th of December, 
it is stated: '' "\Vhereas, one of the said parties of the first 
part which is the Cameron Stove Company, Inc., now owns 
and operates a stove manufacturing business with its prin­
cipal plant and general office located at Twenty-first and 
Decatur S'treets in the City of Richmond, State of Virginia; 
and the other party of the first part, The Southern Factories 
and Stores ·Corporation, now owns and operates a retail fur­
niture business with its principal office located at T,venty­
first and Decatur Streets in the City of Richmond, State of 
Virginia, and owns and operates six retail furniture stores; 
and whereas the party of the second part is now ·engaged in 
the manufacture of furniture with its principal place of busi­
ness at 1\{arion, · Virginia, and, also, owns and controls all 
of the stock of the Lincoln Furniture Manufacturing Com­
pany, Ine., a corporation existing under the la,vs of the State 
of Virg·inia, which said corporation is also engaged in the 
1uanufacture of furniture; and whereas the said parties here­
to are interested in forming a consolidation behveen the 
said manufacturing plants and a number of retail furniture 
stores in various cities in the United, and to this end con-

template the organization of two companies, to 
page 486 } be known as The Virginia-Lincoln Furniture Cor-

poration and The Lincoln Furniture Stores, Inc., 
or by other appropriate na1nes, the first of whieh is to be a 
holding company and is to hold all of the common stock of 
the said Virginia Table Company, Inc., the party of the stc­
ond part hereto, and all of the stock of the Lincoln Furni­
ture Stores, Inc., or the corporation to be formed by some 
other appropriate name, which is to purchase, take over, own 
and operate the retail stores aforesaid.'' In view of that 
which is signed by you I want to ask you if the understand­
ing and intention was not to enter into a mutual enterprise to 
form a merger or consolidation of your stores and f·actories 
with the stores and factories of the defendant here for mu­
tual benefit? 

A. To form an organization for the mutual benefit, but 
from an entirely different angle and entirely different basis. 
We were selling out to his· organization and his organiza­
tion was buying our organization out, as he would have done 
other units, the difference being he called on us as he called 
on no other units to help him form this merger as we had 
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experience doing the very thing he was undertaking; we. had 
gone out and optioned store~ and merged them. They didn't 
know anything about it and wanted us to help them. So that 

required us to spend much money and give our 
page 487 ~ managers' time to help them organize this orgaui 
· zation of theirs. 

Q. And they gave their services-~Ir. Lincoln gave his 
services during this entire period without remuneration and 
also expended a very, very large sum of money in orclet· to 
merge the thing for the benefit of both of you Y 

A. I don't know wha.t you asked me about Mr. Lincoln's 
expenditures. I guess he can tell about that better than I 
can. 

Q. I just wanted to know what you knew of it. 
A. I don't know what he. received, hut I was told-

Mr. Gordon: ·Don't say what you were told. 

Q. It is not your contention J.\IIr. Lincoln made any profit 
out of the failure of this merger, is it Y 
· A. Certainly not. 

Mr. Gordon: What is that? 
The Witness: He asked me whether we thought Mr. Lin­

coln made anything out of the failure of this merger. 

·By Mr. Buchanan:. 
Q. It was to his interest and your interest both to consum­

mate itf 
A. Yes, sir. 

page 488 ~ RE-DIRECT EXA!1INATION. 

By Mr. Gordon: 
Q. Mr. Fleming, who prepared this option contract here1 

'\Vho prepared it and submitted it to you allY 
A. I think Mr. Buchanan. 
Q. Is there any question about that, that he was tl1e one 

that prepared itY 
A. That was my understanding of it. I didn't see it ·drawn. 
Q. If 1\fr. Lincoln had complied with the agreement-with 

the alternative agreement he made at Marion on the 19th of 
July, 1929, a.nd had thro·wn his business in along with your 
business and those other units that wanted to come in, would 
that have relieved your financial troubles' 

A. Yes, sir. 
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1\{r. Buchanan.: He asked him that on chief. 
Mr. Gordon: No, I didn't. I didn't put it in that form. 
The Court: If I pressed that rule strictly I would stop 

ooth of you. The Court is allowing counsel indulgence to go 
back. It is different when one side has rested its case. 

By Mr. Gordon: 
Q. I called under the statute for the production of all of 

tht options. and renewals which had been gotten by you for 
the defendant and they are-these papers are 

page 489 ~ here and I don't find any extensions except fron1 
Bell :and I wish to ask you whethe·r they are four 

extensions from Bell. 
A. Yes, four ·extensions from Bell Furniture Company. · 
Q. The first one is undated, but was evidently in· :n,rarch; 

the next one is April 26th, 1929; t4e next one is the 15th of 
May, 1929, and the next one is July 29th, 1929. 

A. Yes. 

Note: Filed and marked E.xhibit R. F. #75, whi~b is as 
follows: 

To: 
VIRGINIA TABLE COMPANY, INC. 

We the undersigned in consideration of $1.00 in hand paid, 
the receipt of 'vhich is acknowledged hereby grant you an 
extension of 30 days from the present expiration date there­
of, 'vithin which to exercise an option heretofore granted 
you by us for the sale of the property therein named upon 
the terms therein stated and if the said option is exercised 
and its terms carried out by you within said extensivn of 
30 days, we· agree and bind ourselves on our part to carry 
out all its terms to be by us done and performed. 

l\IYRTLE FRANICLIN Witness 
NYRTLE FRANI{LIN, Witness 

W. A. BELL 
E. C. BELL 

Fredericksburg, V a. 
April 26, 1929. 

For One Dollar received in hand and hereby acknowledged, 
and other valuable consideration, 've hereby grant unto The 
Virginia Table Company, Incorporated, th~ir assigns or 
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agents, an extension, to May 20th, 1929, of our 
page 490 }- Option given to the said Virginia Table Com-

pany, Incorporated, under dat~ of ................. , 
1929 ; the same conditions and provisions·~ to prev.ail . as . set 
out in the said Option. . 

\, 

MYRTLE FRANKLIN Attest 
MYRTLE FRANKLIN Attest 
~IYRTLE FRANKLIN Attest 

W. A. BELL & BRO. 
W. A. BELL~. 
E. C .. BELL. 

- . \ . . 

This agreement made this the 15th of May, 1929, between 
"\V. A. Bell & Bro., },redericksburg, Va.;of the first part and 
Virginia Table· Company, Inc., of the second part; WIT­
NESSETH: 

Whereas, the first party has heretofore granted to the sec· 
ond party an exclusive option to purchase certain personal 
property in sa.id option described, upon the terms and con-i 
d-itions therein named; which said option is here referred 
to for a full and complete description of its terms; a.nd, 

- 0 ..... \ 

Whereas, it is desired to extend the time within which the 
said ·option may he exercised; · 

Now therefore, it is covenanted and agreed between the 
parties . as follows : ,_. . · · · · 

1. 
1 

That the said party of the second part shall have the right 
to pay the consideration~ iii said option named·, in the ·mariner 
therein described, for the property -therein set forth up to 
and including the 20th day of July, 192-9.-· · -: · · 

2. 

The party of the first part agrees a.nd covenants that if 
the said party of the second part shall pay the consideration 
named for the property described in the manner set forth 
in said option, and shall perform all other covenants and 
agreements to be by it performed under said option on or 
before the 20th day of July, 1929, then the said party of the 
first part will execute the bill of sale for the said property 
in the manner set forth in said option and will on its part 
carry out and perform all the matters and things by said 
first party to be done and performed under said option. 
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page 491} 3. 

It is further understood that the covenants and provisions 
in said option contained remain unchanged except as herein 
set forth as to the time within which the same may be exer­
cised except also that it is agreed .that in completing the ar­
rangements necessary to adequate finance the merger :of in­
ter~sts the party of the second part may negotiate with any 
banking firm of recognized .financial standing and high char­
acter and reputation -competent and adeql!-ate to properly 
finan-ce the same. 

4. 

No rights aooruing to either party heretofore by reason 
of the ex·ecution of said option and proceedings resulting 
ctherefrom shall be affected except as herein stated. The con­
sideration for this rene,val is $1.00 in hand paid. 

IN TESTI~IONY WHE,REOF, the parties hereto have 
caused their names and seals to be affixed this the ......... . 
day of 1\'Iay, 1929. 

l\fYRTLE FRANIIT_JIN Attest 
~IYRTLE FRANI{LIN Attest 
~iYRTLE FRANI{LIN Attest 

• • • 

VIRGINIA T.AJ3LE OOMP ANY: 

W. A. BELL & BRO. 
W. A. BELL 
E. C. BELL 

• 

In consideration of the sum of $1.00 eash in hand paid, the 
receipt of which .is her.eby ·acl{nowledged, we do hereby .agree 
to extend the-· time within which the Virginia Table Conl­
pany, Incorporated, ·may exereise an option heretofore 
granted it by us upon the .terms and conditions therein stated 
for 90 days from the 20th day of July, 1929. 

R.eference is made to said option for. a full and complete 
description of the terms thereof and we -covenant and agree 
that if the Virginia. :Table . Company; Incorporated, shall 
within 90 days from Jrily ·20, 1929, on its part carry out and. 
perform all the matters and things to be by it under said op­
tion done and performed that we will on our part earry out 
and perform all things which we agree under said option to 
do and perform upon ·compliance. with the terms thereof by 
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the Virginia Table Company, Incorporated, and its assigns, 
· etc. 

page ~92 ~ It is agreed that all of the terms of the said_ 
. option remain unchanged with the exception of. 
the time within which it may be ·exercised and reference is· 
made thereto for a full and complete description of terms 
the same as if included herein in full. 

In testimony whereof witness the following signatures ancl 
seals this the 29 day of July,. 1929. 

By Mr. Gordon: 

W.A .. BELL 
E. C. BELL 

(Seal) 
(S'eal} 

· Q. Mr. Fleming, to whom were these options and renewals 
sent when they were gotten¥ 
...... '\.. Either to 1\IIr. Buchanan or Mr. Lincoln or Mr. Wahab; 
usually to 1\tir. Buchanan. I think they were sent to 1\{r. 
Buchanan. 

Q. vVho requested the getting· of these extensions from 
time. to. time 1 

A. Either Mr. Lincoln, Buchanan or Wahab, but mostly I 
think they came f.rom 1\fr. Buchanan . 

. Q. Who handled _the option business and the extensions 
south of Virginia for you all? 

A. 1\fr. l{imbrell and Mr. Murphy. 
Q. There is a charge here in this complaint after the 

charg·e of $11,000.00 for.. the options and the $17,000.00 for the 
expenses about the inventori~s and the per diem of $75,-
000.00 for damages, a lal'ge part of which has been itemized 

in the particulars of claim.. Yesterday when M'r. 
page 493 ~ Buchanan was asking you about the $75,000.00 

did you intend to claim that that $75,000.00 aro~e 
all after July or not 1 

Mr. Bazile: If Your Honor please, that is objected ~o 
as being leading. 

The Court: Objection sustained. 

By Mr. Gordon: 
Q. To what did that clahn for $75,000.00 refer? 
A. It arose ~ginning after January 31st. Our 'vorl{ ou 

options stopped on .January ~1st on which day and as of 
which day we were supposed to be ta.ken over by the organi­
zation. After that tim.e our loss and our expense and our· 
damage began. From that time we ·were working on inven-· 
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tories and accounts and doing many other things for the other 
company and from that date 01.1 you will find from our rec­
ords we had very heavy losses. 

Mr. Bazile: Now, if Your Honor please, I move to strike 
out so much of tha.t answer _as· relates. to working on accounts 
because he is suing for $17 ,000.00-on inventories because 
he is suing for $17,000.00 on inventories and he is not entitled 
to charge that up twice against us in his bill for damag-es. 

The Court: I don't understand .that objection. An in-
. ventory in one form is an account, isn ,t it 'I . 
page 494 ~ Mr. Bazile: No, sir; he says a part of his dam­

age resulted from the taking of inventories. Now, 
then, he has sued us for three causes of action here·. First, 
he sued us for-

The Court: Don't mention the t'wo that do not affect the 
item. 

Mr. Bazile: He has sued us in his third claim for $73,-
000.00, I· think-anyhow, it is above $70,000.00, and in that 
answer to J\1:r. Gordon's question he is attempting to assert 
the damages which he sustained under that cause of action 
for which he is asking $73,000.00 and one of the elen1ents of 
the damage which he said he sustained was from tho taking 
of- these inventories. Now in his second cause of action 
against us he has sued us for $17,000.00 for the taking· of 
these same inventories and I say he is not entitled to charge 
us $17,000.00 or try to charge us that amount under the sec­
ond cause of action brought against us and then add the 
.damage he sustained fr01n the doing of the very same thing 
to make up the $70,000.00 which he seeks to recover under 
the third item, a.nd the-refore I move that so much of his an-

swer as shows that his damage under the $70,­
page 495· } 000.00 claim r~sulted from the taking of tlwse in·· 

ventories be stricken out. 
The Court: I don't know whether he is charging twice 

for the same item. That you will have ample opportunity 
to point out to the jury and the jury will have arrtple oppor­
tunity not to allow him for an item which he is claiming dam­
ages for t\vice. 

The vVitness : I think he misunderstood n1y a.nswer. 
The Court: One minute, don't interrupt. That is a qllles­

tion to go before the jury. If the jury think he is charging 
twice it would· be their duty to a.llow him for only one. 

1\!r. Bazile: With that instruction to the jury I am satis-
fied. 
· The Court: I don't construe it. I leave it to them. 
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The Witness: My answer was trying to differentiate be­
tween prior to January 31st .and after Jan nary 31st. I men­
tioned after January 31st as the inventory taking time. I 
didn't mean to charge this as taking inventories, but dis­
tinguishing that as the time w.e were taking inventories and 
other work than taking options. 

By Mr. Gordon : 
Q. Now I just want to ask you this question: I show you 

Exhibit ·#71, which is the Carolina Parlor Fur­
page 496 ~ nit1;1re ag-reement, and ask you by whom that was 

prepared originally? 

Mr. Bazile: Yon asked him that yesterday. 

A. This was prepared by Mr. Buchanan. 

By a Juror: 
Q. Did I understand you that on January 31st, 1929, if this 

deal had been consummated under this transaction you wou]d 
receive $11,000.00 or $1,000.00 for each one of the eleven 
options 'vhich you secured at that time? · 

A. Yes,. sir. 
Q. Subsequent to that date you were called upon to have 

these options renewed? 
A. Yes, sir. 
Q. Was that done at any expense to your companyf 
A. Considerable. 
Q. Where wa.s that charged against the defendant com-

pany? 
A. It was charged on our company's books. 
Q.. Is that part of the $11,000.00? 
A. No, sir ; that comes separate. You see, the $11,000.00 

was covering the taking of options which they agreed to 
pay us $1,000.00 each for. After we secured the options 
they engaged our services on account of our managers and 
other men in the furniture business knowing that line of busi­
ness to go out and take these inventories and appraise ac­
counts, etc. They spent sometime ten days or two weeks 

at one store. F·or instance, in New Orleans I 
page 497 ~ think that man had in the neighborhood of a mil­

lion dollars of assets and it took a lot of time 
for those managers to go over every piece ·Of furniture and 
appraise it. 

Q. I don't think you understood me. I am not question­
ing the appraising of the property, but securing the options. 
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On January 31st if this deal had been consummated you would 
-have been entitled, under your opinion, to $11,000.00. for hav­
ing secured eleven options Y 
· A. That is right. 

Q. Then you were called upon subsequent to that date to 
have them renewed, some of the same options f 
· A. Yes, sir. 

Q. Now I asked you did it cost you any expense to do 
that~ 

A. Yes, sir. 
Q. Just securing a renewal of the option?. 
A. Yes, sir. 
Q. How is that charged on your books? Is that part of 

the $11,000.00 or is that part of the other item? 
A. No, it is in the later item. The option money of $11,-

000.00 was charged up prior to January 31st. 
Q. If I understand correctly, the amount of $17,000.00 is 

not the cost of taking only the inventories, but the cost of 
taking the inventories plus the cost of securing options sub­
sequent to J a.nuary 31st? 

A. We didn't get any options after then. 
page 498 ~ Q. You renewed them? 

A. Yes, sir. 
Q. And those were au expense to you, to renew them Y 
A. Yes, sir. 
Q. Is that part of the $17,000.00 or part of the $11,000.00! 
A. It is part of the $17,000.00. 

By Mr. Bazile: 
Q. Your declaration doesn't charge that? 
A. I think so. 

The Court: Are you asking a question, Mr. Bazile? 
}Ir. Bazile: If Your Honor please, his declaration doesn't 

charge anything of tl~e kind. His declaration charges that 
all of the $17,000.00 was expense incurred in the taking of the 
inventories and the appraising of the accounts and he only 
asked for $11,000.00 on account of the options. He isn't suing 
for any expense in connection with the options. (Reads third, 
fourth and :fifth paragraphs of the declaration.) 

The Court: Let me ask you right there: Did you allege 
that you were to receive $1,000.00 for options and expenses 7 

Mr. Gordon: No.-
The Court: Then the $1,000.00 option or price for the op­

tion was to include the expense that the plain­
page 499 ~ tiff had been put to in getting that option Y 
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Mr. Gordon: Of course. 
A Juror: May I ask a question right there Y That 

$8,500.00-what is that fort Is that the cost of securing the 
original options plus all. renewais o.r only the oost of them? 

Mr. Gordon: Only .the cost of securing the original options. 
The· Court: Now that is all. merged in the $11,000.00? 
Mr. Gordon: Of course, it is. Now when they called for 

additional information from us we furnished tl1em an item­
ized statement of this $8,537.27 'vhich they asked us to fur:­
nish. That had nothing in the world to do with the item­
ized account of the expense of taking the inventories which 
had originally been filed with the notice of motion for judg­
-ment. 

Mr. -Bazile: That is exactly what I said. 
1\tlr. Gordon: No, you didn't. You told His Honor­
The Court: Let's get along 'vith the argument. 

· Mr. Gordon: As I said, my friend M·r. Bazile-he said 
just now we had on their call furnished them an entirely dif­
ferent statement from the one we had filed with the notice 
of motion. 

The Court: I think he did. 
page 500 ~ Mr. Bazile : I beg your pardon. Will Your 

Honor permit me to explain what I did say? 
The Oourt : Yes. 
Mr. Bazile: I said the expenses incurred in securing these · 

options couldn't possibly be the same. as the expense items 
set up in the $17,000.00 account for the rea.son that 'vhen we 
called for a.n itemized acc.ount of the expense incurred in 
securing the options he filed an entirely diff-erent account 
from the account relating· to the $17,000.00 item and it had. 
entirely different items in it and the two were separate and 
different. The contention I made was that under his plead­
ings he is not entitled to reC9ver for any expense for getting 
the options. 

The Court: He admits that is merged in the $11,000.00, 
the expense of getting the options originally, but for renewals 
he does claim the expense. 

The Witness: I could clarify that. We rendered a state­
ment to the Lincoln Company for $11,000.00 for options. The 
·correspondence we have read will explain to you 1\{r. Lincoln 
objected to the $11,000.00; said it was ·a pretty steep price. 

He was perfootly willing to pay whatever expense 
page 501 ~ we had and asked us to render him a bill of our 

actual e~pense in getting· these inventories-
1\tlr. Gordon: Options, you mean. 
The Witness: Yes, sir; I beg your pardon. He wanted 
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to know what it actually cost us to get these options for 
which we were wanting hhn to pay $11,000.00. We rendered 
him this statement showing ·what we had actually spent in 
getting the eleven options for whieh he agreed to pay us 
$11,000.00. That was an entirely separate and distinct state­
ment from that eoming after January 31st. In other words, 
we were perfectly willing to show him what it cost us in ac­
tual recorded items to get the eleven options for which we 
were asking him to pay $11,000.00 and we have many items 
we didn't charge. I found $50.00 of telephone and telegratn 
charges we didn't charge at all. "VVe figured we were work­
ing for them and one or two dollars. didn't make any dif­
ference because on January 31st we would be merged into one 
company and were indifferent to those n1inor items, but these 
were the recorded items and they amounted to $8,500.00. 

page 502 ~ CROSS EXAMINATION. 

By Mr. Buchanan: 
Q. You have stated in answer to a question that you charged 

no items in connection with tl1ese options after January 31st. 
A. I said in securing options. 
Q. I ·want to lu~.nd you a copy of your ledger which was 

presented in response to interrogatories or summons by the 
defendant, which is headed: ''Organization expense-Op­
tions for Virginia Table Company". The total amount is 
$5,950.08 as the expense-

1\fr. Gordon:· No, sir. If you read the notice you will :find 
the other amount is added to it. 

Mr. Buchanan: ''Organization expense-Options for Vir­
ginia Table Company .. '' I don't know 'vhat is to be added 
to it. I am taking it from the books. 

~Ir. Gordon: You want· to be fair about it­
~Ir. Buchanan: I certainly do. 
Yr. Gordon : The answer to your request sets out the 

thing in full and it shows that this other was to be added 
there. 

By 1\tir. Buchanan: 
Q. Did 1\tir. Zachary l1ave anything to do 'vith securing re­

newal options? 
A. I had no dealings with Mr. Zachary. Mr. Kimbrell can 

tell you that. 
page 503 ~ Q. I want to ask you if it doesn't show-if you 

didn't· include in your expenses for securing op-
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tions a fee to Mr. James B. Murphy of $2,026.54 for legal 
services! 

1\ir. Gordon: Certainly, we did. 

A. Yes, that is in there. 
Q. I also want to ask you if there isn't included in there a 

salary for one month for Mr. IGmbrell of $750.00! 
A. Yes. 
Q. Now, Mr. Fleming, I want to ask you-

Mr. Gordon: You are at perfect liberty-the ·account 
speaks for itself. We are going to have Mr. Murphy on the 
a tan d. 

Mr. Buchanan: I will ask Mr. Fleming. 

Q. You stated none of these items were charged after Jan­
uary 31st. I want to ask you if these expenses for securing 
these options on your ledger don't show that after December 
4th you charged E. H. Hillis, $112.05 ; W. E. Kimbrell, 
$341.59; Rives Fleming, $23.83; Rives Fleming, $8.30; H. W. 
l(imbrell, $82.58; H. W. Kimbrell, $54.67; H. W. Kimbrell, 
$250.00 in salaries and James B. ~Iurphy $2,026.54, all after 
February 4th 1 

A. February 4th 1 
Q. Yes. 
A. It n1ight have been a. few days later being charged, but 

our options were supposed to be over with on 
page 504 ~ January 31st. Now ~Ir. Murray can explain if 

they came in two or three days later. 
Q. Isn't the last item February 28th Y 
A. Yes, sir. Mr. :1\'Iurray knows about this and can explain 

it. I can't. I know our optioning was over on January 31st. 
Q. What I am trying to get at that included in the expense 

of getting the options you also included-! am not prepared 
to say it is wrong-that you have also included legal fees of 
over $2,000.00 and salary of Mr. l{imbrell for one month of 
$750.00 and salary of }.llr. H. W. l(imbrell for one month of 
$250.00 in addition to expenses. 

A. For securing options? 
Q. Yes. 
A. Certainly, we did. We did that all the time. 
Q. I just 'vant to show it was salary and not expense. 
A. We didn't say expense; we say cost. That don't neces­

sarily mean traveling expenses. 
Q. Mr. Gordon has asked you if Mr. Buchanan prepared 
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these various papers. They were all submitted to your coun­
sel and examined by him carefully, very carefully, in detail 
before they were· signed by you, were they not? 

A. Yes, sir, I think so. 

Witness stood aside. 

page 505 ~ W. P. HAZELGROVE, 
a witness introduced in· behalf of the plaintiff, 

being :first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By 1\fr. Gordon : 
Q. Please state your name, age, residence and occupation. 
A. W. P. Haz.elgrove; 40 years old; practising. attorney, 

and resident of Roanoke, Va. 
Q. You practise law in Roanoke Y 
A. Yes, sir. 
Q. In the year 1929 were you counsel for any of the persons 

or firms that were supposed to go into the merger that Mr. 
Lincoln was forming? 

A. May I refresh your me~ory from the :file as to the year? 

The Court : Yes. 

A. Yes, in 1929 I was counsel for tbe partnership of Phelps 
& Armstead. 

Q. Where were they located 7 
A. At Roanoke, Va. 
Q. Did Phelps & Armstead have any contract with the Vir­

ginia Table Company, Incorporated, in regard to this pro­
posed merger 7 

A. Yes, sir, they did. 
Q. What 'vas the nature of that contract7 

page 506 ~ Mr. Buchanan: May it please the Court, we 
object. I don't see what that has to do with this 

controversy. . 
The Court: I fail to see the relevancy. 
::1\tir. Gordon: The relevancy is this: I am going to prove-
1\fr. Buchanan: Wait a minute. If you want to state what 

vou expect to prove it should be done in the absence of the 
_jury. 

Note : The jury retires from the court room. 

1\tir. Gordon: Mr. Buchanan has stated in the presence of 
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the jury they had made no binding contract of sale or pur­
chase with any of these interested units. I am going to prove 
by }Ir. Hazelgrove that the Virginia Table Company had en­
tered into a contract of sale and purchase in which the Vir­
ginia Table Company was bound to purchase, and that is one 
of the circumstances to support--and a very pregnant circum­
stance to support the agreement which I am going to show 
by this witness was made at the Marion meeting in July, 
1929, because if he was already bound up to accept certain 

units: that was all the more incentive on him 
page 507 ~ that he should go ahead 'vith this individual mer-

ger. · 
The Court : Is this one of the companies Y 
Mr. Gordon: One of the interested units in the set-up. 
Mr. Buchanan: But not one you all got the option on. 
Mr. Gordon: It went into the whole picture. 
Mr. Buchanan: I don't think that on account of circum­

stances that were entirely separate and distinct from the 
Southern Factories & Stores that negotiations were entered 
into orally with Messrs. Phelps & Armstead in connection­
this company did ask them to take over a store and did 
operate it or secured the stock in it. I have no recollection 
of making any statement-! may have made it, but if I did I 
'vas in error because there was an agreement with Baggs­
Rice which was afterwards exercised, but there were peculiar 
circumstances which surrounded each of those; circumstances 
which made it peculiarly advantageous, as we thought, at 
tha:t time to secure Phelps & Armstead. They have since 
sold their. business to other parties. But what I am trying 
to get at, this contract was made when the inventory was 

taken in J anuacy, my recollection is. 
page 508 ~ The Court : This contract was in existence at 

the meeting of July 19th¥ 
Mr. Buchanan: Yes, sir. 
The Court: It had already been entered intoY 
Mr. Gordon: It was in the picture presented to Hayden & 

Stone. 
Mr. Buchanan: Not only that, but in the very last picture 

in which several of those stores weren't presented, and Phelps 
& Armstead was a very valuable store, had earned $40,000.00 
to $60,000.00 a year over a long period o'f time, and we en­
tered into an absolutely separate and distinct contract, which 
you can produce, that if at that time they desired it we would. 
exercise the option and if we bought their store we would 
have made a profit of $40,000.00 or $50,000.0(}, but that con­
tract was separate and distinct. 
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Mr. Gordon: If you want to go into that feature of it I 
think I can show Your H6nor they wanted you to comply 
with your contract and you didn't do it. 

Mr. Buchanan: It was various terms in connection with 
it that had to be threshed out. 

Mr. Gordon: This contract was entered into in January. 
The Court: My view of it is that the making of 

page 509 ~ that contract at a different time is too remote to be 
admitted in evidence in proof of the making of this 

verbal contract. 
}fr. Gordon: It was in existence at the time of that verbal 

contract. 
The Court: You are offering that to corroborate the fact 

of the making of a verbal contract on July 19th 1 
Mr. Gordon: Why he entered into the agreement of July 

19th. That was one of the inducements for it. 
The Court:· I think it is too remote. You may put it in 

the record and save the point. 

Note: The jury returns into the court room. 

By Mr. Gordon: 
Q. Was the firm of Phelps & Armstead in the merger prop­

osition that was presented to the bankers in New York-
Hayden, Stone & Company 1 . 

A. Yes, so I understood. I never heard any intimation to 
the contrary and we were called to NeW} York in a conference 
on that supposition. As a matter of fact, I was told so. 

Q. At the time you went to New York with re­
page 510 ~ gard to this proposition was there any contract 

existing between Virginia Table Company and 
Phelps & Armstead for the purchase by the former of the 
business of the latter? 

A. Yes, sir. 
Q. Was it an absolute binding contract and agreement to 

purchase? 

~Ir. Bazile: We object to that. 
'rhe Court: You can put your objection in if you have any 

additional grounds. 
:J\Ir. Buchanan: The contract is the best evidence. 

Note : The jury retires from the court room. 

By Mr. Gor4on: 
Q. Have you got the contract with you? 
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A. Yes, sir. 
Q. Are you ready to produce it Y . 
A. Yes, sir. On that question, though, I take it it would 

be a question of law to show that the contract, which was 
in the form of an option, had been accepted. Certain sub- .. 
s·equent papers would be necessary to show its conversion 
into an accepted binding contract from what it showed on 
its face, which is an option. 

Q. Were you present at the meeting at Marion, Va., on July 
19th, 1929, when 1\fr. Lincoln made certain statements and 

propositions to the people assembled there Y 
page 511 ~ A. Without my file in front of me I wouldn't 

say exactly as to the date, but some time in the 
summer-I think in July, 1929. I was in Marion at a meet-­
ing of the representatives of the various units which were 
supposed to go into this merger., 

Q. At that time was there a binding contract between Vir­
ginia Table Company, Incorporated, and your clients with re­
gard to a sale and purchase? 

A. I so considered those instruments, yes, sir. 

Mr. Gordon: That is what we want to introduce before 
we go into what occurred. 

The Court: Do you gentlemen want to put your objection 
in the record~ 

Mr. Bazile: Yes, sir. We object to.this testimony because 
it is too remote. We further object to it as being irrelevant, 
having no bearing upon the issue here, and we also object to 
the statement made by Mr. Hazelgrove as to the legal con­
clusions expressed by him which should be drawn only from 
an inspection of the contracts themselves. 

The Court: The objection is sustained and the evidence 
excluded. 

Mr. Gordon: To which action of the Court the plaintiff 
excepts because we expect to prove by this witness 

page 512 ~ that at the meeting held in July, 1929, at Marion 
the Virginia Table Company, Incorporated, 

stated it had definite commitments for the merger 
of these different units, but if for any reason those 
commitments weren't realized that he would form a 
smaller merger between his corporation and such of 
the units as desired to go into the merger, and 
the evidence now sought to be introduced is for the 
purpose of showing an additional incentive on the part of 
~Ir. Lincoln to make that agreement. Now I am going to ask 
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him now what th~ agreement was at Marion and then I want 
to-

The Court: What agreement t 
· Mr. Gordon: That 1\llr. Lincoln made there at that meet-

ing. . . 
The Court: The one you are suing on Y You can ask him 

that. 
Mr. Gordon: Then we want to ask him wheth~r or not at 

that time there was a binding agreement between his company 
and Mr. Lincoln's company. 

The Court: Made theretofore? 
Mr. Gordon: Made before that time and whether they 

extended the time for the exercise of that agree­
page 513 ~ ment on the basis of what was done there at that 

meeting. 
The Court : Suppose you get all of that in the record now 

·and I will decide whether I will let it go to the jury. 
Mr. Bazile: Of course, we are going to object to his testi­

mony on that point for the same reasons which we gave with 
reference to the introduction of Mr. Fleming's testimony at 
th~ time it was originally introduced. 

Mr. Gordon : I am going to tell you gentlemen right now 
in order to meet that technical objection I am going to ask 
the Court to allow me to amend the declaration so as to state 
the contract in that form. 

By Mr. Gordon: 
Q. Mr. Hazelgrove, in view of the sta~Dient which you have 

made as to what transpired at Marion in July, 1929, when you 
were present I will ask you 'vhether or not at that time Phelps 
& Armstead had a binding contract with the Virginia ~able 
Company, Incorporated, for the taking ov~r by the latter 
of the business of the former? 

Mr. Bazile: We object to that for the same reasons here-
1 of ore given. 

Mr. Buchanan: And also because any such contract proven, 
if proven, must be based upon considerations 

page 514 ~ which are totally different from the considerations 
proven or sho'\\rn. in this case and may have been 

for an entirely different purpose. It may ha.ve been to put·­
chase a singl~ store without any connection whatsoever with 
any merger or consolidation. It was between the defendant 
and a partnership not a party to this case and a contract ~n­
tered into some six or eight months before, under circnm.­
stances and for a consideration which do not and cannot 
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exist between the defendant and the plaintiff in this case 
and . for reasons which were satisfactory to the defendant 
which do not exist and could not exist between this plaintiff 
and the defendant. 

Mr. Gordon: Before replying to that I wili ask one other 
question. 

Q. Were the statements which were made by Mr. Lincoln 
with regard to the merger made to all of those who were 
present at the meeting? 

· Mr. Bazile: That is objected to as leading. . 
The Court : I think that objection should be sustained. The 

questi·on is leading and it is too general. The witness has not 
· testified yet as to what was said. 

page 515 } 1\{r. Gordon: That we had better meet that 
when we come to it. 

The Court: I think if you could put that other question 
in and then ask him these questions \Ve might save having 
the jury to go out again, but if it is going to embarass the 
conduct of your case I will le~ you proceed your own way. 

Mr. Gordon: I would rather wait until we come to that 
point then. 

Note : The jury. returns into the court room. 

By Mr. Gordon: 
Q. State 'vhether or· not Phelps & Armstead were one of 

the units in-the -proposed merger that Mr. Lincoln was fornl­
ing in the year 1929. . 

A. Yes, sir, it was. 
Q. State whether or not during the early part of that year 

Messrs. Phelps & Armstead had given to Virginia Table 
Company, Incorporated, an option for the purchase of their 
business. 

Mr. Bazile: WP. ubject to that, if· Your Honor please. 
The Court: Objection overruled. 
Mr. Bazile : Exception. 

A. Yes, s~r, they did give to the Virginia Table Company an 
option. 

page 516 ~ Q. Have yon got a copy of it with you 7 
A. They gave them an option under date of 

January 15th, 1929. 
Q. Did you and your clients attend any meeting in N cw 

York with regard to this merger business Y 
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A. Yes, ~ir, we did. 
Q. About when was that 7 

1\/Ir. Bazile: We object to the meeting in New York. That 
has no bearing upon this case. It is immaterial and irrele­
vant whether his clients went to New York or not, his clients 
not being the plaintiff here. 

The Court: As I understand, that is just leading up to the 
instance on July 19th. 

Mr .. Bazile: But that was at J\!Iarion. 
The Court: Unless you can show something very preju­

dicial to you I am going to let it come in. 

A. Yes, sir, I attended a meeting up there some time be-
tween the lOth and 16th of May, 1929. 

Q. Were Messrs. Phelps & Armstead up there with you 1 
A. Yes, sir, they were both there. 
Q. Please state whether or not Phelps & Armstead were 

in the set-up which was presented to the bankers in New 
York and about which you went to N-ew York. 

A. I could only answer that by saying I so understood a1id 
given to understand that from all the parties 

page 517 ~ interested with Mr. Lincoln and never until this 
case have I had it intimated they weren't, but on 

the contrary positively they were. 
Q. Did Mr. Lincoln make any statements during that visit 

to New York to you or in your presence to others as to why 
the financing by Hayden, Stone & Company or Haystone Cor­
poration didn't proceed! 

Mr. Buchanan: I don't like to object; I would like the 
jury to 1iave the benefit of every material point, but this case 
is taking ·a long time and if we go into the reasons for Hay­
stone & Company and all the bankers-that is the reason I 
asked lVIr; Fleming this morning if he had any complaint to 
make because the bankers didn't underwrite this merger and 
he stated no, he had no complaint to make. If we go into 
the reasons for that it would be interminable. 

Mr. Gordon: I am not going into the reasons of the bankers, 
but you have undertaken to present and you said you were 
going to prove that the bankers-that the reason this thing 
fell down was because the bankers wouldn't approve the thing. 
Now I am going to prove that the real reason was something 
different. 

J\fr. Buchanan: All I said that I expected to 
page 518 ~ prove was this, which I will substantiate and which 

.is substantiated in the record today, that 1\Ir. 
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Potter, the senior partner of the firm of Hayden, Stone & 
Company, has given his deposition as testimony hi this case 
~hen Mr. Gordon was prese~t in which h~ stated t}?.at the 
reason that the bankers contr,act wasn't compli~d with was 
because the picture presented by the auditor~ didn '~ come up 
to the representations made by t~e stores. That is the state­
ment I made and that I will substantiate~ . 

The Court: That was a deposition talren by .. the defendant Y 
Mr. Buchanan: Yes, sir. I,. of:~ourse-I do~'tknow why 

they wouldn't do it except what he says and that is in· the 
record. 

The Court: I think that relevant to this inquiry. Objec­
tion overruled. 

A. Yes, he did.· 
Q. Please state what he said. 
A. Well, I wouldn't, Your Honor, undertake to attempt to 

repeat about a tw,o-hour speech that Mr. ~4Icoln made up 
there in New York that day or quite a long talk. The s~m 
and substance of it, as I recall it, was to the effect that he 

had considerable and prolonged negotiations with 
page 519 r one or more of the partners in Hayden, Stone & 

Company, which was the investment banking 
house set out in the original contracts of option to :finance 
the securities; that one 01~. more of these partners had died 
and various and sundry other details had been gone into, but 
that they were entirely too slow; that they :wanted too much 
money for their financing and that he thqught he could get 
his financing done by one or more other financing concerns 
in New York at a. much lower rate and much more ex­
pediously, aild at that meeting he named one or more: con­
cerns through whom he expectea to do business; among them 
being Richard Cardwell & Company of Nashville, about whom 
I made inquiry from the National City Bank of New York. 

Q. Did he state whether or not the prop·ositiori had been 
withdrawn from th~ Hayden-Stone inte.rests Y 

A. He stated that he had so withdrawn it, yes; sir. 
Q. He had withdrawn itY 
A. Yes, sir~ 
Q. At that conference did Mr. Lincoln make any state­

ment that fiayden, Stone & Company or their corporation had 
turned down this proposition because of lack of profits! . 

A. I heard no such statement, sir. 
Q. Did you ever hear any .intimation of that kind before? 

},{r. Bazile: If Your Honor piease, we object to that. What 
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he heard from other people wouldn't be admis­
page 520 ~ sible~ What he heard. from Mr~ L.incoln is proper. 

The Court: Objection sustained. 

By J\~Ir. Gordon: 
Q. You heard no inthnation from Mr~ Lincoln to that effect; 

did you? 

Mr. Bazile : He answered that 

Q. I asked whether you heard any intimation from Mr. 
Lincoln to the effect the bankers were turning down the propo­
sition for lack of profits. 

A. No, sir, I didn't hear any such intimation. If I did, 
it didn't make sufficient impression on me to remember it 
at this date. 

Q. Your company 'vas iri the picture Y 
A. ~Iy clients, which w~s a partnership. 
Q. If such a statement had been made by J\~Ir. Lincoln at 

that time do you think you would have forgott~n itT 

Mr. Bazile: If Yotir Honor please, we object to that. 
The Court: The objection is sustained. 

By l\tfr. Gordon : . 
Q. Now did you and yopr clients attend a meeting that was 

held in ~Iarion on July 19th, 1929, at which there was a con­
ference in regard to this proposed merger? 

A. I am merely using this to refresh ~y mind as to dates. 
Yes, sir; it was July 19tli, 1929; I attended a con-

page 521 ~ ference at Marion. . . 
Q. Now can you reca1l some of those who- were 

present at that conference? 
A. Yes, sir. 
Q. Will you state "~hd tliey were t 
A. Mr. Murphy was there:...._sat by me; there wa.s ~ chap 

there from some place down iii Louisianna-I ha.ve forgotten 
his name-from New Qrleans; there wa~ a fellow named 
Rice there from sdine furniture store at Bristol, ·v a., or 
Bristol, Tenn., I don't remember which, or may be he was 
from the Lynchburg store ; anyway, it ~as a fellow there 
by the name of Rice; I think. I ~n 't recall Hght now 
the names of the various people~ Mr. Wahab was there; 
Mr. Buch.a.nan was there; 1}1:r. C. C. Lincoln, Jr~, was there. 

Q. Without going into dehiil, state whether or not that ""'as 
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a ·conference between Mr. Lincoln and a number of these 
constituent units that wer-e proposed to be merged. . 
· A. Yes, sir, I would say in that conference there was some­
thing around twenty-odd people in there-men. 

Q. Now did Mr. Lincoln at that conference make any state­
ment with regard to this proposed merger and, if so, what 1 

Mr. Bazile: Now, if Your Honor please, before 'the wit­
ness answers this question we want to interpose an objection 

· to any answer which would attempt to prove 
page 522 ~ by parol ·evidence a contract different from that 

set up in the option agreement between Southern 
Factories & Stores Corporation and Virginia Table Com­
pany of July 20th, 1929, and the other objections that we 
have heretofore made to the parol evidence which has been 
given by Mr. Fleming in this case. Your Honor will recall 
the various objections that were made to that testimony and 
we wish to make the further additional objection that Mr. 
Fleming -hasn't proven any contract separate and apart­
or the plaintiff hasn't proven any contract separate and apart 
from the written contract of July 20th, 1929, and for fhat 
reason and for that reason any declarations or statements 
made which are not contained in that written contract are 
not admissible here. 

The Court: These are substantially the same objections 
you made when Mr. Fleming was testifying i 

Mr. Bazile : Yes, sir. · 
The Court: For the reasons stated then the objection is 

overruled: 
Mr. Bazile : Exception. 

A. ~Ir. Lincoln made a lot of statements; made quite a long 
talk at that meeting. If you would suggest the 

page 523 } line-
Q. I wanted you to state what, if anything, he 

said he would do with regard to this proposed merger and 
what he was doing at that time. 

Mr. Bazile: Ma.y it he understood that our objection runs 
to th~ whole examination on this point? · 

The Court: This point, yes, sir. 
Mr. Bazile: We will make additional objections \vhen ne·w 

matter makes it necessary. 

A. In substance Mr. Lincoln stated to the meeting these. 
investment bankers or brokerage concerns with whom he 



Va.-Lincoln Furn. Uorp. v. f:;o. Fac. & Stores Corp. 385 

had been negotiating and dealing in New York had failed 
to accomplish the necessary financing, that some of the less 
attractive units originally proposed for the merger had been 
eliminated on account of their operating statements, that he 
had made definite contact with a concern in Chicago that had 
the word Foreman in the name. If there is no objection, I 
think I can refresh my recollection after these three years 
~rom something in here. 

Q. I think Foreman National Corporation, wasn't it f 
A. The Foreman National Bank had a subsidiary, I think, 

called the Foreman Trust & Savings Bank; anyw.ay, it was 
an investment banking concern in Chicago that was in some 
\vays connected with the Foreman Bank; that the man in 

charge of this institution-and he gave us their 
page 524 ~ names, which I don't now recall-didn't have th~ 

New York bankers' attitude 'vith respect to whole­
sale concerns that handle instalment selling paper or instal­
ment selling merchandise; that these people were compe­
tent and able to consum1nate the financing, except that the 
financing would have to be done by certain debenture notes 
or debenture bonds bearing 6% interest, is my recollection, 
instead of in a convertible preference stock, as originally 
planned, which carried a higher rate of dividend; that the 
,financing would be accomplished much easier; that on ac­
count of the condition of the market people were ti.mid of 
stocks, but more g·ullible or better "buyers of debenture bonds; 
that it 'vould have the consolidated or merg~d corporation 
considerable funds, and that the matter \vas practically con­
summated from a financing stantlpoint; that he felt certain 
that it would be floated within a few days, but urged every­
one there who had heretofore been sticking together, as he 
said, to grant a sixty or ninety day extension, although 
he said he didn't think he \vould need anything like that much 
time, but in that additional time he could drive a better 
bargain in the way of cinancing cost. Some gentleman at the 
meeting-I haYe forgotten who; I think the gentleman from 
New Orleans-got up and made a very nice little talk and 

moved to express the sense of the members in 
page 525 ~ the meeting that they extend the option either 

sixty or ninety days, whichever it was, longer than 
1\{r. Lincoln had requested. The meeting was there that day­
stayed in session a good part of the day and some time at 
the meeting 1\Tr. Lincoln developed this thought, that his plant 
was sufficiently solvent or had suffi·cient assets or sufficient 
liquid assets wl1ich, together with the group of stores then 
left in the picture of a portio11 of the stores then left in the 
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picture, if the necessary financing couldn't be obtained 
through outside brokers that we would put together such of 
the units together with his factory as we felt proper and do 
our temporary financing ourselves until market conditions got 
better when it could be done by -extraneous financing. 

Q. Was that a definite proposition on his partY 

Mr. Bazile: We object to that question as being leading. 
The Court: Objection sustained. 

Q. Did he say what he would do in event the financing with 
the bankers fell through Y 

A.. Mr. Gordon, I can't answer that question definitely in 
the way you have asked it for Mr. Lincoln was apparently 
so positive that the financing· through the Foreman Trust 

and the Chicag·o concern was so certain and prac­
page 526 ~ tically was consummated that the· contingency of 

its not going through I don't think was very ma­
terially considered, but he certainly did make the statement 
that should the one-thousandth chance occur or should the 
financing not be done that then his concern had money and 
that he would divert his equity in the merged property by 
taking an inferior stock or an inferior security and thereby 
use the whole resources of his concern to secure the invest­
ment o.r advances made by other elements in the merger and 
that a part of this group or all of the group then left in 
the picture or such of them as were willing to do it would 
do their own merging and their own financing, which would 
be temporary and he would, so to speak, pledge his own re­
sources to consummate it until outside financing could be 
negotiated, and made the statement in substance, if not in 
words, that after having gathered together such a fine group 
of stores 'vho had shown such spirit of co-operation and hav­
ing spent so much money himself that he was certainly not 
going to see this thing fall through. 

Mr. Gordon: Judge, I now want to ask the question which 
we discussed with you and if Your Honor holds to that ruling 
then we would give the same reasons. 

The Court: I will let the jury go out. 
· Mr. Gordon: Mter conferring with Mr. Mur-

page 527 ~ phy we will just withdraw that and won't touch 
· that. ,.. 

Q. Have you any interest in this case at allY · 
_A. No, sir. 
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Mr. Buchanan: We don't want to ask him any questions. 

Witness stood aside. 

page 528 } D. L. ARMSTEAD, . 
a witness introduced in behalf of the plaintiff, 

being first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. Please state your full name. 
A. Dr~wry L. Armstead. 
Q. Where do you live Y 
.A. Roanoke, V a. 
Q. What is your business? 
A. Well, I was in the furniture business up until three or 

four months ago. I am not doing anything at present. 
Q. What was your first? 
A. Phelps & .Armstead. 
Q. In the year 1929 state whether or not your firm gave an 

option to the Virginia Table Company, Incorporated, for the 
sale of its property Y 

A. Yes, sir. 
Q. For what purpose was that given? · · 
A. For the. purpose of forming a merger of the furniture 

business. 
Q. Did you visit N e,v York any time in May of 1929 with 

regard to this proposed merger? 
A. Yes, sir. 

page 529 ~ · Q. Do you know whether your company was in 
· the set-up that had been presented to the ba.nkers 
there? 

A. Yes, sir, it was. 
Q. Q. Did you have any conversation with Mr. Lincoln 

or hear him make any statements at that time in New York 
with regard to why the financing with Hayden, Stone & Com­
pany didn't go through? 

A. I think the first trouble was the senior partner died 
and he said they would have to put it off sixty or ninety days 
before they could take any further action. Then after that 
I believe they raised the commission on it for forming th~ 
merger. 

Q. Raised the commission on it? 
A. Yes, sir. 
Q. Did you hear him make that statement? 
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.A~ :Yes, sir. 
· Q. .Did he make any statement as to what he was going 

to do in regard to Hayden, Stone & Company about this 
proposition Y 

.A. I think he pulled out from them. 

Mr. Bazile: We object to what he thought. 
The Court: State only what you know. 

A. (continued) Well, he said he pulled out from them. 
Q. Did he make any statement with regard to the charges 

they 'vere making against him-I mean money 
page 530 ~ charges? 

A. Yes; be said he could ·get it, I think, some­
thing like 2% less from some other concern. 

Q. He said they were demanding 2r'o more than some other 
concern? · 
· A. Yes, sir. 

Q. ·Did he say whether or not he was willing to pay that t 
A. No, he said he wasn't. 
Q. Said he wasn't willing to pay it¥ 
A. Yes, sir. 
Q. Did 1\tir. Lincoln at that conference make any statement 

with regard to Hayden & Stone themselves turning this prop­
osition downY 

Mr. Bazile: If Your Honor please, that question is objected 
to as leading. 

The Court: Objection overruled. 

A. No, I don't remember him saying anything about it. 
Q. He said he had withdrawn from the bankers-had with­

drawn the proposition 1 
A. That is what I understood, yes, sir. 
Q. Now were you present at the 1\tiarion conference held on 

July 19th, 1929? 
A. Yes, sir. 
Q. Did Mr. Lincoln at that conference make any statement 

with regard to what he was willing to do as to this proposed 
merger? 

page 531 ~ !£r. Bazile: If Your Honor please, 've make 
the same objections to the answer to this question 

which were made to 1\{r. Fleming's testimony on this point 
and Mr. Hazelgrove 's testimony on this point. 

The Court: Objection overruled for the same reasons. 
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Mr. Bazile: Exception for the same reasons. 

A. He said he had practically made a contract with some 
Chicago and New York houses to put the merger through; 
that was a verbal contract and all he had to do was to take 
the papers up there and have it signed and expected to have 
it done in the next two or three days, but said if he didn't do 
that he could go ahead and form a merger of his own; thought 
he had available the resources of his own to form a merger 
and finance it himself. 

Q. At that meeting· what was said, if anything, about the 
extension of the optj.ons? · 

A. Well, he wanted the options extended, I think, sixty days 
he said and 've agreed to give ninety days. 

Q. Do you kno'v 'vhether or not the persons there a::;~em-
bled did agre·e to extend the options? 

A. I tl1ink they did. I think most of them did. 
Q. Did you agree to ·extend yours? 
A. Yes, sir. 
Q. You have no interest in this case at all? 
A. No, sir. 

page 532 ~ CROSS EXA:NIINATION. 

By ~Ir. Buchanan: 
Q. J\llr. Armstead, in New York do you recall.that Mr. Lin­

coln had a contract with IIa.yden, Stone & Company for this 
financing upon a c-ertain basis? 

A. That is what I understood. 
Q. And at a certain priceY 
A. Yes, sir. 
Q. And when the audit of Haskins & Sells didn't come up 

to representations Hayden, Stone wanted more money? 
A. I understood they wanted more money, yes, sir; 2 or 

3%. 
Q. And he was unwilling to pay the additional money ancl 

for that reason :Hayden, Stone ha.ving refused to finance it 
on the original basis he withdrew it and was going to give it 
to other bankers. That is correct 1 

A. Yes, sir .. 
Q. Now as to tl1e conference in lVIa.rion-you know Dr. Bar­

nett, of the l\{ax Barnett Furniture Company of New Orleans, 
don't you? 

A. Yes. 
Q. Don't you recall that before :Nlr. Lincoln-or do you-· 

before Mr. Lincoln made ai1y statement as to any private 
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financing that Dr. Barnett made a motion that all present 
extend the option or do you recall thatY 

. A. He got up and made a considerable talk 
page 533 ~ and advocated extending the. option, yes. 

. Q. A.nd the parties present agreed to extend it 
by vote? 

A. I think they all did. 

Witness stood aside. 

page 534 ~ B. M. PHELPS', 
a witness introduced in behalf of the plaintiff, 

being first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. State your full name . 
.A.. Benson Miller Phelps. 
Q. Where do you live? 
.A.. Roanoke, Virginia. 
Q. Are you the late partner of Mr. Armstead, who has 

just testified Y 
A. Yes, sir. 
Q. How lon,g have you been in the furniture business with 

Mr. Armstead? 
A. About twenty years. 
Q. Were you present in New York in May, 1929, with re­

gard to this merger of the Virginia Table Company with your 
company and others Y 

A. Yes, sir. 
Q. Was anything said at that meeting in New York by 

Mr. Lincoln as to why the bankers weren't going on with the 
financing? . 

A. Mr. Lincoln stated that one of the officers of the bank 
he was dealing with had died and it would be de­

page 535 }- layed for some time and that he had withdrawn 
his papers and he found out he could make a deal 

with some other bankers and save quite a lot of money. · 
Q. That he had withdrawn the papers from the bank? 
A. Yes, sir. 
Q. Did he suggest in any way at that meeting that the 

bankers had turned down the proposition for any lack of 
profits? 

A. Not to my knowledge, no, sir. 
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Q. Now were you present at the meeting that was held 
at Marion on July 19th, 19297 

A. Yes, sir. 
Q. For what purpose was that meeting held Y 
A. I think that meeting was held for an extension of time 

to arrange for his financing. 
Q. Were you present at the conference that was held there 

in Marion? 
A. Yes, sir. 
Q. Did you hear Mr. Lincoln make any statement as to 

what he would do with regard to this merger? 
A. He stated at that time he thought he had practically 

arranged for the finances or would only take about fifteen 
or thirty days to complete his negotiations. 

Q. Did he make any further statement with regard to what 
would be done if that fell through Y 

A. If I remember right, he said if that fell through that 
he had finances enough, getting together a small 

page 536 ~ bunch of that group, that he could finance it any­
way until the market got so that he could market 

the bonds. 
Q. Was that latter statement you have made-was that a 

proposition that he made with regard to what would be done 
or not? 

J\IIr. Bazile: We object, if Your Honor please. 
The Court: Objection sustained. 

By Mr. Gordon: 
Q. You say he said he had made arrangements to get. the 

·financing done? 
A. Yes, sir. 
Q. I am asking you now was any request made to persons 

there to extend the option Y 
A. Yes, sir. 
Q. Did he make any alternative statement with regard to 

what would be done if the :financing wasn't carried through in 
Chicago? 

Mr. Buchanan: We object. He has answered that. 
The Court: Objection overruled. 
Mr. Bazile : Exception. 

A. He said if it didn't go through in Chicago that with 
his finances and with getting together a few of the better 
stores that he thought he could :finance it and with that group 
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of men he didn't want to give it up as much as he had spent 
on getting that group together. 

page 537 r Q. you have no interest in this case at ally 
.A. No, sir. 

CROSS EXAMINATION. 

By Mr. Buchanan: 
Q. Mr. Phelps, at Marion the conference was in session 

for several years, wasn't itt 
A. Yes, sir. 
Q. And the members present at that time were discussing 

every phase of the situation before them¥ I mean they were 
discussing the merger and the possibility of financing, were 
they not! 

A. Yes, sir. 
Q. Do you remember Dr. Max Barnett, of New Orleans, of 

the Max Barnett Furniture Company? 
A. I dou 't remember him distinctly, there were so many 

there. 
Q. Do you know him personally Y 
A. No, sir. 
Q. Do you remember whether Dr. Barnett was there that 

day or notY 
A. Yes, sir. 
Q. I don't know whether you remember or not, but do you 

recall that Dr. Barnett made a motion that all the members 
present extend their options or do you recall that Y 

A. I don't recall now. 

page 538 ~ By a Juror: 
Q. Was there ·any objection on the part of the 

different stores represented there to extending the options f 
Did any of them object to the extending of them when the 
motion was made that they be extended Y 

A. If I remember right, there was one party that wouldn't 
extend his option. 

Q. Did he state why Y · 
A. I don't remember. 
Q. Do you remember who he wasT 
A. No, sir. It was some store in the West, but I can't re-

call the name of the party. · 

By Mr. Buchanan: 
Q. Was it Harbour-Long~nire Furniture Companyf 
A. I wouldn't know the name of the store if I heard it. 
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By a Juror: 
Q. One point that I am not clear on is this: in this con­

ference at Marion did Mr. Lincoln say that he could finance 
a merger with the help of these other companies or that he 
would¥ 

A. I think he said he could. 
Q. Was it in the form of a promise or a statement that he 

could? 
A. As far as I remember, he said he could. ~ don't think 

he said he would. 

page 539 ~ RE-DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. Are you undertaking to repeat exactly what he said 

or just the impression you got from him? 
A. Just as near as I could remember. I couldn't repeat 

exactly what was said because I didn't try to remember it 
exactly because I had my attorney there to take care of that 
and I probably would have followed it ·closer if I hadn't had 
him there. 

Witness stood aside. 

A Juror: Is it possible for J\!Ir. Hazelgrove· to come backf 
The Court: Yes. 

page 540 ~ W. P. HAZELGROVE, 
being recalled to the stand, testified as follows: 

By a Juror: 
Q. }!r. Hazelgrove, I want to ask you the same question J 

asked the preceding witness. Did Mr. Lincoln say that he 
·would form this merger in the form of a promise or ~id 
he say he could form it in case this other financial institution 
didn't take him up? 

A. I can't ans,ver that yes or no, but if His Honor will 
permit-and he can strike such part as he doesn't think ad­
missible-I couldn't undertake three years after that to sa.y 
'vhether l\!Ir. Lincoln used the word "could" or used the 
word "would". The distinct impression which I have from 
memory nqw from Mr. Lincoln's statement then was to the 
effect that ~he finances of his concern together with the finan­
cial ability of the then remaining group of prospective merg­
ing stores was such that in the event outside financing wasn't 
done that that group possessed the ability to do their own 
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financing and could do it, but that he-the Virginia Table 
Company had spent so much money and that the whole crowd 
had put so much into it that he wasn't going to see the 
merger fall through and that if the financing wasn't done out-

side that l1is concern together with such members 
page 541 ~ of the group as might want to come into the pic-

ture would do their own merging, do their own 
temporary financing and leave their permanent financing until 
market conditions would enable it to be done outside. Now 
if that answers your question that is as accurate as I can 
make it. 

Witness stood aside. 

1\tlr. Buchanan: There is a matter I overlooked and I want 
to have lVIr. Fleming back. 

page 542 ~ RIVE.S FLE~1ING, 
being recalled to the stand, testified as follows: 

RE-CROSS EXA~IINATION (resumed). 

By 1\!Ir. Buchanan: 
Q. Mr. Fleming, we were discussing this morning the ques­

tion of the cost of securing options which you stated to be 
around some $8,000.00, I believe. 

A. Yes, sir. 
Q. N o'v in response to a request for an itemized statement 

of the cost of securing such options the plaintiff furnished a 
paper which is filed in this case marked Exhibit #4: Ex­
penses in connection with options secured by the Southern 
Factories & Stores ·Corporation for Virginia Table Company. 
Is that the paper 1 

Mr. Gordon: I will admit that is the paper. 

Q. The stores upon which you secured the options for tl1e 
Virginia Table Company are the eleven stores which are 
set forth in the declaration, namely: Jones Bros., and Geo. 
W. l(ennedy, of J·acksonville, Florida; ~I. 1{. Jones, of Sa­
vannah, Ga.; Jones-l{ennedy and Cochran Furniture Com­
pany and ~Iason Bros., of Atlanta, Ga.; W oods~Peavy, of 
:Wlacon, Ga.; Van 1\Ietre, of Columbia, S. C.; Sam Burton, of 

Asheville, N. C.; Bledsoe Furniture Company, 
page 543 r Danville, and W. A. Bell, of Fredericksburg. That 

is correct, is it not¥ 
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A. Yes, sir. 
Q. The first item upon this expense in -connection with se­

curing these options is an item dated December 13th, 1928: 
expense to Winston-Salem and return, Rives Fleming. Which 
one of those stores did that expense apply to? 

A. We 'veren't asked for the expenses applying to these 
stores; we were asked for the expenses of getting options. 
That applied to Romiger. 

Q. You haven't charged anything in regard to Romiger? 
A. Of course, we didn't. You asked us for the list of 

expenses ·we had in getting these options. We rendered a 
bill for $11,000.00 for eleven options. Mr. Lincoln said he 
didn't think he ought to pay that amount and he would be 
very glad if 've would send him a list of our expenses or 
rather the expenses we had in getting options. We there­
llpon went to our records and gave you a list of our expenses 
in ~ecuring options. We went to Winston-Salem. to see about 
Romiger Furniture Company, which option we didn't get. 
l\1:r. Lincoln was there also and tried to get it and several 
other stores. vVe were unable to get that option. 

Q. Then you w·ere charging· expenses in here in trying to 
secure options which you didn't get~ Is that correct? 

A. Certainly. 
page 544 } Q. 'rhe third allegation of your notice is that 

· heretofore, to-wit: on the blank day of October, 
1928, the said defendant, in the sa.id City of Richmond, Vir­
ginia, and in pursuance of its said purpose, requested the 
said plaintiff to secure for it options for the purchase of said 
stores in various parts of the country, and then and there 
undertook and faithfully promised said plaintiff to pay it the 
sum of $1,000.00 for each and every said option secured by 
it for said defendant, and said plaintiff thereafter gave to 
said defendant an option to purchase its own said stores, 
and said plaintiff, relying upon said request, promise and 
undertaking of said defendant, did at gTeat expense. to said 
plaintiff, to-wit: the sum of $8,537.27, secure for and deliver 
to said defendant eleven options on the following furniture 
stores.'' You charge in here that you at the expense of 
$8,537.27 delivered the eleven options named in here. Now 
when I come to the· first item of that $8,537.27 you say that 
it is not applicable to those options. 

A. I say we didn't spend that money getting the options we 
ask you to pay us for, but we spent it in getting options-­
trying to get them. 

Q.. ''And said plaintiff, relying upon said request, pro~­
ise and undertaking of said defendant, did at great expense 
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to said plaintiff, to-wit: the sum of. $8,537.27, ~e­
page 545 ~ cure for and deliver to said defendant eleven op­

tions on the following furniture stores.'' Is that 
statenaent correct? 

A. We did spend that naoney getting options. 
Q. I asked you if you spent $8,537 2.7 to get those eleven 

options? 
. A. We interviewed naore than eleven. We got those eleven 

after having spent this much money. 

Mr. Buchanan: I would like to hav:e an answer t.o the 
question. 

The Court : I think he answered vou. 
The Witness: I don't know how to answer it any other 

way. It is plain to me what it meant. 

·By Mr. Buchanan: 
Q.. Maybe I can put it plainer. You say in your notice 

that it cost you $8,537.27 to secure eleven options as follows: 
Jones Bros., Geo. "\V. Kennedy, M. 1{. Jones, Jones-Kennedy, 
Cochran Furniture, :hlason Bros., Sam Burton, Bledsoe and 
Bell? 

A. Yes, sir. 
Q. Now I want to ask you if it cost you $8,537.27 to se­

cure only those eleven options Y 
A. I will answer by saying in securing these eleven op­

tions we spent that much money. 
Q. You did? 

A. Yes, sir. We interviewed numerous other 
page 546 ~ stores. 

Q. The next item on the bill is expense to S'alis­
bury, N. C. Did you get an option there? 

A. No, sir. 
Q. The next item is Winston-Salem. Did you get an op-

tion there! 
A. I just told you we didn't. 
Q.. The next item Greensboro. 
A. No, sir. 
Q. Wilming-ton. Did you get an option there Y 
A. No. 
Q. Next item Sanford. Did you get an option there? 
A. No. 
Q. Next item ·Charlotte. Did you get an option there T 
A. We had a store already in Charlotte. We didn't get 

any other store exoopt our own store. 
Q. You have expense for one day. 
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A. That may have been going to see some other store. 
Q. Gastonia? 1 

A. No, sir. 
Q. Durham? 
A. No, sir. 

~{r. Gordon: That is just giving him the items of expense 
these gentlemen were put to in attempting to get the op­
tions. 

Mr. Buchanan: You have charged us in the bill 
page 547 } 'vith $8,000.00 in getting these options and the 

expense items sho'v you weren't taking options 
in a sing·le one of those places. 

~Ir. Gordon: We haven't charged you a. single item of that 
money. W c charged you $11,000.00. 

By ~fr. Buchanan: 
Q. Next Greensboro. None there? 
A. '''e tried to get one there a.t the request of ~rr. Lincoln. 
Q. Asheville; did you get one there 1 
A. Yes ; Burton. 
Q. Next at Richmond. Did you g·et any there~ 
A. No, sir. 
Q. Wilmington, Charlotte, Atlanta-get any at Charlotte '2 
A. No, sir. 
Q. "\Vilmington 1 
A. No, sir. The eleven options have been repeated a dozen 

times. Those are the towns we got; no other towns. 
Q. The total of t11is bill is $8,537.27. I am just trying to 

understand the situation. If you had gotten these options 
you. would have expected us to pay $11,000.00-I mean 
$1,000.00 a piece f 

A. "\V c did get then1 and do expect you to pay. 
Q. Did you get them at Gastonia 1 
A. As I explained a. while ago, we got them at the towns 

enumerated there. 
Q.. Then we are charged here with $1,000.00 for 

page 548 ~ the options you did get, together with all the ex­
pense of those you dicln 't get 1 

A. No, sir. That is a statement sent you at the request of 
your l\f.r. Lincoln to tell him ho'v much we spent in getting 
these eleven options. vV e silnply made it up giving you an 
itemized a-ccount of it. 

Q. 'Vhat I am not able to understand is how you spent 
money in Winston-Salen1, Durha1n, vVilmington in getting· 
options in Jacksonville, Atlanta, Asheville and Danville. 
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A. I don't think anybody ever claimed that we spent money 
in Durham getting an option in some other town. We have 
never claimed that. 

RE-DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. Mr. Fleming, wl1en 1\fr. Lincoln and 1\fr. Wahab and 

Mr. Buchanan asked you all to go out and get options for 
the Virginia Table Company, Incorporated, did they tell you 
that you would be limited in your investig·ation to these par­
ticular cities in which these eleven options were obtained Y 

A. No, sir. 

Mr. Bazile: If Your Honor please, we object to that ques­
tion and move to strike his answer out beeause the question 
is leading. · 

pag·e 549 ~ 
The Court: Objection overruled. 
1\fr. Bazile : Exception. 

By 1\fr. Gordon: 
Q. Were you purporting to segreg·ate your expenses in 

this statement with regard to the particular store on which 
any particular option was secured¥ 

A. Certainly not. 
Q. In other words, this represents the expense to which 

you were put-actual expenses hi attempting to secure op­
tions for them which resulted in the securing of the eleven 
options you did secure 1 

A. Yes, sir. 

Mr. Bazile: We object to that as being leading. 
The Court: Objection overruled. 
1\fr. Bazile: Exception. 

By Mr. Gordon: 
Q. Every dollar of this money is included in the $11,000.00, 

isn't it? Every dollar of your expense is included in your 
charge of $11,000.001 

A. Yes, sir. 

vVitness stood aside. 

page 550 ~ JOHN L. ANDERSON, 
a witness introduced in behalf of the plaintiff7 

being· first duly sworn, testified as follows: 



Va.-Lincoln Furn. Corp. v. So. Fac. & Stores Corp. 399 

DIRECT EXAJ\!INATION. 

By Mr. Gordon: 
Q. Give you full name. 
A. John L. Anderson. 
Q. By whom ·are you now employed Y 
A. Carolina Parlor Furniture Company, Statesville·, N. C. 
Q. How long have you been in the furniture business and 

what has been your experience in it 7 
A. Continuously since 1918, with the exception of a few 

months in 1921. 
Q. Have you had experience in the appraisal of furniture 

and that sort of work¥ 
A. Yes, sir. 
Q. Did you take part in the making of inventories for 

Southern Factories & Stores Corporation on behalf of the 
Virginia Table Company Y 

A. Yes, sir. 
Q. Do you remember how many days you worked on them? 
A. On actual inventorying I think twelve or fourteen. 

Q. State to the jury the character of the work· 
page 551 ~ you had to do and hours you had to spend in do­

ing that workY 
A. Well, the work that we were supposed to do was to go 

into the stores, take the inventory of the stook at the very 
best price we could get, which consisted of a committee of 
about three; myself and one member of the :firm, which us­
ually was the head of the house and someqne else, mostly in 
his own employ, to do the calling on the merchandise. This 
inventory 'vork 'vas just about like inventorying in any other 
store. An item-a desk cost so much money ~hen it was 
bought. When I went out on these crews I had instructions 
from Mr. l(imbrell to buy this merchandise as cheap as pos­
sible, with the view of making the purchas·e for Mr. Lincoln's 
outfit at the very best price possible. In other words, if an 
item was bought at a. certain time and cost $20.00, they wanted 
$20.00 for it. If we thought it could be bought today at 
$10.00, that is what we paid for it. We weren't there to spend 
the company's money, but to save the company's money as 
far as possible. 

Q. On an average how many hours a day did you work on 
this work? 

A. Usually from about seven o'clock in the morning, sev­
en-thirty; just as quick as we could get the crowd down to 
the store; most of the time it was around eight o'clock before 
we got them actually working, stop. fifteen to forty-five min-. 
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utes for 11.1-D.ch and possibly an hour and a half 
page 552 ~ at nig·ht and as late as midnig-ht. In fa.ct, over 

half the time during that time we worked until 
ten or twelve and then sometimes I hav:e sat up in the room 
until one-thirty or two extending figures. 

Q. Did you have anything to do with the appraisal of the 
accounts? 

A. No, sir. 
Q. Now you say you were engaged on that ·work for twelve 

days. Under whose general direction ·were you doing this 
work? · 

A. :t\fr. Kimbrell. 
Q. Did you work 'vith Mr. l{inlbrell sometimes or not Y 
A. Yes, sir. 
Q. There is charged on this account for your services for 

twelve days at $25.00 a day, $300.00. Plea.se state 'vhether 
or not that was a fair and reasonable charg-e for your serv­
ices as far as you are concerned' 

A. Well, sir, I suppose you would say-1 would think it 
would be worth more than that, considering our value to 
the company-to the firm we were serv:ing. If I "ras buying 
au outfit and the man could buy tnerchandise for n1e like Wt-~ 
were buying those, I would say his salary would be worth 
more than that. 

CROSS EXAl\1INATION. 

By 1\fr. Buchanan: 
Q. You didn't have anything to do about buy­

page 553 ~ ing the stores? 
A. Only taking the inventory. 

Q. And the options had already been taken when you went 
there? 

A. I know nothing about the options. 
Q. Do you think the value of your services is dependent. 

upon the price to be paid for the stores or the services worth 
what they are worth 1 

A. Well, I would say this: I would say in buying a store 
and inventorying a store like that a man would certainly 
have somebody to do that that had sense and ability to know 
what he was doing·. 

Q. Certainly. Do you think the amount to be paid, there­
fore, is dependent upon the price of the storeY 

A. vVhat is that question~ 
· Q. You have just stated you were taking in consideration 
the price at which these stores were being bought and your 
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services were worth more than that. Do you think the price 
had anything to do with the value of your services? 

A. vVhat prioo? The price they 'vere paying met 
Q. The price they were paying for the goods. 
A. Had anything to do with my services? 
Q. Yes. 
A. Well, I don't kno,v. 
Q. Don't you think you ought to charge the same for your 

services whether they were being bought cheap 
page 554 } or not? 

A. I might charge the same, but I wouldn't put 
a man in there regardless of the price I was paying if he 
wasn't capable of doing the job. 

Q. 'Vhat salary were you getting· at that time? 
A. $60.00 a week and expenses. 
Q. And charging $25.00 a day 1 
A. I was getting $60.00 a. week and expenses. 
Q. You are charging here $25.00. a day and expenses? 
A. Yes. 
Q. I-I ow long had you been worldng for $60.00 a week? 
A. ~iy compensation up until that time since I have· beeJ:) 

with this firm was on a commission basis. 
Q. Up until this time? 
A. Yes, sir. 
Q. How old are you? 
A. I will be 33 in September. 
Q. In 1929 you were about 30 years old 7 
A. 29 or 30. 
Q. How long had you been in the furniture business? 
A. Since 1918. 
Q. vVhere? 
A. Four years-nearly five at Columbia; three years at 

Greensboro; since 1925 en1ployed by Carolina Furniture, 
salesman on the road. 

Q.. Your duties consisted of going into a store, 
page 555 } counting the various articles, comparing them 

with the cost price and arrive at the value? 
A. Yes, sir. 
Q. I don't dispute your expense account at all, but I would 

just like to ask you something about it. On the lOth day of 
February you charged up for breakfast and two extra mealR. 
How did that oceurf 

A. That was in paying for-inviting someone in the store 
that was serving us to a meal. 

Q. On the 11th you charged for two extra meals. The 
same thing applies there¥ 
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A. What mealY 
Q. At Atlanta, Ga., lunch for two and supper for two. 
A. That was in an instance where we were going to work 

at night and we carried them out to dinner with us. 
Q. On the next day you had lu1.1ch for two--extra for two 

and two extra meals for supper. Did you again treat them 
the- ·next da.y ¥ 

A. On these instances when we were 'vorking at night. 
Q. You were at Atlanta, I believe, from February lOth to 

February 15th and went from there to Danville? 
A. Yes, that is right. 
Q. You were also at Danville on the 5th, I believe, of Feb­

ruary¥ 

page 556 ~ 

ville. 

A. No, sir; I was in Norfolk. 
Q. I will hand you your aoo9unt and see if you 

haven't charged up here February 5th at Dan-

Mr. Gordon: I am going to put Mr. Mu~ray on the stand 
in regard to those i terns. 

Mr. Buchanan: This is all the information we have about 
it. 

JYir. Gordon: Oh, no, you haven't. Your own auditor has 
been down there and checked it up. 

A. My impression is this should be Norfolk instead of 
Danville. 

Q. What store did you inventory at Norfolk¥ 
A. Neither one. That is when they called me and told me 

to leave and come up to be with ~{r. l{imbrell. I put in my 
expenses from the time I left Norfolk. 

Q. That was lunch, supper, telephone and auto. Did you 
go from Norfolk in an automobile? -

A. Yes, sir. 
Q. Next day at Richmond. Were you inventorying a.ny 

stores at Richmond? 
A. No, sir. I was getting my instructions here. 
Q. On the 9th you were still at Richmond and had lunch 

for two. "\Vhy this extra meal1 Do you remember that oc­
casion? 

A. Let me see that. This doesn't say on the 9th I was in 
Richmond. 

Q. It says up here Richmond. Where were you on the 
9th? 

A. On the 7th it shows breakfast on train. I 
page 557 ~ was on my way to Atlanta. 
- Q. On the 18th you have hotel at Danville; on 
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the 20th you came from Danville to Richmond and on the 
21st you have the company charged up with $2.25 for repair­
ing tires and $1.68 for gas and $1.50 for oil, a set of chains 
and adjusters, $6.50. 

A. Yes, sir. 
Q. T·hat was for your automobile? 
A. They were paying the expenses of my automobile which 

had been left here that length of time. When I got here it 
was a terrific snowstorm and I wouldn't start out without 
those supplies. 

Q. The next day you were still in Richmond and had sup-
per for four. · 

A. No, I wasn't in Richmond. 
Q. Where were you f 
A. I was at home, taking my family to Greenville, which 

they were to pay my expenses, which I was still in the em­
ploy of this company, going on to Greenville. 

Q. The next day you hav:e a tire and tube for $12.75. 
A. Yes; had a blow-out. 
Q. And the next day at Greenville you had breakfast for 

two and supper for two, and the next day, which was the 
26th, you had breakfast for hvo and lunch for two and sup-
per for two. · 

A. Yes. 
page 558 ~ Q. And the next day on the 28th-there was no 

store at Greenville to inventory? 
A. No. This was a store of the Southern Factories & 

Stores Corporation that I went down to superint·end there. 
Q. Ho'v did you happen to be charging this company for 

working for .Southern E,actories & Stores? 
A. I was still on the expense account. They were to pay 

my expenses. 
Q. We were to pay your expenses when you were work· 

ing· for yourself and also Virginia Table ~Company? 
A. No, I wasn't working for myself. 
Q. I mean when working for Southern Factories & Stores 

and for the Virginia Table Company? · 
A. I was still under JVIr. Kimbrell's instructions. That is 

all I can tell you. 
Q. 1\{r. Kimbrell instructed you to charge up expenses when 

working for his own stores to Lincoln? 
A. No, sir, I have no instructions as to that. 
Q. You did do that, didn't you? 
A. That was my expense account. I didn't know who it 

was to go to. 
Q. Yon didn't know. I am not criticizing at all. We have 
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this defendant charged with it and I just want to know 
whether you were doing work for this defendant. 

A. My impression I was still doing· work for the Lincoln 
Company. 

page 559 r Q. But at Greenville working for the South-
ern Factories & Stores Y 

A. I understood that to be part of Lincoln Factories & 
Stores. 

Q. That is all I want to know, whether your expenses were 
charged when you were "rorking- for Southern Factories & 
Stores to the Lincoln organization? 

A. Yes. 
Q. You took no inventories in your own stores for us¥ 
A.. I don't believe I did. S01neone else was sent there to 

do that. 
Q. On ~larch 1st you were still at Greenville, still work­

ing for Southern Factories & Stores: lunch for four and 
supper for four and express on goods from Wilson $9.41 ; 
still working for Southern :b...,actories & Stores. Do you re­
member that express Y 

A. Yes, sir. 
Q. What was itT 
A. Household goods sent down; my expenses to be paid 

by this crowd. 
Q. You were still at Greenville Y 
A. Yes. 

RE-DIRECT EXA1viiNATION. 

By lvir. Gordon: 
Q. Do you remember where Harry Jones' 

page 560 ~ store was? 
A. No. sir. There was a Jones store in At-

lanta. I inventoried that store. 
Q. Was there any Jones store in Greenville? 
A. Yes. 
Q. Did you g·o there? 
A. I was in there, but I didn't take part in the inventory. 

Witness stood aside. 

page 561 r T. D. GILLIAM, 
a witness introduced in behalf of the plaintiff, 

being first duly sworn, testified as follows: 
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DIRECT EX ... '-\.1\fiNATION. 

By Mr. Gordon: 
Q. State your full name. 
A. T. D. Gilliam. 
Q. Where do you live~ 
A. Statesville, N. C. 
Q. lfo'v long have you been living in North Carolina 7 
A. About 25 yea.rs. 
Q. Where were you born 7 
A.. Virginia. 
Q. Appomattox, weren't you! 
A. Yes, sir. 
Q. \Vha t is your business now? 
A. In tl1e furniture manufacturing business. 
Q. With the Carolina Parlor Furniture Company? 
A. Yes, sir. 
Q. vVere you present at 1vfarion on July 19th, 1929, at a 

conference which was held between l\Ir. Lincoln and various 
furniture dealers f 

A. Yes, sir. 
page 562 } Q. Will you please state what, if anything, 1\ir. 

Lincoln said at that conference he proposed to 
do with regard to this merger l 

1\:Ir. Bazile: We desire to renew our objection to this ques­
tion and any a11swer made thereto for the same reason which 
've ga:ve in objecting to silnilar testimony by 1\ir. Fleming, 
1\fr. Hazelgrove and ot:11ers. 

The Court: Objection overrnled for the same reasons. 
~Ir. Bazile: Exception for the same reasons heretofore 

given. 
A. lVIr. Lincoln outlined to those of us that were present 

the negotiations with the banks and the status at that time. 
lie stated that it wasn't any question in his mind but what 
the financing plan would be conSU/Jnated. He stated, how-· 
ever, that on aecount of the delay these options-most o.f 
them-I don't know how many-probably all of them-would 
soon run out and he .stated these options would soon expire· 
and it would be necess-ary for then1 to be renewed a.nd that 
he would like very 1nnch for all those present to extend the~e 
options, and he stated also that if they would extend these 
options in tl1e event anything- happened there with the bank­
ing-the financing plan didn't go through he 'vould pool his 
assets with the assets of the others interested and we would 
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form a merger of our own ·and operate until such 
pag·e 563 ~ time as market conditions justified going 'back to 

the banks. 

CROSS EXAlVIINATION. 

By Mr. Buchanan: 
Q. Mr. Gilliam, when was this to be done Y. 
A. Why no definite time was specified, but we assumed 

as soon as he found out the bank wouldn't finance it. 
Q. Who was to be included in it 1 
A. My impression was that all tl1ose who desired to go in. 
Q. All those that desired to go in? 
A. Yes, sir. 
Q. What was the basis of the proposed merger? 
A. Well, I don't know that I understand the question ex­

actly. 
Q. I mean at what price were the companies to be taken 

inY 
A. He stated we ·would all go in on an equal basis. 
Q. You understand to fonn a n1erger it takes a consider­

able time. What kind of au organization w·as to be formed 1 
A. I wasn't familiar enough with the previous negotiation:; 

to know the nature of the organization. 
Q. Was ·anything said about the organization to.be forn1ed 1 
A. A merger. 
Q. The nature of it was left in the indefinite future as to 

what would be done or how it would be done? It was to be 
done, but how it was to be done wa.sn 't settled? 

A. So far as I know when I was p-resent it 
page 564 }- wasn't. They didn't go into the- details as to the 

set-up. He just stated he would pool his assets 
with the assets of the rest of us on an equal basis, form u 
merger and operate with our own finances until such time as 
the market conditions justified adequate financing by the 
banks. 

Q~ What position did you hold with the Southern Fac­
tories & Stores Corporation at that time? 

A. I was a direc.tor and vice-president. 
Q. Will you please tell the jury what effort, if any, was 

1nade by Southern Factories & Stores ·Corporation to eon­
summate that proposition or pool their resources with Mr. 
Lincoln? 

A. I couldn't tell you about that. 
Q. Do you know whether any was or not 1 
A. You mean at that time. 
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Q. Or later. Any time. 
A. Well, I think Mr. l{imbrell' and Mr. Lincoln sta.rted 

some kind of negotiations later. I don't know the details. 
Q. As a ~atter of fact, nothing was ever done Y · 
A. No, sir. 
Q. Do· you remember Dr. 1\Iax Ba;rnett, of the Barnett Fur-

niture Company 7 
A. Yes, sir. 
Q. Was he present at that meeting? 
A. I don't remember 'vhether he was present or not. 

Q. Do you remember Messrs. Phelps & Arm-
page 565 ~ stead were there Y . 

A. Yes, sir. 
Q. Do you recall or do you not that a gentle.man from New 

Orleans, Mr. Barnett, g·ot up on his feet in that meeting and 
moved that ·all present extend the options, not for the sixty 
or thirty days requested by Mr. Lineoln, but an additional 
thirty days? · 

A. I couldn't 'vell recall that if I don't recall Mr. Barnett 
being there. 

Q. I mean anyone. 
A. No, I don't. I don't remember. 

Witness stood aside. 

page 566 ~ C. D. PHILI.iiPS, 
a witness introdueed in behalf of the plaintiff, 

being first duly sworn, testified as ·follows: 

DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. State your full name. 
A. Carlisle Dixon Phillips. 
Q. Where do you live? 
A. Greenville, S. C. 
Q. Where are you now employed? 
A. :1_\lfanager of the ~Iartin Furniture Company. 
Q. Where? 
A. In Greenville. . 
Q. Is that one of the subsidiaries of the Southern Fac­

tories & Stores Corporation Y 
A. Yes, sir. 
Q. Did you take pa.rt in the making of the inventories in 

19~9 for the Southern Factories & Stores Corporation? 
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A. I did, for the accounts r~ceivable only; chooking the 
accounts receivable. 

Q. What is your position down there with the corporation 1 
A. At the present time f 

Q!o Yes. 
page 567 ~ · · A. Manager of the local store there in Green­

ville. 
Q. At that time what were you 1 
A. I was in charge of the credit department in tbe Co-

lumbia store. 
Q. What experience had you had in the credit departntentf 
A. Well, at that time around between six and seven years. 
Q. Now what nun1ber of days did you \Vork. on this up-

. praisal f 
A. To the best of my knowledge I left Columbia on the 

afternoon of Fehrna.ry 11th. went to Atlanta. r..alled there 
by ~fr. l(imbrell; I worked in Atlanta the 11th, 12th, 13th a.nd 
14th, I believe; possibly the 15th. Then I was sent from 
Atlanta to Danville, "\T a. I was in Danville through the 20th, 
I believe. From there I went back to Columbia. Then on 
1\!Iarch 11th and 12th, I believe, I was in Greenville, S. U., 
checking· the store there. 

Q. The charge here is C. D. Phillips, eight day~ at $25.00 
a day. 

A. Yes, sir. 
Q. Is that a correct charge f 
A. Yes, sir. 

· Q. What hours did you work over this thing'! 
A. Well, usually we got to work between eight and eight­

thirty and didn't have any time to quit; anywhere from ten­
thirty to twelve, sometimes later. 

Q.. At nig·ht¥ 
page 568 ~ A. Yes, sir, with just enough time off to get a 

little lunch and dinner at night. 
Q. State ·whether or not this was a job that you were told 

had to be done in a great hurry. 
A. They asked us to rush it through as quiek as possible, 

yes, sir, to keep down the expense. 
Q. Now there is a charge here on this account of $25.00 a 

day for services you rendered in making this appraisal of 
these accounts. Please state whether or not that is a fair 

.. and reasonable charg·e. 
A. I think so. Ordinarily, if I was running my own busi­

ness I wouldn't work for that; tha.t is, to be away from n1y 
business for a length of time. 

Q. In doing this appraisal work on these accounts did that 
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involve conditional sales contracts and things of that kincl :l 
A. Well, I don't know. · 
Q. I am talking about you said you were working on the 

aooounts. 
A. Accounts receivable, yes, sir. I was only classifying 

the a-ccounts receivable as to good, bad or not good. 
Q. You had to segregate them into three classes f 
A. Yes, sir; good, doubtful or no good. 
Q. We call them conditional .sales; you may call them chat­

tel mortgages. Were you dealing 'vith chattel mortgages 
there? 

A. I just went throug·h the ledgers. 
page 569 ~ Q. I understand, but you had to segregate them 

into three different classes? 
A. Yes, sir. 
Q. Did that work require the exercise of experience and 

discretion~ 
A. Yes, sir. 
Q. In doing this work did you do it alone or was there a 

representative of the store with you? 
A .. In each instance there was a representative of the store 

right there with us. 
Q. And you all had a discussion as to the value of each in­

dividual item? 
A. Occasionally there would con1e up a discussion. I would 

think it would go in this class and he would think it ought 
to go in the other class and '\Ve would go into quite a bit of 
discussion at times. 

CROSS EXAl\IINATION. 

Ry l\Ir. Buchanan: 
Q. Mr. Phillips, you were working at that thne, I believe, 

for Southern Fa-ctories & Stores Corporation? 
A. Yes, sir. 
Q. What salary did you get f 
A. I was drawing a salary of $50.00 a week and commis­

slon. 
Q. What would it amount to in round numbers f 

A. Yon ·mean the commission 7 
page 570 } Q.. Yes. 

A. Well, it varied. I have gotten as high as 
$70.00 or $75.00 a week altogether. 

Q. Where were you located at that time Y 
A. Columbia, S. C. 
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Q. Now, you didn't, of course, kno'v personally the people 
who own these accounts that you judged f 

A. No, sir. 
Q. But you would go to the ledger and to the record of pay­

ments and from the record of payments and general state of 
the account you would judge whether that account ·was good, 
indifferent or bad? 

A. Yes, sir. 
Q. In other words, if a man hadn't paid for four or five 

months you would throw it out t 
A. No, sir. 
Q. Mark it indifferent? 
A. No, sir. That is where. possibly the man-the repre­

sentative from that store-there would be some conditions 
he would explain to me and from my previous experience we 
'vould act accordingly. 

Q. Yon charged $25.00 a day or it has been charged for you. 
The differenc-e between the $25.00 a day and your salary goes 

to the Southern Factories & Stores, as I under­
page 571 ~ stand ; doesn't go to you 1 

A. No, sir, it doesn't come to me. 
Q. you only got your salary cl 
A. Yes, sir. 
Q. Now as to the store at Greenville, what store was at 

Greenville Y 
A. Jones Furniture Con1pany. 
Q .. That was a store upon which no option was ever taken f 
A. I couldn't tell you; couldn't answer that question. 
Q. I mean it never was in the picture at all f 
A. I don't l\now anything about that. That wasn't a part 

of my duty. 
Q. You don't know whether any option was ever taken? 
A. No, sir. I only had instructions to report there and 

check the store .. 
Q. Who gave you the instructions? 
A. ~Ir. Kimbrell .. 
Q. That Jones store at Greenville, do you know whether 

au audit was made of that store or not by Haskins & Sells¥ 
A .. No,. sii·2 I don't know .. At that time my wife-on rrues­

day afternoon I got a. wire to come hon1e, that my wife was 
seriously ill and was to be. operated oil the next morning. I 
was too late to catch a bus and I had to call Columbia and· 
have my car sent up there. and go back. So I didn't quite 
finish my work there. 

Qt. Nobody ws: there taking a.n inventory when 
pftge 571 ~ you were there!' 
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A. Yes, sir. . 1 

Q. Who was there 1 
A. Mr. Zachary. 
Q. At Greenville~ 
A. Yes, sir. 
Q. Do you mean to say J\:Ir. Zachary was working on in­

ventories and not on options? 
A. At that time he was taking the inventory of the Jones 

store. 
Q. No charge has been made for his services is the reason 

I asked you. Now as to your expense account I don't want 
to be captious, but you have bus fare to Greenville. Did 
you got to Greenville by bus? 

A. Yes, sir. 
Q. Was your car there? 
A. No, my car was in Columbia. 
Q. The next day you have an item of gas and oil, $4.51. 
A. Well, I will explain that. My wife was taken seriously 

ill and no way to get out by train or bus and I had to have 
my car sent. It was about 110 n1iles. 

Q. On the 11th I notice you had supper for six. How did 
that occur? 

A. That is 1\Ir. Zachary and myself and four of the em­
ployees helping us rush the work through. 

vVitness stood aside. 

page 573 ~ E. H. HILLIS, 
a witness introduced in behalf of the plaintiff, 

being first duly sworn, testified as follows: 

DIRECT EXAl\tiiNATION. 

By 1\tlr. Gordon: 
Q. Give your full name. 
A. Edmund Harvie Hillis. 
Q. Where do you live Y 
A. Charlotte, N. C. 
Q. What is your business? 
A. With· the Southern Factories & Stores Corporation. 
Q. What position do you hold with them? 
A. 1\tlanager of the Charlotte store·. 
Q. What position did you hold with them in 1929? 
A. I was with 1\{r. J{imbrell in the Richmond of.fice, helpiug 

him 'vith his merchandising and advertising. 
Q. What is your age? 
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A. 34. 
Q. How long have you been in the furniture business! 
A. Approximately 12 years. 
Q. Did you take part in this inventorying-taking of these 

·inventories for Southern Factories & Stores Corporation on 
account of the Lincoln Furniture Corporation Y 

page 574 t A. I did. 
Q. What experience had you had in such work 

as that? 
A. Well, I had some experience in 1926-no, 1927, I think, 

with the National 1\1:anufacturers & Stores; then I took in­
ventories and judg·ed the acc.ounts for the Southern Factories 
& Stores Corporation when they organized in 1928. . 

Q. Now do you recall how many days you worked on these 
inventories for the Virginia Table Company proposition t 

A. No, I don't know exactly how many days it was. Fron• 
in J'anuary up through 1\iarch. 

Q. To whom did you make your report as to your part of 
this work and your expenses? . 

A. I reported my expense account to 1\fr. Murray, ~reas­
urer of the Southern Factories & Stores Corporation, and 
then I reported where I was working and what I was doing 

· to Mr. Wahab. We reported to him in Baltimore what pro· 
gress we were making on the accounts and inventories. 

Q. What was the nature of the work 'vhich yon had to do 
in making these inventories 1 

A. Well, I took inventory in the stores they were figuring 
on buying and I also judged the accounts-the accounts re­
ceivable of the stores. 

Q. About what were your hours of labor on this work as 
a rule? 

page 575 ~ A. Well, we didn't have any hours, just day 
and night work; we 'vorked every day and every 

night. I remember in New Orleans I was a.t Dr. Barnett's 
ten or twelve days and it was one night out of that time we 
didn't work. That was one Sunday night. We always got to 
the ·store around eight or eig·ht-fifteen, left there around 
eleven or eleven-thirty that night because we was told to 
push it throug-h, day and night work. 

Q. Who kept the account of the number of days you were 
employed on this workY 

A. Mr. l\iurray, I imagine-! know so. 
Q. l-Is was the treasurer of the company? 

. A. Yes, sir. 
Q. State whether or not you re·ported to him as to your 

expense account, showing the number of days you were em­
ployed. 
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A. Oh, yes, sir. I sent in my expense account to Mr. Mur-
ray and he reimburs·ed me. . 

Q. The charge that is made here on this aooount for you is 
42 days and is charged here at $50.00 a day. Was that a 
fair and reasonable charge for the character of 'vork you 
'vere doing there on these inventories T 

A. I consider that a very reasonable charge because it 
was day and night 'vork; it was tedious work; it was work 

you should have some experience on to carry it 
page 576 } tl1rough because we was making every effort to 

buy the stores as reasonable as we could. 

CROSS EXA.~IINATION . 

. By 1\fr. Buchanan: 
Q. You don't think the price you were paying for the store 

had anything to do with your salary, do you Y 
A. No, but when I am working for a man and he is paying 

nw I am going to render every service I ean to him to strike 
ns good a bargain for hin1 as I can. 

Q. Does it make any difference whether he is getting a 
bargain or not so far as your duties are conce-rned 1 Are yon 
to be paid In ore because he is g-etting a bargain 1 

A. No, sir; T was being paid a certain amount each month. 
I was receiving so nnlCh a n1onth and expenses. 

Q. How n1uch were you getting a n1onth T 
A. $400.00. 
Q. $400.00 a month? 
.A. Yes, sir. 
Q. Can you tell the jury any other concern that ever paid 

you $50.00 a day 7 
A. No concern has ever paid n1e $50.00 a day. 
(~. Did you charge up S'unday, too 1 
A. I was getting paid by the month. 
Q. Do you know whether your services have been cltarged 

on Sunday also for the Southern F'actories & 
page 577 } Stores 1 

A. llow do you mean charged on Sunday? · 
Q. I mean there is a charge of $50.00 a clay against the 

defendant for your services. Do you know whether that in­
cludes Sundays or not 1 

A. I don't laww, but it should have because I worked Sun­
days. 

Q. Now on February 6th you were in Baltimore with 1\tfr. 
J(.imbrell and 1\fr. 1\Iurray, according to the statement here; 
]J'ebruary 4th you have charged up in your expense n~connt 
hotel in Baltimore, $12.60. 
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A. I can't say, sir. 
Q. Do you know whether that is correct or notT 
A. Not unless I could see it. 
Q. Here is the item charg·ed for E. H. Hillis, $12.60. 
A. That is right. That is for all three of us. I paid the 

bill. 
Q. You took inventories, I believe f 
A. Took inventories and judged the acocunts. 
Q. That contemplate-s the counting of the various articles 

in the store, ascertaining the cost price or market va.Iue, as 
the case may be, and judging the accounts as to good, indif­
ferent and bad-those three classes f 

A. I think we had the three classifications. Different mer­
chants have different classifications. 

Q. What store did you take inventory in and judge the ac­
counts at Columbia f 

A. Van ::Metre. 
page 578 ~ Q. I notice that on the 7th in Columbia you 

charge for supper for two .. 
A. Yes, sir. 
Q. And on the.Sth you charg·ed breakfast for two and lunch 

for . two and supper for three. 
A. Yes, sir. 
Q. On the 9th breakfast, lunch and supper and five extra 

meals on that da:y; on the 4th you charg·ed for incidentals 
$2.22; 5th, incidentals $2.16; 7th, incidentals, $1.78; 8th,. 
$1.23; 9th, $1.23. vVhat was the occasion for those extra 
mealsf 

A. Well, now, in Colun1hia we was making two inventories 
there; Mr. Wahab or the Lincoln crowd had their representa­
tive there taking the Southern :h,actories & Stores inventory 
and I was down a.t Van ~Ietre. We would meet and mavbe 
I would pay the hill. .Another thing they told us : ''Don't 
spare any time." vVell, now, in those stores the men that 
were working in the stores, employees of the stores, they 
would maybe at six o'clock say: ''I a.m going to get off and 
run out home." That would take him an hour or an hour 
and a half. We would say: '':Come on around here and 
have supper with us'' and that shows on the expense account. 
We wanted to do everything we could to make those people 
get through. They 'veren 't interested in this thing getting 

it through like we were. We would take them out 
page 579 ~ and buy a meal and we would pay for their meals. 

We did everything possible to make that ~tore 
be friendly towards us who 'vas in there making the inven-
tory and audit for them. · 
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· · Q. ·On the next day, the lOth, you had three extra meals, 
incidentals $2.00; on the 11th, four extra meals, incidentals 
-$1.00; 12th, four extra meals; 13th, three extra meals; 14th, 
four extra meals ; 15th, three extra meals; 16th, two extra 
meals. That made thirty-five or forty extra meals in that 
week and that was the reason you charged those 7 . 

A. I don't know how many ·extra meals; you have it right 
there, but that is why I charged up extra meals because I 
paid for them. 

Q. And incidentals, what were theyY 
A. Pressing, tips, taxis, sometimes miscellaneous items; 

just whatev·er I spent. · 
Q. Now weren't you in Jacksonville from the 17th to the 

23rd 7 On the 17th you had incidentals 85c; 18th; 85c; 19th, 
85c; 20th, 85c; 21st, 85c; 22nd, 85c; 23rd, 85c. That ran even 
every day during that week and the next week-on the 25th 
you were in Savannah, I believe? 

A. I don't remmnber just exactly. It is all down there. 
Q. And incidentals ran $3.50 on the 24th, $3.50 on the 25th, 

$3.50 on the 26th, $3.50 on the 27th, $1.15 on the 28th, $1.15 
on the 29th, $1.15 on the 1st and $1.15 on the 2nd. 

page 580 ~ A. Those were for telegrams and telephone. 
No, I don't think I ever put in $3.50 for. miscel-

laneous items. 
Q. Haven't you incidentals on the 25th, $3.50? 
.. A... No, that is hotel at Savannah. Incidentals $1.15. 
Q. On the 26th, $1.15; 27th, $1.15 ; 28th, $1.15 ; on the lst, 

$1.15; 2nd, $1.15. They were for tips and things of that 
character, as I understand. What store did you take in­
ventory in at Columbia 1 

A. I told you a while ago Van Metre. 
Q. What store did you take at Charlotte Y 
A. At Charlotte¥ No, sir. I wasn't at Charlotte, I don't 

think, as far as taking· inventories and accounts, except on 
the second go-around when we came back and re-checked it 
all. I think I did catch Charlotte. 

Q. You have charged here ]\.farch 3rd, hotel at Charlotte, 
$3.00. Did you take any inventory at Charlotte 1 

A. I think that is when I was ordered to come on up to 
Charlotte and meet Mr. Kimbrell to go to New Orleans. I 
think that was the way of it and he didn't eome to Char­
lotte and he got on the train at Spartanburg. 

Q. Here you have incidentals $6.10. Do you have an item­
ized statement of that? Incidentals start at 85c, then went 
to $1.15, now on March lOth incidentals are $1.50; 11th, $1.50; 
12th, $1.60; 14th, $1.60; 15th, $1.60. They were all correct) 
were they not Y · 
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. page 581 ~ A. If that is on that expense account I sent in 
to J\{r. Murray. You take in New Orleans; our 

hotel was quite a dis1~ance from the store. We worked there 
all way; we would go on up to the hotel that night about 
six o'clock, wash up a little, go and get dinner and go back 
to the store. 
· Q. The reason I .asked you that because the other·s didn't 
charge incidentals. 

A. I could have listed it if I thought about it. 
Q. The last incidentals were $1.50 and on Aug·ust 7th an([ 

·August 8th incidentals were 79c and on the 9th, 96c; lOth, 
96c; 11th, 85c; 12th, $1.80; 13th, $1.85; 14th, $1.10; 15th, 
$1.80, making a total of incidentals around over $100.00 dnr­
ing that time. On the 16th of ]\{arch you have incidentals 
charged $6.10. Do you kno'v what they are1 

A. Have you got my book 1 
Q. No, sir, this is all I have. You don't recall what they 

were? 
A. No, sir. 

vVtness stood aside. 

Note : The Court recessed until 3 :30 o'clock, P. 1\L, at which 
time the taking of testimony 'vas resumed. 

A Juror: Several of the jurymen, including 
page 582 ~ n1yself, wonder if Mr. Buchanan will take the 

stand for a few minutes. There has been an ac­
cumulation of questions we have been wanting to ask for 
two and a half days and it may throw a light in our minds 
and we 'vould appreciate very much if he would take the wit­
ness stand for· a few minutes. 
· The Court: The plaintiff hasn't rested its case yet. When 
the plaintiff rests its case then I will entertain your request. 

R. S. WAHAB, 
a witness introduced in behalf of the plaintiff, being first 
du!y sworn, testified as follo,vs: 

DIRECT EXA~IINATION. 

By :Nir. Gordon: 
Q. State your name, please, sir. 
A. R. S. Wahab. 
Q. And your residence and age. 
A. Baltimore; 44. 
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Q. With what concern are you now connected 7 
A. Retail Stores Service, Inc., Baltimore; a Maryland cor­

poration. 
page 583 J Q. What is the chara~ter of your business Y 

A. An operating corporation for various chains 
and individual furniture stores located in the eastern sec­
tion of the United States. 

Q. How long hav-e you been in that business~ 
A. This particular company was organized in August, 

1927. 
Q. What is your p.ersonal connection with the Southern 

Factories & Stores Corporation~ 
A. Chairman of the executive committee. 
Q. Is that con1mittee no'v operating these stores-that 

executive committee Y 
A. It is functioning in the capacity of an executive commit­

tee and cooperating with the board of dirootors. 
Q. Did you have anything to do with the proposed forma­

tion of the merg-er of the Virginia Table Company, Incorpo­
rated, with various other units in the years 1928 and 1929~ 

A. Yes, sir. 
Q. There has been read into the evidence here the reso­

lution of the board of directors of the Virginia Table Com­
pany, Incorporated, adopted on the 1st day of October, 1928, 
appointing you and 1\~Ir. C. C. Lincoln, Jr., and 1\Ir. IIarry 
Coplan as agents of the corporation to secure and sign op­
tions. Is that correct? 

A. That is correct. 
Q. Were you present at the William Byrd Ho­

page 584} tel in a conference that was held there between 
l\ir. LincoJn and l\ir. Fleming and Mr. l{in1brell 

in October, 1928, with regard to the Southern Factories & 
Stores Corporation securing options for the Virginia Table 
Company¥ 

A. I was present at a conference-! can't state definitely 
about October, hut I believe October. I was present at a con:. 
ference at the 'Villiam Byrd Hotel and I believe it was Octo­
ller; couldn't say definitely 'vithout my records. 

Q. What was the object of that ~onference j 
A. The object of that conference was to interview JVIr. l{:im­

breU of the Southern Factories & Stores Corporation and 
to determine as to whether or not he would be interested in 
becoming-wl1ether his company would be interested in be­
coming one of the units proposed for a certain merger. 

Q. Was that conference continued at any other pointt 
A. The fo!lowing day we were invited over to the Cameron 
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Stove Company where the general offices of the Southern Fac­
tories & Stores Corporation were located at that time-at the 
Cameron Stove Company of Richmond, .Va. We were. invited 
there primarily, I believe, for the purpose of looking over 
the Cameron Stove Company to determine whether or not 
we might also consider that as one of the units for merging 
with other stores. We went to the Cameron Stove Company 

the next morning and there was various matters 
page 585 ~ of discussions and I would say a general con­

versation pertaining to the matters that we had 
already initiated the previous day at the William Byrd Ho­
tel. 

Q. Now ·over there at the Cameron Stove Company did Mr. 
Lincoln say anything to you with regard to the securing of 
options for his con1pany by the Southern Factories & Stores 
Corporation and, if so, what did he say to you Y 

A. As we were leaving the office of the Southern Factories 
& Stores Corporation in the Cameron Stove Company building 
~1r. Lincoln remarked to me-he said ''I have just made au 
arrangement with Mr. ICimbrell, who is very well connected 
in the South; he knows a lot of stores and can get us some 
options on some stores in the South that he knows about." 
That is what l\1r. Lincoln stated to me. 

The Court Speak louder. 
A. (Continued) As we were leaving the Cameron Stove 

Company Mr. Lincoln stated to me: "I have just made an 
arrangement with 1ir. l{imbrell to go out and get options for 
us." He said: ''He is well connected and he can probably 
get us some options on stores in the South.'' 

Q. What arrangement did he say he had made with Mr. 
I{imbrell or 1\fr. Fleming, if any, with regard to compensa­
tion? 

A. He told me at that time that he had agreed to pay Mr. 
Kimbrell $1,000.00 for each option that he procured. I asked 
Mr. Lincoln at that time-I said: "Well, how about the ex­

pensesf Who are to pay the expenses?" He 
page 586 ~ said: He is to pay all the expenses. The South­

ern Factories & Stores Corporation will pay the 
expenses of procuring those options. It will be $1,000.00 
and they will pay the expenses for getting the options. 

Q. Now did the Southern Factories & .Stores Corporation 
secure a number of options? 

A. They .secured several options, yes, sir. 
Q. It has been admitted here in the pleadings that they 

secured the eleven options which are set out in the notice of 
motion for judgment. Is that correct t 
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A. It was eleven or twelve. I believe eleven is correct; some- · 
where around that. 

Q. Now after the securing of these options was anything 
done by you, representing the Virginia Table Company at 
that time, with reg·ard to en1ploying the Southern Factories 
& Stores Corporation to take the inventories, etc. Y 

A. There were certain requirements stated by the banking 
interests that these inventories should be taken in a certain 
way and also it was necessary to take inventories prelim­
ai'Y to having audits made by Haskins & Sells and I told Mr. 
Lincoln at that time it would be necessary to have consider­
able help in order to expedite the taking of those inventories 
-these merchandise inventories and also on placing a value 

or inspecting the accounts receivable, which has 
page 587 ~ to be assured to g·et the right value of those. He 

told me to go ahead and make arrangements to 
have that done and to select the personnel and I selected a 
number of men from different stores and different units, some 
out of my o'vn organization, and selected Mr. Kimbrell to 
take the inventories of the southern stores, to supervise it; 
put . Mr. l(imbrell in charge of the Southern territory-! 
would say south of Virginia and maybe in some places in Vir­
ginia, particularly in North and South Carolina and Georgia. 

Q. At whose expense was that to be done? 
A. My understanding was that that inventory was to be 

taken at the expense of the Virg·inia Table Company. 
Q. Now what was the character of service that was re­

quired in the taking of such inventories and making of ap­
praisals Y 

A. vVell, it required a knowledge-someone that had the. 
experience and kno,vledge, some people who were particu­
larly skilled in that kind of work because the task involved 
deterniining as to whether the inventory was worth the amount 
claimed by the owners and as to the liquidity of the accounts 
receivable every account on the book had to be inspected and 
classified to determine as to 'vhether that account was good, 
doubtful or negligible. Everything had to be done in detail 
and it required a personnel who were capable of doing that 

kind of work and we tried to select a personnel 
page 588 ~ who could accomplish that task. 

Q. Please state whether or not Mr. Kimbre11 
and his associates from the organization of the Southern 
Factories & Stores Corporation were of that class of men, as 
you observed from their work? 

A. Why, Mr. Kimbrell was at the head of the company and 
had considerable experience and my knowledge of Mr. Kim-
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brell 's previous connection, the length of time he had been 
engaged in that kind of 'vork led me to believ€ he was thor­
oughly capable of doing· that work and that is why I selected 
him, and after I selected him I found he performed the work 
very efficiently. 

Q. As far as you observed their work, was that true of those 
who were associated with him from his organization in this 
work¥ 

A. I think the work in the southern stores particularly was 
handled very commendably and very satisfactory; not onl~ 
by Mr. Kimbrell, but by those h€ had associated with him and 
by his subordinates. 

Q. Have you bad experience in your organization and in 
the business in which you have been engaged in this character 
of work appraisal of stocks and of accounts from time to 
timet 

A. Our executives have specialized in that character of 
work. 

Q. I want to ask you is work of this character of just an 
ordinary nature or is it highly specialized work! 

page 589 ~ A. I would say it is highly specialized. 
Q. During the first six months of 1929 what 

.would have been a fair and reasonable sum to have paid to 
such a person as ~Ir. Kimbrell for such service as was ren­
dered in the taking of these inventories and appraisal thereof 
and of the accounts Y 

A. That is rather a difficult question, to determine the fair 
but we have employed men and used our executives. That 
is all I would have to go by, th~ matter of procedure; what 
has been paid for similar work. We had some men-son1e 
juniors who 'vorked for $25.00 a dny, some $50.00, some $75.00 
and a few for $100.00. That is, on work of that nature. 

Q. Ordinarily on the figures which you have just named 
how long would the person who was engaged in the work be 
supposed to work a dayf What would be considered a work­
ing dayY 

A. In our con1pany when we send executives in the field or 
juniors f9r that kind of work we determine sevenhours a day 
as a day and if during that twenty-four hours a day we 
shou!d 'vork ten or fourteen why it is on a pro-rata basis 
of seven hours a day. That is the v,ray it is handled in our 
organization. 

Q. Can you approximate the amount of n1oney 
pag~e 590 ~ that was juvolved in the options under which ~Ir. 

l{imbrell and his crew were taking these inven­
tories and appraising these stocks and accountst 
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A.. The amount of money involved Y You mean the gross 
assets! 

Q. ·Yes, the gross assets. 
A. Well, what I say would be an approximation; it would 

be just an opinion. I don't remember the figures, not having 
the reports of Haskins & Sells, which would speak for them­
selves on that-whatever is in Haskins & Sells' report. Has­
kins & Sells made the audit of those stores and they have the 
exact figures. 

Q. I just 'vant to get an approximation of it 1 
A. What I would say would be an approximation. I would 

say the gross assets would be perhaps between two and three­
quarters and three million dollars in all the stores. That 
is merely an opinion. 

l\{r. Bazile : lVIay I ask a question~ 
The Court: Yes. 

By l\{r. Bazile: 
Q. Are you referring· to all the stores in the options or 

only those inventoried by the Southern Factories & Stores 
Corporation 1 

A. I am .referring to those stores that 1\{r. Kimbrell had 
under his jurisdiction and he was supervising the invento­

ries in the south; not ref-erring· to any particular 
page 591 }- group, but all the stores that can1e under Mr. l(im­

brell 's supervision. 

By 1\!Ir. Gordon: 
Q. Did 1\fr. Kimbrell l1ave the Barnett store in New Or­

leans under his supervision? 
A. J\rlr. IGmbrell and J\rir. Hillis were sent to the l\1:ax Bar­

nett Furnitur-e Con1pany of Now Orleans to take the inventory, 
in charge of lVIr. l(.imbrell. He had some other assistants. 
We had the inventory about 75% completed when ~Ir. Cop­
lan and I went to Now Orleans fron1 Oklahoma City and as­
sisted 1\'Ir. :Kimbrell and his other assistants in completing 
that inv-entory. I remember that distinctly. 

Q. About what was the size of Barnett's store with re­
gard to assets 1 

A. It was around a million dollars; I think maybe a fe'v 
dollars over a n1illion. dollars. It required quite a long time 

· to take that inventory, I remember. It was quite a volumin­
ous task on a-ccount of the siz.e of the store and he had a large 
·warehouse. 

Q. Now do you recall when the units of the proposed mor· 
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. ger which Mr. Lincoln was trying to effectuate were pre-
sented to the bankers in New York 1 

.A. Yes, sir. . 
Q . .About when was that? 
.A. That was sometime in the fall of 1928 when it was first 

-when the first meeting was held with the Bank­
page 592 }- ers in New York. The units weren't presented at 

that time, however. The first meeting was in the 
fall of 1928. 

Q. Now right at that point let me ask you: were you pres­
ent at all of the conferences in New York with the bank-
ers who were supposed to finance this merger f · 

.A. I couldn't say I was present at all of the conferences. 
I was present at all I knew about. Perhaps there were some 
conferences held that I didn't know about, but I would say 
I was present at most of the conferences where matters of 
major importance were discussed. 

Q. With whom did the Virginia Table Company make the 
first financial arrangements for this merger Y 

.A. Hayden, Stone. & Company, investment bankers of New 
York, who had associated· with them at that time E. H. Rol­
lins & Sons, of New York also. 

Q. Now state 'vhether or hot you visited Hayden, Stone & 
Company or the Haystone. Securities Corporation from timo 
to time with regard to this matter? 

A. I attended several conferences at the offices of Hayden, 
Stone & Company from time to time. 

Q. With whom w~re those conf·erences held on behalf-as 
far as Hayden & Stone were concerned Y 

A. As far as Hayden, Stone & Company· were concerned 
there were present :1_\Jfr. Potter, one of the partners, and Mr. 
Sher,vood; Mr. Pinkham was the statistician, and several 

other junior partners and statisticians that 1 
page 583 }- don't offhand recall their names. 

Q. Was Mr. Potter at all of the conferences? 
A. I don't believe Mr. Potter was at all of the conferences 

I attended. Mr. .Sherwood was the partner 'vho seemed to 
be handling the matter primarily. 

Q. Do you. know what office of Hayden, Stone & Company 
Mr. Potter had charge of as one of the partners-what 
branch office? 

A. Potter-! am not answering this definitely, but merely 
as an opinion-it seems to me he had charge of the Boston 
office. He had something to do with an office in Boston; I 
don't know that he had charge of it, but he was in Bostou 
part of his time. I can't say that definitely.: 
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Q. Now who carried to New York and presented to Hay­
den, Stone ~ Company or its corporation the set-up of this 
proposed merger f 

A. Who carried it to New Yorkf I believe I had a copy of 
the figures that were presented and Mr. Lincoln had a copy; 
Haskins & Sells had a copy, and maybe one .or two others. 
We all arrived in New York about the same time and called at 
the offices of Hayden, Stone & Company with those figures 
and the report which was compiled by Haskins & Sells. 

Q. Now state whether or not that original re­
page 594 }- port which you carried to New York for Hay-

. den, Stone & Company contained these eleven 
stores on which the Southern Factories & Stores Corporation 
had secured options for Mr. Lincoln f 

A. If you call the eleven stores I could say. I can call the 
number, but not able to call the eleven. I can call eight or 
ten. 

Q. I will call them out to you. · Before calling these out, can 
you recall about when this conference was held which we 
are talking about? . 

A. It was in the spring of 1929-I think the spring of 1929. 
Q. Here are the stores: Jones Bros. and Geo. W. Kennedy 

Company, of Jacksonville, Fla.; 1vL K. Jones of Savannah, 
Ga.-is that right! 

A. That is correct. 
Q. Jones-Kennedy and Oochran Furniture Company and 

Mason Bros. of Atlanta, Ga. 7 
A. Correct. 
Q. Woods-Peavy of 1\{acon, Ga.? 
A. Correct. 
Q. Van lVIetre, of Columbia, S. C. r 
A. Correct. 
Q. Sam Burton, of Asheville, N. C. 7 
A. Correct. 
Q. Bledsoe Furniture Comp~;tny, of Danville, Va. Y 

A. Correct. 
page 595 }- Q. And W. A. Bell & Bro., of Fredericksburg 

Va.7 
A. Correct. 
Q. That is the eleven. Now as these options were secured 

by the plaintiff here for the Virginia Table Company, Incor­
porated, to whom were they sent? 

A. The options were sent to the ;virginia Table Company 
and copies were sent to my office. 

Q. Now state whether or not from time to time options were 
proposed to be gotten by the Southern Factories ~ Stores Cor-



· 424 Supreme Court of Appeals of Virginia. 

-poration which were not acceptable to Mr. Lincoln and which 
they were told not to get Y 

A. I only knew of those that were gotten. I didn't come 
in contact with those that were discussed and proposed and 
not taken in. All that I know about were those that are on 

. the list. If there were any other stores that were discussed-­
! believe there was one by the name of Cochran. 

Q. That was one that was taken in. Do you know any­
thing about-I can prove these three-do you know anything 
about the proposition to g·et Simmons Furniture Company 
which wasn't accepted t 

A. SimmonsY 
Q. Yes. 
A. You mean the Simmons Bed Company f 

Q. No; the Simmons Furniture Company, 
page 596 ~ Greensboro, S. C. 

A. No, we didn't get­
Q. Greenwo.od, S. C.? 
A. No, I don't know about that. 
Q. Jones Bros. of Augusta, Ga.¥ 
A. Jones Bros. of Jacksonville. I don't know of Jones 

Bros. in Aug·usta. 
Q. Now did you confer with ~{r. Lincoln from time to time 

as to the options that were being sent in-signed options be­
ing sent in by the Southern Factories & Stores Y 

A. Yes, sir. 
Q. State whether or not these eleven options which were 

secured by the Southern Factories & Stores Corporation were 
approved by :!vir. Lincoln as to going into the picture? 

A. The options were satisfactory to ~Ir. Lincoln, provided 
they would measure up to the requirements of the bankers as 
stated-the report of I-Iaskins & Sells because in the last an­
alysis the report of Haskins & Sells was the criterion. It 
wasn't what Mr. Lincoln said or what I said about them, but 
the bankers would rely only on a statement from a reputable 
firm of certified public accountants. 

Q. Now, as a matter of fact, did these eleven stores-you 
said, I think, it is eleven stores-they went into the original 
proposition or set-up by Haskins & Sells? 

A. Yes, sir. 
Q. State whether or not they were submitt~d to 

page 597 ~ Hayden, Stone & Company¥ 
A. Yes, sir. 

By a Juror: 
Q, Had these stores been approved by Haskins & Sells at 

-·this time as to their financial condition 1 
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A. It wasn't up to Haskins & Sells to approve them; it was 
up to Haskins & Sells to submit the :figures to the ban~ers as 
they found them and let the bankers decide. Haskins & Sells 
says: ''Here are the :figures and here is the set-up'' and put 
it in the report and Haskins & Sells had been told that the 
stores must measure up to a certain requirement and before 
Haskins & Sells made the audits we had some of the men work­
ing under :Nir. J(inlbrell, who had some amount of experience, 
and some of the men 'vorking lmder my supervision, make ten­
tative examinations of these stores as to their profits over a 
period of three to five years and unless those stores meas­
ured up to the requirements according to our tentative ex­
amination why we wouldn't have then1 audited, but if they 
n1easured up then '\re stated the requirements to Haskins & 
Sells and had these stores audited by I-Iaskins & Sells. 

Q. That was done subsequent to this time; not previous to 
this time, was it~ · 

A. This temporary examination-tentative examination 
was made previous to Haskins & Sells audit. 

page 598 } Q. The point I want to clear up in my mind 
is: as I understand now, this preliminary audit 

was made which was satisfactory to you and to 1\-Ir. Lincoln, 
but there was still another audit that 'vould have to be made 
by I-Iaskins & Se~ls before the bankers would accept. Is that 
it? 

A. Correct. 
Q. Now this audit hadn't been made at this particular time 

you are talking about. Had Haskins & Sells approved-been 
over these eleven and approved them at tlus time~ 

A. At this meeting, yes; Haskins & Sells had been over 
then1. 

Q. Therefore, then, do I understand those options were sat­
isfactory to the bankers, to the auditors and your interests 
and JVIr. Lincoln at this time? 

A. They had been passed on satisfactory to my interests and 
satisfactory, I kno,v,. to 1\rir. Lincoln and Haskins & ~ells 
made tl1e exan1ination and presented it to the bankers. · 

Bv 1\ir. Bazile~ 
~ Q. But the bankers hadn't approved it at that time, had 

.they? 
A. We11, it is very"difficult to find out·when a bankers ap­

-proves anything and when he doesn't, an investment bariker. 
You don't know when thay approve anything; they have a 
}Joker fact:.. 

Q. At least he hadn't approved it the day you presented it 
to him? 
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.A. He hadn't rejected it. It was never re­
page 599 } jected by the bankers. As a matter of fact, the 

usual way is not to give the bankers a chance to 
reject it. 

By. }.{r. Gordon: 
Q. I want to clear up in the mind of Mr. Valentine now 

this point that at the time you are speaking of when you went 
to New York with this set-up Haskins & Sells had made 
these audits of these eleven stores along with others and 
they were in the picture that was then presented on the 
basis of Haskins & Sells audits to the bankers Y 

A. Tentatively, yes-positively that we had Haskins & 
Sells' audit with us at the first meeting we attended in New 
York-not the meeting where we negotiated with the bank­
ers in the fall, but the meeting w·here we carried the figures 
and statements all contained in Haskins & Sells' report and 
included those eleven stores. 

Q. Now when you and ~Ir. Lincoln went to N e'v York with 
those figures and the report of Haskins & Sells did those fig­
ures and that report meet with your approval and Mr. Lin­
coln's approval as the basis of this merger Y 

A. The stores measured up to n1y approval because per­
haps my approval-! was regarding some things as being 
paramount and perhaps the bankers would regard other thing~ 
as being paramount and ~fr. Linco~n would regard other things 

as being· paramount, but generally the stores 
page 600 ~ measured up very well. They were very satisfac-

tory to me. Some stQres had more earnings than 
the others, but they were offset in many instances by a storn 
having better possibilities and potentialities for the future 
than some store in the past, but the stores were generally satis­
factory. 

Q. Now I will ask you whether the set-up that was to be 
presented to the bankers and on which they were to act was to 
he based on an average earnings of the units that were to go 
into the picture? 

A. It was based generally-! would say the average earn­
ings was the primary basis, but the bankers also wanted the 
earnings to show the proper trend-trend upward instead of 
trend downward, and there 'vas a g:reat deal of discussion 

· about the average · earning·s and earnings for the last two 
·years and the last months for the first two years and it seemed 
to be a variation of opinion even among· some of the bank­
ers then as to what they considered paramount in the mat­
ter of earnings, whether it should be the average for the five 
years or the last two years, etc. 
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Q. Now on the statement you carried to New York, you and 
Mr. Lincoln, do you recall what it showed as to average earn­
ings on the whole set-upY 

A. I couldn't state definitely-so many figures-what they 
averaged at this time, ·but it seemed to me that at 

page 601 ~ that at that time around 10 or 11% was about our 
requirement. 

Mr. Buchanan: If you will permit me to say it, those fig­
ures will be produced. I mean that report will be produced in 
its entirety. 

Mr. Gordon: I will prove the figures by another witness in 
Baltimore. I have already done so by another witness. 

Mr. Buchanan: I mean the actual report will be brought 
here. 

By Mr. Gordon: 
Q. Now do you know how Hayden, .Stone & Company or 

their corporation happened to get out of this picture! 
A. One of the senor partners died, a man by the name of 

Arthur Sherwood-died suddenly. I understood the issue 
was all ready to come out; everything had been arranged to 
put the issue on the market, all preliminaries had been taken 
care of and the legal work, and Mr. Arthur Sherwood died 
suddenly-I believe it was in April-and after he died why 
they called it off and they didn't give any definite reason. As 
a matter of fact, I don't think they called it off. We realized 
they were going to. They signified and told us they were go­
ing to cancel it and call it· off. So we. went in and withdrew it 
before they had time to cancel it because that is usually custo-

mary in taking a deal to Ne,v :York in the street. 
page 602 r If given an opportunity to turn it down it is weak­

ened for the next time. So we pulled the props 
from under before they had a chance to turn it down. 

Q. After Mr. Sherwood's death were there any· statements 
there by any of his surviving partners with regard to charges? 
Did you hear anything about that discussed by Mr. Lincoln­
increasing the charges Y 

A. What do you mean Y 
Q. I mean brokerage they were going to charge for this 

service or compensation they were to receive. 
A. Yes, they were to receive .a certain amount. The is­

sue was to be sold. We were to take an issue of preferred 
stock and float an issue of common-make a public offering of 
common stock and out of that Hayden & Stone was to get a· 
certain commission. 
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Q. Now ·after Mr. Sher,vood 's death was that amount which 
they were to receive increased by the surviving partners or 
did they make increased demands on Mr. Lincoln. Do you 
recall that 1 

A. I believe there was some attempt to buy the issue at a 
lower price at that time. 

Q. Buy the issue at a lower price. If they bought the is­
sue at a lower price it would amount to their getting a larger 
compensation for their services, wouldn't it' 

A. Yes, sir; provided, however, they would put 
page 603 ~ it on the market. The market condition would 

control it. The market might be different in that 
tilne and it would depend on whether they could 1narket it. 

Q. Up to the death of 1\fr. Sherwood, then, there had been 
no objection on the part of the Hayden-Stone interests to 
the set-up, had there? 

A. If you go to an investment banking house it is all ob­
jections; never have anything but objections. I have had 
lots of dealing·s with lots of them; been to several of them 
in Ne,v York, Philadelphia, Boston, and it is all objections 
when you go in there. 

Q. What I am talking about as far as the set-up that was 
presented to them as far as this merger was concerned? 

A. They use objections as a medium for trading, 1\{r. Gor­
don; these investment bankers. 

Q. You have just stated they were about to advertise the 
stock. Isn't that true? 

A. Yes. The circular, I believe, had been prepared; they 
were going to advertise the stock at a price. 

Q. So that the little differences had been ironed out then 
at the time Mr. Sherwood died. Is that correct~ 

1\fr. Bazile: I object to that as leading. 

Q. Had or not these differences that you say will arise 
with bankers-had tl1ey been ironed out g·enerally about the 
· time Mr. Sherwood died! Had they or not Y 
page 604 ~ A. All the differences had been ironed out as 

far as I kno"r; there weren't any remaining. 
They toid us they were going· to take the issue. 

Q. Do you recall any statement made by the bankers on 
Friday afternoon before 1.\tir. Sherwood's death as to coming 
back to close? 

A. It was generally understood. I was waiting in Ne'v 
York over the week-end. 1\iy wife was with me. I remem­
ber that distinctly. "\Ve were waiting over the week-end in 
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anticipation of closing on Monday or T_uesday and on Sun­
day Mr. Lincoln called me on the telephone at the hotel and 
told me we had run into hard luck a.ga.in, that 1\'Ir. Sherwood 
had just died, 

Q. Now what you have so far narrated in regard to the ne­
gotiations in New York occurred about the middle of April, 
didn't they; 1929? 

A. It was April of 1929. 
Q. r find here this letter of Mr. Buchanan's referring to Mr. 

Sherwood's death is dated on March 21st, 1929. 
A. I said March or April. It was in the spring; some­

where around that time. I don't remember the dates. 
. · Q. This' is ¥arch-21st in whieb: he ·refers to his death. Now 

· · do you ·know. how long it was ~ftcr· the de&th of :1\'Ir. Sher­
wood ·tha.t Mr.-Lincoln witlldrew the proposition from Hay-

, ·- · .den, Stone & Company? · . 
·_page 6Q5 ~ A. Wit~in three or four days. Mr. Sher­
. · wood; I believe, died on Sunday and this was with­

drawn· either the following Tuesday or Wednesday; some-
. where alorig the middle of the ·week, · 

Q. Now: what was done then with regard to .the proposition 
·after it was withdrawn from Hayd{m, Stone. & Company f 

A. Why we sought other conn~ctions. · · · 
Q. N o'v d~d those other connections involve .E!-nother audit 1 
A. The other connections involved another· audit, and not 

only another audit, but. the subsequent connection required 
that the units be appraised ai1d examined by industrial engi­
neers, and 've ha.d a new audit and there 'vas ari audit made 
on the grounds ·that they coulcln 't list the stock o.n th~ Stock 
Exchange with a balance sheet that' was over four months old. 
So that neces$itated another audit, 

Q. Now were those new bankers you took up ~fter Hay-
4en, Stone & .Con1pany.located in New York1 

A. We negotiated with some in New York, but. the next 
bankers after 've left Hayden-Stone .. that. gave us ·a contract 

· were the For~man N atioJ!al ,_Co~pa~y,-t c~n gi:v.e you th~ 
na~e of this ·securities· compaJ1y; they are· ·connected with the 
Foreman· National-Bank of Chicago and I believe it is Fore­
nlall: N atwnal ~Company; and a concern in Nashville, Ten-

.··. . ·· nessee-Cald,vell & Company. They were the 
·. page. 606 } two banking hous-es~ 
" ·· Q. Did tl1ey have the same auditors that flay-
den-Stone & Company had or other auditors? 

A. As far as the auditors were concerned we only had one 
:firm of auditors-Haskins & Sells, but those bankers re­
quired to augment that nudit an examination by a firm of in-
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dustrial engineers besides the auditors. So they passed on 
the-they determined the validity of the set-up by Haskins & 
Sell's report augmented by the report from Sanderson & 
Porter, a firm of industrial engineers of New York City. 

Q. As I understand it, this concern of industrial engi­
neers were doing fron1 a large organization the same charac­
ter of work which had been originally done by Mr. Kimbrell 
and his associates in the taking of the inventories and _apprai­
sal, did they not? 

A. Their 'vork consisted primarily of appraising fixed as­
sets and determining and getting the history of the organi­
zation, determining its potentialities; general appraisal work. 
That was primarily their work. 

Q. I understood you to say a while ago that Mr. Kimbrell 
and his associates in doing that work originally throughout 
the southern States had to appraise the stocks and the bills 
receivable also? 

A. Correct. 

page 607 ~ Mr. Gordon: Now we have called here for the 
production of the contract with the Foreman N a-

tional Corporation, but never have received it. 
lVIr. Buchanan: I just have gotten it. 
lVIr. Gordon: I just want to get the date of it. 
1\'Ir. Buchanan: I am not sure I have it here, but I fin­

ally got a photostatic copy of it. liere it is. 

By Mr. Gordon: 
Q~ This appears to be dated on August 8th, 1929. Can 

you state 'vhether or not negotiations had been in effect be­
tween the Virginia rrahle Company and the Foreman N a­
tiona! Corporation prior to the meeting that was held at 
lVIarion on July 19th, 1929? 

A. You mean as to whether or not we had had negotiations 
with the Foreman National Bank prior to the time we had 
the meeting in Marion on July 19th? 

Q. Yes. 
A. Yes, sir. 
Q. Now please state whether or not from time to time after 

these original options were secured by the plaintiff for the 
:Virginia Table Company there were requests to Southern 
Factories & Stores· Corporation to get renewals of the op­
tions·¥' 

A. There· were several renewals necessary and 
page 608" ~ requests were· made, due to the fact we had to 

defer our- negotiations and had to seek other 
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banking connections and in the meantime some of the op­
tions we had procurred for sixty, thirty or ninety days had 
expired and it was necessary to have options renewed in or .. 
der to keep the options in effect. 

Q. By the way, on the original set-up that was proposed 
and the merger that was originally proposed as of what time 
were these units to be taken over-as of what date? 

A. Either January or February of 1929; early in 1929. It 
is very difficult for me to remember all those dates because 
I have so many figures to handle and I rely on my records en­
tirely. It is difficult for me to carry the dates. 

Q. Were any instructions issued by you or your organiza­
tion with regard to the running of these businesses after 
January 31st, 1929? 

A. Due to the fact that change in o'vnership was contem­
plated and expected at that time and the change in owner­
ship was shnultaneous of the· same date it was necessary to 
issue instructions to the stores as to the· proper account­
ing procedure and how various matters should be handled 
effective as of the date that the ownership would change. 

Q. And the ownership 'vas supposed to change 
page 609 ~ as of J anua1~ 31st 7 

A. January 31st or January 1st, I couldn't say; 
either one of the dates. 

Q. I sho'v you here two of these sheets issu~d by your 
company and signed by you. Were these instructions sent 
out to the stores? 

A. Yes, that is on our stationery and my name is typed 
there. I know that emanated from our office without read­
ing it all. 

~ir. Gordon: This is just a typewritten instruction about 
the management of the business. · 

Note: Filed and marked Exhibit R. F. #76, 'vhich is as 
follows: 

RETAIL STORES SERVICE, Inc., 
Key Building, Baltimore, Md. 

SUBJECT: STATEMENT OF CASH RECEIPTS AND 
DISBURSEMENTS FEBRUARY 1, 1929 TO APRIL 

15, 1929 

Attention: Store Manager 
BULLETIN NO. 3 

DATE AprillO, 1929 .. 



432 Supreme Court of Appeals of Virginia. 

You will find attached hereto forms designated as Exhibit 
''A'' and Exhibit '' B ''.. Yon will please fill in thse forms 
.to agree-with your records and forward to this office promptly .. 
An explanation follows: 

EXHIBIT ''A''. 
CASH BALANCE-AT CLOSE OF BUSINESS JANUARY 

31, 1929 .. 

page 610 ~ This amount should mclude the c~sh in bank ancl 
cash in office as at the ·close of business January 

31, 1929-,. and should ~tgree witP, the balance set up by Haskins 
& Sells-. · 

CAS~ RECEIPTS-FEBRUARY 1, 1929 TO APRIL 15" 
1929., 

CASH SALES: · 

This should include the total cash received from Febru­
ary 1, 1929 to April15, 1929, inclusive from. merchandise sold 
for cash. · 

FIR.ST PAYMENT-S AND COLLECTIONS:. 

This should include the total down payments and the col­
lections paid at the store BJld to Collectors. 

OTHER CASH RECEIPTS_ (details below): 

Any cash receipts· from any source other than the two above 
mentioned ~should be listed in detail or a separate schedule 
made of same. · 

TOTAL CASH RECEIPTS: 

This should be the total of all cash received. 

TOTAL CASH A V AILAB·LE :. 

This total js obtained by adding the balance at the begin-
ning to the total cash receipts. ' 

CASH DISBURSEMENTS. 

FOR LIABILITIES AS OF JANUARY 31, 1929 .. 

Haskins & Sells have made a set up of your liabilities ex­
isting as of January 31, 1929, which includes accounts payable 
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and notes payable. Any and all cash paid for the purpose of 
liquidating any liability included in Haskins & Sells' sched­
ule whether notes payable or accounts payable should be listed 
under this caption. 

FOR :hiERCHANDISE LIABILITIES INCURRED 
SINCE JANUARY 31, 1929. 

In paying your bill~ you have paid some of the liabilities 
which were shown as of January 31, 1929 and some liabilities 
which have been incurred since that date. You will therefore 
put on this list payments for rnerchandise bought and paid 
for since January 31, 1929. 

page 611 } FOR EXPENSES SINQE JANUARY 31, 1929. 

You will fill in the amounts paid for each expense account 
as shown in the schedule. In the event you should have ex­
penses not included in this schedule you will list under the 
caption of ''Other Expenses'' and attach a schedule for these 
items. 

TOTAL PAID FOR EXPENSES. 

This figure will represent items paid for expenses whether 
same were put through your accounts payable or paid direct, 
i. e., it is the usual custon1 'vhen you make out your pay-roll 
check not to put it through your accounts payable. On the 
other hand if you have an invoice for repairs to auton1obiles 
it is quite probable that this has gone through your accounts 
payable. In any ·event whether the item has gone throug·I1 ac­
counts payable or not it should be listed under the proper ex·­
pense account. 

FOR ITE~IS OTHER THAN 1\iERCHANDISE AND 
EXPENSES. 

There may be some items paid which would not be in either 
the category of 1\tierchandise or Expenses; you will include 
such items und-er this caption and attach a schedule for same. 

TOTAL CASH DISBURSEJ\IENTS. 

This represents total cash paid out for all purposes from 
February 1, 1929 to April 15, 1929, inclusive. 
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BALANCE ON HAND AT THE CLOSE OF BUSINESS 
APRIL 15, 1929. 

This :figure is obtained by deducting the total cash dis­
bursements from the total cash available. This figure should 
tie in with your bank balance and cash in office as at the close 
of business April 15, 1929. 

EXHIBIT "B". 

Notes Payable. 

The composition of this account should merely include the 
balance as of January 31, 1929, with subsequent debits and 
credits with the balance as of April 15th, 1929, brought down 
as a debit so as to make the debit and credit column equal. 

page pl2 ~ Accounts Payable: 

This is merely a composition of your accounts payable be­
ginning with-the balance J"anuary 31, 1929, sho,ving totals of 
subsequent debits and credits resulting in the balance as of 
April15, 1929. 

Wlenever an asterisk(*) appears in the schedule an amount 
should be entered provided there has been a transaction to rep­
resent such an amount. 

These hvo statements will no doubt be audited by our Ac­
counting Department. 

In the event you should receive these statements before 
April 15th it will enable you to line up the required data and 
have available to send the statements to this office as soon 
as possible after the close of business April 15, 1929. 

Your prompt attention to this matter will be greatly ap­
preciated and will tend to expedite final settlement. We wish 
yo·u would therefore see to it that your Office Manager gives 
this matter special attention. 

Yours very truly, 

R. S. WAHAB. 
By 1\fr. Goraon: 

Q. Now about July, 1929, state whether or not some of 
these options were expiring. 

A. They were expiring at various dates because the op­
tions were not all signed at the same time and naturally we 
were having expirations at various dates. 
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Q. In contemplation of the renewal of these negotiations 
for a merger through the Foreman National Corporation was 
any meeting between Mr. Lincoln and his corporation and 
some of these other units held Y 

A. Yes, sir. 
page 613 } Q. Where was it held and when was it heldf 

A. There were two meetings held for the pur­
pose of procuring options. The first one I believe was held iu 
New York; the next one held in Marion, Va. 

Q. Do you recall the date of the Marion meeting! 
A. I am very poor on dates, but I believe somewhere about 

the middle of July, about the 15th to 2oth of July. 
Q. That was 1929 T 
A. Yes, sir. 
Q. Were you present at that meeting¥ 
A. Yes, sir. 
Q. What, if anything, was then proposed by Mr. Lincoln 

with regard to carrying forward the merger of these furniture 
units? 

Mr. Bazile: If Your Honor please, we make the same ob­
jection to this question and any answer thereto for the rea­
sons which w~ gave at the time Mr. Fleming was permitted to 
testify about this matter and the other witnesses were per­
mitted to testify. I don't think it necessary to repeat all of 
the reasons we g·ave at that time, but ask that those reasons 
be included in the objection to this witness' testimony. 

The Court: Objection overruled. 
Mr. Bazile: Exception for the reasons stated. 

A. ~fr. Lincoln proposed at that time-as a matter of fact, 
quite a number of stores proposed to the others that the op­
tions be extended. That was the purpose of the meeting, to 
have the options extended, and Mr. Lincoln proposed-stated 
that he had confidence in the present banking connection and 
urged the store representatives to renew their options or ex­
tend the options rather. 

Q. Were the options extended? 
A. At that meeting there were some extended; I got the sig­

nature on some; I had the extensions prepared, but there were 
some present who merely represented 'the corporations and 
didn't have the authority to extend those options. There 
were those representing as single proprietors or partnerships 
and they signed at the meeting, but some who indicated a 
willingness to sign had to have the extension approved by the 
directors. So they had to return home and call a meeting of 
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the board of directors in order to have the options extended. 
Q. Did Mr. Lincoln state at that meeting-

Mr. Bazile : Don't lead. 

Q. Did J\l[r. Lincoln make any statement at that time as to 
what he would do if these persons were willing to extend 
their options later' 

page 614 ~ Mr. Bazile: We object to that question and any 
answer thereto for the same reasons as hereto­

fore assign. 
The Court: Objection overruled. 
1\{r. Bazile : Exception. 

A. 1\Ir. Lincoln stated at that time every body had worked 
hard on this and he had as much at stake or more than perhaps 
any other store, that he was putting in from two and a half 
to three million dollars of his assets in the merger and was 
willing to go along with it and he g·ave them various reasons 
he was opthnistic; he told them he believed it would be more 
profitable to them to extend their options and he had confi­
dence it would be only a matter of a short time when we 
would have a very fine company operating profitably. . 

Q. Was anything said at that meeting 'vith regard to a 
smaller merger if the larger one didn't go through Y 

A. Mr. Lincoln stated at the directors table-

1\fr. Bazile: May our objection to his answer to this ques­
tion and all other questions relating to this matter be consid­
ered as having· been put to each question and answer? 

The Court: The objection because it relates to the parol 
evidence rule. 

Mr. Bazile: Yes, sir, and the other reasons given. 
The Court: I thought that was the reason given. 

pag·e 615 ~ Mr. Bazile: Yes, sir, and we have an additional 
reason: that 1\ir. Fleming had never established 

any complete contract under his evidence, which I say vio­
lates the parol evidence rule, and also because it was a varia­
tion between the allegation of the declaration and the proof. 
Those were the three reasons that have heretofore been given 
and I wish to make all of them applicable to Mr. Wahab's 
testimony and I understand Your Honor has overruled us. 

The Court: The testimony on that point. Very well; you 
can have that understanding. 
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Mr. Bazile: And it will cover all of his examination on that 
point? 

The Court: Yes. 

A. Mr. Lincoln stated at the directors table that he was 
putting his assets in with the others and he says: ''In the 
event that the bankers don't go along", he says, "we can get 
together and perhaps we can work out something that will be 
to our mutual benefit. I 'vill throw in my assets with you". 
I can't quote that verbatim. Something to that effect. 

Q. He said: ''I will throw in my assets with you'' 7 
A. Yes, sir. I can't quote that verbatim. 

pag·e 616 ~ By Juror: 
Q. Was any definite arrangement made between 

the parties at the meeting in 1\{arion to that effect? 
A. Any definite arrangement made~ 
Q. Or agreement? 
A. I didn't hear any clefini te arrang·ement, no, sir ; nothing 

definite at tl1at meeting. I don't kno'v of any definite arrange­
ment, except the options 'vere extended and Mr. Lincoln 
11rg·ed them to sign and said what I repeated a while ago. I 
ean't repeat it verbatim, but he said something to the effect: 
"If the bankers go back on us I ·will, if necessary, throw in 
my assets and 've 'vi~l all go along together' '-something to 
that effect. I couldn't repeat it verbatim. 

Q. D~d :Wir. Lincoln say he could or would do that 1 
A. I couldn't state definitely. It was something said about 

it, but I couldn't state it verbatim; woul_dn't attempt to do it. 

By 1\f r. Gordon: 
Q. Were you at a meeting in New York City 'vhen there 

was a discussion about taking the proposition from Hayden, 
Stone & Company and securing extensions of the options 1 

A. Yes, sir. 
Q. Was that clone at that timet Do you know about what 

time that meeting was held in New York~ 
A. That meeting 'vas previous to tl1e ~Iariou 

page 617 } n1eeting; sometilne behveen the 1st of April and 
1st of July. I don't ren1ember exaetly the dates 

<>f meeting there for tl1e options. 
Q. Do you remember where that conference in New York 

\vas l1e!d? 
A. It was held at the office of-what is the name of that con­

corn on Broad .Street? 
Q. Holton_, Richards & Company! 
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A. Yes; Holton, Richards & Company, I believe on Broad 
Street. 

Q. Now who called that meeting up there Y 
A. Mr. Lincoln, Jr., called it or I -called it at Mr. Lincoln's 

suggestion; one or the other. 
Q. What was the purpose of that meeting? 
A. The purpose of that meeting was to advise the stores 

to extend the options. 
Q. To get extensions of the options Y 
A. Yes, sir. We realized at that time we had to seek new 

banking connections and we saw that the factor of time was 
very important. 

By a Juror: 
Q. Did yon at that time at that meeting instruct Southern 

Factories & Stores to secure renewals of all eleven options Y 
A. Yes, sir. · 

page 618 ~ By Mr. Gordon: 
Q. You can't locate very definitely the date of 

that meeting in New York to which you have just referred? 
A. That meeting in New York was perhaps in April. I 

could take some of my correspondence and find it. Perhaps 
the first of May or last of April; somewhere along there. 

CROSS EXAMINATION. 

By Mr. Buchanan: 
Q. Mr. Wahn:b, I 'vill take up that question first. You 

stated at that time renewals of all eleven options were re­
quested. Do you remember that the first extension of options 
was requested because the auditors hadn't completed their 
audit and made their report and the options 'vere running out 
and that is the first time any request was made to extend 
options on account of the failure of the auditors Y 

A. I believe it was. A few of these options were short 
term options which had to be renewed. 

Q. I want to refresh your recollection as to the Cochran 
store in Atlanta which is one of the eleven. No extension 
was ever asked of that, was it? · 

A. I believe there was an extension gotten on that. I think 
it was an extension gotten on that. 

Q. The same is true of the Jones stores, you think? 
A. I think so. 

page 619 ~ Q. Now taking up your testimony in regard 
to the contract for options which was made in 

Richmond with Mr. Kimbrell: as I understand it, you weren't 
present when. that was made? 
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A. You refer now to the contract-· 
Q. Whereby J\~Ir. Lincoln agreed to pay $1,000.00. 
A. I wasn't present. I didn't say I was. I said I wasn't 

present. I made that clear. 
Q. That you weren't present and didn't know the termsY 
A. Yes, sir. 
Q. I want to ask you if also a.t that time the requirement 

that the bankers would absolutely insist upon was known 
to you and Mr. Lincoln in connection with this proposed 
merger as to earnings and record 7 

A. At that time Y 
Q. Yes. 
A. You say that the requirements of the bank were, abso­

lutely known to us Y 
Q. If you knew what character of stores and earnings they 

would require to go into the merger 7 
A. We had a general idea; I did; very good idea. 
Q. I. think you will recall that the requirement was there 

should be a 10% earnings over a period of five years-

J\Ilr. Gordon: Don't you testify. 
Mr. Buchanan: He is on cross examination. 
The Court: Counsel may ask if that wasn't a fact, but not 

make a statement. · 

page 620 r By ~Ir. Buchanan : 
Q. I am asking you if it isn't a fact that the re­

quirements were that there were to be an average earning 
over a period of five years of 10% and that 1928, the last 
year, should be better than the average 7 Is that your recol­
lection Y 

A. I couldn't state that latter part was true, but some­
where aro~nd 10% 'vas required for the average stores-all of 
the stores. We had some question with the bankers. I asked: 
''If one store doesn't measure up and another measures up 
will you take the whole picture Y'' and I figured around 10%, 
hut at that time we hadn't-

Q. You also said something which you said had an im­
portant effect on the bankers; that is, the trend of earnings 
must be upward and not downward 7 

A. Some of the bankers-it was varied at different times. 
It was generally preferred in any underwriting set-up· that 
the earnings trend be upward instead of downward. That is 
generally preferred. . 

Q. Now as to inventories: you were in charge of taking in-
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ventories and judging accounts all over the country of the 
entire organization, were you not! 

A. I was supervising the instructions emanating from my 
office and I was also in the field. I did some :field work also. 

Q. There were a large number of very import­
page 621 ~ ant units in the west and north, as well as in the 

south! 
A. Yes, we had some large stores in the north and west 

and one or two large ones in the south. 
Q. With the exception of Max Barnett Furniture Company, 

the stores in the south were comparatively smaller than the 
stores in the east and west, weren't they? 

A. They were smaller as to the size of the gross assets, 
but some in the south had better earnings than stores in the 
north. 

Q. I am talking about gross assets. 
A. That is naturally so with any enterprise. 
Q. Do you recall Schwartz Bros., in Connecticut; also one 

store in S"cranton, and in Uniontown-Cohen Company Y 
A. The stores in the north had larger gross assets. 
Q. And Okmulgee, of Oldahoma, which is a very large 

store? 
A. Yes. 
Q. In connection 'vith these stores it was just as important 

to ascertain their proper inventory as it was of the southern 
stores, wasn't it? Just as necessary to ascertain the proper 
amount of their inventory as the southern stores t 

A. That is so. 
Q. And you employed competent men for that purpose, 

didn't you! 
page 622 ~ A. Yes, sir. 

Q. I believe you employed Mr. Shriner as one 
of them, didn't you 1 

A. Mr. Shriner was employed by the Retail Stores Service, 
Inc. 

Q. That is your concern 1 
A. Yes. 
Q. And Nir. Wahab, your brother, was employed to do that 

work¥ 
A. Yes. 
Q. And I think Mr. Wren 'vas also employed by you f 
A. No; Nfr. 'Vren had been working for me a long time. He 

had been employed some time previous to that. He was a 
member of our permanent organization. 

Q, And Nir. Sam 0. Wyatt was also employed to do this 
workY 
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.A. Yes. 
Q. And they were all competent men to do that work? 
A. They were all employed in a junior capacity. 
Q. They judged accounts, did they not~ 
A. Some of them did; some did clerical work. 
Q. Some of them took inventories, did they not? 
A. They assisted. None of those had the responsibility 

of taking an entire inventory; they were assistants. 
Q. Wbo in the north and west had charge of taking the, 

inventories-active charge of the men 1 ' 
A. Mr. Harry Coplan was in charge of that. ~Ir. Harry 

Coplan was doing similar work in the north that 
page 623 ~ ~Ir. Kimbrell was doing in the south. J\!Ir. Harry 

Coplan is vice-president of Retail Stores Service. 
Q. I'vant to ask you how much you paid 1\fr. Shriner for this 

·work. 
4~. We didn't make any charge to the Virginia Table Com­

pany on account of ~Ir. Shriner's service. We merely had 
the Virginia Table Company reimburse the Retail Stores 
Service for the amount the l{.etail Stores Service paid because 
of the fact that if the merger went through we were going 
to be paid in another way; we were g·etting our compen­
sation in another way. 

Q. You don't mean to say you didn't pay lVIr. Shriner as 
nulCh as his service was worth, do you 1 

A. I employed him as cheaply as I could. 

By Mr. Gordon: 
Q. Would you mind saying how much you would have 

gotten' 

Mr. Bazile: \f\T e want him to say what he did get. 
1vfr. Gordon: He said he was to get his compensation in a 

different way. I want to :find out. 

A. I will clarify that. I want to be perfectly fair; want 
to give the statement as it is. Ivlr. Shriner was employed 
by us and we paid him and we didn't endeavor to make a 
profit on ~Ir. Shriner's services, as is usually customary with 

accounting concerns and appraisal con1panies for 
page 624 ~ the reason the Retail Stores Service was realizing 

its profit from this merger transaction by an­
other method. 

Bv Mr. Buchanan: 
· Q. lVIr. Wren, wasn't a regular employee of yours, was he? 
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A. Mr. Wren is a certified public accountant; certified in 
Virginia and New York. 

Q. Of high standing¥ 
A. Yes. 
Q. And perfectly capable to do this workY 
A. Yes. lie was doing accounting \vork; wasn't doing any 

appraisal work. He was solely doing accounting routine. 
Q. Don't certified public accountants get a larger per diem 

than appraiser, in your experience f 
A. I couldn't answer that categorically. They might or 

might not. 
Q. Haven't you over the period of the last few years aided 

and assisted in paying out thousands of dollars to public 
accountants Y 

A. I think so. 
Q. And you paid out a great deal of money to appraisers 

in taking inventories Y 
A. Yes, sir. 
Q. Doesn't a certified public accountant get a very much 

larger per diem than those people who appraise inventories! 
· A. I find the fees of certified public accountants 

page 625 } vary as much as practising attorneys or any other 
profession. 

Q. And the same is true of appraisers. Mr. Wahab, is 
·there anything extraordinarily difficult in ascertaining the 
inventory of a. storeY 

A. Not if you know him. It is a matter of skill and knowing 
how to proceed with an inventory and take an inventory and 
in this instance it was a question of making valuations. If 
you go into a store to take an inventory and the cost is all 
marked on the merchandise-in some of these stores the 
cost wasn't marked and you had to determine the value of 
that merchandise by an eye-appeal and knowing the mer­
chandise; couldn't find the cost on a lot of it, particularly 
in the south. · 

Q. The Retail Stores Service had the same agreement in 
connection with the inventories in the north that the Southern 
Factories & Stores had in the south. Now isn't that cor­
rect? 

A. Repeat that. 
Q. The Retail Stores Service had the same understanding 

as to the taking of these inventories and paying for them 
that the Southern Factories & Stores did in the south f 

A. Had the same understanding in taking inventories. The 
uniform information wa.s issued all over. It was a meeting 
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in the offices of the Retail Stores Service at which 
page 62.6 ~ Mr. Kimbr.ell was present and a number of others 

called to Baltimore for the' purpose of discussing 
and formulating a plan and procedure for taking inventories. 
A definite ~onclusion was arrived at there and proceeded 
with accordingly along and under the instructions which 
emanated from ~fr. Kimbrell, Mr. Hillis and a few others. 

Q. Have any of the men doing this work of taking these 
inventories made any complaint about the amount of money 
they receiv~d from it-Mr. Hendry, Mr. Shriner, Mr. Wren 
or your brother Y 

A. They haven 's made any definite complaint. I don't :re­
member any definite complaint. 

By a Juror: 
Q. A littl~ while ago you said you were charging in the 

services of these men employed by your company just at 
what you paid them Y 

A. That is right. 
Q. Yon said you expected to get your profit in another way. 

Just 'vhat did yon mean by that f 
A. I had a contract-The Retails Stores Service, my com­

pany, had a contract with Mr. Lincoln that they were to pay 
my company $50,000.00 in good will. We were the only com­
pany that was going to g·et money because ours was a per­
sonal service corporation with no merchandise to sell and 

very few accounts receivable and they were pay-
page 627 ~ ing us $50,000.00. . 

Q. That is in event the merger went through? 
A. In the event. the merger was consummated. We felt 

$50,000.00---
Q .. What compensation if not; if the merger wasn't con­

summated? 
A. Nothing. 
Q. You were gambling Y The way you were working, as I 

see it, you were willing to charge these· men at cost, gambling 
on getting it back in that $50,000.007 

A. I didn't consider it a gamble at that time; I was rather 
confident it was going through. I 'vonldn 't call it a gamble. 
A gamble is when you don't see the cards, but I thought I 
could look at the. cards face up. Somebody had some up 
their sleeve. 

By Mr. Buchanan: 
Q. Now I hand you these bills-
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Mr. Gordon: May it please Your Honor, I think under the 
evidence that has been given by this witness with regard to 
how he expected to receive compensation and how he was 
charging that this isn't competent evidence of the reasonable 
value of such service as was rendered by the plaintiff in this 
.case and I object to the introduction of these cost bills. A 

large batch of them are here. Except probably 
page 628 ~ as expense items, they don't reflect anything like 

the value of such service as was rendered by the 
plaintiff in this case and that is recognized by the witness here 
who said he expected to get his compensation in· a different 
way. 

The Court: You want to introduce those to show the 
average1 

Mr. Buchanan: Yes, the average salary paid during that 
period of time for people doing the same kind of work. 

The Court: Why not ask the witness that question and 
then if counsel calls for specific instances you can put them 
in. 

By ~:Ir. Buchanan: 
Q. ~ir. vVahab, I hand you for your information a paper­

Wait a minute. Do you know the salariee you paid these 
gentlemen 1 · 

A. I might not remember them all. 
Q. Approximately ho'v much did you pay them on an aver­

age per week for this character of work Y I will give you 
these papers. 

A. I find that the average of this is higher than the aver­
age paid the Southern Factories & Stores men. 

page 629 ~ Q. vVha t is the average Y 
.A.. Higher than the amount paid the Southern 

Factories & Stores men. 
Q. What is the average approximately' 
A. vV ell, I will have to figure that up. The average on 

this statement, four men at $7 4.00 a week. 
Q. flow much Y 
A. $74.00 a week average per ma.n on this one. The aver­

age on this one is $75.00 a \veek. 

The Court: Put those different ones down and average 
them. 
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A. (continued) I would say it would average between $78.00 
and $82.00 a week. That is, the actual salary. That is as 
close as I can approximate it. 

Q. Will you file these Y 

The Court: They are not in evidence. I allowed him to 
review them and refresh his memory. 

A. These men 'vere allowed a traveling expense in addition 
to their salaries. 

Q. I want to ask yon also there are submitted with thes'~ 
bills the expense accounts, aren't they? 

A. I don't know about all of them, but the general })Ian 
was to subn1it an expense account. G 

Q. And you don't find any incidentals or extra meals in 
them, do you 1 

page 630 ~ A. Yes; I had to charge for some incidentals 
and extra meals myself. 

Q. I am talking about your employees. Look through there 
and see if you can find any. 

Mr. Gordon: :Niay it please Your Honor, I object to that. 
Some men might have to spend money for an extra meal and 
others not. I don't see how the fact some of these acr.cunts 
don't show extra meals and incidentals affects the question 
of whether another man had to have extra meals a11d inci­
dentals. 

lVIr. Buchanan: The only thing I have to say we are 
charged here, when you add it up, with a large arrwunt of 
money for extra meals and incidentals which appeat· upon 
these expense accounts submitted to us when rnen doing 
precisely the same character of work got along with break­
fast, dinner, supper and lodging, and for that reason I don't 
think it is necessary or usual or customary when you send a 
man out to pay for sixty or seventy extra meals every ·week 
or so. 

The Court: I think you would be limitecl to the nvernge 
per diem expense account; not to go into detail. 

page 631 ~ By J\1r. Buchanan: 
Q. Will you kindly state the average per diem 

of expense if you can? 

1\Ir. Buchanan: vVould the Court permit him to submit 
that later¥ 

The Court: Yes. 
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Q. You were present, you have stated, I believe, in Balti­
more when the agreement was made that Mr. Kimbrell 'vas 
told to see to the inventories and have them taken in the 
southern stores Y 

A. Yes, sir. 
Q. These expense accounts and salaries of yourselves were 

sent in to Virginia Table Company weekly or semi-weekly? 
A. The people in the field were furnished expense books­

little blue expense books from my office-
Q. Is that it (exhibiting book) Y 
A. This is the idea. That happens to be my own expense 

account. These were sent in weekly to the Retail Stores 
Service by the men we had in the field and. we would reim­
~urse the employee from the funds of he Retail Stores Service, 
Inc., and the Retail Stores Service in turn would bill the 
salaries ·of those people and their expenses to the Virginia 
Table Company who would remit to us at the end of each 

week or directly thereafter. Sometimes we would 
page 632 ~ send them in two weeks at a time. 

Q. And they were promptly paid? 
A. Paid promptly, yes; paid regularly. 
Q. And, 1\Ir. Wahab, as the executive of the Virginia Table 

Company in charge of all of this outside work in this mer­
ger, it was your understanding that Southern Factories & 
Stores 'vere s·ending in their accounts weekly, was it not 1 

A. I was leaving that to 1\tfr. Kimbrell. I told him to make 
arrange~ents for handling his expense accounts and I didn't 
check up to find out just how he was handling it. I had 
confidence in his method of billing expense accounts. 

Q. Have you any objection to stating what your salary and 
Mr. Coplan's were in 1929 from your concern Y 

Mr. Gordon: I object to that. 'Vhat has that to do with it .. 
The Court: You haven't laid any foundation· for asking 

that question. 

By Mr. Buchanan: 
Q. Were you in the same relative position as regards the 

stores in the north that 1\ir. Kimbrell was in the south Y 
A. No. Mr. Coplan was in perhaps the relative position .. 
Q. What was Mr. Coplan's salary at that time¥ 
A. Mr. Coplan is a member of our firm, the vice-president 

of our company. 

page 633 ~ Mr. Gordon: I don't see that is relevant. It is 
not a question what one man's salary was; it is 

what was the reasonable value of the service rendered .. 
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By the Court : 
Q. What section of the country is Mr. Coplan operating in? 
A. Operating in the north, but perhaps I should clarify 

this salary situation without answering the question. The 
matter of salaries of Mr. Coplan and myself would be irrele­
vant because it is a close corporation and we don't depend 
on our salaries altogether for our means of livelihood; we 
depend on our stock earnings, and the matter of salary would 
be irrelevant. We depend upon our earnings .. We might draw 
a big salary one year and the next year whatever we think-

~Ir. Buchanan: I withdraw it. 

By Mr. Buchanan: 
Q. As I understand you, you were charging the expenses 

as they were sent in and the salaries to Virginia Table and 
they were paying them Y 

A. Yes, sir. 
Q. I want to ask you what agreement, if any, was made if 

this merger became effective as to Mr. l{imbrell 's future con­
nection with it? What official position was he to have if this 
finally were effected? 

A. I believe it was discussed. It wasn't any 
page 634 ~ real definite arrangements made as to official posi-

tions because that would be up to the stock­
holders; we couldn't determine it, but we had a slate to the 
extent I was to be· treasurer of the corporation-! was slated 
for treasurer-that was unsolicited; Mr. Kimbrell was to have 
a position in the south in some executive capacity; he was 
to supervise the stor-es in the south and do some work in 
the stores in the south. 

Q. I want to ask you if it wasn't the understanding in 
Baltimore that the Southern Factories & Stores were to 
charge the Virginia Table Company the amount that it cost 
them to take these inventories? 

A. I never heard any arrangement made. I didn't make 
that arrangement. · 

Q. I thought you made it. 
A. I think that arrangement was made between Mr. Lin-

coln and Mr. Kimbrell, as far as I know. 
Q. You don't know what it was? 
A. What the arrangement was? 
Q. You don't know how much Mr. Lincoln was to pay? 
A. Yes, Mr. Kimbrell's organization was to take the inven­

tories and Mr. Lincoln was to pay him for the expense of 
taking those inventori~s. That was my understanding-ex-



448 Supreme Court of Appeals of Virginia. 

pense of taking the inventories, but just how they 
page 635 ~ would arrive at the amount I didn't go into de­

tails. 
. Q. What I am trying to arrive at is that you knew the ex­
~penses-the Virginia 'fable Company was not to pay-Here 
is what I am trying to get at: the agreement was the Vir­
ginia Table Company wasn't to pay any profit to Southern 
J!,actories & Stores over and ·above what it cost Southern ].,ac­
tories & Stores to take these inventories Y 

A. I never heard that discussed one way or the other. 

By a Juror: 
Q. I understood in your testimony a few minutes ago you 

. to say these people got paid an average of $78.00 to $82.00 
working seven hours a day. Is that right Y 

A. Yes, sir. 
Q. I also understood you to say on account of the-
A. I beg your pardon. Not these people we paid $72.00 

in this merger because we employed these people at that 
time. I stated when we sent men out from our office on 
special survey work we worked on a basis of seven hours a 
day. 

Q. Do I understand then these men made anywhere from 
. ten to fifteen or sixteen hours at that compensation~ 

A. Whatever time they worked that is what they received, 
the amount stated in this statement. 

~{r. Gordon: We object to anything being paid by 1\:Ir. 
Wahab about the hours of service rendered by 

page 636 ~ the gentlemen 'vhose accounts he holds in his hand 
because that would be purely hearsay testimony 

unless he was with them when they worked. 
The Court : Of course, he can't tell something he doesn't 

know anything about. 

By Mr. Buchanan: 
Q. vV eren 't you present several times at these stores when 

these men were taking these inventories 1 
A. I was in and out of the stores, but my work was 1nore 

in the north at .that tim·e-in the northern stores. 
Q. I am talking about your 1nen in the northern stores. 
A. I was in there to see ho'v they were getting along; 

merely supervising. ~fr. Coplan had charged of it directly. 
I would get my information from ~:Ir. Coplan and he would 
take instructions from me and pass it on down. 
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Q. Did any of your men work very long during this time, 
to your knowledge, to complete this work¥ 
, A. They worked spasmodically and irregularly. It was 
necessary to do that. I don't kno'v about much overtime; 
it wasn't any record kept. It wasn't any reason for keeping 
a record. vVe were paying them so much for working spas­
modically and overtime. Some days they would work a few 
hours and the next day work right along and sometimes work 
nights. We didn't keep a record of it. 

By a Juror: 
Q. vVasn't this overtime work purely volun­

page 637 } tary; nothing compulsory about it, was it? 
A. Entirely voluntary. That is correct. We 

didn't compel them to work overtime. 
Q. Perfectly voluntary t 
A. Yes, sir. 
Q. They didn't receive any extra. remuneration for it? 
A. Not the men in our organization. 

By :rvrr. Gordon : 
Q. These men, as I understand it, were on fixed compen­

sation with your organization7 
A. Yes, sir. 
Q. And your org·anization was ~xpectiug to get a profit 

out of the contract you had with l\ir. Lincoln Y 
A. We had no other way of getting that profit. 

l\ir. Bazile: 1\:lr. J{imbrell and your men were on fixed 
compensation with your company. 

Mr. Gordon: "\Ve didn't have anything at stake as a profit. 
l\£r. Bazile: Yes, you were to get a lot of common stock. 
l\1r. Gordon: Not a cent. 

By a Juror: 
Q. At this time we are trying to value the two units, the 

Baltimore unit and the Southern unit. I under­
page 638 ~ stood you to testify it was hard to inventory 

or value the furniture stores in the south on ac­
count of their· records. Is that correct? 

A. Yes, the records in the south weren't as good as the 
I'ecords in the north. 

Q. I further understood you to say these men whose ex­
pense accounts you hold in your hand are junior men Y 

A. They 'vere all doing junior work; they were subordinate 
to l\ir. Coplan and myself. 
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Q. w onld yon ·consider these men-their services satisfac-
tory to do the work they did perform for this other company 7 

A. Do I consider these men satisfactory to do the workY 
Q. Yes. 
A. Yes, they ·were satisfactory to do the work, working 

under the supervision of ~{r. Coplan and myself. My salary 
nor Mr. Coplan's salary doesn't appear here at all. That 
shows yon we 'vere relying on getting our profit from an­
other source. Mr. Coplan and I weren't working for a salary. 

Q. You would have been satisfied to have one of these 
junior men to come down to one of those stores and send you 
the inventory Y · 

A. We work juniors and seniors. 
Q. That is the point I am, trying to get in my mind. I un­

derstood the work that came through Mr. Kimbrell was 
passed. He was . practically a senior man 1 

page 639 ~ .A.. l\{r. Kimbrell is senior to anyone in taking 
inventories. 1\fr. Coplan was senior to anyone 

whose names appear in this group and also I suppose my 
services were considered senior.· 

Q. You wouldn't have been satisfied to accept these in­
ventories except ·vised by a senior man? 

A. Yes, sir~ Each of these would require a senior to help 
him. 

Bv Mr. Buchanan: 
· Q. How many seniors were in the south, so far as you know, 

that you call a senior man' 
A. I would determine ~Ir. l{imbrell a senior man; I would 

determine 1\Ir. Murray a senior man in his work, and I would 
say Mr. Hillis would be between the two-he would be a 
very good junior and not quite a senior. Yon can't draw 
the line exactly between junior and s·enior. 

Q. What is the difference between a junior and senior? 
A. I{nowledge, skill, general ability and experience. 
Q. I want to ask you something else. Would it make any 

difference if it were a week's job or a six months' job in the 
Clompensation Y 

A. Yes, it would make some difference. 
Q. Weren't there several stores, if you recollec·t, that Mr. 

Coplan didn't visit in person T 
page 640 ~ A. Yes, sir, there were some stores Mr. Coplan 

didn't visit; maybe one or two stores in the south. 
I don't believe he visited very many in the south. In the 
north either Mr. Coplan or myself were in attendance. All 
of the big jobs in the north Mr. Coplan or I were present. 
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Where we had assets of considerable size Mr. Coplan went 
there himself, appeared .personally, and I did myself in a 
great many instances. 

Q. Had all these men been with you prior to this time or 
did you employ some of them as new men Y 

A. A number of these men-I would say all the men with 
the exception of Mr. 'Vren were employed primarily for the 
purpose of assisting in the preliminary work, but also with 
the view if they measured up in this preliminary worJ,t they 
would be given a position. 

Q. That is exactly the situation. 
A. They were promised if they would work for us in taking 

these inventories they would be given a permanent posi­
tion with the merged company when it was consummated. 

Q. That is what I am trying· to bring out; that is, these 
men weren't your regular employees, but were employed by 
you at this particular time to do this particular work at 
that particular wage? Am I correct in tha.t, with the ex­
ception of ]\tlr. Wren Y 

A. All with the exception of Mr. Wren. 

page 641 ~ By a Juror: 
Q. If you all had to take your men out of your 

store and put them on the road then what compensation would 
you have paid them as compared to these that you went out 
and got? 

A. You mean if I had to take men out of my office and put 
them on the road without any other compensation 1 

Q. Yes, rather than the men you got o~ the open market. 
A. It would be difficult to answer that. It would depend 

on circumstances: if I put him out for this same work that 
I was going to be reimbursed in another way myself or if I 
didn't have any other method of making a profit on my 
men. Which do you mean Y Let m·e get that clear. · 

Q. I say if there was no other compensation coming in. 
A. If no other compensation? Well, we have a settled rule 

we bill our men out on similar work. Every accountant and 
every accounting firm, the American Appraisal Company, 
National Appraisal Company-they have that system of em­
ploying a man at one price and billing him to the client at 
-another price per diem. That is really the generally recog-
nized system of operating. · 

Q. In what proportion is that done? Suppose you are 
hiring a man for, we will say, $12.00 a day and he is going 
out to do this work; what is a reasonable profit on that 
man's services Y 
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page 642 ~ A. I could only answer that by saying that I 
have employed men for $40.00 a week that worked 

for Haskins & Sells and taken from Haskins & Sells, em­
ployed them for $40.00 that Haskins & Sells billed at $25.00 
a day. I have employed them for $40.00 a week from Haskins 
& S'ells, the same men that Haskins & Sells had billed me 
at $25.00 a day. 

Q. Still the point I am trying to get at is if they are not 
~uditors. I am talking about these men doing your inven­
tories. I am not talking- a bout 'vhat the auditors got. I am 
talking about this particular work of taking inventories in 
these stores. If you are paying a man-we will just take any 
figure; say if you are paying him $10.00 a day; if he is that 
valuable a man to you and you are sending him out to these 
stores, would you charge them $20.00 a day¥ \Vhat is a 
reasonable per cent Y 

A. If a furniture store would come to me and make arrange­
ments to make a survey in their store, a large furniture store 
-I would say a store 'vith considerable assets called us to 
make a survey, I would make that arrangement on a per diem 
basis on those stores. That is how we usually work, on a 
per diem basis, and if it became necessary to send a man 
out to malre that survey, taking inventories and analyzing 

the accounts receivable my lowest rate would be 
page 643 ~ $25.00 a day. I would pay one $35.00, $50.00, 

$75.00 and $100.00, depending upon the status and 
qualification of the man. 

Q. That is a perfectly normal-just an ordinary thing that 
is done every day; it is not au abnormal thing to do Y 

A. The appraisals con1panies and the larger accounting con­
cerns usually adopt that method of charging their clients 
on a per diem basis for the personnel. 

Q. Most of the jury are familiar 'vith certified public ac­
countants, but we have never hired any people to appraise 
furniture stores and we are just trying to get in our minds 
'vhat is fair. 

A. You will find the American Appraisal Company and 
Sanderson & Porter charge for the services of their men 
about the same rate-$25.00, $35.00, $50.00, $75.00 and $100.00, 
depending upon the status of the employees. They charge 
about the same. That was about the price back in 1929; may­
be a little bit less today. That was the price in 1929. Do 
I make that clear to you Y 

Note: The Court adjourned until tomorrow, July 22nd, 
1932, at ten o'clock A. M. 
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page 644} July 22nd, 1932. 

The Court convened pursuant to adjournment. 

R. S. W AHA.B, 
resuming the witness stand, testified as follows: 

CROSS EXAMINATION (resumed). 

By 1\fr. Buchanan: 
Q. 1\fr. Wahab, you were requested on yesterday to average 

the expense accounts handed you. Have you made that cal­
culation? 

A. Yes, sir. 
(~. What is the average i 
A. Around about between $74.00 and $76.00 a 'veek. That 

is expenses; does not include salaries. 
Q. You spoke yesterday of the amount paid to employees 

sent out by Sanderson & Porter and Haskins & Sells. San­
derson & Porter are business engineers of the very highest 
standing in this country .. Am I correct¥ 

A. They are business engineers of very high standing; I 
don't know about the highest in the country. They rank 
lligh. 

Q. I will ask if exan1inations are made by them at the re­
quest of such persons as J. P. :Morgan; Ifayden, 

page 645 } Stone & Company; Rollins & Son, for the pur­
pose of ascertaining whether it will be profitable 

in their judgment to largely finance such industries? 
A. That is one of their functions, yes. 
Q. And tl1eir reports are the basis of financing which runs 

into the millions; that is correct? 
A. It is, sir. 
Q. No was to Ifaskins & Sells: they are certified public 

accountants, are they not? 
A. Yes, sir. 
Q. "'\Vhat is their standing in t11is country and abroad, if you 

know? 
A. They rank as atnong the largest and most reputable pub­

lic accountants. 
Q. And upon financial reports and audits made by Haskins 

& ~ells the bankers also rely for financing which may run 
into the millions also. That is correct, isn't it? 

A. Yes, sir, that is correct. 
Q. I want to ask you in view of your testimony on yester­

day if you class the store employees of the Southern Fac-
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tories & Stores Corporation who made these audits in the 
same class as Sanderson & Porter and Haskins & Sells 7 

A. They are not in the same class. It is an entirely dif­
ferent field of work. 

Q. It is an entirely different field of work, isn't itY 
A. Yes, sir. 

page 646 ~ Q. Mr. Wahab, in this organization you were 
associated by Mr. Lincoln as having full executive 

charge of the taking of these inventories and reports, were 
you not? 

A. I was. 
Q. And you and Mr. Lincoln requested Mr. Kimbrell to 

take charge of that work in the south 1 
A. Yes, sir. 
Q. I want to ask you if you would have employed Mr. 

Kimbrell if you had had any idea that he was going to charge 
$100.00 a day Y 

J\tir. Gordon: We object to that. We are here asking 
for what is reasonable compensation and it doesn't seem to 
me that is a proper question. 

1\fr. Buchanan: I am trying to bring out the fact Mr. 
Wahab was in absolute charg·e of this work and it was his 
understanding that Mr. Kimbrell was not to receive any such 
amount and if he had he never would have employed him. 

·The Court: If he has any information or can testify as 
to any acts of this plaintiff in that connection, the evidence 
of those facts may come out. 

By Mr. Buchanan: 
Q. Was it your understanding in «;onnection with Mr. Kim­

brell and J\tlr. 1Iurray and Mr. Fleming that these 
page 647 ~ inventories and this work was to be done at cost Y 

· A. At cost, yes, sir. 
Q. Mr. Wahab, in connection with the dealings with the 

bankers, a banker's contract such as was taken in this case 
is not a final commitment on their part, is it Y 

A. A banker's contract or the contracts which we pro­
cured-two, or perhaps three-it was always one clause that 
investment bankers insist on and that is what they call the 
market out clause or a calamity clause. That means in the 
event of an earthquake, cyclone, 'var or sudden collapse of 
the stock market the bankers elect the right to withdraw 
from the agreement they have that way out. I know we en­
deavored many times to eliminate that clause, but we have 
never been successful in getting that clause eliminated from 
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the contract for an underwriting with a large finn of invest­
ment bankers, such as Dillon & Reid; Morgan; Hayden­
Stone or any of the larger concerns. 

By a Juror: 
Q. You stated, I believe, just a minute ago that it was your 

understanding that these inventories would be taken at cost. 
Well, now, what do you mean by "at cost"? Do you mean 
by that the actual-cost of the salaries that these gentlemen 
were paid who took the inventory or the. actual cost to the 

firm by virtue of the fact there was some loss 
page 648} encountered by having these key men out of the 

stores Y Is that a proper question? . · 

The Court: I see no objection to that. 

A. 'rhat was not specifically and definitely discussed at that 
· time, to my knowledge. I never heard it gone into just in 
that detail, but it was my understanding that the Virginia 
Table Company was to reimburse Retail Stores Service for 

. the amounts they paid towards taking· inventories and doing 
the work and they were likewise to reimburse the Southern 
Factories & Stores Corporation for the amounts that the 
Southern Factories & Stores Corporation expended, but there 

·was no attempt to define cost at that time-what constituted 
cost. 

Q. I notice from your expense accounts that your expense 
accounts were rendered weekly. Why was it that the South­
ern Factories & Stores Corporation expense accounts were 
not rendered in accordance with your expense accounts 1 

A. In our organization I insisted on it being done that way 
for the reason, as I explained yesterday, that our company 
is a personal service corporation and our capital is very 
small, as it would naturally be in a personal service cor­
poration, and we didn't have the funds to let it accumu­
late. We had at that time in order to meet our payrolls and 

other expenses-we had to send those expenses 
page 649 r in weekly as at least semi-monthly so as to re­

place our funds we had disbursed because they 
were running a considerable size at that time. 

· Q. Did you have any understanding as to how long to de­
fer those expense accounts before they were sent in? 

A.. I didn't attempt to control that or make any reco~en­
dation about the expense accounts at all. My supervision 
was as to the procedure and mechanics of completing the in­
ventories and the personnel. So far as the payment of cash 
'vas concerned I had nothing to do with that on the part of 
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Southern Factories & Stores. They paid them themselves 
and, as a matter of fact, I didn't know for perhaps several 
months subsequent to the time the merger matter was dropped 
as to whether or not the Southern Factories & Stores had been 
reimbursed. 

·By -:M:r. Buchanan: 
Q. I believe you said your thought was, without knowing 

positively, that these accounts had gone in like yours at the 
·time! 

A. I said I would naturally assume that would be the 
logical way to handle it. It would be the reasonable way, but 
I didn't know their way. I didn't have knowledge how it was 
being. handled, but my natural inference would be that would 
be the most methodical and satisfactory way to handle it. 

Q. The reason for that was with the exception 
page 650 ~ of lVIr. Kimbrell and his few stores in the south 

practically all of the expense of effecting this 
organization went through your office and received your 0. K. 
That is correct, isn't it Y 

A. There was considerable expense-you had acquired some 
expense, ~Ir. Lincoln had some expense, J\IIr. Lincoln's brother 
had some and lvlr. Murphy had some expense that didn't 
go through our office or Southern Factories & Stores Corpora~ 
tion. 

Q. I mean outside of personal services all expenses went 
through you 1 

A. Largely for taking the inventories it went through my 
office and Southern Factories & Stores Corporation. 

Q. And were promptly paid. You 'vere speaking of the 
market clause. I hand you a paper to file-the first contract 
which was made with Haystone Securities Corporation. Do 
you recognize that contract¥ 

A. Yes, this is the contract. I wish to correct my testi­
mony. I said Hayden-Stone; it is Haystone Securities Cor­
poration, a subsidiary of Hayden, Stone & Company. 

Note: Filed and marked Exhibit R. S. H. #77, which is 
_as follows: 

page 651 ~ April 5, 1929. 

Haystone Securities Corporation, 
E. H. Rollins & S'ons, 

New York, N.Y. 

Gentlemen: 
Confirming our oral understanding arrived at this day 
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with regard to the organization and financing of Lincoln 
Furniture Corporation, we beg to advise you a~ follows: 

(1) The undersigned, Virginia Table Company, Inc., and 
C. C. Lincoln, Jr., 'vill cause to be organized under the laws 
of the State of Delaware, a corporation known as Lincoln 
Furniture Corporation, or such other name as may be agreed 
upon, having an authorized capital stock consisting of 100,000 
shares of 7% Convertible First Preferred Stock of the par 
value of which 35,000 shares are presently to be issued; 75,000 
shares of Class A Preferred Stock of the par value of $100 
per share, of which not more than 17,000 shares are pres­
ently to be issued; and 1,000,000 shares of Common Stock 
without par value, not more than 490,000 shares of which are 
to be presently issued ( 40,000 shares of which shall be re­
served for conversion of the 7% Convertible First Preferred 
Stock) ; the exact number of shares of the Class A Preferred 
and Coinn1on Stock to be issued shall be determined upon the 

completion of the audit which our accountants, 
page 652 ~ ~fessrs. Haskins & Sells, are preparing. 

Said capital stock shall contain the preferences 
and limitations and the Certificate of Incorporation and By­
Laws of the Company shall be in the form already agreed 
upon. The 7% Convertible First Preferred Stock shall be 
convertible at the rate of $25 per share, or 4 shares for 1, 
with proper adjustments in the event of corporate changes. 
'fhe Company shall, until ~iarch 1, 1931, apply annually a 
sun1 equal to 157o of its consolidated net earnings after in­
terest, ta.zes, depreciation, dividends on the 7% Convertible 
First Preferred Stock and such reserves as are necessary 
for the proper conduct of the business to the purchase and 
retirement of the 7% Convertible First Preferred Stock and 
after such date a sum equal to 3% of the largest principal 
amount of such stock at any time outstanding, or 15% of such 
consolidated net earnings of the Company, whichever is 
greater, to such purchase annually until the retirement of 
all of the outstanding shares of such stock. The sums so 
determined shall, within three months after the close of the 
fiscal year of the company, be applied to the purchase and 
retirement of the 7% Convertible First Preferred Stock at the 
price of not more than $110 per share. Upon the determina­
tion of the sum available for such purchase, the company 
shall notify you of such amount and you shall have the privi-

lege of first offering such preferred stock for sale 
page 653 ~ and retirement before the company attempts to 

make such purchases in the open market or other-
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wise. In the event that the amount to be applied to the 
purchase and retirement of said stock in any year is not fully 
exhausted by reason of the inability of the company to make 
such purchases at not more than $110 per share, any ex­
cess shall after the expiration of three months from the 
close of the fiscal year be used by the company for its gen­
eral corporate purposes. 

(2) The undersigned, C. C. Lincoln, Jr., is the owner of 
one-third of the outstanding capital stock of Virginia Table 
Company, Inc., a Virginia corporation, which corporation 
owns all of the outstanding capital stock of Lincoln Fur­
niture Manufacturing Company. Virginia Table Company, 
Inc., has acquired valid and binding options to purchase 
the assets of a certain number of retail furniture stores 
located in the States of Connecticut, Pennsylvania, Dela­
'vare, Virginia, North Carolina, South Carolina, Georgia, 
Flordia, Oklahoma and Louisiana and also to purchase the 
stock of Cameron Stove Company of Richmond, Virginia, and 

· Carolina Parlor Furniture Co. of Statesville, North Caro­
lina.·· S'aid options provide that the purchase price of such 
assets and stock shall be paid partly in the Class A Preferred 
Stock and the Common Stock of Lincoln Furniture Corpora-

tion and partly in cash. In addition, the under­
page 654 } signed, C. C. Lincoln, Jr., will cause to be trans-

ferred to Lincoln Furniture Corporation all of 
the outstanding capital stock of Virginia Table Company, 
Inc., and Lincoln Furniture lVIanufacturing Company in ex­
change for Common Stock of Lincoln Furniture Corpora­
tion. 

(3) The consolidated net ·earnings as above defined of Lin­
coln Furniture Corporation, when formed, figured upon 400,-
000 shares of its Common Stock (after eliminating the 140,-
000 shares of reserved for conversation of the 7% Con­
vertible First Pref.erred Stock) will be equal to $886,000 per 
annum over a five-year 1928, however, will be in excess of 
this amount, _and any obligation on your part as a result 
hereof shall be conkitioned upon this fact. The consolidated 
net assets of Lincoln Furniture Corporation available upon 
the said 400,000 shares of Common Stock will aggregate 
$4,924,000, or $12.31 per share. 

( 4) Upon the organization of Lincoln Furniture Corpora­
tion and the acquisition of the assets referred to in (.2) 
above. you shall purchase from said corporation 35,000 shares 
of said 7% Convertible First Preferr_ed Stock at par of 
$100 per share less a commission of 10%. The Class A 
Preferred Stock shall be issued to the persons or corporations 
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selling the assets referred to in (2) above, in part payment 
tpereof, and the Common Stock shall be issued as follows: 

page 655 ~ (a) To the sellers of certain of the stores to be 
acquired as set forth in (2) above; 29,268 shares 

taken at the rate of $20~00 per share. 
(b) To Virginia Table Company, Inc., and Lincoln Fur­

niture Manufacturing Company and certain other sellers of 
the assets referred to in· ( 2) above: 235,580 shares taken 
at the rate of $12.31 per share. 

In the event of the issuance of the Common Stock of the 
compnay upon the basis set forth in (a) and (b) above, you 
shall purchase 82,580 shares of such stock at $17.68 per share, 
making the total numher of shares of Common Stock to be· 
outstanding 347,428 shares, so that there will remain unissued 
in addition to the shares reserved for conversion, 512,572 
shares. 

( 5) Of the 235,580 shares of Common Stock to be issued 
as set forth in (b) of paragraph ( 4) above, 182,800 shares 
shall be deemed to be allocated to the purchase of the stock 
of Virginia Table Company, Inc., and Lincoln Furniture 
Manufacturing Company, and you agree to purchase 25%, 
or 45,700 shares, from the holders thereof at $17.68 per share. 

(6) The computations arrived at a.nd set forth in para­
graphs (3), (4) and (5) hereof shall be re-adjusted upon the 
receipt of complete :financial statements from our account­
ants, ~fessr~. I-Iaskins & Sells, and such other adjustments 
as may be agreed upon, but the ratios therein expressed shall 

in any event remain the same as those set forth 
page 656 ~ in said paragraphs. · 

( 7) Upon the issuance of the· shares of 7% Con~ 
vertible First Preferred and Common Stock to your pursuant 
hereto, each of you shall have the privilege of designating 
one member of the Board of Directors of Lincoln Furniture 
Corporation and we shall cause such designees to be duly 
elected to said Board. 

(8) The undersigned shall cause Lincoln Furniture Cor­
poration to grant to you and to Mr. C. C. Lincoln, Jr., an 
option to purchase all or any part of an aggregate of 100,-
000 shares of its Common Stock from and after January 1, 
1930, and up to January 1, 1933; said option may. be exer­
cised as follows: 

34,000 shares at $22.50 per share. 
34,000 shares at $25.00 per share. 
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32,000 shares at $27.50 per share. 

The other details of said option and the manner of exer­
cising the same shall be set forth in -the option agreement 
to be executed by the company pursuant hereto. The options 
thereby granted at your election may take the form of trans­
ferable stock purchase warrants. 

(9) Our accountants will have completed their audit of 
the accounts of all of the companies whose assets or stock 
are to be acquired by Lincoln Furniture Corporation on or 
about April 14, 1929. At such time we agree to enter into 
a new contract, at your option, setting forth the substance of 

this agreement with such additions as may be 
page 657 ~ agreed upon between us. In any event, your o~ 

ligation to take up and pay ~or the stock of Lin­
coln Furniture Corporation shall be terminated at any time 
prior to the actual purchase thereof, in cas~, after an inves­
tigation of the business and affairs of the companies whose 
stock and assets are to be acquired, you decide that it would 
be inadvisable to market the securities to be purchased by you 
hereunder, or in case you, in your discretion, decide that 
general market conditions are such that the marketing of such 
securities would be inadvisable. · 

The undersigned C. C. Lincoln, Jr., agrees that for a period 
of one year after the date of issuance thereof he 'vill not 
dispose of any part of the Common Stock of Lincoln Furniture 
Corporation to be issued to him pursuant to this agreement 
without your consent, and at the expiration of such period 
he will not dispose of such stock for an additional period 
of one year without offering the same to you. The under­
signed C. C. Lincoln, Jr., further agrees that he will use his 
best efforts to cause the persons, firms and corporations re­
ceiving Common Stock upon the transfer of the stock and 
assets referred to in paragraph (2) hereof to enter into a 
similar agreement for the same periods. · 

Your acceptance noted to the foot hereof will 
page 658 ~ constitute an agreement between us. 

Very truly yours, 

VIRGINIA TABLE COMPANY, INC., ' 
By C. C. LINCOLN, Jn., 

President. 
C. C. LINCOLN, Jn., (L. S.) 
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Accepted: 

HAYSTONE SECURITIES CORPORATION, 
By A. C. SHERWOOD, 

Secretary. 
·E. H. ROLLINS & SONS, 

By GEO. B. GREENE, 
Vice-President. 

By 1\'ir. Buchanan: 
Q. I want to ask you if the clause which I will read to you 

is the market out clause that you referred to: "In any 
event, your obligation' '-that is, Haystone Securities' ob­
ligation-'' to take up and pay for the stock of Lincoln Fur­
Iliture Corporation shall be terminated at any time prior to 
the actual purchase thereof, in case, after an investigation 
of the business and affairs of the companies whose stock and 
assets arc to be acquired, you' '-that is, Hays tone Securities 
-''decide that it would be inadvisable to market the securi­
ties to be purchased by you hereunder, or in case you, in your 

discretion, decide that general market conditions 
page 659 ~ are such that the marketing of such securities 

would be inadvisable.'' 
A. That is the market out clause. 
Q. And that clause was exercised by Hayden, Stone & Com-

pauy-Haystone Securities Corporation 7 
A. "'\:Vas that a question' 
Q. Yes. 
A. You say that was exercised by Hays tone Securities Cor­

poration~ 
A. Yes. 
A. They got out. I don't know whether they exercised that. 

That is about the only thing they had to get out on. I sup­
pose they withdrew on :M:r. Sherwood's death. 

By ~Ir. Gordon~ 
Q. What is that? 
A. Mr. Sherwood died at that time and I was told tl1ey exer­

cised.it on account of ~Ir. Slwrwood's death. That is what 
they told me. · 

By Mr. Buchanan: 
Q. In order that the jury may understand the procedure in 

connection with thes·e contracts, a contract was entered into 
upon representations made by your organization as to the 
nnancial picture which you would present. That is correct, 
isn't it? 
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page 660 r :A-Ir. Gordon: ~lay it please Your Honor," I 
think I ought to raise this question right now. 

So far there is no evidence whatever that we were involved 
in any way with the bankers in this case. As a· matter of 
fact, we expect to. show that we never saw this contract and 
had no connection with the bankers. We made an agreement 
with Mr. Lincoln 'vhereby we were to get $1,000.00 apiece for 
these options, they" were approved by him and we had noth­
ing to do with th~ bankers. Now what transpired subse­
quently-the set-up that he attempted-1\llr. Lincoln attempted 
and Mr. Wahab attempted, I don't think has anything to do 

·with this case. 
The Court : What is the bearing of this testimony on the 

making of the contract Y 
Mr. Buchanan: I am perfectly frank to say to the Court 

that I think it has absolutely no bearing whatsoever. Now, if 
the Court please, these gentlem·en have introduced, for what 
reason I . don't kno'v and we objected at the time, before 
this jury a voluminous, long series of correspondence and 
letters from counsel to Mr. Fleming and Mr. Murphy in 

regard to this very contract. Your Honor will 
page 661 ~ remember they read letter after letter .about deal-

ings with the bankers, what occurred in New York 
about these contracts, about the failure of the bankers to 
exercise it,-about J\Ir. Sherwood's death. We objected to it 
at the time. I didn't think then it had anything to do with 
the case and I don't think so now, but since these gentle­
men have attempted to sho'v all those circumstances in New 
York, for some purpose known to them which I don't know, 
it is necessary that we must sho'v what did transpire in that 
city. They have attempted to show it by all this correspon­
dence which has been read here. • • • Now if all those letters 
be withdrawn and that testimony be stricken out why we 
have not the slightest objection, but, on the contrary, would 
be delighted. 

The Court: I thought that testimony was introduced, not 
for the purpose of getting the details in, but to show what was 
being done in furtherance of the contract that was alleged 
by the plaintiff; that the details w:eren 't matters of import­
ance, but they crept in or had to come in when they read 
the letters. 

Mr. Gordon: I can show Your Honor the allegation here. 
We were kept on the tender-hooks for practically twelve 

months and this declaration shows it, waiting on 
page 662 ~ Mr. Lincoln, and this witness has himself testi­

fied that we were to be taken over as of' the 31st 
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of January, 1929, and that is. confirmed by the letters which 
have been introduced. Now if we were kept all that year 
in a state of suspense, as this declaration shows, then we 
were entitled to show that by all of this correspondence 
that took place. 

Mr. Buchanan: The situation, as we see it, is this: These 
gentlemen- have introduced every detail as to what occurred 

_in the City of New York. They had given options; they 
were paid for those options a fair consideration, a nominal 
consideration. They weren't compelled to do any of these 
things. They didn't have to give these options if they didn't 
want to do it. They weren't compelled to do it, but, as Mr. 
Gordon says, they are attempting to show they were kept 
on tender-hooks during this entire period. The object of 
this testimony is to sho'v the reason why we were compelled 
to ask for renewals of these options and that they acquiesced 

. in it by giving such renewals at that time. 
The Court: Is that the purpose of this testimony¥ 
Mr. Buchanan: Yes, the reason for all of this. 
The Court: I will let you go into that. 

page 663 ~ By Mr. Buchanan: 
Q. In order that the jury may understand the 

procedure in connection with these contracts, a contract was 
entered into upon representations made by your organiza­
tion as to the financial picture whieh you would present. That 
is corroot, isn't it? 

A. Representa.tions made by executives of the Retail Stores 
Service in conjunction 'vith rep-resentations made by Mr. 
Lincoln I think were the dominating factors 'vith the bankers 
in the negotiations. 

A Juror: A little louder, please. 

A. The representations made to the bankers by executives 
of the Retail S'tores Service and by Mr. Lincoln were the 
dominant factors in interesting the bankers to go into this· 
merger. 

Q. Now after the contract was made on those representa­
tions and after the contract with the bankers had been signed 
the next thing was the taking of inventories. Is that correct 1 

A. Taking of inv:entories and appraising the accounts .re­
ceivable and doing work in general preliminary to having 
the audit made. 

Q. Wha.t I ·am trying to establish is that the audit couldn't 
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be made until the inventories were taken ·and the 
·page 664 } accounts appraised in these stores. That is cor­

rect, isn't it f 
A. That audit couldn't be completed until then. 
Q. That is what I mean. Now after the inventories were 

made and the audit was completed those ngures were then 
presented to the bankers. That is correct, isn't it Y 

A. The figures presented to the bankers contained the re­
port made by Haskins & Sells. 

Q. Where did you get the information as to the figures in 
the stores whose options had been secured by Mr. I<imbrell 
and Mr. Jvfurphyf Who gave you that information as to 
those figures T 

A. Who gave me the information 1 
Q. Yes. 
A. Haskins & Sells' report. 
Q. I am asking· you now who gave you the preliminary fig­

ures before Haskins & Sells made the audit¥ 
A. In those stores-the eleven stores referred to a pre­

liminary exan1ina.tion was made by J\1:r. l{imbrell or some of 
the representatives of the Southern Factories & Stores for 
the purpose of determining whether or not the tentative ex­
amination would justify an audit. 

Q. That is it. lVIr. I<in1brell and Southern Factories & 
Stores made an examination of these eleven stores of the 
figures and those figures "rere carried on to you as a basis 

for the tentative figures which you submitted to 
page 665 ~ the bankers. Is that correct! 

A. That is correct. 

By a Juror: 
Q. Did you let ~Ir. l{imbrell-give him a free lance to 

furnish you the inforn1atiou or did you lay down certain in­
structions he was to follow '1 

A. Well, there weren't any definite instructions. We would 
get preliminary information from various sources; we might 

• get the first repo1~t from a mercantile agency, get a balance , 
sheet or financial statement frmn Dun or Bradstreet or 
Lyons Furniture :Mercantile Agency-get the last report the 
store filed, and J\fr. Kimbrell would go into the stores and 
first find out approximately the assets of that store and ap­
proximately the receivables and the earnings as had been 
reported by the stores or according to the profit and loss ac­
count on the general ledger of the· store. He would give me 
just sort of a general summary of the earnings as shown 
by the store, but that could hardly be final because for our 
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purposes we had 'vhat we call non-recurring expenses. A 
store might have a certain amount of profit, but for our pur­
poses and for the bankers' purposes that profit n1ig-ht be en­
th·ely a different thing· upon audit because we were eliminat­
ing from our expenses certain non-recurring items. For ex-

ample, it might be a close corporation, a family 
page 666 } affair and they might be taking extraordinarily 

large salaries in lieu of dividends. It woulcln 't 
be fair to compare that with some store on another basis. 
So those things had to be adjusted. So on account of these 
non-recurring charges I couldn't determine altogether 'vhat 
Mr. Kimbrell told me as final. I had to find out about extra­
ordinary conditions. whether the salaries had been larger 
than the salaries would be under the merger organization. 

Q. So then you took the information furnished you andre­
made the statement to suit your policy~ 

A. To a very large extent, yes. 
Q. Did Ifaskins & Sells use in their report the inventory 

taken by your company and your representatives? 
A. Haskins & Sells set-up the merchandise inventory as 

taken by our representatives -after they had tested the ac­
curacy of that inventory, proved the arithmetic accuracy of 
the extensions. 

Q. They didn't actually go through the stores V 
A. Haskins & S'ells didn't go through the stores and take 

the inventories. I think that is qualified in their report .. I 
·think they state that in their report of audit, that t11ey had 
made certain tests as to the arith1netic computations, but did 
not go into the n1atter of taking the actual physical count as 
've did. They accepted our figures on it. 

page 667 ~ By ~fr. Buchanan: 
Q. 1\tir. vVahab, in order to show exactly the 

kind of information that you received, I hand you two ~tate­
ments, one on Van ~Ietre and one on Bledsoe, and ask yon 
if they are the character of reports which were received by 
your organization-the general character of reports. I am 
not asking you about those particular figures. 

~fr. Gordon: I would like for him to state whether that 
is an aoourate su1nmary of what the inventories and ap­
praisals showed on certain cases. 

A .. These two statements seem to be two of the statmnents 
showing preliminary figures taken from the stores before 
Haskins & Sells made the audit; seem to show the figures 
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used to determine as to whether or not it was worth wl1ile 
to make an audit. I wish to say, however, that this was 
not always final because I had some preliminary statements 
that made a good showing and upon going into it with the 
auditor it didn't make a good showing, and vice versa: I had 
some that didn't make a good showing on the preliminary, 
but after taking into -consideration non-recurring salaries 
and other non-reeurring expenses they made a much better 
showing. · 

Note: Filed and marked Exhibit R. S. W. #78. 

page 668 ~By Mr. Gordon: 
Q. Can you state fron1 whom you received those 

and when you received them or did you receive them or Has­
kins & Sells? 

A. I couldn't state definitely as to when I received these 
or whether they were received. There were lots of state­
ments coming into my office at that time and I was looking 
them over dailv, but I couldn't state whether I looked over 
these two statements, but this is in the general form that the 
information was tentatively submitted. 

Q. Did that have reference to a first compilation by Has­
kins & Sells or to a subsequent one' Can you state anything 
about tha.t 1 

A. It appears that these statements have nothfug to do 
with Haskins & Sells ; they were preliminary and before Has­
kins & .Sells' audit was made. 'rhese statements were made 
before Haskins & Sells made the audit and submitted to us 
for the purpose of determining as to "rhether or not we wanted 
to make an audit or whether we were further interested in 
taking the option on the store. 

By ~.fr. Buchanan : 
Q. I believe those are two of the stores that were con­

tacted by Southern Factories & Stores___.Bledsoe and Van 
1\.fetre? 

A. Bledsoe of Danville and Van Metre of Columbia, S. C. 
Q. Now after all of the figures from all of the 

page 669 ~ stores came in and the audit was made-the first 
audit I am speaking of now-those figures were 

taken to New York ·by Haskins & Sells and yourselves and _ _,_..-- ...... -· 
presented to Haystone Securities Corporation, were they not"? 

A. Yes, sir. 
Q. Now please tell th_e jury what occurred when those fig-
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ures were first presented, whether they w-ere accepted or re­
jected or whether they were re-arranged or whate~er ooonrred 
at that time . 

. A. When the report was submitted at the office of Hayden 
& Stone there were present several of the partners of Hay­
den & Stone and Rollins-! remember Mr. Sherwood was 
present; he seemed to be handling the matter, in charge of it-· 
and there were naturally a lot of questions asked and lots 
of discussion a.nd a lot of discussion as to the stores. .As a 
matter of fact, the questions and inquiries were rather numer­
ous. They wanted to lmow a lot about the stores and there 
were some suggestions made. 

Q. Now what I am trying to get at is: is it not a fact then 
that for some weeks these fi·gures of these stores were ar- . 
ranged and re-arranged and Haskins & Sells were called upon · 
to make different reports from time- to time in order to get a 
set-up that would be satisfactory to the bankers Y 

page 670 ~ Mr. Gordon: Is there any written memorial of 
these things, and, if so, we ask'for its production. 

1\Ir. Buchanan: Written memorial 1 
Mr. Gordon: Of those fig-ures you said were produced; 

the thing that was presented to Hayden & Stone originally. 
J\~Ir. Buchanan: You mean you want the original audit 1 
Mr. Gordon: I want the first one made. 
1\Ir. Buchanan: ~fr. Dykes has that audit. He has been 

here all the week and left yesterday when we couldn't get 
to him. If you want us to continue this line of examination 
until that audit ca.n be had we have no objection. I have the 
second audit, but I am not asking about that. · . 

Mr. Gordon: I don't think this is material evidence to 
the issues in this case. but at the same time if he wants to 
go into it I am not going to raise any objection. 

The Court: Then let the testiinony come in. 

A. Haskins & Sells made only one major report containing 
the stores, but the bankers were naturally interested to 
know as to whether that report could be improved as re­
gards earnings by certain additions and eliminations and 

certain revisions of Haskins & Sells' report, and 
page 671 ~ I know I made· myself from the figures in Has­

kins & Sells' report, but always adhering to the 
· figures submitted in :Haskins & Sells' report-! made sev­

eral set-ups for the bankers and they wanted to consider it 
by certain eliminations a.nd changing around and we made 
several statements. I know there w-ere perhaps a dozen or 
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more different statements made. I made several and gome 
of the auditors in my office made several, a.t the suggestio~ 
of Mr. Lincoln and the bankers, for the purpose of determin­
ing how the picture would look by changing it different ways 
at that time. 

Q. When Haystone Securities Corporation .finally turned 
that proposition down I want you to tell the jury why M~r. 
Lincoln 'vithdrew it, if you know, rather than have them de­
liberately turn it do'vn ~ 

A. We realized from certain developments that they were 
g·oing to turn it down, the bankers were going to reject it---

·By Mr ... :G.ordon :. 
Q. Was· that on account of 1\ir. Sherwood's death? 
A. That was after 1\tlr. Sherwood's death, and naturally 

having an important issue of this kind, one in which we had 
all invested a lot of money, we didn't want any hankers to 
turn it down. .So we discussed the matter and 1\{r. Lincoln 

talked with l\{r. I-Iolton, of Holton, Richards & 
page 672 ~ ·Company, and went ov:er to Hayden & Stone'R of-

fice and withdrew it and didn't give the hankers 
an opportunity to really turn it down. They withdrmv it 
before they had an opportunity to turn it down, and that is 
usually the custom. The bankers will usually give yon an op­
portunity to withdra'v it so that it wouldn't be said t:hat ihe 
bankers turned it down because every time you have to shop 
an issue of this kind it weakens the potential sale of the t'e­
curities. 

By J\llr. Buchanan: 
Q. After that other. bankers were approached nncl finally 

a new agreement was made with Foreman National Corpora­
tion, in Chicago, I believe. Is that correct 1 

A. That is correct. 
Q. There were meetings in New York of all of these stor~s 

during this time, were there not, and the situation explained 
to themf 

A. There were several meetings in New York. 
Q. The situation was explained to them and some of t.hem--

~r. Gordon: l\ir. Buchanan, you have undertaken to say 
that the situation was explained to all of these gentlemen 
there. The witness hasn't said so. 

Mr. Buchanan: I asked him. 

page 673 ~ Q. Was the situation explained to them 'l 
A. What situation~~ 

(. 
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Q. The situation in regard to the issue having been turned· 
down and the reasons therefor and the hope of future financ­
ing. 

A. The stores were aware of the fa.ct that it had been taken 
away from Hayden & Stone and they were ·also aware o.f the 
fact other connections W·ere being sought. . 

Q. And they were asked to renew their options f 
A. They were asked, but some renewed voluntarily. Oth­

ers were asked. 
Q. Some were paid for rcne·wing the options. Is that eor-

rectf 
A. · Nominal amounts. I believe the sum of $500.00 or 

$1,000.00 was the highest that 'vas paid,'but a great many re­
newed without. 

Q. I belieYe Southern Factories & Stores were kind enough 
to renew 'vithout paying them anything? 

A. I couldn't say definitely which stores were paid and 
which weren't paid. 

Q. Then the proposition was taken to Chicago and was 
rejected there also~ 

·A. Yes, sir. 

By a Juror: 
Q. I understood from the testimony that the Chicago in­

terests required a new inventory to be taken by the appraisal 
company. I am interested in getting a compari­

page 674 ~ son of that value as shown by that inventory and 
the value as shown by the Southern Factories & 

Stores Corporation. 
A. The engineers who 1nade this inventory inspected and 

accepted the :fig-ures con1piled by the employees of the South-· 
ern Factories & Stores and by our employees; they didn't go 
into that unless they perhaps found something-some minor 
adjustinent, but there wasn't anything of major hnportanec 
that was ehanged. 

Q. Then do I take it that they were stilL up to the specifi­
cations required in the original option account; they were 
still satisfactory after the audits f 

A. There 'vas no material change on account of the in­
ventories or the valution of the accounts from the .figrire:-3 
co1npiled by the mnployees of the Southern Factories & 
Stores and en1ployees of the Retail Stores Service. '11herc 
was no material -change n1ade. As a matter of fact, the au·· 

. ditors and neither did Sanderson & P"orter, the engineers, 
t-ake physical inventories; they reviewed them and verified 
them, but didn't take the inventories. 
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By Mr. Buchanan: 
Q. In order to clear that up, is it not a fact that after a 

consultation and at your direction all of the stores under op­
tion from Mr. Kimbrell or Southern Factories & Stores were 
eliminated in the seoond audit but three Y 

A. I would rather refer you to that audit. 
p-age 675 ~ Q. I will hand you the audit and ask you if all 

of them weren't eliminated but three. 
- A. All of the Southern Factories & S'tores are retained in 
this. 

Q. I didn't ask you that. I asked you if all of the eleven 
stores for which opt~ons had been secured weren)t eliminated 
but three-by ~I.r. Kimbrell. 

A. This has Bell, of Fredericksburg, 'vhich was one of the 
eleven; Mason Bros., one of the stores obtained by Mr. J{im­
brell, and it ought to be another one in here-and Woods­
Peavy, Macon, Ga. 

Q. They are the only three of the eleven that were re­
tained in this second audit' 

By a Juror: . 
Q. If they came up to the specifications on that second go­

around why were only three of them retained and the other 
eight rejected' . 

A. What measured up for one set of ·bankers wouldn't 
measure up for another set. The requirements proposed 
were varying and the 1narket conditions weren't getting any 
better; they were getting worse-conditions for floating a 
new issue, ·and perhaps that had some effect. 

Q. Then am I correct in my mind that the ·first set of bank­
ers found the eleven satisfactory and the second set of bank­

ers only found three out of the eleven satisfac­
page 676 ~ tory, largely due at the time, as you say, the 

market didn't look so good¥ 
A. The last bankers in this report eliri:rlnated all but three 

but they 'veren 't eliminated in the first. Haskins & Sells' 
report we took in to I-Iayden & Stone contained the eleven 
stores. It is very difficult to tell why a banker does a thing 
because there is a lot of trading going on and they will raise 
a lot of objections to a store and may turn it down and never 
tell you why; don't have to say why. 

By Mr. ·Buchanan: 
Q. Mr. Wahab, in order to make this clear, Haystonc He­

curities Corporation turned the whole proposition down, 
didn't they? There weren't any stores satisfactory to them in 
the picture? 
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A. So did the Foreman N a.tional also turn it down. 1 t 
wasn't any aooepted; it was all· turned down; not any ac­
cepted. This merger was never consummated by the bank­
ers ; never accepted by any bankers. It wasn't put through, 
but they dropped out gradually one at a time until they 
were all ·out of the picture. 

By a Juror: 
Q. Weren't they actually approved by Mr. Sherwood just 

before his death¥ At one time weren't they actually ap­
proved and the picture all ready to go through f 

page 677 ~ A. It would be :v.ery difficult to say whether 
they were approved by 1\{r. Sherwood or not be­

cause Mr. Sherwood-! remember his characteristics; he was 
pessimistic at all times. _ 

Q. But you testified yesterday, I think, that you were as­
sured on Saturday that the papers would be executed Mon­
day. 

A. Yes, that is true. 
Q_ Sherwood died on Sunday and I understood from your 

testimony yesterday that the picture was satisfactory on 
Saturday and it was just a question of executing the papers 
on Monday. 

A. That is true, but Mr. Sherwood never stated to me he 
approved them because he would argue and talk all about the 
objectionable points and say nothing about the good ones, 
but the issue was acceptable to my knowledge to Hayden & 
Stone and was supposed to come out the following week 
when Mr. Sherwood died. That is my understanding because 
they were doing things and had made certain arranp;muents 
and completing their legal requirements a.nd certain things 
that they had had done indicated to me they were bringing 
the issue out, that they were getting ready to bring it out,the 
following· week. As a matter of fact, we had been instructed 
to do certain things in anticipation of the issue coming out . 

the following week. 
page 678 ~ · Q. But for l\Ir. Sherwood's death you think the 

issue would have gone through at that time Y 
A. I believe so, yes, sir. I think Mr. Sherwood's death had 

a great deal to do with it. 

By Mr. Buchanan: 
Q. Mr. Wahab, to refresh your memory, Mr. Sherwoo.d was 

one partner, was he not Y 
A. Yes, sir, he wa~ one. 
Q. Isn't it a fact that all of the partners meet on Monday 
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of each week in Haystone Securities Corporation to deter­
mine whether they will or will not accept a proposition Y 

A. I couldn't answer that. I don't know. 
Q. I want to ask you if ~{r. Potter or anyone in Haystone 

·Securities ·Corporation told you that·· on the Monday after 
1-fr. Sherwood's death that Mr. Hayden, the president and 
head of the entire firm, as they expressed it, boiled up and 
said he wouldn't under anv circumstances underwrite this 
issue because, in the first place, Rollins bad refused to do 
itY 

A. That is correct. Rollins 'vithdrew their support frmn 
the Haystone Company proposition before ~Ir. Sherwood 
died and the Haystone Securities Company were proceeding 
without the support of Rollins and ~Ir. Richards and Mr . 

.Lincoln went in and they told me that Rollins had 
page 679 ~ withdrawn their support prior to Sherwood's 

death, but Sherwood was proceeding without that 
support, but after 1\'Ir. Sherwood died Mr. Hayden, of Hayden 
& Stone-I believe he is the senior partner-he became aware 
of the fact for the first time that Rollins had withdrawn and 
he seemed to be rather peeved about that matter, didn't like 
it. S'o he said: ''If they have withdra:wn we will 'vitbdraw'' 
-sonwthing- said to that effect. 

Q. ~Ir. Wahab, yesterday you spoke of securing $50,000.00 
if this merger were effected. You are the ·president of the 
Retail Stores Service in Baltimore, are you not Y 

A. Yes, sir. 
Q. It is a corporation, is it notY 
A. Yes, sir. 
Q. And this $50,000.00 wasn't a bonus, but was to buy your 

corporation. Isn't that correct? 
A. $50,000.00 for our corporation-for the stock. 
Q. Just as they were buying Southern Factories & Stores 

they were buying you and it was worth every dollar of it, 
wasn't itf 

A. They were buying tangible assets in Southern Factories 
& Stores, but in the Retail Stores Service they weren't buy­
ing it; they were buying· good will, paying us $50,000.00 for 
a plan or idea. 

· Q . .And you had a stock issue and ha.d paid clivi­
page 680 ~ dends on your stock practically every year, 

hadn't you f . 
A. Vv e paid dividends and still pay dividends. 
Q. And the merg-er was acquiring a dividend-paying propo­

sition at that time, was jt not, regardless of what it con­
sisted of' 
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A. Yes. 
Q. And a very valuable organization, was it not? 
A. It was a personal service corporation. It had nothing 

to sell. It is like an old established insurance agency. We 
don't carry a stock of merchandise, don't have accounts re­
ceivable, and they were paying us for our plant, for the good 
will. 

Q. You have originated what is called the chainway plan of 
merchandising, have you not? 

A. Togther with some others. 
Q. And in effecting this merger 1\IIr. L-incoln was very anx­

ious to secure your corporation and your plan. That is cor­
rect, isn't it? 

A. Yes. 
Q. And was paying yon $50,000.00 for it if the merger had 

.. been effected¥ 
A. They were giving us $50,000.00 if the merger had been 

effected. 
Q. And that was in con1mon stock, wasn't it, in the new 

-corporation? 
page 681 } A. Y cs, but the comn1on stock given to us-­

some stores were given at book value and son1e 
at market value. 

Q. On the first picture 1 
A. Yes. "\Ve were getting our comn1on stock at the-the 

number of shares we were to get w·as to be based on book 
value and naturally assumed the- market value would be a 
great deal n1ore than book value. We were getting $50,000.00 
at book value. 

By ~ir. Gordon: 
Q. Do you ren1cmber what that proportion was between 

n1arket and book? 
A. The market value that we would turn this issue out at 

'vas considerably n1ore than the book value. I don't remenl­
ber the exact proportion now, but we eouldn 't bring an issue 
out at book value; we wouldn't sell it to the bankers for book 
value because the price they were paying us was predicated 
upon earnings. 

By a Juror: 
Q. You say you had no stock of trade. In paying you $50,-

000.00 was it the intention of this new corporation or this 
merged corporation to use that system of merch::tndising? Is 
th~t what they were paying for' 

A. Yes, sir. 
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Q. What 'vere they going to get for the $50,000.007 
· A. The corporation was to get our company; 

page 682 ~ it was to be a unit in the corporatio.n and was to 
function in the capacity as an executive office 

control for the stores in the merger and also function in the 
same capacity we are functioning now-operating stores not 
connected with the merger. 

By Mr. Buchanan: 
Q. In other words, he was buying a going concern and that 

going concern would supervise all the stores in the merger 
and in addition· to tha.t the merger would get the profits which 
your Retail Stores Service made from serving other furni­
ture stores all over the United States? 

A. That is it. 
Q. So it was just as much a unit as S'outhern Factories & -. 

Stores, as Van }!etre, as Bledsoe, a.nd was so understood? 
A. It was understood it would be a unit and that particular 

service would inure to the corporation. 
Q. What was the issued capital stock of your corporation· 

at tha.t time? 
A. The issued capital stock of our corporation at that time 

was-
Q. How much preferred a.nd common? 
A. $12,000 preferred, 7% preferred, cumulative preferred, 

$100.00 par value, and we had 1,000 shares of common with­
out par. 

Q. Now I want to ask you if your company in 
page 683 ~ your judgment wasn't worth every dollar that 

Mr. Lincoln was to pay for it in stock¥ 
A. If my compa.ny wasn't worth it? 
Q. Yes. 
A. Certainly. I think it was worth more than that. 

By a Juror: 
Q .. Mr. Wahab, what effect did this merger have on your 

company? I mean by that the operation of it. Did it have 
any effect a.t all on your business dealings during this pe­
riod? 

A. This merger had a very adverse effect on our company 
because during the time the merger was being handled the 
executives in our company, R.eta.il Stores Service, devoted a 
great deal of their time towards the merger and naturally 
we had .to neglect some things in Retail Stores Service. 

Q. I mean other than that, if it had nothing to do with mer-
chandising. · 
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A. We don't carry merchandise in our company. 
Q. The on.ly eff.ect it had then was to take your executives 

out in other work Y 
.A.. That is the only effect. 
Q. Plus not getting this $50,000.00. You did feel the effect 

of not getting this $50,000.00? 
A. vV e eventually got the $50,000.00 in another 

page 684 ~ way. We didn't get that $50.00, but we got an­
other one. 

By Mr. Buchanan: 
Q. 1\fr. "\V ahab, is it not a. fact that all of those connected 

with this merger at this time hoped and expected it would 
form what would be one of the largest and most profitable 
industries in the United States? 

Mr. Gordon: How does he know what other people ex-
p·ected? 

Mr. Buchanan: Because he heard them say so. 

Q. Isn't tha.t a fact? 
A. We naturally were enthusiastic about it, the executives. 

We were interested in making it as large as possible. That 
'vas the cause of the delay; we were trying to make it too 
large. We would get some stores and the bankers would say 
in talking to you: ''Ten million assets-make it fifteen.'' 
We kept on working and that delayed it. Had we been con­
tented with a smaller company we could have gotten our 
.figures in before the market collapsed and before conditions 
changed and perhaps it would have been better. We were 
trying to make it too large. It would have been one of the 
larg·est chains of its kind in the country had it been con­
summated in the form it was originally presented by Haskins 
& Sells' report. 

Q. And there was also a plan made as to who would be the 
executives T A set-up of the officers and dirac­

page 685 ~ tors 'vas made which was satisfactory to the 
bankers if it had gone through T 

A. I answered that yesterday. 
Q. Now Mr. Fleming was to be a director, I believe, or 

vice-president-which? 
A. I never heard l\1r. },leming's name mentioned on the 

slate. 
Q. I will .bring you the slate. 1\fr. Fleming was to have 

charge in an executive capacity of all the Southern Fac­
tories & Stores ·Corporation stores, I believe. That is cor­
rect? 
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A. He was at that time manager of the Cameron Stove 
Company. My idea. was he was to retain that same position; 
in charge of the Cameron Stove Company. 

Q. He was to retain his position. W4a.t I am trying to get 
at: the consummation of this merger wouldn't eliminate Mr. 
Fleming from this picture, but it was pro~ded he should re­
main in charge of Cameron Stove Company and executive 
of the company. Isn't that a factt 

A. Yes, but there were no definite agreements· or contracts 
made in that connection. 

Q. I said it w~s contemplated in the slate? 

The Court: Aren't you getting a. little far offY 
. J\tir. Buchanan: I think so. 

Q. 1\fr. Wahab, I asked you yesterday, I believe, in regard 
to the trend of earnings and if 1928 wouldn't have to be bet­

ter than the average. I want to ask you to read 
page 686 ~ paragraph three of this-! will read this part of 

paragraph three of the contract: ''The consoli~ 
dated net earnings as above defined of Lincoln Furniture 
Corporation, when formed, figured upon 400,000 shares of its 
common stock, after eliminating the 140,000 shares reserved 
for conversion of the 7% convertible first preferred stock, will 
be equal to $886,000 per annum over a five-year period, or 
$2.21 per share. The actual net earnings for the year 1928, 
however, will be i'n excess of this an1ount, and any obligation 
on your part as a result hereof shall be conditioned upon this 
fact." I \Vant to ask you if one of the conditions was that 
1928 should be better than the average Y 

A. I think that paragraph speaks for itself. 

Mr. Gordon: Turn to the first page of that and read the 
date. 

The vVitness: April 5th, 1929. 
The Court: Wha.t paper is that f 
Mr. Buchanan: The contract ,vith Haystone s·ecurities Cor­

poration, sho\ving the bankers requirements. 
~Ir. Bazile: It is Exhibit #77. 

By 1\fr. Buchanan: 
Q. I want to ask you this question: 'Vl1en Haskins & Sells 

were making up their audit they consulted with you about va.·· 
rious n1atters in connection therewith, did they 

page 687 ~ not 1 
A. Yes, sir. 
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Q. Now I want to ask you if on or about the 4th day of 
June, 1929, in the City of Baltimore, either in your office or 
in the office of Ifaskins & S'ells, you told Mr. H. A. Dykes, 
accountant in charge for Haskins & Sells, that it was the 
agreement that the Southern :B,actories & Stores were to 
be paid only for options which were exercised by the Vir­
ginia Table Con1pany and that at that time only three were 
expected to be exercised; to-wit: W. A. ·Bell & Bro., 1\:Iason 
Bros., and Woods-Peavy Company? 

A. Yes, but that was for the purpose of the Chicago trans­
action. That was after Hayden & Stone. That was away 
along in June or July. 

Q. That was in J nne? 
A. In June or July. I told then1 only these three stores 

would be included in the Foreman National set-up. 
Q. That is correct, and you told him that the understand­

ing or agreement was that the Southern Factories & Stores 
was to ~be paid only for such options a.s ·were exercised by 
the Virginia Table Company? 

A. No, I didn't tell him that. I didn't know it at that time. 
I said yesterday I didn't lu1ow anything about that until 
later. I told him about the three stores, that those three 
stores were to be included in the picture, but I didn't say 

Southern Factories & Stores were to be paid only 
page 688 ~ for three. 

Q. You didn't tell ~fr. Dykes thatt 
A. I have no recollection of it. 
Q. Was it a fact or was it not at that time? 
A.. I nev:cr hav-e told him. I didn't know it. I wasn't aware 

of it. 
Q. You never have told him 1 
A. I wasn't aware of it. 
Q. You never ha.ve said itT 
A. If I wasn't aware of it I conldn 't have told it. 

By a Juror: . 
Q. Nir. 'Vahah, was it your understanding or did you know 

whether or not in the original agreen1ent between Mr. Lin­
<!oln and ~Ir. },leming's orga.nizatim1 ''rhether or not the 
eleven stores were to be paid for at the rate of $1,000.00 per 
store or not 1 

A. I didn't hear that agreenwnt made, but ~fr. Lincoln toJd 
me later he had made an arrangement with Nir. Kimbrell 
to pay him $1,000.00 for getting options on the stores-each 
store. 

Q. The eleven stores? 
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A. Well, at that time we didn't know how many. H~ said 
he was going to g·et as many as he could. Mr. Lincoln told 
n1e that. That was after the options were acquired. · 

. Q. Do you think at any time during these ne-
page 689 ~ gotiations ~Ir. Lincoln recognized an obligation 

to pay for elev:en stores at $1,000.00 per option f 
A. I couldn't state that definitely. 
Q. D.o you personally feel they are entitled to be paid $11,· 

000.00 for these eleven stores? 

· · The Court: Mr. Ricks, I am afraid that calls for the con­
clusion of the witness. You may ask him questions of fact 
and the jury will draw their conclusions~ 

Bv Mr. B·uchanan: 
"A. As I understood you, you didn't hear the agreemeu t 

and didn't know its terms? 
A. I wasn't present when tha.t agreement was made. I 

heard it talked about. It was discussed, but I wasn't pres­
ent when that agreement wa.s made. I· was told the agree­
ment was made, but I \Vasn't there and didn't hear the agree­
ment. I don't beleive there was a written agreement. 

The Court: Don't state your belief. Gentlemen of the 
jury, disregard that. 

By a ~Juror: 
Q. :Nir. Wahab, was anything said--was there any condi­

tion on . the payment of this $1,000.00 for options expressed 
by Mr. Lincoln to you? Did he just say that he was going 
to pay $1,000.00 for each option or did he say he would pay 

$1,000.00 for each option that was finally ac­
page 690 ~ cepted by the bankers? 

A. }.{r. Lincoln didn't go into the details. fie 
said he was going to pay $1,000.00 for options; didn't qualify 
it by saying whether he was going to pay for options exer­
cised or not exercised. He didn't state. 

By Mr. Gordon: 
Q. You stated yesterday he told you he was going to pay 

$1,000.00 for each option they secured for him. Is that cor­
rect? 

A. He told me he had made an arrangement with Mr. J{im­
brell to get options for which he was g·oing to pay him 
$1,000.00 an option and l\Ir. Kimbrell pay his own expenses .. 
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By Mr. Buchanan: · · 
- Q. In addition to the question I have asked you about Mr. 
~Dykes-do you know the name of the accountant who· was 
in charge of the Southern Factories & Stores audit T 
· .A. I met the man. He is in charge of the Charlotte office; 
can't call his name. If you call his name-

By Mr. Gordon: 
Q. Vance Huggins? 
.A. No, Huggins is the field man. Huggins isn't in charge. 

The· resident accountant in the Charlotte office is in charge. 

By Mr. Buchanan: 
Q. I want to ask you if you received a copy of 

page 691 ~ a letter written from Baltimore on June 4th by 
Haskins & Sells to Mr. Vance Huggins in which 

this statement is made-

Mr. Gordon: We object to that as hearsay testimony. 
lVIr. Buchanan: I asked if he got a copy of that letter. 
Mr. Gordon: That doesn't make any difference. 
Mr. Buchanan: I am not going· to ask him anything about 

it if he didD:'t get a copy. It is not my intention to read that 
to the jury if he didn't g·et the copy; that isn't my intention~ 

Mr. Gordon: .All right; ask him if he got a copy. 

By Mr. Buchanan: 
Q. Have you got a. copy of that letter? 
.A. I couldn't state definitely whether I did or not; it was 

so much correspondence. I couldn't say whether I got a 
copy of that or not. 

, The Court: In order that the reeord may identify that let­
ter just state what the question refers to. 

·Mr. Buchanan: The qttestio1M refers to a letter dated B·al­
timore, June 4th, 1929, addressed to Mr. Vance Huggins, 21st . 
& Decatur Streets, Richmond, Virginia, and signed by Has­
kins & Sells. 

page 692 ~ Q. You can't state whether you dfd or not? 
.A. I couldn't say. 

Q. I want to ask. if in the City of Baltimore about a. year 
ago in your office in the presence of M·r. John D. Lincoln 
and Mr. C. M. Hendry, you stated to them that according to 
your understanding the agreement was that Mr. Lincoln was · 
to pay only for such options as were exercised and that you 
had so advised Haskins & Sells Y Do you recall that f 
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A. No, sir. I told them at. that time-you were present 
a.nd know what was said-I told them that Mr. Lincoln told 
me it was his intention .to pay only for options that were ex­
ercised, but ~fr. Lincoln told me that a year or more later 
when litigation was pending. That is 'vhat I told you. 

Q. I will also ask you if in ~fr. Lincoln's room in the Ho­
tel John Marshall at the time this case was fir·st called on 
the question of the plea in abatement and when you testifi.ed 

·before if in the presence of Mr. C. C. Lincoln, Mr. Char lea 
M. Henry, 1\'Ir. W. T. l\1:itchell, Mr. James Todd and 1Ylr. 
James Walsh you made the statement that it was your dis­
iinet understanding at the time that the contra~t between 1\{r. 
Lincoln and 1\fr. l{imbrell was that 1\fr. Lincoln was to pay 
only for such options as were exercised? 

A. No, sir. 
page 693 ~ Q. You were present at the conference at :Nfa.­

rion on the 19th of July, I believe? 
A. 19th of July¥ I was present at a conference somethne 

in ,July. I don't remember the exact date. 
Q. vVill you please state who was there at tl1at time, as well 

as you can remember? 
A. I couldn't na1ne them all. I could name some of them. 

Mr. Lincoln was present; ~Ir. :C. C. Lincoln; 1\fr. John D. 
Lincoln; 1\fr. tT. P. Buchanan; 1\!Ir. Fleming; I believe 1\fr. 
1V[urphy was present; Mr. N a.than Miller, of Wilmington, 
Delaware; Dr. Barnett, representing the 1\tfax Barnett Fur­
niture Cornpa.ny of New Orleans; 1\fr. Phelps, of Phelps & 
.A.rmstend, and lVIr. Armstead of that concern; I believe 1\IIr. 
Hazelgrove was present at that meeting; 1\fr. l{imbrell was 
present; perhaps there w·ere some more; I was present. 

Q. Were you present in New York at the first preliminary 
conference with the bankers before any options whatsoever 
were taken, at the time ::M~r. C. C. Lincoln, Sr., was ther~ 
before his death? 

A. I 'vas never present a.t any meeting when Mr. C. C. Lin­
coln, Sr., was present in New York. 

Q. I also 'vant to refresh your 1nen1ory there-! think you 
have shnply forgotten-that yon stated yesterday that 1\{r . 

. Potter, you thought, was the Boston partner of 
page 694 ~ IIaystone Se~urities Corporation. Now is it not 

a fact that the Boston partner was 1\ir. Prescott 
Big·elow a.nd the Baltimore partner was· 1\fr. Potter? 

A. J.\IIr. Big·elow it seems had charge of the Boston office, 
. but it seemed, too, :Nir. Potter also had something to do 

with the Boston of.fice. I didn't state t.hut positively yester­
day; I said it occurred to me. 
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Q. Were you in the office of Ha.yclen, Stone & Company 
the 1\1~onday after the death of ~ir. Sherwood at a conference 
with ~:lr. Potter! 

A. I didn't go in the office A-Ionday. I went back Tues-
day, I think, just to drop in to pay my respeets. 

Q. Do you recall 1fr. Pinkham also' 
A. Very, very well; yes, sir. 
Q. He ·was employed by IIaystone in a subordinate posi­

tion? 
A. l-Ie 'vas chief statistician, I understand. 

RE-DIRECT EXAMINATION. 

By ~ir. Gordon: 
· Q. When ~ir. Lin-coln told you in October, 1928, at the of­

fice of the Can1eron Stov:e Company that he had agreed to 
pay the plaintiff here $1,000.00 for each of the options. se­
cured did he tie any strings to it at that time' 

J\:Ir. Bazile: I object to his being led. 
:1\'Ir. Gordon: They have just gone over it and I aDJ. asking 

· whether he tied any strings to it. 
page 695 ~ The Court: I think you brought it out on ex­

amination which wasn't strictly cross examina­
tion. 

J\:Ir. Bazile: I just object to the form of 'the question as 
being leading. 

The Court: I don't think it suggests the answer. Objec­
tion overruled. 

Mr. Bazile: Exception. 

A. J\{r. Lincoln stated to n1e as we were leaving-he said: 
'' ~Ir. Wahab, I have just made a very good arrangement 
with 1\.fr. Kimbrell who is going to be able to get us some 
good stores in the south." I said, ""\Vhat arrangement did 
you make f '' lie said: ''He will get the stores and· we are 
going to pay hhn $1,000.00 for an option." I said: "Have 
you got that agreement in 'vriting·'1 liave you a written 
agreement of that 1'' He said : ''No. I have been knowing 
I\1r. l(imbrell-been lmowing· that boy a long time and nty 
father knew him," and he said, ''That will be all right, I am 
sure." That is all that was said at that tin1e. 

Q. What amount did he say he was going to pay him? 
A. $1,000.00 and Mr. l(imbrell was to pay his own expenses 

out of the $1,000.00. I asked particularly about that. 
Q. Now did ~fr. Lincoln ever say anything to you with 
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regard to that compensation being· contingent upon his ex­
ercising the options until a question of litigation 

pag·e 696 ~ between these parties arose¥ 
· A. It was several months later that Mr. Lin-

coln said it was his purpose to pay only on the options that 
were exercised. 

Q. It was his purpose only to pay-
A. Only on the options that were exercised. 
Q. And at that time he kn€w none would be exercised, 

didn't heY 
· A. No options were' exercised; those that Mr. I{imbrell 

took or others took. There weren't any options exercised. 
Q. I mean at the time he made that additional statement 

with regard to his understanding or what he pro.posed to do 
the whole· matter had· fallen down, hadn't itT 

A. Oh, yes. That was some months later. 
Q. Now our friends on the other side have introduced a 

copy of their agr€ement with Hays tone Securit.ies .corpora­
tion which is dated .April 5th, 1929. As a matter of fact, 
had there not been a number of renewals of these options 
before April 5th, 1929! 

Mr. Bazile: That question is objected to as being lead­
ing. 

Mr. Gordon: You brought this in. I have a right to ask 
about that. · 

The Court: It is impossible to approach that fact without 
making the question some·what leading. The facts 

page 697 ~ surrounding the Il}atter ought to be shown by tl1e 
question; otherwise, I think it would necessitate 

asking half a dozen m.ore and prolonging· this case. Some 
latitude must be allowed and I am going to overrule the ob­
jection. 

Mr. Bazile: . Exception. 

· A. There were some renewals made on some contracts be­
fore that time that had expired, that we had secured for 
thirty or sixty days. 

Q. I mean renewals an1ong these eleven options which had 
been secured. 

A. Yes, sir. 
Q. Now I want to read this from this paper which has just 

been introduced. This is addressed to Haystone Securities 
Corporation and E. H. Rollins & Sons, New York, N.Y., and 
is signed Virginia Table Company, Incorporated, by C. C. 
Lincoln, Jr., President, and it is accepted by Haystone Se-
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curities Corporation, by A. C. Sherwood, Secretary. This 
proposition etnanating from 1\:fr. Lincoln says : ' 'The under­
signed, C. C. Lincoln, Jr., is the owner of one-third of the 
outstanding capital stock of Virginia T3Ible ·Company, Inc., a 
Virginia corporation, which corporation owns all of the out-

standing capital stock of Lincoln Furniture Man­
page 698 ~ ufacturing Company.'' Now in a letter addressed 

to }!r. Fleming, as president of the Southern 
Factories & Stores ·Corporation, and written by ~Ir. Buch­
anan, which is dated March 21st, 1929,-whether or not that 
was a mistake in the date I can't ten, but it is dated that way 
--he says this : ''We sincerely regTet that circumstances 
over which we had no control, and for which we are notre­
sponsible, have compelled us to request from you an extension 
of your option. You understand, of course, that we must at 
all times have a live option: our financial arrangements in re­
gard to a.ny store or factory at once ceases upon the exph:a­
tion of our options. This unfortunate delay is regretted 
most sincerely by us, and is affecting us more than it can 
po~sibly affect any of the constituent units in our organiza­
tion. We have expended over one hundred thousand dollars 
in perfecting this merger, and naturally every day's delay 
compels us to advance additional sums. This, however, we 
are bearing, for the reason that understand that the delay~ 
unfortunate as it is, is inevitable on account of condition~ 
we could neither foresee nor prevent, and while of course the 
additional burden is very considerable, we realize that we 
cannot always expect matters in an organization of this char­
acter to be free from unexpected contingencies, and that we 

must be prepared for the good as weJl as the bad. 
page 699 ~ Our organization was turned over exclusively to 

~{r. Sherwood, one of the senior partners in 
~Iessrs. liayden, Stone & Company. He had grown so in­
terested in its possibilities that he had undertaken single­
handedly, to work out all of the many details that necessarily 
.attend a transaction of this magnitude. .He was a financial· 
genius-supreme, we believe, in his line-and that was the 
financial organization of a merger of the character we pre­
sented to him. He was also a man who was peculiar in that 
he took a great pride in 'vorking out these transactions alone, 
and when he had the final picture, present it completed. On 
Friday before he died, he and myself had a -conference, in 
which he adv:ised that all details had been completed except 
some matters of minor importance; that his advertisement 
was in his mind, and his letter formed, and it was arranged 
that the following Monday we should meet to complete the 
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final bankers contract. Mr. Lincoln was not here, but know­
ing his views, I knew that our troubles were at an end, and 
the deal closed. With this I was satisfied to leave New York 
for the South, which I did, leaving ~{r. Sherwood to take his 
figures over the week-end for a final presentation Monday. 
This occurred, you will remember, after the contract between 

ourselves and our bankers had been signed, and 
page 700 ~ their counsel and myself were instructed to have 

the corporations formed and the stock printed, 
which was done, except that the charter of the holding com­
pany was held in Wilming·ton by the Corporation Tn1st Conl­
pany in abeyance pending the information as to the final 
figures 'vorked out by l\fr. Sherwood upon the proportions 
agreed upon in the relations of earnings to assets, etc., as 
shown by the completed figures of 1\fessrs. Haskins & Sells. 
IIad he lived, the transaction would have be·en now conl­
}Jleted. I ask you in your judgn1ent, as you remember the 
circumstances, does that letter correctly state the facts : ''Had 
he lived, the transaction would have been now completed''7 

A. Who wrote that letter~ 
Q. lVIr. Buchanan. 
A. That i~ generally the facts as I understood at that time. 
Q. Now I can't account-! am stating this-for· the state-

lnent made in "this letter that they had already-the Virg·inia 
Table Company had already entered into a binding contract 
with the Haystone Securities Corporation or Hayden, Stone 
& Company. and I can't reconcile that with the date on this 
paper which has just been introduced. Can you reconcile itY 

A. Are you asking me the question~ 
Q. Yes. 

A. I can't reconcile it, except in my opinion it 
pag·e 701 ~ is an error in lVIr. Buchanan's date. . 

1\[r. Bazile: l\{r. Potter in his deposition says a. few days 
after Mr. Sherwood's death-

lVIr. Gordon: Are you introducing 1\Ir. Potter's deposi­
tion! 

Mr. Bazile: No; just the probable explanation of the thing, 
that a. few days after J\.Ir. Sherwood's death he notified the 
Lincolns the bankers wouldn't g·o throug-h with it and he fixed 
the date of notification as l\{a.y 7th, 1929. So ].lr. Sherwood 
must have died a. few days before- May 7th, 1929, which would 
evidently make that date on tha.t letter incorrect. 

Mr. Gordon: He also says in that deposition that 1Yir. 
Sherwood's death had absolutely nothing to do with this 
thing. 
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The Court: Gentlemen, I don't think we are getting any­
where with this colloquy between counsel. 

J\!Ir. Buchanan: I think it is due me to state I dictated that 
letter-

The Court : Aren't you Inaldng a statement · explaining 
your letter 1 

].fr. Buchanan: I am not going to explain the letter, ex­
cept as to the date. I just think the date is wrong. 

page 702 ~ I think the stenographer made a mistake. 
The Court: If there is any controversy about 

the date I think it should go to the jury in the proper way. 
1\fr. Buchanan: I don't know. I am just saying that in 

aid of 1\Ir. Gordon. He said he didn't know whether the date 
·was right or not and I don't know, either, because I didn't 
'vrite it. 

By J\1:r. Gordon: 
Q. vVhat was the general condition of the retail furniture 

business and the furniture business in general in this coun­
try in the year 1929 f 

].fr. Buchanan: I think that is a question in chief, but I 
understand the Court relaxes the rule. 

The Court: W11at rule 1 
}'Ir. Buchanan: As to the introduction of testimony. 
Mr. Gordon: I am recalling him to ask that question. 
The Court: I tl1ought I had stated to counsel that that rule 

'vas relaxed considerably in the production of evidence. Th~ 
rule is enfor-ced more strictly when both sides have rested 
and the plaintiff calls for rebuttal testimony, but not when 

counsel has temporarily told the witness to stand 
page 703 } aside or turned him over for cross examination.· 

If I enforced that rule strictly it· would inflict 
great hardship on .counsel on both sides. 

A. The year 1929 was a very good yea.r. It was perhaps 
the best year for a five-year period; the top year. 

Q. The. top year~ 
A. Yes, sir. 
Q. In the furniture business? 
A. Yes, sir. 

The Court: Of course, any new matter, 1\fr. Buchanan, I 
will allow you to con1e back and cross exan1ine him on. . 

Q. Is there any analogy really between the amounts you 
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were paying your employees for the work about which Mr. 
Buchanan examined you yesterday and the character of 
work and responsibility that was placed on these gentlemen 
in taking those inventories and making those appraisals 7 : 

A. No .. 
. Q. As I understand you, you had certain men there and 

you were trying to get a service rendered at a minmium of 
cost. Is that true 7 

A. Yes, ·sir. . 
Q. Was your org·anization a close corporation~ 
A. The vice-president, Mr. Coplan, and I at the time owned 

about 80% of the common ·stock. 
Q. My friend has asked you about your capital 

page 704 ~ set-up and you said you had $12,000.00 of pre­
ferred stock and 1,000 shares of no par common. 

A. Yes, sir. 
Q. How much actual money was invested in the concern-

only the preferred stock t . 
A. How much money was actually invested Y 
Q. Yes. 
A. The only cash paid in was in the preferred stock. The 

common stock was issued on good will. . 
Q. If this merger had gone through you said your corpora­

tion would have been taken in on this $50,000.00 basis. Would 
you have had a position with this larger corporation Y 

The Court: Mr. Gordon, what is the relevancy of thatt 
Mr. Gordon: I am only undertaking to show that when he 

sent these subordinate employees out to do the work about 
which Mr. Buchanan examined him that there were con­
Riderations to him which did not apply to these other gentle-

. men who were sent out-taken from their business for months 
to do this work on the charges which we have made. 

The Court: Proceed. 

A. It was discussed with the bankers that I was slated for 
treasurer of the larger corporation. 

page 705 ~ Q. Do you know whether or not your associate 
would also have been in the picture Y 

A. He was slated for a position as one of the vice-presidents. 
Q. Now you said you understood when Mr. Kimbrell and 

his crew were sent· out that the work which was to be done 
was to be done at cost? 

Mr. Bazile: We ask that Mr. Gordon put that question 
in a form that is not leading. 
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Mr. Gordon: I should think as long as you have been 
practising law you "rouldn 't raise that objection. 

The Qourt: Let's get along without colloquy between coun­
sel and without making yo~r questions leading, Mr. Gordon. 

Mr. Gordon: I di¢ln't ask him specifically in the examina­
tion in chief on that point and they were the ones that 
brought it out and I thought I had a right to frame this 
question so as to bring out what the witness really did mean. 
~he Court: I haven't heard the question. You were in­

terrupted before you finished. Very ofteD: the harm is do~e 
when the question is asked. Although the answer is ex­
cluded, the harm is done. 

page 706 r By Mr. Gordon: 
Q. What elements did you understand would 

go into the question of cost Y 
A. As regards the Southern Factories & Stores f 
Q. Yes. r 
A. Traveling ·expenses, railroad ·fare, meals and salaries 

of the employees for the time they were devoting to the ta:k­
ing of the inventories, and taxi fare and telephone calls and 
general incidentals. 

Q. Now did Mr. ICimbrell ever say to you or Mr. Murray 
or any of them that they were going to limit their charge 
for their actual services-! mean for the men that were· on 
the work to the amount of salaries which they were then re­
ceiving? 

Mr. Buchanan: We object, sir. It doesn't make any dif­
ference what he did say to Mr. Murray. We are not bound by 
anything ~Ir. Kimbrell said to Mr. ~Iurray. 

Mr. Gordon: And we are not bound by what Mr. Wahab 
tl)ought. 

Mr. Buchanan: You can't bring in what Mr. Kimbrell said 
to Mr. Murray. 

Mr. Gordon: I will limit it to Mr. KimbrelL 

A. It wasn't discussed. 

Mr. Bazile: We further object to that question-
Mr. Buchanan: I understood him to say it 

page 707 ~ wasn't discussed. 

By Mr. Gordon: 
Q. Some reference was made by these gentlemen to San­

derson & Porter as· appraisal engineers. I will ask you how 
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-did the service which was rendered by ~Ir. Kimbrell and 
his associates in the making of these inventories and ap­

·-praisals compare with such service as you could have se­
·cured from Sanderson & Porter? 

A. Well, the service-Sanderson & Porter are appraisal 
·engineers ; they go in and place a valuation on machinery and 
industrial plants. That is principally their work, and making 

. valuations of public utilities and mining projects, but in the 
other instance Kimbrell and his crowd were adhering strictly 
to the furniture business. They had knowledge particularly 

·and were. specializing in the furniture business. That is the 
difference. 

Q. I am not talking about the subject-matter of the investi­
gations, but the character of the investigations that were 

·made. I meant to say how did the service that was rendered 
by Mr. l{imbrell aud his associates in the taking of these in­
ventories and making these appraisals compare in charac­
ter and in responsibility 'vith such appraisals as are ordi-

narily made by Sanderson & Porter~ 
· page 708 r A. Well, the responsibility-the bankers and 

auditors we-re depending· upon those that took 
these inventories and criticized the accounts receivable for 
about a twelve million dollar investment; they were depend­

. ing on the ability and knowledge of the people who were 

. taking those inventories in the same manner as they would 
· depend upon Sanderson & Porter to appraise an item. 

Q. I will ask you whether or not the services that were 
rendered by ~{r. 1\::imbrell and his associates were satisfactory 
to you and to ~Ir. Lincoln 7 · · 

A. It w~s satisfactory to me and I never heard any com­
plaint from Mr. Lincoln. 

Note: At this point the Court recessed until 3 o'clock 
P. ~I., at which time the taking of testimony was resumed. 

By ~fr. Gordon: 
Q. ~:fr. Wahab, a number of questions have been asked you 

in regard to the negotiations with the bankers. Please state 
whether or not the negotiations between you and Mr. Lincoln 
and the bankers in N e'v Y ork-Ifayden, Stone & Company­
·,vas or not a matter of tradingY 

A. It 'vas entirely a matter of trading with Hayden, Stone 
& Company; uot only trading with Arthur Sherwood, but 
trading 'vith their statisticians in various ways, trying to 
purchase this issue at the lowest possible price. We had 



Va.-Lincoln Furn. Corp. v. So. Fac. & Stores Corp. 489 

our ideas as to what we thought-considered the 
page 709 ~ issue worth and they tried to buy it a.t a lower 

price naturally and in doing that they would some­
times seem to criticize smne of the units in order to get a low 
price. · 

Q. Explain the question of how profits entered into that 
trading proposition. 

A. At that time it was recognized that the fair price to 
bring a new issue of common stock out was ten times earn­
ings. We knew that. We had some knowledge of other 
issues that had been floated about that time-some other 
·furniture chains that had floated an issue of stock just 
previous to our attempted merger, and we were trying to get 
the bankers to pay us around eight times earnings. They 
contended they had to bring it out-bring the issue out and 
sell the issue to the public at about ten times earnings and 
that two points wouldn't give them enough profit. It was a 
lot of discussion and trading as to the price they would pay 
us for the conrmon stock. 

Q. Then is it or not a matter of fact that it was to the in­
terest of the bankers to depreciate the earnings all they 
could to get the issue as cheap as they could Y 

A. In one sense, but in another sense it was to the interest 
of the bankers to have as large earnings as possible because 

it would enhance the selling potentiality of the 
page 710 r stock by putting out an issue that had large earn­

ings. On the other band, so far as we were con­
cerned, dealing with us, it was to the interest of the bankers 
to minimize those earnings. 

Q. Now you stated, as I recollect, yesterday that S'outhern 
Factories & Stores were told they were· taken over as of 
January 31st, 1929. Is that correct~ 

A. It was understood all the stores "\Vould be taken over as 
of January 31st; not only Southern Factories & Stores, but 
a.ll the units would be taken over simultaneously on January 
31st or January lst-I believe it was January 31st. I am 
not positive about the date there, but it was -either J anua.ry 
1st or J auuary 31st. 

Q. vVas that th-e occasion of the issuing by you of the 
typewritten program which I introduced yesterday by you 1 

A. Yes, sir. 
Q. I want to ask you, as an expert in the furniture line, 

which I think you are qualified in, what ·would be the natural, 
probable, direct result or tho .effect on a business such as the · 
Southern Factori-es & Stores Corporation of having its exe­
cutive officers like J\.fr. Kimbrell and others engaged for a 
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large part of the year 1929 in the negotiations and com­
pliance with the requests that were being made of 

page 711 ~ it by the Lincoln interests Y 
· A. It would be detrimental. 

Mr. Buchanan: That is a pure opinion, I think. He doesn't 
know all the circumstances that surrounded these facts. I 
don't see how-he doesn't know 'vhether they employed men 
equally capable or not or what they paid them. There is no 
objection to the witness answering the question if he could 
answer it individually knowing all the circumstances. Mr. 
Wahab couldn't unless he knew all the circumstances of every 
character affecting the situation, the particular stores, the 
several stores. He couldn't state it, I don't believe. I may 
be wrong. He couldn't state in any possible way whether 
it would cost $1.00 or $10.00 or $50.00 or $100.0(} or what it 
would cost. I submit he hasn't qualified himself as an ex­
pert and that there are so many elements which enter into 
that which these gentlemen might prove if they want to, but 
I don't think Mr. Wahab could possibly tell what the effect 
would be unless he knew all those circumstances. It calls 
for an opinion in any event. 

The Court: Objection su~tained. 
Mr. Gordon: ~lay I say this-

page 712 ~ The Court : I thought you didn't want to say 
anything. I waited for you. I want to state this: 

after the Court has ruled on a matter counsel then arising 
appear to be arguing against the ruling of the Court. If I 
cut you off I will hear from you, but I thought I waited 
ample time for you to say anything. · 

Mr. Gordon : If Your Honor adheres to the rul~ng, of 
course I except. 

The Court : The Court ought to say the Court waited for 
Mr. Gordon to make any re·ply and none being made the Court 
then ruled. and Mr. Gordon then desired to reopen the ques­
tion. 

Mr. Gordon: Will Your Honor then allow me to repeat 
in somewhat different form the question and then tell Your 
Honor why it should be answered Y 

The Court : Go ahead, sir. 

By Mr. Gordon:· 
Q. What ·experience have you ha.d with regard to the con­

duct of furniture stores generally in this country in the 
Southern States or in the United· States Y 

A. I have been directly connected with the retail furniture 
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industry for about fifteen years and during the past six 
years we have been specializing in retail furniture. 

page 713 ~ stores, making investigations and surveys for 
financial interests, banking interests, and for the 

operating of these particular stores. We have made several 
large surv-eys-surveys of large furniture stores and chains 
of stores. We make a survey of the Southern Factories & 

. Stores Corporation. 
Q. B.eginning early in the year 1929 w-ere you acquainted 

with the business that was being done by the Southern Fac­
tories & Stores Corporation, its methods of merchandising, 
etc.? 

A. Not in 1929. My company made a survey of the South-
ern Factories & Stor-es Corporation, I believe, early in 1930. 

Q. In 19307 · 
A. Yes, sir. 
Q. During these negotiations between the Southern Fac­

tories & Stores Corporation and you and Mr. Lincoln did you 
have an opportunity to become acquainted with their busi­
ness in a g·eneral way Y 

A. In a general way, but not in detail. 
Q. Now you stated, I believe, that 1929 was the peak year 

in th-e furniture business? · 
A. Generally recognized as such. 
Q. Can you state what 'vould be the natural, reasonable, 

probable and direct result of such activities as were re­
tuired of the Southern Factories & Stor-es Corporation dur­
ing the year 1929 by Mr. Lincoln and his associates on such 

retail business as was being conducted by the 
page 714 ~ Southern Factories & Stores Corporation? 

Mr. Buchanan: Same objection. Does the Court desire 
me to add to it? 

Mr. Gordon: Now, ma.y it please Your Honor, the wit­
ness has testified that this was the peak year in the business. 
We have introduced a mass of testimony here with regard to 
the wa.y in which we were being tolled along during this year 
on this proposition. He has stated that they were to be taken 
over as· of January 31st, 1929. Now I am asking him-and 
I think it is proper and within the rule of law-what would 
have been the natural, reasonable. and direct result, if any, 
of withdrawing all these gentlemen from their activities in 
order to comply with these various requests that were being 
made by the defendant corporation. I have just asked him 
what the reasonable and direct effect, if any, would have been 
and it is exactly responsive to the allegations of the bill. 
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Mr. Bazile: Now, if Your Honor please, we move in addi­
.tion to the reasons given by Mr. Buchanan to exclude the 
question for the same reasons which were given _when Mr. 

Fleming was put on the stand and attempted to 
page 715 ~ testify to this alleged parol agreement that he 

had 'vith the Lincoln company, (or that and all of 
the several reasons that were given at that time and ·when 
subsequent witnesses testified, namely: that it violates the 
parol evidence rule; secondly, because Mr. Fleming didn't 
testify to such a state of facts as would constitute a com­
plete and independent contract for the breach of which dam­
ages could be allowed, but he testified only to a fragmentary 
·statement that in law does not amount to a contract,- and 
also because under the pleadings in this case no such proof 
is admissible. 

Mr. Gordon: Now, may it please Your Honor, my friend 
has overlooked the fact that the fifth paragraph contains hvo 
contracts, one implied contract and one express contract, and 
it is distinctly alleged in there that by reason of the directions 
and requests wit11 which ,~,.e complied we suffered this loss 
and damage. 

The Court : I don't think the last reasons given were good 
ones, but I do think this is a matter in which the answer in­
volves a conclusion and that the jury from the facts related to 
them can draw their own conclusion intelligently, and the ob-

jection is sustained to the witness answering that 
page 716 ~ question. 

1Ir. Gordon: Exception. 

By Mr. Gordon: 
Q. 1.\IIr. Wahab, to what extent, if any, did the negotiations 

between you and Mr. Lincoln on one side and the plaintiff 
on the other after these options were taken affect the work 
that these gentlemen had to do~ Do you know that1 

Mr. Buchanan: That is exactly the same question in an­
other way. 

Mr. Gordon: The other question was for a conclusion. 
This is for the work; what did it involve in the way of activi­
ties on their part. · 

Mr. Buchanan: He has asked that. 
The Court: Was this 'vitness asked tha.t or another wit­

ness. 
Mr. Buchanan: I thought this witness. 
The Court: I am not sure this witness testified to it or 

some other witness. 
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Mr. Gordon: J\.{r. Fleming has testified to it without ob-
jection. · 
· Mr. Buchanan: What J\IIr. Kimbrell's duties were, and he 
testified he was in charge of the entire southern territory. 
He '\Vent into detail as to what Mr. Kimbrell was supposed 
to do and he mentioned the names of the others. Now my 

recollection is returning. He said he was in 
page 717 ~ charge of all the southern stores; he said he was 

in charge of the inventories, that he occupied the 
same position in the south he, in his organization, did in the 
north, and I think he has gone over it, sir. 

The Court: I am going to allow him to answer that ques­
tion. Answer of your own knowledge and not your opinion. 

A. I don't quite understand the question. The effect of the . 
work you had to do~· I don't quite understand the question. 

Q. To what extent did it require, do you know-

Arir. Bazile: Don't lead the witness. I will object to a lead-
ing question. 

l\ir. Gordon: I haven't asked it yet. 
Mr. Bazile : I am asking the Court to caution !1:r. Gordon. 
The Court: I have cautioned him. 

By 1\tir. Gordon: 
Q. To what extent, if any, did it affect their necessary activi­

ties in their own private business, if you know that? 

Mr. Bazile: This man was up at Baltimore. 
The Court : This witness has been instructed already to 

answer only as to matters he had personal knowledge of. 

page 718} A. I have personal knowledge that the duties 
· took them away from the business the major por-
tion of the time. 

By a Juror: 
Q. Didn't you have a similar contract if this merger went 

through and it didn't go through? Didn'tr you have the same 
ground to bring suit on as much so as the plaintiff? 

The Court: I don't think that is a proper question. 

By Mr. Gordon: 
Q. As far as you kno'v was this Haystone Securities con­

tract e.ver shown to the plaintiff here? 
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- A. I couldn't state whether it was or was not shown. 
Q. Did they take part· in any of the representat~ons or 

negotiations or trading that was done in N ~w York with Mr. 
Sherwood or other members of his organization? 
. A. lVIr. Lincoln and I did the trading. They had nothing to 
do with the banking e~d of it at all. 

Q. We had no opportunity up there-

Mr. Bazile: That is leading. 

Q. Did we or not have any opportunity up there from our 
standpoint to present any figures? 

}fr. Bazile: That calls for a conclusion. 
The Court: Objection overruled. . 
Mr. Bazile : Exception. 

A. I could only state that no person-none of the repre­
sentatives of the Southern Factories & Stores Corporation 

were present at any conference when I was present 
page 719 ~ with the bankers and Mr. Lincoln, and the tr~ding 

and negotiations with the Bankers was something 
at that time that the Southern Factories & Stores represen-
tatives didn't participate in. · 

. Q. Did you yourself ever communicate any of these trad­
ing negotiations to the Southern Factories & Stores Corpora­
tion? 
. A. Why nothing definite. I might have mentioned it cas­

ually we were doing some pretty hard trading 'vith them or 
something like that, but nothing in detail because it was con­
fidential and was only known by Mr. Lincoln and his asso­
ciates. Mr. Lincoln's father while he was living a,nd Mr. 
Buchanan knew something about those. It wasn't generally 
known-the conditions of the exact agreement wasn't gen­
era.lly known by. the stor<~s. 

Q. Mr. Lincoln's father died in December, 1928, didn't heY 
A. It was around Christmas, 1928. 
Q. When you went to New York with Mr. Lincoln who con­

trolled the question of what stores should be presented to the 
bankers? 

A. I would say that control was vested in Mr. Lincoln and 
myself and submitted by Haskins & Sells' report. 

·Mr. Gordon: Then we want to ask that these gentlemen 
will furnish us by Monda.y in this. connection with the o.riginal 
report of Haskins & Sells which was taken to New York by 
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Mr. Wahab and Mr. Lincoln, showing the original 
page 720 r :figures presented. to the bankers. 

Mr. Buchanan: We will do so. 
The Court: Without any formal order~ 
Mr. Buchanan: We will do so with pleasure. We will 

furnish the first set of information Haskins & Sells took up 
there. That is the only thing we have. I want to ·say in 
explanation of that no report was ever made. 

Mr. Gordon: We want the original set-up by Haskins & 
Sells. 

Mr. Buchanan: We will give you the original :figures of 
Haskins & Sells. That is all we have; all that are in eXistence 
because no report was ever made. 

By Mr. Gordon: 
Q. Now you have referred to the fact that when you took 

the matter up with Foreman National Corporatjon . there 
was an elimination of some of these stores-all but three, 
you said. Had some of the stores embraced in this bunch 
of options refus·ed to extend their options or renew them? 

A. I believe .all the options were renewed, is my recollec­
tion; that all the options were renewe~ or extended. 

Q. I will ask you particularly with reference· to the J on~s 
chain in Florida. Did . .they consent to keep on with itt 

A. It was 9ne store, the· Jo11~s stores in Jack~ 
page 721 r sonville and Savannah-I believe they decided not 

to go in. 
Q. That chain was four store~, was11't it? . . 
A. Jones of Savannah and Jacksonville and Atlar.t.e. 
Q. Two in Jacksonville Y . 
A. Yes. They 'vere in Florida and Georgia ; four stores in 

Florida and Georgia. 
Q. If they had refused to · renew their options, of course 

· they couldn't be put in tl:te picture. That is true, isn't it Y 
A. The bankers wouldn't accept it unless it wa.s an option . 

. That was prima facie. evidence of the store's intention to come 
~ ' 

Q. Now I want to get you to explain a little more fully 
than you did yesterday as to the increased percentage that 
these bankers wanted up there at the time you withdrew­

. Mr. Lincoln withdrew from Hayden, Stone & Company. 

Mr. Bazile: He went over that yesterday. 
Mr. Gordon: I 'vant to find out exactly the :figures now if 

I can. 
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- ··A. -Well, it was discussed in various directions on the basis 
of times earnings, which was one method of discussing it, and 
the same effect could be realized by taking a flat per cent on 
the gross assets~gross per cent on the net assets. It was 
various standards of determining the earnings, but the 

bankers had some average earnings requirements 
page 722 ~ which amounted generally to about 10% of the 

gross assets. That was one way of computing it; 
·1o o1· 11%. 

Q. As I understand, they were making there in the form 
of a set-up of one way or the other or readjustment of figures 
a demand for more than ~fr. Lincoln was willing to pay. 
Is that correct Y 

A. They were making a demand which 'vas more than Mr. 
Lincoln was willing to pay. 

Q. In other words, in the form of compensation or com­
mission 7 

A. It wasn't just exactly in that term. It wasn't discussed 
that way. The trading was done o:ri the basis of what price 

. they should pay us for the common stock. They wouldn't 
-tell us what they 'vere going to bring the common stock 
out at-offer it to the public at, but 've were discussing at 

, that time they should pay us around eight times the average 
earnings, eight times average earnings, and they offered seven 
at one time, claiming they couldn't bring it out for over ten 
times, but we had knowledge other chains had been brought 
out for ten times and more and the discussion was the dif­
ference between what he 'vould pay us and 'vhat they could 
bring it out on the market at, but they didn't tell us what 
they would bring it out on the market and we were sticking 
out for as large a price-a price we thought was fair be­
cause it 'vasn 't only to the interest of ~fr. Lincoln's concern, 

but to the interest of mine and the interest of 
page 723 ~ the stores that the stock was brought out at our 

price. 
Q. If Mr. Lincoln had agreed to the seven times proposi­

tion, as the bankers desired, then the whole matter would 
have gone through, wouldn't it? 

· 1\!fr. Bazile: The witness hasn't said anything of the kind. 
"\V e object to that question because it is leading and puts the 
answer in the witness' n1outh. 

The Court: Isn't that already in evidence in the form 
of ·a letter f 

Mr. Gordon: I read a letter in which he said the matter ex­
cept for ~fr. Sherwood's death would have been already 
closed. 
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The Court: That is my recollection, but the evidence is 
already in and if the witness knows anything about it he 
can tell it, but not draw his conclusion. 

By the Court: 
Q. Have you any knowledge of that 1 
A. That is a very difficult question for me to answer. I 

couldn't sa.y 'vheth~r it would or not. They have various 
ways of b'ading with you; they could come back the next 
day and say the market isn't ready and want to change" I 
couldn't answer that accurately. 

page 724} By 1\fr. Gordon: 
Q. At the time you went to New York--I don't 

know whether I have asked you this specific question or not­
at the time you went to New York with the proposition and 
submitted it to Hayden, Stone & Company had you and Mr. 
Lincoln accepted the eleven options which had been gotten 
by the plaintiff corporation in the picture~ 

A. \V e had taken those options and had instructed Has­
kins & Sells to n1ake an audit of them, but it wasn't up to 
1\fr. Lincoln and I to accept them. J\llr. Lincoln and I had 
accepted them so far as we were concerned, but they had 
to be submitted to the banks. 

Q. I mean to say as far as you and Mr. Lincoln were con­
cerned they were accepted 1 

A. I had accepted them at that time. 
Q. This contract here of April 5th says : ''The consolidated 

net earnings as above defined of Lincoln Furniture Corpora­
tion, when formed, figured upon 400,000 shares of its com­
mon stock.'' You were dealing on averages, weren't you¥ 
I mean on a consolidated statement always¥ 
· A. A consolidated statement, yes, sir. 

RE-CROSS EXAMINATION. 

By Mr. Buchanan: 
Q. Mr. Wahab, when you say that the options were ac­

cepted by you and Mr. Lincoln it was on the basis of the 
information which yoil had at thaftimeY 

page 725 ~ A. 1V e had no other method except by the 
figures, and the results were satisfactory to me. 

Q .. And those figures were subject to verification or other­
wise by Haskins & Sells 1 

J\IIr. Gordon: They had already been accepted by- them. 
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A. The figures as submitted by the tentative report were ac­
cepted by us and then when the figures were submitted by 
Haskins & Sells why we didn't have very much control over 
it then. It wasn't Mr .. Lincoln and I; we didn't have much 
control over the situation after the figures were compiled by 
Haskins & Sells because ih the last analysis the bankers would 
regard· Haskins & Sells' figures as paramount to the tenta­
tive figures or to our figures. They would ask us some ques­
tions about the potentialities of the stores for future opera~ 
tions·. 

Q. One other question I want to ask you to clear up. Mr: 
Gordon has asked you if Southern Factories & Stores were 
t.o be taken over as of January 31st. You replied they were~ 
The second option, which superceded the first option and which 
is now in evidence here, is dated July 20th and that" is the 
option-the last option which was given in anticipation of 
the Foreman National Bank deal. I want to ask you if in· 
t-hat situation, which was the one that controlled, if the stores· 
weren't to be taken over as of July 31st and not J anna17 

31st? 
page 726 · ~ A. I would say the option would speak for itself. 

I don't remember. 
Q. I hand you-which is in evidence-the- contract· of·· the· 

Foreman National Bank and will ask you to examine' clause· 
fourteen thereof, which reads in part as follows :-which say~ 
that the audit of Haskins & Sells was taken as of July 31st, 
and ask you if that is correct? I will ask you if the audits 
wei' en 't taken as of July 31st andJ not January 31st'? 

A. I don't see that 
Q. Audit of Haskins & Sells ~s of July 31st, 1929; if that: 

wasn't the date of the audit. . · 
A. This 'vas dealing with the Foreman National Corpora-­

tion. 
Q. That is 'vhat I am talking about. 
A. Yes. That had nothing to do with the Hayden, Stone · 

picture. · 
· Q. Not a thing, but that was the last one. 

A.. Yes. 

Witness stood aside. 

page· 727 r - H. W. KIMBRELL, 
a witness- introduced in behalf of the plaintiff;. 

be~g-·first: ~uJ~. swor:q,. testifie.d as follows: -
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DIRECT EXAMINATIQN. 

By Mr. Gordon: 
Q. Where do you l~ve·Y.' 
A.. Durham, North. CarolinBJ. 
Q. What kin are you to Mr. W. E. Kimbrell?~ 
A. Brother. 
Q. Did you take part in the taking of the inventories tlia-t; 

were secured by the Southern Factories & Stores Corpora­
tion for the Virginia Table Company? 

A. Yes, sir. 
Q. How long have you been in. the furp.iture businessY: -
A. Thirteen years. · · 
Q .. What experience have you had in the furniture business f. 

I mean with regard to the taking of inventories, etc. 
A. My first experience-in the buying and selling business 

was with Fox Manufacturing Company in 1925 or 1926; some­
where along there. That was my. :first reaL inventory work, 
buying and selling. 

Q. With whom was that Y _ 
A. Fox Manufacturing Company, known. as· the National 

Manufacturers & Stores Corporation; Atlanta, Ga. 
. · · Q. Do you recall how many days you worked 
p~ge 728 ~-on these inventories for the Southern Factories & 

S'tores Corporation and Mr .. Lincoln.'s com-
panies? 

A. No, sir. 
Q. To whom did you report your work7' 
A. ~Ir. Kimbrell. · 
Q. Where· did you work on these inventories f. 
A. Columbia, S. C.; Greenville, Spartanburg, Durham­

I am not sure about Raleigh; wouldn't say about Raleigh­
Asheville and Macon, Ga... · 
. Q. The account ltere that is.. rendered is for- twelve· days of 
your services. Can you_ state whether or not· yon~were-·engaged 
in this work that number of days Y 

A. At least that long, yes, sir. 
· Q. What was the character of the work that'. you had· to· do 
in taking these inventories·? 

A. I did some inventory work and some book work both. 
Q. Was it a question of appraisal of the furniture Y 
A. That is right: __ 
Q. Did you have anything- to. do with the appraisal of. the 

_li:CC9l,l.DtS; too f 
A. f?ome, yes, sir ... 
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Q. What hours on an average did you spend per day in. 
the doing of this work¥ 

A. Fourteen to fifteen ; day and night. 
Q. There is a charge here on this account for 

page 729 ~ your services in doing that work of $25.00 a day. 
Please state whether or not that was a fair and 

reasonable charge for the work that you did? 
A. Very reasonable, I think. 

CROSS EXAMINATION. 

By ~Ir. Buchanan:: 
Q. What stores did you inventory at Durham Y 
A. Tha.t was the company store ; Shepherd Furniture Com­

pany. I believe I was working for my own organization at 
that time .. 

Q. Working for your own organization and got us charged 
$25.00 a day and expenses Y 

A. I don't think so. 

Mr. Gordon: No, we haven't included that. 

Q. You have here on the 24th day of'February that you 
were at Durham; breakfast, lunch, supper and I ask you if 
you haven't charged us for the day at Durham $25.00 and 
expenses? 

A. It seems I was moving· from Durham to S'partanburg 
at that time. 

Q. And you were representing Southern Factories & Stores 
and you went to Spartanburg. "\\7hat store did you work 
at Spartanburg 1 

A. That is the same company. 
Q. The company store and you have got us charged $25.00 

a day and expenses at .Spartanburg~ 

page 730 ~ 1v[r. Gordon: No, we haven't. 

Q. I will ask you to look ·at 2/25; Hotel at Spartanburg, 
breakfast, lunch, supper, railroad fare from Spartanburg 
to Asheville, taxi for two and telephone. 

A. This work taken more than twelve days from the ti~~ 
of its beginning until the tinie I came off of it. 

Q. I am asking if you haven't this defendant charged for 
'vork done at Spartanburg when you didn't do a lick of 
work for them? 

A. Whether that is charged to them I couldn't say. 
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Q. It is in your account there. 
A. I see it on there. 
Q. What store did you inventory at Greenville Y 
A. S'ame company. 
Q. And you have got us charged with one-two-three days 

at Greenville and railroad fare from Asheville to Greenville, 
hotel~ breakfast, lunch for two, supper, taxi, telegrams, e:u­

. velopes and incidentals $2.82. I will ask you to examine that 
and see if that isn't correct and if that \Vork wasn't done for 
your own company and not for us Y 

A. This up here says Asheville. 
Q. Right here. 
A. This railroad fare Asheville to Greenville. This top 

part say& Asheville and says down here railroad fare from 
Asheville to Greenville and Greenville to Spar­

page 73_1 ~ tanburg. 
Q. What store did you inventory at Charlotte! 

A. Jones-Lewis. 
Q. No option was ever taken on that store, was it 7 
A. I couldn't answer that. 
Q. You don't know anything about that? 
A. No. 
Q. I will ask you if your- bill here of March 7th, 8th and 

9th at Charlotte was in connection with the Jones .. Lewis storeY 
Is that correct 1· 

A. I checked two stores there; checked one for Southern 
Factories & Stores Corporation and one for Jones-Lewis. I 
don't know which bill that is. 

Q. Do you know how many days you spent checking your 
own store there; that is, J ones-Le,vis Y No option taken 
for that? 

A. I couldn't say for sure. 
Q. Whatever time you were there outside of Jones-Lewis 

you spent for your own company¥ 
A. 'ro the best of my memory. 
Q. And charged $25.00 a day to this company for it. Now 

in March on the 17th, 18th, 19th and 20th you were again 
at ·Spartanburg. Were you working for your own store­
Southern Factories & Stores? 

A. Yes, sir. 
Q. And you ha:ve us charged up ·with all those four days, 

with railroad fare, hotel, etc., on this bill? . 

page 732 ~ Mr. Gordon: What date? 
~Ir. Buchanan: ~larch 17th, railroad fare to 

Charlotte, ~larch 18th at Spartanburg, 19th at Spartanburg, 
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20th at Spartanburg; went to Macon the next day and the 
total charge is about $56.00. 

Q. Now on March 24th you went to Atlanta. What store 
did you check at Atlanta Y · 

A. I didn't check a store in Atlanta. 
Q. I didn't think so, but you have us charged with rail­

road fare from Atlanta to Spartanburg, $10.71, and Spartan­
burg was your own storeY 

A. No, sir, that was transportation between the two towns 
of Spartanburg and Macon. 

Q. I believe you are right. Ex~use me on that. You were 
going from Macon to Spartanburg. Now you have charged 
us the next day from Spartanburg to Richmond Y 

A. Going back to headquarters, yes: 
Q. You didn't come straight from Macon; you stopped a 

day in Spartanburg! 
A. Yes. 
Q. You have us charged for a day in Spartanburg for the 

time you laid over, is that right Y 
A. I couldn't say about the amounts. I don't know about 

that. · 
Q. What salary were you getting? 
A. You mean what salary the company was paying me Y 

Q. Yes. 
page 733 ~ A. About $250.00 a month. 

Q. Who had you worked for previous to that 
time? . 

A. Before I went to Southern Fac.tories & Stores Cor-
porationY 

Q. Yes. 
A. Kimbrell Furniture Company. 
Q. That is, your brother in Columbia! 
A. Yes. · 
Q. What were your s·ervices in Columbia Y Clerk in the 

storeY 
A. No, sir; at the time I made the change I was operating 

a store in Spartanburg. · 
Q. That was the time you went into the Southern Fac­

tories & Stores chain to start it before this merger was pro­
jected Y 

A. Yes, sir. 
Q. For whom have you ever worked for $25.00 a dayY 

Give the names of the various employers who employed you 
at that price and the dates. 

A. I haven't had very many jobs; just had about one job 
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since leaving school and just the same line and I haven't 
worked for any employer except my brother. 

Q. And he paid you $250.00 a month Y 
A. Yes. 

page 734 ~ RE-DIRECT EXAMINATION. 

By Mr. Gordon: 
Q. Are these the expense books you turned in that were 

handed zp.e by Mr. .Murray, the auditor and treasurer Y 
A. Yes, sir. . 
Q. Look at all of them and see if those are yonr·expense 

accounts? · 
A. Yes, sir, that is right. . 

Mr. Bazile: Yon will put them in evidence Y 
Mr. Gordon: I" am going to put them in evidence. 

By a Juror: 
Q. Were you paid any overtime by your company for· the 

extra long hours you were spending on this work Y 
A. No, sir. 
Q. You just made the trip on your salary of $250.00~ 
A.. Yes, sir ; regular salary. 

By Mr. Gordon: 
Q. In the employment that you had with your brother in 

the furniture business how many hours were you supposed 
to work there Y · 

A .. Didn't have any special hours; just worked until we 
got through, but the customary day was to close a.t six 
o'clock in the afternoon. 

Mr. Gordon : I offer these expense books. 

Note: Filed and marked Exhibit H. W. K. #7S. 

page 735 ~ Q. Did you do night work on these inventories? 
A. Yes, sir. 

Q. You stated a while ago you worked more than twelve 
days altogether. Is that correct? 

Mr. Buchanan·: We object to that. We have no way in the 
world of checking that. He is charging twelve days and 
they are the ones we are supposed to pay~ If he worked 
any more than twelve days that is immteriaJ. If you want· 
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to amend your notice and strike this out and put more in, 
that is a different proposition, but we are not prepared to 
meet anything we don't know anything about. 

J\tfr. Gordon~ I was informed this was the correct ac­
count. If it is a wrong account we are going to strike it 
out. 

Mr. Buchanan: I am not blaming you in the least, Mr. 
Gordon. vV e understand errors will occur. 

By. Mr. Gordon: 
Q. Under whose direction were you operating! 
A. Mr. l{imbrell. 
Q. Your brother Y 
A. Yes, sir. 

page 736 ~ RE~CROSS. EXAI\tfiNATION. 

By Mr. Buchanan: 
Q. During this time your brother ~Ir. W. E .. Kimbrell was 

not only supervising on behalf of Vuginia Table Company's 
inventories, but \Vas also supervising his own inventories 

. and you were acting under his instructions' Is that cor-
rect! 

A. I don't know about that, sir. 
Q. Was he supervising you a.t the time Y 
A. He was supervising me at the time. 
Q. At the, time you were taking inventories for your own 

companyY · 
A. Yes, sir .. 

Witness stood aside. 

page 737} A Juror: Certain members of the jury would 
like to have a copy of· the balance sheet of Vir­

ginia Table Company as of the end of business at the date 
of dissolving, as \veil as a copy of the balance sheet of the 
other company. . 

Mr. Buchanan: Both will be produced Monday. 
A Juror: And in addition a copy of the balance sheet of 

the two merged companies as of the morning after they 
merged. 

l\fr. Buchanan: We will give you tlie \vhole three. 
A Juror: Some of the membei·s of the jury would like 

to have the date of. Mr. Shenvood 's death. .r 

Mr. Buchanan: May I state that, Judge' 
The Court: If you know it. . . 
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Mr. Buchanan: May 5th, 1929. 
Mr. Bazile: We had Mr. Hopkins examine the New York 

;Time·s Index to. ·ascertain that information and he returned 
. with it about an hour ago. 

The Court: That goes- in by stipulation of counsel. . 
. ~Ir. Gordon: Subject to any correction. I know nothing 
to the contrary. . 
· Mr.- Bazile: All we know is what the New York Times 
·shows .... 

~1:r. Buchanan: If the jury desires it I can wire Mr. Pot-
ter. . -

Mr. Gordon: No, we won't put you to that exp.ense. _ 
. . . A Juror: That satisfies me . 
. page .738 ~· : _ Mr. Gordon: Mr. Mu~·phy tells me he thinks he 

has something which will establish that date. 
: A Juror:· May I ask a question 1 Mr. Wahab stated this 
·morning, I think, J\tfr. Lincoln, S'r., died December, 1928. Did 
he mean 1928 or 1929 Y 

. Mr .. Buchanan: 1928. 
\ .A. Juror: · So he passed out of the original picture very 
.quickly? 

Mr. Buchanan: Yes, sir. 

Note: The Court adjourned to Monday, July 25th, 1932, 
at ten o'clock A. ~L 

page 739 ~ JULIEN H. HILL, 
a witness introduced in behalf of the plaintfff, 

being :first duly sworn, testified as follows: 

DIRECT EXAMINATION. 

By JYir. Gordon: 
· Q. Mr. Hill, what is your connection with the State-Planters 
Trust Company? . 

A. President of it. 
Q. During the years from 1928 up to this time has your 

bank had ~ny business relations with the Southern Factories 
· & Stores Corporation Y 

A. Yes. 
·. Q. Did you know anything about the proposed merger be­
. tween the Southern Factories & Stores Corporation and Vir­
ginia Table Company, Incorporated 7 

A. Yes. 
Q. Did you have occasion to visit New York in the sum­

mer of 19291 
A. Yes. 
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Q. At what time was· that Y 
A. June 12th and 13th. 
Q. At that time did you have any talks with Mr. Lincoln 

about this matterY 
A. Yes. 

Q. Please state about what was said in regard 
page 7 40 ~ to effecting this merger. 

A. My recollection is that there was only going 
to be a short lapse of time before the merger would be com­
pleted. 

Q. You gathered that from Mr. Lincoln! 
A. Yes. 
Q. Now do you know at whose requirement Mr. R. S. 

Wahab was employed by the Southern Factories & Stores 
Corporation f 

A. I think it was at our bank's insistence and the approval 
of both the Lincoln interests and the Southern Factories 
& Stores Corporation. 

Mr. Bazile: Now, if Your Honor please, we object to 
that and move to strike that out as being immaterial. 

Mr. Gordon: We are claiming it as one of the elements of 
damage. 

Mr. Bazile: It is certq.inly too remote to prove as an 
element of damage because Mr. Wahab was employed in 
March, 1930, according to his recollection, and Your Honor the 
other day ruled out another piece of evidence as being too 
remote and that was an alleged damage that occurred prior 
to the ~mployment of Mr. Wahab. 

The Court: I think it is admissible on this groung that 
Mr. Wahab has. been a witness on the· stand and all the cir­

cumstances attending the employment of him in 
page 7 41 ~ this matter are proper matters to go before the 

jury. 
Mr. Buchanan: The employment he is referring to now is 

not the employment for Lincoln Furniture Manufacturing 
Company, but employment for Southern Factories & Stores 
Company· in 1930, several months after, in order to rejuve­
nate that company. It wasn't during the merger that he is 
testifying about, but the employment of Mr. Wahab in "1930 
long after the matters here in controversy. 

The Court: Mr. Wahab has testified as to a great many 
incidents covering probably his entire connection with this 
matter and I think the facts concerning his emplo·yment are 

. proper matters to go before the jury, whatever weight they 
may give it. 

• • • • • • • 
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Mr. Gordon: I will give Your Honor exactly the purpose 
of it. We ·are claiming we were put to a great deal of .ex­
pense and loss and damage by reason of the failure of Vir­
ginia Table Company to comply with its contracts and they 
have asked us to specify-give them the particulars of our 
claim. Amongst those particulars we stated if Mr. Lincoln 
. had complied with his agreement that then we 
·page 742 ~wouldn't have had to employ Mr. Wahab and that 

the cost to us was a direct loss occasioned by 
·Mr. Lincoln's failure to comply with his con~ract. It has 
. already been stated in evidence that a result of this failure 
of the defendants to comply with their contracts was a great 
loss of credit and 've were practically compelled to employ 
Mr. Wahab by our own creditors. 

Mr. Buchanan: If the· Court please, I didn't understand 
that was the object of Mr. Gordon's question. I desire to 
add also this objection, if the Court please. The Court wil_l 
recall that when the bill of part~cula.rs in this case was intro­
duced by Mr. Gordon that we objected upon the ground that 
there was no connection between the allegations of the notice 

, and the damage claimed, and at that time the Court stated 
. the proper time to make the objection, if it were a proper 
objection, was· when the evidence was sought to be intro­
duced. We, therefore, make that objection to the introduc­
tion of this testimony as a basis for payment upon the ground 
that undoubtedly it is special damage. It is no question 
about that. It is not damage that could be considered natur-

ally flowed from any breach. The allegation on 
. page 743 ~ that is this: "Said defendant then and there un­

dertook and faithfully pjomised said plaintiff 
'that it would exercise the said option given to it by the plain­
tiff and consummate the said proposed merger, yet the said 
defendant, well knowing that their failure to exercise said 
option and consummate said merger would entail great loss 
and damage to said plaintiff, and although often requested 
to comply with said agreement, failed and refused and still 
refuses to· exercise said option and/or consummate said mer-

. ger or to reimburse said plaintiff for the expense, loss and 

. damage sustain by it on account of its compliance wtith 
said requests and directions of said defendant, and the plain­
tiff says that by reason of the premises aforesaid its said 
business was disorganized, and its inventories unduly in­
ct•eased, and its credit impaired, and its sales and profits 
reduced, all to the great loss and damage of said plaintiff.'' 
Now, as the Court has said, the bill of particulars is not 
a pleading-
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:. The Court: What is the bill of particulars Y 
-: Mr. Buchanan: Objection was made at the iime the bill 

. of particulars was produc-ed upon the ground 
·page 7 44 ~ there was no connection. The bill of particulars 
· doesn't take t;he place of the notice-the Court 
knows that-and every allegation necessary to sustain this 
.case must be contained in the notice and it is our conteniiQn 
. there is no connection 'vhatever ·betwe~n the all~gations Qf 
·the notice and the employment of Mr. Wahab several months 
later which may have. been caused by the ·depression, which 
may have been caused by hundreds of different things, 
especially as Mr. Wahab has testified that he acted in. a · 

·like capacity for -some fifty or sixty retail stores all over 
the country. 
· Mr. Gordon: It seems to m:e ·any objection our friends 
have to this evidence would better be made after the evidence 
is in and we come to the instructions to the jury. That whole 

-question will come up when we come to the instructions. I am 
·obliged to put on my evidence from time to time and if I 
:can't couple it up according to the rules of law then I admit 
've can't prevail on this evidence, but if we do couple it up 

·under the rules of law then we· are entitled to this as an 
~ element of the damage. 
. .1\Ir. Buchanan: The bill of particu~ars which 
. page 745 ~ was introduced at the time and to which we ob-

jected says : ''In compliance with the order en-
-tered herein on the 7th day of November, 1931, the plaintiff 
files the following additional particulars of its claim, viz: 
Salaries of $3,490.00 to T. C. J\IIcGahee and of $1,929.00 to H. 
R. .1\{artin who were retained in employment of plaintiff to 
meet the demarids and agreements of defendants, and who 
otherwise would not have been employed. Extra rental paid 
and contracted to be paid, to-wit: $36,000.00, by plaintiff on 
lease of new store at Greenville, S. C., and improvements of 

. $9,089.86 on the property leased, which extra rental and ex­
; penses otherwise would not have been incurred. Salary· of 
$500.00 per month to R . .S. vVahab from, to-Wit, March, 1930, 
made necessary by failure of defendants to comply With their 
agreements with plaintiff, plus his expenses.: ·Expenses in re-

. gard to claims and judgments of Marion National Bank and 
Sugar Grove Lumber Co., Inc., against plaintiff, to-wit, $1;­

. 000.00. Disruption of plaintiff's business, impairment of 
credit, increase of invento1ies, loss of sales and profits, to 

great damag·e of plaintiff, artd caused ·by de­
pag·e 746 ~ fendant's failure to comply with their agree­

~ents. The claims for loss and damage as st~ted 
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in the notice of motion for judgment''. Now we respectfully 
submit that that element of damages is not connected in any 
way with the notice; it is too remote. In the second place, we 
further believe there is no connection whatsoever between 
this allegation and that slight clause. It doesn't say why 
he was employed, doesn't say what he was to do, aoesn 't give 
us any information upon which to base a defense in any way, 
and we contend it is long after this matter and no connection 
between the allegation of the notice and the particulars. 

Mr.· Bazile : If Your Honor please, I merely suggest this 
additional reason. When Mr. Gordon undertook to prove the 
next item of his alleged expense set out in his bill of particu­
lars, ;namely: the expense he incurred in defending these 
suits, Your Honor ruled that out and held it was improper 
and I submit that this- · 

The Court: I did what1 
1\Ir. Bazile: ~Ir. Gordon undertook to prove when he had 

1\Ir. Fleming on the stand that he had incurred some expense 
in defending two suits which the Virginia Table Company 

or its assignees brought against Southern Fac-
page 747 ~ torie·s & Stores and when he offered that evidence 

I objected to it and assigned as one of the rea­
sons for my objection that it was not a proper element of dam­
age and it :was too remote and Your Honor sustained the ob­
jection. 

The Court: That is, the evidence relating to the judgments 
.of the ;virginia Tab1e Company? 

Mr. Gordon: You excluded it on the ground the interest 
followed the principal. 
. Mr. Bazile: You excluded it as too remote. This alleged 
item which they attempt to bring in by Mr. Hill is alleged to 
have occurred in Nlarch, 1930, which was months after the 
thing had entirely fallen through. The stock market crash 
came, as I recall, in the month of October, 1929, and nobody 
ever had any real basis for believing that any kind of stock 
issue could be floated ·after the stock market crash had come. 
Now· we have fron1 October, 1929, until ~Iarch, 1930, when 
they say that they incurred an item of expense by employing 
somebody to help run their business. I submit that stands on 
the same basis as the evidence which Your Honor ruled out 
and that it is too remote and not a proper element of dam-

ag-e which could be allowed in this suit. 
pag·e 748· ~ Mr. Gordon: I will say to Your Honor that I 

anticipated in the progress of this evidence ask­
ing Your. Honor to. reconsider the question about the suits 
·brought in Marion. The question is here the witness knew 
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this merger was pending and they were a large creditor of 
the Southern Factories & Stores. We allege that if ~1r. Lin­
coln had complied with his agreement about the private mer­
ger as 've have introduced a number of witnesses to prove 
that we wouldn't have been subjected to al~ of this financial 
stress and strain and that it was a reasonable and natural 
consequence if his failure to comply with that agreement that . 
we should be embarrassed financially and that we should have 
to make arrangements with our creditors. This creditor him­
self was relying upon Mr. Lincoln's promse-his agreement. 

The Court: Gentlemen, I think in order to rule properly 
on that question I will have to hear more than this answer 
to this one question. I would like for you gentlemen to ex­
amine Mr. Hill out of the presence of the jury. 

Note : The jury retires from the courtroom. 

page 7 49 ~ Jury out. 

By Mr. Gordon: 
Q. You have stated that you knew that this proposed mer­

ger was being formed. Did that have any influence with 
your bank in the extension or continuance of credit to the 
Southern Factories & Stores Corporation! 

A. Yes. 
Q. Now have you correspondence with the representatives 

of the Southern Factories & Stores Corporation up to De­
cember, 1929, and later than that with regard to this proposed 
merger Y I mean not with the Southern Factories & Stores, 
ht;tt with the representatives of the Virginia Table Company. 

A. We have it with 1\tir. J. P. Buchanan, who was, as I 
understood, the attorney for them, and Mr. C. C. Lincoln, 
both of the Virginia Table Company and one of them is on 
the letterhead of Virginia Lincoln Furniture Corporation. 

Mr. Gordon: Your Honor remembers Mr. Fleming has tes­
tfied if Mr. Lincoln had complied with the agreement their 
financial difficulties 'vould have been over. Here is a letter I 
will read to Your Honor, written on June 7th by Mr. Buch­
anan to the State-Planters and his visit to New York was a 
few days later: ''I have your letter in reply to letter ad-

dressed you by me, containing application of 
page 750 ~ the above gentlemen for line of credit' '-that is, 

C. C. and J. D. Lincoln. The next paragraph has 
nothing to do 'vith this. . ''In addition, as soon as the merger 
is completed, there will be ample funds in hand to take over 
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the loan, and we could not secure an agreement to permit us 
to anticipate paym-ent of the bonds except at a very consid-

. erable bonus." Then he goes on with reference to the mer­
ger: ''The ,Virginia Table Company, whieh owns the Lincoln 
Furniture Manufacturing Co., has been phenominally success­
ful, and is now enjoying a trade which ensures a continuation 
of the handsome profits made in the past. I am securing for 
your financial and operating statements of these corporations, 
as request-ed for your confidential file. They both have a line 
of credit more than sufficient for their needs, and their com­
mercial paper has been extensively traded in and has always 
been promptly taken car-e of. The proposed merger consists 
of the consolidation of some thirty stores and several facto­
ries together with a managing service which has been suc­
cessfully operating a chain of stores in the north and south 
for many years. Counsel for the bankers are no'v checking my 

"rork in the formation of the various corpor­
pag·e 751 ~ ations, securing options and leases, and advises 

us that they are ready to close when the legal work 
has been approved. This will take some two weeks yet, as I 
have formed some thirty different corporations, as well as the 
holding company, and the very voluminous files require con­
siderable time to accurately check. I think I can say with 
practical certainty that within a month the merger will be ac­
complished. The theatre cost more than we had cont-emplated 
and we ·were so anxious to pay all the indebtedness prior to 
the merger, that we used up our funds for this purpose, which 
left us right at this time short of ready cash. We cannot take 
it from the operating corporations we own for the reason 
that the merger will be operative as of March first this year-

The Court: What vear is this? 
1\ir~ Gordon: 1929." "-and our pictur.e is based ttPOn the 

financial condition at that time, after which the consolidation 
is entitled to the profits. Our source of cash heretofore, there­
fore, is not available, until the merger is completed, and even 
after that time we do not wish to dispose of any of our com-

mon stock if we can possibly avoid it, as we are 
page 752 ~ satisfied it is a most attractive investment.'' Then 

I will read this l-etter of December 18, 1929, from 
Mr. Lincoln himself. This is December 18th, 1929, bringing 
the matter up to within several months of the time Mr. Wahab 
was employed : ''My dear Mr. Ifill :-Since my conference 
with you in Richmond a 'veek or so ago I have spent a lot of 
time in discussing this matter with various bankers and par­
ties interested in the situation. As an outcome of these con­
ferences, we have come to the conclusion that th-e best course 
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for us to pursue would be to wait until after the first of the 
year to re-open this matter. I say this from no feeling of 
pessimism over 1930 business, but on the other hand I do think 'i 

it would be good business and in line with the general policy 
of conversatism to await developments before proceeding 
further. We have no idea of dropping the matter and fully· 
expect to carry it through to some conclusion within the next 
few months. I have communicated this thoug·ht to the .South-
ern Factories & Stores Corporation and have told them that 
we would work very closely with them in the future. For 

your information, I· have visited several of their 
page 753 ~ stores in the Carolinas and was very agreeably 
· surprised with the work they are doing. I find 
that M"r. l{imbrell has been very diligen~ in working out his 
merchandising plan and was particularly well pleased with the 
low expense under which he is able to operate. It strikes me 
that in any sound chain store picture that it is much better 
to have small stores with low operating expense than it would 
be to have a number of large stores whose oyerhead is prohibi­
tive·· during any period of business recession. I feel sure 
that they are making· wonderful progress and we would con­
sider their unit a very desirable acquisition to any chain we 
would attempt to form. I want to express to you and to Mr. 
D~w my appreciation of the interest you ·have both shown 
and ·we will look forward with much pleasure to discussing 
t_his matter with you again in the future." 

Q. Did you rely on these representations of Mr. Lincoln 
and what he told you in New York as to your dealings with 
the Southern Factories ~ Stores Corporation! 

Mr. Bazile: We would object to that as being leading. 
Mr. Buchanan: Not only that, it wouldn't show damage, 

but would .show a favor g-ranted to them instead of any dam­
go. 

page 754 ~ The Court: Let your objection go in the rec­
ord. 

~. Yes. If we had not believed it was going through 've 
would have certainly not indulged them as long as we did; 
more than likely would have pressed our claim vigorously 
for the collection of the debt. · 

· Mr. Gordon: We respectfully submi_t this evidence ought to 
·be admitted as a direct and proximate damage from the 
breach of this contract. · 
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l\1r. Bazile: What he is offering to prove is entirely differ­
ent matter from what he stated he .expected to prove by the 
witness and I suppose the 6bjection we made wouldn't be ap­
plicable to what he has offered here. 

The· Court: Do you want to make an additional objec­
tion? 

Mr. · Buchanan: We have only one additional objection. 
That is, the letter which has been read into the record by 
1\{r. Gordon was a letter addressed by counsel fot l\{r. Lincoln 
personally to the State-Planters Bank for the purpose of se­
curing personal credit for 1\ir. Lincoln and is privat-e and th(l 
statements therein contained couldn't possibly bear upon any 
issue in this case, but have reference entirely to the personal 

-and private property of Messrs. C. C. Lincoln and J. D. Lin­
coln and are in no way connected with any matter 

page 755 ~ in issue in this case. . 
~Ir. Gordon: I will read this additional letter 

I overlooked. Here is one on June 7th, 1930: ''I appreciate 
very much your letter of June 4 and I can assure you that 
we have not forgotten our conversation with you of last fall. 
We have been awaiting some change in the general business 

·conditions before taking any steps in effecting a merger of 
manufacturing an¢1. retail units. We- are very much in hope that 
conditions will be such that we can continue with this work 
in the very_ near future and it 'vill be a pleasure indeed to dis­
cuss the n1atter with you at that tim(l. '' That is June 7th, 
1930, bringing the matter right up beyvnd the. point at ~vhich. 
we had to employ 1vir. Wahab. 

The Court: Some of the correspondence in evidence is 
bearing on other issues in this case and might be introduced 

·for that purpose· by appropriate questions, but the general 
·trend of this evidence, the object being to show damages, is 
·such that the Court thinks it is too remote and the objection 
is sustained.· 

Mr. Gordon: To which we except for the reasons stated. 

Note: The jury r-eturns into the courtroom. 

page 756 ~ By 1\!tr. Gordon: 
Q .. ~Ir. Hill, did you ever· enter into corre­

spondence with the representative of the Virginia Table Com­
.. pany .in regard to this proposed merger? 

A. Yes. 

1\{r. Gordon: Now I will introduce these letters. I don't 
want to introduce them except on that point. Here is a let-
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ter from :tYir. Buchanan to the State-Planters Bank & Trust 
Company, dat-ed May 21st, 1929 . 

• 
Note: Filed and marked Exhibit J. H. H. #80, which is 

as follo,vs : 

Thos. B. McAdams, Esq., 
Executive ~Ianager, 
State Planters Bank & Trust Co., 
Richmond, Va. 

Dear Sir: 

May 21, 1929. 

Accept my thanks for your letter of the 18th inst. enclos­
ing letter of Mr. Leake, in regard to d-eposit of Lincoln Fur­
niture Stores .. 

I regret to state that the unexpected sudden death of Mr. 
Sherwood, one of the senior partners of Messrs. Hayden, 
Stone & Company, who had exclusive charge of the financial 
arrangements contemplated, will somewhat delay the closing. 
Mr. Sherwood had taken particular interest in the consolida-

dation-considered it as the result of his own ef­
page 757 ~ forts, and had therefore handled the matter per­

ally. His death is a great loss to us, but matters 
have been now so arranged that we hope the delay will not 
be considerable. 

I had hope~ to be in Richmond this week to discuss also 
with the officials of your bank the question of a deposit and 
line of credit for Lincoln Investment Corporation, which has 
taken over a!l the property of the late C. C. Lincoln, Sr., of 
~!arion, V a. The indebtedness of the estate, except contin­
gent liabilities, have been practically liquidated, and the es­
tate is being handled as a corporation. The interests in­
volved are considerable, and I believe the connection would be 
a profitable on-e. As to this I will advise you further. 

Again thanking you, and with kind regards to l\!Ir. Leake, 
I am 

Very truly, 

(signed) J. P. BUCHANAN. 

Mr. Gordon: Then on June 7th, 1929, there was a letter 
from ~Ir. Buchanan to State-Planters. 

Note: Filed and marked Exhibit J. H. H. #81, which is 
as follows: 
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page 758 ~ Re: C. d.~ J.D. Lincoln 

State Planters Bank ~ Trust Co., 
Richmond, ;v a. 

Gentlemen: 

June 7, 1929. 

I have your letter in reply to letter addressed you by me, 
containing application of the above gentlemen for line of 
credit. 

The real estate owned by the Hotel Corporation in Marion 
has already been approved by a Trust Company for a loan of 
$65,000, payable over a period of ten years, but the interest 
rate (calculating discount on bonds) will average 7.3% which 
we feel we should not pay when the real estate security is un­
questioned and in addition the payment of the bond will be 
guaranteed personally by Messrs. C. C. and J. D. Lincoln, 
'vhose personal statement you have, and who are unquestion­
ably worth a million or more each. 

In addition, as soon as the merger is completed, there will 
be ample funds in hand to take over the loan, and we could 
not secure an agreement to permit us to anticipate payment 
of the bonds except at a very considerable bonus. 

We are perfectly willing to give a mortgage on the hotel 
property, and if necessary on the theatre property also, en­
dorsed by these gentlemen personally, if we can secure it on 
approximately a 6% basis over a period of ten years, we to 
pay all legal expenses and title insurance, if we be given the 

privilege of redeeming at 101 at the end of any 
. page 759 ~ year. 

The hotel is now under an attractive lease, and 
is unencumbered. It is the finest and best equipped hotel be­
tween Roanoke and Bristol, and equipped cost over $130,000. 
The theatre is just completed, and has also been leased on an 
attractive basis, more than sufficient to take care of the loan 
desired. 

As I wrote you, these gentlen1en also own some fifty or 
sixty other houses and lots in Marion, including a Jarge res­
taurant property on JYiain Street, and also some o£ the most at­
tractive frontage on that street in the business part of town. 

The Virginia Table Company, which owns the Lincoln Fur­
niture Manufacturing Co., has been phenominally successful, 
and is now enjoying a trade which ensures a continuation of 
the handsome profits made in the past. I am securing for 
you financial and operating· statements of these corporations, 
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as requested for your confidential file. They both have a line 
of credit more than sufficient for their needs, and their com­
mercial paper has been extensively trade in and has always 
been promptly taken care of. . 

The proposed merger consists of the consolidation of some 
thirty stores and several factories together with a manag­
ing service which has been successfully operating a chain of 

stores in the north and south for many years. 
page 760 ~ ·counsel for the bankers are now checking my work 

in the formation of the various corporations, se­
curing options and leases, and advises us that they are ready to 
close when the legal 'vork has been approved. This will take 
some weeks yet, as I have formed some thirty different cor­
porations, as well as the holding company, and the very volu­
minous files require considerable time to accurately check. I 
think I can say with practical certainty that within a month 
the merger will be accomplished. 

The theatre cost more than we had contemplated, and we 
were so anxious to pay all the indebtedness prior to the merger 
that we used up our funds for this purpose, which left us 
right at this time short of ready cash. We cannot take it 
from the operating corporations we own for the reason that 
the merger will be operative as of March first this year, and 
our picture is based upon the financial condition at that time, 
after which the consolidation is entitled to the profits. Our 

·source of cash heretofore, therefore, is not available, until the· 
merger is completed, and even after that time we do not wish 
to dispose of any of our common stock if we can possibly 
avoid it, as 've are satisfied it is a most attractive investment. 

I shall be pleased to hear from you as early as practicable. 
You understand that our firm will take care of all our com­
missions in case of a loan. 

Very truly, 

(signed) J.P. B·UCHANAN. 

page 761 ~ Mr. Gordon: Then on .August 12th, 1929, from 
~1r. Buchanan to Mr. Hill, of the State-Planters. 

Note: Filed and marked Exhibit J. H. H. #82, which is 
· as follows: 

· Julien Hill, Esq., 
August 12, 1929. 

· State Planters Bank & Trust Co., 
· Richmond, Va. 

/ 
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Dear Mr. Hill: 
For your information, we have executed on behalf of the 

proposed Lincoln Stores Corporation a contract with the Fore~ 
man Securities Corporation and Caldwell & Company, Bank­
ers, whereby they agree to adequately finance the proposed 
merger· upo:p. the preliminary audit which has been submitted 
by us, being confirmed by the final audit of Messrs. Haskins 
&Sells. · 

From all the information which I can obtain the consolidated 
condition of the constituent units which will form the proposed 
consolidation will be better than the audit taken as of January. 
31st of this year. January and February are usually the lean· 
months in the furniture business and we knew that the fac­
tories have done very much better business this year than the 
corresponding period last year; in fact our trial balance shows 
that our profits for the first seven months of this year are as 
much as for the entire year of 1928. We have had a most sat-

isfactory business and we feel sure that if there 
page 762 ~ that if there should be a falling off in any of the 

stores (which we do not contemplate) it will be 
more than compensated by the favorable conditions of the 
factories. · 

I assure you that if I can give you any further detailed 
information I shall be more than pleased to do so. 

iV ery truly yours, 

J. P. B-UCHANAN. 

Mr. Gordon: This is dated December 18th, 1929, from Mr. 
Lincoln to Mr. Hill. 

Note: Filed and marked Exhibit J. H. H. #83, which is 
as follows: 

Mr. J nlien Hill, President, 
State & .Planters National Bank, 
Richmond, Va. 

Dec. 18, 1929. 

My dear Mr. Hill:-
Since my conference with yon in Richmond a week or so 

ago I have spent a lot of time in discussing this matter with 
various bankers and parties interested in the situation. As 
an outcome of these co:riferences, we have come ta the conclu­
sion that the best course for us to pursue would :he to wait 
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until after the first of the year to reopen this:matt~r. I say 
this from no feeling of pessimism over 1930 business, but pn 
the other hand I do think it would be good business and in line-

with the general policy of conservatism to await~ 
page 763 ~ developments before proceeding further. " 
· We have no idea of dropping the matter and: 
fully expect to carry it through to some. conclusion within 
the next few months. I have communicated this thought to 
the Southern Factories & Stores Corporation and ·have told 
them that we would work very closely with them in the fu: 
ture. _. 
· For your information, I have visited several of their store~ 
in the Carolinas and was very agreeably surprised with th~ 
'vork they are doing. I find that Mr. Kimbrel has been very 
diligent in working out his merchandising plan and 'vas par­
ticularly well pleased 'vith the low ·expense under which he 
-is able to operate. It strikes me that in any sound chain store 
picture that it is much better to have small stores with low 
operating expense than it would be to have a number of large 
stores whose overhead is prohibitive during any· period of 
business recession. I feel sure that they are maki~g wonder­
ful progress and we would consider their unit a . very de­
sirable' acquisition to any chain we would attempt to form. 

I want to express to you and to Mr. Dew my appr.ecia~ 
tion of the interest you have both shown and we will look for.­
ward with much pleaE?ure to discussing this matter with you 
again in the future. 

:With best wishes, I am 

1V ery truly yours, 

page 764 ~ (signed) C. C. LINCOLN:, JR., Pres, 
Virginia Table Co. Inc. 

Mr. Gordon: This is June 7th, 1930, from Mr. Lincoln to 
State-Planters Bank & Trust Company . 

. Note: Filed ·and marked Exhibit J. H. H. #84, which is 
as follows: · · · 

State-Planters Bank & Trust Company, 
Richmond, Virgi.nia. 

June 7, 1930, 

Attention: 1J1.r. B. F. Dew, Vice President. 
Dear Mr. Dew: 

I appreciate very much your letter of June 4 and i can 
assure you that we have not forgotten our conversation with 
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you of last fall. We have been awaiting some change in the 
general business conditions before taking any steps in ef­
fecting a merger of manufacturing and retail units. 

We are very much in hopes that conditions will be such that 
we can continue with this work in the very near future and 
it will be a pleasure indeed to discuss the matter with you 
at that time. 

Thanking you very much for writing and with best wishes, 
we are 

iV ery truly yours, 

(signed) 0. C. LINCOLN, JR., 
President. 

iVirginia-Lincoln Furniture Corp. 
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