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PETITION FOR APPEAL AND BRIEF IN SUPPORT.

To the i:Ionorable the Ju.stices of the Buprerne Court of Appeals of Virginia:

Charles C. Dobie, of Alexand,ria., Virginia, respectfully
that he is aggrieved by an interlocutory decree
of the Corporation Court of the City of Alexandria entered
in fhe above ·entitled cause on November 30, 1932, and by a
final decree· entered by that court in the same cause on December 19,. 1933. To the end that each of these decrees may
be reviewed }nd reversed, he- now presents this, his petition
for appeal, and a brief in support thereof, together with a
duly a~thenticated copy of the record of the c.ause in the
lower court.
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PRELIMINARY STATEMENT.
The appellant here was complainant below in a suit for
the rescission and cancellation of a building contract, and
of certain notes and deeds of trust given pursuant to such
contract. The prayer for rescission and cancellation was
predicated upon substantial defects in construction and radical deviations from the contract. The court on November
30~ 1932, passed an interlocutory dooree denying rescission,
but directing the appellee to perform certain specified work
in the way of replacements and ~orrections, to perform the
contract according to its terms. At the conclusion of the
new work in September, 1933, the ·court by its final decree
again denied rescission of the contract, awarded damages of
$1,700.00 to the complainant.
This appeal challenges, as a matter of law on its findings of fact and undisputed ·evidence, the court's denial of
rescission, its order directing the corrections, and its sub-.
sequent refusal to dismiss the bill without prejudice to an
action at law by the complainant for damages.
STATEMENT O·F THE CAS'E.

T
I

In August, 1931, the complainant, at the instance of a representative of Sears, Roebuck & Company (R., pp. 6-10) negotiated with this company for the construction of a dwellinghouse on his lot located in Alexandria, Virginia, and to this
end discussed with the company's architect and salesman
his ideas and tastes in matters of construction, arrangement
and design, informing the eompa.~y of his contemplated marriage and his desire for a home. (R., pp. 176, 178.) Generally, he wished a one-story bungalow of brick exterior, and
frame interior, construction, with an open staircase, a chimney and fireplace projecting into the living room, with builtin bookcases on each side of the chimney-place, containing
a living room, dining room, kitchen, two bedrooms and bathroom on the first floor, and a.n unfinished attic. Excavation
was to be made under the entire house to allow a basement
for recreational and social purposes. (R., p. 12.) Mr. Dobie's
wishes were finally embodied in a contract with the plans and
specifications attached, under date of September 3, 1931. (R.,
p. 12, Ex. 5 and 3, R., p. 13.) The contract price was $11,050.00. Pursuant to the contract the complahl.ant made a
cash payment of $1,450.00, and executed and delivered one
.. note for the sum of $8,700.00 and another note for the sum of
$900.00, S(:'cured by first a.nd second ·deeds of trust, respec-
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tively, on his lot and the house to be erected thereon. (R.,
p. 12.) Interest on each of the notes commenced December
15, 1931, and the first monthly payment on each of them was
to begin January -15, 1932, the notes to be liquidated by
monthly payments over a period of :fifteen years. A further
provision of the trusts was that Dobie could not transfer the
property until the indebtedness was paid. Possession of the
house was assured to the complainant by January, 1932. ( R.,
pp. 7, 8, 59, 557.)
A subsequent agreement provided for A-1 Hytex press brick
(R., pp. 28, 29a) laid with 1/4 inch white stainless cement
joints. (R., pp. 29a, 30.)
Shortly after the commencement of the work of construction in September, 1931, the complainant objected to the
proposed use of salmon brick in the foundation walls (R.,
p. 14), and from time to time during the progress of. the
construction the company's agents were directed to the careless workmanship and deviations which were obvious to the
complainant. (R., pp·. 15, 18.) Repeatedly he was assured
that his complaints would receive attentioll\ and remedy.
(R., pp. 181, 217, 228.) In receiving no proper attention to
his objections the complainant appealed to the company's
Philadelphia office (R., p. 23), and later to its Chicago headquarters. ( R., pp. 56a, 59a.)
In January, 1932, when the complainant was arranging for
his marriage the next month, the house was uncompleted.
(R., p. 39.) Particularly, the exterior brick walls had been
erected with the mortar courses of a gray cement, varying
from 3/8 inch to 3/4 inch hi width, devoid of uniformity,
and with irregular a.nd uneven window sills, the later having
been chiseled on the bottom in an attempt to procure evenness. (R., pp. 80, 81, 95a, 121, 134, 135, 149.) The· basement was wet. (R., pp. 3, 4, 76, 82, 106, 109, 113, 132, 156,_
191), the slate course had been omitted in the footings and
at grade level of the foundation walls; salmon brick had
been freely used in the foundation (R., pp. 94, 117, 147, 172),
and the walls were saturated with water; a closed and not
an open stairway had been installed (R.; pp. 21, 47); the
chimney had been so located as to afford no projection into
the living room (R., p. 22); and the plastering throughout the
house evidenced the most careless workmanship. (R., p. 25.)
Numerous other defects are disclosed in the evidence.
Realizing he was not receiving the house intended by the
contract (R., p. 36), Mr. Dobie notified Sears, Roebuck & Company that he declined to accept the house (R., p. 576), and
requested the company either to take title to the house, or
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to have it sold, reimbursing him for his investment. The defendant refused his proposition, offered to correct its work
by tearing down the ·exterior walls and rebuild them at the
complainant's risk. It gave no assurance of a dry basement.
In the same month the defendant notified him that it expected payment of the installments due on the notes on Jannary 15, 1932.
Refusing to pay the notes, th~ complainant filed his bill,
set forth as the basis of his complaint the many defects and
deviations pervading the entire construction, the failure of
substantial compliance with the contract, and prayed rescission of the agreement with cancellation of the trust and
notes, repeating his offer of the conveyance or sale of the
property. The defendant filed its answer denying the existence of the defects and deviations, maintaining substantial
performance and praying the dismissal of the bill. In replication the complainant detailed and particularized his complaints.
By agreement of parties the evidence was taken ore tenus,
commencing 1\!Iay 24, 1932. Between the filing of the bill
and the first hearing, the defendant put a coat of whitewash
on the interior of the basement walls (R., pp. 35, 36), had
the front steps replaced with a brick and mortar different
in color from the brick in the house (R., pp. 34, 72, 73), tore
out one side of a plastered closet 'vall (R., p. 34), patched the
plastered house walls in different places, and tacked metal
strips to the bottoms of the 'vindows as weather strips. (R.,
pp. 35, 140.) In 1\!Iay, 1932, during the progress of the hearings the defendant had the locks on the doors of the house
changed to prevent the complainant's entrance to it.
In November, 1932, the court entered its first decree, and
therein refused rescission "at that time", but directed the
defendant to do certain specified work to complete fully its
contract. (R., p. A-18.) The 'vork required was "making
the cellar dry by such treatment as may be necessary'', the
tea.ring down of all of the extet·ior brick work above the level
of the grade, the replacement of this brick work with brick
1/4 inch 'vhite stainless cement joints, the relaying of the
brick sills, the correction of the carpentry work around the
dormer windows, the encasement in the cellar of the BX cable,
the proper installation of the door frame in tho basement, the
correction of the plaster work around the electric fixtures,
the extension of the basement ceiling to the side wallsJ and
the replacement of the defective roofing slate. It was ordered
that interest on the notes and maturity of the curtailments
should be suspended until the ""ork -was approved by the
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court, the defendant reporting the completion of the work.
(R., pp. A-18, 19. ).
The complainant excepted to the denial of rescission and
also excepted to the order directing the company to proceed
with the new \Vork. (R., pp. A-18, 19.)
The two or three weeks following the decree of November
30, 1932, were consumed in negotiations between the parties.
(R., p. 624.) These failing, work was again commenced by the
company the last part of December, 1932. On June 12, 1933,
the defendant filed a report S·etting forth the completion of
the work required by the November, 1932, decree. (R., p.
A-20.) The complainant. was required to, and did, file his objections to the new work on or before June 26, 1933. (R;,
p. A-21.) These objections showed that the basement had
not been made dry, and that the walls of the house were out
of plumb, with pronounced bulges, the chimney not square
and numerous other defects. Almost six months had been
occupied in making the corrections! Fron~ December, 1932.,
until July, 1938, the walls were torn dow·n and rebuilt two
ti1nes. (R., pp. 824, 661.) Upon the defend-a;nt's request the
cause was again set for hearing on July 11, 1933. On July
lOth the defendant's counsel appeared and moved the court
for a continuance to allow the defendant time again; to tear
down ancl replace a wall found to be bulging. (R., pp. A-24,
823, 784.) Over the objection of the complainant the continuance was granted. (R., p. A-25.)
On Sepfember 23, 1933, some nineteen ntonths after the
house was promised to the complainant, and ten ntonths after
the decree of November 30, 1932, the defendant :filed another
report that the house was completed and ''complied substantially with the terms of the contract". (R., p. A-28.) October
2, 1933, the hearing of testimony was resumed and the conlpla.inant produced evidence to sustain his 'Objections to the
\vork, which pertained to the safety and solidity of the structure (R., pp. 671, 690, 717, 734, 828, 829) as well as to the
habitability thereof from a health standpoint. (R., p. 797.) The
defendant's position was tha.t the house was no\v complete<;}
as \veil as could be done under a reconstruction job. (R.. ,
p. 777.)
.
By its final decree of December 19, 1933, t.he court again
denied rescission and allo,ved the complainant damages of
$1,700.00 for the defendant's failure literally to comply with
the contract, loss of time, anxiety a·nd expense, which sum
was to be credited on the said notes. (R., pp. A-29, 30, 31.)
To this decree the complainant again excepted and is now
prosecuting the appeal thereto.
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ASSIGNMENTS OF ERROR.
I. The court erred in not granting the appellant rescission
and cancellation of his contract with the appellee upon the
findings of the court in its decree of November 30, 1932, and
upon the subsequent evidence and findings of the court until
the final decree in the cause.
II. The court erred, upon refusing the appellant rescission and cancellation of said contract, in not dismissing the
appellant's bill, without prejudice to his right of action at
law, instead of directing the appellee to correct the defects
and deviations and awarding damages to the complainant.

FIRST ASSIGNMENT OF ERROR.
It is fair to assume that the court by its decree of N ovember 30, 1932 (R., p. A-18), found as facts that the items of
work therein mentioned were items of the contract not performed or improperly performed, and it is an equally fair
assumption that the items of complaint not enumerated in
t.he decree the court found not to be sustained by the evidence. It remains, therefore, to determine the extent and
proportions of the work required by this decree, in ord£>r
to consider the correctness of the judgment of the lower
court in refusing rescission on the findings of fact and undenied evidence.

POINTS OF ARGUMENT ON FIRST ASSIGNMENT.
I a. On the findings of fact there was not as a matte! of
law substantial performance of the contract by the defendant.
I b. The appellant was entitled to rescission of the contract
because there had been no substantial performance of the
contract and the appellant had suffered irreparable injury.

I A.
Considering the case on the fact findings and only such
evidence a.s is uncontrover-ted, substantial performance becomes a question of law. It means u strict performance in all
essentials necessary to the full accomplishment of the purposes'' and object of the contract: Failure in any essential is
fatal, the intent being immaterial. The term includes am/g
imperfection in the essentials; it does not include imperfections in non-essentials or details. Omissions, defects and
deviations, however slight, in the essentials of a building
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contract destroy the existence of substantial performance;
omissions, defects and deviations, however great, in matters
of detail and non-essentials, may exist consistently with substantial perform8,llce. Again, substantial performance requires strictness and rigidity of compliance in the essentials,
allowing liberality only as to non-essentials. Therefore, in
determining whether the defendant has substantially performed his e.ontract, we shall consider the defects and deviations alleged as to only the essentials of his contract. The
courts universally adopt the following considerations to determine whether there has been substantial performance of
the contract: (1) the extent of the work necessary to correct, if possible, the defects and deviations; (2) the pervasiveness of defects and deviations throughout the entire construction; (3) the ratio of the cost of such corrective work to
the entire cost; ( 4) the ratio of the work to be done to the
whole work. required by the contract; ( 5) the J:.l,ecessity of destruction and reconstruction of parts of the building; ( 6)
the feasibility and practicability of the corrective work; and
( 7) whether or not the original work, or the result of the
corrected work, would represent the object the parties intended to accomplish by the co~tract. All of these considerations go to the root of the contract work.
·
The extent of the defects and deviations in our case is apparent when it is remembered that the building was to be
a one-story bungalow, whose walls were of frame surrounded
by a wall of brick veneer; that the basement was to be occupied as a recreation room; (R., p. 12) and that the house
was to r.epresent the individual tastes of the complainant
and his fiancee, as· explained to the defendant during the
negotiations for the contract. (R., pp. 6-10, 176, 178.) The
decree of November 30, 1982 ( R., p. A-18), required the brick
veneer work to be ''replaced". This means the complete
removal of all four of the brick walls, from the grade level
to the eaves of the roof. No one will deny that the four
brick walls of a bungalow constitute a large percentage of
such a structure. Reference to the photographs (Com. Ex.
1a, 2a, Def. Ex. 17a-26a) of the building gives a clear idea
of what this work consisted. Furthermore, the window brick
sills were ordered replaced, which in its-elf was no minor
part in the construction. Remember also that the outside
walls of a big, broad chimney had to be taken down. (R.,
p. 634.) In addition the defendant was ordered to make a
dry cellar, so that it might be- adaptable for living quarters,
not merely a place for furnace and fuel. In this same basement the electric cable must· be encased, placed under the
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ce~ling, and the ceiling completed and carried to the side
walls.. The door frame in the basement was ordered to be
correctly installed, the color of cement to be uniform throughout the building. Aside from the extensiveness of the defects and deviations, as best illustrated in the removal of
the four brick walls, the imperfections, to 'vhich the court
has called attention, demonstrate conclusively how thoroughly poor workmanship pervaded the construction.
Just what proportion of the contract price was represented
in the defective work '"e cannot accurately state, for the
reason that the court refused to allow evidence on that subject. (R., pp. A-19, 197-199.)- Ho,vever, we believe it is comnwn knowledge tl1at the cost of erection of such material parts
of the building forms a large part of the total expense of
the structure. Similarly, it is obvious that the four brick
walls,_ the brick sills, and the chimney walls of a one-story
bungalow are an enormous part of the total construction of
such an "edifice-hardly a minor detail. The time required to
do the work ordered in the decree of November 30, 1932 (nin~
months), shows that the defects and deviations were major;
it also conclusively establishes the· tunvorkmanlike performance of the defendant. Following that decree the defendant began work in January, 1933, and did not tender the completed job until S'eptember, 1933-a period three times as
long as the original construction required. During this reconstruction the brick walls ·were torn down and rebuiltfurther evidence of the pervasiveness of poor ·workmanship.
Photographs in evidence reveal the. careless construction of
the walls and chimney. In fact, after the cause had been set
for final hearing, on the defendant's report of completion of
the work o-rdered by the court, the defendant as-ked for, and
obtained a continuance so as to correct the w·ork by resetting
about six hundred brick. (R., p. A-24.. ) Finally, the defendant offered to th~ complainant a. building completed more than
eighteen months after tl1e time stipulated for completion.
Is there any wonder that the complainant wus warranted in
refusing acceptance of the job in January, 1932 ~
The best evidence of the enormity and extensiveness of
the def~cts and deviations• is the court's finding that the complainant had suffered damages of $1,700 for the defendant's
''failure to literally comply with all the items of its building contract, for loss of time, expenses, worry and anxiety''
and for delay. (R., p. A-30.) As there 'vas slig-ht evidence
of injury in the way of anxiety, worry, loss of time and
expenses, it would seen1 that the $1,700 was almost entirely
for failure of compliance by the defendant with the contract.
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This sum is nearly fifteen per cent of the contract price!
It was allowed even after the defendant had made the required corrections.
No further evidence is necessary to show that the complainant was not receiving t~1at for which he had contracted.
In September, 1933, he was offered a building which was the
result of nine months of patching and repatching. The defendant impliedly ad1nitted the defects of the completed structure by saying, in excuse of the completed brick work, that
it was the best .that could be done upon a job of reconstruction. Obviously the patched building did not represent the
individual taste of the complainant which the contract intended to satisfy.

TI-IE AUTHQR.ITIES ON ''SUBSTANTIAL PE·RFORMANCE''.
What we have said with respe·ct to substantial performance
is fully sustained by the law writers and the courts.
In 6 R. C. L. 970, 've find:
''As applied to building contracts~ substantial performance
. means strict performance in all essentials necessary to the
full accomplishment of the purposes for which the thing
contracted for was designed. Failure as to any of such
features, 'vhether in good faith or bad faith; any departur·e
from the contract, not caused by inadvertence or unavoidable
omission; any defect so essential, that the object ·wl1ich the
parties intended to accomplish to have a specified amount
of work performed in a particular manner is not accom.plished, is inconsistent with substantial performance of the
contract • • • . "
I d., p. 971:

" * • • However. that may be, deviations from strict performance should be allowed with caution. The owner of the
building· has a right to choose for him.self 'vhat he wishes
constn1ctecl, and should not be compelled to receive something else. In the matter of buildings and their decoration
m·ere taste oi preference approaching almost to wl1im might
be controlling with the owner, and the·refore the. substance
of the coi)tract. In some decisions stress is laid upon the
question whether the defects are remediable without. reconstructing the building. It has been said that deviations fro~
the general plan of so essential a character that they cannot
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be remedied without partially reconstructing the building,
do not come within the rule of substantial performance, with
compensation for unsubstantial omissions, and that a building contract is not substantially performed where a considerable sum of money would be required to remedy incompleteness in matters of detail, some of which are practically structurally remediable, and others are not • • • . ''

Id., p. 971:
'' • • • Moreover, in determining whether or not the contract has been substantially performed, controlling importance has in some decisions been given to the cost of remedying
the omissions, defects and deviations as compared to the contract price of the whole work • • • . ''
The case of. Elliott vs. Caldwell, 43 Minn. 357, 45 N. W.
845, 9 L. R. A. 52, is_ particularly enlightening in the ascertainment of what constitutes substantial.performance. There
a written contract provided for the building by the plaintiff of a dwelling-house for the defendant for a gross sun1
and according to certain plans and specifications. The action
was to recover the contract price of the work upon the theory
of substantial compliance with the terms of the contract. The
court refused the plaintiff judgment and in its opinion said in
part:
'' • • • They have not at all brought themselves within the
liberal rule of 'substantial performance' laid down in Leeds
vs. Little (Minn.), 44 N. W. Rep. 309, for the omissions and
deviations were not slight and easily remedied, but substan-.
tial and remedil~ss, except by tearing down and rebuilding
the structure. Neither were they the result of mistake or
oversight, but intentional, and even fraudulent. And we may
remark here, in passing, that the very nature of the deviEitions, as in using inferior and defective material all through
the building, is intrinsic evidence strongly supporting the
finding that plaintiffs acted fraudulently. No case, we think,
can be found where the doctrine of 'substantial performance'
was applied to such a state of facts. To justify a recovery
upon the contract as substantially performed, the omissions
o'r deviations must be the result of mistake or inadvertence,·
and not intentional, much less fraudulent ; and they must be
slight or susceptible of remedy, so that an allowance out
of the contract price will give the other party substantially
what he contracted for. They must not be substantial, and
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running through the whole work, so as to be remediless, and
defeat the object of having the work done in a particular
manner • • • .''
Spence vs. Ham, 163 N.Y. 220, 51 L. R. A. 238, held that a
building contract requiring girders of a certain length and
properly placed, and a· wooden partition on a brick wall in
the cellar, has not been substantially performed so as to allow
recovery thereon, less an allowance :for the omission, when
these particulars of the specifications have been omitted. The
referee found under these :facts that the defects were ''not
pervasive, and did not constitute a deviation :from the general plan, and were not so essential that the objects of the
parties in making the contract and its purposes have not,
without difficulty, been accomplished.'' In expressing the
court's disagreement with the referee, Vann, J., said:

" • • • These were structural defects, which affected the
solidity of the building and tended to defeat the object of the
contract. They were deviations :from the general plan of so
essential a character that they cannot be remedied without
partially reconstructing the building, and hence do not come
within the rule of substantial performance, with compen·sation :for unsubstantial omissions. Crouch vs. GutmQIYihl,, 134
N. Y. 45, 31 N. E. 271. The la'v is not satisfied by allowing
the expense of a new girder, for instance, considered simply
as a stick of timber of the right size; :for the· defective girder;
'vhich parti~lly supports the building, must be removed, and
another put in its place, in order to remedy the defect. While
it may be possible to make the substitution, the process is
dif!imelt and apt to injure the structure, and hence the defect cannot be regarded as uns·ubstantial."
·
If the failure to have girders of a certain length and properly placed, and the· failure to place a wooden partition on a
brick wall in a basement, prevent a claim of substantial performance, a fortiori should the failure to erect sound and
solid walls defeat such a contention Y
In Bush vs. Jones, 144 Fed. 942, 6 L. R. A. (N. S.) 774,
the United States Circuit Court of Appeals fo;r the Third Circuit, reve·rsed the district court for charging the jury that
substantial compliance of a building contract, requiring a
dry cellar, meant complete work except as to certain unimportant particulars, thus allowing the' jury to determine
whether the :failure to furnish a dry cellar was an unim-
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portant particular. Speaking of what was not covered by
the rule as to mere details the court said:
8

~8

It is only intended to cover the inconsiderable
details of construction, which do not enter into the substance
of the contract, and the omission of 'vhich does not detract
from the full benefit and enjoyment of- it. It cannot properly
be extended to a material pa·rt of the work, such, for ·instance,.
as the waterproofing of the cellar, which was considered of
sufficient importance here to be covered by a guaranty, however qualified • ~ • . ''
It is to be noticed that the court considered "waterproofing·" of the cellar as an instance of materiality in a building contract, although the contract in that case carried a
specific·g·uaranty on that part of the work. Remember, too,
that in our case the cellar was to be occupied as living quarters. ·
Foeller vs. Ileintz, 137 'Vis. 169, 118 N. W. 543, 24 L. R. A.
(N. S.) 327, is 'videly cited for its discussion of what constitutes substantial performance. The court there in expressing its disapproval of the theory of the lo,ver court sets forth
forcibly the true doctrine (on page 339 of L. R. A. report) :
''

• ·.

"The learned trial con1·t seems to have thought that if one ·
obtains as good a building, as regards money value, as the
one contracted for, he is not substantially damnified, in a legal
sense, regardless of whether the building- furnished is like
the one agreed upon or not; and so, notwithstanding it may
appear that the departure from the contract can be satisfi-ed
by reconstruction, not requiring destruction of any material
part of the building and reconstruction thereof, at a cost ascertainable with reasonable certainty, so that the change can
readily be made 'without any material loss to anyone outside
of the particular detail of construction omitted or imperfectly erected, yet the proprietor must take the i·mperfect
thinq and be rmnediless for the breach unless he is able to
sho'v that he will thereby be injured pecuniarily from the
standpoint of market value. S·uch is 'not the _law * ~ •.''
.Accompanying the report ·of Foeller vs. Heintz, is an exhaustive note on this subject beg-inning on page 336. We have
found no case in 'vhich the claim of substantial performance
has been sustained "'here it appeared, as in the present case,
that the o'vncr had been damaged thereby to the extent of
15% of the contract price after the con·ective work had been
completed. Surely so high a per~entag·e indicates conclu-
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sively that the defects and deviations went to the root of the
'vork and were highly pervasive. Specifically we refer the
court to the examples given in the note to Foeller vs. Heintz,
in 24 L. R. A. ( N. S.) on pp. 340, 341.
In Fuchs vs. Salacline, 118 N.Y. S. 1909, the contract price
was $34,739.00 and the amount to be deducted for incompleteness was $5,385.33 or 15% of the contract price. The. court
said:
''Neither a complete or substantial performance can be
predicated upon facts showing omissions, deviations and
defects of this magnitude, reg·ardless of whether or not that
constitutes structural defects.''
Perry vs. Q·uaclcenbush (Cal. 1894), 38 Pac. 740, concerned
a suit to cancel a note and mortgage given in part payment of
a contract whereby the defendant agTeed to build a house
on the plaintiff's lot for $3,000.00. The complainant charged
defective construction. The plaintiff stated the defects in
part to be the use of a poor quality of b~~ick, that the bricks
were laid in cours-es of 5 and 6 instead of 7, the construction
of only six piers of brick of the same kind laid in three
courses, and the use of second-hand brick. The lower court
found in favor of the plaintiff as to all the defects, except
as to certain shingles, refused cancellation, but instead allowed a certain amount to be deducted from the contract price.
·upon appeal the lower court was reversed and a decree 'vas
entered in accordance with the prayers of the complainant,
the court saying :

''Nor does the finding that the difference between the value
of the house as actually constructed and as it should have
been was only $350.00, tend to show that the contract had been
substantially perforn1ed. That 1night have been true though
tl1e structure were totally unlike the house contracted for.
The owner has a rig·ht to have built the structure he contracted for, and not another. Even his caprices, if expressed
in the contract, must be complied with, even thoug·h they
would not have added value to the structure, or may have
lessened its value. ·Substantial performance must be found.
* * * Good faith, however, on the part of the contra-ctor,
is not enough. The owner has a right in all essential particulars such as he has contracted for; and to authorize a
court or jury to find that there has been a substantial performance, it must be found that he has such a structure. The
court cannot say that anything· is immaterial which the parties
have made material by their contract. One has the right to
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determine for hhnself what he deems a good foundation, or
what materials he desires to be used; and if he contracts for
them, neither the contractor nor the court has the right to
compel him to accept something else, which may be shown by
the witnesses to be just as good, or even better ~ • ~.''
Rochkind vs. Jacobson (N. Y.), 126 App. Div. 357, 110 N.
Y. S. 583, contains a holding that where the contract price
for materials furnished was $3,100.00, and the materials omitted were valued at $314.00, then as a matter of law th~ fact

showed the contractor had not substantially performed the
contract.
Brainard vs. Teneyck (N.Y.), 102 1\Hsc. Rep. 20, 168 N.Y.
S. 116, was an action brought by the plaintiff contractor to
recover the balance of $1,276.95 alleged to be due under a
building contract, the total price being $5,239.00. The jury
found a verdict for the plaintiff for $1,000.00. On appeal
the verdict was set aside on the ground that the evidence
showed that there had been no substantial performance of the
contract, the court .saying that even if the defects could be
cured at an expense of $882.00, as shown by the testimony
of the plaintiff, then as a matter of law substantial performance was lacking.
Even more strict is the 1\fassachusetts rule as evidenced
by the decision in Glaze'r vs. Scwartz, 176 N. E. 613.
To the same effect are :
Fauble & S·1nith vs. Davis, 48 Iowa 462 .
.Ande'rson v~. Petereit, 33 N. Y. S. 741.
Braseth vs. State Bank of Edinburg (N. D.). 98 N. W. '79.

In the last cited case the facts are strikingly similar to the
case at bar. The specifications provided, among other things,
that the brick .work should be laid "in lime mortar having
trowel-struck joints". It was admitted that the side walls
were not trowel-struck. The court held that this was a substantial defect and denied recovery for the work.
We find in Virginia no decision presenting the question of
what constitutes substantial performance as applied to a
dwelling-house. However, it is evident from a reading of the
foregoing precedents from other states that the work of -the
defendant on the complainant's house would not anywhere b~
accepted as substantial performance of the contract.
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ARGUl\IENT ON POINT I B.
The appellant was entitled to rescission of the contract
booause there had been no substantial performance thereof
and because the appellant had suffered irreparable injuries.·
There being no substantial performance of the contract,
what then was the remedy of the parties?
The question has generally been answered in actions
brought by the contractor to be paid the contract price, the
practice of prepayment of contractors being a development of
the last decadP-. .At common law the contractor could recover
nothing from the owner except by proof of literal and ~xact
compliance with the contract. This rule was relaxed, at first
by the equity courts, and later by the law courts, so as to a1..
low a recovery for substantial performance. If the contractor could not recover, what could the owner do Y .
Sears, Roebuck & Company failing to give substantial performance of the contract could not be successful in an action
against Dobie to recover the contract price, had it it not already been paid. If Sears, Roebuck & Company was not entitled to recover the contract price, then it was not entitled
·to hold the complainant's money and notes, delivered in payment of the contract price, and hence the complainant should
have the right to regain this payment. Therefore, having
given immediate notice of his refusal to accept the property,
the complainant was justified in seeking rescission of the
contract, and restoration to ~im of the payment made to the
defendant contractor.
The complainant was not without other groul;lds warrant·
ing rescission. Obedient to the contract the complainant had
encumbered his land, as well as the building to be erected
thereon. An action at law against the contractor was inadequate to remove these encumbrances. Moreover, the deeds of
· trust encumbering the complainant's land restrained the complainant from making sale of his property until their payment. A law court in a damage action was powerless to remove
this prohibition. Furthermore, the notes sooured by the trusts
were· negotiable, and the complainant lacked a remedy at
law to protect him against the negotiation and assignment
of such notes, even though he might obtain damages against
the contractor for his breach of the building contract.
The complainant's damages were irreparable. The poor
workmanship and the many defects permeating the whole
structure :tendered a true calculation of damages impossible.
Where, as in our case, defects and deviations are so pervasive,
no a~curate determination of the loss in value in the structure
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is obtainable. Again, the final result of the defendant's work,
a series of patchings, did not represent the complainant's
wishes as expressed in the contract. It was not the house for
which he had contracted; it was a house which the defendant
thought the complainant ought to take in satisfaction of his
contract. There is no way to ascertain the complainant's loss
in this respect.
As the contractor was unjustly holding the contract payments, rescission was the only means 'vhereby the owner
could be relieved of the building, and the contractor given the
benefit of his work. The complainant made a tender of restoration in statu quo in the only manner possible. l-Ie offered
to convey the property to the defendant upon cancellation
of the notes and deeds of trust and upon payment to him of
the reasonable value of the land, or have the court sell the
property and reimburse the c01nplainant out of the proceeds
for his lot and damag·es. We can conce~ve of no other method
by which there may be an approach to restoration.

THE AUTHORITIES

ON

CO~IPLAINANT'S RIGHT TO

RESCISSION.

We now submit cases in "Thich the courts have actually applied these principles and this reasoning.
/!erry. vs. Quackenbush (Cal.), 38 Pac. 740, supra, allowed
cancellation of a note and mortgage g·iven in part payment of
a construction contract upon the failure of the contractor to
perform substantially his agreement. Temple, C., for the
Court, saying:
·
·
"The action was brought to have the note canceled. * * *
It was then found that 'there is $350 difference in value of
said building, as actually constructed, and as it should have
been constructed under said agreen1ent, pursuant to said
specifications'. * * * As conclusion of law from these
facts, the court found that plaintiffs 'vere entitled to judgment; that $350 be deducted fron1 the an1ount secured by
the note and mortgage; and that, as to the residue, the note
and~ mortgage were adjudged valid.
A judg·ment was entered -in accordance 'vith the conclusion of la,v. From this
judgment, plaintiffs have appealed, clain1ing· that it is not
supported by the findings of fact. "
· -'-'This ·contention must be sustained. The issues were
whether th~ ·building had been constructed according to the
contract, a11d, if it had not been so constructed, whether lt
bad been accepted by the plaintiffs as perforn1ed. * "!; • ' '

-

Charles C. Dobie v. Sears, Roebuck & Company.

--~~-~~~

-~-

17

The judgment on the appeal was that ''the judgment is
modified by giving plaintiffs a decree in accordance with the
prayer of the complaint * "" • ".
Briggs vs. Robinson (Colo. 1927), 256 Pac. 639, 52 A. L.
R. 1172, furnishes most cogent argument for the. right of rescission under facts paralleling those of Dobie and Sears,
R.oebuck & Company. The plaintiff-owner there instituted a
case seeking the rescission of a contract for the erection of
a small dwelling-house on his lots. The basis of the suit was
the plaintiff's dissatisfaction.with t4e material and workmanship going into the foundation, the work on the superstructure
not having commenced. The lower court rescinded the contract, and upon appeal the principal assignment of error
was that the case for rescission had not been made out, arguing that a breach of contract does not justify the equitable
relief of rescission. The appellate court affirmed, saying
that defective materials and workmanship in an essential
part of a structure cannot be measured in damages, that such
an injury is irreparable, and with this condition rescission is
warranted. Said Judge Campbell for the court:

'' • * "' Irreparable damages in such a case does not
mean that a sufficient amount of money might not afford ade-·
quate relief if the san1e was reasonably susceptible of ascertainment."
Again, he says :

. '' * (;• * A building resting· upon such a foundation would
not be the kind of a building that the plaintiff contracted for;·
and it would be difficult, if not impossible, in case the owner
wished to sell, to detern1ine how much and to what extent such
defective work and improper material may affect the selling
price. The fact that the defendant corrected, or attempted
to corr~t or remedy, the defective work is not enough to destroy plaintiff's rigl1t to a rescission. * * *"
Thus it appears that wherever there has not been substantial ·performance by the contractor, whether by reason of
pervasive defective construction, or because of the failure of
the contractor to produce the result intended by the contract,
the courts have granted rescission at the suit of the o'vner.
In the note in A. L. R., following ·Briggs vs. Robinson, the
author says he has not been able to find any. other case directly
in point.. Our search discloses no similar case in Virginia,
but we believe the principles are sound and the court would

---,
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not hesitate in their application, even though the same facts
have not before been presented in a case.

SECOND ASSIGNMENT OF ERROR.
II. The court erred, upon refusing the appellant rescission and cancellation of said contract, in not dismissing the
appellant's bills, without prejudice to his right of action at
law for damages, instead of directing the appellee to correct
the defects and deviations and awarding damages to the complainant.
At the time of the entry of the decree of· November 30.,
1932, wherein the court found numerous defects and devia..

tions existent in the contractor's work, the appellant asked
the court upon its findings either to grant the rescission or to
dismiss the bill. Denying this request the court proceeded to
direct Sears, R.oebuck & Company to make corrections and
changes of the work. Upon the report in September, 1933,
by Sears, Roebuck & Company of the completion of the di...
rected work, the complainant reiterated his prayer for either
r-escission or dismissal. Again the court refused these prayers and entered its final decree awarding certain damages to
the complainant.

POINTS OF ARGUMENT ON SECOND ASSIGNMENT
OF ERROR.
II. a. The interlocutory and final decrees of the court
were erroneous because each of them decreed relief inconsistent with, and unsustained by, the pleadings.

II. b. The court was in error in awarding damages in the
final decree because the complainant was given no oppor..
tuni ty to adduce evidence on the issue of damages.
ARGUMENT ON POINT II A.
Assuming arguendo the chancellor below was correct in
denying rescission of the contract on November 30, we assert
error in his failure then to dismiss the cause.. The lower court
was restricted by the pleadings. The bill of complaint sought
rescission, with an accompanying recovery of damages ; the
answer contained no prayer of affirmative relief-dismissal
only. Therefore, neither in the bill nor in the answer can
t.here be found basis for the decree ordering specific per·
forn1ance. This decree was not consistent with any phase of

Charles C. Dobie v. Sears, Roebuck & Company.

19

the relief sought by either party. On the contrary, it was
highly inconsistent with the issues made up on the pleadings.
Sears, Roebuck & Company charged that the work had
been completed in accordance with the contract; Dobie as ..
serted it had not. If Sears., Roebuck & Ootnpany prevailed,
then Dobie should have been given his day in a law court to
recover damages for the contractor's failure to give literal
compliance with the agreement". If Dobie's position was sus·
tained by the evidenC€, then the court had no right to ~ake
him accept the services of this same delinquent contractor to
complete the work, thus subjecting him a second time to the
hazard of the defendant's proven carelessness.
The bill asked rescission, the answer prayed dismissal, but
the court decreed specific performance. The decree went be..
yond the jurisdiction of the court, and for that reason lllust
fall.
Thus in James vs. B·ird, 8 Leigh 510 at 518, P·arker, J., said:
''There is another point in the case which in my opinion
would justify this Court in reversing the decree and dismiss·
ing the bill, although it is perhaps not necessary to decide
it. The prayer of the bill is to rescind the contract, to have
the slaves restored, and for general relief. Under the lat..
ter prayer, the ~hancellor thought he might relieve to the extent of decreeing to the complainant the balance of his purchase money. But I must question whether the case made by
the bill authorized such a decree. Under the general prayer,
the plaintiff is entitled to any relief which the material facts.
and circumstances put in issue by the bill will sustain; but it
must be consistent with the case made, and if inconsistent
with it, and with the specific relief prayed, will always be
refused. * * * ''
This court in Newberry vs. Dutton, 114 Va. 95, held tha:t
upon dismissing a bill to correct a judgment of ejectment, by

having excepted from the judgment a portion of the land in..
eluded therein, it was .error to award the defendants a writ of
possession a~inst the complainants for the portion of the
land which th~ complainants sou~ht to hava excepted fro1n
the judgment, the defendants havtnf?i by their answer sought
no affirnuttive reli.ef. Judge Harr1son. there said:

"It 1s properly conceded that it was error for the decree
complained of to grant the defendant affii'mative relief by
awarding him a writ of possession to any part of the 160
acres involved in the ejectment suit. • • • •'
.
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In Hur.t vs. Jones, 75 Va. 341, the bill sought partition of
certain laUd, without consideration or mention of a suit in
whicl). the tand had been sold and certain money held for one
of the· complainants. Upon an adjudication that this complainant had no interest in the land to be partitioned it was
held that the court had no jurisdiction under the pleadings
to determine the rights of this complainant to such money.
The court saying on page 351 ~

"* • * Extending to the appellees all the indulgence
which the most liberal rules of practice at this day would warrant,· it is impossible, without a total disregard. of the plainest ·and most essential principles of pleading, to grant them
the special relief now prayed at the bar, but not in the bill,
even if we thought them entitled to it in a proper case, as to
which we express no opinion.,
: And again on page 354:
' ' »>
"'
$
We are of opinion, therefore, that this is a case
in which the complainants must go out of court, without prejudice, however, to their right to prosecute, if they shall be
so advised, any 1·emedy at law or in equity to which they may
be entitled, for the assertion of any claim they have to the
money in question; and such \vill be the decree of this court.''

The case of Foster vs. Cook, 8 N. C. (1 Hawks.) 509, was
a suit to set aside a conveyance as fraudulent, that being the
special prayer of the bill. Under the general prayer of the
bill the court was held not to have authority to enter a decree for a money judg1nent against the defendant for the
amount tl1at might be due thereon, the court having refused
the relief sought under the special prayer. _
C.rawfot·d vs. Stevens (Texas 1895), 31 S. \V. 79, involved
a bill for the cancellation of a deed on the ground of the
grantor's incapacity as well as of fraud. The co1nplainant specially prayed for cancellation of the deed and recovery of the
land and profits. The award of a sum of money as the value
of what the grantee had agreed to do in consideration of the
deed was held to he improper, because of inconsistency of
relief, under the general prayer.
N otew«?rthy of nearly all the precedents cited, wherein the
decree exceeded the case made by the pleadings, the court
acted at the instance or insistence of the con1plainant. In the
c.~se now presented the complainant objected to, and sought
to restrain, the action of the court beyond the pleadings. Obviously the lower court deprived the complainant Dobie of
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his right to decide his best course, if the contract could not
be rescinded. In other words, the lower court decided adversely to the complainant the issues presented in the cause
and then, without the request of either party, proceeded to
decree what it thought was the best solution of the complainant's problem. The result is the defendant is relieved of
his contractual obligations by furnishing the best it could
and by the payment of $1,700.00, neither of which fulfills the
contract.
The court having· come to the conclusion that rescission
was not proper should have denied this prayer, allowing the
complainant to pursue his remedy at law for damages. Thus
in Powell vs. Berry, 9'1 Va. 568, the original bill sought specific performance of a contract for the purchase of certain
lots of land, and later a bill was filed by the defendants to
the first bill against the original complainant for rescission
of the contract. The lower court having concluded that
neither rescission nor specific performance were warranted
dismissed the bill, the court saying· at page 574:
"The relief asked for in bqth these bills.. is a purely equitable remedy, and where the court cannot in the exercise of that
sound discretion required of it, grant the prayer of the applicant for its aid, there is nothing for it to do but to dismh;s
the bill, and leave the parties to seek such other remedies
as they may have.''
ARGU~IENT

ON POINT II B.

The court was in error in awarding damages in the final
decree because the complainant was given no opportunity to
adduce evidence on the issue of damages.
There is no indication in the record of the method of ascertainment by the court of the d~mages of $1,700.00 awarded
to the complainant. The final decree recites that this amount
was given ''as damages for failure to literally comply with
all the iterr1s of its building contract, for loss of time, expenses, worry and anxiety to the complainant and for delay
in fully completing its work". (R., p. A-30.)
While the evidence showed genera1)y that the complainant
suffered by reason of the dilatory and unworkmanlike tactics
of the defendant, yet no definite. evidence of damages 'vas
received. It was impossible for the court to fix accurately
the damages resulting from the defendant's failure of literal
compliance with the contract, because there was no testi~ony
to show what it would cost to complete the house according
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to the word of the contract, nor was there any evidence to
disclose what was the difference in the v·alue of the house
as c01npleted and the value which it would have had in tho
event of literal compliance. In fact, the court forbid the introduction of evidence of the costs of doing the work which it
decreed should be done. (R., pp. A-19, 197-199.)
What were the complainant's damages by reason of the
delay could not be determined by the court on the record
nmde, for the reason that there was nothing to show to what
e:xp·ense and cost the complainant was put in consequence of
the loss o£ time. Nor was it possible to calculate the loss in
value of the property incurred by the complainant, the court
declining to permit evidence of the difference in value of
the house built and the value of the house called for in the
contract. (R., pp. 197-199.) Interest on his money invested
could not be considered the sole element of such loss. The same
n1ay be said of "expense, worry and anxiety".
It is no answer to say that the bill of complaint asked
damages and that it was the duty of the complainant to offer
such evidence. Damages sought. in the bill were dependent
upon rescission. Having been refused rescission, and not in
this cause seeking damages as a separate and independent
claim, there was no issue made of damages. Moreover, prosecution of the claim for damages, rescission having been refused, would have been a waiver of the complainant's contention that he was entitled either to rescission or dismissal
with the right of recourse to a jury to fix the damages.
CONCLUSION.
We believe that on its findings of fact and on the pleadings
in this cause the lower court erred in its conclusions of law,
and we pray this court to review the decrees of the chancellor
balow and to reverse snch decrees, rendering on this appeal a
final decree o£ rescission of the building contract, and remanding the cause only for ascertainment of the amount of
damag·es to be recovered by the appellant with such rescission.
Respectfully submitted,
JOHN BARTON PHILLIPS,
AlJBE:RT W. BRYAN,
Solicitors for Appellant.
February 28, 1934.
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RECORD

In the Corporation Court of the City of Alexandria, Virginia.
Charles C. Dobie, Complainant,

vs.

Sears, Roebuck and Company, Defendant.

In Equity. No. . ..•.
To the Honorable William P. Wools, Judge of the Corpora..
tion Court, of the City of Alexandria, Virginia:
Your Oomplainant respectfully shows unto Your Honor
the following facts:
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FIRST: That he is a resident of the City of Alexandria,
Virginia.
SECOND: That the Defendant is a Corporation organized and existing under the Laws of the State of New York.
THIRD: That your Complainant is the owner of the following described lot or parcel of gTound, formerly situated
in Arlington County, Virginia, but now within the extended
limits of the City of Alexandria, Virginia:
. ''All of that certain piece, parcel, lot or tract of land formerly situate, lying and being· in Arlington County, Yirgjnia,
but now located in the extended limits of the city of Alexandrh:t, Virginia, in accordance with annexation proceedings
effective at 12 :00 o'clock n1idnight, on Decen1ber 31, 1929,
particularly known and described as follows:
·
page A2

''Beginning at a point in the line common to
the property which by deed dated J aunary 4, 1926, ·
was conveyed by W. 1(. Nash and wife to George
E. Garrett and others, and the property designated as section two, BRADDOCK HEIGHTS, said point of beginning
being· north 5° 24' East 5.07 feet from a set stone on the north
side of the Braddock R-oad, thence following along the north
side of said Braddock Road, north 84 ° 13' West 144.50 feet
to an iron pipe at the east line of Crest Street, which street
is forty feet wide and is hereby dedicated to the use of the
public for the northwardly length of the property herein described; thence following along the east line of said Crest
Street, ·north 5° 24' East 120.00 feet to an iron pipe; thence
departing from said Crest. Street, south 84° 13' East 144.50
feet to an iron pipe in the west line of said Section Two, Braddock Heights; thence with the \.Vest line of said Section Two,
Braddock Heights, south 5° 24' West 120.00 feet to the point
of beginning, containing 0.3981 part of an acre and being a
part of said conveyance by W. IC Nash as hereinbefore defined.''
~

FOURTH: That the Complainant paid for said parcel of
land the sum of Eighteen Hundred Dollars ($1,800.00).
FIFTH: That on, to-wit: the 3rd day of September, 1931,
your Complainant entered into a. contract with the Defendant
by the terms of which said contract the Defendant promised
and ag·reed to plan, finance and construct a dwelling on the
aforesaid de~crihed parcel of gTound, for a certain consideration in said contract named. A copy of said contract, with
the plans and specifications referred to therein and made a
part thereof are filed herewith and prayed to be taken and
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considered as a part of this Bill of Complaint and nu1nbered
"Complainant's Exhibit No. 1".
SIXTH: That by the tern1s of the aforesaid
page A3 ~ contract, the Defendant agreed to prepare plans
for said dwelling which would incorporate certain individual ideas of the Con1plainant to the end that said
dwelling wl1en erected would be used as a home for the Complainant. The said plans 'vere subject to the approval of
the Complainant.
SEVENTH: That the Defendant represented it maintained an architectural department in the city of Washington, District of Columbia, equipped and qualified to prepare
plans and specifications, the accuracy of which could be relied upon by your Complainant.
EIGHTH: That at the time of the execution of said contract; the· Complainant was required to pay to the Defendant
the sum of Fourteen Hundred and Fifty Dollars ($1,450.00)
in cash. Subsequent thereto, but before work was started on
said house, your Complainant executed two deeds of trust
covering said property, to Edward D. Ford, Trustee, pursuant
to the terms of said Contract.
(a) The first of said trusts, bearing date of August 15,
1931, was giYen to secure one negotiable promissory note of

1
I

!

I
I
~
\
I

I

the same datP in the sum of Eight Thousand Seven :Hundred
Dollars ($8,700.00), drawn by the ·Complainant, payable to
the order of Relf and by him endorsed, payable in monthly
installments of not less than $7 4.48 with interest on said note
accruing from December 15, 1931. A certified copy of said
deed of trust is filed herewith and marked ''Compag·e A4 ~ plainant 's ]~xhibit No. 2" and prayed to be taken
and 1nade a part of this Bill of Con1plaint.
(b) The second of said trusts, bearing date of Aug·ust 15,
1931, was given to secure one negotiable promissory note of
the same date in the sum of Nine Hundred Dollars ($900.00)
drawn by the c01nplainant, payable to the order of self and
by him endorsed, paya~ble in Inonthly installments of not less
than $7.70, with interest on said note accruing from December 15, 1931. A certified copy of said deed of trust is filed
herewith and marked ''Complainant's Exhibit No. 3'' ·and
prayed-to be taken and considered a part of this Bill of Complaint.
·
NINTH: That both of said· deeds of trust pro,rided that
no transfer or conveyance of the said property could be 1nade
by the complainant during the continuance and existence of
said trusts unless all of the covenants set forth in said deeds
·of trust had been fully complied with by the Complainant,
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which said covenants included the covenant to pay the aforesaid described notes.
TENTH: That the said notes were delivered by the Complainant to the Defendant and are now held by the Defendant.
ELEVENTH: That on diverse occasions prior to the exe.:·
cution of said contract and on various occasions subsequent
thereto, the Complai:qant advised the Defendant that he was
·having· the house built for a home and that he expected and
was assured of its completion within three months of the date
of contract.
page A5 ~ TWELFTH: That after work on the foundation of said house had begun and during its prog-ress Complainant viewed the premises and noted that a soft
brick, commonly known as salmon brick was being freely used
in the foundation wall. Whereupon he immediately protested
the use of said brick to the foreman and workmen on the
promises and the Defendant's supervisory representatives loCHted in Wasl1ington, District of Columbia, all of which said
protests were ignored and work was allowed by the Defendant to proceed over the continued protests of Complainant.THIRTEENTH: That by the terms of the aforesaid contract, the said house was to ·be of frame structure with brick
veneering. Althoug·h the contract provides that the building
be erected in accordance with the Building· Code of the District of' Columbia, which provides that brick veneering on
wood be safely and securely tied in by proper ties, the Defendant' ignoring the protests of the Complainant, proceeded
with the. erection of said house and ignored the said Building
Code, a part of said contract, and had the brick veneering
placed without any ties whatsoever.
FOURTEENTH: That the Defendant negligently and carelessly erected the said brick veneering in such a manner as
to have the brick courses entirely out of line and the mortar
courses so irregular as to make defects of the work most apparent by ca~ual observation.
FIFTEENTH: That althoug·h the plans ·and
pnge A6 ~ specifications of said contract provided that there
be an open stairway from the first floor of said
house to the second floor, the Defendant, over the repeated
protests of the Complainant, proceeded and carried to completion a ·closed stairway expressly contrary to the Complainant's wishes.
S1XTEENTH: That although the plans a·nd specifications
plainly provide and indicate that only eight inches of the
chimney should project from the face of the side wall, the
Defendant over the protests of and contrary to the Complainant's wishes, erected a chimney that has a projection of sev-
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enteen inches. The said deviation from the plans and specifications has the effect of not only affecting the outward appearance of the house, but has defeated and made impracticable one of the features intended for the house and most desired by the Complainant and upon which emphasis was put
at the time Defendant's architeet prepared the said plans.
The Complainant contemplated and expected to have a living
room with the open fire place and chimney projecting into the
room and on each side of which book cases could be placed,
as provided expressly in the details of said plans.
SE·VENTEENTH: That although the terms and provisions of said contract provide that he walls in said house be
plastered in a first class and workmanlike manner, the plastering of said walls and ceilings was so carelessly and negligently performed as to make the defects and imperfections
most obvious t.o casual observation.
page A7 ~ EIGHTE-ENTH: Your complainant further
represents unto Your Honor that the ·aforementioned defects and deviations are so material and substantial
as to entirely defeat the purposes for which said house was
being built. The house, as constructed by the Defendant, is
not the house provided for and contemplated by the said
contract either in detail or in workmanship.
NINTEENTH: That there are numerous defects and deviations of less importance than those aforementioned ·which
the Defendant has performed and executed contrary to the
provisions Rnd intent of said contract.
TWENTIETH: That the failure of the Defendant to perform its said contract in the manner and form and time as
therein provided, has resulted in and caused your Complainant loss of time from his work great -expense, much worry
and anxiety and has seriously affected his plans for the immediate future, all to his damage ·of Five Thousand Dollars
($5,000).
TWENTY-FIRST: That your complainant has complied
with the terms of said contract and has endeavored at all
thnes to co-operate with the Defendant to the end that the
said house be built in accordance with the terms and provisions
of the said contract with its plans and specifications, ·but all
to no avail, as the Defendant persisted in ignoring his sugg·estions and protests.
WHEREFORE, the premises considered, the Complainant
prays that the Defendant be made a party to this
page AS ~ suit; that proper process may issue; that the Defendant be required to answer this Bill of Complaint, but not under oath, the oath being hereby expressly
waived; that all proper decrees may be entered; that the De-
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fendant be enjoined from negotiating the said negotiable
notes; that the said contract be adjudged cancelled and rescinded; that the said notes be cancelled and made void; that
title to said premises be decreed in favor of the Defendant
upon the Defendant paying to the Complainant the an1ount
Complainant paid for said land, the cash payment made to
the Defendant, or in the alternative that the property be sold
and the Complainant ·re1nibursed for his investment therein,
and all damages occasioned by the failure of Defendant to
perform its contract, and all costs of this proceedings. And
Complainant will ever pray, etc.
(Signed)

CHARLES C. DOBIE.

JOl-IN BARTON PHILLIPS,
Counsel for Complainant.

District of rolumbia, ss.
Personally appeared before the undersigned Notary Public
in the District aforesaid, GIIARLES C. DOBIE, who n1ade
oath before me in due form of law in the said District that he
is the Complainant in the aforegoing named proceeding; that
he is familiar with the contents set forth in the aforegoing
Bill of Complaint; that the facts alleged therein as of his
own knowledge are true and those alleged on information and
b(llief, he believes to be true.
page A9 ~ Given under my hand and seal this 24th day of
If'ebruary, 1932.
(.Signed}

(Seal)
page AlO

~

~fAR.THA

S. ~fEGEATH,
Notary Public, D. C.

ANSWER OF SEARS, ROEBUCI{ AND CO~i
PANY.

This defendant, for answer to the Bill of Complaint filed
against it in the above-entitled cause, or to such parts thereof as it is adYised it is necessary and proper for it to answer,
says:
FIRST: It admits that the complainant is a resident of
the City of A.lexandria, Virginia .
.SECOND: It admits that it is a corporation organized and
existing undP-r the laws of the State of New York.
THIRD: It admits that the complainant is the owner of
property described in the ·third paragraph of the Bill of Com-
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plaint subject to the Deeds of Trust set forth in said Bill oc
Complaint.
FOURTH: It neither admits nor denies that the complainant paid for said parcel of land the sum of Eighteen I-Iundred
Dollars.
E'IF'TH: It admits that on the 3rd day of September, 1931,
a contract between the complainant and defendpage All ~ ant was entered into a copy of which said contract 'vith the plans and specifications referred
to are filed with the Bill of Complaint marked ''Complainant's
Exhibit No. 1''.
.
SIXTH: It admits the allegations contained in the sixth
paragraph of the Bill of Complaint.
SEVENTH: It admits the allegations contained in the
seventh paragraph of the Bill of Complaint.
EIGifTH: It admits the allegations contained in the eighth
paragraph of the Bill of Complaint.
NINTH: It admits the allegations contained in the ninth
paragraph of the Bill of Complaint.
TENTH: It adn1its the allegations contained in the tenth
paragraph of the Bill of Complaint.
ELEVENTH: It admits. that the complainant advised the
defendant that he was having the house built for a home, it
;being .understood and agreed that the house would be completed with all reasonable expedition, but it denies that his
contract would be vitiated if the said house were not completed within three rnonths.
.
TWELFTH: As to the twelfth paragraph of the Bill of
Complaint defendant states tha.t it was understood and agreed
that used brick, that is, brick which had been previously used
in other buildings, could be used in the foundation 'vall where
tJ1ey would not be seen from the outside, and it
page A12 ~ states that the brick used was suitable brick, it
being obvious that very soft brick could not have
been taken from another building and properly cleaned, as the
brick would have broken had it been the kind of brick which
the complainant claimed.
THIRTEENTH: It admits that by the terms of the aforementioned contract the house was to be of frame structure
with brick veneering and that the building was to be erected
in accordanre with the Building Code of the District of Columbia, which provides that ·brick veneering on wood be safely
and securely tied in by proper ties, and this defendant states
that this was done.
FOURTEENTII: This defendant denies that it neg·ligently
and carelessly erected the said brick veneering in such a manner as to have the brick cbuscs entirely out of line and the
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n1ortar courses so irregular as to make defects in the work
n1ost apparflnt by casual observation.
FIFTEENTH: This defendant admits that the original
plans and specifications provided that there should be an
open stairway from the first floor of said house to the second
floor, but denies that the defendant over the repeated protests
of the con1plainant proceeded and carried to completion a
closed stairway expressly contrary to the complainant's
wishes, but states that this was done with the complainant's
knowledge and consent, the house being a bungalow type
house.
SIXTEENTH: : As to paragraph sixteen of the Bill of
Oon1plaint this defendant states that. the alterapage A13 ~ tions made in the chin1ney were made with the
consent and with the knowledge of the complainant for reasons which were fully discussed and agreed to by
the complainant.
SEVENTEENTH: Answering· the seventeenth paragraph
of the Bill of Complaint this defendant denies that the plastering of said. walls and ceilings was so carelessly and negligently performed as to make defects and imperfections most
obvious to casual observation, but states that the said house
was plastered in a first-class· and work1nanlike 1nanner.
EIGHTEENTH: Answering the eighteenth paragraph of
the Bill of Complaint, this defendant denies that there are
defects and deviations so 1naterial and sub3tantial as to entirely defeat the purposes for ·which said house was be~ng
l)l1ilt, and it denies that the house as constructed by it is not
the house provided for and contemplated by the said contract
either in detail or in workmanship.
NINETEE·NTH: This defendant n1oves that the nineteenth
paragraph of the Bill of Con1plaint be struck out, as it alleges numerous defects and deviations of lesser importance
which it is alleged this defendant has performed and executed contrary to the provisions and intent of said contract
without standing 'vhat said defects and deviations are. If
other defects and deviations are to be set forth at the hearing, this defendant demands explicit specifications in order
t.hat it may n1ake proper defense to the same.
T'VENTIETH: This defendant denies the allegations contained in the twentieth parag-raph of the Bill of
page A14 ~ Complaint and states that it has tried in every
way to meet the wishes of the complainant; that
it has always been ready and willing to discuss with the complainant any reasonable objection, and that it is now ready
and willing to do so, the house having been con1pleted some·
time ago.
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TWENTY-FIRST: Answering the twenty-first paragraph
of the Bill of Complaint this defendant says that it has complied substantially with the terms of its contract; that, as
above stated, it has always been ready and willing to co-oper..
ate in eyery way with the complainant, and asks that the com·
plaina.nt be restricted at the trial of this case to the specific
complaints which he has made in his Bill of Complaint or that
specific details be furnished to the defendant a reasonable
time before the hearing of this case.
This defendant further states that as the complainant
knows, it is not engaged in the real estate business; that its
contract has been fully performed in every subsantial detail,
and that there i'S no equity in the c01nplaints which are made
by the con1plainant in this cause; that the complainant can
take possession of said house when he is ready to do so, but
that for some reason the complainant seems desirous of
breaking his contract now that the house has been completed.
And having fully answered, the defendant prays to be hence
dismissed with its costs by it in this behalf expended.
SEARS, ROE~BUCIC AND COMPANY.

By GARDINER L. BOOTHE,
TOBR.INER & GRAHA1\f,
Attorneys, by W. N. Tobriner.
page A15 ~

The replication of Charles 0. Dobie, complainant, to the answer of Sears, Roebuck and Company, Defendant.
This replinnt, saving and reserving unto himself all and
all manner of advantage of exception to the manifold insufficiencies of tl1e said answer, for replication thereunto saith
that he will aver and prove his said bill to be true, certain
and sufficient in the law to be answered unto, and that the said
answer of the said defendant is uncertain, untrue and insufficient to be replied to by this repliant. All 'vhich matters
and things in said bill this repliant is and will be ready to
aver and prove, as this honorable court shall direct, and
humbly prays as in and by his said bill he hath already
prayed.
This repliant for the particulars of deviations and defects
as demanded in Paragraph Nineteen of the Respondent's
answer shows the following:
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1. .Face Bricks chipped.
2. Two colors of mortar used in exterior brick courses instead of one-fourth 'vhite stainless cement joint.
page A16 ~ 3. Brick on edge sills unsightly on account of
'
chipping uneven lower edges.
.
4. Stairway to basement objectionable on account of lack
of head space.
5. J\Iantle in living room objectionable on account of design and qnaJity.
6. Arch facings irregular.
7. Plaster on arches cracked and uneven.
8. Open spaces in side of dormer window.
9. Front step buttresses not in accordance .with plans. Not
as wide as provided for by the said plans.
10. B-X cable used throughout basen1ent instead of black
pipe.
11. Basement window fratnes insecurely placed.
12. Basement door frame is not properly attached to jams.
Laths tacked on side of door frame.
13. Basement door is narrower than provided for by contract.
14 Kitchen cabinets not in accordance ·with contract. Doors
and draw-ers thereof set in place by careless 'V ot'kmanship.
15. Dome light fixture omitted from porch.
16. '' LaTo~ca'' design hardware not used as provided for
by contract.
17. Plumbing fixtures in bathromn do not operate satisfactorily.
18. Porch flooring· is not marked in squares as provided
for by contr.~ct.
19. Mortar courses in front steps do not match in color
with mortar courses of the house.
20. Electrical fixtures and switches carelessly installed.
21. Basement ceiling unfinished at junction of side"ralls.
22. Roof- slate insecurely laid, chipped and
page A17 ~ broken in places.
23. Basement wet at all times.
24. Plaster angles not true ..
25. Weather strips nailed to outside of window near the
bottom thereof.
26. Telephone cabinet not in accordance with plans.
27. Pipe rails around areaway to basement should be twoinch galvani?.·.ed pipe.
28. Concrete coping on porch chipped.
29. Back hall door sprung·.
30. Concrete walks cracked.
31. Drain in basement floor contrary to D. C. Building
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Code. all of which matters this repliant is and will be ready
to aver and prove.

CHARLES C. DOBIE,

By CounseL
JOliN BAH.TON PI-IILLIPS,
Counsel for Complainant.
page AlB ~
DECREE.
This cause came on again to ;be heard on this 30th day of
November, 1932, on the Bill of Complaint, the Exhibits therewith filed, the answer of the defendant, a Bill of Particulars
filed by the Oo1nplainant at the Defendant's request, the evidence of sundry witnesses for the Complainant and the Defendant taken ore tenu.s in open court, and ·sundry exhibits
filed by some of said witnesses, an examination of the building by the court, and was argued by counsel.
On consideration whereof, the ·Court being of the opinion
that rescission of the contract is not justified at this time but
that certain things should be done by the Defendant, in order
to fully complete its contract with the Complainant, doth AD,JUDGE, QR.DER and DE'CR.EE that the Defendant do proceed with· all reasonable diligence, weather conditions considered, to cause the following things to be done, namely:
FIRST: To make the cellar dry by such tr.eatment as n1ay
be necessary.
SECOND: To replace the brick work with "14 inch white
st&inless cement joints, the color of cement to be uniform
throughout building, and to cause the sills to be properly and
evenly laid.
THIRD: To properly correct the carp-enter work around
the dormer windows.
FOURTH: To encase the B-X cable in the cellar and place
it under the ceiling.
page A19 ~ FIFTH: To properly install the door frame
in the cellar or basmnent.
SIXTH: To cause the plaster work around the openings
for electric light fixtures to be properly done or repaired. j
SEVENTI-I: To carry out the basement ceiling to the side
walls.
EIGHTH: To replace all defective roofing slate.
It is FURTHER ADJUDGED, ORDER-ED AND DECRE·ED that the interest on the notes of the Complainant·
heretofore executed in payn1ent for this work shall not begin
to run, nor shall any curtails be required on said notes, until
the Court httth adjudged that the Defendant has done, or
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caused to be done, the above work and is ready to deliver the
house to the said complainant.
It is further ADJUDGED, ORDERED and DECREED that
on con1pletion of the afoi·esaid work the defendant shall report said completion to this court so that if the court deems
it proper an examination n1ay be made by the court to ascertain whether the terms of tlris Decree have been fullv complied with, and so that such other evidence may be taken as
the Court may consider proper.
Counsel for the Complainant excepted to the entry off this
Decree denying rescission at his time, and requiring the above
work to be done, asked leave to take testimony as to the cost
of doing the aforesaid work, which request the Court refused,
·to which rulings of the Court in entering this Decree requiring- the work to be done and in refusing the request of Complainant to take testimony as to the cost of said work the
Complainant, by his counsel, excepted.
And this cause is continued.
page A20 ~

PETITION OF DEFENDANT.
(Filed June 12, 1933.)

Your petitioner, Sears, Roebuck & Company, defendant in
the above-entitled cause, respectfully represents as follows:
1. That it has completed the work on the property involved
in the above-entitled cause in accordance with the decree rendered by this court on November 30, 1932.
2. That while this work was in progress it was inspected
on numerous occasions by a registered architect, a member of
the An1erican Institute of Architects .
. 3. That said architect supervi~ed, directed .and personally
Inspected the work, and that sa1d work has been fully completed in accordance with the terms of the aforementioned
decree, and further, that said work has been performed in a
first-class workmanlike n1anner, and tl1at materials used therein were of the best quality.
Your petitioner therefore prays that a decree may be rendered dismis~ing the aforesaid suit at the cost of the complainant, this defendant having fully completed with the terms
of the aforetnentioned decree.
SEARS, ROEBUCK: & COl\tiPANY.
By WALTER TOBRINER,
GARDNER L. BOOTHE,
Attoeneys.
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COMPLAINANT'S OBJECTIONS.

This -complainant, reserving to himself the benefit of all
exceptions made to decree and proceedings in this cause, and
obedient to the order of the Court directing that he set forth
his objections in writing on or before June 20, 1933, to the
work done by the def·endant p:ursuant to decree entered in
this cause on November 30, 1932, respectfully shows unto the
Court that the defendant has not complied with the terms of
said decree and the provisions of the contract therein referred
to, in the following respects :
FIRST : The cellar has not been made dry.
SECOND: Exterior brick on garage not replaced-out of
harmony with that of house.
TffiR.D: Basement window sills not replaced.
FOURTH: Different shade of brick used in house than that
provided by contract.
·
FIFTH: Walls and chimney of house not plumb-danger..
ously bulging- in places.
SIXTH: Briek in header courses in walls cut in half and
replaced by running courses of.bricks, thereby seriously weak..
ening the structure and being contrary to the provisions of
the contract and the Building Code.
SEVEN'l1H : Longitudinal bond or mortar courses not
straight and uniform and being· unsightly. A uniform joint
of one-quarter inch has not been maintained in the brick work
as required by the said contract and decree.
pag·e A22 ~ EIGHTH: Faulty and dangerous chimney
shell not replaced.
NINTH: Brick work carelessly laid out causing needless
and unsightly patches around windows.
TENTH: Bond courses omitted in spaces in chimney.
ELEVENTH: ·Carpentry work around dormer windows
not corrected as ordered.
TWELFTH: Paint smeared over weather stripping.
THIRTEENTH: Concrete walk and driveway in rear
cracked and hroken.
FOURTE.ENTH: Outside basement door frame not re·
placed as ordered.
F~FTEEN~H:
Basement floor not p~operly graded to
·carry off water that comes under basement door from areaway.
S1XTEENTH: Casement windows leak-improperly fitted.
SEVENTEEN'l'H: Plaster cracks in several rooms.Plaster on walls dh:ty and unsight1y.
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EIGHTEENTH: Plumbing fi~tures, pipes and exterior of
furnace badiy rusted.
NINETEENTH: Concrete coping around porch cracked
and unsightiy.
TWENTIETH: Front steps not replaced. Three different shades of bricks used in steps and abutments. Color of
Mortar different from that of house. Courses irregular and
unsightly.
TWENTY-FIRST: Defective roofing slate not replaced.
TWENTY-S.EGOND : Basement window frames carelessly
and improperly reset.
page A23 ~ TWENTY-TI-IIRD:
Grading of adjacent
ground should be at least four inches below· bottom of basen1ent window sills.
The said decree provided that the work be done with all
reasonable d,itigence, weather conditio-ns considered. Six and
one-half months after the entering- of said decree, the defendant reports that the work is now con1pleted. This undue delay was without any cause or excuse.
The complainant respootfully shows unto the Court that the
workmanship on the house is seriously defective; that the
house is not constr·ucted in accordance with the terms of said
contract; and that the aforesaid decree of Court has not been
complied with by the defendany.- V\Therefore, the complainant again a~ks the Court for the relief prayed for in his
Bill of Complaint.·
CHARLE.S C. DOBIE,
By Counsel.
JOHN BAR.TON PHILLIPS,
Counsel for Con1plainant.
page A24 ~

The Court having set July 10, 1933, as a day for
the personal inspection of the house involved
herein and tTuly 11, 1933, for the hearing of testimony, this
cause was brought on this lOth day of ,July, 1933, the first day
of the July term of this Court, upon the proceedings heretofore had herdn and upon the 1notion of the defendant made
this day as follows :
~'On checking up the work done by the defendant under the
decree of this court, the defendant's agents have ascertained
that a portion of the brick work is not entirely satisfactory to
them and they would prefer to correct this work before the
final hearing of this cause by tpis court, on which account the
defendant, by its counsel, asks pern1ission to reset an area
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comprising about six hundred brick on the chimney side of
the house and about the area occupied by the dining· room,
and makes a motion that this cause be continued for one
week from July 11, 1933, so that this work n1ay be completed
before the final hearing of this cause."
and upon written objection of the complainant to the said
motion, and was argued by counsel.
On consideration whereof, it is AD,JUDGED, ORDERED
and DECR.EED that the motion of the defendant be granted
and that a continuance be granted to the defendant for one
week from July 11, 1933, and that a hearing of this cause be
had as soon thereafter as n1ay be convenient to this court
and to the parties to this cause, to which ruling of the court
the complainant, by his counsel excepted.
page A25

~

GROUNDS OF OBJECTION TO DEFENDANT'S ~lOTION.
(Filed July 11, 1933.)

The complainant, by his counsel, objects to the motion of
the defendant for a continuance of this cause and for leave
to tear down and rebuild a portion of the brick walls of the
house involved herewin, on the following g-rounds:
FIRST: The Complainant by his pleadings asked for a
rescission of the contract on the ground that the defendant
had not substantially performed it. He did not ask for specific performance.
SECOND: After taking considerable testin1ony the Court
found that the contract had not been performed, and by Decree of November 30, 1932, ordered the defendant, among
other thin.g·s to tear down and rebuild all of the exterior brick
walls of the building. The complai~ant then and there objected to this decree on the ground that he was either entitled
to rescission of the contract or to have the Bill of Complaint
dismissed with leave to recover his damages at law. The
complainant contends that by the very order of the Conrt, it
was evident that the defendant had not substantially performed its c.ontract.
THIRD: During the taking· of the testimony in this cause
in May, 1932, the defendant chang·ed the locks on the doors
of the house to prevent the complainant's access to it.
].,OURTH: Seven and a half months after the said decree
of Court, the defendant filed its report, setting forth that all
of the work contemplated by the said .decree had been com-
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pleted in a first class 'vorkmanlike manner. This
was on June 12, 1933. On that same day the complainant was ordered by the Court to file objections, if any he had, to the said work, by J nne 20, 1933. Obedient to the order of the Court, the complainant filed a list of
twenty-threP. objections to the work. In addition he subInitted that the work had not been done with all due diligence
as required 'by said decree. After the filing of the objections
by the complainant, the Court set the afternoon of July 10,
1933, as the time when it would make personal inspection of
the property and July 11, 1933, as the time for the hearing
of the further testimony in the cause. The said times were
set at the request and with the full consent of Counsel for the
defendant. On this lOth day of tTuly, 1933, without any written motion being made, the defendant by its counsel appears in court and admits that a large portion of a wall is
bad and wants to have an opportunity to tear it down and
rebuild it for the third time.
FIFTH: The complainant again brings to the attention
of the Court that he is asking for a rescission of the contract
and not specific performance. That if the contract has not
been substantially performed he is entitled to rescission. That
if the contract has ·been substantially performed, but the work
is bad, he is either entitled to have the Bill of Complaint dis_nlissed without prejudice to his rights for damages or is entitled to have this Court determine his damages for the breach
of contract.
SIXTH: That the complainant had arranged to have witnesses present at the hearing set for July 11, 1933, and that
some of the~e witnesses, being experts and without the jurisdiction of this Court, are not subject to subpoena with theresult that he might not be able to get them at another time if
he hearing is set for a future date. His rights will
page A27 ~ be thereby prejudiced.
.SEVENTH: The Court, by said decree of Novembcr 30, 1932, said that it would not rescind the contract
at that time but would give the defendant a chance to correct
the work. 'Jibe complainant was than opposed to the work
being done hy the defendant, and is now opposed to havein,q
the walls torn down and put up for the third tjme. If he is
not entitled to a rescission, he is certainly entitled to say
what work shall be done on the house and who shall do it and
the defendant should not be permitted to continue to put up,
tear down, patch, and repatch a l1ouse that was intended to
havP. been delivered to the complainant in a first class condition. He again submits that he is entitled to be heard and
his rights determined at this time on whether rescission of
the contract should be granted or not.
page A26
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For the aforegoing reasons, the complainant is asking that
the motion of the defendant be denied.
OH.ARLES C. DOBIE,
By Counsel.
JOHN BARTON PHILLIPS,
Counsel for Complainant.
page A28 } J:l.EPORT AS. TO COMPL;ETION OF WORK.
(Filed September 23, 1933.)
And now comes the defendant, by its counsel, and states in
writing that which has been previously stated orally both to
the court ancl to counsel for the complainant, that the house
involved in tlJis suit has now been completed so that it complies susbtantially with the terms of the contract heretofore
entered into between the parties to this cause.
SEARS, ROEBUCI{ & OOMP ANY.

By WALTER TOBRINER,
GARDNER L. BOOTH,
Counse1.
page· A.29 }-

FINAL DECREE.

This cause came on his 19th da.y of December, 1933, to be
again heard on the papers formerly read, on the filed reports
of the defendant as to the completion of the work ordered
to he done by it under the decree rendered in this cause on
November 30, 1932, on the objeP-tions or exceptions of the
corp.plainant as to sundry ite-ms ·of said work alleged by the
defendant to have been properly completed, and upon all the
evidence, oral and documentary, produced in this cause, the
whole of which, by request of both parties, ha-y-ing been taken
and heard orally before the court, and the said evidence, together with all the rulings of the court2 the incidents and
proceedings of the trial, and all the exceptions to such rulings,
having been preserved, certified by the Judge, and filed as a
part of the record in this cause, and the cause wa~ argued
by counsel.
Upon con:·dderation whereof, and after an inspection of the
premises by the Court, the Court, being of the opinion that
the pleadings and evidence in this cause do not justify a rescission and cancellation of the contract between the parties
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hereto, doth decline to decree such rescission and cancellation
of the contraet, and the court, being further of the opinion
that complete justice between the parties can be done in this
court and in this cause, doth further adjudge, order, and decree as follows:
FIRST: That the defendant do credit porportionately on
the principah; of the promissory notes of the complainant,
given in payment of the dwelling house and other
page .A30 ~ improvements involved in this cause, the sum of
$1,700 as da1nages for failure to literally comply
with all the items of its building contract, for loss of time,
expenses, worry and anxiety to the complainant and for delay in fully con1pleting its work.
SECOND: That the defendant do pay the taxes on the
above-mentioned in1provements frmn October 31, 1931, to October 3, 1933, the date of the Court's decision in this cause,
as well as the fire insurance prmniu1ns on said dwelling house
and improvements during the san1e period.
THIR.D: That the defendant do credit interest on the said
notes; executed by the con1plaina.nt, held by the defendant and
secured by deeds of trust on the property involved in this
cause from their ·date until October 3, 1933.
It is further ordered that the defendant pay the costs of
this suit.
To the action of the court in refusing to grant a rescission
and cancellation of the said contract and in ordering and decreeing the n1atters and things set forth in the foregoing
paragraphs desig·nated First, Second and Third, the complainant by his counsel, excepted.
The complainant having· indicated his intention to apply
to the Supreme Court of Appeals of Virginia for an appeal
and supersedeas to the decrees of this court in this cause, now
upon motion of the complainant it is ordered and decreed
by the court that for use on such application and appeal, if
allowed, the court has this da.y certified to the said Supren1e
Court of Appeals, and to the justices thereof, the O}'iginal exhibits in this cause, and in making up the record for such appeal the clerk of this court is directed not to copy
page A31 ~ into the record the said exhibits, bi1t in lieu thereof to transmit the orig·inal exhibits to the clerk
of the Supren1e Court of Appeals.
Nothing furtl1er ren1aining- to he done in this cause, it is
ordered to be stricken fron1 the docket, and this decree is :final.
Virginia:
In the Corporation Court of the City of Alexandria.
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No. 4028 in Chancery.
Charles C. Dobie

vs.
Sears, Roebuck & Company.
I, William P. Woolls, Judge of the Corporation Court of the
City of Alexandria, do hereby certify that the hereunto annexed six booklets, each identified by my signature, contain
a true and complete transcript of the testimony taken before
Die in the above-styled cause; that the said transcript correctly shows all the rulings of the court, the· ·exceptions thereto, and the incidents and proceedings of the trial of the said
cause before me; that the exhibits referred to therein, identified by the court or stenographer as shown in said transcript,
and now on file with the clerk are the· true exhibits ojj'erred in
said cause; and that the said testimony was taken and sworn
to at the times and places, and in the manner, as set forth
in the captions in said transcript.
'Vitness 1ny hand this 19th day. of December, 1933.
W~L

P. WOOLLS, Judge.

In the Corporation Court of the City of Alexandria, Virginia.
IN EQUITY-NO. 4028.
Charles C. Dobie, Complainant,

vs.
Sears, Roebuck & Company, Defendant.
Testimony in the above entitled case was taken before The
Honorable vVilliam P. vVo.ols, Judge of the Corporation Court
of the City of Alexandria, in the Corporation Court Room,
Alexandria, ·virginia, on May 24th, 1932, between the hours
of 10 A. ~L and 6 P. ~t.
Present: John Barton Phillips, Esquire, Counsel for Complainant; Gardner L. Booth, Esquire, vValter N. Tobriner;
Esquire, Counsel for Defendant.
page 2

r

Mr. Phillips: I move the witnesses be excluded.
The Court: Very 'veiL

Thereupon,
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DOCTOR 0. A. RYDER.,
a witness of lawful'age, being first duly sworn, deposes and
says as follows:
DIRECT EXAI\'IINATION.
By l\1:r. Phillips :
Q. Doctor, will you state your name, residence and prof-ession Y
A. 0. A. Ryder, Alexandria, Virginia.
Q. Have you had occasion to see the property that was ·
constructed by the Sears and Roebuck Company for Mr.
Charles C. Dobie?
A. I have.
Q. When did you see that property?
A. Yesterday afternoon, at :five-forty-five.
Q. Did you pay any particular attention to the basement
walls!
A. I did.
Q. vVhat did you observe?
Mr. Booth: I am going to ask that your Honor make an
examination of the place. I do not understand that Do.ctor
Ryder is an expert.
The Court: The allegations are that defects are apparent
· to a casual observ.er, I think.
page 3 } Mr. Phillips: I concur in ~Ir. Booth's suggestion
that you do see the property.
Mr. Booth: I only said that 'vith the object of saving time.

Q. Doctor, what did you observe?
A. I observed in the basement there was dampness, it would
not take a. wise man to tell-that. You could see that by ob- ·
serving the 'valls where the water penetrated. They constructed a drain pipe in the center of the basement; you could
see where the 'vater was coming do'vn to the drain pipe.
Common eye-sight would sho'v you that.
Q. This condition you observed there yesterday, would that
condition affect the inhabitants of that house, impair their
health in any wayY
A. It would affect it more particularly in a bungalow house
than in a two story house. Increase the danger of catarrhal
infection and rheumatic condition.
Q. Would you say that was a safe place to live?
A. No, I 'vould not want to live in it, nor w·ould I want my
children to live in it.
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CROSS" EXAMINATION.
By Mr. Booth:
Q. Doctor, it is true, is it not, that this has been a rather
damp spring?
page 4 ~ A. I do not know; I do not know what the weather
bureau would say; I would say it was an avarage
year.
Q. Isn't it true that a house closed for sixty or ninety days
without any air or fire in it would be damp in the basement?
A. It might be sJightly damp; water would not be running
through the brick.
.
Q. In your own house, have you been compelled to relight
your furnace on several occasions in the last month Y
A. I have, on account of general conditions, not on ac·
count of a leaky condition in the basement.
Q. It is true that a house without a fire is apt to be damp Y
A. Any house, my house, or your house, is likely to be damp
but not from a leaky condition.
Q. Is that particularly true wher·e there is no ventilatio11:
and no open doors'
A. Naturally, the more ventilation and more open windo,vs
and doors, the more air penetrates.
Q. About how long did you spend in the house Y
A. Well, I was in the basement, I couldn't say exactly, but
I judge about ten minutes.
·
Q. Do you f.eel that by spending ten minutes in that house
you are qualified to say that house is not fit to live in?
A. I could; it was three times as damp in the basement as
it would be in my basement or any other basement; any normal basement.
page 5 ~ Q. You speak of a normal basement, it is true
that many houses are damp, caused by their loca·
tion?
A. Yes, but on a hill like that one where the ground around
it is sand and gravel, one .of the highest points, that should
protect it against dampness in that location; the sub-soil
there is full of sand and gravel.
Q. Isn't it also true, tha.t when a house is built and the
ground pressed in back behind the walls, tamped in, it is
apt to be more damp that after it has stood a while-'
A. I am not contractor enough to answer that question;
what I do not kno,v, I do not know.
And further this deponent saith not.
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CI-IARLES C. DOBIE,

a witness of lawful age, being first duly sworn, deposes and

says as follows:
DIRECT EXAMINATION.
By Mr. Phillips :
Q. Will you state your name, residence and occupation?
·A. Charles C. Dobie, Alexandria, Virginia, Chief Clerk of
the law offices of 'Vatson, Coit, 1\:lorse and Grindle, Washington, D. C.
Q. Have you had any experience in building houses?
A. Not until I began negotiations with Sears, Roebuck and
Company.
·
page 6 ~ Q. And when you had in mind building a house,
did you approach Sears and R.oebuck t
.A. Absolutely not.
Q. State ho'v you made the contac.t.
· A. I discussed the probability of building a bungalow in
Alexandria with a very good frim1d of mine, ~Ir. Scott, who
will later testify; he suggested that in order to get the floor
plans to send for one of Sears and Roebuck's catalogues.
I got one of those catalogues and tucked it a-way in my desk,
thinking perhaps I would take it up with them; within two
weeks I was approached by Mr. Nash, one of their salesmen
who came to me. Ife is a very nice fello,v, and he began
to try to. interest me in one of the Sears and Roebuck houses_.
Q. Did they actually subn1it to you any preliminary plans 1
A. They did. They said v.rithout the slightest cost to me,
if I would make a rough pencil sketch of what I had in mind,
they would be very glad to put their architect to work during
their spare time, on a rough idea of what I wanted, and
sho'v me about what it would look like.
Q. Did you proceed to pmicil sketch some plans of your
idea?
A. Yes, sir; with the assistance of my nephew.
Q. During· the course of the conversation with the repres~ntative of Sears and Roebuck, did thaymake any representations to you as to their architectural department as well
as their construction department?
A. Yes, 1\·fr. Nash stated they maintained a full
page 7 ~ time arch:itect'ltal group of men who 'vere highly
qualified to do all sorts of architectural work; that
they had designed many big churches in Philadelphia and
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Court Houses. That turned out to be Mr. Mitchell, a very
amiable sort of man, and I was later introduced to :Nir.
Mitchell.
Q. Did they ever submit to you a pi·eliminary set of plans~
A. They did, for which I paid fifty dollars.
Mr. Phillips: If your Honor plea.se, I would like to introduce in evidence these- plans.

Q.
A.
Q.
A.
first

~1:r. Dobie, can you identify these- plans?
Absolutely.
Are they the preliminary plans submitted to you?
They are the preliminary plans submitted to me the
part of July, 1931.

~Ir. Phillips: I would like to offer these in evidence and
ask that they be marked Plaintiff's Exhibit #1.
The Court: Are there any objections to this?
1\{r. Booth: No, sir.

Q. At the time these phins ·were being considered, what
did you propose to do with respect to building, and for what
purposeol
A. I fully intended to be married by February 15, 1932, and
when I finally agreed to have Sears, Roebuck proceed with
the building of this house, l\1:r. Mitchell, the architect, assured
me that the house could be finished and ready for occupancy
within three months; that they prided themselves
page 8 ~ on being able to finish an average-sized home within ninety days.
Q. Did you communicate your intentions to the representative'
A. Absolutely.
Q. After receiving these preliminary plans, what did you
do?
·
A. They were delivered to n1e, I think, I am quite certain,
on July 5th or 6th, 1931, and about July 10 I started on my
vacation and drove to 1\tla.gnolia., Arkansas, the home of the
young lady to whom I am engaged, and to whom I will be
1na.rried on Thursday. I took these plans with me, and. after
looking· them over down there, we fully decided that they
were unacceptable on account of the faulty stairway. I remembered quite well that my brother has such a stairway.

l\1r. Booth: }/fay it please Your Honor, I do not lrno'v what
c-onversations 'vith this young lady is who is not here, but
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if here she can testify to what she personally knows, but any
conversation between this young lady and Mr. Dobie is not
evidence against Sears. and Roebuck.
Mr. Phillips: If your IIonor please, the point is this, Sears
and Roebuck lme-w that they were planning this home, planning it with the purpose of living in it, both very much and
vitally interested in just the type of home they expected
to get.
The Court : I do not think the conversation is admissable
as against Sears and Roebuck, I sustain the objection.

Q. ~{r. Dobie, what was in these plans that you
took exception to?
A. The stairway.
Q. What kind of a stairway do these plans call for?
A. Without any suggestions from me, Mr. MitchellQ. What kind of a stairway did these plans c.all for?
A. Disappearing stairway in the center hall of the structure, an arrangement that has a trapdoor, and you pull a
cord and a ladder falls down, it is not a stairway at all.
Q. Were there any other things in these plans that appeared·
to be objectionable at the time?
A. Well, th~re were several things. \Ve did ask that the
step buttresses be broadened out a little, and things like that.
· Q. When you returned to W asl1ington, did you communicate with the oflice of Sears and Roebuck?
A. No, I did not for some time, it was over a 'veek; Mr.
Nash of course, consistently called me systematically about
twice a week, and finally, after Miss Jean returned home from
Arkansas, 1\-Ir. Nash planned to have us go up there to tl1e
office of Sears and Roebuck one night to meet Mr. Mitehell,
the architect, for the purpose of working out the final plans,
which we did.
Q. Now, who was with you on this occasion?
A. Miss Jean, the young lady to whom I am engaged.
Q. Did you explain to ~Ir. Mitchell your ideas 'vith respect
to the preliminary plans?
page 10 ~ A. Absolutely.
. Q. What suggestions, if any, did 1\{r. 1\:Iitchell
make?
A. 1\fr. 1\HtcheU left Mr. Nash, 1\:Iiss Jean and I seated at
one table and he went to another table and pencilled out
roughly a. sketch, and came back to us and said that if I would
agree to have that house a. foot Iou_ger and a foot wider, it
would easily accomodate a.n open stairway to tl1e a.ttic. He
said the cost would approximate one thousand dollars for

page 9

~
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the additional length and bredth of the hous·e, plus the cose
of labor and material, but the additional value of the open
stairway would enhance the value of the house.
Q. Was this major change made in the preliminary plans
and final plans f
A. That was the major change.
Q. Mr. Dobie, can you identify those plans?
A. Yes.
Q. What are those plans Y
A. Those represent the redrawn first sheet.
Q. What is about the whole set'
A. This is a set of the approved plans of that house.
Mr. Phillips: If your Honor please, I would like to offer
that in evidence.
J\.fr. Booth: No objections.
The Court: Entered in evidence as Plaintiff's Exhibit #2.
page 11 r Q. Mr. Dobie, during your discussion with Mr.
.
Mitchell, did he giv·e you any advice with respect
to making any change?
A. Yes.
Q. What .was the nature of that advice?
·A. He advised me by all means to put that stairway in there;
and to excavate under the entire house rather than one-half
of the house.
Q. In respect to the stairway, in what 'vay did he say. it
would enhance the value of the property?
A. By being an open stairway he could arrange it .so that
at the head of the stairway there would be a little alcove made
of beaver board, and painted if necessary, with a little table
and light there to give the appearance of an upstairs. Of
course, we fully intended to finish the upstairs later on.
Q. In respect to the basement, wha.t did he advise you to
have done to that?
A. Well, tentatively we had plailnedQ. With respect to these excavations Y
A. Tentatively we had planned to excavate only one-half
under the house, and Mr. Mitchell assurred us that for a
few more dollars, certainly less than one hundred dollars,
the entire house could be excavated; that they did work on
such a big scale, and had a steam shovel there, it would
only be a matter of a few hours more doing the whole business; that for a hundred dqllars it could be made under the
entire· house, instead o£ one-half of it, and would
page 12 r make the basement very attractive. He· stated that
most people in building·, and especially when build-
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ing bungalows, endeavored to finish the basement in a most
attractive manner by having the walls finished walls, nice
pointed joints, nice concrete footings, and fibre board ceilings.
He said that was desirable in case of using an oil Burner to
heat the house with.
Q. J\llr. D·obie, ·can you identify this paper~
.A. Yes, that appears to be a copy of the contract.
~Ir. Phillips: If your Ifonor please, I would like to offer
this in evidence.
The Court: Received in evidence as Plaintiff's Exhibit

#5.

Q. Dobie, after the execution of this contract, what did
Sears and Roebuck Company cause you to do as part of the
consideration for the building¥
.A. They caused me to negotiate· two mortgage loans.
Q. And the amount of these loans t
A. They totalled ninety-six hundred dollars, I do not
reen~ber. One was rather nominal and the other quite large.
Q. You did execute these mortgages 1
A. I did.
Q. And gave a note?
A. Yes, I did.
Q. How· much cash did you pay 1
.A. I paid fourteen hundred and fifty dollars cash, with the
understanding that 'vere to allo'v me the fifty dollars I paid
for the plans.
·
page 13 r Q. you were the· owner of the lot '1
A. Yes, I was the o'vner of the lot.
Q. How much did you pay for the lot 1
A. Eighteen hundred dollars, cash.
Q. After this contract was executed, did Sears and Roebuck Company proceed with the construction of the house 1
A. They 1naturally proceeded with the construction. .As
I recollect, I signed the contract on the night of Septeinber
2nd or 3rd, along about that date, the first part of September.
Q. Did you go to the scene of construction at the time when
the bricks 'vere put on the job~ Or before those bricks had
been put in the foundation'
A. I did.
Q. What did you see there f
A. I started up Braddock hill with my car 'vith l\fr. Sutton
and Mr. Hasslett, a bricklayer, was coming down tl1e road,
he stopped and spoke to me, and he said-
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Boothe: I object.
The Court : He was not a part of Sears, Roebuck and
Company1
The vVitness: No.
The Court: I sustain the objection.

Q. Did you have any conversation with him?
.A.. I did.
page 14 ~ Q. As the result of that conversation with 1\tfr.
Hasslett, did you make any observation as to those
bricks f
.A.. Vle did.
Q. Anyone on the job at the time.
.A. 1\ir. Broadhurst.
·Q. Did you make any comments to ~Ir. Broadhurst with
respect to the bricks?
.A.. I did.
Q. What did you say to him.
.A.. I asked him if there 'vas any salmon brick out there,
I did not know· sahnon brick, and ·wanted to know if there
was any there ; he picked one up and dropped it, and it
crumbled up right 'vhere it fell. I said, "You are not going
to use. those bricks in that house, are you?'' He said no
the·y could not afford to use that type of brick. I said, "I
\vill see ]\fr. Eklund, or one of the others ove·r there to prevent
this''. I immediately went to 1\fr. Eklund's office before I
went to my own, and said, ''I understand there is some salmon brick on the lot", I told him about the used brick, and
he politely told m·e I did not know \vhat I was talking about,
I didn't know a salmon brick when I sa\v it. I told him I
did not, but I kne'v it was soft. ·~rr. Broadhurst had dropped
it and it crushed up. He said he would endeavor to get over
that day, and he came over and then said he would call mo.
The next day we noticed that at least two or three thousand
bricks had been dumped back on Mr. Garrett's lot, also sahnon
brick. I had come to know salmon brick at that
page 15 ~ time.
·...
Q. Did he give you any assui·ance \Vhether or
not. salmon brick would be used in that house~
A. l-Ie assured me that not one of those brick would go
anywhere in that structure.
Q. Did they proceed \Vith the foundation 7
A. vVithin a short time they did it.
Q. Can you recall what the \veather conditions were when
this structure was started?
.A. It was exceptionally a. long dry period, as a· n1atter of
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fact, Mr. Broadhurst, the carpenter, and some of the other
men, whose names I cannot recall, but Mr. Nash was one of
. them, remarked on how fortunate they were that. not one
hour's work had been lost on account of bad weather.
Q. Did you know if that salmon brick had been used in
the foundation Y
A. I had no idea in the world.
Q. When was the first time that was brought to your at:tention?
A. About the first week in December.·
Q. vVhat occasioned your suspicion at that time?
A. 1\fr. vVebster and Mr. Lawler, two local bricklayers, rode
out there with me, and they were the ones who discovered
it; I· inquired about the water in the basement, there was
at least two inches of water trickling through in spots in sections, absolutely ran down the sides, if you put
page 16 ~ your finger in the side, the water would pass over
your finger; 1Ir. "\Vebster and J\.fr. Lawler both said
absolutely salmon brick was in the foundation.
Q. Did you observe, or were any comments ma.de to you,
by the men on the job in respect to whether the brick veneering was tied into the walls f
A. I did, these same gentlemen were out there on one occasion before that, on Sunday 'vhen the wall was up, I should
say about two and one-half feet, certainly before t.hey began
t.o show the terrible mortar courses tha.t later developed. Mr.
Webster asked me if they were tying the walls; that was
Greek to :rvre, I didn't know what tying the walls meant. He
got up on the platform and asked me to ·get up there and run
a stick down, and we did not n1eet. with any obstructions; that
Htick being hvo· feet long, apparently they were not using any
t~s.

.

I made it my business to be out here early the next morning,
and I talked to the oldest men on the job, the very oldest bricklayer on the job, he is about seventy years old, I asked him
if they were using ties and he told me that they were going
to expera.iment with a new process. I asked him it it would be
as s·ecure as the conventional form of tying; he said he know
nothing• about it, but 'vould inquire. I called Eklund's office
hut ·was unable to get hin1, and I left word for 1\fr. Rosenberg
to call me. Mr. Rosenberg was the field superintendent for
Sears and Roebuck for this area-Washington, Maryland and
Virginia, I should say-J\.fr. Rosenberg did not- call·
pa.ge 17 r me.
Several davs later I called back and I was still
unable to get Mr. Eklund, and I believe I talked to a man
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by the name of McMahon or MacMahon, I asked him to kindly
investigate this. I did not go out to the job for a "reek after
that, when I went there it was pretty well up and this same
man was there working on the chimney with a young fellow.
I asked him what they had done and if they had used any" ties,
he said they did not use the conventional kind of ties.
Q. Did he tell you what the new method was Y
A. No, he just laughed wh~n he said that.
Q. Did you see anything that would indicate ties or any·
thing like that on the premises¥
A. No, Sir, I have since of course, obtained a specimen of
tie. I had no idea up to the time the question was raised
what it was. I got a tie and made a careful search for a tie
on the ground like it or any kind of a tie. One of the men
said that no ties had been_ delivered. One, a short fellow, a
laborer and general mechanic, he was. As a matter of fact,
and in this connection this little laborer, who lives in the
community, the man who did the grading and who put the
crown molding around the garage, which was later torn down
and condemned, he did the grading and he called my attention ·
to some devices temporar·illy stored in the garage which I
have since then learned that they were technically known as
bearing· plates, and pieces ·of metal plate about the size of
my hand, rectangular shape, :fix~d to a bar about
page 18 r one inch ~n diameter, extending about two feet,
possibly, with big nuts and washers on them, they
were the ties sent out for the. walls; none of them were used
on the job, but I understand you do not use that form of ties
on that kind of structure.
Q. After the building was roofed and the veneering was ·
on, did you have an occasion to go out there when they were
studding for partitions f
A. Yes.
Q. What did you observe!
A. That was while they were shaping the house, before
they put the exterior brick work on; JYir. Scott 'vas with me,
they were putting the studding up from the bed room to the
bath room, and a few mornings later I was out there with
Mr. Norris, and we mentioned to Mr. Broadhurst, the man
who was in charge of the job, he had gone off the plans a
little, and he thanked me for letting him lmow and thanked
me very kindly for calling it to his attention, that he had
misplaced his print and had been unable to use it for two or
three days; he could not find it.
Q. The next time, with respect to the stairway, what was it
you observed on that occasion Y
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A. On the stairway-1\ir. Norris was a friend, and he was
visiting ·with me, I ~entioned to Mr. Norri~-but he is going
to testify.
Mr. Booth: Who was ~Ir. Norris1
The "\Vitness: l\fr. Norris is the gentleman I
page 19 ~ took in to work every clay, that ·was the only opportunity we had to drive by and see the progress
of the _work.
A. Oout'd. 1Ir. Broadhurst seemed to be somewhat concerned about the open stairway. One morning he said, "~fr.
Dobie, I an1 very glad you came by, I have been wanting to
see you about this stairway. The plans calls for sixteen
risers; I am sure they are supposed to be seven and a half
inches, but these risers are ten and if I put this stairway
there, it would go back of the hall and in the bedroom and
leave two feet head room upstairs to get to the attic". I
said, " This is unfortunate", and he said, "It is no thing but
an arc.hitectural blunder, I absolutely cannot get that stairw·ay there''. I said, ''That is extremely unfortunate, it is
up to Mr. Mitchell to work out some means of getting it
there". That morning I went up there before I went to my
o'vn office to talk 'vith 1\Ir. Eklund, and I told him about the
predicament, but he told me not to pay a.ny attention to the
men on the job, that they were nothing but ordinary mechanics, they were not supposed to know these things. lie
said, '' 'rhat stairway will be put there as you want it''. Three
or four days later we came out there and looked around and
Mr. Broadhurst was again perturbed over the stairway, on
this particular ,morning he had a piece of studding placed in
the position where the stairway would be, set as it should go
according to the plans. lie said, "That is all I can do with
it and I wish you would get Rosenburg or Eldund or ~fitchell
here.
page 20 ~ That night I called Rosenberger several times
at his hmne and called _him at his office, and left
word for him to call me. I called him twice that night frmn
Niiss Jean's- apartment, and left word to have J\{r. Rosenberger please get in touch with me promptly.
About a 'veek later I was over there and :Mr. Broadhurst
told me he 'vas leaving in a week or so, and that he was
going to leave the open stairway as a problem for the next
man.
'
·
Q. What was done with respect to the open stairway?
A. The stairway was-after the studding was placed, it
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was the last place to be plastered, lathed and plaste-red, I am
quite sure, and the built in ironing board, that· they had
unfortunately plastered up and did not put in, they finished
the ironing board.
Q. About the stairway, did they work out any·w·ay an open
stairway could be. put in there 1
.
A. No they used the exact structure that Broadhurst had
used as a temporary stairway to the attic, while the men ·
we.re there.
Q. Do you know whether or not materials were received
for the purpose of putting in an open stairway?
.l'1.. I started to say 'vhen 1\Ir. Broadhurst told me he was
going off the job, that very day I called the office and I again
talked to the young .man, Mcl\1ahon, and he said. that he certainly would get somebo~y over there and call me late that
afternoon. He· did call me, and told me absolutely
page 21 ~ Eklund had ·been over there and told me he would
call me, and see that that stairway would go in
there. The material had been order'ed and shipped to Alex.:
andria, and sure enough, two days later, the· balustrades and
risers and treads came.
Q. Is there ·an open stairway in tha:t house today1
A. There is not.
Q. Did·you consent in any way to a closed stairway?
A. No, sir; I protested vigorously.
Q. When you visited the job, did you see· anyone who was
supervising· the construction?
. A. No one, I never saw anyone there that 'vas a.ble to say,
"I am in charge of this job". The little carpenter, Broadhurst, he was responsible- for the roughing-in of the carpenter work, and shaping· the house for the brick 'vork.
Q. Did they make any representations that they were super·
vising the construction 1
A. The eatalog has it in it in bold type. All I had to do
was to sign the contract, forget it, and in t11:ree n1onths they
would hand me a key to the house, finished and in a satisfactory condition~
Q. Did you have any: occasion to have a supervisor to see
that the work was done properly1 -llad·yo1remployed a supervisor?
A. No, I did not.
Q. :\Vhat were your observations 'in respect to the chimney·
and· at what time' did you observe any deviation
page 22 ~ that might ·have occurred 1
A. In the chimney?
Q. Yes.
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A. The first inkling I had that was after ~fr. Broadhurst
had left and the bricklayer came to rough in the job, and.
they were fixing tlie hardwood floors; he left these places
blank for the two build in bookcases, 'vith the chimney protruding in the room, providing these recesses for the bookcases. I asked him what the places were for and he said
they we-re for the bookcases. I asked ·him if they did not
finish the whole floor in hardwood and he said no, I asked him
where the other part of the chimney was, and he said, ''I
do not know". They had not built the chimney right.
Q. In \Vhat respect did they deviate in the plans with respect to the.chimneyY
A. The plans, I have been told, and after very carefully
checking the plans showed the chimney was protruding from
the outside of the house, about one lepgth of a brick,_ I surmise
about. eight inches. I do not know what the depth of the
chimney would be. It was to go out into the room slightly
·to get these two built-in bookcases on each side of the chim.;
ney. It was an individual idea, and the stairway, more than
anything else. I wanted those two details expressed in a
house of my own.
Q. Any part of the chimney on the inside of the house?
A. Not an inch.
page 23 ~ Q. Are there any bookcases in the living· room
as· contemplated by the contract?
A. No bookcases there or any sign of them.
Q. Did you agree or consent in any way to this change Y
A. I absolutely did not. .
Q. Did anyone ask you about making the changes?
A. Never asked me.
Q. Did anyone ask yon about making the change in the
stair,vayf
A. Never a word.
Q. What observations, if any, did you-make in respect to
the placing of the arches?
A. About the middle or I should say around the first of
·November I formally notified Mr. Eklund unless supervision
would be placed over that house, I would take the whole matter up with Philadelphia. I did that at the suggestion of
the man called the finish man. It was one Sunday afternoon,
and he told me that he would be the finish man, or the man
who would go around after the house was presumably finished
and do whatever was necessary to ma.ke a finished job. I
jokingly remarked, "Yon have a good day's work when yon
come around to finish this one up". He said, ''You have a

.
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raw deal, you certainly have, and if I were you I would communicate with Philadelphia".
Q. Did you communicate With Philadelphia?
A. I did.
page 24 } Q. As a result of the communication with Phila..
·
delphia, or prior to communication with Philadelp;hia, did you ask that a check be made of the house by the
'\Vashington office 7
A. I did..
Q. Did they send anyone theref
A. They did not.
Q. After you communicated with Philadelphia, what action
did you get, if any T
A. They wrote me to the effect that a Mr. I-Iawkesworth,
''rhom I had not heard of, Mr. Hawkesworth would come to
see me, and he told me that he had received my letter that I
had written to Philadelphia, and that it had been sent over
to him, and he would be there. He signed the letter as g_eneral manager of the southestern division of Sears and Roebuck. Mr. Hawkes\vorth came over and I was quite sick
when I got that letter, I was sick in bed about two weeks.
I got in touch with Mr. Hawkesworth and he came over on
December 18th. I called him in the morning and I asked
him if he could come, and he· said y·es. He came over with
Mr. Eklund and I was there with several friends. There
were more folks over there, friends .of mine who had stopped
in to see the place, and Mr. Ha,vkesworth made an official
check-up at the time of the house.
Q. What, if any, con1ments did he make on the occasion
of that check-up?
page 25 } A. When he inspected. the basement there was
a pool of about an inch of water right where they
had laid out for a drain, the floor was sloped in the. basement towards 'vhere the drain was, outsid-e the basement
door and unfortunately, they did not slope it that way. They
sloped it towards the center. That is where the water col...
lects even now. He said I 'vas entitled to a better basement,
that Sears and Roebuck prided themselves on their ability to
erect an absolutely water-tight bas-ement. We went upstairs,
and he looked at the plaster work, and in the presence of
these people who are going to testify, he said the plaster
work was the rottenest job he had seen in all his life, and
his five year old child could have done better.
Mr. Eklund on that occasion, after Mr. Scott had inquired·
about it, said it would be taken. down and he would take an
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ordinary two by four board and drive t~n penny nails in it
and go' al~o'und and' scrape it down.
'
'
He severely cri.tized the telephone niche which I had helped
Mr. Mitchell plan. He said the plaster arch was all out of
plumb. I later found, 9u.t that ~he general mechanic I sopke.
of the man who g·raded the lot, did it, a.nd he ordered that
immediately remo:vecJ. He went outside and criticized the
brick work, the mortar courses, and said they were not in
any sense what I had asked f'or, and the brick sills on edge
were a most discusting sig·ht and would have to come out,
all of the brick sills.
Q. He -mf}de note of the defects as he observed them?
· A. Yes, l-Ie made note of the d~fects.
page 26 ~ , Q. \Vhat if anything did he tell you with respect
·· to "rhat ,he considered your right.s or ·with respect. .
to what he woulcl rproceed to have done? .
A. He· said I 'vas absolutely entitled to a good job, it was
un'fortun.ate f'o,r Sea'rs, ·Roebuck and myse.if, and in front of
these people lle said that I had .a right to expect a better
job, .then he called my atte11tion to Doctor Perry's house, and
said, ''That is ·a job we pride ourselves on".
Q. 'Did he· give any _instru_ctions to :&fr. Eklund with. respect
to correctmg tl1e conditions he found there t
A. He told ·1\fr. Eklund to come out there next day and
bring the best man ~1.e· could get, and finish the job up immediately.· "Giye 1\IIr. Dobie. 'vhat the contract calls for,
nothing more and nothing less''.
Q. 1\IIr. Dobie, can you identify that letter?
A. Yes, sir.
Q. What is the letter, on wbat occasion was the letter written?
A. That was, as I recall, the first letter I wrote to Sears
and Roebuck after I had formally notified 1\ir. Eklund that· I
was going to·a~k the Philadelphi~ office to look into the matter.
Q. What was this occasion that had the effect of having
~fr. Hawksworth come there?
A. Yes, ~fr~ Hawksworth was in connection with this letter.
pa.ge 27-4- r Q. ';rhis is the letter da.ted November 27, frmn
Mr., q~arles Q. J?obie, and reads as follows:
·
··
November 27th, 1931.
Sears, Roebuck & Co.,
Philadelphia, Penna.
Gentlemen:
I am very sorry indeed to have to write you in the nature
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of a complaint with regard to the house which you are erecting for me on Braddock Road, in Alexandria, Virginia. 1
want to assure you, however, in the hegimting that my opinion
of your great company has not chang·ed one bit. Therefore
n1y complaint is based solely on the indifference· and carelessness of some of the workmen ·who have been engaged in the
construction work.
I have. been pre-eminently pleased with the courteous a.nd
helpful assistance and suggestions rendered by your salesman, 1\!Ir. T. J. Nash, Jr., and have given him several names
of my friends who are planning to build, but who for the
present are with-holding their decisions awaiting• the outcome of my job. Indeed it is one of the friends 'vho is watching the progress of n1y house, and has reminded me of several
faults which must certainly be remidied. It seems that your
· ~Ir. Eklund and I are absolutely unable to agree and I suggest that you have some other member of your staff get iu
touch with me and go out to the job for an inspection. Uu.doubtedly much work and expense can be saved for you and
by such an arrangement I will surely derive more satisfaetion,
than by having things done wrongly and corrected later,
which of -course I s.hall insist upon.
I have not tiine nor space to mention all of t~e faulis. in
this communication, but I assure you that if you will have
the proper party get in touch with me we will be able::to
cover the whole situation in a short while. I would sugg~st
that you do not select anyone who is subservient. t~ ~Ir.
Eklund.
Very truly,

I
I

8/d

j

page 27-B

I
I

57

CHARLES C. DOBIE.

t

The Court: This is Plaintiff's Exhibit- #4.

Q. :Mr. Dobie, as a result of this inspection by :\Ir. llawks. worth, .what if anything, was done to put the house in ('Onclition in which he considered it should be 1
A. Nothing so far as I 'vas able to observe, exeept in the
brick sills. I purposely left my office early that afternoon 1.o
go over there to check up to see if Eklund had been there.
He 'vas not there, but all that could be seen that had bnen
done 'vas the drainage pipes which 1\fr. Hawkswurth declared
would coi·rect the water conditions, the drain tile from four
drain pipes carrying the 'vater into the road, and the brick
sills which were out of·alignment had been.marked with a pen.cil and the bricks chiseled off at the botton1 edge.
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Q. Does that condition appear today?
A. It is most unsightly and is there today. 1\Ir. I-Iawksworth wrote 1ne he had treated the bricks properly· so they
were all right now.
Q. 'Vas nothing done with respect to the stairway?
A. Not a thing.
Q. vVas anything· done with respect to the chimney or fireplace?
A. Not a thing.
page 28 ~
Q. "\Vhat, if anything, was done to the telephone
recess~

A. They tore out the plaster arch W'ith a little frame base
to it and afterward installed a ready-made box affair a rather
than chimney arrangement which is not at all in accordance
with the plans.
Q. Did they ask you about that T
A. No, they did not; 1\Ir. Ifawkesworth directed Eklu1~d to
se-e that that was p1'operly executed.
Q. During the course of the consideration of the contract
and the estimate, was anything said about the kind of brick
that was to be used, the con1mon bricks f
A. Yes.
Q. "That?
A. lVIr. Nash very kindly-! gave Mr. Nash an idea of the
kind of brick I wanted and he very kindly went with me to a
place on '' l{'' street, between 17th and Connecticut Avenue
and showed me this brick that was made by some ·Cleveland,
Ol1io, con1pa.ny; as far as the type of the brick 'vent it was
entirely satisfactory but the glazed surface was objectionable, and the price of the briek was thirty-two dollars a thousand. I told l\fr. Nash that wasn't the briek I wanted, the
brick I had in mind was a. dull finish red brick and I later
caUed the Hydraulic Briek Company. ~Ir. Elliott, the salestnan, brought up a brick, and sure enough it was their Ify-tex
brick nu1nber one that I had in mind all the time. I went
up t0 the office and told Mr. Nash not. to use those other
bricks, not to do anything about it, that I would decide on the
IIy-tex brick number one. The Hy-tex number
page 29-A ~ one was s-elected and ~Ir. Nash suggested that I
write him a. letter tha.t I had selected the brick
and designate the type, 'vhich I did, of course.
Q. Can you identify this paper which I hand you f
A. Yes.
Q. What is itT
A. This ·is a copy of the letter stating that I had decided
on Hy-tex lnick at twenty-four dollars a thousand, and asked
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them to lay it with one-quarter inch white stainless cement
joints.
:rvt:r. Phillips: I offer this in evidence and read it into the
record as follows:
August 20th, 1931.
Sears, Roebuck & Company,
Connecticut Ave. & L--St., N. W.,
V\Tashington, D. C.
Gentlemen:
I have definitely decided on the brick known as "Hy-tex"
# 1, which is a product of the Hydraulic Press Brick Company, the price· of which is quoted to me at $24.00 per thousand. The· brick in question is a dark red faced brick, and
to my mind is superior to the Ohio brick which you will recall, sells for $32.00 per thousand.
I am quite sure that this brick, laid with a 1/4 inch white
.
stainless cement joint will make a very attracpage 29-B ~ tive job, and you may proceed with a revised
estimate, based on the difference in the ·cost of
the two bricks.
. Very truly yours,
Mr. Booth: No objections.
The Court: This is Plaintiff's Exhibit #5.
Q. Was white stainless cement used in those joints?
A. Absolutely not. .
Q. Did you ask anyone on the job during the course of
construction in respect to the use of white stainless cement?
A. I did.
Q. What reply, if any, did you get?
A. The morning I alluded to a while ago when 1\Ir. Sutton
accompanied me out there a.nd I met Mr. Broadhurst for the
first time, t.he bricklayer I am speaking of, and that was the
morning I discussed 'vith him the salmon brick and he dropped
one. He commented on the fine quality of the brick for the
outside of the house, I said, ''yes, I am very well pleased
with it", and he said, ''I notice you want a. quarpage 30 ~ ter-inch white stainless cement joint'', I said,' 'Yes,
I do, I 'vant it to ·contrast with the dark red brick".
He asked me, "Don't you think a three-eighths inch joint
would be· a little better?'' I told him, ''No, I have even
discussed that with the Hydraulic Company and at their
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advice I am having it made one-quarter inch of the stainless
cement. l-Ie replied, ''That comes already prepared, so you
won't have to worry about that".
Q. "In· respect to the used brick, during the course of discussion 'vith ~Ir. 1\Htchell in respect to the used brick, what
if anything was said about the estimate \Vhich he was giving
you on those bricks Y
A. That was not Mr. ~iitchell.
}Ir. Booth: \Vho is !Ir. l\Iitchell·f
Mr. Phillips: The architect.
A. (Cont'd) That was 1Ir. Doyle.
Q. In Mr. ~:I:itchell 's office?
A. No, in his own office, estimator he estimated all the
costs and materials; he represented hin1self, that is, he called
me in his office and told me that he had based his estimate
on brick at twenty-four dollars a thousand instead of thirtytwo~ lie referred to that particular item and then he said,
''I want to discuss with you the quality of the brick for the
facing of the basem~nt ". And I said, ''Can't we use the
same kind of brick 1" He said, ''You could but I would not
advise it, you can get better hartnony and better moisture resistance if you will use a brick which \Ve can get
page 31 ~ for thirteen dollars a thousand; possibly \Ve .could
·get it from ele.ven to thirteen dollars. We will
furnish dark red brick that will look very well; on the basis
of that we will exthnate the cost of the basement''. This 1w
proceeded to do.
Mr. Phillips: If your Horor please, I understand there is
no objection to the introducing of the Building Code of the
District of Columbia. The contract provides this house shall
be built in accordance with the Building Code.
Mr. Booth: Your Horor will see what the blueprints have
to say with respect to the Building Code of the District of
Columbia; In ot~er ·words, we consent to the introduction of
the Code. I understand 've will get to that later.
Mr. Phillips: I understand it ·was ~lleged in the Bill of
Complaint, and the ans\ver admits it, that it was built in accordance with the Building Code of the District of Coh1n1bia.
The Court: The only thing·on the blueprints is ''Designed
in accordance 'vit.h the Building Code of the District of Columbia'', is that the point?
'h£r. Booth: That is right. In our answer ·is stated an an-

Charles C. Dobie v. Sears, Roebuck & Company.

61

swer to the 13th paragraph of your bill this defendant states
that this was done, and that is the only reference made to
the Building Code.
page 32 ~ ~Ir. Phillips: And that the building was to be
erected according to the Building Code of the District of Columbia.
- 1\ir. Boothe: Referring to the bric.k work and the tying
Ill.

~ir. Phillips: The contract, and the blueprints as part of
the contract.
1\:fr. Boothe : . A. nd asked that it be designed in accordance
with the Building Code.
1\:fr. Phillips : I ofrer this in evidence.
The Court: It is ac~epted and marked Plaintiff's exhibit

#6.

Q. ~{r. Dobie, did you make any observations with respect
to the stairway in the basement'
A. Yes.
Q. What were your observations 1 .
A. \\7ell, it is quite in1possible to go down ~vithout bmnpiJig.
your head.
Q. And in respect to the mantle in the living roon1; what
type of mantle is used there· 1
A. I said a very attractive mantle, no detail for the mantle,
but I certainly wanted a heavy shelf, and 1\Ir. Nash represented that it would be of two inch oak.
Q. Do you know 1vhether or not B-X Cable was used in
the basement 1
·
A. .A.ll through the basmnent.
page 33 ~ Q. Do you know whether or not the window
frames are securely placed in the ba::;muent '!
· .li.. They are not; when it rains it leaks in there, and tlw
mortar is out in spaces.
Q. Do you know whether or not. the outer frames of th<! ·
door entering the basement are s·ecurely attached?
A. It is not. It is not the sized door for the spaee, and
is packed in 1vith a lot of plaster lathes and carelessly driven
in.
Q. What c9mplaint, if any, did you. have with respect to
the kitchen ca.bJnet "?
·
.
A. A.ccording· to the carpenter it ''ras another architeetura1
blunder. He could not understand why the plans should calJ
for a sink sixty inches and two three foot cabinets to be pla~ed
in a nine foot space, but they :finally cut them down and put
thmn in, over and above n1y protest.
·

~
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Q. "\Vhat kind of hardware did you expect in the house Y
A. The famous kind known as La Tosca.
Q. Did you get it in this house1
A. No, I did not.
Q. Do you know what kind it is 1
A. I was unable to find any name on it.
Q. You had a. complaint as to the operations of the plumbjug fixtures in the bathroom, what c01nplaint was made, what
·
did you complain of with respect to that 1
page 34 ~ A. There is installed in that bathroom what is
known as a Sloane valve rather than the regular
flush tank arrangement, and tha.t thing is operated by a
plunger chamber, three inch chan1bers by four feet long. This
plunger is released at the top by a handle and this plunger
pushes the 'vater down, that was omitted from the house and
was put in only last 'veek.
Q. W11a.t was necessary to do in order to put it in?
A. Tear the plastering out of one side of the clothes closet.
Q.,. With respect to the flooring on the front porch, what does
the contract provide for?
A. Provides for a block porch, and the understanding was
I might select any tint I might wish.
Q. Were you called upon to select any tint~
A. No.
Q. Are there any blocks there?
A. No.
Q. What kind of a surface is it?
A. Ordinary flat concrete surface.
Q. Is there any difference in the mortar used in the front
steps and the walls of the building?
A. A very great difference.
Q. What difference is there?
~-'\... The steps only placed there since the filing of this action;
and as I remember it, only within the past month
page 35 ~ or so.
Q. vVhat color is the mortar1
A. Rather white cement; looks as though they 'van ted to
finish it out in 'vhite. It is an awful contrast to the dark
gray mortar joints on the building.
Mr. Boothe: I object to the witness's conclusions.
The Court: Sustained as to what he said they were trying
to do.
Q. Have you noticed any defect, if there is any, in the slate

roofY
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.A.. Yes, especially on windy days, and the slate· rattles
terribly. Quite a few pieces of slate are chipped and broken
and not at all securely fixed.
Q. How is the weather stripping installed in the house T
A. In a. manner in which no one who has inspected the house
has ever seen before. I certainly never did. The weather
stripping is nailed to the outside of the bottom of the window, and nailed across with a whole series of nails, quite
visible to the eye·; every window in the house is made that
way. The weather stripping is placed that way; it is rather
an unusual way and I have never seen that particular kind
of weather stripping.
Q. Do you know whether or not the contract provides for
giving· a white coating to the basement walls on the inside?
A. It does not.
Q. Has such a coating been given those walls Y
A. It has.
.
page 36 ~ Q. When was it given, before or after the filing
of this suit.
A. After.
Q. At the time of the building of the house, was any provision made for the installation of a drain in the basement?
A. No, there was not.
· Q. When was such a drain put in the basement Y
A. After Decen1ber 13th, the day Mr. Ha.wksworth inspected
the house and discovered all that water. That was on Sunday, the following Saturday it was put there, and the man who
put it there actually worked in two inches of water in the
basement to get it in.
Q. Mr. Dobie, have you been consulted during the course o£
construction or were you consulted in any respect as to
making any changes in the house?
A. No.
Q. Such changes, if any, as were made, were they made with
your knowledge and consent?
A. No.
Q. Is the house as it presents itself today the house you
expected to get by virtue of this contract?
A. No ; most assuredly not.
Q. Are t11ere any essential differences between the house
as it stands today and the house you expected to get by this
contract that affects your purpose that you wanted the house
for~

A. Yes.
Q. In 'vhat way?
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A. I am extren1ely dissatisfied ·with the basement, the stairway, the chimney and the mortar
courses, the careless way in 'vhich the bricks 'vere laid, in
fact, with the plaster and rnore disgusted than ever with the
knowledg€ that they used a soft unsafe brick in the foundation wall, which I purposely wanted finished with hard brick.
Q. Is there anything that could be clone that you have been
advised py Sears and Roebuck to correct the stairway f
A. No.
Q.· Is there anything which you hav-e been advised by thern
that can be done •to correct the chhnney condition7
A. No.
Q. Is there anything that you have been advised by them
that can be done to correct the basernent wall conditions?
A. They have several tin1es said that· the basement walls
absolutely could not be corrected.
Q~ llave they n1ade any effort whatsoever to correct the
conditions so far as provided by the contract for the marking
of the front proch in blocks t
A. No.
Q. Have they been able to g;ve proof or been able to give
you any assurance that those 'valls have been properly tied 1
A. No.
Q. Have they shown you any evidence that they are tiecll
A. They have not.
page 38 ~ Q. Have they put in the telephone cabinet as
was provided by the contract?
A. They have not.
Q. Have they corrected the plaster condition and the arches
in the house?
·
A. They have endeavored to fill in the original cracks which
occurred in less that one week after the plaster had been laid
by ~pplying· some kind of plaster.
Q. Are the arches today regular or irregular~
A. Irregular.
Q. Have they corrected the n1ortar courses on the surface
walls?
A. No.~
Q. I-Iave they rnade any effort to correct those mor·tar
courses1
A. "\Vell, I can't say that they have rna de any effort. The
only ·efforts they have n1ade to correct the surface walls is
what :hfr. Hawksworth did to the brick sills.
Q. Did they give you any assurance that those walls could
be corrected except by tearing- them down!
A. No, they did not; of course, on one occasion 1vfr. l\{cCarthy said they n1ight be corrected in that way.
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Q. lVIr. Dobie, how, if in any way, have the deviations and
defects in this building affected your plans~
A. Very seriously; the effect has been that I
page 39 ~ was to be married on February 15th and I was
.
going to live in that place, ·which was promised me
December 15th and then January 15th, it caused an unnecessary delay in my marriage, and has taken nn1eh of my time
from my office; and besides that has caused me considerable
worry; worried me so for a while that I lost weight; I lost
twenty pounds inside of a month.
Q. Did you endeavor to cooperate 'vith them to the end
that you would get the building you wanted~
A. Absolutely, and in that connection let me say that Mr.
Rosenberg, the gentleman who was the field superintendent,
or was until they changed their mode of building houses, he
cam·e to n1y house on Saturday afternoon, before they started
to excavate the following Tuesday; he introduced hin1self to
1ne and said he would be in charg·e of the job; would be out
there every day and would be glad. for Ine to cooperate with
hiin, that I would always find hiin there and he told 1ne how
I could reach hin1 there, or at hon1e or at the office; I have
never seen 1\Ir. Rosenberg f.rom that day to this, and I have
attempted to get in touch with him a dozen times.
Q. Did 1\Ir. 1\IcCarthy or 1\Ir. Eklund or .Nir. I-Iawksworth,
either one of them, give any explanation to you fo1: these
deviations and these defects·?
A. Yes.
Q. What explanations were given~
A. On January 22nd, ~Ir. l\IcCarthy can1e down
page 40 ~ fro1n Philadelphia for the purpose of making an
inspection; he ca1ne to my office and introduced
himself and told me he came as .Sears and Roebuck repres~nt.:.
ing-. that he was authorized to do anything; he was their
adjuster for the whole district; and he came fullv qualified
to wind this thing· up. We were on the lot the tiext afternoon, 1vir. Lecf ancll\Ir. Norris, both of whom will testify, and
1\Ir. ~IcCarthy said at that tin1e, ''Gentlemen, frmn what I
have learned and abservecl, this place has lacked proper supervison; it is indeed unfortunate".
Q. ~fr. Dobie, has :Mr. l\icCarthy or anyone else connecter~
with Sears and R.oebuck, g-iven you any assurance that they
can give you that house as provided by that contract~
A. They have not.
1

~Ir.

Phillips: I think that is all.
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CROSS EXA1\1INATION.
By 1\fr. Boothe:
Q. ~Ir. Dobie, you are the chief clerk of a law office in Washington?
A. Yes.
Q. You are familiar with contracts, more or less, are you
not~

A. I beg your pardon, I am not.
Q. You are not~
A. No, Tam not.
page 41 }- Q. You never had occasion to consider any contracts~

A. No, sir, 've maintain a very large office of clerical workers, for instance, we have eight or nine stenographers, bookkeepers, draftsmen, searchers, et cetera. I am over the
clerical force of the office.
Q. Your name appears on that stationery as a member of
the firm, as an associate~
A. Yes.
Q. And yet you say you are not familiar with contracts Y
A. I an1not, I have nothing to do with the legal work in that
office.
Q. ~fr. Dobie, from your _o,vn g·eneral experience yon know
that you cannot take the part that suits you in a contract
and leaYe out a part that does not suit you?
A. I should assun1e that was true.
Q. The contract you have here in evidence states under
pargin.Q that ''the basement walls are to be parged with cement and asphalt. This is a customary practice, it is not guaranteed watertig-ht. Should some other 'vaterproofing method
be selected, same is to be done at the expense of the owner".
That has been done, the parging of the walls~
A. I cannot answer that, I am not qualified to answer
wl}.ether the walls have been parged.
Q. Putting it on the outside of the walls of the basement
base one inch to protect the outside walls from dampness 1
A. I would be wilJing to admit that they did
page 42 }- that; it seems to me that I did see them plaster up
the walls below the grade line.
Q. Then, if that has been done, and is in accordance with
the contract, that part of the work is in accordance ·with the
contract, is it not Y
A. I suppose that fulfills that part of the contract"!
Q. Now you said something about the brick used in the foundation, does not the contract expressly provide that used brick
m~y be usedY
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A. It does.
Q. You said that you made a complaint, do you know that
four thousand of those bricks approximately were turned
down and removed from the jobV
A. I assun1ed they were, I was promised they would be.
Q. If we assume they were, that complies with your
'vishes?
A. As far as those four thousand not being used in the
f ounda tiou.
Q. If the other bricks used in the foundation were good,
used bricks, and were properly laid, that fulfills the contract,
does it not?
A. If that were true, that would be all right, they were
not good brick.
Q. Did you not state to a number of wo.rkmen
page 43} around there when the foundation was completed
and the work ready for the first floor joists, that
you "Tere entirely satisfied with the " ork so farY
A. Positivelv I did not.
Q. You n.ever said that to anyone?
A. No, sir, I did not.
Q. In order that I might possibly refresh your memory,
did you not tell Mr. 1\tfillard Broadhurst in the office of
Sears and Roebuck in Washington, when about two-thirds of
the brick ·work was completed, th.at you were satisfied .and
ready to testify when it wa~ completed?
A. What brick work?
Q. All the brick work?
A. No, I positively did not.
Q. Did you tell him you expected to write Sears and Roebuck about it~
A. I did not, I told him if the house was found to be satisfactory I would do it; if the house proved satisfactory, I
would gladly give him a testimonial.
Q. Where did that conversation take place?
A. In the office of Sears and Roebuck.
Q. When 'vas thatY
A. Before the house was started.
Q. Did you tell 1Ir. Earl Broadhurst, when the brick
'vork was completed that you were entirely satispage 44} fied with the jobY
A. I most assuredly did not.
Q. Did you tell 1\fr. Rosenberg when the foundation was
completed that it was satisfactory?
A. I have never seen Mr. Rosenberg as I have just testi..
fiecl from several days before they started to dig the iounda·
. tions until tliis day, I never saw him but once in my life.
1
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Q. You said you ·were not an expert on brick; how do you
tell salmon ·brick~
A. Your man Broadhurst sho,ved me what a salmon brick
was; he picked one out of a pile and dropped it and it
crumbled up; that was my first information.
Q. ·Your only objection was, that if you could pick it up
and drop it, and it broke, you did not want it in the foundation?
A,. No, sir.
Q. Do you remen1ber a conve1·sation sometime between
October 5th and the 12th with Mr. Eklund andl\ir. l\icCarthy
on the property7
A. ~o, sir. Is l\Ir. 1vlcCarthy this same gentleman here'l
Q. Yes.
A. No, absolutely not. I n-ever saw ~fr. l\icCarthy until
sometime in J·anuary.
Q. You never saw him until January¥
A. Absolutely not.
.
Q. You say that there was a change made in
page 45 ~ your oil burner j
·A. There was a different furnace selected.
Q. In other words, the original plans contemplated their
own oil burner, and you wanted the Silent Automatic and you
finally selected the Silent l\Iay 'l
A. Yes.
Q. With 'vhom did you discuss that change 1
A. With ~Ir. Nash.
Q. And you did not discuss that change on .the property
with 1\ir. Eklund and l\ir. McCarthy?
A. Absolutely not.
Q. You had no conversation 'vith them~
A. No conversation 'vhatever.
Q. Was it not true, lVIr. Dobie, I want you to refresh your
1nemory, at the same time you had a conversation on tho
property with these gentlen1cn, I contend and you say it was
not 'vith thmn, you discussed the question of the chiJnney 1
A. Absolutely not.
Q. And then you want to state to the Court that you never
discussed the chimney with anyone?
A. Not with a singl~ soul except. with 1ny friend, nir. Norris,
and the man who tri1nn1ed that house.
Q. The original cbinuu~y contemplated a brick fire-place
and brick mantle, did it not 1
A. No, sir.
page 46 ~
Q. It did not 1
A. No, sir.
Q. :-\Vhat was it1

~~----

------

Charles C. Dobie v. Sears, Roebuck & Company.

·69

A. It contemplated a plaster formation coming out from
the brick, it was definitely understood that we did not want
a brick chimney coming out; of course to be plast~red there in
conformity with the plastering in the house, the mantle
piece, across.
· Q. With whon1 did you have that arrangemcntY
A. With 1\ir. Nash, \vho is as far as I am concerned Sears,
Roebuck and Company, in connection with working on the
plans and selecting materials.
(~. If the plans do show a brick 1nantle and fire-place, then
this arrangenwnt with you, \vhich you had with 1\{r. Nash,
was dian1etrically opposed to the plans Y
A. Yes, sir.
Q. You have no recollection of a conversation with ]llr.
Eklund and· :M.r. 1\!IcCarthy, when you discussed putting in a
colonial mantle instead of a brick n1antle?
A~ I never heard of ~fr. ~IcCarthy until January, I never
saw this gentleman before.
Q. vVhy did you say a few minutes ago that you protested
about the mantle piece because you expected to have a two
inch oak shelf t
A. Oh, I protested this n1antle frame arrangepage 47 ~ ment, I absolutely would not have had anything
like that aside from the deviations fro1n the plans,
I would not have permitted that to stand; I would not want
anything as cheap as that in a supposedly expensive house.
Q. That mantle was painted in accordance with your arrangements 1
A. I never had anything to do \vith it, ev-erything was to
be white in the house, that was definitely agreed. I think
the contract will say ivory and mahogany.
Q. That 1nantle was painted mahogany on top and ivory
on tho bottom~
A. Yes.
,
Q. Not in accordance with your directions?
A. Absolutely ·not.
_
Q. Do you know ~Ir. Smith 1
A. No, I do not know hhn by that nan1e.
Q. Now you say you did not have anything to do with any
alterations or changes in that stairway?
A. I did not.
Q. \Vhen you sa"r they were building a closed stairway did
yon protest this to anyone?
A. I did, al)solutely; I protested to :\Ir. Eklund nnd Mr.
:Mitchell and tried a dozen times to reach Nlr. Ros-enberg.
<.J. N o'v the 1nan who was doing that building
page 48 ~ was- Nlr. Earl Broadh.urst?
·:
' .I :

I ~·-
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.A. ~Ir. Booth, there were two Broadhurst brothers there,
I do not know which one.
Q. I am talking about the carpenter whose name is Earl
Broadhurst f
A. Yes, sir.
Q. Do you remember a conversation you had with Mr.
Broadhurst about the time when it was necessary to begin
work on this stairway, calling your attention to the fact that
it would show a break in the ceiling in the hall if that stairway were put inY
A. Across what hall¥
Q. The main hall.
A. No.
Q. You are right; the little hall1
A. That is the occasion I told you about the rafter in order
to straighten out across that little hall.
Q. The only object of the stairway was to get up to the unfinished rooms under the roof, there 'vere no bedrooms!
A. Ultimately there 'vould have been there.
Q. Perhaps.
A. Undoubtedly, there is no question about that.
Q. It is a bungalow type house?
A. .A bungalow type house, but substantial and
page 49 ~ large enough to accommodate other :finished rooms.
Q. \Vith very low edges¥
. A. Two pretty good roon1s, at least one big one.
Q. 'Veil, do you remember 1\tir. Broadhurst talking to you
on that ·subject?
A. On the subject of the stairway 1
Q. Yes.
A. Several tim~s; he complained it 'vas impossible, architecturally impossible, that is what he told me. The contract
calls for sixteen risers.
Q. Do you recall that he marked off a stair, and markecl
off how it would look Y
·
A. No, he placed the rafter to show the steepness of the
stairwav.
Q. You do not remember telling him you had decided to
have a closed stairway?
A. No, sir; absolutely not.
Q. ~Ir. Dobie, did you ever go to the Washington office and
talk with lVIr. Livesey about getting· a mirror door for the
stairway or talk to him about it on the telephonef
A. No, sir; I never called anyone by that name in my life;
I called Mr. Nash more than once about the mirror door that
was placed in the bedroom. 1\'Iiss Jean, 'vhen she went over the
plans, she inquired of 1\tir. ~ash if that door would be a bev-
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eled-glass door, and he answered that all of their
mirror doors were beveled-glass. I had quite some
conversation over the phone with several of them

as to that.
Q. You did not have any conversation with reference to
getting a mirror door for the stairway¥
A. No, sir.
Q. There is a mirror door th-ere f
.A. Th-ere is a mirror door there.
Q. But you had no conversation with anyone about that Y
.A. No.
Q. Why was it put theret
A. There was a door to be put at the top of the stair and
weather-stripped, an attra~tive door, as ~ir. Mitchell put it,
not a mirror door.
Q. Did you suggest to 1\Ir. Broadhurst that he build out
the attic floors two or three feet over the stairway so that you
could hang a curtain from the bottom of stairway 7
A. Yes, sir.
Q. Is there a closet at the bottorr1 of that stairway!
A. Not that I know of; a closet on the stairway?
Q. At the bottom or at the top; did you say you did not
suggest that he build out the attic floors two or three feet
over the stair 'vell to hang a curtain over the projection to
form a closet at the bottom of the stairsf
A. On the contrary, I often wondered why it was there.
Q. You never discussed with Mr. Broadhurst,
page 51 }- the man who was in charge of the carpenter work,
about a ~losed stairway?
A. Only in the nature that I have just said.
Q. You were out there four or five times a week1
A. No, sir; I averaged three times a week, and possibly on
Sundays.
Q. 'Vhen you went there several times a week, why didn't
you tell them not to do any more work, why didn't you tell
him not to do it f
A. I protested to Washington.
Q. Why didn't you protest it to J\'Ir. Broadhurst f
A. He didn't do it; when the time came to erect it, he said
he would leave it for th-e next man.
Q. He did not leave it, Mr. Broadhurst built it.
A. I never saw Mr. Broadhurst on the job any more.
Q. You went there two or three times a week, and you did
not tell the man you did not want the work done'
.A. I got there ·before the men were on the job, I did not
see the men two or thre~ times a 'veek; sometimes I would
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go down as late as eig·ht o'clock at night and use a flash light.

I had to··make a special eff.ort to see the men on the job.
Q. Now about this chimney which you say projects further out than it should project on the plans; if that brick fireplace were moved back, so as to give more room in the living
room· it would necessarily throw the chilnney that much further back?
A. That would be necessary.
page 52 ~ Q. In other words, if the brick fireplace were
n1oved back, the outside chimney would have to be
moved back?
A. That is right.
Q. If that had been done the brick chimney w·ould necessarily he where it is today, either with or without your consent¥
A. Yes·.
Q. "\Vhen, or about ·when was that fireplace job started Y
A. The fireplace job~
Q. The brick chimney?
A. I tell you frankly I cannot tell you 'vhether the chimney was started along with the house or not; I did not see
any of the brick work done, except possibly two feet, as I
stated back there; 'vhen I was out there with ~fr. Webster
and Mr. Lawler. I did not see it any more until it 'vas up.
That is when I got in touch with :Nlr. Eklund.
.
Q. About when was the work done on the house~
A. On the house 7
Q. Yes¥
A. The excavation started on Septe1nber 22ncl
Q. Just about three 'veeks after the contract was signed?
A. Just about three weeks.
Q. When did you n1ake any official con1plaint to Sears and
Roebuck?
A. What do you mean, official complaint?
Q. When did you write to them, that there were
page 53 ~ certain thing·s that you did not like? You introduced a letter and I an1 asking you when your
official complaint was made 1
A. I considered that the complaints I had made to M:r.
Eklund official. It was after, of course, I had forn1ally notified him l w~1s going to write to Philadelphia, and I should
say up to N ovmnher son1e tilne.
Q. A letter of N O\"ember 27th, which has been introduced
was your first official con1plaint direct to .Sears and Roebuck?
A. The letter that has been introduced?
Q. Yes¥

----
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A. The first official complaint to Sears and Roebuck in
Philadelphia but not to Sears and Roebuck in Washington,
I consider~d l\1r. Eklund as Sears and Roebuck because he
signed the contract on behalf of Sears and Roebuck.
Q. In this letter of November 27th, did you 1nention anything about the stairway or the ~bhnney?
A. I do not recall that I did.
Q. Nor the salmon brick in the foundation?
A. No, I did not.
Q. Why not?
A. Because the purpose of my letter was to ask them to
send someone down here apart fron1 the Washington office to
inspect the house. I do not remember the exact contents, I
believe that is the object.
.
Q. You stated in this letter that you wanted to
page 54 ~ · assure them that your op.inion of their great company has not changed a bit·¥
.
A. Absolutely.
Q. Named the people who were helpful and courteous, and
the assistance rendered by their sales1nan?
.A... Yes, sir; that is exactly right.
Q. But you had not time or space to n1ention the entire
faults, but if they would have the proper party get in touch
with you, you would he glad to cover the ·whole situation 1
A .. ·Yes.
Q. At that time, did you have any idea that the house would
have to be rebuilt1
A. No.
Q. Was the chimney built at that thne?
A. Yes.
Q. The stairway built at that time 7
·A. I cannot say.
Q. The brick work done?
,.
A. Absolutely; it n1ay be possible that all that was done.;
that was my object in getting in touch \vith that office, 1
couldn't get any satisfaction with thein here.
Q. If you thought the brick work \Vas so constructed it
would be necessary to wreck the whole building in order to
n1eet your wishes, you would have told them; if they would
have their representative g·et in touch with you,
pnge 55 ~ you could get adjusted in a short tin1e?
A. Absolutely; absolutely.
Q. Now lam handing· you herewith what purports to be a
letter fron1 ·you to Scars and Roebuck at Chicago, Illinois,
·under date of December 14th, 1931, and ask you if that is your
letter~
·
A. Yes, sir; that is n1y letter.
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Q. I am handing you another letter under date of December
29, 1931, to ~Ir. T~ T. Hawkesworth, and ask you if this is
·your letter "1
A. Yes, sir.
Mr. Booth: ~:lay it please your Honor, I would like to offer these letters in evidence or read them into the record
and n1ark them for identification Defendant's E·xhibits A and
B, the letters reads as follo·ws:
December 22, 1931.
Mr. T. T. Hawkesworth,
c/o Sears, R.oebuck & Co.,
11.05 Connecticut A venue,
Washing-ton, D. C.
Dear Sir:
Referring to your telephone conversation of this afternoon, my purpose in referring my complaint to the Chicago
office of your company was that I felt convinced that I could
not hope for the satisfaction 'vhich I had expected to receive
from your local office. For the past four or five weeks I have
been virtually disgusted with the poor workmanship which
has been done on my job and although I have constantly endeavored to cooperate in the most courteous and patient
manner with the various men in- charge, it seems that all of
my trouble and waste of time has availed me nothpage 56 ~ ing. On the contrary, I am confronted 'vith a terrible disappointment, as you are no doubt aware,
at the 1nanner in which the erection of the job has been executed.
Then, too, I do not. think that certain remarks which have
corne from you and Mr. Eklund l1ave been at all necessary.
For instance, the statement'' Sears, Roebuck & Company have
a whole lot more in the job than you" would certainly seem
to be uncalled for, especially uttered in the presence of at
least a dozen of n1y personal friends. On another occasion
while endeavoring· to straighten out some detail with Mr.
Eklund, he impatiently informed me that I had more than the
usual ntunber of changes to my plans 'vhile they were in process of being prepared. Frankly, I have been under the impression that 'vhatever time was consun1ed by your architect
in assisting or aiding me in bringing to a finality my plans,
has been accounted for in the final estimate rendered me.
Today you expressed some surprise that I had been in,form·ed by your office before contracting for the job, that the
house would be <:on1pleted at the very most within four months
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from September 15th, which would be January 15th for the
date of completion. I do not know why you should feel SO·
surprised that I expected this job to be completed within four
months, especially when you consider th~t not a single day's
work "ras lost thro.ugh bad weather. In the immediate vicinity of my lot several houses have been started since mine
and are no'v already occupied.
As I understand the arrangement, I am supposed to begin
monthly payments on January 15th, and I am wondering
whether your company really expects to begin payments while
the house is in such an unfinished condition and can hardly
be completed for sometime after January 15th.
If I have caused you any embarrassment by writing Chicago, I am truly sorry, but I am sure that you fully appreciate the keen disappointment which I have experienced so
far in the job, and I assure you that if I could possibly have
derived any cooperation from your office, I would never have
resorted to the Chicag·o office.
Yours very truly,
CHARLES C. DOBIE.
CCD/lvt
page 56-A~

''EXHIBIT A.''
Dec·ember 14, 1931.

Sears, Roebuck & Co.,
Chicago, Illinois.
Gentlemen!
I am taking the liberty of enclosing herewith a copy of
a communication 'vhich I addressed to your Philadelphia office under date of Nov·ember 27, 1931, and a copy of a com·
munication 'vhich I received in answer to my letter from your
Washington Office dated December 2, 1931.
Upon receiving the letter from your Washington office, I
got in touch with Mr. Hawkesworth and arranged an ap ..
pointment for the afternoon of Sunday, December 13, and he
made an inspection of the job in question. He very frankly
admitted in the presence of a least a do2en of my friends that
the plaster job "\vas the worst he had ever seen. The house is
a bungalow made of red faced brick with sills .brick on edge.
Practically all of the sills are out of alignment and many of
my friends hav~ strongly criticized the careless manner in
which they have been placed. Numerous other faults are
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present in the structure and I am not at all satisfied 'vith the
manner in which the job has been executed. In my letter to
your Philadelphia office you will note that I suggested that
some other member of your staff make an inspection of the
job. I would certainly have preferred soneone other than
:M~r. Hawkesworth since he is closely connected with 1\Ir.
Eklund and will probably pass up many things which 1'Ir.
Eklund has himself overlooked.
It is certainly obvious that the only 'vay in which the plaster job can be corrected is to tear it completely down and do
the job all over ag·ain. This indeed is unfortunate since all
the hardwood floors have been placed and all of the trim has
been completed. All who have watched the progress of this
house have been amazed by the loose 1nanner in which thing·s
have been run and the carelessness and indifference on the
part of many of the worlnncn who have been engaged on the
job.
The contract calls for completion by January 15, and in the
meantime I sincerely believe it would be to both the advantage of your company as well as n1yself, to have soneone detached from the 'Vashington office n1ake an investigation of
this job at once as I am in no 'vay satisfied with what has
been done although I have striven in every possible manner
to cooperate with your Washington office in the erection of
this house.
Yours very truly,
CHARLES C. DOBIE.
CCD;lvt
page 57

~

Q. Now in either this letter of December 14th
or of December 22nd, did you make any complaint
to Sears and Roebuck about the location of the stairway or
the chimney o?
A. No, sir; the day before I n1ade that to 1\ir. Hawkesworth
in person, on DecCinber 13th. He was out there and inspected
the house.
Q. So that both of these tw·o 1natters which you say were
most i1nportant, the stairway and the Inantle, were not mentioned in any letter up to January 1, 1932 ~
A. In any lett-er?
Q. Yes¥
A. 'V ell, I have not reviewed tny correspondence and I cannot answer that, but they 'vere certainly presented to the
Washington office on nun1erous occasions long before that,
and they were presented to ~Ir. l\fcCarthy in January.
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Q. I am handing you what purports to be a letter from you
to Sears, Roebuck & Company, Chicago, Illinois, dated December 31, 1931, and asking· you to read that and state if that
is a copy of your letter to the best of your knowledg·e 7
A. Yes, sir; that appears to be a copy of my l-etter.
Q. I am handing you what purports to be a letter, the original letter, fr01n 1\{r. T: T. Hawkesworth to you, under date
of December 29, 1931, and ask you if you received that letter 1
A. Yes, sir.
·
page 58

~

l\Ir. Booth : If your Honor please, I would
like to offer these in evidence and ask that they be
marked as Defendant's Exhibits C and D; Defendant's Exhibit D is as follows:
SEARS, ROEBUCIC AND COMPANY
Home Construction
Division
1106 Connecticut A venue,
Washington, D. C.

December 29, 1931.
l\fr. Charles C. Dobie,
\Vatson, Coit, l\{orse & Grindle,
815 Fifteenth Street, N. W.,
'N ashington, D. C.
Dear l\fr. Dobie :
I have just come in from inspecting the house we are building for you.
While on this trip, I spent considerable time looking· over
details of the work that bas been done to receify the things
. which you feel had not been properly done originally, and
believe you ~II now be willing to ~pprove the following: ·
1. rrile work and doorway in bathroonl.
2. Outside cellar entrance door changed to one with lights,
(broken light will be replaced).
3. Calking over rear door.
4. Plaster arches in dining room. and other plaster work
now ~n satisfactory condition. We will go over plaster work
to n1ake it of unifonn whiteness and finish.
5. Brick sills and souldeier courses are now in line, both top
and bottom. On inspecting the brick, I find it is very soft
and can easily be chipped, and want to warn you you are. c<>,~l
. tiuually going to have chipping by a1iything C0111ing in COil.-
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tact with the brick work. This, you will recognize as being in
no way our responsibility, as you personally, and without assistance from us, selected the brick. I an1 wondering what
you may expect as a result of wear and tear by
page 59 ~ contact. One reason the sills could not have
straight lines both top and bottom is because a
number of the brick are not uniform in size and the mason
can only lay to one edge, but we have straightened the other
edges by proper treatnwnt.
6. While weather strip is not called for in the contract, I
have authorized Mr. Eklund to 'veatherstrip the two ·small
casement windows in the living· room ·without cost to you.
7. Studding and insulating board have been placed in the
attic in proper condition.
8. Calking at cornice line and around chimney will take
place when flashing· is placed around chimney.
9. Cabinet work in kitchen has been completed.
I feel quite certain, 1\!Ir. Dobie, that this house will be ready
for you on or before January 15th, but there again I must
bring to your attention that it is your responsibility to secure
an extension of electric service to the rear of your lot in
time to give us an opportunity to connect up to it, and unless
you have taken care of this, I an1 fearful that you will delay
us beyond January 15th for completion.
Your letter of the 22nd is contrary to our telephone conversation in that over the phone you stated the house was promised to you "rithin sixty to. ninety days from the date you
signed the contract, but in your letter you state that it was
promised to you within four months from September 15th.
While sotne statement may have been made to you that the
house would be completed within four months approximately,
I am quite sure that our contract does not in any specify a
completion date, although we are prosecuting the work with
all due diligence and will do our very best to have you in the
house not later than January 15th, but again I want to call
your attention to the fact that you 'vill provide proper electric service.
If there is anything further I can do for you, in order to
satisfy you legimately, I want you to feel that the best services of our office are at your command.
•

TTH:l\IH

Yours very truly,
T. T. HA"\VICESWORTH,
General 1\Ianager,
Southeastern Division.
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1\ir. Booth: If your I-Ionor please, Defendant's Exhibit C is as follows:

WATSON, COIT, MORSE & GRINDLE,
Attorneys at Law and Counselors in Patent Causes,
815 Fifteenth Street, N. W.,
Washington, D. C.
December 31, 1931
Sears, Roebuck & Company,
Chicago, Illinois.
Gentlemen:
Further in connection with my letter of Dec. 14 I enclose
herewith a copy of the letter dated December 29th which I
have just received from your ~{r. Hawkesworth, General
~Ianager of the Southeastern District.
l\tly reason in addressing this letter to you at Chicago is
due entirely to the fact that it is absolutely impossible for me
to deal with J\.Ir. Hawkesworth on account of the antagonistic attitude which he continues to show me. This attitude
was extremely obvious on the only occasion that I have met
him, and is glaringly evident in the letter enclosed herein.
The faults listed in 1\tlr. I-Iawkesworth 's letter are not at all
understood by n1e and others who are vitally interested in the
proper erection and construction of the house in question.
Taking these up in their regular order, upon a close investiga.
tion and inspection on yesterday afternoon, I find as follows:
1. An attempt to correct this fault has been made but there
is still some work necessary.
2. The door with lights has been placed.
3. The space over the rear entrance door has been caulked.
4. r·do not understand what Mr. Hawkesworth means by
stating that the plaster arches and other plaster work are
now in a satisfactory condition. This work apparently has
not been touched since Dec. 13, the day Mr.
page 59-B ~ Hawkesworth oftroially inspected the house and
stated that the plaster would have to be removed
and the arches reshaped properly.
5. The .brick sills as well aa some of the other brick work
referred to are still in very unsatisfactory condition and the
Hydraulic Brick Co. from whom I selected the brick for this
job, are going to furnish me with a technical report on the
texture of the brick in question which Mr. Hawkesworth de-
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clares to be very soft andean be easily chipped.. All who have
inspected the brick 'vork of this job in a purely disinterested manner have declared that the faults which are manifest
to everyone are certainly the result of poor workn1anship and
carelessness on the part of those engaged in erecting the
building.
6. Mr: Hawkesworth is entirely wrong in his assertion
"while weather stripping is not called for in the contract",
since the contract plainly calls for copper spring 'veather
stripping.
.
7. Apparently has been taken care of.
8. · Nothing done to correct this.
9. Some progress has been rnade 'in this connection.
Regarding ~fr. Ha\\rkesworth 's remarks about the electric
service, your electrician on the job has advised me at the time
he was engaged in installing the wires in the house that the
matter of applying for this extension service would be taken
care of by the company in the regular n1anner that all contractors generally attend to such things.
· I do not quite understand the last paragraph of :nfr.
Hawkesworth 's letter, and I feel certain that your company
does not permit the use of such language to one of your customers ·who can conscientiously say that he has endeavored
to cooperate in every manner possible and in the most courteous way with your office in this city with a view to a satisfactory completion of this job.
·
As I have stated several times, on account of ~{r. Hawkesworth 's attitude and manner, I cannot deal with him, and unless you can suggest some other manner in which
page 59-C ~ the dispatch of thi~ business can be conveniently
and courteously carried on between us, I 1nust
ask you in the future to eorrespond directly with my attorney,
John Barton Phillips, Esq., 105 South Royal Street, Alexan·
dria, Virginia.
Yours very truly,
(Signed)

CHARLES C. DOBIE.

CCD/LVT
Enc.

r

Q. That letter of ~Ir. Dobie's dated December
31, 1931, in that letter you do not mention either
this stairway or this chimnev?
A. Does ~{r. Hawkeswortl{ nwntion any more than that in
this list? I gav-e him the full list on Decen1ber 13th, the stair-
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way, the chimney, the 1notar courses, the sills, and the fireplace, and numerous other things, still he makes no endeavor
to mention them in his letter.
Q. Now just getting down to some of these small items, you
had expected to get La Tosca hardware?
A. Yes, sir.
Q. Your dealings were with Air. Nash the salesman?
A. Yes, sir.
Q. You do not know the name of the hardware you obtained ~
A. I do not know.
Q. I suppose if you were shown a smnple of it you woul<l
probably recognize it?
A. ·Yes.
Q. Did you select that from a sample board?
A. We seleeted that from a sample board of La Tosca hard''rare, Miss Jean and I.
Q. Did you select th.is one that was put on Y
A .. We selected the La Tosca design as called for in the contract.
Q. If I tell you, and if I establish that the La Tosca hard'vare cost $1.56 and the cost of Schlaage was $3.18 a piece,
you would not feel that you had been treated so badly? .
Mr. Phillips: I object to that, it is not a question
of what the cost was, the contract calls for one
thing, and it was not up to then1 to change it.
Q. Did you select the hardware which is now in your house~~
A. No, sir.
Q. You had nothing to do with it at all? ·
A. No, sir, we selected what the contract calls for; La
Tosca hardware.
·
Q. vVhen did you do that~
A. With Miss Jean, the night we ·were up there for the final
plans for the house.
Q. That was somctin1e in the fall?
A. Son1etime in August.
Q. There were no changes made at all1
A. No, sir; no changes.
Q. When did you first notice this other hardware 1
A. A. few· days after the hardware 'vas started to be put
on the house; they showed me a piece of it, but I said it was
not right.
Q. Did you make any complaint?
A. Certainly, he was glad to have it called to his attention, and said it would not go on.
Q. Did he put: it on?
page 61
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A. Apparently; the sa.me piece.
Q. Now, with reference to the porch, you said
you had no conversation "iith anyone about that 1
A. That is right.
Q. Do you know ~Ir. Charles R. Toome of Cherrydale Y
A. No, sir.
Q. You don't remember of ever seeing him Y
A. I don't know him by that name.
Q. Did you see anyone around there who was doing any
concrete 'vork ~
A. Yes, I talked to a 1nan who did the basement concrete
work.
Q. Do you remember any conversation with reference to
this matter with Mr. Toon1e in which he told you if the squares
were marked off, it would be uncomfortable for the use of
porch rockers?
A. No, absolutely.
Q. No conversation with him?
A. No.
Q. Did he ask you the question if you proposed to use porch
rockersf
A. No, I never had any such conversation with him.
Q. Now, then, you say it 'vas provided it should be in white
cement?
A. The porch T
Q. Yesf
page 63 ~ A. No, I did not; I said it was to be blocked and
tinted to any color I suggested. He suggested that
I wait until the ceiling of the porch had been painted and
then determine the color of the tint I wished.
Q. Do you not remmnber some conversation and argument
about white cement on the white floors, about being hard to
keep clean?
A. No indeed.
Q. No conversation about this f
A. No indeed.
Q. So that all this cement was to be put in to meet your
wishes, and although you were there to see about it four or
five times a. weekA. No.
Q. And although the cement man was thereA. I was not there four or five times a week.
Q. You had nothing to say whatever about it~
A. The only cement n1an I ever sa'v on the job was the
man who la.id the cement floor in the basement.
Q. That was the same man?
A. 1\:fr. Norris was 'vith me that morning.

page 62 ~
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Q. You say there was some defect in the concrete work!
A. The concrete began to crack about three weeks after
the back walks were laid; not serious cracks, but nevertheless,
~racks.
·
Q. Were they what is generally called air
page 64 ~ cracks¥
_
A. I don't know what the terms would be,, they
w-ere -cracks, nevertheless, and the fact that these cracks were
there so soon after being laid made me sort of suspicious.
Q. J\tir. Dobie, do you know that no concrete work can escape showing air cracks?
A. No, I do not; I have seen some mighty perfect concrete work.
Q. With reference to the slate on the roof, do you know
what kind of slate it is~
A. I ltnow what I was told it would be.
Q. Is it Number 1 Bangor slatei
A. ·Yes, sir.
Q. You say that rattles?
A. Yes, sir, in a hard wind.
Q. When have you been there in a hard wind?
A. The Sunday that I had an architect there from Washington inspecting the house with me, and it was quite a windy
day; the eaves at the dormer 'vindows of the house were
very poorly fitted, and have a lot of Oelotex stuck in there
by the 'vindows, they were discovered then, the holes were
plugged up, and you could hear the slate on the roof rattling
that day.
Q. Any of the slate come off~
A. Yes, several pieces have come off.
Q. Any leaks you have obs-erved i
A. Leaks? I could not attribute that to any
page 65 r slate that had come off.
Q. ·You have had the key to the house ever since
work began, have you not?
. A... Oh, yes.
Q. You have complained because of electrical work you
saw in the cellar, the cellar is ceilinged, isn't it'
A. Yes, sir, 'vith a rough Gelotex ceiling, Sears and Roe·
buck Celotex ceiling.
Q. Wiring underneath Y
A. It is exposed all around, all of the fittings; we noticed several scorched places.
Q. Scorched places Y
A. Yes, on the fiber board ceiling.
Q. The electric wires were not enclosed T
A. Well, the electric wires were enclosed on the fiber board
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ceiling, they made a hole that 'vas larger that necessary to
put in the fixtures and you can see scorched places 'vhere there
has been a short circuit or something like that; you can see
several of those.
· ·Q. ·Now 1\tir. Dobie, you said the contract was to be completed. by .January 15th; when was the work completed¥
A~ I do not know that it has ever heen done.
Q. Until this discussion arose?
A. \Vhat I mean by that is, it was only last week
page 66 ~ they :finished the bathroom up by putting up the
plunger tank for the toilet in the bathroom, I do
not know what else is to be done.
Q. When was the house practically finished except for this
argument and these things you are talking· about¥
A. Last week, I should say they sw·ept the cellar.
Q. You speak of putting the chamber in the wall and spring
in, how do you kno'v it was necessary~
A. I did not kno'v until I enquired.
Q. Yon did not have that in the plans, did you Y
A. No, nothing in the plans about that.
Q. If you were informed about that fact that that was necessary by lack of water pressure, ,vhat 'vould you say?
· A. I would not believe it. I am told there is twice as much
pressure up there as we have .in Alexandria.
Q.. What do you think was the object in putting in that
special appliance 1
A. I do not think it is special, I think it is an int-egral part
of it.
Q. Can you show that to me in the plans?
A. 1 can show you copy of the patent covering the Sloane
valve, perhaps.
Q. Now, ltfr. Dobie, a minor complaint you n1ade was a
}Jipe rail was put in there, what is the objection to that?
A. \Vell, I think they are entirely too small; I do not think
the plans show that, they might possibly show it
·page 67 ~ that small around, I thought a rail around a building should be more substantial than they have
around this one.
· Q. A rail one inch in diameter?
A. I presume so, it is not n1uch n1ore than one inch.
Q. Suppose that should he two inches, 'vould you say it
might have be€n 1\rrong that 'vay?
A. No, I do not believe I would say that sizeQ. Isn't it true that you consented to the change to th~
plaster niche to the cabinet for the phone~
A. No, absolutely.
Q. Never~ ·
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A. I do not believe so; there were at least twelve beside
myself in the house that day when }.:fr. Hawkesworth came,
and we did not have to offer any suggestions, he just said it
was absolutely disgraceful and ordered Eklund to tear it out
and put that in right.
Q. Put in a ·wooden phone booth.
A. They put in a very obj-ectionable form of telephone
cabinet, not in any wise in accordance with the plans.
Q. You had nothing to. do with that?
A. Absolutely nothing.
Q. What did Mr. Eklund and ~Ir. Hawkesworth have to
say about the chimney when that was pointed out to them 7
A. ::1'\Ir. Hawkesworth asked me if I had a set of plans, and
he said, ''Of course, I am not in a position to con1~
page 68 ~ ment on the chin1ney or the stairway until I seo
a set of plans'', then l\fr. Hawkesworth called mo
in the kitchen and on that same Sunday afternoon. Mr.
Hawkesworth had written a list, and I said ,"Mr. Hawkeswarth, you have not either the stairway or the chimney
down", and he said, ""\Veil, I have to do some checking on the
plans, they will be fresh in my mind''.
.
Q. What did l\Ir. Eklund say¥
A. 1VIr. Eklund said nothing at all, he was v-ery humble
that day.
Q. "\Vhat did he say about the basement?
A. He said very little, ::1'\rlr. Hawkesworth did practically
all of the talking.
Q. What did l\:fr. Hawkesworth say about the brick in the
basQment~

A. I do not remember what he said, other than we ought
to have a water-proof basement, we 'vere entitled to it., and
I called to his attention the use of salmon bricks, and he
1nade no comment.
Q. Then, 1VIr. Dobie, as I understand it, all of these· minvr
changes which had been discussed with ~ir. Hawkesw(n th
were directed to be done, and were actually being done, and
nothing was said about the necessity of tearing ·down the
house on account of the improper laying of the brick or ren1oval of the chin1ney fron1 one place to the other or the stairway'
A. I do not ren1mnher 'vhat I said; I told him
very clearly I would not accept that house in that
condition, very positively, and I told him also that
1ny next move "rould be to take it up with Chicago, and he
told me to take it up with whom I pleased and see what I
could do, if I would get anyw.here. I 'vas threatened in the
pag-e 69
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way by the attorneys that Sears and Roebuck were abl_e

to employ, both by 1\ir. lVIcCarthy and Mr. Hawkesworth; and

Mr. Hawkesworth advised me that I must be careful about taking this thing into Court, that I 'vas just an individual up
against a two hundred and fifty 1nillion dollars corporation.
l\fr. Booth: I object to that statement.
Q. Nevertheless, l\fr. Dobie, you did go into Court, and at
that tirne yo_u realized. I presume that if your contentions were
ebrrect~ that it would he necessary to teai· down the entire
house?
.
.A.. It would be necessary to build the house in accordance
with the plans because I was building it for a home.
Q. would that necessitate, if your contentions are correct,
the tearing dO'\Vn of the entire house?
A. According to their own man whom they sent, he said it
wa~ 3 freakish job:
Qr. How about the foundation? Has there been ariy sinking
df that foundation'
.
A. I am not an engiiwer~ I _wo1ild not be. a-ble to tell you.
There are U1any plaster cracks, but I doubt' that they arc
~chised by any sett]ement.
Q. Any cracks in the foundation?
page 70 ~ A .. T~ere is a place se_ttling u~der one .of the
bas·ement windows, the southeastern basement win.
dow, I think you will observe a crack there~
·Q. That is all yoti find f
A. I have 1nade no search for cracks in the fourldation.
Q. Ybu ,have not!
A. No; i just cahn6t be convinced froin the universal coil~
d~1Hi1atioii of salm(n1 brick iii. the llearing walls; that the hohse
<:a~ be co:r;re_c~ed in that way. ~he foundation bei~g the
ffih.Jiling- of the .!Iouse, ~n~ it is _necessary to bn:ve good ~ri~k
In 1t and espemally when you thought you were paying for
tlhi t l:h·ick.

oo-

Mr.

Booth: That

is

all.

RE-DIRECT EXAMINATION.

'By M1·.

Phillips:
Q. l\fr. Dobie, on the occasion when you ,Vi_·ote this letter
of November 27th to Philadelp}_lia, you mention the fact that
Y<?:U. had confidence in Sears and Roebuck, did that exi:rress
your feelings~
A. Absolutely, it still does.

Charles C. Dol:>ie v. Sears; Roebuck & Company.

87

Q. Didn't you go so far during the time you were negotiating with Sears and Roebuck al1d while they were doing the
work on the buildhig, didn't you go so far as to recommend
them to others T
A. At least a tlozeh.
page 71 }- Q.. And some of these parties were out there
looking at your job¥
A. Absolutely; one of the nieinbers of my firm was negotiating for a house for eleven thousand dollars; a renovation job;
and he accidentally heard about riiy trouble and cut them
out.
Q. At the time of this YOll had a conversation with Mr.
Hawkesworth that you were going to get exactly what your
contract provided for, nothing mere and nothing less Y
A. Exactly; for my benefit he said it, he directed Mr. Eklund, "I want you to come out here tomoi·row (that was De~
cember 13th) with the best men you have to fix this house ac:cordiri.g to the conti·act, give ~1r. ~obi~ nothing inore, and
nothing less than the cohtra·ct calls for."
Q. At that time, in the absence of the plans 4e did not know
what the contract called for with respect to th~ stairway or
the chimney f
.A. Absoit1tely not
Q. Have you ever done anythh~g so far as y·ou k~ow, di~
rectly or indirectly; to indicate to Sears and Roebuck that you
'vei~e going to accept that liouse f
A. No, never.
.
Q. Have you ever said that you are going to aceept itt
A. Absolutely never.
page 72 ~ Q. After these defects were brouglit to your attmJtion, did you have any- one inspect the job?
A. After they were bi·ohght to my attehti'on f
Q. After this condition aroseT The difference between this
ho~ISe and the one you expected, did you have any engineer
out th'ere?
Jl. 1res, sir.
.
Q. Were y·du looking- to Sears and Roebuck to supervise
that houseY
Jl. l did, ·yes, sir.
Q. Were you paying them for that supervision of that
house!
,
.
A. Absolutely, it w·as included in the total cost of the liouse.
Q. I-Iave they at any time said they could give you hi that
house exactly what this contract called for?
A. No, sir; they have mor~ often said cofrecting the foundation was out of the question, that could not be done·, Mr.
Hobbs, an adjuster in Was~i.ngton 'vho came to see me, asked
me to list the numerous defects, which I did, ai:id hie said,
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")Veil, I will go out there and see about it" . .And I said, "To
begin with, what are you going to do about the foundation Y''
.And he said, ''I don't know", and walked out.
Q. ~Ir. Dobie, have they, in any way since these proceed.
ings hav:e been instituted, tried to correct these
page 73 } deviations and defects so that they would be acceptable to you?
. .A. Yes, they have filled up the places where the dormer
ridges meet the slope of the n1ain roof. They were so badly
joined that you could actually get your hand and fingers
through ther·a, and I was out there the night of the parade,
the Masonic parade and the wind blew right throug·h there
(it was an easterly wind) and the rain sifted in in your face.
In each of the four corners of the dormer windows, Celetex
had been wadded up and ratnmed in there; that was an at.:tempt to conc.eal defects.
·
Q. Nothing· has been done other than painting- the baselnent walls, nnd in connection with the Sloane valve, and
putting those brick steps down and chiseling off the windo,,,.
sills 1
.A. No, nothing.
Q. And lining up the brick window sills?
A. The siiJs were chiseled on December 14th, that is every
·sill in the house.
Q. How much is that house costing you?
· A. Eleven thousand and fifty dollars besides the eighteen
hundred dollars, the cost of the lot.
Q.. Approximately thirteen thousand dollars that house is
supposed to represent 7
·
A. Absolutely.
RE-CROSS

EXA~IINATION.

By Mr. Boothe:
·
Q. lvfr. Dobie, just referring to the plaster, they
page 74 ~ offered to paper the house, did they not f
A. They offered to paint the walls; or to paper
the entire house, 1\fr. 1\fcCarthy n1ade that offer.
Q. Did they also offer to give you a dry cellar 1
A. The onlv offer was :ftir. Hawksworth 's offer on Dccen1ber 13th, that he would see that I did get it and instructed
Mr. Eklund that day to bring the best man over the next day
and to do those things; he gave those i~structions.

].fr. Boothe: That is all.
Phil1ips: No more questions.

~{r.

And further this deponent saith not.
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Thereupon,
GEORGE E. GARRETT,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIR.ECT EXAMINATION.
By ~Ir. Phillips:
Q. Mr. Garrett, will you state your name, residence and
occupation, please 7
A. George E. Garrett, 325 East ·Raymond Avenue, Alexandria, Virginia, occupation, civil engineer.
Q. Are yop familiar with the land up on Braddock Hill
where a hou8e was built by Sears and Roebuck for a Mr.
DobieY
A. Yes, sir.
Q. What type of soil is that up there 1
,
A. It is very dense soil for~nation, practically
page 75 ~ impervious to water.
·
Q. Have you had any experience in connection
with foundation work f
A. Yes, rather extensively.
Q.. And you feel that the experience you have had in connection with foundation 'vork qualifies you to testify a.s to
good foundation or bad foundation¥
A. Yes.
Q. With that type of soil in mind, do you know of any reason why a substantial foundation could not be put in a house
on that property which would made a dry ·basement?
A. I ·would like to qualify my answer in respect t9 that
question in this way, if it were possible to build a wall immediately against the interior walls of the excavation, I presume that you would have no w·ater cmning in from the adjoining· ground because of the dense character of the soil. If
the excavation is made for a building larger than the walls of
the liuilding were 1nade, and there is a space around the wa1ls,
it would have to be baek filled and any rainy periods for a
1eng-th of time after the building was completed would hecome saturated and because of the iinpcnetrahility of the soil
the water collected around the walls would remain there for
a time unless a drain was provided to carry the water from
the building.
·
Q. HaYe you 1nade an exmnination of the walls
page 76 ~ in that house 1
.lt. On the inside of the building.
Q. What type of bric.k would you say had been used in the
walls¥
·
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A. The appearance of the inside of the cellar justifies me
in assuming that some b1·ick were used in that wall that had
been used before; the inside of the cellar walls has .been
treated with some character of surfacing that may have been
applied like paint. On yery 1nany places the white color
of the surfacing colored and appears to be due to the fact
that the bricks incorporated in the walls were stained from
forn1er use, and that stain on the bricks or within the bricks
is coming through this white coating- that has been painted on
the inside of the walls. That stain in two places is to such
an extent that it has run down over a part the walls immediately underneath the stained brick incorporated in the walls.
Q. Do I understand that water has been carried through
the brick and carried down the side of the walls T
A. A large area of the walls inside the basement indicates
that it has been saturated with water; moisture is very apparent for considerable distance from the floor. With regard to these stains from the bricks that have been used, I
tun not prepared to say that it has been the water, but some
~ubstance may have become dissolved and then flowed down
over the inside of the walls.
Q. 1\fr. Garrett, are you in a position to say whether any
sahnon brick had been used in that foundation?
page 77 ~ A. 1Bricks apparent. on the inside of the basement walls that are soft, but !-when I say solf
brick I want to qualify that by saying that they are not of
the hardness that the good bricks are usually termed as arch
bricks. There are three different kinds of brick, the red brick
that are farthest from the fire, and the red brick that are
quite hard, and beyond, what is the most inferior type of brick,
salmon brick. The color of sotne of the bricks that have been
exposed and the character and color of some of the bricks
in there indicates that some of them belong to the class of
salmon brick.
Q. Mr. Garrett, do you know whether it is permissible in
the building trade to use soft brick in the building of foundation walls?
A. The use of salmon brick or a soft brick-

:I.VIr. Boothe: Building Code or Building Trade?
Mr. Phillips : Yes.
A. ( Cont 'd) It is not considered good construction in foundation work.
Q.. "\7\Tould you say that. this particular basement wall from
what you have seen in a -first class brick job in w·orlt:manship
and rna terial Y
A. The workmanship has impressed me as being rather
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good, but some of those bricks in there do not impress me
as being a good or desirable part of a foundation.
Q. What effect, if any, would the use of these soft bricks
in the foundation walls have upon the construe·
page 78 ~ tion Y
A. Probably the greatest source of objection
would be that they absorb a great deal of moisture in adjoining space on the outside of the walls and retain the mois~
ture there for an undesirable length of time.
.
Q. Would the retention of the moisture have any effect on
causing them to disintegrate 1
A. I rather think not, in view of the fact that the temperature inside the basement will never fall below freezing. If
it is possible for the temperature to fall below the freezing
point, then they will disintegrate. They will absorb their capacity of moisture.
Q. Mr. Garrett, will you state your opinion as to whether
or not a basement wall could have been put in there which
would have provided a reasonably dry cellar 1
A. Yes, I believe I could have constructed walls there which
would have resulted in having· a dry cellar within a reasonable
building cost.
Q. :1\ir. Garrett, did you tnade any observations about the
eonstruction ''rork on any other parts of the house other than
the basement walls Y
A. Yes, in a general way I looked over the building all the.
way up to what would be termed the attic.
Q. And what observations did you make 7
A. I will have to refer to my notes.'
Mr. Phillips: Yes indeed.
The Witness: :J\1:ay I just read from what I observed fr.om
visiting the building? ·
page 79 ~ Mr. Booth: You made the notes yourself!
The Witness : Yes, sir.
Mr. Booth: Certainly, sir.
A. (Cont'd) In approaching the front of the building at
the front steps there are four risers, what I mean by risers
are these (indicating· the vertical part of the steps). I call
the other parts the treads, there a.re five risers which includes
the riser up to the front porch, they are ~onstucted of bricks
on which appears to be a very nice piece o£ work, excepting
that there is at least one vertical joint extending from the
top to the bottom inviting a place of fracture. One other
place extending through where a fracture is now appearing.
l\1:r. Booth: None of this appears in the Bill of Particulars.

92

Supreme Court of Appeals of Virginia.

Mr. Phillips: In respect to the brick work.
Mr. Booth: We asked particularly for every item and were
supplied with twenty or more.
Mr. Phillips: If your Ilonor please, I have never seen
that list and do not know what ~it. Garrett is going to testify
to. I do not know what his observations were, I have never
talked to him. Those steps were not here when we filed these
·
proceedings.
Mr: Booth: You made a complaint that they were not wide
enougl.t.
Mr. Phillips: We said the buttresses, but the steps w·ere
not there.
Mr. Tobriner: You complained about the color
page 80 ~ of the 1noter in the cement steps.
1\fr. Phillips: Even if they are not n1entioned I
certainly think we should not be so restricted. Up until the
time of acceptance or rejection of the house, we mig·ht all f.?,'O
out there today and .find son1ething that is wrong that we
did not know was wrong. I did not know about this question
of Mr. Garrett's. J\llr. Dobie did not know, he is not an expert.
·
Mr. Booth: We are entitled to know.
The Court: I think I will sustain that objection. You must
confine yourself to those items.
~fr. Phillips: If your I-Ionor please, before having ~Ir.
Garrett testify further, I have never talked to 1\ir. Garrett
myself; may we take a few minutes and talk with him?
The Court: Very well, we will have a recess for a few minutes.
After a recess of about five 1ninutes testimony \vas resumed.
Q. Mr. Garrett, will you proceed with what other observation·s you may have made with respect to this house?
A. Upon further inspection of the house fron1 the front., I
noticed that there were rather wide discrepancies in the n1ortar joints between the brick on the front of the building,
which probably does not impair the building, but they do not
appear very well as pleasing to the eye. That is, that the
;mortar joints in there have a n1inin1um thickness of about %
of an inch, there are places. They have increased
page 81 ~ that thickness and ~1ave mortar joints three-quarters of an inch thick, rather showing unfortunate
discrepancies and making the house have not a very pleasing appearance to the eye. I also noticed that at the end of
the window sills the brick set on edg·e of the window sills are
ef the thickness of the brick set on edge and do not match
the thickness of the brick work; haphazard. At the opening
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of one window the putty around the window is not very well
done, at the other windows it was puttied. After entering
the building the fractures in the wall plastering, particularly
over the arch between the parlor and the dining room, there
is a fracture that I fear could not be covered or obscured in
the future, under the usual treatment of walls. I went up to
the attic and ascending the attic steps I was particularly hnpressed with the height .of the· risers and the width of the
tread, and I· measured them. The vertical riser is about
ten inches high and the tread, not. including the projection
from this space here to this space, is sev:cn and a half inches.
It is rather unusual condition when six inches to seven and a
half inches is the practical height of the riser, the result of
which is that it is rather tiresome and hard to go up the
steps to get to the attic. I looked around and saw that there
were many openings of the top of the building· of the house,
upon which the roof rafters rest, through which you could see
daylight, and same is true particularly of the eaves at the
intersection of the dormer windows where it interpage 82 ~ sects the main roof of the house. Those crevices
are quite wide and the thing that occurred to 'ine,
was in a wind-driven snow storm, the snow would enter at
those points. In the basenwnt I found that the white coating
that had been applied to the walls, particularly on the north
side of the house was chipping off.
Mr. Boothe: Nothing in the Bill of Particulars about that.
The Witness : Scaling· off.
1\'Ir. Booth: There is nothing- in the Bill of Particulars
about that.
A. (Cont'd) Numerous stains apparent from old bricks
were apparent, I spoke about the stains from apparent old
bricks having dissolved and run down the wall. A g-reat 1nany
damp places were this n10rning apparent on the inside walls,
particularly fron1 the floor of the basement coming· up along
the walls.
It is the universal condition extending around
the cellar. I also noti~ed while I was in the cellar that the
ends of the Iron window fra1nes, there were again broken
crevices, fron1 which you could see fron1 the inside of the basement to the outside. rrhe door frame was not the door entering the cellar on the north side fron1 the outside of the
building·. There are open crevices around that frame so that
I could easily see through. The base1nent ceiling has been
covered with some kind of con1position tl1at comes in sheets
and the girders supporting the first floor construction extend
down through the ceiling that has been put up. There is o~e
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girder that runs northwardly and southwardly on
the east side, the ceiling of which has not been
nicely finished. Unsightly openings are around
there and appear very often.
page 83

~

:Mr. Booth: No complaints of that kind in the bill of particulars.
·
lVIr. Phillips : In respect to this ceiling.
Mr. Booth: Not at all, we will ask your Honor not to consider at the proper time.
The Court: The basement ceiling is unfinished at the juncture of the side walls 1
Mr. Phillips : That is all.

CROSS EXAlVliNATION.

By Mr. Tobriner:
Q. You said on direct examination the land on which the
building is located is impervious to water, is that correct?
A. Yes.
Q. Because of that fact a larger excavation was made, and
it was necessary to fit the building in, will that necessitate a
back fill, is that correct f
A. Yes, sir.
Q. And water was likely to seep through that back fill in a
building of this sort.
A. Yes.
Q. How long would that condition last, in your opinion?
A. I could not set a titne limit, that would occur
page 84 ~ until the back fill becan1e of the same density as the
original soil.
Q. That is a usual and frequent occurrence of a foundation first dug, particularly if the weather has ·been rainy?
A. I would like to make a statement to the effect that it is
a condition that would have to be expected in the construction
of a building provided there are not sufficient drains installed
to carry off the water from the building.
Q. Drains external to the building. itself¥
A. Yes, sir.
Q. vYould the condition of moisture seeping through that
wall be aggravated in your opinion due to the fact that the
house was closed during the winter months with no ventilation
in the building duririg that period?
A. Yes, the rnoisture would be retained longer in the walls
t.han if it had heat in the basement or if there was ventilation
by opening the windows.
Q. entilation would evaporate son1e of that moisture, is
that correctY

'r
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A. Yes.
Q. You stated on your direct examination that you could
build an absolutely water-proof basement on that location T
A. I do not remember that I used the expression "Abso-

lutely water-proof", but if I did I am going to stand by it, for
I believe I could build a wall which would exclude moisture
from the cellar.
Q. How would you do that, 1Yir. Garrett?
page 85 ~ A. First of all there is a condition that presents
itself there now; there is an old well in the
south corner of the property that :Nir. Dobie bought. I would
have laid at the time of the beginning of the construction,
laid a tile drain around the base of the wall and carried it
from the southeast wall to the well.
Q. If that drain had been laid, do you think the wall as it
now stands would be sufficient to dispel the water?
A. Without. having actual contact with the building of the
wall it would say so.
Q~ Would it make any difference if a half inch to an inch
of parging on the exterior?
·
A. That should ~ery largely prevent the moisture from
:penetrating that wall; however, the .composition for the parg~ng is an element that enters into the consideration.
Q. If that pargin,g was cement and asphalt of a thickness
of half an inch to a inch, would that alter your opinion Y
A. I would say that if the mortar was properly composed
of cement and sand and :first applied to the walls a half an
inch to an inch in thickness and then the coating of asphalt
applied that that should prevent the moisture from penetrating· the walls, I am making that statement predicated on the
nssumption that the pargin,q is carried out to the uniform
thickness of at least one half inch, and there are no crevices.
Q. :From your knowledge of construction, Mr.
page 86 ~ Garrett would you say that it was a usual and customary thing for a new houses built in the location
such as the Dobie house, built for a period of a few tnonths,
after they were built to have cellars that were damp particularly where there was no ventilation or heat in the house,
would you say that was the usual thingt
Q. If there is no drain to carry it from the house, that is
what I would expect.
:1\fr. Tobriner: That is all.
RE-DIRECT EXA!tiiNATION.

By Mr. Phillips:
Q. Mr. Garrett, insofar as you know there has not been a
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rain in this vicinity since· two weeks ago, since the day of the
parade several weeks ago?
A. My memory is to the effect that we have had no rain
since .May 12th of this year.
Q. And you inspected that basen1ent this n1orning Y
A. Yes, sir.
Q. You do not know whether the parging was put on those
walls as contemplated~
A. I do not think so.
Q. The contract provides for a slate course to be near the
floor of the basement and one even with the surface; from
what you have seen, can you sa:y that slate course has been
put inf
A. I do not know; the character of the moisture
.page 87 ~ contained in that wall is such as to indicate to n1e
that slate mig·ht not have been put in there. I am
not in a position to say that is the absolute condition.
The Court: How many rows of tile 'vould it take to construct a drain¥
•
The Witness: Just one line of tile laid near the foundation
·Of the building·, and a line of tile laid frmn the building to
this old well. I am esthnating now, I would say that a single
line to the old well from the building would be upward to a
hundred feet.
The Court: Terra Cotta Pipe 1
The \Vitness: Yes, there is a kind of pipe especially de.sirable called Ag-ricultural Drain Pipe.
The Court: Are you fan1iliar with what the cost of that
would beY
·
The Witness: 1vfy recollection is that years ago I bought it
for six cents a foot.
Tlie Court : Has the backfill been completed?
The vVitness: Yes, the backfill. is now up to the adjoining
surface of the yard.
The Court: How deep would it be necessary to place this
tile around it¥
Tl1e Witness: ,Judge, I would again have to guess at that,
somewhere approaching five feet of backfill.
The Court: What 'vould be the depth it would be necessary
to lay the pipe to the well?
page 88 ~ The 'Vitness: About the smne depth. It seems
to me the land slopes there and it could be laid
practically parallel with· the surface of the grade.
And further this deponent saith not.

~---------

-----------~

-----------~----------~--
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Thereupon,

ROBERT N. 811\:I:P.SON,
a witness of l~wful age, being first duly sworn, deposes and
says as follows:

DIRECT EX.A.1fiNATION.
By Mr. Phillips:
Q. J\{r. Simpson, will you state your name, residence and
occupation, please¥
A. Robert N. Sin1pson, 9305 Connecticut Avenue, N ortli
Chevy Chase, ~iaryland, manager of the Hydraulic Brick
Company.
Q. Are you acquainted with a construction job of Sears
and Roebuck for 1\'Ir. Dobie on Braddock Hil, Alexandria?
- A. I would not· say I was thoroughly familiar with that
job.
Q. Did yon have anything to do with furnishing the rna~
terial on that job?
A. My company furnished the face b-rick for the job, but
I did not actually sell the job nor did I service the job.
.
Q. _Will you explain to the Court ho"r those bricks are
1nade and whether there is any reason why they could not be
laid evenly?
A. Those bricks arc 1nade of pure Virginia red ·Clay; there
is absolutely no foreig·n matter of any kind, the
page 89 ~ clay is brought in out of the fields by trucks and
placed in the sheds to weather, then they are carried to the process screens and carefully screened. It is very
fine as it goes through the process room; under this heavy
process it is made into a compact. hard enough to stay tog·ether; then it is carefully placed in kilns, very carefully
and very accurately. When the kiln is completed, it is first
partly dried out; what we ter as waste, everything that· ha.s
over five per cent of moisture which is nGt discernable to the
naked eye, we take it out, but even that will be first carefnlJy
dried out so there will be no chipping or cracking; of the
materiaL After five days in the kiln, our kilns are fired -up
to 1,800 cleg1·ees Fahrenheit, at which thue the fires are clrnwn
and the kilns then cut off; we have the down draft type kilns,
which presses the air coming up from the fire-box down
through the bricks. Our harder brick are at the top of the
kiln in direct opposition to the usual kiln, or our .soft salmon
brick are the very lowest. Starting in coloring 've g·et various
shades, from light reds around four, six, eight and better
and then we go to the seeond quality.
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Q. Will you tell the difference between soft or salmon brick
and the hard brick?
A. The hard brick as it is so tenned will stand the ordinary stress and strain required of brick, entirely distinct
from soft or salmon brick. Vve do not g-rade a brick as what
might be termed .as soft brick or a sahuon brick,
page 90 ~ but we g·et practically none out of the kiln; of the
total of four million, five hundred thousand bricks
made in our factories about thirtv thousand soft bricks. Kiln
after kiln was burned out and absolutely no sabuon brick.
The kiln is so perfect in having uniforn1 heating conditions
that there will be no salmon brick. There wilT be a variation
of shades, some light in color and son1e dark in color, but still
perfectly hard.
Q. What type of brick was used for this job f
A. Mr. Dobie selected out Number One, a strictly first
quality brick; salmon brick is a light red brick. We have
our numbers four, six and eight of light shades of brick. This
number one is a rich red shade of color, and uniform in every
respect.
Q. Is there anything about the brick which would prevent
its being laid uniformly so that even courses would result T
A. Absolutely nothing.
Q. Have you seen this job out there f
A. I have.
Q. Did you make any observ·ations as to how these bricks
were put up there 1
A. I did.
Q. What was that observation?

Mr. Booth: vVe object, unless l\£r. Simpson is an expert,
not on personal observation.
Q. 1\f.r. Silnpson, are you in a position to say
page 91 ~ how those bricks could be placed in a wall and what
is a good job, and "That is not a good job; can you
say, have you had sufficient experience·?
A. Be it understood, I an1 not a practical bricklayer, I have
nty own opinion of what constitutes a good job. I know what
our brick will do and what we can do with it. This same brick
was sold on another job by the same salesman and about the
same time, and at 44th and H streets, N. W. This is a fourteen thousand brick job and the other operation is a twenty
thousand job. I have photographs of the other job as it was
laid up the same day.

:rvrr. PI1illips: Mr. Booth, I1ave you any objections of the
photographs 1
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1\{r. Booth: May we see them? vVe have no objections.
Mr. Phillips: If your Honor please, I would like to offer:
these in evidence; all of these arc of another residence made
of the same brick.
The vVitness: Out of the same brick.
The Court: They are marked Exhibits Simpson, one, two,
three, four and :five.

Q.. 1\{r. Simpson, I again ask you if you are qualified to
give an opinion of the workmanship and of putting these
bricks into the Dobie house 1
A. If my own opinionpag-e 92 ~ Q. Yes 1
A. I am not qualified as an expert, I will answer
that way.
Mr. Tobriner: We object to that.
The Court: Why doesn't lvir. Simpson testify as to his experience?
. .
The Witness: I have had twenty years experience with that
brick.
The Court: As him about the brick laying.
~fr. Phillips: As to the way he thinks these bricks had
been put in the wall f
'rhe Court: Isn't that a matter of bricklaying instead of
brick? You ask what sort of a job it was, isn't that rather
a question of bricklaying?
Mr. Phillips: Except for the fact that it is contended
these bricks are so irregular they do not make a first class
job of reg·ular courses, that is one reason assigned to chipping
the bricks off on the bottom of the windows that it was a defect of the brick and not of 'vor.kmanship.
Q. Mr. Simpson, it was said by a supervisor of Sears and
Roebuck Company that the brick sills and mortar courses are
l1ow in line, both top and bottom. ''On inspecting the job I
find that it is very soft and can easily be chipped and want
to warn you that you are going to have ·continually chipping
with anything coming in contact with this worlc;
page 93 ~ this you will recognize as being in no way our responsibility, as you personally, and without assistance from us selected the brick. I am ·wondering what you
may expect from wear and tear by contact. One reason the
sills could not have straight lines, both top and bottom, is
that a number of the bricks are not uniform in size and the
mason can only lay to one edg-e, but he has straightened the
other edges by proper treatment." Will you say-this is a
part of a letter written to ~Ir. Dobie by Mr. Hawkesworth,
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Genera] Manager, will you say what kind of brick was put on
this job, hard or soft 1
A.. Hard brick, our number one is first quality in every respect, carefully picked ; as to how these bricks are handled
after they reach the job, I have no 'vay of knowing how carelessly handled, some of them take them off the truck and toss
. them into a steel barrow ; no brick is intended to stand such
treatment as that. I have not only seen this in 'Vashington,
but in New York and elsewhere. It is no fault of the brick,
it might be as hard as flint and chip just the same.
Q. Could you say whether or not the bricks were uniform
sufficiently to make an even course'
A. They were, absolutely.
· Q. Do you know of any reason why those bricks had to be
chipped at the bottom to make an even job?
A. No.
Q. Has your attention ever ·been called to anpage 94 ~ other job where brick has been chipped off to make
an even course 1
·
A. After twenty-seven years in the company the first and
only case of this kind I ever heard of is this one.
Q. 1fr. Simpson, did you make any observations as to the
character of the brick used in the basement walls?
A. Yes, I was in the basen1ent there on one occasion at the
job. I was on the job on two· occasions, but one time in the
basement, on the first occasion.
Q.. What did you observe as to the character of the brick¥
A. They were second hand or re-claimed brick. Apparently
out of some of the old dismantled buildings in Washington.
Q. Did you 1nake any observations as to whether they are
hard or soft?
.A. A casual observation, a large number of soft brick in
the hasement. I took no actual count. I would not be able to
say what that percentage was, but there is quite a percentage
of soft brick.
f,J. Isn '1. it true that soft brick is not permitted in foundation walls in the District of Colun1bia?
...\.. Or any building code of any other city.
Q. I\Ir. Simpson, is there any indication as to the hardness
or softness of the bricks; if a brick should be taken out of
one ~trueture and put into another; can you do that with a
soft ·brick 1
·
A. Yes, sir; soft bricks were used and laid up
page 95 ~ in the past when cement 1nortar was not h.11own
or not used. Lime was very frequently used and
very simple to dismantle the bricks laid with lime 1nortar,
and clean off and relay them. This kind of brick was used
in all the old buildings. It was permitted on the inside and
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also in the partition walls: and in dismantling the building·s
they are not taking the time to segregate the bricks, they were
cleaning them up and piling· them up on the job. Sidnay
Heckinger, one of the largest wreckers in Washington, has
n1illions of them. I have asked him if he would be willing
to separate those bricks and segregate the salmon bricks and
he said, "Buy them as is, or do not buy them at all".
Q. As I understand it, the use of soft bricks was allowed
·
in 1Jartion walls!
A. Put in that position they cannot come in contact with
any dampness. In n1ost of the buildings now, fire-proofing
materials, gypsum or fire-proofing 1naterials, are used preferably. But some twenty-five or thirty years ag·o, salmon brick
'vas more frequently used for partition work. Dampness did
not hav·e any etf ects on it.
.
Q. Will you state the objections, if you know them, for the
use of soft bricks in foundation work 7
A. The main objection is they are not sufficiently burned
and have not been under enough fire or heat to make a solid
brick. They will chip if they come in contact with
page 95A ~others. · They rapidly disinte~-rate where they
con1e in contact with moisture and they actually
wash a'vay. They are like so much sand. I happen to know
a job where the owner has received a lot of salmon brick and
it has disintegrated in the wall. He had to. employ someone
to go out and plaster them with cement. They were chipped
and looked so he has now painted the entire structure.
Q. 1\'Ir. Shnpson, did you observe the appearance of the outside of the exterior walls of the house as to the way the
brick were laid?
A. I did.
Q. What directed your attention to it?
A. The first and most· important thing was the irreg·ularity
of the mortar joints.
. Q. What did you note in that respect 1
A. Absolutely no uniformity to it.
Q. Is it customary to lay face brick in one-quarter inch
joints¥
A. That has· been custontary in the past to lay
page 96 ~·it in ~;:4" but it has been laid as tight as one-eighth ·
~~.

.

-

Q. Is this the type of brick that will emphasize the size
and type of the mortar 1
A. That is, if I understand your question correctly~ where
you are using what is known as the rough texture, the very
irregularity of the ·brick serves to off-set any change in the
size of the joints, which will be very quickly noticed.
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., Mr. Phillips: That is all.
CROSS EXA1\1IN.l\TION.
By Mr. Tobriner:
Q. ~Ir. Simpson, at your brick yard you maintain panels
of bricks which you exhibit to customers f
· A. Yes, sir.
Q. How are those brick laid, by your own bricklayers?
A. Yes, sir.
Q. Do you regard those bricklayers as qualified in their
trade?
A. We do.
Q. I will show you a photograph and ask you if this is-if
you can identify that?
. A. It is one of the panels on the east side of our #1 stock.
Q. Can you tell us from that photograph whether
page 97 ~ the brick photog-raphed therein is your brick #1
or from your knowledge of the contents of number
16 panel f
A. ·No, I cannot. It is my opinion, I am not sure,. I do not
think we have a number one panel.
Q. Now I am asking you to examine that photograph?
Mr. Phillips:
you do not have
The Witness :
1\fr. Phillips:

Did I understand M:r. Simpson to say that
a number one panel~
We have not.
I object to these bricks being shown.

Q. Are the bricks photographed in this panel manufactured
with the same unifonnity as your Nun1ber One Hy-tex bricks f
A. Yes, sh'.
Q. Now I will ask you if you notice any irregularity in the
laying· of the bricks or any irregularity of the joints 1
A. They are not n10ant to be laid with a tight joint or quarter-inch joint.
Q. Would you consider that an irregular joint?
A. Not for the type of work intended for "\Vashington Colonial type. One criticism of the brick is that they are so
sharp and so regular to offset that, we have often times been
able to obtain a result by using irregular joints. It is my
recollection that this number 16 panel is our Washington Colonial panel.
.
Q. Can that be verified?
page 98 ~ A. Yes, sir.
Q. Do I understand you to say then that the desired effect in this panel was to get an irregular joint f
A. No, it was not to get a tight joint, it shows the regular
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pressed brick effect, which in many instances is not desirable.
We make a great many types of brick and this Washington
Colonial type brick if it were to be laid in quarter-inchQ. You are not able to state whether this is your Colonial
type brick or that it is not your number oneT
A. I know it is not number one?
Mr. Tobriner: I 'vould like to have this marked for identification, if Your Honor please.
The Court: Marked Simpson #6.
Q. Now, ~Ir. Simpson, how ·many times were you in this
basement?
A. On one occasion.
Q. Do you remember what that occasion was, the approximate date of it?
A. No, it was in the fall, my recollection is that it must
have been in December.
Q.. Do you remember the stage of the house at the time that
you visited it with regard to the progress of the work¥
A. The front steps were not in and I remember it had a
plank leading up to it, but the scaffolding was still
page 99 ~ up.
Q. Was the roof on?
A. Yes, the roof was all on.
Q. How did you happen to visit the house?
A. With ~Ir. Dobie.
Q. At whose request?
A. ~Ir. Dobie's.
Q. Did ~Ir. Dobie indicate his purpose in wanting you to
see that house T
A. I first heard of this case from our salesman who had
sold ~Ir. Dobie, that was Mr. Elliot, and I was simply looking
after the interest of our company. I went on behalf of our
company.
·
Q. Ho'v did you come to look at the brick in the cellar?
A. I went over the entire job, as I had been asked to accompany him down there and wbile I was there, being a person
who has done this kind of work and having served my time
under ri1y father I am very much interested in the construction
work, and as a result I looked over the house.
Q. Did :Mr. Dobie say anything to you about the quality
of brick in the cellar?
A. Yes, he spoke of every item.
Q. Did he speak to you first about it?
A. The first thing in my. memory he asked me my opinion
as to what the brick they had used in that building wall, and I

Supreme Court of Appeals of Virginia.

104

·
page 100

told him I thought it was soft brick.
Q. Did you make any tests~
A. No. The salmon brick shows in color and
is very easily determined.
Q. It is a lighter brick T
A. It is very much lighter and not as dense, it has a sandy
effect.
Q. Isn't it possible for a hard brick to have a light color 1
A. Not in that type of brick. Vie make a brick known as
common brick, a light brown red shale brick, which comes
from the Pennsylvania District and Upper ~{a ryland, and
are ea·sily determined.
.
Q. Do you know how these bricks came there f
A. I do not know.
- · Q. Might they not ha:ve come from Pennsylvania or MarylandY
· A. I would not have said so.
Q.. Why not?
A. It isn't strictly salmon brick ; I an1 speaking of shale
brick; that certainly is not shale.
Q. Mr. Simpson, are you enough of an expert to be able
·to identiry simply fron1 brick itself, do you know the brick
itself?
A. There might be instances where it n1ight be impossible.
I have seen bricks so·similar to our bricks it would
page 101 ~ be most difficult to determine.
Q. Would you be able to tell me from the exainination of this brick whether it is your brickY
A. That is our brick.
Q. Is that your number one Hy-tex brick?
· A. Yes, si-r.
. Q. I will ask you to place those two bricks together and tell
me whether there is any variation in the size of those bricks f
·Would you say those bricks 'vere strictly uniforn1?
A. No, sir; they are the extren1es you would find in our
brick.
- Q. They are not strictly uniforn1?
A. Those instances are found in a carload. There is a certain variation in the size of that brick.
Q. That brick?
A. Yes.
Q. 'Vouldn 't that be sufficient to make then1 unfit to use?
A. No, sir; it could still be laid with quarter-inch.
Q. It would be necessary to raise that brick a little for the
·
brick sills?
A~ No, sir; the sills are laid on edge.
Q. It is possible also that your bricks might be varied in
this way?
·
~
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A. It is a matter of tolerance in that trade. The tolerance
allowed and it would not be necessary to chip the
page 102 ~ bottom of brick at all.
Q. That condition might have occurred mig·ht it
not?
A. The brick are graded; it is always done by good work.
men.
Mr. Tobriner: I would like to have these marked for identification.
1vir. Phillips : Did you select these bricks 1
lVIr. Tobriner: I did not.
lVIr. Phillips : Is anyone going to be here who did select
these bricks?
.
lVIr. Tobriner: 1\ir. :E~klund and lVIr. MoCarthy.
The Court: They will be rnarked Simpson #7 and #8.
1\ir. Tobriner: I think it ought to be stated just to what
extent these two bricks vary. If we could agree without taking actual measurements.
Q. Mr. Simpson, what would you say the difference was
under grading· rules of face brick, directing your attention to
the two brick I 'vant to know the difference between these
bricksY
A. One-eighth inch.
The Court: vVhat direction?
The Witness: In thickness.
Mr. Tobriner: !fay the record indicate that the difference
in the thickness of bricks in evidence is one-eighth of an inch.
That is all.
pag·e 103

~

RE-DIRECT EXAl\IIN.A.TION.

By Mr. Phillips:
Q. This is the hard brick, isn't it 1
A. Absolutely.
Q. Will you take that key and see if you can indent anything or scrape anything on it7
.
A. Impossible.
Q. If you can take a brick and scrape into it with a key,
would you say that is hard or soft?
A .. Entirely too soft for foundation work.
Q. 1\fr. S'impson, can you identify this hrick?
A. Those are our number one red Hv-Tex bricks.
Q. Do you know of any reason why ·the bricks are not I"aid
in that way? ·
A. I absolutely do not.
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Q. Do you know 'vhether or not that 'vas the kind of a joint
l\fr. Dobie expected to get?
A. I so understood from lVlr. Dobie, I did not sell this job
and know nothing a·bout that. I never knew anything about
the details.
Q. Is that what is considered as white cement joint?
A. It has the appearance of white ~Iedusa or Atlas cement.
Mr. Phillips: If Your Honor please, I 'vould like to offer
these in evidence.
Mr. Booth: We have no objections.
page 104 ~ The ·Court: They are marked Simpson #9.

Q. Mr. Simpson, would that be considered a good brick job
with a joint like that?
A. Yes, it would.
Q. Is there such a job in evidence out there on that building, in the Dobie house?
A. No, there is not.
Q. Would you say that the joint is the kind of joint that
should be used with pressed brick 1
A. Depending on what the effect is desired to be obtained.
Q. It is certainly not the type of joint if you desire this
type of brick?
A. Yes.
Q. Would you say that is one-quarter inch white stainless
cement joint¥
A. It is not.
RE-CROSS EXAMINATION.
By Mr. Tobriner :.
Q. Are you fan1iliar with mortar and cement 1
A. No, I am not an expert.
Q. Do you know whether that is stainless cement?
A. No.
Q. You so stated.
A. I said it was white Atlas or white 1\fedusa.
Q. Do you know whether Bessemer cement is
page 105 ~ a stainless cement Y
A. I do not know that cement.
Mr. Tobriner: That is all.
And further tl1is deponent saith not.
Thereupon,
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MARSHALL J. SMITH,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
DIRECT EXAMINATION.

I

~

I

By Mr. Phillips:
Q. Would you staU::l your name, residence and occupation,
please?
A. Marshall J. Smith.
Q. Your residence Y
A. My residence is 203 Washington Avenue, Clarendon,
Virginia.
Q. Your occupation t
A. Architect.
Q. How long have you been engaged in construction or
architectural work?
A. About thirty-five years.
Q. What experience have you had in connection with construction work Y
A. Not very extensively around Washington, but other
cities, such as New Orleans, Cincinnati, Macon,
page 106 ~ Georgia, Atlanta, Washington, ~oston and Chicago.
Q. Have you had occasion to see the house that has been
built for Mr. Dobie? At the top of Braddock Hill 7
A. I have.
Q. What observations did you make with regard to the
construction of tha.t house Y
A. Only a casual observation, because my inspection at
the time was mostly a visit not a close inspection. The matter of construction was rather obscured because it was completed-just the finished material.
Q. Did you notice the basement walls Y
A. I did.
Q. Had they been coated or white-washed.?
A. No, they had not.
Q. What other observations did you make with respect to
the brick in that wall 1
A. My impression and recollection was that the bricks were
soft and many of them. They were almost saturated.
Q. Would you say that soft bricks or hard were used in
tha.t basement wall 7
A. Some of each, but of course the percentage could only
be .determined from a visible standpoint, a.nd of course that
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'vas the inside construction of the walls, and you could not tell
anything further than 'vhat was visible.
Q. Are soft bricks permissible in the construepage 107 ~ tion of foundation 'valls?

::1\ir. Booth: I object on the grounds that this witness states
he had been-had not done any building in this location.
Mr. Phillips: He will know whether it is good construction
anyway.
The Court : You had better ask him that.

Q. Mr. Smith, are the same conditions applicable to constructions of foundations around here as 'vould be in places
you have worked?
A. They are according to the Building Regulations.
Q. .A.re soft bricks permissible in foundation walls'
1\:J:r. Booth: In the city of A.lcxaudria ¥
The Court: Where 1
~Ir. Phillips: I do not know whether-as I take it, 1\fr.
Booth is ·contending that the Building Regulations over here
are different, although I understood that the Building Regulations of the District 3;re applicable to this. l-Ie now raisf!S
a question about that. I do not kno'v whether this building
is covered by any building regulations, if l\fr. Boothe's contentions are correct, that this building is not to be covered
by the D. C. Building Code.
The Court : Ask him if they were allo,ved here or in vVashington.
Q. Do you }{now whether ·the use of soft bricks in foundations is allowed 7
page 108 ~ A. If agTeed to by contract you can of course
have them, you can have terms in the contract
about concrete and so forth, but the purpose confining the
use of soft brick should be determined for a specific purpose. I do not know in this instance, but I have been informed what the terms of the contract are, I am not fa1niliar
with this agreen1ent. I can only determine what I sa'v in the
basement walls.
Q. Is the use of soft b1icks in the cellar walls conducive
of a dry cellar or not?
A. No, sir, it is not.
Q. "\Vhat are the objections to soft brick in the foundation
walls?
A. The absorption of n1oisture, transmission of n1oisture,
capillary traction, there are many things objectionable.
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Q. What effect does moisture in the bricks have on -the
bricks Y
•
~- It depends of course upon the consistency or kind of
clay the brick is made up of. As a rule that has a tendency
to decrease the efficiency of the bricks.
Q. Now what effect would the moisture have· on a soft brick?
A. I thought that was your question first.
Q. I meant bricks in general.
A. That is rather a broad way of putting it, if you will
le.t me say so, bricks in general do not specifically
page 109 ~ state the density of the brick. Soft brick naturally disintegrate more than hard bricks. The·
repellant tendency of the brick will avoid it.
Q. Did you make any observations at the tiine with respect
to the percentage of salmon brick or soft brick in the basement walls?
A. To my recollection, yes Y
Q. What was the percentage f
A. T'venty or Twenty-five per cent; visible brick.
Q. It is a thirteen inch wall!
A. I could not say that, I could not determine it.
Q. Did you notice the brick veneering on the house as to
the way the exterior bricks were put upf
A. Yes.
Q. 'Vhat would you say as to the appearance of those
brick walls~
A. Well, from an exterior standpoint I-I went around
the building and it appeared to be irregular, I did not take
a ruler and measure them up; it was visible that they were
irregular brick walls.
Q. Did you make an observation with regard to the plastering in the house'
A. Just in a general way.
Q. vVhat 'vas that?
A. Well, there were blemishes in spots. There were indications in certain spots of float marks. ·The
page 110 ~ allignrnen.t was not exactly perfect, and couT'se
there was discoloration here and there. - ·
Q. ~fr. Smith, assuming that. the contract provided for completion of the job in a first class, workmanlike ma.nner, 'vould
you say that this job was con1pleted in a first class and workmanlike manner?
A. In a :first class and workmenlike manner, I would say
no, as I understand it is the best that can be obtained, is that
the meaning of your inquiry?
Q. Good worllllanship, 'vould you say that work was com-
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pleted-if the contract calls for good workmanship, would
you say that contract was con1pleted in accordance with the
terms of said contract which were to be done in a good workmanlike manner¥
A. No, I 'vould not.
Q. Assuming that a contract was provided for an open
stairway instead of a closed stairway, or for the projection
of the chimney and the fireplace in the living room with book
shelves on each side, soft bricks in the basement, irregular
brick courses, defective plaster, would you say that contract
had been substantially perforn1ed Y
Mr. Booth: I object to that. Assuming a situation I do
not think they have been proven to exist, also a conclusion
of law.
Mr. Phillips: If Your IIonor please, I do not have any
'vay other than those engaged in the Building
page 111 ~ Trade and Architects who draw plans.
~Ir. Booth: It is for the Court to decide, all
the testimony is before the Court whether or not it has been
complied with. The Court will decide that after the e-vidence
·has been restored.
The Court : I think it is a hypothetical question and I
sustain the objection.
Mr. Phillips: I note an exce·ption, you may take the witness.

CROSS EXAl\IIINATION.
By Mr. Booth:
Q. Mr. Smith, I am reading from the specifications of this
contract under masonry. The foundation is to be built of
common brick with a thickness of thirteen inches, the brick
to be used on the outside of the walls and chimney and other
parts where bricks are visible are to be of quality brick, the
price for same not to exceed twenty-four dollars a thousand.
lJsed brick may be used where ever common brick are permissible.'' In view of that. specification ·wherein does the
wall differ in this specification if used briek and common
brick are used in the walls?
A. Determination of brick is the actuating point. As a
rule a mason is entrusted with the proper kind of 'vork the
worker is entrusted with the discriminating powers to produce the results demanded.
page 112 ~ Q. Is any evidence there of any disintegration
of a.ny of those bricks?
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A. For my visit, which was very brief, I could not say that,
but the saturation was there, no doubt.
Q. Have you been there again recently 7
A. No, sir.
Q. How long ago was it you were thereY
A. The first of January.
Q: That was a very cold month, was it not, the cool~st we
have had this winter f
Mr. Phillips: If Your Honor please, I object to his testi_
fying that is the coldest month.
Mr. Boothe : I think the Court will take ju,dicial knowledge
of that fact.
Q. You were there in the month of January t
A. I think it was the month <>f January.
Q. We have had quite a good deal of rain this winter, have
we not?
A. We have had rain here in March, as far as stormy
weather is concerned I do not recall a great deal during the
early part of the winter.
.
Q. Was there any heat in the house at the time you were
there.~

A. No, sir.
page 113 }

Q. Was there any amount of water on the floor

of the basement Y
A. I do not know what you meant
Q. Was there an inch of water?
A. In places there was, my recollection is that in places
there might have been three·quarters of an inch. I do not
know the depth of it, I could not remembe·r that.
Q. Is it not a fact that a house that is closed up and with
110 heat in the house the dampness is apt to be there 7
A. Yes, that is true.
Q. Is that particularly true in cold weather.
A. 1\{uch more so than in summer weather..
RE-DIRECT EXAMINATION.

My Mr. Phillips:
Q. 1\tir. Smith, assuming that it has not rained a since May
12th and those \Valls are damp yet, what would you say
would be the cause of the dampness of those walls!

Mr. Boothe: I object to that question because Mr. Smith
testified that he had not been there recently.
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Mr. Phillips: I asked Mr. Smith to assume that was the
case. I asked him to assume that.
The Court: l\ir. Phillips, the only way to prove that is
to prove the condition today.
Mr. Phillips: l\Ir. Garrett testified that they were wet when
he was there this morning.
page 114 ~ The Court: All right.
A. Under the conditions there is evidence of penetration
and partial capillary traction the·re, now due to the temperature of the cellar.
Q. If hard br~ck had been used in those foundation walls
would they hold the water such a length of time?
A. That requires an explanation, I think, if you will allov~,.
me to say so. Brick as brick units in a wa.U arc not the governing element in that instance, it is the mortar. The mortar
is of an absorbent character and not a repellant one. N aturally a vehicle through which mortar is transmitted or penetrated, it is not always brick it is the mortar used in the
joints.
Q. 1\-fr. Smith, isn't it true that soft brick "rill hold moisture
much longer than hard brick 1
A. Yes, it is.
RE-CROSS EXAniiNATION.
By Mr. Booth:
Q. l\ir. Smith, if you kno,v-if you scratched one of those
bricks. at the present time and that brick is dry, that would
bear out the statement you have just made that dampness
comse through the morta1·, would it not 1
A. Scratching the face of the brick1
Q. Dig into the brick and if that brick is dry, that 'vould
indicate just 'vhat you have said, that the 1noisture came
through the mortar that it did not con1e through the brick,
'vould it not?
page 115 ~ A. Yes.
Q. Now, these specifications provide among
other things that the basement walls shall be par_qed with
cent and asphalt, that this is a customary practice, but it
not guaranteed water-tight, should some other method of
water-proofing is to be selected, smne will be done at extra
cost to owner. Is it or is it not true that tJar.qing back of
the "ralls would cause for a limited length of time at least a
more than usual an1ount of dampness in theref
A. Pargin.g cause dampness 1
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Q. Would it not have a. tendency on account of that to take
up the moisture t
.
A. The parging is put in after the walls are put up.
Q. The pa·rging, 'vould not that dry up the moisture and
prevent the moisture from coming through the· brick t Would
it not have a tendencywto prevent itY
A. The parging ~tself 1
Q. Yes.
.
A. Yes, that is the usual thing, that is what the parging
is used for.
The Court: You·said something about the moisture coming
through the cement, the water would ~orne through the cement
instead of the brick Y
The Witness: Not cement, hut the mortar, that is only an
element of the mortar.
page 116 ~ The Court: Then it must come through the
n1ortar before coming through the brick?
The Witness: That is provided there is higher density or
tendency to convey moisture. That depends on a relative
density or composition of it. That really has to be defined
before you can know definitely.
The Court: If it is known as what is soft brick would it
go through the mortar before it would go through the brick 1
The Witness: A physical test 'vould have to be made.
The Court: On the brick Y
The Witness: On both the brick and the mortar.
And further this deponent saith not.
Thereupon,
ARTHUR C. DAVIS,
a witness of lawful age, being first duly sworn, deposes ·and
says as follows:
DIRECT EXAMINATION.
By 1fr. Phillips:
Q. State your name, residence and occupation, please 1
A. Arthur C. Davis, brick mason.
Q. Your residence?
A. 81(? Gramercy Street, Washington.
Q. How long have you been engaged in the brick business?
A. Forty-three years.
Q. Have you had occasion to observe the job done for
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Charles C. Dobie, on Braddock Hill¥
A. Yes, sir.
Q. Did you look at tbe basement walls Y
A. Yes, sir.
Q. What did you observe about those basement walls?
A. There is some salmon brick in the walls.
Q. By salmon brick, what do you mean 1
A. Light brick.
Q. Is the texture hard, soft or what?
A. Soft, not hard as a red brick.
Q. Is that kind of brick used in basement walls?
A. No, sir.
Q. Is it permitted under the District of Columbia Building
Code to be used in the 'valls Y
A. No, sir.

page 117

~

IV[r. Booth: I object, it is not permitted to be used in basement walls under the District Code. I want to preserve the
p·oint I have made in regard to the District Code.
The Court: No objections were made to the introducing of
tl1e district Code.
_
Mr. Booth: Tentatively understood, Your Honor, that
we object.
A. (Cont'd) No sahnon brick is used in the basement walls
in Washington, unless it is on the outside or inside of thirteen inch walls, not where it is exposed.
Q. What is the objection to salmon brick?
page 118 ~ A. It absorbs water.
Q. How much water.
A. It absorbes quite a bit.
Q. How much water would a hard brick absorb?
A. According to the kind you have.
Q. Are you familiar with these brjcks here (exhibiting
Simpson #9).
A. Yes, sir.
Q. How much "rater would they absorb Y
A. Not hardly any.
Q. \Vhat objection is there to be the use of soft brick in the
foundation walls f
A. It breaks away quicker than others, than hard brick.
It will scale.
Q. About how many soft bricks would yorr estimate is in
tha.t wail f
A. From what I have seen about one-there are about a
dozen as far as I know.
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. Q. What percentage would you say that was?
A. I would not like to say.
Q. Did you scrape any of the bricks¥
A. No, sir.
Q. At the time you saw the foundation walls, was there
a coating there?
A. Yes, sir.
Q. Is that the reason you could not see the
page 119 } bricks?
·
A. That is the very reason.
Q. How did you determine whether they were soft brick
or hard?
A. Scraped them and found out.
Q. How can you tell?
A. W11ere they are scraped the dust falls.
Q. The way you picked out those salmon brick was to scrape
that wall?
A. Yes, sir.
Q. Are you familiar with that ground around there?
A. No, sir.
Q. When you we·re out there, did you see any water coming
through the walls?
A. Yes, sir ; water \Vas leaking through the walls.
Q. Was it coming through the bricks or the ~otar joints?
A. The motar joints.
Q. Were the bricks damp on this occasion?
A. Yes, sir.
·
Q. Do you know how long it would take ordinarilly for a
l1rick in the basement to dry out f
A. Two or three months if there were a fire in there.
Q. In what kind of \Veather? Like we are having now, how
long would it take y
A. It 'vould dry out much quicker than in damp weather.
Q. If hard bricks had been used in that basepage 120 } ment would those brick appear dry, assuming that
we have not had any rain?
.:I\.. If it had a leak in it it would show dampness.
Q. Assuming tha.t we have had no rain for twelve. days,
would hard bricks sho'v dampness?
A. No, sir; I do not think it would.
Q. 1\!Ir. Davis, can you take soft bricks and take them out
of one job and put them in another wallY
A. If you can .transport them without breaking; some of
them.
Q. Did you notice the exterior walls of this building t .
A. Yes.
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Q. What was ·your observation with respect to this wall f
A. Press brick work 7
·
Q. Yes.
A. Not uniform.
Q. What do you mean when you say that¥
A. The joints are not regular.
Q. Are you familiar with the use of this Hy-tex brick?
A. Yes, sir.
Q. Do you kno'v of any reason why they could not be laid
or why the courses could not be regular 1
A. Put a twig in the center of the wall to keep the center
line. They could do that.
Q. From what you observed from this construction, do you
know whether or not they could have used any
page 121 ~ line f
A. I could not say; fron1 the center it does not
look like they useq a twig in the center of the wall.
Q. Would you say that the brick 'vork constituted good
workmanship?
A. No, sir·; I would not, if I put up a job like that they
would make me tear it down, and go by· the specifications,
and if they call for quarter-inch joints, you have to lay quarter-inch joints.
Q. Does the tolerance of the trade permit a variance in the
mortar courses ranging- fro.ni a quarter to three-quarters of an
inch?
A. No, sir.
Q. If there are. such variations, what happens 1
A. Sometimes you ha.ve to go and take it out.
Q. Do you know of any reason why Hy-tex bricks could not
be laid on edge so you could have a uniform sill 1
A. If they had have g?.taged those bricks they would have
had a uniform sill, we always guage them.
Q. Have you ever seen a. job that had occasion to make
a course of bricks regular by chiseling them off 1
A. No, sir.
Q. Did you ever see the job where it has been dune?
A. Not on any one I have been on.
Q. Do you know whether it was done on this job or not 1
· A. Yes. If the bricklayer had laid those bricks
page 122 ~ all the 'vay through and guaged then1, he could
have gotten them all the salne thickness all the
wa.y through the job.
Q. In putting in the sills, do you pick your brick for the
sills?
A. Yes, sir.
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Q. Is that the way you get uniformity¥
A. Yes, sir.
Q. Mr. Davis, brick veneering construction, how are the
bricks fastened to the wooden structure Y
A. You use ties.
Q. Are those ties required to be used in regard to the Building Code of the District of Columbia 1
A. Yes.
Mr. Booth: I object.

Q. Would you have a substantial wall if those ties wore
not used.
A.. I do not know about that.
Q. Have you ever seen brick veneering job done whe1·e
ties are not used Y
A. No, sir; I have never seen one yet.
Q. You did not see that job out there before it was done,
so you are not in a position to say whether the ties are there
or not?
·
.A. No.
page 123 ~ Q. Did you notice the front steps of this house?
_A. Yes, sir.
Q. What did you notice about them 1
A. The joints .'vere a quarter of an inch thick. 1\rlr. Dobie
said it called for a quarter inch and· sometimes they were even
an inch.
Q. What kind of cement 'vas used there f
A. White.
Q. Ho,v does that con1pare with the other cement on the
other side of the house?
A. Cement on the other side of the house is of a grn.y eolor.
Q. ]\fr. Davis, 'vith the use of a good hard brick and par,qing
on the outside walls, is there any reason why he cannot g-et
a dry cellar?
A. If it is properly par.Qed; they sometimes form a little
g·utter at the bottom to keep the water out. It makes a
kind of curve in the bottom of it. Sometimes they eleau it off
before they parge it. If you go ahead and 1Jarge it and not
place it under tl1ere the 'vater will come through.
Q. Do you know of any reason you have observed or have
you observed the location of this house?
A. Yes.
Q. Have you observed the elevation of it?
A. Yes, sir.
Q. Do you know of any reason 'vhy the cellar constructed
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of this brick, pa·rging and drain should not be
page 124

~ dry~

A. It ought to be dry if parged properly. It
has been built long enough to be dry. As I say where the
pat·ging is done at the bottom the water can go underneath the
parging where it is not drained off.
Q. Is it usual and customary in the construction of hou~es
to provide for dry cellars?
A. There are different things, different preparations to !JUt
on, and then put the drain pipes on the bottom of the walls.
Q. Is there any reason why a party should not be able to
get a dry cellar if the work is done properly'
A. If done properly he would get a dry cellar. If there
is any joint in that brick work at all the water is going to
come through.
Q. What is the purpose or the use of the slate courses at
the bottom of the \Vall_ and one at the top of the \vall f
A. To keep the dampness from coming through the walls.
Q. If slate courses were used in this building do you think
the dampness would be there through that wall the way it is 1
A. It would help it some, but that parging is not drained
off at the botton1, then it would not help it at all. There would
be dampness there, it \vould come through.
page 125

~

CROSS

EXA~IINATION.

By Mr. Boothe:
Q. How long did you visit this house?
A. I have been up there the last six weeks, I \Vould not say
for sure.
Q. You say you sa\v probably a dozen salmon brick in the
wallst
A. Yes. I scraped them off.
Q. When you scraped them off the dust con1e offf
A. Yes, sir.
Q. vVas it dust, damp but dustyf
A. Yes, it was a little damp.
Q. Although they were damp, when you scraped them the
dust came off?
A. The dust came off.
Q. I. understood you to say also that the dampness came
through the joints so far as you could seef
A. 'Vhat I saw in there came through the joints.
Q. The dampness did not come through the bricks?
A. It would go through \vhere the joints are.
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Q. So that if there had been hard brick then it might still
come through the joints 1
A. It would come through the joints and not through the
bricks.
. Q. Now, I understood yon ~o say that when you laid for
instance, the sills, you ganged those bricks yon put
page 126 r in the sill f
A. Yes, sir.
Q. And I presume that yon]," reason for ganging the bricks
is that they are different sizes?
A. I gauge those· bricks to- make an ·even joint.
Q. Those bricks are not all the; same size?
A. ~Iost of them.
Q. It would be necessary in order to get the best results
to gauge the bricks Y
A. You make a gauge out of a little p1eee of wood.
Q. You said something about when you are going around
the 'vindows, you could take a line or something to make your
thickness?
.
A. Not making a three-quarters of an inch joint; when you
first get up your. foundation, figure out what you have to and
the distance to go up, and figure your courses that way.
There is a split underneath the windows where they do not
quite meet. That is all around the first floor.
Q. Do you know the brick men who did the work on this
job?
A. No, sir, I do not know them.
Q. You do not know anything about their repupage 127 r tattons as brick masons y
A. No, sir, I have never soon them.

By The Court:
Q. You said the moisture comes through the mortar. What
difference would it make if you used hard or soft brick t
A. Soft brick would not stand up. They would crumble.
Q. How would they crumble 1
A. Crumble because they are not burned hard.
Q. You do not know whether there are any soft brick on
the outside?
A. No, sir. There are some on the inside.
Q. Did you scrape them all or just some of them Y
A. Some of them. Water coming through the joints makes
the wall damp.
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RE-DIRECT EXA:MINATION.

By Mr. Phillips :
Q. Mr. Davis, do I understand that if the water goes
through the joints, a soft brick \vill absorb more water and
hold more ·water than the hard brick¥
A. Yes, sir.
Q. More absorbent that the hard brick Y
A. Yes, sir. Used in the center of the wall, not the inside
or outside.
Q. You mean \vhere there is a thirteen inch
page 128 ~ wall T
A. Yes, where they are not exposed; in the center in between the inside and outside courses.

And further this deponent saith not.
Thereupon,
MARSHALL J. SMITH,
being recalled, further deposes and says as follows:
By The Court:
Q. You said there were "float marks". \Vhat are float
marks¥
A. I never said that in spealring about the brick work. In
relation to the plastering, float marks are made when they
use a float or trowel, sweep it across the wall, either laterally .
or vertically.

The Court: I thought it \Vas in connection with the brick
work. I understand now.
Thereupon,
CLARENCE W. SUTTON,
a witness of lawful age, being duly sworn, deposes and says
as follows:
DIRECT EXAJ\,IINATION.

By Mr. Phillips :
Q. Will you state your name, residence and occupation
please?
A. Clarence W. Sutton, 326 South Washington Street; assistant chief in United States Patent Office.
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Q. Did you ever go with :Nir. Dobie up to the
house that he was having built by Sears, Roe-

buck?
A. Yes, sir.
Q. Do you recall an occasion when you were with him
at the time some bricks were out there on the ground¥
A. Yes, sir, that '\Vas my first trip out there·.
Q. What, if anything, did you hear said on that occasion
by l\{r. Dobie or by the '\Vorkmen on the job.
A. Going up the road we picked up another gentleman who
happened to be a bricklayer. After we got there the bricklayer stated there to l\ir. Dobie that the·re were a lot of salmon brick on the job.
Mr. Boothe: I objec.t. Vi as that the~ bricklayer on the job?
~Ir. Phillips : No.
The Court: I sustain the objection.
Q. As a result. of a conversation with this bricklayer, did
~ir.

Dobie say anything at the time to any one on the job?
A. Yes, sir.
Q. Any one on the job at that time?
A. A gentleman there in charge, I assun1e. I do not know
who he was. Mr. Dobie spoke to him about the salmon brick
piled up there.
Q. What did this party say to ~fr. Dobie f
A. l-Ie said he would cull or throw all of those salmon
brick out and they would not go into the '\Vall.
Q. "'\'\7as anything said with respect to the kind
page 130 ~ of joint tl1at was to be used in laying the brick?
A. As near as I can recall, l\fr. Dobie asked
me '\Vhat kind of joint would be best and I told him a "\T"
joint would be better to release the water fron1 the wall in
case of rain. The conversation, after it progressed, I walked
away to see the excavation, and when I returned the col)versation was finished between the gentleman and 1\Ir. Dobie.
Q. Did t11is party who was on the job there indicate what
the. salmon brick was at the time?
A. No, sir, I do not recall that.
Q. During the course of the conversation between 1\Ir. Dobie
and this party on the job, did either one of them pick up one
of those bricks and break it?
A. The gentleman talking to 1\.fr. Dobie did.
Q. ·what did he do with the brick1
A. Broke the brick and dropped in. right in from of hin1. I
didn't pay much attention to it.
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Booth: No questions.

And further this deponent saith not.
Thereupon,
THO~IAS R. ED'VARDS,
a witness of lawful ag·e, being first duly sworn, deposes and
sa.ys follows :

DIRECT EXA~iiNATION.
"By Mr. Phillips:
Q. ~Ir. Edwards, 'vill you state your name, age and residence?
page 131 ~ A. Thomas R. Edwards, 4458 Greenwich Parkway, N. vV., 'Vashington, Architect.
Q. Have you had an occasion to see the house as it was
being built by Sears, Roebuck for 1\fr. Dobie¥
· A. Yes, sir, I have visited the house twice.
Q. And ho'v recently were those two visits 1
A. One of them was today, within the last hour, and the
other was some time late in the winter. I think it was in
February. The date is not perfectly clear in my mind. I
could not tell you more accurately than that.
Q. Before proceeding, what experience have you had in
connection with architectural work?
A. I am a graduate of the School of Architecture of Ueorge
Washington University. I have worked for architects in
Washington from. 1918 until 1924 and since November 1924
I have been practicing for myself in partnership with l\!Ir.
D. H. Smith.
Q. When you went there on the first occasion, did you make
any particular observations with respect to the basetuent
walls¥
A. Yes.
Q. What did you notice Y
A. I noticed there were damp spots on the basement walls
in a good many places.
·
Q. IIad those walls been coated or painted at that time?
A. Yes, a white coa.t of paint of some kind.
Q. Did you endeavor to ascertain what kind of
page 132 ~ brick were used in those walls f
·
A. You are referring to the basement walls 1
Q. Yes.
A. No, I had no 'vay of telling what kind of brick they
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were since they were covered with paint. I could not do
any more than see the painted surface.
Q. Did you see those walls today?
A. Yes.
Q. What was the condition of those walls today Y·
A. Still damp spots on them, and in addition a number of
places the bricks had been scratched; the coating of paint
has been removed in small places by scratching, and you cah
see the brick exposed under them.
Q. What kind of bricks would you say are exposed Y
A. S'ome of the brick, not all of them, are soft bricks.
Q. A hard brick, can you scratch a hard brick so that you
would make an indentation like that Y
A. No.
Q. What are. the objections, Mr. Edwards, to the use of
soft brick in the basement or foundation walls?
A. Soft bricks are not good for bearing, where there is
considerable load on them. They are subject to disintegration, pass water more freely than hard brick.
Q. You could not tell whether the 'valls on the outside
were parged or not?
pag·e 133 }- A. No, I could not see anything about that. All
below grade.
Q. You are familiar with the surrounding country there,
whether it is high or low or what kind of soil, are you?
A. Well, only what I have just seen from observation on
a quick visit.
.
Q. Is the·r·e any reason why a dry cellar or basement cannot be obtained by the use of proper brick, proper workmanship and by parging?
A. No, I thin'k you can get a dry basement if you met all
those conditions.
Q. Assuming that it has not rained since 1\{ay 12th, do you
.know of any reason why those· walls should be damp today if
all those conditions has been met?
A. No, I do not think the walls should be damp at all if all
those conditions had been met.
Q. Mr. Edwards, a contract providing for work to be done
in a workmanlike mam1er, with proper materials, and bearing
ill mind the location, should that produce a house with a dry
basement?
A. Any particular mention of parging?
Q. And parging.
.
. A. Assuming that you are getting a first class job of PM.fJtng on the outside walls Y
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·page 134

~

Q. Yes.

A. Yes, I w·ould expect to get a dry basement
under those conditions.
Q. Where a contract provides for those three things, would
you say that the builder has complied with his contract by
that type of basement wall1
A. I am not quite sure I get the point of your question.
Would you state that a little differtmtlyi
Q. Assuming that the contract provides that there be a
thirteen inch wall, that those walls be parged, that they be
put up in good workmanlike 1nanner, would you say that the
job as it stands today is a con1pliance w~th the terms of
the contract~
A. No, I \vould not.
Q. vY ould that be acceptable within the tolerances of the
trade, that kind of a job 1
A. No, sir.
Q. Would that job be acceptable under the District of Columbia Building Code t
A. No, sir.
Q. lv[r. Edwards, did you observe the exterior walls with
respect to the mortar courses~
A. Yes, sir.
Q. What would you say as to those courses 1
A. I think the bricks are laid \\ri.th an exceptionally irregular courses.
page i35 ~ Q. vV ould you say the way they had been laid
was in a good workmanlike manner?
A. No.
Q. Do you know of any reason why a Hy-tex brick like
that p1~operly laid and used for a window sill should occasion
1ilie chipping of them in order to even the courses~
A. No.
Q. Did you notice whether that was done on this job~
A. Yes.
Q. What would you say in respect to that work 1
A. It looks as though the bricks has not been laid can~
fully enough. They have been chipped off to get an even
line.
Q. Have you ever seen anything done like that before 1
A. I think not.
Q. Did you notice the plastering in that house~
A. Yes, sir.
Q. "\\That would you say with respect to the w·orktnanship
of the plasteringY
A. Poor job of plastering.
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Q. Did you notice the arches T
A. Yes, I do not remember anything particular about the
arches. I recall distinctly one arch between the living room
and dining room.
Q. What about that arch 1
A. I do not recall anything in particular about it. I recall there is a plaster arch there.
page 136 ~ Q. Are you familiar with' 1-Iy-tex brick?
A. Yes.
Q. Do you know of any reason why a Hy-tex brick properly laid, cannot be laid uniformly?
A. No.
Q. Do you know why or for what purpose a coating such as
has been put on the interior of that basement wall, why that
should be put there~
A. Only to improve the appearance of the basement wall.
Ordinarilly that is all you 'vould paint the inside of a basement wall for.
Q. Can you say whether an inside· drain in a basement is
permissible under the District of Columbia Code?
A. That is not permissible.
Q. Why isn't it permissible?
l\:fr. Booth: I note an objection to these questions.

Q. Why isn't it pern1issible, 1\fr. Edwards?
A. The theory is that a drain in the basement, the trap
is apt to dry out, leaving a clear passage in the pipe for se\\rer
gases to back up into the house.
Q. Is B-X cable permissible under the- District of Columbia
Building Code exposed?
Mr. Booth: I object.
A. In certain places, yes, sir.
Q. In the basement?
page 137 r A. Not in the basement, no, sir.
Q. Ifo'v are brick veneering walls tied into the
wooden structure of the building?
A. There should be a metal tie placed in between the brick
mortar joints and this nailed or tied to the wood fran1e of
the building to secure this veneering of br:ick to the frame
structure.
Q. Would you say that the absence of such ties in this
type of a house "rould be a substantial defect 7
A. Yes, I would.
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Q. What would be the possible results from the lack of
the use o~ ties in a brick veneering wall?
.A. Possibly the walls might bulge out away from the frame
and possibly fall down.
Q. Assuming that a contract provides for a house to be
consturcted in a good workmanlike manner with proper and
first class materials, would you say that this house has been
constructed in accordance with the contract 1
A. No, sir.
Q. Again assuming that the contract provides for the house
to be built with an open stairway from the first floor of the
bungalow to the attic, an open fireplace in the living room
'vith a part of the chimney projecting in the room and bookcases on each ·side, aud further assuming that these have not
been provided, that the staircase has been closed
page 138 ~ in, that the bookcases have not been provided,
that the chimney does not project in the living
room to permit the arrangement as contemplated, would you
say there has been a substantial compliance with the contract!
Mr. Boothe: I object unless it is added "with the consent
of the ·owner''.
Q. Continued. Would you say there has been a substantiaJ conpliance with the contract?

Mr. Boothe: "With the consent of the owner.'' Otherwise
that is a conclusion of law. I object to that question on the
ground that it is a conclusion of law.
The Court : Sustained.
Mr. Phillips: For the record I would like to get l\{r. Edwards' answer in the record.
The Court : The witness is allowed to testify and testifies
as follows:
The Witness: Answering ~Ir. Phillip's question as I understand it, I do not think that complies with the contract or
agreement if those things have been done contrary to the way
they were planned.
· Q. 1\[r. Edwards, did you look at these plans?

A. Yes, sir.
Q. Could an open staircase be put in that house in accordance with the plans 1 ·
A. Yes, I think an open staircase could be put
page 139 ~ in, simply by putting an open rail where there is
at present a wall, but as to the size indicated on

•
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the plans, I think it would be very difficult to get up the
stair. The head room at the top of the stair would be very
cr~mped.
.
Q. Could a stairway with sixteen risers be put in that
open stairway in the house Y
A. Yes, you can put a stairway in with any number of
risers in there, you can get more than sixteen or less that
sixteen according to ho'v high you made each riser.
Q. Mr. Edwards, are you familiar 'vith those plans with respect to the stairway?
A. I looked a.t the plans once.
Q. Could the stairway as provided in thos-e plans be gotten
in that houseY
A. I intended to answer that question that I thought the
stair could be built in. It would be rather cramped at the
top. The last riser would go over close to the back wall sq
there would not be ample room to turn at the top of the stair,
and the roof of the house would come close to the head of a
person coming up that stair.
.
Q. Mr. Edwards, have you seen the weather stripping in
that houseY
A. Yes.
Q. Have you ever seen weather stripping installed like
that?
A. No, I have not.
page 140} Q. Would you say that is a good job or is not
a good jobf
A. Not a good job.
Q. How is it installed Y
A. As I remember it, there is a piece of copper tacked to the
.bottom part of the window sill so that when the window is
closed, this piece of copper comes in contact with the sill
pushed down against it.
Q. Did you notice the mantle in the living roomY
A. Yes.
·
Q. What would you say as to that mantle?
A. I do not think it is particularly attractive in design.
Q. Wha.t about the quality 1 What is it make out of?
A. It was painted. I could only tell that it appeared to be
a wood mootle.
Q. Thick one, narrow one, or what? Does it harmonize with
the room?
A. Well the room does not have any particular architectural
style that ·r think you would expect to find a certain kind of
ma;ntle in the room. I think if the mam,tle had been a little
less course in detail, it would have been better. That is the

•
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chief critism I found with it. It is rather heavy and cumbersome looking.
page 141

~

Mr. Phillips: That is all.
CROSS EXAMINATION.

By Mr. Booth :
Q~ 1\{r. Edwards, you say you have visited this house twice,
'vas it not7
A. Yes.
Q. Assuming that this house has been closed for a period
of approximately three months, that there has been no fire in
the house in that period, would you, as an architect, call thai
cellar today a damp cellar and to warrant a refusal to perform
your end of the contract~
A. I would call it a damp cellar.
Q. Even assuming that the house has been closed for three
1nonths with no fire and no ventilation~
A. Yes, sir.
Q. That cellar today you would term a damp cellar Y
A. Yes, sir.
Q. Suppose that the do6rs and windows in that cellar had
been open for the· last three or four days, and suppose there
had been a fire in the oil burner and the· oil burner in operation, do you think the cellar 'vould then be damp 1
A. I can only guess that. Of course, I would think with
the windows and doors open and fire in the building, the
cellar would be dry today.
Q. Have you seen the specifications in this instance 1
A. I have only seen them in ~Ir. Dobie's hands.
page 142 ~ I have not read them.
Q. In the specifications as to waterproofing,
this provision is stated: '' Parge the basement walls with
cement and asphalt. This is cust01nary practice but is not
guaranteed watertight. Should some other method of waterproofing be selected, same will be done at extra cost to the
owner.'' In view of' the provision in the specification, would
you still say this contract had not been complied with 1
A. I am not quite sure that I get the point there.
Q. Read that Clause called waterproofing (handing the witness a paper). Assuming that that is a provision in the contract or specifications attached to the contract, and assuming
that that work has been done as indicated there, would you
still say· the contract had not been complied with by the contractor?
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Mr. Phillips: If your Honor Please, this being a hypo~
thetical question, this should be incorporated in there too.
''Assuming the orick and the workmanship and the parging."
There should be a further assumption that the work has been
done in a workmanlike manner and that those bricks are hard
bricks. Those three things, and the parging.
The Court: I think he has a right to ask that question.
Mr. Booth: May I modify that question to this extent?

Q. Would you still say that the slight dampness as now
shown there is an. indication that the contract had not been
substantially complied with.
page 143 ~

~fr.

Phillips: I object.
The Court : Overruled.
1Ylr. Phillips : Exception.

A. As far as the paragraph relating to waterproofing goes,
if those things have been done, I would say that part of the
contract has been complied with, but since the matter of the
dampness in the cellar seems to me to be also tied up with
the kind of brick that is used, inasmuch as there appear to be
soft brick in the base·ment, I would say that portion does not
comply with the terms of the contract.
Q. I understood you to testify a short time ago you did
not know there were soft brick in there or not.
A. I am afraid you did not understand. I could see there
were certain soft bricks in certain places where the paint has
been scratched off showing soft brick. Very apparent there
are some soft bricks.
·
Q. How many rows of brick courses in that wall?
A. From the basement floor?
Q. From side to side¥
A. In ·thickness it appears to be a thirteen inch wall.
Q. A.ssuming it is a thirteen inch walJ, how many rows of
brick are there Y
A. Thre·e rows.
Q. In order for that dampness to go through, it would have
to go through three bricks?
page 144 ~ A. Three bricks sidewise or one brick sidewise
and one lengthwise.
Q. Both of those bricks would have to be soft for that water
to get through~
A. No, sir, I do not think that fo11o'!s necessarilly.
Q. Do you recall or will yon look and see whether the
upper end of the stairs show on the plans?
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A. There is a cross line which indicates a cut in the stair,
part of the stair _on one end showing the flight going up and
the other showing the flight going down. The actual end of
the up flight ·is not shown on the plans, but I arrived at the
position that I thoug·ht the last riser would be in by counting up the number of risers indicated here and estimating
where I thought that would head in the top floor of the house.
A. Now assuming· that the construction of that stairway
and the construction of the m.antle had been approved by
the owner, would you still say the contract had not been complied with if the owner had approved of both changes?
A. As far as those points are concerned, I think if the owner
complied with the changes, they are then perfectly all right,
yes, sir.
Q. You spoke something about the tying of these walls. Is
it not entirely customary to tie them with spikes~
A. No, sir, I do not think that is good practice.
Q. Is it not allowed by the District Building
page 145 ~ Code and the Building Code of the City of Alexandria?
A. I think not as far as the District of Columbia. I am
not familiar at all with the Alexandria Code.
Q. There is no evidence of any bulging in those walls Y
A. No, sir, I could not see any.
Q. Do you then know as a metter of fact that they were
tied?
A. I have no idea whether they were tied or not.
Q. Will you be good enough to look at those plans again and
P.stimate where the last tread would land on that stairway!
A. I cannot quite read w·hat the number of risers is. Just
to make sure I am considering sixteen risers, nine inch treads,
I would judge the last riser would come eight feet one inch
from the inside of the rear wall of the house.
Q. And the sloping ceiling?
A. Sloping ceiling, yes.
Q. So that there would be very little head room, if any,
if the stairway had been constructed along those lines~
A. Yes, sir, that is what I 'vould expect to get, very little
head room at that point.
Q. Could the stairs be constructed 'vith winders so you
would have head room?
4~. 'Vinders at the bottom of the stair f
Q. At the top.
page 146 ~ A. Well, it is possible to put winders in any
stainvay.

J
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Mr. Booth: That is all.

RE-DIRECT EXAMINATION.
By Mr. Phillips:
Q. Mr. Edwards, a question was asked you on cross examination assuming that Mr. Dobie consented to the change in
plans of the stairway and the fireplace, whether you would
say that the work as completed would be in compliance with
the terms of the contract, and as· I recall it, you answered yes Y
A. I meant of course as far as those two items are concerned.
J\1:r. Phillips : That is all.
.

•·

And further this deponent saith not.
Thereupon,

SAMUEL A. HASLETT,
a witnes of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.
By Mr. Phillips:
~Ir. Haslett, state your name, residence and occupation.
A. Samuel A. Haslett, Braddock Heights, bricklayer.
· Q. Ho\v long have you been engaged in an occupation of
bricklaying t
A. About thirty years.
Q. Did you go up to the job ·where Sears, Roebuck were
building a house for Mr. Dobiet
A.. Yes.
page 147 ~ Q. Did you see any brick on the ground before
the \Vork was actually started Y
A. Yes.
Q. Did you observe what kind of brick they were?
A.. Yes.
·
Q. What kind of brick were they?
A. Old brick and a lot of salmon brick in there.
Q. By salmon brick, what do you mean f
A. Soft brick, burned on top of the kiln, away from the
fire. We call them salmon brick.
Q. Have you seen·that houset
A. Yes, I saw it.
..
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Q. How recently have you seen that house?
A. Today, close to.
Q. Did you go in?
A. Yes, sir.
Q. Did you see the basement walls 1
·A; Yes, sir.
Q. What was the appearance of that basement wall?
A. Appearance is there is a lot of salmon brick in there.
Damp-the wells 'vere damp.
·
Q. A.re s<>ft brick permissible in the construction of foundation 'valls in Alexandria 1
A. Yes.
Q. What part of the 'valls are they used in?
A. Generally above· the :first floor where they
page 148 ~ are going to be plastered.
Q. Are they permissible in foundation walls 1
A. Yes.
Q. What part of the foundation wall are they used in?
A. Salmon brick-,ve do not generally 'Used them at all. ,
Q. Are they used in foundation walls?
A. No, sir.
Q. What is the objection to the use of soft brick in foundation walls?
·
A. The objection is they take a lot of 'vater in the foundation and the objection is on the outside the frost eats
them up.
Q. Used soft brick, can they be transported from one place
to another place, cleaned and put in a wall?
A. Ye-s.
Q. The fact tha.t they have been used, does that indicate
that they are not soft brick?
A. No.
Q. If a thirteen inch wall with proper bricks ana proper
parging on the outside, erected in a 'vorkmanlike manner, is
there any reason why water should go through that wall?
A. If properly built, it would keep out water and dampness.
Q. Are you familiar with this ground around the house
there, the type of ground ·or earth it is?
page· 149 ~ A. No, I am not.
Q. It is a high elevation, is it not?
A. Nice and high.
Q. Do you know of any reason why a dry basement conld
not have been put in that house?
A. If it had been properly pa,rged, I think it would hav~
been dry.

/'
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Q. Did you notice the exterior \Valls of the house 1
A. Yes, sir.
Q. What, if anything, did you notice about the construction
of those walls t
A. The joints we·re irregular. Some of the joints measured three quarters of an inch.
Q. Are you familiar with Hy-tex brick~
A. Yes.
Q. Do you know of any reason why those bricks cannot be
laid so that the courses will be uniform¥
A. I did not quite understand the question.
Q. Do you know of any reason why those bricks cannot be
]aid so that the courses will be uniform 1
A. No.
._
Q. Did you notice the sills under the· windows in that house 1
A. Yes.
Q. What did you notice about those window
page 150 ~ sills 1
A. Put in a.nd leveled on top and out on the
bottom to make them parallel.
.
Q. Is that the usual and customary way of lining up brick
sills 1
A. No, sir.
Q. Have you ever seen any job where brick sills have been
chipped in order to 1nake a regular and straight line 1
A. Very seldom. Old brick, might do it with them.
Q. I-Ia.ve you ever seen it done on this type of job t
A .. No, sir.
.
Q. Any reason why it should be done if the bricks are
properly put there 1
A. No reason at all.
Q. I--Io·w are they lined up to make them uniform where the
bricks might vary slightly?
A. Cull them out, straight edge top and straight edge the·
bottom. Naturally some bricks are· longer across the head
than others.
Q. Is that what is known as guaging the brick?
A. Yes.
Q. ~fr. Haslett, wl1at is common practice used by the brick
mason in lining up their work so that they "rill get a regular
course?
A. Set an outer frame, mark it off close to the corner line
given you one-twenty-fifth of the length it takes
page 151 ~ to go to tlw top of the frame from the first course.
Put the line there and the man in the middle
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keeps the line parallel through the center, keeps every joint
parallel.
Q. Does the work on t~is house-does it appear to you it
was done that way in this case?
A. No, sir.
Q. What would you say about the workmanship on the
brick work on that house, as to whether it was good or otherwise?
A. I could not say it was good because the joints very so.
I could not say it was a good job. Some parts of it are
nice but taken as a whole I could not say it 'vas a first-class
job of brickwork.
Q. Is the brick work judged _by the courses maintained 7
A. Yes, generally.
Q. If those courses are irregular, would you say that was
good or bad workmanship?
A. Bad workmanship.
Q. Would you say that it was good 'vorlrma.nship on the exterior walls of this house or bad workmanship.
A. In the foundation walls?
Q. Exterior walls 7
A. I would say it was bad workmanship.
Mr. Booth: No questions.
And further this deponent saith not.
page 152

~

Mr. Phillips: I would like to ask Mr. Edwards
one further question.

Thereupon,
THOJ\iiAS R. EDWARDS,
· being recalled to the stand, further deposes and says as follows:

RE-DIRECT EXA:NIINATION.
By Mr. Phillips:
Q. ~:Ir. Edwards, can you tell soft brick from hard brick
merely by the fact that they have been used and have been
transported and cleaned 1 Is that indicative that they are
hard brick?
A. No, sir.
Mr. Phillips: That is all.
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1\{r. Booth: No further questions.
And further this deponent saith not.
The Court: It is six fifteen, gentlemen. We will adjourn
at this time and we can start tomorrow morning at 9:30.
Upon consent of counsel, Court was adjourned until 9:30
M., May 25, 1932.

A~

page 153

r

In the Corporation Court of the City of Alexandria, Virginia.
IN EQUITY NO. 4028.

Charles C. Dobie, Complainant,
vs.
.
.
Sears, Roebuck & Company, Defendant.
Testimony in the above entitled case was continued before
the Honorable William P. Wools, Judge of the Corporation
Court of the City of Alexandria, in the Corporation Court
Room, Alexandria, Virginia, on May 25, 1932, between the
hours of 9:30A.M. and 6 P.M.
Present: John Barton Phillips, Esquire, Counsel for Complainant; Gardner L. Booth, Esquire, Walter N. Tobriner,
Esquire·, Counsel for Defendant.
page 154 }

Thereupon,
ARTHUR M. SCOT.T,

a witness of lawful age, being first duly sworn, deposes and
says as follows :
DIRECT EXAMINATION.

By Mr. Phillips:
Q. Will you state your name and residence?
A. Arthur M. Scott, 527 Crittenden Street, Washington.
Q. Did you ever have occasion to go to the construction
job where Sears, Roebuck were building a home for Mr.
Charles C. Dobie?
A. Several times.
Q. Did you notice anything on the occasion of your first
visit to this job Y
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A. One thing I noticed in particular was the doorway be·
tween the bath room and the front bed room, had been closed
by two by four studding. That was on my first visit when
the house was just being framed.
Q. Was ~:Ir. Dobie with you on that occasion¥
A. He 'vas.
Q. \Vas that called to the attention of the workmen on th(;\
jobY
A. It was.
1\tir. Booth: ~lay it please Your Honor, I n1ove that be
stricken out, nothing in the bill of particulars about studding
in the doorway.
Mr. Phillips: That has been corrected.
l\Ir. Booth: I move it be stricken out as irrelepag·e 155 ~ vant.
1\:Ir. Phillips: I think it is permissible from
this standpoint, that during ·the construction the bill alleges
Mr. Dobie tried to co-operate with Sears, Roebuck to the end
that this building be built correctly. He observed this and it
was called to the attention of the workn1en on the job.
Mr. Booth: Let the record show it 'vas corrected at Mr.
Dobie's request. Is is agreed that it was corrected 1
J\IIr. Phillips: It was corrected.
Q. Mr. Scott, were you present with l\Ir. Dobie when 1\:Ir.
Hawksworth of Sears, Roebuck came to the building to inspect
itY
A. I was.
.
Q. Did you hear the conversation which passed between
J\llr. Hawksworth and l\fr. Dobie on this occasion~
A. I heard some of the conversation, not all of it.
Q. Will you tell what ·you heard on this o~casion?
A. I heard Mr. Dobie n1ention a good n1any defects in the
construction of the house, and while in the basement of the
house in the course of conversation bet-ween :Mr. Dobie and
Mr. Hawksworth, 1\'Ir. Hawksworth said to l\fr. Dobie "You
saw the contract, you read it, and you signed it. The contract is binding and you will only get what the contract calls
for". J\IIr. Dobie answered saying fortunately the contract
works to the interest of both parties and how
page 156 ~ about the open stairway and the chilnney.
Q. vVhat did ~fr. Hawksworth reply to that 7
A. In that particular instance, ·1 annnot just retnmnber at
this time, but the conversation went on about the construction
of the house and the basmnent, and ~Ir. I-Iaw·ksworth told
J.\lfr. Dobie that he was entitled to a dry basmnent and he
would get it.

I
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Q. Did he give any reason for the dampness and the water
in the cellar at the time?
A. Yes, sir. While in the basetnent he concluded that the
water 'vas coming in because the walls baa not been waterproofed high enough on the outside, and he instructed Mr.
Eklund to take care of it. Told him to have it waterproofed,
I think, about hvo f·eet higher than what it had been.
Q. Did you hear any conversation in respect to the plastering?
A. I did.
Q. What conversation did you hear about that·?
A. Both :Mr. Eklund and :Nir. IIawksworth agreed it was a
bad job of plastering and Mr. Hawksworth told me, I asked
him the question-of course it was really none .of my affairs
but I was out there with J\1:r. Dobie and other friends-! happened to ask in a general way what was the cause of the plaster cracking in the 'vay it did. He said it was ''due to the
bad arches''.
Then in the bathroom, the plaster in the bathroom appeared as thoug·h it had been patched. That was
page 157 ~ due, I am sure, when the tiling was being done,
.
there had been spaces left unplastered rig·ht above
where the tiling had gone into line. The tiler told me he
thought that was left that way because there might be a. shower
put in. I said but there 'vas no shower to go in. He said he
would not tile that any higher. Later on that part was plastered and whitecoated and appeared to be patched.
That was called to 1\'[r. I-Iawksworth 's and 1\fr. Eckland's attention. I asked 1\-fr. Eckland how that could be corrected and
he said to take a block of wood, drive nails in it, and scrape
off that whitecoating down through the surface with this block
with nails in it.
Q. ~fr. Scott, did you ever see any iron bars with a bolt
on one end and nut on the other end, called wall bearings, on
that job~
A. In the form of a "T"'
Q. In the fonn of a "T''.
A. I did.
Q. Where did you see those?
A. In the garag·e.
Q. Did you hear any conversation at any time by any of
the workmen on the job with respect to the cabinets in the
kitchen?
Q. What did you hear?
.l!.• The converstion was between the carpenpage 158 ~ ter on the job, whon1 I understood was foreman.
l-Ie said the wrong· cabinets had been sent, too
large for one thing. The only thing that could be done was
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to cut them down. Ife refused to cut them until he had authority to ·do so. He said he had tried to get in touch with
a Mr. Ros·enberg· Qn numerous occasions. He said ~Ir. Rosen·berg- had not been on the job.
Q. You were with ~Ir. Dobie on quite a few occasions during the course of this construction 1
A. Yes.
Q.. Did Mr. Dobie appear to be satisfied with the work the
way it was being completed?
A. l\1:r. Dobie seemed to be very 1nuch dissatisfied.
Q. Did you observe· in any way in which it affected Mr.
Dobie?
A. l\1r. Dobie was extremely nervous a good bit of the time
during the construction.
Q. In reference to those metal wall bearings, did you make
any inquiry of the workmen on the job as to what was to be
done with those Y
.
A. I picked one up and took it in the house and asked one
of the workmen what it was and he told me "ties to be used
in the building".
Q. Do you know where Mr. Dibie g·ot the catalogue of plans
for this house?
·
A. I think he g·ot them from me because I think
·
page 159 ~ I was the first one that suggested to him that he
get in touch with Sears, Roebuck. In fact, I talked
Sears, Roebuch so much to him, I thought ~Ir. Dobie might
think I was too much interested in Sears, Roebuck.
Q.. Is that one of the reasons you were particularly interested in this job?
A. Yes, 1\fr. Dobie had suggested to me a number of times
about the idea of a house he wanted, a bungalo,v. The first
suggestion I made was for him to get a Sears, Roebuck catalogue. I happened to have one in my desk at the office. lie
was at the office and I had a copy with me. I usually keep
copies of those building catalogues at h01ne. At that time I
contemplated building a home. I have always followed the
Sears, Roebuck catalogue with their plans. I fact, at one
t.ime I had a set of plans from Sears, Roebuck to deal with
them to build a house at Silver Springs, but in the past few
years I had contemplated building a pl~ce on my farm down
in Maryland.
Q. Do yon know what 1\fr. Dobie's plans were at the time
for the use of this house and when he expected to get the
house1
Mr. Booth: I object and my objection is ·based on the fact
that even if Mr. Scott had known 1\fr. Dobie's plan, it could
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not bind Sears, Roebuck. Mr. Dobie went into what his plans
.
were in great detail.
Mr. Phillips: If Your Honor please, Mr. Dobie wan~d
to show his plans. I want ~ir. Scott to show that
page 160 ~ Mr. Dobie was in- intending· to get married in
Arkansas and Mr. Scott was to go to Arkansas
with them. It was to take place in February and all of this
'vas kno'vn to them at the time.
· The Court: I do not think it is permissible unless it has
been communi-cated to Sears, Roebuck.
Mr. Phillips: The testimony shows it has been communicated to them. The allegation in the bill is that Mr. Dobie's
plans were upset completely as a result of this work and an
effort is being made to corroborate it.
The Court: In what way was it communicated to Sears,
Roebuck1
~{r. Phillips: Mr. Dobie. Mr. Dobie went into quite a bit
of detail that that had been taken up with the architect; with
the builders and Mr. Nash, and that they assured him they
would have the house by a certain time. ·
Mr. Boothe: The contract speaks for itself.
Mr. Phillips: The contract says with reasonable dispatch.
Mr. Boothe: They had ample time.
The Court: I do not think it is admissible.
~{r. Phillips: May I not note an exception and ask that
· the answer be given in the record.
The Court: The witness has been allowed to testify and
will testify as follows:
Q. Mr. Scott, what do you know about Mr. Dobie's plans 7

page 161 ~

1\Ir. Boothe: In order to avoid so much detail
that I objected. Mr. Scott has been talking for
t.en minutes a:bout what he was going to building on his farm
in Maryland. I withdraw my objection.
The Court: Strike it all but the question.
Mr. Phillips: Will you read the question?

\

Question read by the reporter as follows: ''Do you know
what Mr. Dobie's plans were at the time for the use of this
house and when he expooted to get the house Y
A. I do.
.
.
Q. Will you proceed to tell what you know?
A. !ir. Dobie was to be married, I think on about February
twentieth or shortly thereafter in Arkansas. He was to drive
there and I was to go with him as best man.
Mr. Phillips: That is all.
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CROSS EXAMINATION.

By Mr. Boothe:
Q. Mr. Scott, when or about when was it that yon went to
the 'house with I\fr. Dobie and found a door between the bathroom and bedroom had been closed by two by four studding?
, A. I GO.uld not fix the date, l\{r. Boothe. When the house
was being framed, the brickwork had not been completed.
Q. Was it in the fall of 1931 smne time?
A. Well, it was in the fall of 1931, I think .
. Q.. You are not quite sure whether ir was 1931 or 1932?
A. No, I have been out to the place a number
page 162 ~ of times, ::Mr." Boothe, I cam1ot fix any dates but I
do remember it was at the time the house was being framed.
Q. You state ~Ir. Dobie made smne objection about that?
A. He did.
Q. "\Vas that corrected pron1ptly 1
A. I do not know whether it was corrected promptly or
not, but it has been corrected.
Q. Did yon hear Mr. Dobie at that time or later made any
objections that were corrected, where corrections were made?
A. I know he objected to the plastering job. I have been
there since and the only correction made in the plastering
appears to have been whitecoated, and at this time it looks
as if the cracks were beginning to show again through the
whitecoating.
Q. I think you said you had been on the property with him
a number of times?
A. Yes.
Q. What other objections qo yon recall 1\Ir. Dobie having
made, if any, to the workmen or anyone on the job during
the tin1e yon were there during· your visits?
A. 1\Ir. Dobie made a number of complaints about the brickwork and the brick used in the cellar.
Q.. When were those objections made?
A. Quite a number of times. I could not fix the dates.
Q. Before or after the work was clone?
page 163 ~ .A. Which job was clone~
Q. Brickwork.
A. After the brickwork was done, the outside brickwork.
He complained about that. In Jact, I measured some of the
joints myself.
Q. When was that 1
A. That 'vas after the brickwork was completed on the outside.
Q. When were the complaints made by ~:fr. Dobie about the
brick in the cellar Y

,

... '
"
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A. The first direct complaint I heard was the Sunday afternoon we were all ou,t there. That is the only time I heard a
complaint from lVIr. Dobie to Sears, Itoebuck was the Sunday afternoon when we were out there.
Q. That was after the house was practically completed 1
A. Yes.
Q. ].fr. Scott, you spoke about some bearing plates you saw
out there. How many of those did you see~~
A. There were quite a number of them.
Q. About how long were they¥
A. I should say about fifteen of eighteen inches, I sho~ld
say.
Q.. About fifteen or eighteen inches long'
A.- Yes, sir.
Q. I understood you to say you asked some of
page 164 ~ the workmen what they were for and they said
they intended to use them to tie the walls.
A. That is right.
Q. Do you recollect whom you asked about that, the bricklayer or carpenter?
A. I do not think it "ras the bricklayer. I think it was one
of the carpenters, one of the workmen inside.
Q. He told you that was a fifteen or sixteen inch tie plate?
A. He did not say that. It may have been shorter or longer
but I do remember taking these ties into one of the mechanics
in the building.
Q. I understood in the c9nversation that lVIr. IIawksworth
and 1\{r. Dobie had, you said he could only get what the contract called for and that ].fr. Dobie said the contract would
work both ways and what about the stairway and the chiinney.
'\Vas that the first complaint you had heard about the stairway
and the chimney?
A. No. ~fr. Dobie had conplained to me about it a nun1ber
of times. It 'vas the first complaint I heard fron1 ~fr. Dobie
to anyone connected with Sears, Roebuck.
Q. About what date was that, 1\fr. Scott?
A. That was on a Sunday afternoon in December, I think
along about the thirteenth of Decen1ber.
lVIr. Boothe: That is all.
pag·e 165 ~
I

I

I

~

RE-DJR.ECT EXA:NIINATION.

By Mr. Phillips:
Q. 1\fr. Scott, did Mr. Dobie discuss with you the matter
of an open stair and the :fireplaee f
l\fr. Boothe: I object.

1
I
/
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l\{r. Phillips: Didn't you ask him that question?
Mr. Boothe: In the presence of Sears, Roebuck, not what
·Mr. Dobie discussed with hhn.
Mr. Phillips: Strike that out.

. Q. 1'Ir. Scott, did :!Nfr. Dobie discuss with you the feasibility
tof putting in the house an open stairway and the fireplace f
1\fr. Boothe: I object to that.
I\1:r. Phillips: If your Honor please, the situation is this.
1\Ir. Dobie alleges that he had this house built to incorporate
certain ideas which were very essential to him, which would
distinguish it, this home, from any other house he could get
by going in the market and buying· a speculative house. The
answer admits that he was asking that those certain ideas be
incorporated in the plans, J\!Ir. Dobie says be asked for. I am
asking to have some corroboration as to whether these things
were of importance in the n1inds of the parties, and the only
way I can get any corroboration is to ask if JNir. Dobie considered them of importance by indicating· them to others.
Otherwise, it is 1\fr. Dobie's words and plans as
page 166 ~ set forth.
The Court: Subsequent to the plans?
Mr. Phillips: While the plans were being prepared, before
they were approved.
1\fr. Booth: We have allowed a great deal to go into this
record until I am now placed in the position where I simply
have to object owing to the leng-th of the case. As to ·what
Mr. Dobie's ideas were, hahas fully expressed himself. The
plans speak for then1selves. l-Ie has a right to bring in any
of the architects "\vho drew the plans, but as to bringing in a
number of witnesses who had talked to him and knew he
wanted a certain style of stairway in the house, the question
is was that stairway en1braced in the plans. If it was, the next
question is was that stairway changed with his consent. We
contend it was.
1\fr. Phillips: Is ~{r. Mitchell going to be here?
1\Ir. Booth: Vve "rould have to get hin1 from New York City.
1\fr. Phillips: Mr. Booth sugg·ested he could have the architect here.
The Court: Mr. Phillips, the witness can testify to any
conversation between Mr. Dobie and the representative of
Sears, Roebuck & Company.
1\{r. Phillips: May I have an exception and the answer in
the record?
The Court: The witness is allowed to testify and testifies
as follows:

---.
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page 167 } Question read by stenographer as follows: "Mr.
.
Scott did Mr. Dobie discuss with you the feasibility of putting in the house an open stairway and the fireplaceT
· A. He did..
.
Q. Of what importance did he consider that at the time
the plans were being drawn Y Did he mention that to you Y
Mr. Booth: Same· objection. ·
The Court: I sustain the objection.. The witness is allowed to· testify ·an<;l testifies as follows:
A. Mr. Dobie came into my of.:f:ice. one day, I do .not know
whether it was in the morning· or afternoon and he had just
come from Sears, Roebuck's office after discussing the plans
of the stairway with Mr. Mitchell, who was the architect, and
the question of the difference in the price of puttin-g the open
stairway in because they would have to make the house one
foot wider and one foot longer to take care of this open stairway. What the difference in price was he told me, I think
it was one thousand and some dollars, and he asked me what
I thought of the price. R.ight away I thought it was quite a
steep price for a foot more on the house, all the way around.
We just guessed at the number of bricks additional to -be used
and how long it would take the labor, and so on.
Q. What was the result of that conversation?
A. Mr. Dobie decided to have an open stairway put in by
having the house made larger an· the way around in order to
get the open stairway.
page 168 }'

1\tir. Booth: May it please your Honor, I want
my objection as applying to that whole line of
testimony; heresay, taking place with the .architect and not
with the witness; immaterial;_ not properly asked on re-direct examination; nothing in direct examination.
Mr. Phillips: That is all.
Mr. Booth: No questions.
And further this· deponent saith not.
page 169
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Alexandria, Virginia.
Wednesday, 1iay 25, 1932.
The above-entitled cause came on for a continued hearing
on Wednesday, May 25, 1932, at 11 :00 A. ~L before the Honorable William P. Wools, Judge, in accordance with notices
previously served.
Presiding~

Judge Willimn P. Wools.

Appearances : John Barton Phillips, Esq., on behalf of
Plaintiff. Gardner L. Booth, ]~Jsq., 'Valter N. Tobriner, Esq.,
on behalf of Defendant.
PROCEEDINGS.
page 170 ~

HEARING CONTINUED.

TESTI~IONY

ON BE·HALF O:B, THE PLAINTIFF.

Mr. Phillips: Mr. Elliott, please.

FRANK: L. ELLIOTT,
a. witness called by an on behalf of the plaintiff, after being
duly sworn by the Court, testified as follows:
DIRECrr

EXA~IINATION.

By Mr. Phillips:
Q. lv[r. Elliott, state your name and residence~
A. Frank L. Elliott, 3704 Quebec Street, 'Vashington.
Q. And your occupation?
A. Life insurance underwriter.
Q. Ho'v long have you been in that business?
A. Eight months.
Q. Prior to tha.t time, what business were you engaged in 1
A. I was with the Hydraulic Pressed Brick Company, as
salesman.
Q. For what period of time were you with this con1pany?
A. About twenty-three years, not always as a salesn1an.
Q. What other occupations were you engaged in, during
the time you were with the Hydraulic Pressed Brick Conlpany?
A. About fourteen years as plant foreman. As foreman
superintended the w·ork of the plant; and then in
page 171 ~ the office in different capacities, and for the last
nine years as salesman.
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Q. Will you tell us the difference between the types of
brick, that is in respect to the texture, about 'vhat makes thedifference between a hard brick and a soft brick?
A. The hardness of a brick is obtained by the amount of
burning, in a kiln. That is those bricks which are burned
hotter are the hardest. Those that don't have much of a fire,
are softer.
Q. Are you familiar with the Building Code of the District of Columbia 1
A. Yes, insofar as it applies to clay products.
Q. Do you know whether soft bricks are permissible in
the construction of basements and foundation walls?
A. They are not permitted where bearing on the wall that
would serve the foundation.
Q. What is the objection to the use of soft or salmon brick
in the foundation walls Y
A. They haven't the compactness. .Stress 'is necessary to
make a sound wall. They are apt to disintegrate. If subject
to moisture, they disintegrate in a short thne.
Q. Have you had occasion to see the house which was constructed by Sears, Roebuck, here in question, for ~Ir. Charles
C. Dobie?
A. Yes.
Q. Did you observe the foundation walls in that
page 172 ~ house~
A. Inside the house, yes, sir.
Q. At the time you saw· those walls, were there any whitecoating over them, or were the bricks visible to you 1
A. There had been no painting anywhere about it.
Q. Could you tell if any soft brick were used in that foundation 'vall?
A. There are some tl1at appeared to ·he soft. I couldn't
take then1 out of the wall, but fron1 looking at them, ves, I
could tell there were some soft bricks used.
"
Q. 'Vas there anytl1ing done at the time, wl1ich would indicate to you, that there were soft bricks in those walls f
A. One of the men with us took out a penknife and cut into
the bricks. They semncd to cut easily, so as to indicate softness.
Q. Could you cut into a hard brick?
A. Yon would just barely scratch it.
Q. FJ:om the parts of the wall that were visible to you,
at the time, what percentage would you say, of salmon bricks
'vere incorporated in tha.t wall1
. A. From cutting the brick for six square feet, I estimate
a bout fifteen per cent of soft brick.
Q. And you could only see the inside of the basement wall
'at the time?
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A. Oh, yes.

·
Q. Do you know of any reason why the high
pag·e 173 ~ test Brick- First I will ask you this: Will you
say what kind of brick that is f (Indicating three
pieces of brick.)
A. Yes, that is a hydraulic red press brick.
Q. Do you know of any reason why those bricks can not
be l.aid in regular and unifonn manner 1
A. None, whatever.
Q. Have you observed the exterior walls of this building?
A. Yes.
Q. And did you notice the brick on the edges of the window sills?
A. Yes, particularly.
.
Q. What did you notice about those bricks 1
A. I noticed, while looking there they were apparently
even on the top. They had been chipped away on the bottom,
apparently to even up the bricks.
(,J. Have you ever seen anything done like that before?
A. No, I haven't.
Q. In your observation ·of that exterior wall, did you notice the courses-the mortar courses t
A. Yes, many places. ~{y attention was called to it.
Q. What did you notice about the mortar courses T
A. It was a dark clay at the recess joints, but seemed to
range from an average of about one-half inch, but there was
considerable variations, in son1e cases, more or
page 174 ~ less.
Q. Would you say that there was a uniformed
mortar course used in this ·building?
A. No, I don't think it could be called a strictly uniform
joint.
J\IIr. Phillips: That is all.
CROSS

EXA~1INATION.

By Mr. Booth:
Q. About when 'vas it that you made this examination of
the foundation wall?
·
A. I can't tell you the exact time. I think it was about
the end of February.
Q. February, 1932Y
A. Yes.
Q. Now you say you examined about six square feet of
brick?
A. Of course that is where I could see this brick in the
foundation walls.
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Q.. Where you could see it in the foundation walls 7
A. Yes.
Q. That you estimate in that six square feet, there were
about fifteen per cent of lime, or soft brick?
A. Yes, sir.
Q. Do you know whether or not the rest of the
page 175 ~ foundation walls were sinilarly constructed Y
A. I picked out a place in the wall, and it looked
to me about the average of soft brick.
Q. But you did not examine the type of the wallY
A. No, not at all.
Q. This is a thirteen-inch wall, 1\f'!.". Elliott. In the event
the two outside walls are hard brick, would it make any material difference if the inside brick was soft 1
A. I make my estimate in considering the foundation wall.
I would say the foundation wall should have no soft brick in
its construction.
Q. Even if the outside bricks are hard 1
.A. Even if the outside bricks were hard.
Mr. Booth: That is all.
(Thereupon, the witness, Mr. Elliott, left the stand.)
Mr. Phillips : Call ].tliss Jean, please.
Court: Miss ,Jean have you been sworn f
Miss ,Jean: Yes.
MISS Mil\TNIE JEAN,
a witness called by and on behalf of the plaintiff, having
been previously sworn, testified as follows:

DIRECT EXAMINATION.
page 176 ~ By ~fr. Phillips:
Q. Miss Jean, will you state your name and
residence, please ?
A. Minnie Jean, 1954 Columbia Road, Northwest, Washington, D. C.
Q. You know ~Ir. Dobie, party to this suit, do you notY
.A. Quite well.
Q. Did you have occasion to discuss with him plans for a
home?
.
A. I did.
Q. Did you ever go' with him to Hears, Roebuck & Company office in Washington, in connection with those plans Y
A. ·On two occasions~
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Q. Prior to the time that you went there for the plans,
had you seen a set of the preliminary plans T
A. I had.
Q. And where were you at the time these plans were presented t
A. In my home in Magnolia, Arkansas.
Q. And what on those plans appeared to be objectionable¥
A. The disappearing· stairway.
Q. When you returned from Arkansas, did you go to the
Sears, Roebuck office again 1
A. I did.
Q. With "rhom?
page 177 ~ A. With ~{r. Dobie.
Q. And on the occasion of your appearance in
that office, who were present besides you and 1\{r. Dobie?
A. Mr. Nash and 1\fr. ~Iitchell.
Q. vV ere plans discussed at that time Y
A. They were.
Q. And what changes were considered in the preliminary
plans, if any~
A. The stairway 'vas expecially discussed.
Q. And just tell the Court what the discussion was in respect to that stairway 1
A. We spoke of the inconvenience a disappearing stairway would be, and how n1uch 1nore attractive an open stairway would ·be. ~Ir. 1\Iitchell spoke of how much the open
stairway would enhance the property, and ho\v much more
desirable it would be in every way. He also discussed the
changes wo~tld have that to be 'made. He said that by making
the house a foot longer and a foot wider that we· could be
able to get an attractive stairway there, and it would have
the appearance of a furniture on the top of the stairway. He
said that it vvould only mean an expense of about $1,000, but
with that much n1oney, they cou1d install an attractive stairway, and it could be seen from all parts of the interior. IIe
spoke, however, how the top of the stairway could be fixed
so that it would have the appearance of this furniture up
stairs. He even told about a little table with a
page 178 ~ lamp on it.
Q. At the time of this discussion, what interest,
. if any, did you have in those plans for the house?
A. Well, we expected to get 1narried, and have our home.
Q. And when you say ''we'' you mean 1\fr. Dobie and you 1
A. Yes, 1\fr. Dobie and I.
Q. Was this proposed marriage con1n1unicatecl to J\~Ir.
1\Htchell?
A. Indeed it was.

-.. . . . .
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Q. Did ~Ir. 1\fitchell advise that this change be made?
A. He did. He also spoke of the railing, and we especially
requested. that it be an attractive railing. You know where
it will lead up to it, and he assured me that it would be quite
right.
Q. At the time, did he sketch off any plan'
A. He did. He got up· from the table we were seated at~
and went over to another table, and drew up what he thought
could be put in.
Q. Subsequent to this discussion, do you know whether or
not plans were submitted, which incorporated this open stairwayf
A. May I have that question again, please?
Q. Subsequent to this discussion do you know whether or
not plans were submitted to ~{r. Dobie, which inpage 179 ~ corporated this open stairway f In other words,
do other plans that you afterwards saw provide
for the stairway referred to 1
A. Yes, they do.
Q. Did you ever visit the scene of construction during the
course of the construction of that house~
A. I did.
Q. And with whom were you at the time 1
A. ~Ir. Dobie on several occasions, and on other occasions
there would be two or three other persons present.
Q. Do you know whether or not any change in those plans,
which were submitted to ~Ir .. Dobie, or whether ~fr. Dobie
agreed or consented to changes in any way'
A. Why, absolutely, he did not in my presence.
Q. When was the first time when you heard that there were
some difficulties in g·etting an open stairway in that house?
A. Well, at the time that this stairway was being put up.
Q. And from whom did you get the information Y
A. Mr. Dobie.
Q. \Vhen he communicated that inforn1ation to you, did he
appear to be disturbed about it, or not?
:Mr. Booth: I object, your Honor?

Uourt:

Sustain the objection.
1\:fr. Phillips: 1\Iay I have an exception, your
page 180 ~ Honor? And also that if the witness were permitted to answer she would hav:e testified that he
was quite disturbed.
Court: Sustain the objection, and note an exception. If
the witness were permitted to testify, she would have answered that he was quite disturbed.
Exception noted.
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By Mr. Phillips:
· Q. Did he ever, at any time, or subsequent thereto, tell you
that he had consented or agreed to the change in those plans~
·.A. He did not.
Q. Was the matter of the bookcase, and the projection of
the chimney, on the inside of the living room discussed .by
you and Mr. Dobie?
A. Yes.
Q.. Did he, at any time, tell you that he had consented or
agreed in the change in those plans ¥
A. N e did not.
· ~Ir. Booth: Objected to, your IIonor. (Objection and answer by the witness made at the same time.)
Court: Objections sustained.
~Ir. Phillips: ~Iay we have an exception noted, Your
Honor, in the same·way as the previous one1
Court: Yes, note an exception, and that if the witness were
permitted to testify, she would have testified, ''He
~page 181 ~ did not".
By }\llr. Phillips:
Q. Miss Jean, were you present on the occasion when ~fr.
Hawksworth ca1ne to the house to inspect it, and represented
that he was representing Sears, R.oebuck & Co1npany1
A. I was.
Q. Do you recall any conversation that was had between
Mr. Dobie and Mr. Hawksworth or 1\Ir. Eklund 1
A. I do.
Q. were you present at the tin1e of this conversation?
A. I was.
Q. Will you tell us just what you heard during the course
of that conversation¥
.A. Well, he .:first went down the basement and there -they
discussed that. Of course I wasn't all around the different
places they 'vere, but when I was with them, I heard what
was said.
Q. Just tell what you heard when you were present?
A. 1\fr. Ha,vksworth told 1\fr. Dobie that he was entitled to
a dry basement, and he said he would see that he got a dry
basement.
Q. Did you ever hear any conversation with respect to the
brick in the basement T
A. Yes.
Q. What did you hear in respect to that?
A.. In regard to the brick that were used, and
page 182 ~ about whether or not it would be a dry basement.
Q. Did you hear what 1\f.r. Ifawksworth replied,
if he made any reply.
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A. He told him that he was entitled to a dry basement.
Q. Do you .know whether or not- at that time he. gave any
instructions in respect to correcting the condition Y
. A. He told ~Ir. Eklund to give ~fr. Dobie what the eontract
called for; nothing more a.nd nothing less.
Q. Do you- know 'vhether or not, during the course of the
conversations on that afternoon, Mr. Dobie called Mr. Hawksworth's attention to the staircase Y
.A. He did. He remarked when we discussed that, that the
contract protected them, and Mr. Dobie said that maybe it
did, and that is right, but what about this open stairway!
Q. Do you know whether or not he called :h{r. Hawksworth's attention to the change made in the plans about the
open fireplace, chimney and bookcase?
A. He showed him that he had expected them to be as the
plans called for.
.
Q. Do you know what reply Mr. Hawksworth made to that?
A. He told him not to worry, that he would get everything
·
the contract called for.
Q. Did you hear Mr. Hawksworth make any comment in
1·espect to the plasterY

A. I did.
Q.. 'iVhat did l1e say about that?
A. :He said: ''He got a terrible deal and his
Jive-year old child could have done as well.''
. Q. How often did you go out to the house approximately¥
A. Well, many afternoons after office, we would drive over,
and then on .Sunday afternoons all during the time of its construction.
Q. Did you ever see any water in the basement?
A. I did.
Q. Now do you know if anything has happened in respect
to Mr. Dobie's plans, that would cause him not to want the
house?
.
A. No, indeed, in fact he told mepage 183 ~

Mr. Booth (Interposing) : I object your Honor, to what ~Ir.
Dobie told her.
Mr. Phillips: There is one thing alleged in the answer she
would make clear that 1\fr. Dobie does'nt want the house now
when something has developed, or where any part of the house
itself was chang·ed, or changes made in the plans.
Court: S'ustain the objection~.
Mr. Phillips: Exception, please, and I ask that the record
show her answer, your Honor.
Mr. Booth: Of course, your Honor, my objection is to

Supreme Court of Appeals of Virginia.

152

what lVlr. Dobie told Miss Jean. I have no objection to any of changes to the plans. I do object
to what ~1r. Dobie told her as immaterial.
Mr. Phillips: Your I-Ionor, I would like the record also to
show the reason why I asked this question.
Court: All right. Just make your entry that the purpose
of·your asking this question is to show that it is clahp.ed that
:air. Dobie's plans had been changed, and for this reason he
uoe!:!n't 'vant the house; and for the reason that something
has occurred to it so that .M:r. Dobie does not 'vant the house.
Mr. Phillips: And for this further reason, your Honor,
that there was a communication to Sears, Roebuck & Company that Miss Jean was an interested party as well as this
man, and as they knew :Mr. Dobie was to marry her, and she
:was as much interested in this home as Mr. Dobie himself.
· 1\{r. Booth: I object, your Honor, to the part of her answer as to what lVIr. Dobie told. I have no objection to the
·other part of her answer.
The Court: All right.
page 184

~

By Mr. Phillips:
Q. 1\Hss Jean, do you know whether 1\Ir. Dobie was in any
way affected by the chang·e made in those plans~
A. He was indeed.
Q. In what way.
A. Well, he seemed quite upset, nervous, and was disappointed in every way.
page 185 ~

1\{r. Phillips: That is all.

CROSS EXAl\fiNATION.
By 1\{r. Booth:
~ 1\Hss Jean, you were frequently in the house while it was
being constructed, were you not~
A. Yes.
Q. Did you observe the closed stairway being built?
A. I saw that it wasn't built, and I knew that there has
b.een a change made.
Q. When did you first notice it 1
A. When the studding· was up.
Q. You say you saw it wasn't built. You mean that yon
saw the open stairway wasn't built, do you not¥
A. I saw that the open stairway was not there.
Q. About when was this, that the studding was up, and the
closed stairway 1
A. I don't ren1ember.
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Q. About what- date do you think it was 1
A. I don't know.
Q. Was it constructed in October or November, do you
know'
A. I can't tell you.
Q. What protest or objection was made at that time, in
your presence, by 1\fr. Dobie, if any¥
page 186 ~ A. I have never heard of any protest to the
company, :but he wall telling me that the stairway
was not there, and how disappointed he was, and how he had
protested.
Q. N o'v about the chimney, the brick fireplace. When did
you first notice that 'vas not right~
A. They put the flooring down, and the left this space there.
I thought the bookcases 'vere to be put in. I walked into the
house where the bookcases and fireplace were to he, and found
that space was left open, and finally one day it was closed up.
I couldn't understand 'vhy it was.
Q. About the chimney, do you not know, if the chimney
'vas built to the original plans, it would come into the room
to the mantel T
A. It would have co1ne into the mantel leaving enoug·h space
on each side for the bookcases.
Q. In other words, the chimney would project about eight
inches, is that true?
A. I don't know n1uch about dhnensions when building
chimneys. I do know it. would con1e in the roo1n far enough
to acco1nodate the bookcases.
Q. When did you first notice that this was not done~
A. I said I didn't know exactlv. It wasn't done. I· noticed the space which I thought was for the bookcases and
the chiinney. " 7 hen that was, I don't know what date that
was at that time. I know I certainlv discovered
page 187. ~ that I didn't. see the bookcases, but i did see the
space for them.
Q. The brick work was aU finished, was it not, around the
first of Decmnber, or earlier¥
A. I just can't tell yon about the dates. I know it was
along the fall.
Q. Did you hear l\Ir. Dobie protest to anyone about the
chiinney not being out in the roo1n ?
A. I heard hi1n speak to friends that it would he out there.
Q. Did you hear hhn say anything to any representatiye
of Sears, Roebuck¥
A. ·Yes, they talked it over on S'unday, Decmnher 13th.
Q. That was the day 1\{r. Eklund and l\Ir. Hawksworth were
there?
1

A. Yes.
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Q. You say they said something about the question of arrangements. Do you remember who had that discussion with
1\{r. Eklund f
A. I do. I did.
Q. What was that about~
A. About the cabinets. They had been put up in a very
t~nsightly manner, and he assured us everything would be
taken of in every way.
Q. Did you ask him to remove the radiators 1
·
A. Yes.
page 188 ~ Q. Did he do that?
A. Yes.
Q. vVas that after December 13th or before December 13th?
A. It was on the date, when we had the discussion with
1\{r. Ha,vksworth and lVIr. Ekland, when he assured us everything would be taken care of."
Q. It 'vas on the san1e day that all of that conversation
had taken place, was it not?
A. It was Decem·ber 13th. That is the only time I saw Mr.
I-Iawksworth, and the first time I had ever seen ~Ir. Ekland.
Q. Do you know whether l\Ir. Ekland ever telephoned you
later?
A. Yes, he did. l-Ie assured n1e that day if there is any
other radiator you want changed everything· will be taken
care of. I thought it had been done. lie then asked if there
is any other radiator I wanted changed. I told him of one
in the bedroon1. 'Vhy didn't you n1ake that change, I told
him, and also that I thought everything was taken care of.
I had a radiator in the front bedroom moYed in front of a
window instead of being at the side of a wall. I asked him
_to see to that, and he said he would.
Q. Was that done~
A .. Yes.
·
1\fr. Boothe: That is all.
page 189

~

R.E-DIRECT

EXA~IIN.A.TION.

By l\Ir. Phillips:
Q. That all took place during the course of this conversation, did it not?
A. Yes.
Q. This was when l\fr. Ha.wksworth said that- you were
getting everything the contract provides for, was it not?
A. Ycs, when he said nothing n1orc and nothing less.
Q. This radiator in the kitchen, had that radiator been installed at the time f
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A. It had not. In fact none of them had.
Q. When :Air. Dobie told you that the open stairway was
not there, and he was having trouble about it, what affect did
that have on you?
Mr. Boothe: I object, Your Honor. Miss Jean is not a
party to this suit.
Court: Objection sustained.
I\{r.. Phillips: May we have an exception, your Honor, please,
for the same reason as before¥
Court: Yes. If the witness were permitted to testify, she
would have testified as follows:

Mt·. Mr. Phillips:
Q. What effect did that have on you, Miss Jean?

A:. Well, I cried.
page 190 ~

:Afr. Boothe: I withdra'v the objection.
1\!Ir. Phillips : That is all.

(Thereopon, the witness, :A-fiss Jean, left the stand.)
~Ir.

Phillips: Calll'Ir. Kane, please ..

Court: J\IIr. l(ane, have you been sworn?
Mr. l{ane: No, sir.

ROBERT L. KANE,
a· witness called by and on behalf of the plaintiff, after :first

being duly sworn by the Court, testified as follows:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. Mr. I{ane, will you state your name, residence and business, please?
A. Robert L. Kane, residence, Braddock, Alexandria, Virginia. Real estate and builder.
Q. Were you engaged in any other business, other than
renl estate? .
A. In the contracting· building· business.
Q. How long have you been in the real estate, and contract
and building business?
A. I have been in the real estate business about eighteen
years. and in the building· business about twelve years.
Q. .Ffave you had occasion to see the house which was con-
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structed by Sears, Roebuck Company for ~Ir. Dobie in Braddock Hills¥
A. I have.
page 191 ~ Q. Have you seen those plans and specifications~

A. I have ..
Q. Did you observe the basen1ent wall there?
A. I did.
Q. Can you say what kind of brick is used in that basement
wall~

A. I couldn't say, no.
Q. How recently have you seen that house~
A. I 'vas in there yesterday.
Q. When you 'vere in there yesterday did you observe the
conditions of the walls and basement!
A. Ycs, there was water con1ing in on the east side of the
house, near the north end of the wall. That would be the
northeast wall.
Q. The walls g·enerally, how did they appear in respect to
water~

A. The walls appeared to have been leaking as well. The
remainder of the walls was not n1uch wet. It was around on
the west, east and the north sides.
Q. Now that basement, is that entirely below the surface
or is it part above or part below?
A. Part about four to four and a half feet above ground,
I should say.
Q. So that a part of the basement is above ground¥
A. Part above ground, yes.
page 192 ~ Q. What kind of 'vall is provided -for in this
house?
A. Thirteen inch brick wall.
Q. Are you familiar with that soil in that vicinity?
A. Well, I can't say that I am.
Q. I don't mean from an expert's knowledge, but from observation'?
A. I have never built in that particular section.
Q. Is this location rather high 1
A. It is.
Q. With respect to the altitude there, what would you say
it was as compared ·with this surrounding territory 1
A. Well, I would simply be making a guess. I am of the
opinion though, that it is possibly three hundred feet.
Q. No, I don't mean that. I mean the surrounding territory¥
A. You mean right at this house f
Q. No right around the section of Braddock?
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A. Well you are right on just about the highest part of the
ground around there.
Q. Assuming that the contract here provides for a thirteen
inch brick wall, hard brick and the work is to be done in a
workmanlike n1auner, do you know of any reason why that
basement should be leaky 1
A. I should not think it would be leaky.
Q. If it does leak, would you say _the workmanpage 193 ~ ship and materials used in it were good or bad~
A. I 'vould say that it was faulty workmanship
or materials. ·
Q. Are soft bricks used in foundation walls?
A. Salmon brick is not allowed in foundation walls, or at
least, w-e have never used them in foundation walls.
Q. \Vhat is the objection to the use of salmon brick in foundation walls¥
A. Salmon brick is porous, and the water will go through it,
so I have been told. I am not an expert on bricks. We have
-refrained fron1 using saln1on bricks in foundation walls because \Vater goes through them.
Q. "\Vhen you n1ade an inspection of the house, did you observe the plaster 1
A. I did.
Q. \Vould you say that is good or bad 'vork?
A. It is a bad job. In the living room and dining roon1 it
is fairly g·ood. The others didn't appear to be so fair.
Q. Did you see any of the carptmtry 'vork?
A. Only in the attic.
Q. Vvas there anything to attract your attention to the carpentry 'vork in the attic'
A. There ·was not, excepting the. finishing 'vork.
Q. Did you observe how the carpentry 'vork
page 194 ~ 'vas completed there~
A. The carpentry work was substantially put
in, but the fits were very poor, and in son1e cases the rafters
w-ere toe-nailed on one side. That around the windows was
not good. I couldn't tell about the roof, because that had
been insulated.
Q. \V ould you say the carpentry work was good or bad'/
1\{r. Booth: \Ve object to that your Honor. We object to
this because there are no specifications for that carpentry
work. Onlv one of the dormer windows.
1\tfr. Phillips: That is what we arc complaining about.
Court: Just one of the dormer 'vindows. All right.
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By ~rr. PI1illips:
Q. 1\{r. J{a.ne, did you observe whether the slate covered
up the spaces between the sido 'valls and the roof?
~Ir. Booth: Objection, your I-Ionor.
lfr. Phillips: Do I understand you to take exception that
may g·o to the qualification of this house?
~Ir. Booth: We are limited to about thirty-five specifications.
~Ir. Phillips: ·Your Honor, in that connection we can show
that workn1ansl1ip be good or bad workmanship, and I subnlit that testimony can be introduced to say· whether workmanship is good or bad without applying to any particular
place. That is a. general proposition as to the 'vorkmanship.
Court: What is the question 1
page 195 ~ 1\Ir. Phillips: Read the question please?
Reporter (Reads): ~Ir. l{ane did you observe
whether the slate covered up the spaces between the side walls
and the roof?

A. (By the Witness:) I specially observed light around the
dormers, near the point where the dorn1er joins on to the
main portion of the house. In my opinion it was not properly
flushed.
By 1\Ir. Phillips:
Q. 1\:fr. l{ane, did you observe the window sills in that
house?
A. I did.
Q. And those sills are broken on the edge, is that correct 7
A. That is right.
Q. What was the way those sills were installed?
A. They had been chipped off to bring about an even effect, I suppose. AnY'vay some of them were ·chipped off
probably a quarter of an inch.
Q. Have you ever seen a job done lil{e that beforP.?
A. I never have.
Q. 'Vould you say that was good workmanship or bad workn1anship?
A. In n1y judgement, poor workmanship.
Q. 1\{r. J{ane, yon have gone through the specifications and
plans. What would you say about the kind of rnapage 196 ~ terials that were provided for by this contract?
A. They are good.
Q. They are good?
A. Yes.
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Q. Tell me 'vhy you say there was good materials provided
for in that contract?
A. Well, you specifications call for materials in that house,
that in my judgement, 'vould be good in a specially built
house, 'vith two by ten roof rafters. Of course, you have a
slate roof. That calls for heavier rafters, but you have two
by ten rafters. That is a right large span, and would be.
necessary to put in all good materials. All the way through,
the specifications call for good material.
Q. They call for copper piping?
A. Call for copper piping, and the lead pipes, or your
'vater lines, all the lead lines into the house go into the house
and are exposed pipes in the basement. The heating plant,
of those pipes, they are all covered. Those kind of materials
I would say are such that go into high priced houses, or that
people have specially built.
Q. In a high priced house Y
A. Y-es, sir.
Q. vVith those khids of ·materials, what would you say of
the workmanship expected in the use of those materials~
A. Good.
page 197 ~ Q. Would you say that there has been good
workmanship in that house?
A. I can only testify to what is visable; only as to so much
I could see.
Q. \Veil, as to what is visible what would you say?
A. I would say I examined it, and it is not in keeping with
the specifications, and the kinds of materials that go in such
·
a house.
Q. In view of. the plans and specifications, would you say
that house would be acceptable, in accordance with the plans
and specifications ~
A. Well, I wouldn't accept it.
Q. You would not accept it f
A. No, I wouldn't accpet it as a first class job.
Q. Have you estimated what it would cost to reproduce
that house?
A. I have.
Q. Have you considered it with the present arranged stairway, and fireplace, in first class workmanlike manner Y
A. I have.
Q. And what figure do you estimate you can reproduce that
house for?
1\tir. Booth: I object.
Oourt: What is the purpose of that question, Mr. Phillips 7
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~Ir. Phillips: Your IIonor, it is a question as
to the workn1anship that goes into this house, or
whether the price the contract was based on contemplates first class or cheap labor. If they employed cheap
.labor, they got a cheap house. If the contract figure was
based on first class labor, then it is contmnplated that the
get first class labor, and the price is based on that. You
should get a first class house.
No as to the cost, or what it would cost to reproduce that
house, here is the situation. They have changed the plans.
The testimony goes to show that those plans have been
changed to their benefit. That open stairway would, of
course, and did figure at a cost of $1,120 more than the first
plans called for. They are putting in other arrangements,
by changing the fireplace; the \Vay the kitchen was changed,
but putting in the cabinets the way they have. Now these
things went into that original estin1ate and that original contract price, and the house today, as it stands, does not represent what the contract called for and conten1plated.
So that the only \vay that you can find out what that house,
as it stands today, would be worth, is for sorneone to go there
and do the job in a \Vorkmanlike manner.
In other \Vords, there is no way of telling what depreciation has been occasioned as a result of w·hat has been done to
the house, and what price the house is worth today.
Court: I see your point. It may be a matter of the price
of the material and property.
page 199 ~ lVIr. Phillips: I except, your Honor, and would
like the record to show the answer.
l\Ir. Booth: \Ve object to any statement. There may be
some statements n1ade.
lVIr. Phillips: What statements f
:llir. Booth: The $1,120 that was discussed between l\Ir.
Dobie and l\fr. l\Htchell.
Court: Ifad the witness been pern1itted to answer the question, he would have testified as follows: vVhat is the ques-

pag·e 198

~

tion~

Reporter (Reads) : '' Q. And what figure do you estin1ate
you can reproduce that house for1 ''
A. (By the '\Vitness :) At $8,000.
By ~Ir. Phillips:
Q. :Mr. I{ane, the house in its present condition, 'vhat would
you say the value of that house is today~?
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!Ir. Booth: I object your Honor.
Court: Sustain the objection.
!Ir. Phillips: l\iay we have an -exception, your Honor, and
the. record show the answer?
Court: Y cs. Had the 'vitness been permitted to testify,
he would have testified as follows :
By 1Ir. Phillips:
Q. "\Vhat is the value of that house in its present condition,
lVlr. I\:ane 1
page 200 ~ A. That is a hard thing for me to ans,·~ler. I
couldn't say. A property of that kind, located
where it is, you would ba.ve to find a purchaser that would
want that particulat kind of a. house in the location it is in,
not to say anything like the true value of the property. If I
w·ere buying the house, though I am sure I ·wouldn'tlVfr. Booth (Interposing·): Never mind about that.

By lVIr . .Phillips:
Q. What did you say 1\rir. I{ane ~
A. In n1y opinion, the property isn't \Vorth more than $8,000.

Q. Docs that include the lot?
A. That includes the lot.
Q. ~Ir. 1\:ane, that house is a brick veneer house, is it not 1
A. Yes.
Q. In brick veneer houses, how are they made substantial1
A. Well, your walls are spiked tied.
Q. You don't know whether those walls are tied or not~
A. No, I don't know.
1\fr. Phillips: That is all.

CR.OS.S EXA:MINATION.
Bv 1\Ir. Booth:

By JJ!r. Booth:

Q. 1\lr. lCanc, you say you were in that house
yesterday, and water was coming· in on the
northeast corner. Is that right~
A. Yes. Not exactly on the northeast corner. Possibly on
the easf. side of the house, about eight feet fron1 the north
-end of the house.
Q. COining in through the mortar~
A .. "\Vater was cOining in through the brick.
Q. Through t lw brick~
page 201

~
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A. Through the brick.
Q. You are sure it wasn't coming through the n1ortar 1
A. No, I didn't see the con1ing through the mortar. The
-\valls have been whitewashed, and you could observe the 'vater con1ing through the mortar trickling down the bricks.
(~. You say the walls had the indications of "rater all
around~

A. Ye~, they had indications of water con1ing through the
west, cast and the north walls.
Q. "\Vhat wils that, 1nay I ask, around the front wall7
A. It looked like white paint.
Q. The walls w·ere painted 'vhite, 'vcre they~
J.\. Yes.
Q. Any stains 'vhcre the ·water was~
A. Yes, some stains. I would say stains were on the 'valls.
Q. As a matter of fact, it was only dampness
page 202 ~ on the bottom of the walls, which you sa'v?
A. That was the only wall it 'vas coming down.
Q. That was only dan1pness?
A. The only dan1pness I referred to was at the northeast
corner.
Q. \Vhen you consider that that house w·as closed for a
pedod of three n1onths, no ventilation, and no fire) would
that be an unusual condition?
A. That is an unusual condition.
Q. And would not such an unusual condition cause dampness 1
·
A. No. I say because the house would be closed, naturally
there would he dan1pness n1ore than there 'vould if the house
were open.
Q. Isn't is entirely proper to say, if the windows were
opened, and opened the ventilator, heat in the house, that
it would be cmnparatively dry?
it. That, I can't say.
Q. I understood you to say that there are lead 'vater pipes
in that house. Is that correct?
A. If I said lead, I n1eant brass pipes.
Q. \Vhat sort of heater?
. A... The he a tcr was <:!overed. I don't know whether it is
American Radiator, or a hot 'vater system.
Q. Hot water?
page 203 ~ A. Yes.
Q. Don't you know it has an oil burner?
A. \Veil, would be the same as a hot water system.
Q. Do you know what kind of a heater is in the house t
A. No, I don't know.
Q. \Vhat did you estimate on that?

I
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A. I allowed $75.00, 'vhich is more than I pay. I get a
regular reduction on n1y oil burners.
Q. Did you estin1ate on the Auto1natic Silent Machine?
A. No.
Q. you did not r·
. A. No. I pay $375 and get a discount. I allowed $75.00
less.
Q. Did you 't}stimate on the General Electric Frigidaire?
A. I didn't take it into consideration.
Q. Did you estin1ate on the basement 1
A. I did.
Q. N o,v, you say you think the job is not good, did you
not~

in my judgement, is substantially well built.
floors in good shape?
are in good shape.
rafters all right~
A. So far as substantial building is concerned,'
page 204 ~ they are absolutely all right.
Q. Of course, you went out for the purpose of
finding fault, did you not"/
A. No, I did not. I went out to appraise it.
Q. You didn't find any defects, did you?
A. Yes, I did.
Q. Were any pointed out to you 1
A. Yes, there were.
Q. How many 1
A. Nly attention was attracted to the brick on the window
sills, and I believe the plaster. I think that was all.
Q. Now as to the plumbing, did you know that is also for
a house of that class?
A. No, I didn't.
Q. You don't know much about slate roofs, do you?
A. No.
Q. From your observation, would you say that it is a good
slate roof1
A. From my observation, I couldn't say it is a good job.
Q. Why not?
A. It didn't look as even as I would like. What I testified
was around where the dormers are.
Q. In considering your :figure, did you have that lot in
your production cost?
page 205 }- A. I understand the size of the lot is about 142
feet on the road front, and the depth probably
about 125 or 130 feet. I should say that lot is worth about
$1,200 or $1,300.
A.
Q.
A.
Q.

(

(
I

The house,
Aren't the
The floors
Aren't the
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Q. In the event it w·orth $1,300 then your figures are
slightly lower than tho appraised, are they not?
A. That is right.
Q. Isn't it a fact, I\Ir. l{ane, son1e experienced builders
have plans for a ho1ne, and then the purchaser wants different
plans for the home, and as a rule then you put in ordinary
commercial n1aterials 1
A. I have heard of builders who have done that? . A man
wants to build his hon1e as he would like to have it.
Q. Some people want a bungalow and son1e wouldn't live in
a bung·alow, that is true, is it not 1
A. That is true.
I\tlr. Booth: That is all.

RE-DIRECT EXA1IINATION.
By 1\tir. Phillips:
Q. I\1r. l(ane, assun1ing- that those brick 'valls are -not tied,
would you say it would be defective or not~
A. In my juclgmnent it is.
Q. Asstuning that it has not rained since J\IIay the twelfth,
·
do you know of any reason 'vhy there should be
page 206 ~ any cla.n1pness or water in that basement'¥
I\fr. Booth: I object your Honor. That is not in direct
exan1ination.
I\{r. Phillips: Your Honor, the last part of ~Iay, they put
in a heater, the windows were found to have been up to let
in ventilation, and he has testified that it 'vould be an unusual condition and naturallv would be.
Court: All right.
..
I\fr. Phillips: Read the question, please.
Reporter (Reads) : '' Assurning that it has not rained since
1\fay twelfth, do you know of any reason why there should
be any clarnpness or water in that basement?''

A. (By the vVit.ness :) I know of no reason, except there
\vere springs in the ground.
Q. That would be the only way you could account for such
a condition?
A. Yes.
Q. Asstnning- that the workn1ansl1ip and 1naterials were
not good, would that have anything to do 'vith it~
A. I know of uo reason except springs in the ground.
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·Mr. Phillips: That is all.
Mr. Booth: That is all.
(Thereupon the witness,

~Ir.

l{ane, left the stand.)

page 207 }-

:fifr. Phillips: Call 1fr. Norris.
Court: nir. Norris, have you been sworn 1
Mr. Norris: Yes, sir.

S. ELnfER NORRIS,
a ·witness called by and on behalf of the plaintiff, having been
previously sworn, testified as follows:
•
DIR.ECT EXAl\riiNATION.
By Mr. Phillips:
Q. ~Ir. Norris, will you state your name· and residence,
please?
A. S. Elmer Norris, 8 Rosemont Avenue.
Q. Did you ever have occasion to go out with Mr. Dobie to
a construction job erected by Sears Roebuck in Braddock
Hills?
A. On many occasions.
Q. Ho'v did you come to go out with him on these occasions~
A. He wanted to check up on the house to see how it was
coming along.
Q. Were you ever there when the workm·en were on the
job?
A. Yes.
Q. Were you there at or about the time wnen the staircase was being erected 1
A. Yes.
Q. Did you see any materials in the house for
page 208 }- an open stairway~
,
A. The materials were at Mr. Dobie's house for
the open staircase.
Q. Was any conversation had between ~Ir. Broadhurst at
the time?
A. Mr. Broadhurst said he came out to look at it. He said
that he didn't quite understand that it is in the plans, but
. there is no way to get it in. H-e said: ''To my mind I would
say it is an architectural blunder. Mr. Dobie· said that he
should not do anything with it until he got in touch with
the office in Washington.
Q. What did Mr. Broadhurst say to that 1
A. He said he wasn't going to do anything about it,. and that
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he 'voulcl finish this job in a couple of weeks, and that he
would not allow the trimn1ers to worry with that.
Q. Were you there on any other occasion, when there was
a conversation, between J\!Ir. Dobie and any of the workmen
on the job with respect to this work 1
A. I was there. J\IIr. Dobie said to 11r. Broadhurst to
come up there, and that he 'vanted a door put in. He said
I want you to put up a door over here.'' He had the stairway cut out and not any doorway from the bedroom to the
bathroom.
Q. At the time of this discussion between ~Ir. Broadhurst
and ~Ir.--nobic, with respect to the doorway, was J\IIr. Dobie
disturbed about it f
page 209 ~ A. He was, very much.
Q. Did you talk to hhn about it afterwards Y
A. I talked with him and he said he would 'vrite the company.
J\{r. Boothe: I object to any conversation that took place,
your Honor.
(Objection sustained and discussion by J\ir. Phillips. Ob, jection withdrawn, and court ordered objection stricken
out.)
By J\IIr. Phillips:
Q. At another time. or day. did you go up there with J\-Ir.
Dobie?
A. In the morning he would come by to take me to work iu
his automobile, and he said that he wanted me to come out
and see how the house was progressing.
Q. You "rere working· in vVashington?
A. In Washington, yes.
Q. And that is ho'v you came to go by the house 1
A. Yes.
Q. How often did you go out tliere with 1\Ir. Dobie?
A. Dozens of times.
Q. \Vell, all week, or how many times a week 7
A. Two or three times a "reek; son1e weeks every couple of
days.
Q. During the tin1es you were 'vith ~Ir. Dobie
pag·e 210 ~ did you hear J\Ir. Do hie tell any· workman on
t-he job that he would agree to, or consent to the
closing of the staircase f
~
A. No.
Q. Did you ever hear any workman on the job, or did any

workman on the job ask him, in your presence, with respect to
the chimney and the bookcases in the living- room 1
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A. He mentioned the chimney to them..
Q. He mentioned the chimney to whom?
A. To the workmen.
Q. What did he say~
A. That he didn't understand why the chimney, or bookcases were not in the living room, and the workmen said there
'vas something wrong about the chimney.
Q. After the time the chimney had been built?
A. After the chimney had been built.
Q. Had the flooring been put in?
A. All but the spaces on either side of the .chimney for the
bookcases.
Q. And the workman on the job said he didn't understand
about the chimney~
A. Yes.
Q. Did you ever go there when water was in the cellar?
A. ~Iany occasions. I would say fifteen or twenty. There
were not heavy rains.
Q. Were you there on the occasion when Mr.
page 211 ~ l\1cCarthy came out there to look the house over?
A. Yes. That 'vas on the 22nd of January.
Q. Did you hear ~Ir. ~icCarthy make any remarks about
the construction of the house!
A. 1\:Ir. Dobie 'vas there, and ~Ir. 1.\fcCarthy was standing
there, and 1\ir. Dobie asked him 'vhat he thought of it. He
said that he had never seen the house before, and that he was
simply there for observation purposes. (Witness stopped.)
Q. What did he say~
A. That he was observing the house, and making a supervision of it.
Q. Did you discuss, or did Mr. Dobie discuss with you, the
progress of the construction of that house, and the way it
was being constructed Y
1\:lr. Boothe: Objection, your Honor.
Court: Sustain the objection.
Mr. Phillips: An exception, please, your Honor, and let
the record show his answer.
Court: All rig·ht. Let the record show that if the witness
·were pern1itted to testify, he would have testified as follows:
Witness: If.e was very much discouraged, because I know it
upset his plans.
1\Ir. Phillips: That is all.
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page 212

~

CROSS EXAMINATION.

By Mr. Boothe:
Q. 1\llr. Norris, you stated, I believe, that you had been out
to the house, with Mr. Dobie, dozens of times~
A .. Yes.
Q. And observed, did you not, with 1\llr. Dobie during those
dozens of times, as I understand, son1ething said about the
stairway~

A. Yes, sir.
Q. And observed something· about the chimney, did you not~
A. Yes.
Q. And something was said about a door between the bedroom and bathroom~
A. Yes.
Q. Were those the only observations ~ir. Dobie made, do
you know~
A. He objected to the brick; the kind of brick.
Q. "\\!hen was thatY
·
A .. That was before that.
Q. .-When was that¥
A. ·Just after the excavation work.
Q. Do you know how much brick was there 1
A. They had the brick s·egTegated. They had a lot of soft
brick assembled over ·On the lot.
Q. What other objections were made, if you
page 213 ~ know, at the times you 'vere up there, if any?
A. Those I mentioned. ·
Q. 'Did you see the letters fron1 the home office?
A. I saw some of the letters to the office, but I don't remember the letters from the office.
Q. Did I understand that letter was in reference to the stairway? ·
A. I said that he told Mr. Broadhurst he was going to
write to the company.
Q. "\Vrite to the company about the stairway?
A. About the stairway.
Q. I understand you said you saw the carbon copy of the
letter. Is that rightT
A. Yes.
Q. But you don't remember seeing the letter from the office?
A. That was among them along about that date.
Q. What date?
A. I just can't remember. I only read them once.
Q. And you say you saw the letters, but don't remember
the dates?
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A. I couldn't re1nember, as I only read the letters at one
time.

Mr. Boothe: That is all.
(Thereupon, the witness, 1\'Ir. Norris left the stand.)
~

l\ir. Phillips: Call Mr. Leef.
Court: Have you been sworn¥
Mr. Leef: No, sir.

page 214

vVILLIAl\'I H. LEEF,
a witness called by and on behalf of the plaintiff, after first
being sworn by the Clerk of Court, testified as follows:
DIR-ECT EXAMINATION.

....

By Mr. Phillips:
Q. 1\ir. Leef, will you state ~our name and residence,
please?
A. William H. Leef, 116 North Peyton Street.
.
Q. Did you see the preliminary plans drawn for the house
'vhich was to be erected by Sears Roebuck for Mr. Charles.
C. Dobie?
A. Yes. .
Q. Did you go over those plans with him 1
A. Yes .
Q. What change, if any, was mad-e in those plans?
A. ].fay 1 see the plans?
.
Q. ·Yes. (\Vitness is handed the plans.) That is, from the
preliminary plans to the plans as finally adopted, if you know Y
A. There was an open stairway in the final plans.
Q. Did you discuss that on the occasion in the consideration of the preliminary plans?
A. No.
Q. You did not discuss the open stairway 1
page 215 ~ A. No.
Q. Between the time of the preliminary plans,
and the time that the final plans were received, do you know
whether or not y:on discussed the open stairway with Mr.
Dobie?
·
A. Yes, I did tl1at.
l\fr. Booth: I object. Withdraw the objection.
By l\1:r. Phillips:
Q. What discussion was had with respect to this change?
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1\!r. Booth: I object. This 'vasn't a representative of the
cmnpany, your Honor.
Court: Sustain the objection.
lVIr. Phillips: Your I-!onor, may I have au exception, and I
would like the record to show the answer, please~
Court: All right. If the witness were permitted to testify
he 'vould have testified as follows :
Mr. Phillips: R.ead the question, please.
Reporter (Reads) : '' Q. What discussion was had with respect to this change. ''
A. (By the witness:) We discussed the open stairway.

By lVIr. Phillips:
.
Q. Did Mr. Dobie have you make any sketches in connection with an open stairway¥
A. Yes.
Q. Were those sketches· ~hown to Mr. Dobie¥
A. \Vere thev shown to him Y
page 216 ~ Q. Yes.
.,
A.. Yes.
Q. Did you ever go out on this job during the course of
construction Y
A. Yes.
Q. Were you ever there when the 1nen were at 'vork~
A. No.
Q. Were you present on an occasion when a l\1:r. Hawks'vorth appeared there to inspect the job, and represented himself as an agent of Sears Roebuck?
A. Yes.
Q. Did you hear any conversation between Mr. Dobie and
1\ir. Hawksworth with respect to the work¥
A. Yes.
Q. What conversation did you hear¥
A. With regard to the stairway that is there now, and the
open stairway shown on the plans; also the chimney. The
plans indicate a chimney to be set in from the outside wall,
and bookcases were to be placed on either side of the chimney.
Q. Did you hear anything said 'vith respect to the basementf
A. Yes.
.
Q. What did you hear with respect to thatY
A. Why, there was water in the basement. Mr. Dobie kicked
on that, and Mr. Hawkeswortl1 said that Sears
page 217 ~ and Roebuck would guarantee him a waterproof
'
basement.

,
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Q. Did he indicate what, if anything·, would be done to
correct the condition?
.
A. Only, he said that 1\ir. Dobie was entitled to a water~
proof basement, and Sears Roebuck would guarantee that they
'vould give him a 'vaterproof basement.
Q. Were you 'vith ~Ir. Hawksworth and 1\fr. Eklund on the
day they were on the premises¥
A. Not all of the time, no.
Q. Did you hear 1\ir. Hawksworth or :Nir. Eklund dis~uss
the matter of brick work; the exterior brick work!
A. Yes.
Q. What was said with respect to thatf
A. J\~Ir. Dobie kick~d on the joints in the brick work, and
they said that it was as good as could be expected for a job
of that kind.
Q. What, if anything, was said about window sills, in your
presenc~¥

What was that!
:Pid you hear anything said about the window sills Y
No ..
Was anything said about the plaster in your pr~sence f
A. Yes.
·
Q. What was said about the plasterY
pag~ 218 ~
A. 1\ir. Hawksworth said that it wras the worst
job he had ever seen that had come to his attention, and that would have to come down, and also, that he had
a small child who could have made a better job of it.
·
Q. Have you ever, during- the cours~ of the times when you
have visited there, observed any water in the basement¥
A. Several times.
A.
Q.
A.
Q.

Mr. Phillips : That is all.
1\fr. Booth: No questions.
(Th~reupon,

the witness, Mr. Leef, left the stand.)

1\fr. Phillips: Call Mr. Hervey, please.
Court: Have vou been sworn Y
l\ir. Hervey : Yes.
GEORGE· W. HERVEY,
a witness called by and on behalf of the plaintiff, having been
previously sworn_, testifi~d as follows;
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EXA~IIN.ATION.

By Mr. Phillips: ·
.
. Q~ l\Ir. Hervey, will you tell me your name and occupatio~ please?
. _A. , George W. Hervey an economist, in the ·Federal Service.
Q. ·Did. you ever have occasion to go out to the construction
job being carried on by Sears Roebuck for Mr.
page 219 ~ Dobie in Braddock Ilills 1
.A. Yes, sir, I have been there on many occasions.
Q. Were you ever there when the workmen were on the
·job~

A. No, sir.
Q. Were you there on the occasion when a Mr. Hawksworth
and Mr. Eklund were there?
· A. Yes.
Q. Did you hear any conver~ation that may have passed
between Mr. Dobie and Mr. Hawksworth or l\{r. Eklund 1
A. Yes, sir, I did.
Q. What did you hear?
A. I heard Mr. Dobie outline to a 1\Ir. Hawksworth the
things that he was objecting to in the construction of the
house. I heard the first part of the conversation they had
with ~Ir. Hawskworth.
Q. vVere you with them all of the time they were there f
A. No, sir, I was not. I "~as in the ho1ne, however, but not
with l\£r. Dobie and 1\fr. Haw·ksworth all of the time.
Q. While all three of you were present, what discussion
did you hear?
.
A. '\Veil, I heard 1\Ir. Dobie object to the condition of the
arches in the house. I heard him object to the sills in the windows outside the home. I heard him object to the placement
of the fireplace in the home, and particularly I
page 220 ~ I heard him object to the damp cellar.
Q. Did you hear any conversation had between
1\rir. Dobie and ~fr. Ha,vksworth, or 1\'Ir. Eklund, with respect
to the staircase?
A. Not in detail. I heard 1\fr. Dobie calll\fr. Hawksworth 's
attention to it, and then they passed on and went into the cellar. I did not hear that conversation i:n detail. I merely
hear 1\fr. Dobie call Mr. Hawksworth 's attention to it in passing. I believe they later went back and discussed it in more
detail.
Q. '\Vho was with you the tin1e, anyone?
·A. Yes, I was taking care of my little girl, and my wife
heard the conversation in the cellar.
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Q. Did you liear any discussion between ~Ir. Hawksworth
and Mr. Eklund, in respect to the work~
A. Yes, sir. I hear Mr. Hawksworth call to Mr. Eklund's
attention, the condition of the arch between the living roon1
and the dining room, and I heard what passed between them
at that time.
Q. Did ~Ir. Hawksworth give Mr. Eklund any instructi.ons
in your presence~
·
A. Yes, sir.
Q. What did he say1
A. I heard 1VIr. Hawksworth give Mr. Eklund instructions
outside the house when we were looking at the
page 221 }- sills, to put a man on the job the next morning,
and fix up those sills, but to give Mr. Dobie only
such things as the contract called for, and no more.
Q. 1\{r. Hervey, what interest had you in the job~ and why
did you go up theref
A. I was interested for several reasons. I have known ~Ir.
Dobie and Miss Jean intimately, and have been continuously
with them from the time Mr. Dobie first became interested in
having Sears Roebuck build their home.. And, secondly, because Sears Roebuck's representative came to me and wanted
to build a home for me too, and I was interested becanse I
wanted a home constructed.
Q. Do you own any lots in Virginia~
A. Yes, sir, I own some properly, and I 'vas interested in
having a home constructed on my property.
Q. Was that one of the reasons you were interested~

1\{r. Booth: I object, your Honor.
Court: Overrule the objection:
lVIr. Bo<;>th: ~lay we have an exception, your Honor?
Court: Yes.
· Exception noted.
By l\1r. Phillips:
Q. Was that one of the reasons why you were looking at this
job!
.
A. Yes, sir. It was one of the reasons, I suppag·e 222 ~ pose. l\fy interest in Mr. Dobie and Miss· Jean,
however, 'vas equal to the personal interest in
having a home constructed for myself; a combination· of both
reasons.
l\{r. Phillips: That is all.
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Mr. Booth : No questions.
(Thereupon, the witness, lVIr. Hervey, left the stand.)
1\Ir. Phillips: If your Honor· please, that is the plaintiff's
case.
Court: It is no'v one o'clock. Will three quarters of an
hour be enough time to get 1unch?
1\Ir. Booth and lVIr. Phillips: Yes.
Court: All right. vVe 'viii return at quarter to two.
RECESS.
Proceedings of Afternoon Session.

Court : Are you ready, gentlemen?
1\!Ir. Booth: lVIr. Hawksworth take the stand.
TESTIMONY ON BEHALF OF THE DEFENDANT.

T. THOMPSON HAvVJ{SWORTH,
a witness called by and on behalf of the defendant, after first
being duly sworn by the Court, testified as follows:
DIRE·CT
page 223

~

EXA~IINATION.

By 1\:Ir. Booth :
Q. Will you please state your name f
A. T. Thompson Hawksworth
Q. vVhat is your occupation?
A. General lVIanager of Home Construction Department of
Sears Roebuck & Company, Washington, D. C.
Q. How long- have you been so employed~
A. In Washington for a year; for the company two years.
Q. Do you remember the occasion on or about December
15th, 1931, you went, in company with Mr. Eklund of your
office, to visit a house that 1Sears Roebuck was constructing for
Mr. Charles C. Dobie 1
A. I do.
Q. "'\Vhat was the purpose of that visit, Mr. Hawksworth 1
A To determine what complaint, if any, Mr. Dobie had in
relation to the construction of that house.
Q. And "rho was present at that conversation f
A. I took with me lVIr. Eklund, because be "ras our construction superintendent, and because he was familiar witli the
construction work, and, I had no doubt, 'vith the plans and

-

-
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specifications, and I merely wanted to determine 'vhether Mr.
Dobie had any con1plaint. l\{r. Dobie and a lady, to whom he
is engaged, and several of ~Ir. Dobie's friends were there.
Q. How n1any, would you estimate, of Mr. Dobie's friends
were there?
A. I have an impression, besides Mr. Dobie and
page 224 ~ this lady, there were probably six or seven others.
I arrive at that estimate by knowing another
couple was there considering buying a home, and about four
or five other people. That is my impression.
Q. Will you detail to the best of your recollection, the conversation that took place behveen you and Mr. Dobie, or Mr.
Eklund and Mr. Dobie, in your presence?
A. I approached l\Ir. Dobi-e, and asked 1\{r. Dobie to outline
· to me the things 'vhich he felt, in his own mind, needed investigation, and proper adjustment. I was there only for that
purpose, you understand, not that I did not have knowledge
in the case of the plans and speci:fica tions, but merely to adjust the con1plaint, and 've started in and went over the house
rather in detail. There were a number of times. I will try
to detail tho~e the h-e~t I can.
1\'Ir. Dobie drew my attention to irregularity in the plaster
and the arches, which were observed by me, and which I orclered replaced, and which has been done.
There was another irregularity called to my attention of
the finish in the tile next to the trim door in the bathroom,
which I ordered replaced and which has been done. That has
been replaced.
The drain board, adjacent to the sink was not securely fastened, and there was a small opening betw-een
page 225 ~ the drain. board and the sink, and I ordered that
fixed.
These were thing·s which did not involve any relation with
the plans and specifications, which were obvious, which I
saw there, and had no effect.
There was an opening above the rear door with a recess
into the wall of the door frame that had not been point-ed up,
and I ordered t11at to be pointed up.
1\'Ir. Dobie spoke to me about the stairway, and made reference to his objections to the door, and of his desire of having a beveled mirror door. AndQ. (1\Ir. Booth interposing:) What 'vas the condition of the
stairway at tl1at time¥
A. As I recall it, the stairway was all in and walls plastered, and door s-et up.
Q. Do you mean the door at the bottom of the stairway?
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That is m:y impression, as I recall it. I have no refer-

ences notes in this case of any kind.
Q. vVhat sort of door was set up?

A. I am not certain, as I recall it. I don't know whether
there was a mirror in the door at the time.
Q. What did Mr. Dobie have to say about a mirror in the
door, if anything Y
A. The statement to me was that he wanted a beveled mirror door.
page 226 ~ Q. What was your response to that statement,?
A. It was a matter of what was called for in
the sp-ecifications and plans, and while 've do all we can to
please our customers, I don't know whether there was a mirror door there or not. I did not know at that time, the details with relation to that stairway.
Q.- vV as the stairway open or closed 7
A. It was a closed stairway.
Q. vVith the door there, it could 'nt have been an open stairway, could it?
A. With a door in the stairway, absolut~ly not.
Q. What else took place during that conversation?
A. He complained of some chipped brick above the steps,
at the walk there, and I stated that that would be replaced.
He also complained of the irregularity of the bricks over
the sills. The bricks would be regular, of course, on the outside of the house, while the tops might be irregular. There
was considerable irregularity, and they were out of line. But
that was due to the irregularity of the bricks, but we 'vere to
point that down and chip it do'vn so they would be regular.
H-e also complained that there were two or three slate in
the roof that 'vere cracked or imperfect. I assured him that
would be fixed.
He complained that the garage flooring was
page 227 ~ not complete. I assured him that would naturally
be finished in accordance with our contract.
Then I think he called mv attention to a door in the cellar
and outside door from the basement where there was no
lig·hts in the doorway, and that there should be lights there.
I assured him that we would take tl1at under advisement to
determine what to do. We took it under advisement and I
ordered it to be done according to l\Ir. Dobie's wishes.
At the time, there was an additional item on the second
floor, that light could be observed between the roof line and
floor line, which is characteristic of 1nost new houses.
He complained about the chimney and window sills, and I
believe that was all done, and I told him I was there merely
to investigate his complaints.
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That completes the complaints he had so far as I recall.
Q. Was anything said about the basement;
A. The basement floor was wet, .and also 1 observed the
spiket water line was running, and there was no way of telling
the amount or souroo of water in the basement as a result of
water coming in through the basement walls, spiket line or
windows which were not completed. I went outside to investigate·, and noticed in the circle· in the grass around the
walls there was a natural little t1·out, which is characteristic ·
of all new houses. The settlement had not been
page 228 ~ completed, and the water had not been running
off the grounds.
Q. Did you make any statement to Mr. Dobie. about the
condition of the basement 7
1\.. If I said anything to 1\{r. Dobie, it was to the extent that
it would be a dry c-ellar, which is characteristic of what we
do on all houses that we construct.
·
Q. Was anything said to you by Mr. Dobie relative to the
condition of a. brick chimney in the interior of the living
room?
A. I don't recall any conversation about that. At the tilne
·the material was not in place, I recall. The only conversation I had with him about the living room was relative to
the bookcases, and I did not have the plans and specifications
there, and could not discuss it. I was there to find ont what
complaints he had, and to make an investigation, and to adjust them to the best of my ability. I told him so. That was
our arrangement.
Q. Did you state, any tin1e, what alterations or arrangements would be put in the house 7
A. I told him we would go into that hnmediately, during
the course of the coming week. It was on the ·next day or
so, one of our salesman called on another man in his office~
and he informed me that 11:r. Dobie would not wait, but
would write the· home office, andpage 229 ~

1\'ii·. Phillips : I move that that go out, your
Honor.
1\!Ir. Tobriner: We have that letter written to Chicago.
Court : All right. ·
1\ir. Boothe: You 111ay answer the question, Mr. IIawksworth.
A. (By tl1e witness.) While· I was in my own office, I was
inforn1ed by a salesman, that someone of close association
to him, said that 1\ir. Dob~e was not going to wait, but would
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immediately write to Chicago as to a further complaint. He
did that even after I told him we would do everything to the
best of our ability for him.
:Nir. Boothe: That is all.
CROSS EXAMINATION.
. By ~Ir. Phillips:
Q. ~Ir. Hawksworth, do you recall the time you were out
there; what time of year 1
A. As I recall it, it 'vas· either the latter part of November
or the first of December. As I said I haven't made any
official data or notes of this investigation.
Q. Did you make a memorandum at the time 7
A. I remember there was an automobile stuck in front of
the house at the time.
Q. Did you make any memorandum of the complaints 7
A. I made notation of these things on the· back of an envelope at the time, which I passed on to ~Ir. Eklund the
next day.
page 230 ~ Q. Have you been placed in a position to consider this house since· that time?
A. In what respeet do you mean 1
Q. WhetJlei· the work has been completed, or whether it
hasn't been completed, or whether anything has been brought
to your attention abo.ut those complaints¥
A. I still don't understand your question.
Q. Has anything transpired between the time you were
there, and the present time, which would keep these things
in your mind?
A. I have. been in the house, yes.
Q. How often Y
A. Twice.
Q. Ho'v soon after those complaints were made to you on
this occasion?
A. I couldn't tell you. I don't remember.
Q. What was the house considered at, 'vhen you said it
would be -completed in accordance with the terms of the contract on either of those occasions~
A. I still don't understand your question.
Q. Has the hous~ been completed in accordance with the
terms of the contract, as they are understood by you?
. A... The house has been completed in accordance 'vith the
terms of the contract.
page 231 ~ Q. I mean the plans and specifications, }.;fr.
Hawksworth f
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A. Yes.
Q. Did you ever resell it?
A. Naturally not.
Q. Are you not familiar with what instructions were given
to the men on the job there?
A. Except to the men of the organization.
Q. Were you familiar \vith those instructions to be given
'vith reference to the house there!
A. No, sir. I went there· to get 1\{r. Dobie's complaints in
full. I got them.
Q. Do you recall being in the basement, in my presence,
when the question was ·asked you what you were going to
do with those walls, and you r~plied, ":htir. Dobie, you are
entitled to a dey cellar, and I will see that you g'et it~' Y
A. I don't remember your presence there.
Q. Do you recall in response to a question, you replied:
''There is no use of quibbling''?
A. I certain do, because it was very difficult to get from
Mr. Dobie a direct and unbiased story of what he wanted.
Q. Do you reall, at the time we were in the basement, that
1\tlr. Dobie asked you what you were going to do with respect
to the basement, and you said that under the contract everything had been done according to the contract, and you asked
him: "Didn't you read your contract Y,. Do you recall that Y
A. I may have told him that he would get what
page 232 ~ the contract called for. But I don't recall anything about his reading the contract.
Q. Didn't you say that he should look at his contract, and
that whatever is in that contract is binding?
A. I don't recall that.
Q. Do you recall saying that you are going to get exactly
\vhat your contract calls for, nothing mor-e and nothing less?
A. I don't recall that. We do everything that good busines~
practice calls for.
.
Q. Do you recall that he asked you if it was good business
practice about the staircase as called for in the contract, and
you said fortunately it was not good business practice for bot.n
of you, and then asked you: what you were going to do about
the staircase upstairs Y
A. I don't recall you speaking about it.
Q. Do you recall that he asked if you a copy of the cont-ract with the plans and specifications for that open staircase, and asked you if you had read that, and you answered:
''I have not"?
A. No, sir, I don't know anything about that.
Q. Do you recall your· answer, sa)4ng: ''In absence of the
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plans and specifications, I am not going to say anything about
that"!
A. I may have made some remark that I was there to get
Mr. Dobie's complaints, and I wasn't tnere to say ·
page 233 ~ anything in regard to the staircase.
Q. Did you make an investigation of the basement?
A. I was· down in the ·basement with Mr. Eklund.
Q. Did you observe the bricks in those walls?
A. Yes, sir.
Q. Anything striking as to the kind of brick there!
A. vV e found that the brick was a. pressed brick, as to my
interpretation. There 'vas very little, if any, sound prick
prese:Q.t.
·
Q. Do you recall that you said that that could be taken
care of by putting a little coat of surface on the outside, and
instructed ~fr. Eklund to do that Y.
A. There was no discussion on my part as to that, I am
sure. I would say I observed the outside. There is a settled
fill back there and the back water makes a trout. That is
natural, and the water there for some reason was due to the
settlement, and it would be there until the wall had settled.
Q. How 'long would it take to do that f
A. During the winter it would probably take a little longer
than otherwise. It is hard to say.
Q. How many months would it take? .
A. I don't .know. It would depend on the weather conditions and the kind of soil.
page 234 ~ Q. What kind of soil did you find there?
A. !t seems to be clay.
Q. What kind of soil is required for a proper settlement 7
A. Clear, with respect to retaining moisture.
Q. To retaining moisture Y
A. It benefit the running away of water, natural1y.
Q. The running away of the waterT
A. Yes, sir.
Q. Are you familiar with the plans and specifications for
this 4ousef
A. I am not very familiar with them, no.
Q. In the absence of or lack of fan1iliarity with the plans
and specifications, would you say that house is constructed
in accordance with the contract Y
.A. I am not able to say.
Q. On the occasion when you were there, there was some
'vater in the cellar w·asn't there 1
A. There was water there. The spiket was running and
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there was a little stream across that point, and a little pool
of water ran from the open spiket.
Q. Did it rain the day before, if you recall Y
A. I don't remember.
Q. Did you see any pool there on December 13th f
A. All that I told you about. The water was there. I do
recall there- was water on the floor. Whetb,.er that
pag·e 235 ~ can1e from the open spigot, and came from a
little lane of water at the water line.
Q. Did that water come from the outside!
A.. No.
Q. From the freshet on the. outside Y
. A.. The last occasion that I was there there was some coming from the line on the outside wall. As to any subsequently
coming from the open spiket I don't know. There was some
water there.
Q. Ifow farge is that basement?
A. I would judge twenty-five by ten, roughly.
Q. The floor is a cement floor, is it not Y
A. Yes.
Q. There is a drain in the basement?
A. As I recall there was, I don't kno'v exactly.
Q. You didn't look for any drain at the time, did you f
A. I don't remember.
Q. That was the first place made in the basement, is it not~
A. What do you mean V
Q. That the first part of a house to be constructed is the
building of the floor of the basement¥
A. I couldn't tell you, ~Ir. Phillips.
Q. May I refresh your memory, and in my presence, in
con1pany with you, didn't I carry you into the
page 236 ~ dining room and place yo_u back of the door, where
you had a clear vision of the living roon1 and the
dining room, and the hall, and didu 't you, in my presence,
make the· remark that that was the worst job of plastering
you had ever seen, and that your five year old child could
have done better 1
A.. No, sir.
Q. You deny that'
A. I deny that.
Q. In my presence, and that of ~Ir. Dobie, did you tell us
that you were building a home for Doctor Perry on ~Iassa
chusetts Avenue, and that you would take me to see it, and
that I 'vould get the wrong_ observa.tion of this house1
A.. No.
. Q. You deny that?
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.A. I will deny that.
Q. Do you ·recall telling Mr. Dobie, in my presence, that
you were building this home for Doctor Perry at $35,000, and
that it was one of the .finest pieces of work to see?
A. I don't recall making any remark of that kind, or saying anything relative to that.
.
Q. Were you not at that time building a home for Doctor
Perry?.
A. About that time, yes.
Q. Do you recall, in my presence, on the outside of house.
at the outside wall on the east side, that you looked
page 237 ~ at those bricks, and you said that was a terrible
job, and you couldn't understand why that brick
was there, and Mr. Eklund, a few feet away, you said: "I
want you to put men on that job tomorrow'' Y Do you recall
that?
A. Which side is the east side of the house, please Y
Q. On the side where the chimney is.
A. What are you referring to?
Q. The brick sill and the course of the bricks there.
A. There was no-question abont that, because the only complaint about the chiiQ.lley was the appearance, and the only
question relative to the bookcases, a.nd the sill directly at that
place, the low line of the sill.
.
Q. Don't ·you recall telling 1\{r. Eklund, that you wanted
him to put men on that job and stay on that until it was completed, and that you wanted Mr. Dobie to have everything the
-contract provided for'
A. I know. or indicated, I told Mr. Eklund it was necessary to complete the job to his satisfaction, and to do things
we ar·e legally and morally bound to do. That is our policy..
Q. Did you tell Mr. Eklund anything about the chipped
bricks?
A. I don't re~ember anything about any particular bricks..
That I don't remember.
page 238 ~ Q. Have you seen the job out there f
A. Yes, sir, I have been out there.
Q. Have you seen any job where there are bricks chipped
offf
A. Yes, sir, plenty.
Q. Where?
· A. I have no particular instances here. In Washington.
I can give you a number of instances where that is done.
Q. Just number them?
A. Any number.
Q. Where bricks are chipped off on a home of this kindf

.·
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A. I have seen it done on jobs involving much more. You
can't take bricks that are irregular as to width, and .hope
to line the·m up right and joint them in a :fine line·.
Q. Where have you seen that done f
·
A. At my home also.
Q. Where is your home located 7
A. In Ohio.
Q. Ohio!
A. Yes.
Q. What kind of bricks were those f
A. What do you mean7
Q. That you saw them chipped off, bricks that were used.
for the same kind of a veneer for a house!
A. Many places.
.
page 239 } Q. What kind of bricks were they f
A. I still don't understand you.
Q. There are different types of bricks, are there not!
A. Different types of brick, yes.
Q. Will you tell us the type of brick used on the occasion
'vhere you refer toY Used in a house of this typef
A. In Ohio a burned brick is used for that type of house,
manufactured in Akron, Ohio. Where they are irregular
they are chipped off.
·
Q. Are you familiar with the hydraulic pressed type of
brick as used in that house, here in question?
A. Only so far as represented to me by Mr. Winchell.
Q. Have you ever seen that type of brick used ·in lining
up the house that was chipped off!
·
A. I don't know. That is in the fill, and if the wall is
completed, I don't know that I could see it.
Q. Now, Mr. Hawksworth, you were on an official visit of
.
inspection to this house, were you not Y
A. I was on an official visit to determine Mr. Dobie's complaints, and to fully consider those complaints. That was
all.
Q. You were not in reference to what the employees didt
A. I was not. I was there to investigate his complaints
and to take into consideration exerything and to
page 240 } do the things that were to be done. That is our
policy.
Q. Will you please tell me who the official of Sears Roebuck and Company is who makes the inspection Y
A. Mr. Eklund is the gentleman. He is the constructing
superintendent.
Q. He is responsible to you 7
A. No.
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Q. He is responsible to whom Y
A. Responsible to the superintendent of buildings. He is
in charge of the construction \Vork.
Q. At the tinie you said the fireplace wasn't in, so that
nothing was mentioned about that~
A. I didn't. The fireplace was not up. The material was
not there, and there was no discussion at that tiine about it
to my.knowledge.
Q. Did you order the plaster arehes to be torn down t
A. I suhs·oquently advised Mr. Eklund to replace those
plaster arches.
Q. Of your own knowledge, do you know 'vhether that has
been done?
A. Only as reported to me, a.nd by observation on the visit.
Q. How recently \vas that observation made 1
A. Quite some ti:p1e ago.
Q. Are there any other mirror doors in that house1
other than the one testified to f
·
page 241 ~ A. I couldn't tell you.
Q. Isn't is possible that you might be confused
in saying the· mirror door leading up the stairway with one
mirror door, leading· from the bedroom to the bathroom¥
A. No, not in that respect. "\Ve were standing at the foot
of the stairs, when it \vas being discussed.
Q. Did you observe the recess for the telephone booth at
the time? .
A. I did.
Q. What did you observe?
A. That was one of the plastered arches under consideration. I told ~Ir. Dobie \Ve would replace it with one of our
standard stock telephone places. ·
Q. Why did you tell ~Ir. Dobie you would place in one of
your standard stock instead of the one in the complaint Y
A. That 'vas brought up in the con1plain.t, and \Ve did it in
order to satisfy him.
Q. Did you tell hin1 you agreed to do that because of his
objections Y
.A. 1 know ~Ir. Dobie n1ade no objection to it. Vve proceed to put it in to satisfy him.
Q. \Vhat was the objection to the plastered arch in that
recess f vV as it a good job j
.A. It was irregular, that is why.
Q. Do you know of any reason why tile JJrick
page 242 ~ in that house ~hould be chipped?
A. Nothing other than it is a soft brick.
Q. A soft brick?
0

0

0
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A. One that is called a soft brick.
Q. Will you take that brick and examine it, please? (indicating brick.)
A. That isn't the brick found on the job.
Q. Is that the brick put in the house 1
A. That isn't the brick as I recall seeing on the job. ~Iaybe it is. It doesn't look 1ike it.
Q. It isn'tf
A. It wasu 't a brick as regular as that.
Q. Is that brick of r·egular appearance~
A. There is an appearance of regularity.
Q. Will you please look at that brick, and tell me whether
in your opinion that is a soft or hard brick Y
Court: That is the Simpson exhibit of bricks.

Q. ( Contiuue_d.) Is that a soft or hard brick Y
A. Soft brick to my knowledge.
~Ir. Phillips:
Q. Those are the kind of bricks put in that house, are they
notf
A. I don't know.
Q.. How do you make your comparison?
page 243 ~ A. By taking it and looking at the ones on the
·
job.
Q. Just take those bricks, and tell me· whether that kind
were used on the job?
A. It isn't what I would cull a hard brick. My 'vay to tell
the bricl{ is only by observation of those on the building
·operation.
Q. vVill you please take the brick, and see whether you
can make any indentation in it by any sharp instrument that
you have~
A. (Witness scratches brick by finger.)
Q. Just take this knife and scratch it.
A. (Vlitness uses knife on blick.)
Q. Now, in your opinion, would you call that a hard or
soft brick~
. A. I would certainly call it a soft brick. When you take
an ordinary briek and use a knife on it you can't get down
to one eighth of an inch in it.
Q. Would that brick, in your opinio·n, he suitable for a
foundation wall?
A. I wouldn't express an opinion on that.
Q. Can't you give an opinion?
.· .
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186

Supreme Court of Appeals of Virginia.

A. I wouldn't.
Q. Are you in a position to give an opinion Y
A. I don't know.
Court: Answer the question.
page 244

~.

vVitness: I can give an opinion as to the value
of it, but I am not an expert to say if it is suitable for a foundation wall.

By Mr. Phillips:
Q. Now, Mr. Hawksworth, as I understood you, you don't
know the type of brick used in the house out there?
A. All that I can say is that that brick doesn't look like
the brick on the job.
Q. Did you assume to express an opinion to Mr. Simpson,
the lVIanager of the Hydraulic Pressed Brick Company, with
respect to the softness of· the brick that \Vere being used on
that veneer house Y
A. I observed very easily that it \vas cheap, and apparently soft.
Q. '\Vould you say that if a brick was considerably softer
than. that brick, which you say is apparently soft, would be
suitable for a foundation wall?
A. It might be. I don't know. I am not qualified to express. an opinion.
Q. What are your qualifications f Are you a registered engineer?
A. No, I am not. I have no technical education as an engineer, no.
Q. vVhat qualifications have you with respect to the buil~
ing and construction business Y
A. I have h~d charge of buildings involving several million million dollars.
page 245 ~ Q. After all you observed, you are not familiar
enough with the work to say whether a soft or
hard brick is suitable for use in a foundation wall, are you 1
A. Only to the extent of the work depending on the job.
Q. You are qualified· as an operator on ths job?
A. That is what we have a·n construction engineer for.
Q. So that so far as any inspection of the foundation wall
may go, you conldn 't express an opinion on it Y
A. It wasn't my position to do that.
Q. Didn't I understand you to say you came down to tell
what was necessary at the present time, in respect to those
foundation walls, didn't you say that Y
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A. I don't understand that. I assured Mr. Dobie what was
to be done.
Q. Do you issue any instructions on this jobY
A. Only as far as getting the complaints and having them
considered, and then we make adjustments after taking them
under advisement. I don't work on the technical problems.
Q. Didn't you say something about the back water and the
settlement Y
A. I reported that, and it was not proper that anything
should be done there. You asked specific questions with regard to the walls, and I 'vas not talking about
page 246 ~ that.
Q. You are rather technical when it comes to
the questions asked, but in answering questions, you know
·
nothing about the construction work.
A. Only in respect to your questions which are equally technical.
Q. Are you in a position to say, from your observations in
the construction game, as to what is a good job, and what is
a bad job in construction workY
A. Just as a general observer in that field, probably, yes.
Q. Did you o]?serve those exterior walls there, on the occasion of your first visit Y
A. In a general way, yes.
Q. Did you observe them on the. occasion of your other two
visits Y ·
A. In what respectY
Q. Just as to appearance of those walls Y
A. Just as ob&_erving the job.
Q. Did you look into the details of the jobt
A. Not the details of the construction of those walls, no.
Q. If the course of the mortar in the bricks, that is the
face bricks, varies from a quarter of an inch to three quarters of an inch, would you say that is good ·or bad workmanship?
page 247 ~ A. In the bricks, that possibly depends on the
. sizes and widths of the bricks .
. Q. Do I understand you to say that that effects the courses
of the mortar Y
·
A. Certainly they do. ·
Q. Do you assume that the size of the window would justify a variation of one quarter to three quarters of an inch
in the course of the mortar Y
.
A. It depends entirely upon the kind of brick and whether
perfectly shaped.
Q. Would you say that i_s a good jobY
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A. I would still say it is a good job, so far as I can see.
Q. "Tould you say this was a good job, if you have two
windo,vs and a door, and one on one side, and one on the
other, arid the door between, and over one of those windows,
in supporting the bricks, you have a steel band, and over the
steel header, and over the other side, there is a steel header,
and the brick rested on the steel header on the "rall and on
the inside it rested on the sill, and in the mortar courses
there was three quarters of an inch on one side, and between
the bricks on the other side, it was a course of one quarter
of an inch?
A. I don't know. I wouldn't say. I would have to see it.
Q. Assuming that it is that way, would you say
page 248 .~ that is a good job Y
A. I do not know.
Q. I am asking you 'vhether you would say that is a good
job, assuming that is so¥
A. I 'vould have to see it, in order to determine that, lVfr.
Phi~lips.

Q. 1\Ir. I-Iawksworth, do you know how bdck masons match
the lines for their courses Y
A .. How brick masons match the lines for their courses¥
Q. Don't be technical.
A. I am not technical. I am not a brick mason. I do not
know. I do not know any technical things involved in the
work of a brick mason, only by individual observation.
Q. Thenl\Ir. Hawksworth, do you consider an option worth
anything, 'vhen you say it is a good job where there is such a
variation in the mortar courses 1 •
A. Only just what I have to work on, that is all.
Q. Do you know what the practice of inspectors is1
A. In a general way, not anything technical.
Q. You are not technical¥
A. I am not technical, no.
Q. You can't come here and say whether this contract complied with what "ras expected?
page 249 ~ A. I only come here to testify to the fact. that I
went out to this house to look into ~fr. Dobie's
difficulties were thei·e, and this information I secured, and
told hiin we would do the best in our ability to what we werP.
·legally and morally expected to do. That is the .only thing
I testify to.
Q. How much notice have you received as to this case
·coming up?
A. I knew it 'vas pending, and that is all the notice I
have bad.

------------.,
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Q. Do you keep memorandum of 'vhat is coming up?
A. Yes, we keep memorandum in our files. -.
Q. Did you ·examine the memorandum in this case 1
A. None whatever. I am depending on my recollection.
That is all. It is in our files, I believe. I don't know personally. They become a part of our case when they are
handed in.
Q. Are those files readily accessible to you 7
A. I don't know.
Q. They are a part of the case?
:
A. A part of this particular cas·e, and all others.
Q. As I understand, you say you keep· memorandum of the
cases?
A. Yes.
Q. In this particular case, you were out on the job, and put
on an envelope wbat you heard, is that right f
A. That is right.
page 250 ~ Q. Did you keep that envelope?
A. I did not. I turned it over to 1\ir. Eklund.
Q. 1la.ve you refreshed your mind from that ~nvelope before coming here?
A. I have not refreshed n1y mind in a single way. I depend entirely on my memory in the case.
Q. If those certain matters about the staircase, and that was
pointed out to you about the chimney, are. you depending on
your own recollection entirely, or "rasn 't it pointed out to
you recently?
A. What do you mean?
Q. As to whether the staircase was open or a closed staircase?
A. There wasn't any discussion
to an open or closed
stairway, with regard to how the stairway 'vould be built.
Our discussion was with relation to the plate glass door.
Q. 1\ir.. Ha."rkswortl1, who is in the position to pass on any
changes in the plans 7
A. What do you n1ean, pass on the changes?
.
Q. If 1\ir. Dobie's wanted a porch put on that house in the
back of it, 'vho would he approach on that subject¥
l\.. Our construction organization.
(~. Who would be the man to see?
A. 1\lr. Eklund is in charge of that.
page 251 ~
Q. 1\i[r. Eklund?
A. 1\{r. Eklund.
Q. Would he have full authority to '"approve or disapprov~
:;uch a request?
A. Whatever 1\f.r. Eklund would do, no doubt would be ap-
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proved. Our company has a certain latitude in such matters.

·we are to consider everything to the best of our ability.

Q. 1\Ir. Hawksworth, are you familiar with the standard
form of contract of Sears Roebuck!
·
A. Yes, that is right.
Q. Is there anything in the contract of the standard form
which permits anyone to change plans and specifications in
r.onnection with the construction of a job, without the approval of the home office?
A. In what respect do you mean?
Q. In any respect; any substantial respect f
A. In some respects, yes.
Q. There is a statement in the contract that plans and
specifications must have the approval of the home officeY
A. There is.
Q. (Hands witness a contract form.) You can read it.
A. I would like to refresh my memory.
Q. (Mr. Phillips reads contract.) Any agreement with
reference to any variation or change in the contract shall
not be binding unless such agreement is accepted
page 252 ~ and approved "by the home office of Sears Roebuck. Does that mean what it says 7
A. I presume it does.
Q. Did ~Ir. Eklund refer that agreement to the home office
for approval f
A. It is perfectly binding, because it should not be binding
upon the company until approved by the home office. There
is a certain latitude in work of this kind, and it is to be treated
in a reasonable way. This is vested in our construction men
to do the thing to satis~y the customer, and if it were not so,
a house could not be constructed of this kind, and when a
customer likeMr. Phillips: I move to strike that, your Honor.
Discussion.
Court: Strike out all that was said in the answer about
what J.\fr. Dobie wanted.
By

~Ir.

Phillips:

Q. ~:fr. Hawksworth, are yon 1\Ir. Eklund's superiorY
A. Right.
Q. Does he report to you and receive instructions from

vouf
" J.\.. Whenever necessary, yes.
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Q. Did he report to you on the occasion of ·any change in
the stairway?
A. That isn't necessary.
page 253 ~ Q. That isn't necessary?
A. No, in the construction of a house, the contract is usually -between the customer and our cunstr1,1ction
organization. That is obvious. A customer is interested and
he visits the house during the course of construction. He
naturally wants a change made. He takes it up with tl:le
supervising· foreman on the job and he in turn with Mr.
Eklund. When those changes are made during the course
of construction, we depend on that decision.
Q. Now, Mr. Ha,vksworth, this house having certain changes
made in it would increase the value of it, and it would help
Sears Roebuck, and is not Sears Roebuck interef)ted in any
substantial changes in that house?
A. To what extent do you meant
.
Q. That is a stairway where the plans provide for an open
stairway, and it is a closed stairway in the first plans, wouldn't
that change be of interest to Sears Roebuck?
A. It wouldn't necessarily be a vital change that would
in any way affect the value of our superior, no.
Q. Do you kno\V what difference it made in the construction priee of this house to put in the open staircase there 7
.A. Any information I hav·e on that I will give you fron1
our construction organization and the estimate division.
Q. If there was a certain cost added on that, would that
make any difference, if it were, or could be a thousand dollars, and if it \Vere, it would be changed without approval
from Philadelphia 7
page 254 ~ A. I don't quite get you. To what extent Y
Q. Assuming the cost is substantial in providing for an open stairway, and the plans provided for that,
and these plans were- not approved by the home office, would
Mr. Eklund have the authority to change that without comInunicating with you or the home office?
.A. It depends entirely on a particular case.
Q. Let us take this case we are speaking of. If there is
a change in the plansA. (Witness interposing) What do you me·an Y
Q. That there was a substantial change to be considered
as between yourself and the construction organization. The
P,l1ailge is made and is astisfactory, would that go through
without final approval, or ·without even having been brought
to the attention of Mr. Dobie Y
·
A.. As I said before, it is a busineE?s proposition removed
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from our home office. Naturally we practice with a degree
of latitude in the operation of construction in order to be
able to function as smoothly as possible. If there is not,
you are doing business entirely on a technical basis.
Q. As I take it, you constiuction work on this house, ~ir.
Eklund has full authority to make such changes as come up?
·A. To a certain extent, yes.
Q. 'Vho is the one who 1nakes changes and gives instruc..
tions where changes are made¥
page· 255 ~ A. OuJr construction organization.
Q. I refer again to ~ir. Eklund and such men
under him, whenever a change is made, does he made a report to you on that 1
A. Not necessarily, no. I don't attempt to carry the details of all the houses we have under construction, naturally,
when you have 35 or 40 houses under construction, I don't.
Q. At this time, do you recall how many houses you had
under construction?
.A.. I do not know.
Q. Can you tell how many houses you have under construction today 1
.A. Probably twelve or fifteen.
Q. Would you say you had that many or more at that
time~

A. At least that many.
Q. So that, I understand from you, that the change in the
stairway was made without referring the matter to you at
all for weeks~
A. As I recall it, the change was submitted finally.
Q. Now about the :fireplace?
A. I don't know of it at the time of the change· in the
:fireplace. That might take a matter of some weeks. I didn't
know about the details of it.
page 256 ~ Q. Did you tell ~ir. Dobie of it~
A. I didn't tell ~ir. Dobie of anything.
Q. Can you tell us what expensive type of open staircas~
would go in a house of that kind?
.A. That depends entirely on the house. In this instance.
it might have been of com1nercial 1naterial.
Q. Assuming 'that all the 111aterial necessary for the open
staircase had been placed on that job, would that make any
difference in having the staircase put in~
A. l don't understand what you mean f
Q. Not agreeing to have the stairway closed, and assuming
that all the material for an open staircase had been de-

---

Charles C. Dobie v. Sears, Roebuck & Company.

~-

~------~

l

193

livered on the job, would that 1nake any difference in Sear~
Roeuck agreeing to close the stairway 1
A. We might close the staircase by arrangement with J\llr.
·Dobie, yes.
Q. What kind of arrangement, just verbal?
A. Verbal, yes, sir.
Q. ~Ir. Hawksworth, Mr. Eklund is the proper authority
to pass on that matter, is he not 1
A. I would judge so, yes.
Q. Would a workman have any authority to make a change?
A. If he were empowered by ~ir. Eklund, yes.
Q. Do ·you know who was in charge of this particular job~
A. I do not.
page 257 ~ Q. Now, ~Ir. IIawksworth, I understand that
Sears Roebuck represents itself to be capable
and in a position to propedy plan a house, and construct a
house. vV ould you say that a house that had been planned
a house, and the plans having been approved by your architect providing for an open stairway, and it subsequently developed that that open stairway could not be put in that
house, would you say that was an error on the part of Sear::;
Roebuck Company~
:Mr. Tohriner: I object, if your Honor please. If ~Ir.
Phillips \V~n1ts to malce him lus own witness, all right. ·
Mr. Phillips: Your Honor will recall that 1'Ir. Hawksworth
represent hiinself to be General Manager, and in this position
that he is familiar with the purposes of the organization.
I certainly think he is in position to testify.
Court: Yes, ~ir. Phillips, but as your witness.
Mr. Boothe: \¥ith that understanding I have no objection.
1\fr. Phillips: All right.
(1\'Ir. Hawks\vorth testifies as
half of the plaintiff.)

~:Ir.

Phillips witness on be'

A. (By the witness.) I might explain it to you in this_ way.
In the planning of a house, you may be called upon to make
several changes in plans. You may be called upon by your
customer to redraft the plans a. number of tilnes. You may
.be called up at the last moment in closing a deal you may be
called upon to change the plans.
page 258

r By ~Ir. Phillips.:

Q. ~Ir. I-Iawksworth, just answer the question.
A. I can't without qualifications.

194

Supreme Court of Appeals of Virginia.

Q. You are assuming that plans are changed a number of
times. You don't know how many times these plans were
changed!
A. I know, at least, they were revised several times during the course of the sale.
Q. During the course of the sale T
A. Yes.
Q. Ho\v many times were these plans changed Y
A. I don't know how ma:uy times. I know c.onsiderable revision was made in those plans.
Q. What do you mean by revisions Y
A. I mean several revisions 'vere made during the course
of the sale, before 've closed the sale.
Q. Do you know how many times the plans were changed
after the close of the sale Y
·
A. I do not know, except in a general way. There were
two sets of plans or po~sibly three.
Q. Two or three possibly!
A. Ye·s.
Q. J\.Ir. Hawksworth, as I understand it, you realize that
the plans for this house provided for an open stairway, do
you notY
page 259 ~ A. I do not know.
Q. Now J\.Ir. Hawksworth, you as general manager of Sears Roebuck, assuming these things to be the conditions, and that you n1ade an examination of the house, what
would you say as to the construction of the house being good
or badY

:Nir. Tobriner: As his own witnessY
Mr. Phillips: Yes.

A. I didn't see anything wrong 'vith the house.
By l\ifr. Phillips :
Q. You didn't¥
A. No.
Mr. Tobriner: Now your Honor, he testified that he visited
the house on December 13th, and what 'vas said between
Mr. Dobie and Mr. Hawksworth, and what was done was as a
result of that examination.
Mr. Phillips : Further, on direct examination, he said that
certain of the things 'vere correct.
Mr. Tobriner: That is right.
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By Mr. Phillips :
Q. Mr. Hawksworth, are you in a position today to say that
that house is ready to turn over to Mr. DobieY
Mr. Boothe: We object, your Honor.
(Discussion on the question.)
Court: Strike the question.
page 260}

Mr. Phillips: Your Honor, in direct examination he said that he made two other visits to
this house after the occasion when these complaints were
brought to his attention.
Mr. Tobriner: That was on cross examination.

By 1\fr. Phillips:
Q. Mr. Hawksworth, I show you this letter and will ask
you to tell us what that letter is?
A. What it is Y
Q. That is right.
A. May I read it.
.
Q. Yes. The letter is dated December 29th. Will you
look at the fifth paragraph there, and please read that?
A. Do you mind if I read this letter first to myself Y l
haven't seen thi~ letter for :five or six months. · (Witness
reads paragraph with reference to the selection of bricks.)
Q. Mr. :ijawksworth, did y~u write that letter!
A. I wrote this letter in discussion with. Mr. Eklund.
Q. Didn't you assume at that time to say something about
the construction work 7
A. In conjunction with·Mr. Eklund's advice, yes.
Q. Was that :Atir. Eklund's opinion, or your opinion at the
time it was written Y
A. I would say our combined opinion.
_ Q. Have you had any reason to change that opinion 7
A. No in relation with the softness or irregularity of the
·
bricks.
page 261 } Q. Didn't you say the bricks were selected by
Mr. Dobie?
A. No, I didn't go out to the job before last December. That
is when I said I just come out to inspect your building.
Q. What do you mean Y
A. In conjunction with Mr. Eklund, to look over the job
and to see that these things that Mr. Dobie complained of
·,vould be taken care of.
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Q. Did you not, on direct examination, in answer to a like
question, say that you had look-ed all around the chimney 1
What that correct~ And that light was coming through?
A. To my knowledge it was. I stated in that letter if he
would be willing to approve it we would take it up at that
time.
Q: If light 'vas coming through today, what would you
say to that?
A. Light might come through, and it would be a perfect
job. That might happen in any house at that particular point
around the chimney. As I stated in this letter, at the time
this letter was wTitten, that ~{r. Dobie 'vould approve it when
that flashing had been done.
Q. On direct examination, you mentioned the fact that there
.was some water ii:t the basement, and that it was quite wet,
did you 1iot 1
A.. I said that the basement was damp.
page 262 r Q. you explained that by reason that a faucet
was leaking, did you not t
A. I didn't explain the 'vall that way.
Q. You didn't give an ·explanation of the walls f
A. I did, possibly due to the settlement back of the building, around it on the outside walls.
Q. As I understand it, you are not technical; you do not.
assume to examine or inspect, or pass upon construction jobs;
that }~Ir. Eklund is the substantial official to. do that, and that
he is the one that passes on those changes; and that you are
the general manager on that partieular job, and that when
complaints were brought to you by ~Ir. Dobi~_, that you knew
uothing about the specifications in detail; that you are not
in a position to say what they are; and that l\Ir. Dobie has
gotten a job in accordance with the contract?
,
A. Which part o.f the question do you want me to answer
first?
Q. Any part of the question.
A. I would have to answer the different parts separately.
Court: Read the question, and then ans,ver the parts you
wish separately.
R-eporter:

(R-ead first part of question.)

Witness: Wait a minute. !fy capacity is such as anyOll:e in a similar capacity, and is tl1at of coordi11ation in tlw
.
varic;>us organizations; maintaining that coordipage 263 ~ nation to tl1e best of mr ability, and to employ
1nen who arc mere specialized in a specific line of
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their endeavor to carry on the various functions of the organization. That is the first part. Sec.ond. Inspections that
I give men are general as a means to determining a man's
fitness ; that is in general things of organizing in a manner
satisfacto1~y to us in dealing with building construction of a
specialized line, just as one specializes as a lawyer. I do not
presume to go on a job and to tell a mason who is laying
bricks, and has been for a number of years, that I know his
business better that he does. Or to tell a carpenter what to
do. That is his business. The only way is a matter of coordination, and we have a construction organization to handle
those· things. To that extent, I do not set myself up as a
technical expert, nor can any man, even regardless of an ·
engineering specialist. I do not presume to take that stand
and handle the comprehensive end of the job. I try to coordinate the organizations in their operations.
Read the second part.
Reporter: (R-eads second part.)
·\Vitness : I do not recall some of that.
Court: Let us reconsider that matter.
By"1fr. Phillips :
. . .
Q. Does J\IIr. Eklund make reports to you when a job is
completed?
A. Direct to me. no.
Q. To whom? _
page 264 ~ A. You ntean on the c01npletion of the job?
Q. Yes.
·
A. I-Iis. reports are made diroot to out Philadelphia office.
We may discuss the col!lpletion of a job.
}fr. Phillips: That is all.
HE-DIRECT EX.AJVIINATION.

By 1\{r. Tobriner:
· Q. I just ':vant to offer as exhibit that letter. That is your

signature, is it not?
A. That is not n1y personal signature. It was signed by
Mrs_. Holden, my secretary, but I dictated the letter.
·
1vl:r. Tobriner: Your IIonor, I wish to offer this letter in
·evidence.
Court: All right. · It will be marked Defendant's Exhibit,
Hawksworth Exhibit "A".

Supreme Court of Appeals of Virginia.

198

(Letter dated December 29, 1931, to ~Ir. Charles C. Dobie,
was thereupon received in evidence.)
~{r.

Tobriner: That i,s all.
Court: I want to ask a few questions.

Q. IIow long• did you say you were connected with Sears
Roebuck?
A. Two years. :h"'or one year in Washington, and one year
in regional work in Philadelphia.

page 265

~

(Thereupon, the witness, 1\{r. Hawksworth, left
the stand.)

Mr. Booth: Call .1_\llr. Nash.
Court: Have you been sworn 1
~fr. Nash: . No, sir.
THO~IAS J. N...L\.SH,
a witness called by and on behalf of the defendant, after
having first been sworn ·by the Court, testified as follows:

DIRECT EXAl\:fiNATION.
By

~fr.

Tobriner:

Q. Will you state your full name, pleasef

A. Thomas J. Nash.
Q. Your residence?
A. Washington.
Q. Give your address?
A. 1614 Riggs Street.
Q. What is your occupation 1
A. Salesrr1an for Sears, Roebuck Company.
Q. Washington branch f
A. Yes.
Q. IIow long have you been so employed!
A. Little over a year.
.
Q. Did you make a sale of a certain construction subsequently located on Braddock Heights, to Mr. Charles C..
Dobie, the plaintiff in this case?
page 266 ~ A. I did.
Q. At about the time was the contract signed
and entered into, did you have a discussion with ~fr. Dobie
relative to the details of the contract?
A. At the time the contract was signed f
Q. Yes, sir.
A. Yes, and prior to the time it was signed..

Charles C. Dobie v~ Sears, Roebuck & Company.

199

Q. And some discussion subsequent to that?

A. Yes.

Q.. ~fr. Nash, I show yon what is purported to be a typewritten memorandum, and ask you whether you made .that
memorandum?
.A. Yes, I made it.
Q. You didt
A. Yes.
Q. Is that your signature appearing on the bottom?
A. Yes.
Mr. Phillips: Ask him if he typed the memorandum.

By Mr. Tobriner:
Q. Did you type that memorandum?
A. No, it was typed in the office by one of the stenographers.
Q. Did you dictate the memorandum 1
.A. Yes, I did.
page 267 ~

Mr. Phillips: When was it dictated?

By Mr. Tobriner:
Q. When was this memorandum made, Mr. Nash?
A. I made the memorandum myself. My impression it
was the day before, September 4, 1931.
Q. So that it was typed at that time?
.A. Yes.
Mr. Phillips: Also ask him about the pencil memorandum.
Witness: I don't recall that I put those on the bottom.
I did put these here (indicating) the red pencil memorandum
·
about the wall foundation.
Bv

~fr.

Tobriner:

"Q~ What does this memorandum purport to represent, Mr.

Nash; if you can say?
.
·
A. It is just sort of a reminder that goes into the construction division. I don't remember whether this was before or
after the contract was signed. It was just during the time.
As I made other notes stating what ].fr. Dobie wanted to go
into the house.
Q. Do these items stated on this memorandum represent
requeRts by ~{r. Dobie in connection as to what to go into
the house?
l\f r. Phillips: Objected to as leading, your Honor.
Court: Sustain the objection.
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By 1\ir. Tobriner:
Q. '\That do these typewritten and red pencil
page 268 ~ memorandum represent 1
A. Those are the various items discussed by
1\ir. Dobie and myself as to 'vhat was to go into the house.
Q. They represent what ~Ir. Dobie wanted in the house?
A. Yes, they do.
· Q. Is your recollection of the contents refreshed by an insp~ction of it Y In other words, do you hav:e an independent
recollection of the contents of this memorandum 1
A. It is.

Mr: Tobriner: I "rant to offer this in evidence as corroborated of 1\'[r. Nash's independent recollection.
Court: All right. It will be marked Defendant's Exhibit,
Nash Exhibit ''B''.
(l\1emorandum received in evidence.)
By Mr. Tobriner:
Q. Now, in the connection with the choice and designation
of hardware in that house, :.Mr. Nash, what was the designation made by Mr. Tobriner as to that1.
A . .Schlage was the hardware selected.
·
Q. ·I will show you a panel of hardware marked at the top,
'' Schlage Hardware'' and ask you whether 1\{r. Dobie made
his selection from this panel in your presence 1
A. He did.
Q. He did?
A. Yes, sir.
page 269 ~ Q.. And this is Schlage hardware?
A. Yes, sir.
Mr. Tobriner: I 'viii offer that panel in evidence, your
Honor.
Court: All right. Mark it Nash- A.
(Panel of hardware received in evidence.)
By }.Ir. Tobriner:
Q. Now 1\{r. Nash, after the house w·as ordered, did you
have any personal or telephone conversations with 1\ir. Tobie
in respect to the staircase in that house?
A. Yes, sir.
Q. Can you give us the approximate dates of those conversations?
.
A. I can't give the dates. It was a.t the time the house
was studded, the roof was on, and the partitions were up.
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Q. Referring to the first of those conversations was that
by telephone or personal1
A. As I recall, it ·was by telephone.
Q. Mr. Do hie called you?
A. He did call me, or I called him during various times
the house was being erected.
Q. What did J\fr. Dobie say in that first conversation, if
you recall, with respect to the staircase?
A. The first time· that it 'vas discussed he said
page 270 t that he had been on the job, and was told by one
·
of the workmen over there that the stairway would
·not be attractive if left open, and he suggested that they close
it. So fater that it was discussed several times, and then it
was finally agreed to close it.
Q. Who agreed to that'
- A. J\IIr. Dobie.
Q. What did he say, if you recall f
A. Just as I recall it, after it was discussed, he said: ''All
right, close it."
Q. Was there any discussion about the question of the
debits to be allowed Y
· A. At one visit, Mr. Dobie first discussed it in the hall of
the office, and at that time, Mr. Eklund came in just about
the time 1'Ir. Dobie discussed it. Is said: "Here is lvir. Eklund now.'' So they then spoke. of the difference in the cost
by having the stairway closed. At what he figured for the
amount in plaster work to be done, and he was told what it
would be, and it seemed that it was satisfactory at that thne.
· Q. What was the result of that conversation with reference to any debits or credits on the changes, if you recall?
A. As I recall clearly, 1\.fr. Eklund was standing there. It
'vas that lVIr. Eklund would figure this out, and that the additional would be in 111i rrors to go in the doors.
Q. Who determined the 1nirros in the doors ?
A. It was suggested by ~1r. Eklund that they
page 271 t be placed there ina!3much as the stairway would
be closed.
Q. What did 1\Ir. Dobie say 1
1\... It was agreed upon that the n1irrors be put the·re.
Q. What do you know of any conversation ·with respect to
the i11side brick chimney?
·A. The plans called for a brick fireplace, and lVIr. Dobie
said he would like to have a colonial fireplace.
Q. A colonial fireplace 7
A. Yes.· ., ·
·
Q. vVhen did he say that, and where~
A. It was first by_ telephone.
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Mr. Phillips: Your Honor, please, I object to that.
Court: Unless he can identify Mr. Dobie's voice.
By !-'fr. Tobriner:
Q. Are you familiar with 1\fr. Dobie's voice?
A. Yes. He said this is 1\fr. Dobie.
-Q. Would he tell you it was Mr. Dobie?
A. Yes, he would and I recognized his voice.
Q. When and how was that discussion had about the fire:..
place flrst raised 1
A. J don't know just how far the house had progressed at
that tin1e. However, it was on the way, and he was speaking
of this fireplace when he said: ''I would like to have this colonial fireplace.· At that time he had one of our catalogs which
showed cuts of this particular fireplace.
page 272 ~ Q. Will you tell us the difference between a co.
· ·
lonial and brick fireplace?
A. This particular fireplace de signa ted -by the plan was
brick, which projects into the house into the living room,
.with a bookcase on each side, and in that way the chimney is
partly inside and partly out. In a colonial fireplace it is
wood on the sides and you would have to put that particular
mantel there, and it would have to be flashed. In doing that
you would have to change the plans, and in doing so, there
was not place on each side to protect the bookcases according
·
to the plans.
Q. When did Mr. Dobie speak to you, if you know, about
the change?
A. As all such rna tters are handled, I referred it to Mr.
Eklund, who was in charge of that work.
·
· Q. Do you know if anything happened with respect to that
conversation?
A. I have had other discussions with ~{r. Eklund and Mr.
Dobie, and it was finally agreed that way, that he wanted
this colonial fireplace.
~fr.

Tobriner: That is all.
CROSS EXA1\1:INATION.

By Mr. Phillips :
Q. How long have you been connected with
·page 273 ~ Sears Robuck?
A. A little over a vear.
Q. Have you ever seen this"' job out here, the job of Mr..
Dobie's house Y
A. Yes, sir.
Q. When was the first time you saw it Y
,
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A. I saw it just about the time they 'vere pu,tting the roof
boards on.
Q. The time they were putting on the roof boards?
..A. Yes.
Q. "'\\7hat part of the structure was completed? Any brick
work done?
A. Yes, I think the brick work was done. I don't know
'\·hether all of it. I know some was done.
Q. What kind of brick construction was it 1 ·
A. Just a brick construction house, brick veneer.
Q. Brick veneer Y
A. Yes, sir.
Q. And the brick work was in Y
A. It seems to me that it had been in, sure.
Q. Now, this discussion about the fireplace, was that before
or after you went out there?
A. I wouldn't say. I am not sure. I don't remember.
Q. Just where did all this conversation take place with respect to the fireplace 1
A. Sometimes by phone and at the of·fice.
page 274 ~ Q. Did ~{r. Dobie visit the office Y
A. He would call me .on the pnone.
Q. I mean about the fireplace? Were you talking with Mr.
.Dobie in person or by phone?
A. He talked with me the first time by telephone.
Q. ·By phone about the fireplace 1
A. Yes, sir.
Q. Could you say about the time the fireplace 'vas in there?
A. At the time the fireplace wasn't completed, because the
interior condition of the house was in such shape that you
couldn't do that type of work.
Q. At the time this was discussed, you had seen the job?
A. I had seen the job. That is I had seen the job, but I
couldn't say for sure whether it was before or after I had
been out there.
· ,
Q. Mr. Dobie 'vas very enthusiastic about' this place, was
he notY
A. Very.
.
Q. And referred you to a number of peoplef
A. He did.
Q. And was assisting you very much Y
A. He did.
Q. Did you hear anyone that saw this work, say
page 275 } anything- about it?
A. I hav.e heard many people that talked about
it.
Q. Do you know that of your own knowledge'?
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.A. No.
Q. You didn't take any people to this job T
.A. I didn't have a car.
Q. That is the reason f
A. I didn-'t, otherwise I would taken them to it.
Q. vVith ·whom did you go with on this first occasion when
vou visited the house 1
.. .A. I think I went out alone.
Q. How did· you get there f
A. By antomobile. I borrowed a car.
Q. What did you go out for on that occasion f
A. Just to look at the house.
Q. At that tin1e that lVIr. Dobie had this conversation, did
he hav~ any conversation with you about any changes~
A. Yes, about every few days, Mr. Dobie 'vould call me
about the house.
Q. And the first time you saw ~:Ir. Dobie he spoke about
.that particular fireplace, did he ·f
A. I couldn't say. Sometimes he ·would call me twice a
day about the house. If I wasn't in, he would leave word at
the office for n1e to call him, w·hich I would do.
Q. · Did he .always talk to you about this house,
page 276 ~ or refer you to someone else?
_
A. It 'vas always about the house, and during
the course of the co:nversation he would have some names to
give me.
Q. ~Ir. Nash, had you seen the house at the time you had a
conversation 'vith ~1:r. Hervey with reference to the house?
A. That I don't recall. I recall I had a conversation witl1
Mr. Hervey, ·but I don't. just ren1en1ber when. ·
Q. In connection with this fireplace, did you make a memorandum on that change?
A. That I don't recall. I spoke to 1\Ir. Eklund about it,
.but I don't know if I n1ade a n1en1orandum on it.
Q. In connection with the staircase, did you make a memorandum about 'that 1 ·
A. I made a menwrandun1 about the staircase and referred
it to ~{r. Eklund.
Q. They· were quite substantial?
A. Yes.
Q. If you n1ade sotnc memorandntn on hardware, why not
the fireplace?
· A.· I made that, but nor especially on hardware. There
were many other things in the hot1se that I made memoranduri1
.as a reminder to the n1en that n1ade out the orders as to those
different items that go in the house. After I would have ~
discussion with 1\Ir. Dobie and n1yself, I made out the memo-
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randum for the men to make out the orders for
the several rna terials that went into the house. I
wanted to be su1~e also that nothing was missing
in the check up. I would do that.
. Q. How often after the sig-ning· of this contract was this
memorandum written¥
A. As I recall, I believ:e the contract was signed the latter
part of August, and this was made up a few days after.
Q. Who 'vas present on this occasion when this was dictated to the girl in the office~
A. I won't say for sure. It was dictated, or I may have
written that out myself in longhand, and handed it to the
girl to type.
·
Q. Do you kno'v whether or ·not any copies were made of
that?
A. No, I don't recall that.
Q. Do you know whether ~Ir. Dobie was mailed one of those
copies?
A. No, I don't ren1ember.
Q. Do you know ,vhether or not any communications were
addressed to ~Ir. Dobie confirn1ing these changes in respect
to the stairway and the fireplace f
A. That I couldn't say. I didn't attend to that. It was
done by those in charge of that work.
Q. Were you present at the thne of the execution of this
contract?
A. Which contract?
page 278 ~ Q. For the building of this house?
A. The purchasing contract and order 1
Q. Yes.
A. I sure was.
Q.. Who was present on that occasion~
:,
A. Miss Jean, 1\fr. Dobie and myself.
Q. Mr. Nash, 'vas this meeting at night time or day ti1ne
when this contract was executed?
A. It was in the afternoon, I think.
Q. In the afternoon 1
A.. Yes.
Q. Was there any discussion n1ade at that tin1e about the
oak floors to be scratJped to a close condition and a thin liquid
para fine put on 1
·
A. I don't recall just that particular item 1\ir. Dobie had
spoken about many things that the house needed. Also Miss
,Jcan. However, there 'vas to be a sufficient dressing with
para fine.
Q. Was that discussion at the time this contract ·was· executed?
A. That I wouldn't say. I don't recall, sir.

page 277

~
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Q. Do you know whether there were to be duplex shades
of green outside and buff inside, 'vhether that was discussed
at that time¥
.A. I don't know whether it was discussed at
page 279 ~ that time. I don't remember. I know it was discussed however.
.
~ Q. Do you .know about the heating pipe to run into the
attic?
A. We were discussing it.
Q. At the time of the signing of this contract¥
A. I don't know if discussed at that time.
Q. Do you know whether high test, Number one, red brick,
!Hydraulic Pressed ·brick, $24 a thousand, ,\rere discussed at
that time¥
A. I believe ~Ir. Dobie said at the time he would like that
particular brick, that he had selected, but I don't kno'v
whether at that time. I am not positive about that and
if it had taken place then. Many of the questions you are
asking were discussed so many times, at different meetings,
and different talks by telephone, I don't feel that I can remember one item and not re'lnern,berin,q the other.
Q. Do you know whether you discussed the ceilings, the
sills and the trims, and the coverings of the walls, as well1
A. I wouldn't sa.v at that time.
Q. Do you know whether you discussed the selection of the
materials for the kitchen, as well as you know¥
A. I wouldn't say.
Q. Do you know who selected the kitchen items Y
A. I wouldn't say.
Q. Do you know whether or not the front door
page 280 ~ entrance was changed or was discussed at the thne
of the execution of the contract?
A. I don't remember.
Q. No change of front entrance T
A. No change.
Q. Do you kno'v whether. the hardware question was dis-.
cussed at that time?
A. I don't recall.
Q. Do you know 'vhether or not the matter of painting the
wall was discussed at that time Y
A. I wouldn't say that was discussed at that time.
Q. There. were twelve items on this memorandum. N o'v
when was the next time you saw or heard from Mr. Dobie
after the signing of this contract?
A. I would say within the next two or three days after
signing it.
Q. Why did l\fr. Dobie giv.e you in writing the changes in

It
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the living· room, and when he did you 'vould just jot them
down and present them 1
A. He gave me memorandum right along. No special reason for that.
Q. Mr. Nash, this is dated September 4, 1931. Can yo~
identify this paper f
A. (Examining paper.) Yes, sir.
· Q. And what is the date of that contract¥
A. It is blurred a little bit. I don't know
page 281 ~ whether it is the second or third of .September.
Q.. It is the third.
•
A . .Second or third. It is blurred a little bit.
Q. That was the night of September thirdY
A. Yes, the evening of September third.
Q. Now isn't it strange Mr. Nash that a contract is executed on the third, and here you are the next day preparing
changes in that contract Y
A. Not changes.
Q. What then?
A. Those are the things that were agreed on to go in the
house.
.
Q. Will you look and see if it is an error? Examine it,
because this speaks of the selections Y
A. I understand it was, but there was an error in that ·
hardware, and it was selected by Mr. Dobie.
Q. Will you look at it and see what it says about the basement wallst
A. I didn't make up the contract.
Q. Then why was the error made Y
A. Because I am the man who sold the house and agreed
upon what was to go in it.
Q. Do you know what you agreed upon with respect to the
walls?
A. I didn't write the contract. The contract
page 282 } was written in the office. That is not my job.
Q. Was it your job to make up a memorandum?
A. It was when Mr. Dobie gave me a memorandum, and
that was made up by me, and I gave it to the order men.
Q. In fact, Mr. Dobie hadn't seen that memorandum, and
a copy of that memorandum wasn't sent to him of the items
spoken of there. Is that nor true T
A. He knew these things were agreed upon. This was not
for the benefit of Mr. Dobie's attention. This was for the
benefit of our order department to get these things, so there
would be no n1istake about it.
Q. Look at that item of hardware, and see if any change
-was made?
·
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A. That group of hardware was hanging on the wall. That
is the hardware selected.
Q~ When 'vas that change made, after the signing of the
contract?
·.A. I don't know if before or after. Nevertheless it was
as result of that discussion that the hardware was put in
there.
Q. ~fr. Nash, 'vhy aren't you in a position to say whether
it was ·before or after the signing of the contract 7
A. All these selections were agreed on, or decided upon
., before this contract was made. This thing here is not changes.
It is a memorandum of suggestions.
page 283 ~ Q. So that those changes were made before the
execution of the contract~
A. This is not a change. ·
· Q. What was the idea of this, then j
A. This idea was a reminder of what to be preparing for
to go in the hou~e, and what ~Ir. Dobie ordered, and why, just
why that was written that way, I don't know. It was to my
interest to do anything for Mr. Dobie, and to see that 1\.fr.
Dobie 'vas getting the things he want, and that there would
be no slip up. The reason 1\fr. Dobie got no copy of this, is
because there was no need of it.
Q. Well, then what was the purpose of keeping that memorandum, if they were aU already incorporated in this cont.ractf
A. I didn't write that to keep it. No need of keeping it.
I simply did it, as I said before, to prepare the order department of what was to be ordered. It \Vas just a menlorandum concerning the house to be built for 1\{r. Dobie. I
didn't have any purpose in keeping the memorandum. I
simply made the memorandtnn for the order department.
Q. When you approached 1\{r. Dobie relative to the signing
up with Sears Roebuck, did yoi1 tnake any representation to
him with respect to the plans for the construction of that
house by Sears Roebuck7
A. When I first called on ~Ir. Dobie, w·hich was early in
the spring, and l\1:r. Dobie had in mind building· a
page 284 ~ certain type of house, I told him that we would like
to get together with him, and later on he did, and
he wasn't in a position at that time to start that type of house.
lie said that he ,v·ould get in touch with our office. However,
in the meantitne I kept com- c01nmunication with him, and he
gave me a floor plan that he had drawn, and I made a sketch
of it. Later he came to our office, and as our architect had
finished a plan, I showed it to him, and he said that is just
what he wanted, and that time ~Ir. Dobie came in and gave
us an order.

a
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1Yfr. Booth: flow long, your Honor, is that line of questioning going on Y I would like to conclude this case.
By l\1.r. Phillips:
Q. Can you tell when and where, and who was present on
the occasions when the staircase was discussed with Mr.
Dobie?
A. At the time it was discussed in our office, I was the
only one present, and 1\Ir. Eklund happened to come up the
stairway at the time 1\l[r. Dobie was talking about it, and then
Mr. Eklund entered into it.
Q. How was that subject brought up~
A. As I recall it that was the change 1\Ir. Dobie made after
he visited the house.
Q. At what time of the progress of the puilding was that?
A. That- is the time after it had been started,
page 285 ~ befor·e the house partitions were finished, but the
roof studded.
Q. At that time the partitions were started, and roof
studded, and foundation wall and everything in~?
A. Yes.
Q. Were the materials for the open staircase there?
A. Hardly they couldn't have been. Naturally they wouldn't
close it without the authority of ~·Ir. Dobie to close it.
Q. Mr. Nash, was there any discussion about the possibility of getting an open staircase in there 1
A. That, as I recall, was discussed on the job?
Q. Who discussed it in your presence Y
A. That isn't true.
Q. It had not been discu~sed in your presence?
A. It had not been in my presence.
Q. Do you recall the occasion when ~Ir. Dobie was there,
and he told 1\l[r. Eklund tha.t the man on the job told hin1, he
couldn't get an open stair·case in there?
A. The man on the job was a laboring· man, and I wasn't
there.
Q. You were not there?
A. No, I wasn't present at that time. The discussions I
"ras in 'vas when this transaction started up to the tinie it
became an order, and an order put in for plans. So far those
plans arc concerned, they couldn't he changed
page 286 ~ without the· authority of the owner, because the
plans· had been approved by the purchaser 1
Q. By whom?
A. By J\{r. Dobie. 'Ve made several changes on the suggestion of :Mr. Do~ie in trying· to _please him.
Q~ Are you familiar with this standard form of contract?
A.· I know that this if the form that they usually use· so
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far as the contract is concerned. After an order has been
placed, and application for a loan has been signed, then an
order is made out for what goes into the house. That is turned
-in, and this contract is prepared by the office.
Q. You read it over?
A. I wouldn't say that I checked it over completely.
Q. How many contracts have you written?
A. I put in quite some.
Q. But enough to become familiar with the terms of the
contract?
A. Yes.
Q. Are you familiar with the terms of the contract that
when any change is made, it must be in writing and approved
by the Philadelphia office f
Mr. Tobri:iier: It doesn't say that.
By Mr. Phillips :
Q. Note the last paragraph, second page.
A. This one¥
Q. Yes.
page 287 ~ A. Yes, I see that.
Q.. Then why, if ~Ir. Dobie told you of the
change in the plans, why wasn't any "Writing made on it?
A. '\Vith reference to the value of any cha.nges in the agreement itself¥
Q. Read the contract there.
A. (Witness reads the paragraph with respect to variations of any agreement.)
Q. Was anything done at that time to find out what these
chang·es would be, with respect as to whether an increase
or deductions?
·
A. Mter this contract goes through it is sent to the Phila. delphia office. If any revisions goes in it is sent to the office
for approval, and acceptance, and after the Philadelphia
office approves and accepts it, it is returned to the Washington office. From tha.t time on I am out of it.
Q. You are out of the picture?
A. That is as far as the construction, and so forth, is concerned. However, in all cases I was expected to be interested
in it to see that the customer is pleased, and to help him in
every way. I have stayed in the picture, but I don't have
anything to do in the construction work. When these things
come up, 1\fr. Dobie would call me by phone and come in and
give me his suggestions, and, of course, I would
page 288 ~ try to please him.
·
Q. Mr. Nash, did Mr. Dobie ever come to you
with any complaints?

I
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A. Yes.
Q.. What did you tell Mr. Dobie'
A. I told him that I would do everything I could to please
him in every way possible.
Q. Do you recall of any occasion telling him that he was
getting a ra'v deal, and that it was hurting you Y
A. No, sir.
Q. You did not tell him that Y
A. No, sir. I told Mr. Dobie on one occasion the names
of the people he had given .me, that I had seen, that I was
afraid that the way things were going for him, perhaps it
w·ould hurt me.
Q. Mr. Nash, as I understand, you cannot set the time in
your mind as to when the discussion arose about the stairway or about this fireplace, relath:e to the progress of the
building!
A. No, I don't know, because I hadn't kept in close contact
with the house, so I couldn't say. I don't remember.
Q. Do you know of your own knowledge whether an open
staircase, or a closed stairway, is more expensive Y
A .. Naturally, an open stairway is more expensiv:e than a
closed stairway.
Q. What kind of a fireplace did you say was provided for
by this contract 1
page 289 ~ A. It was all brick.
Q. All brick Y·
A. It was all brick, yes.
Q. And by all brick, what to you mean? What type of firep~ace Y Up to the ceiling part way Y
A. Just half way up. I suppose about fixe feet or five and
a half feet, including the mantel.
Q. Then what is beyond that toward the ceiling!
A. Just bare wall.
Q. What type of fireplace is that?
·
A. Which type f
Q. The one just described.
A: That is an all brick fireplace. I don't know of any
other type of brick fireplace with a mantel. There might be,
but I don't know.
Q. What type of fireplace is the colonial fireplace Y
A. Wooden sides, wooden top and wooden mantel.
Q. Wooden mantel!
A. A wooden strip and ·brick on the side of that, and then
·underneath the mantel a strip of wood.
_
Q. Any bricks in it?
A. Yes.
Q. I mean on the surface f

Supreme Court of Appeals

212

of. Virginia.

.A.. On the surface, yes, it is brick from the
wooden strip.
Q.. Is there any type of colonial fireplace that
provides for bookcase on each side, as well as all brick'
: .A.. ·:tYiy understanding from those plans, that that is the
type of bookcases 1\ir. Dobie wanted, and that is the only way
they cotild be put in there. 'rhat was the type of fireplace
the plans called for. The plans 'vere specially made for that
type.
.
Q. Specially for that fireplace T
A. To bring out the bookcases.
Q. To bring out the bookcases f
.A.. Yes. ·
Q. You say that comes in the colonial type of fireplace 1
A. Not the same type.
Q. Can any bookcases be put in on that type of colonial
.
:fireplace f
A. The bookcases could be set in there. It w·ouldn 't have
the same effect. The bookcases would be on one line.
Q. Did you go into detail 'vith Thir. Dobie at the time the
plans 'vere made 1
A. No, you see, the time lVIr. li~Idund took it over, I turned
that over to ~Ir. Eklund.
Q. Mr. Nash, would you 8ay that anything happened in
this conversation more than that it was a talk about a colonial
fireplace¥
·
page 291 ~ ·A. I don't understand your question.
Q. Would you say anything more was discussed
in this conversation ·that was supposed to have taken place
between :W!r. Dobie and 1\ir. Eklund, and you, other than a
suggestion of the colonial fireplace?
A. The first time that was at the office, as I recall, but
he would tel~phone and con1e in, and said that was the one
he wanted. I don't recall the conversation of this particular
fireplace.
Q. Was it in that conversation that the bookcases were
discussed 1 ·
A. I couldn't say.
~
Q. Then after that they had this other conversation?
A. I don't know. He would telephone so 1nuch and come
in the office, and telephoning so nnwh and by coming in the
office so much, I just don't kno,v. flowever, that is what he
wanted.
.
Q. Was it gone into about the other fireplace at that time?·
A. I believe there was son1ething about it. I asked ~{r.
EklundQ. (1\fr. Phillips interposing) Unless 1\fr. Dobie was present?
·

page 290
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A.. Mr. Dobie wasn't present the first thne I spo)re to ~ir.
Eklund about it.
page 292 ~ Q. Just tell the conversation between you, :Mr.
Dobie and Mr. Eklund about this other fireplace~
A. I don't know exactly. It might have ·been taken up with
1\ir. Eklund. I suppose that would have been the natural
thing to do, and in doing so J\tlr. Ek~und told me at the time
he couldn't have the bookcases for 1t, for the fireplace, and
that information was conveyed to Mr. Dobie.
Q. Mr. Nash, are you certain whether or not there 'vas something saicl in that conversation, if there ·was such a conversation that took place, and whether it was before the floor was
put down, or after the flooring was put down?
A. That I 'vouldn 't say.
Q. There is quite a vagueness in your n1ind as to just when
this conversation did take place?
A. So far as dates are concerned, I don't remember.
Q.. ~ir. Nash, if the inforn1ation ghren you by l\tlr. Dobie
was communicated to 1\tir. Eklund, can you tell the Court why
there was an opening left in the room, that were to have the
bookcases on each side of the fireplace, that there would be
something that came up .as to whether or not there was an
error in the plans?
A. I couldn't answer that.
Q. You don't know?
A. No, sir.
Q. If the information, as you say had been compage 293 }- municated to J\tir. Eklund, and 1\{r. Eklund made
the chang-e, should that change be communicated
.to ·the workn1en on the job!
A. That I can't answer.
Q. If that be the case, and that the flooring· in the house
was put on, and those men on the job didn't know it 'vas in
accordance with the contract, would that conversation have
taken place before or after that?
A. I can't ans·wer that, because· I a1n not familiar with
the progress made on the house, because I wasn't out there
that day.
·
..
Q. J\fr. Nash, it is a fact that w·hen any discussion about
the fireplace and the stair~ase was had you would know what
progress had been made on the house f
A. No.
Q. You don't know whether the brick was up, or .the staircase st-arted T
A. I conlcln 't. That is not my job.
Q. So that any conversation that took place, if it did take
place, everything could have been done?
A. ·Could have been dorie?
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Q. Yes.
A. I don't kno'v whether it could have been done or not,
so far as·the flooring out in the l~ouse was concerned, I suppose the natural thing to do was to follow the plans.
Q. After this first visit when you borrowed an
page 294 ~ automobile to go out there, when was the next time
you saw that house¥
A. I don't know. I sa.w it off and on after that.
Q. What do you mean by "off and on"Y How many times
11ave you seen the house?
A. Six or seven times.
Q. Six or seven times Y
A. Yes.
Q. Did you go in there and look around the house Y
A. We went in and looked around when it was practically
finished.
Q. \Vhen it was practically finished?
·A. Yes.
Q. You didn't go in the house before it was practically
finished, did you?
A. Oh, yes, I 'vas in there before that.
Q.. ¥r. Nash, do you recall taking a salesman by the name
of Selden out to this house Y
A. I didn't take him. He took me.
Q. He did?.
A. Yes.
Q. And you went in the house f
A. Yes.
Q. Was anyone else along with you?
A. I don't think so. I don't recall anyone else being
along.
page 295 ~ Q. In what condition did you find the job?
A. Why, we didn't go particularly to see this
house. We were out going over to Virginia, and we simply
went. by the house on our 'vay over to see it, and we looked
at the house.
Q. That was just a casual passing? .
A. ·ves.
Q. What condition was the house in at that time?
A. The roof was finished, and the frigidaire was there as
I recall. It hadn't been put in place.
Q. It is now~ is it not?
A. I don't know. I was't there since.
Q. vV as it on the premises?
A. It was on the premises.
Q. How much time had elapsed behveen the :first time you
went over there, and how much w~en you were with Mr. Selden on this visit, the next visit before thatt
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A. I don't know how much time elapsed.
Q. Didn't you say you were out there the next time before
that?
A. Yes~ before that time.
Q. Were you inside the house?
A. Yes, we went around the front and back.
Q. Why do you single out that the frigidaire had not been
placed at that time?
A. You asked me when I was out there if I went
page 296 } in.
.
.
Q. You judged the condition of the house
thereby?
A. Not necessarily.
Q. Was it practically complete at that time Y
- A. Practically, yes. The steps hadn't been finished, and
've went around to the rear, and it seemed to ·be completed
there.
Q. Do you know why Mr. S'elden wanted to go out thereY
A. Why he wanted to go out there?
Q. Yes, why he wanted to go out there Y
A. Just as any other salesman of Sears Roebuck wants to
see their house or any other house, just simply to satisfy their
curiosity to see the project finished.
Q. Had he had a prospect with him to look at this house Y
A. No. no one at all.
·
Q. Did he ever have any prospect at the time to interview
nnd look at the house1
A. •rhat I couldn't answer. He is a friend and I have
1·idden around quite a lot with him looking at various projects.
· Q. Did Mr. .Seldon ever mention what the job cost?
A .. Yes, he did.
Q. D11ring the course of the conversation, what -comment
did he make about this jobY
page 297 ~

Mr. Booth: Comment about whatf
Mr. Phillips: The comment Mr. Seldon made

to Mr. Nash.
Mr. Booth: We object.
Court: What statement did Mr. Seldon make to whom 7
Mr. Phillips: To Mr. Nash.
Court: Sustain the objection.
Mr. Phillips: Exception, if your Honor pleaseY
Court: Yes.
:mxception noted.

By Mr. Phillips:
Q. Mr. Nash, these different discussions

a~ut

the fireplace
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and the staircase, would they come up at the same time, or
on different occasions?
A. Different occasions.
Q. And you referred 1\fr. Dobie to ~ir. Eklund?
A .. Did what~
Q. ·You ref·erred Mr. Dobie to ~fr. Eklund~
A. First I told Mr. Dobie that I would talk to ~ir. Eklund
about in each case.
Q. And then, after that 1 were you present when ~Ir. Eklund and 1\fr. Dobie discussed the n1atter 1
.A. 'Vhich one of these changes do you mean~
Q. Either one of them?
A. I was present when they talked about the enclosed stairway.
page 298 ~ Q. Were yon present the full time when the discussions were taking place~
A. ~ir. Dobie and I were talking about it the first tilne he
came to the office, and as he was leaving, ~ir. Eklund came
up the stairway, and I told him then what we were talking
about. :Mr. Eklund continued the discussion.
Q. Did you continue, or leave~
A. I stayed.
Q. You stayed the whole time Y

A. Yes.
Q. What time of day was itf
A. It was after office hours.
Q. How much time di~ you discuss it 1
Mr. Boothe: I object to this line of questioning.
Court: 1Irw Phillips, there are about twelv:e more witnesses.
By Mr. Phillips:
· Q. ~Ir. Nash, on the occasion when ~fr. 1\Htchell and ~Ir.
Dobie and Miss Jean were present discussing the plans 1 was
Mr. Dobie asked about getting an open staircase~
A. Yes.
.
· ' Q. '\Vhat did he say Y
A. lie was verv anxious to have it.
Q. Do you recall ~fr. Nash telling 1\[r. Dobie about enlarging that house a littlet
A. Yes.
Q. "\Vhat was said at that conversation?
page 299 } A. Just what was said at that conversation. I
don't know. It 'vas too long ago. I don't r.emember. I lmow it was discussed, and that the house would have
to be enlarged to get the open stairway in.· That was agreed
upon, and that is what they did.
Q. And do .YOU know what ~fr. ~fitch ell said the cost would
·
be, ··in order to have the hou:se enlarged~
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A. No, I don't know.
Q. The approximate cost 1
A. I don't know. ·
Q. You are rather v:ague on the occasions when these plans
were discussed, aren't you 1
A. No. When A1.r. Dobie, Air. Ivfitchell and myself had
gotten together sev:eral times to discuss these plans, Mr.
·Mitchell made certain suggestions. I made certain suggestions. We would work them out accordingly, and later one
Miss Jean come in and gave her ideas as to what she would
like to have, with ~fr. Dobie. Those things were discussed
and the plans drawn accordingly. This case here is quite
some time ag·o; almost a year. It was last August really
when we got into the first conversation. So far as these conversations are concerned, I don't recall all of them.

J\![r. Phillips : That is all.
page 300 ~

RE-DIRECT EXA1\1INATION.

By Mr. Tohriner:
Q. 1\fr. Nash, there was one engagement made there by you
with Mr. l\1:itchell, :htlr. Dobie and 1Vliss Jean. Was that specifically for the purpose of taking up the staircase¥
A. Not specifically for the purpose of discussion on the
stairway. It was the house in general.
Q. What was that engagement 1nade for~
A. To g·o ov·er the plans of the house as a whole.
Q. To go over the whole plans 1
A. Yes.
Q. The prelimna.ry plans had been made at that time, haq
they not!
A. I believe they had.
·
Q~ And the prelin1inary plans pro~ided for a separate stairway, didn't they?
A. The original plans, I believe called for a separate stairway, and those plans wer~ changed to have an open stairway.
Q. Do you recall, 1\Ir. Nash, that ~Ir. ::Mitchell advised the
desirability of having an open stairway?
A. They were very much in favor of it.
Q. And didn't he n1ention about how attractive it w·ould
be, and how much it would add to the house to have an open
stairway?
A. Yes, sir.
page 301 ~ Q. Do you recall him mentioning that it would
add to the value of the house considerably?
A. I don't recall the conversation as to that. I believe it
would add value to the house. I say that myself.
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Q. You say that yourself?
A. Yes.
Mr. Tobriner: I think that is all.
Court: There are a few questions I want to ask.
By the Court:
Q. Did I understand you to say that Mr. Dobie was very
anxious aoont getting the open stairway, and that it would
be necessary to enlarge the house to do that, and that that
was done?
A. Yes~ sir.
.
Q. Did they enlarge the houseJ
·
A. The original plans for the house were larger than what
we finally built. Tliey made these changes, and reductions
and additions in order to get the open stairway. They made
it one or two feet wider in order to giv:e the proper slant
for the open stairway, and then it was finally found it wouldn't
give the proper appearance, and they decided to close it.
Q~ The original plans are for. a larger house? ·
A. The original plans for the house were wider than the
building.
Q. And that was in the contract?
page 302 ~ A. I don't say that definitely. You see these
plans were changed so many times that I know the
first dimensions were rather large. He had included that because the first the idea was to have a conservatory on one side
and a breakfast. room in the entrance through the rear,_ and
we found that 1\IIr. Dobie didn't have the money to spend on
that plan. Then we had to do away with that, and then the
plans were drawn again, and changed again, and several
changes were made in the plans. Finally they agreed on this
final plan. I don't know if it was wider or deeper. I recall
they made some change in order to get the open stairway.
Then we found it would appear right.
Q. ~fr. Dobie '\vas very anxious to have this open staircase,
and that was agreed on and that is what they did¥
A. I don't know exactly. I recall there were so many times
that the plans were changed in order that the stairway could
be put in. I do know that Mr. Dovie was very anxious to
have the open stairway and that was agreed upon. I wouldn't
say for sure.
Q. Has the final plans been agreed on f
A. The final plans were agreed upon..
Q. And then it was closed? ·
A. Yes.
Court: All right.
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RE-CROSS EXAMINATION.
.
page 303

~

By Mr. Phillips:
· '
Q. How many sets of plans were drawn Y
A. They were changed two or three times, I

would say.
Q. How many sets of plans did Mr. Dobie getT
A. Maybe two sets.
Q. Maybe two sets?
A. Two sets.
Q. That is true, he received a preliminary set of plans,
didn't he?
A. When there were blueprints. they are not preliminary,
they are supposed to be definite. He made some changes
-when he received the first, and then he made some on the
second set, with sketches thereon.
Q. vVhat do you mean with "sketches thereon"?
A. Pencil sketches on the first set. We made some corrections of the pencil sketches, the drawings, and then when
these corrections were completed, 've had blueprints, and
then submitted the first blueprints to Mr. Dobie. And then
after that Mr. Dobie made other corrections and then made
the second set of blueprints.
Q. Are you familiar with .this set of plans?
A. Yes this is the first set.
·
Q. This is the first set. ·
A. This is the 'first set. This doesn't show the stairway
jn the same position as it is nowf ·
A. No, that is a disappearing stairway.
Q. This T (Indicating on plans.)
page 304 ~ A. No. This is just the stairway going downstairs.
Q. Doesn't it say there, "Disappearing stairway"?
A. This goes down here. That goes down stairs. The disappearing stair,vay was in the hall in broken lines.
~~ Mr. Nash, those are the plans that M·r. Dobie had to deposit $50 to have them made?
A. A sketch is the first proposition. He would put up a
deposit of $50 and for that we would draw a sketch, also draw
the plans, but we wouldn't draw the sketch before he put up
the $50. After he put up the $50 we went and drew a set of
plans, and upon acceptance of the order, upon giving us the
order, the $50 goes to the credit of the purchaser.
Q. Will you look at those dimensions, and tell the Court
what they are?
A. Thirty-two by thirty-six.
Q. Will you look at these, and tell what they areY
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A. This is thirty-two two by thirty-seven. About two
inches deeper. I can't see that very well.
Q. So it is a little deeper than the original plans 1
A. Yes.
.
Q. So that the house provided by this set is larger than
provided by this set¥ (Indicating sets of plans.)
· A. Yes.
Q._ So that Mr. 1\Iitchell told hin1 it was necessary to enlarge the house¥
·
page 305 ~ .A. Yes, to get the open stairway. It could be
.
left open, but it was decided on by the men, me. chanics 'vho know, a lot of them, that it would look better to
close 'it.
Q. And they proceeded to close it¥
A. No, sir, they didn't proceed to close it without authority.
Mr. Phillips : That is alL
·Court: Just another question.
By the Court:
Q~ ~Ir. Phillips• asked you 'vhether you told ~Ir. Dobie he
was g·etting a raw deal. You said he wasn't but some of the
people referred to you were g-etting one. Is that right'
A. No. I said that some of the people ~fr. Dobie had given
me name as prospects, that I was afraid I would lose some of
the business.
Q. For 'vhat reason?
.A. For the fact that ~fr. Dobie was· so nniCh disturbed with
his house.
Q. That is while it was under construction 1.
A. Under the course of construction, yes.
Court: All right.
RE-RE-CROSS' EX.Al\fiNATION.

By Mr. Phillips :
·
Q. l\fr. Nash, it w·as communicated to you that
page 306 ~ 1\fr. Dobie proposed to get n1arried, and that is
. why he was building this house 1
A. That is right.
Q. And he was very anxious to get the house 1
A. Yes.
Q. And l1e indicated to you about when he was going to
get married 1
·
'
A. Thanksgiving or Christmas. I don't know which. · He
wanted to have the house by Christmas.

,:
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Q. Did you tell him he would be able to get it by that time 1
A ..Yes.
~ir.

Phillips : That is all.

(Thereupon, the \Vitness, Mr. Nash, left the stand.)
page 307

~

J\tir. Booth: .Call Mr. Rosenberg.
Court: Have you been sworn¥
J\tir. Rosenberg: No, sir.

ALBIE ROSENBERG,
a 'vitness called by and on behalf of the defendant, after first
being duly· sworn by the Clerk of the Court, testified as fol-lows:
DIRECT EXA1viiNATION.

i •

I

By 1\fr. Booth:
Q. What is your full name?
A. Albie .Rosenberg.
Q. What is your residence and occupation Y
A. Clarendon, Virginia. Builder.
Q. Were you employed on the property where the C. F.
Dobie house 'vas being constructed 1
A .. I was employed by Sears R.oebuck as a field man.
Q. Did you make reports on that job?
A. Yes, sir.
Q. I hand you herewith what purports to be a series of
field man's report on the Dobie job, and ask you if you n1ade
those reports¥
·
A. Yes, sir.
Q. They are signed by you~
A. Yes, sir.
1\{r. Booth: I offe~ those in evidence, your Honor.
Court: All right. They will be marked Depage 308 } fendant 's Exhibit, Rosenberg ''A''.
·
(Thereupon a series of reports were received in evidence
and marked Defendant's Exhibit R.osenberg "A".)
By 1\{r. Boothe:
Q. 1\'Ir. Rosenberg, did you have any conversation with 1fr.
Dobie relative to the woodwork and foundation of this house?
A. Yes. At the time they \verc getting ready to start the
house, J\tir. ~obie called my attention to ·bricks and joints in
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the plans, and asked me what they were to be, but I told him
to _g-et in touch with Mr. Borhurst, and see him about it.
(.J.. When the foundation was completed, did he express his
opinion?
A. I met him on the job about the time the foundation was
completed and he seemed to be well pleased. He called my attention to the fact that a few bricks were knocked out on the
corner. I told him they would be replaced.
Q. Did he appear to be entirely pleased with the job up to
that time?
A. Yes, up to that time.
~Ir.

Boothe: That is all.
CROSS EXAlVIINATION.

page 309 }- By }Ir. Phillips:
Q. Mr. Rosenberg, may I refresh your memory T Will you tell us 'vhen was the first tin1e you ever saw
,...1\fr. Dobie?
A. I don't know the exact date.
Q. Had the work started?
A. I met him one day, I believe it was on a Saturday I
went over and located this lot.
Q. Was there anything on the job at that time Y
A. Nothing on the job?
Q. No brick?
A. Not that I recall any, no.
Q. Have you ever seen lVIr. Dobie since?
A. I saw him on the job one time.
Q.. Did you talk with him Y
A. Yes, sir.
Q. Then that is twice¥
A. Yes, sir.
Q. The :first time you saw him there was nothing on the

jobT
. A. Not that I can recall.

Q. The next time you saw him 'vas when part of the foundation was ·started, and he told you about the joists, and you
~aid he would have to see Mr. Broadhurst, is that right?
A. No, the joints were brought to my attention the first
time. He called my attention to the plans, which
page 310 }- showed the joints to be one-quarter inch. I told
him he would have to see ~fr. Broadhurst about
that.
Q. The next time was when?
A. On the job.
Q. Ho'v milCh work was completed at that timef

Charles C. Dobie v. Sears, Roebuck & Company.

223

A. As near as I can remember, the foundation was completed and the carpenters were working oil the floors.
Q. Did you ever see Mr. Dobie after that time?
A. Not that I can remember, no.
Q.. Do you know whether or not Mr. Dobie communicated
with you?
A. Not that I know of.
Q. Did he ever communicate with Mr. Broadhurst to see
if the work was proceeding all right?
A. About one time he wrote a letter complaining about the,
work. I tried to get an appointment and meet him on the
job, and see what was the matter, and called up the office. Mr.
Dobie wasn't in his office. I then asked Mr. McCarthy to get
in touch with him, as I didn't get in touch with him, and to
try to make an appoint for me to see Mr. Dobie. I didn't
. see him.
Q. How long ago was that?
A. I don't recall.
·
. Q. Approximately!
A. ·So far as I remember they were trimming
page 311 ~ the outside. .
.
Q. Did Mr. Dobie ever leave any messages for
vouY
- A. Not that I know.
Q. You never got the message?
A. Not that I know.
Q. Who was the man supposed to be in charge of that
workY
A. Some of the time Mr. Rose, bu,t Mr. Earl Broadhurst
was in charge of it.
Q. Mr. Broadhurst Y
A. Yes, sir.
Q. Did he have charg-e of all the work?
A. He had charg-e of all of the work~ excepting the :Boors,
that was Mr. Miller's work.
Q. What is his first name?
A. Ed Miller.
Q. Now these reports. How often were you supposed to
send in a report 7
A. I was never given any definite schedule. I would send
them in as often as I get a batch of them. I had thirty.five
jobs during the summer.
Q. You were charged with the supervision of this work, is
that right?
A. Not necessarily.
Q. So that whatever was passed on~ you were not responsible?

~upreme
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A. I was responsible for the work done in a
workmanlike manner.
Q. What trade or profession do you have!
A. Builder.
{t Builder!
A. Yes, sir.
Q. How long have you been a builder?
A. Ever since I was able to work.
Q. Were you there at the time the brick were being put
in the foundation?
.A.• I wasn't there all of the time. I got on the job when
the bricklayers were working- on the job.
Q. What kind of brick was it¥
A. Red brick.
Q. Red brick¥
A. Yes, sir.
Q. Was it plain brick T
A. ~fostly, yes, sir.
Q. What would you call that brick? (Showing Simpson Exhibit.) .
A. I call it pressed brick.
Q. Pressed brick Y
A. Yes, sir.
Q. Ancl they were putting that in the foundation?
A. Yes.
,
Q. vVould you say it was anything like this
page 313 ~ brick here 1
A. That looks like the brick.
Q. That is the brick used in the foundation 1
A. Brick of that type.
Q. Is that the kind of brick that should be used in founda. tions?
A. It would say it is.

page 312

:h£r. Boothe: ~ir. Phillips will you make him your witnessT
~{r. Phillips: I will 1nake him my witness.
(Testimony on behalf of the plaintiff as
iless.) ·

~Ir.

Phillips' wit-

By Mr. Phillips:
· · Q. In the foundation walls, do you use soft brick or hard
brick?
·
·
A. Usually use hard brick.
. ·· Q. Diayou ever see a job where soft brick was used in .a
·
foundation 1
A. I have seen it, yes.
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Would that be a good or bad job1
I wouldn't say a bad job.
Would you say it is a g·ood job?
F'or this one, yes, sir.
Where you have soft brick, it wouldn't be a bad job?
Not necessarily.
For foundation work'
Not as g-ood as bard brick.
·
·
.
Q. Would you prefer hard or soft brick in a
page 314 ~ foundation 1
A. Hard brick.
Q. Hard brick 1
A. Yes, sir, certainly.
Q. What are the advantag-es of hard brick?
A. It makes a strong-er job, more solid, and keeps the
dampness out.
Q. It keeps the dampness out t
A. To a certain extent.
Q. If you had a basement with a hard brick wall, 13" thick,
it would be a dry cellar t
A. No, not a dry cellar.
Q. It would keep out dampness, would it not?
A. In any cellar, if you keep it closed up, there would be a
certain amount of dampness.
Q. What do you mean, "closed up"~
A. 1Ceep the windows clos·ed, the cellar below the surface
of the g-round, no other dan1pness would be there, other than
the -dampness coming up through the ground.
.
Q. If there is any other dampness, it would con1e up through
the floor?
A. Yes.
Q. What kind of foundation is on that jobY
A. Concrete footings.
Q. And then the brick is put on top of the concrete?
A. Yes, sir.
pag-e 315 ~ Q. 'Vhat is the depth of the concrete footings,
do you recall?
A. I don't know the exact depth. About four or six feet.
Q. Is any part of it above the ground level~
A. About thirty inches.
Q. Thirty inches Y
A. Yes, sir, about that much above ground level.
Q. Then there is about four or five feet below the foundation?
A. Yes.
Q. So that on the concrete footings the brick goes up to the
joist of the flooring- Y
A. That is right.
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Q. What kind of walls were put in above the surface? ·
A. Brick veneer. Veneer brick.
Q. And how is brick veneer put upf
A. They put on the line and carry the brick up and follow
it with the brick all the way round.
Q. They just go on up with the brick all the way around,
and was iha t done?
. A.. Yes, sir.
Q. Is the chimney on the outside of the same kind of brick.
A. Yes.
Q. The chimney. is brought up from the foot~
page 316 ~ ings T
A. From the footings, yes.
Q. So that is suitable, and the same thing was done with
the basement wallY
A. Yes, th~t is the usual way.
Q. The basement and chimney walls were brought up the
same way?
A. The same as the foundation wall.
Q. Are you familiar with the plans and specifications for
this house!
A. As much as I know of any other jobs I had been inspecting on.
.
Q. Have. you ever seen these plans before?
A. Yes, sir.
Q. You have seen these plans before Y
A. I have seen plans of this type.
Q. Have you even seen this before? (Indicating a plan.)
A. I don't know.
Q. Look at it then. Look at these plans.
A. I have seen plans of this type.
Q. Can you identify these plans?
A. Yes, sir.
Q. What are these? (Indicating plans.)
A. Plans for Mr. Dobie's house .
. Q. How many inches does that project out f (Indicating.)
A. According to the plans-(Pause). They
page 317 ~ haven't got any scale on here. Has anybody got
a scale? (Witness furnished with a scale.)
. Q. Can't you scale it 1
A. I will.
Mr. Boothe: I understand this is J\fr. Phillips' witness f
Court: Yes, sir.
Mr. Phillips: This is my witness.
Witness: It is scaled at about eight inches. Eight inches
the foundation.

~beyond
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By Mr. Phillips: .
.
Q.. Do you know how many inches that brick of the ehimliey projects?
.
A. Yes, sir, two brick.
Q. Why were two brick put on there, instead of going the
eight inches f
A. So far as I can recall, they were instructed· to do that.
It would rather cut the house in two. The framing came out
here.
Q. Did you decide that!
A. No.
Q. Who did? .
A. Mr. Eklund and Mr. Broadhurst.
·Q. And they decided that 7
A. So far as I know they did, yes.
· Q. By building the chimney on the outside,
page 318 }- could you get a chimney projeeting inside with
bookcases on each side, if that mueh projected on
the outside?
A. Yes, sir.
Q. You could?
A. Yes, sir.
Q. Do you know why it wasn't done? ·
A. Well, about the time they were getting ready to put the
fireplace in, Mr. Eklund had some agreement with Mr. Dobie
about that fireplace.
Q. Do you put in the :fireplace before the chimney is
finished?
A. Always put it in afterwards.
Q. Afterwards?
A. Yes.
Q. Do you put the fireplace. in before you put in the floor,
or before the flooring is finished Y
A .. Sometimes they do and sometimes they don't.
Q. Do you know whether they put the fireplace in on this
job before the flooring was in?
A. I think the floor was laid when the fireplace was put it.
Q. Do you know why there were openings on each side of
the chimney after the flooring had been laid o-ver the other
part of the house?
A. No, I don't know, unless they were waiting for the tile
men to put that in, and then they put the floor up
page 319} to it.
Q. When was. the first time that you heard
about any change in the plans with respect to not having
bookcases?
A. At the trimming up.
Q. At the trimming up, and how did you learn that Y
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A. Hammer had charge of the work at that time, .and he
called my attention to the fact that the bookcases were ·not
·in. ·Also that Mr. Dobie told hhn the bookcases had been cut
out. In fact I told all men on the job to co-operate with the
owner; and they wanted changes made, to make them and
keep the customer satisfied.
Q. You hadn't received any word at the time, and the first
time you ·heard about it fron1 ~Ir. Eklund was when t
A. I hadn't received any word from ~fr. Eklund about any
change being mentioned to me. When he told me the bookcases had been cut out.
Q. That is the first tin1e he told you, is. it?
A. When the trimmings were going up, yes.
Q. Your first report here was made on October 5th, when
you started this work. How long a time did you expect to
con1plete the job f
A. The job was supposed to take 140 days.
Q. Sometimes a job is finished in 120 days, is it not?
A. Four nwnths, yes. Son1e jobs take a longer period of
time. No special time is n1ade.
(~. No special time made?
A. No.
page 320 ~ Q. What is meant by reasonable dispatch 1
A. What~
· Q. What is meant by reasonable dispatch?
A. Well, I could say reasonable dispatch means four to
five months for the average house. It. all depends on weather
conditions and how many changes are made.
Q. What changes were made in this house? That is from
the time it was started.
.A. VVha t kind?
Q. The plans shows an open staircase, does it not?
A. Open staircase, yes.
Q. Was any effort made to get in an open staircase?
A. ~fr. Broadhurst talked with ~{r. Dobie about it.
Q. Were you there?
·A. No.
Mr. Phillips: As he was not there, I move it go out, your
Honor.
· Court : All right.
By l\fr. Phillips:
_·· Q. }fr. Rosenberg, were you there at the time Ivfr. Dobie

.,vas there when any discussion took place with reference to
the staircase?
A. Not that I remember.

<
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Q. Did you try to figure out how to set up that open stair-

case?
_
A. 1\ir. Broadhurst told me that 1vir. Dobie told
him he didn't want it.
Q. I am asking you whether or not you were there~

page 321

~

·Court: He says he ·was not there, Mr. Phillips.
By Mr. -Phillips:
Q. Did you see the lot after the excavation was made?
A. Yes, sir.
·
Q. What type of soil is it 1
A. What type of soil?
Q. Yes.
A. Clay.
Q. Did you have any trouble in making an excavation?
A. Not more that the ordinary job.
Q. It was a rather hard job, was it. not?
A. Not any harder than any other in that locality.
Q. Is that high up there?
A. Fairly high.
Q. On these reports, it shows that you made your first report on October fifth~ You said the excavation was 100%
complete, and the foundation up. That is on October fifth.
Then the next report is on October 12th. Did you 1nade a
report every time you went on the job1
A. No.
Q. Why not?
A. Because I didn't.
Q. Were you called upon to make reports on
page 322 ~ each inspection?
A. Nor necessarily. I don't have any orders
to that effect. I make an inspection one day and make out
a report. Then on one day I will make out several reports,
and then maybe none for the next several days.
Q. Is there a septic tank on this job, do you know?
A. No.
Q. Is there a sewer there 1
A. No.
Q. I-I ow is that arranged for 1
A. It is hooked up to a dry well.
Q. When was the last time you saw that job?
A. I saw that job yesterday.
Q. Yesterday?
·
A. Yes.Q. When was the last time before yesterday that you saw
the job?
-- ·

--,
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A. I passed it on several oooasions. The last time, I suppose. I passed it again six weeks ago, maybe longer.
. Q. Who inspected the house with respect to find out whether
the items l\fr. Dobie complained about had been attended to?
A. I was supposed to. There were a few items Sears Roebuck wanted to take care of, but J\llr. Dobie decided not to
fix up the house.
_
Q. What have you with reference to the items not completed?
A. Odds and ends.
page 323 ~ Q. For instance?
A. A few spaces up in the attic due to shrinkage
of lumber.
Q. What do you do in the way of adjustments f
A. We make adjustments, and look after that. It takes
considerable time. Sometimes three to four years Then there
were the places where the light comes in. That is taken care
of in time.
Q. What else?
A. That is all. I think the frigidaire is not hooked up.
Q. Mr. Rosenberg, can you tell us the course of the bricks,
how the bricks are laid out f.
A. The bricks are all laid out in mortar. The mortar set
and the bricks laid out.
Q. With reference to the line of mortar, how?
A. They usually try to get them all about the same way.
Q. 'Vhat do you mean, by the same way?
A. The same space of mortar between the bricks.
Q. I-I ow do you get around the window frame 1
A. Well, you space your brick according to the window
frame plan, both top and bottom.
Q. Do you know whether bricks vary 7
A. Yes, sir.
Q. Did you notice any variation in these bricks T
A. Yes, sir, there are variations in all brick
· pag·e 324 ~ manufactured.
Q. Can you tell us how there is a variation in
• bricks?
A. Yes.
Q. What is the manner of variation T
A. There is· bound to be.
Q. What is the cause of the variation Y
A. The variation is something that can't be helped. There
are many ways of variation in brick.
Q. Mr .. Rosenberg in laying brick for window sills, how
do you maintain an -even edge for. tl1e sill?
A. You usually g·ot to keep the top of the window sill even ..
Q. With. a liner
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. A. Yes, sir.
Q. vVhat about the bottom Y
A. The bottom might be a little different, unless it was
a specially high priced brick. This brick used on Mr. Dobie's
job varies in width, and it couldn't be helped.
Q. There are variations in several places, are there not f
A. Well, it could be even at the sill. That is not the customary practice.
Q. It is not the customary practice?
A. No, sir.
Q. Is it the customary practice 7
A. No.
Q. Ifave you ev.er seen that done before~
page 325 ~ A. No.
Q. It is done on the Dobie jobf
A. Yes, that is why Mr. Dobie's job is uneven. We done
that to try to satisfy the customer. You will find lots of houses
where you see brick window sills uneven on the bottom. People never say anything about it.
Q. 1\fr. Rosenberg, how can you get an even course of brick
between two windows, one· on one side don't have a steel bar,
and on the other side where you have a steel support rod
there over the window t How can you get an even course for
the mortar between those two windows? Are they subject to
the same line?
A. Same thickness, you mean 7
Q. Yes.
.
A. Where the ste~l line is about half an inch thick, it is
just about the average for the brick frame, and the difference
is in the make-up of the brick.
Q. Would you say it was a good brick job, where it is flat
on that steel bar over one window, and there was a threequarter inch mortar line between the steel bar and brick?
A. I would prefer the mortar join in there, rather than
l1ave a chipped brick.
Q. Do you mean to say there is no way to prevent .that Y
A. No way to prevent by laying the bricks. Occasionally,
if the windows ar~ of the same height, it shouldn't be necessary.
Q. It shouldn't be necessary?
page 326 ~ A. No.
·
Q. Mr. Rosenberg, you were building this house
according to the District of Columbia Building Code, weren't
you?
A. As far as I know the plans were supposed to be planned
according to the District of €olumbia Code.
Q. You didn't proceed in aooordqnce with it, did you Y
A. We did.
I

•
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Q. That was yo-ur understanding?
A. By the plans, yes, sir.
Q. Mr. Rosenbert, the first time that you saw 1\ir. Dobie,
you represented to him that you were the Field Superintendent of Sears Roebuck Company, didn't you?
A. wa.s under that title, yes. My real title is Field 1Ian.
· Q. And you told him that you wanted to work along with
hirn, and if anything came up, you eant to work it out with
him?
A. Yes, sir.
Q. Did you make any effort, other than one occasion, to
see 1\:Ir. Dobie¥
A. I did not.
Q. Was 1\:Ir. Dobie to have any supervisor on the jor at his
own expense?
A. A supervisor on the job at his own expense? I don't
. recall of any.
Q. What time of day would you get on the job?
A. Any time during the day.
Q. Would you go in the n1orning?
page 327 ~ A. I went on the job on Sundays; any time.
Q. You never saw lvfr. Dobie there, except this
one time you said?
A. That is the only occasion I can remember now.

t

Mr. Phillips: I think that is all.
· (Thereupon, the _witness, 1\ir. Rosenberg, left the stand.)
Court: How many more witnesses have you 1\:Ir~ Boothe?
~Ir. Boothe: We have nine or ten; ten.
Court: Any ide·a how long it 'viii take on direet examination?
1\:Ir. Tobriner: We 'vant to put on four more witnesses.
One two it will take five minutes on direct exan1ination; the
other two at least fifteen minutes.
Court: All right
lVIr. Boothe: Call 1\ir. Toome.
Court: IIave you been sworn 1
:1\tir. Toon1e : Yes, sir.
CHARLES A. TOOl\IE,
.
a witness called by ~nd on behalf of the defendant, after having been previously sworn, testified as follows:
DIRECT EXAl\IINATION.

By lvfr. Boothe;
Q. Give your name, please.
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A. Charles A. Toome.
Q. What is your business?
A. Concrete worker.
page 328 ~ Q. How long hav:e you been doing that kind of
work¥
A. Eig·ht years.
Q. Did you do the concrete work on this Dobie job~·
A. Yes, sir.
Q. There has been some little controversy regarding the
porches, the front. 1\{r. ~hillips (Interposing} : I object to the leading questions.
By :tYfr. Boothe :
·
· Q. Did you have any conversation with 1\fr. Dobie, the plain-tiff in this case, regard the porch t
A. The front porch¥
Q. Yes, sir.
A. Yes.
· Q. What was that conversation~
A. I met ~Ir. Dobie on the job the first time, and to my
knowledge, the last time, and he asked me about using white
cement on the porch. I told him it wasn't advisable.
Q. Do you know Mr. Dobie¥
A. I believe it is this gentlemen here. (Indicating.)
Q. All right, go ahead.
A. He asked me about white cement. I told him I didn't
think it was a good idea, because white cement stained and
was always dirty. I asked hirn: ''Don't you think the blocks
in the porch could be any closer 1'' He asked my advice. I
sug·gested the idea, but want to see if there was any objection.
I told 1\Ir. Dobie at that time that I would do it
pag·o 329 ~ at the inconvenience of operating a porch over
there and they were constantly pouring the cement, and it wasn't good practice to take it off that job. l\{r.
Dobie at that time hadn't thought of that first. I asked him,
and he said that he hadn't thoug·ht of that, and he said that he
guessed not. So we didn't put then1 in. \Ve always ask
the owner about· the job regardless what the specifications
are. We l1ave done only three brick porches.
Q. \Vas gray cement put in on that job~
A. Yes, sir, regular cement.
Q. One of the complaints in this suit is also in reference to
cracks in the concrete work, 1\-Ir. Toome. Ha:ve you examined
the property recently?
A. About two weeks ago.
Q. Any cracks there 1
A. Some settlement cracks. I don't recall seeing any in
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front of the walks, but in the driveway I saw settlement
cracks.
Q. Is there any perfect job of this kind?
A. I have never been able to dig one up yet.
Mr. Boothe: That is all.
CROS'S

EXA~1INATION.

By Mr. Phillips:
.
Q. Mr. Toome, Mr. Dobie asked you about white CE}ment on
the front porch, you say?
A. He absolutely did, sir.
Q. White cement? ·
A. Yes, sir. He had already talked to Sears
page 330 ~ Roebuck about it. When I met Mr. Dobie on the
job, he put the question· up to me.
Q. You are sure you talked to Mr. Dobie about that?
A. Yes, sir.
Q. Do you know what the contract provided for, and the
plans and specifications Y
A. What do you mean?
Q. In respect to this cement on the front porch Y
A. Gray cement.
Q. The concrete placed there f
A. Yes, sir.
Q. Did the contract say anything more about it?
A. I didn't see the specifications. I only planned for what
the plans say. Blocking off in there.
Q. Blocking off?
A. Yes, sir.
Q. What do you mean f
A~
e tool all cement as requested. "\Ve do all flat work
on the outside where it is liable to expansion and deterioration as a general thing takes place, where tool marks is, instead of through the other work.
Q. Did you do the basement¥
A. Yes, sir.
Q. Did you observe the plans in connection with the thing
down that basement floor f
A. I don't recall that there was anything particular about
that basement floor.
Q. Do you know 'vhich way it drains to the
page 331 ~ door?
·
A. Yes, sir.
Q. Does it drain to the basement doorf
A. Yes, sir, and one small place where the pipe went into
the toilet, and there is a small sink there.

"7
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Are you positive of that?
Yes, sir.
You are equally positive of that also, are you?
Yes, sir.
Do you know why, for any reason why, no drain was put

in the center of the floor to drain into it?

A. I just told you there was a small sink there.
Q. Would that necessarily be a drain in the center of the
basement?
A. Would it?

Q. Yes, would it? If the hole is lar^e enough.
A. It could have been.

Q. It could have been?
A. It may have been. It is a four-inch drain.
Q. Mr. Toome, did you see the plans for that job?

Mr. Boothe: I think he would like to see the plans.

A. (By the witness.) I haven*t seen the plans of that job
since I was on it.

By Mr. Phillips:
Q. (Showing plans.) Haying examined the plans and re
freshed your memory, do those plans, or do they not, call for
a drain in the center of the basement?

page 332 [•

A. They do. I would like to explain that very

seldom it drains easily, but in a cellar we drain to
the toilet for the purpose of letting the water go out to the
toilet. Quite often in a trap like this it is not done. There

isn't a continuous flow of going out, and it is keeping water
at a level. In those cases it forms a sewer back up. There
were some places of a back up, dur to the fact that there
wasn't enough water going through the trap, and between the
outside and coming down the steps the water goes continu
ously through the drain.
Q. Is there a plug in this trap?

A. A plug? ^k^at do you mean?
Q. A cover?
A. I never examined it.

Q. There is no sewer trap, is there?

A. I don't know where the sewer is. I didn't put that in.
Q. At the time you put the floor in, that wasn't there?
A. Which ?

Q. This drain?

A. It is on the plans. The drain wasn't put in.

It was

drained to the outside drain.

Q. Was there any drain in the center of the basement at
the time the concrete flooring was put in the basement?
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A. I don't recall.
Q. You don't recall T
A. In the. District of Columbia Code, they do not allow it.
Q. And the reason you gave for their not alpage 333 }- lowing it to be used is on account of in a few
··
cases it backed up?
A~ Y:es, sir.
Mr. Phillips: I think that is all.
(Thereupon, the witness,

~ir.

Toome, left the stand.)

Mr.·Boothe: ·Calll\!Ir. Sn1ith.
~{r. Boothe: · Have you been sworn,
Mr. Smith: No, sir.

~ir.

Smith?

WARREN T. Sl\tfiTH,
a witness called by and on behalf of the defendant, after first

being duly sworn by the Court, testified as follows:
DI.RE.CT EXAIVIINATION.
·By Mr. Boothe:'
Q. Please give your full name!
A. Warren T. Smith.
Q. Where do you live 7
A. Ballston, Virginia.
Q. You are a paperhanger and painter 1
A. Paperhanger and interior decorator, and painting.
Q. IIow long have you been eng·aged in· this business f
A. Approximately, about fourteen or fifteen years.
Q. Did you do the painting-, or so1ne of the painting on the
- ·Dobie jobT
A. I did every inch of it, yes, sir.
Q. Do you ·know ~Ir. Dobie, when you see him?
A. Yes, sir.
page 334 }- Q. Can you point him out?
A. That gentlemen right there. (Pointing.)
Q. Did you paint the mant~l in the living ro01n?
A. ltes, sir.
·
· · Q. How was that mantel painted?
A. According to the 'vay ~fr. Dobie wanted it painted.
Q. Did you talk to nfr. Dobie in person about it?
A. Absolutely.
-Q. Have you seen him on the jobf
A. I have seen Mr. Dobie quite often. I g-uess n:Ir. Dobie
would come there a couple of thnes in the week.
Q. ·How was that mantel painted?

/
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A.. The bottom cremn, half and half, finished egg gloss,
and mahogany.
Q. Was that in accordance with instructions given you 1
A. It was done at the direction of Mr. Dobie, because I take
any instructions given by the customer, and I don't do anything unless I talk partiou.ly to them about anything.
.
Q. Did !Jir. Dobie express to you any satisfaction or dissatisfaction of the paint joh that you did?
.
A. Mr. Dobie told me he was very satisfied about the job,
and he really told me that he would tell Sears Roebuck how
·
well pleased.he was, and what a good job it was.
Mr. Boothe: That is all.
CROSS EXAIVIINATION.

page 335

~

By 1\tir. Phillips:
Q. You say 1\tir. Dobie told you that he told
Sears Roebuck he was pleased with the job'
A. 1\Ir. Dobie told me out of his own mouth he would tell
thmn he was satisfied with the painting job, yes, sir.
Q. What kind of paint did the contract specify, or provide
for the mantel?
A. There was no particular paint for the mantel. I asked
him about it, and he asked me to paint it, and in accordance
with those instructions, I went through the job to proper.
satisfaction.
Q. What?
A. Did it in the proper 'vay and to the proper finish. Lots
of people don't care to be too par-ticular.
Q. How thick "ras that mantel?
A.. Approximately an inch-inch and an ·eighth.
Q. It is?
·
A. Yes, the top of it, the width in the thickness of it.
Q. Was anyone else in the roon1 with ~Ir. Dobie at the time?
A. Several men.
Q. Whom did he have with him at that time?
A. 1\tir. Dobie had so many men on the job, I couldn't tell
you who was with him, at the present time.
· Q. Is there anyone in the room that you can identify that
was with him on that occasion~
.A. Several men that he had with him. He had a man with
him on several occasions. I couldn't who it 'vas. The 1nantel
was finished, and 1\-fr. Dobie showed it to several
p~ge 336 ~ men, and sa-id ho·w surprised he was at such a
·
· -. · )?;ood job.
Q. He said he was surprised at such a good job?
A. Yes, sir.
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Q. 'Vhen was thatf
A. I don't remember. I wasn't expected to probably mark
down the dates.
Q. Do you know of anything about the complaints Mr. Dobie
made on the changes of that job?
A. Well, he confided in me, l\ir. Dobie did.
Q. He confided in you?
A. I told you he did.
Q. What complaints did he tell you that he made about the
·obY
J A. Well, I tell you, there is apparently an interruption in

.the work .now, and I am working for Sears Roebuck, but there
is nothing just now.
Q. Are you still working for them?
A. Yes, sir.
Q. You wouldn't care to discuss the matter that he told
you about?
A. Well, in the presence of l\ir. Dobie, he complained that
he had a raw deal. That was his remark. But none on my
end.
Q. Mr. Dobie did discuss with you about the complaints he
had _against the house?
A. With reference to the colonial fireplace. I don't know
how much thereon, though.

J\tir. Phillips: That iR all.
page 337

~

RE-DIRECT EXAMINATION.

By 1\fr. Boothe:
.
Q. Do you know of any other complaints, Mr. Smith that
you recall Y
A. None on my end.
Q. Any other line? ·
A. ~Ir. Dobie complained about the plastering on the jqb.
That is the only thing that Mr. Dobie complained about. H~
was so well pleased about the house and so anxious to have
it completed, and have all the men on the job at the home
for a big party. This was to take place when it 'vas completed.
Q. He complained about the plaster and that was all he
complained about., was it Y
A. Not that I know of.
Q. He had told you about that, and it could. very easily
he fix-ed, didn't he Y
A. There was nothing I could see wrong with it.

/
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Q. Did he say anything to you about having a wood mantel,
instead of a brick fireplace Y
A. The mantel was set up on the job approximately two
weeks, according to my estimate. The mantel was even placed
before I had taken up my end of the job with Mr. Dobie.
Q. He told you how he wanted that painted, did he not f
A. Yes; sir.
Q. Did he make any complaint about it Y
A. No, sir, he didn't.
Mr. Booth: That is all.
page 338

t

RE-CROSS EXAMINATION.

By Mr. Phillips :
Q. How do you know he didn't make a complaint about the
mantel?
A. I don't know that he did. I know tlie mantel was there.
and he told me to paint it. I should ~e there was no
complaint, I talked to Mr. Dobie, and he told me he wanted
it painted.
Q. Mr. Smith, you said Mr. Dobie was very much pleased
with the house and the painting job Y
A. Mr. Dobie told me he. was very well pleased with th~
painting job, a.nd that he would highly recommend it, and
that he did recommend me highly to Sears Roebuck.
Q. How about the other part of the work Y
A. He had gotten men to look at the house, I don't know.
Q. And he told you he was going to give a party Y
A. Yes. I don't know when this party was to come off,
but I have been looking forward to it for a long time.
Mr. Phillips: That is all.
(Thereupon, the witness, Mr. Smith, left the stand.)
Mr. Booth: Call Mr. Eckystern,
Court: Have you been sworn Y
Mr. Eckystern: No, sir.
WILLIAM J. ECKYSTERN,
a witness called by and on behalf of the defendant, after having first been duly sworn by the Court, testified as follows:

~upreme
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DIREOT EX.il!fiNATION.
page 339

~

By Mr. Booth:
Q. Please state your full name, residence and

occupation f
A. William J. Eckystern, Electrician, Residence 936 G
·
Street, Southwest, Washington.
Q. One of the complaints in this suit, ~Ir. Eckystern, is
that B X Cables were used throughout this job, instead of
that in the usual practice. Did you do the 'vork on this Dobie
jobY
A. Yes, sir.
Q. Was B X cable us·ed on this job throughout the whole
basement!
A. That is all.
Q. No'v I ask this question. Was that in accordance with
the District of Col~bia Building Code f
A. It was.
Q. Also Arlington County f
A. Yes, sir.
Q. Alexandria City also!
·A. Yes, sir.
Q. Was there objections to the use of B X cableY
A. There wasn't any objection to it.
Q. Is it exposed Y
A. No, concealed.
Q. How concealed f
A. It has sort of a particular wrapper over the ceiling
on the rafter and then underneath of it.
Q. How much, if any, B X cable is exposed Y
A. Eighteen or hventy inches.
1

page 340 ~

Mr. Booth: That is all.
was to be B X.
Court: All right.

The electric wiring

CROSS EXAMINATION.

By Mr. Phillips :
Q. l\{r. Eckystern, you are fmniliar with the District of
Columbia Building Code, aren't you 7
- A.. Yes, sir.·Q. Does the District of Columbia Building Code permit
B X cable where it is not exposed f
A. Where it was exposed in the whole work~
Q. Yes.

/
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A. No.
Q. Did you understand my question. You said it was not.
My question is relative to certain places.
A. In certain places, yes, sir.
Q. What are those certain places?
A. Inside where it is brought to the light.
Q. You can use B X cable that way 7
A. Yes, sir.
.
Q. On this job out here, was any B X cable exposed over
the whole basement!
A. I don't think so.
(~. The basement dry?
A. The ceiling is dry, sure.
Q. Do you know whether or not the B X cable runs the
full length over one· of those walls, the south wall'
A. It don't run over the wall. It is carried through the
rafters.
page 341 r Q. you are sure· of tha.t'
A. Yes, sir.
Q. And all the B X cable in that basement, with the exception of approximately 20 inches is not visible?
A. Yes.
Q. You are sure of that 7
A. Yes, sir. -.
·
.
Q. If there is any exposed other than the 20 inches, it is
wrong!
A.. Yes, sir, that is right. Then it is defective.
Q. You mentioned then it is defective when it is not concealed?
A. Yes, sir.
~Ir.

Phillips: That is all.
RE-DIRECT

EXA~IINATION.

By 1\Ir. Booth:.
Q. Did you, or did you not, make the oil burner installa-_
tion!
·
A. No. sir.
Q. So if auy of that is exposed, that is something you have
nothing to do withY
A. Yes. (Shakes his head.)
. ,t.·

~{r.

Booth: That is all .
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page 342 } By Mr. Phillips :
.
Q. Mr. Eckystern, the B X cable used in connection with oil burners would be objectionable the same
as any other exposed wiring in accordance with the District
of Columbia Code f
.A. Yes .
. Q. It depends on the same exposure whether light or anything else?
A. Yes.
Q. That is in the District Code Y
A. Yes.
Q. Who was the supervisor on this job T
A. I supervised the whole job.
- .Q. Who did you report to, or to whom were you responsible?
A. I was responsible to the contractor.
Q. Did you ever have anyone supervise your work out
tliereY
A. Oh, yes.
Q. Who was it Y
A. Mr. Rosenberg.
Q. Did you have anyone else supervise the .job Y
A. No.
.
Mr. Phillips: That is all.
(Thereupon, the witness,

~{r.

Eckystern, left the stand.)

Mr. Phillips: If your Honor please, I would like to call
Mr. Smith.
Court: All right. Just stand up where you are, Mr. Smith.
By Mr. Phillips :
Q. lffr. Smith, who supervised your workf
A. Mr. Rosenberg.
page 343 ~ Q. Did you have any other supervisorY
A. Mr. Eklund. But I didn't take orders from
·Ml-. Eklund, or orders from Mr. Rosenberg.
Mr. Phillips: That is all.
(Thereupon,

~fr.

Smith sat down.)
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Mr. Booth: Call Mr. Dare.
Court: Hav-e you been sworn!
Mr. Dare: No, sir.
FRANK. DARE,
a witness called by and on behalf of the defendant, after
first being. duly sworn by the Court, testified as follows;

DIRECT EXAMINATION.
By Mr. Booth:
Q. What is your full name!
A. Frank Dare.
Q. Where do you live f
A. Eight Lafayette Avenue.
Q. Colniar Manor Y
A. Yes, sir, Colmar Manor, Maryland,.
Q. What is. your occupation Y.
A. At the present time, I am not employ~d, but I work for
Sears Roebuck & Company.
·
·
Q. What kind of work do you do for them f
A. Truck for hfre; also laborer; fqreman,. o.nd
page 344 ~ at the present time# &till do that kind of work.
Q. Do you know where the Dobie job is f
A. Yes, sir.
Q. Did you, or did you not, haul any brick away from that
job?
A. I did.
Q. Do you remember about what time that was Y
·A. Most of them 'vere hauled during· the Month of January,
I believe.
Q. About how many brick did you haul from that jobY
A. You mean brick and brickbat!
Q. Yes.
A. Between 3,500 and 4,000, I believe.
Q. What kind or color of brick?
A. I couldn't say what kind it was. Chink-I don't just
know what kind it was.
'Q. Who directed you to haul those brick away!
A. Mr. R-osenberg.
.
Q. Did you carry them completely away from that jobf
.A. Yes, sir.
Q. Were those brick used brick 7 That is, had they be.en
used before, so fa.r as you know?
.A. Yes, sir.
Mr. Booth: That is all.

'

l
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CROSS EXAMINATION.

By Mr. Phillips:
Q. Where is this house located, Mr. DareT
· A. Mr. Dobie's job¥
. -Q. Yes. ·
A. I don't kno'v exactly, just exactly the street. It is the
road that goes right over to vVashington.
Q.. Where is your present place of business Y
A. I didn't have a place of business. I did some hauling.
Q. What kind of business are you in 7
·
A. Not any kind of business. ·
Q. Do you do hauling regularly, or of different kinds Y
A. Different kinds.
Q. Do you have a truck 1
A. Yes, sir.
Q. What do you do when you do any business 7
A. I usually do different jobs.
Q. You do different jobs Y
A. Yes, sir.
Q. You say you hauled away 3,500 brick from that job?
A. Part brick and part brickbats; 3,500 to 4,000.
Q. Ho,v many truck loads is that?
·
A. Well, altogether, I believe it 'vould be about six or
seven; maybe seven.
·
·
Q. Six or seven truck loads'
page 346 } .A. Yes, sir.
Q. So you might have taken away six or sev·en
truck loads ?
A. Something like that. I imagine six or seven.
Q. Over 'vhat period did you engage in hauling these brick
away?
·
A. Well, we would take it away at different times. If I
was going over there· with some men, ·we "ioulcl take brick
back, instead of coming right back. vVe 'vork on different
jobs. I was foreman and would take out some laborers. I
was the- labor foreman.
Q. You "rere the labor foreman 1
A. Yes, sir.
Q. How long did you act in the capacity of labor foreman?
A. Well, about six months.
Q. Six months·on this job?
A. No, sir. I was just there a few day off and on.
Q. Were you there when they were starting the work?
A. Yes, sir.
Q. Why did you leave that job?
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.A. vVell, when they started the work, another foreman came
on the job.
Q. .And you \Vent away from that job 1
A. Yes, sir, after it was started.
Q. When was that started?
A. I· believe it was Se·ptember.
Q. You didn't ;haul these brick away until Janpage 347 r uary?
A. "Along in January.
Q. .Along in January~
·
A. Yes, sir.
Q. .And you took them away at different times in January,
and the house was practically c01npleted at that time, 'vas it
not?
A. It was completed, just to follow up different odds and
ends you find on the building.
Q. And ne'v brick mixed with those bricks you hauled
away?
.
A. Why there was a pile of short brick to be hauled away,
mostly these pink brick, and then another pile to themselves.
Q. Pink brick?
A. That was the general color.
Q. Do you know if any of those bricks look like this? (Inclicating Simpson Exhibit.)
.
.A. I believe some of the brick, or part of it, was like that.
~Ir.

Phillips : That is all.

(Thereupon, the witness, J\IIr. Dare, left the stand.)
(Discussion as to next hearing.)
Court: 'Ve will continue the case until June 10, 1932.
page 348

r

In the Corporation Court of the City of .A.lexandria, Virginia.
IN EQUITY-NO. 4028.

Charles C. Dobie, Complainant,
vs.
Sears, Roebuck & Company, Defendant.·
Testimony in the above entitled case was taken before The
Honorable vVilliam P. Wools, Judge of the Corporation Court
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of the City of Alexandria, in the Corporation Court R-oom,
Alexandria, Virginia, on June 10, 1932, between the hour~:;
of 10 A. ~I. and 4 P. M.
Present: John Barton Phillips, Esquire, Counsel for Complainant; Gardner L. Booth, Esquire; Walter N. Tobriner,
Esquire, Counsel for Defendant.
page 349

~

Thereupon,·

COLONEL JOHN W. OEHMANN,
a witness of lawful age, being first duly sworn, deposes and
says as· follows:
DIRECT EXAMINATION.
By Mr. Tobriner:
Q. Will you state your full name, please T
.A. John W. Oehmann.
Q. What is your present position?
A. Inspector of buildings, for the District of Columbia.
Q. How long have you been so engaged?
A. For the' past eight years.
Q. What has been your previous training?
A. Civil Engineering·.
Q. Where did you take your degree Y
A. I have no degree.
Q. How long have you been engaged in the practice- of
Civil Engineering¥ _
A. Since 1906.
Q. Where 'vet·e you employed before you become Building
Inspector?
A. In the Building Department of the Inspector's office,
in the re-inforced concrete and building construction, since
1910.
Q. Have you, at the request of Sears and Roebuck made
an inspection of the Dobie House on Braddock Road, Virginia?
A. Yes.
page 350 ~ Q. When did you make that inspection f
A. About a week ago. I do not know just what
day.
Q. Did you examine the cellar in that housef
A. I did.
Q. Did you examine the brick work in the walls of the
cellarf
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A. Yes, sir.
.
Q. Will you tell the Court, please, the scope of your exami·
nation?
A. Well, I understood from Mr. Eklund there ·was some
question about the brick used in the walls; I examined the
walls with this idea in mind, so I divided it into spaces of
2¥2 or 3 feet square, and scratched the paint on the brick
off so as to uncover the brick beneath to determine the quality
of brick in that wall; there was some question as to a larga
percentage of salmon brick in the wall, that was the basis of
my examrnation. To find out how many brick were in there
of the quality of salmon brick, such as W·ere not permitted to
have been used in the wall.
Q. What was the result of your exanP.nation, Colonel
-Oehmann·Y
A. An average of fifty brick in these various areas.
Q. Fifty brick in these areas Y
A. Fifty bricks ; there were two bricks in one area that
were questionable, and another had three and one wall had
nine. They 'vere easily detected and scratched 'vith a knife.
Q. What do you mean by a certain number of
page 351 ~ bricks w-ere que~tionable 7
A. They were not as hard as the others in that
building.
Q. Would you definitely testify those bricks you speak of
as salmon bricks 7
A. Not such salmon brick as would not be permitted in
the walls, they were second hand bricks used in the walls. ·
they had been torn down and handled a great deal, they appeared to be used brick, but showed good, sharp corners.
Q. Would the District Building Inspector had passed that
job as conforming to the District Regulations t
A. From what I was able to see I would say yes.
Q. Did you make any estimate of the weight carrying
capacity of that wallY
A. No, I did not make any estimate except of the general .
·conditions of the walls~ The wall would meet all the requirements of a normal wall of that kind.
Q. Would you say that wall would be perfectly ·adequate
to carry the weight of this building?
A. Yes.
Q. Did you examine the outside of that wall, as to any
exterior covering Y ·
A. Yes, sir.
Q. What did you find Y .
A. I found the brick appeared to be Hy-tex brick.
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Q. I am speaking of the basement wall?
A. The basement wall is parged I
page 352 ~ with Bessemer.

aill

informed

Mr. Phillip.s: I object.
The Court : Sustained.
The Witness: I just mentioned the name of the mortar"
it is parged 'vith this mortar within about twelve inches of the
top walls.
Q. Did you see the thickness of the pa1·gingf
A. At a point at which I was able to see it, it is between·
five-eighths and three-quarters of an inch thick, up where it
slopes off.
Q. Colonel Oehmann, did you exan1ine the plastering in
that house?
A. Yes, sir.
Q. 'Vhat is your opinion as to the condition of the workmanship of that plaster 1
A. The plaster appeared to be clear, clean, smooth and
.the conwrs sharp. There was very little settlement, and that
was in one place, between what 'vas the front room and what
is known as the dining room. The only place where there
were cracks.
Q. To what do you attribute these cracks~
A. The shrinkage of the mortar itself.
Q. Did you examine the exterior brick veneer 1
A. I did.
Q. What did you find the condition of that veneer to be?
A. I found the brick work in the veneer very good as
far as general quality is concerned. There were
page 353 ~ variances in the spacings of the mortar joints.
which were between the window sills and the
window heads. That mortar joint varied in the wall from
about 3/8 in the lower courses and varied up to 5/8 of an
inch in places between the windows.
Q. Does that difference interfere with the structural efficiency of a building Y
A. No.
Q. Did you examine the wood "Tork on that job?
A. Yes, sir.
·
Q. 'Vhat did you find its condition to bet
A. The wood work appeared to be goo¢!, all the wood worl~
all the· way through.
Q. Considering that job as a whole, Colonel Oehmann.
could you testify that represented a good job of good workmanship?
·
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A. I would say for the job as a whole it constituted a fair
average job.
·
Q. Is there any distinction in your mind between a job
of good workmanship and a fair, average job Y
A. I am speaking of a building that would not collapse,
and 'vould not twist and turn in the wind; would not. be subject to settlement and other defects that would cause trouble
in' later years.
Q. You would say that was a good job?
A. A good job, yes, sir.
Q. Did you notice anything wrong, any settlepage 354 r ment in the building, Colonel Y
_
A. I noticed no settlement, whatever.
. '

}.lfr. Tobriner: You may cross examine.

CROSS EXAMINATION.

·'

-·

By 1\tir. Phillips: ·
Q. Colonel, you are not testifying here in your official
capacity as an inspector, are you Y
A. No, .not as an inspector.
Q. Is it permissible for an inspector employed at this time
.to inspect and testify on any case not connected with Gov- ·
ernment business 7
1\{r. Tobriner: I object. I do not see the relevancy of
that question.
1\ir. Phillips: If your :gonor please, the reason why I am
asking that question is the chief inspector was asked in respect to having an inspector testify as to the building itself
or the regulations in Washington and so forth;. and he says
the rules and regulations do not permit the inspector, as long
as he is engaged in his capacity in the Government as an
inspector to· testify outside of the I)istrict of Columbia.
The Court: I do not think it a proper question on cross
examination.
Mr. Phillips : I note an exception.
Q. Colonel Oeh1nann, did you inspeet the bouse from the
standpoint of substantial construction or from
page 355 r the standpoint of workmanship?
A. From both.
Q. Do you do that in the District of Columbia?
A. Yes, sir.
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Q. Now, in this basement wall, how far did you dig down
to find out how the parging was on the outside? .
A. I went down about a distance of nine inches, and the
trench twenty-one or twenty-four inches deep.
Q. vVhich side of the hous·e was that one Y
A. Looking at the house, it 'vould be the left hand side. The
side opposite from the chimney.
Q. What thickness of walls 'vere those foundation walls Y
A. Thirteen inches.
Q. The interior. of the foundation walls was coated at the
time¥
A. Yes, sir.
Q. How do you distinguish between soft brick and hard
brick?
A. Any brick that is very soft 'vill be scratched with a
knife, a steel knife; there were evidences around the walls
of someone else before me having done the same thing.
Q. You noticed some of them had been scratched and easily
chipped¥
·
~
A. I went in those same areas.
page 356 ~ Q. You can determine a soft brick by taking a
sharp instrument and digging into it¥
A. Yes.
Q. vVhat is the objection to the use of soft brick in foundation 'valls?
A. Absorption of dampness.
Q. Is there any other objection.?
A. That is the principal one; the question of strength
'vould not enter into it after being built in the walls, not to
any great extent.
Q. You were there a week ago?
A. About.
Q. Was there any dampness there Y.
A. Around the bottom of the wall in the floor, there werP.
signs of dampness there. About three courses from the bottom.
Q. Did you notice the wall which is adjacent to 'vhere the
porch is, the front wall, did you notice water appearing on
those bricks Y
A. Yvater?
Q. WaterY
A. The brick in the middle of the- wall f
Q. Yes, sir.
A. No, sir, there are dark spots 'vhich appear to be creosote; we had the experience-may I just enlighten you my
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reason for assuming that. was creosote; w.e had a
page 357 ~ house built in vVashington with second hand brick.
The Court: Gentlemen, I have to leave you today about
three o'clock, I think you had better confine your testimony
to what is -relevant.
Q. Was it water around there 7
A.. I saw no water. I saw spots due to creosote or_ soot on
the brick; previously used on some chimney it does that.
Q. Colonel, if that wall was parged as you say, the thirteen
inches of good brick; with that soil, and you noticed the soil
up there, you noticed the elevation of that property, and if
it had been good workmanship, could there be any dampness there if it had not rained for three weeks prior to the
time you looked at itt
A. No.
Q. Colonel, did you test as to whether those brick veneer
walls were tied into the frame structure of the walls 7
_&\... N ~' sir.
:lYir. Tobriner: I object.
1\!Ir. Phillips: Niy witness on that question, I think you
·said the 'vall was substantial.?
The Witness : Yes.

Q. Does the District of Columbia Code demand where there
are brick veneering walls, that it be tied to the woodY
A. Yes, sir, tied to the shea thing of the wood
page 358 ~ frame.
Q. You noticed variations in the mortar courses,
irregularity 1
A. Yes, sir.
Q. In all of your experiences as building inspector in the
District of Columbia, did you ever see any brick sills that
w·ere chisled off to make them even Y
A. I do not kno,v· that I noticed that.
Q. Supposing that condition exists, suppose those sills
were chipped off in an attempt to make them even on the
bottom, would you say you have ever seen that done before
in order to line them up Y
A. I have never seen it, it is not customary.
Q. If I tell you that this house-you say this is a fair,
average job, what do you mean by a fair, average job, don't
you take into consideration the inexpensive or expensive
houses, and that the expensive houses require better workmanship!
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. A. Yes .
. Q. Have. you no idea what that house cost!
A. No, I would not have ;~I do not know the size of it, I do

not know, I did not measure it.
Q. You have a general idea; you went there and you notic.ed
the place¥
A. I went-two rooms wide and three rooms back, I would
take that house to be worth about eighty-five hundred dollars
or nine thousand dollars.
Q. That is, if it 'vere in good condition; if all
page 359 ~ these things were corrected Y
A. As to the house of that size.
.. Q. Properly built Y
. A. Properly built.
.
Q. Have you had any experience with Hy-tex pressed brick
in inspecting them Y
·
· A. Not expecially Hy-tex brick; regular face brick.
Q. Po you know of any reason tho~e bricks cannot be laid
in regular courses Y
.
A. They can be; .May I suggest that the variation~ of·
courses is probably due to the height of the window frames,
t1nd the spacing of the brick courses in between.
Q. Do not masons line up their work so that they will. be
regular courses Y
A. Yes, sir.
Q. Wouldn't that affect the appearance of a house if it does
not affect the substantial part of it Y
A. In my mind it would.
Q. In respect to the plaster, did you notice the arches Y
.A. I noticed the arches.
Q. Were they symmetrical Y
A. As far as I noticed them they were; I did not notice
anything out of symmetry.
·
Q. Did you notice any places where there had been quite
a bit of retouching done Y
page 360 r A. No.
Q. Did you notice any drain the basement 7
A. Yes, sir.
Q. Is that permissible under the Building Code in Washington?
A. No, sir.
Q. Did you notice any exposed B-X Cable in the basement?
A. I do not kno'v whether it was in the basement or in the
·attic, but I saw the B-X Cable. I. believe it was in the attic.
Q. Is B-X Cable permissible under the District of Columbit Code 'vhere it is exposed Y
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A. Nol sir.
J\Ir. Tobriner: I object on our previous objection that the
plans were drawn in connection with the Building Code of
the Distruct of Columbia; the contract made no mention of
the District of Columbia Code. Designed in accordance with
District of Columbia Code and built in accordance with thn
contract, the contract does not call for it. I have no objection
to the testimony going in; 've reserve our exception.
~{r. Phillips : If Your lionor please, they sent a witnes~
here who is supposed to be familiar with the regulations of
the Building Code and asked him whether it is in regard to
the Building Regulations; I think I have a right to ask this
question.
.
page 361 r ~fr .. Tobriner: This witness is not testifying
because he has knowledge of the District of Columbia Building Code, he is testifying as an expert; he happens to be an expe~rt because he is inspector of buildings for
.the District of Columbia, a knowledge of general construc~
tions.
J\Ir. Phillips: Did you not ask the witness if there was a
C!ompliance with the Building Code as to the brick, and if they
would be allowed¥
lYir. Tobriner: Yes.
1\{r. Phillips: (To the witness) I believe you aus,verecl that
question about the B. X. Cable; that is all.
RE-DIRECT EXAMINATION.
By

~Ir.

Tobr.ine1·:

Q. Colonel Oehmann, in respect to the dampness whicl1 you

testify that you discovered at the base of the cellar, if an
excavation is made larger than the foundation and backfilled.
back to the trench at the side of the excavation, woul~ that
backfill before it had a chance to settle, have a tendency to
cause the dampness to come into the basement and the cellar
walls¥
A. The backfill itself would not; it is the fact that if the
tranch is \vider than the house and if there is any rain or
any water in the vicinity gone into that excavation, then backfilled on top, then that water would have to come out sonlewheree. The only way it would have of coming out would
be by evaporation, either through the brick
page 362 r cours~s, or out through the backfill.
Q. If that condition existed, is that a permanent condition f
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_A. Not necessaril)r a permanent condition, with a building
that high off the ground and absence of ground water; that
condition is only temporary.
Q. You ar~ not an expert in real estate or construction
values are you Y
A. No, sir.
Q. On what do you place that estimate of the house as costing eighty-five hundred or nine thousand dollars?
A. Just from permits that we handle in the office. Estimates come for approximately houses of that size.
Q. If this building contained accessories not found in the
ordinary building of that size you would revise your opinion?
A. It is subject to revision on the detail of trimmings and
finish, et cetera.
. Q. If the building contained copper pipe, would that make
a difference Y
A. Pipe for water service Y
Q. Yes.
_
.l\. That would naturally be more than the ordinary cost.
Q. If that building vontained a Quiet May Oil Burner!
A. I do not know, I could not say about that. I do not
know the price of Oil Burners.
Q. 'Vhen you made your extimate with regard to the building did you make your price including the inpage 363 ~ stallation of. the Oil Burner!
-A. No, I took it from my idea of the approximate size, the cube of the building, normal price of twentyfive to thirty cents a cubic foot for ordinary structure.
Q. Did you estimate in that for an electrical refrigerator¥
A. No.
Q. A slate roofT
A. I did not take any of the details of the building. I
' just took the ordinary type of building.
Q.. Colonel Oehmann, in respect to a drain in the cellar, if
that house had a separate sewage disposal plan, such as a
dry cap well, would that drain in the the cellar be objectionable?
A. Do you mean the sewage system for the house is entirely
separate from the drain in the cellar?
Q. Yes.
A. _And this cellar drain is connected with a dry well
under the house Y
Q. If the drain were connected to another well on the property and not connected to a sewage system Y
A. It would be no more objectionable than a drain to take
care of u. normal sewage disposal in the house.
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CROSS EXAMINATION.

By Mr. Phillips:
Q. I doubt whether you understood that question, this well
receives both the drain from the basement and from the sewage. Did you understand that!
A. Is there a separate well 7
Q. One well.
A. This cellar drain has no connection with any pipet
Q. There is one well, and the drain from the basement to
this well is the same as the sewage drain to this well.
A. Connected with the sewage in the house Y
Q. Yes.
A. I would not recommend it in connection with the sewage
in the house. . .
And further this deponent saith

no~.

Thereupon,
ELMER B. BROWN,
a witness of lawful age, being :fii·st duly .sworn, deposes and
says as follows :
DIRECT EXAl\IINATION..
By Mr. Tobriner:
Q. Will you state your name please?
A. Elmer B. Brown.
Q. Where are you employed f
A. Columbia Specialty Company. ·
Q. What is the business of the Columbia Specialty Com....
pany?
A. Quiet May Oil Burners.
.
page 365 } Q. How long have you been there in their em~
ploy?
A. Four years.
Q. Do you recall circumstances of a conversation with re·
spect to the purchase of a Quiet May Oil Burne-r for the house
of Mr. C. C. Dobie, Braddock Road, Alexandria, Virginia!
A. I do.
Q.. Would you detail that conversation, if your please!
A. What conversation do you refer to?
Q. The initiation of proceedings Y
A. Mr. Dobie visited our offices and investigated the Quiet
May Burners and requested that we submit an estimate.
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Q. Did you submit that estimate t
A. I did.
Q. What happened as a result of that f
A. The outcome of the whole thing was that we received
the order from Sears and Roebuck to make the installation.
Q._ Can you tell us when that order was received 1
A. On October 16, 1931.
Q. Can you tell us whether that installation was made¥
A. Yes, it was made.
Q. Can you tell us when that installation 'vas completed t
A. The installation was completed January 16th.
Q. What year¥
A. 1932.

Mr. Tobriner: That is alL
page 366

r

CROSS EXAMINATION..

By ~fr. Phillips:
Q. This conversation that you have. in mind was before the
house was actually started, wasn't it~
A. I do not kno,v.
Q. Can you fix a time when it was 1
A. No, the house had been started to my knowledge, it must
have been started .
Q. Why must it have been started~
A. Be cause after the contract was signed, we were there
·within the next week putting in some work.
Q. You received your contract from Sears and RoebuckT
A. I did.
Q. This conversation you had 'vith ~fr. Dobie, was that
prior to the time you received the contract¥
A. Yes.
Q. Now, can you fix the tim·e in your mind?
A. Ask the question again?
Q. Can you fix in your 1nind about 'vhen this conversation
was between you and ~fr. Dobie with regard to the selectiou
of a Quiet Nia.y Burner!
· A. Not exactly, no.
Q. How do you fix it that after the building was started'?
A. ~:Iy common sense tells me the house could not have
gone ahead as far as it has when 've got· there.
Q. I asked you 'vhether this conversation took
page 367 ~ place before the ·work was started or after 1
A. I do not know.
Q. You are mistaken tlHm, in saying that it was?
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.A. I do not know.
Q. Did you go out to the premises while it 'vas being installed?
A. Yes, sir.
Q. Did you see it put in?
A. Yes, sir.
Q. Isn't it a fact that at the time it was put in that the
workmen had to build a little platform to keep out the water
in the basementY
A. I do not recall any platform.
Q. You do not recall that¥
A. No.
Q. Isn't is a fact that installation 'vas delayed on account
of water in the basement¥
A. No.
Q. You deny that?
A. I do.·
Mr. Phillips: That is all.
1\IIr. Tobriner: No further questions.
And further this deponent saith not.
page 368

~

Thereupon,

MILLARp BROADHURST,
a ,vitness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAlviiNATION.
By I\1:r. Boothe·:
Q. Please give your full name and occupation¥
A. Millard L. Broadhurst.
Q. What is your occupation¥
A. Bricklayer.
Q. "\Vhere do you reside¥
A. Bethesda, 1faryland.
Q. Ho'v long have you been engaged in laying bricks?
A. About fifteen years.
Q. Were you employed on the Dobie job on Braddock Road,
in Alexandria, Virginia Y
A. Yes, sir.
.
Q. What was your position there¥
A. Well, I was in charge of brick work on different jobs.
I wasn't there on that job all the time.
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Q. Will you please tell the Court what conversation, if any,
you had with Mr. Dobie with refer~noo to changing the chimney or in the .fire-place which was provided on these plans 1
A. I did not have any conversation with 1\Ir. Dobie in regard to changing the chimney or fire-place.
Q. Did you _have any instn1ctions of the subject.
A. 1\tir. Eklund and I talked over it and we considered itpage 369 ~

1\fr. Boothe : Never mind what you considered.

Q. Did you have any instructions from Eklund on the
subject?
A. Yes, sir.
Q. You did not have any instructions from l\{r. Dobie Y
A. No, sir, that is about the :fire-plaoo.
Q. In reference to the tying in of these walls, will you
please tell the Court whether they were tied in, .and if so,
howf
A. Tied in with spikes.
Q. You mean the brick veneer walls are tied in with spikes T
A. Yes, the brick veneer walls are tied in with spikes.
Q. Please describe how that is done~
A. Well, it is tied in every sixth course and every other
brick, it makes approximately sbdeen inches of space.
Q. Did you go to see the city engineer with reference to
getting a permit on the building?
A. I did.
Q. Did you discuss with him how the walls were tied in f
A. No, sir.
Q. Did you say anything to the city engineer with reference to the tying· in with spikes instead of the customary
ties?
A. No, sir.
Q. You did not?
A. No, sir.
page 370 ~ Q. "\Vith whom did you go the the office of the
city engineer T
A. Mr. Rosenberg.
Q. 'Vhen you examined the basement, did you cull out any
salmon brick T
A. We did.
Q. How many or approximately how many were there if you
know?
A. I would say about four thousand.
Q. Did you have any conversation with Mr. Dobie with
reference to the mortar joints!
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A. I did.
Q. Please state what that conversation was so far as you
can remember Y
A. I called up and had an appointment with Mr. Dobie to
meet him at the Hydraulic Brick Company's office, to be sure
the bricks we used were the ones he wanted: I meet Mr. Dobie
at that office at the time he set. I asked him if he had fully
decided on that brick, and I told him we could not get a
quarter-inch joint with that press brick; if he would use a red
hard brick we could get in that type of joint. He said he had
fully decided on that brick to be used, and if we could not
get in a quarter-inch joint to keep it down as close as we
could.
Q. Why did you feel you could not get a quarter-inch joint
with that particular brickY
page 371 ~ A. Because that brick is pourous, and the mortar to make a tight joint has to be· flexible, and
when you set down a press brick into that .mortar, it immediately takes up moisture out of that mortar and it begins
to set right away, and you cannot press it down.
Q. Is there, or is there not any variation in the sizes of
those bricks?
A. There is.
.
Q. In reference to the brick joints around the windows
et cetera, there has been some t~stimony about the mortar
joints there, will you please explain why there is some
variation in the mortar joints Y
A. Between the windows?
.
Q. Yes, around the windows· and the window sills 7
A. Well, in order to build from the bottom of the window
·where you have got to start, you have to build up to the
top in a certain number of courses, and it depends upon the
height of the whidow. You have to finish at the top with th~
level of the window, in order to do that, you have got to
space the brick according to whatever will work out. Sometimes you have to take up your joint and other times to enlarge it. If it is so tight you cannot get an extra course of
brick in, then you have to enlarge those joints.
· Q. Now in relation to tying in of those walls, did you
actually see that being done Y
A. Absolutely.
page 372} Q. There has been some complaint made in
this case, and some testimony, in regard to the
cutting of the bottom edges of the bricks in the walls ; did
you cut those bricks because it was customary of because Mr.
Dobie wanted it done?

260

Supreme Court of Appeals of Virginia.

A. Because he wanted it done.
Q. Because }Ir. Dobie objected to the slight irregularity
at the bottom 1
A. That is right, after the house 'vas completed.
Q. After the house was completed?
A. Yes, after the house was completed; it was quite a while
after the house was completed.
Q. Was it done because it was customary or because ].{r.
Dobie requested that it be done on account of a slight irregularity?
A. I do not kno'v whether ~ir. Dobie requested it to be
done or not; could not say.
Q. Why was it done?
A. It 'vas done because he made a complaint because of
the irregularity of the .edges at the bottom.
Q. Could they have been laid regularly~
A. No, sir:
Q. Whynotf
A. Because they do not run regular.
Q. You mean the bricks do not run regularly 1
page 373 ~ A~ That is right.
1\{r. Booth: You may cross examine.
CROSS

EXA~IINATION.

By ].1:r. Phillips:
Q. :Wir. Broadhurst, you have been working fifteen years
as a bricklayer?
·
A. That is rig·ht.
Q. In that fifteen years have you ever had any experience
in this special brick veneer, did you ever -build a brick veneer
house before?
A. I did.
Q. vVhat did you use when you built the brick veneer walls
with regard to ties 1
A. ~fetal ties or spikes.
Q. Is this a metal tie?
A. It is.
.
Q. \Vith the use of a metal tie like this, you can get a quarter-inch joint, can you not?
A. No.
Q. Ho"r large a head have the spikes?
A. About a quarter of an inch.
Q. Does that head show between the bricks 1
A. It is mashed do,v""Il before it is put in.
page 374 ~ Q. \Vho mashes it?
A. The bricklayer.
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Q. Were there any ties delivered to this job?
A. I really could not say; I do not know; there was none
that I knew of.
·~
Q. Do you know that there 'vas some large tying in plates
delivered to this job?
A. Yes.
Q. vVhat were they used for?
A. They were not used on this job.
Q. Why? Why were they delivered there?
A. Through mistake.
Q. It 'vas not intended to use such ties on this job?
A. No, sir, they did not.
Q. You say that brick -cannot be laid with a quarter-inch
joint?
A. No, sir.
Q. Have you seen any house around here in that vicinity
where that brick has been laid with one-eighth inch joint t
. A. I have not.
Q. Would you change your mind if I showed you one in
this block which was laid with one-eighth inch joint¥
A. No, sir.
Q.. In other 'vords, you say it just cannot be done 1
A. Out of the same brick1
page 375 ~ Q. Yes?
A. I do not believe it could be done.
Q. The reason why these brick sills were irregular was because of the irregularity of the bricks'
A. Yes, sir.
Q. Does that rule appear to be true to you 1
A. Absolutely not.
Q. Does it appear to be true now?
A. I am speaking· about the other side.
Q. The edge¥
A. No.
Q. Does it vary very much¥
A. I cannot see it that way.
Q. 'Vill you step down here and look?
A. It does now.
Q. When you put in brick sills, how do you lay the bricks
to· be level on the bottom, so that they will be level on the
top¥
·
A. That is right.
Q. If they are laid to be level on the top, and you laid this
rule on there, they ought not to be any discrepancies 1
A. No, sir.
·
Q. If I tell you that here is a variation of from one-half
to three-quarters of an inch on one side or if you put it on
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the other side there is a variation of three-quarters of an inch, am I right or wrong?

Mr. Booth: There is no complaint in the pill like that.
1\{r. Phillips: In g·iving the reason why the bricks are irregular, they claim they are lined to be level at the top surface.
Mr. Booth: There is no complaint about the irregularity
of the top of the sills.
lVlr. Phillips: We complained about the brick sills being
irregular.
Q. Would you say I was right or wrong in saying that~
A. Repeat your question T
Q. I said, if this rule is laid on the center of those brick
sills, there is a variation to one-half and three-quarters of
an inch on one side and if the ruler is placed on one edge
there is a variation there about one-quarter to three-quarters
of an inch, would you say I am right or wrong?
A. I do not quite understand your question

Mr. Booth: We not an exception.
Q. As I understand you, 1\{r. Broadhurst, I want to be fair
with yon, I think you said that these bricks were laid to be
-level on top Y
A. That is right.
Q. And ·by virtue of the fact of the irregularity of the
bricks, that necessarily caused the irregularity of the bottom 1
A. That is right.
Q. If this rule is laid on top, there should not be any space
between that rule and the bricks?
page 377 ~ A. No, sir.
Q. If there are spaces and this rule is on edge,
would you say I am righf or wrong¥
A. I would say you are wrong.
Q. If, however, that condition does exist, then would you
say it is on account of irregularity for the bricks, that those
sills are that way f

Mr. Booth: May it please Your Honor, I would like to make·
an objection. There is no such complaint. We have not offered this witness as an expert, and it is hardly fair for a
question of that kind to be used. It is a mathematical fact
there is a deviation of a thirty-second of an inch on one end,
there would be a deviation of three-quarters of an inch on
the other end if that rule is held straight. If that is the point,
we admit it.
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~fr. Phillips: It goes to show this. I believe the Court
ruled on this, to place this rule on there will show conelusively
why there is an irregularity on the bottom. I am not asking
him to testify to something that cannot be shown.
The Court: I overrule the objection.
~£r. Boothe: We note an exception.

Q.. R·epeat this question, please.
Question is read by the stenographer as follows:
Q. If, however, that condition does exist, then would you
say .it is on account of irregularity of the brick
page 378 ~ that those sills are irregular?
Q. (Cont 'd.) Or is it due to the workmanship 7
A. Due to the workmanship.
Q. l\£r. Broadhurst, in lining up your work, is it not customary for the brick mason to so line bricks up that·when they
do get to a windo'v sill at the top of a window there will be
an. even course?
A. An even course' Do you mean come out even at the
top of the window 7
Q. Yes?
A. Absolutely.
Q. Now, can you explain why if this work was so lined up
and planned so it would come out even, can you explain why
the bearing plate over one window, the bricks were resting
flat on the bearing plate and over the other window there is
a three-quarters of an inch joint 7
A. Three-quarters? That might have been a short window.
It could have been. I do not know of any window that is fixed
like that.
Q. 8uppose it does exist?
A. It could have been a short window,· a little different
height than the other one.
Q. Would that apply to all the windows around theref
A. Not necessarily.
Q. Suppose the condition does exist on all the windows 7
. Would you say that was good workmanship or
page 379 ~ bad workmanship 7
A. Bad·workmanship.
·
Q. If there is a variation in the brick courses from one
quarter to three-quarters of an inch, if that condition exists
would you say that was good workmanship or bad?
·
A. Well, if it exists from one-quarter of an inch to threequarters of an inch, it is bad workmanship.
Q. If it exists from one to three-quarters of an inch, a
:variation of half an inch, what would you say?
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A. It is not.
Q. Even though it is press brick job!
A. Yes.
Q. Mr. Broadhurst, can you tell why there was not white
cement used on those walls Y
. A. No, sir ; I cannot.
Q. Can you tell why white cement was used on the steps
and not on the walls~
A. 'Vhite cement was not used on the steps.
Q. What kind of cen1ent was used?
A. -Plain ordinary cement.
Q. ·noes that harmonize with the walls~
A. Yes, it will blend out, age out.
Q. In what length of tin1e1
A. After it has been used a little.
Q. What tilne would you say it would require to age out?
A. After thirty or· sLxty days.
Q. Now, the bottom of the step, would that appage 380 ~ ply to the sides and risers?
A. The sides were built when the house was
built.
Q. How about the risers?
A. Later on it will blend out; I did not know what they
were going to put in.
Q. Would they age out in sixty days¥
A. The color of the steps. I thoug-ht I answered that question.
Q. You said in respect to the steps, if the steps were used:
I want to know whether it makes any difference if they are
used or not in the aging out or blending· out?
A. It does.
Q. How about the top part of the steps, will they blend
out, the risers Y
A. They 'vill all blend out.
Q. In approximately sixty days!
A. Yes, after being used.
Q. In respect to being used, this chimney, was not the foundation of this chhnney laid at the san1e time as the foundation for the house~
A. Yes, sir.
Q. Did 1\Ir. Rosenberg or ~fr. Eklund tell you to lay it that
way?
A. Mr. Eklund said that he thought it would be better to lay
it that way. Better construction.
page 381 ~ Q. liow many bricks were put into that job?
For that foundation wall, 1\fr. Broadhurst?
A. Off-hand, I don't know exactly, there ·'vas between
twenty and thirty thousand.
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Q. And out of that number four thousand were picked out
as soft brick'
A. Approximately.
. Q. Were there other soft bricks used in the foundation
walls?
.A. No, sir.
Q. IIo'v do you tell the difference between a hard br_ick
and a soft brick 1
A. How do I tell the difference? A. soft brick is lig·ht in
color and not burned as hard as the other and light brick •.
Q.. Are there any soft brick in that foundation 1
A. Absolutely not.
Q. What is the objection to using soft brick in the foundation?
A. What is the objection to the use of it Y
Q. YesY
A. A. salmon brick will crumble away under earth in the
use of foundation walls.
Q. On account t>f absorption of water?
A. That is right.
Q. If there are soft brick in that foundation is that good
or bad¥
page 382 ~ A.. Bad.
Q. 1\fr. Broadhurst, how long have you been
working for Sears and Hoehuck¥
A. I have been doing work off and on for Sears and Roebuck working· on their houses, for I would say, six or seven
years.
Q. Are you working for them at the present time 1
A.. I am.
Q. Are you from out there in Bethesda.7
A.. Yes, sir.
Q. What is your wage scale~
Mr. Boothe: I object.
The Court : Overruled.
1\{r. Boothe: I note an exception.
A. 1Yiy wage scale 1
The Court: Yes, your wage scale, that is the question?
A. The wages I get from Sears and Roebuck?
Q. Yes?
· A. The wages I get are fifty-seven dollars and fifty cents
a week.
Q. You are the foreman?
A. That is right.
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Q. How much do you pay your brick masons Y

1.\Ir. Boothe: I object.
,
The Court: Objection overruled.
page 383 ~ l\ir. Boothe: Exception.
A~

Eight and nine dollars a day.
Q. What is the difference?
A. The foreman gets nine dollars a day and the other men
get a dollar an hour, eight dollars a day.
Q. Mr. Broadhurst, do you know why those buttresses to
the front door steps 'vere made narrower than the plans called
-forT
A. In order to keep from putting a piece of brick in them.

Q. How many inches wide are theyf
A. They scale around a little over a brick and a half, not

two bricks.
Q. So that it could not be done, although it was called for
in t.hc specifications 7
A. As well as I can remember there was no special size
of the wall given, I do not think the plans showed the dimensions on them.
Q. Then how do you say that it was narrower or wider than
the plans call for7
A. To scale it, I an1 speaking of a cheek wall.
Q. That is· on either side of the steps?
A. Yes.
Q. That is what' I refer to, no'v will you look at that (handing to the witness a blueprint) and tell how wide they should
be?
~fr.

Tobriner: l\fay it appear on the record that there are
·
no dimensions shown on the plans?
page 384 ~ l\fr. Phillips: That is with respect to the house?
The Court: It is agreed .that there are no dinlensions on the plans ?
1\{r. Phillips: It is a question of being scaled.
The· Court: Is this in regard to the steps f
. J.\.Ir. Tobriner: In regard to the steps.
Mr. Phillips: The buttresses.
A. It scales around approximately around fifteen inches.
Q. IIow wide are they?
A. Thirteen inches.
Q. If they were fifteen inches would they have been put in
that way?
A. You would have to put in a.n extra brick.
Q. If that is true those plans made a mistake!
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A. No, sir.
Q. And it wasn't good workmanship to put it in there?
Mr. Boothe: Give him a chance to finish his answ·er.
Mr. Phillips:. I am going to giv:e him all the time there is.
It is the only way I can find out anything.

Q. Is that true or not that if those brieks had been put in
there as these plans provided, then you would say it would
not have been good workmanship!
A. Not necessarily; I do not know if that is a quarter-:-inch
scale on that plan. Not now I do not.
Q. How did you arrive at the dimensions Y
page 385 }- A. Let me have the plans back again Y
Q. You assumed to an~wer Y
Mr. Tobriner: Mr. Phillips~ if you are fighting about a
variation of an inch and a quarter of an inch and a half, in
the width of those walls, we will admit it.
Mr. Phillips: The fact is it is four inches, not an inch and
a half.
· J\.fr. Tobriner: We will no.t admit that.
~Ir. Phillips: That is all right if you cannot do it.
The Witness: It doesn't say whether it is one-quarter inch
here or not.
Q. It is the same scale used for the whole plant
A. It is not always, no, sir.

Q. Would that same s~ale be used for that as was used
for the foundation Y
A. Not necessarily.
Q. Is it left to your own judgement to determine?
A. Not always.
Q. It either says it is to be put in a certain thickness or it
doesn't say so, would you interpret the plans as meaning
that was a certain thickness or not?
A.. I do not know.
Q. You would not say that it doesn't mean anything?
A. The plans f
Q. Yes?
pag·e 386 } A. You l1ave got to use your own judgement
sometimes on any plans you run into.
Q. That was done quite freely on this house, wasn't it?
A. I do not think so.
Q. Mr. Broadhurst, do you recall an occasion when the
brick was on the lot before they had been put in the house,
the used ·brick, and Mr. Dobie asked that you see that this
salmon bri~k was not used Y
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A. I do.
Mr. Phillips: That is all.
RE-CROSS EXAMINATION.
By

Mr. Tobriner:

Q. Mr. Broadhurst, when this chimney had been built, was

it possible without any great expense to have it built in the
living room with a brick foundation Y
A. It was.
·
Examination by the Court :
Q. You said that you were devoting part of your time to
this house while it was ·being constructed f
A. I had charge of all the masonry.
Q. On this job T
·
A. On all the jobs.
Q. How much time daily did you spend on this job while
it was being constructed 1
A. Two or three hours a day.
page 387 ~ Q. For how long a period 1
A. During the whole construction of the job.
- Q. How long a period during the day; you said you came
two or three times a day?
A. Oh, an hour or half an h'our, it always depends on what
was coming up.
Q. Who was in charge when you were not there?
A. R. C. Brown.
Q. Ho'v do you know all the heads of these spikes were
mashed in?
·
A. I ·do not know.
Q. How do you know there were no salmon brick used~
A. I gave instructions to the laboreres to chuck all the light
·brick, not even load thetn on the wheelbarrow, to put them
in a certain pile, 'vhich they did. I also gave instructions to
the job foreman to see that that was done.
Q. }lave you examined the celler 1
A. A nun1ber of times.
Q. Have yon seen any salmon brick in the cellar?
A. No.·
Q. You have looked for them in the cellar walls?
·A. Not since the job was completed.
Q. Have you ever looked for them since the job was completed?
A. Yes.
page 388 ~ Q. How many of these houses were you handling
at the time this house was going up?
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A. About hvo others.
Q. Where were they located~
A. Well, one of thmn was located in the District on Conduit Road and the other one was located in Virginia.
Q. How long- had you been in this particular capacity with
Sears and Roebuck when Mr. Dobie started this house~
A. Went with them that spring.
Q. liad you worked with them before?
A. Worked with them on other jobs.
· Q. What kind of work f
A. Brick work.
Q. Building houses or repairing houses 1
··A. Building· and repairing both.
Q. How long had it been since you last worked for Sears
and Roebuck? ·
A. I am working for them now.
Q. How long had it been since you worked for them before
you went with them this last time'
·
A. I was with Sea.rs and Roebuck during that winter, not
necessarily working direct- for Sears and Roebuck; sometimes
on Sears and Roebuck houses 'vith an outside contractor.
Q. Ho,v long prior to this last time had you actually worked
for Sears and Roebuck Y
page 389 r A. Do you mean done any work for them?
Q. Yes, sir.
A. About two years.
Q. Did you start for them at that thne?
A. Yes.
Q. You say that wl1en you attempt to lay a brick a press
brick in the mortar that the mortar will set Y
A. Those brick are pou-rous and takes up the moisture out
of the n1ortar, and the brick picks up the moisture out of the
mortar, and you cannot press that brick down, only so much.
The minute it touches it begins to take up water.
Q. You cannot make an quarter-inch joint~
A. No, sir.
Nir. Phillips : That is all.
Mr. Boothe: No further questions.
And further this deponent saith not.
Thereupon,

. . RUF1JS C. BROWN,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
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Bv Mr. Tobriner:
..Q. State your full name, please!
A. Rufus C. Brown.
Q. What is your occupation?
A. Bricklayer.
,
page 390 ~ Q. Where do you reside 1
A. Bethesda, Maryland.
Q. Did you in the fall of 1931, do any work on the C. C.
Dobie job on Braddock Road, Alexandria, Virginia 1
A. I did.
Q. What was your capacity in connection with that job Y
A. Bricklayer foreman.
Q. Under whom were you working, immediatelyY
A. The supervisor, Millard Broadhurst.
Q. Were you on the job when the brick veneering was· put
onY
A. I was.
Q...Were you constantly on that job during its progress?
A. I was not there when the chimney was finished from the
top of the roof up.
Q. From the beginning of that brick veneer work to the
completion of the job were you there?
A. Yes.
Q. Daily?
A. Yes.
Q. Each working hour of the day?
A. Yes.
Q. Can you tell us whether or not that brick veneer was
tied into the framing?
A. It is.
Q. In what manner is it tied?
page 391 ~ A. In it tied every sixth or seventh course, with
sixteen penny spikes.
Q. 'Vill you describe for the Court, the method of tying
those spikes in?
A. You drive them in the frame work and mash the heads
down, about sixteen inches apart.
Q. Did you see th~ heads of those nails mashed downY
A. Yes.
Q. You did?
A. Yes.
Q. ~{r. Brown, in respect to alleged soft brick, were you
given any instructions by Mr. Broadhurst about culling the
light brick delivered to the jobY
A. I was.
Q. What were those instructions!
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A. To throw the. soft bricks out.
Q. Was that done?
A. Yes, sir, that was done.
Q. How 'vas that done Y
·
A. The laborers go up to get the wheelbarrows full and
throw out the soft brick while they were loading them with
good ones.
Q. What happened to those wheelbarrows Y
A. They 'vere thrown- out of the pile.
Q.. What sort of bricks were put in the wheelpage 392 ~ barrows?
A. Hard ones.
Q. What happened to those wheelbarrows, where were
those wheelbarrows taken f
A. Pushed over to the workmen?
Q. The bricklayers Y
A. Yes.
Q. Now Mr. _Brown, you state you were on that job conconstantly during the progress of the brick work, did you ever
see Mr. Dobie on the job?
A. Yes.
Q. t)o you recognize Mr. Dobie in the Court RoomY
A. Yes, sir.
Q. Will you point him out Y
A. Yes, he is that gent~eman there (indicating Mr. Dobie).
Q. Did Mr. Dobie ever express a:ny satisfaction or dissatisfaction to you about the brick work t
A. No, sir.
'
Q. How often would you say he was on the job while you
were there?
A. Pretty nearly every morning for a while, just a little
short while.
J\tlr. Tobriner: You may cross examine.
CROSS

EXA~IINATION.

By Mr. Phillips:
Q. Mr. Brown, how long have you been workpage 393 ~ ing as a brick mason?
A. About twenty years.
Q. How long have you been working for Sears and Roebuck?
A. Just since last summer.
Q. You started last summer, was this the ·:first job you
worked on for them 7
A. No.
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Q..Have you ever done any brick veneer work before this?
A. I have.
Q. WhereY
A. Out around in 1\faryland.
Q. Did you ever use spikes before?
A. Yes.
Q. ·Did you ever use spikes in connection with press brick
veneer?
A. I do not know whether I have ever worked on a press
brick veneer ·job before.
Q. This is the first one you recall you hav:e worked on?
A. Pressed brick veener, yes .
. Q. Do you know what kind of a joint was supposed to have
been put in on that house1
A. My instructions was to make it as close a joint as we
·
could.
Q. What was the closest joint you could makef
·
A. You cannot g~et much closer than half an
page 394 ~ inch with a sandy mortar.
Q. Is that the kind of mortar you use for a
press brick job 1
A. That is the kind of mortar I generally use.
Q. Is that the reason you say you could not get any closer
that half an inch with that particular mortar, can you get it
with any other kind of mortar~
A. I do not kno'v whether you can or not.
Q~ Was there any question raised 'vith anyone that you
could or could not?
A. No, sir.
Q. When you found you could not get a quarter-inch joint
with that mortar, did you complain about the mortar that was
given to you to use?
A. No.
Q. Did you do any part of the work in the foundation walls f
A. I did.
Q. Personally T
A. Yes.
Q. vVhat went into those foundation walls? What kind of
mortar?
A. Cement mortar.
Q. The same kind that went into t11~ exterior Y
A. The same kind that went into the house.
Q. What different types of mortar are there;
page 395 ~ are there different types of mortar for different
jobs?
A. There is a regular cement mortar; there are lots of
kinds; but you do not use lime in Bessemer mortar, what
were using up there.
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Q. Was the mortar already prepared? Did you not prepare any mortar there 1
A. It was prepared mortar.
Q. Because this prepared mortar was sent there and although you say you could not get the joints that 'vere called
for you did not make any complaints¥ You proceeded to go
ahead 'vith the work~
A. I did not.
Q. What else went into this foundation besides mortar and
bricks¥
'
A. Not anything else.
Q. Nothing else, are you positive· of that¥
A. Yes.

:Nir. Tobriner: \Vl1at 'vas that answer.,
~fr. Phillips: l-Ie said only bricks and mortar.
The Witness: Brick and mortar and sand.
Q. Anything else, any 1naterials of any kind go into the
.foundation walls'
~fr. Boothe: Let him get the question clearly, do you mean
into the walls proper!
The Witness: Do you mean tile or any kind of
page 396 ~ materials~ It was built out of brick.

Q. No slate was used 1
A. No slate.
Q.. Can you tell the Court ·why no slate was used in the
w·ans¥
A. I cannot.
Q. Are you familiar with the plans and specifications?
A. Familiar with them, not the measurements.
Q. I wish you would see whether that calls for two slate
courses in the foundation walls 1
·
A. I did not have any instructions to use it. ·
Q. Do you know whether or not under the District of Columbia Code that slate is called for for foundation ·walls 1
~fr. Boothe: Objection.
The Court: Sustained.
~f r. Phillips : · I note an exception and I would like the
witness to answer the question.
The Court: The witness has been allowed to testify and
testifies as follows:

The Witness: . You have to use it in the District of Columbia.
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: Q. Did you look at these plans when you proceeded to put
in those foundation walls, did you have a set of these plansj
A. We had a set of them.
page 397 ~ Q. Did you look at them Y
A. Yes.
Q. Why didn't you use slate if the plans called for slate?
A. I did not have any instructions to use it.
Q. Can you tell the object of the use of slate in the building of foundation walls?
A. The object of this is that it keeps dampness down, it is
claimed.
Q. That slate course in the District comes about the fourth
row of bricks from the bottom?
~Ir.

Booth: S'ame objection.
The Court: Sustained.
~Ir. Phillips: I note an exception. Just strike that out.

Q. Mr. Brown, will you look at those plans and see if the
slate was provided for there? That says "course of slate",
doesn't it?
. A. Yes.
Q. That was not put inf
A. No, sir.
Q. Down here doesn't it say one course of slate at footing?
A. That is what it says.
Q. Two courses of slate, one at the footing and
page 398 ~ one at grade?
A. Yes.
Q. Mr. Brown, did you or anyone else supervise these laborers who picked out the soft brick from the hard brick?
A. I did.
Q. You did? So that it was not based on their opinion
as to what was hard or soft bricks; it was based on your
opinion?
A. That is right.
Q. Can you tell me the difference between soft brick and
hard brick?
A. Soft brick slacks up if it gets wet.
. Q. It also absorbs moisture f
A. Salmon brick will.
.
· Q. Can you tell the difference between a hard brick and a
soft brick by striking against it?
A. Well I can tell a hard brick from a soft one.
Q. By the use of some hard instrument f
A. Yes.
Q. What would be the distinction?
A. One would break so much easier than the other.
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Can you dig into a hard brick with a sharp instrumentY
You might scratch it a little.
And a soft brick you would scratch it quite a bitt
If it was real soft.
.
Can you tell me whether or not any soft briek went into
that foundation wallY
page 399 t A. No, we threw out all of the soft bricks.
Q. There are no soft bricks in the fo"Q.ndation
walls¥
A. No, sir: so far as I know there is not.
Q. Have you looked at that wall since it was erected 7
A. I was up there once.
Q. You looked at the wall?
A. I never paid any particular attention.
Q. You hav:e not looked at the walls since completion Y
A. No.
Q.. Can you tell why the chimney was put on the outside
of the house when the plans called for a different arrang-ement?
A. Those were my instructions.
Q. From whomY
A. Mr. Broadhurst.
Q. At the time the house was started Y
A. That is it.
Q. Have you paid any particular attention to the brick
courses of the exterior walls f
A. Well, I have noticed it.
Q. Did you notice the walls while they were going up Y
A. Yes.
·
Q. What did you. observe about those courses in tho~e walls;
if anything?
A. Not anything in particular.
A. Nothing in particular; it seems to be all
page 400 } right Y
A. I think it is as good as the average job.
Q. When you say average job, do you take into consideration the price of the house Y
A. I do not know about that.
Q. Do you know the cost of that house f
A. I do not.
·Q. In doing work do you put workmanship into the house
in accordance with the kind of material or the price of the
house, or does the sa.me workmanship go into a two thousand dollar house as a ten thousand dollar house 7
A. We do our best on all of it.
Q. This is your best, would you say this is your best Y
A. I did not say it is my best.
Q. Would yon say it is good workmanship Y
Q.
A.
Q.
A.
Q.

-~
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A. It is as good as you can get out of that brick.
Q. Did you complain about the brick!
A. Yes, sir.
Q. You were going ahead with the use of those bricks without complaining to anybody. Was there anything you noticed about those bricks that you felt it would be impossible
to use them¥
A. I did not.
Q. With the instructions to put an exterior wall with a
joint of one-quarter of an inch thick, and you found you could
not get that with that kind of bricks, then would
page 401 ~ you say those were the proper kinds of brick for
those courses Y
A. I did not have instructions to put in a quarter-inch
joint. · .
Q. Did you receive instructions about that¥
A. To make as tight a joint as we could.
Q. Do you kno'v why white stainless cement was not put
into those joints~
A. I do not.
Q. Did you know there "Tas a difference in the kinds of.
cement used on the front steps and that used on the exterior
wallsY
A. I did not build the steps.
·. ·Q. In· lining up tl1e bricks, I take it you had charge of
lining up the work, how do you try to arrive at a uniformity
of courses¥
A. I do· not get you.
·
Q. In lining up your brick work, how do you plan it to g·et
a regular uniform course f
A. You see the height of the windows and place your joints
accordingly so as to come to the top of the window to put an
iron lintle across.
Q. Ho,v do you space these joints, do you use lines, mark
them off, or approximate'
- · A. You mark them off.
Q. If these lines are marked off, and marked
page 402 ~ off properly, you should have an even course and
a regular course?
A. Regular; you have got to measure the window height
·and put up so many courses from the sill to the top of the
window.
·
Q~ ButJ\1r. Boothe: Let hhn answer the question.
J\ft.·Phillips: Go ahead.
A. You have· to get so tnany courses to come even to tl1e
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top of the window so you can g·et across without having a
piece of brick in, not too high or too low.
Q. Is that all?
A. That is all.
Q. In lining these up, if you plan and mark them off, can't
you plan so each course will be uniform and regular Y If that
is not the case there isn't any use of lining them up, is there Y
. Say yes or no.
A. Yes; sure it can be done.
Q. Can you explain why if this 'vas done and could be done
and it should be done, 'vhy there is a variation in those walls
from one-quarter of an inch to an inch Y
· Mr.· Boothe: 1 object to the form of the question, Your
·Honor.

Q. · (Cont'd.) Assuming that there is this variation, of from
a quarter of an inch to an inch, assuming that to be true,
do you know of any reas·on why it should be trueY
page 403 ~ A. Different heights of the windows, raise the
joints a little.
Q. That is due to the height of the windows?
A. Yes.·
Q. Not due to the brick was it 1
A. No.
Q. Mr . Brown, how do you line up brick window sills~
A. The four-inch way; set them up on the four-inch way.
Q. How do you get an even course on top~
A. With a straight edge.
Q. Do you know whether or not a straight edge was used Y
A. A plumb rule was used on the job.
Q. So that if you lay a plumb rule on there it should be
straight on top today Y
A. It should be.
.
Q. Suppose they are not straight on top, would you say
that was a good job or a bad job?
A. Not if they were not straight on top?
Q. What would you sayY
A. I would say they were crooked.
Q. A bad job, would it not?
A. Yes.
Q. -Can you tell whether or not you have ever seen at any
time or at any place windows or sills with a brick on edge lying· that way and necessary to chip the bricks unpage 404 ~ derneath to get an even course underneath~
A. I have done it
Q. Where have you done it?
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.A.. I don't remember where I hav:e done it, but I have done
it.
Q. By whose instructions did you do it this time¥
A. I did not do it, I was not on the job when it was done.
· Q. Do you kno'v 'vhether or not after the brick walls in
the area way leading to the basmnent had been put in, whether
that was torn out and put in again 1
A. I did that myself.
Q. You tore it out 1
A. Yes.
Q. Why did you tear it out T
A. They wanted to use the new bricks, the same kind that
were in the house.
Q. Well all of those ·bricks there, were not new bricks in
that area way?
A. On the outside, down under the ground is old brick.
Q. You tore that out too?
A. Yes-, sir.
Q. Why did you tear it out?
A. ~fy instructions.
Q. From whom?
A. Mr. Broadhurst.
page 405 ~ Q. Isn't it a fact that the soft brick were in
there?
A. I cannot recall any soft brick.
Q. If the brick were alright, why did you tear it out?
. A. I do not kno,v, he told n1e to go there and tear it out.
Q. :rvrr. Brown, in putting· up foundation walls, or any walls
in that respect, where you had a window or a door to put in,
do you put wooden jambs in the walls, do you n9t, and attach
the frame of the window to the jambs?
A. Wooden jambs 1
Q. Wooden jambs~
A. What do you mean, the basem~nt walls?
Q. The basement door, yes, aren't you supposed to put
in a block of wood when you are building foundation walls
and nail the door frame to that jamb do you or do you not
do that?
A. We do it.
Q. Can you tell why those jambs are exposed by that much
on the outside (indicating three inches)?
A. I do not know.
Q. Can you tell why door frames are not plumb against
those walls T
Mr. Tobriner: IIas there been any testimony to that effect 1
I\fr. Phillips: I am asking.
1\f.r. Tobriner: You are stating a fact.

---------------
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Q. Assuming it is a fact, can you tell me why it was done Y

A. I cannot.
page 406 }-

Q. Did you ever see a tie like this, Mr. BrownY

A. Yes.
Q. That is the usual standard tie for brick :veneer workY

A. That is a standard tie.
Q. This permits a closer joint, doesn't it, when it is used;
isn't that the way it goes T
A. I do not think it permits a closer joint, where you mash
the nail heads down.
Q. If the nails are not mashed down properly, that would
cause a spread f
A. I do not think so.
Q. What would you say would be the diameter of this sixteen penny spike Y
A. I do not know.
Q. You do not know f
A. No, I do not know.
Q. l\fr. Brown, do you know where the face bricks used in
the area way, do you know where those bricks eame from Y
A. I do not.
Q. Do you know when those bricks were culled from what
you say were the hard bricks, do you, know when they were
·
removed from the premises¥
A. No, I do not know when they were removed.
Q. Was it before or after you left¥
A. After I left.
page 407 } Q. Those soft bricks remained on the premises,
·
is that right Y
A. The bricks 'vere there when I left; what bricks are you
talking about, the hard bricks or the soft bricks 1
Q. The face brick Y ·
A. None 'vere moved while I was there.
Q. Mr. Brown, you say you line up your brick work so you
will take into the consideration the bearing plate over the
windows, so that the brick will rest plumb¥
A. Do you mean the angle ironY
Q. So that over each window those bricks will not be resting
on those angle irons, is that right? .
A. The angle iron rests on the jamb; we run our brick
courses on the angle iron over the window.
Q. Any cement used between the angle iron and the brick!
A. Yes, that is there.
Q. Doesn't the angle iron go on the outside, you do not
cover up the angle iron with cement do you f
_
A. The edge of it.
Q. "The edge of it!
A. No, that is covered .up.
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Q. That is all exposed t
A. Yes .
. Q. ·Can you tell the Court that this job was marked up
carefully, assuming this to be true that over here
page 408 ~· -on one window, one angle iron, this brick is
pressed flush against the angle iron, and over
here there is a cement joint of approximately three-quarters
· of an "inch between the ·brick and the angle iron, if that' is
true, can you tell why that is Y
A. I do not recall it.
: Q. Assuming that to be true, wonld you say that is a good
job or a bad brick job¥
A. Well, if the angle iron is straight with no kinks in it,
it ·should not be with mortar on one end and without it on
the other.
·. Q. You do not use angle irons with kinks in them, do you t
A. No, sir.
Q. So that it is right to assume that this one had no kinks
iii it~ ..
.
A. Ye~, sir.

Mr. Phillips: That is all.
And further this deponent saith not.
Thereupon,
EARL BROADIIURST,
a witness .of lawful age, being first .duly sworn, deposes and

sa.ys as follows:
DIRECT

EXA~IINATION.

By Mr. Tobriner:
Q. :S'tate your full name, please, M~r. Broadhurst.
A. Earl M. Broadhurst.
Q. Where do you reside?
.
A. Bethesda, ~fa.ryland.
page 409 ~ Q. You have a brother, Millard Broadhurst¥
A. Yes.
Q. Wbat is your· occupation?
·A. Carpenter foreman.
Q. How long have you been engaged as a· carpenter?
A. That has been my life work. ·
Q. How long is that?
A. At least twenty years.
Q. Were you carpenter foreman on the Dobie job on Braddock Road, Alexandria, Virginia Y
·
·
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.A. Yes.
Q. Were you on that job daily during the course of your
duty there'
A. I was there eyery day from the time I started the job
up until I got it framed out ready for the lathers.
Q. Do you know Mr. Dobie?
A. Yes, sir.
Q. Is Mr. Dobie in the court room nowY
A. Yes, sir.
Q. Will you point him out, please?
.l\.. He is the gentleman here (indicating Mr. Dobie).
Q. Did you have any conversation or conversations with
·Mr. Dobie while you were working on the job relative to
the staircase 7
A. Yes, quite a few conversations.
Q. Will you begin as far back as you can repage 410 r member when that staircase was first started and
tell us substantially the :first conversation that
took place between you and ~ir. Dobie!
.A. That was a brick veneer house, which meant that we
·framed it up, sheathed it on the outside; put a sub-floor iu
as though you would be starting a frame house; I had put
.the sub-floor in ready to partition and 'vas working on them;
Mr. Dobie was there almost ev:ery day in the morning, perhaps for half an hour or less, _but almost every morning;
he asked me to indicate to him, after we got the partitions
up, or some of them up, just where the stairway 'vould land.
-I show·ed him and he said he did not like the idea of the stairway coming through the hall. I showed him that we would
have to do to keep it from coming through the hall.
Q. What would you_ have to do?
A. Shorten the run of the staircase and make it steeper.
Q. Were you discussing a closed or open stairway¥
A. The plans show an open stainvay.
Q. vVhat part of the staircase comes through the hall?
A. This staircase went up, there was one long hall, a cut
through th~ hall; from the living room to,vard the back it was
one large hall, and from that there was a short hall that went
to the bath room; this stairway would cut through the short
hall coming from the bath room, and take part of the ceiling
off.
Q. Do you mean by that that the ceiling would slope? · ·
A. Would show on a slope on the same pitch
page 411 r as the stairway ; the plaster line, instead of being
full square ceiling 'vould show the stair line.
Q. Did you point out these conditions 1
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A. I showed it to him on the plans; he said he did not want
to cut through that hall and I showed it where it would have
to land if it did not come through this hall. It n1ade it quite
st-eep for an open staircase, and quite a nice closed one.
That is when we discussed closing it, and I got a stair carriage.
Q. vVhat is a stair carriage 1
A. The frame work that carried the finished work : There
are three of those, and I got one of them and marked it off
and made a cut at the bott9m showing exactly where the step
would be and what the tread and riser would be.
Q. Was Mr. Dobie present when you cut that out Y
A. No, he came the next morning; we discussed it one day
and he came the next day. I seem to think we talked it over
one morning and I had it ready the next morning.
Q. Did he· come in the next morning 1
A. I do not 1·emember whether he came in there the very
next morning or not; he was there almost every morning, and
1 judge it was the next day.
Q. After that, what happened between you and Mr. Dobie?
A. Well, it seems to be his idea and mine to, as a matter
of fact, if the stairway did not cut through that
page 412 ~ hall, and was made steep, it should be closed, because it would be rather unsightly to have a stairway that steep as an open stairway although it made a nice
attic stairway as a closed staircase. It was a matter of
appearance.
Q. Did 1\fr. Dobie direct you to make that a closed stair~~~

.

A. After I took this carriage up and marked it off in lines
for the risers and treads he said, "Go ahead and close it up",
I put a partition alongside that would have been an opun
stairway and made a closed stairway.
Q. Did you proceed then to do it~
A. I framed it in and put in the stair carriages and put
a ·partition in and made a door.
Q. 'Vas ~ir. Dobie on the job after you proceeded to put
in the partition studding?
·
A. Yes.
Q. Did he see that partition studding in your presence?
A. A dozen times, at least.
Q. Did you make any other suggestions in reference to the
closed stair,vay I
·
A. This stairway was started off by stepping up a step
on a platform; and as I recall directions, heading west you
step out on a platform and then turn north, or to the right
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and go up the steps. This platform was one step off the
main house floor, but he came in one morning and said he
had been down to the office and somebodypage· 413 } Q. vVhat office 1
A. Sears and Roebuck, and somebody down
there had told him they were going to put a mirror door in
there and he seemed to be very much pleased with it, and
he asked me to carry out the joists of the attic floor or the
first floor ceiling course out over the floor so that he could
use a drop curtain from the ceiling out over the platform.
He said he could use it as a closet, close it in, the curtain
would keep it from showing.
Q. Did you do that as requested?
A. Yes, I framed that out and extended it on out.
· Q. Now, Mr. Broadhurst, \vhile you were on this job, at the
same time that you had the various conversations with Mr.
Dobie, did 1\'lr. Dobie ever express to. you any satisfaction
as to the way the job \Vas progressing~
A. The last day I was there, 1\tir. Dobie was around there
nearly all day, I was winding up the job and framing it up
ready for the lathers, and I had some time on my hands and
did not have to be busy, and we made a general review of
the whole job. · .
Q. Was 1\{r. Dobie on the job the whole day?
A. Perhaps not the whole day, but it was as much as five
·hours. He expressed complete satisfaction of the job and
said he was going to write to the Chicago office and tell
them what a nice job he was getting. He was
page 414 ~ very much pleased, and very cordial to me.
Q. Did he say anything to you about any kind
of friend of his he had brought up to the job?
A. Yes, he told me about that.
Q. What did he tell you about that Y
A. I do not know \vho it was, but it was a friend of his
from Alex~ndria, he made some remark about the job of
Sears and Roebuck, and Sears and Roebuck materials and
mechanics and 1\'lr. Dobie has resented it, he said. And one
day he went to this man's house and asked him to go somewhere with him, he said he brought this man up to the house
and told him to look around and if you find anything wrong
with the material or workmanship, I will make you a present
of five hundred dollars.
Q. Did ~Ir. Dobie t-ell you whether he gave the man five
hundred dollars 7
A. He said the man admitted it was a good job, and acted
as though he hated to admit it.
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Q. Directing your mind to the conversation you have just
stated, at the time you said you had a fe·w moments on your
hands, and was not required for the work, you fixed that
date approximately as to the time of the month, or with reference to the state of completion of that house~
A. I do not think I could have any means of fixing that
in my mind exactly. It vlould be some time in October, other
than that I could not say.
page 415 r Q. Describe the condition of the house, about
what time was it'
_ A~ When I left the house it was ready for the lathers..
Q. Was the roof on 7
A. The slate roof was not on, but the house was covered
over with the felt. The plaster goes on before the slate goes
on, but the roof had water-proof paper on it and it was in
condition to go ahead and be finished.
Q. "\Vas the· brick yeneering up 7 ·
A. All the brick veneering was done before I started to
put the roof rafters on.
Q. You think that was about what time Y
A. Some time in early October.
Q. You are not sure about that?
A. I did not keep any job sheet, I have no .record of that
time in any 'vay but my memory.
Q. You are sure about the condition of the house?
A. The main part of the brick work and the main body of
the house was completed. All four walls were up, there were
possibly some little odds and ends to go in later, but so far
as the house proper was concerned, it 'vas finished, and necessary for our cornice be put in to fit against the brick work.
Q. You are absolutely positive as to the condition of the
house!
page 416 r A. Absolutely positive.
Q. Did you fix this conversation as or about
the last day of the job Y
A.- The last day I worked there. I recall that clearly.
Mr. To briner : That is all .
. CROSS

EXA~IINATION

BY

~IR.

PHILLIPS.

Mr. Phillips :
Q. Mr. Broadhurst. are you working for Sears and Roebuck now?
A. No, sir.
Q. How long since you worked for them~
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A. The last time I did I think was in February some time.
Q. Do you recall a converl;mtion with 1\ir. Dobie in respect
to this stair when you said you could not get this open stairway in there as provided for in the plans 1
A. No, I did not say that.
Q. You did not say that?
A. No, sir.
Q. Do you recall putting up thisA. Stair carriage-a frame· for the stairway.
Q. And telling 1.\{r. Dobie that is the only way you could
get an open stairway in th~re and that. if an open stairway
went in there someone else would. have to put it in 1
A. What I told Mr. Dobie after he· said he did
page 417 ~ not want it to go through the hall and cut the
corner off the hall ceiling that limited me down
to the partition line and I could not go beyond that point. ·
Q. Do you know as to whether these plans provided for
an open stairway cutting off this hall V
A. All those plans give is the run and rise of the stair. ·
Q. Can· you get an attractive open stairway in that house
as provided by these plans f
·
A. If you· do not mind cutting 'off that hall.
Q. Would it be attractive 1
A. As attractive as any stairway would be looking up into
an attic, the stairway would be attractive.
Q. Did you not tell J.\{r. Dobie that you expected to leave
the job, and that if an open stairway went iri there it would
have to go in there by sonebody else Y
A. Certainly not. I put the closed stairway in.
Q. What did you do?
A. I cut the carriage out and put the temporary boards
across there.
Q. You put the- temporary boards there Y
A. Certainly; you put temporary boards there until the
plaster is on. We cannot put the finish boards there and
work over them.
·
Q. Mr. Broadhurst, isn't it a fact that Mr. Dobie told you
that he wanted an open stairway in there and
page 418 ~ that he was going to Washington to take it up
with the o·ffice?
A. No, sir.
Q. And 'vhile he was there you proceeded to put this frame
work up there setting off the stairway Y
A. That is not correct.
Q. You deny that Y
A. I certainly do.
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Q. Did you receive any instructions from Washington to
change either from Mr. Eklund or l\ir. Rosenberg or Mr.
I-Iawksworth or anyone elsef
.A.. This stairway as I 'vas telling you, was put up under
the personal supervision of 1\{r. Dobie. I had been given the
· points to start it from and he says he did not want it, so it
did not leave any choice in my mind. There could still have
been an open stairway, but it would have been a steep one.
Q. The only instructions you received to change from an
open stairway to a. closed stairway wasA. From 1\tir. Rosenberg, he was there daily.
Q. He was there daily?
A. Yes.
Q. And 1Yir. Dobie 0. ic 's this stairway?
A. Stair carriage, I made it and I left it there until ~Ir.
Rosenberg came around. I told him what Mr. Dobie had·
said, and he said, "0. K., go ahead", and even after that the
stairway was put in before the lathes were put
page 419 ~ in.
.
Q. You were not there when the stairway was
completed¥
A. Not the finished stairway; I put up the frame in order
to have it lathed ana plastered.
Q. Isn't it a fact that all you did was to put those frames
up before any plaster was put in, these stair carriages with
boards on them Y
A. The grounds were put in to catch the boards and there
was considerable work preparing for the lathers. Then there
was a partition run along the side of the stairway to put in
after he decided to close the stairway, and that was framed
in, with a seven foot door. This extension was formed above
that stair platform to form that closet with the curtain. All
that was put· in after the carriages were put up.
Q. Were the materials for the open stairway on the job?
A. I never saw them, I left that job, and another bunch
came in to do the finished work. I never saw the house after
I left.
Q. The materials for the open stairway were on the job f
A. I never laid eyes on them.
Q. How were· you going to get an open stairway in there
without materials?
. A. Rough materials Y
Q. Finished materials?
A. The carriage yon would use in an ope,n
page 420 ~ stair,vay 'vonld he the same as the kind you
would use in a closed stairway.
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Q. Identically the samet
A. Yes.
Q. So that there would be nothing to discuss whether it
was going to be an open or closed stairway 1
A. Yes, a closed stairway would be between two partitions
and an open stairway would have no partition under the carriage below and open ab()ve.
Q. Did you have any details for working out these plans7
A. It was not necessary to have the details. I had the
end of the steps, the rise and run of the steps¥
Q. How many· risers were in this stair 7
A. I do not recall that.
Q. Do you know how many the plans show 7
A. No, I do not recall.
Q. Can you tell by looking at the plans 7
A. Yes.

IYir. Phillips handed the witness· a blueprint.
The Witness: Have you another set, somebody has
marked a pencil line right where the figure is; I cannot see
the figures underneath this line drawn through it.
Q. In order to get that many risers in, which would take
care of an open stairway· you would have to cut off part of
the hall which would lead into this hallway between the one
bedroom and another¥
page 421 ~ f.,..s a matter·of fact, it led from the main hall
to the bath room.
Q. You would have to cut off a part of that?
A. Sho'v a break in the ceiling, which is found in a lot of
houses.
Q. :Nir. Broadhurst, are you familiar with these report~
put in by Mr. Rosenberg!
A. That was something I never had occasion to see about.
Q. On these reports are items of excavations, foundations,
sewage, sheathing, mantel, roof, heating and on down the
line until you get the stairs. Will you look at those reports
and see the first mention of any report. that he has made Y
They date from the back, and see when he first reports any
mention about stairs 1
A. I have never seen these reports before.
Q. Anything there besides the one item on stairs 7

Mr. Tobriner: I object to that as immaterial, there is no
point in asking him about somebody else's report.
The Court : Sustained.

~upreme
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~Ir. Phillips: Exception. The reason for this question
is that Mr. Rosenberg is the supervisor and reported on the
progresYof the work, and his reports if accurate will show
what progress has been made on each of these details. He
has assumed to make such reports and it is a question of
when the first report is on the stairs.
The Court: The witness is allo,ved to testify and testifies
as follows:

page 422

~

A. The first sheet I find is here.
Q. What is thatY

A. On the 27th.

Q. Of what Month?
A. November.
Q. What progTess is reported there 7
A. One hundred per cent.
Q. 1\ir. Broadhurst, do you recall anyone with Mr. Dobie
when you were supposed to have had this conversation with
him .about the staircase i
Mr. Tobriner: Which conversation?
Mr. Phillips: About the staircase, changing it from an
open stairway to a closed stairway.
A. It was discussed the morning, perhaps a few minutes
each morning, I do not know or recall that he bad anyone
with him. Sometimes a man us~d to come ~up there in a
machine and he 'vould sit out in the machine while he was
in the house, I do not recall that he was in there while we
were discussing this.
Q. You do not recall that he was or was not f
A. Not to my knowledge.
Q. 1\{r. Broadhurst, isn't it a matter of fact that Mr. Dobie
sugg·ested running the stairway across the hall and arch it
over to get that straight linet
A. I never heard of it
Q. Did you, or did you, when you sa.y that stairway was
going to cause this line which would carry it over
page 423 ~ this hall way, did that occasion any surprise to
you¥
A. No, not at all.
Q. You assumed that is the way it should beY
A. Mr. Dobie asked me to indicate where the staircase
:would land, I showed him how the partitions 'vould be up
along each side.
Q. Did anyone from the architect's office of Sears and Roe-

----------
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buck's office in Washington communicate with you about
.
this stairway T
A. Any communications I would get would be through Mr.
Rosenberg.
Q. Do you recall, Mr. Broadhurst, making any statement
to Mr. Dobie, at the time of this conversation, when you said
in your opinion someone had made an architectural blunder
in planning that stairway'
A. No, sir, I do not recall it.
Q. Did you have anything to do with the inst~llation of
the cabinets in the kitchen'
A. No, I did not have anything to do with the finished
work inside. I have never ·even seen that house inside after
it was finished and ready for the lathers to go to work.
Q. You said Mr. Dobie expressed satisfaction about the
'vork, was he expressing satisfaction about your work 1
A. Yes, he also included the brick work, my brother· and I
my brother was in charge of the brick work.
·page 424 ~ . Q. That was before the plastering was done T
A. That was before the lathing was done. I
got the house ready for the lathers, that is the last I know of'
it.
•
?vir. Phillips : That is all.
lVIr. Tobrine.r: No further questions.
And further this deponent saith not.
Thereupon,

JESSE FRANCIS LIVESAY,
a witness of la,vful age, being first duly sworn, deposes and
says as follows:

DIRECT EXA~IINATION.
By Mr. Tobriner:
Q. Will you please state your full name, pleaseY
A. Joseph Francis Livesey.
Q. Where do you reside'
A. 2920 Ontario Road, Northwest, 'Vashington, D. C.
Q. What is your occupationY
A. Inside service man.
Q. v\Tith whom y
A. With Sears and Roebuck.
Q. What do you mean by inside service man 1
A. I take care of all changes made to the house, after the
original order is sent to the factory.
·
.
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·
page 425

. Q. How long have you been so employed by
Sears and RoebuckY
A. Approximately three and a half years.
Q. You were so en1ployed during the months of October,
November, December during the year of 1931 f
A. I was.
Q. Do you recall a transaction relative to that house being
build by C. C. Dobie, on Braddock Road, Alexandria, Virginia?
A. I do.
Q. Will you tell the Court the origin of the transaction Y
A. In regard to the original order Y
Q. Your connection with it f
A. ~Iy connection with it was simply the service end of
the stair changes.
Q. Will you tell us whether any instructions came to you
with regard to any change Y
A. I 'vas informed by l\ir. Nash that Mr. Dobie desired a
closed stairway, and he desired me to call him up and confirm his conversation.
Q. What did you do with respect to those instructions?
A. I called lVIr. Dobie, to :find out if it js so.
Q. You have never seen ~Ir. Dobie before?
A. I have not.
Q. You called l\Ir. Dobie, and will you tell the Court the
n1echanics of that call f
A. I called ~Ir. Dobie at his office, I asked him-for lVlr.
C. C. Dobie, and Mr. C. C. Dobie answered the
page 426 ~ phone.
Q. Will you state that conversation t
A. I introduced 1nyself as Mr. Livesey, the inside service
man with Sears and Roebuck, and told him I had been advised by l\fr. Nash that he desired a closed stairway and
usked him if it was true. He said it was and I asked him to
say what he had to be done to it. He said he wanted a mirror
door in when the stairway closed up. I asked hiln the principal reason why he wanted to change and he said it would
probably be a heat saving to him, it was an open stairway
with no heat in the attic, and he advised me that they were
his wishes and I made the necessary changes.
Q. Did you have any discussion about the way the mirror
door should be hung Y
A. I asked him if he wanted it on the landing or out to
floor level.
Q. vVhy did you ask him that f
A. I wanted to make sure about the position and the size
of the door in order to give him the proper kind.
~

Charies U. Dobie v. Sears, Roebuck & Company.

291

Q. What was said about the way that door should be
hung~
·.
A. It was hung on the floor level, not on the tread level.
Q. Did you after that conversation \Vith ~ir. Dobie, initiate
any factory changes in respect to the material on that jobY
A. I did.
page 427 } Q. Did you make a memorandum of these
changes!
A. I did direct to the factory.
Q. I will show you wha.t pnx:ports to oo a carbon copy of
what is known as Changes for Factory Orders No. 10396 and
ask you whether that is your signature at the bottom f
A. Yes.
Q. Mr. Livesey, was the original of that order sent to the
factory!
A. It was sent to our factory at Port Newark, New Jersey.
Q. Give us the date of that memorandum with respect to
the conversation you have just detailed with Mr. Dobie!
A. The memorandum was made on ·October 19th, the same
day I talked with Mr. Dobie.
Q. Will you explain to The Court the items on that memorandum in respect to the changes on the stairway Y
A. Under deductions I deducted a starting tread and riser,
18 oak risers and under addition I added 14 fir risers, 1
mirror door and the necessary trim.
Q. J\llr. Livesey, in the order for the original contract had
they just ordered the necessary trim for an open stairway?
A. There was.
.
Q. Did you countermand that order f
A. I did not, a portion of the railing, the newels and the
balustrades, it was my error.
Q. If you had made that change ordered correctly, would
vou have omitted those items Y
..
A. I would. The material would not have gone
page 428} on the job.
1\ir. Tobriner: I offer this in evidence.
The Court : l\'Iarked Livesey #1.
Mr. Tobriner: That is all.
CROSS EXAMINATION.

By Mr. Phillips:
Q. J\!Ir. Livesey, who gave you the ipformation for this
doorY
A. Mr. Nash.
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Q. I nieaii the materials that constitute the change?
A. I made that list up myself. ·
Q. Do you kno'v ho'v many risers in that stairway?
. A. Fourteen.
Q. How many did you call forY
.
A. Fourteen. I omitted fourteen oak and added fourteen
fir. ...:
Q. I understood you to say eighteen a while ago 7
A. No, sir, fourteen.
Q~ :hfr. Livesey, wasn't that an· unusual question to ask
anyone, whether they wanted the door to the upstairs eight
inches off the floor 7
A. No, sir, it was not, it was to get the position of the door:if .the door was to be placed above the stair eight inches
off the floor, you would always see the tread when the dool"
:was open· like that, it would also cut the height of the door
down, making· it a short door.
page 429 ~ Q. Have you seen a door like that Y
A . .A. small door, certainly.
Q. Is that a small door Y
- A. Eight inches shorter.
Q. IIave you ever seen a door of that character?
A. No, sir.
Q. Why did you ask that question Y
A. To give the person a.n opportunity to decide.
Q. How did it occur to you to ask that question 1
.A. It is always customary to give the customer an opportunity to say what he wants.
Q. It just occurred to you to ask if he wanted the door
eight inches shorter Y
A. Whether he wanted the door on top of the tread; in
putting the trim on that door that must all be in line with
trim all around the hallway, and that was another reason I
asked him whether he 'vanted a full door or a door to line up
with the trim on the top. That was my main reason for
asking that question.
Q. Had you received any instructions from Mr. Eklund
on that matterY
A. No, sir.
Q. Mr. Nash is the only one you took it up with 1
A. Yes.
Q. You take orders from nfr. Nash?
A. No, sir.
page 430 ~ · Q. 1\t[r. Nash is only a salesman 1
A. Yes, that is the reason I called Mr. Dobie.
Q. Did you take that up with anyone else 7
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A. It is agreeable with the company if it suits the owner.
Q. If it is agreeable to make any changes you can take H
up with the owner without taking it up with any authority
over you?
A. That is right.
Q. Did you have anything to do with the weather-strip-·
ping?
A. No, sir.
·Q. "\\That else did you have anything to do with on that
job except this item 1
A. The only connection I had with this entire job.
Q. Do you know whether any other changes were made~
A. Not to my knowledge. No material chang~s.
Q. If any other changes had been made you would have
known itY
A. In the material; any material changes to our factory.
Q. You were the authority fo1· taking up the matter with
the home office and making changes that were desired by a
·
customer in the house?
A. That is right.
Q. The only change that was brought to your attention
was brought through the salesman, ~Ir. Nash, about thP
change in the staircase Y
•
page 431 ~ A. That is right.
Q. Do you know whether the material for tllf)
open stairway was .delivered¥
A. It was.
Q. Why was that delivered 1
A. It was my error.
Q. When these changes are made, is it customary to have
a written memorandum sent to the customerf
A. It is not.
Q. You just go ahead without making any written record
of it \vhatever 1
.A. Yes, sir; after the customer has stated his satisfaction. .
Q. Have you ever seen this job¥
A. No, sir.
· Q. You have never been out there 1
.A. No, sir.
Q. Had you ever talked to ~£r. Dobie beforeY
A. No, sir.
Q. Have you ever talked to ~fr. Dobie since?
A. No, sir.
Q. Could yon recognize his voic-e llO\V?
A. Not now.
.
Q. Could you rec.ognize his voice then?
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A. No, 'sir, I had never talked to him before.
Q: In a change of this kind you would not ask
page 432 ~ him to write you a letter confirming the change,
would you?
A. No, sir.
Q. You would not have anything to do with the cabinet
there?
A. No, sir.
1 Q. Where did you say you got this information for in·corporating this change and listing this material?
A. From out bills of materials 1
Q. "\Vhat 'vas that?
A. "\Ve have a bill of materials that we make up on our
houses.
Q. When you understood there was a change to be made
you proceeded to list this material without conferring with
anyone else?
A. It was not necessary. I know just what goes to make
up the stairway, those materials that had to be deducted.
Q. Do you furnish little extras for the house?
A. What would you call little extras f
Q. For instance, the Sloane valve, would you have an~·
thing to do with that Y
A. It is in the original contract so far as I recall.
Q. So that that would not have boon brought to your attention, if any changes was to be made 1
A. No .
.page 433 ~ Q. If, however, the original contract therP
called for a Sloane valve, and it was necessary
1o have something extra to attach to that, would that com~
to your attention 1
Mr. Tobriner: This is all out of scope of the cross examination. No questions were asked to that effect. This line of
talk is an attempt to affect the credibility of the witness.
The Court: I think it is a proper question of the insidP
service man, so far as any changes is concerned.
Q. Would they have come to you with any change like tha't Y
A. No, the wouldn't ; it would have been purchased it
locally by the man working on the job.

Mr. Phillips: That is ali
RE-OROSS EXAMINATION.
By Mr. Tobriner:
Q. Mt'. Livesey, were you authorized to approve changes

---------·--~~~
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or were you simply the contact man with the factory with
changes¥
A. I 'vas the contact man with the factory when the
changes were made in the materials.
Q. In other words, if a change did not necessitate the contact with your factory in Newark, you would not be consulted in the matter at allY
A. I would not have been.
Q. If an Oil Burner, other- than that called for und~r the
original contract and that Oil Burner was not of your own
make in that factory, would you have handled
page 434 r that y
A. I would not have handled that at all.
Q. You simple dealt with the factory in change orders
'vhich necessitated changes in material.
A. Yes, sir.
Mr. Tobriner: That is all.
And further this deponent saith not.
The Court will adjourn for lunch until one-thirty.
page 435 }

Thereupon,

. OSCAR A. EKLUND,
a witness of lawful age, being ·first duly sworn,. deposes and
says as follows:
·
DIRECT EXAMINATION.

By Mr. Tobriner:
Q. 1\tir. Eklund, will you state your full name!
A. Oscar A. Eklund.
Q. Whe·r·e do you reside Y
A. Brookmont, 1\faryland.
Q. Where are you employed?
A. Construction Manager for Sears, Roebuck & Company's
local office.
.·
Q. How long have you been so employed 7
A. Two years.
Q. You were employed there during the months of s-eptember, October, November and December, 19317
A. I was.
Q. Active participation in that job?
X. That is right.
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Q. Were you active in the control of the Dobie job located
on Braddock R.oadf
A. In charge of all construction activities during the time
of the construction of the job.
Q. Naturally that included the Dobie job t
A. That is right.
Q. Can you give us, Mr. Eklund, and outline of the organi._
zation of the local office of the Sears, Roebuck
page 436 ~ Company as of the time this job was in progress
_ of work?
A. 1\{r. Hawksworth was Salesman ~fanager and ostensibly head of the office. I 'vas Construction Manager in
complete charge of all construction activities going on undet·
the local office. I had under me as n1y right hand men two
supervisors; one, ~Ir. Rosenberg and the other Mr. Broadhurst.
.
1\Ir. Rosenberg is a carpenter by trade and general contractor before I took him into our employ. His function
was to have charge of all general construction activities.
principally carpentry work because carpentry work was his
phase of the game.
Mr.. Broadhurst is a bricklayer and the mason items were
his phase of the job. His duty was to make the initial contract with the owner and lay out the job, arrange for
footings and supplies. When the masonry was completed ou
the job, ]\fr. Broadhurst's activitie's :finished on the job. From
that point on Mr. Rosenberg would take up the work.
Q. What previous training and experience. in construction
work have you had?
A. I have nev~r done anything but construction work from
the time I was able to work; carpenter by trade; fairly complete technical education; high school and three years of
engineering ~ork at the University of Wisconsin; foreman
carpenter in the trade, in charge of speculative developments in Washington in the construction end.
Q. "'\Vhere were you employed immediately b(lpage 437 ~ fore your contact with Sears, Roebuck & Company?
A. Private contractor, handling part of the work for Sears~
Roebuck and part that I was able to pick up.
Q. Were you ever with Wardman?
A. My first job was with Wardman as carpenter a~d also
job leader or foreman.
Q. Directing your attention to this particular Dobie job,
do you recall your :first talk with ~fr. Dobie during the sellingof the job?
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A. I was frequently called in by the salesman to give- technical information. I remember on one occasion Mr. Nash,
the salesman in this case, asked me questions in the pre~
ence of l\1:r. Dobie and J.\!Ir. Dobie also asked me questions.
I do not remember what they were but I believe it was concerning the sufficiency of the slate roof and asbestos combination. I was acquainted with the deal only through the
salesman and brief contacts with the customer.
Q. Do you remember any conversation you had personally
or by telephone· with ~1r. Dobie in respect to steel I bean1s t
A. Yes.
Q. Tell the Court what that was.
A. Shortly before we started construction and after excavation had been made, we discovered we were unable to
purchase nine inch ''I" beams called for on the plans. lt
was not stocked generally locally. They were
page 438 r not stocked with the .concern we secured most
of our steel from, The Union Iron Works Company, but they did have a ten inch "I" beam in stock. Dut~
to the fact the basement was to have a ceiling the ten inch
''I'' beams, the bottom would show through the ceiling. l
called l\1r. Dobie and told him the situation, that we werP
not able to secure the nine 'inch and asked if he had any
objection to using the ten inch, and he. said he had not.
Q. Do you recall any further conversation with 11r. Dobie
after that time in rrspect to tl~e proseeution of the jobf
A. I believe my next talk with him-I have a recolle~
tion of him making a request either directly to me or through
Mr. Broadhurst regarding soft brick on the job.
We purchased our brick from a man by the name of
Bishop and I made an inspection of the job, and I am not
sure whether or not I met J.\!Ir. Dobie-however, it was transmitted to me that Mr. Dobie had objected to the pr.esence
of soft brick. I made· a personal inspection of the job and
found that a dozen or :!ifteen did run pretty uniformly red.
I tested the-m and they were not brick that could be called
salmon brick.
Due to the fact we always want to keep our customers
satisfied if we can, I ordered these bricks to be thrown
aside, which ·they ultimately were, and 've secured an additional two loads from this man Bishop and replaced the:
brick we threw aside.
Q. Do you remember an inspection on or about the fifth
day of October.
page 439 } A. ~ do remember an inspection visit at the
time the foundation was completed in company
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with Mr. McCarthy. I 'vas making the usual inspection
of several of the jobs in the locality of Virginia, and W(-:
arrived on Braddock Heights, the site of the Dobie job, a~
it was getting dusk, the sun going down, still daylight. · W P.
were looking the job over 'vhen Mr. Dobie came on th<"!
job and we had some little conversation.
Q. Will you tell us what that conversation was as far as
you can remember Y
A. I do remember at the time we were putting on an oil
burner campaign. We had recently made a connection 'vith
an oil burner company and we were pushing the sale of them.
Mr. 1tfcCarthy had been used by our regional office in the
development of this oil burner sales campaign. I mentioned
the fact that we had an oil burner and. we were fortunate in
l1aving Mr. McCarthy here; we might be able to sell him
an oil burner of our own.
Q. What kind was specified for this house?
A. Williams Silent Automatic.
Q. Not the Oil Burner you had Y
A. Remington Keystone Company.
Q. W11at is the trade name?
A. Remington burner.
Q. You say you had this discussion with ~{r. Dobie about
oil burners and tried to sell an oil burner of your own manufacture?
.
page 440 ~ A. The handling of tl1at discussion was made
by ~Ir. McCarthy. We did not pusl1 tl]e matt<"!r
of oil burners ; not so keenly interested in the sale of oil
burners; discussion of the job in general including the foundation and quality of our material. At that time Mr. Dobir:.'
seemed very much pleased 'vith the workmanship to that
point.
Q. Wha.t did he say to make you think that?
A. He made statements-! cannot repeat them exactly-.
but his attitude was one of keen satisfaction and interest
and he especially commented on the quality of 'vood framing-, joists, sub-floor and base, uniformly high quality.
Q. Will you tell us exactly so far as you remember tho
exact state the job was in at the time of the visit you arf'
referring to?
.
A. Foundation complete up to the point, the lower point
of the first floor joists; in fact we had carried the first floor
or foundation up to support the first floor joists. The bricklayer had placed the' sub-floors and it was framed out for
the stair well and some partitions erected. I believe ten
per cent.
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Q. How far did you say, if you did say~ had the brick work
progressed?
.
.
A. The brick veneer ·was up· to the bottom of the :first
floor joists, about two feet six.
Q. Now was there any discussion in reference
page 441 ~ to the chimney and type of mantel or fireplace
that 'vas to be installed Y
.A. No reference made to the chimney at that time. Th~r(\
was reference made to the type of mantel.
Q. I-I ad the base of the chimney been built at that time 7
A. Up to the height of the foundation which would have
to have been to be bonded in with the- .balance of the foundation.
Q. What discussion was there as to the type of mantel
or fireplace Y
A. The discussion followed conce·rned whether or not a
brick mantel or a wood type Colonial mantel would be preferred. :J\!Iy opinion was asked and my opinion has always
been a Colonial mantel was to be preferred. I so stated.
Mr. Dobie asked me if at this point either mantel could be
used. I told him yes it could be. He asked me if it were
possible to put in a Colonial mantel and I told him it was so
he requested. me to do so after some little discussion. I
asked him if our Colonial pattern were 0. K. and he said
it would be, and the mantel would be placed over against.
the wall.
Q. Was there at that time, Mr. Eklund, could there have
been erected without great expense or effort an interior
brick mantel and firepla.ce as called for in the original plan~
and specifications?
A. At that point Mr. Broadhurst had framed out the tinlbers around the hearth, shaped the job, so that it could be
put in exactly in accordance with the plans eight
page 442 }- inches beyond the face of the plaster, an addition nineteen inches for the three rows of six bv
six hearth tile. Subsequently when we eliminated the brici\
mantel, we closed up the framing for the hearth, framed
eight inches closer to the wall in the living room.
In answer to your question as to whether either could
be put in, either mantel could be put in because if a briclf
.mantel were used, it would be carried on the reinforced
hearth base ; if the brick mantel were not used, the hearth
base would be made smaller. At that time either mantel
could be put in at no additional expense.
Q. Could a brick mantel still be put in there Y
. A. A brick mantel could still be put in but it would be
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necessary to remove .the false trim to shorten up the hearth
base. A brick mantel could be place and the hearth jra1ned
changed to the original framing for the brick mantel. Could
easily come out at that point.
. Q. Do you remember about that time or slightly subsequent thereto, meeting Mr. Dobie for a moment in the office
of Sears, Roebuck 1
A. Yes, I was coming in from an inspection trip and met
Mr. Dobie and the salesman. Mr. Dobie was apparently just
leaving the house and Mr. Nash ·was conducting him to the
head of the stairway. I met him at the head of the stairway
and chatted a moment.
·
Q. What did you tell him at that time'
page 443 ~ A. At that time the change from the. open to
the closed stairway had been consumated; it had
been in process of consum,ation and material had been ordered for the change. The discussion concerned wheth(~r
or not a credit or an extra charge would be made for this
change. 'Vhile I did not have the figures at my finger tips,.
I realized there would not be much difference, six of one
and a half doz.en of the other. The expense of one offset
the credit of the other. I told him I did not believe a credit
or charge would be made but I could not say definitely until
I had seen the figures prepared by the estimator.
Q. Mr. Eklund, do you remember a conversation personally or by telephone with ~Ir. Dobie in reference to a bath
tub to be installed Y
A. I do.
Q. Will you tell the Court the details of that conversation Y
A. Mr. Nash, the salesman in the case, came into the office
and said he had a call from ~ir. Dobie on his telephone and
asked me to take it. I took over the call and J\ir. Dobie com··
plained to me that the bath tub on the job was a five foot
bath tub instead of a five foot six tub as specified.
I secured a copy of the plans and specifications and discovered that the five-foot tub had really been called for.
However, he told me he wanted the five foot six tub and
seemed to be some,vhat concerned that Nash, the
page 444 ~ salesman, should have specified a five foot tub.
I did not argue the case because fortunately for
me I had just received a call that the bath tub when unpacked had proved defective, eigher due to a n1anufacturing
defect or railroad damage, and I knew a bath tub had to be
ordered. B·ecause 1\'Ir. Dobie had requested a larger tub, I
acceded to ·his request and a five foot six bath tub was ordered at no additional charge to him.
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Q. At that time did he remonstrate with you about having
to call your attention to these things?
A. He did seem somewhat impatient that he had to ten·
me that a five foot six tub should have been placed. He said
''There are other items which I have had to work out with
your outside men and make changes". I told him that our
outside men were putting them in in accordance with plans
and specifications. He said he did not know about that; hP-only knew that the salesman·had promised him various itenlR
and he was discovering he 'vas not getting them.
Then I told him there was a line of demarcation in our
office between the salesmen and the construction. In the construction department the plans and specifications are banded
to me and I am supposed to build a house in accordance
with those plans and specification. I naturally, as I told
him, had very little contact with him during the process
of sale and could not be aware of any promises the salesmen had made.
I-Iowever, I told him if be would exa1nine his
page 445 ~ plans and specifications closely and if he discovered they were at variance with any understandings he had with the salesman, if he would bring these variances to my attention, I would make the house -conform. But
unless he told me about thmn, the variances between the plans
and specifications and the house, I would be unable to make
changes. ·
The ·conversation ended very amiably. He agreed with me
that my position was corroot and saiQ. he would inspect the
plans and specifications very -closely. That was the end of
that conversation.
Q. After that conversation when did you next hear any
complaint from l\Ir. Dobie f
A. The jo)> proceeded, as I thought, very smoothly. By
the time the job was trimmed out or practically trirnmed out,
the painters were starting, a letter was placed in n1y hands by
Mr. Hawksworth 's secretary. The letter had been written
by l\ir. Dobie on his fir1n stationery to either our Philadelphia
or Chicago office, I an not sure 'vhich, but it was written to
headquarters.
Q. I show you a letter dated November 27, 1931, directed
to Sears, Roebuck, Philadelphia, Pennsylvania, marked Complainant's Exhibit No.4; I ask you, l\ir. Eklund, to look at
this.letter and tell me whether a copy of this letter is the copy
you referred to as being placed in your hands?
A. This is the letter.
·page 446 ~ Q!. lV[y understanding was a copy of a letter
· was placed in your hands 1
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A. No, the original was placed in 1ny hands. The original
had gone to Philadelphia, and in accordance with our usual
handling had been returned to the office. This is the letter.
The point that especially dtnnbfounded n1e was 1\J:r. Dobie's
statement: ''It seems that your 1\ir. Eklund and I are absolutely unable to agree and I sugg-est that you have some
other member of your staff get in touch with me and go out
to the job for an inspection."
At this point I thought all my contacts with lVIr. Dobie had
been entirely amiable. In fact, they w·ere. vVe never had any
disagreement of any sort. This letter coming- to me at this
late stage of the game rather put 1ne in a peculiar position
because he had never made any complaint to me nor had he
asked for my co-operation in any other way that was not
amiably handled.
Q. As a result of this con1plaint, 1\Ir. Eklund, what further
contact did you have with l\1r. Dobie?
A. The outgrowth of that letter was in accordance with the
request in the letter that an inspection be made at the job
not by me nor any one subservient to n1e, as he states it, 1\ir.
.Hawksworth made an appoinbnent with 1\:Ir. Dobie to go to
the house.. l\1r. Hawksworth, in fairness to 1nyself, requested
me to accompany him and accordingly we did make an inspection of the job, and we met Mr. Dobie on a
page 447 } Sunday afternoon.
Q. Anyone else there except 1\Ir. Dobie?
A. Several of his friends, between nine and a dozen men
and some women, I think, two or three.
Q. Can you tell us the conversation that took place between
you and Mr.- Dobie and 1\fr. I-Iawksworth 1
A. Since there were so 1nany people there, the conference
rather degenerated into a round-table discussion in which no
one was getting anywhere. Finally, 1\ir. Hawksworth requested 1\:fr. Dobie to go over the job with him and make notes
of any deviation from good workmanship or any items 1\ir.
Dobie felt he should complain about.
Q. Did you go over the job with 1\Ir. Hawksworth and 1\{r.
Dobie¥
A. Perhaps with him half the time and the other half with
Mr. Dobie's friends and l\Hss Jean. 1\fr. Hawksworth took
notes of all the items 1\{r. Dobie complained of.
Q. What did 1\fr. Hawksworth do 'vith those notes?
~· The following day or the same afternoon, 1\fr. Hawksworth handed me a small penned Inemorandum of items 1\fr.
Dobie had complained of and requested me to see to it they
were remedied in accordance with 1\Ir. Dobie's complete satisfaction.

-
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Q.. 1\fr. Eklund, I am reading to you from a letter directed
to Mr. Charles C. Dobie, dated December 29, 1931, signed by
T. T. Hawksworth, General Manager, Southeastern District,
· and offered in evidence as Hawksworth Ex. A,
page 448 } and I ask you whether as I call off to you a list
of nine· items set out in that letter, if those were
the only items that were discussed between ~fr. Dobie and
:Mr. Hawkswortb, and if not, whether any additional items
were discussed and what they were. Item No. 1- ·
Mr. Phillips: If your Honor please, I object to the form
of the question.
Mr. Tobriner: I have not asked it yet.
Mr. Phillips: He has already stated he was ·only witness
to Mr. Hawksworth and l\1:r. Dobie half the time.
1\tir. Tobriner: I shall ask him further whether there were
any items on the memorandum turned over to him by Mr.
Hawksworth not in this letter.
1\fr. Phillips: Has he the memorandum Y
The Witness: The memorandum I do not have any more.
I turned it over to ~Ir. Rosenberg for completion of the items
in the memorandum.
1\ir. Phillips: You did not keep a copy?
The Witness: I ·have a fairly good recollection of it.

Q. Continued. Tile work and doorway in basement; do you
recall that being discussed 1
·A. Yes.
Q. I will ask you afterwards what was done. Outside eel- ·
lar entrance door. Was that discussed?
A. Yes, change made there.
Q. Caulking over read entrance door t
page 449 ~ A. I do not remember caulking. I do remember a request to fix a pla-ce over the top of the
door.
Q. Plaster arches in the dining room?
A. They· were discussed.
Q. Brick sills and shoulder courses?
A. Probably an e·rror. No doubt he means soldier courses.
Q. That general subject was discussed f
A. That was discussed.
Q. Weatherstripping?
A. Weatherstripping was discussed.
Q. Studding.and insulating board in the attic?
A. That was discussed.
Q. Caulking at the cornice line and around chimney?.
A. That was discussed.
· ·,
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Q. Cabinet work· in the kitchen t
.A. That was also discussed.
Q. Mr. Eklund, do you recall whether in addit_ion to the
items. just read to you, any others were discussed f
.A. There 'vere several other items; among· them the telephone cabinet had been installed in accordance with plans,
the detail on the plans showing the telephone cabinet, and the
plaster arch over it had been poorly executed. It was n1y
sugge~tion that our stock wood telephone cabinet be installed
because of the difficulty of constructing a true synunetrical
arch with th~t very sn1all radius, and it was repage 450 ~ quested that our wood telephone cabinet be installed.
Q. Anything else discussed 1
. .A. ~liss Jean requested that the kitchen radiator which was
shown under the kitchen window be taken from the location
at 'vhich it was roughed in, and located under the kitchen
sink. This necessitated considerable labor in moving the
pipe.
Q. Just answer the question whether it was discussed and
we will go back to get 'vhat was done later. 'Vas there any
discussion about the basement 1
A. Yes, sir.
Q. What was said about thatf
A. 1\{r. Dobie said the basen1ent was exceedingly wet and
the walls leaked. We told hin1 that was a natural and usual
condition where backfill had not been completed at the thne.
It was either raining· or had rained a few hours previous.
The ditch on the outside of the foundation had several inches
of water, water standing against the brick wall. No request was
made for anything definite there. 'Ve assured him it was a
usual condition and the condition would correct itself.
Q. Did you tell him he was entitled to a dry cellar?
A. I think so and it has been our custom, in spite of any
wording in the contract, to provide a dry cellar for our customers.
· Q. Anything else to your recollection the subject of dis.
cussion between you, ~fr. Hawksworth and ~tfr.
page 451 ~ Dobie on that clay?
A. That appears to be all of the items that I
was to proceed to correct.
Q. That is your best recollection?
A. That is my best recollection. You realize there were
twelve people at least there and considerable conversation,
some pertinent and sOine not pertinent.
Q. Let us take these items, ~Ir. Eklund, I will take then1
up in order and ask you what, if anything, was done toward
remedying these suggested changes.
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In respect to the tile work in doorway and bathroom, do
you recall what was done, if anything-, about that~
A. The plans showed and we had included at that time a
rather awkward assembly of tile around a plastered arch, and
there was some discussion. I believe I recommended that we
place in that arch a door jan1b with trim which would make it
conform to the door directly opposite. There was a very
narrow hall between the bathroom entrance and the front
bedroom. We had to get the tile out and we replaced this
rather awkward assembly with a door jamb and wood trim.
Q. Ho,v about the outside cellar entrance door~
A. It was wood at that time, a solid five cross panel thirteen
inch door in place in the basetnent. This was in accordance
with our plans as there was no indication on the plans as to
whether this door was or was not a glass door. Since there
was no indication on the lJlans, it is usual practice
page 452 ~ to put in a solid door. Vve agreed to scrap this
door and replaced it with a glass top door. That
also was done.
Q. In respect to the caulking· over the rear entrance door,
what was done about that?
A. As I rernember, we did not caulk; we pointed up with ·
mortar a piece of cove mold.
Q. In respect to the brick sills and solder courses~
A. There we replaced one sill under a casement window
and in accordance with the sche1ne we outlined that Sunday
afternoon, we clipped the botton1 edge of the sills. Clipped
them with a bricklayer's chisel.
Q. Do you recall whether you stated to ~ir. Dobie you were
going to do that1
A. Yes.
Q. Did he have any objection?
A. Not that I know of. He 1nade no objection to me. He
might have made some objection to ~Ir. Hawksworth.
Q. As an individual or as to this particular sill f
A. The reason I do not l\now. I was not with ~Ir. Dobie
at all times during this conference.
Q. With respect to the weatherstripping?
.A. The weatherstripping-, we made rather an error of judgement. V\T e were not provided with a copy of the specifications
and ~Ir. Hawksworth pointed out there was an openin~· l~
tween the edge of the casement sash and jamb.
page 453 ~ I sug·gested we place weatherstripping there. That
is not an unusual feature. However, on our return to the office the following morning we discovered all
windows and all doors were to be provided with weatherstripping.
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Q. Under the contract?
A. Under the contract. It was on the job at that time but
had not be~n placed.
.
Q. You were in error when you stated the contract d1d not
call for weatherstripping-?
.A. We were in error.
Q. You had no copy of the specifications with you on that
Sunday afternoon 1
A. No.
Q. Mr. Eklund, was that weatherstripping supplied 1
A. The weatherstripping was on the job.
Q. Was it installed.
A. Subsequently installed.
Q. Do you know anything about the method of installing
weatherstripping?
A. I am not a weatherstrip man and that is rather a specialist job. However, the weatherstripping furnished by our
company is not a very complicated strip.
Q. Do you know whether that con1es with manufacturer's
directions as to methods of installations?
A. It does.
·
Q. Do you know the type of weatherstripping,
pag·e 454 ~ the trade name 1
A. The only thing I know of the weatherstripping is that it is manufactured for us by some company
and sold as our own weatherstripping. The name of the
company I do not know.
·
J\!Ir. Tobriner: If Your Honor please, I want to offer here
in evidence manufacturer's directions for the installation of
this weatherstripping. 1\fr. Dobie had made some complaint
that the weatherstripping has been nailed to the outside of
the window. I want to offer here, and ~ofr. Phillips wants to
object, these directions. I want to show further that the
weatherstripping was installed in accordance with the directions.
Mr. Phillips: I object to the introduction of this circular
on copper weatherstripping·.
lVIr. Tobriner·: ~[r. Eklund testified it was manufactured
by some company and initialed with their own name.
J.\IIr. Phillips: Copper spring weatherstripping. You do
not know whether it was designed for a five thousand dollar
·house, a ten thousand dollar or fifteen thousand dollar house.
You could not say that was to be applied on a twenty-five
thousand dollar house too. I am ol)jecting.

Q. Was this 'veatherstripping supplied the Dobie house un-
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der the contract and plans and specifications calling for copper
spring weatherstripping·!
·
A. That is copper spring weatherstripping.
l\{r. Tobriner: I make that offer, if Y'Our
page 455 } Honor please. Will it be received~
The Court: The question and answer will be
allowed to stand.
Mr. Tobriner: I offer these directions.
The ·Court: I sustain tl1e objection. I think it is proper
to -show, if you care to, whether or not it was properly put
on, or requires some other directions. It does not bind Mr.
Dobie.
J\!Ir. Tobriner: Don't you think the instructions of the
manufacturer for applying this particular product would be
evidence to sho·w it was properly applied and if it were applied in accordance with the directions, that would be evidence
tending to show that was the proper method of application.
Mr. Booth: It has been charged the wea.therstrippil)g
has not been properly applied. Is the Court going· to be the
sole judge of that or the people who made this weatherstrip~
ping?
·
The Court: That is not testimony, ~1:r. Booth..
Mr. Booth: May it please Your IIonor, this witness has
identified their weatherstripping and states it was made by a
company he did not know the name of, but was issued in the
name of Sears, Roebuck. The specifications call for spring
copper weatherstripping.
lVIr. Phillips: Objection.
The Court : Sustained.
lVIr. Tobriner: Exception. May we have the witness' answer
in the record 1
.
·
The 'Court: If the witness had been allowed to
page 456 } testify, he would have testified as follows:
Q. Will you tell us what those directions provide as to the
method of installation of weatherstripping in respect to the
placing of it on the outside of the window?
.
A. Shows that the side strip is nailed so that the projecting· cap is on the outside of the sash, that the sill strip is
also on the outside of the sash, I believe this is the point (indicating). The weatherstripping on the job in question is
put on in accordance with the directions shown in this paper.

Mr. Tobriner: Mark for identification only Eklund No. 1.
Q. I will ask you whether apart from the directions that
weatherstripping- is properly installed?
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A. Yes.
Q. Now, 1\Ir. Eklund, subsequent to the date of your conference with l\ir. Dobie, his friends, and ~ir. Hawksworth on
Sunday afternoon, did you receive any personal or telephonic
conversation from lVIr. Dobie or fron1 any of those friends in
respect to the changes to be made in the housef
A. ''Before or after 1
Q. After this conference~
A. Yes, we did. I received a telephonic message from :Miss
Jean on the following l\ionday n1orning.
Q. What was that1
lvfr. Phillips: If your Honor please, I understand now they
are waiving all the objections they had in the elipage 457 ~ rect examination of my witness when they stated
she had nothing to do with this. I understandin,q
they are waiving these objections and taking the position lVIiss
Jean did have something to do with it.
lVIr. Tobriner: I do not remCinber any objection.
The Court: I think you gentlen1en did object on the ground
Miss Jean was not a party to the contract. 1\ir. Dobie was
the party.
l\{r. Tobriner: Vl e have not been allowed to see the testimony. Therefore, we have not seen it. I do know there was
some testimony that she had ordered certain radiators. We
will be bound by 'vhat the record shows. VVe are in doubt as
to what the previous form of testimony shows. We will be
bound by wba.t the reeord actually shows. If it shows we
formerly objected because she was not a party to the transaction, then that will be a waiver of it. Then if it does not so
show, we ~re not waiving it.
The Court: You objected .to it.
~Ir. Tobriner: If I did so object and the objection was
sustained, then I take it that will be a waiver if such is a fact.
I am not very conversant with the previous testimony but we
will he bound by the record.
The Court: She did testify that the radiators were there
and not connected and that she did ask them to move the radiators and that was corrected.
l\{r. Phillips: If it does not n1ake any difference,
page 458 ~ why not waive it?
Q. What 'vas the conversation, ~fr. Eklund, between you
and :Miss Jean on the ~fonclay 1norning- f
_
A. She requested the two bedroom radiators to be changed
from the place where we had located them, to be changed frmn
under one window to the opposite window. Each bedroom was

-
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a corner bedroom, which required because of certain furni- ·
ture, the change in the radiators.
Q. liad that matter -been discussed on Sunday?
A. It had not.
Q.. l\Iiss Jean say anything- to you about the situation'
· A. She said she was happy that we had reached an amiable
conclusion of our conference on the previous day and felt sure
the job ·would move to a satisfactory conclusion.
Q. Did you move the radiators Y
A. We moved the radiators at her request and at no addi. tiona! cost to ~Ir. Dobie.
Q. What is the cost of moving these radiators¥
A. We normally get our radiators roughed in and placed
at n~ne dollars a radiator. The pipe at this time was all in.
We had to break into the line, provide additional fittings; I
should say we could justly charge eight dollars for this change.
Q. No additional charge, however, was made~
A. That \Yould be eight dollars for each radiator, two in
the bedroom and one in the kitchen.
Q. Am I correct in recollecting the kitchen
page 459 ~ radiator was discussed on the previous day'
·
·
A. It was discussed the previous day.
Q. And what was done in respect to the studding and insulating board in the attic'
A. At the tin1e of our conference, nothing had been done.
The job had not proceeded to that point. vVe simply had not
come to that. When we did, ·we completed it and installed the
insulating board.
Q. What was clone with the caulking at the cornice line?
A. Caulked with \vood sti·ips.
Q. What was done with respect to the cabinet work in the
kitchen~

A. The cabinet work at the time of our Sunday conference
had not been completed. "\Ve merely con1pleted it.
Q. l\fr. Eklund, I want to ask you, and I want you to remember as distinctly as you can, whether anything was said
to Mr. Hawksworth in your presence or to yourself in the
absence of l\fr. Hawksworth in respect to the chimney, in respect to the fireplace in connection with that chimney, at that
time on the Sunday afternoon.
A. I can say I do not remember any reference made to
either the chimney or the mant~l.
Q. No reference was made in your presence, is that correct?
A.. As I remember it, yes.
Q. No reference 1nade by lVIr. Dobie to the stairpage 460 ~ case on that afternoon 1
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A. There was one reference to a pa.rt of the stairway.
Q. vVhat was that reference¥
A. A reference was made to the presence of the mirror
door. ~fr. Dobie claimed our salesman had promised him a
beveled plate g-lass n1irror door. There were two mirror
doors, one mirror door orig-inally specified and one door had
been added in the cha.nge of construction. The mirror doors
are plate glass but not beveled. ~Ir. Dobie expressed some
dissatisfaction with a plate g·lass door not beveled at the
edges.
Q~ You spoke of a n1irror door on the original plans 1
A. Yes, specified in the original plans in a front bedroom.
Q. lVIr. Dobie objected to the mirror door as not having a
beveled edge?
A. That is right.
Q. Was the mirror subsequently changed?
A. The mirror door never has been changed. We did not
believe a beveled plate glass mirror door should properly be
placed there.
Q. You have not changed that mirror door?
A.-No.
Q. Was that the only complaint n1ade about the stairway?
A. That is the only complaint.
Q. I do not know whether I asked you about the
page 461 ~ plaster arches?
A. You did not.
Q. What was done in respect to the plaster arches after
that conference f
A. The following week I had the plasterer return and rip
out the arches from the base n1old completely around and replace them.
May I change one of my answers 1
The Court: Yes.
The Witness: Mr. Tobriner, I would like to make a change
in one of my answ·ers. You asked n1e if I thought of all the
items mentioned in the Sunday afternoon conference. I remember one more.
Q. Will you tell that please?
A. Mr. Dobie's objection to the plastering_ in the bathroon1.
During the construction our workn1en had apparently believed
that a shower was to be placed above the tub, and they had
so placed their grounds to receive tile so that there was two
foot projection above the tile that 'vould normally be replaced
by tile in the shower enclosure around the tub. When we
had replaced the plaster at this point, w·e had not done a very
good job of it and we agreed to rectify that condition.

i
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J\tir. Eklund, did Mr~ Dobie ·specify anything with respect to
the sewage disposal of the house¥
.
A. In the original set-up we were informed
page 462 l there was a cap well on the premises that could be
·
used for sewage disposal.
Q. Who informed you of that¥
A. I do not kno'v except perhaps the estimator who originally estimated the -cost. I can elaborate on that answer. I
do not know of anybody that did inform me. I apparently
gleaned the information from the papers contained in the
Dobie folder.
.
Q. Did those papers include a copy of the contract?
A. Drawn from information received and papers in the
job folder. Sometimes many papers must be read.
Q. Was the use of this cap well included in notes of the
trade?
A. Yes.
Q. Was the use of a cap well for sewage disposal in accordance with the District of Columbia regulations?
A. No.
1\{r. Tobriner: That is all.
CROSS EXAJ.\tiiNATION.

By Mr. Phillips:
Q. Is this an Honor-Built house?
A. So-called.
Q-. What is meant by Honor-Built?
A. We have two types of houses in our catalogue, one Honor-Built and one Standard-Built.
Q. And this is an Honor-Built house 1
A. This is an Honor-Built house.
page 463 ~ Q. An :Honor-Built house is supposed to have
Hetter construction work and better materials
than the other f
A. No.
Q. All the same?
A. J\Iaterial the same but the amount of material is different.
.
· Q. Are you familiar with the catalogue which 1 show you
which is put out' by Sears, Roebuck 7
- ·
A. Not with this one.
Q. You are not?
A. This catalogue was issued prior to the time I was with
-.
·
the company.
Q. How about this one? (Handing witness another catalogue.)
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.A. That is the catalogue we are no'v using~
Q~ You are familiar with that, are you not t
A. Yes, indeed.
Q; Does Sears, Roebuck and Company assume to build
houses in accordance with the representations n1ade in this
catalogue?
A. Yes.
Q. The instructions which govern your organization are incorporated here~
A. Oh, no.
Q. Some of. them 1
A. Some of them.
Q. Are you familiar with the first page here
page 464 ~ which I will read to you :
"If you built that I want you to build n1y home."
''We believe you will say this same thing as thousands of
others have-after you have reviewed these beautiful homes
and the details of Sears, Roebuck and Co.'s remarkable home
building a.nd financing offer.
"Just as Sears built in France a duplicate of George ·
Washington's ideal Virginia home, so are S'eats building in
every type of community, homes of every size and style-the
ideals of individuals in every walk of life.
·"These men and women will tell you that fine homes built
under the Sears plan cost less than ordinary homes built under ordinary n1ethods-and they will tell you that it takes less
time and less worry to own your home the Sears-Roebuck
way.
''Now, it is your home that is to be built-your purse, your
needs, your ideals of home ownershiT> that are to be given
every consideration. And 've believe that "rhen you have
weighed the advantages of Sears complete home building
and financing· services, after you have counseled "With us, that
you will make the same decision that more than fifty-seven
thousand others have made 'I want Sears-Roebuck to build
my home'!''
That is a representation of your company?
~fr. Boothe: I do not know what the object of the speech
is. vVe have not the slightest objection to ~fr. Phillips taking the catalogue and asking or arguing any point.
page 465 ~ It is not evidence in this case.
~fr. Phillips: Saving the necessity of introducing the whole catalogue.
1\tir. Boothe: All right, introduce it. We have this ob-
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jection. We do not propose to copy this catalogue in the
record.
.
lvir. Phillips: That is why I was only reading the parts that
·were pertinent.
The Court: Properly identify it as being the catalogue
from which l\ir. Dobie selected his house.
J\iir. Phillips: "\Vhich 1\rir. Dobie testified he had done.
The Witness: No, I have not testified the house was selected from this catalogue.
J\iir. Boothe: Nobody else has.
IVfr. Phillips: This house was not selected from the catalogue but there were representations made in this catalogue
and those are not the only ones.
~{r. Tobriner: They refer to catalogue houses, don't they?
~ir. Phillips: No.
1\rir. Tobriner: Has there been any testimony that anybody bought this house on catalog·ue representation~
Mr. Phillips: l\ir. Scott testified he furnished 1vlr. Dobie a
catalogue and had :Mr. Dobie interested in it. }\rlr. Dobie got
the catalogue and then followed it up by having a saleman
call.
1'Ir. Tobriner: The catalogue is introduced for the readycut grade where· houses were made by special
page 466 ~ plan.
l\Ir. Phillips: There are five statements in the
front of this catalogue I want to bring out.
l\{r. Boothe: There is no testimony that l\ir. Dobie read
that and acted on those five staterrwnts. He saw a salesman,
made his own· investigation, consulted with that salesman,
architect and superintendent of construction, a.nd chang·ed the
plans. It is totally irrelevant.
The Court: I think that. is rig·ht. I sustain the objection.
l\1r. Phillips: I would like to have it put in the record then.
Q. (Reading fro1n catalogue, page three.) "What this
means to you :
"First of all, doing· things on a big· scale implies tremendous buying power. nfass production plus this greater buying
power means extra economies, prevention of waste, not skimpin~ of materials. This in turn brings top quality at low
priCes.
"But low prices aren't enoug·h. The valuable experience
gained by the Largest I-I01ne Building Organization in the
"\Vorld, twenty-five years of it, is worth much 1nore to you .
.This twenty-five years experience saves you disappointment
.as well as money. It has shown the way, not only to lower
home building cost, but to better homes, better plans, better
construction and happier home ownership.''
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Pag·e four of the catalogue.
page 467

~

"Plans. Here at your disposal is our highly
trained staff of architects-specialists on residence desig·ning. Here also is the world's biggest library of
fine ·home plans and suggestions. Your ideas a.nd suggestions-what you want-are welcomed and made practical at
a price you can easily afford.
''Artists picture your home for you exactly as it will be.
Experienced home counselors confer with you so that you
consider every comfort and convenience that will make your
home most livable and attractive. Nothing· is forgotten. Then
the value of the completely built house is guaranteed as the
final price to you. No needed 'extras' later to 'boost the
bill'.
''Sears' two hundred million. dollar guarantee of satisfaction begins here. ''
Is that true?
A. Is what true?
Q. "Artists picture your home for you exactly as it will
be.''
Mr. Boothe: I object.
The Court: Sustained.
A. I don't believe I quite understand.
Q. Do the architects attempt to picture the house exactly
as it will be f What does that statement mean?
Mr. Boothe: "~e object to the whole line of testimony.
The Court : Sustained.
A. An artist's picture, as I recall it, would mean a perpestive; and architect's plan is a drawing and would
page 468 ~ not represent a true picture of the home.
QM ''Experienced home counselors confer with
yon so that you consider every comfort and convenience that
will make your home most livable and attractive." Is that
true or not true f
~{r.

Boothe: I object.
The Court : Sustained.

Q. ''Complete Construction. Sears-Roebuck employs the
best building tradesmen in your community. Every construction detail from the breaking- of the ground to the final flick

I
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of the last paint brush is earefully checked by Sears Engineers at each step of the .way. This insures all workmanship meeting not only your local building code, and t~,e requirements of the U. S. Bureau of .Standards, but the higher,
more advanced standards of Sears-Roebuck construction.
''Again greater values are yours-guaranteed by the entire
resources of this two hundred millian dollar institution...,'
Do they attempt to do that or not7
Mr. Boothe: I object.
The Court: Sustained.
A. They do.
Mr. Boothe: lVIay it please your Honor, in orde-r to save
time couldn't we just let Mr. Phillips take such pages out of
the catalog as he wants 1
Mr. Phillips: Only one or two more.
Q. '' Q. How does Sears-Roebuck handle the construction?.

''Sears-Roebuck engages the .be-st building. contractors in your community and supervises· all
construction from start to finish. Materials and
·worlnnanship are tested and inspected each step of of the
way to insure meeting local building eodes, as well as the requirements of the U. S. Bureau of Standards.''

page 469

~

And again, ''How much time must I spend on my building
program..''
.
''A. few hours at the start is all this is required. One order
placed with 8ears-Roebuck takes care of everything-the
plans, the rna terials, and other services necessary to the completion of your home.
"When you buy a home from Sears-Roebuck, one capable
organization handles everything from start to finish, eliminat·
ing worry, trouble and loss of time on your part.
''You -place full and undivided responsibility in the hands
of one reliable organization instead of the old unsatisfactory
method of dividing· this responsibility several ways.'~
Is that correct?
lVIr. Boothe: Same objection.
The Court: Sustained.
A. I cannot answer that entire speech with yes or no. There
must be some .qualifications.
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Q. Whether you place full responsibility with Sears, Roebuckt Does a builder place full responsibility with Sears,
Roebuck or not, the home owner?
page 470 } A. Yes, sir, the home owner places full responsibility with us.

Mr..Phillips: Any objection to that f
1\{r: Boothe: Yes.
The Court: Objection sustained and exception noted.
Q. "Ho'v do I kno'v that I 'viii be satisfied with a SearsRoebuck home?
"Because Sears-Roebuck guarantees con1plete satisfaction
and because it is actually a gTeat deal more important to
Sears-Roebuck to see that this g·uarantee is lived up to than
it is to you. The reason why is obvious. Sears, Roebuck and
Co. is a general merchandise institution whose present large
business was founded and developed on the well known guar=antee of 'Satisfaction or Your 1\Ioney back'. The Company's
continued success depends upon creating and holding the confidence and good 'viii of millions of customers year after
year.''

Mr. Eklund, I understand from the testimony of the witnesses that have been produced by the defendant that the responsibility of the house rests upon you 1
A. That is right.
Q. If it is a good job, you should get the. credit for it. Is
that rightf
A. If it is a good job, I share the credit with the workmen.
Q. If it is a bad jobf
page 471 ~ A. I am the goat.
Q. Have you inspected this house f
A. On many occasions.
Q. Are you satisfied with the house?
A. I am.
Q. Does that represent in a fair way the type of construction work of Sears, Roebuck f
A. Yes, in a fair substantial way it does 1
Q. So that the Jlouse as it presents itself today displays
the type of construction and workmanship that anyone in contracting for that priced house could expect to get. Is that
right~

A. That is right.
Q. Did this house receive close supervision?
A. Yes, it did.

{
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Q. And by close supervision would you say that the party
who is supervising it, would be fan1iliar 'vith the plans and
specifications and whether the construction is progressing in
accordance with those plans and specifications f
A. He would have to be familiar with the plans and specifications.
Q.. If he was not familiar with them he could not properly
supervise it, is that right 1
A. l\1:y answer would have to be qualified.
Q. In what way?
page 472 ~ A. You do not necessarily have to know the exact wording of the specifications to know whether
a door is being properly hung· or whether the brick is being
properly laid.
Q. That is the extent of your qualification 1
A. Practically, yes.
Q. lvir. Eklund, if you have g-ood materials and good workmanship, you ought to get a good house, hadn't you Y
A. That is right.
Q. Mr. Eklund, if you do not have one or the other, you are
not going to .get a g-ood house?
A. That is right.
Q. Starting with the ·excavation, you. refer to this excavation as a cellar. Is that an ordinary cella.r¥
A. Basement.
Q. Any difference in your opinion between a cellar and a
basement¥
A. I do not know whether a basement is a large calla.r or
a cellar is a small basement. S'mall excavation under part
of the house.
Q. Cellar?
A. Yes.
Q. In this particular house there is complete excavation
isn't there, under the whole house1
A. All portions of the house except the porch.
Q. There is an oil burner in there.
A. Yes, there is.
page 473 ~ Q. Would there have been any occasion to have
such a large cellar unless extensive use would be
·
expected to be given to that basement?
A. There are details to the basement that are advantages. ·
If you have an unexcavated portion under a part of your
house, the probabilities are you will have moisture under the
unexcavated part, and the floor joists and sub-floor are subjected to moisture.
Q. Is this a full excavation except under the porch 1
A. Except under the porch.
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Q. Did it not come to your observation, through observing
the plan~ or through l\ir. Dobie, that he. expecetd to use this
basement other than for an oil burner and wash tubs 1
~· I do not know that I would be expected to exercise my
imagination as to what l\fr. Dobie intended to use it for.
Q. Isn't it a fact that basements are used for purposes
·other than the ordinary use, different kinds of functions 1
Do you know that?
A. You can if you had sufficient head room.
Q. Is there sufficient head room in this basement?
A. It is a seven foot basement. Heating pipes go down to
this head room and seven feet is not the usual head room for
a basement used for recreation, if that is what you mean.
Q. Different parties, have meals down there1
A. That would make it for purposes of recreapage 474 ~ tion. Room in the basement, it is customary where
it is used for recreation to have an eig·ht foot or
eight foot six head room. That would giv:e you the same
head room as in an ordinary room.
Q. If 1\fr. Dobie told the architect, l\'Ir. l\Htchell, and l\fr.
Mitchell strongly advised the excavation so that the basement
could be used for social functions, was it his mistake not to
have sufficient head room, or your mistake that there is not
sufficient head room? ·
Mr. Tobriner: I object. There is no allegation in the bill
of complaints and no particular demand that this basement
was not sufficient or had not sufficient head space to be used
for recreation facilities. I subn1it J\fr. Phillips has gone far
afield in this case and is wasting a lot of time. There is no
testimony and no allegation that one of the defects in this
house is that there is not sufficient head room for recreational
facilities.
Mr. Phillips: I am claiming- now that lVIr. 1\fitchell knew
how he wanted to use it and that the dampness there makes a
difference as to how the house can be used.
The Court : Confine your alleg-ations to that.
Mr. Phillips: I am not clahning that there is not sufficient
overhead space. I asked 1vfr. Eklund why he made a remark
that this 'vas a. cellar.
The Court: Suppose he did.
1vir. Phillips: If it is a cellar, there is a differpage 475 ~ ent type of construction that would be used in a
cellar than in a basement that would be expected
to be used for different functions. He made the remark with
respect to the door in the cellar that they had put a door up
without any windows in the door.
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The Court: And J\.fr. Dobie objected to that and he put a
glass .door in.
Mr. Phillips: Yes, sir.
.
The ·Court: I do not see what connection your question. has
with the case.
1\!Ir. Phillips : This is the first time I knew there was any
question about having· sufficient head space. I do not know
·whether that i§! true or not true. In the bill of complaint it
is alleged that these plans ·were drawn by Sears, Roebuck
and they vouched for the accuracy of them. ·
. The Court~ You are bound by your bill of particulars that
you furnished to counsel. Is there anything in that bill of
particulars about head roomY
Mr. Phillips: No I am not making a point about that.
The Court: Any point raised as to Sears, Roe buck not furnishing· anything?
Mr. Phillips: Only to this extent, about the brick in the
basement walls.
The Court: That is in your bill. I sustain the objection as
to the head room.

Q. Now, J\'Ir. Eklund, did you or any one on behalf of Sears, Roebuck, make any inspection or investigation as to the soil?
A. Yes.
Q. 'What type of soil did yon find there Y
A. Heavy clay with some sand:
Q. That is a type of soil not susceptible to holding moisture very long 1
A. Oh, yes, that soil will hold moisture for a very long
time.
Q. Did you take any extra precautions in view of the fact
you thought the soil would hold nwisture a long time to see
that this basement was going to be dry1
A. We did.
Q. What were the nature of those extra precautions?
A. We had all our waterproofing done by the job; agreement to do it for a stated s-q.m for stated job, viz, a wat~r
proof parging over the ·entire basement and an asphalt coating over the par,ging below grade. When the initial pargin,q
was placed on the outside foundation, we insisted that it be
thickened up. In some places the parging is a full inch thick
and that is rather unusual.
Q. When was the first time you inspected the job f
A. After the excavation had been done and before the footing. trenches had been dug.
Q. After that when was the next time you inspected the
job'
page 476}
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A. After the footings had been poured and the brick dumped
on the lot, the brick later used in the foundation.
page 477 ~ Q. The occasion of your going there then was
when Mr. Dobie called you up and told you salmon
. brick ·were on the job?
A~ In some way, I do not exactly remember how, it was
brought to my attention that ~Ir. Dobie objected to the presence of certain of the bric.k on the job site. •
Q. Do you know how tnttch the brick cost you t
A. Between seven and eight dollars.
Q. Do you know how much in estimating the cost of this
·brick, the estimator allowed for the brick in this foundation·f
A. Probably between seven and eight dollars.
Q. So that would you say 1\fr. Dobie was in error if the
·arc4itect, ~Ir. 1\1itchell, said the brick would be approximately
eleven dollars a thousand 1
A. I would not be in a position to make a statement as to
that.
Q. When you saw these brick, did you direct any one to
have them segregated 1
A. I directed ~Ir. Broadhurst to throw aside any brick
that looked objectionable.
Q. And how would you tell the difference between hard and
soft brick?
A. Dropping it.
Q. Any other way?
A. Color is some indication.
Q. Any other way f
page 478 ~ A. The co~dition of the corners supposedly.
Q. Are you familiar with the bill of complaint
and the answer :filed in this case 1
.A.. I have seen both. I have not seen the answer; I have
seen the bill.
Q. The bill alleges that soft brick were used in this foundation and the answer says: ''The defendant states that it was
understood that used brick, that is brick previously used in
other buildings, could be used in the foundation walls where
it can be suitably used, it being· obvious that soft brick could
not be taken from another building·, cleaned off, and put on
another job." Is that answer true or not?
A. Yes, that answer is true.
Q. Would you say that is an indieation that a hard ·brick
when you can take it from one building, clean it off and put it
in another job!
A. Oh, no.
Q. Is that rig·ht or not?
A. Substantially correct. If you wanted to delYe into your
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theory, you can take the softest brick made, carefully remove
it from its mortar .bed, and place it in another building. That
is pure theory though. In actual practice it probably would
not be true.
Q. Why couldn't you if that brick had not be
page 479 ~ used where the moisture has not come in contact
with it?
A. The actual operation of wrecking is different. Those
buildings are wrecked with a pick axe and steel-bars and they
are handled exceedingly rough; handled by common labor and
the actual operation of removing n1ortar from tpe brick, take
the brick in ·hand and strike it smartly with a hatchet. They
are subject to considerable strain and soft brick would disintegrate under that treatment.
Q. On direct exan1ination you stated these soft brick were
segreg·ated, several thousand of them, I do not know whether
you said thirty-five hundred or four thousand. I-Iow many
were there?
A. I do not know.
Q. One brick man saici thirty-five hundred or four thousand.
A. I do know ~fr. Bishop, the original seller of the job,
brought in four thousand. l-Ie allowed the brick we had discarded and brought us an additional four thousand brick of
the proper hardness.
Q. Yon said there was only one reason why this brick was
not used in that foundation-because 1\IIr. Dobie complained
and the policy of the company is to please the home owner?
A. The reason I said that is that on my inspection the
brick ~ir. Dobie said were salmon were shown to me bv lVIr.
Broadhurst, and they did not look to n1e like salmon brick. I
consider that a large number of the brick we discarded could
have -been used in the foundation.
page 480 ~ Q. W onld you say there were any in the foundation wall today¥
A. No salmon brick in the wall today.
Q. Can you tell the Court why those basement 'valls were
coated with a cement or some kind of a cement after this
suit was filed¥
A. I do not recall that the walls were covered with cementico after the suit was filed.
Q.. You do notf
A. No, I do not.
Q. 'iVhen were they covered?
A. By the painter at the conclusion of his painting and it
was a part of his job to put a coating of cementico on.· It "Tas
called for in a memora~da handed me by J\,fr. Nash of items
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sug·gested to be done on the job and not incorporated in the
specifications.
Q. Did you see the walls from the tin1e the painter left the
job up until the time the suit was filed 1
A. I am in some doubt as to the date of the filing of the
suit.
Q. February twenty-fifth 1
A. I cannot actually state I saw the walls, but I believe
the Cementico was on the walls before that date. I believe the
Cementico was placed on the walls in the month of Jan nary,
about the middle of January.
Q. Yon never saw it?
.A. Lcannot state that I saw them on such a
page 481 ~ date.
Q. Mr. Eklund, 'vhy was the chimney put on
the outside of the house Y
A. For structural reasons.
Q. Do you disagree with the architect?
A. Not a disagreement, no.
.
Q. You say for structural reasons. What are those struc.
tural reasons 1
.A. In a brick veneer house, the strength is in the framP
of the building·. The brick veneer carries no 'veight except
itself; does not carry any roof load, merely acts as a veneer
and decorative and insulating agent.
Q. This chimney was changed and put on the outside and
M1-. Dobie was not asked about that 1
.A. He was not.
Q. Why wasn't he?
A. The change waR con~C?um.a.ted by myself. It was a relatively unimportant feature 'vhether or not the cl1imney was
eight inches or sixteen inches outside of the wall, does nof:
represent to me any rel~tive degree of importance.
Q. It does not Y
A. It does not.
Q. Does it make any difference whether the party is interested in having a bookcase on either side of the chimney f
A. Placing tl1e chimney on the outside of the building
.
does not intefe-re with the bookcases. The chim·
page 482 } ney breast was recessed for bookcases and they
could be placed in the room. The matter of the
chimnev outside of the building does not prevent bookcases.
Q. Why was it not so arranged 1
A. Because in my initial conference with Mr. Dobie on the
job, which I have already testified to, when the Colonial
mantel w·as handled and its positio~ on the wall.
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Q. Does that preclude the practicability or probability of
bookcases whether it is a Colonial mantel or brick mantel 1
A. Because the Colonial mantel placed flat against the wall
without the use of a breast.
Q. Why was that done if Mr. Dobie said he would rather
have a Colonial mantel than a brick mantel and have the
same projection?
A. The point covering the breast was mentioned; the point
of getting additional room in ·the room was mentioned also
and the upshot of my conference with him was to confirm the
fact ·that the Colonial mantel was to be placed flat against
the wall.
Q. That is a ne'v interpretation Y
A. Not to me.
Q. The change than was from a brick mantel to a Colonial

mantel?
A. The change was handled by myself and Mr. Dobie.
Q. The change in this case was handled by you and 1\'Ir.
Dobie?
page 483 ~ A. That is right.
Q. As to whether it was to project on the inside or not?
A. That is right.
Q. Your understanding was there 'vould not be any room
for bookcases Y
A. The bookcases did not enter into the discussion at that
particular time.
Q. They 'vere on the plans. Did you ask Mr. Dobi-e if he
still wanted. the bookcases?
A. At the time I spoke to Mr. Dobie, I did not know
whether a briclr mantel or wood mantel was on the plans for
.the job, and I had no plans there and I was not familiar
with every detail contained therein.
Q. So that this chimney was put on the outside without
any request, consent or approval of Mr. Dobie at the timet
A. That is right.
.·
Q. Then there was a discussion subsequent as to whether
there was to be a brick or Colonial mantel, either one or the
other could be put in there f
·
A. Yes, sir, with a breast.
Q. That was not done?
A. That was not done?
Q. There was no projection?
A. Projection eliminated as a result of this conversation.
Q. Mr. Eklund, going back to the basement
page 4~ ~ walls, the plans there provide for two slate
.
courses in the basement walls t
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A. I do not they were put in~
Q. Why not~
A. That I cannot say. I know slate was on the job and
available for the slate courses.
Q. If there had been close supervision, they would have
been put inY
.A.· Yes.
Q. What does your man mean "rhcn he says, ''I didn't put
it in there because I did not receive any instructions''!
"\Vhat does he mean by that Y
A. Probably what he says.
Q. What he supposed to get any instructions or supposed
to follow the plans?
A. Supposed to follow the plans in co-operation with his
· brick supervisor, Mr. Broadhurst.
Q. Would you say that was a serious defect!
A. No, sir.
Q. What is the object of a. slate coursei
A. Slate in the foundation 'valls is to prevent capillary
movement of moisture from the base up through the foundation.
Q. So that if slate is put in, to some extent it 'vill obviaTe
the dampness which may appear in the walls Y
A. Some.
page 485 r Q. Does not the District of Columbia Building
,
Code require slate to be used Y
Mr. Tobriner: I object.

A. Yes.
Q. What is the ob3ection to the use of soft brick in tlu~
foundation wall?
A. The objection to the use of soft brick is that brick
of sufficient softness will disintegrate in the action of wa.tel':
it is a characteristic of salmon bric-k that it is not sufficientlv
burned.
~
Q. So that the use of soft brick in foundation walls is
condemned?
A. Yes.
Q. If there are any soft brick in these foundation walls
it is bad, isn't it Y
A. Tha.t is bad.
Q. :Mr. Eklund, getting up to the brick veneer, are you
familiar with the Hy-tex pressed brick?
A. Yes, I have used it on several occasions.
Q. W11at is your experience with them?
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A. I no longer use the brick within the range of No. 1
red, the Hy-tex 'Vashington Colonial and also a WakefieJd
Colonial. They are practically the same brick with a little
different face treatment.
Q. The 1-Iy-tex pressed brick is not a. hard brick?
A. No, not as you would describe a fac.e brick
page 486} as being a hard brick. A -hard brick as you con-.
struct it does not absorb moisture from the mortar but this brick does absorb moisture.
Q. Did you kno'v this at the time this house was started?
A. That is right; I did know it.
Q. Did anyone advise Mr. Dobie not to use that brick?
A. ~Ir. Broadhurst advised him not to use the brick on
account or the joint.
Q. Advised whom~
A. Mr. Dobie.
Q. Advised him before or after?
.l\.. Before. I am saying that from my conversation witl1
Mr. Broadhurst.
Q. Did you advise !vir. Dobie not to use it?
A. No, I did not.
-·
Q. vVhat kind of a joint was to be used Y
A: Narrow one-quarter inch joint.
Q. White stainless cement 1
A. I think so.
Q. Why wasn't that used f
A. Because of the brick selected. As I have already outlined we were requested to use a cheaper brick than the
· brick originally specified. vV e had specified a $32.00 double
pressed brick. Before the contract wa·s conswrnated the brick
selected was changed and there "ras no change made in the
specification and the quarter-inch joint 'vas alpage 487 ~ lowed to remain in the specification, so it was
obvious tl1at using a soft brick, a quarter inch
·joint would be difficult in. obtaining.
Q. Did you tell Mr. Dobie that?
A. No.
Q. vVhy not Y .
A. I did not have the opportunity.
Q. If he asked for something and you did not think he
could get it, didn't you think it was your duty to tell birr1?
A. In the co'nsumation. of a deal there are a multitude of
details. It is plainly possibly that one detail can slip. II~
should have been so advised. He was before the brick was
actually laid on the job.
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Q. He was so advised that he could not get the joint he •
wanted¥
A. ·Yes.
Q. By 'vhom?
A. By }r{r. Broadhurst.
~{r.

Boothe: Mr. Broadhurst has so testified.

Q. Mr. Eklund, do you know any reason why these bricks
could not ·be laid so that you can get a one-quarter ineh
joint?
A. I do. A bricklayer has a course of brick. He lays a
batch of mortar and probably lays five brick on this bed of
mortar before he trues up his edges. It is characteristic
that when brick are laid in a mortar bed, the mortar is very
elastic. If you use a brick that absorbs moisture,
page 488 ~ certain degrees of the moisture are pulled fron1
this elastic mortar into the brick and the mortar
becomes hard very rapidly with the result that you cannot
work the brick down into the joint required to make a quarter-inch joint, a joint exceedingly difficult to obtain with a
brick that is soft.
Q·. If I should take you out and show you a number of
houses where this same brick had been laid with a one-eighth
joint, what would you say then?
· A. I would say if you would show me that, I would say it
could be done.
:J\IIr. Phillips:. I will take you out and show yon.
The Court: Mr. Pliillips, I will have to ask you to find n
stopping place as I must leave.
Mr. Phillips: I am not anywhere near through. I will stop
here.
The Court: Very well, 've will adjourn until 'rhursday.
June 17, 1932, at 10 A. M.
page 489 }-

In the Corporation Court of the City of Alexandria, Virginia.
IN EQUITY NO. 4028.

Charles C. Dobie, Complainant,

vs.
Sears, Roebuck & Company, Defendant.
Testimony in the above entitled case was taken before
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The Honorable William P. Wools, Judge of the Corporation
Court of the City of Alexandria, in the Corporation Caurt·
Room, Alexandria, Virginia, on June 16, 1932, between the
hours of 10 A. M. and 4 P. M.
Present: John Barton Phillips, Esquire, Counsel for
Complainant; Gardner L. Boothe, Esquire, _Walter N.
Tobriner, Esquire, Counsel for Defendant.
page 490}

Thereupon,

OSCAR A. EKLUND,
· being recalled for further cross examination, further
:fies and de-poses as follows:

testi~

CROSS EXAMINATION CONTINUED.

I

L

By Mr. Phillips:
Q. Mr. Eklund, did Mr. Nash ever give you a memorandutn
in respect to a change in the stairway or fireplace 7
A. No, he did not.
Q. He did not Y
A. No, he did not.
Q. Sure of that?
A. Quite positive.
Q. Mr. Nash on his examination when he was on the stand
said he did give you a memorandum in connection with the
stairway.
A. Possibly he referred to a conversation, but I am quite
sure I never received a memorandum concerning the stairway or fireplace.
.
Q. He is mistaken about that t
A. He may have been. I am fairly positive.
Q. Were any extras ordered for this house 7
A. One extra concerning the underground electric servic{).
and I believe we quoted Mr. Dobie verbally that the cost
of .the underground electric service would be forty dollars.
and this was accepted verbally.
Q. So far as the construction of the house, there werP
no extras whatever Y
page 491 } A. No, I believe not.
Q. That was rather an unusually condition for
a party building a house and not asking for any extras Y
A. We did make som-e concessions in the way of extras.
· Q. What wayY
·
A. Some floor, for instance, in the attic more than was
called for,. That I doubt could be called an extra. No
extra to the contract made.

Supreme Court of Appeals of Virginia.

328

Q. Did 1\Ir. Nash tell you, ~Ir. Dobie had been complain-ing to him about the way the work had been going!
A. During the early three-quarters of the job, always expressions of satisfaction up to that time.
Q. Three-quarters of the job Y
A. Roughly approximating the reception of Mr. Dobie's
letter to Philadelphia office, not until that time were coniplaints made.
· Q. You say that ~Ir. Nash told you about the complaints'!
A. That is right.
Q. You said an open stairway is not any more expensive
than a closed stairway. If :.M:r. Nash said it was, is he right
or are you right 7
A. Did I make that answer to a question 7
Q. Yes.
A. I would like to have it found if you please.
~ir.

Tobriner:
~

Calling attention to the record.

Q. Mr. Eklund, in your testimony on dirert
exan1ina tion you said, ''The expense of one would
offset the credit of the other". Now I ask you the question,.
is an open stairway more expensive that a closed stairway!
A. That is a general question that could not be answered
by yes or no. You can build an open stairway that has
·an incalculable cost. A closed stairway, as a rule, would be
less expensive.
Q. Wouldn't that be applicable to this case 7
A. In this case it is not.
Q. vVhy isn't it?
A. The elimination of the material not used in the open
stairway did not more than offset the cost of the additional
maj;erial used to make a closed stairway. It was a simple
open stairway that was eliminated.
Q. Simple open stairway?
A. That is right.
Q. Mr. Nash testified that you told him that with a Colon.jnl
:fireplace that ~h·. Dobie w·ould get bookcases and 'that he
conveyed that information to l\1r. Dobie. Is that right or
not?
A. Is it right that l\1r. Nash conveyed the information
to }.fr. Dobie?
Q. No, that you told ~[r. Nash that he would get bookcases with a Colonial open :fireplace Y
A. That would he correct unless ~fr. Dobie would be satisfied with a heavy fireplace breast. There is not
page 492
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four inches and that is not enough reveal
to· lay a bookcase recess.
Q. Are there not plans in your catalogs of Sears, Roebuck
and Company showing Colonial fireplaces with bookcases on
the sidef
A. Probably.
Q. \Vhy wouldn't that be applicable here V
A. Bookcases could be added at this time.
Q. At that time?
A. The bookcases could not have been put into a complete
recess. One end of the bookc-ases would have extended into
the room and beyond the face of the mantel.
Q. Did I understand, 1\{r. Eklund, on direct examination,
the question was asked you and you said it did not make any
difference at that tin1e between the chimney being on the
outside or not, you could put a Colonial fireplace in and give
those bookcases¥
A. Not a Colonial fireplace, no, sir.
Q. You did not say that?
A. I do not believe I said that. I said the brick or Colonial
fireplace could be put in up to the time the bricklayer installed the fire brick or brick facing. I do not believe that
is a condition of fact. We could have built the breast for
the brick mantel or Colonial mantel up until the time the
bricklayer completed the- fireplace. Either was possible.
Q. You said on direct examination that you
page 494 ~ were very much surprised that Mr. Dobie was
displeased about the jobf
~
A. I was because of the apparent perfect harmo~y we hau
had up until the time of his writing the letter of Novembor
27th.
Q. May I refresh your memory; Mr. Dobie complained
about the soft brick f
A. At the early part of the joh he requested us not to use
salmon brick.
Q. Did he ask you not to use it 1
A. Not to use saln1on brick.
Q. Didn't you tell ~Ir. Dobie that he did not know anything
·
about soft brick¥
A. I would not make any such statement to any owner.
Q. You did not tell him that¥
A. No, I did not. ·
Q. At the time the areaway to the basement was erected,
the walls, .not the steps, and old brick had been used on the
facing, did Mr. Dobie complain to you about that¥
. .~. I did not learn that old brick had been used until lVIr.

330

Supreme Court of Appeals of Virginia.

Simpson in a conversation with one of our force. He had
sent the Hy-tex brick out and Mr. Dobie requested an additional two hundred brick delivered outside of the face brick
already delivered. ~Ir. Dobie called Hy-tex and they furnished the brick rather than have au argun1ent and our bricklayers put the facing of I-Iy-tex on the inside of the areaway
walls.
Q. "\Vhy was that arrangement made on the
page 495 ~ outside of the office?
.A. He did not communicate with me. He may
have with some one in my office, but not with me.
Q. Isn't it a fact that he communicated with you and you
told him a certain number of brick has been ordered for
that job and that if he 'vas going to get any more, he would
have to get them himself?
A. No.
Q. You deny that?
A. Yes.
Q. You made reference to a bath bib?
A. Yes.
Q. Mr. Dobie called your attention to the bath tub because
it was a right-hand fixture tub 'vhen the plans provided for
a left-hand fixture T
·
A. No, that is not my recollection of my conversation with
Mr. Dobie. Mr. Dobie expected and had been told by our
salesman that a five foot six tub would he furnished and a
five foot tub was on the job as called for in the contract and
specifications and plans-all showed a five foot bath tub.
Q. You are thoroughly familiar with those plans?
A.. Not thoroughly.
Q. Yon are familiar with them to a sufficient extent to say
whether it was a five foot six tub or a five foot tub?
A. I scaled the plans during the conversation
page 496 ~ with 1\{r. Dobie and determined a five foot tub
was shown.
Q. Did those plans provide for right hand fixtures or left
hand fixtures ?
Mr. Tobriner: Show him the plans.
Q. If you recall T
A. That is rather a technical detail.
refreshed with a view of the plans.

The witness handed a set of plans.

I ·would like to be
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A. Continued. The set of plans signed by Mr. Dobie
showsQ. Are they the final plans 7
A. That is it: the original plans not correct. It shows a
left hand corner tub with right hand over-rim fixtures, which
is exactly 'vhat is in place.
Q. Left hand corner tub 7
A. Yes, with right hand over-rim fixtures on a left hand
corner tub.
Q... Aren't they numbered, these tubs 7
A. What do you mean 7
Q. In the catalogue t
A. Yes.
Q. Do the specifications refer to a number?
A. The plan shows a nomenclature tub, that is the tub that
is in; the :fixtures of the tub clearly marked; left hand corner
tub with right hand over-rim fixtures.
page 497

r

Mr. Tobriner: May the record show tha.t the
plans from which the remarks ar·e made is Complainant's Exhibit No. 2 f
·

Q. Mr. Eklund, do you know whether or not a plumbers'
trouble door is call9d for in the specifications Y

Mr. Tobriner: I object. Ther is no allegation in respect
to a plumber's trouble door either in the bill or in the particulars of demand. It is beyond the scope of cross examination.
Mr. Phillips: If Your Honor please, I am not complaining about tl1at. The only question is this: Mr. Dobie did
eall ~Ir. Eklund and call his attention to the fact that there
is a left hand tub. The Matter of operation. That is the
only point I have in mind. Not that the thing is not there but
that is the reason why the tub was taken back.
Mr. Tobriner: What has the plumber's trouble door have
to do with it Y
Mr. Phillips: A trouble door is used where there are left
hand fixtures and not used where there are right hand fixtures.
Mr. Boothe: No allegation in the bill of complaint or bill
<>f particulars.
·Mr. Phillips: No complaint now.
The Court: You will have to approach that in another way.
.Sustain the objection.
Mr. Phillips: The specifications show it.
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Q. Mr. Eklund, do you lo1o'v why 1\fr. Nash 'vas so n1uch
disturbed about the trouble ~Ir. Dobie was having with this
house, that he 'vas afraid it was interfering with
page 498 ~ his business Y
A. Yes, 'Mr. Nash frequently told us that the
. sale of other houses hinged upon this deal.
Q. And about the trouble that he 'vas having with it?
A. Yes. Please note that the trouble referred to or any
trouble he referred to was at the latter one-quarter of the
deal, after Mi.·. Dobie's letter of November· 27th was received.
Q. Mr. Eklund, are you experienced in brick work?
A. I have never laid a brick in my life. However, I have
1Jeen in the presence of bricklayers and erected brick dwellings for the better part of my life~
Q. "'"Tere you familiar with Hy-text pressed brick prior to
the use of them on this johY
A. I had never used the No. 1. Used brick made from the
same base material-Washington Colonial and Wakefield Colonial.
Q. When you say that this brick cannot be laid in a q·uarter-inch joint, you are basing that on someone else's information, not yours Y
A. That is right. Basing it on information I had and on
information received from 1VIr. l\1:illard Broadhurst that soft
brick are difficult to lay in thin mortar joint because of their
water-absorbing tendencies.
Q. Would you say the brick used on the exterior of these
walls are softer that those in the basement 'valls?
A. The brick used in the outside veneer is softer than many
of the brick used in the foundation.
page 499 ~ Q. In this particular job?
A. In this particular job, yes.
Q. So that you, althoug-h you say you· are not an experienced brick man, have a different opinion that l\{r. Simpson and 1\Ir. Elliot, and 1\Ir. I-Iaslett, a brick mason, 'vben you
say that is not a hard brick?
A. You cannot gainsay the fact if you can scratch with
~some ease with a knife point brick in the veneer and unable
to scratch some of the bricks in the basement walls, the
bricks used are softer than some of the bricks in the basement.
Q. Would this brick used in the veneer be a suitable brick
for a foundation wall?
A. Yes, sir, it it? not a salmon brick and only salmon brick
a.re condetnnable in a foundation.
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Q. What is the difference between salmon and hard brickY
A. Degree of burning an~ hardness.
.
.
Q. What is the difference between salmon brick and soft
brick?
.
A. Degree of hardness.
Q. Between salmon brick and soft brick Y
A. That is right.
Q. Salmon brick softer than a soft brick?
A. Soft brick and salmon brick are not synonymous.
·
Q. They are not 1
page 500 ~ A. No, they are not. You may have a soft
brick that is perfectly good for underground
foundation and used there. It is not a salmon brick. A salmon brick to the extent of my knowledge totally disintegrate
in the action of water.
Q. Will a soft brick disintegrate under the action of water.t
A. Not necessarily.
Q. You are testifying of your own experience~
A. Yes.
.
Q. And that experience varies with a brick man when he
says soft brick ·will disintegrate Y
A. If the soft brick is a salmon brick, it will. How-ever,
you can take face brick, take the brick in that veneer, that is
in my mind soft brick. A. hard brick is so hard t.hat it is impossible to cut it 'vith a knife blade.
There are degrees of hardness and softness and somewhere along the line you have got to set up a, line of demarcation. Soft brick are softer than those ordinarily used for
face brick. Soft face brick and hard face bric~; soft common and hard cmnmon. Arch brick, 'vhich is. :the brick
almost entirely used in foundation, is a hard common brick.
The brick grading rules I have seen sho'v different degrees of hardness in the kiln, grading all the way from very
soft, salmon, soft, soft medium, hard medium, and hard.
You have to be a brick expert to determine where one starts
and the other stops.
page 501 r Q. ....t\.re you a brick expert y
A. I am not.
Q. Are soft bricks in foundation walls good or bad Y
A. Salmon brick are bad ; soft brick m~y be permissible.
Q. ~{ay be permissible 1
A.. May be permissible.
Q. When J\{r. Earl Broadhurst, the brick supervisorA. Mr. Millard Broadhurst.
Q. When Mr.· Millard Broadhurst was on the stand, the
~question was asked if any soft brick were in that founda-
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tion, was it good or bad and he said bad, what did he mean by
that?
A. Soft brick if they are salmon brick, but most architectural specifications allow a pennissible ten per cent soft
brick.
Q. ~fr. Eklund, there have been eight men who have been
on that stand testifying in respect to brick and you are the
1i.rst one saying there is a difference between soft brick and
salmon brick. Do you know why this is~
A. No.
J\tir. Tobriner: That is not so. Look at Colonel Oehmann 'R
testimony.
Q. :1\tir. Eklund, is a good test to determine whether a brick
is soft or hard, if you can scratch into it Y
A. No, that is not.
Q. That is not the test?
page 502 ~ A. No.
Q. Then you would d€termine the test by looking at the brick?
A. If I wanted to convince myself, I would give it the imm€rsion test and breakage test. If I 'vere still in doubt, I
would send the brick to the Bureau of Standards.
Q. Are those bricks all good in the foundation wall?
A. Those bricks are all permissible brick.
Q. All good?

1\{r. Boothe: He said all permissible brick.
Q. Mr. Eklund, Colonel Oehmann testified as a witness for
8ears, Roebuck and -he said that he 'vas sent there to find
out whether salmon brick were used in the foundation '\vall.
He said in one place out of fifty he detected nine and he could
easily detect those by scratching with a knife.

Mr. Tobriner: Colonel Oehmann did not say anything of
the kind. Your inference 'vith ~Ir. Eklund is that there are
nine salmon bricks in that wall in an area of fifty. Let us
read the testimony.
"What was the result of your examination, Colonel Oehmannf
A. An average of fifty brick in these various areas.
Q. Fifty br.ick in these areas?

-
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A. Fifty bricks; there were hvo bricks in one area that
were questionable, and another had three and one wall had
· nine. They ·were easily detected and scratched
page 503 } with a knife..
''What to you mean by a certain number of
bricks were questionable 7
''They were not as hard as the others in that building.
"Q. Would you definitely testify those bricks you .speak
of as salmon bricks'
''A. Not such sahnon brick as would not be permitted in
the walls, they were second hand bricks used in the walls ;
they had been torn down and handled a great deal; they appeared to be used brick, but showed good, sharp corners.''·

That is the exact testimony..
Q. Mr. Eklund, would you say that that was a soft brick
if the condition existed as Colonel Oehmann testified, that
he could easily scratch them?
A. That would indicate a degree of softness.
Q. What is the objection to soft brick?
A. There is no objection to soft brick if they are not the
.type of brick that will disintegrate in 'vater.
Q. Isn't there an objection to soft brick if they retain
moisture?
A. Any brick will retain and take up a certain amount of
moisture?
Q. If it holds more than the ordinary brick!
A. The softer the brick, natut·ally more water it will hold
or absorb.
page 504 ~ Q. You usually classify brick as hard or soft?
A. No.
Q. You do not?
A. No. I have looked up brick grading rules. Some kilns
have three classifications for common brick, soft, medium
and hard. In another brick kiln, I found as many as five
classifications for soft brick, and still a third, they classify
common brick in as many as seven classifications-salmon,
soft, soft medium. and so on. Therefore, there seems to be
some variation in brick grading rules.
Q. When you passed upon these bricks out there, you were
quite technical as to whether they would go in one classification or another?
A. I was not technical. I gave instructions to Mr. Broadhurst to cast out any brick objectionable to :1\{r. Dobie. I
satisfied myself with the information Broadhurst furnished
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me and with the inspection of the job, all the brick discarded
could safely have been used in the foundation wall. We
discarded them because Mr. Dobie objected to them, -not from
structural reasons. As it happens some. of that brick has
been used in a house. of one of the labor bosses, the retaining
walls.
· Q. The only reason why four thousand bricks were ·taken
fr.om that place is that Mr. Dobie complained about them
arid you wanted to satisfy him, but in your own mind you were
satisfied they could go in the foundation Y
A. Satisfied' in my own mind. In any shippage 505 ~ ment of brick some have been discarded; brick
which is downright salmon brick is discarded.
We never use salmon brick in the 'valls consciously. Breaks
too quick.
Q. Mr. Eklund, did you see those brick veneering walls tied
into the frame structure Y
A. I made frequent inspections of the job and I always saw
some indication of brick ties.
Q. How· was this wall tied Y
A. Tied in with spikes driven into the sheathing and studding.
Q. When the spike 'vas driven in, as I understand from Mr.
Broadhurst, the head would be flattened t
A. I have spoken to one of the bricklayers on the job. He
has told me because of the diameter of the head, it was
necessary to flatten the head so that it 'vould not hold the brick
and make the mortar course unduly heavy.
Q. The nail would be driven in the siding and when it was
in there, a hammer would be taken to flatten it 7
~fr. Tobriner: No testimony about that.
1\'Ir. Phillips: ~fr. Brown testified that they drove the nail
into the siding and flattened the head.
- Mr. Tobriner: Will you point that out. I would appreciate it.
The Witness: It would be foolish to try to flatten a nail
head when it was above mortar.
page 506 ~ Mr. Phillips: (Reading) ~fr. Brown, on direct
examination,
· '' Q. Will you describe for the Court, the method of tying
those spikes in~ A. You drive them in the frame work and
mash the heads down, about sixteen inches apart."
Mr. Tobriner: There is no statement in that testimony
·that the nails were first driven in and then mashed down. ·
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Mr. Phillips: W11at does it mean Y
Mr. Tobriner: The heads mashed down does not necessarily and properly infer that the nails were driven in and
then mashed down.
Mr. Boothe: A matter of physical impossibility.
The Court: You are looking at something some one else
said. Quote what the record says he did testify to and then
proceed with the cross examination.

Q. Mr. Eklund, sixteen penny nails were used to tie those
walls?
A. Sixteen penny.
Q. Is that the kind of nails used 7 (Handing the witness
a nail.)
A. Yes.
Q. What would be the practice in that respect? Would
the head be mashed down 7
A. Yes.
Q. If that was mashed down after being driven in the
siding, it would have to be hammered on the
·
page 507 ~ brick y·
A. Yes, it would. That is manifestly an impossibility.
Q. Then will you please tell me why you didn't use nails
without heads?
A. Would not have any anchorage. The anchorage is
entire- dependent on the head.
Q. After the head is mashed down 7
A. Tl1at is right. It must be larger at the end of the nail
or there will be no anchorage, and if you inash down two
sides, you are still not sacrificing anchorage, you are sacrificing the width of the 1notar joint. The point is he cannot
have a nail holding up the brick he will place ahove it.
Q. l\Ir. Eklund, do you know whether large tying plates
were delivered to the jobt
A. Large typing plates that we call "T" anchors?
Q. Yes.
.
A. ''T" anchors were delivered on that job absolutely in
error. "T" anchors are a metal anchor used normally in a
solid brick wall a:nd cannot be used in a veneer wall.
I tried to discover ho'v and 'vhy they were delivered. They
"rere ulthnately used on the job they were ordered for. They
lay on this job, probably due to a material man's error of
delivery, until ~ve discovered it and had them removed. They
could not have been used on this job because of the fact
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this is a brick veneer job, and a '' T '' anchor cannot be used
in such a structure.
_page 508 r Q. In making your inspection of the building,
did you ·endeavor to ascertain the cause of the
irregularity, if there is an irregularity, in those window
sills Y
A. Why the only endeavor I made to determine any irregularity was after my attention was called to it by ::1\'lr. Dovie
in a Sunday afternoon conference which followed 1ir. Dobie's
letter of November 27th. There was an apparent irregularity in a casement window. The sill was completely removed. No irregularity in the top outer edge on the other
sills. There was an irregularity on the bottom edge, but that
is normal.
Q. 1\tir. Eklund, if it is a fact that the tops of those sills
are not even, would you say the irregularity on the bottom
of the sills was caused by workmanship or the brick?
A. That is a bit involved. If there was an irregularity
on the topQ. If they are not even on top?
A. That would be improper workmanship.
Q. Did you endeavor to ascertain whetl1er that was really
a fact?
A. I did.
Q. As a result you found they 'vere even on top?
A. They were even on top. You must take into consideration 1rade allowances but they were uniformly even.
Q. If they are. not uniform today, they would not have
bee!l uniform when yon examined them 1
pag·e 509 ~ A. That is right.
Q. If they are not uniform today?
A. If they are not uniform today. You cannot set a bricl{
sill except reasonably in a plane surface. ~hat should satisfy
thP. conditions of the job.
Q. If you take a rule and put it on one· end of the windo·w
sill and it is so irregular that there is a space approximately
a half inch at either end of the sill between the brick and
the rule?
A. I do not know fr01n wl1at point you are measuring.
Q. From the brick on the end of the window sill, top surface, putting a rule flush with that and within that rule, less
than thirty-six inches, there would be a variation at either
end of approximately half inch or three-quarters of an inch?
A. Where are you measuring from-outer. corner to what
other pointy·
Q. Corner on the opposite end of the sill, top surface f
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A. Top measurement over all greater or less than bottom
measureY
Q. The rule would not lay flush on the sill owing to· the
irregularity of the sill, it would necessarily be a diffe·rence
of half an inch or three-quarters of an inch at either end.
A. I must be singularly obtuse. I still do not get the point.
Q. Take the top of the windo'v sill; this is the top of
the window sill ;. this is the end brick. If you put
page 510 r that rule there·, that rule· should lay flush along
the brick!
.A.. What do you mean, flush?
Q. Any space between the rule and the brick f
...~. I swear I do not know.
Mr. Tobriner: May I make this suggestion. It seems to
me this is all a matter of demonstration on the spot. Your
Honor can see just as well as the witness can testify. We
might save time.
Mr. Phillips: I am not asking the witness anything I cannot show there.
Mr. Tohriner: Would it not be easier to demonstrate
there!
l\1r. Phillips: I want to know how much he has inspected
the job.
Mr. Tobriner! lie has testified he· has inspected it.
~Ir. Phillips: I want to find out to 'vhat extent he has
inspected it.
1\{r. Tobriner: If you want to know if he has laid a rule
<>n there, ask him.

Q. J\!Ir. Eklund, you have a sill of brick on edge?
A. Roller course of brick.
Q. If you have a row of those bricks there, and you put.
a rule on the top edge of that sill, should that rule be flush
'vith the brick running along the sill?
A. In other words. if you put a rule on it, it should strike
each brick, is that what you mean Y
page 511 } Q. That is right.
A. Not each brick. If you strike the brick
reasonably close with your straight edge that whould satisfy
the -requirements of the job. If there 'vas a variation of one
incl1, half inch or three-quarters inch. that would not be
good workmanship.
Q. That is all I want to know.
A. I thought you were using the rule as in instrument of
measurement rather than a straight edge.
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Q. Mr. Eklund, if there is any variation in those brick
courses to an extent of half an inch or three-quarters, is that
good .or bad f
A. ,variation of three-quarters of an inch, one larger than
the othert
. · Q. Half inch f
A .. That would not be good workmanship if there were a
variation of half inch, one larger than the other by half an
inch, that would not be considered good workmanship.
Q. You agree with me that one course of one-quarter inch
joint and another at three-quarters inch is bad workmanship¥
A. If they are immediately adjacent to each other. There
might be conditions where a joint was one-quarter inch a.nd
. the one above it two or three feet would be larger. Larger
mortar joints would be necessary.
Q. A variation in mortar courses to such an expage 512 ~ tent of half an inch or so, does that effect the appearance of the building?
A. It would affect the appearance on close inspection, 1
think. You can find any brick structure and you will find
a variation of mortar courses on any structure you may
have. It is bound to happen, whether you have Government,
speculative or general contract work, a variation of mortar
joints. The bricklayer cannot lay up mortar joints with
mathematical accuracy.
Q. After the hearing the other day I showed you a house
at 109 North Fairfax Street, on the corner of an alley, with
quarter-inch joint. Did you observe that!
A. You pointed out a building. I did not go over to the
building.
. Q. V\T ould you say it is possible or is not possible?
A. If it is there, it is possible. A quarter-inch joint is possible with a common brick.
Q. The difference is this requires a little bit more care to
lay it with a quarter-inch or half inch or three-quarters¥
A. ~.fore care and absolutely tn1e brick.
Q. If Mr. Broadhurst testified that the irregularity of
those courses 'vas not due to the brick, the brick were not at
fault, if he made that statement-would you agree with hin1
or notY
A. I 'vould be inclined to agree with Mr. Broadhurst. J
always rely on his knowledge of brick 'vork.
Q. ~{r. Eklund, as I understood on direct
page 513 ~ examination, you said you were out there on December 13th, the question of weather stripping
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came up, and in the absence· of plans and specifications, it
was not known whether there would be weather stripping
or not?
A. That is right .
. Q. And that the next morning you checked up ·and found
out the plans did call for weather stripping?
A. Yes.
Q. Sure of that f
A. Yes.
Q. Positive of it 7
A. Yes, sir. It may have been the next day or ma.y have
been the following day.
Q. You also said that the weather stripping was on the
.job at that time?
A. I believe I was so informed, either on the job or in
the office. The weather stripping has been coming to us by
parcel post. Such a small size, it has been sent to the office
and been taken from the office to the job.
Q. So you are not positive about it being on the job?
A. May have been on the job; may have been in the office.
A. A letter has been offered in evidence as Defendant's
Exhibit D, written by l\{r. llawksworth to l\{r. Dobie, bearing date of December 29, 1931, wherein he ·rep age 514 ~ fers to correcting certain complaints. Are you
familiar with that letter?
A. No, sir, I am not.
Q. Will you look at paragraph number six and say what
that letter reads?
A. ''While 'veather strip is not called for in the contract.
I have a.uthoriz·ed Mr. Eklund to weather strip the two small
~asement windows in the living room 'vithout cost to you.''
Q. Can you explain your position here on December 29th.
after having checked up the . following day or day after
nnd found the weather stripping 'vas provided in the contract, and here· on December 29th a letter written to 1\ir.
Dobie stating that the contract does not provide for weather
stripping?
A. Of course I cannot speak for Mr. Ha,vksworth but 1
do know my own position in the matter is clear. On my return I discovered the weather strip was called for in the
plans and specifications. I had nothing to do with the· dictating of that letter. That letter was 'vrittin by ~Ir.. Hawksworth, not by myself. The facts of the matter narrow down
to the fact they were called for and installed.
Q. l\1r. llawksworth on direct or cross examination stated
that on writing this letter he ~onferred 'vith you Y
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A. He may l1a.ve done so generally.
Q. Particularly in respect to brick. If he had conferred
with you, would that statement have been in
page 515 ~ there?
· A. He might have conferred with me and not
·
touched on that detail of 'veather stripping.
Q. ~Ir. Eklund, he was, assuming to answer all the complaints made by Mr. Dobie¥
A. He "!Vas assuming what 1
Q. To answer all of the co1nplaints made by Mr. Dobie?
A. Yes, that is correct.
Q. 1\Ir. Eklund, when a house is completed, to whom do you
make your report 1
A. I do not make any report other than the usual handling.
Q. You are not supposed to make a report 1
Mr. Tobriner: This, I take it, is as Mr. Phillips' own witness entirely.
Mr. Phillips: I think the Court ought to be familiar with
all facts.
.
Mr. Tobriner: We have not objection to the Court being
informed. I just want it made clear he is your witness.
Q. Mr. Eklund-

Mr. Tobriner: Have I that understanding?
The Court: :Mr. Phillips makes him his witness.

Q. Continued. To whom do yon make your reports when a
house is completed?
'·
A. I do not make any. On completion of a house our
supervisor, or job foreman or myself secures an acceptance
forn1 from our office and sends it to the customer. It is
signed by the customer and on receipt of this
page 516 ~ acceptance form, as far as our office is concerned.
the house is built when the customer accepts the
house.
This acceptance form is forwarded to our l\Iortgage Loan
Department in Philadelphia. That corresponds to a report
I would make. If a special report is made, that would have
to be asked for. That would be unusual. The acceptance
form completes our end of it. That is mailed to our Philadelphia office and constitutes our report to our 1\{ortgage
Loan Department tha.t the house is completed and accepted.

----------

Charles C. Dobie v. Sears, Roebuck & Company.

343

Q. You have never notified Philadelphia this house is completed!
A. The· acceptance has never been received.
Q. VVas one ever presented?
A. I believe not. It was known if it were presented, it.
would not be signed and there was no- point in presenting
it.
Q. Mr. Eklund, what is a plumbing access door!
A. A plumbing access door is a door going entirely through
a partition and at the end of the bath tub and carries service
used so that if any time the plumber has to get to the movable
waste or supply, that supply and waste could be reached
without tearing out plaster.
Q. Do you know why the specifications in this contract provided for such a door t
A. Plumbing access door is called for by stock.
Q. Will you tell what number of bath tub is
page 517 ~ provided for in those specifications?
A. Tub 4172 five foot length-five foot, no
inches.
Q. vVill you look at this, please, and see if that is the tub f

The Court: Handing the witness what Y
Mr. Phillips: Plumbing catalogue of Sears, Roebuck.
A. The tub illustrated is not the tub called for here. This
4172 called for fittings at the right hand corner. · We have
a left hand l!orner tub here. The fittings in the 4172 tub

would beQ. Does it show thereY
A. Tub with fittings for right hand corner 4172 white.
That is the tub installed. You have a left hand corner tub.
If you use right hand fittings it would be over the end.
Q. Would there· be any occasion for a door to the tub to
be put there?
A. No occasion whatever for an access door for the fittings and waste line in this residence are completely exposed
and to put an access door at the other end would be like
carrying coal to N e'v<;astle, entirely unnecessary.
Q. Not supposed to be in ther~ 7
A. Not supposed to be in there. ·
Q. Are you familiar with building costs, Mr. Eklund?
A. Yes.
page 518 ~ Q. Do you know 'vhat the standard wage of
brick masons in this vicinity 7
A. Are you speaking of union or non-union.
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Standard union 7
We did not employ union bricklayers.
What is the standard union wage?
That I cannot tell you. I believe it is eleven dollars.
Q. Don't you know it is fourteen Y
A: No, I do not know.· If you tell me that it so, I am
willing to believe you.
Q. '1\llr. Eklund, do you recall me being present on the Sunday afternoon, December 13th, when Mr. Hawksworth and
you were there f
A. I do not recalL If you tell me you were there, of
course I would believe you were. I am inclined to think
you were there. I remember your name being mentioned. ·
Q. ~:fr. Eklund, you are the one to construct the job and inspect it Y
A. No.
Q. Yon do not inspect it f
A. Only as a routine. I am in charge of complete construction activities of our office. I usually have from twenty
to thirty jobs going at one time. It would be absolutely impossible for me to act as job joreman or supervisor; in
addition to outside construction activities I have considerable office detail. That is the reason I employ
page 519 ~ two inspectors in addition to the job foreman
and gang foreman.
Q. You do have charge of construction and then passing
upon whether a house is completed in accordance 'vith plans
and specifications or is not'
A. That would be a broad part of my duty.
Q. 1\fr. Eklund, do you recall the conversation that Mr.
Dobie had when he called )TOU up one day about this trouble
box and bath tubf
A. The bath tub.
Q. And you recall that you had told him to "Check you1·
specifications" and don't be troubling you with that 1
A. I did not say that. I asked him as the record will
show to check his plans and specifications to determine if
there is a variation between his understanding with ou1·
salesman and the plans and specifications ·we were using to
build the house 'vith.
Q. If the specifications provided for one type of bath
Toom and also trouble box and those w·ere not furnished, isn't
that sufli'cient to cause hi:r;n to feel something is wrong and
to justify him in calling you up t
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1\Ir. Tobriner: I object. That calls for conclusion on the
part of the witness as to what was in IYir. Dobie's mind.
The Court : Sustained.

Q.

~1:r.

Eklund, wouldn't that indicate he had checked the
specifications 7
page 520 ~ A.. Would what indicate· it Y
Q. Provided a. trouble box was provided in the
specifications and the bath tub and trouble door did not go
together, would that indicate he had checked his specifications Y
A. He had checked his specifications very carefully.
Q. Would you be surprised if he did call you up on that
pointY
·
A.. Very much surprised..
Q. Why soY
A. Because it is not a statement of fact. I was never
apprized of the fact that we had an access door, which you
call a trouble box, and also a tub that does not fit the acces~
door.
Q. Do you know whether or not it was delivered to the
job?
A. The access door T I do not kno'v whether it was o1·
not. It n1ay hav-e been. If it were shown on the specifications, it no doubt was.
Q. Did ~{r. Dobie call you up in respect to the Sloane
valve when an ordinary tank had been delivered on the job
and called your attention to the fact that the spedifications
provided for a Sloane valve?
A. He may have, I do not remember. However, a tank
being delivere~ on the job would still be perfectly correct.
One toilet in the basement calls for a. ta.nk closet and that
has been installed.
Q. J\1:r. Eklund, will you look at that last parapage 521 ~ graph and read that please?
A. ''House will be made 33';x3\7' instead of
82'x36'. Changes as follows 'vill be made in plans: 1. Living
room and kitchen to remain same size; 2. Dining room is
to be one foot Cleeper; 3. Front and rear bed rooms and bath
to be one foot wider ; 4. One rear bed room to be· one foot
dee-per.''
Q. Do you know why that was done?
A. Done because in one of the three or four plans worked
up, changes were invariably made. The plans used at the
time these notes were typed showed a smaller house and
changes were made even in that house.
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Q. Why was this made at all?
A. I do not know.
Q. You do not know it was made larger because of getting
an open stairway in there?
A. No, I do not know that.
Q. It was made. larger?
A. Than the plan in use at the time the specifications were
drawn.
Mr. Phillips: That is all.
RE-DIRECT EXAMINATION.
By Mr ~ To briner :
Q. I show you a sheet of paper with certain drawings and
photographs on it and ask you what it is?
A. Sheets from our mill work catalogue.
page 522 ~ Q. Mr. Eklund, I ask you whether this sheet
from Sears, Roebuck catalogues illustratesMr. Phillips: I am objecting to this.
Mr. Tobriner: Let me finish my question.
Q. Continued. Illustrates the difference in design between
a Colonial mantel and brick fireplace Y

Mr. Phillips: I want to object.
The Court: Unless Mr. Dobie has seen that, I think the
objection should be sustained.
Q. Do you know whether Mr. Dobie of your own knowlndge, whether there was pointed out to him in a Sears, Roebuck catalogue showing him prices and identical designs to
-these mantels?
A. That I do not know.
Q. You do not?
A.. No.

Mr. Tobriner: That is all.
Mr. Phillips: That is all.
And further this deponent saith not.
Thereupon,
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.JOSEPH H. McCARTHY,
a witness of lawful age, being :first duly sworn, deposes and
says as follows:

DIRECT EXAMINATION.
By Mr. Tobriner:
Q. Will you state your full name Y
A. Joseph H. ~1:cCarthy.
page 523 } Q. Where do you reside Y
A. 211 Harcourt Avenue, Yonkers, New York.
A. Construction · Superintendent, regional construction
superintendent for Sears, Roebuck & Company.
Q. What are the duties of that position, Mr. McCarthy?
A. There are many office duties having to do with possible
improvement in method. There are field duties which include inspection of as many jobs as I can visit in various
districts for the purpose of being certain that the structures
being built by us are built substantial enough so that our
·
mortgage loans are properly secured.
Q. Wha:t districts does your superintendency cover?
A. Boston, New York; Albany, Pittsburgh, Washington
and the smaller cities, Buffalo, Schenectady, etc.
Q. Did you ever have occasion to look at the Dobie propcity being erected by Sear~, Roebuck on Braddock Road,
Alexandria?
A. Yes, sir.
Q. What was the date of your inspection of that job, approximately?
.
A. October 5th or 6th.
Q. What year?
A. Thirty-one.
Q. What was your purpose in inspecting that job, Mr.
McCarthy?
A. For the purpose of seeing that the work
page 524 } being done by the Construction Division was of
a substantial character.
·
Q. Was the inspection made at that time a part of your
routine duty?
A. That is correct..
· Q. Was there any complaint from Mr. Dobie at that time
·which necessitated or required your presence at the job?
A. There was not.
Q. Was anybody with you at the time you made that inspection, Mr. McCarthy Y
A. There was.
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Q. Who was with you Y
A. I went to the job in company with !\Ir. Eklund and I
met }fr. Dobie on the job.
Q. About 'vhat time of day did you visit the job?
A. Between five and six o'clock.
Q. Light or dark at the time Y
A. It 'vas rather dark, but not so dark that even at the
latest .moment we were there, you could not plainly see the
structure.
Q. · ~Ir. McCarthy, will you describe as nearly as you cau
remember, the condition of the job at that time?
A. The foundation had been-completed. That means that
all of the brick work below grade had been done. The cornmon brick work had been installed in two thicknesses of brick
up to the point where they support the first
page 625 ~ floor joists, and on the exterior of the foundation,
above grade, the brick veener had also been installed. The girder posts had been put in to support the
first floor. The first floor joists all in place, and a rough
sub-floor nailed over these joists so that it was possible to
step up on this floor two and one-half feet above grade and
wallr. around on the rough floor.
Q. You testified, I believe, you met Mr. Dobie on the jobt
A. That is correct.
· Q. Will you tell the Court as nearly as you can remember, the conversation taking place in your presence, either
with yourself or with ~:fr. Eklund?
A. We had completed my routine inspection of the job and
were leaving it, and as we crossed the front lawn, or what
would be the lawn, somebody came up to the site, and Mr.
Eklund greeted him as ~fr. Dobie, introduced him to 7pe
as Mr. Dobie.
We then 'vent back and looked at the foundation again and
some conversation took place between ~Ir. Eklund, l\IIr. Dobi(\
and myself; as near as I can remember, the entire conversation had to do with the excellence of the work, up to th~
time the change from a brick mantel to a Colonial fireplace
and the possibility of our substituting our Remington oiJ
burner for the oil burner that had been specified in l1is contraet, was discussed.
Q. Mr.1fcCarthy, will you state what you can repage 526 ~ member of 1\!Ir. Dobie's remarks regarding· the excellance of the work at that stage~
A. He sated that a bricklayer friend of his living in ...1\.lexandria, ·virginia, had visited the job with him and said it was
really a very excella,nt joh of bric.kwork.
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Q. No mention made by him at that time of the alleged ·
presence of salmon brick in the foundation¥
A. No mention of that whatever.
(~. Will you state as closely as you remember what Mr.
Dobie said relative to a change from a brick to a Colonial
1nantel?
1\. I had walked over to the edge of the foundation and
looked. over the edge of it wpen that started. I did not hear
the entire conversation. I returned to the point where they
were discussing the change and heard the statement made by
Mr. Eklund that he agreed with Mr. Dobie that the change
would be beneficial and that the placing of a Colonial mantel
would be far more in l\eeping with the architecture and the
·finish of the house, as he described it at that time, than the
great big- pile of bricks. That was Mr. Eklund's description
of the brick mantel.
I also volunteered the opinion I thought it was very much
more suited to the finish of the room, in view of the fact that
tho ot.hor woodwork was to be painted.
Q. Will you state, 1\lr. ~IcCarthy, what you can
page 527 ~ remember with respect to the conversation as to
the change of oil burner.
A. With respect to the oil burner, 've had recently taken
a line of oil burners and were promoting their sale, the Remington Oil Burner. 1\tir. Eklund stated to 1\tir. Dobie that I
was quite familiar with them and could g·ive him a considerable amount of inforrnation about our oil burner.
I can remember, and I am rather certain ~Ir. Dobie will remember, one particular pari; of that conversation in which I
stressed the fact that the oil burner we were selling always
1naintained a flame. That is, when the roon1s were being
heated~ it provided plenty of heat. The burner worked on
plenty of flame. When the rooms were sufficiently warm, instead of going· _out of operation completely, the burner shifted
to a low flame, which had the effect of keeping· the inside of
the furnace sufficiently warm to keep from c.ooling off rapidly
as it would if the flame were not maintained.
Q. Do you know what type of oil burner the specifications
called for?
A. At the time of the conversation, I did not.
Q. Do you know now?
A. I think the A. B. C.
Q. ~Hght it have been a \Villiams' Automatic?
A. I am not absolutely certain of the type that was specified. I do know a change was made in which the Quiet May
was put in at an additional cost to the customer.
page 528 ~ Q. The oil burner you 'vere selling· was not installed 1
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A. That is correct.
Q. You recall any other conversation, 1\Ir. ~IcCarthy, at
that time in the presence of ~Ir. Dobie that is at all relevant
to the issues we are now trying 1
.A. No, I do not recall any other conversation.
Q. Now, when was your next contact on this job, Mr. McCarthy?
A. A file containing a letter .of co1nplaint was turned over
to me with directions to go to vVashington, meet Mr. Dobie
who had Jnade the complaint in connection with the home we
were building for him, and atten1pt to adjust the differences
that had apparently come into the case.
Q. About what date was that file turned over to you Y
A. Probably ·about ~January sixteenth, seventeenth or
eighteenth.
Q. Nineteen thirty-two T
A. Nineteen thirty-two.
Q. vVhat did you do as a result of that?
A. Came to vVashington and made an appointment with
J\!Ir. Dobie.
Q. By mail or after you got here?
.A. lVIade the appointment after I got here. I met 1\{r.
Dobie. I think 1\Ir. Norris was present, a friend of Mr.
Dobie's and ~Ir. Phillips was present. This conpage 52·9 ~ tact occured at the site.
Q. vVhat transpired at that contact, 1\fr. l\{cCarthyT
A. I introduced myself and told M:r. Dobie I was there for
the purpose of adjustin?{ this con1plaint, and I was there as
the personal representative of ~Ir. Harris, who has complete
charge of the Home Construction Division.
Q. lVIr. lVIcCarthy, you stated you had met 1\Ir. Dobie some
time the previous October1
A. That is perfectly true. 1\fr. Dobie quite evidently did
not recall my former visit, and I saw no reason for referring
to the fact I had met him before. It later developed that
there were son1e points at issue in which his previous conversation with me did not check entirely, and I have learned by
experience that is no particular advantage in saying a great
many things that do not seem to have any particular issue
at that time. I let 1\Ir. Dobie do the talking, in other words.
Q. What transpired at this contact?
A. I informed him I had full authority to act for the Company and I was there to try to adjust the differences that existed. We went inside to inspect the building.
The first item he brought to my attention "ras the alleged
defects in the plaster. I went from room to room. I can
recall quite distinctly raising the sl1ades in eacll room so that
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we would have better light. A rather bad crack at the side
of the arch in the dining room was pointed out to me, and
several other cracks were pointed out in the plaspage 530 } ter..
Q. When we had finished the inspection of the
plaster, he asked me if I did not think it was a very poor job.
My reason for being there was an attempt to adjust the differences. I had only been talking with him ten or fifteen minutes, but I know by experience it is better not to differ with
· people rightly or wrongly upset about their home. I therefore attempted to evade making· any definite contradiction of
the fact that the plaster was or was not a poor job.
I did admit there were somewhat more than the usual number of plaster cracks and suggested rather than to definitely
oP.stablish whether the plastering or any other item was or
was not satisfactory, we first list all of the items that he felt
were unsatisfactory or did not meet the terms of the contract·we agreed to that procedtlre.
We then went through the house and I made a pencil list
of all of the things he felt were not in accordance with the
contract or had been unsatisfactorily completed.
Q. Will you enrunerate those things as nearly as you can
remember!
Mr. Phillips: Has he the list?
The Witness: I do have the list. Would you like to have
me read from itT
Q.. You do have the list made at that time?
A. Right there on the table. ·(Gets list and shows same to
1\tlr. Phillips.)
.
})age 531 } Q. Will you proceed, Th1:r. McCarthy?
A. We next went to the basement, after inspecting the plaster, and he pointed out where reclaimed brick had
been used.
Q. This is the list you made at the time 1
A. Made at the time of the conversation.
Q. Correct.
A. He pointed out that reclaimed brick had been used in
tl1e foundation and stated he should not have had that briclt.
The man he had talked with in connection with this brick had
promised to give him brick worth twelve dollars a thousand.

Mr. Phillips: 1\{ay I ask if that list was not made in my
office when you were there'
The Witness: Absolutely not. This list was made· as we
went through the job.
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A. (Continued.) Another matter he referred to in the
basement at that time was the fact that dampness, a condition of dampness was there.
The third matter he referred to at that time was that they
had not completed the painting of the basement walls.
Q. _That they had not completed the painting of the basement- \Valls Y
A. ·That they had not completed the painting of the basement walls.
Q. Did you mal{e any comn1ent with respect to that?
A. That is a somewhat unusual condition and
page 532 ~ I asked if it were called for by his contract.
Q. What did he say1
A. I do not remember the exact conversation that took place
but it terminated by his producing some paper in which the
painting' of the basement walls was incidcated. I do not think
it was his copy of the contract..
He informed me there were not brick ties. Next we went
outside and inspected the brick. I think the visit to the outside of the house was made next. I am not certain of it. I
have the next item we discussed as brick ties. He said the
bricks were laid up entirely without tying to the structure.
His reason for knowing that 'vas an old bricklayer on the job
who stated that there had been not brick ties put in.
He told me a change had been made in the fireplace, from
a brick fireplace to a Colonial fireplace, and I let him complete that entire story just as he had explained the other
short-eomings. I had personal kno,vledge that he had actually
concurred in that changed.
Q. How was that personal knowledge obtained f
A. J\1y previous v:isit to the job on October sixth or seventh,
possibly fifth or six. On that visit I had heard him discuss
this chango with J\1r. Eklund or discussed part of the change.
I was not present during the entire interview. I heard him
also and I actually discussed it with hin1 myself.
I was in some doubt as to whether or not his
page 533 ~ representation was caused by lack of memory or
bad faith, but I did not lose track of the fact ·that
it would not further my object in being· there to disagree with
him.
I passed that matter over without any reference to my
former contact with him. I can remember very definitely
my feeling- of satisfaction that I bad not disclosed the fact I
had met him previously.
Q. Proceed.
A. He then told me of the open stairway placed in the plan
and the open stairs, which he set himself on and which he con-

-~----
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sidered a very necessary part of his home, had been changed
to a closed stairway entirely without consulting him.
He pointed out some minor corrections under the eaves of
the roof where daylight would come through. While we were
up in the attic at that time, 've also went to the front dorm~r
window and he pointed out a few broken slate. It was possible to look through the dormer window to the roof and he
pointed out a few broken slate.
In the kitchen he pointed to one of the drain boards that
had be~n cut to fit around the sink. There was quite a large
opening between the drain b9ard and the sink and he complained of the way that was fitted. I placed my hand on the
drain board and discovered it had not been solidly nailed in
place and it was merely necessary to push it back in place to
·
establish a good-fit of the drain board, and nail it
page 534} securely.
.
At that time he brought out the fact that he was
disappointed in the mirror. I do not think we had any real
discussion as to which mirroi· was involved. I assume that
the mirror-Mr. Tobriner: Do not tell us what you assumed about any
discussion of the mirror.
A. (Continued.) We did not center ou·r discussion on either
of the mirror doors, it was a question whether he should or
should not have received beveled g·lass mirror.
There was a discussion at that time on the matter of weatherstripping.
Q. What was that discussion?
.
A. Because my notes consist all of headings with very little supporting· memorandum, I totally forget the conversation in connection with the weatherstripping.
Q.. Was there anything else?
A. I-Ie brought me out on the front porch and pointed to a
little hold tl1at had been puttied up in the mullion between the
two windows, which are to the left of the entrance doors as
you approach the house. He stated 'the workmen had been
careless in nailing a sign to the house with a great big nail and
that the nail had damaged the house; it indicated carelessness on their part. He thought that was very poor workmanship. That hole had been puttied up at the time and one coat
of paint put over it. ·The first coat of paint alpage 535 } ways sinks into the putty but it is still quite possible to pick out a puttied spot until more paint
is put over it.
The next question had to do with the controversy that had
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come up over the hardness of the face brick, and an attempt
was made by me to point out that l\Ir. liawkesworth's letter
had only dealt with the fact that those bricks were not suitable for use as steps but had not been considered as a criticism of the brick in the balance of the job. I pointed out that
those bricks were soft enough to chip when walked on.
Q. Hy-test No. 1'
A. fly-text No. 1.
Q. Are you speackin,q of that brick in the wall¥
A . .Speaking of the brick used in the building. At that
time I did not know the descriptive name or manufacture of
the brick. l\iy purpose in being there was to effect an adjustment and I readily saw that some new difficulty n1ight occur,
and I wished to have that matter settled at the same time.
No steps had been placed as yet. The cheeks had been put
in place and I asked him if he did want to follow the letter of
the contract and use Hy-text No. 1 brick. He ag-reed to placing
of cement steps at that time. I would like to correct that
statement. I would not like to sa.y he agreed to that. l-Ie expressed a preference. No indication on his part in his conversation that any particular procedure would be satisfactory
to him.
JHy next note deals with a radiator cabinet. I
page 536 ~ am somewhat uncertain as to just what conversation took place under that heading·. I think the
conversation had to do with the n1oving of some radiators. I
am not certain on the point.
We also discussed the copper leaders and downspouts that
had been attached to the house. Jie said the house looked
very nice before the copper leaders had· been put up. The
painted cornice had a nice effect and he thought placing; those
galvanized gutters partly hid the cornice and spoiled the
appearance of the house. He thought a wood p:utter had better have been used.
·
Q. Copper or galvani~ed ¥
A. To the best of my recollection the gutters were copper.
I am not certain of it, and I do have a note in connection with
galvanized fittings, which is another iten1 I a1n uncertain of.
We had a discussion that a flushon1efer o~tt to be installed
instead of the low toilet tank, and the discussion on that concentrated on the fact that it did not operate properly.
That is all of the tl1ings I had on his memorandum that
deal with this case. Some other thoug·hts had evidently occurred to me during· 1ny conversation. I n1ade three other
notes on the mmnorandum that have no relation to this case.
Q. Now, ~fr. ~IcCarthy,. aftm; that men1orandnm was Ina de
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and after discussion was had, what further transpired on that
occasion~

A. Having suooeeded in listing all the points he complained
of, I then said, "No,v, I\{r. Dobie, would you prepage 537 } fer to sit down in the car here and discuss these
points, or stay here, or would you rather go to
your home or office.
.
lie said "To be frank with you, I would much rather have
a little time to think the matter over. I would like to put
the matter over until tomorrow". Up until then no friction
had developed. I had hoped to arrive at some adjustment and
be able to return to headquarters that evening. I was just a
little upset to find I would have to stay there another day,
but I did say to him that I would like to return to New York
that night but if he really felt staying over would help him
in determining· just what he wanted, I 'vould be glad to do so.
Arrangement was them made for me to phone to him the
·next morning to make a definite appointment at which these
items were to be discussed.
Q. Did you make an appointment the next day~
A. I did make an appointment the next day to meet him
at his office. It was understood that he would drive down
to Alexandria to the office of his attotney, Mr. Phillips, and
that the conference would occur there. I met him as per arran@;ement and the conference occurred in the office of Mr.
Phillips.
Q. Will you state what happened at that conference?
_A. A few pleasant greetings and we very quickly came
down to business. I produced the memorandum I had made
the day before and started to discuss the items. Several of
thmn were quite evidently of a minor character,
page 538 } such as, fixing broken slate, repairing little crac.ks
under the eaves, taking care of a change in the
sink drain board, and weatherstripping, were of a monor
character. I said I didn't think we need waste any time discussing those at all; "all you need to do is to tell me just
what you want done there and we will do it".
I have had no legal education, whatever, but I had just
enough contact with the trial of cases so that I have lea1:ned
it is a good thing in discussions to state that they are without prejudice. I stipulated that before going through with
the discussion of those matters.
One of the most serious points we made was a discussion
of brick veneer. ~Ir. Dobie had already expressed just a little impatience with one of my recommendations on one of the
other items. It had caused me to come to the conclusion that
I was going to find it a dif:fi:cult adjustment to make, and that
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if I wanted to conclude the arrangement satisfactorily and
not let bad feeling or arg·ument creep into our negotiations,
that I would have to yield a little bit n1ore than is usual under similar circumstances. I did not feel the brick veneer
work would justify the rrquest he made which was that we
tear down all the brick veneer and put new brick veneer in
place of it.
Q. .At that conference did he so rrquest?
A. I said, "l\{r. Dobie, what do you think we ought to do
about itt" He said "I think you ought ot tear it all down
and put new brickwork up there". I said "We
page 539 t will tear down the brick work and put new brick
veneer up". I think he was a little bit disconcerted with my ready acceptance at that point.
Other points "re discussed was the foundation. This was
another one of the serious items. l-Ie said ''Now, what are
you going to do with that¥ Your lvlr. Dobbs has been over
to my office and admitted you cannot do anything about
that". I s~id "Yes, we can do s01nething about it. If there
is any condition of dampness in your cellar, Sears, Roebuck
will take the necessary steps to repair it, and in addition to
repairing it, we will :fix it so that you will have a dry cellar,
and will be willing to give you a guarantee that it will remain dry.
Q. That was although the contract did not provide for a
waterproof job?
·
A. That is true. It is the policy of the company to give an
owner a nice livable house because that kind of satisfied customers are our gre~test assets in selling other houses. tt
is good business regardless of the contract to see that the
cellar was tight-walled.
On the matter of plaster which was discussed at that interview, I suggested that the only thing that was really needed
was to take out a small section of plaster a few square feet
in area where the marked cracks around the arch indicated
some settlement at that point, and to install just a small section of wire lath wliich would act as reinforcement at that
·
· point and plaster the wall at that point. That was
page 540 ~ the only point in the -plastering that required any
mechanical attention. It was true that there were
somewhat more than the usual nun1ber of plaster cracks, and
during the discussion of this, ~{r. Dobie stressed the point
of the bad plastering. My next move was to offer to complete the plaster adjustment by decorating the entire house
either with wallpaper or paint, and pointed out that would
be an expense he would some day sooner or later be forced to
incur. \Vith this decoration put on there would be no signs
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oi patching in the plaster and would be desirable. If we went
to the expense of decorating the house, he would really be
getting more than if he had obtained the white plaster job,
which as a rule-well never mind about that.
I pointed out to him that the plaster would pitk up finger
marks and this would get away from the somewhat unfinished
condition of the plaster.
Q. What was his reply to that'
A. He did not agree to that suggestion. He thought hard
white plaster walls far more desirable than decorated 'valls,.
and plaster should be permitted to age several years before
any decorations were applied to it. I agreed that some aging
was desirable if you are going to paint, but pointed out it
was also quite possible to size the wall so effectively, the wall
decorating would not in any way be destroyed by the newness of the lime plaster.
. Our conversation then went to the fireplace. I
page 541 ~ repeated the conversation I had had on the job
the previous day, or repeated a part of it, and told
him it would still be possible. to put a brick mantel in the
house and it 'vould be possible today to put a brick mantel
in the house. He wanted to know how that would be possible,
.and I pointed out the work that would be necessary in putting
a brick mantel in the house at the present time and admitted
the fireplace would be deeper than the fireplace shown in the
plans. In other words, he would have a somewhat larger
fireplace if we were to do the work that way. I felt that would
adequately take care of· his objection that the mantel and the
bookcases 'vere not in accordance with the plans.
I did not feel it good judgement to say "~Ir. Dobie, I was
present when you discussed this change in the mantel on October ;fifth or sL~th ". 1\r[y aim was to try to arriye at a
friendly adjustment with tl1e customer, and I did not think he
would take kindly to any statement that would seem to prove
he was trying to take an unfair advantage of me. ~Iy impression of that interview at tl1at time was that we had gotten
along pretty well. We differed on the mechanics of a few iten1s
but substantially I felt I had yielded so completely on their
demands and so adequately answered such items as the cellar,
that we had arrived fairly close to an understanding.
I then said to Mr. Dobie ''It seems to me we have pretty
'veil covered these items. I think we are in substantial agreement, and if you wish I will draw up a little agreepage 542 ~ n1ent stating Sears, Roebuck will do as I have
sug-gested it will do and you in turn will agree to
. accept the house, or your attorney will dra-w it up and I 'Yill
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be g-lad to sig-n it as a representative of Sears, Roebuck &
Company''.
. Our acceptance of houses are frequently accepted with remarks on the reverse side where certain additional work is to
be perfonned in order to complete the house. We sometimes
get an acceptance before each technical item has been completed and hav~ the customer state what those items are. It
was that type of settlement I endeavored to make with the
customer a.t that tin1e.
lie was not ready to make any agreement and went back
to a discussion of the fireplace. A great deal of time was then
spent in di~cussion of the fireplace, which I showed could be
put in that day, and about, the fact that the chimney extended
out from the house to the depth of two brick rather than one
brick. They claimed that was a very serious architect\lral
defect, that a house with a chhnney projecting sixteen inches
was an eyesore whereas if the chimney had been only eight
inches out from the wall, it would he a good job.
I found as we went along with the conversation just a little
bit of not exactly ang·er but tenseness creeping into the situation. I wished to keep that out of my attempt to adjust as
much as possible. I will have to confess I begun to feel a little
that way myself because of the apparently techpage 543 ~ nical recourse that was being taken to delay the
adjustment.
~Ir. Phillips made the sug·gestion that we go out again to
the house to inspect this very serious condition that we were
arguing over, that is, whether the brick actually ""as sixteen
inches or eight inches out from the house.· Then I pointed to
a chimney breast in his own office and explained to l\{r. Dobie
and 1\!Ir. Phillips that had the brick fireplace and chimney
been built in accordance with the plans, that the same condition would exist in the end of his room that exists in the
side of lvir. Phillips' office, that is, that a very appreciable
part of the room is completely occupied by this breast sticking into the roon1. 1\fy remarks were totally calculated to
sell him the fact that he really had a better chin1ney job the
way it was b~tilding, and at no thue did I introduce the fact
that I knew he had actually concurred in the change in the
mantel.
The ttsless discussion of the chunney and perhaps one or
two other items, after I had suggested a ·written agreement,
continued for almost an honr, and then 1\fr. Dobie looked at
his watch, said it was five o'clock and that he had·a sister or
someone confined in the hospital and it 'vas quite necessary
that he visit her, that he was sorry but he would have to terzninate the interview at that tin1e. While I felt some im-

Charles C. Dobie v. Sears, Roebuck & Com
patience I did not make any great effort to forc'f.~1 realized he was not in a frame of m
page 544 } we were g·oing to _g~t together wit~out s
erhaps lengthy additional conversation.
. ·
In fact, I had come to the conclusion that some motive
that I had not been able to get my fingers on at all existed.
We agreed to all the things he 'vanted and he would not come
to any understanding. Instead he proceeded in discussing at
great length the projection of the chimney.
We concluded the interview with the suggestion that Mr.
Dobie was going to write me and give me a written memorandum of just what basis he would accept the house on.
Q. What happened after thatT
A. I returned to New York and about the twenty-sixth or
twenty-seventh, I think, I received a letter from Mr. Dobie.
Q. "\Vhat month 1
A. January.
Q. Is this the letter?
.A. This is the letter I received from Mr. Dobie.
Mr. Tobriner: I offer this in evidence, if your Honor
please, and ask that it be marked for identification.
The Court: ~lark it Defendant's Exhibit E, McCarthy #1.

Q. No,v, ~Ir. ~IcCarthy, I will read you that letter on the
stationery of Watson, Coit, ~Iorse & Grindle, dated January
25, 1932:
Sears, Roebuck & Company,
New York, New York.
Gentlemen:
I reg-ret to advise you that the several very
page 545 } pleasant conferences recently had with your Mr.
1\1c0arthy in Alexandria, ·virginia, concerning the
house which you have built for me at that place, have in no
manner altered my feelings or attitude in this matter.
It is obviously quite unnecessary to enumerate at this time
the faults of which I complain, ·since they have been freely
and ·frequently discussed with various persons connected with
your company, as well as only recently with ~fr. McCarthy.
As matter stand, I see but two possible solutions, as far as
I am concerned, and these are, to-wit:
''First: That your company adequately reimburse me, and
in turn take full title to the property.
"Second: That your company correct· all correctable faults,
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and reduce the amount of the loan sufficiently to afford me
the possible opportunity of selling the property without loss
to me in the transaction.
· . ''Assurance is given that this proposition is offered in full
faith, and it is trusted that the same 'vill not be considered
a· hasty conclusion on my part, and is made only because it
is honestly and conscientiously believed that the equities in
this controversy are on my side.
I shall be pleased to have your reaction to. this communication at an early date..

Very truly,.
(Signed) CHARLES.C. DOBIE.''
CCD/Ivt
~fr. :AticCarthy, I want to asl{ yon if at the tin1e
of these two previous conference with Mr. Dobie
and Mr. Dobie's attorney there had been any suggestion, intimation or statement made by either of them that M~r.. Dobie
did not intend to tak-e this house T
A. There had not been any such intimation and I was so
surprised with the attitude taken in his letter that I took
pains to correct it in my ans,ver to Mr. Dobie.
Q. Mr. McCarthy, I show you a letter on Sears, Roebuck
and Company's stationery, dated January 28, 1932, addressed
to Mr. Charles C. Dobie, '\Vashington, D. C., and purporting
to be signed by you. Is that your signature?
.A.. That is my signature.
Q. Did you address that letter to 1vlr. Dobie f
A. I did.

page 546

~

Mr. Tobriner: I offer this letter in evidence.
The Court: Mark it Defendant's Exhibit F, ~IcCarthy #2..
Exhibit F, McCartl1y #2 is as follo''lS:
~[r.

Charles ·C. Dobie,
Watson, Coi t, 1\Iorse & Grindle,
815 Fifteenth Stret, N. W.,
Washington, D. C.

I

Dear ~Ir. Dobie:
I wish to thank you for the promptness of your letter of
.January 25th and for the pleasant reference of our recent
meetings it contained. Needless to say I regret tl1at they
were terminated without arriving .at any definite conclusion.
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There is one point in your letter, however, that has occasioned some question in my mind. You state that you have
not altered your attitude in the matter, but, as far as I know,
our organization has not at any time been ap-:
page 547 ~ praised of the fact tbat you expected us to take
over the property or indemnify you. I simply
wish to correct the thought implied to the effect that such action on our part has at any time be·en the subject of our conversations.
"While we are always willing to apply the broad policy
of our company in very liberal fashion, I am sure you will
appreciate the fact that our major decisions must be compatible with the usual standards of business practice and
contractural relations and I regret, therefore, that we will
not be able to take over the title to your property as sug~
gested, we having no provision in our setup for re-purchasing homes, or acquiring them, except by foreclosure.
"Your alternate request to the effect that certain parts of
.the structure (with which you are not satisfied) be done over
is more satisfactory to us, e~cept that while we are not adverse to spending a considerable amount of money in an effort to make the home acceptable to you, and to completely
correct any errors if we have made them, we cannot consider
the possibility of reducing the price at which the house was
sold.
"Obviously, you are entitled to all of the home and advantages described in your contract and the plans and specifications. While we are inclined to feel that the structure
does come fairly well within these limits (when considered
from the angle of the usual building trade tolerances), we
are quire sincere in our desire to retain your good will and as
before stated, will make every reasonable effort to do so.
"We also feel that when we have complied with your demands for exact and full measure under this contract, we· too
can reasonably expect full perforn1ance on _your part with
regard to price and terms.
We suggest, therefore, tli.at the equities of all concerned will
be best served by a friendly effort to list and agree on the
items to be reworked and methods or scope of the work. This
accomplished, we will promptly proceed with the items agreed
on and I feel sure tl1at. the speed and character of the work
will soon cause you to forget your dissatisfaction.
"If you feel that our opinion of what constitutes a good
job might be influenced by self-interest, we will be glad to
submit the matter of work schedule or equities under the contract to an arbitration committee, selected in the usual man··
ner.
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Will you advise us of your thoughts on the abov:e suggestions¥
Very truly yours,
JlVIM*~IEW

JOS. II. l\fcCARTHY,
Home Con~truction Div.

~

Q. 1\fr.l\fcCarthy, I want to read you the second
paragraph of your letter: "There is one point
in your Jetter, however, that has occasioned some question in
my mind. You state that you have not altered your attitude
in the matte.r, but, as far as I know, our organization has
not at any time been appraised of the fact that you expected us
to take over the property or indemnify you. I simply wish to
correct the thought implied to the effect that such action on
our part has at any tirpe been the subject of our conversations.''
And that statement, ~Ir. 1\fcCarthy, is that a fair and true
statement as to what transpired in those previous conversations between 1\fr. Dobie and his attorney?
A. Absolutely true.
Q. As far as .Sears, Roebuck and Company is concerned,
so far as you know, on the twenty-fifth day of January, 1932,
by reason of this letter, Defendant's Exhibit E, McCarthy
No. 1, Sears, Roebuck and Compan)r was for the first time
apprised of the intention of Mr. Dobie that he did not intend
to accept that house¥
A. True.
page 548

~Ir. Phillips: So far as yo a know.
Mr. Tobriner: That is my question.

Q. And Mr. Dobie expected S'ears, Roebuck and to take
back his house and pay him for the investment, that is the
first time.
A. That is the first .time.
page 549 ~ Q. When was it that you stated you had your
conference here in Alexandria with ~Ir. Dobie and
his attorney¥
A . .As I recall that conference, it occurred on ,January 21st.
I know it was verv close to a week-end. I can be in error but
I place January 21st, as the date of the conference.
Q~ What was the state of that' house at that time?
.A. Except for the uncompleted front steps and the painting of the cellar walls, a possible question on weatherstripping,
the house was substantially completed in aecorclane'e with the
terms of the contract.
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Mr. Tobriner: That is alL

CROSS

EXA~IINATION.

By Afr. Phillips-: .
.
Q. Mr. l\1:cCarthy, on the first occasion you say you were.
here on October fifth, the foundation wall was up and a part
Qf the chimney, did I understand?
A. 1\iy recollection on the chimney is that the chimney was
completed to the grade. Undoubtedly the lower part of the
chimney was eompleted; quite possible it was completed as
high as the balance of the wall.
Q. Do you take it that the contracter had the right to put
that chimney on the outside without asking the owner about

itf

A. Yes.

Q. He had the right?
A. lie had the rig·ht because in our setup where
our architectural department and our supervision
department are able to work together a little bit more closely
than is the case where an independent architect is ~oncerned,
there is a tendency on the part of our architectural depart.;.
ment not to completely develop the details.
Small structural changes having to do with strengthening
the houses are frequently made by our construction superintendent. If we feel, however, it is in any way going to effect
its usability to the eustomer, the matter is taken up with the
customer. Our superintendent of construction will, if he :finds
it necessary to build a stronger house, make changes of that
kind.
l have had changes pointed out to me where provision was
made when that change was made to still give the customer
whichever type of contsruction he wanted, and to this day you
will find that the headers which w·ere cut in and 'vhich would
be necessary for the fireplace built in the room which would
bring- correspondingly the hearth further in the room, you
will find those headers in place in the structure, and when the
mantel was placed flush against the wall, making a very wide
hearth unnecessary, part of that floot space was closed in
with a new header.
Q. Have you an organization that you say the architect
n1akes the plans and then the workmen have a
page 551 } right to proceed to do some 'vork without· asking
the owner whether to make that change or not? If
that organization undertakes to prepare and subniit plans
for a certain thing and then the workme-n on the job can exercise their own discretion and go ahead and change it?
page 550 ~

---~--
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.A. Plans are not completely detailed.
Q. Have they tha.t right 1
A: The construction superintendent has the right to change
the structural framing of the house to strengthen it if he
feels it is necessary and if he feels that the change is in any
:wa.y .· going· to eff-ect the acceptance of that house with the
Cllfi3tOmer, he should take it up with the customer.
·Q. He should have taken it up with the ownerY
rA. If he ·feels it will in any way change its acceptability
with the· owner.
':Q. Is that a matter of his judgment or the owner's judgement?
A. ].{usf depend on the change.
Q.. Mr.- Eklund ~ays if you put a flat chimney on the outside, it is a detail and the custo1ner has to take it~
A. We are doing the customer a distinct favor not to cut
the house in two with a chirniley.
Q:- Would ·you -say the architect was doing him a distinct
favor when he drew the plans and promised him one thing,
and those plans cost money, do you think he was doing hiin a
distinct favor and then the construction men say
page 552 ~ they were not going to do it?
.
A. Plans did not cost money.
Q..- They originally cost fifty dollars 1
A. If the customer does not enter into a contract, he pays
fifty dollars for the plans.
Mr~·

Phillips:

Repeat the question.

Question read by the stenographer as follows:
Q~, ·would you say the architect was doing him a distinct
favor when he drew the plans and promised him one thing
and ·those plans cost money, do you think he was doing him a
dist-inct favor and then the constn1ction men say they were
not going to do it Y
A·: ·The plans were drawn to g·ive 1\{r. Dobie the fireplace
that he had originally selected, the brick mantel. I cannot
testify as my own knowledge as to just ·why these various
things occurred. I can say this, that if the plans show the
fireplace that we say they do show, because that was the detail that the architect and.he had discussed, later changes were
made· without any intention of changing that detail that he
stressed to me. It -\vas not until I pointed out the fact that
he could have either type of mantel that you then began to
look for something else that could he pulled in on this case.
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Mr. Phillips: I will find ou,t ho'v much can be pulled in
on it before we are through.
page 553 }-

A. (Continued.) The chimney protruding from
the house did not ·enter into the original discussion of the faults. I assumed this list of the faults ~Ir. Dobie
and I had made were all of the things. vVhen we discussed
it, the chimney's protrusion did not enter into the conversation, but the departure from a brick mantel to a colonial
mantel did.
Q. You say you were on that job on October fifth 1
A. Yes.
Q. Isn't it a 'fact that you did not know that the chimney
was on the inside or on the outside?
A. I did kno,v.
Q. You did know¥ I ask you the question. "Doesn't it
make any difference if the chimney is all on the outside?''
You answered me ''I do not know whether it is on the outside
or not''. And didn't I go and get a set of plans and did you
not get a rule out and measure it to sec how much it ought to
be and didn't you suggest tha.t we go out and look at it again?
A. The sugg·estion that we go out to the house was made
by you and not by me. I was there to complete and adjustment, and there 'vas no benefit to me to lose the little remaining time I had to go out and look at the chimney again. Already seen the house once. I think you will no doubt agree
with me that you did the suggesting that we go out.
Q. Did you measure on the plans to ascertain how much
it protruded¥
A. I did. The conversation had virtually been
page 554 ~ led down devious channels by ~Ir. Dobie's attorney; very technical over a few inches. Then it
was I asked you for a copy of your plans.
Q. How many inches, do you recall?
A. I do not recall.
Q. Do you call nine inches a few inches~
A. As I remember, I said the difference between one brick
a.nd two bricks, roughly a difference of eight or nine inches
of the projection of the chimney from the building.
Q. Isn't this where the difference came in? I asked you
the que·stion down at the office, that if I wanted the chimney
on the outside, that I didn't want son1eone to tell me it should
be on the inside and that it is up to the party who has the
contract to determine that. Didn't I .ask you that question 1
A.. I do no recall that question.
Q. Didn't I suggest this. fact to you, that when a party
builds a home, they have certain ideas of what they want

to
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put in that house and that ~ir. Dobie had certain ideas, and if
he had wanted any house he could go in the open market and
get one?
A. I think so.
Qt. Didn't you try to argue the case that a closed stair was
beneficial and that Mr. Dobie for that reason ought to accept
it on that point?
A. I did point out that the closed stairway would not permit the escape of heat to the attic. The finished
page 555 ~ plans did not call for any completeness of detail.
That is another point that would have to be left
to the construction superintendent to work out in collaboration with the customer.
·
Q. Didn't I tell you that if Mr. Dobie wanted an open stairway that it was not a question of your judgement or any one
else's judgement whether it 'vould be a closed stairway?
A. I think we were in complete agremnent.
Q. Mr. McCarthy, wasn't the real meat of the whole situation when I asked you the question ''What are you going to
do with those foundation walls''?
A. I felt during the discussion of that point, and no words
from you or Mr. Dobie would give n1e any reason for feeling
otherwise, I felt that my offer to waterproof and do any wot·k
necessary to waterproof that foundation so that there was no
moisture coming into it, and then give a guarantee of the
foundation, would be sufficient to take care of that.
I am aware of .the fact that it is quite possible to lift a
house up and carry it a quarter of a 1nile and build a new
foundation. I did not suggest that because my own sugges- ·
tion for taking· care of that foundation was so completely adequate and would so satisfy any reasonable man, tha.t he could
not carry the matter any further. vVe did not get any. further
when you shifted to another subject, giving me the feeling we
had satisfactorily n1et you on that point, down all the wa.y to
asking you to incorporate these details in an
·page 556 ~ agreement.
Q. You said you would give a guarantee but
would n9t give a bond. You said Sears, Roebuck guarantees
all its work but does not g-ive bond.
A. No discussion of a bond. Sears, Roebuck will give you
a bond on the foundation.
Q. I did not ask you about a bond at the time 1
A. You did not.
!1:r. Phillips: All right, sir.

Q. Mr. Dobie took v:ery little part in the discussion that
day, didn't he¥

---

~--

--

--~~----

1

l

!

Charles C. Dobie v. Sears, Roebuck & Company.

36'1

A. I do· not agree with you on that. I think we all shared
equally in it. I distinctly remember that the early part of
the discussion was particularly between Mr. Dobie and myself.
·
Q. That was in the office 7
A. That was in the office.
Q. Did Mr. Dobie tell you at that time about his plans having been upset and how he )Vas feeling about the whole matterY
A. He did.
Q. When you indicated about tearing the brick veneer offThe "'\Vitness : May I had something to my last answer Y
A. {Continued.) When he told me about his plans, he said
we had .contracted to finish the house for him on January
fifteenth, and knowing 've never put. a completion date in a
contract, I immediately questioned that point. It developed
there was no completion date in the contract.
page 557 ~ Q. Did you hear 1\ir. Nash state on cross examination he represented that he could get {t house
by Christmas Day Y
A. I do not recall him making any definite promises to have
the house finished. I do know this. We have these preliminary
negotiations that occur between the salesman and customer,
.and because we deal with so many cases, we have found it is
quite necessary to incorporate all of the agreement in the
-contract. If the customer had the feeling that this house was
to be completed definitely and irrevocably by January fifteenth, I feel that he should have brought the matter up and
see that it was written into the contract. That was not done,
and at the expense of losing the order, it would not have been
·
done.
No person for Sears, Roebuck has any authority to write
a completion date in any contract. However, the customer.
ordinarilty has every right to expect that house will be completed in about thre.e or three and a half months. 'rhat is
why we require no payment on our mortgage loan for the first
four months so that he will have four rnonths's money to put
into rent or dwelling payment. It is not until the ':fifth month
that any· customer would suffer the inconvenience of paying
for two. dwellings.
Q. Nothing is the contract about painting those walls in
the basement.
A. There is not.
Q. In the office there that day you sugge-sted
page 558 } that those 'valls could be covered by putting a
coating on them?
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A. I did not. Instead of that, I questioned Mr. Dobie's
demand on the day previous that we paint the walls and asked
him if it were in the contract, and I hav:e testified, and I repeat as a fact, that ~Ir. Dobie produced son1e sort of a memorandum or paper on which we were committed to the painting of the walls. I considered those walls before they were
painted thoroughly acceptable.
Q. You say lVIr. Dobie produced some paper on which Sears~
Roebuck was committedA. To the painting of the;. wall and was one of his demands.
Q. Do you know ·where that paper is today1
A. It was in his possession.
Q.. Do you know where such a paper would con1e from if not
from Sears, Roebuck Y
A. After it had gone into his possession.
Q. You have heard all the testimony t
A. Yes.
Q. You have heard ~ir. Nash and every one else say that
they did not write l\:[r Dobie on any change and did not furnish him with a memorandum lVIr. Nash prepared?
A .. I have heard that testin1ony. I arn a'vare of the fact
that we have a memorandum in our file with no signature on it
of certain last-minute changes to be n1ade. I am also distinctly aware of the fact that Mr Dobie had in his possession
at that time some paper to show he was entitled
page 559 ~ to painting of the 'valls.
· Q. You have no such record in your papers?
A. Not an official record.
Q. Do you know whose signature was on it f
A. I have no recollection ·at all of the type of paper he
had.
Q. Mr. McCarthy, you say or have you ever said that you
had some written statements showing that ~Ir. Dobie agreed
, to the stairway and the chimney~
A. I have not made that statement.
Q. ~Ir. 1\IcCarthy, did you ever write me that the changes
and deviations in the plans that you had written statements
indicating that ::Mr. Dobie had discussed the deviations in
the plans and concurred in these changes?
A. Your question seems to be formed around my statement
that we had such statements, whereas I took the ·intent of the
last question I answered that had to do with statements signed
by ~Ir. Dobie. We have no staten1ents signed by ~Ir. Dobie in
which he agrees to the change. 1\Iy letter refers to written
statements from those who worked for us on the job. Their
written statements acquainted us with the fact that he con-

Charles C. Dobie v. Sears, Roebuck & Company.

369

curred in these changes, and it was those written statements
I referred to in that letter.
Q. So that this is misleading?
A. Absolutely not, you are putting the interpretation on it.
page 560

~

Mr. Phillips: Suppose we read .this paragraph.
J\fr. Booth: We had 1nacle-written statements
of the witnesses on the stand but we did not think in order
to facilitate the matter there would be any necessity of .it.
The Witness: Suppose we read the whole letter.
J\tir. Phillips: "I wish to advise that we have written statements indictaing that 1\tir. Dobie discussed any deviation from
the plan and concurred in these changes.''

Q.. Mr. 1\'IcCarthy, as I understand it, when you met Mr.
Dobie out there on the second occasion, you did not indicate
to him that you had ever seen him before and you proceeded
to 1?,'0 over the whole matter fully as to the complaints?
A. That is true.
Q. Isn't l\ir. Dobie to have an inspection of the house made
on his own behalf¥
A. ·Certainly he is.
Q. And is there any particular time that he must have this
house inspected before the actual acceptance~
.A. Well we have no arrangement with the customer at
which time he is to make a formal inspection of the house.
Quite naturally if he is on the job three or four times a week,
making inspection and coHaborating· in the changes, we would
be justified in feeling l1is inspections were made as the job
progressed.
Q. J\Ir. Dobie is a layn1an so far as building goes, isn't be?
A. I have no knowledg·e of his technical qualipag·e 561 ~ fica tions.
Q. If at the time that you would say that the
house is completed, would not ~[r. Dobie have the right to
take an experienced nwn in there and check up and see
whether the house was completed in accordance with plans
and specifications 1
. .~. He not only has the right, but I urge it vehmnently. I
even offered orally to pay for a con1petent engineer who would
not know his compensation was coining from us to represent
Mr. Dobie's interests in arbitration proceedings.
Q. Yon asked me about arbitration?
A. I urged it on you and on l\ir. Dobie. I think our attitude
·with regard to that would be more con1pletely cleared up if
you refer to the letters I sent both to l\fr. Dobie and to you
after I can1e into the picture. Our willingness to follow any
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plan l.s very clearly shown in those letters, and the only reason
we are here has been we have been unable to arrive at an
understanding- that would pernut us to fix how 1nuch work or
to just what extent S'ears, Roebuck were to proceed in order
to n1ake ·the house satisfactory to him.
He has never. been willing- to sit in on any arrangement since
I have come into the picture that would lead to that point
where he would state the house would be acceptable to hin1
provided we made certain changes, certain additions or certain iinprovements.
Q. Carrying you back to the conversation in the office, I
started out and asked you about the first and most important
thing was the foundation. That was discussed t
A. It was.
pag-e 562 ~
Q. The foundation had already been parged?
A. It had ..
Q. You have heard Mr. Eklund say in his opinion nothing
was necessary to be done in the testimony here 1
A. I am afraid I do not quit connect that with the matter
you are speaking· of.
Q. Did you hear 1\Ir. Hawksworth testify there wasn't anything to· be done to those basement walls Y
A. I am sorry I do not recall. I do not deny he stated that.
I do not recall.
Q. Did he attribute any dampness there to the fact that he·re
had not been sufficient to me to make settlement 1
A. Frequent testimony to that effect has been adduced.
Q. Since the conversation in January, has anything been
done to those basement walls to correct the condition there ·t
A. I do not know what time the action was taken.
Q. Since our conversation in .T anuary 1
A. I do not know 'vhether the action was taken prior to our
conversation or after it, but I do know the condition of a wet
cellar was corrected by building the trench alongside the
house and by taking the water from the downspouts or leaders.
Q. You are getting that on information 1 That is not of
your own knowledge 1
page 563

~

¥r.

Phillips: I move that be stricken out.

Q. Of your own knowledge, not what Mr. Hawksworth sai<.l
he would have done¥
.
A. Of my own knowledge I do not know of anything being
done. I did not order any work to be done because it had
been impo~sible to arrive at any agreement.
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Q. Mr. McCarthy, couldn't you go there and find out
'vhether the contract gives the house as it stands gives to Mr.
Dobie exactly what the contract stands for without asking him
about it¥
A. Yes, I think I could.
Q. Why wasn't it done~
A. ~lr. Phillips, that was done.
Q. It was done 1
.
A. I do not know 'vho did it, but I do know at the time this
controversy arose, there was a difference of opinion on that
point. Our position was not that of insisting the house was
finished; our position was that of asking for an acceptance on
the house, or if we could not have an acceptance with conditions, or if we could not get it, a list of those things that
would be necessary to complete the house to his satisfaction.
I have already indicated that even those items not called for
by the contract, such as waterproofing the cellar, we would
have been very glad to do that work for him.
Q. Didn't you ask me, when I told you that was a very material matter, ''vVhat do you expect me to do, tear the foundation walls down?
page 564 } A. I do not recall asking you any such question.
Q. When_ we discussed the brick veneering ~nd the 1rregu-.
lar courses, didn't you say you thought that came within the
tolerances of the trade Y
. A. I did. I had done that at another tim€. I think you
are ref.erring to the conversation in your office. There was
practically no discussion on that point. I said "Mr. Dobie,
what do you think we ought to do". He said "Pull down the
brick and build it over again''. I said ''All right, we will do
that".
Q. Didn't you ask ''Do you want us to pull the brick
down''!
A. No, sir.
Q. You did not put it that way t
A. No, sir, I was not looking for trouble.
Q. Now on the question of the ties, when you 'returned to
the office on another occasion, didn't you say you had checked
your office and found that ties had been delivered to this job,
the ties that 'vere to go in there V
•
·
A. Sorry I do not recall that.
Q. You do not recall that Y
A. No, I do not.
Q. Do you recall on that same occasion, you were in the of_fice on two occasions, the second occasion you came back with
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your brief case, you said "Now I can show you }fr. Rosenberg's reports¥
page. 565 ~ A. I do not know that I had 1\Ir. Rosenberg)s
report. I do know it was mentioned during some
of our contacts the fact that 1\Ir. Rosenberg had been on the
job quite a few times and that his reports indicated he had
been there. That was brought out to correct the imprBssion
1\tir. Do'bie had in which he had stated to me that 1\tir. Rosenberg came to hiin before the job started and promised all
kinds of cooperation and had never showed up on the job since
then.
I wanted to set ~{r. Dobie straight on that point. These
reports indicated he had been on the job and I stated it would
have been rather difficult to make up the reports if he had noi
been there.
Q. In that same conversation you do not recall stating you
had found out the ties had been ordered and sent to the job¥
A. I am sorry.
Q. Is Mr. Dobie eititled to a white sn1ooth coating job of
plastering Y
A. Yes.
Q. V-lell no'v is that any correction to say I will have the
painter paper it "1
· A. I was not. trying to correct a defBctive plaster job. The
job is not defective. I was trying to make the house acceptable to Mr. Dobie, making any type of suggestion I can
think of, trying to adjust these differences that
page 566 ~ had occurred.
.
Q. If you say there are an unusually large number of cracks in the plaster, could you correct those except by
patching and tearing out¥
A. An examination 'vill sho'v that the cracks referred to
are so fine that you have to go looking· for trouble to see
them. That is uot true of the cracks alongside the arch and
in the dining roorn, but the 1uethod of patching that I spoke
of by taking care of it with 'vire lath, reinforcing against
further settlement.
· Q. Do you kno'v whether or not molds were sent, steel
frames were sent for those rods~
A .. I do not know.
Q. Isn't it customary to use steel fratnes under arches~
A. Recently the U. S. Gypsum Company has introduced a
new bracket so that instead of having to go to considerable
effort-the carpenter framing an arch and the lather putting
his plaster base in so that the plasters could then turn the
arches-this uew bracket has been developed. It is just a
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piece of metal in the form of the arch with holes punched in
them so that the plaster will key in rapidly. This new development has very frequently been sent on the job recently but
it is usually not custon1ary to use them in arch work. The
average builder has hardly discovered them as yet.
Q. You had steel frun1es on the job'¥
A. You 1night very readily have seen them on
page 567 ~ the job.
.
Q. In tended to be used¥
· A. Mig-ht have been intended for that particular job. They
were if they were Rent there. I!owever, the other method of
framing arches-that has been is use good many hundred
years, is still quite the standard practice, and that is the
n1ethod used in this case.
Q. How do you know they were used rather than the steel
frames¥
A. I se-e the plaster there. I know it is plastered on some
base. Your conversation leads me fo believe we may have
sent arches on the job and not used then1. I do not know that
to be the case. If that is the case, there is still the other
method. It must have some plaster base.
Q. If the plans provide certain cabinets should go into
·the kitchen, they have a right-anyone on the job-to cut these
cabinets down¥
A. Well that is rather a difficult question to answer. To
begin with the cabinets are not delivered assembled. They are
delivered to the job knocked down and it is necessary to put
them together. Putting· them together always calls for a certain ainount of fitting necessary to install. Just how much
fitting was necessary to work out the details in the case, I
could not say.
Q. You have se-en those cabinets1
A. Y·es, two· very nice cabinets, one on either
·page B68 ~ side of the window. The window is in the center
of the wall and the sink located between the two
cabinets. The counter for the two cabinets neatly fitted
against the sink. The total thing gives a nice kitchen effect
that we display in the 1-Imne 1\!l:agazine.
.
Q. Drawers on each cabinet cut and a curve made to fit it
around the sink when that was to be a full space saved for
·the cabinet without having to do any cutting around the sink.·
A. You may be leading up to some short-coming I did not
know existed. I know if you have twelve feet-three foot
cabinet here and three foot cabinet here, you can only ·get six
feet in between.
Q. That is the point I mn n1aking ..

a
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A. If it is necessary in working out the details to fit the
counter or anything else to the sink, that is quite customary
practice. I do not recall any short-con1ing at that point. I
did not know that any question in regard to this cabinet was
involved except that the counter did not seem to fit to the sink,
and I have showed you that could be fixed by putting it up
against the sink.
Q. Doing away with one drawer and one cabinet Y
A. I am afraid I do not recall the condition you speak of.
Very nice working space, and had the matter been brought
to our attention, it certainly would have been fixed to your
liking. We cannot perforn1 the impossible in putting two
things in the same place at the same time.
page 569 ~ Q. :Wir. ~icCarthy, is there any excuse whatever for the installation of electric fixtures where
holes are made on each side, holes so big there is an opening
between the fixture and the plaster 1
A. I have very frequently seen that condition. It is usually necessary to bring· a plasterer back in the job at the
time the trim is finished, to do what we call pointing up.
"\Vhen a plasterer is working he caiTies his plaster down the
wall but does not usually go right to the floor, stays up about
this far because he knows the base will cover that. In working around the electric outlets he works reasonably close to
the outlet. It is quite possible a plasterer would leave too
much space for an escutcheon plate of the fixture, particu·
larly if that fixture happened to have a very small escutcheon
-plate.
Q. l\fr. McCarthy, if Mr. Dobie wanted quarter.inch joint
with these brick, how would you correct that 1
A. When I told lv.lr. Dobie and yourself that I would pull
down the brick and build it over again, I still told you I
could not give you the quarter inch joint with the same brick
that had been used.· I acknowledged that would be an impossibility and that we would have to come to some understanding just what arrangement would have to be made.
Q. Based on your experience or information given you Y
A. Information given me. The brick have a very high suction point.
Q~ All the infor1nation with respect to what can
page 570 ~ be and what cannot be done have come from your
hvo n1en, Mr. Broadhurst and Mr. Rrown, thos~
two men?
A ..And my own experience.
Q. Did you ever try to lay these bricks t
A. I have laid brick.
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Q. If you can lay one course with a quarter-inch joint with
this brick, is there any reason why you cannot lay tei;L_ that
way'
.
.
A. I am not inclined to believe that if you do not regard the
·difficulties involved as insurznountable. If you set out to
perform a very difficult feat, instruct your men very carefully,
mix the mortar unusually wet, soak the brick in a tub before
you put them in plaee to kiP. the suction, it :qtight be technically possible to achieve that-could easily lay two or three
bricks to a quarter-inch joint.
Q. The fact that it may be a little bit more difficult to do
so than to lay them irregularly~ is that any reason why it
was not done in thi~ case?
A. That is not the reason.
Q. Wliy wasn't it done 1 Do you know of your own knowledge!
.
A. The only knowledge I have on the subject is that the
matter was taken up with lVIr. Dobie. I was not present.
Q. Mr. lVIcCarthy, if there are courses out there today that
have a quarter-inch joiilt, could that joint have been !llain.
tainedY
A. Not with the suetion ower of the brick without going
through unusual steps I spoke of.
page 571 ~ Q. ~Ir. McCarthy, if I would show you houses
all over Alexandria laid with one-quarter inch
joint, would you say that it can be done or cannot be donef
A. You would be showing me houses. That would not
necessarily prove it was this No.1 Hy-text brick.
Q. Mr. McCarthy, in the use of mortar, don't you use
certain kinds of morta1· for certain types of brickwork!
A. You use -certain types of mortar for certain jobs. I
Q. Do you· use the same mortar for the foundation as with
these face brieks Y
A. You might.
Q. Would you get a good job t
A. Certainly, excellant job.
Q. So that this job could be made excellant?
A. Yes, sir, could be made an excellant job. That is not
an admission it is not an excellant job.
. Q. Do you think it is an excellant job¥
A. I do not think I would apply the word excellant joba .good brick job.
Q. Althoug·h the courses may vary?
A. There are some variations I am· aware of. Even those
jobs you show me there 'vill be variations.
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Mr. Phillips: I am going to show you the jobs \vith the
-Court's permission.
page 572

~

Q. Mr. McCarthy, do you know when Mr. Dobie
indicated to 11r. Eklund that he \vould not accept

the job?
A. I ~have no knowledge of that point.
Q. You say you were rather surprised on the occasion· of
receiving· the letter from ~1r. Dobie, that he should express
himself as to the fact he had determined not to accept the job.
A. Very much surprised.
Q. Why should you be surprised if in my office you had
asked ~1r. Dobie to sig·n a paper agTeeing to accept the job,
and he refused to sign such paper' '\Vhy should you be sur·prised~
_
A. Are you stating a paper was tendered for ~Ir. Dobie's
·signature¥
·Q. No, .sir, I am not. You made the suggestion that that
paper be prepared, enumerating the terms of an adjustment
and that he sign it, and that he refused to sign it, didn't you
say that?
· A. No, I did not say he refused to sign it. We could not
get together and further discussion took place. I do not
think any definite refusal to sign any paper occurred. I
would not say it did not, but the paper we 'vere talking about
was to be a paper that would set forth the tern1s on 'vhich he
would be satisfied to accept this building, and he agreed to
write me a letter on that point. If he agreed to write n1e a
letter on that point and instead indicated that he had carefully thought the matter over and still had not changed his
mind, still had determined not to accept the
-page 573 ~ building, and if I had never had any indication
of his intention not to accent. than I think I wa;:;
quite justified in expressing surprise. Q. ~Ir. :McCarthy, isn't it a fact that on that afternoon
that ~Ir. Dobie told you that he 'vas thoroug·hly disgusted
'vith the way this thing had been carried, that he was not
going to take the job¥
A. No.
Q. Did he further tell you that all of his plans were upset?
A. He did.
Q. And he did not 'vant you to go and tear down and patch
up the job for him~
A. He told me all of his plans were upset. lie did not say
he did not 'vant me to tear down and patch up the job. That
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was not a part of his statement. He told me how badly upset
his plans had been.
Q. l\Ir. l\ticCarthy, do you recall the conversation on the
san1e occasion when the matter of his refusal to take the job
was discussed and you said it ·would be put up for public auction, and he would bear the expense of the difference f
A. His refusal to accept the job was not discussed on that
occasion.
Q·. When was it discussed 1
A. Another time. No question then of his house being put
up for auction. You are confusing a later con.page 574 ~ versation that took place also in your office, a
conversation that took place after twenty minntes
of pleading on 1ny part with lVIr. Dobie to let us get together
again and see if \Ve could not still settle this matter, in spite
of the fact that he had very arbitrarily, I thought, com1nenced
to sue with little or no time to reply to it.
"\Vhen I got to vV ashingion to conclude the negotiations with
him or try to conclude them, he inforn1ed me he had already
started to sue. Then I spent about twenty minutes with hin1.
lie said "That matter is in the hands of 1ny attorney" and
that it would be necessary for us to get in touch with him, as
a result of which we did hold a. second interview in your office.
It was at that time the matter of disposing of the house
would have to be at auction. Discussion was brought up
merely to sho\v the unfairness of putting this house up at
forced sale, a house that had been designed to his own needs,
a house that had in it the thing·s of little value to the purchaser incorporated in them at his request. I told him an
auction would not bring nearly enough money to cover his payments.
Q. l\{r. l\tfcCarthy, do you know whether or not Sears, Roebuck have had this house appraised 7
A.. I do not know.
Q. You to not know¥
A. I do not ln1ow by n1y own knowledge.
Q. I-Ia ve you been told~
page 575 } A. I understand they have.
Q. Do you know what purpose they had to appraise itt
A. Yes.
Q. For \Vhat purpose f
A. All the way through we tried to arrive at a friendly
settlement with the customer.
Q. It was appraised last month~
A. The only appraisal I am familiar with occurred prior
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to the second visit to your office. I am not certain of that
point. I have no definite knowledge of appraisal or figures
on it.
Q. You do understand an appraisal was madeY
A. No.
Q. You do not know whether John G. Graham made that
appraisal Y
A. No, I do not.
Mr. Phillips: That is all.
Mr. Tobriner: If your Honor please, we desire to introduce
the rest of the correspondence that passed between ~Ir. McCarthy, 1\:fr. Phillips and Mr. Dobie, which has been testified
to on cross-examination and direct examination, simply for
the 1·eason of completing the record, so far as that is conC€rned.
The Court: All right, si.r.
Mr. Tobriner: I ·wish to introduce in €vidence letter of
February 8, 1932, directed to Sears, Roebuck and Company,
New York, New York, Attention Mr. J. M. Mepage 576 ~ Carthy, sign€d by John Barton Phillips.
The Court: lviark it Defendant's Exhibit G,
McCarthy # 3.
Defendant's Exhibit C, lvicCarthy $3 is as follow;-..
February 8, 1932.
''Sears, Roebuck & Company,
New York, New York.
Attention:

~Ir.

J.

~I.

lvicCarthy.

Gentlemen:
Your letter of January 28, addr€ssed to :.M:r. Charles C.
Dobie relative to construction contract, has been forwarded
to me for attention.
During the negotiations leading up to the excavation of
said contract and ever since construction was started, Mr.
Dobie has endeavored to impress upon your representatives
that he was interested in having a home built. The plans and
specifications agTeed to by him represented the type of home
which· he contemplated receiving by virtue of the contract. It
has heretofore been brought to your attention. that the construction has so n1aterially deviated from the said plans and
specifications that the present structure does not represent

Charles C. Dobie v. Sears, Roebuck & Company.

379

the type of house as provided for by_ .said cont~act. As the
chang-es in plans are so fundamental and the construction so_
defective, Mr. Dobie feels impelled to decline the acceptanee
of the house.
It is to be noted also that th-e element of time in respect
to construction was an important factor with Mr. Dobie.
He had reason to have the house completed by January and
made this reason known to your representatives and as aresult he was assured of its completion without delay. The
troubles and delays incident to construction have completely
upset all of his plans for the immediate future.
Under the circumstances he wishes me to again advise you
that the house is not acceptable and that he looks to you to
reimburse him for his investment therein. H-e is nof disposed
to act hastily in the matter but he does feel that it should
be brought to an early conclusion and to that end has directed
me to take such legal steps as are necessary to protect his
mterests. It is considered that he should receive
page 577 ~ some definite satisfaction before the 15th of the
month. J\!Iay I hear from you by that time Y
Very truly yours,
. (Signed) JOHN BARTON PIDLLIPS.
Mr. Tobriner: I wish to offer in evidence letter dated February 15, 1932, headed Sears, Roebuck & Company, directed
to 1\fr. John Barton Phillips, subject Charles C. Dobie, signed
by Joseph H. ~IcCarthy.
The Court:

~{ark

it Defendant's Exhibit H, J\!IcCarthy :Jf4.

Defendant's Exhibit H. #4 is al follows:
Mr. John Barton Phillips,
105 South Royal Street,
Alexandria, Virginia.
Sztbject: Charles 0. Dobie.

Dear Sir:
On my return from Boston, I found your reply to my letter
of January 28th and was gratified to note the statement contained in your last paragraph seeming to indicate that, while
we are still some distance apart with regard to a meeting of

380

:Supreme Court of

App~als

of Virginia.

minds, there is still a marked disposition on both sides not to
act hastily.
This thought so completely reflects our own views that we
are determined no doubt can exist of our willingness to work
out a solution of the problem entirely fair to 1\ir. Dobie and
affording him any relief to which he might have a just legal
ciaini without the annoyance, expense, or delay of such action.
The basis of l\1r. Dobie's stand as set forth in your letter,
seems to hing·e on a claim of shortcomings on our part, under
two separate beadi~gs.
1. The structure contains several deviations from the plan.

2. ~Ir. Dobie feels that the workn1anship, in some cases,
does not come up to the standard he has a rig·ht to expect.
\Vith regard to the first item, I wish to advise
page 578 ~ that we have written statmncnts indicating that
.1\tir. Dobie discussed any deviation from the plan
and concurred in these changes. Our position in this matter,
ho,vever, is that all this new information (which has lately
come into my possession) can be used as the basis for friendly
discussion of the respective equities in this matter.
With regard to the claim of defective workn1anship, I have
already pointed out that it is far n1orc difficult to determine a
standard of workmanship than to measure a yard of cloth,
and it is quite customary for supervising architects to accept
or reject work on a basis that g·ives consideration to such de~
viations and tolerances as are custon1ary in the building
trades.
As an illustration of this point, I mig·ht point out that the
brick company's display panels (presun1able intended to exhibit, at its best, the brick selected by ~ir. Dobie) show the
same marked deviation in width of joint that 1\!Ir. Dobie has
spoken of.
To sum up our feelings in this n1atter, we wish to make ii
clear that we are willing to go to any necessary lengths in correcting any possible defects in the job and the only thing that
has prevented our doing so, has been 1\ir. Dobie's unwillingness to set forth just what iten1s would have to be corrected
to make the house acceptable to him. If his unwillingness
to do so, and his den1and, as set forth in your letter of February 8th, are in any way based on doubt of our willingness
to be entirely fair with him, I can only point out the advantage of n1y previous suggestion that the matter be referred
to a committee of arbitration.
If, on the other hand, :h:Ir. Dobie's affairs are such that he
no longer wishes to occupy the home which we feel meets the
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conditions of the contract, I do not feel that it is fair to insist
on our taking over the house, as this position might easily be
taken by any purchaser wishing to cancel a contract.
When the contract was made, we acted in good faith, and
have acted so through the entire transaction. If differences
exist, we are inclined to lean backward in adjusting them, but
having done so and having·_given ~fr. Dobie the benefit of all
the conditions in the contract, we may then justly expect that
he carry out his part of the agreement, either accepting thP
house, or submitting· a list of his objections so that any of
these about which there might be any question can be corrected.
If you are willing to join in this plan, arriving at an understanding of procedure in listing those shortcomings that
need correction, we 'vill not be too critical deterpage 579 r mining responsibility and will be glad to proceed
immediately with t;he work. taking every precaution to see that it is properly, promptly, and completely done.
We will be very glad to hear your reaction to the above suggestions, and if you think personal negotiations might be more
satisfactory, I will be glad to come to Washington for that
·purpose.
Very truly yours,
(Signed) JOS. M. lVIcCARTHY."
JH~f:AH

1\{r. Tobriner: I wish to offer in evidence letter dated February 17, 1932_, headed John Barton Phillips, directed to
Sears, Roebuck & Company, New York, Attention Mr. Joseph
H. l\fcCarthy and signed by 1\{r. John B-arton Phillips.
The Court: 1\fark it Defendant's Exhibit I, 1\fcCartl}y #5.
Defendant's Exhibit I, NlcCarthy #5 is as follows:
JOHN BAR.TON PHILLIPS,
Alexandria, V a.
February 17, 1932.
Sears, Hoebuck & Co.,
New York City.
Attention: J\llr. Joseph H. 1\fcCarthy.
Gentlemen:
I am quite surprised that my letter of 1February 8th, rela-
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tive to the contract of Mr. ·Charles C. Dobie, should be construed in the way evidenced by your reply under date of February 15th.
It was my purpose to give expression to Mr. Dobie's attitude in respect to the 1natter of advising that he would not
accept the house.
.
"No good purpose will be served by repeating
pag·e 580 ~ and listing the numerous defects and deviations
incident to the construction of the house. They
have been pointed out on numerous occasions.
1_\,Ir. Dobie has a legal rig·ht to expect a substantial complicance with the terms of the contract. A failure to have
substantial performance of the terms. of the contract justified
his position in considering the contract as terminated and
rescinded.
Because JYir. Dobie is insisting and has insisted on getting
.the house provided for by said contract, the thought has occurred to you that possible he is no'v using his complaints
as excuses for his failure to accept the house on account of
his "Affairs." In this you are wrong.
As evidence of his good faith in the n1atter, and although
his plans have been completely upset by the course the matter
has taken. he Rtill wantR a hon1e and intends to provide on~.
There are two ways that you can satisfy him. One is to take
the present house and reimburse him for his investment
therein. Two is to take the present house and provide other
lots, furnish materials, and permit him to choose the contractor to do the building.
In order that there may be no further misunderstanding,
pern1it me to again say that he is of the opinion that there is
nothing to arbitrate. The house speaks for itself.
Yov. doubtless realize that l\ir. Dobie executed trusts in
connection with the building which provides that the prop~rty
cannot
disposed of without the consent of your company.
He is consequently placed in a position where it appears that
he will have to take the initiative in protecting what he considers his leg·al and equitable rights.
If you are interested in either of the propositions for settlement as submitted above, I must ask that you promptly advise n1e. Your imn1ediate and qefinite reply will be helpful
in bringing the matter to· an early conclusion.
·

oo

Very truly yours,.
(Signed) JOHN BARTON PHILLIPS."'
JRP:P
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RE-QRQSS EXAMINATION.

By Mr. Phillips:
Q. ~fr. McCarthy, on the occasion of your second visit
here, you called Mr. Dobie up and told him that you had
come to close the matter, didn't you'
A. I was not optimistic enough to make that kind of a statement.
Q. At the time you did not know the suit had been filed until you came to Washington~
A. Only filed that morning or the preceding day.
Q. Did you tell Mr. Dobie that you came to close the matter up one way or the other or foreclosure proceedings were.
going to be instituted in the event it was not!
A. Absolutely not.
Mr. Phillips: That is all.

..And further this ·deponent saith nol
lVIr. · Tobriner: That is the defendant's ease, if Your
Honor please.
page 582 }

Rebuttal testimony for the plaintiff.

.
Mr. Phillips: Call Mr. C. A. Haines.
Mr. Booth: May it please Your Honor, this witness has
been in Court while our witnesses have been on the stand, we
did make the motion to exclude the witnesses, the counsel for
the plaintiff made this motion.
Mr. Phillips.: This is the .first time he has been here today.
The Court: The only thing you can do is to :ask him rebuttal evidence.
M_r. Phillips: Yes, sir.
Thereupon,

C. A. HAINES.,
being first duly sworn, deposes .and :says as follows;
DIRECT EXAMINATION..
:By Mr. Phillips :
Q. Will you state your name 2
A. 0. A. Haines.
Q. Where do you liv.e!
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309 North Royal Street.
"\Vhat is your occupation Y
Bricklayer.
How long have you been a bricklayer?
About sixty years, a little over•
Are' you familiar with the Hydraulic Pressed Brick f
Yes, sir.
~·
Q. Can you tell what that brick is 1
page 583 ~ A. Well, I should think that would be a hydraulic pressed brick.
Q. Did you ever use this brick!
A. Yes, sir; if this is a Hydraulic brick; it has all the appearance of it.
Q. Can you. say whether or not that brick can be laid with
a quarter inch joint ol
A. Yes, sir.
· Q. Do you kno'v of any reason. why it cannot Y
A. No ..
Q. Do you kno'v of. any houses around in Alexandria where
it has been laid 'vith a quarter-inch joint "1
· A. I have done it myself.
Q. Could you point out one particular caseY
A. You can go to where I live, that is pressed brick jobbed
· with a quarter-inch joint; ~1:r. Creighton's Drugstore up on
Royal street and Mr. Downham's house.
Q. What number is that 1
A. 200 ·Block.
Q. What Downham is itf
A. Harry Downham.
Q. Did you do that 'vorkY
A. I helped. That is a very familiar brick, no trouble to
handle it. I have handled thousands of them.
Q. 1\ir. Haines, if you can lay one course of
page 584 ~ brick ·with a quarter-inch joint, can you lay more
than one course Y
.A. Yes, sir; it wouldn't be any trouble.
Q. Do you use any kind of particular mortar for this brick!
A. Getting it do'vn to that, the mortar is used to suit it.
Q. The mortar to suit the brick¥
A. According· to whatever is called for, they give us a brick
and we work it to suit us.
A.
Q.
A.
Q.
A.
.Q.
· A.

~1:r. Phillips: If your Honor please, I """ould like the time
when the Court looks at this house and ask that Mr. I-Iaines
be permitted to point out the Downham house that he says is
down in the 200 block of vVashington street.
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The Court: To whom? .
~Ir. Phillips: To the court.
The Court: I know the house, and I will be glad to look at
it.
CROSS EXAA1INATION.
By 1\Ir. Tobriner:
Q. 1Ir. I-Iaines, can you by looking at this brick, tell us by
whom it is manufactured?
A. No, I cannot. I feels and looks like ·a Hydraulic brick.
Q. When you say Hydraulic brick, what do you mean?
A. :Niade by the Hydraulic Pr-essed Brick Company. They
use that type of brick; but of course, it might have been bought
by them.
Q. Can you testify this is a certain grade or
pag·e 585 }- type of brick?
A. No, I could not, because they hav-e changed
the names of them so much; we had a book that gave all the
nurr1bers that we could keep.
Q. You could not tell us what number brick that was from
looking at it?
A. No, it might be a sixteen dollar brick or an eighteen
dollar brick; I suppose that brick is worth about three cents,
or thirty dollars a thousand. I have not asked the price of
brick lately.
Q. n:Ir. Haines, is the Downham house to your knowledge
built of this particular brick?
A. 1\fo, sir; I could not tell you that, I do not know the
brick.
Q. Is the Creighton house built of that particular brick?
A. I do not know.
·
1\·lr. Tobriner: That is all.
R-E-DIRECT EX.Al\tiiNATION.
By Mr. Phillips:
Q. By looking· at that brick can you say that it can be laid
with a quarter-inch joint 7
A. Yes, sir, it could be laid with a quarter-inch joint with
no trouble at all.
page 586 }-

RE-CROSS EXA1\1INATION.

By lVIr. Tobriner:
· Q. If there is a variation of fiv-e-thirty seconds of an inch
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in the thickness of a brick and another brick laid opposite,
can you work your quarter-inch joint in t
A. I do not understand what your question means.
.
Q. Let me illustrate. If these bricks vary in thickness,
by thickness I mean this way (as indicated) and the brick laid
along side of it, five-thirty seconds of an inch lower or less
thick, can you work to a one-quarter inch joint?
A. You would put a little more mortar in between these
bricks. For five-thirty seconds of an inch you have to put a
little more mortar.
·
Q. It would not he a straight quarter-inch joint then 1
A. No.·
.
Q. There would be some variation?
A. Yes. You could make it uniform if you wanted to guage
the bricks, which we have done time and time again.
Mr. Tobriner: That is all.

RE-DIRECT EXA:&IINATION.
By :&Ir. Phillips:
Q. The bricks do not vary to that extent Y
A. Very little difference in that class of brick, it is ·supposed to be first class.
And further this deponent saith not.
page 587

~

The next witness is

CHARLES C. DOBIE,
being recalled for rebuttal testimony,

testi:fi~s

as follows:

DIRECT EXAMINATION.
By 1Ir. Phillips:
Q. Did you ever tell Mr. Nash that you whnted that stairway closed?
A. No, sir.
Q. Did you ever tell ~{r. Eklund you wanted it closedf
A. I never.
Q. Did you ever tell ~Ir. Nash about having the fire-place
changed?
A. Never.
Q. Mr. Dobie, when the walls in the area way to the basement were first installed, did you notice anything about them Y
A. I did.
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Q. What did you notice about themf

A. I noticed that_ the salmon brick, which Mr. Eklund had
assured me would be segregated and put on the back lot, were
being brought back and being used in the construction of the
areaway. This 'vall was brought up at the same time that the
foundation walls were being brought up. Practieally all of
the brick put in that area,vay were the softest kind of bricks.
I was there with my wife on two occasions. We took a piece
of two by four eight inches long and drag·ged it against the
brick and it crumbled awav. I called Mr. Eklund and told
him they were bringing back the salmon brick from Mr. Garrett's lot and he told me there were fourteen thoupage 588 ~ sand pressed brick ordered for that job, and that
Sears and Roebuck would not send ·another
pressed brick to finish that job, and the pressed brick, so far
as I can recall, were not then on the job. And the areaway
was to be faced with pressed brick. I told him that in my
dealing with the Hydraulic Brick Company, Mr. Simpson and
Mr. Eliot had both assured me that on a job of that kind,
that if they were found short of five or six hundred bricks
that they would send them out free of charge. Mr. Eklund
told me he would have nothing to do with an arrangement like
that, that if I 'vanted to get the extra bric}\:s I could get them;
I called Mr. Simpson and explained to him about it and he·
s-ent over two or three hundred bricks the next morning without a penny cost.
Q. Mr. Dobie, did you have any conversation with -Mr.
Charles A. Toome relative to the floor of the porch Y
A. I never saw :Wir. Toome until the day he sat here and
testified.
Q. Did you have any conversation with anybody who did
the cement work on the porch?
A. I never saw anyone who did that work on the job.
Q. Did you have any conversation with Mr. Smith who was
a painter on the job?
A. Yes.
Q. Did you tell him that you 'vere satisfied with the jobY
A. No, I did not, and on the two occasions that I saw Mr.
Smith, :Wir. Scott was with me, and :hfr. Smith asked me how
it looked, he had given it the first coat of paint,
page 589 ~ and I said the paint work looked to be a fair job.
· Q. Did he ask you for any instructions with respect to the staircase or fireplace 1
A. None whatever; he pointed out to me the cracks in the
plaster in the living room and I told him that I had noticed
all of it.
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Q. Did you have any conversation over the phone ·with M:r.
Livezey with .regard to the staircase~
A. I never heard of ~1:r. Livezey until the day he testified.
Q. Did you have any conversation with 1\Ir. Eklund with
respect to the "I'' beams for use in the basement?
A.. None whatever.
Q.. None with respect to the time when you called Mr.
Eldl1ncl about a bathtub, what did you call him for!
.A. ·The bathtub had been placed on the rafters in the bathroom. There was flooring .in the bathroon1 and they were
plastering; there was a plumber out there and it came up in
this manner. I asked the plun1ber if the tub was to be turned
around so the fixtures would be on the front and he said
"No'', this is the way it will be connected up". I said where
is the trouble box in this place and he said ''There is no
trouble box in this house, the. fixtures are over here". It was
represented to me the trouble box or plumbers access box
would be fixed in the hall in an entirely inco1nspiciou.sly manner with white porcelain door to keep from being
page 591 ~ noticeable in contrast ·with the plastering. That
is the· occasion in which I called Mr. Eklund up.
He had incidentally ren1arked that the tub would not go in
there because the porcelain had been cracked on the tub.
Q. Did you tell :Nir. Earl Broadhurst to go ahead and close
that stairway V
A. I absolutely did not.
Q. What, if anything, did you tell him Y
A. I told him not to do anything until I had had a chance to
take it up 'vith 'Vashington, that is one of the two occasions
I ever saw 1\Ir. Eklund and the day he came and inspected the
job in company with Mr. I-Iawksworth, and I happened to be
there with 1\{r. Nash, and 1\Ir. Eklund passed through the
hallway.
Q. Did you tell 1vlr. Earl Broadhurst, or anyone else to
get the best and closest joint they could get~
A. :Nir. Earl Broadhurst, is he the bricklayer¥
Q. Yes, the bricklayer.
A. I told Mr. Broadhurst, the bricklayer, that I expected
a one-quarter inch joint, and to see that it got a white stainless cement joint, he told nw that I would get it and the cement catne already prepared.
Q. 1\!Ir. Dobie, when was the basement wall painted, before
or after the filing· of this suit¥
A. After the filing of this suit.
Q. When were the st_eps put in, before or after the filing of
this action¥

- - - ---- · - - - - - -
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A. After the filing of this action.
Q. Did you ever take any brick mason out to
see the job while the job was under construction
other than lVIr. Lawler to inspect the work and offer him five
hundred dollars if he could find anything the matter with it f
A. 1\ir. Webster and Mr. LawTer were the only ones.
Q. Did you tell Mr. Hawksworth or J\IIr. Eklund or anyone
else to go ahead and put in the wooden telephone cabinetY
A. I did not; on the contrary ~Ir. Hawksworth agreed to
rip out the irregular box and to replace it according· to the
plans.
Q. J\IIr. Dobie did you tell 1\Ir. McCarthy on any occasion
that you would accept this job
A. Never.
Q. Did you tell 1\fr. Hawksworth or 1\-Ir. 1\IcCarthy the nature of your complaints¥
·
A. I certainly did.
. Q. Did 1\Ir. McCarthy tell you on any occasion that that
basen1ent wall could be corrected to make a dry cellar 7
A. lie never did.
Q. Did 1\-Ir. 1\tlcCarthy say in my office on one occasion that
he had checked up and found that those ties had been ordered
and sent to this job for the brick veneer Y
A. To use his exact w·ords, in reporting from the list I had
g·iven him said that '' N on-oorodable corrugated metal ties
in accordance with the District of Columbia Building Code
had been ordered delivered, and used on that job".
Q. Did you tell Mr. Nash or Mr. Eklund or
page 592 ~ l\1r. l\1r. l\1cCarthy or l\Ir. BToadhurst that you
did not want bookcases in that room f
A. I never; I tried to 1nake it appear I was very anxious
to get the bookcases in there with the properly planned :fireplace and chimney.
Q. ~fr. Dobie, did ~Ir. Hawksworth tell you that that was
one of the worst plastering jobs that he had ever seen and
that his five year old child could have done better?
A. He absolutely did," he remarked that in the presence of
seven or eig·ht persons.
Q. Did 1\ir. Hawksworth state that each and every one of
your complaints would be corrected t And that Mr. Eklund
\Vould go out on the job and do iti
A. I heard him tell l\1r. Eklund to get on the job the next
morning with the best men he had and finish the job according to the plans.
Q. Did you tell or consent to having the brick sills chipped f
A. I certainly did not. l\Ir. Hawkesworth told J\IIr. Eklund
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to rip out those sills and so 'vhatever 'vas necessary to .correct
that condition.
Mr. Phillips: I think that is all.
CROSS

EXA~IINATION.

By Mr. To briner:
Q. 'Vhen did you first observe salmon brick in the basementY
A. It was very near the time that used brick
page 593 ~ 'vere delivered on the job. I should say the first
or second day or so after they were delivered.
Q. When 'vere you aware that they were put in the foundation walls?
A. I 'vas not aware of the fact that salmon brick were in
the foundation walls until ~lr. Elliot of the Hydraulic Pressed
Brick Company looked over the job with me.
Q. When 'vas that, about?
A. My answer to that would be purely a guess.
Q. What is your best guess?
A. I know it was some time in December.
Q. The first or last part of December.
A. It would not be fair for me to guess ; I am quite positive
it was sometime in December.
Q. In the first week or the second week?
A. I could not say this day because I do not remember.
Q. lVIr. Dobie, did you or did you not direct Mr. Broadhurst
.to build the attic floor above that stairway out two or three
or feet¥
A. I absolutely had no such conversation with Mr. Broadhurst at all about the stairway to the attic.
Q. You did not direct him to build out that floor?
A. I absolutely did not.
Q. Did you or did you not testify on your direct examination that you did direct him?
A. I absolutely did not.
page 594 ~ Q. I read you fron1 page fifty, of the transcript
of testimony ''Q. Did you suggest to Mr. Broadhurst that he build out the attic floor two or three feet over
the stairway so that you could hang up a curtain from the
botton1 of the stairway f A. Yes, sir.''
A.· I just simply cannot account for that.
lVIr. Tobriner: I can't either, 1vir. Dobie.
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Q. Do you deny having ever discussed with Mr. Nash the
change from an open stairway to a closed stairway!
A. I discussed it in what manner7
Q. Discussed the change Y
A. I naturally took it up with Mr. Nash the first one.. ¥r.
Nash was a visitor at ~y office at least two or three times
every w~ek, during the- early stages of that house. If I remember correctly, it was Mr. Nash that I asked to see Mr.
Eklund for me; I had called Mr. Eklund several times and
could not get him. It was on the occasion when I went up
to visit 1\tir. Eklund, I was with Mr. Nash and reported it to
·him. As J.\lfr. Eklund came through the hall, he said, ''There
is ~{r. Eklund, I will take it up with him".
·
Q. Take what up with him 7
A. The fact that Mr. Broadhurst was unable to get it in..
Q. Do you deny ever discussing with Mr. Nash and Mr.
Eklund of .Sears and Roebuck and Company, whether or not
you would be entitled to get credit from an open to a closed
stairway?
:A. I absolutely did not.
Q. You deny thatt
pag·e -. 595 } A. I deny that.
Q. Do you remember ever having discussed
having a mirror door placed at the bottom of the stairway!
A. There was a mirror door in the bed room; it was the
first one we discussed with Mr. Eklund. Both Miss Jean
and I before any door of any description had been thought
'Of for that stairway. Our understanding was that Sears,
Roebuck furnished nothing but beveled mirrored doors.··
Q. Do you deny ever taking up with !VIr. ·Livezey, irrespective of whether or not it was Livezey or some else, and
-confirming the change from an open to a closed stairway f
A. I emphatically deny that.
.
Q. And yet, Mr. Dobie,. you were on that job practically
-every day or every other day, perfectly satisfied with the
building operations going on, and you saw this closed stairway
being put in and you were th9re three or four times a week and
you deny that you were not a-ware the change being made?
A. I positively deny that I gave consent for the type of
stairway that is there or any deviation of the stairway plans.
Q. Do you deny having discussed on October 5th with Mr.
}.!IcCarthy and Mr. Eklund the change from a brick mantel to
. a colonial mantel?
A. I never saw Mr. McCarthy until January 22nd, 1932,
and in bringing him to Alexandria that afternoon as a :mat-
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ter of courtesy, I asked him which road he wanted
to take, and he said, ''It doesn't make any difference to me, I have never been to Alexandria be-

fore."'•

.Q. ~... Dobie, J.\IIr. Phillips asked you on direct examination \vhether any bricklayer on that job had made you a bet
of five hundred dollars!
A. Yes.
Q. Your answer was what f
A. I never took any bricklayer there and offered him five
hundred dollars.
Q. Did you take anybody else there and make him ·an offer
that if he could find anything wrong with the job you would
pay him five hundred dollars i
A. I absolutely did not.
Q. Do you have a friend by the nan1e of ·Fred Y
A. Well, I have a Fred in my office, Fred Shoemaker.
Q. Did you ever take Mr. Shoemaker out to the job or not t
A. Never in my life.
Q. Did you ever take anyone whose first name is Fred but
there~

A. And make him an offer of five hundred dollars~
Q. Yes.
A. No, or any other parson.
Q. Did you ever tell lv[r. Smith that you were delighted
with the work and going to throw a big· party Y
A. No.
Q. All of these gentlemen are entirely mistaken
page 597 ~ about any conversation of that nature?
A. They most assuredly are.
Q. You say, Mr. Dobie, that you never consented to the
change in the type of that chimney t
A. That is right.
Q. ·You were on the job frequently 1 were you not Y
A. Sometimes I was there, I should say three or four times
a \Veek.
Q. Sometimes you went out .there. at night and prowled
around \Vith a flashlight~
A. Frequently, after the days began to g·et dark I would
. go there and use a flashlight.
Q. Once you took a day off practically to look at the job1
A. I \\:-ent over there on December 4th and 5th.
Q. Do you recall, l\fr. Dobie, in your letter to Mr. Hawks\Vorth that one of your complaints was that the cornice or
coping· was not con1pleted around the chimney 1
A. In 1ny complaint to lVIr. fla.wksworth 1
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Q. Either by letter or in his conversation which subsequently you referred to in your correcpondence, did you say
anything about the flashing around the chimney?
A. If you will get the letter straight?
Q. I am asking you if you remember.
A. I do not recall having ever written to 1_\.Ir. Hawksworth
a letter, I might have possibly done so.
Q·. Did you write Sears and Roebuck in Chipage 598 ~ cago a letter based on Mr. Hawksworth letter?
A. Absolutely.
Q. Did ~Ir. Ha,vksworth state to you in his letter that one
of the things you had complained of1\Ir. Phillips: If Your Honor please, I do not know what
he has in mind but I think he is going beyond what is considered as rebuttal evidence.
Mr. Tobriner: The effect of his rebuttal is that he has·
taken every conversation that we had witnesses testify to
and said he never had any conversation with a single witness 've have had on the stand.
· 1\ir. Phillips: He has not said that.
The Witness: No, I have not said that, I merely denied
having certain conversations.
The Court.: What conversation is this ·you are referring
tof
Mr. Tobrincr: I am referring to the conversation of De~etnber 13th and a letter from Mr. Ha,vksworth to Mr. Dobie
'vith respect to the items checked up on that conversation,
and the subsequent letter from lVIr. Dobie directed to Chi~ago, Illinois. ·
Q. ~Ii. Dobie, Mr. Hawks,vorth, in his lettm.· to you of December 28, 1931, referred to the fact that caulking at the
cornice line and around the chimney would take place when
flashing is placed around the chimney. You had made some
such complaint in your conversation of December 13th 1.o
that condition in respect to that chimney, had you
page 599 ~ n~t 1
A. That is one of the things that was pointed
out to ~Ir. Hawksworth.
Q. That is ite1n number eight in 1_\.Ir. Hawksworth 's letter
and in your reply, based on that letter, in your reply to
Chicago you said, ''Referring to item number eight, nothing
has been done to correct this''.
A. I did.
Q. You were on that job, and you- saw the condition of
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the chimney at that time, and yet you are complaining about
the caulking around the cornice line, is that correct~
A. That is correct. .A week or so before that letter to
Chicago was written, certainly not ten days or two ·weeks
before, was the time ~Ir. Ilawksworth was on the job and
made note of every deviation and objection that I gave him.
They began v.rith the foundation walls, stairway and fireplace and chinu1ey construction and he said regardless of
what the complaint was that house 'vould be put in order.
I assumed at the time that ~Ir. Hawksworth had corrected
these lesser important things, and was reporting to me in
that manner.
Q. In other words, you were not making any objections to
the projections of the chimney?
A. Already mnde.
Q. And yet you were asking Mr. Hawksworth to see that
the caulking and flashing was finished around the cornice of
the chimney?
.
page 600 ~ A. He only reported on certain things.
Q. IIe reported the chimney, and that is the
thing I am asking about.
A. The frond steps are not there, there is no mention of
them here.
Q. I am asking you about the chimney in this letter, that
is all I 'vant to know about right no,v. Mr. Dobie, do you
deny that you selected in the office of Sears, Roebuck and
Company, Schlaage hardware in place of La Tasca?
A. I most assuredly deny that.
Q. You doT
A. Yes.
Q. Mr. Dobie, you object to the mantel in the living room
on account of its design and quality?
A. }'Iy principal objection of course is to the construction,
on the account of the radical deviation from the fire-place
and bookcases promised me.
Q. But you object to it in addition as to design and qualityf
A. I thought the q~ality of it was hideous. .
Q. You didn't pick that out?
A. Absol~tely not, I had nothing to do with it, I never saw
it until it was in its place.
Q. Was the difference between the colonial design and the
brick :fire-place ever shown you in a Sears, Roebuck catalogue?
page 6~1 ~

A. No.
Q. It was never shown you f
A. No.
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Q. You never saw what I am holding in my hand· now7
A. No, Mr. Nash showed me several cuts of what purported to be a colonial fire:-place with its chimney protrud~ng
in the room all the way up and plastered all. the way
with the bookcases on either side of the chimuey.
Q. Mr. Nash showed you¥
A. ]\{r. Nash Showed me.
Q. And how did he happen to show you that 7
A. In deciding before the plans were ever made on the
job of the type of fire~place we wanted.
Q. Was the painting of the inside of the cellar called for
in the contract Y
A. It was not.
Q. Was that painting arranged for between you and· any
salesman of the company 7
A. It absolutely was not.
Q. Did you desire the inside of the walls painted 7
A. Absolutely not because the basement walls were supposed to have been fine joints and smooth and no painting
was necessary and as a metter of fact I did not want painting.
Q. Mr. Nash stated he gave you a memorandum, he is ent~rely wrong about any conversation or directions he received from you?
A. Absolutely, as he is in those other details.
.
Q. Mr. 1YfcCarthy, when he testified that you
page 602 } wanted the cellar to be painted, he is wrong 7
·
A. Absolutely 'vrong.

up

By Mr. Booth:
Q. Mr. Dobie-

III

Mr. Phillips: If your Honor please, I think one attorney
examining the complainant, is sufficient.
Mr. Tobriner: Yott don't really object do you, he has
looked over thes·e questions Y
Mr. Phillips: Very well.

!

l
I

~
:I
I

I

i

Q. Mr. Dobie, you have testified in reference to the salmon
brick in the areaway!
A. Yes.
Q. When did that :first a pear to you t
A. At the time they were bringing up the area wall with
the foundation walls.
Q. Well, if it is the case, why didn tt you mention it in
your bill of complaint or particulars about the a·reawayf.
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A. It has been corrected, taken care of, salmon brick taken
out of there and thrown back on the lot, after I had secured
from the Hydraulic Pressed Brick Company brick to match
the house.
Q. That has been corrected f
.A. Yes.
Q: Why bring it in at this timet .. Why did you bring it in
at tlris pointY
page 603

~

Mr. Phillips: I think that is very obvious, I
asked that question.

1Yfr. Booth: lie said that the salmon brick had been usc~d
in the areaway; now he says the brick has been thrown out.
l thought it was still there and I think His Honor thought
so, he says it has been corrected.
l\ir. Phillips: The only object is that Mr. Dobie did have
a complaint with Mr. Eklund.
Q. You had no conversation with Mr. Toome about the
concrete ·work?
·
A. I absolutely never saw ~{r. Toome in my life Y
- Q. Who did the concrete 'vork Y
A. I have no idea.
Q. You were there three or four times a week Y
A. Positively I never sa'v anybody do the concrete work.
tt was done in very small sections. The nearest I came t.o
ever seeing anyone was two men in the basement who werP
digging or leYeliing off, preparatory to laying the concret~
'vork. They were grading it so it would slope to the drainway that would be outside the area,vay.
Q. Was anyone doing any concrete 'vork f
· .A. No man represented himself to be a concrete worker.
Q. Until this day you do not know who did the concrete
workY
.
.
A. I have no idea.
Q. You testified on direct examination, 1\fr. Dobie, that
during the course of construction, were you ever
page 604} consulted about tl1e changes made in the house
and you answered no. The question 'vas further. asked if such cl1anges, if any were made, were they
tnade with your knowledge and consent and you answered
no. What about the change for the oil burner, was tha,t
made with your knowledge and consent'
· A. The change for the oil burner was made at my request
and the circumstances leading up to it w·ere ·this: At the
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time I negotiated with Sears and Roebuck I told them that.
I wanted to defer selection of an oil Burner until I had time
to do a little investigating. I inquired of one of the men in
my office who has a Silent automatic burner, and that burner
is operated by gas; in other words, to have a Silent automatic burner you must have gas installed; I called up the
Alexandria Gas Company and they assured me that gas
\vould be extended on Braddock Ifill as far as Donaldson 'R
store by November 31st. If we did not have gas available,
the next best burner was an electric pilot, and with an electric
pilot was the Quiet May Oil Burner. I had both of these two
opinions confirmed by the American Radiator Company by
one of the officials who is a friend of mine, and with this
understanding we went ahead and included a. Silent Automatic more for the purpose of arriving at an estimate, the
·understanding that if the gas were there, the Silent Automatic would be used, but if I had to depend on electricity
the Quiet May \vould be used. That was done for the pur.
pose of getting an estimate on some burner.
Q. There were some changes made in some
page 605 r radiators, \Vere there not?
A. No substantial changes, the radiators never
had· been connected .
. Q. Weren't those locations changes~
A. No, sir; absolutely not; the radiators were not there:
on December 13th, one radiator was sitting in the kitchen,
uot connected, and not piped for connection.
Q. Was the location of the radiator changed from the
location showed on the plans and specifications 7
A. They \Vere not shown.
Q. They were mistaken if any changes in the radiator~:;
that ·were made with your consent Y
A. No.
Q. ~{rs. Dobie was n1istaken then, if she said she had tWtl
radiators changed from where they had been located?
A. Those radiators were located by Mr. Eklund.
Q.. That is what I am asking you about, were they changed
from those ·locations?
A. No; they \vere not connected, nor any of the piping
done.
Q. If tho.se changes were made, they were made with your
knowledge and consent 1
A. The radiator was moved from one \vindo'v to the other
in the kitchen, I was there when that was arranged. That
radiator in tho kitchen was merely placed in there, the piping
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page 606

~

had not come up nor had a hole been bored iri
the floor to bring the pipe through.
Q. What was the name of the painter on the

jobY
A. The testimony shows his name to be Smith, as I remember.
Q. Did you know him Y
A. No.
Q. Have you ever had any conversation with him?
A. Never more than I alluded to a while ago. He was a
sort of a jovial chap; Mr. S'cott and I were there several
times, December 4th and 5th to be exact ; I beg your pardon,
November 4th and 5th to be exact.
Q. That is-you do not recall any statements made to him
in regards to painting the mantel?
A. Absolutely not, the mantel was not there the two times
I talked to Mr. Sinith.
Q. That mantel was painted in accordance with his ideas?
A. I do not know 'vhose ideas. I couldn't say what Mr.
Smith's idea was~
Q. With whom did you have your conversation or conversations with regard to the change in the Oil Burner Y
A. Mr. Nash.
.
Q. Did you have any conversation with 1\Ir. 1\ticCarthy?
A. Not a. word, absolutely not.
Q. You do not recall any conversation you had with ~Ir.
McCarthy in reg·ard to their own Oil Burner f
A. Absolutely not.
page 607 ~ Q. You said a little while ago you tried hard
to convince ~Ir. ]\fcCarthy you were anxious to
get the bookcases, why did you try to convince him you were
. anxious to get the bookcases?
A. I don't know what you mean.
Mr. Booth : Will the stenographer please read the question
on dirr.ct examination Y
Question read by the stenographer as. follows:
"Q. Did you telll\tir. Nash, lvfr. Eklund, or Mr. McCarthy·
or 1\fr. Broadhurst, or anyone else, that you did not want
bookcases in that room T''
''A. I never, I tried to make it appear I was very anxious
to get the bookcases in there with the properly planned fireplace and chimney.''
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Q. What did you mean by that?

A. I was desirous of having the bookcases.
Q. You tried to make it appear that you 'vanted the bookcases in there, if you had made up your mind not to accept
the job why did you try to do that7
A. It was what I expected1 that~ with all the other deviations certainly does not indicate in any 'vay that I wanted
them or had wanted them. ,
_ Q. Mr. Dobie, then do I understand you and you want the
Court to understand that all these changes that were made
were made without your knowledge, without your consent
and over your protest!
page 608 } A. 1\Ir. Boothe, I cannot say they were all made
without· my knowledge; can truthfully say and
positively declare they were made without my consent in
any manner, and over and above my protest.
Q. And yet you let it go from the foundation to the top
of the roof until you took any action to stop it?
A. I had no reason to know anything about the quality
of the brick. When ~fr. Eklund assured me they would be
culled out and removed from there, and not knowing Mr.
Eklund, I believed him. I do not believe now there is salmon
brick in that foundation and I had no reason to doubt it
until the rainy season set in.
Q. You never knew any salmon brick were in the foundation walls until you were visited by Mr. Elliott!
A. By Mr. Elliott.
Q. What was the date of that?
A. That has just been a short while ago, as near as I
can remember it was in December; I cannot fix the date in
December, it was after a very rainy period.
Q. Some time in December tlu1t ·you learned there was salmon ]?rick or the possibility of salmon brick in the foundation walls?
A. The first time I had really a~ honest-to-goodness idea
of what a salmon brick was, Mr. Elliott, being a brick man,
attempted to show me what salmon brick was.
Q. And yet you say you complained about the salmpn brick
in the areaway?
page 609 } A. That is the softest kind of brick.
Q. How do you know that salmon brick was
going into the areaway?
A. I knew they were never suitable, because they were the
brick Mr. Eklund had ordered sent off the lot.
Q! Was Mr. Elliott out there before or after Mr. Hawksworth?
-

r

l
j

II

l
I

400

Supreme Court of Appeals of Virginia.

A. Mr. Elliott was out there-I absolutely cannot fix the
date, I would be guessing at it if I did-but it 'vas certainly
in Decemher.
· Q. And although you did not know about the salmon brick
and the foundation walls until Mr. Elliott had been out there,.
you did know enough about salmon brick to complain about
them. in the area walls Y
A. I knew the brick placed in that wall were discarded by
¥r. Eklund, and called unfit in that structure, I knew that.
Mr. Booth: That is all.
Mr. Phillips: That is all.
And further this deponent saith not.
Thereupon,

MRS. CHARLES C. DOBIE,
being recalled for rebuttal, testifies as follows:
DIRECT EXAMINATION.

By 1\ir. Phillips:
Q. J\!Irs. Dobie, at the time of the conversation which you
had with Mr. Eklund, were those radiators
page 610 ~ placed? Were they in the house Y
A. They were not in the house, except one
that was sitting inside the kitchen, not attached; the others
were· on the lot.
Mr. Phillips: That is ali.
Mr. Boothe: No questions.
An9- further this deponent saith not.

A. J\.L SCOTT,
being recalled for rebuttal testimony, testifies as follows:
DIRECT

By Mr. Phillips:

EXA~IINATION.

Q. ~Ir. Scott, were you with Mr. Dobie at any time when
he had a conversation with the painter, ~{r. 8mith, on this
jobf
A. I was.
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Q. How many times were you there when the painter was
on the job¥
.A. I am not sure whether it 'vas one or two; I know of one
occasion I was there with Mr. Dobie. l-Ie had been around
to the dentist and I had been to the dentist with him; we
'vere off the whole day and I went with him around to the
house.
Q. Did you hear any conversation between him and Mr.
Dobie?
A. General conve-rsation, most of the conversation was between the painter and myself about a paint job I wanted
done for my own home.
Q. Did you hear :Mr. Dobie give any instrucpage 611 ~ tions with respect to the mantel-piece.
A. I did not, I do not think the mantel was
there at that time.
~{r. Phillips: That is all.
1vlr. Tobriner: No q.uestions.
And further this deponent saith not.
Mr. Phillips: If your Honor please, it is probably a little
unusual, and I would prefer not to do it, but I will have to
be sworn as a witness myself with reference to a conversation
which took place with :Nir. McCarthy.
The Court : Very well.
Thereupon,
JOI-IN BARTON PHILLIPS,
a. witness of lawful age, being first duly sworn, deposes and
says as follows:
1\iy name is John Barton Phillips, Attorney, Alexandria.
Virginia. I was present on the Sunday afternoon of December 13th, when ~fr. Hawksworth, 1\ir. Eklund and several others were on the property. 1\fr. Hawksworth said that
he came there to list the complaints and to see that such corrections as were necessary were made. lie went down in
the basement, the conversation developed between ~1:r. Dobie
and 1\fr. Hawksworth in respect to the basement walls and
the basement being wet and damp. 1\ifr. Dobie said he was
of the opinion that it was due to the brick, the used brick.
1\ir. I-Iawks,vorth said, ''The contract provides
page 612 } for used brick, doesn't it 1" and Mr. Dobie said,
possibly it does, and ~Ir. I-Iawksworth said,
i

i

I
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''·You read your contract, didn't you 1'' Mr. Dobie said,
''Yes". J\IIr. Hawksworth said, "Well, the contract is binding", 1\'Ir. Dobie said, ''Yes, fortunately, it is binding on both
of· us'' and then he mentioned the stairway and the closing
it up, and what did he propose to do about that' 1\ti.r.
'Eklund was present, right there, perhaps about five feet
tnvay, l\fr. Hawksworth said, "Have you a copy of the plan!;
and specifications Y'' and ~Ir. Eklund said, ''I have not'' and
Mr. Ha,vks,vorth said, "'Veil, not having the plans and specifications here, I do not kno\v anything about it". 1\Ir. Eklund
did not make a.ny remark at the time about anything, any.
changes of the plans. After that conversation we 'vent up
into the dining room, and I was standing near a 'vindow
on the east side of the house, near the chimney and the con.versation that was had was with respect to the plastering
there. Mr. H~wksworth remarked that it 'vas a poor job of
plastering and made a comment about his child being able to
do a. better job. He turned and said to me, "I hope you
do not have the impression that this is the kind of 'vork that
Sears and Roebuck does. We are now eng·aged in building
a home for Dr. Perry, over in Washington, costing approximately thirty or forty thousand dollars, I wish you could
see that, that is a real piece of work".
After that conversation I went out in the front and the
first time after that I heard any conversation between 1\{r.
Hawksworth and 1\tir. Dobie and 1\fr. Eklund, they
page 613 ~ were standing on the east side 'vith respect to the
brick 'vork and sills. 1\fr. Hawksworth directed
Mr. Eklund to put enough men on the job to correct all the
conditions about which complaints were being made.
Are there any questions with respect to that conversation T
1\fr. Tobriner: There are no questions. That is substantially what the testimony has been right along.
~Ir. Phillips: On the afternoon when Mr. l\IcCarthy came
down in January, he came in the office, I should judge between four and five o'clock. He wanted to go over the complaints. Mr. Dobie told him in some detail about the conlplaints and then I took up the conversation, and ~Ir. Dobie
to a more or less extent remained silent ..
I asked Mr. McCarthy ·what he proposed to do in respect
to some of these items. In the first place I asked him about
the basement walls. Discussion lasted for a. little while and
then he asked, ''Do you expect me to tear out the basement
walls?'' The question was asked l\{r. l\fcCarthy how could
they be corrected. Mr. 1\fcCa.rthy said ·he did not know
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how they could be corrected at the time but that he was
confident that was a temporary condition and .it would taj{e
care of itself.
The question was asked at the time about the walls being
tied or not. He did not kno'v whether they were
page 614 ~ tied or not and in the absence of which he eould
not pass an opinion. He was asked how that
could be corrected from the standpoint of the irregular
courses there and also from the. standpoint in the absence
of ties, assuming that was the case, what would be done. · He
said, "Well, the brick veneering is not a substantial part
of the house. That could be town out without tearing the
house down''.
The conversation then took place about the plastering.'
I said, ''How are you going to correct that Y'' He said,
''There. are two ways it can be corrected-by tearing the
plaster down or painting or papering". I asked Mr. Do~ie
if he had in mind having a smooth plaster surface wall. He
said he did. O.pinions were passed back and forth and then
l1e asked me what I thought. I very distinctly recalled Mr.
Leo Harlow advised me strongly against having anything
done with the walls for four or five years; he had learned by
experience it did not pay. I told Mr. McCarthy that I did
not see how papering and painting could correct a condition
if there was anything 'vrong. In time it would appear ·
through the painting or papering. Mr. Dobie did not want
either one of those things. That 'vas no way· of correcting
it.
There was a conversation about the chimney. I asked
Mr. McCarthy why they would assume to go ahead and build
a chimney on the outside of a house when the plans called
otherwise, and he took exception as to whether the plans did
call otherwise or not, or whether that was actually
page 615 } the case. I went to the file and got a set of the
plans and he measured it. fie saw there should
be a projection of eight or nine inches. He could not understand and then the question came up about going out thhre
and looking at the premises and seeing whether it was projecting or not. He said it being on the outside of the house
did not make any difference. I said, ''To you it may not
be but to me it would be most objectionable", that it gay_e
me the impression of a very heavy chimney which 'vould be
such as used for a power house. However, the chimney was
on the outside of the house when the plans called otherwise.
Mr. McCarthy differed with me on that and took the position
.that was an unimportant matter.
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I asked him about the stairway. ''Do you consider that
an_.important matter about closing the stairway? How would
you correct that 1'' He said the only way to correct it was
to tear it out. I asked him if the workmen say they could
not get it in, what about that? Instead of answering he
proceeded to advise the advantages of having it closed. He
was more insistent upon convincing us that the advantages
were ·for a. closed stairwas than to try to accommodate an
open stah\vay in the house.
I asked him about the brick mortar. He said he was not
familiar 'vith that. He said he was not in a position to say.
Weather stripping was questioned but he was not in a:
position to say about that.
·
· The result was this : I told ~{r. ~IcCarthy that
page 616 ~ ~{r. Dobie's plans, as I understood and asked ~1r.
Dobie at the time, 'vere that he expected to get
the house at a certain time and that he had been considerably distressed by not getting it, and that there would be
another delay in the matter, and that ~{r. Dobie would not
go ahead with the job at the time. :fie wanted, as he said
he wanted, to have a written memorandum wherein the
changes or whatever corrections he had 'vould be set down.
I told him and Mr. Dobie told him he was not agreeable to
that, he was sick and disgusted with the whole thing.
That conversation ended "'hen ~fr. Dobie said he had an
engagement with the Doctor 'vho was to give a radium treatment to his sister.
The next time I sa'v ~{r. ~IcCarthy "ras when he came into
the office after the suit was filed. Mr. ~IcCarthy said he
had checked up on ~Ir. Rosenberg and produced his reports.
He also said he had checked up on the ties ordered and sent
to the job. He raised the question as to why there was an
impatience about the matter of going ahead, why it could. not
be settled. I asked him at the time how he 'vas going to
·settle. I had already written him in respect to the matter.
He was not favorable to either one of those 'vays and wa.s
insistent that lVIr. Dobie take the house if it 'vas necessary,
as I recall it, to tear down the brick veneering. As far as
doing anything else with the house, he 'vould not go ahead.
That was the substance of the conversation I had with Mr.
1\{cCarthy.
page 617

~

CROSS EXAMINATION.

By :hfr. Boothe :
Q. ~fr. Phillips, you spoke to him about the closed stair-
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way and said that the workmen said they could not get in an
open stairway. Who told you that Y
A. Passed in conversation with 1.\Ir. Dobie.
Q. Who passed that?
A. Mr. Dobie.
Q. ~{r. Dobie evidently did know something .. about this
stairway?
A. This was in January, this conversation.
Q. Was that the first you had heard about the closed stairway?
A. No, I had known about it for son1e tim·e.
Q. Had Mr. Dobie ever consulted you prior to this time?
A. Up until this time he had not consulted me as an attorney, but as a friend he had. I went out there with him on
the occasion of 1\:I:r. Hawksworth 's going. l-Ie asked me my
opinion about it. I was very frank in telling him what I
thought about the job.
Q. Do you know from these conversations you narrated
how long 1\Ir. Dobie had known about this closed stair"\vay?
A. Prior to what time Y
Q. Prior to the tilne these conversations took place on the
job between you, J\IIr. 'Dobie and Mr. ~1:cCa.rthy? ·Do you
know ho"\V long Mr. Dobie had been aware a closed stairway
was constructed in that houRe?
page 618 ~ A. He kn-ew it on December 13th.
Q. This was in January!
A. Yes, sir.
Q. That stairway had been from the early part of December to the early part of January in the house, in consultation
with an attorney, and nothing had been done to stop it.
A. That is correct. At the time I first came in as an attorney was at the time ~Ir. Dobie wrote Sears, Roebuck and
Company and said any further correcpondence w·ould be ad.dressed to me.
Q. Ma.y I ask you this. Did 1\{r. Dobie tell you who told
him about the closing of the stairway?
.A. I do not recall whether he told me about the closing.
I should think he could see it.
Q. Did you ever have any conversation with anybody on
the subject Y
A. I may confuse 'vhat I have heard since January with
what may have gone before. I would not sa.y absolutely, no.
Q. Nlr. Phillips, do I gather from your statement there
that Mr. ~{cCarthy did not indicate any willingness to take
· nny substantial steps to correct your objections or l\'lr.
Dobie's objections? Did he not offer to take steps and d-o
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substantial things for the purpose of meeting his objections 1
A~ To some extent, yes, Mr. Booth. ·I may say going back
to the time of the conversation in the office, the
page 619 ~ question of bookcases and fireplace was raised,
.
and lVIr. ~1cCarthy, instead of trying to show
why the contract had not been complied with, was more
interested in showing why it was more to Mr. Dobie's advantage not to have the bookcases there. ·
·
I pointed out that Mr. Dobie was building it for a home
.and that his ideas might be different from ::Mr. Dobie's. If
he had certain ideas for a home and put those in a contract,
he certainly expected to get those. I told Mr. McCarthy if
Mr. D-obie had wanted any place to live in, he could go into
the open market and buy a speculative house. The only ·
reason he was building was he wanted to get th~ type house
he had in mind.
Q. 1\Ir. ~1:cCarthy came down- here on his second trip and
arrived in vVashington. Had he not 'vrittcn you at that
time indicating his willingness to submit this matter to arbitration?
A. He did. I wrote back I was very much surprised that
there was any miscunstruction put on my letter to Mr. lVIcCarthy relative to Mr. Dobie's attitude. He did not want
the house as it was. Arbitration would not serve; the house
speaks for itself. There was nothing to arbitrate. The
house spoke for itself. Any one could go there and see the
house today and see if it comes anywhere near the contract.
Q. Then may I ask you what was the object of the conversation you bad when you went out there in· J'anuaryf
What was the object of this conversation if not to come to a
settlement; if you knew in your mind you were going to file
suit, why didn't you say so at the time?
page 620 ~ A. lVIr. Boothe, at that time, lVIr. 1\fcCarthy
. will bear me out in this, I 'vas out there on the ·
first occasion. lVIr. McCarthy came and was late getting out.
I had an en_gagement in town. I did not remain there while
Mr. 1\fcCarthy and 1\{r. Dobie discussed it. Mr. Leef was
there and brought me in town. I told them after they had
g-one over the property to come into the office and we would
discuss it. I was not there at the time they 'vent through
and made no comments about it. I did not go in the house
with lVIr. McCarthy.
·
·
Q. When they came to your office, 1\tfr. Phillips, at a subsequent date for the purpose of discussing a settlement or
adjustment, why didn't you state then it 'vas not Mr. Dobie's
intention to take the house under any circumstances?
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A. I think it was made very plain, yes, Mr.. Boothe, that
Mr. Dobie was not going to take the house·. The question
~ame up at that time what should be done with the house.
Mr. McCarthy said, ''I cannot take the ·house off the lot".
I said, ''No''. He said, ''If I tear down the brick veneering and tear out the plastering, I cannot tear out the foundation. Do you expect me to tear the foundation out 7 I
said, '~That is not the question 'vith us, Mr. McCarthy.. It
is question of Mr. Dobie getting what his contract provided
for.
Q. Your idea of what the contract calls for would be to
tear down the brick veneer, tear down the plastering and
foundation walls and take the house off the lot?
A. To get anywhere near what the contract propage 621} vides for, that would have to be done. During
the course of construction I put the proposition
that the only way it could be done was to have it sold, and
I called the attention to the fact that the trusts on there,
took all power out of Mr. Dobie's hands with respect to the
property.
The Court: I will have to ask you to find a stopping place
very soon.
1\lr. Boothe : That is all.
Mr. Phillips: That is our case.
The Court: We will arrange later for a da.y to· argue this
case.
In the Corporation Court of the City of Alexandria, Virginia.

IN EQUITY, NO. 4028.
Charles C. Dobie, Complainant,
'VS.

Sears, Roebuck & Company, D·efendant.
Testimony in the above entitled cause was taken before
The Honorable William P. Woolls, Judge of the Corporation Court of the City of Alexandria, Virginia, on October
2, 1933, between the hours of 10 :00 A. M. and 6 :00 A. M.
I

II
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I
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Present: John Bartoli· Phillips, Esq., Counsel for Complainant; Gardner L. Boothe, Esq., Walter N. Tobriner, Esq.;
Counsel for Defendant.
•,
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Witnesses called by the Complainant: Corning, E. Burton; Dobie, Charles C.; Lane, Thomas; Newell, Joseph H.;
Ryder, 0. A.; Simpson, Ernest E.; Travers, John R.
Witness called by the Court: Davis, Charles A.
Witnesses called by the Defendant: Broadhurst, Millard
L.; Dare, Frank; Deming, William. I; Eklund, Oscar A.;
Farmer, J. Stanley; Phillips, Charles Lewis; Simpson,
Robert H. ·
~fr. Tobriner: This matter comes before Your
Honor this morning to determine whether the
defendant in this case, the Sears, Roebuck · Company, has
complied with the decree passed in this case on the 30th day
of November, 1932, in respect to certain 'vork to be done on
a house erected for the complainant, C. C. Dobie, at Broaddock Heights, Virginia. In order to refresh Your Honor's
recollection of the decree and the proceedings, Your Honor
undoubtedly remembers this was a bill brought by the complainant for a rescission of the contract entered into between
·him and Sears, Roebuck & Company for the erection of a
certain d'velling located at Braddock Heigl1ts. The case
consumed about three or four days at the previous trial, and
Your Honor passed a decree which I am about to read. Without reading the formal part of it, the decree reads:

page 622

~

''On consideration "\\.,.hereof, the Court being of the opinion
that rescission of the contract is not justified at this time
but that certain things should be done by the defendant in
order to fully complete its contract with the con1plainant,
doth adjudge, order and decree that the defendant do proceed with all reasonable diligence, 'veather conditions considered, to cause the following things to be done, namely:
"First: To mako the cellar dry by such treatment as ma.y
be necessary ;
"Second: To replace the brick work "rith one-quarter inch
"rl1ite stainless cement joints, tl1e color of the
page 623 ~ cement to be uniform thm/Jglwut the building,
and to cause the sills to be properly and evenly
laid;
''Third: To properly correct the carpentry work around
the dormer windows ;
''Fourth: To encase the B-X cal)le in the cellar and place
it under the ceiling;
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''Fifth: To properly install the door frame in the cellar
or basement.
''Sixth: To cause the plaster 'vork around the openings
for electric light fixtures to be properly done· or repaired;
"Seventh: To carry out the basement ceiling to the side
walls;
''Eighth: To replace all defective roofing slate.''
Then it provides: ''Upon completion of the aforesaid
work the defendant shall report said completion to this Court,
so that if the Court deems it proper an examination may
be made by this Court to ascertain whether the terms of
this decree have been fully complied with and so that sucl1
other evidence may be taken as the Court may consider
proper.''
· Then there are exceptions entered by the complainant to
that decree. We are here this morning, having previously
notified the Court that 've have complied with that decree.
I would like to put ~Ir. Eklund on the stand
page 624 ~ as representing Sears, Roebuck & Company.
The Court: vV11at is the date of that decree?
Air. Tobriner: The 30th day of November, 1932. I might
state in that connection-and I know Mr. Phillips will nor
disagree 'vith me-that subsequent to the date of that decree,
efforts were made on the part of both parties to get some
monetary settlement of this dispute and various confer~nces
were held between the interested parties, and it was our
understanding, I believe, that the time consumed by those
conferences should not be counted against us in connection
with a speedy compliance with this decr_ee of the Court. Is
that substantially correct, 1\Ir. Phillips Y
:h-Ir. Phillips: Yes. It took about three weeks' tiine.
:Atir. Tobriner: We have the actual da.tes. 1\'Ir. Boothe was
present at those conferences, and it 'vas understood that
while we were attempting to settle the matter there would
be no estoppel against us in connection with the diligent
compliance with this decree.
Mr. Eklund, will you take the stand 7
page 625

~

Thereupon,

OSCAR A. EI{LUND,
a witness of lawful age, being first duly sworn, deposes a.nd
says as follows :

0
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DIRECT EXAMINATION.

"By 1\fr. To briner :
Q. Will you state your name T
A. Oscar A. Eklund.
Q. Your position 7
A. Construction superintendent, Sears, Roebuck & Company.
Q. You have testified previously in. this caseY
A. I did.
Q. And are familiar with the job in question T
A. Yes.
Q. Were you in· active charge for Sears, Roebuck of the
operations in connection with the compliance with this decree by the Court Y
A. I was.
Q. You have heard me read the decree to the Court and
heard the items provided for thereunder to be performed Y
A. I did.
Q. "VVill you tell the Court whether those iteiiJ.s have been
performed?
A. They have been performed.
page 626

~

J\1r. Tobriner:

That is all.

CROSS EXAJ\1INATION.

By 1\tfr. Phillips:
Q. 1\tir. Eklund, yon say these items have been performed f
A. Yes.
Q. The first item ~vas to make the cellar dry by such. treatment as may be necessary. Is that cellar dry today?
A. Yes.
Q. That is your opinion as to. whether or not it is drythat it is dry?
A. Yes.
Q. The next item is to replace the brick work with onequarter inch, white, stainless cement joints, the color of the
cement to be uniform throughout the building. Has that
been done?
A. Yes, sir.
Q. You tell this Court that there is a one-quarter fnch
jojnt there?
A. Within the practical limits, yes, sir.
Q. What do you mean by "within the practical limits'"?
A. Brick courses, as you know, must be laid out to confor~

Charles C. Dobie v. Sears, Roebuck & Company.

411

to existing parts of the building; namely, the window framef? ;
the height of the 'vindow frames from the bottom of the
sill to the lintel is your governing distance. It was this
governing distance that we had to la.y the brick
. page 627 ~ courses to suit. We have laid out the brick
courses, using twenty-four bricks to the top of
that window which, divided· evenly, comes as close to a quarter of an inch joint as can be from using an even number
of bricks, which is necessary in any brick work.
Q. Is. there any variation in this course Y
A. Yes, there is.
Q. How much is that variation 1
A. I 'vould say one-sixteenth.
Q. Is not the one-quarter inch joint the exceptional joint
there?
A. No, I don't think so. We contend this: that our joints,.
using an ·even number of bricks between the brick walls, are
.02 of an inch over the quarter of an inch joint. ·
Mr. Tobriner: Let the witness explain tliat further if he
will.
Q. Had you answered that question 7
A. I think so.
Q. Do you know· whetl1er there are any half-inch jointsY
. . I l ·:; l~lm
A • I d OUbt 1•t
.IJ.fl
Q. Do you know whether there are any three-eighths of an
inch joints?
A. Yes, I think there are.
Q. Do you know whether there are a number of those
three-eights joints 7
A. Yes, sir.
page 628 } Q. There are a number?
A. Yes.
Q. Did you report back at any time to the Court that you
could ·not g·et a. quarter of an inch joint Y
A. No.
Q. You proceeded to do the same thing under the decre-e
of the Court as you did under the original contract Y
A. Is that a question!
Q. Yes.
:
A. Please repeat it.
o

\.

:

·,

Question read by the Reporter as follows:
'' Q·. Yori proceeded to do the same thing under the decree
of the Court as you did under the original contract'''
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A. That is correct Y
Q. Mr. Eklund, would you say those walls are square,
plunih and level Y
A. -Within the practical limits, yes.
Q. ''Within the practical limits''-·what do you mean by
thatf
.A. All construction work is a compromise between one
trade and another trade. We contend the walls are plumb
and true within the practical limits set up by the other trades.
We have windows and we have cornices that must be met.
Those '\Vere met.
Q. Mr. Eklund, isn't it the principle of the trade to lay
bricks so that a. plumb-line 'vould touch each one of the bricks 1
A. Reasonably so, yes.
page 629 ~ Q. It should he done, shouldn't it? Souldn't
it actually touch each one of the bricks'
A. Yes, it should.
Q. If it doesn't touch each one of the bricks there is
something wrong V
A. Not necessarily wrong. There may be a. compromise·
that bas been made that is absolutely necessary. The laying
of bricks is not a rna thema.tical science.
Q. In respect to the chimney, did you notice anything out
of the way 'vith the chimney Y
·
A. No.
Q. Do you know whether tha.t is true, level, plumb and
square?
·
A. Reasonably so.
Q. Does the tolerance of the trade permit one side of the
chimney to measure an inch more tha·n the other side Y
A. It might.
Q. Can you tell the Court any reason why that should bef
A. There might be deviations in the wall making that
necessary.
Q. What deviations could there be to make it necessary
to have a. cl1imne1T wider on one end than on the other T
A. It would probably be easier to ·explain that on the job .
site. It is difficult to reconstruct the picture of the entire
job.
·
page 630 ~ Q. There is nothing to explain on a job when
·
you con1e down to getting a house square, plumb
and level, is there? Is that not a. fundamental principle of
building1
A. Yes, it is.
Q. Now, these bricks, some varying from an inch and a
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half to two inches around the windows, does that make an
attractive job 1
A. What is that?
Q. These brick closures around tl;te 'vindow, varying one
inch and a half to two inches, does that make an attractive
job¥
A. It may not be an attractive job. It may be necessary.
Q. You do not think it is an attractive job, do you?
A. If you have to use two inch closures, I would not say
it was.
Q. Do you lnlO\V whether there are such closures around
these windows?
4. There are several, yes.
Q. lVIr. Eklund, the walls from the grade level to the first
floor are solid brick, are they not 7
A. That is right.
Q. And prior to the time that you tore those brick walls
down, there were two header courses, were there not?
.l1. One, I believe.
Q. May I refresh your n1emory~ Look at this photograph.
~:l:r.
~Ir.

Tobriner: Do you say that is a picture of that l1ouse?
Phillips: Yes; I can put the man who took the picture
on to prove it.
page 631 ~ 1\ir. Tobriuer: All we want to know is that
you say it is a picture of the house.
Q. 'Vill you please look at that?
A. Yes.
Q. How many header courses are there 1
A. One header course directly at the grade and one immediately above the grade.
Q. What was done 'vith those two header courses?
A. As I reme1nber it, one difficultyJ we had with the original
job1\fr. Tobriner: vVhat job are you talking about?
The Witness: The Dobie job.
~Ir. Tobriuer: The original job?
The Witness: Yes.
A. (Continued) One difficulty we had was with the w·aterproofing. This is a photograph of the original job. The
water-proofing waS\ not carried up to a point above the grade
at the point of" the grade where the greatest amount of water
would be present. There was no \Va.terproofing there. It
\Vas one or two inches belo\v the grade. The header course
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was allowed to remain and the waterproofing, the waterproof cement and the asphalt, was carried up to a point immediately above that header course. I am not sure of my
point but I think I am correct in saying that. I kno'v it was
my order that that condition be corrected;
page 632 t nan1ely, the presence of \Vater due to the lack of
\Vaterproofing at the grade line where there
would be the greatest amount of water. The header course
which is six courses above the header course at the grade
line was cut out and a clip bond header course put in its
place, which gives a more pleasing effect when you are building to a straight stretcher course.
Q. 1\,.hat yon mean by clip bond 1
A. Brick extending at a forty-five degree angle to the face
of tl1e wall, tying into the original wall back about eight
inches and laying on the four-inch stretcher course on the
outside, the outside biick being clipped so that the face is
continuous.
Q. \Vere yon on the job at any time and did you see any
bricks clipped there 1
A. Yes, and w·e have photographs of those bricks.
Mr. Tobriner: To make it clearer, if you care to, you may
examine him with reference to these photographs of clip
bond. I, of course, do not wish to tell you how to run your
ease, but in the interest of clarity I just make the suggestion
that you may use these photographs.
Q. You made those running courses all around the house,
and what were header courses you made running courses 1
A. There is a. stretcher course instead of a header course.
Q. You are not sure about the header eourse at the grade
level?
A. If the header course at the grade level was
page 633 ~ cut out, it was replaced by the clip bond, but I do
not think it was cut out.
Q. Does that account for the fact that the header colirse
is even with the sill of the basement?
A. In replacing the back fill, we tan1pecl it and placed some
n1ore on top to allo"r for the natural settlmnent that will take
place.
Q. Is that a good condition, to have the grade level even
with the top of the window sill!
A. There is nothing necessarily bad about it.
Q. Do yon kno'v of any case where that has been done where
the ~rade level is even with the window sillY
A. I think I could find several cases for you.
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Q. You don't think that is bad~
A. No.
Q. ~Ir. Eklund, 1vas there any uniformity in those brick
courses, the lines of then1 7 I do not mean the variations in
the courses but the bricks should be laid with a uniform course
horizontally as well as vertically, shouldn't they¥
A. Yes.
Q. Is there any uniformity there?
A. There was a very sincere attempt to maintain a vertical
uniformity. The point you brought up a moment ago in regard to the one and one-half inch closures-that was placed
there partly from the necessity of maintaining a
page 634 ~ vertical mortar joipt. If the window interrupts
the normal joint in a solid wall, it can be fixed
easier than in a brick veneer job; where the window frame is
set and when the normal course of the brick is cut to that
joint a compromise is necessary to maintan the vertical joint.
I believe a sincere attempt was made to maintain vertical
joints, but due to the interference of the windows that joint
was interrupted, but we made a sincere attempt to maintain
it.
Q. So that the vertical joint was not maintained even
thoug-h it was necessary to put in those closures?
A. We made a sincere attempt, and I believe we did maintain them within the practical limits.
Q. Were you there on the occasion when the chimney was
torn down?
A. I was there on the occasion of the rebuilding of the
chimney.
·
·
Q. Was the whole chimney torn down?
.L~. The outside shell of the chimney was torn down.
Q. What do you mean?
A. The outside four inches of brick.
Q. That is the only part that was torn down?
A. That is right. ·
Q. The remainder is still standing?
A. The remainder is still standing.
Q. There was no difference made on the inside
page 635 ~ of the chimney, only the four-inch brick veneer
on the outside?
A. There was a small portion of brick space at the back of
the fire wall . .Some one came on the job and objected to that.
It was not necessarily dangerous, and in fact not dangerous
in any respect, but to make the fulfillment of our end of the
work one hundred per cent, we rebricked that, taking photographs o.f the work befor~ and after which we will present in
evidence .at some later. time.
.
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Q. So that there 'vas a part of this chimney that fell down?
is
a first-class, fireproof, veneer chirnney as it was in the first
place and still is.
Q. Coming back to this chin1ney again, when· I asked you
the question about one side of the chimney being an inch
wider than the other, do you know the width of the chimney
proper from the outside of the house out~
A. No, I do not.
Q. Would you say it was good construction if you have the
length of two bricks on one side and the length of two bricks
and a closure on the other side?
A. There might be a variation of a brick, which is doubtful.
Q. What do you n1ean 1
A. There might be a variation in the length of the brick.
Q. If it is not a variation in the length of the
page 636 ~ brick tha.t 1nakes it necessary, have you any other
explanation 1
A. No, sir.
Q. Would you say that was good or bad?
A. I wouldn't say it was g-ood or had. I would say it was a
deviation from what is called for but I do not know whether
you can say it is either good or bad.
Q. In other words, you would not Sl\Y it was good if you had
the length of hvo bricks on one side and the length ·of two
bricks and another piece of one inch of brick on the other side,
and that is the front side of the house, facing the street in
front¥
A. 1\fr. Phillips, I am perhaps better qualified than the average layman. If that were necessarily bad, I feel sure it
would have "hit me in the eye", as we say in slang, and that
has not oceurred.
Q. It has never made any impression on you?
A. It has never n1ade any impression on me. I would not
say it 'vas necessarily bad.
Q. ~fr. Eklund, the carpentry ,v·ork around the dormer windows was ordered to be corrected. \Vhat did you do to correct that?
A. Corrected the opening between the slate and the cornice and had them caulked.
Q. Isn't that putty?
A. No, it's caulking.
Q. When did you do that? \Vasn 't that after these objections were filed?
page 637 ~ A. I believe so. We placed wooden strips hetween the cornice and the slate before the objections were .filed. There is a certain an1ount of movement to

A.. No, no part of the chimney fell down. The chhnney
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any frame building, and that motion was sufficient so that the
opening· was still there. In other words, you could still see
daylight, a very s1nall slit of daylight, and that appears, what
you might say, bad in contrast to the darkness of the attic.
That was never necessarily a defect and readily correctable.
Q. The substance you use in caulking-does that keep hard
or soft¥
A. It is soft except the exterior which is exposed to the
air gets a :film on it. The caulldng con1pound used on that
job is the caulking compound normally used between a \vindow frame on the outside between brick and wood, and has
the virtue that it never hardens the same way that brick cement would harden. It gets a fihn on the outside and remains in a sen1i-soft condition. As the wood fran1e expands
and contracts, the seal between the wood and the brick rernains constant.
Q. Was the same caulking used in the doorway to the base-:mentT
A. Yes, sir.
Q. Does that get hard on the ontside7
A. It gets sufficiently hard to stand up.
Q. Did you properly install the door fran1e in
page 638 ~ the basement1
A. The original objection, as I got it fro1n the
construction standpoint, was the fact that it was not weather-.
tig·ht. It was not ·weather-tight at the time. The window frame
was not on the job and \Ve ·worked with rather close clearance.
The \vindow fran1e w·as placed in the job and securely anchored \vhen it arrived on the job from our own factory,
and the brick n1ould on the outside of the window frmne was
larger than the fran1e itself, which is normal to construction.
\\Te filled out the discrepancy with a three-eights inch piece
of \Vood and the job was not tight. Subsequently we pulled
this bit of lath out and pointed it up on •the inside with cement, properly weatherproofing it. There \Vas no objection
to the security of the fran1e. The fra1ne was a first-grade hit
of lumber and properly suited to the job, and the only objection, as I sa.w it, was the lack of weatherproofing which
was corrected both on the inside and outside.
Q. So that in connection with this door fra1ne in the basentent, the only thing you did was where the fra1nc was too
s1nall for the opening, was to put in cmnent on the inside and
caulk it on the outside~
A. You are n1istaken when you say the frame was · too
small~

Q. Didn't I understand you to say it was too small Y
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The Court : I believe you said the opening on the outside
was too larg·e.
page 639

~

A. You could see daylight between the brick
and the frame because at the tiine the brickwork
was laid up we did not have the frame on the job. If the
fran1e were set, the bricklayer would be able to correct that.
The Court : The opening in the brickwork was larger than
the frame itself?
The Witness : The opening in the brickwork was the san1e
size as the outside of the brick mould, and the brick mould,
if you are familiar with the door frame in question, the door
width over the door jamb itself is approximately three-eighths
of an ·inch, and this was filled out with a piece of wood in the
original job three-eighths of an inch wide.
Mr. Tobriner: I presume Your Honor will wish to visit
the site?
The Court: I expect so, ~fr. Tobriuer.
Q. There is this caulking on the outside of this door frame
between the door fran1e and the wallY
A. Tha.t is right.
·
Q. That is quite a bit of caulking over the width of it and
· is very noticeable, isn't it?
A. No more so than it is in any brick job. Before this brick
job is inany years old the caulking will be replaced. It is no
more weatherproofing than is allowed in the trade and is not
considered objectionable. In fact, there are companies that
do nothing but caulking and weatherstripping.
page 640 ~ Q. M:r. Eklund, after these objections were filed,
you went back to the place or had some one go
there and paint the furnace, the front part of the furnace?
A. There was an objection to the pipe being rusted and
the pipe had never been painted.
Q. \Vhat piping¥
A. The piping in the basement.
Q. The furnace had not been painted 1
A. The furnace is painted when it comes from the factory.
Q. And that was rusty f
A. The house had been closed up the better part of a year
and it is only usual to look for a. certain amount of rust on
cast iron.
Q. Don't you kno,,.,., as a matter of fact, that those basement windows w·ere open the better part of the time?
A. They were not opei1 except for a month or two. I had
then1 open for a very good reason.
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Q. Those basement windows were not open but for a month 1
A. I could not give an accurate statement. They were
opened up a month ago.
Q. The furnace that you painted-what did you use to paint
that withY
A. Just a black, metallic paint.
Q. Did that conceal all the rust or is there any rust on the
furnace today~
page 641 } A. There may be.
Q. Can you open those doors Y
A. I s11ppose so. I haven't tried it.
Q~ Those pipes coming into the basement...:_are those pipes
rusty?
A. No, sir. Those pipes are lead.
Q. Are there any pipes down there that lead to the furnace
that are rusty?
A. Any pipe made of steel, wrought iron or cast iron will
rust.
Q. Are there any pipes leading in there today that are very
much rusted?
A. As to that, I could not say.
Q. About the concret coping around the porch-do you
know whether that has been corr:ected 1

J\{r. Tobriner: There is· nothing in the decree about a concrete coping around the porch.
Mr. Phillips: They removed the concrete slab on the por~h
by taking away the brick underneath, and there is a serious
condition in ·that eoncrete slab around the porch.
Mr. Tobriner: I do not know what this has to do with it,
but I will withdraw my objection.
Q. Do you know the condition?

A. I am very well aware of the condition in the
coping.
Q. What is that condition?
A. The condition now is exactly what it was before the replacement of the brick. We did that very carefully and inspected it and were prepared to replace the coping if any condition occurred during the replacement that would jeopardize
the condition of the coping, and no change occurred from the
.
original coping and as it is now.
Q. So that you do not know anything about the cracks or
breaks in that coping?
A. A concrete continuous slab is subject to cracks as well
as any large area, but cracks are not necessarily ~ defect. It

page 642
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is a normal manifestation of the contraction or expansion in
a concrete slab or beam in a coping.
Q.. Suppose a small piece falls out. Is that evidence that
there is decomposition taking place?
.
A. It might be evidence of the necessity of n1aintenance.
Any house demands maintenance and this house is nearly two
years old; and there are certain ite1ns detnancling maintenance
that will develop.
1\fr. Tobriner: I assume in all these questions that it is your
intent to prove that a small piece has fallen out and that the
pipes are rusted 1
1\fr. Phillips: Absolutely we can prove every
page 643 ~ objection w·e filed except those which \vere corrected. Several w·ere corrected after these objections \Vere filed.
Q. After these objections were filed you wnt over there
and put down a concrete slab near the area-way in the walk to
the area-way, didn't you?
A. There was a portion of concrete which a truck had
backed over in bringing ·brick to the job that was replaced.
Q. That \vas replaced a~ter these objections \vere filed~
A. That \Vas replaced after the objections were filed.

The Court : That is part of the w·alk?
Phillips: Part of the concrete walk to the area-way.
1\:fr. Tobriner: And not involved in the decree.
The Witness: No.
~Ir.

Q. In respect to the steps in front of tl1e house, how many
different bricks were used in that walkway?
A. I could not count them.
Q. I mean the different kinds.
A. There is only one in the steps.
Q. The riser up a.t the top of the step is the orig·inal brick
that was in the house, and the brick in the steps is another
kind of brick, and the abutn1ent on each side was a third kind.
Is that correct or not?
A. I would say, not.
Q. You say it is not correct?
.
A. You say tl1ere a!e three kinds. of brick. I
·
page 644 ~ ''rould say there are not three kinds of brick.
Q.. ~{r. Eklund, those steps were not replaced;
that is, a part of the steps were not replaced?
A. The treads 'vere not replaced for a reason.
Q. You have one n1ortar course there that is different from
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the mortar course on the side of the abutment and different
from the mortar course on the top step or riser 1
A. Will you repeat that"?
Q. There are three different kinds of mortar courses and
shades of mortar courses in connection with the steps and
abutments~

A. I could not say without an exa1uination.

Mr. Phillips: That is all.
RE-DIR:EJCT EXAJ\IIINATION.

By lVIr. To briner :
Q. ftfr. Eklund, after this decree was passed which we arc
considering today, were there efforts made to settl~ this matter with lVIr. Dobie 7
l\fr. Phillips: That is highly objectionable.
~fr. Tobriner: If Your Honor pleaseThe Court: I do not think there is any testimony that has
to do with the settlen1ent.
J\llr. Tobriner: I want to lead up, if I n1ay, to ~fr. Phillips'
question. fie asked J\ilr. Eklund a question which
page 645 ~ ilnplied that we were acting without g-ood faith in
this n1atter, that we have proceeded with our
brickwork under the decree as we had under the contract,
and I want to show Your Honor, as Your Honor well knows,
that we were anxious at the tinte the decree 'vas passed that
this Court appoint son1e supervisor who would check that
work as it progressed and that :Mr. Phillips, 011 behalf of 1fr.
Dobie, opposed any such appointment. _I think, if Your I-Ionor
please, that is very vital to the question of our desire and intention to act in g-ood faith in doing everything possiolc to
comply with Your Honor's direction in that decree.
The Court: I think you have a right to introduce that, but
stay away from the other.
·
l\Ir. Boothe: :May I add to that that it is not our purpose
or intention to undertake to show Your Honor what the terms
of any comprmuise arrang-ement were, but in view of "the
fact that ~Ir. Phillips specifically stated that 've had not g·onc
ahead with this work within a reasonable tirne, hut to show,
in view of that allegation, that we have done everything we
could and could be reasonably expected to do under the circuinstances. It is fair that we should be allowed to show that
we did 1nake an earnest effort to reach smne conclusion.
l\'fr. Tobriner: If Your Honor will recall, w·e did request
this Court to appoint some supervisor, and we w·ere met by
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the objection of 1\fr. Phillips. That is all I want
to show, Your Honor.
~Ir. Phillips: I objected to the appointme.nt of
any supervisor for the reason that I took .the position then
and I take it now that at that time we asked for a rescission
and we objected to the decree and entered our exceptions,
and we were not going· to bind ourselves to agree to anything
that might be done under that decree.
The Court: I remember distinctly that you asked for a
rescission and stood on that.
1\fr. Tobriner: Either rescission or dismissal.
The Court: This decree was entered on November 30, 1932.
I think you gentlemen have a right to show you were dealing
with ~Ir. Dobie, or some other reason was the cause of the
delay, because on its face it is an unreasonable length of
time.
page 646

~

Q. ~Ir. Eklund, when I advised you on the telephone that
the-

1\tir. Phillips: I do not like the form of that question. It is
very leading, and he is his own witness.
Mr. Tobriner: Do you ,,,.ant n1e to take the stand and say
I advised him on the telephone of the neg-otiations with 1\fr.
Dobie? I am perfectly willing to do that.
Mr. Phillips: I do not think it is pertinent to this question.
~fr. Tobriner: I am directing n1y questions to the suggesti~n of the Court that this delay "ras due to our negotiations,
if any.
The Court: Ask him if he knows what caused the delay.
page 647

~

Q. Do you know what caused the delay in our
beginning work on this job immediately after the
passing· of the decree?
A. The delay was caused due to our efforts to negotiate a
settle1nent with Mr. Dobie whereby the replacement of the
brickwork 'vould not be necessary.
Q. Up until that time no work was started on that job,
up until the time those negotiations ceased?
A. I do not remember. I have a vague recollection I .had
the men on the waterproofing.
Q. No brickwork had started?
A. No brickwork had started.
Q. You were a party to those neg·otiations, were you not,
Mr. Eklund?
A. To a part of the negotiations.
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Q. You were aware of the approximate time· at which those
negotiations were had f
A. Not without referring to notes that 'vere made.
Q. You have those notes and can refer to them?
A. The notes are in the material on the table.
Q. After the cessation of those negotiations was ·work immediately started on that job?
A. There was a delay of one day, getting workmen on the
job. We did deliver a load of scaffolding on the job the day
following the negotiations at ~ir. Booth's office, at which
~fr. Dobie and Mr. Phillips were present.
page 648 ~ Q. After the lapse of one day, work was started
immediately after the negotiations ceased Y
A. Within a day or two.
Q. Will you tell us what you did in respect to the supervision of that work for Sears, Roebuck & Company?. .
A. JYfost of the items in the ,Judge's decree were of a somewhat minor nature. The most important was the replacement
of the brickwork and that was handled in a different way than
the other five. I did the other five with the men that normally
work with us.
The replacement of the brickwork is a rather complicated
matter in that we had made-or rather, w-e had guessed wrong
and we did not want to do it again. As you mentioned, we
attempted to get Mr. Dobie to agree to a supervisor, a man
that could be consulted during the work as it progressed if
we ran into any problem in which a compromise was necessary. That was denied us.
l\IIr. Phillips: I move that be stricken out.
The Court : Overrule the motion.
~Ir. Phillips: Exception.

I

~~

A. (Continued.) Failing in the securing of a disinterested
outside supervisor, we then selected a prominent Washington
architect to take charge of that branch of the work under the
decree.
Q. Who was that architect?
A. William I. Deming.
page 649 ~ Q. \Vhat 'vere his qualifications, if any?
A. He is a member of the A. I. A., and an officer of the local branch of the American Institute of Architects, and has to his credit several outstanding buildings in
Washington. He has been a practicing supervising ar~hitect
for more years than I am old.
Q. What were your instructions to J\1r. Demingf
A. A copy of the Judge's decree was given to 1\{r. Deming
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and he was told he had a free hand and not subject to any interference from my office.
Q. Did Mr. Deming n1ake reports to you froni time to time?
A. ],rom time to time. I should say at two-week intervals
IV[r. Deming would send me in a report of his visits, the day of
the visits, the progress of the work, the condition of the
weather, and any facts he deemed proper.
Q. Those reports were in writing?
A. They were typewritten, and signed by ~Ir. Deming.
Q. lVfr. Eklund, what 'vould you say was the average brick
joint on that job1
A. vVell, I figured that rather closely, and the figures come
out exactly .27 of an inch, fron1 which there is a deviation
both ways.
Q. .27 of an inch~

A. Yes.

Q.. lVIr. Eklund, did you make actual nleasurepage 650 ~ ments of that job in respect to the brick joints
used7
A. Yes, I did.
Q. I show you a blueprint here and ask you w·hether or
not that blueprint, according to scale, reflects the Jneasurements made on that job.
Mr. Phillips: I didn't understand that.
Mr. To briner : I asked hin1 if he made actual measurements on the Dobie job, and I have showed him this blueprint
and asked hhn whether this blueprint embodies, according to
scale, the results of his 1neasuren1ents.
~{r. Phillips: Is this blueprint supposed to represent what
is out there todav 1
~Ir. Tobriner: .. Yes, but let me ask him.
Q. Does this blueprint represent what is actually out there
today?
A. Yes.
~{r. Phillips: I object for the reason that, according to this
blueprint, all the joints are uniform.
llr. Tobriner: I am not using· that. Assuming that were
the case, it 'vould be his testimony. I am using this blueprint for another point. You can reserve your n1otion to
strike.
~{r. Phillips: Suppose you tell me what your purpose is.
~fr. Tobriner: l\Iy purpose is to show· that within the limitations of the window frames and the average size of the brick
us·ed, the joint that we have out there is the closest 1nathe-
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n1atically possible joint any bricklayer could have
obtained to the required specifications.
l\fr. Phillips: Is he a bricklayer~ Is he qualified to speak on that?
l\:Ir. Tobriner: It is a n1atter of n1athematics.
M.r. Phillips: No, it isn't mathematics.
J\iir. Tobriner: If you will examine that blueprint you will
f::ee what I am trying to show. l\[ay I proceed, Your Honpr?
~lr. Phillips: I am objecting to this for the reason that
this purports to set up what could have been done if it hod
been ftgured out. I subn1it, if Your Honor please, not only
the evidence will show but the house will show a variation of
between one-quarter to one-half an inch, and the exception
joint is the one-quarter inch, and the general is three-eighths
to one-half of an inch. I do not see what good it "\\rill do to
put this in.
1\'Ir. Tobriner: If you will let n1e proeeed, we have no jury
here. His llonor can strike out the testimony, and I tell you
that it is a tnatter of n1athen1atics purely.
The Court: Let's go back to the original testimony. Sears,
Roebuck & C01npany testified that the brickwork could be repla~ed. Now you are atten1pting to show it could not be replaced.
~fr. Tobriner: \Ve are showing you that we got the nearest possible quarter ineh joint within the 1nathen1atics of
building.
The Court: In the original case, certain objections were
1·aised by :Nir. Phillips that the house was not built right. One
of the itmns of objection was the brickwork, and
page 652 ~ .Scars, R.oebuck & Company in their testin1ony
showed that the brickwork could be taken down
and replaced, upon the supposition that it would be a house
completed in a worknwnlike n1anner. As I understand your
testimony, you are atten1pting to show by l\Ir. Eklund that this
is the only n1athen1atical way that it could he replaced.
~fr. Tobriner: J\riy question does not concern itself with
the ·worlnnanlike condition of the brickwork. It concerns itself "\Yith the 1uathmnatical in1possibilit~r of getting an accurate
one-quarter inch joint and is directed to the proposition of
showing that it """"as 1J1athmnat.ically necessary to vary that by
one-sixteenth or one-hundredth of an inch in order to g·o to
the structure as originally constructed.
The Court: Your are referring· to the window franws '1
"Nfr. Tohriner: I an1 referring to the window frames, and I
want to show the Court that we g·ot nearer to a one-quarter
inch joint in the manner in which we erected it than it "\V"onld
have been possible in any other manner.
page 651

L

425

~

426

Supreme Court of Appeals of Virginia.

The Court: In any other ma1mer, going so far as to say that
even had the window frames not been put in there originally
and had been built in with the sills as now built, that it would
be mathematically the smne proposition?
!{r. Tobriner: I don't understand.
The Court: The window frames were still there. Had they
not l;leen there and had not gone in in the original job, would
the result have been the same?
page 653 ~ 1\{r. Tobriner: Yes.
The Court: vVould it have to be the same 1
:M.r. Tobriner: Yes.
The Court: All right.
Mr. Phillips: As I understand it, it could not be possible
to g·et a one-quarter inch joint~
1\!Ir. Tobriner: With those window frames.
The Court: Would the same condition exist, assuming the
frames were not there, assuming that the job was being originallv constructed and that the window fran1es had not been
placed~ And that the ·window frames and brickwork were
going- up at the same time-would the job have been completed originally mathematically in the same manner it is
being completed now1
l\f r. Tobriner: The answer is Yes.
1\fr. Phillips: You couldn't have complied with the contract in the first place.
11:r. Tobriner: If you are talking about one-quarter inch
joints, we could not, if you are objecting to one- or two-hundredths of an inch variation.
1\fr. Phillips: You could not have con1plied to the contract to be_gin 'vith, and yet your witnesses testified that it
had been done. I 'vill produce some brick n1asons who will
show it is possible. If Your Ifonor please, I want my objection to stand for this reason: it hasn't anything
page 654 ~ to do-with this particular case other than showing- they could not carry out what they 'vere ordered to carry out in the first place.
The Court: I think you are correct on that.
There fo] iowed a discussion which the Reporter was instructed to omit from the Record.
The Court: Is this window drawn in exact scale?
The Witness: Yes, sir.
The Court: Let it go in.
· ~fr. Phillips: If Your Honor please, I am objecting to
this as it shows they could not comply 'vith the contract originally and tl1ey proceeded to undertake to do the work again
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when they knew they could not comply with the contract, without advising the Court they could not comply with the contract. As it is, they adv:ised the Court they could go through
·
with the contract.
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By 1\!r. TolJriner:
Q. \.ViH you explain that blueprint to the Court¥
A. rl,lw window frame is stock called for on the contract
and H has a certain definite· height from top to bottom. I took
the measurement from the actual top, measuring, I think, with
six of the nine window frames. There were nine window
frames with a common length and it would be the common
length of the window fra1ne that governed the courses .. We
know the bricklayer laid out his bond whereby the total distance from the bottom of the sill to lintel is fiv:e feet two and
a quarter inches. ·we have placed actually in that space an
even number of brick, coming out twenty-four bricks to each
inch. The only variable in this whole series of
page 655 ~ measurements is the thickness of the brick itself.
I measured the brick on the job-as many as I
could reasonably-and the average thickness of the brick was
two and five-sixteenths inches. I then went over and secured
a considerable number of brick from the brickyard. I picked
them out at random and stacked ten, one above the other,
brushing them off as I ·did so to remove any sand or fragInents of material sticking- to the brick. Ten of them stacked
up twenty-three and three-quarters inches, an average of two
and three-eighths inches a brick. Each brick has a rough
edge which would make this two and three-eighths inch apparent, no actual. So I assumed· two five-sixteenths inches
was the average thickness of the brick, and the measuremen.ts of the brick will bear me out. They are that and more.
·With the twenty-four mortar courses, ihe averag·e mortar
courses would have to be .27 of an inch according to mathematics. \Ve could not place an uneven number of brick in
that area, and have a good brick job. If \Ve placed twentyfive courses, our possible mortar joint would then have been
.17 of an inch.
Q. Is that a mathematical calculation?
A. It is; and in laying· out this brickword J\!r. Deming and
the bricklayer on the job had the choice of placing twentyfour brick in there or twenty-five, and in their judgmentand I agree with them-twenty-four was the proper number
to arrive at the closest interpretation of Your Honor's decree.
Q. And by putting twenty-four courses on that
page 656 ~ window frame, what \vas the mathematical possibility of a mortar joint?
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A. Twenty-seven hundredths of an inch or two one-hun:
dredths of .an inch o~er a quarter. \Vhen I say the brick
measured two and five-sixteenths inches, there were some
less than that, and son1e were two and three-eighths but two
and five-sixteenths was the average thickness, in n1y opinion.
Q. "\Vhat was the brick that was used on that job¥

Mr. Tobriner: :B.,irst of all I would like to offer this in
evidence and have it marked Defendant's Exhibit # 1.
A. No. 1 hard red, as manufactured by the Hy-Tex Brick
Company.
Q. vVere those bricks called for on the original job?
A. They were.
Q. Were those bricks inspected as delivered to the job 1
A. Yes; inspected by l\1:r. Denting.
Q. Do you know of your own knowledge whether any of
those brick that were delivered were condenuwd and sent
back1
A. I do not know of my o'vn knowledge.
1vir. Phillips: If Your Honor pleasel\1:r. Tobriner: Do not answer the question unless yon kno·w
of your own knowledge.

Q. What "ras done on that job for the purpose of making
the cellar drv?
A. As I testified previously, we extended the asphalt to a
point below the finished grade, above the grade
page 657 ~ line to protect ag-ainst the entrance of water above
the g-rade line. In addition to that, .we excav.ated
around the building with the exception of the front porch. I
placed drain tile at a point below the grade line and above
the top of the footing- and connected the drain tile and the
sower in three places. In back filling, we placed s01ne gravel
to a height of ten inches so that there would be a reservoir
magazine for catching any water.
I n1ight state that ,when 've excavated we found proof of
the efficiency of the waterproofing- called for in the original
contract. In the excavation whicl1 went to the bottmn of the
footing, after ·we had 1nacle the excavation a distance of ten
inches, no water l1ad found its way through the walls,. testifying to the good workn1anship en1ployecl in the original contract. The relief whic,h was placed there, the gravel and tile
connected with the sewer, would correct the condition of water
standing against the wall and creating a hydrostatic weight
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against that wall. "\Ve then tamped the backfill and that was
the extent of the 'vaterproofing.
Q. ~{r. Eklund, lVIr. Phillips asked you about the grade in
connection with that house. Is that grade a temporary or a
permanent one 1
A. The grade as it stands no'v is a pern1anent thing. It is
the same grade that was produced originally.
Q. VVill that excavation settle so that the grade will become lower automatically~
page 658 ~ A. I doubt if there will be any further settlelnent. "\Ve tamped it very well. There have been
numerous rains since the grade was made and we had to refill once· to take care of the settlmuent. There may be some
additional settlement b~cause it usually takes two or thrc0
years for backfill to settle to its original repose.
Q. Have you had any proof of the efficiency of that waterproofing job in connection with the Dobie basement since its
installation?
·
A. I have, and believe n1y proof is rather satisfying. Following the hurricane we had in 1\ugust, the 22cl or 23d of August. The following· day about nine I went over and inspected
the basement and around the walls where water would be
apparent if there were a flaw in our waterproofing. There
was no free water of any sort and the floor adjacent to the
wall was absolutely dry; and the rain on the 23d was when,
I believe, we had seven inches of rain in a period of fourteen
hours.
~fr.

Tobriner: That is all.

R.E-CROSS

EXA~fiNATION.

By ~Ir. Phillips:
Q. 1\Ir. Eklund, those trenches around the walls for putting·
down the tile were 1nade last December, were they not 1 That
tile was put in last Dccmnber f
A. I am not sure of the date; that sounds very
page 659 ~ reasonable.
Q. Everything that you did toward correcting
the condition of the basmnent from the standpoint of making
it clrv was done at that tin1e ¥
A. ·Yes.
Q. So that from Dece1nber up to the present time there
has been approximately ten 1nonths and there would not be
any more settlement taking place~ would theref
A.. I doubt if there would be any further settlement; there
1nay be so1ne settlement.
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Q. Do you know why there is dampness there 1
A. There may be n1oisture and condensation there; that is
common to any thick masonry walls.
Q. Do you know whether or not during the past summer
there was water standing- on the floor?
A. There were several occasions when water was standing
on the floor.
Q. Just a week before the report was made that the work
had been completed didn't you go there and have those walls
painted over again f
·
A. ·Yes.
Q. What was the objoot of that~
A. During the initial trialQ. The interior walls, I am speaking about.
A. During the initial trial, the walls were scarred by both
sides of this case in an effort to establish certain thing·s in
connection with the brick walls. We made sevpage "660 ~ eral panels a yard square and scratched the face
of the cementicote on the wall at that time and in
other ways scarred the walls. Some of my own workmen
scrambled in the window and scarred the wall around the
window. They further stained the walls, and the paint that
you say was put on there, was placed to correct the scarring
of the walls. The paint itself is not a waterproof paint. It i:;
a cementicote mixture made by the United States Gypsum
Company and is designed primarily to brig-hten up a masonry wall, either the inside or outside.
Q. Aren't those walls .very n1uch discolored today?
A. There are discolorations on the walls.
Q. 1Vhat is that due to~
A. Due to the presence of chimney brick, brick with creosote in them in the orig-inal installation. That creosote has
'vorked its way through the cementicote. I kno'v of no paint
preparation that will stop that.
Q. That is due to dampness, isn't it?
A. There would have to be a certain dampness present to
get the chemical reaction of the creosote.
Q. 1\ir. Eklund, on June 12 of this year a report 'vas filed
by your company to this effect: that all the work had been
clone in a. first class workmanlike manner and that the decree
had beencon1plied with. Was that correct at that time or not?
A. Substantially correct.
Q. Then on .July 11 you came into Court and
pag·e 661 ~ said part of the work was not satisfactory and you
wanted an opportunity to tear part of the wall
down again, did you not 1
A. That is right.
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Q. After the wall was torn down you went back there and
started to put it up again?
A. That is right..
Q. After it was put up again you tore it down again?
A. Yes.
Q. So that that side of the wall has been put up four
timesf
A. Not completely put up. The reason for the tearing
down the second time was due to the fact that before the work
had progress beyond perhaps a hundred bricks, I discovered a slight difference in shade and size of the brick. I ordered them taken out and replaced by brick the same color
as the original brick.
.
Q. Isn't it a fact that you took them out because there was
a considerable bulge in that wall?
A. There was a bulge of about three-eighths of an inch.
Q. It was very noticeable, wasn't it?
·
. A. To a layman, no ; to a technician, yes.
Q. You have not been able to correct that condition today,
have y_ou?
·
A. Yes.
·
Q. Mr. Deming had supervised that work,
page 662 ~ hadn't he?
A. Yes, sir.
Q. And he had made an affidavit that everything was all
right?
A. An affidavit?
Q. Yes.
A. lie stated the work was completed and approved payment of the final money to the sub-contractor.
Q. That was before July 12 Y
A. That was before the replacement.
Q. Don't you know he made an affidavit?

Mr. Boothe: It is not in the . record.
lVfr. Phillips : I am asking him if he knows.
A. He may have made an affidavit.
Q. You have gone to considerable trouble in respect to
mathematical calculations as to way these bricks could have
been put up. Is that in this blueprint you have submitted?
A. I have gone to considerable trouble to ·show the possibilities of mortar joint thickness, yes.
·
·Q. As I understood you to say, this blueprint represents
. the best that could be done to g~t the bricks in there with a
uniform course?
A. I don't quite understand that.
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Q. As I understood you to say, this blueprint represents
the best that could be done to g·et the bricks in there with a
uniform eourse 1
page 663 t A. The blueprint represents the possibility of
mortar joint thiekness whieh, I believe, is my
answer to the previous question.
Q. Doesn't that blueprint represent how many bricks could
be put in there and the size joints~
A. Yes.
Q. So that if those ·bricks had been put in there in that
manner you would have had a uniform joint 1
A. Yes.
Q. And the· joint might have been slightly in excess of a
quarter of an inch 1
A. That is right.
Q. Can you tell the Court whether the uniform joint was
put in there1
A. U nifonn as possible under the tolerance of bricklaying
trade.
Q. \Ve are not quibbling about a quarter of an inch if there
was a fraction over a quarter of an inch. We are not quibbling
about that. vVe are asking why the variation of a quarter
of an inch to half an inch.
A. There would be reasons for that if there were such a
variation.
Q. Assuming there are, what are the reasons f
A. In the first place the brick do not run absolutely constant in thickness. In the original trial there
page 664 ~ were introduced brick showing a variation in
thickness of three-sixteenths of an inch between
the smallest and the largest. Thus different thickness of
brick would be present in every brickload of brick on the
job. "Three-sixteenths is almost the allowable thickness of
our joint and it would give rise to and be a proper reason for
a variation of joint.
Q. That is the only explanation you have as to why they
should vary 1
A. That is right.
Q. The 'vorkmanship does not enter into it 1
A. It does.
Q. \Vould you say it does on this job?
A. I would say it does on this job.
Q. Was the workmanship good?
A. I selected the finest bricklayer I could, a bricklayer with
a reputation, and he has done all he could to do his job right.
Q. Was this work1nanship good'?
A. An honest attempt was nmde to give good workmanship.
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Q. I am not asking· whether it was an honest attempt; I
am asking whether it has been clone right.
A. Yes.
Q. It has been done right~
A. Good workmanship was evidenced on this job.
Q.. You are coming right back now to the same
page 665 ~ proposition you had originally that you could not
maintain a quarter of an inch joint with these
brick, aren't you?
A. When you say a quarter of an inch, you will have to tell
me whether you are speaking of a hard and fast mathematical
measurement or a quarter of· an inch joint thought of in the
brick trade.
Q. A quarter of an inch joint for all brick masons, specified in the same way. The joint brick n1asons mean when
they say one-quarter inch joint.
A. I maintain we have secured that.
Q. Even though the joints n1ay vary from a quarter· of an
inch to a half inch 1
A. I would still say if they varied that much that we had
maintained the quarter-inch joint as spoken of in the trade.
Q. You say these windows will not pennit an absolute quarter-inch joint~
Q. Do you know who planned those 'vinclows?
A. Yes.
Q. Who did?
The windows were selected by lir. Dobie.
Q. Mr. Dobie selected the windows 1
A. As to size and number of windows.
Q. l\{r. Dobie selected the 'vindows to tbe house~
A. Yes.
page 666 ~
Q. vVhom did he tell he had selected those windows?
A. J\IIr. Dobie spent some six weeks or more in rathet· frequent consultation with the architect in our office and during
that time three, I believe, disHnctly major changes vlere n1acle
in the original plan and the windows certainly carne under
his scrutiny.
Q. 1\ir. Eklund, did you tell l\:Ir. Dobie, or your architect,
if these windows were used you could not get a quarter-inch
joint?
A. Of course not.
Q. Of course you didn't.. Yon know if the brick courses of
brick nearing· the roof of the house cut in quite a bit?
A. I do not know.
Q. Did you try to find out 1
A. No, I did not.

A:
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Q. You are not in a position to say whether they cut in
or are plun1b with the other part of the house?
A. No, other than in the inspection, as a construction man,
if there is any unreasonable deviation, it would be readily
detectable, and I have inspected enough brick jobs so that I
would have been able to detect an unreasonable deviation.
Q. During the course of your talk there is quite a ·bit of
tolerance in the trades which you recognize 1
A. That is correct.
Q. ~~verything you say, about this house, you
page 667 ~ say comes within the tolerances of the trades Y
A. Yes.
·
Mr. Phillips: That is all.

RE-DIRECT

EXA~IINATION.

By I\1r. Tobriner:
Q. lir. Eklund, 1\fr. Phillips asked you about repainting
the walls of the basen1ent and you answered that you had repainted themY
A. Yes.
Q. "\Vas that the first coat of paint they had subsequent to
the rendition of the decree we are considering in this court
today?
·
A. The original basement wall was painted with one or
two coats of cementicote paint. It was this coat that had been
scarred and mutilated in the orig·inal job.
Q. The walls had remained in the condition they were since
the tbne of the last trial?
A. That is right.
Q. Yon further testified, I\1r. Eklund, that, I believe, in
December, 1932, you found certain free ''~;rater standjng in the
basement. What 'vas the reason in your opinion for that free
water~

lilr. Phillips: I object .to any opinion. Ask him if he knows.
~

Q. Do you know?
A. Yes, I do.
Q. What 'vas it?
A. There was a stoppag·e of the areaway drain.
Q. A stoppage of the areaway drain?
A. That is right.·
Q. Where is that area"ray drain situated in relation to the
basement?
A. Immediately in front of the basetnent door.
page 668

--
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Q.
the outside of the building?
A. Yes.
Q. How was it stopped, Mr. Eklund?
A. In one case there was sand in the trap; in the other
case there was debris, leaves and paper in it.
Q. That was a condition that did result from outside of_
the building or from natural causes outside the building, is
that correct t
A. Yes.
Q. Did the water run from the outside under the door into
the cellar?
A. Yes.
Q. So you would say the free water 'vas not due to any
leak in the basement Y
A. It was caused by stoppage of the outside drain.
· Mr. Tobriner: That is all.
And further this deponent saith not.
1\-Ir. Tobriner: That is our case.
page 669} Mr. Phillips: If Your Honor please, I have
. some 'vitnesses here I would like to put on, but
first in ord-er to properly ask them the questions I have to
get in one photograph. I can prove that by Mr. Dobie and
then withdraw him.
Mr. Dobie, will you take the stand, please.
Thereupon,
CHARLES C. DOBIE,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.
By Mr. Phillips :
Q. J\llr. Dobie, you are the complainant in this caseY
A. Yes.
Q. Will you look at this photograph, please, and tell if you
recognize it Y
A. Yes, I took that picture with my own camera.
Q. What picture is itT
A. Picture of the house while under reconstruction, showing
the east sid~, the east wall with the chimney partly fallen
do,vn.
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:Nir. Phillips: Is there any objection to that photograph 1
~1:r. Tobriner: · vVe object to explaining the picture and
move to strike out his remarks about the chin1ney.
The Court : Sustain the n1otion.
Mr. Phillips: If Your Honor please, I offer this in evidence.
The Court: v"\1 as that photograph taken by him during the
reconstruction f
page 670 ~ ~ir. Phillips: Yes. I ask that this be marked
Plaintiff's Exhibit 1-A.
(CO~IPLAIN.ANT'S

EXHIBIT 1-A OFFERED IN
EVIDENCE.)

Q. \Viii you look at this and state \vhat this is~
A. A picture taken at the san1e tin1e by n1y own camera,
showing an enlargement of the section of the back of the fireplace and the manner in which it was constructed.
Q. Part of the chimney?
A. Back of the chin1ney, back of the fireplace, with the
outside brick removed and about six feet of the shell of
the chimney l?ropped up.
~Ir. Tobriner: I object, if Your Honor please, and move
that be stricken out.
The Court : Sustained.
Mr. Phillips: I offer this in evidence as Complainant's
Exhibit 2-A.

(COMPLAINANT'S EXHIBIT 2-A OFFERED IN
EVIDENCE.)

Q. This last photograph marked C01nplainant 's Exhibit
2-A, will you tell what part of the chiinney that represents 1
A. It represents this part immediately under the prop as
shown in Exhibit 1-A. I got up closer to take it and here is
the prop. Here is the prop and here is the
page 671 ~ shado\v of the prop. This is the base of this prop
that was up to hold the rest of the shell to keep it
from falling.
Q. 1\ir. Dobie, had the veneering been removed~
A. The veneer had been ren1oved.
1\fr. Phillips: ""That I want to do would be to withdraw 1\Ir.
Dobie and put hin1 back on the stand later on.
1\Ir. Tobriner: No objection.
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1\tir. Phillips: I will no'v call Mr. Lane.
Thereupon,
THOiviAS LANE,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXA1\1:INATION.
By 1\tfr. Phillips:
Q. lVIr. Lane, will you state your name, residence and occupation, please Y
A. Thomas Lane; I live in \Vashington; I am a bricklayer.
Q. Ho'v many years' experience have you had in masonry
work?
A. About hventy.
Q. Have you had occasion to sec the house built by Sears,
Roebuck & 001upany on Braddock Road for 1\tfr. Dobie1
A. Yes, on two occasions.
Q. Did you notice the brickwork~
A. Yes, sir.
.
Q. What did you notice about the brickwork, if anything1

page 672

~

The Court : vVhen 1

Q When did you see the hous-e
1
•

first,~

A. vVhy I \Vas out there, I g11ess, about two months ago.
I was out there again this 1norning.
Q. 'Vhen you were there the first time, did you notice anything about the brickwork in particular¥
-A. Yes, on the \Vest wall I noticed that the joints were not
plumb, that is, cross joints. I also noticed a change in bond;
that is, they had a full bat near the southwest corner. Then
on the north wall around at the windows they had feather
edge pieces, closures, I guess we call them.
Then down around the cellar steps I noticed a change in
the bond there and also a brick on brick up beside the cellar
door; on the east wall on the first occasion I was there I nu·
ticed that the brickwork fron1 sill high about to the top of the
fran1e was or had sort of a duck's leg in it. I noticed some
change had been made in that.
I noticed the chin1ney and compared it with the east ·wall.
On the south side of the chimney, that is on the front side of
the house, the bond there works a closure; on the other side of
the chimney, on the north side of the chin1ney, the bond 'vorks
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out right. I noticed the chimney. as it went up on the south
side and they lose that closure. Either the chimney or the
house is out of phnub and also either the chimney or the
house is out of square.
On the front of the house, the steps on the front,
page 673 ~ there is a different texture of bricks that are in
the steps from the texture of the bricks in the
house. Also the bond or courses in the steps themselves do
not line up from one step to the other. There is a difference
there betw·een the brick in the house and the brick in the steps.
Then there is a difference in the mortar joint, at least in
the top step in front.
Then I was do'\\rn in the cellar and I noticed some salmon
brick and smoked brick. I noticed there was some water in
there this morning.
Q. '\Vould you say that is a dry cellar or not~
A. That is not.
Q. :rvir. Lane, did you notice the 'vidth of the mortar
joints?
A. Yes.
Q. Do you know 'd1ether they are quarter-inch joints or
not?
A. Some of them. The mortar joints varied, I would say
they averaged nearer to three-quarters than they would be to
one-quarter. There was a variance there.
Q. A variance of what~ Varied from one quarter to what?
A. tFrom a quarter to a half, sometime§! more.
Q. What you meant then was not three-quarters but threeeighths?
A. Three-eighths.
Q. Would you say the house was plumb and
page 67 4 } level1 That is, the walls?
A. That east wall-it stands to reason with that
chimney starting out with a closure against the house and
then as I say they have not got the closure on the other side,
either the chimney or the house is out of square. As you
follow that closure up, it is gradua.lly lost. Either the wall
or the chin1ney must be out of plumb; there is no question
about that. I did not have a plumb rule on it but as the fel·
lo'v says, the loss of that closure1\Ir. Tobriner: What do you mean by "wbat the fellow
said"? Did I understand you to say that a fellow saidThe Court: Strike it out.
A. (Continued) It must be either the chimney or the house,
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either one or the other or both, out of square and out of plumb
~
on the east wall.
Q. l\fr. Lane, in briclnvork should not a plumb line or plumb
level touch each brick t
A. Yes, sir.
·
. Q. If it does not touch each brick, would you say it was
good brickwork Y
.
A. No, every brick should touch the rule.
Q. Would you say there was good brickwork on_ that jobt
A. No,. sir.
Q. Are you familiar \vith those brick~
A. I have laid quite a few of them.
page 675 ~ Q. Do you know of any. reason why they could
not be laid with a uniform one-quarter inch joint f
A. Not if the proper ~are is used. You cannot take those
bricks unless you put a proper mixture in it. ·You cannot get
them down tig·ht; you have got to have a lime mixture in
there; you have got to have the sand sifted; you cannot take
sand out of a pile and mix 'vith cement and lime and keep
those bricks down tight. You have got to take the sand and
sift it and also probably sift your lime to some extent.
Q. They can be laid with a quarter-inch joint 1
A. They can be laid tighter than that.
Q. Is there any reason why bricks cannot be laid uniformly so there is no variation in the joints Y
A. No reason for that. In my opinion, what they should
hav~ done there, on that bond where they have got that closure up beside the window, they either should have opened the
joints up some or else the cross joints or they should have
moved the window that much. They could have moved the
window an inch one way or the other and made up for that.
What they could have done, having the window as it is, instead of putting that small closure there, they could have put
a bat and a three-quarter or they could have chipped off two
or three bricks. A bat and a three-quarter would have been
workmanlike anyway.
.
pag·e 676 ~ Q. Is it workmanlike to put closures around
small openings Y
A. Absolutely not.
Q. Is it permitted in masonry work?
.
A. A man working for me I would lay him off if he did it.
They have put closures there; they have put closures in the
center of the bond; they have put a bat in the center of a wall
there. That is absolutely not permitted. Of course,. generally the way the bond changes-the bond on the west wall as

440

Supreme Court of Appeals of Virginia.

it got up between the 'vindows they shifted over. You can
notice that in between the sills.
Q. :_t\.fr. Lane, did you observe any bulging in the walls f
A. There is a bulge in the west wall. I see they have atten1pted to rectify it. A bulge in the east wall, I meant, pardon me.
Q. vVill you look at these photographs, please. Can you
tell from those photographs \Vhat they represent~
A. Yes, this is the east wall on the house and this is the
chimney.
Q. \Vhat would you say about the construction work of that
chimney'
A. Why I have been foreman on a n~mber of houses and
the chin1ney is the most important part of a house from the
fire hazard standpoint, and this work in tlwre like that would
constitute, in my opinion, a serious fire hazard.
page 677 ~ Q. vVould you say that was good workmanship~
A. That is the worst kind of workmanship.
~1:r.

Phillips: That is alL
CROSS EXAlVIINA.TION.

By 1Yir. Tobriner:
Q. :Mr. Lane, are you familiar with the conditions under
which that brick wall ''ras placed on the Dobie residencet
Do you know \vhether it was original or a rebuilt brick wall t
A. I so understood. There has been a change there. There
has been a change since the time I was there, the first time.
Q. Directing your testimony to the first time you were
·there, did you at that time or have you at any time understood that was the original or new brick \vall1
A. I understood it \Vas a ne\v brick wall. I noticed the
steps \Vere very probably the original brick with the original
joint; the front steps, the cheeks and the other part apparently have been changed.
Q. Understanding, ~[r. Lane, that it was a new brick wall
and that the house is a veneer job, you understand that~
A. Yes.
Q. \Vould it 1nake any difference to you in your testimony
in respect to. the flexibility that a bricklayer on that job would
have in constructing a new brick \Vall f Do you understand
the question1
A. V erv well. No, he could have-on those
page 678 ~ closures___.:.
Q. On the job generally and then you can come
to the closures afterwards 1

Charles C. Dobie v. Sears, Roebuck & Company.

441

A. Of course, if you start out with the assumption that he
\Vas not going to change the window·s at all, he could not
move the windows on the second go-off, as you call it, as
easily as he could the first time. I think we all admit that.
Q. Isn't it a fact, 1\iir. Lane, that on a job of that kind a
bricklayer has to work to points that are fixed for hi111 in
advance .by the carpentry work 1
A. No, he should work in conjunction with the carpenter.
Q. I appreciate that. Under the conditions surounding this
job, isn't it a fact, ·where his carpentry \Vork and where his
other points of construction are fixed for him in advance by
the framework, isn't it a fact that he must work to those
points and has not the same freedom and discretion in the
construction of a wall that he would have if he \Vere erecting
a wall simultaneously with the other parts of construction~
A. lie is limited to a certain extent but he has a flexibility
there. He does not have to abut right up against that frame
work; he can hold his brick out some to n1ake a workmanlike
job of it.
Q. He is limited, however?
.
A. I don't think it is absolutely necessary that he jam that
brick right up against the sheathing when by keeping it a
half inch or a quarter of an inch out, he could
page 679 ~ work his bond out.
·
Q. He n1ust work to those fixed points and· must
1nake his joints so he will level out at those fixed points, isn't
that a fact~
A. I would say this:
Q. If you \vill just answer the question, please. .
A. It would be a whole lot easier to cut that sheathing out
there where he is going to sill height. It would not be 1nuch
of a job for the carpenter to cut that sheathing and move it.
He could have done that even after the frrune\vork was up.
It would not take but a few minutes to do that and move tho
frame.
Q. In reference to \Yhat part of the building are you speaking now~·
A. Any pa1·t of it with reference to the north wall where
those closures are or in reference to the east \Vall. There has
recently been SOlllC bricks taken out and replaced there Oll
the south jamb near the window.
Q. Do you lnlo\v what kind of brick was used in that building¥

A. Looks like I-Iydraulic brick.
Q. Do you know "the g~·ade and con1pany that manufactures
them·?
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A.. Red hydraulic press brick. It is a red press brick, apparently a red hydraulic brick.
Q. You do not know the actual company that manufactures
it?
A. I could not say the actual con1pany.
Q. Have you ever worked with No. 1 Hy-tex
page 680 ~ brick~
A.. Yes.
Q. Do thos·e bricks vary at all, even the best ones, in their
measurements~

A. They 'viii ·not vary much if you get them all of the
same color. They should not vary very much if they are
No.1.
Q. 'Vhen you say "much"~ what do you mean in measurement?
A. They won't vary hardly any in thickness, but they may
vary so1ne in length. I would say same of them may-it
all depends on the particular run of the kiln. 'Say a quarter
of an inch would be a whole lot but it is up to a bricklayer to
pick out the brick, and even if he is supposed to be getting
No. l's, whatever he is supposed to be getting, he is supposed
to keep all of the brick of the sa1ne length and put them in
together or to work it out so the bond will work out evenly.
Q. Did you make any, actual measurements on the brickwork7
A. No, I did not.
Q. Did you n1easure the joints 1
A. No.
Q. Did you put a plumb line or a level against it~
A. No, I could see it with my eye.
Q. You could see it with your eye?
A. Yes.
Q. Yon estimated that the joints varied from one quarter
to three-eighths of an inch Y
••
A. Nearer three-eighths than a quarter .
. page 681 ~ Q. You made some statement in your direct exan1ination in reference to the type of mortar that
was used in that job and the necessity for it being the right
kind of mortar to get a quarter-inch joint. Do you know
the type of mortar used on that job, the mix of it?
A. No.
Q. Could you testify then the reason that one quarterinch joint was not secured, that averages closer to threeeighths of an inch, was bec~use of the mortar used theref
A. That 'vould be my assumption.
Q. Based on what Y
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A.. On experience..
Q. What would you say was the proper mix of the mortar
to get the desired one-quarter inch joint f
A. It would not be the proportion of the mix: so much as
it 'vould be the screening of the sand. If the sand was
screened, you could take three to one.
Q. Three of what?
A. Three of sand to one of cement. If I were· d_oing the
job myself, I would make about fifteen per cent lime~
Q. It is a fact·that the more lime$ the less adhesive quality
of .the mortar f
A. That would depend on the lime. Some lime has cement
properties in it; other lime has not. ~
Q. You would say then the major element was
page 682 } the screening of the sand~
A. The screening of the sand and screening of
the lime..
Q. You do not know whether: that lime and sand were
3Creened1
·
· A. I do not.
Q. Mr. Lane, you have testified that the condition of that
chimney constituted a great fire hazard. Will you tell us why~
· A. Looking at this photograph the heat could come through
these brick here. This photograph shows that the brick were
thrown in any sort of way. Of course this photograph is
looking at it from the outside. I am assuming now that the
same procedure was followed on the other side,.
Q. You have no basis for that assumption, have you'
A. Yes, this photograph is the inside..
Q. That is a photograph of the inside f
A. That is, the outside 'vall has been taken down. This
\vould be against the frame, as I view· it.
Q. Can you see the frame there 1
A. The framework in here.
Q.

Where~

(Witness indicates to Mr. Tobriner.)
A. Here is the framework under that window and the
frame-work under that.
Q. That is not the chimney.
A. The danger point would be down where
page 683 r these joists meet.
·
Q. This is the fram-ework here.. The chimney
projects out.
A. I see that..

444

Bupreme Court of .Appeals of Virginia.

Q. This is a close-up. Do you see any framework there 1
A .. No framework.
Qw 'Then you have no basis for assuming that is up against
the frame:work,. have you, 1\{r. Lane1
A. That is bound to come in connection with the framework.
Q. Will you tell us ho'v ~
A. Well it very apparently touches the framework.
Q. I ask you to show me. Have you seen the specifications for that chimney~
A. No, sir, I have not, but I would say there wasn't any
specification on that. There is no excuse for that kind of
thing.
Q. I an1 directing n1y question to the testin1ony that you
gave when you stated it was a fire hazard.
A.. Any brick put around a fine like that is dangerous.
Any flue is a danger point and these brick around a flueyou have got to admit that. I caiUiot see what comes on the
other side but it must be, if this is a fran1e house or veneer
house, and I say when you put brickwork like that around the
flue it is a fire hazard.
Q. Whyf
A. That heat can work itself out. If it does not 'vork itself out through that, which it can do, it 'vill work itself out
to the side.
page 684 ~
Q. Suppose it 'vorks itself out, what is it going
to touch~
A. Going to set that wood on fire.
Q. What wood~
A. The 'vhole house.
Q. There is a brick wall that goes over this. Where Is
the wood it is coming in contact with 1
A.. You have got joists around the fireplace.
Q. I do not know 'vhether they have or not and neither do
you apparently.
A. Well you have. You have joists coining into that fireplace around the fireplace.
Q. I-Iave ·you seen then1 on that job~
A. Yes, I was down in the cellar.
Q. You have seen the joists1
A. No, I didn't see the joists, no.
Q. Tell us again why it is a fire hazard, 1v[r. Lane?
A. I say the briclnvork around that flue should have been
slushed up and these openings filled in to prevent the beat
and smoke fron1 con1ing out around that flue.
Q. In your opinion tha.t constitutes a fire hazard¥
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A. It does.
Q. Because it would come in contact with wood you do not
kno'v exists 1
A. The flue itself does not have to come in contact with
it if you pern1it heat to come out through openpage 685 ~ ings or permit a flame to come out through openings, there is a risk there.
Q. Did you ever see the fireplace in that condition, the
condition you have there~
A. I have never seen any fireplace I had anything to do
with like that.
Q. vVould you change your opinion if you knew there was
fire brick in front of that, whether you see it there or not?
A. The danger point is not the fire brick in front. It would
be 'vhere the fran1ing on the side, on the floor and on the
sides.
Q. If the entire fireplace were encased in fire brick 'vill
you tell me 'vhether there is any possibility of fire or smoke
escaping through it?
A.. It would escape through the fireplace. As I remember
it. there are fire bricks in the fireplace. The danger point
'vould not be there; it would be up throug·h the flue.
Q. Is there any wood up through the flue or near the flue 1
A. The framing comes up against the chimney.
Q. If you were told that photograph was taken at least
three feet behind the joists, would you still say it is not fireproof1
A. This photograph is not thre-e feet behind the joists.
Q. I am asking you to assume that.
Nir. Phillips: Ther-e n1ust be something to assume. The
question must be asked as applied to this case,
page 686 ~ not just assu1ning it is three feet away.
l\{r. 'l:obrinr.r: I aRr·mme l1e unde1·stantl that is
applied to this case.
l\1r. Phillips: H-e says it is not three feet.
Q. You say it is not three feet. I an1 asking you to assun1e for the sake of argun1ent that it is three feet, and you
n1ust make your answer on that question unless the Court
rul-es otherwise.
The Court: That the wall he has testified to is three feet
awayf
nir. Tobriner: Fron1 the nearest joist.

A. This would be three feet fr01n the nearest joist because
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you have got, as the fellow says, I assume you have twelve or
fourteen inches out fron1 your fireplaces, which has been cut
around. Nevertheless you still have the studding that is in
the house proper which would not be three feet from the
chimney which would come right up against the chimney.
That would be the main danger.
Q. "\Vould that wall then, 'vould the composition of that
wall have anything to do with the studding which is up
against the chimney¥
A. I would say yes.
Q. ~ir. Lane, you testified that a different texture of brick
was in the front step than what was used in the remainder of
the house. Are you familiar with the properties of No. 1
Hy-tex brick in respect to weather and friction resistance? A. I am not an engineer or chemist. I am a
page 687 ~ bricklayer. I have handled a number of those
bricks around Washington.
Q. Would you say No. 1 Hy-tex brick was a proper brick
for use upon a surface which is constantly subjected to people passing up and down 1
A. I would say if that was the house out there, if I was
building that house out there, I would use the same texture of
brick in the steps and I have usedQ. Answer my question whether Hy-tex No. 1 is a good
kind of brick and a resisting kind of brick for a step~
A. I would say yes.
Q. \Vhy 'vould you?
A. The only thing· about a Hy-tex brick or these pressed
brick, is they will absorb water. As the fellow says, I will
be fair enough to say this-the brick that are in the steps are
of a harder texture or composition than the Hy-tex brick,
but as a fellow says, admitting all thatQ. You are using " a fellow says" in a colloquial sense'
A. Admitting all of that, I do believe that the looks of
those front steps are a very important part of the house.
I have built a number of steps 'vith Hy-tex brick.
Q. No.1?
A. All grades. No. 1. I will get it down to No. 1.
Q. Have your results been satisfactory? Would you advise
the use of that brick for a surface that is going to be used
·
constantly?
page 688 ~ A. Yes, especially in a house like this where the
looks of the thing is as important as anything else.
They will take about a little more water than the bricks that
are there.
Q. Will they chip more easily Y
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A. Yes, I would say that.
Q. So that they 'vould not be so desirable for use as a
front step as a brick of harder texture, would they?
A. As the fellow said, if you were building a factory out
there or something you were going to hav-e very hard ·wear
on, trucks coming ov-er it, the brick in those steps is all
rig·ht. They would be preferable to No. 1 Hy-tex brick. These
steps are not going to be subjected to that use. This is a residence.
Q. You would say No.1 Hy-tex brick were properY
A. Yes, and should be used in this building becaus-e it is a
residence. If it were a factory or office building that is going to get a lot of wear and tear, all right.
Q. Have you built any houses in Alexandria, Mr. LaneY
A. No, not to my memory. ·
1fr. Tobriner: That is all.
RE-DIRECT EXAMINATION.
By Mr. Phillips:
Q. You are well known among the brick masons of Alexandria?
·
A. I know all of them.
Q. 1\fr. Lane, if you were to get a house as provided by con. tract, providing for a quarter of an inch joint and
page 689 ~ the workmanship to be first class, would you consider that house as acceptable Y
A. No, sir, I would not. Of course, there are other features about that. They have put no brick on edge over the
windows. There should be some kind of a plate course around
there. I have:: never seen any residence or bungalow of that
type where there was not some kind of ornamentation to relieve the monotony.
Q. As to the workmanship Y
.A I would say it is not acceptable.
Mr. Phillips: That is all.
And further this deponent saith not.

.

;

Thereupon,
ERNEST- E . .SIMPSON,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
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DIRECT EX.A.l\IINATION.

By ~{r. Phillips :
Q. Will you state your na1ne and residence and occupation.
.A. Ernest E. Simpson, brick mason.
Q. You reside in Alexandria 1
A. I reside in Alexandria.
Q. How long have you been engaged in brickwork, 1.\Ir.
Simpson?
A. Thirty years.
Q. During that time you built a nun1ber of houses around
.Alexandria~

pag-e 690 ~ .A. I have.
.
.
Q. Have you had occasion to see the house that
'vas built by Sears, Roebuck and Co1npany for l\ir. Dobie
on Braddock Road ?
.A. I have.
Q. When 'vas the first tin1e you saw that house, approximatelyt
A. About six weeks ago, I would say.
Q. That was after they had done some brickwork there.
Do you know whether they had done any brickwork on the
house?
.A. I understand the house had been torn do,vn.
Q. After that time you saw the brickwork?
A. Yes.
Q. What did you notice about the brickwork at that time·?
A. They had torn down and rebuilt it¥
Q. Yes.
A. A g·ood part of it is out of plun1b. The chimney is an
inch bigger on one side than it is on the other. Whether it
has been laid out that way or not, I do not know. There is
·an inch closure on one side and not on the other side. .A.
' good bit of it is out of plumb, I would say as much as an inch.
Q. In respect to this chimney, do you know of any reason
why a chin1ney should measure an inch different on the one
side than on the other side 1
A. I don't kno'v unless it. was started that way right at the
grade.
page 691 ·~ Q. You say there is a brick closure on the one
side. Does that face the front of the house or the
rear?
A. Faces the front.
Q. Did you notice the brick courses, whether they were uni:form or not~
.A. ·Yes, sir.
1
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Q. "VVhat would you say about thatT
A. Three-eights to half an inch; a few of them a little more
than that.
Q. Would you say that is a uniform course within the tolerance of the trade
A. I 'vould not.
Q. If the contract provided for a quarter-inch joint, would
you say that contract had been complied with?
A. I would say it had not been complied with.
Q. You are familiar with this brick, ~Ir. Simpson 1
A. Yes.
Q.. Do you know of any reason why those bricks cannot be
laid with son1e degree of uniformity 1
A. No, I do not. Those bricks could be laid with a quarter of
an inch joint. I understand the specifications call for a quarter-inch joint.
Q. So far as you know there is no reason 'vhy they could
not be laid with a quarter-inch joint 1
A. No.
page 692 }- Q. Do you kno'v whether those bricks could be
laid with a lesser joint?
A. Yes, sir. they could be laid with a lesser joint.
Q. ~Ir. Siml)Son, in brickwork ·should a l)lumb line touch
all of the bricks, a plumb line or leve1·1
l\.. Should touch it, yes.
Q. Do you know whether or not the brick in this job had
different places where it does not .touch 1·
A. There are places in it where it does not touch.
Q. Did you look at the basement?
A. Yes, sir.
Q. What did you observe about the basement~
A. I found a good Inany bricks in the basement that 1nust
have been s1noked brick. It had come through the paint and
I know there was sahnon brick there and dampness.
Q. Would you say that is a dry cellar 1
A .. No, sir, I would not. It is not a dry cellar.
Q. If a decree of the Court provided that a cellar be made
dry, would you say that had been done in this case?
A. It has not been done.
Q. lVIr. Simpson, have you seen the job recently?
A. Not recently. I would say within two ·weeks I was out
there. .
Q. vVhen you say that the cellar is not dry, that is observing
on n1ore than one occasion? That is based on obpage 693 }- servation of one or n1ore occasions? You have
seen the basement one or n1ore times '1
0
/
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A. I 'vas out there this morning and saw }Qts of water
running in there this morning. I think that came through the
cellar door. I went there this 1norning to satisfy myself
after last night's rain.
Q. The first. time you were out there, the wall where the
chin1ney is, did you observe any bulge in that wall t
A. Yes.
Q. Was that visible to the naked eye?
A. Certainly was.
Q. That was torn out. Do you know that it has been replaced 1
A. Yes, sir.
·
.
Q. Do you kno\v whether that has corrected the condition
and n1ade the wall plumb?
A. Corrected it some ; it still bulges.
Q. Isu 't it a fundamental principle of building that a wall
should be plumb, square ·and level?
A. Yes.
Q. "\Vould you say those walls ·are plumb, square and level Y
A. No, they are not.
Q. 1\fr. Simpson, if you had contracted to get a house with
the joints uniform, one-quarter inch, and the basement dry,
would you accept that house as coming within the
pag·e 694 ~ tern1s under which you had contracted Y
A. I would not.
Q. Will you look at this photograph, pl-ease. Can you identify what that is a photograph oft
A. Can I identify this?
Q. What is it a photograph of?
A. This house of ~Ir. Dobie's.
Q. "\Vhat side of the house is it Y
A. East side.
Q. Gan you identify this photographY
A. Yes, sir.
Q. What is that a photograph of?
A. Photograph of the chimney.
.
Q. What would you say as to the work evidenced in that
chimney as represented by that photograph'
A. Poor construction.
Q. Would that be permitted anywhere so far as you know!
A. Never saw it done before.
.Q. ~Ir. Simpson, is there any difference between the appearance of the garage and the house Y
Mr. Tohriner: We object; ·we were not required to replace
the brick walls on the garage.
__
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~{r. Phillips: You reserved that question, if Your Honor
please, to see how it appeared. The garage was supposed to
be built the same as the house under the contract;
page 695 ~ same brick, same mortar eourses as the garage ;
in other words, there was to be uniformity. That
question was raised at the time the decree was entered. If
I understood Your Honor correctly, you said you would reserve that to see what effect it gave.
Mr. Boothe: Your Honor may remember that the very
question suggested at the time the decree was rendered and
you thought it better to attend to the house. The garage is
not embraced in the decree.
The Court: I sustain the objection.
Mr. Phillips: I 'vould like.to get the evidence in the record .
. The Court: Very well.

Whereupon, Mr. Simpson, if allowed to testify, would have
testified as follows:
Q. Did you notice any difference in the garage and the
house?
A.. Yes.
Q. What difference did you note?
A.- I cannot recall. I cannot recall. I disremember whether
there is different brick. I know there is a different joint and
different colored mortar.
Q. What is the color of the mortar in the garage Y
A. Dark.
Q. Is the difference in mortar plainly noticeable Y
A. It is.
page 696

~

Mr. Tobriner: It is understood we object to all
of this testimony.
The Court: Yes, sir, but 1\!Ir. Phillips wanted to get it in
the record.
·
Q. Mr. .Simpson, do you know Mr. Lane who testified here
this morning?
·
A. Yes, sir, I know him.
Q. What would you say as to. his reputation for good-

Mr. Tobriner: I object.
The Court: .Sustained.
lVIr. Phillips: ·You may cross-examine.
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E~IIN.A.TION.

By Mr. Tobriner:
Q. Mr. Simpson, you have been in the bricklaying business
some· y.ears f
A... Yes.
· Q. About how long!
A. About thirty years.
Q. You have erected or supervised the erection of a number
of houses in Alexandria~
A. Yes.
Q. About how many houses in Alexandria have you built
or supervised~
A. Oh, in the hundreds.
Q. You sold some of the houses you erected?
page 697 ~ A. Yes, sir.
Q. You have some for sale now¥
A. No, sir.
Q. You have been fortunate in having sold all you have
built~

A. Yes.
Q. Mr. .Simpson, would you say that the job that you inspected, the Dobie job, did not come 'vithin the usual trade
tolerances in respect to that type of brickwork under the conditions under which it was done Y
A. It did not.
Q. Not within the trade tolerances~
A. No.
Q. 1\tir. Simpson, you are naturally very proud of the
brickwork in the houses you have erected and sold,. are you
notY
A. I am.
Q. And you would not put on the market a house that was
not, according to your idea, proper its brickwork¥
A. I would not.
Q. I want to ask you if you can identify these photographs,
Mr. Sirnpson. Is that a photograph of some of your brickwork construction?
A. It is.
.
Q. Did you erect the brickworkV
A. Just the briclnvork.
page 698 ~ Q. vVill you tell us 'vhere these houses are 'located~

A. In Belle Haven, across here in ·Fairfax County. I never
worked on these houses. 1\{y partner worked on them.
Q. It 'vas your firm Y

Charles U. Dobie v. Sears, Roebuck & Company.

453

A. 1\{y firm.
1\ir. Tobriner: I would like to ask that the stenographer
mark these for identification Defendant's Exhibits 1-A and 2-

A.

Q. Is that also your erection'
A. Yes.
Q. 'Vill you tell the Court where that is t
A. In Belle Haven.
1\:fr. Tobriner:
hibit 3-A.

~{ark

this for identifieation Defendant's Ex-

A. (Continued) I did not furnish this material; I just
did the labor on these houses. ·
Q. Is that also a picture of the Belle Haven house~
A. I couldn't say for sure. I didn't 'vork on these houses.
Q. ·You have been there?
A. Very, very little.
Q. If I told you that 'vas a picture of the Belle Haven
house,. 'vould you say I was wrong¥
A. No, I wouldn't tell you that.
~Ir.

Tobriner: Jv.[ark this Defendant's Exhibit 4-A.

Q. Is this a pieture of the garage and retaining wall of one
of the Belle Haven houses Y
page 699 }- A. I cou}dn't answer that question.
Q. Your partner could?
A. Yes, he could tell you.
Q. Your firm did the work?
A. I do not recall any retaining wall to the right. Is this
the one that sets elosc to the road Y
~fr.

Tobriner: I could not tell vou.
.

E~iliil~A

~lark

this Defendant's

Q. Is this also one of the details of the Belle Haven houses Y
A. Yes.
1\fr. Tobriner: 1\Iark this Defendant's Exhibit 6-A.
Q. This also 1
A. Yes, sir.
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J\ir. Tobriner: Mark this Defendant's Exhibit 7-A.
Q. This also Y

A. Yes, sir.
Mr. Tobriner: J\tiark this Defendant's Exhibit 8-A.
Q. Is this a detail of one of them Y
A. Yes, sir.
Q. And this?
A. I suppose this is.
Q. And are these also built in Belle Haven?
A. Yes.
page 700

~

Mr. Tobriner: J\lark these for identification Defendant's Exhibits 9-A, 10-A and 11-A.

Q. Did you build a house at 200 Masonic View!
A. Yes, sir.
Q. Is that a detail of the house your firm built there?
A. Yes, sir.
Q. Isn't that a further detail of the same house at 200 Masonic View?
A. Yes, sir.
Q. J\fr. Simpson, is this your work at No. 118 M~onic Viewf
A. Yes, sir.

J\Ir. Tobriner: Mark these for identification Defendant's
Exhibits 12-A, 13-A, 14-A.
Q. 200 South Fairfax :Street, at the corner of South Fairfax and Duke Street, is that a true photograph of the detail
of that houseY
A. That is my house.
Q. Is this also 230 South Fairfax .StreetY
A. Yes, sir.
Q. Is this also 230 South Fairfax Street 1
A. Yes, sir.

J\fr. Tobriner: Mark these for identification Defendant's
Exhibits 15-A, 16-A and 17-A.
Q. Directing your attentionYr. Phillips: Have they been offered in evidence f
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~Ir. Tobriner: Not yet, but I will offer th~m.
Mr. Phillips: I am going to object on general
principles.
Mr. Tobriner: This is a part of my cross-examination of
. Mr. Simpson. He has identified these· photographs and there
is no question that they are photographs of houses he or his
firm built. It is out of the usual procedure, but I am perfectly willing to offer them in evidence at this time so you
can state your objection to the Court.
Mr. Phillips: I want to know if there is a pressed brick
job in there.
Mr. Tobriner: I don't see how that is material.
Mr. Phillips: T~at is very material. You are getting off
on different things. you could produce any number of witnesses to testify about different brick jobs. It depends on the
effect you want to get. If you want the whole effect of the
brickwork to be painted over; if you want a pressed brick job,
that is another question, but you have no press~d brick jobs
there. You can go from now to next week to take photographs
of the variations of brickwork and it will depend on the effect
you want to get out of the briekwork.
Mr. Tobriner: I submit that the workmanship should be
the same, whether it is pressed brick or any other brick.
Mr. Phillips: General workmanship, yes.
Mr. Tobriner: That is all I am offering these for.
Mr. Phillips: No one can tell from these photographs about
the workmanship.
page 702 r Mr. Tobriner: . Let's leave that to the Court.
You make your objections and let's get ahead.
~ir. Phillips: I want to object to the photographs. There
is nothing in there to evidence this type of construction to
permit going into a question of any kind of house. It would
open the door as to the particular tastes of the parties, how
they wanted the houses, or any number of things. Any number of questions eould be raised.
The Court: What is the purpose of this examination?
Mr. Tobriner: The purpose of this examination is that
1\ir. Simpson has testified on his direct examination that he
has been a bricldayer some thirty years, built and sold several
hundreds of houses in Alexandria; that he is not only very
proud of the brickwork in all the houses he has built or sold
but that he does not regard the brick,vork on the Dobie job
as coming within normal trade tolerances. I propose to offer
these photographs in evidence, if Your Honor please, for the
purpose of showing that there are very apparent, even from
the photographs themselves, defects, or, if you want to call

page 701 ~

~
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thorn, deviations from frorn normal in this brickwork to show
Iv[r. Simpson himself, in the brickwork he has erected and
sold, is within normal trade tolerances in leaving defects
or imperfections in the work 'vhich are considerably greater
than the so-called imperfections in the Dobie job.
The Court: Overrule the objection.
1\ir. Boothe: I mig·ht add we believe every one
page 703 ~ of those jobs are 'vorkmanlike jobs.
1\ir. Phillips: I want to have the opportunity
to examine l\f.r. Simpson on all of these houses.
J\tir. Tobriner: ·You 'vill have the opportunity.
(Defendant's Exhibits 1-A to 17-A inclusive
dence.)

offe1~ed

in evi-

Q. Calling your attention to Defendant's Exhibit 12-A, I
ask you to notice the brick above this window, you call it, I
believe, a lintel.
A. Arch.
Q. I will ask you whether that is level or whether it is not
obvious even to the naked eye that it is out of level?
A. I would say the joint n1ight not be struck level.
Q. Do you mean right across the arch? I mean this (indicating).
A. You could not compare this brick to J\tir. Dobie's job.
Q. I am directing- myself to that job, and I ask you 'vhether
that is a true, level course of brick. I mean the :first course
above the upright bricks.
A. The first course above the upright bricks-it takes three
courses to make up the length of those 'vhole bricks. These
bricks might have been a little shorter. These bricks might
have been a little bit shorter than those courses that went
there.
Q. That course, does it point down 1
page 704 ~ A. Yes, heavier me>rtar.
Q. That is not a perfect job~
A. Yes.
Q. Would you say that came under a normal trade practice1
A. Yes, in this kind of ·work.
Q. What type of work?
A. Rough tapestry brick.
Q. There is no reason, is there, why your workmanship
should be any less perfect 1
A. Over an arch, yes. ,Just as I told you, these bricks are
not tall enough to take care of the third course.
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Q. Isn't it possible to do that by chipping the brick~
A. No. If you rest this on a lintel and that brings it up
half an inch.
Q. You would not consider that a serious imperfection on
that job~
. A. No.
Q. You would consider that a good, average, fair, workmanlike jobt
A. Yes, I would.
Q. ~Ir. Simpson, here is a closer detail of that particular
brick job where I believe you can see the fact that that particular course of brick is out of level a1id comes down to meet the
brick above the lintel (indicating 13-A).
A. ·Yes.
page 705 ~ Q. How much out of level 'vould you say that
brick was, that course of brick~
A. It might be all in the mortar in striking the joint.
Q. That might make the brick out of level?
A. It might be all in the 1nortar; might not be in the brick
at all.
Q. There is no question in your mind that that is not a
perfectly level course of brick t
A. No.
Q. There is no question. Coming to your own house or the'
house in which you used to liveA. Before you go any further, that is not a brick house.
Q. Is this the house in 'vhich you used to live 1
A. Yes.
Q. Isn't that a brick job?
.A. No, interlocking tile.
(~. Is that all tile t
A. The only bricks in it are the bricks up beside the window and this plate course. All the rest is interlocking tile.
It is not interlocking; it is just tile.
Q. Is that a brick1
A. Eight inch hollow tile, imitation of brick.
Q. Is there any reason why a job built by you with this
so .. called imitation brick should not be true and level as a
brick joint 1
page 706 ~ A. Tile is crooked.
Q. Did you do that job~
.A.' Yes, sir.
·
Q. You sold that house subsequentlyt
A. No, sir, I still o'vn it.
Q. Referring to Exhibit 15-A, which is ~Ir. Sbnpson's
house at 230 South Fairfax Street, would you consider this
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joint in the wall here a proper joint with a tile or brick or
stone or any other kind of material Y
A. Which joint?
Q. "Where the courses are-are those courses level?
A. This back building I put on. I changed that into an
upartment. This is brick up here.
Q. This is a brick job we are looking at?
A.. Yes, sir, that is a brick job there. The main house
comes across there. That is as far as the main house went.
Q. Can you see from this photograph that this mortar joint
is not flush or level with the mortar joint that comes in
there?
A. Couldn't amke that. The bricks are different from the
tile ; couldn't keep courses.
Q. You could not keep courses all the way around?
A. No.
Q. Would you consider that a serious imperfection in that
jobY
page 707 ~ A. Well, I would not mys·elf personally because
I own it.
Q. Would you otherwise, if you were not the owner of that
house, consider it a material defect Y
A. The only way I know it could be done because you could
not keep courses ; you would have to keep heavy mortar.
Q. Would you consider that a material imperfection in th~
job if you did not own that house and were called upon to
appraise it for somebody else?
A. No, sir, I don't think I should.
Q. I show you a closer detail of that same job, Mr. Simpson, and ask you the same question, whether you would con~ider that joint, out of level slightly, an imperfection in that
jobY
A. The joint is not out of level.
The Court : I am going to change my ruling. As I understand it, this is brick up against tile Y
The Witness: This is brick up against tile.
The Court : The tile was a different thickness than the
brick?
The Witness: I could not keep the courses.
Q. Is this a brick wall 1
A. No, this is tile. Here is the brick around here.

Mr. Tobriner: Then I agree With you.
~he Witness: This is the back building built out of brick.
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Mr. Tobriner : I agree with Your Honor as to that one.

I
I

\

I

Q. Mr. Simpson, calling your attention to Exhibit 10-A,
which is the house in Belle Haven, will you look
page 708 } at this picture, which is a picture of a pier and
.
an arch, and tell me whether that arch members
in with the pier perfectly, whether this line is continuously
true?
·
A. No.
Q. It d'oes not f
A. No.
Q. Would you consider that defect an improper piece of
workY
A. In th~ brick work t
Q. Y~s.
A. These centers were set. All we had to do was to follow
these centers. You have salmon brick and everything else.
Common, rough brick. It is as good as you could do with the
material you had.
Q. But it is not perfect7
A. It is not perfect certainly.
Q. Would you consider that good workmanship within the
trade tolerances!
A. I would say it was as good workmanship as possible
with the material we had.
Q. What kind of material did you have th~re Y
A. Just common, red brick; some soft, some hard ; arch
brick, the cheapest that could be procured.
Q. If this was Hy-tex brick No.1, would you consider that
a fatal defcr.t 7
page 709 }- A. I would say there was a defect in it.
Q. You would say, if that was Hy-tex brick,
it would be a defect?
A. I don't know as it would be any more of a defect than
in common brick if the man wanted it that way, and wanted
a circle.
Q. You would not consider a defect of this character a substantial defect even if Hy-tex brick were used?
A. Just as much a defect in one as the other.
Q. And you would not consider it a material or substan~
t.ial one either?
A. No.
.
Q. Looking at Exhibit 16-A, which is the picture of the
front steps of the house at 230 South Fairfax StreetA. Yes, thos~ steps have settled about two inches since
then.
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Q. Are they bonded to the wall~
A. They are not.
'Q~ Why¥
A. Because they were built after the house went up. It
is a straight joint up beside the wall.
Q. Bad workmanship?
. A. Certainly is.
Q. You built that house yourselfT
.li. Yes, there should have been a slot left there or bonded
all the 'vay around. I suppose because the house
page 710 ~ is tile is one reason.
·
Q. Do you know whether those steps are out
of plumb?
A. Yes, sir.
Q. They are¥
.A. An inch and a half settlement. It was not built that
way; it 'vas built right on top of the street.
Q. You say you are not fa1nilia.r really witb those houses
in B·elle Haven so you cannot testify whether that retaining
waH was level or out of level?
A. No.
Q. You are not sufficiently familiar, I take it, with these
houses to detennine whether or not these 'valls are plumb?
A. No.
Q. In respect to the Dobie job, ~fr. Simpson, did you
measure the joints out there Y
A, r measured a. few of them.
Q. How many joints did you measure f
A. I cannot tell you.
Q. Approximately Y
A. A couple of dozen.
Q. You measured them with a rule¥
A. Yes, with a rule.
Q. Your testimony is to the average thickness as determined by a couple of dozen joints 1
A. Three-eighths to a half inch. I found very
page 711 r few quarters.
Q. Did you find any less than a. quarter 1
A. No, sir, I don't know as I found any in those two dozen
less than a quarter.
Q. Did you make allowances for the scraping of the mortar
against the brick 1
A~ Brick to brick.
Q. Were any of the bricks rubbed over?
A. The mortar got over the top of the bricks.
Q. Did yon take a plumb rule on the house?
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A. Yes, I have put a plumb rule there.
Q. When did you do that!
A. Just before you all tore off the last batch. I cannot
· recall how long it has been.
Q. Since those repairs have been made, you have not used
a plumb rule on the house¥
A. No, sir, but I have seen people there with a plumb rule
since.
Q. You have inspected the results of their operation with
the plumb rule? In other 'vords, ·were you on the job when
somebody else took the plumb rule and put it on the house?
A. Yes, sir.
·
Q. And as a result of that, you say the building is not in
plumb?
A. Out of plumb all along by the side of the windows.
Q. How much?
page 712 ~ A. In some places anywhere from half an inch
to three-quarters of an inch. I do not know
whether it is plumb from the botton1 to the top but it has
got bulges in it and almost e-ve-ry frame on the east side is
out of plumb and it has got bulges.
Q. In -various places in the wall¥
A. No, I can't tell whether it is plumb from the bottom
to the top. I have on the chimney. The chimney is plumb
from bottom to top.
.
Q. vVould you say that those variations that you found
from a quarter of an inch to a half inch, did you say, when
you took a straight rule and put it up against the house¥
A. Yes.
Q. VVoulcl you say those variations were serious ·defects?
A. Serious and dangerous.
Q. Do they impair the construction quality of the house?

1Ir. Phillips: I obj·ect to that que~tion. I don't think any
one would seriously contend that a half inch or three-quarters
of an inch joint is any worse structurally than a quarter of
an inch.
1\{r. Tobriner: VVe are talking about it being plumb.
A. They do.
Q. Will you tell me why, l\Ir. Simpson¥
A. I would not accept the house if I "rent to put my plumh
rule up against the side of the house and I found it threequarters of an inch out of plumb.
page 713 ~ Q. "\Vould you tell me 'vhy that impairs the
construction quality of the house?
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A. I shouldn't think it is proper 'vorkmanship.
Q. Does it render the building any more liable to fall down'?

A. Yes, l should think so.
Q. How many places did you apply the plumb rule?
A. All around the house.
Q: Did you find any brick courses that were plumb Y
A. Yes, sir.
Q. How much of the area to ·which you applied your plumb
rule did you find out of plumb?
A. You could put your plumb rule anywhere around the
house, up around the windows partic_ularly, up near the cornice, up around the house and find it all out of plumb, mostly
every window.
· Q. From half to a. three-quarters inch out of plumb Y
A. Yes, sir. Anjwhere you put your plumb rule up against
the windo,v, it would not hit the plumb rule.
Q. One or two or three brick courses 7
A. I don't kno'v whether they worked hard to the line or
whether they used a line on it or 'vhat they used.
Q. What was your estimate of the deviation from plumb
on that building?
A. Out of plumb 7
Q. Yes.
page 714 ~ A. I couldn't tell you whether the building is
out of plumb from bottom to top.
Q. On those arears to which you applied your plumb rule,
what was your estimate of deviation out of plumb?
.A. Half inch to three-quarters. Som·e of it was that much.
I don't mean that is from the· bottom of the building to the
top of it. It didn't bulge out that much.
Q. If there were such a deviation as from one-half to threequarters of an inch, would it be apparent to a layman's eye?
A. I don't get you.
Q. Could an ordinary" person inspecting the building notice
the deviation?
A. It is very noticeable. He certainly could.
Q. Simply by looking at it with your eye?
A. Simply by looking a.t it with your eye.
Mr. Tobriner: That is all.
RE-DIRECT EXAMINATION.
By :rvrr. Phillips:
Q. Mr. Simpson, have you any interest 'vhatever in this
case?
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A. None whatever.
Q. In respect to these photographs, could you find a

l

pressed brick job in the lotY
A. No, sir, no comparison with this job whatever.
Q. Wbat. type of brick was used?
A. On the jobs in Belle Haven the cheapest
page 715} brick that could be bought.
Q. The prices of these buildings 'vould run
what?
A.' In Belle Haven!
Q. Yes.
A. They are asking $11,500.00 for the house. There are
two of them and the other, the small ones, $6,750.00. _
Q. Did you see in any of these pictures such defects as
would compare with the defects you have seen in this house
of Mr. Dobie's 7
A. I have not.
Q. You recognize no house is absolutely perfect in all its
'vorkmanship f
A. Yes.
Q. Would you say in any house you would find there would
be some imperfections f
A. Yes. some slight imperfection. .
Q. Would you say the tolerances of the trade would permit the imperfections in a house such as exist in this housef
A. No.
Mr. Phillips: That is all.
The Court: Mr. Simpson, did I. understand you to say
that the bulge existed after the work had been done the last.
time?
·
The Witness: The bulge was still there.
The Court: That is all.
Mr. Tobriner: No further questions.
page 716 }

And further this deponent saith not.

Court recessed for one hour for lunch.
Thereupon,

E. BURTON CORNING,
a witness of la,vful age, being first duly sworn, deposes and
says as follows:
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DIRECT

EXA~IINATION.

By ~Ir. Phillips:
Q. Mr. Corning, will you state your name, residence and
occupation?
A. My name· is E. Burton Corning; my profession architect; my present residence 4831 36th Street, N. "\V., "\Vashington, D. C.
Q. How long have you been an architect?
A. I have been in an architect's office since June 1907;
I have been a. practicing member of the firm since 1919.
Q. What firm are you connected 'vith ~
A. Arthur B. Heaton, Architect.
Q. That business location is where1
A. 1211 Connecticut Avenue.
Q. Have you had occasion to see the house on Braddock
Road erected by Sears, Roebuck and Company for Mr. Dobief
A. Yes, sir.
Q. ~o.w many times have you seen that houset
A. Three times.
Q. When was the first time 1
page 717 ~ A. The first time I do not know the exact date
-about three months· ago.
Q. And at that time did you notice anything particular
about the house from the standpoint of construction?
A. I noticed two general items; one 'vas the- character of
the brick work and the other was the character of the basement.
Q. In respect to the brick work, 'vha.t did you notice about
that?
A. I noticed generally that it was very poor specimen of
'vorkma.nship for the one reason that the "rall was not only
not straig·ht in a number of places but very much out of plumb
in a numher of places. I noticed also a very decided vari~
ation in the w·idth of joints.
Q. 'Vould you say the joint there is a quarter-inch joint?
A. I would not. There are some few isolated one-quarter
inch joints. They are very much in the minority. I would
say the average joint over the job is in excess of one-quarter
inch. A nun1ber of the joints are as great as half an inch.
Q. Would you say they vary from a quarter to half an
i.nchY
A. I would say they vary from_ a quarter to half an inch.
Q. Did you notice the chimney Y
A. I noticed the chimney particularly as not being in
square 'vith the building. There was a difference of about
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one inch in the measurement of the sides of the chimney from
·the face of the chimney to the face of the wall. I noticed
that particularly. On one side there are two full
page 718 r bricks and on the opposite side two full bricks
and what we call a closure or part of a brick.
I put a rule on it and found an inch difference.
Q. Do you know any reason why that should be?
.A. No.
Q. Would you say that is good 'vorkmanship?
A. I would not.
Q. The occasion that you sa'v it, 'vas the new construction
there or wasn't it?
A. It was, yes.
Q. Did you notice the variation in that respect as to
whether the walls were plumb 1
A. I noticed the thing being out of plumb in various parts
of the building.
Q. How much would that be f
A. I didn't measure the variation; by using the straightedg·e on the distance from various parts it varied anywhere
from half an inch to three-quarters.
Q. Are you familiar with that type of brick a/
A. Yes, sir.
Q. What kind of brick is thatY
A. Pressed brick.
Q. Do you know any reason why that brick may not be
laid with a uniform one-quarter inch joint?
A. No.
page 719 r Q. If they do vary, what do you attribute it to~
A. Not laid properly. No brick laid up properly need have that proportionate variation. · It is not permissible in good workmanship.
Q. Did you notice the closures around the windows?
A. Very evident.
.
Q. Are those closures apparent on casual inspection Q?
A. ;very.
Q. vVhat is the objection to those closures?
A. There are two objections.. So far as the principles of
good brick work are concerned. where it is necessary to use
closures-those particular closures are a. whole lot narrower
than permissible in good workmanship; furtl1er, in good
workmanship, when necessary to use those clo::;ures, they
ought not to he used near the jamb of the window as they
are more likely to chip-small pieces of brick-and it looks
.unstructural and it is unstructural.
Q. \Voulcl that be passed as goocl worlnnanship t
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A. It would not; not in our offic.e.
Q. Have you ever seen that type of work done before where·
they put closures around the windows 1
A. I never have seen it. In superintending our own work,
we never permitted the closures, particularly that omall,.
never permitted them at the jamb.
Q. Did you notice the vertical courses of the mortar Y
A. Vertical joints?
·
Q. Y-es.
page 720 ~ A. Yes.
Q. Are they uniform?
A. More uniform than the horizontal joints, but they are
not uniform.
Q. ''rould you say it was good workmanship in that respect?
A. I would not call it good 'vorkmanship. I kno"r that
when the one-quarter inch joint is specified, it is the joint
vertically or horizontally. The vertical joint should be the·
same as the horizontal joint.
Q. I mean particularly the vertical joint. Is there any
principle of practice in measuring where those joints should
be by the use of the straight-edge?
A. Over each other?
Q. No, 'vhere a joint is made of two bricks coming together
in one layer and the second layer above that, should that
vertical joint through three courses of brick be in a line T
A. It should be pretty close to a true line. It cannot be
nxactly in a true line, but they should average so closely as
not to give an apparent crooked line up and down.
Q. Did you ~otice these Y
A. Yes, they are very crooked. Several of them very
crooked.
Q. Wo.uld you say the brick work evidenced good workmanship?
page 721 ~ A. I would not call it a good job.
, Q. vVould you say it would be an acceptable
job?
A. If I were desiring a job in the nature of a pressed
brick job or any other· job, I would not call it good workmanship. I would not accept it.
Q. In respect to the basement-one minute, you said you
noticed those bulges in the walls a.t the time of your first
visit tl1ere. Have you recently visited there!
A. I was out there a few days ago.
Q. Did you notice any work having been done since your
prior visit Y
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A. I noticed evidence of new work having been done on
the east wall of the building. I am not sure of the points
of the compass, but I noticed the ne'v color of the joints.
Q. Did that correct the condition .you noticed before that
timef
A. No, it did not.
Q. Are there any bulges in that ·wall at the present time 7
A. Quite a number.
Q. In ·respect to the basement, did you go intq the basement?
A. Yes, sir.
Q. What did you notice in the basement 7
A. Which visit Y
Q. From the standpoint of water. Is it a dry basemenff
A. The basement is not dry. .
·
page 722 t Q. How many times did you see the basementY
A. On each of my visits there.
Q. On each of those occasions it was not dey Y
A. It was not dry.
·
Q. Did you see any waterY
A. On the first visit there was a considerable amount of
water, actually water on the floor. The second visit there
were signs of considerable. dampness on the wall itself; the
third visit there were still signs of damp brickwork on the
inside.
Q. Should that be that way to have moisture on the wallY
A. I would not call it a dry basement.
Q. If you were to get a dry bas·ement as ordered by the
Court, would you say that would be acceptable?
A. To my mind, sir, the·re is just one thing in a dry basement and that' is a dry basement.
Q. Would you say that would be acceptable as a dry basement?
A. I would not accept it as such.
.
Q. Mr. Corning, have you any interest in this case whateverY
. A. None whatever.
.
Q. }fir. Corning, did you notice the grade level around the
house?
A. Yes, sir..
page 723 } Q. Where does that contact the house, at what
point?
A. The grade level is exactly flush with the top of the
basement window sills.
Q. Is tha.t good practice 7
A. Certainly not.
i

'
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Q.- Would it be acceptable. by any architect'
A. I ·would not accept a job like that; certainly the finished
grade should be in such place in relation to the sill of the
window that the 'vater is not allowed to· run across the surface of the window sills a.nd over the 'vindow sills.
·Q. Can you loo!r at that photograph and tell what it is'
A. It is a photograph of a brick veneer building with part
of the brick up and part of it down.
Q. Can you tell whether that is this building or not 1
A. Yes.
Q. VVill you look at this and also keep that in mind and
~ay what you see there?
A. It is a sign of a v-ery poor piece of back-up construction.
Q. If that was in that chimney that way, what would you
say about the· construction~
A. I would consider it pretty sloppy construction.
Q. Have you ever seen auything done like that before 1
A. I have nev.er seen anything like that before.
Mr. Corning, one question I failed to asked you-are you
a member of the American Institute of Archlpage 724 r tects 7
A. Yes, sir.
Q. Did you notice-! imagine there will be an objection
to this-did you notice the garage Dl
Mr. Tobriner: We object.
The Court: Objection sustained. :J\~Ir. Corning, if allowed
to testify, would have testified as follows:
Q. Did you notiec the garage?
A. Yes, sir.
- Q. Is there any difference between the appearance of the
garage and the house¥
A.. Yes.
- Q. What is ·the· difference in appearance occasioned by?
A. The nature of the brick work.
• Q. What else is there? Is the same mortar courses in the
·house as in the- garage-the shade of mortar 1
A. They are not the same. The color of the joint is primarily the difference, the most noticeable difference.
Mr. Phillips:

That is all.

CROSS EXA1\fiNATION.
By lvir. Tobriner:
Q. 1\fr. Corning, you have testified that you are a meniber
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of the American Institute of Architects 1
A. Yes, sir.
Q. What is that organization 1
..~. The American Institute of Architects is the cooperative
organization of architects who represent the
page 725 ~ highest n1embers in their profession as to ability
and ethics. It is the same sort of organization
every profession has.
Q. Yon say you have been an archite(~t since 1907 in th<:City of Washington?
A. I did not say that ; I said I started my training then.
Q. In an architect's office~
A. Since 1907.
(~. In the City of \Vashington!
.A. In the City of Washington.
Q. Do yol1 kno"r of the reputation in the conununity oi
architects of William I. Deming1
A. I kno'v him personally.
Q. Do you know of his reputation among architects?
A. His reputation is all right.
Q. What is his reputation¥
A. His reputation is good.
. Q. Do you consider him a first class architect?
A. Yes, sir.
Q. :nrr. Corning, in your testimony, you stated that you rlo
not consider the job a job of good workmanship. Ilow "'ould
·you characterize that job?
A. At least second class.
Q. vVould it make any difference in your testhnony, nfr.
Corning, if you knew that that job was a replacement joh
and that the points to 'vhich the bricklayer had
page 726 } to work were points fixed for him in the previOl!s
spring in the r.onstruction of that building~?
A. No, sir, it 'vould not.
Q. Can a bricklayer get the same even joints, the samP
meticulously proper spacing on a job where his points a1·p
fixed for him as he can on a job in "rhich the other constnwtion of the building is progressing "rith the bricklaying work?
A. lie should witl1in eertain minor lilnitations. Even·
new job tl1at is built, a man has his fran1es on the joh
and he is required to fit his cours·es within certain distanceR.
It is possible to adjust those courses so there is not mucn
·variation necessary.
Q. But yotl. will testify, won't you, that the flexibility with ..
in which a bricklayer has to work is more limited in a job
where his points are fixed in advance 1
·
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A. What I mean is, he is given points to work with on new
nonstruction the same as on a job as in this case. The frame~
are set by the carpenter. He has the same limitations to work
under as in a. job of this kind.
Q. Isn't it true when the construction progresses with tb<~
brick work, the construction ca;n be changed to fit the brick
'vork whereas when the fixedA. It is not changed to fit the brick work, not permitted
to do that. There is just as much importance in tying the ont.
side to the interior as it is in the exterior.
page 727 r Q. Where the points are fixed as in this case,
isn't it true his. flexibility is more limitec.l Y
A. The frames are in the same position as they are in
the first place and as they were when he replaced it.
Q. Nevertheless, isn't he bound to work within those wiu·
dow frames?
A. There are two points-he is bound to work from the
gra4e line to the frame at the top. That gives him plenty of
chance to lay out his 'vork in advance and all brickwork prop.
erlv done is laid out on a rod in advance.
Q. In the construction of a quarter-inch joint, would you
say that it 'vas within the -qsual trade tolerances to have
some variation in the width of that joint due to the fixed
points of the construction! In other words, let me put the
question another way. Does the erection of a one-quart('r
inch joint call for a mathematically accurate one-quarter inch
joint within the usual trade tolerances, or does it call for
an ~verage one-quarter inch joint with minor deviations in
courses.
A. The way that is normally done is to arrive at a quarter
inch joint, lay the thing u_p over a. certain distance, the thick.
ness of four courses that brick plus the thickness of joint
will arrive at a certain number of inches. That is the way
it is done to maintain those distainces. The joints are to be
averaged in such a manner that there is no apparent difference in the width of those joints as they lay out
page 728 r the work.
Q. Was there an apparent difference in the
ali~ent on the Dobie jobT
A. "\Tery apparent.
Q. ~leaning what T
A. As you glance your eye over that wall, you can see the
;joints sometimes twice as large as others.
Q. Yon testified there were a. number of joints in excess ·
of a quarter inch joint. What was the maximum of excess
over one-quarter of an inch Y
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A. The largest joint I measured was slightly over a half
inch; some of those ran seven..sixteenths and the largest
was ov-er a half.
Q. What was the average 7
A. I did not strike averages over the entire wall. I took
something like eight or ten courses and the average joint as
I got it over those tests was w-ell over· three-eighths of an·
inch.
Q. Over three-eighths of an inch 7
A. Over three~eighths of an inch..
Q. Did you take a plumb line or plumb rule and go over
those walls?
.A. I took a straight..edge. When I say it was out of plumb,
it was not a plane surface; it was rolled.
Q. In respect to the cellar, you say you noticed water on
one of these visits!
A. Yes, there was.
page 729 r Q. Where did the water come from 7
A. It was on the floor apparently comingsome of it coming between the joint of the floor and the
wall and some of· it coming through the wall itself.
Q. Was there free water standing on the floor!
A. There was free water standing on the floor.
Q. Are you sure none of it was coming through the basement door from the drain t
A. It was on the opposite side of the room from the basement entrance door. ·
Q. If I told you that that wall there, that there had been
dug down outside that wall a trench to the footing and that
trench had been filled with a tile three-jointed tile drain,
connected with three different places to the sewer arrange.
·ments in that house, and that the tile had been covered around
the house with from eight to nine tons of gravel and the earth
tamped down over the gravel, would you say that that should
have a tendency to make that basement dry!
A. I would say if that sytem were properly installed, it
should help to take away water from the foundation.
Q. Is there any way of making an absolutely dry base-ment?
A. Several ways.
Q. What are they?
A. The first is attempting to take the water away; the
second one is a properly applied coat of parging
page 730 r waterpFoof treatment on the outside. That is
what we call dampproofing method ; it is not
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called waterproofing. There are only two systems; one is
an outside treabnent; the other is inside.
Q. "\Vhat "rould be the inside 1
A. A composition of what they call ironite, applied over
the interior 'vall, gives a waterproof film.
Q. Would you say, if that wall was par,qed on the outside
and a drainage system such as I have described to you was
installea, it is "raterproof within the realm of construction
possibilities 1
A~ I don't think that "rould guarantee it.
Q. Is there any 'vay to guarantee it Y
A. Two ways you can guarantee a cellar; one is to use the
membrane system; the other is the inside waterproofing system.
Q. My question assumed that the wall had been 11arged on
the exterior and in addition to that a drainago system installed such as I have described.
A. That is not a guarantee.
Q. What is there that would guarantee that in addition!
A. There are only two systems under which you can gual:antee it; one is the membrane waterproofing system and
the other is the ironite.
Q. What is the men1brance system?
A. Application of several layers of tar paper and tar
applied, one coat over the other, carried down
pag'e 731 ~ over the top of the footings and down below the
grade.
·
·
Q. You say parging is not a guarantee method f
A. Pargin.g in that particular case becomes merely pargin,q. The membrane system applied to the brick wall and
parging put over to protect it is all right.
Q. Would that latter syste1n g·uarantee a dry cellar-putting the parging on first and then the tarY
A. That will .not guarantoo it.
Q. It will not¥
A. No, sir.
~Ir.

Tobriner: That is all.
R·E-DIR.ECT

EX.A.~IINATION.

By 1\fr. Phillips:
Q. 1\Ir. Corning, what is the object of slate in the foundation wall? ·
A. The object of tho slate in the foundation wall is to prevent the "rater 'vhich nlight he confined below the floor where
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the wall itself and the floor itself is in contact with earth
which possibly might be damp from being carried by capillary
traction up through the wall.
Q. If there is any salmon brick in the basement wall-

i

:;.,

~fr. Tobriner: I object to going into the question of salmon brick in the basement wall. That is water under the
bridge now.
~Ir. Phillips: That doesn't n1ake any difference.
1vfr. Tobriner: I will withdraw the objection.

page 732

~

Q. If there are salmon brick in the basement
wall, does that interfere with your making it dry~
A. Salmon brick are more absorbent of moisture than
hard-burned brick and keep more moisture in them.
Q. If there is no slate in the bottom course at the foundation level, is there a tendency for the 'vater to come up
through soft brick more readily than it would through hard
brick?
A. Obviously.

Mr. Phillips: That is all.
RE-CROSS

EXA~IINATION.

By Mr. Tobriner:
Q. Is there any ne0essity for slate courses if there is an
outside drain tile system 7
A. The purpose of the drain tile is to catch the water
and is sufficient in solid ground. A backfill condition, however, is soft and permits the water to gather down near the
footings. However, the 1noisture flo,vs in and the moisture
can still be in the ground around the sub-soil drain and can
get into the wall naturally.
The purpose of the sla.te course is to prevent that moisture, not the running 'vater, from gathering there and that
slate course is to prevent that water from being soaked up in
the wall.
Q. If that was waterproof n1ortar, would not that act as a
deterrent?
page 733 ~ A. Acts as a deterrent, but not a guarantee.
1\fr. Tobriner: That is all.
And further this deponent saith not.
Thereupon,
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JOHN R. TRAVER.S,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
DIRECT

EXA~IINATION.

By 1\'Ir. Phillips:
Q. Mr. Travers, would you state your name, residence and
occupation, please Y
A. John R. Travers, 119 Sumner Drive, Alexandria, Virginia.
Q. Are you a brick mason Y
A. Yes, sir.
Q. How long have yon been engaged in that work7
A. Forty years.
·
Q. During that time have yon worked in Alexandria and
Washington? ·
A. Both and surroundings.
Q. I-Iave you had charg-e of any brick work during that
time?
A. Yes, sir.
Q. Has there been any in Washington of which you were
in charge?
A. Yes, sir.
.
Q. Have you had occasion to see the house on Braddock
Road erected by Sears, Roebuck and Company for Mr. Dobie1
A. Yes, sir.
page 734 ~ Q. How many times have you seen that house¥
A. Five or six times.
Q. When was the first time yon re.call seeing the house Y
A. When it was first built.
Q. Then did yon see it after the brick work was torn down
and replaced Y
A. I did, sir.
.
Q. How long ago was that that you sa'v it then 7
.
A. I just can't recall now. I never· made any particular
note of the date or anything.
Q. Would you say it was three or four months ago 7
A. Just after it was built when I looked at it, I mean
rebuilt.
Q. 'Vhat did you notice about that brick work, if anything?
.
A. Very n1uch out of plumb.
Q. How did you detect that T
A. With a plumb rule.
Q. Could you detect it by any other way f
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A. I could detect it by the eye but the rule is more true.

Q. When you say it was very much out of plumb, just what
do you mean?
A. Walls not straight.
· Q. Any bulges in the walls?
A. Yes, sir, that is how you detect it.
Q. To what extent was the bulge Y I don't
page 735 } mean over the building but how much would there
be in a wall.
A. Vary in different places ; one spa~e ran from a half
inch to three-quarters of an inch.
Q. Did you notice the chimney?
A. I did.
Q. What about the chhnney?
A. The chimney is an inch out of square.
Q. Did you actually measure that 7
A. I did.
Q. How is that inch taken care of?
A. It is a very poor job of brick work, T should say, with
the chimney being an inch out of square.
Q. How is that inch made up?
A. A two-inch closure; I mean a one-inch closure.
Q. Does that face the front of the house Y
A. Yes, sir; it faces so you can see it.
Q. Is there any reason why that should happen?
A. No, it. shouldn't be there.
Q. Would you call that good workmanship or poor?
A. Poor.
Q. Isn't ·it a fundamental principle of building that R
house should be plumb, true and level Y
A. That is a .rule laid down by the architect.
Q. Is that rule followed by good mechanics?
A. Yes, otherwise he would not be permitted
page 736 } to work on the job if he did not do it.
Q. Did you notice whether there is a quarterinclr joint in those courses Y
A. The joints vary from a quarter of an inch to a half
inch.
Q. Did you actually measure those Y
A. With a rule.
Q. Is the quarter-inch joint the rule or the exception 7
A. Three-eighths of an inch is the general rule.
Q. Are you familiar with this kind of bricks 7
A. Yes, sir.
·
Q. Do you know of any reason they could not be laid
with a one-quarter inch joint 7
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A. Could be laid 'vith one-eighth.
Q. Does the tolerance of the trade permit a variation of
a quarter of an i:uch betwen courses 1
A. It would not be a good class of brick work.
Q. Does the tolerance of the trade permit it¥
A. When a foreman lays his work out, the foreman first
gets the thickness of his brick and if he has a joint to work
out, then he has a rod and marks off where the brick is to
go and then he works by that rod.
Q. What is meant by a quarter-inch joint~ Does that mean
what is says-one-quarter inch joint¥
A. That depends on what the specifications say.
page 737 ~ Q. What would you take a quarter-inch joint
to 1nean?
A. What it says.
Q. Would you take it to mean three-eighths 1
A. One quarter.
Q. According to your understanding you would be required
to put in a one-qua1·ter inch joint 7
A. If the specifications said so.
Q. The tolerance of the trade does not permit such a
variation 1
A. No, sir.
Q. Did you have occasion to go back there recently after
some of the brick 'vork on the chimney side had been removed and replaced Y
A. I did.
Q. What is your opinion as to that work?
A. I consider it did more l1arm than good.
Q. Why do you say that?
A. It could not be put back as strong. \Vhen it caine to
the last course, it is a matter of impossibility to get that
last course tight. They had no joint to 'vork to to key it up.
Q. In other words, when they got to the top course wherP.
they have g·ot to put that brick back, they could not get a
tight joint?
A. That is right. There is no way in the 'vorld you can get
that in tight. You can't hammer it in.
page 738 ~
Q. Why do you say that is not good workmanship to put it back?
A. In underpinning· 'vork we generally form a wedge but
you cannot do that with face 'vork. You cannot put any
wedge on face work.
Q. What effect does that have?
A. It weakens the ·wall.
Q. How thick is this brick veneer 'vall1
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A. Four inches.
Q. Is it more important to have a straight true wall on a
four inch wall than in a thicker wall f
A. Always. A four inch 'vall should be straight by all
means because it carries its own weight.
Q. Is there any bulge in that wall which 'vas supposed to
be corrected by that method?
A. There is a bulge in all the walls.
Q. Would you say the work there is first-class 1
A. Not by a long shot. It is inferior work.
Q. Would you acc-ept it as first-class~
A. I 'vould not under any conditions.
Q. Did you go into the basement?
.l\.. ,Very poor class of brick work down there ; soft brick
and worst of all smoked brick which cannot be cover·ed up.
Can never cover up smoked brick.
page 739' ~ Q. Did you notice whether the basement was
dry?
A. It 'vas damp.
Q. How many times did you go in the basen1ent 1
A. I guess three or four different times.
Q. Was it dan1p on each occasion?
A. Every time I 'vent.
Q. Any water coming through the walls?
A. W a.ter coming· through, had ~·weeped or sweated
through and the water was standing out on the ·walls.
Q. Would you say that is a dry cellar?
·A. No, sir, not by a long shot.
Q. Do you kno'v of any reason why a cellar cannot be made
dry. provided it is constructed properly1
A. Lots of tin1e, in older times, we used to use slate ; two
courses of slate. Tha.t will keep dampness down. If you go
to work and put a sewer on the outside, a drain sewer, that:
would cut off the dampness to a gTeat extent and keep the
water from coming through the walls.
Q. If it is coming up through the walls and there is uo
slateA. You cannot stop that.
Q. Did if a.ppear to you there was any slate out there?
A. I couldn't tell that. That would be in the n1ortar joint.
'Vhen you put a slate course the joint is thicker than any
other course..because vou have the thickness of the slate and
hvo. joints of mortar.
page 740 ~ Q. Would you either pass or accept that basement as a dry basement'
A. No, sir.
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Q. Will you look at t.ui::; photograph, please, and identify
it, if you can, stating what it is a picture of 7
A. That is a picture of the wall, I presume, tl1e building
is facing· the south and that would be the east wall. That is
like it is turned around this way.
Q. Will you look at this picture, please, and see if you cau
connect that?
A. No, I cannot.
Q. If you were told. that that was a photograph of tho
brick work in that chimney after the veneer had been removed, what would you say about that brick work!
A. It doesn't show the joints filled up.
Q. Would you say that was good workmanship or not?
A. I would not say so, no. That is my say-so.
Q. Did you notice the garage?

Mr. Tobriner: We object.
The Court : Sustained.
Mr. Phillips: I would like to have it appear in the record.
Thereupon, if 1'Ir. Travers had been allowed to testify, he
'vould have testified as follows:
Q. Did you notice the garage?
A. Yes.
page 741} Q. Was there any difference in appearance between the house and the garag·e?
A. The garage is a much better job of brickwork than you
have today. I would consider it a ·better job than what you
have today on the house.
Q. 'Vhat difference in appearance does it give from the
house?
A. As far as thg brickwork is concerned, the brick itself is
a. nice job of brick and the brick itselfQ. By the appearance of the house, I mean was there any
diffeernce in mortar courses?
A. 1\{ortar courses in the garage vary too. I never measured
thmn but I could tell just by looking.
Q. How about the color of the mortar?
A. Darker.
Q. Does it give a different appearance to the casual ob~erver,-the garag·e and the house?
A. One dark and one light; different kind of sand.
Q. After this new work was put in, would you still say that
the work 'vas good or bad for the whole house 1
A. I consider it a very poor job of brickwork all the way
through.
· .
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Q.. Have you any interest in this matter. one
page 742 .} way or the other
A. None whatever.
Q. Mr. Travers, did you notice the front steps?
A. No, sir, I didn't take particular notice of the front
steps.
Mr. Phillips: You may cross examine.

CROSS

EXA~IINATION.

By Mr. Tobriner:
Q. How many times did you visit that job?
A. I never took particular notice. I went quite often.
Q.. Did you visit that job while the brickwork was in course
of construction?
A. No, sir.
Q. The first time the brickwork was erected Y
A. Not while it was being erected. .
Q. Yon didn't see it while it was being erected at all t
A. No, sir.
Q. At whose request did you go out there 7
A. Mr. Do hie's.
Q. Was anybody else with you T
A. I went out with }.{r. Phillips once or twice.
Q. Did you go out with Mr. Dobief
A. Yes.
Q. Did you go .out with anybody else 7
A. Another gentleman I don't know very well.
page 743 }- Q. Yon did not see the brickwork while it was
being built at all f
A.. Not the first time, no.
Mr. Tobriner: That is all.
And further this deponent saith not.

'

I

Thereupon,

CIIARLE.S C. DOBIE,
being recalled to the stand, further. deposes and says as follows:

DIRECT EXAMINATION CONTINflJED .
.By Mr. Phillips:
Q. Mr. Dobie, you are the complainant in

th~s

case?
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A. Yes, sir.
Q. \Viii you look at these hvo photographs and tell who
took them?
A. I' personally took these with my own camera during the
progress of the reconstruction work.
Q. What part of the building do they represent?
A. They represent the east side, the chimney side of the
house.
Q. The one that shows the brick in there in various ways,
is that part of the chimney¥
A. Yes, that represents the inner lining of the chimney
after 'the face brick had been rmnoved. I was out there the
afternoon before I took these pictures ·with ~Irs. Dobie, and
we·noticed they had this portion propped up here. I went out
·
the next 1norning with n1y camera to take that,
page 744 ~ thinking perhaps they meant to enclose it. While
I ·was taking these pictures, the bricklayer, ~ir.
P. J. Farmer, came up and inquired what I was doing. I told
him I was surprised that the stuff had been covered up in the
original job and I would be further surprised if he attempted
to cover it up again after it had been exposed in this manner.
~Ir. Farmer was very much peeved because he said in·
stripping off the face brick of the chhnney, and he was then
up six courses of the new face brick and the whole top collapsed and the debris is all around here no\v. It can be seen
in this photog-raph. He was very sore about it and the extra
work required on the job on account of the fact that it would
.eat up the profit he was getting for doing the entire work. I
asked him if he proposed to cover up this portion of this
faulty brickwork and he said he did as there was nothing in
his contract about replacing it.
I thereupon asked n1y brother and my nephew-my brother
lives in that vicinity a.s well as my nephew-I asked them to
keep close tab to see whether or not that brickwork was actually covered up and they reported to me it had been covered up in replacing the new brickwork.
Q. In your obje~tions to the 'vork you set forth that the
cellar has not been made dry. Has the cellar been n1ade dry f
A. It absolntelv has not.
· Q. You say th:it the basen1ent sills are not replaced. V\Tere
they replaced 1
page 745 ~ A. They were not. They are still there. The
basement sills are the original brickwork of the
house with the wide uneven dark n1ortar courses.
Q. You say that the carpentry around the dormer windows
has not been corrected as ordered.
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A. It has not been.
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Q. What has :been done?
A. Several big hunks of mortar have been wadded into
these spaces. We originally complained of each of the four
corners of the dormer windows having big hunks of putty.
Q. You say that the concrete walk and driveway is cracked
and broken. vVhen 'vas the rear walk corrected.
A. After the objection was filed. Incidentally the part
that was cracled could not possibly have been damaged hy the
trucks running over it. It happens to he the first step of
the areaway with an iron railing around it. I cannot see
how a truck could run over it.
Q. You say the exterior of the pipes and furnace badly
rusted. When was that corrected?
· A. After the filing of these objections.
Q. vVhat was clone to correct that~
A. A real 11gly :blackening has been smeared all over the
face of the furnace. The pipe carrying the oil line underneath the tank to the oil burner has been painted twice this
sumn1cr and today it is so rusty that Dr. Ryder
page 746 ~ nearly pushed his fingernail through it the other
night.
Q. You said that the defective roofing slate had not been
r.eplaced. vVas anything done after ·the filing of these objections to correct that 1
A. About five pieces of slate were replaced but fron1 the
ridges of the roof where the slate con1es up and is supposed
to have a neat joint, it overlaps in an irregqlar line on all
four corners of the house. That has not 'been corrected.
Q. Is the house acceptable to you today 1
A. It ahsolntely is not.

1\Ir. Phillips: That is all.
CROSS EXAl\IINATION.
Bv lVIr. Tobriner:
"'Q. 1\Ir. Dobie, when this decree, which \Ve are considering
today, was passed by ·the Court, had you then 1nade up your
mind whether yon would accept the house irrespective of
what was performed under that decree or not ·1
Mr. Phillips: I object to the question as not material as
to whether Your Honor's decree has been carried out. fie
has not ph1~ed any obstacles in the way of the completion of
the job. He excepted to the decree at that time.
. .
1\'lr. Tobrincr: This question is for the purpose of show- .
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ing 1\l[r. Dobie's good faith in making these objections, for the
purpose of showing whether 1\:fr. Dobie, whether this decree
waR perforn1ed or not, would accept that house.
page 747 ~ . 1\tfr. Phillips: That is immaterial and irrelevant.
Mr. Tobdner: 1tlr. Dobie is coming in here in a Court of
Equity and asking- this Court to -exercise its extraordinary
power of rescission. In a case of this kind and under ·or<linary and fundamental rules of equity, we are entitled to
show from the very beginning, from the very time this de~ree was pasE:ed, he had no intention of accepting the house
whatever was done under that decree, and he does not come
into court now with clean hands.
J\fr. Phillips: If Your Honor please, at the time the decree was enterf:\d, objections were filed to the decree showing Mr. DobiP's attitude at that time. That has nothing to do
with whether this decree has been carried out.
Mr. Tobriner: It has a great deal to do with whether this
Court is to exercise its power of rescission.
The Court: The Court will have to judge Mr. Dobie's mental attitude from his acts.
~fr. Tohriner: ~fay we ask him whether he has made various statements in that ~espect to a third party?
The Court: I don't think that would have any bearing on
it. In the original instance he came here and said the work
was not done in accordance with the original contract. Evidence was taken on whether or not the contract had been carried out in accordance with his opinion. Mr. Dobie's attitude,
of course, appeared in this case at that time. lVlr. Phillips
objected to the entry of the decree. You probpage 748 ~ ably have not a right to ask that question no,v.
}\Jr. Tobriner: As to whether he stated it tQ
other people?
The Court: I don't think so. Any acts he has committed
to obstrue.t the work in any way would be admissible but as
to whether or not he will take it, he probably would not have
anything to do wlth that.
Mr. Tobriner: l\fay I then for the purpose of the record
state the purpose for which I offer this testimony?
The Conrt: A.ll right.
·
~f r. Tobrincr: I propose to sho'v by this question that
lV[r. Dobie, fr orn the time the decree in question was entered,
llad no intention of taking his house, whether that decree
was performed to perfection or whether it was not. T pro .
. pose to ful·ther show by ].fr. Dobie's testimony and the testimony of witnesses to whom he made statements that on

~
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various occasions Mr. Dobie stated that in no event would he
take the house~ he did not want the ho.use anyway.
The Court : The Court rules that is not competent testimony for the reason that any statement made by Mr; Dobie
could not hffect the outcome of the case as whether or not he
will take the house was out of Mr. Dobie~s control.
1\fr. Tobriner: I propose further to offer that testimony
for the purpose of showing that 1\Ir. Dobie has not acted in
good faith in this connection and does not come into Equity
·Uourt 'vith clean hands.
J)age 749 ~ l\fr. Phillips: I object to that.
J\,fr. Tohriner: You cannot object to what I
·
propose to show.
The Court: Objection sustained.
Mr. Tobriner: We note an exception.
Mr. Boothe: Your Honor will no doubt remember when
this matter was set for a hearing :1\tlr. Phillips made the statement in open court that they did not intend to accept the house
no matter what the Court decided.
Mr. Phillips: ~Ir. Dobie objected to that decree and was
standing on his rights. I spoke for Mr. Dobie then and I
speak for him now.

By Mr. Tobriner:
Q. ~Ir. Dobie, a request was made to you through counsel
that this Court appoint some disinterested supervisor in connection with the doing of that work, was there notf
Mr. Phillips: If Your Honor please, I object to that. I
think I was the one who said it was a matter of rights and
legal rights and not of attitude. I took the position then
that it would be inconsisent if we excepted to a decree and
objected to what was being done and then co-operated with
you in getting a supervisor we could both agree on.
The Court: Let it go at that. Mr. Boothe will bear us
out on that. Mr. Phillips refused to be a party to that on the
ground it might involve him.
Mr. Boothe: I think, Your Honor, that is true.
page 750 ~ At the same time that proposition was made, it
was made in absolute good faith with the understanding a supervisor should be appointed immediately and
be mutually agreed upon to supervise the work.
Mr. Phillips: May the record show that the one you suggested was Mr. Ernest Simpson, the man who testified here
today.
. The Court: I do not know that Mr. Simpso~'s name was
suggested at that time.

484

iSupreme Court of Appeals of Virginia.

There followed a discussion which the reporter 'vas Instructed to omit from the record.

By Mr. Tobriner:
Q.. lVIr. Dobie, you 'vere frequently on that job, 'vere you
not, during the course of construction according to the Court's
decree~

.A. I ·would not say frequently.
Q. You showed a very great interest in the constnlCtion as

it

advanced~

A. I was so amazed at that character of work, I considered
it almost a curiosity.
Q. You did not call the attention of Sears, Roebuck or dicl
not call the attention of the Court to it, did you?
A. I did not call the attention of anyone to it. The man
doing the work virtually called my attention to it when he
said he was not going to replace it.
Q. Yon took experts to that job as it progressed 1
A. No.
page 751 ~ Q. Yon were there and noticed this work as it
progressed?
A. Yes ; I had no experts with me.
Q. Who were with you?
A. lvly brother and nephew.
Q. Your nephew is an architect1
A. He is a draftsman.
Q. He testified as to the condition of the house at the
first trial?
A. Y-es, he testified.
Q. It was not until after tl1e construction was complete that
you took your experts and architects out there, is that correct?
A. Yes, sir.
Q. You noticed these defects as the '"'ork 'vas progressing,
did you not?
A. Yes, that is only defect I noticed.
Q. Did you notice the joint was unsightly?
.l\.. Not until after the brickwork was pretty well up.
Q. Did you call it to anybody's attention?
A. I called it to 1\Ir. Phillip's attention.
Q. You were perfectly willing, were you not, to watch that
work progress 1
A. I did not watch it progTess.
Q. You were perfectly willing to sit by and watch it progress and count upon defects that tuight develop?
page 752 ~ A. That is right because I was paying Sears,
Roebuck & Company to supervise that work. ·

-
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Q. You considered you owed no good faith to this Court
or to S'ears, Roebuck and Company in an honest effort to comply with this decr€e and con1plete this job to notify then1 of
any defects?
.A. If I had had a key, I would probably ha:v:e been out
thore oftener.
Q. ~fr. Phillips had a key didn't he?
.A. Yes.
~f r.
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Phillips: I never had a key until recently.

Q. You were allowed access whenever you wanted it, weren't
youY
:Nlr. Phillips: ~rhe only time I have had the key was recently about six weeks ago or probably during the last couple
of months. That is the first time.
lVIr. Tobriner: Did you want it before that~ Was there
any time you wanted access to those premises that you were
.not given access to them?
Mr. Phillips: The only time was when I communicated
with 1\Ir. Boothe and told him the key was the wrong key and
he said he didn't know anything· about it. I take it this is all
in over the e-xception to the Court's ruling·"/
.
1\fr. Tobriner: I take it the Court meant its ruling- in respect to my questions relative to ~lr. Dobie's statement of
his intention to con1plete this job or rather to
page 753 ~ take this job however it was completed. That is
the only question the Court has ruled on.
The Court : The Court's ruling is this: Irrespective of
~Ii·. Dobie's wishes in the matter which are not n1aterial, anything he did to obstruct the work, any overt act he cmnmitted
is admissible but what his mental attitude is, whether he
wanted the house con1pleted or whether he didn't, at the tilne
of the decree, I did not think was competent evidence.
1\fr. Tobriner: I do not quite understand to what line of
questioning Your Honor refers. The last part of my exmnination was that he was fre-quently on the job and saw these
things going into the work as he testified.
The Court: That is admissible.
1\Ir. Phillips: That is what I want to object to for the
reason that neither the Court order nor the contract i1nposes
any duly on ~fr. Dobie to supervise the work. Suppose he
had gone there and told these people, in1mediately his position would be inconsistent to his fonner position; interfering
m1cl telling us what to do and how to do that work is what
they w·ould say. We arc responsible only to the Court. When
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you come in and offer excuses as to what ~Ir. Dobie did, if
the work has been done in compliance with the Court's order,
what 1\{r. Dobie should have done is no excuse for what you
have not done.
Mr. Tobriner: I say Mr. Dobie has borne me out. You
have criticised us this morning about not reportpage 754 ~ ing certain things to the Court and I submit, in all
fairness,The Court: I overrule the objection.
Mr. Phillips: I take an exception on the grounds stated.
Bv 1\fr. Tob·riner:
"Q. Mr. Dobie, do you know whether No.1 I-Iy-tex ·brick was
used in the reconstruction of those walls?
A. Well I think there is a shade difference, according to
Mr. Elliot.
Q. Tell us what you know, not what Mr. Elliot said.
A. I started to tell you all I know.
Q. Do you kno'v 'vhether Hy-tex No. 1 brick was used T
A. I cannot say whether or not No. 1 was used, Mr. Tobriner. I am willing to believe that No. 1 brick was used.
Q. I don't want you to believe it; I just want you to answer
yes or no .
.A. I do not.
Q. That is o.ne of your objections.
A. I think the objection is a difference in shade. No. 1,.
as I understand it, has many different shades according- to the
clnssification of the Hy-tex Brick Company.
Q. You say the wrong shade was used?
A. That was my complaint. I think it is different and in.
sharp contrast with the garage. The garage contains the
original brick and the house the n,ew brick.
Q. ¥ ou did not specify in your original contract
pag·e 755 ~ what shade was to be used?
.l\.. I obtained two samples from the Hy-tex Company and delivered one to Sears, Roebuck and Company.
Q. Did you call anybody's attention to the fact that the
shade was different T
A. No.
Mr. Phillips: I called 1\fr. Boothe's attention to it and
asked him if he was familiar with that fact and he said he
did not know anything about it. That is the last time I comnlnnicated with Mr. Boothe about anything I heard about that
job.
Mr. Tobriner: That is all .
. , Mr. Phillips: No further questions.
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And further this deponent saith not.
1\fr. Phillips: If Your Honor pleases, we have two other
witnesses, Dr. Ryder ~.nd Mr. Newell. We will not need
more than five minutes with either of them.
1\IIr. Tobriner: We will proceed and yon can put your witnesses on later.
Thereupon,
WILLIAM I. DEMING,
a witness of la:wful age, being first duly sworn, deposes and
says as follows:

i

\
\

I
\

\

DIRECT EXAMINATION.
By Mr. Tobriner:
Q. Will you state your name, please f
A. William I. Deming.
Q. What is your residence and occupation 7
page 756 } A. Residence, 808 Seventeenth Street, Washington, D. 0. My occupation is architect..
Q. How long ha:ve you been an architect?
A. Been praetieing about thirty years.
Q. Are yon a member of the Ameriean Institute of Architects?
A. Yes, sir.
Q. What representative buildings hav:e you supervised and
designed in Washington or elsewhere?
A. I have done work for the War Department, Navy Department, Bureau of Standards, Carnegie Institute, District
Qf Columbia Government buildings.
Q. Such as?
A. Sueh as sehool houses, .fire engine houses, ete.
Q. Did you supervise the construction of the Union Trust
Company Building in Washington!
·A. Yes.
Q. Gunston Hall School?
A. We both designed and supervised it.
Q. Cordova Apartment Houset
':
· A. Yes.
-' :' ; ·.
Q. Masonie Temple in ·Washington?
A. Yes.
Q. Did you also supervise the brickwork in connection with
these jobs?
page 757 } A. Yes.
Q. Did there come a time when you were em-
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ployed by Sears, Roebuck and Company to supervise the
brick construction job on the C. C. Dobie· residence in Braddock Heights, near Alexandria l

A. Yes.
Q. What were your instructions by Sears, Roebuck and
Company in respect to that work¥

Mr. Phillips: I object to 'vhat his instructions 'vcre.
The Court: Sustain the objection.
Mr. Tobriner: We note au exception.
Q. Were you given a free and independent hand in the
construction of that work by Sears, Roebuck and Company1
A. I was.
Q. Were you interfered with in any respect in your supervision of that work by Sears, Roebuck & Company 1
A. No, I was not. I called on him once or twice to p:ive
me an opinion on something.
Q. Did you personally examine the brick that was sent to
that jobY
A. I did.
Q. What is your opinion of t11e quality and character of that
brick, please?
A. It was good sound brick. I was very much pleased with
the way it ran.
Q. What 'vere your instructions in respect to
page 758 ~ the character of joint that was to be erected on
that :brickwork 1
A.. The brick on the present building wet:e to be rmnoved
and new· brick put in there with a quarter-inch joint, white
mortar.
Q. Did you in connection with that supervision ·visit the
job from time to time
A. I visited it frequently, probably ·averag·ed every other
day.
.
Q. Did you make written reports to Sears, R.oebuck & Conlpany?
A. I did.
Q. As a result of those visits f
A. I would 1nake a report about once a week.
Q. 1\{r. Den1ing, I show you here a series of purported written reports to Sears, Roebuck & Con1pany and ask you
whether that is your signature or ''"hether you 1nade t1w ..;e reportsf
A.. That is 1ny signature and I n1ade those reports.
Q. Are the facts contained in those reports true?
. A. They are.
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Q. Are they the result of your actual inspection and supervision of that job 1
A. They are.
Q. Do they represent a report of each visit that you made
to that job and the results in the progress of the work that
you found?
page 759 ~ A. They report each visit but not every visit I
made. I made one or hvo informal visits.
Q. Do you have an independent recollection of these reports
in a general ivay?
A. In a general way.
Q. vV ould these reports refresh your recollection T
A. They might as to the dates and as to the condition of
the work.
Q~ Then I ask you to read these reports stwiatin~ representing· your supervising coni1ection with that job, according to
dates.
Mr. Phillips: I want to object to these reports going in
evidence.
~Ir. Tobriner: We are not offering them in evidence.
. ~[r. Phillips: They ar·e part of the record if you read them
in evidence.
1\ir. Tobriner: ·I asked whether he had an independent recollection and whether these reports would refresh his recollection. Therefore, I am not offering the reports thernselves.
1\{r. Phillips: They are going· to be read aloud, it doesn't
matter whether they are introduced in evidence or not. They
are read into the record.
1\ir. Tobriner: l-Ie testified those reports embodie.d the result of his visits. He ha.s no independent recollection and he is
refreshing· his recollection fr01n the reading of
page 760 ~ those reports. I 'vill either offer the reports or
let him read from the reports.
~Ir. Phillips: I have two objections. First, that this witness is an agent of Sears, Roebuck & Company and testifying
for them. These reports, if they ·were put in evidence, would
be self-serving declarations by the defendant. Another objection is that it is not a. question of 'vhat was done during
the stages of supervision. The question is what the work
is today. No matter what he reported to Sears, Roebuck, that
is not evidence.
The Court: Let hilu read -those reports.
Q. Were those reports made at the time that the work was
done by you?
A. These reports were 1nade fr01n a diary I kept.
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Q. Do you have that diary with you 1
A. Yes, sir.
1\fr. Tobriner: Have you any objection to his reading from
his book?
Mr. Phillips: He can look at it and then testify.
Q. J\IIr. Deming, what was the condition of this Dobie job on
February 8, 19331 You can look at your report, refresh your
memory and testify 1
A. I visited at the house with ~Ir. Eklund on February 8,
1933. At that time there were two men engaged in removing
the brick veneer from the west side of the house. I discussed
with :Nir. Eklund the question of brick mortar, joining, anchoring, bonding, etc.
.
·
page 761 ~ Q. Is there anything further you did on February 8?
A. No, sir. Mr. lTiklund stated he wanted the walls to be
anchored with clip bond in the basement and galvanized clips
and ties above there, joints to be laid one-quarter inch thick
with white mortar.
Q. Will you tell us whether you visited that job on Feb~
ruary 14? If so, what the progress was. You can look at
your notes to refresh your recollection and testify.
A. No, sir.
Q. On February 161
A. I visited the job February 16 at 1 P. l\L I took two photographs of the work ; made a note that the veneer was removed from the west side and started on the east side. New
brick arxived and piled and covered with waterproof paper
and boards.
Q. Just read those reports se·riat,um.
Mr. Phillips: Is he going to read those reports? I don't
$ee why it is necessary to put all that in evidence.
Mr. Tobriner: We want to show the careful sup.ervision,
Rhow exactly what was done. Your testimony was that it
was not proper workmanship and not proper supervision.
'l'his is the rebuttal of that testimony.
Mt:. Phillips: This is the only way you can rebut it?
Q. Will you proceed, Mr. Deming!
A. I have read February 8 and February 16. February
17. ''Telephoned Farmer. He·came in office with
page 762 ~ sample of brickwork laid with ·one-quarter inch
joints. Mortar, one three and eight. Joint tooled.
Sample appeared satisfactory in reg·ard to laying. Told him
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to take same to the site and leav:e it there. Discussed items
in my letter of the 16th and made some modifications to suit
the conditions. T·elephoned Mr. Eklund in regard to the
front steps. These were not to be changed under present
.agreement with Farmer.
"l1,eb. 18 to 21. Bad weather. No work done.
''Feb. 21. To site. Farmer there. Man cutting brick out
in rear area. Ordered this work restored in all stretcher
bond, to match other work. Decided to cut out header course
at grade as it was two courses above grade on the front and
on the East side. Inspected, and rejected the first load of
sand delivered as it was too dark. Will start laying face
brick tomorrow.
''Feb. 22. To site. Brick laid this morning not satisfactory, used rejected sand. These brick were taken out again
and relaid in white sand, and no headers. Ordered insulating
paper and lath for the torn and defective paper. Two men
visited building, asking questions and inspecting work. Would
not give names.
''Feb. 24. To site. Work progressing. Agreed on metal
. ties about 16 inches horizontally and 18 inches vertically,
Ag-reed to stop at next brick bond. course for photo.
"Feb. 25 to 28 incl. Rain and cold weather.
page 763 } No work.
"Mar. 1. To site. Measured ties to sheathing.
There were three rows vertically in 33 inches and the ties
were spaced horizontally about 20 inches. Cautioned contractor about using plenty. · Photographed clip bond in brickwork
on rear.
''1\Iar. 2. To site. Photographed brick bond on East side.
Work progressing satisfactorily.
''Mar. 6. To site. Mortar mix: 1 part white Atlas, 2 parts
Berkeley Hyd. Lime; 6 parts white sand. Tie courses: Tie
just above cellar window heads. Tie half way to first story
sills.· Tie immediately under first story sills. Spaced ap'proximately 16 inches horizontally.
''Work progressing slowly and satisfactorily with 1 bricklayer and 1 mortar-mixer. Generally two bricklayers are
working. Sheathing patched with new paper, except at top,
·
waiting on erection of scaffold.
"Mar. 17. The bricklayer, Mr. Farmer, on the above job
reports that in tearing out the bed mould it was marred. and
broken in such a way that it will require a new piece. This
should be furnished and primed so that he can replace the
moulding while his scaffold is in place.
''I do not know just what his contract calls for in regard
to restoration, and would like to be informed on the follow-
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:lng points: Cleaning down brickwork; cleaning up the
grounds.; restoring damaged work; repainting scarred work;
replacing glass that was broken before and durpage 764 ~ ing the work; washing windows; keeping the building aired and ventilated; replacing the paper over
the sheathing ; and the like.
· ~~It appears to me important to keep the building aired
out during these days of cold, heat and moisture, as a structure when new and damp deteriorates rapidly when closed
\lP without heat.
· ''Will you send me the requirements of his contract?
''Mar. 31. The following· report on the conditions and pl·ogress of work on the re-surfacing the Dobie house, March 7th
to April 1st.
·.. , j\{ar. 7~ Rain. No work ..
"~Iar. 9. ~ro site. As it had been raining for a couple of
days, I looked through the house to see if any dampness had
developed through the removal of the face brick. Found none
from that cause as precautions had been taken to reflash the
window heads and patch the torn places in the tarred felt.
Noted conditions of cellar ·walls, where small isolated brown .
stains were no more marked than at the· start of the work.
Had some of the new brickwork taken down for a few courses
as the anchors had been unintentionally omitted.
"l\1ar. 10 and 11. Freezing. No work.
"1\tiar. 13. To site. Working on front. Work satisfactory..
Recommended that house be opened up on fair days to allow
for ventilating, as interior felt cold and damp.
":Niar. 14. Rain. No work.
pag·e 765 t '' l\1ar. 22. To site. Finishing out brickwork on
West side. Condemned pile of brick lately delivered, as it contained .some brick of lighter shade, chipped
edges and defective faces. Ordered ren1oved from premises.
Examined brick ties, and found them in place.
'' l'Iar. 23, 24 and 25.. Cold. Rain and snow. No work.
"Mar. 28. To site. Chimney torn down to roof line, and
face brick veneer below that point being removed. Backing·
up brick and terra cotta flues 'vere being slushed and pointed
up and generally tightened.
''l\{ar. 30. To site. 'Vith ~fessrs. Eklund and l\icCready to
inspect work. Chimney work prog-ressing satisfactorily, except that the upper section of the tw·o T. C. flues are to he
removed, reset and built in solidly. Took several pictures of
chimney. Called up I-Iy-tex Brick Co. in regard to condemned
brick. They pron1ised to deliver new load of brick on the
31st, and ren1ovc or dispose of tlw condemned ones·.
April 29. I-Ierewith are notes of some itmns that came to
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my attention, on visit to house April 27th, and are not covered by the Farmer agreement:
'' 1. Paint spatters on glass and brickwork on "\Vest side of
housa
·
'' 2. Clean all window glass.
'' 3. There are four unpainted window screens in the g·arage, probably made for the first story front winpage 766 ~ dows, and not used as the porch was screened.
"4. The screens for the two high-up windows
in the living room are missing.
'' 5. The· veneer on the first story rear hall door is buckled.
"6. The lock, knob and escutcheon of cellar door is quite
·
rusty.
"7. One piece of broken slate on the West side of roof, is
broken.
''Other 'vork is practically completed, and cleaning-up is
being done. The full report for the month will follow.
"May 1. Report herewith on the conditions aD:d progr~ss
of work on re-surfacing- the Dobie house.
"Apr. 3. Visited site. 'Vorking on re-facing lower part
of chimney. West side of house cleaned down. No dan1age
frmn recent rains, where chimney was torn out. New brick
delivered to replace the condemned brick.
"Apr. 7. Visited site. Farmer and helper only working.
.Left with him the set of blueprints to guide in restoration of
chimney.
''Apr. 13. Visited site. All brickwork con1pleted except
chimney and rear area. Took photo of chimney. Telephoned
S. R. & Co. in regard to flashing at chimney.
''Apr. 18. Visited site. Chimney completed. Working on
rear area wall. N e'v copper flashing at chin1ney
page 767 ~ installed.
''Apr. 21. Visited site. Painter started. No
bricklayers on job. 1\{ade notes of itmns to complete.
''Apr. 24. Visited site. Clearing up yard. Resetting screen
at front dooi:. Checked over with Farn1er, all brickwork.
Recommend same for approval.
"Apr. 27. Visited site. l\1:ade additional notes, as per letter to you dated April 29th.
"l\fay 1. Visited site. No one on job. House locked. Items
yet to be done are those in list of April 29, and the eolnp](·tion of the cleaning-up of yard, area, cellar and porch. Also
a little cleaning on the interior.
''I believe that this completes n1y- supervision, and will stop
visits unless otherwise requested.''
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Q. Are there any further reports f
A. No further reports.
Q. vVas your compensation in respect to the completion
of this job cont~ngent upon the results f
Mr. Phillips: I object to that. I do not see where that has
anything to do with the question involved, whether it is contingent on results or not.
Mr. Tobriner: You asked the witnesses if they had any interest in the case. I _am asking the question simply to show
that Mr. Deming is not interested other than natural pride.,
Q. (Continued.) Contingent upon the outcome of this caseY
A. No, it was not. I was paid so much a visit.
page 768 ~ The visits hav.e ceased and I have been paid in

full.·
Q. You mentioned, ~Ir. Deming, having taken certain photographs of the work as it was in progress. Can you identify
that photographY
A. I do.
Q. When was that taken Y
A. March 1, 1933.
Q. What does that illustrate?
A. Illustrates the· clip bond where the veneer brick, the
face brick, is bonded in to the thirteen-inch wall of the cellar.
Q. Is that good construction in your opinion Y
·A. That is the best construction for that purpose.

~Ir. Tobrincr: I offer this in evidence marked Defendant's
Exhibit 17-B.

(Defendant's Exhibit 17-B offered in evidence.)
1\'lr. Phillips: There is one thing I overlooked this morning.
I object to the notation on the back of all these photographs.
I mean particularly on Mr. Simpson's. You had some notations on the back of those.
Mr. Tobriner: We will have a 'vitness here to testify as
to that
1vfr. Phillips: He can testify without haying it go in on
the back.
Mr. Tobriner: I think the Court will give the
page 769 ~ notation its proper weight.
Q. Can you identify that photographY
A. Yes.
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Q. What is that!

i
I

·~
j

A. That is practically the same as the other picture.
Q. When was that taken t
A. Taken Mar-ch 2. That was referred to where I told the
bricklayer to stop.
Q. That represents clip bond.7
· A. Clip bond.
Mr. Tobriner: I offer this in ev:idenee as Defendant's Exhibit 18-A:.
(Def.endant 's Exhibit 18-A offered in evidence.)

Q. I show you another photograph and ask you to identify
that and tell us when it was taken and what it represents.
A. That was taken on March 2; shows the west side of the
house with the new brick veneer applied practically up to the
window sill level.
Mr. Tobriner: I offer this in eyidence as Defendant's Exhibit 19-A.
(Defendant's Exhibit· 19-A offered in evidence.)

Q. I show you another photograpli and ask you to identify
that and tell us when it was taken and what it
page 770 } represents.
A. The picture was taken March 30 and represents the old chimney stripped of its brick veneer and the
new brick veneer started at the base course.
Q. Is this another picture of the same chimney?
A. Same chimney.
Q. Taken when 7
A . .Same day.
Q. March 30, 1933?
.. A. March 30, 193.3.
Mr. Tobriner: I offer these in evidence as Defendant's
Exhibits 20-A and 21-A.
(Defendant's Exhibit 20-A and 21-A offered in evidence.) ·

Q. Was the interior exposed portion of that chimney wall
slushed and bonded up before the brick veneer was applied?
A. Yes, a good many of those, when we took this old veneer down, the chimney did not appear to be any too well filled

---
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solidly. We cut o.ut a lot of the old brick, put in new brick
and other places we filled in with mortar.
· Q. In your opinion, Mr. Deming, does the chimney as it
now exists constitute a fire hazard~
A. Absolutely no.
Q. Is there any possibility of any wood framework of that
structure coming in contact with the .fire in that chimney¥ •
A. There is no wood built into the chimney.
Q. Is the fireplace and flue completely, proppage 771 r erly and efficiently insulated against any woodwork in the house Y
A. I believe it is.
Q. I will show you another photograph and aslr you to
identify it and tell us what is represents and when it was
taken.
A. This 'vas also taken l\rlarch 30 and shows the same chimney with a little broader view, adjoining the new brick work.
Mr. Tobriner: I offer this in evidence as Defendant's Exhibit 22-A.
(Defendant's Exhibit 22-A offered in evidence.)
Q. I show you another photograph and ask you to tell me
the same thing.
A. Taken April 13 and is a photograph of the chimney a~
it reached the eaves line of the brick veneer completed on that
east side.

Mr. Tobriner: I offer this in evidence as Defendant's Ex:..
hibit 23-A.

.

(Defendant's Exhibit 23-A offered in evidence.)
Q. Take these two pictures and tell me the same thing.
A. These are two .(~arlier photographs· taken February 16.
Q. What do they represent 7
A. They show the old brick veneer removed and piled and
new brick that was delivered on the job covered 'vith the ta!.·
.paper and boards on the east and west side.

page 772 ~ ·

~fr. Tobriner: I offer tl1ese in evidence as Defendant's Exhibit 24-A and 25-A.

{Defendant's Exhibit 24-.A. and 25-1\. offered in evidence.)
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Q. Here is another photograph. What does this represent?
A. That is another photograph of the clip bond taken
l\iarch 1.

l

:Nir. Tobriner:
Exhibit 26-A.

I offer this in evidence as Defendant 'R

(Defendant's E·xhibit 26-A offered in evidence.)

Q. l\fr. Deming, did the bricklayer or did you and the bricklayer, or one of you, lay out the mortar courses in advance
of the construction?
A. Yes, we laid out the rod in which the courses of brick
should be laid up with uniform spacing and that had to hn
laid out with reference to the window openings, window sills
and 'vindow heads.
Q. You have inspected that job naturally since its completion?
A. Yes.
Q. In your opinion how would you characterize that as a
job of brick work f
A. I think it is a good joh representing brick laid up with
quarter-inch joint as good as could be made, :meetpage 773 ~ ing all the conditions of 'vindo"r spacing and window heights.
Q. What would you say in respect to the plumbness and
levelness of the wall 1
A. I did not use any instrument. The wall is apparently
plumb and true and not out of line. I have sighted alongthe brick courses and they are h·ue.
Q. Would yon say that the work as completed under your
supervision represented· a substantial compliance 'vith a on('quarter inch white stainless cement brick veneer job?
A. I would.
:Nir. Tobriner:

That is all.
CROSS EXA~fiNATION.

By 1\fr. Phillips:
Q. ~fr. Deming, your duties pertained only to the brickwork and supervising that 1
A. Yes.
Q. That was the only thing· you had cl1arge of was the replacing of the exterior brick veneering with ne'v "rork?
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A. That' is right.
Q. You went on the job there in February'/
A. Yes, sir.
Q. 'Vere you furnished with a copy of the order entered by
this Court Y
·
A. I was instructed as to the order.
Q. Did you see a copy?
page 774 ~ A. No.
Q. Do you know that the order of the Court
provided for a quarter-inch joint?.
A. I did.
Q. Did you know that the work was to be done with all
reasonable dispatch, weather conditions permitting?
A. Yes, I did.
Q. Did you have anything to do with the arranging for the
contract with Mr. Farmer?
A. No.
Q. You say there was only one brick mason on the job?
Mr. Tobriner: He did not testify to that.

A. On the particular day I made the note.
Q. How many brick masons worked on this job?
A. Usually two with a mortar mixer.
Q. In that kind of a job where you tear down exterior walls,
shouldn't they be put up as soon as possible Y
A. It is not a job you could use a great number of bricklayers on it. As a matter of fact the chief bricklayer himself worked on the job. He did not get apprentices and any
kind of workman on the job. In other words, I was please
to see there were a few· men on there who knew their business.
Q. You said you went over on two occasions and the brickwork was not such as you thought was good and you had it
torn out?
page 775 ~
A. That is right.
Q. Ho'v did yon detect that, with the naked
eyeT
A. Yes, I used no instn1ment at any time.
Q. Isn't that unusual for any one supervising a job to
judge by appearances?
A. No, I have never used a transit, never used a surveyor's
instrument to determine a piece of brick work in my life.
Q. Did you ever use a straight-edge T
A. I have used a straight-edge.
, Q. Did you apply a straight-edge on this job?
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A. In some cases.
.
Q. Would you say that the job is true, plumb, level and
squareY
A. As far as I noticed, it is plumb and square.
Q. Is your conclusion based on applying a straight-edge
or other instrument used by mechanics or by just observationT
A. Mostly observation.
Q. Do you know the appearance of that chimney, whether
it is square, plumb and level Y
.
A. Apparently, it is.
Q. Did you ever measure it to find out whether one sidt.
is wider than the other Y
A. No.
Q. Did you notice while that work 'vas going up there were
two brick lengths on one side and two brick lengths and a
closure on the other side 7
page 776 } A. Yes.
Q. Did that attract your attention?
A. Yes, that was one of the problems we had to work out.
Q. What occasioned that problem in getting the chimney
square?
A. Meeting the conditions there on the job, the present
foundations and the position of the windows.
Q. Mr. Deming, don't misunderstand meA. The overhang of the· roof.
Q. Mr. Deming, I understood you to say you did not know
about that, whether it was plumb or level?
A. I did not know the chimney was not plumb.
Q. Did you know whether it was wider on one side than
it was on the other t
A. That has nothing to do with the chimney being plumb.
It would infer that the wall was set back probably half an
inch more on one side.
Q. If there were an inch difference, it would infer one wall
was set back an inch further Y
A. It might.
Q. Is that good construction t
A. It is when you meet certain conditions of the building
there.
·
Q. The only conditions that could have existed was that
the building originally was not level or plumb.
page 777 } A. I cannot testify to that. .
Q. Will you tell the Court whether it is something rather unusual for a chimney or any piece of brickwork to not be level, plumb and squareY
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.A. It is unusual to have a finished house and build the
brick to it afterwards. There is a certain line where th<?
front porch and the cornice and the facia are brought together and they have to be met. There are certain conditions
where the window frames have to be met 'vith the brick work.
Q. ~Ir. Deming, if the work had been done right when it
was first put up, then there would not have been any difficulty for you in doing it right nowi
A. Yes, there 'vould.
Q. Coming back to that chimney, that chimney is entirely
on the outside?
A. It w·ould be difficult in changing the 'vidth of a. joint
to make the brick work out 'vith all the openings in the
house.
· Q. Can you tell the Court what the chimney projecting
:from the side of the wall has to do with the openings in the
house?
A. No, the chimney is independent to a certain extent except wher·e it connects in 'vith the· walls.
.
Q. Can you tell the Court why the one side of the chimney
projecting from the side 'vall would project further than
the other side 1
page 778 ~ A: No more than to meet the conditions at thP.
building.
Q. Will you please tell the Court what those conditions
were to have caused· that?
A. As I explained, on the left hand side of the chimney
is the porch foundation, the porch cornice, the facia hoard
at the floor level of the porch and one '\Vindo,v. All of thosH
have to. be taken into consideration in replacing that brick
for it. The fact that the wall is an inch or half an inch
back of the other, it might appear to anybody going over
there with an instrument or rule, it might develop, but it
does not affect the house, does not affect the general appearance of the house and does not affect the stability.
Q. I don't think you quite answered the question. The
chimney is either out of level or not square or the walls
ar.e not square. isn't that trueY
· A. No, the \valls n1ay be square but may not be exactly in
line on both side of the chimney.
.
Q. Is that good workmauship to have the walls uneven 1
A. It ·is within certain limitations.
Q. Within the certain limitation of an inch Y
A. Depends upon how you look at it.
Q. ·You say it does not affect the appearance of the chim-
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ney to have an inch brick stuck on one side facing on the
same side as the front of the house~
A. No, I don't think it .affects the appearance of the house
unless some one went there with the particular
:page 779 ~ idea of examining and measuring all around th~
house.
Q. That you never did, did you Y
A. Oh, yes.
Q. If you had measured the house, you would have caught
that?
A. I knew tlia t.
·Q. In spite of tha.t you let it go by that way?
A. That was the best arrangement that could be made.
Q. There is a chimney there today that has an inch closure
.which tapers off and when it gets up to the roof, you lose tlw.t
<~losure, don. 't you Y
A. You lose it to a certain extent.
Q. The fact is you have lost it ·when you get up to tho
roof?
A. My recollection is-I don't remember whether it eii··
tirely disappears or not~
Q. If brick masons testify they have put straight-edges
on those 'valls and those 'valls are not plumb, square and
level in any place, "roulcl you say they are right or thaf
they are wrong 7
A. I would not say. They are not mechanically perfect
hut the question is whether those bricklayers put a straightedge on any other job and found it absolutely perfect.
Q. If you could see 'vaves in a wall with the naked eye,
there is something wrong, isn't there?
A. I would think so.
page 780 ~ Q. Do you know whether you could see 'vave~
'vith the naked eye on this job 0/
A. I haven't seen any.
Q. What does the tolerance of the trade permit in making
joints~ 'Vhat is meant by a quarter ineh joint·~
A. A quarter-inch joint is a joint that is not one-eighth
or one-half inch.
Q. It is a quarter of an inch 1
A. 'Vith tolerance.
Q. Ta what extent is the tolerance 1
A. I would think the tolerance would be at least an eighth
of an inch.
Q. A1~d if it goes beyond that point, what would you say1
A. It depends upon the places where it goes beyond that.
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Q. If it goes beyond that to a considerable extent, what
would you say about that? Is it good or bad?
A. I would rather see the piece of brick work.
Q. Assuming such a thing is true?
·A. Well, I don't think that question can be answered.
For instance, it depends on the brick; it depends on what
you are aiming for. There are no two tricks exactly alike
in dimensions and it is absolutely impossible to take those
brick and make a _.quarter-inch joint that can be measured
microscopically, but they will average that.
Q. Yon say it is possible to do that Y
page 78i ~ A. Impossible to do that.
Q. Have you finished?
A. Yes.
Q. If one joint is a quarter inch and another joint immediately above it is a half inch, is that within the tolerancP.
of the trade Y
A. Are those bed joints or head joints 7
. Q. Running courses.
A. I should think that would be stretching it a. little.
Q. There is no reason why those brick cannot be laid with
a uniform course, is thereY
A. With the tolerances.
Q. Is there any reason why-suppose you want to make u
half inch joint-is there any reason why you cannot havH
those brick laid with a one-half inch joint?
A. Some bricks may be one-sixt-eenth or one-thirty second
of an inch different and by putting the two side by side you
cannot maintain the half inch joint.
~ You said those brick were good brick Y
A. They are.
Q. Those that did not suit your purpose you threw out?
A. Yes.
Q. Why didn't you get a quarter-inch joint then?
.A. I couldn't throw out every brick that was absolutely
-<>ut of exact dimension.
Q. Did you tell anybody yon could not get a
page 782 ~ quarter-inch joint with those bricks?
A. I told them I could.
Q. You told them you could Y
A. Within the trade limitations.
Q. Is there any reason you know of why one cour8e will
be one-quarter inch, another course three-eighths and another
course a half inch?
A. Well I doubt if there are any half inch joints. Are
you asking a real question or a hypothetical question?
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Q. R.eal question.
A . .All brick are not absolutely true on the edge; some
joints may look like a half inch whereas as a matter of fact
they lJla.y be one-sixteenth under that or one-eighth under
that, depending on how the bricklayer strikes his joint. I!
the brick is broken a little on the edge and the mortar overflows, it has the appearance of a half inch joint. I doubt if
you find any bed joints in that house that actually measure
a half inch.
Q. Have you measured any of those joints Y
A. I have measured those joints.
Q. What did your measurements showY
A. One quarter running to about three-eighths.
Q. Nothing beyond three-eighths Y
A. Not on the bed joints.
Q. When did you measure those joints Y
A. From time to time.
page 783} Q. Mr. Deming, in laying brick should a
straight-edge touch each one of the brick 7
A. Not necessarily hi that type of brick.
Q. What are the tolerances permitting that 7 Is there auy
difference between those brick being laid so each one will
touch a straight-edge than any other brick 7
A. Oh, yes. If you put up a building with some of thesH
rough-cut brick, arch brick, you will find they will not lay
as even as these bricks did. .
Q. Are these smooth surface bricks t
A. Comparatively smooth surface.
Q. Can you tell the Court any reason why these brickM
~annot be laid so the straight-edge will touch each one of
the brick!
A. I don't see as that has anything to do with an attractive piece of brick work.
.
Q. When it is a question of being plumb 7
A. That is a question of microscopic investigation. That
has nothing to do with a brick wall. A brick wall may be
built up in various sizes within small limitations of brick~
Q. What is the object of a brick wall on a brick veneer
honseY
.
A. Weather protection and_ a,ppearance.
Q. If you do not have the appearance, then you don't get
a good jobT
pagP. 784 ~ A. No, you don't but it depends on what you
want for the appearance.
Q. If yon want a quarter-inch joint and you do not want
a half-inch joint?
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A. They make an imitation brick and every brick is ap-:
parently perfect and every brick apparently even. That i~
something people in brick work try to get a:way from. Thi::;
house is laid up with the brick good and straight to the general appearance on a quarter inch joint with variations that
you liave to ano,v for the bricklayer for the size of brickst
and'it makes a good appearance in that respect.
I cannot argue with you on brick work when it comes do"rn
to microscopic work. That has never applied to brick work.
I Lave satisfied the Navy and ~Government and some very
particular inspectors and I do not know of anybody who ever
laid a straight-edge up against every brick to see if every
brick touched it.
Q. Have you seen that property since June 12?
A. Yes, I was out there, I think, in July.
Q. "\Vhat ·was the occasion of your going back there in
July?
A.. To straighten up some hrick work that was out of line.
Q. That brick 'vork 'vas out of line t
A. It was.
Q. Was that the reason you went back to straighten it up?
A. Yes.
Q. There 'vas a bulge?
A. It was out of line.
page 785 ~ Q. There· 'vas a bulge there¥
A. Slight.
Q. Mr. Eklund said there was some other reason you went
there but the real reason you were there was the bulge !11
the wall!
Mr. Tobriner: I don't have that understanding of Mt·.
Eklund's testimony.
J\fr. Phillips : He said something else 'vas included.
J\1:r. Tobriner: Let's have the record.
J\Ir. Phillips: I would like to go back to ~fr. Eklund's testimony.. Never mind, I will 'vithdra'v that question.

Q. · It didn't take an instrument to sec that, did it?
A. I ought to have seen it soo_ncr but he had a scaffolding
up ther~ and I couldn't do the same sighting 'vith the seaf-.
folding there.
Q. Did you look the brick work over thoroughly wl1cn tb<!
scaffolding was removec11
A. The scaffolding on that part of the building.
Q. You never looked the job over after that time 'I
A. No.
~1
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Q. Didn't you make an affidavit in June of this year that
that house was completed in first class and workmanlike man- ,
ner and ready to be deliv·ered ~
A. I think I did.
page 786 ~ Q. After that you found this flaw, didn't you,
that this \Vall \Vas bulging? Didn't you?
A. I was instructed it was. I did not find it myself.
Q. You saw it?
A. I sa\v it, yes.
Q. If it were shown to you that a similar situation exists
in those other walls, \Vhat would you say about that 0/ W oulcl
it be good or bad workmanship~
A. I am ·open to conviction.
Q. If a straight-edge put 011 that rear \vall sho\vs it bulges
out anywhere from three-quarters to an inch, \vould you say
that is good or bad \VOTkmanship Y
.A.. I would like to see that a little more in detail.
Q. Assuming that condition existed¥
A. A straight-edge from one side of the house to the
other1
Q. No, taldng a straight-edge and putting it 011 the wall.
Mr. Tobriner: 'Vhich wall?
Q.
flush
inch,
A.

(Continued) Any \vall and if it tapers off, if this is
with the brick and this end is out three-quarters to an
would you say that is good or bad~
Fair.
Q. You would even say that \Vas fair?.
A. Yes. You have to measure up some of these buildings
to kno'v how many buildings apparently look all right that
are an inch out at the top.
Q. This is a very small building
page 787 } A. Yes.
Q. And in those lines there is no reason why it
cannot be put up there right~
A. I feel that the brick work \Vas put up as well as ]I
could to meet those conditions.
Q. '\Voulcl you say it was a :firstclass workmanlike job i
A. I would.
Q. If those walls go up and then taper in to catch the roof,
would you say that is first-class work¥
A. Depending on the a1nount of taper.
Q. Suppose it is very pronounced, say three~quarters of au
inch¥
A. If it is. pronounced so it is objectionable, I would say
it is not good;
0
/
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Q. If it could be detected with the eye?
A. It it can be detected with the eye I would say it ts
not so good.
Q. Yon said this chimney was torn down to the roof. is
that right?
A. Yes.
Q. Was any more of it torn down below the roof other tl1an
·the brick veneer?
A. The brick veneering below the roof.
Q. The shell of the chimney remained intact up to the
roof line?
page 788 ~ A. Up to the eaves line.
.
Q. The only change that was made in the chimney below the eaves line was the brick veneering 7
· A. And the reinforcement of the center part of the chimney and :filling in.
Q. ·what do you mean? You did that?
A. We cut out some of those loose brick that did not have
sufficient mortar and replaced them with other brick. Some
places 've patched up with cement, making it solid.
Q. How far did you go down, doing this work, from the
eaves?
A. With the patching up of the center all the way down
to the :fireplace.
Q. The fireplace was not removed, that part of it, 'vas it'"
A. No.
Q. 'Vill you please look at this photograph and see if you
can identify that~ (Showing "fitness Complainant's Exhibit #1.)
A. I can.
Q. Will you look at this and see if you can identify this 1
(Showing witness Complainant's Exhibit #2.)
.lt. There is not enough there to identify it. I will take
your word for it.
Q. 'Vhat part of the chimney would that be, looking at it
in conjunction with this?
A. This looks like a window sill.
Q. Isn't tliat the :fireplace Y
A. Back of the fireplace.
page 789 ~ Q. Would you say that condition was good or
bad7
A. I do:Q. 't think that is as good as it ought to be. That
was fixed up.
Q. I understood you to say you didn't do anything to the
fireplace?
A. I meant I didn't tear. out the· fireplace lining.
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Q. What did do to this!
A. That probably was cemented up.

Q. Do you know whether it was cemented up 7
Mr. Tobriner: The photograph shows that was cemented
up.

A. I know this much that when I went out and saw this
condition, I told the bricklayer; "You have got tq cut out
those loose bricks in there and replace them with brick and
fill up all the voids with cement before you run your veneer

up".

Q. Did you stay there to see it done 7
A. I did not stay there to see it done.
Q. You do not know whether it was done 7
A. He said it was done and I made a visit there after a
certain length ~of time.
Q. Did you ever see a condition in a chimney like that before?
A. I have seen brick work like that.
Q. ·Would you say that was good, bad or very bad 7
A. I would not say it was good but it is better today than
it was when that was torn down.
page 790 ~ Q. You assume it was better because you told
him to do it'Y
.lt. I told him to do it and he reported it had been done,
and when I was out there I saw him do every piece of work
I told him to.
Q. That was not part of his job to tear down that chimney 7
A. No, but he did it.
Q. Mr. Deming, you did not have anything to do with any
other part of the house other than this brick work f
A. No.
Q. Did I understand you to say if you entered into a contract with a party providing for a quarter-inch joint, that
you would be willing to take a joint that would vary from a
quarter to a half inch t

Mr. Tobriner: He did not testify to that.
Mr. Phillips: That is all. I will withdraw that question.
RE-DIRECT EXAMINATION.

By Mr. Tobriner:
.
Q. Do these photographs, Defendant's Exhibits 20-A and
21-A, show that that chimney was pointed up, the interior
shell of it, and that the brick work was replaced Y
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A. Yes, this photograph does show that immediately above
the brick veneer there are places where the chiinney has heen
pointed up and voids filled. I had forgotten I had the photograph of it.

RE-CROSS EXAl\IINATION.
~

By 1\fr. Phillips :
Q. Photograph of what f
.l\.. A photograph showing the chimney pointed up.
Q. Have you the original affidavit¥

page 791

Mr. Boothe : The affida-vit is not in evidence. I asked
permission to offer it and Mr. Phillips objected.
Mr. Phillips: I want to get his affidavit in the record in
which he says that the work 'vas con1pleted at a certnin
time and this work had to be done later.
1\ir. Tobriner: He testified it '''as overlooked and it 'vas
his fault that that so-called bulge was left in the wall.
Mr. Phillips: In the absence of the original I would like
to offer this copy which is supposed to be a copy of the Rffidavit.
~fr. Boothe: If Your Honor please, ~fr. Phillips is in a
Court of Equity and he is seeking to first th1·ow somethingout of Court because he does not think it might suit him and
then 'vhen he thinks it will be in his favor, he wants to put
it in evidence. I 'viii look through my files and see if I can
find the affidavit. I offered the affidavit and asked leave to
file it and I was told I had to file a report. Your Honor
said I could not file an affidavit. I made a formal report and
Mr. Phillips w·as allow·ed a limited time to file the objections.
Because something else comes up he _,vants that affidavit
produced and I say it is· not fair to take that position in a
Court of Equity.
~Ir. Phillips: ~Iy position then was enthely
page 792 ~ consistent. They could not get evidence in in
the form of an affidavit when it was supposed
to be by a report. If I had agreed to the affidavit going in
at that time his eYidence would have been before Your IIonm·
without having heard anything more. I think I was entirelv
within my rights in objecting to that kind of testimony whm1
the only question at tl1e time was whether they were ready
to report the work 'vas completed.
· I think I am entirely within my rights to show that tl1i::;
party, ·who now testifies this w·ork was completed then and
later on changed his mind and said there was something
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wrong and should be corrected-I think it is properly admissible to show the affidavit of this party at a time when they
'vere reporting to Your Honor that Your Honor's dect·~o
had been carried out.
The Court: I cannot allow you to introduce it, ~[r.
Phillips.
Mr. Phillips: I note an exception. I would like to offer it
in evidence subject to the exception and have it copied in
the record.
·
The affidavit is as follows:
"I, \Villiam I. Deming, being first duly sworn, on my onth
depose and say that I am a registered architect, a member
of the American Institute of Architects, and have my otli<_~,~
at 808 Seventeenth Sh·eet, N orthw·est, in the City of Washington, District of Columbia; that I was employed by the dflfendant, Sears, Roebuck & Company for the purpose of super-:
vising and checking the work specified in a depage 793 ~ cree passed herein on the 30th day of November.
1932; that in accordance with the· terms of my
employment I visited the house erected for the complainant.
Charles C. Dobie, on no less than twenty-two (22) different
occasions during the· progress of said work and supervised,
directed and personally inspected the same; that said work
has been fully completed in accordance 'vith said decree and
amounts to a. full compliauc~ therewith; that said work baH
been executed in a first class and ·workmanlike manner ancl
that the materials used thereon were of the best quality;
that said house is now ready for occupancy.
"(Signed)

WILLIAM I. DEMINH.

"Subscribed and sworn to _before me this 2nd day of .Tune.
A. D. 1933.
"(Signed)

LAUR. A. HANSON "\VOOD,
''Notary Public, D. C.''

·Mr. Phillips: That is all.
And further this deponent saith not.
Thereupon,
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CHARLES A. DAVIS,
a witness of lawful age, called on behalf of the Court, being
first duly sworn, deposes and says as follows:
DIRECT EXAMINATION.
By the Court:
Q. Your name is Charles A. Davis and you are a practich1g
attorney in the City of Alexandria Y
A. Yes, sir.
Q. Are. you interested in real estate in the neighborhood
of Braddock Section No. 2?
page 794 ~ A. Yes, I own considerable· vacant property 111
that neighborhood.
Q. .4-re you familiar with the lot on which a house is being
built owned by Charles C. Dobie?
A. It is not in Section 2 Braddock but is in Garrett's Sub.division Section 2.
Q. Do you know approximately the value of that unimproved lot?
A. In its unimproved statef
Q. Yes.
A. I 'vould say that is worth in the neighborhood of
$1,700.00 as a time purchase price or possibly $1,500.00 as a
cash value.
Q. At this time?
A. Yes.
Q. Are many lots in that vicinity sold for those prices?
A.. This lot has a peculiar value a.s it fronts directly on
the concrete road and there has been no transaction I know of
fronting directly on the concrete road. I base my estimate
on ten cents a square foot and interior lots. 'vhich have beeu
transferred lately have sold for far less than that. Of courR(:)
there is not the demand for vacant property there has been
and in the absence of demand, the actual p1ice cannot hP
definitely arrived at.
Q. What is the nearest lot to your knowledge that has
been sold within the last year to this particular
page 795 ~ lot ?
·
A. I bought some myself in the ]ast two months
within a radius of a quarte1,· of a mile from there, hut the~~
'vere not on streets which were opened. They had merely·
been dedicated. Their value, instead of being ten cents, went
down to about two cents. There is a vast difference due to
the fact this is on two streets, one of which is a. concrP.te
main thoroughfare.
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Q. You_ do not know of any lots on the main thoroughfare?
A. I am sure no lot on Braddock Road has changed handF.;
within the past y-ear.
Q. You do not know of any offered for sale 7
.
A. Yes, within two city blocks of this I made an offer recently. It was on the basis of eight cents a square foot on
time.
Q. East or west 7
.A.. Nearer town.
Q. Eight cents a square footf
A. That had two and one-half acres in it.
Q. You offered that and it was not accepted t
A. It was not accepted.
The Court : Do you wish to ask any questions 7
Mr. Boothe: We have no questions.
Mr. Phillips: No questions.
~nd

further this deponent saith not.

Mr. Phillips : If Your Honor please, ·Dr. Ryder is her~
now and I would like- the privilege of putting him on at this
time.
page 796 r Mr. Tobriner: That is all right as far ae we
are concerned.
The Court : Very well.
Thereupon,
DR. 0. A. RYDER,
a witness of lawful ag·e, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION.
By Mr. Phillips:
Q. Will you state your name 7
A. 0. A. Ryder.
Q. You are a practicing physician in the City of Alexandria, Virginia Y
·•
~Y~.

.

Q. You testified in this case before t

A. Yes, sir.
Q. Have you had occasion to see those premises within the
last two or three months?
·
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A. Twice.
Q. What did you find the condition of the basement to heY
A. I found a very damp condition there. As I remarked
to you on the first examination, the 22nd day of June, the
longest day of the year, and it was a very hot day, very hot
and the basement was still damp with the water protruding
through the walls. I sa'v that with my own eyes.
Q. Have you seen it since the·n Y
A.. Last Wednesday or Thursday.
Q. What was the condition of the basement then Y
A. Worse.
page 797 ~ Q. Would you say the condition you found
there would be a healthful condition Y
A. I would not.
Q. Would you say ·tl~at is a dry lJasementf
A. I would not.
Q. Would you want to live in that house?
A. I would not, not if I had a child or anybody that had
any bronchial trouble as the dampness would lower the resistance. It would not be so bad if there was an upstairs
over it but being a bungalow type of house, that it what mal\es
it worse.
}.fr. Phillips: That is ali.
:hfr. Tobriner: No questions.
And further this deponent saith not.
J\!Ir. Phillips: That is all I have at this time.
Thereupon,

CHARLES LEWIS PHILLIPS,
a witness of lawful age, being first duly sworn, deposes and

says as follows:

DIRECT EXAl\1INATION.
By J\!Ir. Tobriner:
Q. Yon have been sworn¥
A. Yes.
Q. Will you tell the Court your name f
A. Charles Lewis Phillips.
· Q. What is your occupation?
A.· Carpenter.

~
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Q. Did you have any occasion to do work on
the Dobie house?
A. I did a little 'vhat you might call servicing

there.
Q. Tell us wliat you did.
A. Pointing· up around the cellar sash, put in new rear
door, finished out the celotex on the basement ceiling, re~
nailed the cornice mould around the cornice on the dormer
windows, in fact, all around the house. I believe that is all
I did.
Q. Did you caulk any shrinkage cracks in the atticY
A. I did.
Q. Tell us where you did that.
A. I nailed the moulding and where it could not be nailed
up, it was caulked with caulking compound.
Q. Is caulking compound acceptable element used in th(l
trade?
A. It is, yes, sir. Sometimes it is the only thing that cau
be used.
Q. Did you point up and make 'veather-tight the door
frame in the basement?
A. I did that.
Q. What did you do in connection. with that Y
A. On the outside brick n1ould where the wood and the brick
·come together I caulked it up with caulking compound; on ibn
inside I pointed up ,vith cement mortar.
Q. Is that door frame now weather-tight Y
A. So far as it is possible to make it.
Q. You further carried out the basement ceilpage 799 ~ ing to the side wall, you said. What did you do
in connection with that?
A. I placed a~ strip down at one end of the house wherp, thn
ceiling had never been celotexecl. The celotex had never
been applied to the ceiling a.nd I put a strip of celotex on
there.
Q. Did you further testify that you pointed up the window frames from the inside t
A. Yes.
Q. Why was that necessitated Y
A. The sash had been taken out. The metal sash had been
taken out when the brick work was taken down. \Vhen the
brick work 'vas put back it was not pointed up where thn
mortar was taken out on the inside. That is where I pointed
up.
1\fr. Tobriner: That is all.
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By Mr. Phillips:
Q. You are a carpenter 7
A. Yes, sir.
Q. Is caulking a carpenter's job?
A. Not necessarily but a carpenter can do it.
Q. In respect to this basement door, the frame, there was
qulite a space between the frame and the brick wall?
A. Not inside.
Q. On the outside was there a space?
A . .Slight space due to probable shrinkage. In some places
it was tight; there were probably other places
page 800 ~ with spaces of an eighth of an inch.
Q. That is quite a bit of caulking on the out,
side, isn't it?
A. Three eighths of an inch wide.
Q. That is the width of itY
A. Yes.
Q. Visible to the eye f
A. Yes.
Q. Is the caulking hard or soft T
A. It gets a skum on it; never gets hard underneath.
Q. If )rou put your finger on it you c.ould push your finger:
nail in it?
A. If you applied sufficient pressure yon could make an imprint.
Q. Is that the same caulking you applied upstairs, the
caulking; from the inside?
A. Yes, sir.
Q. You pointed up the cellar doors. Is that a carpenter'g.
work?
A. Not necessarily.

Mr. Phillips:

That is all.

RE-DIRECT EXAMINATION.

By J\fr. Tobriner:
·Q. Mr. Phillips, what is the advantage of caulking in that
the caulking compound does not become absolutely hardY
A. "Where wood joins on to the masonry of any
page 801 ~ kind, masonry does not contract and expand and
woodwork does. Where woodworl\: comes against
stone work or brickwork, the woodwork expands and contracts. The caulking never gets hard and takes that up, just
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like rubber. You can pull rubber ·baek and forth and don't
tear it but if it became hard, it wou,ld break.
Mr. Tobriner: No further questions.
And further this deponent saith not.
Thereupon,
ROBERT IL SIJ\IIPSON,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAl\fiNATION.
By Mr. Tobriner:
Q. Mr. Simpson, will you state your name and occupation 7
A. Robert H. Simpson, Manager, Hydraulie Press Brick
Company.
Q. Did you have the contract for supplying the brick for the
reconstruction of the Dobie house?
A. I did.
Q. Will you tell the kind of brick you supplied?
A. First quality Hy-tex, standard size, No.1 pressed brick.
Q. Were those bri~k specially selected for this jobt
A. They were.
Q. First class brick in every respect Y
A. Absolutely.
·Q. Were they the same brick that were origi..
page 802} nally furnished the Dobie jobf
A. They were.

Mr. Tobriner: That is all.
CROSS EXAMINATION.
By Mr. Phillips:
Q. You testified in this case before Y
A. I did.
Q. Do you know of any reason why those bricks cannot be
laid with a uniform quarter-inch cement joint 1
A. I do not.
·
Mr. Phillips: That is all.
.And further this deponent saith not.
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Thereupon,

FRANK DARE,
a witness of lawful age, being first duly sworn, deposes and

says as follows:

DIRECT

EXA~IINATION.

By Mr. Tobriner:
Q. Will you state your full name, please T
A. Frank Dare.
Q. Your occupation f
A. I would hardly know how to classify myself.
Q. Suppose we omit that clasi:fication then. Did yon do
any of tbe waterproofing work on the Dobie house after the
first trial of this case¥
A. J did.
Q. Will you tell us what you did 1
page 803 ~ A. We moved the backfiU and installed the drain
tile around the footing and covered it with approximately twelve inches of gravel.
Q. Was that drain tile open joint·~
A. Yes, sir.
Q. Connected in any wa.y with the sewer f
A. Yes.
Q. How m·any places 1
A. I believe three.
Q. I{ow many tons of gravel, if you know, were placed over
that drain tile f
A. A.pproximately eight ton.
Q. What 'vas put above the gravel~
A. Earth and banked.
Q. Was that tamped?
A. Yes, sir.
Q. In your opnion, ~{r. Dare, does that tai{e care of any
surface water that might leak into the basement of :rvrr. Dobie's
housef
A. Yes.
Q. Have you done this work on previous jobs, :i\.lr. Dare 1
A. Yes, sir.
Q. How many?
A. Well I couldn't give you just exactly the number.
Q. Is that a standard and accepted installapage 804 ~ tion for waterproofing a ·basement?
A. Yes, sir.
Q" Has it been effective in other cases~
A. In all cases it is satisfactory.
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Q. Has it been satisfactory to your kno,vledge on the Dobie
job?
J:\. Yes, sir.
Q Have you observed the basement subsequent to the installation of the drain tile and gravel¥
...A,.. The basement was in good condition.
Q. It was?
A. Yes.
Q. How long· after the installation did you inspect the basement ¥
A. I couldn't say just exactly how long it was after that.
Q. Had a rain occurred f
A. Yes, sir.
Q. Before you inspected it¥
A. Yes, sir.
Q. Was there any evidence of leakag·e into that basement
after you inspected it1
A. No evidence of leakage. There was dan1pness there due
to the basement being closed up.
Q. Is that rrwisture a condensation? Is that the way you
would describe it~
page 805 ~ A. Yes, sir._
Q. No leakage from the exterior~
A. No, sir.
.
Q. Is that a condition that would occur in any house that
stavs closed 1
A. Yes, sir.
:N[r. Tobriner: You n1ay cross exannne.

CROSS' EXiliiNATION.
By ~fr. Phillips:
Q. Are you a handy 1nan, would you say? Yon say you
have no particular classification. Would you classify yourself
as a handy man¥
A. I believe that would cover it.
Q. You are regularly employed by Sears, Roebuck & Cmnpany'
·
A. Not all the time.
Q. Whenever they have anything- for yon to do; yon are
eniployed there¥
A. Yes, sir.
Q. In other words, you do not do this work under contract?·
A. Sometimes I do.
Q. Did you work under contract on this job~
A. No, sir.

518

Supreme Court of Appeals of Virginia.

Q. When was this work done 1
A. I couldn't give you the exact date of it.
Q. Wasn't it last December?
page 806 ~ A. I wouldn't want to say just what the date
was.
Q. Could you approximate the time?
A. It was a short while after the case was tried before.
Q. A short time after it was tried ·before 1
A. Yes, sir.
Q. It wasn't this year, was it 1
A. No, sir.
Q. Do you do any other kind of work for Sears, Roebuck 7
A. Yes, sir.
.
Q. What other kind?
A. W aterproo:fing inside and out; I do some landscaping
and grading.
Q. When you waterproofed this on the outside, did you
build the grade up?
A. The surface of the earth was tamped down to the grade
line.
Q. Do you know where the grade line is now?
A. No, sir.
Q. Do you know whether it is even with the top of the window sills of the basement 1
A. When we left it, it was an even grade from the house
out.
Q. Fron1 the window sills out 1
A. I believe those window sills are about even with the
grade.
·
Q. VVould you say that was a good or bad con.
page 807 ~ clition 1
A. I couldn't see how it could cause any harm.
Q. When was the time you were in the basement after you
left the work?
A. During the time they ·were putting the brickwork on.
Q. Those basement windows were open, weren't they?
A. No, sir, not the day I was there.
,
Q.. Do you know whether they had been open all the summer?
·
A. I couldn't say as to that.
Q. Were they open prior to that day yon were there? .
A. I couldn't say.
·
Q. Did you see any 1noisture around where the floor comes
· in contact with the walls f
A. Moisture, yes, sir.
Q. That was not condensation, was itt
A. TJOoked very much like it.

---~

---~~-
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Q. Was that condition natural to be there Y
A. If the basement is kept closed, yes.
Q. There would be so much moisture as to be on ~the floor
around the footings 1
A. Yes, sir.
Q. Are you an expert on this question t
A. I don't think so.
Q. Have you been there recently to see the condition t
A. No, sir.
Q. That was the only time you, were there 7
page 808 } A. Yes, sir.

MT. Phillips: That is all.
And further this deponent saith not.
The;reupon,

OSCAR A. EKLUND,
being recalled to the stand, further deposes and says as follows:
RE-DIRECT EXAJ.VIINATION.
Bv Mr. Tobriner:
~Q. :1\tlr. Eklund, do you know whether B-X cable in the cellar was encased in pipes as required by the decreet
A. I had all the basement wiring not encased in lead, I
-caused it to be encased in rigid conduit.
Q. Is that in aooordanc~ with the District of Columbia
Building Regulations Y
A. That is in accordance with the D. C. Building Regulations. I authorized a District Electrical Inspector to inspect
the work following the completion of our electrician's work.
This was done and it was approved by the District.
Mr. Tobriner: May I then, for what it is worth, offer the
certificate of the Building Inspector of the District of Columbia as Defendant's Exhibit 27-A.
(Defendant's Exhibit 27-A offered in evidence.)
Q. Do you know whether the plaster work around the openings of the electric light fixtures was tak~n care of!
·
A. The openings under the canopy of the elecJ>age 809 } tric light were :fixed by the electricians who did
the basen1ent work.
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Q. Are there any visible openings around the electric :fix-

ttu·est
A. No.
Q. Do you know whether any broken or defectiYe roofing
slate was replaced on the job?
A. There was some cracked and roofing slate replaced.
Q. On one or more occasions?
A. Two occasions.
Q. \Vas all broken and cracked slate replaced by new slate!
A. Yes, sir.
~f r.

Tobriner: That is all ..

RE-CROSS EXA1IINATION.

By Mr. Phillips:
Q. That slate "ras replaced after the list of objections was
filed?
A. Part of the slate "rere, yes, sir.
. Q. The ridges on the roof, was anything· done to- them?
A. Nothing done to them at all. There 1nay have been slate
replaced there. That I cannot say. The only thing I am actually aware of is those slate that are laid with a hanger,
those slate could not be replaced without n1y knowing it. The
slater had orders to replace every slate that was chipped or
cracked whether or not it affected the 'vater-tightness of
the roof.
page 810 ~

1\{r. Phillips: TI1at is all.
Mr. Tobriner: No further questions.
'

..

.:._

.And further this deponent saith not.
Thereupon,

1\IILL. A.RD L. BR.OADHURST,
a witness of lawful age, being first duly sworn, deposes and
·say~ as follows:

DIRECT EXA.l\IINATION.

Dy

~Ir.

'Q.
A.
Q.
not?
A.

Tohriner:
State your full name.
:M:illa.rd L. BJ.·oadhurst.
You have testified previously
·
I have.

111

this trial, have you

Charles C. Dobie v. Sears, Roebuck & Company.

t·

I

521

Q. Are you employed by Sears, Roebuck & Company~
A. No.
Q. Have you been at times¥
A. I have.
Q. You are not at the present employed by them?
A. I am not.
Q. Referring to Defendant's Exhibit 7-A, I will ask you
whether you took that picture'
A. I did.
Q. That is a picture of a house erec.ted by ~fr. Ernest
Sin1pson ~
A. Ernest Simpson did the brickwork.
Q. Did you n1ake any measurements in respect to that particular house as to whether or not it was in plumb
page 811 ~ or level, that particular wall~
A. I checked this wall for plun1b but not for
straight.
Q. What did you find 1
A. Out of plu1nb. This will is bulged, not straight and out
of plun1bf
Q. Row much out of plu1nb?
A. From half to three-quarters of an inch.
Q. Did you make any notations on the back of these photographs as to the conditions and measurmnents yoi1 found 1
A. Yes, sir.
l\:fr. Phillips: San1e objection that I raised this morning·,
goes to these.

. Q. I show you Defendant. 's Exhibit 8-A, 'vhich is a picture
of a wall of the house built in Belle Haven, the brickwork
erected by :Mr. Ernest. Sirnpson, and ask yon what you discovered, if anything, with respect to that wall?
.A. ~ This wall is out of phnnb on both sides of the window.
Q. Ho,v much?
A. Nothing- under one-quarter and fro1n that running to
three-quarters.
Q. In all these pictures ·f
A. Yes, sir.
Q. Nothing under one-quarter and not over three-quarters?
~. Yes.
·
Q. I show you Defendant's Exhibit 3-A and a~k
page 812 ~ you what is wrong 'vith respect to that wall 1
A. This wall is also but of plu1nb.
Q. I show you Defendant's Exhibit 11-A and ask yon what
it is.
A.. \Vell ~his particular picture is part of these g-roup pichn·es, showtng the two houses together.
.
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Q. About which you have just been testifying?
A. Yes. It is a larger view of both houses.
Q. The pictures you have just testified about are in Alexa!ldria Y
A. Yes; sir.
Q. I show you Defendant's Exhibit 12-A and ask you what
is wrong with that picture.
A . Out of level.
f~. VVhat is out of leveH .
·
A. The brickwork over the window.
Q. How much?
A. I didn't have a level above g-round, but it is approxintatelv one inch and a half.
Q. Is this, Defendant's Exhibit 13-A, a more detailed picture of the exhibit I have just shown you 1
·
A. Yes," taken in a different position.
Q. 'I'hat is the same course that is an inch and a half out
of level f
A. Yes, sir.
page 813 ~ Q. I sl)ow you Defendant's Exhibit 16-A, the
house at 230 South Fairfax Street, and ask you
what is wTong with that picture?
A. The cheek wall here, the side 'valls, are not bonded in
with the house and this wall is out of plumb.·
Q. Will you describe for the record what 'vall you have
reference to 1
A. The cheek walls on the side of the steps.
Q. Ho'v much out of plu1nb are they?
A. I just don't ren1cn1ber hut I mn positive it is an inch.
Q. Do you know whether that house proper is erected of
tile or brick?
A. I really couldn-'t tell you.
Q. I show you Defendant's Exhibit 15-A and ask you :what
you found in respect to that.
A. Stack bond, thirty-two courses on one side, thirty-three
on the other.
Q. Do you know whether one of those walls is a wall of tile
or brick!
A. I cannot tell you what the walls arc backed up with.
Q. I am spealdng of the surface. Is that a tile surface or
brick surface 1
A. Brick surface.
Q. Outside surface?
A. Yes, sir.
Q. Did yon examine the work critically to depage 814 ~ cidc whether or not it was a brick surface?
A. I did not.
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Q. I show you Defendant's Exhibit 10-A, the house at Belle
Haven, and ask you what you found in respect to that pier.
A. This pier is out of plumb and does not member in.
Q. How much out of plumb is that?
A. I just don't remember. I think it is about half an inch.
This arch is set back past the bond around a half inch.
Q.. I sho'v you Defendant's Exhibit 9-A. and ask you what
yon discovered in connection with it.
~ A. Brickwork out of plumb, not on a line, bulge in h~re and
in here. Both of these places out of plumb.
Q. Will you describe that so that any one reading the rec.:
ord would know!
A. Where this brick arch members into the main part of
the house, it is out past the building line. There is a bulge
and this other end is out of plumb.
Q. I show you Defendant's Exhibit 14-A and ask you what
is wrong with that.
A. This wall is out of plumb, this side wall.
Q. How muchf
A. I would say half an inch.
Q. Is this Exhibit 2-A a eomposite or group picture of the
house in Belle Haven?
.
A. It is.
page 815 }- Q. Is this Exhibit 4-A. a large view of one of
·
the houses in Belle Haven 7
A. It is.
Q. I show you Defendant's Exhibit 5-A, which is a picture
of a garage door and the retaining wall, and ask you what
you found in respect to that retaining wall.
A. That retaining· wall is out of plumb and out of leveL
Q. llow much out of plumb!
A. Over a half inch.
Q. Out of level?
A. Out of level in width about two inches.
Q. I show you Defendant's Exhibit 3-A, which is a large
picture of the house in question and garage and retaining wall
111 question, is that correct!
·
A. That is correct.
Q. Defendant's Exhibit 17-A. is another picture of the ~orner joint of the house at 230 South Fairfax Street 7
A. That is right.
Q. What is wrong with that?
A. Stack bond, thirty-two courses on one side and thirtythree on the other.

Mr. Tobriner: That is all.
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CROSS

EXA~IINATION.

By 1\tir. Phillips :
Q. }vfr. Broadhurst, you did the brickwork on
page 816 ~ this house originally, didn't you~
A. I did not do the brickwork myself. I superin tended it.
Q.. Have you seen the new brickw·ork on the house?
A.. I was just by there; that is about all.
Q. You did not look at that to see whether it was plumb or
level? .
.A. I stopped there. I didn't see anything wrong with it.
Q. When did you take these pictures~
.A. Really I don't remember the date.
Q. Have you any idea of the date 1
A. No, I do not.
0. Did vou make any notes when you took them Y
A. I did.
Q. I-Iave you those notes with your
A. I have not. ·
Q. Although you can look at that picture and say it is a
half inch out of the ·way, yet yo:u cannot say when you took
the pictures~
A. Yes.
Q. There has been handed you approxin1ately twenty photographs and you can say this one is a half ineh,. this one
anywhere from three-quarters to an inch, and yet you cannot
say when you took these pictures?
A. No.
Q. Did you use any instruments on these
page 817 ~ houses 1
.A. No.
:Mr. Phillips: That is ali.
And further this deponent saith not.
Thereupon,

.
. J. STANLEY FAR~IEH,
·a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAl\IINATION.

By 1\fr. Tobriner:
Q. State your full nan1e, please.
A ..T. Stanley Farmer.
Q. What is your occupation, ~fr. Farn1er·?
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A. Bricklayer.
Q. How long have you been so engaged as a bricklayer 1
A.. About twenty-eight years.
Q. vVhere have you engaged in your occupation?
A. In Washington.
Q. About ho\v many residences have you built in Washington or its environs 1
A. You mean just in Washington¥
Q. Washington or its environs.
A. I guess hundreds.
Q. Were you employed by .Sears, Roebuck & Company for
the reconstruction of the outside walls of this Dobie job 1
A. Yes, sir.
Q. Did you lay out the courses of brick with the architect
before they were erected 1
page 818 ~ A. Sure.
Q. In your opinion, ~Ir. Farmer, does that rep ..
resent a good \vorkmanlike job of one-quarter. inch stainless
ce1nent mortar joints?
A. Yes, I think so.
Q. Have you been paid in full for that job~
A. Yes, sir.
lY.Ir. Tobriner: That is all.

r
i

I

I

I
I

CROSS EXA:I\fiNATION.

By Mr. Phillips:
C~. Mr. Farmer, did you have anything to do with the tearing down of the walls, the old walls 1
A. Yes.
Q. Did your contract provide for tearing those walls down
and replacing thmn?
A. Yes.
Q. And you were to put up a quarter-inch joint? Were you
told to put in a quarter-inch joint 1
A. Yes.
Q. Did you put in a quarter-inch joint 1
A. Just as near as you can put it. I laid the brick on the
tneasuring rod, added a quarter of an inch to the thickness of
the brick, took the dividers and worked to them.
Q. vVhat. difference is there, if any, he tween those joints 1
Do they all run one-quarter of an inc.h 1
A. Just as near as you can get it. Couldn't g·et
page 819 ~ then1 exactly one-quarter of an inch. It is impossible to lay any brick exac.tly one-quarter of
nn inch.
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Q. Can a brick be laid with an eighth-inch joint?
A. Mig-hty hard.
Q.. It can he done, can't it1
A. If the brick we:ce snwoth enoug-h and the proper mortar,
you might lay it.
Q. Did you tell any one you could not lay this brick with a
one-quarter inch joint 1
A. No, sir.
Q. You just went ahead and did it?
A. Yes, sir.
Q. Did you measure the joints afterwards?
A. Some of them I did. We laid off 'our bats on the wall
and ran the leads to it and then ran the courses.
Q. Do you know whether there are any three-eighths or
half inch joints there~
A. No, sir, there are not.
Q. If they are there, should they be there?
A. They are not there.
Q. If they are there, should they be there Y
A. No, they are not there.
Q. Did your contract provide for tearing down the chimney7
A. The veneer.
·
Q. ·"\Vl1at part of the chimney did you tear
page 820 ~ down?
.A. ·Down to the roof.
Q. Did you tear anything except the outside down?
A. The veneer.
Q. Did you tear anything· else out 1
A. No.
Q. You tore the chhnney down from the eaves of the roof!
A. Under the roof.
Q. Below that point you took off the brick veneer1
A. Yes.
Q. Then you put the brick veneering back 1
A. Yes.
Q. You did not do anything with the other part of the
cl1imney, did you? That is, when you put the veneering up,.
.You just encased what was up?
A. We covered that with cement n1ortar and filled in.
Q. You did not pull out anything, you just put in?
A. No.
Q. That chhnney, have you ever noticed that chimney is
one inch ·wider on one side than the other side?
A. No, I hadn't noticed it.
Q. Didn't you know on the one side the width is the length
of two bricks and on the other side the width is two bricks
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plus an inch closure? If that is there, is that good or badY
A. I don't know.
Q. Would you say it is good or bad?
page 821} A. I don't know.
Q. Do you know of any reason why a chimney
-cannot be made square, level and plumb'
A. No, I don't.
·
Q-. That should be, shouldn't it?
A. I guess so.
Q. If it is not square, it is not done right, is it?
A. I don't know. That depends on how it was to be done.
Q. You knew what was to be done t
A. Yes.
Q. You knew that chimney was too wide, didn't you? The
chimney projects from the house. Wasn't it supposed to be
the same width on one side of the chimney as the other Y
A. It is.
Q. vVasn 't it supposed to be that wayf
A. I suppose so, sure.
Q. Do you know of any reason why it could not have been
made that wavY
·
A. I do not.
Q. ~Ir. Farmer, did you notice any bulges in the wallY
A. No.
Q. Did you use any straight-edge on the wall f
A. I used a plumb rule. I had lead-s and used a line from
them.
Q. In good eonstruction, if you put a straightpage 822 ~ edge up against the wall, shouldn't a straightedge touch each one of the bri-ck Y
A. Yes, it should.
Q. Did you ever kno'v of any 'vork that is considered first-class where that is not the case?
A. I always lay the lead plumb and pull a line from the lead
through and run the brick according to the lead.
Q. Do you know of any work that is considered .first-class
'vhere you can put a straight-edge on it and all the brieks
do not touch that straight-edge?
.
A. Very few brick jobs that are first-class; one out of a
hnndred.
Q. Would you say this is one of those?
A. No, sir, not a first-class job. I don't think you would
find a first-class job, one out of a hundred or one out of a
t11ousand perhaps.
Q. What do you consider a first-class job?
A. First class; A Number One.
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Q. Is there any reason why work cannot be done in ANumber One manner f
A. Not many specifications call for A Number One work.
Q.. That depends on the cost of the house~
A. U suallv it does.
Q. \V eren\ you told to do this work in a first-class workmanlike manner 1
page 823 ~ .l\... "\Vorkmanlike manner.
Q. You were not told that, were yon1
A. In a work1nanlike manner, good worlnnanlike manner.
Q. You put up a part of that wall and 1\ir. Deming told
you to tear it down~~
A. I had to take off two courses where I missed a row of
ties, about that long and running nearly to a window. I tookthose courses off and put the ties in apd put the two courses
back up.
·
Q. How ·n1any tin1es did he ever tell you to take out any
work you had put in¥
A. That is the only tinw I ren1em.ber.
Q. Did you ever see ~Ir. Derning put a straight-edge on the
workY
A. Several times.
Q. Did he put it on that side of the c.hin1ney ~~
A. All around the house.
Q. Did he put it on that side of the c.hiinney1
A. Yes, sir, all around the house.
Q. And he found everything all l'ight?
A. Yes, sir.
Q. Do yon know anything· about tearing clown that wall
during the n1onth of July 7
A. Yes, sir.
Q. "\Vhy was that tal{ en out 1 ·
page 824 ~ A.. On account of it being- a place 'vithout a line.
Q. What do you mean by" being a place without
a line''? Did you see anything the n1atter with what was torn
out!
A. Nothing bad.
Q. \Vhat did they tell you was the matter with it,~
A. It ''tas out just the least bit.
Q. You nwan it bulged out~
A. A fraction of a bulge.
Q. Could you ~ee it with your naked eye'?
A. You couldn't see it with a naked eve.
Q. You couldn't 1
..
A. No.
Q. Did you do that work1
A. Yes.
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You put it back again 1
Yes.
·
Then you tore it out ·again 1
Yes.
Q. Was it torn out againf
A. Yes.
Q. Why was it torn out the third time!
A. On account of the brick was too light. It did not match
the other. I think that was the reason.
Q. Do you know that?
A. I think so.
page 825 }- Q. The last time you put the brick in there, you
tore it out and then put it back again and then
tore it out again. Why did you tear it out the last thne ~
A. The brick was a little lighter than that used in tho
other.
Q. All the brickwork to the roof was not torn out, was it?
.A. Up to the angle iron.
Q. How did you get the brick out of there and make a tig·ht
joint?
A. When you con1o to the top course, take a trowel and
push that joint full of mortar and slip your brick in tight,
then you push the mortar into the joint and make it tight.
Q. Does it 1nako a tight joint 1
A. Just as tight as the others.
Q. 1Vere you told to change the steps in any "~ay?
.A.. No.
Q·. In respect
these header courses, what did you do
with those?
A . .At the botto1n?
Q. Yes.
A. I cut out and put the header course in where it comes
up to the foundation.
Q. How 1nany of those header courses, were there?
A. Two.
Q. \Vhat did you do with then1?
page 826 }- l'1... Cut out in the wall in the back and clipped
the corner and put the tie in.
Q. Didn't you cut the brick in half·?
A. No, it is a. whole brick in there.
Q. There is a 'vhole brick that extends in there? You nnly
cut off a part of the brick or half of it·?
A. The bricks 'vere laid down, then clipped the corner of
the face brick and laid it in there and cen1ented in with this
over here. That is face brick clipped on the outside and fastened right in there.
Q. There are no header courses there today'?

to
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A. Yes, sir. No header courses shown on the outside.
Q. Those header courses in the front part of the building,
which represents the porch, were they done the same way!
A. The same way. We placed cement n1ortar on each end.
Q. Do you know whether or not after you got up to the
windows that you had to bend your walls in a little bit to get
under the roof 1
A. We pulled the line from the bottom to the top to where
the other bricks went under the eaves and followed that line
on the cornice and. laid the brick by that line.
Q. And did you have to bend your wall a little to get under
the roof!
A. No.
Q: If there is a curvature there today, what
pag·e 827 ~ would yon say the cause of it was?
.A. I don't kno·w.

Mr. Phillips:

That is all.

RE-DIRECT EXAl\fiNATION.
Bv Mr. Tobriner:
·Q. When you ~aid A Nun1ber One or first-class job, did you
n1ean a perfect Job!
A. W€11 not but very few specifications are 'vritten for A
Number One-one out of a thousand. Some of these Government jobs are A Number One jobs. No job ordinarily that
is specified calls for that. That means the very best that
could be built.
Q. You say it was a good ·workmanlike job you 'vere arriving at?
A.. Yes, and it is a good workmanlike job. I think i1. ~s
above the average.
~fr.

Tobriner: That is all .

.And further this deponent sai th not.
Mr. Tobriner: That completes our testimony, if Your
lionor please.
Mr. Phillips: I have lfr. Newell here and I would like
to put him on.
· Thereupon,
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JOSEPH H. NEWELL,
a witness of lawful age1 being first duly sworn, deposes and
says as follows :
DIRECT EXA.t"\IINATION.
page 828} By :M:r. Phillips:
Q. Will you state your name, residence and occupationt
A. Joseph H. Newell, residence, Alexandria, business printing business.
·
Q. Did you ever go out to the house on Braddock Road that
was built by Sears, Roebuck & Company for Mr. DobieY
A. I have.
Q. Ho,v many times have you been out there 1
A. I have been out there a total of four times, I think.
Q. The first time you went there was about how long ago f
A. The first time I was there was soon after the house was
under construction. They were building at that time. I just
went out there with ::1\Ir. Dobie and looked over the floor plan
and the progress being made.
Q. When was the next time you went out there 7
A. The next time I was there was some time shortly after
the fourth of July. I cannot recall the date. The fourth of
.July, this present year.
·
_ Q. What did you notice on that occasion, if anything~
A. Mr. Dobie asked me to look in the cellar. The door
Qf the house was locked. The windows into the cellar were
open. I could see in the cellar the evidenc.e of water stains
around the· side of the wall and also wet places on the floor.
Q. Had it been raining· immediately prior to that, do you
remember¥
A. At that time it had not rained for a week
page 829 } before that.
Q. Did you notice the exterior of the house on
that dayY
A. Yes, sir.
Q. Wlrat did you notice, if anything 7
A. 1\ir. Dobie had a straight-edge with him. He put it on
several places on the house and called my attention to the
·
·
bulges in the wall. ·
Q. Were those plain to you'
A. Very evident.
Q. The· bulges-could you see tliem with the naked eye'
A. Some of them I could.
Q. This bulge to the chimney, was that apparent to the
naked eyeY

~upreme

532

Court of .Appeals of Virginia.

.A. That one was.
Q. Have you been out there since to see the house·~
A. I was out there early last week. I do not ren1ember the
day. It was :Nionday or Tuesday.
Q. Did you get into the basement at that tin1e?
A. Yes, the basement was open.
Q. What 'vas the condition of the basCinent?
A. Still stained there. Apparently the walls of the hnsenlent have been repainted. Th~re 'vas a feeling of dan1pness
in the cellar when we went down. There was one place on
the cellar floor where there was a decidedly wet place on the
floor, not to say a puddle of water. On the walls of the basement there was water apparently standing on the
page 830 ~ walls like the water had soaked through.
Q. ·Could you feel it with your hand 1
A. If you rubbed your hand on it, you would get your hand
wet.
~fr. Phillips: That is all.
Mr. Tobriner: We have no questions.

And further this deponent saith not.

:Afr. Phillips: That is· all the evidence

w·~

have to offer.

Thereupon, Court was adjourned at 6 :15 P. ~L until 10:30
A. :NL, October 3, 1933, to hear the argument of counsel for
both sides.
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In the Corporation Court of the City of Alexandria.
Charles C. Dobie

vs.
Sears, Roebuck &

Cotupany~

NOTICE OF APPLICATION FOR. TRANSCRIPT OF
TI-IE RECORD.
To }\tlessrs. Gardner L. Boothe and Walter N. Tobriner, Attorneys for Sears, R.oebuck and Company:

Charles U. Dobie v. Sears, Roebuck & Company.

533

PLEASE TAICE NOTICE, that at ten o'clock A. M., on
January 12, 1934, Charles C. Dobie will, by his attorneys, apply to the Clerk of the Corporation Court of the City of Alexandria, Virginia, at the latter's office, for a transcript of the
record in the above-entitled cause.
WITNES'S our hands this lOth day of January, 1934.
JOHN BARTON PHILLIPS,
ALBERT V. BRYAN,
Attorneys for Charles C. Dobie.
Service of the foregoing notice is hereby accepted.

"'\VALTER N. TO BRINER and
GARDNER L. BOOTHE,
Attorneys for Sears, Roebuck & Company.
page 832} Commonwealth of Virginia,
City of Alexandria, To-wit:

I, Elliott F. Hoffman, Clerk of the Corporation Court of
the City of Alexandria, ·virginia, do hereby certify that I
have compared the foregoing transcript of the record in chancery cause No. 4028, entitled Charles C. Dobie vs. Sears, Roebuck & Con1pany, decided by the Corporation Court of the
City of Alexandria, Virginia, with the original record of the
proceedings in said cause in said court; that the foreg-oing is
a true, correct and complete copy of the said record ; and that
proper notice has been given by the appellant to the appellee
of the former's intention to apply for such transcript of said
record.
Witness n1y hand this 12th day of January, 1934.
ELLIOTT F. I-IOFFl\fAN,
Clerk of the Corp9ra}i9n Court of the City of
Alexandria, V1rginia.

A Copy-Teste:
~I.

B. WATTS, Clerlr.
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