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IN 'l1HJ!: 

Supreme Court of Appeal~ of Virginia 
AT HICHMOND. 

Record No. 2256 

W. G. SAUNDERS AND WILLIAM SMITH, Plaintiffs in 
Error. 

versus 

MARY H. HALL. ADMINISTRATRIX OF THE ESTATE 
OF ERWIN NOLAN H.t\..LL, DECEASED, 

Defendant in Error. 

PETITION· FOR WRIT OF ERROR. 

To the Honorable Jitstices o.f the Sitpreme Court of Appeals 
of V ir.ginia : 

Your petitioner, W. G. Saunders, respectfully shows unto 
your Honors that he is aggrieved by a judgment entered 
on the 17th day of July, 1939, by the Circuit Court of Nor­
folk County, Virginia, in favor of Mary H. Hall, Adminis­
tratrix of the Estate of Erwin Nolan Hall, deceased, against 
your petitioner for the sum of $10,000.00, with interest 

thereon until paid and costs; and your petitioners, Wil-
2"' liam *Smith and W. G. Saunders, respectfully show untQ 

your Honors that they are aggrieved by a judgment en­
tered as of July 17, 1939, by nitnc pro tune order entered the 
14th day of Aug"Ust, 1939, in the Circuit Court of Norfolk 
County in favor of Mary H. Hall, .A'.dministratrix of the Es­
tate of Erwin Nolan Hall, on the cross-claims of William 
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Smith and W. G. Saunders. A transcript of the record, to­
gether with the original exhibits in the action, are herewith 
presented. 

This petition iR adopted as t.11e opening· brief and a copy 
was mailed to Mr. T. E. Gilman, Attorney at Law, Ports­
mouth. Virginia, and to Mr. A. R. Bowles. Attorney at Law, 
Richmond, Virginia, on the 15th clay of November, 1.939. 

Oral argument on this petition is requested. 

MATER.JAL PROCEEDINGS IN THE LOWER COURT. 

The plaintiff in the lower court filed a notice of motion on 
the 8th day of September, 1938, under the death by wrongful 
act Statute, allegfog that on the 27th day of July, 1937, E1·win 
Nolan Hall received fatal injuries as the result of a collision 
between the truck driven bv Erwin Nolan Hall and the truck 
owned by vV. G. Saunders and driven by William Smith. The 
plaintiff filed bill of particulars, and the defendants, William 
Smith and W. G. Saunderi:;, filed the general issue, affidavits 
that William Smith was not the agent of W. G . .Saunders, and 
William Smith filed a cross-claim alleging personal injuries to 
the extent of $10,000.00, and W. G. Saunders filed a cross-

claim for property damage in the amount of $750.00. 
3* *The plaintiff filed a motion to abate the action as to 

the def el'\dant, William Smith, and . made a motion to 
dismiss the cross-claim of William Smith, which said motions 
were overruled, and the plaintiff filed a.n amended notice 
of mot.ion alleg:ing Elmer Hall to be the ag·ent, servant and 
employee of W. G. Saunders instead of William Smith, and 
it was agreed between counsel that all pleas of the defendants 
in so fa.r as applicable would apply to the amended notice 
of motion. 

The trial of the action was commenced in the Circuit Court 
of Norfolk County on tlw 23rd day of .June, 1939, before a 
jury, and the Honorable R B. Spindle, who presided for and 
at the request of the Honorable C. W. Coleman, J udg·e of 
said ,Court, and concluded on the 26th day of June, 19R9, the 
jury returning· a verdict in favor of the plaintiff against the 
defendant, W. G. Saunders, for the sum of $10,000.00. 

The defendant, "\V. G. Saunders, moved the Court to set 
aside the verdict of the jury on the ground that the same was 
contrary to law and tl1e evidence and to enter judgment for 
the defendant., and, if denied, the defendants moved the Court 
to set aside the verdict of the jury and grant them a new 
trial on tlie grounds that the Y«?rdict was contrary to law 
and the evidence, and, further, on the ground that the Con.rt 
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erred in granting and refusing certain instructions, and that 
the Court erred in admitting and refusing to admit certain 
evidence. 

On the 17th day of Ju.Iv, 1939, upon a hearing on the mo­
tions of the defendanfa;;, the Court overrulrd all of said mo­
tions and entered judgment for the plaintiff against W. G. 

Saunders for the sum of $10,000.00, with interest at. the 
4* •rate of six per cent per annum from .June 26, 1939, un-

til paid, with costs, to which action of the Court the de­
fendants except.ed. 
. On the 14th day of August, 1939, the Court entered an 
order mine pro t'ltnc, entereing; judgement for the plaintiff 
against William Smith and V.l. G. Saunders on their respec­
tive cross-claims as of July 17, 1939, to which action of the 
Court the defendants excepted. 

ERRORS ASSIGNED AND QUESTIONS INVOLVED. 

1. The Court erred in granting any and all instructions 
for the plaintiff, and in refmdng to set aside the verdict. of 
the jury on the ~rounds that the same was contrary to law 
and the evidence and to enter judgment for the defendant 
W. G. Saunders. 

2. The Court erred in refusinp: to set aside the verdict 
of the jury and award ,vmiam Smith a new trial on the 
ground that the jury has never passed upon the cross-c]aim 
of William Smith and the verdict is not responsive to the 

. issues. 
3. That the Court erred in refusing to set aside the ver,. 

diet of the jury and grant the defendants a new trial, for th2 · 
following reasons: 

a. Tho Oonrt erred in granting p_laintiff 's Instructions 
A. B, 0, D, I, K, and L, over objection and e.xception of the 
defendants, jn so far as these instructions refer to the in­
adequacy of the brakes on the truck and trailer of W. G. Saun-

ders or their adjustment or mechanical condition. 
5* •b. Tl1e Court erred in granting plaintiff's Instruc-

tions A and K, over the objection and exception of the 
defendants, for thP- reason that these instructions required 
the driver of W. G. Saunders' vehic]e to keep and maintain a 
constant lookout to the front and rear of said vehicle. 

c. The Court erred in refusing to permit the defendant 
W. G. Saunders to impeach the witness William Taylor with 
a contradictory written statement made and signed by Wil­
liam Taylor. 
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d. The Court erred in refui;;ing to instruct the jury to dis­
regard improper argument of counsel for the plaintiff to the -
jury in reference to tl1e amount of Workmen's Compensa-, 
tion insurance awarded :Marv H. Hall. 

e. The Court erred in excluding- relevant and material 
opinion evidence offered by the defendants through the. wi~ 
ness Elmer Hall. 

f. The .Court erred in refusing to grant Instruction D-5 
offered by the defendants. 

g. TI1e Court erred in granting plaintiff's Instruction A · 
and plaintiff's· Instruction K over t.he objections and excep­
tions of the defendantR, in so far as tl1ese instructions ref er 
to reasonable care, speed and proper control. 

*FACTS. 

On the 27th dav of .July, 1937, around One o'clock P. M., 
or a little thereafter, Elmer Hall was driving a ],ord lumber 
tractor and trailer along the King's Highway, in Norfolk 
County, and proceeding in a Vt esterlv direction on the ~ orth 
side of said highway (R.. p. 76). Elmer Hall was employed 
by W. G. Saunders, of C1mckafock, Vir:!!inia, who was tl1e 
ownP.r of said truck, a.nd had taken a load of cross ties. (R., 
p. 74) to a lumber company in Portsmouth, and was on his 
wav back to Chuckatuck. 

The tr1,1ck was unloaded or ]i~·btly loaded and had only 
the ]nmher on it tlrnt formed a bottom or bed for the ties to 
be placed on (R., p. 67). ,vmiam Smith was a guest riding. 
on the truck (R .. p. 74). The t.ruck was traveling about. 25 
or RO miles per hour (R.. p. 75). · 

The hi.g-hway was a sixteen foot concrete highway and was 
straight at the point of the accident. Tlwre hnd been a heavy 
rain and it wns drizzling at the time of the accident (R., pp. 
76, 94, 101) and wa.ter was standing on the highway. 

Erwin Nolan Hall was driving a tractor which was pulling 
a semi-trailer with an oil tank upon same along said highway 
and proceeding in a.n Easterly direction on the South side 
of snid ]1ig·hwa.v. This trailer was at least seven (7) feet 
wiclP. (R. p. 9n) and was transporting .gas from South Nor­
folk to Frank1in (R.., p. 149), a distance of approximately 
forty ( 40) miles. This oil truck had made one trip and re­
turned early in the morning (R., p. 150) and left South Nor­
folk a.lJout Ten o'clock A. M. for the second trip (R., p. 148), 
and was returning with the tractor and trailer empty when 
the accident happened. The speed of the oil truck was esti­
mated from 25 t.o 30 miles per hour (R., p. 1.10) or faster (R., 

p. 89), up to 50 miles per hour (R., p. 215). 



W. G. Saunders, et al., v. Mary H. Hall A.dm'x. 5 

7* *The lumber truck and the oil truck were meeting each 
other near Main Street, each on the oppoBite sides of the 

sixteen foot concrf~_te highway, and when about seventy-five 
(75) ya.rd8 apart (R., p. 116), or closer, a green sedan run­
ning at a rapid rate of speed came up from behind the lum­
ber truck (R., p. 101) and without blowing its horn (R., pp. 
76, 87) or giving any signal of its intention to pass, ran by 
the lumber truck on the South side of the highway (R., pp. 
76, lOl). Elmer Hall. the driver of the lumber truck, sa.w 
the ~reen sedan about the time it got oppoi:;ite the cab of his 
truck (R.. p. 76). A.t this time the oil truck and the lumber 
truck were ~o close upon each other that the green sedan 
could not pass between the two trucks and g-et back on its 
right-hand side of the highway (~., p. 101) so the green sedan 
passed the oil truck on the South side of the highway at Main 
Street. forcing the oil truck to cut to its left, or the North 
side of the hfo:hway (R., pp. 76, 101). The oil trnck kept on 
coming and Elmer Hall, observing· the peril, put on brakes, 
and when t.he oil truck turned to its North, he, realizing that a 
head-on collision wRs imminent, turned his truck to the left or 
to the South side of the hhrhway to get out of the way of the 
oncoming· oil truck (R., p. 79), and the oil truck came into him 
sfrikfo!!.· the lumber truck just hepind the cab (R., p. 79). 
The collision wa~ of such force as practically to bend the 
lumber truck in a right angle, and demolish the front of the 

oil truck. 
8"" • As a result of tllis accident tlrn driver of the oil truck, 

Erwin Nolan Hall, wa_s killed; William Smith was seri­
ous 1 v injured, and }Jlmer Hall was badly hurt. 

The brakes on the tractor were regular Ford brakes as it 
came equipped. The brakes on the trailer were Bendix Air 
Brakes (R., pp. 63, 200), and the most popular brake on the 
market (R., p. 1.33). The brakes on the tractor and traile1 
were kept up and adjusted by mec.hanics at Chuckatuck, Vir­
ginia (R.., pp. 68, 69, 75), and the truck had been inspected 
bv State Officers and Inspection Ta~: was upon same (R., pp. 
75, 200). When applied by the driver the brakes on the 
trailer and rear wheels of the tractor took at the same time, 
equally, and with the same tension (R., pp. 68, 70). There 
was no evidence that tl1e brakes were not in good operating con­
dition, nor that they pu11ed to one side more than the other, nor 
that the foot pedal had to be pushed too far before they took, 
nor that they were inadequate in size or braking power, nor 
was there any evidence that they were not adjusted in ae­
cordance with the Statute providing l1ow they should be ad­
justed. The!e was evidence that the brakes were in operation 

.--
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on tbe trailer at the time of the accident and had not been 
cnt off (R.. p. 67). 

The accident happened on a straight highway. There was 
no evidencP. t11at E·lmer Rall wns not maintaining a re,ason­
able lookout ahead of him when meeting- the oncomhlg oil 
truck. The>Saunders truck was equipped with a rear vision 
mirror, and the driver did not see the overtaking green sedan 
nntil it came up beside the cab of the log truck. The green 

sedan did not blow its born. 
9" •Mary H. Rall. the widow of Erwin Nolan Hall. de-

ceased, accepted ,v orkmen 's Compensation Benefit, and 
the Indemnity Insurance Company of North America brought 
snjt in her name against W. G. SaunderR as principal and 
William Smith as sPrvant. William Smith :filed cross-elaim 
alleging personal injuries a.nd W. G. Saunders filed cross­
().Jaims alleging property damage, and the notice of motion 
and cross-claims werP- heard before a jury in the Circuit Court 
of Norfolk County, resulting in a verdict for $10,000.00 in 
favor of Mary H. Hall, Administratrix, v. W. G. Saunders 
on the notice of motion, but did not find a verdict for or 
a&"ainst William Smith 01· W. G. Saunders on t.heir cross­
claims. 

Whereupon, the defendant, W. G. Saunders, moved the 
Court to ~et aside the verdict of the jury and enter judgment 
for the defendant W. G. Saunders, and, if denied, to set aside 
the verdict' and grant him a new trial, and the defendant, 
William Smith, moved the Court to set aside the verdict and 
award him a new trial, all motions being on the grounds that 
the verdict was contrary to the law and the evidence, and 
that the Conrt had erred in refusing to grant certain instruc­
tions offered by the defendants, and had erred in granting 
improper instructions for the plaintiff, and had erred in re­
fusing to admit evidence offered by the defendants. The 
Court overruled all of the motions of the defendants and 
entered judgment for the plaintiff against W. G. Saunders, 
to which act.ion of the Court the defendant excepted. Later 
the Court by order entered nunc pro i'umc, entered judgment 
for the plaintiff on th.e cross-claims of the defendants Wil­
liam Smith and W. G. Saunders, to which action of the Court 
the defendant excepted. 

10* • ASSIGNMENT OF ERROR NUMBER I. 

The Court erred in granting any and all instructions for 
the plaintiff, and in refusing to set aside the verdict of the 
jury on the grounds that the same was contrary to law and 
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the evidence and to enter judgment for tl1e defendant W. G. 
Smmders. 

The Court erred in granting· any of the instructions offered 
by the plaintiff on the ~rounds that there were no facts or 
evidence in tlrn record upon wllich the instructions could be 
hased, as will be- shown from a discussion of the evidence. 

That the evidence does not justify the g-ranting· of any of 
tlic instructions and tlrnt the verdict should be set aside and 
judirment entered for the defendant, 1.V. G. S:mnders, is con­
clmdvely shown by the 1·ec.ord. 

Tl1e plaintiff introduced one ,vmiam Taylor. who, at the 
time of tl1e accident., was walking· "\Vest along- the South side 
of the highway (R.., p. 101) with llis back to the log· truck and 
facing the oncoming oil truck. He saw the oil truck approach­
ing· him on tl1e South si<le of the road (R., p. 101) and heard 
the flashing of a motor behind llim aud looked back over his 
shoulder and sa,v the Jog- truck headed East on the North 
side of the road and at tl;-e same time saw a green s<:.~dan pull 
eut from behind the log truck to pass it (R., p. 101) ; tliat tlrn 
~-reen sedan began to pass when it reached where he was 
(R., p. 101) and the g-rcen sedan was going· at a rapid rate 
of speed and passed the Jog truck (R., p. 101). The log truek 
and the oil truck were so clos(l to each other the green sedan 
could not cut between them and ~et back on t.l1e rig·ht-hancl· 
side of the road so it. stay~d on the left or South Ride of the 
road (R., p. 101) and passed the oil truck on the South side 

of the hhdnva.y at :Main Street. 
11 * * At this time the oil truck turned to the North side 

of the hig]nvay and over1 the cente1· line of the highway 
(R .• pp. 101, 106) and continued on. Taylor looked back and 
sB.w that the log truck had applied brakes and was gradually 
creeping oYer or skidding towards him on the Routh side 
of tbe highway and he Jumped a.cross the ditch (R., p. 101), 
and the trucks collidr.d on thP South side of the road knocking 
the oil truck into the ditch at a point 35 or 40 feet East of 
Main Street. 

Elmer Hall. the only other eyewitness, testified that he 
was driving· between 25 and 30 miles per hour and was me.et­
ing the oil truck (R., p. 75) ; that a cai· came o-g.t from behind 
him at a fast rate of speed without blowing or ~dving any 
signal (R., p. 76) ; that he saw the g-reen sedan when it came 
up with the cab of his truck (R., p. 76) ; tliat his truck and the 
oil truck were too close tog-ether to permit the green sedan 
to go through between the two trucks (R., p. 76) ; tl1at the 
green sedan passed him and was meeting the oil truck head- -
on, both being on the South side of the concrete hig·hway 
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(R., p. 76) ; that he put on brakes (R., p. 118); that the green 
sedan pulled over to its left, with one side of the di.rt and one 
side on the concretP. and passed to the right of the oil truck 
and on the South sip.e of the highway (R., p. 78); tha.t this 
caused the oil truck to cut to tlie North side of the highway 
in front of him (R., pp. 77, 78); and he cut to the left to 
trv to follow the passenger car and avoid a head-on collision 
(R .• p. 79); that had he held his course a head-on collision 
would have been bonnd to occur (R., p. 79); that after he 
turned to the left side of the hig-hway, the oil truck turned 
back to the right into him and collided, striking his truck be-

hind the cab (R., p. 84). 
12* •Elmer Hall testified, at Pa~·e 79 of the Record, as 

follows: 

'' Q. And you at.tempted to go to your left, did you 7 
"A. Yes, sir, I went to the left. I wasn't going to stay 

there and see that man' kill-· 
"Q. WhaU 
'' A. I wa~n 't going to stay there and see that truck run 

strai~ht over top of me. 
-,,Q. Well, now, when it llit your truck, Elmer, where did 

it hit? 
"A. Just behind the cab. 
''Q. Did it hit it with any force or hit it easy? 
'' A. Hit it with rfo:ht Q;ood force. Carrie<l me clean across 

the road after it hit me. .Tust bent me up. That is all I 
know. 

"Q. Knocked you unconscious f 
"A. Yes, sir." 

William Taylor ,\:as walking· along· the l1ighway with his 
back to the oil truck and has contradfoted his own statement 
in a number of instances. He says be was walking along the 
road and was 75 yards from his home when l1e saw the oil truck 
and heard the flashing of a motor behind him (R., p .. 101). 
His home is on the Southwest corner of Main Street and the 
King's Highway (R., p. 122), and Main Street was only 35 
feet widP (R .• p. 109), which put him approximately 62 yards 
East of the Southeast corner of Main Street, yet he testifies 
that lie was at the point of the accident, 35 to 40 feet East 
of }fain Street (R., p. 109), and jumped across thtl ditch to 
keep from being hit (R., pp. 102, 108). That is, he walked 
::mproximately 50 yards in approximately less than 3 seconds 
time. 
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13* *If Taylor was 62 yards from the Southeast corner of 
Main .Street and the two trucks were 75. yards apart at 

the time he saw the green sedan attempting to pass the log 
truck, and, further, t]1at the green sedan pa:;;sed the oil track 
at Main Street and the accident oe-011rred 35 or 40 feet East 
of Main Street and behind him, then the following situation 
would have had to have happened: 

(1) The accident would have been bound to have hap­
pened in front of William Taylor instead of behind him. 

(2) The lumber truck cou]d not have been over 14 or 15 
yards behind William Taylor at the time the green sedan at­
tempted to pass, making the green sedan travel at such a 
terrific speed that after it passed the lumber truck it went 
to Main Street., over 62 yards, and the oil truck then came 
from Ma.in Street to where William Taylor was, approxi­
mately 62 yards, while the lumber truck was traveling ap­
proximately a distance of 14 to 15 yards. 

In contradiction to this he again says he was 35 feet from 
thP. Southeast corner of Main Street when the accident oc­
curred a.nd tha.t the lumber truck came up behind him and he 
looked behind him and saw it creeping over or skidding to­
wards him and he jumped into the ditch to keep from being 
bit. 

In one place Taylor says the green sedan and the lumber 
· truck beg·an to pass when they had reached wh~re he was (R., 

p. 101). If the sedan clidn '.t pass until it reached where he 
was, then the nccident would have happened down the road 
in front of him. In contradiction to this he testifies, fur­
ther, that the lumber truck was behind him at all times until 

tl1e accident occurred. 
14* ·The testimony of William Taylor is so self-contra-

dictory an<l confused that no clear-cut conception can 
bP. gathered from it as to how the accident occurred.' He tes­
tiiied that after the accident all wheels of the oil truck and 
trailer were off the concrete and that the green sedan passed 
on the shoulder at Main Street (R.,-p. 121). His testimony 
is impeached by the pictures taken immediately after the 
accident as to whether, or not, the trailer wheels of the oil 
truck were on the shoulder. The pictures show conclusively 
that the oil truck trailer wheels were all on the concrete 
llig·hway and the truck was diag·onally across the road. 

Mr. Perry Williams. a State Highway Officer, testified that 
the right-hand trailer wheel of the oil truck was at least 18 
inches or 2 feet on the concrete (R., p. 192). 

Taylor told Mr. J. C. Harris that the green car was not 
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on the shoulder lmt passed thC' oil truck when only one side 
of the car was on the shoulder and one Ride on the concrete 
(R.. p. 153). He told Dr. Ferebee, the Coroner of Norfolk 
County, that me green sedan went bet.ween the two trucks 
(R., pp. lW, 179) and that tlle green sedan and the oil trnck: 
were going in the same direction (It, p. 178). He told Of­
ficer Williams first that tl1e green sedan passed between 
the two· trucks, and, later, fold Mm th::Jt it passed to the left 
of the oil truck (R., p. 194). In Taylor's testimony he says 
that in the excitement and in the position he was in, he does 
not know how far the oil truck went over on the N ortb side 
of the hig-hway (R., p. 106). 

Even if Taylor's testimony, which is contradictory, renug·­
nant, incredible a.nd impeached, is to be believed, the follow­
ing undisputed testimony iR µresented by the testimony of 
·wmiam ':I1aylor and Elmer Hall: 

The green sedan, traveling at a far;;t rate of spP.ed, 
15* -epulled out from behind the lumber truck wit.l1out blow-

ing its horn and attempted to pass the lumber truck 
when the lumber truck and the oil truck, two seven-feet wide 
vehicles, were too close to each other to permit the green 
sedan to cut traffic, and so close to each other that all three 
d1~ivers had to, and did, aet in the emer,gency created by the 
sole gToss negligence of t]1e driver of the green sedan; the 
green sedan turning to its left instead of to its rig·ht; the oil 
truck turning to its left instead of keeping a stra.ight course 
or turning to its rig·ht, and the lumber truck turning· to its 
left by necessity to avoid a head-on collision, the width of the 
two trucks taking up all of the surface of the wet and slippery 
sixteen-feet hip:hway, except two feet, and under the adverse 
weather condition of a drizzling rain. 

Elmer Hall, the driver of the lumber truck, dicl not see 
the green sedan approac11ing· him from the rear until it was 
even with his cab. Elmer Hall put on brakes and the green 
sedan being unable to get between the two trucks because 
they were too close to Pac.h other, continued on its left-hand 
side of the highway and p~i;;sed t.be oil truck at Main Street 
35 to 40 feet from the point of collision. When the oil truck 
cut to its left or North side of the highway, the lumber truck 
was West of the point of accident and tried to get to the left 
side of the highway because the oil truck was coming head­
on towards him on the North side of tl1e road. The oil truck 
kept on coming and the trucks collided, knocking the lumber 
truck into the ditch on the South side of the highway. 

It is, therefore, perfectly apparent and not contradicted 
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that this accident was caused through the gross neg·ligence 
and carelessness of the driver of the green car in attempt­

inµ; to cut traffic when it eoulcl not be done; that *Elmer 
16~ Han did wha.t a. normal person would have done, get 

out of the way, if possible, of a truck that carries gaso­
line, and upon that reasonable men not predominated by 
sympathy could not diffe1~ . 
. It is c1e8r from the evidence that a.t the time when the 

driver of the p;reen sedan pu1led out to pass, the lumber 
truck was driving at a reasonable speed well under the speed 
limit and on its side of the road, and when the green sedan 
was observed bv the driver of t11e lumber truck and as soon as 
tlrn mind and n1uscles could react he put on brakes, and whe11 
he saw the oil truck e.ut towards him a.nd creating another 
or additional emergency, -he cut to the left; that it was first 
the a.ct of the driver of the g-reen sedan and then the act. of 
the driver of the oil truck that imperiled Elmer Hall, both 
occurring before he turned to the left and away from the oil 
truck that waR l1eaded to him. 

It is further clear from the undisputed fac.ts that of the 
drivers of the two trucks, the driver of the oil truck had the 
opportunity of first seeing· the movement of the green sedan 
when it came out from behind the lumber truck; that the 
driver of t.he oil truck had a better opportunity to avoid a 
collision with the green sedan by turning to the rig·ht instead 
of the left, and tha.t the. driver of the lumber truck never 
turned or started to his left until after he and William Taylor 
botl1 liad observed. the oil truck cutting towards the North 
8ide of t11e hhdnvay. If, under the circumstances, it could 
bP. said that Elmer Hall was guilty of neg·ligence, the driver 
of the oil truck was g·uilty of negligence, .and if tlie driver of 
the oil truck was guilty of no negligence, then certainly .Elmer 
Hall was guilty of none. If it was not neglig·enoe for the 

driver of the oil truck to cut to the left in front of Elmer 
17* Hall, *certainly it ,vas not negligence for Elmer Hall 

to cut to t.he left and away from a large truck with a 
tank on it used to lrnul gasoline. 

At the time the p:reen sedan pulled out from behind the 
lumber t.ruck, the oil truck a;nd the lumbe~ truck were, ac­
cording to Taylor, not to exceed 75 yards apart, and were 
of necessity much closer wl1en the green sedan came up by the 
cab of the log truck. According to Elmer Hall, when the 
oi] truck turned to the North side of the highway the hrn 
trucks were about 60 feet apart. From the evidence the oil 
truck and the lumber truck were making at least 25 to 30 miles 
per hour, and were closing in the gap between them at the 
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combined rate of between 72 to 88 feet a second. 'The ref ore, 
from the time the green Redan pass~d the lmnber truck to 
the time of the collision, less than 3 second elapsed. 

It is earnestly contended that the best, fas test thinking, 
fasting acting and most capable driver, much less a.n or­
dinary and reasonable person, could not have, in the exer­
cise of the highest diligence, so handled these large, long 
and wide trucks on such a narrow, wet and slippery surface, 
in such a short time and space, as to avoid the consequences 
of the admittedly gross negligence of the driver of the green 
sedan. 

• ARGUMENT ON AUTHORITY. 

The law is well sett.led in Virginia that in emergency cases 
the test is not was his judgment at fault, but does his con­
duct indicate that he failed to use ordinary prudence under 
the circumstances, a.t the time, as be conceived them. Extraor­
dinary carP. is not required in Ruch a case and the ocnduct 
of the injured party is not to be measured by that of the 
highly cautious. The law does not require of him all the 
presence of mind and care of an ordinarily prudent person 
under ordinary circumstances, but makes. allowance for the 
reaction of nerves and muscles. a.nd when one acts in an emer­
g-ency he is not guilty of negligence if his acts were such 
that it cannot reasonably be said that a man of ordinary 
prudence mig·ht lm.ve acted as the one confronted with the 
emergency. 

The above principles are so firmly embedded in our la:w 
that it needs no citations. 

To hold Elmer Hall guilty of negligence would be to hold 
that a normal person confronted with a head-on collision 
with a large truck used for the purpose of hauling gasoline 
would not shrink from the danger and turn left to avoid it 
as a matter of self-preservation. 

In the case of ,Greyhound Lines, Incorporated, v. Noller, 
36 Fed. (2nd) 445, the facts were as follows: 

An Oakland car was parked partially on the eighteen-feet 
concrete highway, headed East and on the South side of the 
road. The plaintiff was driving- West on the North side of 
the hig-hway, and the defendant's bus was proceeding East 
on the South side of the highway, when a Chrysler car which 
was foIIowing the bus, passed the bus, cut ahead of it and 

stopped suddenly behind the parked car. The bus was 
19* going: *25 to 30 miles per hour and turned left to avoid 

· a collision with the Chrysler automobile, and in doing so 
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ran into the· oncoming car of the plaintiff. Th~re was a judg­
ment for $6,750.00 in favor of the plaintiff, which judgment 
was reverRed on appeal, and judgment entered for the de­
fendant. Held, There was no negligence on the part of the 
defendant. 

In delivering- the opinion of the Court, Page, Circuit Judge, 
says as follows: 

"Where one who is not otherwise at fault is confronted 
by an emergency, such as here shown, he is not guilty of neg­
ligence, even though a deliberate judgment might have shown 
a better and safer course. Davis v. Chicago R. I.~ P. Ry Oo. 
(C. C. A.), 159 F. 10, 11, 16 L. R. A. (N. S.) 424. It is not' 
denied that the physical conditions show that there was less 
probability of an accident in the course taken by the driver 
in tl1e emergency." 

''We are of opinion that there was no evid.ence of appel­
lant's negligence that justified submission of the case to the 
jury. Plea.sants v. Fant, 22 Wall. 116, 22 L. Ed. 780; Inte.~­
national Text-Book Co. v. Heartt (4:th C. C. A.)., 136 F. 129, 
1:.l3. The judgment is reversed." 

This case is of further interest· in that it holds that testi­
mony such a.R William Taylor's is worthle~g _ 

· The Court further says: 

'' Such testimony is worthless as evidence on which to base 
the speed of the cars or _their location and their relative 
positions preceding and at the time of the accident.'' 

It was plainly the duty of the Court to set aside the ver­
dict and enter judgment for the defendant, W. G. Saunders, 
on tlie notice of motion, pursuant to Section 6215 and Section 

63lh1, of the Code of Virginia. _ 
20* *In the case of Meade v. Saunders, 151 Va. 636, Mc-

Lemore, Justice, delivering the opinion of the Court, 
says: 

'' Where it ca.n be seen from the evidence as a whole that 
the verdict has recorded a finding in plain. deviation from 
ri~·~t and justice, the court may, indeed should, set it aside.,,. 

In the ease of Yanago v . .Aet1ia Insurance Company, 164 
Va. 258, Holt, Justice, delivering the opinion of the Court, 
says: 
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"In Bra.c;well v. Yirginia Elec. <t P. Co., 162 Ya. 27, 173 S. 
E·. 365·, 369, it is said: 'We have frequently had occasion to 
consider Code, section 6363. The jury's verdict may be set 
aside when "it appears from the evidC'nce tllat such judgment 

· is plainly wrong or wit]10ut eviclen<::e to support it."_ '1:lrn.t 
is to say, it :mn.y be set aside for either of two reasons; it may 
be set aside when it fa without evidenee to support. -it, and-it 
may be set a:side when it is plainly wrong even if it is sup­
port.eel by some evidence.' To tl1e same effect see Norfolk 
Sn. R. Co. v. Ilnd,qins, 150 Va. 219, 142 S. E. 409; Meade v. 
Sa,itnders, 151 Va. 636, 144 S. E. 711." 

ASSIGNMENT OF ERROR NUMBER II. 

The Court crrecl in refusing-- to set aside the verdict of the 
jury and award \Vil1inm Smith a new trial on the g-round 
that the jury has never passed upon the cross-claim of Wil­
liam Smith, and the verdict is not responsive to the issues. 

The record shows that the jury found only one verdict, 
that verdict being for Mary H. Hall agaim;t the defendant 
W. G. Saunders (R., p. 418). There was no finding whatso­

ever _by the jury on the cross-claim of William Smith. 
21 * *The record further shows that on the 17th dav of 

,July, 1939 (R., p. 418), the Court entered only one ji-tdp:­
ment in the case and that being for Marv H. Hall, Adminis­
tratrix, a:2,·ainst W. G. Saunders. The Court took no cogni­
zance of the ·wmiam Smith cross-claim. On the 14th cla:v of 
August, 1939, the Court entered an order nimc vro time 'gi.v­
ing judgment against the defendants, ·wmiam Smith and ,v. 
G. Saunders, on their respective cross-claims. 

It is earnestly submitted that the Court has no power to 
enter judg·ment on the cross-claim of ·wmiam Smith until 
and after it has been properly adjudicated by the jury, and 
that the jury, not having returned a verdict on the cross­
claim, and the jury's verdict not being responsive to the is­
sues in the case, thc.~ defendant William Smith should be 
granted a new trial on his cross-claim. 

ASSIGNMENT OF ERROR NUMBER III. 

a. The. ,Court erred in gTanting· plaintiff's Instructions 
A, B, C, D, I, K, and L, over objection and exception of the 
defendants, in so far as these instructions ref er .to the in­
adequacy of the brakes on the truck and trailer of ,v. G. 
Saunders or their adjustment or mecha.nicar condition. 
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There was no dispute in regard to the brakes on the tractor 
of the lumber truck, which was a regular Ford tractor with 
regular Ford equipment. The only contention made by the 
plaintiff was regarding the brakes on the trailer, and the un­
disputed evidence tegarding the trailer brakes was as fol­
lows: 

22* *The trailer was an International Trailer that was 
boup;ht from Sol Abraham. Tl1ere is no evidence in the 

record as to its actual or rated carryhig capacity, and was 
equipped with regular Bendix air brakes (R., pp. 63, 200). 
The Bendix brake is the mo~t popular brake sold and. ·if prop­
erly adjusted is as good a brake as one could get (R., p. 133). 
These brakes on the truck and trailer were kept up by two 
mechanics who resided a.t. Chuckatuck, Mr. Spady and Mr. 
Byrd, and the brakes were adjusted by them (R., pp. 68, 69, 
75), and the truck bud been properly inspected by State Of­
ficers, and an inspection ta.g was upon same (R., pp. 75, 200). 

The brakes on the trailer were connected to the brake pedal 
of the tractor · and were engaged simultaneously with the 
brakes of the tractor by pushing down on the foot pedal in the 
cab (R., p. 65). There was a hut.ton on the dash of the traetor 
which could cut on or off the brakes of the trailer (R., p. 65) 
and when applied the brakes of the rea.r wheels· of the· trac­
tor and trailer both took at the same time, equally, and with 
the same tension (R., pp. 68, 70). They were adjusted the 
same for a light load as for a heavy load (R., p. 71) and were 
adjusted in this manner by the mechanics (R., pp. 68, 6-9, 75). 
At the time of the accident the brakes on the trailer were in 
opP.ration (R., p. 67). 

The plaintiff introduc(ld as a witness H. E. Nichols, a me"' 
chanic who never saw or drove the Saunders' truck, and does 
not know how tho brake8 were adjusted or anything about it 
(R., p. 137) and could not tell from the pictures what. kind 
of braking equipment the truck and trailer had on them. He 
testified that out of one hundred per cent or the entire brak­
ing power of the tractor and trailer, fifty /to fifty-five per 
cent of the braking power i:::honld be on tl1e trailer when 
loaded (R., p. 1.25) (pmely a test only to be made on a me-

chanical braking macl1ine), and tl1at as you come for-
23* ward from the trailer the *braking power should be 

reduced; that wl1Cn the trailer ,vas lightly loaded the 
tension on the trailer brakes should be reduced according to 
the load (R., p. 125) (he did not. give the proportion of brak­
ing power to weight involved), and if the trailer was empty 
he knew of a practice among· operators of cutting· the brakes 
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entirely off on the trailer (R., p. 130); that if the trailer brakes 
were adjusted the same with a. heavy load as ·a light load 
and the brakes were applied on a wet surface, the trailer 
would have a tendency to jack-knife (R., p. 129); that some 
trailers had an instrument connected to t]1e clash of the trac­
tor wherebv the vacuum of the brakes could be reduced ac­
cording to the load, but few people would pay the price (R., 
p. 130); that the Bendix brakes were the most popular brakes -
put on tractors and his firm sold them; that if the brakes had 
been adjusted by mechanics and inspected by a licensed in­
spector the trailer had proper brakes except for the chance 
of human error (R., p. 134) ; that from the operator's· stand­
point you tested brakes by the way they felt by applying the 
pedal (R., p. 136), and that i:r they seemed to be worldng all 
rig-ht he, as a mechanic, would do nothing to them (R., p. 
137). 

From the testimony of Nic]1o]s, the only thing that Elmer 
Hall did not do was to follow a practice tl1at Nichols had 
heard of, of cutting al] brakes off the trailer when he re­
turned with his empty truck, which means to take all brakes 
off the t.railer the same as if it were never equipped with 
brakes, alJ of which is contrary to the law of Yir~inia. 

Yet. in view of the total lack of all evidence of any neg­
ligence on the part of ,v. G. Saunders, the owner of the truck, 
and Ebner Hall. the driver of the truck, in respec.t to any 
duty they owed the plaintiff, and tbe lack of evidence as to 

the inadcquacv of the brakes, whetl1er or not they 
24* were in *workin~; order or in proper adjustment ac-

corclii1g to the Statute, the Court, at the request of the 
plaintiff. granted Rix ( 6) instructions on the question of 
brakes and the duty of the owner and driver, over the objec­
tion and exception of the defendants. These instructions are 
as follows: InRtruction A, ( R., p. 392) ; Instruction B (R., 
p. 393); Instruction C (R., p. 394); Instruction I (R., p. 400); 
Instruction K (R., p. 401), and Instruction L (R., p. 404). 

The law wit.h ref ere nee to the adequacy of brakes and their 
adjustment is covered by Statute in Virginia. 

Section 2154 (109), Parag-raph (c), Sub-section First, of 
the Code of Virginia, is as follows: 

"Driving a. vehicle 4 * • with inadequate or improperly 
ndjusted brakes." 

Seetion 2154 (146), of the Code of Virginia, in dealing 
with the adequacv of the brakes and the maintenance of the 
brakes, provides as follows : 
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. "(a) Every motor vehicle when operated upon a hig-h­
way shall be equipped with brakes adequate to control the 
movementR of and to stop sucl1 vehicle or vehicles, and such 
brakes shall be maintained in g-ood working order and shall 
conform· to reg11lations provided in this section. 

• * * 

" ( d) Motor trucks and tractor-trucks with semi-trailers 
attachPd, shall be capable of stopping on a dry, hard, approxi­
mately level hi~hway free from loose material at a speed of 
twenty (20) miles per hour within the following distances: 
thirty feet with both hand and service· brake applied simul­
taneously and fifty feet when either is app1ied separately, 
except that vehicles maintained and operated permanently 
for the transportation of property and which were registered 
in this or any other State or district prior to ,August, nine­
teen hundred and twenty-nine, shall be capable of stopping 

on a dry, bard, approximately level highway free from 
25* loose *material at a sped of twenty (20) miles per hour 
· within a distance of fifty (50) feet with both hand and 
service brake applied simultaneously and within a distance 
of seventy-five (75) foet with either applied separately. 

" ( e) Every sr.mi-trail<?r or trailer or separate vehicle at. 
tacbed hv a d1·aw bar, chain or coupling· to a towing vehicle 
and having a rated and/or actual carrying; capacity of two 
tons, or more shall be equipped witl1 brakes controlled or 
operated by the driver of the towing vehicle, wl1ich shall con­
form to the specifications set forth in subsection ( d) of this 
section and. shall he of a type approved by the director.'' 

The Statutes above cited deal with thr_ee phases or points 
involving- brakes. (1) The adequacy of the brakes. (2) 
l\faintaining of the brakes in good working order. (3) The 
proper adjustment of the brakes. 

(1) The adequacy of the brakes means, of course, the me-
. chanical equipment such as the bands, drums, linings, pedals, 

rods, etc., and the size and braking power. The adequacy 
of the brakes in the ca~e at bar means whether1 or not. the 
brakes as manufactured by the ·Ford Motor Company and 
the Bendix Air Brake Company were adequate for the ve­
hicle upon which they were installed. 

(2) The maintenance in good working order means that 
the brakes and the parts thereof will, through proper care, 
reasonably respond to the driver's efforts in putting them on 
and releasing them. 
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26* * (3) Proper acljustment means tbat the brakes shall, 
in the exercise of ordinary nnd reasonable care, be so 

adjusted as to conform to the requirementR ·of the Statute in 
reference to the rate of de-celeration required. · 

From a careful reading of the StatuteR and the evidence 
one is convinced that the above instructions are contrarv to 
the law and the evidence, and without evidPnce to support 
them, and should not have been g-iven over the objection and 
exception of the defendants, as shown by the record. 

These instructions were highly ·prejudicial and erroneous 
for the following reasons : 

1. They deal -with the adequacy of the braI{es on the frnck 
or -tractor. The brakes on the tractor were not. in questfon. 
There was no evidence regarding the inadequacy · of tbe 
brakes on the Ford tl'actor as equipped by the Ford T\fQtor 
Company. 

2. ·These instructions told the jurv that the brakes on the 
tractor should have been properly adjusted. There was no 
evidence that the brakes on t.be tractor were improperly ad~ 
justed, and the test is not whether the brakes were properly 
adjusted without saying- more. but is whether the brakes were 
properly adjusted in accordance with the requirements of the 

· Statute above set out. 
3. The Court instructed tl1e jury tl1e brakes on the trac­

tor or truc.k should be maintained in safe adjustment and 
operating condition. There is no evidence that the brakes 
on the tractor were ummfe or that anything was wrong· with 
them. R.nd it is manifest, therefore, that this is an erroneous 
interpretation of the law and Statutes. The Statute does not 

require it and there is no way to make the opernting 
27• condition ~and adjustment of brakes safe under all 

hazards and circumstances. Tl1e Statute clearlv fixes 
the method of adjustment: and operating condition by ·saying 
thP- brakes shall be maintained in good working order, not 
safe working order, and that they shall be capable of stopping 
the truck and trailer wit1tln a. givell' distance at a given speed. 

4. These instructions tell the jury that they can find for 
the plaintiff if they believe the accident was cansed 8nlcl11 
by defective adjustment of the brakes on tbe tractor, if any. 
The Court has taken the position that there was sufficient 
evidence in the case for a jury to find that the brakes on the 
tractor· were defectively adjusted and that the defective ad­
justment was the sole cause of thiR accident, and in view of the 
evidence of the g-ross negligence of t.he driver of the green 
sedan, in vtew of the uncontradicted evidf'nce that the driver 
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of the oil truck turned to the North side of the highway, and 
in view of the emergency in which Elmer Hall acted, and with­
out there being the slightest evidence in the record on the ques­
tion of the adjustment of the brakes on the tractor, and highly 
to the prejudice of the defendants, the .Court further said, 
in effect, that the jury eould find for the plaintiff ~n the 
ground that the brakes on the tractor were defectively ad­
justed and solely caused the accident, if any, ·if any meaning 
if there were no brakes at all on the tractor. The evidence. 
i:;hows there were brakes on the tractor and came as regularly 
equipped and were not defectively adjusted,· buf properly 

maintained and adjusted. · 
2s• •5. The Court instructed the jury in. reference to 'the 

adequacy of the brakes on the trailer. The brakes were 
Bendix Air Brakes and there was no evidence of their in-
· adequacy. 

6. The Court instructed the jury that the brakes· on the 
trailer should be properly adjusted. There' is· no evidence 
that the brakes on the trailer were not adjusted hi accord­
ance with the Statute and no evidence of improper adjust~ 
merit. • 

7. The Court instructed the jury that the brakes on the 
trailer should be maintained in safe adjustment ·arid operat­
ing condition, which is erroneous :for the· saine reasons as­
signed against the Court instructing· the· jury. on the safe 
adjustment and operating condition of the brakes· on· the 
tractor. · 

.8. The ,Court in instructing the jury took the. position that 
there W<t.s ~mfficient evidence in the case to justifv the jury 
in finding tl1at the brakes were defectively adju~e~ on the 
trailer. and that this defective adjustment solely caused the 
accident, if thei·e were a.ny brakes on the trailer. This was 
clearly erroneous for the same reaRons assigned against a 
like instruction wit]1 referc>nce to the brakes on the tractor.·. 

9. All of the instructions cover all of the brakes on the 
tractor and trailer. and cover the emergency 'brakes on the 
tract.or as well as the foot brakes on the tractor, and there 
was no evidence !)I' a.ny question about the emergency brakes. 

10. ThA Court assumed i:mfficient evidence in the record 
to instruet the jury on· the defective adjustment of. the brakes 
on. the truck or trailer, causing the lumber truck and trailer 
to turn suddenly across the highway in front of the oil truck. 

This was an error not only for the reasons •above as-
29• signed and discussed, but there was no evidence that .the 

truck or trailer turned suddenly across the highway iu 
front of the oil truck. William Taylor says ~he lumber truck 
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was sliding and gradually creeping over to the South (R., p. 
101). · 

11. The Court instructed the jury that it was the duty of 
the servant, Elmer Hall, to equip the owner's (W. G. Saun­
ders') truck and trailer with adequate brakes, and this was 
a continuing duty. This is the first time we have ever heard 
the rule announced that the servant must equip his master's 
·vehicle with adequate brakes. 

1.2. There is no evidence in the record that this trailer had 
·a rated or actual carrying capacity of two (2) tons or mgre 
·and required under the Statute to be equipped with brakes. 

13 Had there been proof that the trailer was one re­
,guired to have brakes,· then, in accordance with Section ( d) 
of the above Act, the adequacy of the brakes, combined with 

_ .the working order and the adjustment, should have been 
ca-pable of stopping the vehicle on dry, hard, approximately 
level highway free from loose material a.t a speed of proxi­
mately twenty (20) miles an hour within fifty (50) feet .. There 
is no evidence and no tests have been made showing that the 
.brakes on this equipment were not capaole of doing what 
the law required~ There is no evidence that the brakes -did 
not conform to this Statute ·in any respect, ·in fact, there has 
been no investigation of any kind made of the brakes and in 
the absence of subh evidence where the brakes have been 
maintained by m·echanics;properly inspected by State Officers, 
and: pulled evenly and uniformly and took at the same time, 

the presumption is that the brakes were in good order. 
30• •14. The ;Court Prrcd in· ·assuming· that the trailer 

. skidded acrosR the road and jack-knifed, ·and that it was 
/due to defective brakes. William Taylor did not say-that the 
trailer jack-knifed; Elmer Hall deniPd that the trailer jack­
knifed. and t.he pictures_ introduced in evidence show cleadiV 
that the blow of the oil truck bent the trailer and tractor at 
right angles. 
· 15. If the truck skidded on a wet and slippery highway 

in an emergency when -brakes were applied, it is not evidence 
of inadequate or improperly a:djusted · brakes according to 
the Statute. 

- 16. The Court told the jury it- was the duty of Elmer Hall 
to put on brakes, assuming, perhaps, that there was evidence 
he did not put on brakes. All of the evidence· shows- that 
be· did put on brakes. 

17. The Court, on the basis of the testimony of Mr. Nfohols, 
practically instructed the jury that this truck should have 
been equipped with a mechanical device to regulate the 
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. : ':-

vacuum in accordance with the load carried, such a ~eviee 
not being required by Virginia law. . . · _ . 

18. The difference between the testimony of Elmer Ha~ 
and the testimony of Nichols can h_e summed up a..cf 'f ollo:ws: 
Nichols said on a lig·ht load or no . load t~ere is a: ~tic~ 

. of pushing a button, taking all the -~r.aking powe1H)ff' of __ the 
trailer wheels. Elmer :Hall testi:fi~g::he did not·do. thi~,;, ,that 
the braking power' of the trailer! was on .. at the-- time ijf · th~· . 

· accident. . · . _ ,t~';'. · · - ... • · · • ,,:- : 

31 • •19. It. is earnestly:·contende_d· tbf\~ if ~e tr~er~t~s· 
one reqmred to h_ave:· ·br,akes, 1t wo~ld have. ~ee.n ~o~­

trary to the true int~nt and spirit of th~-A~~ J;eg~rding pra~~-' 
to·h~ve operatedJ.h1s truck upon the highway wit;h .tqe bi:_~kes 
entirely eut off, which would have meant th:at the_ tra!ler ha4 
no brakes -upon it at all. It was)1j~.duty .if .brakes ~er~ re::-.­
.quired, to have brak-0s on the traile.r so t]iat tl,ley, along :with 
the brakes upon the tractor, would p~ capabl~~)w!ten actj!}g to­
gether, of stopping t~e vehicle ~ccorcJ.ing to .·S'~t;u._te, 8:nd it 
would ba~e been negligence on his p~_t:t t9 ha_ve cut t~em off 
just as much so .as if he had operat~d th~ .tratler without any 
brakes whatsoever, 01· t.he Emme as if. the trailer was never 
equipped with brakes at. all. · . · · _ · , · _ 

· (20) The Court has-, in effect, told tl1e jury that the brakes 
must be so safe and so mai11.tain.ed.as not t~ permit the.skidding 
of the trailer upQn a. conc1~cte. highway w~en_it is. wet, slippery 
and with water standing upon it and during .a ~:lrizzling ~~izj.. 

(21) It is earnestly .~ubmitted that the Statute in Virginia 
is one of reasonable rare a.nd .interpretation. and ~hat w~ere 
one has purchased good equipment an9 .equipp

1
~d with ade­

quate bra.kes, and has kept the. brakes. maintained and ad­
justed by mechanics, and .the-.vehicle and tr.aile1· has ·been ':in­
sp~cted and passed the State inspection, and when· the brakes 
so operate from the peda,1. as to give to t:b.e. driver the· effe~t 
of the brakes ta.king equally ancl uniformly, the dr~ver and 
. the owne.r are not guilty of negligence. 
\ . 

·.32.. ~ ASSIGNMENT OF ERROR NUMBER II! 

lf; The Court. erred in .granting plaintiff's Instructions -A 
· · and K; over tl1e ob,jection and exception of the defendants, 

for the · reason tha.t these h:istructions required the driver 
of W-. G. Saunders' vehicle to keep and maintain a constant 
lookout to the front- and· rear .Pf s~id vehicle. 

The evidence discloses that at the point 'of accident the 
hig·hway is straight and the view of the drivers of both trucks 
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*as unobstructed; that the driver of the Saunders' truck 
and William Smith, the guest, were not talking and their at-

. tentio.n:.net diverted at the time; that the driver of the Saun­
··ders(-~ek. saw the approaching oil truck and saw the green 
seda)i.· as. it came up beside hi~ cab, the green sedan did not 
blow~ or.- give any signal of its intention to pass; that tl!e 
driver of the .Saunders' truck had a rear vision mirror on the 
truck. 

, Counsel for the plaintiff' did not contend, and cannot con­
tend, that there was any evidence of a failure to maintain 
·a reasonable lookout. Counsel cannot contend, and did not 
contend tha.t Elmer Hall failed to keep a reasonable lookout 
ahead of him. When they offered their instructions on this 
point, they argued and insisted, and had the Court adopt 
:the view that Elmer Hall owed a duty to the plaintiff to main-
tain and keep a constant lookout under the circumstances for 
an overtaking vehicle approt1ching him from the rear (R., 
pp. 251-255). The instructions were granted over the objec-

tion and exception of counsel (R., pp. 253, 255). 
-33• ·The instructions dealing with the question of look-

out are Instruction A (R., p. 392) and Instruction K 
(R., p. 401). The instructions are exactly alike in verbiage 
in so far as they deal with the question of lookout. These 
instructions tell the jury that it was the duty of the driver 
of the Saunders' truck and trailer ~'to keep and maintain a. 
proper lookout", and, further, "that the observance of each 
of the foregoing duties was a continuing duty on the pa1·t of 
the driver of the Saunders' lumber truck." 

It is clear that the duty to maintain a reasonable lookout 
or to exercise ordinary and reasonable care in maintaining· 
a lookout ajiead is a Common Law duty and not a Statutor~i­
duty; that if there had been any evidence of a failure to main­
tain an ordinary and reasonable lookout ahead, this instruc­
tion· would have been clearly wrong in instructing the jury 
that the driver of the lumber truck owed the plaintiff the 
duty to maintain and keep a proper lookout, and that this 
duty was a continuing duty, which ]eft the jury to speculate 
and to fix their own standard of care at such-degree~as they 
desired, and was clearly erroneous. Armstrong v. Rose, 170 
Va. 190, at page 205. 

There was no evidence of a failme to maintain a reaAon­
able lookout ahead, and being none, the Court granted these 
instructions on the theorv that Elmer Hall did not see tl1e 
green sedan come up behind him until it was opposite his c;1h 
when he had a rear vision mirror on the truck, and permitted 
in these instructions, which was the law on the case, counsel 
for the plaintiff to argue to the jury that Elmer Hall, while 



W.· G. Sa~nders, et al., v. Mary H. Hall Adm'x. 23 

·driving and meeting an oncoming truck under the circum­
stances of the case, had to maintain and keep a continuous 

lookout behind him for overtaking vehicles.· 
84 • •Rear vision mirrors are for the purpose of glancing 

to the ~ear before attempting to start, turn out, or move 
from th.e direct line of travel, and are not put on cars ·for the 
'purpose of drivers sitting in the vehicles and constantly·Iook­
"ing int_o them _ an_d tq the rear when they are d~iving on a 
·straight highway and meeting oncoming vehicles. We know 
of no ru~e of law that would cause more highway _accidents 
than the above rule a~nounced by the Court in this case. Wt~ 
earnestiy submit that under the circumstances there was not 
the slightest duty on the part of Elmer Hall lo be· looltlng 
b~hind him. It was his duty to be looking ahead ·of him, and 
it was clearly erroneous and highly prejudicial to the defend-
ants to grant these instructtons. · · 

In the case of .T. H. Dreher v. M. -W. Div·ine, Trading as 
M. W. Divine if Oo., 47 A. L. R. 696, 135 S. E. 29, ·the over~ 
taking vehicle was forced into the ditch by reason of the 
orertake~ vehicle.not yielding the ro~d. The_ Court in regard 
~fu~~~d: _· 

' ' Piatnti~ says it was the absolute duty of the driver o'f 
· the truck, under this provision of the statute,· to know that 
plaintiff's car was approaching from the rear, and "that., if 
he did not hear the signal, it was his duty to hear it, or to 
keep a lookout for approaching· vehicles from the rear, and 
to turn to the right so as to allow plaintiff's car free passage 
on the left, failing in which he should be held liable for all 
damage or injury proximately flowing therefrom. We are 
unable to assent to this interpretation of the statute. We 
cannot· think the legislature intended to require the driver 
of a vehic~e, Janus-like, to keep the same constant lookout 
b~ckward as_ in the range of vision looking ahead. Delfs v. 
D'Llln ... ~hee, 143 Iowa, 881, 122 N. W. 286; Watking v. Byrnes, 
·117 Kan.172, 280 Pac.1048; 8trever v. Woodard, 16()'Iowa, 
832, 46 L. R. A. (N. S.) 644, 141-:f.\I. W. 931." 

35• * And again the Court said: 

'' The driver of the front car owes no duty to the rear or 
trailing ca.r, except to use the road in_ the usual way, in keep­
ing with the laws .of the road, and until he has neen made 
aware of it, by signal or otherwise, he has a right to as-

. sume, either that there is no other automobile in close prox­
imity to his rear, or that~ being .there, 1t is. under such control 
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as not to interfere with his free use of the road in front of 
and to the side of him in any lawful manner.'' 

ASSIGNMENT OF ERROR NUMBER III (c) (Page 5). 

c. W. G. Saunders filed a cross-claim alleging property 
damage to his truck and trailer. No personal injuries were 
claimed. The claim of W. G. Saunders was purely one for 
property damage. William Taylor, prior to the trial of the 
case, made a written,· signed statement that the log truck 
was going 30 to 35 miles per hour and the oil truck was go­
ing faster, probably 35 to 40 miles per hour (R., p. 112). He 
testified on the trial of the case that the oil truck was going 
25 to 30 miles· per hour (R., p. 110) and that he did not know 
and could not tell the speed of the log truck (R., p. 116).- The 
Court would not permit the prior, written and signed state­
ment, inconsistent with the testimony of William Taylor, to 
.be introduced in evidence, and the defendant, W. G. Saunders, 
excepted (R., p. 119). 

Pursuant to Section 6216, of the Code of _Virginia, a prior 
written and inconsistent statement is always admissible for 
.the purpose of impeaching a witness, except in a death by 
wrongful· act cMe, or personal injury suit, and this state­
ment should haYe been admitted in evidence for the purpose 
.of impeaching t}le witness Taylor, in so far as the defendant 

W. G. Saunders was ·concerned, as his claim was not 
36" one of the excepted types *of {'laim, but was purely for 

property damage; and it was error for the Court to 
exclude it. · : 

. ASSIGN~lENT OF ERROR NUMBER IIT (d). 

d. The Court erred in refusing to instruct the jury to dis­
regard improper argument of counsel for the plaintiff to the 
jury in ref erenoo to the amount of Workmen's Compensation 
insurance awarded Mary H. Hall. 

\ 

Over the objection and exception of the defendants, coun­
sel for the plaintiff was permitted to tell the jury to find a 
verdict of $10,000.00 for the plaintiff so there would be a 
surplus for the widow; that it would be absurd for the law 
to provide a surplus if she did not get the surplus if the 
jury gave her $10,000.00, which means to tell the Jury that if 
she is given $10,000.00 she will get the surplus after the in­
surance company has been paid, and the only way to be cer­
tain of this is to give her the most the law allows. 
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Section 1887 (12), of the_ Code of Virginia, provides as 
follows : . - · · · 

. "The amount of compensation paid by the employer or 
the amount of compensation to which the injured employee 
or his dependents are entitled shall not be admissible as evi-
dence in any action brought to recover dam~ge~~" . "' 

It is clear that the argument '}!"as improper and ~at .:Ccmn­
sel for the plaintiff was doing indirectly what the Statute 
positively prohibited, and tl}.at it was error on the part of 
the Court to allow it to stal\d ~13 proper and without telling 
the jury to disregard it. ' . : 

37• *ASSIGNMENT OF ERROR NUMBER III (e). 

e. 'The Court erred in e!Kcluding r~levant and material 
opinion evidence offered. by the defendants through the wit­
ness Elmer Hall. 

Elmer Hall testified that he was twenty-eight years old and 
had been driving about all of his life, meaning adult life, 
and, in addition. at the time he acted he did so in an emer­
gency (R., pp. 82, 83). 

'' Q. If that oil truck had stayed on your side of the road 
after it came over, would it have had an opportunity to have 
passed to the wrong side of you 1 

"The Court: One minute--
'' Mr. Bowles: Purely for the jury. It is a question. of 

distance. 
'' The Court : Objection sustained. You could ask for dis­

tances and things of that character, but you are asking fo~ 
his opinion now. . 

''Q. Well, now, could you have cleared it on the left-hand 
side of the road or the right-hand side of the road 7 

"1\fr. Gilman: Same objection. 
'' The .Court : Objection sustained. 
''Mr. Gilman: Your Honor, be is not entitled to express 

an opinion. 
''Mr. Bowles : Of course not. 
''Mr. Gilman: On the question of whether this truck would 

have cleared. 
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'' The Court: I do not think he can. Of eonrse he can 
give estimates. of distances and speed and so forth. You are 
asking him squarely, .in my j_ud~ent, for his opi.nion. 
· "Mr. Godwin: Well, Your Honor, I want to except to the 
Court's ruling, of course.. . . . 

"Mr. Williams : Your Honor, let me. say this : If a man 
acts in an emergency he has got to act on opinion. It seems 
to me it is. p·roper for the witness to tell the _jury what his 
opinion was on which he acted, in taking the course which 

. he took.'' · 

as• •n is contended that Elmer Hall had been driving .a 
sufficient length of time ·to give an opinion under the 

circumstances. and that his opinion, based upon his experi­
ence and knowledg·e, was admissible, and, in addition, when 
he acted in emergency he had to act on opinion as he saw the 
situation confronting him, and tha.t the opinion evidence was 
admissible under the theory and actual fact of the emergency. 

ASSIGNMENT OF ERROR NUMBER III (f). 

_f. The Court erred in refusing to grant Instruction D-5 
offered by the defendants. 

The defendants offered Instruction 5, which instruction 
the Court refused to grant (R., p. 416). This instruction is 
as follows: 

'' The driver of a vehicle will not be held "to be neglig~nt 
.when he turns to t.he left side of the road instead of remain­
ing. on the right side in an effort to avoid collision with a 
mQtor vehicle. approaching from the opposite direction on the 
wrong side of the highway, if a reasonable man under like 
circumstances would have honestly believed that a collisioll 
was imminent if he kept to the right; and if- you believe from 
the evidence that the defendant Elmer Hall was driving on 
the right side of the highway and that the oil truck in order 
to avoid a collision with another vehicle approached from the 
opposite direction on the wrong $ide of the highway, ancl that 
the defendant Elmer Hall honestlv believed that a collision 
was imminent if he kept to the right, and that an ordinarily 
prudent person might have turned to the left under the same 
circumstances and conditions, the defendant Elmer Jlall was 
not guilty of negligence.'' 

It is earnestly contended that this instruction correctly 
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states the law and is applicable to the facts in this case, and 
that it was error for the Court to refuse to grant it, as the 
principles contained. in said instruction were not granted in 
other instructions in the case. · 

39• • ASSIGNMENT OF ERROR NUMBER III (g). 

g. The Court erred in granting plaintiff's Instruction A 
and plaintiff's Instruction K over the objections and excep­
tions of the defendants, in so far as these instructions refer 
to reason&:ble care, speed and proper control. · · 

The Court, over the objections and exceptions of the de­
fendants,· granted Instructions A and K, offered by the plain­
tiff. Both of these instructions in~tructed the jury that it 
was the dutv of the driver of the defendant's lumber truck 
to exercise reasonable care; that it was his duty to operate 
the truck and trailer at a careful speed not greater than rea­
sonable and proper under the circumstances, and that it was 
his duty to have the truck and trailer under reasonably proper 
control. 

_ Without repeating the evidence, it is sufficient to say that 
there was no evid~nce in the case upon which the Court could 
base these instructions to the jury, and ·it was error to gran;t 
them. 

40* ·CONCLUSION. 

For the reasons heretofore stated and the errors herein­
above assigned and ~iscussed~ your petitioners pray that a 
writ of error without s1tpersedeas be allowed a_nd granted 
in this action; that the judgment and ruling of the Trial Court 
may be reviewed and reversed, and that the defendant Wil­
liam Smith be granted a new trial; that the verdict of the 
jury be set aside and judgment entered for the defendant 
W. G. Saunders; and, if denied, that the verdict of the jury 
be set aside and the defendant W. G. Saunders granted a ·new 
trial. 

Respectfully submitted this 15th day of November, 1939. 

W. G. SAUNDERS, 
WILLIAM SMITH, 

By ,ORAS. B. GODWIN, JR.; 
LEIGH D. WILLIAMS, 

Their Attorneys. 
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We, Chas. B. Godwin, Jr., Leigh D. Williams, and Mills 
E. Godwin, Jr., attorneys at law, practicing in the Supreme 
Court of Appeals of Virginia, hereby c.ertify that, in our 
opinion, it is proper that the decision in the ·above-entitled 
action be reviewed and reversed by this Honorable Court. 

ORAS. B. GODWIN, JR., 
LEIGH D .. ·WILLIAMS, 
MILLS E. GODWIN, JR. 

This Petition for Writ of Error without su,persedeas and 
the record in this action will be filed in the Clerk's Office of 
the Supreme Court of' A)_Jpeals, at Richmond, Virginia, and 
oo·pies thereof in the Circuit Court of Norfolk County. 

Received November 16th, 1939. 

M. B. WATTS, Clerk. 

Received Dec. 12/39. 

C. V. S. 

· January 4, 1940. Writ of error awarded by the court. Bond 
$300. 

M.B.W. 

41 * .a AUBREY R. BOWLES, JR. 
Attorney and Counselor at Law 

· Richmond, Virginia 

901 Mutual Building 
Dial 3-0141 

· Associates 
A. SCOTT ANDERSON 
H. ARMISTEAD BOYD 

December 22, 1939 

RE: Hall v." Saunders 

Mr. M. B. Watts, Clerk, 
United States District Court, 
Richmond, Virginia. 
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Dear Mr. Watts: 
Confirming my telephone conversation with you this. morn~ 

ing regarding a further apparent error in the record with 
respect to the copying of the order of the Circuit Court of -· 
Norfolk County entered June 26, 1939, at page 418 -0f th~ 
record, I am handing you herewith a certified · copy of ,tp.at :. 
order secured from tbe clerk for me by Mr. Tom Gilman, my 
associate in this case. You wilt note that the difference be­
tween this order and the copy in the record filed in your of­
fice is with respect to the motions made after the verdict, the 
correct order showing that the motions were made on behalf 
of. both defendants. 

Yours very truly, 

.A. R.· BOWLES, JR. 

ARB:M. 

42• •vIRG INIA: 

In the Circuit Court of Norfolk ,County on the 26th day of 
June, 1939. 

Mark H. Hall, Administratrix of the Estate of Erwin ·Nolan 
Hall, Plaintiff, Deceased, 

v. 
W. G. Saunders. a.nd ,vmiam Smith. et als., Defendants, 

MOTION (#4260M). 

This day came again the parties by their Attorney's, and 
the Jury came in pursuance to their adjournment on Satur­
day, and after having fully heard the evidence and argument 
of Counsel, retired to their room to consult of a verdict, and 
after sometime returned into Court having found the follow­
ing verdict, ''We the .Jury find for the plaintiff Mary H. 
Hall against the defendant W. G. Saunders for the sum of 
$10,000''. 

Thereupon the defendants moved the Court to set aside 
the verdict of the jury and enter judgment for the defend­
ants on the ground that the same was contrary to the· law 
and the evidence, and further to set aside the verdict and 
grant them a new trial on the ground that the Court erred in 
granting and refusing to grant c.ertain instructions, and fur­
ther on the ground that the Court erred in admitting and re-
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fusing to 'admit certain• evidence, the hearing of whioh mo~ 
tion is continued until the 17th day of July, 1939 term of 
Court. 

Co 

V. C .. RANDALL, Clerk, 
By L. C. ANSELL, Deputy Clerk. 

RECORD 

VIRGINIA: 

In the Circuit Court of Norfolk County. 

Mary H. Hall, Administratrix, etc., Plaintiff, 
'IJ. 

W. G. Saunders and William Smith, Defendants. 

The stenographic report of all the testimony, toge.th er 
with all the motions, objections and exceptions ·on the part 
'of the respective parties, the action of the Court in respect 
thereto, and all the instructions offered, amended, granted 
and refused, and the objections and exceptions thereto, and 
all other incidents of the -trial of the case of Mary H. Hall, 
Administratrix of the Estate of Erwin Nolan Hall. deceased, 
plaintiff, v. W. G. Saunders and William Smith, defendants, 
tried in the Circuit Court of Norfolk County, V~rginia, on 
June 23, 24, and 26, 1939, before a jury and the Honorable 
R. 'B. Spindle, Jr., who presided for and at the requ·est of the 
Honorable C. W. Coleman, ,Judge of said Court. 

Present: A. Russell Bowles and T. E. Gilman, for the 
Plaintiff. · 

Leigh D. Williams and Chas. B. Godwin, Jr., for the De­
_:fendants. 

page 2 ~ Virginia: 

Pleas before t,he Circuit Court of Norfolk County, at the 
Courthouse of said County, on the 8th day of September, 
1938. - . 

Mary H. Hall, Administratrix of the Estate of Erwin Nolan 
Hall, Deceased, Plaintiff, 

'V. 
W. G. Saunders and William Smith, Defendants, 
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. Be it ~me~bered, that h~retofo~e; to-wit: on the ·2nd day 
of May, 1938, came the plaintiff Mary H. Hall, Adminis­
tratrix of the Estate of Erwin Nolan Hall, De.ceased, and 
:filed her Notice of Motion against, W .. G. Saunders and Wil­
liam Smith, in the words and :figures followi_ng, to-wit: 

To: W. G. Saunders and William Smith. 

TAKE NOTICE, that on the 2nd day of May, 1938, at iO :00 
o'clock. A. M., or as soon thereafter as she can be heard, the 
plaintiff, Mary H. Hall, administratrix of the estate of Erwin 
Nolan· Hall. deceased. will move the Circuit Court of N otf olk 
County, at its courtroom in the City _of Portsmouth in· said 
County, for a judgment against you and each of you in the 
sum of Ten Thousand Dollars ($10,000.00) for damages for 
the death of her decedent aforesaid, c&used by the negligence 
of you and each of you, as follows, to-wit: 

That on or about July 27, 1937, .you, the· said W. G. Saun­
ders were the. o:wner of a certain Ford Truck and improvise9 
JrailP.r which was then being op.erated by William .Smith, you1~ 
. agent, servant and employee, on and about your busi­
page 3 } ness in said Norfolk County in the State of Virginia, 
. . . between .1 :30 and 2 :00 o'clock, P. M. of said day, 

.in .a westerly direction on .. U't.1.d alom?; a r.crtain highway in 

.said County and State known as Route 460, and thereupon 

.it became and was the dut.y of you, and ea.cab of you~ to e?(et­
_cise ordinary care in the operation of said truek and impro­
vised trailer so as to nvuid injury fo perRons and vehicles 
on and along said highway; to operate ~aid vehicles in a care­
ful and prudent mannet· with due regard to the life, limb a::r;id . 
property of otl1ers on and along said highway; to operate the 
same at a sa.fe and prudent ra~ of spe<~d having due r~gard 
to the tfaffic, surface and width of said highway and to a11 
other .<'Ol~dition·s and circumstances_ then existing; f '> lmvo 
.Your !-;aid vehicles under reasona.bly complete eontro!. = f o 
_keep and maintain a proper look9ut_;. to ~ave your said ve­
·hicles and each. of them cquipp~d \Vith adequate brakes prop­
.erly adjusted; to apply such brakes carefully and efficiently 
whenever neee~sary in the exercise of ordinary care: to keep 
and maintain said vehirJes. and each of them at all times in 
a mechanical condition such as to render safe the operation 
of the same upon the highways of said County and State and · 
.to inspect the same and see that . the same are mechanically 
_safe for operation thereon before operatin~ or permitting tlie 
_same to be operated upon the highways of Raid County and 
State; to drive said vehicles at all times upon the right half 
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of the highway and to the· right of the center line thereof and 
particularly when passing vehicles approaching from the- op­
pesite direction; to yield to ·vehicles proceeding in the op­
posite direction at least one-half of the paved portion of 

said highway; and to observe each and every stat­
page 4 } ute of the State of Virginia for such case made and 

provided and gov.erning the ownership, ancl or op­
eration of motor vehicles and trailers on the highways of 
said County and .State; and it was the further and particular 
duty of you the said W. G .. Saunders, the owner of said ti·uck 
and improvised trailer, to keep and maintain the same in a 
·mechanical condition such as to render safe the operation 
of the same on the highways of said County and State and to 
1 
ave said vehicles and each of them equipped with all ap­
liances and ·devices required by law for the operation thereon 
f the same and to maintain the same in good and safe work­
ng order and condition; and to operate ·or permit to be op-

e.rated on the- highways of said County and State no vehicle 
or vehicles owned, maintained or used by you in a condition 
dangerous to or unsafe for the traveling public; and to en­
trust the operation of any said vehicle or vehicles owned by 
you to none other than an experienced, competent, careful 
and prudent driver. 

Yet, notwithstandL"'lg your several duties aforesaid, you 
and each of you neg·ligently failed to observe each and a11 of 
.your said duties and in negligent disregard and violation of 
each and all of them. you, the said W. G. Saunders,. owner of 
said Ford truck and improvised trailer, at the time and plooe 
aforesaid negligently operated and permitted to be operated 
·on said highway in said county and state said vehicles in an 
unsafe and danp:erous condition, without the equipme-p.t, ap-
1>liances and devices required by law, by an inexperienced, 
incompetent, cin-eless and reckless driver, your agent, servant 
and employee; and you, the said W. G. Saunders, owner of 
said vehicles, and you, the said William Smith, operating the 

same as the a~ent, serv·ant and employep of said 
page 5 ~ owner on and about his business and within the 

eourse and scope of your said employment by said 
owner, in neglig·ent disregard and violation of your several 
duties as aforesaid and of each of them, so negligently,. care­
lessly and recklessly operated the same westwardly along 
said hi~hway a.t the time ~d place aforesaid and in such ea..,,.e­
less and recklesA manner that the said Ford truck and im­
provised trailer came upon the wrong or left said of said 
highway and negligent.ly and violently collided with a eertain 
motor vehicle then. and there being lawfully operated by the 
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plaintiff's decedent in an easterly direction on .and along said 
highway, as the direct and proximate result of which the 
plaintiff's decedent was killed; a11 as the direct and proxi• 
mate result of the negligence of you and eacp of.'.:jm.J: · as here-
inabove set forth. ~ 1

·• '\ •. 

And whereas the plaintiff's decedent was, a.t the time of · 
his said death employed by E. Brooks Matlack.and Ma.ry H. 
Hall. his widow, made claim against his said employer pur .. 
suant to the provisions of the Workmen's Compensation Law 
of the State of Virginia for compensation and -burial ex­
penses as therein provided by reason of the death of her said 
husband. on which claim ,md award in favor of said widow 
was entered by the Industrial Cqmmission of Virginia, dated 
August 27, 1937, against Indemnity Insurance Company of 
North America, the compensation ··carrier of said employer, 
which became responsible for and assumed the payment of 
compensation and burial expenses by reason of said death iii 
accordance with the provisions thereof1 this notice of motion 
is broucrht, pursuant to .Sect" 12 : Workmen's Com-

ensa 10n Act as amended sai ndemnity In-
page 6 } stir pany of N.orth America, m the· name 

orMary H. Hall, .A.dministr . · ·x · · ··Erwin 
Nolan Hall, eceas . w o qualified as such be-
ore e er of the Circuit Court of N ortolk County on 

February 8, 1938 and gave bond as required by ]aw, for 'its 
own benefit to the extent of ihe compensation, burial and 
other ex enses paid and incuned, or for the payment of 
wliid1 it has assume responsibility pursuant to said awa-r.d, 
and to secure reimburi;;ement therefor, and also for the bene­
fit of the said Marv H. Hall, widow of the deceased, -Erwin 
Nolan Hall, to semire for said widow, pursuant to the stat­
utes for such case made and provided, fair and adequate com­
pensation for the death of ·her said husband, as their respec­
tive interests in the recovery herein shall appear and may 
be determined under· the several st.atutes for such case made 
and provided 

·wHEREFORE the plaintiff. will move t.he said court for 
. a judgment. against you and eacl1 of you as afore8aid in the 
sum of Ten Thousand Dollars ($10,000.00). 

MARY H. HALLI 
.Administratrix of the Estate of Erwin 

Nolan Hall, Deceased, 

AUBREY R. BOWLES, JR, 
Counsel. 

By iCounsel. 
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page 7. } And the returnR of the Sheriff of N ansemond 
_ . County, Virginia, on the foreg-oing Notice of Mo-

tion are as follows : · 

, Executed on the 8 .day of April, 1938, within the County 
of Nansemond, State of Virginia, by delivering a true copy 
of the within summons Notice of Motionin writtin to W. G. 
~aunders in person. 

J. 1F. CULPEPPER, 
Sheriff of NansP.mond County. 

Executed on the 8 day of April, 1938, within the County 
of N ansemond, State of Virginia, by delivering a true copy 
of the within summons Notice of Motion in writing to Wil-
liam Smith. in person. _ . 

J. ·F. CULPEPPER, 
. Sheriff of N ansemond County. 

And, at another day, to-wit: on the 2nd day of May, 1938, 
the following order -was entered: 

This day came the plaintiff by her Attorney and on his 
motion it is ordered that this case be docketed, and the de­
fendants appeared by Charlie Godwin their Attorney and 
pleaded ''not guilty",. to which the plaintiff replied generally 
a~d on which plea issue is joined. And on motion of the 
plaintiff each of the defendants are· required to file their 
grounds of defense within ten days from this date. -There­
upon on motion of the defendants the plaintiff is required 
to file her Bill of Particulars within ten days from this date. 
And leave is given the defendants to :file special pleas and 
cro.ss-claim. 

- And, at another day, to-wit: on the 12th day of May, 193S-. 
The following Bill of Part.fou]ars 'Wf3re filed by the plaintiff. 

In response to order for bill of particulars in the above 
styled matter, the plaintiff, files the particulars of 

page 8 } her claim, as follows; 

. SPECIFICATIONS OF NEGLIGENCE RELATINO 
SOLELY TO THE DEFENDANT, "\V. G. 

SAUNDERS. 

1-The defendant. W. H. Saunders, owned and ne11:ligently 
operated, by and through bis duly authorized agent acting 
on his behalf, on the highways of the State .of Virginia, a cer-
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tain 1Ford · truck and improvised trailer, in . a mechanically un­
sa~e co~dition in the following respects: 

(a) Withouf brakes as required by statute; 
. (b). With faulty, insufficient and. inadequate brakes; 

( c) .with improperly adjusted brakes; . 
( d) With an improvised trailer improperly, insufficiently, 

negligently and inadequately attached to said Ford truck, 
and in violation of the statutes for such case made and· pro-
:vided; - · · . 
. ( e) Without having the same equipped with the appliances. 
and devices required by law for the operation of the same 
on the bip:hways of this State; 

(f) Without keeping and maintaining the same in good and 
safe working order and con(lition such as ·to render safe the 
operation of the same on the highways of said County and 
State. 

2-The said W. G. Saunders negligently permitted said 
vehicle, owned by him, to be operated on the highways of the 
State of Virginia under all t.he conditions and circumstances 
hereinabove set forth in paragraph numbered 1. .. 

3-The ,-;aid W. G. Saunders . negligently entrusted the 
same· to an inexperienced, incompetent, careless and· :reckless 
driver. . . . 

page 9 ~ SPECIFICATIONS OF NEGLIGENCE RELAT­
ING TO BOTH THE·DEFENDA:NTS. W. Gr · 

SAUNDERS AND WILLIAM SMITH. 

l~That the said·w. G-. Saunders, owner of a certain Ford 
Truck and improvised trailer, negligently operated the same 
by and through his agent, servant and eipployee, · Wil1iam 
Smith, in a westerly direction on and along a·highway known 
as Route #460, in Norfolk County, Virginia, on and· about 
-July 27, 1937, between 1 :30 and 2 :00 P. M. of said day,- the 
specific acts of neglig_ence to be relied on being _as follows : 

(a) That you, and each of you, failed to exercise ordinary 
care in the operation of said truck and improvised trailer so 
as to avoid injury to persons and vehicles on and along said 
highway; 

(b) That' you, and each of you, failed to opera.te said ve­
hicles in. a careful and prudent manner with due· regard to the 
life, limb and property of other~ ·on and along said highway; · 

( c) That you, and each of you, failed to operate said ve­
hicles at a safe. ~nd prudent rate of speed ha·ving due regard 
to the traffic, surface and width of said highway and to all 
other conditions and circumstances then existing; 
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( d) That you, and each of you, failed to have said vehicles 
under reasonably complete control; ·· · 

( e) That you, and each of you, failed to keep and main­
tain a proper lookout; 

(f) That you, and each of you, failed to have your said 
vehicles and each of them equipped with adequate brakes 
properly adjusted, and failed to apply such brakes carefully 
and efficiently whenever necessary in the exercise of ordinary 

care; 
page 10 } (g) That you, and each of you, failed to keep 

and maintain said vehicles and each of them in a 
mechanical condition such as to render safe the operation 
of the same upon the highways of said County and State and 
failed to inspect the same and see that they were mechanically 
safe for such operation thereon; 

(h) That you, and each of you, failed to drive said ve­
hicles at all times upon the right half of the highway and to 
t~e right of the center line t.her.eof and particularly when 
passing vehicles approaching from the opposite direction; 

( i) · That you, and each of you~ failed to yield to vehicles 
proceeding in the opposite direction at least one-half of the 
paved portion of said highway; 

(j) That you, and each of you, failed to observe each and 
every statute of the State of Virginia for such case made and 
provided and governing the ownership, operation, maintalin­
·ance and use of. motor vehicles and trailers on the highways 
of said County and State. 

· That, in violation of every and all of the aforesaid duties, 
you and each of you, negligently, carelessly and recklessly 
drove said vehicl_es on the wrong side of the 1·oad across the 
path of and directly in front of the vehicle lawfullv operated 
by the plaintiff's decedent at and about the time" and place 
aforesaid. in an easterly direction on and along said high­
way, as a: direct and proximate result of which said negli­
gence the plaintiff's decedent was killed. 

The plaintiff reserves the right to amend its said biil of 
particulars in any respect in which she may be advised, and 
to add thereto such matter as she may be advised at any 
time prior to the trial of this ca use. 

page 11 ~ MARY H. HALL, 
Administratrix of the Estate of Erwin 

N ola.n Hall, Deceased, 

AUBREY R. BO'WLES, ,TR., 
Counsel. 

By Counsel. 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 37. 

And, at another day to-wit: on the 12th day of May, 1.938. 
The following pleas and affidavits and etc. were fµed .. 

PLEA OF GENERAL ISSUE . 

. The defendant, William Smith, by his attorney comes and 
says tha.t he is not guilty of the premises in this aet1oil laid 
to his charge in manner and form as the plaintiff hath com­
plained,; and of this the said defendant puts himself upon the 
Country. 

CHAS. B. GODWIN, ,JR., p. d. 

AFFIDAVIT OF WILLIAM SMITH. 

State of Virginia, 
. City of Suffolk, to-wit: 

.· This day William Smith personally appeared before me, 
,William J\L Birdsong Commissioner in chancery of and for 

j the Circuit Court of City of Suffolk, in my City aforesaid, 
and made oath that at the time of the accident alleged in the 
plaintiff's notice of motion, the affiant William Smith was not 
operating, controlling or driving the ·Ford truck alleged to 
be owned by W. G. Saunders, .Jr., that he was not in the em­
ployment of W. G. Saunders, .Jr., and was not the servant, 
agent or employee of the said W. G. Saunders, Jr., and that 
he had no voice in the control, operation or management of 
said truck, that the said truck at the time of the accident was 
being driven by Elmer Hall. 

page 12} WILLIAM: SMITH, 
Affiant. 

Taken, subscribed and sworn to before me this 10th day of 
May, 1938, in testimony whereof I have hereunto set my hand 
the da.y, month and year first above written. 

WILLIAM M. BIRDSONG, 
Commissioner in Ohancerv for Cir­

cuit Court City of S&uffolk. 
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FILED BUT NOT ENTERED. 

ORDER ABATING ACTION AS TO DEFENDANT 
· WILLIAM SMITH. . 

, .... -·· 

_ This day .c,at;Qe the plaintiff and· filed. her written motion 
tQ aba~ this.~ctfon as to the defendant, William-Smith, and 
-to amend.her- n9tjce of motion as therein set forth, and it ap­
p~aring to the Court from the separate affid~vits of the de­
fendants, W. G. Saunders and William Smith heretofore filed, 
by them, herein that the said William Smith was improperly 
joiµed as.a party defendant in this action, it is Ordered, that. 
this action abate as to the defendant, William Smith, and the, 
plaintiff is given leave to amend her notice of motion for 
judgment and bill of particulars heretofore filed herein by 
inserting the words "Elmer Hall" in lieu of the words "Wil­
liam Smith" wherever the same shaU occur therein, desig­
nating by name the agent, ser,rant and employee of the de­
fendant, W._ G. Saunders, alleged to have operated the truck 
of said defendant at the time set forth in the- plaintiff's nf -
ti~. ·of motio_n for judgment. · 

-page 13 }. CROSS-CLAIM OF WILLIAM SMITH. 

And now comes William Smith, one of the above-named 
·defendants, and denying eac~ and every allegati<;m contained 
in the notice of motion for judgment served on and docketecl 
_against thiR defendant and w._G. Saunders, Jr., in the above­
·entitled. _action, files his Cross:Claim against the plaintiff, 

· Mary H. Hall, Administratrix of. the }]stAte of Erwin Nolan 
Hall, deceased, and avers as follows, to-wit: 

That_ on the 27th day of July, 1937, William Smith was rid­
. ing in a certain Ford truck owned by W. G. Saunders, Jr., 
_and driven by Elmer Hall. and proceeding· in a Westerly 
·.direction along the State Highway leading from Alexander's 

, ·corner to the King's Highway bridge, in the County of Nor­
folk, Virginia, that a certain Federal truck, owned by E. B. 
Matlack and driven and operating by Erwin Nolan Hall, was 

· th~n and there proceeding along said highway in as Easterlv 
-direction; and the said Erwin Nolan Hall so recklessly, and 
c.arelessly operated and drove said Federal truck, without 
maintaining a proper lookout, without keeping said truck un­
der reasonably complete control; ·without adequate brakes 
upon same and without keeping and maintaining the brakes 
upon s~me in an efficient working condition, and so negli-
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gently drove said Federal truck at an excessive and unrea­
sonable speed under the circumstances and conditions then 
existing, and across and on the IP.ft of the center line of the 
said highway, and without using reasonable and ordinary 
care, to avoid injury to the undersigned, that the said Federal 
truck driven by Erwin Nolan Hall ran into, upon and against 
the Ford truck owned by W. G. Saunders, Jr., with great 
force; by reason of which negligence, carelessness and reck-

lessness ~n the part of the said Erwin Nolan H~1ll, 
page 14 } and as a proximate cause and result thereof, with-

out any fa ult or negligence on the part of the un­
dersigned William Smith, t.he said William Smith wns sorely, 
painfully and permanently cut, bruised, disfigured and in­
jured about his head, body and limbs, his skull; cheek bone 
and upper jaw bone were fractured, and he suffered concus-

. sion of the brain; his right eye was permanently injured, and 
he has loss his sight and vision in same ; ~e has suffered 
great pain and mental anguish, and still suffers · gr~at pain; 
he has lost time from. his work, has .been incapacitated to 
earn a living, and has had to expend. divers sums of money 
for medicines, doctors' and hospital bills in the attempted 
healing of his injuries ; by reason of which said injuries the 
defendant William Smith has sustained· damages· in the 
amount of Ten Thousand ($10,000.00) Dollars, for which he 
_will ask judgment herein. 

And, therefore, the said defendant' William Smith .:files 
this, his Cross-Claim, setting out the above injuri~s and dam­
ages, all of which he alleges arose from the·· transacti'onS" s~t 
up and alleged in the original notice of motion for- judgment 
filed herein, and he further asks that his ,Cross.Claim' shall 
be tried at the same time and as a part of the original -case. 

CHS B. GODWIN, ,JR., 

WILLIAM SMITH, 
By CHAS. B. GODWIN, JR., 

··Counsel. 

Attorney for. William Smith, one of the 
above~named defendants. 

page 15 } . p,JLED BUT NOT ENTERED. 

ORDER DISMISSING CROSS-CLAIM OF WILLIAM 
SMITH. 

This day came the parties by counsel and, on the written 
inotion of the plaintiff, filed herewith, to dismiss the cross-
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claim heretofore filed herein by William Smith, it is Ordered 
that the cross;..claim of William Smith be, and the same hereby 
is. dismissed to which action of the court the said William 
· Smith, by counsel, ~xcepted. 

GROUNDS OF DEFENSE (WILLIA.M .SMITH). 

The defendant, William Smith, sets out the following as 
his grounds of defense to the above-entitJed action:. 

(1) The defendant denies each and every allegation of the 
plaintiff's notice of motion and bill of particulars. · · 

(2) This defendant alleges that the accident was not caused 
by the negligence of W. G. Saunders, ,Jr~, his· agent, servant 
or employee. · 

(3) That the accident was the result of the concurring neg­
ligence of Erwin Nolan Hall, the agent servant and employee 
of E. B~ Matlack, and the negligence of an unknown ·person 
driving a passenger automobile. 

( 4) The defei;idant expects to rely on all matters alleged 
in his cross-claim. 

(5). The· defendant expects to rely on all matters provable 
under the general issue. . . , 

(6) The defendant, afthe time of the aooident was not the 
operator of the motor truck owned by w~ G. Saun­

page 16 ~ ders, Jr., tl1at the defendant was not the servant, 
ag·ent'or employee of W. G. Saunders, Jr., and the 

defendant had no voice or control in the management or op­
. eration of the motor truck owned by W. G. Saunders, Jr. 

(7) That this defendant was not guilty of any negligence 
contributing to his injurie~ -

PLEA OF GENERAL ISSUE . 

. The defendant, W. G. Saunders, Jr., by liis attorney comes 
and says that he is not guilty of the premises in this action 
paid to his charge in manner and f orni. as the plaintiff hath 
complained; and of this the said defendant puts himself upon 

- the com1try. · 

CHAS. B. GOD\VIN, JR., p. d. 

AFFIDAVIT OF'W. G. SAUNDERS, JR. 

State of Virginia. 
City of Suffolk, to-wit: 
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This day W. G. Saunders, Jr., person!).lly .appeared before 
me. William M. Birdsong. Commissioner in· chancery of and 
for the Circuit Court of City of Suffolk,. m:Jll¥:-(Jity afore­
s.aid, and made oath that at the time of the acciderlit alleged 
in the plaintiff's notice of Motion William· Smith was not 
operating, controlling or dri~ing the. truck owned by this 
a.ffiant and defendant; that William Smith was not in the em­
ploy of this defendant, and,. w~$ not the servant, agent or 
employee of this defendant; ·and that the said William Smith 
had no voice in the management, operation and control of 
said truck; that the said truck owned by this defendant was at 
the time of the accident being driven by Elmer Hall; and that 
this affiant did ·not know that the defendant William Smith 

was riding on the truck at the· time: of the accident 
page 17 } until after the accident had oce-qrred.· 

... , ~.: . 

: W,. G ;-~A UNDimS, ,JR., · . 
Affiant. 

Taken, sworn to and subscribed before me this 10th day 
of May, 1938, in testimony whereof I have hereunto set my 
hand the day, month and year first above ,vritten • 

. : -, ·1 • '!" • 

WILLIAM M. Bffi.DSONG, 
Commissioner ·in chancery for. Cir­

emit Cou~ City of Suffolk. 
... .. .... 

GROUNDS OF DE,FENSE (W. G. -SAUNDERS; ,TR.) 

The defendant, W. G. Saunders, Jr.>sets out the following 
as his grounds of defense to the abovei.me,1;1-tioned· action. 

( 1) The·· d·ef end ants denies ·each and. every· allegation of 
the plaintiff's notice of motion and biU of particulars. 

(2) This defendant ·alleges· that the accident was not caused 
by the negligence of W. G. Saunders, Jr., his agent, servant 
or employee. 

(3) That the accident was the result of the concurring 
negligence of Erwin Nolan· Hall, the agent, servant and- em­
ployee of E. B. Matlock, and the negligence of an unknown 
pe-rson driving a passenger automobile. . 

(4) The defendant expects to rely on all matters alleged 
·in. his Cross-Claim. . 

(5) The defendant expects to rely on all matt~rs provable 
under the general issue. . . · 

(6) That William Smith was not the operator· of the motor 
. ;;~'.-,. 

·,;,r.. 
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. · - trticl\;Qwned by W. G. Saunders, Jr., that William 
page 18 } SniiilCj~ not the se~vant, agent or employee of 

W-.;Jlt~Sttunders, Jr., and tl,at William Smith bad 
no voice or control in the management or operation of the 
~otor truck owned by W. G. Saunders, .Tr. · · 

(7) That the accident was unavoidable so far as this de­
fendant and his agent, servant and employee were concerned, 
and that the agent; servant and emplovee of this defendant 
did all ordinary and reasonable acts to avoid the accident. 

(8) That Elmer· Hall, the ag~nt, servant and employee of 
this defendant, was suddenly confronted with a situation of 
danger and peril which was caused by Erwin Nolan HalJ, de­
ceased, and an unknown driver of an automobile, that Elriufr 
Hall had to act in sudden emergency and used all reasonable 
and ordinary eare under the circumstances. 

(9) That the deceased, Erwin Nolan Hall, had tl1e last 
clear chance to avoid the accident .. 

W. G. SAUNDERS, ,JR., 
By CHAS. B. GODWIN, JR., 

Counsel. 

CROSS-CLAIM. OF W. G. SAUNDERS, JR. 

And now comes w .. G. Saunders, ,Jr., one of the above­
named defendants, and denying each and every allegation 
contained in the notice of motion for judgment served on and 
dooketed a~ainst this defendant and William Smith in t.he 
above-entitled action,. files his Cross-Claim against the plain­
tiff, Mary H. Hall, Administratrix of the Estate of Erwin 
Nolan Hall, deceased, and avers as follows, to-wit: 

page 19 } That on the 27th day of' July, 1937, a certain 
Ford t,rnck owned by W. G. Saunders, Jr., and 

driven by Elmer Hall, was proc.eeding in a Wester~y directi.on 
along the State Highway leading from Alexander's Corner 
to the Kings' Highway bridge, in the County of Norfolk, Vir­
ginia, that a certain Federal tn,ck, owned by E. B. Matlack 
and driven and operated by Erwin Nolan Hall, was then and 
there proceeding along said highway in an Easterly di rec­
tion; and the said Erwin Nolan Hall so recklessly, negligently 
and carelessly operated and drove said Federal truck, with­
out maintaining a proper lookout, without keeping said truck 
under reasonably complete ('Ontrol, without adequate brakes 
upon same and without keeping and maintaining the brakes 
upon same in an efficie~t working condition, and so negli-
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gently drove said Federal truck · at an excessive and unrea~ 
sonable speed under the circumstanc.es and conditions then 
existing, and across and on the left of the center line of the 
said highway, and without using reasonable and · ordinary 
care to avoid damage to the truck and trailer of the under­
shmed. that the said · Federal truck driven by Erwin Nolan 
Hall, ra.n · into, upon and against the. Ford truck and trailer 
owned by W. G. Saunders, Jr., with great force; bv reason 
of which negligence, ca.relesRness and recklessness on the 
pa.rt of the said Erwin Nolan Hall, and as a proximate cause 
and result thereof, without any fault or negligence on the 
part of the underRigned, W. G. Saunders, Jr., or his agent 
and ·employee, Elmer Hall, the· said Ford t;ruck ·and trailer, 
and the parts of. said truck and trailer, were crushed, bent, 
broken, demolished and rendered useless and of no value 

to the great· damage of the undersigned; by rea­
page 20 ~ son of which the defendant, W. G. Saunders, Jr., 

has sustained damages in the amount of Seven _ 
Hundred Fifty ( $750) Dollars, for which he will ask judg­
ment herein. 

And; therefore, the said defendant, W. G. Saunders, ,Tr., 
files this, his Cross-Claim, setting out the above damages, 
all of which he alleges arose from the transactions set up 
and alleged in the original notice · of mot.ion for ·judgment 
filed herein; and he further asks that his Cross-Claim shall 
be tried at the same time and as a part of the original case. 

W. G. SAUNDERS, JR., 
By CHA:S. B. GODWIN, JR.; 

·Counsel. 

CHAS. B. GODWIN, .JR .. , 
Attorney for W. G. Saunders, Jr., 

·one of· the above-named defendants. 

And, at another day to-wit: on the 13th day of July, 1.938. 
The following pleas were filed. 

MOTION TO ABATE ACTION AS TO. THE DE·FENDANT, 
WILLIAM SMITH. 

The plaintiff, by her attorney, moves the court to abate 
the action now pending in the Circuit Court of Norfolk 
County, wherein Mary H. Hall, Administratrix of the Es­
tate of Erwh1 Nolan_ Hall, dec~as.ed, is plaintiff and W. G. 
·R!)undcrs and William Smith are defe;ndants, as to the de-
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fendant, William Smith, and to retain the same as to tbe de­
fendant, W. G. Saunders, and assigns as the grounds of her 
said motion the following: 

page 21 ~ 1. That Indemnity Insurance Company of North 
America commenced this action in the name of the 

.Plaintiff, administratrix of the estate of Erwin Nolan Hall, 
against the defendants, V{. G. Saunders and William Smith, 
to recover damages for the wrongful death of her decedent, 
Erwin Nolan Hall. pursuant to Section 12 of the Workmen's 
Oompensa.tion Act of Virginia, as amended, by notice of mo­
tion returnable to this Court on May 2: 1938. 

2. That the death of her deeedent, the said Erwin Nolan 
Hall, resulted from a collision between the truck owned by 
E. Brooke Matlack of Philadelphia, Penna., and operated by 
the said Erwin Nolan Hall, deceased, and the truck owned 
by the defendant, W. G. Saunders, and operated by his agent, 
who was, according to the best information available to the 
plaintiff at the time of the commencement of this suit, the 
defendant, William Smith. 

3. That, thereafter, on the 10th day of May, 1938, in com­
pliance with Section 6102 of the Code of Virginia, 1936, pro­
viding for the abatement of any action against any party 
improperly joined therein, the defendant, William Smith, 
made affidavit, and fi]P.d the same herein, that, at the time 
of ·the aforesaid collision he was neither driving nor operat­
ing the truck owned by the defendant, W. G. Saunders, that 
he was not employed by, not was he the servant, agent or 
employee of the said W. G. Saunders, and that he had no 
voice in the control. operation or management of the said 
truck and that the said truc.k and that the said t-ru.ck at the 
time of the said collision was being driven by another, one 

Elmer Hall. 
page 22 } 4. That the plaintiff, upon the information set 
. forth in said affidavit, and upon other information 
subsequently obtained, verily believes and accepts as true 
the facts set forth therein, that the said Williani Smith was 
not operating said truck and owed tbe plaintiff's decedent 
no duty in connection therewith and upon which any action 
against the said William Smith for the wrongful death of 
her said decedent could be predicated. 

(5) That the defendant, William Smith, was improperly 
joined as a party defendant herein and is not a proper party 
defendant to this action. 

WHEREFORE, the p]aintiff moves the court to abate this 
action against the said Wi11iam Smith as a party defendant 
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hereto for the misjoinder herein of said William Smith and 
prays leave of court to amend the said notice of motion and 
bi11 of particulars herein by inserting therein the words '' El­
mer Hall" in lieu of the words ''William Smith" wherever 
the same shall occur designating t.h~ name of the particular 
agent of the defendant, W. G. Saunders, the owne~ of said 
truck, claimed to have operated the same as the satd agent, 
servant and employee of said owner, on and about said 
owner's business, and by striking therefrom so much thereof 
as renders said agent a party defendant in this action • 

... 

MARY H. HALL, 
Administratrix of the Estate of Erwin 

Nolan Hall, deceased. 

TOM E. GILMAN, 
AUBREY R. BOWLES, .. JR., 

By Counsel. 

page 23 } MOTION TO DISMISS CROSS-CLAIM OF 
WILLIAM SMITH. ,,,,,, 

The plaintiff, by her Attorney, moves the Co'Q.rt to dismiss 
the cross-claim of the defendant, William Smith, heretofore 
filed in this action and assigns as grounds for her motion ·the 
following: 

1. That the defendant. William Smith, on the 10th day of 
May, 1938, made and filed herein an affidavit and plea in 
abatement of the plaintiff's action against him, setting forth 
that the plaintiff did not have a cause of action against him 
for the matter set forth in the notice of motion for judg­
ment; that the plaintiff accepted as true the facts set out in 
said affidavit and moved the Court to abate this action as tQ 
the said William Smith as a party defendant on the ground 
of misjoinder as set up by said defendant. 

2. That it appears from said affidavit, accepted by the 
plaintiff as true, that the defendant, William Smith, could 
not in any manner be or become liable to the plaintiff for 
the wrongful death of her decedent resulting from the col­
lision alleged in the plaintiff's notice of motion for judgment. 
for the reason that the said William Smith neither operated 
nor controlled in any manner whatever the truck belonging 
to the defendant, W. G. Saunders, which was in collision with 
the truck operated by the plaintiff's decedent, and was not 
in any manner responsible for its oper~tion. : 
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;J. That the defendant, William Smith, was an improper 
party defendant, improperly joined as a party defendant 
herein and that the plaintiff's action as to said William Smith· 

has been or should be abated. 
page 24 ~ 4. That this action is broug·ht by Indemnity In­
. surance Company of North America pursuant to 
Section 12 of the Workmen's Compensation Act of Virginia, 
as amended, in the name of the adminiRtratrix of the estate 
of Erwin Nolan Hall, for its benefit and for the benefit, as 
to any· surplus, of the ·widow of the dt.1ceased: that no funds 
which may be derived from the prosecution of this action 
can accrue to the benefit of the estate of the deceased, Erwin 
Nolan Hall, because the compensation insurance carrier al)ove 
named is entitled; in event of such recovery, to full reimburse­
ment of all compensation paid or due to be pa.id to the widow 
of Erwin N ola.n Hall, deceased, and of all burial and other 
expenses incurred in connection therewith,· and the widow 
as 1:mch and not as administratrix of the estate of the de­
ceased iR entitled to the entire surplus thereafter in any Ruch 
recovery. · 

5. That, though this action is brought by the compensation 
insurance carrier in the name of the administratrix, such ad­
ministratrix is_ the nominal plaintiff only and is not a real 
pnrty in intereRt representing in this action any part of the 
est.ate of the decedent. · 

6. That it appears from said affidavit, accepted as true, 
that this plaintiff~ either nominally or actually, has not and 
neve1· could l1a ,e any right of action against the defendant, 
William .Smith, for the death of her decedent, Erwin Nolan 
Hall. 

7. That there is no mutuality of interest or of parties be­
tween the pla.intiff and· the defendant, William Smith~ 

8. That it is improper to permit William Smith to prose­
. cute a cross-claim against the plaintiff in an ac­

page 25 ·} tion in which he is not a party defendant and in 
- which the plaintiff has not and could not have a. 

right of aetion against the said William Smith. 
· 9. That the prosecution herein of the cross-claim filed by 
the said William Smith is detrimental to the proper inter­
-ests of the said William Smith as well as of t.he plaintiff, and 
can only be beneficial to the defendant, W. G. Saunders, That 
such prosecution will result in hopeless confusion upon un­
related and separate issues, upon which this plaintiff and 
the Rain. William Smith are entitled by law to separate trials; 
and that, in no event has the said William Smith the right to 
a trial thereo'.!1 at the same time and before the same jury 
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empaneled to try the plaintiff's action against the defendant, 
W. G. Saundns. 
. l 0. That no ba.r of any statute of limitations exists against 
the prosecution by William Smith of any action which he 'may 
bP. advised to bring for his injuriCls sustained in said collision, 
nor will the bar of any such limitation fall until July 27, 1938. 

11. That, in no event, has the sajd William Smith any cause 
of action against the real parties plaintiff herein for the mat-
ter set out in his said cross-claim. · 

WHEREFORE, the plaintiff moves the court to dismiss 
forthwith the cross-claim filed herein by the said William 
·smith. 

MARY H. HALL, 
Administrat.rix of the Estate of JtJrwin 

Nolan Hall, deceased. 

-TOME. GILMAN, 
AUBREY R. BOWLES, JR., 

· Counsel. 

· By Counsel. 

page 26} •Fn.1ED ORDER. 

This day came the complainant. by her attorney, and asked 
leave of court to file her amended Notice of Motion for judg:.. 

· ment in the above styled <'..a use, whfoh being granted, the same 
is accordingly filed this day. 

And, at another day, to-wit: on the 7~h day of October, 
19~8; the following order was entered. 

This day crone again the parties by their Attorneys and 
the Court having fully heard the motion of the plaintiff to 
dismiss the Cross~Claim of "\Villiam Smith and to abate the 

. action aR to the said defendant, the hearing of which motion 
is continued. 

page 27 } And at another day, to-wit: October 7, 1938, an 
· · amended Notice of Motion for Judgment. was _filed 

in the following words and figures; to-wit: 

To W .. G. Saunders: 

Take no~ice that, on t;he 2nd day of May, 1938, at l.0:00 
o'clock, A. M., or as soon thereafter as she can be heard, the 
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plaintiff, Mary H. Hall, administratrix of the eRtate of Erwin 
Nolan Hall, deceased, will move the Circuit Court. of Nor .. 
folk ,County, at its Courtroom in tl1e City of Portsmontb in 
said County, for a judgment against you in the sum of Trn 
Thousand ($10,000.00) Dollars for damage for the clenth of 
her· decedent aforesaid, e.aused, by your negligence, as fol­
lows, to-wit: 

That on or about .T uly 27. 1987. you, the said W. G-. Saunders 
were the owner of a certain Ford Truck and jmprovised trailer 
which was t.ben being- operated by Elmer Hall, your agent, 
servant and P.mployee, on or about your business, in said 
Norfolk County in the State of Virginia, between 1 :30 and 
2 :00 o'clock, P. M., of said day, in a westerly direction on and 
along a certain highway in said County and State lmown as 
Route 460, and thereupon it became and was your duty, act­
ing by and through your said agent, servant and employee, 
to exercise ordinary ca.re in the operation of said truck and 
improvised trailer so as to avoid injury to persons and ve­
bic les on and along i:::aid bi~:hway; to operate said ve­
hicles in a careful and prudent manner with clue regard to 
the life, limb and property of others on and along said high­
way; to operate the same at a. safe and pn1dent rate of speed 

having due regard to the traffic, surfacae and width 
m1ge 28 ~ of said highwav. and to all other conditions and 

circumstances then existing; to have your said ve­
hicle under reasonable complete control: to keep and main­
tain a proper lookout; to ha.ve your said vehieles and each 
of them equipped with adequate brakes properly adjusted; 
to apply ~mch brake~ carefully and efficiently whenever neces­
sary in tht~ exercise of ordinary care; to keep and maintain 
said vehicles and each of them at a11 times in a mechanical 
condition ~uc.h as to render safe the operation of the same 
upon the highways of said County and State and to inspect 
the same all(l see that the same a re mec banically safe for 
operation thereon before operating or permitting the same 
to be operated upon the l1ighwny~ of salfl County and State; 
to drive said vehicles at all times upon the right half of the 
hie:hwav and to the right of the center line thereof and par­
ticularlv when pa.ssini:?; vehicles approachin~ from the op­
posite direction; t.o yield to vehicles proceeding in the op­
posite direction a.t least one--half of the paved portion of 
~nid hiirhway: and observe each and eve1·v statute of the 
State 'of Virg·inia for such cases mad~ n~d provided and 
governin~· the ownership, and/or operation of motor vehicles 
and trailers on tl1e hig·hways of said Connt.y and State; and 
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it waR the further and pa.rticular duty of you the said W. 
G. Saunders, the owner of said truck and improvised trailer, 
to keep and maintain the same in a mechanical condition 
sueh a~ to render safe the operation of the same on the high­
ways of said County and State and to have said vehicles 
aud each of them equipped with all appliances and devices 
required by law for the operation thereon of the same and 
to maintain the same in good and safe working order and con-

dition; and to operate or to permit to be operated 
page 29 } on the highways of said County and State no ve-

hicle or vehicles, ownP.d, maintained or used by you 
in a condition dangerous to or unsafe for the traveling pub­
lic; and to in trust the operation of any said vehicle or ve­
hicles owned by you to none other than an experienced, com-
petent, careful and prudent driver. . 

Yet, notwithstanding your several duties afore said, you 
negligently failed to observe eaeh and all of your said duties 
and in said negligent disregard and violation of each and all 
of them, you, the said W. G. Saunders, owner of said Ford 
truck and improvised trailer, at the time and place aforesaid 
negligently operated and permitted to be operated on said 
highway in said county and State said vehicles in an unsafe 
and dangerous condition, without tne equipment and devices 
required by law, by an inexperienced, incompetent, careless 
and reckless driver, your agent, servant and employee; and 
you, tbe said W. G. Saunders, owner of said vehicles, operat­
ing the same by and through your said agent, servant and em­
ployee on and about your business, in negligent disregard and 
violation of your several duties as aforesaid and of each of 
them, so negligently, carelessly a.nd recklessly operated the 
same westwardly along said highway at the time and place 
aforesaid and in Ruch careless and reckless manner that the 
said Ford truck and improvised trailer came upon the wrong 
or left side of said highway and negligently and violently 
collided with a certain motor vehicle then and there being 
lawfully operated by the plaintiff"s decedent in an easterly 

direction on and along said highway, as the direct 
page 30 } and proximate result of which the plaintiff's de­

cedent waR killed; all as the direct and proximate 
result of your negligence as hereinabove set forth. 

And, whereas the plaintiff's decedent was, at the time of 
his said death employed by E. Brooke Matlack, and Mary H. 
Hall, his widow, made claim against his said employe1· pur­
suant to the provisions of the Workmen's Compensation Law 
of tbe State of Virginia for compen~ation and burial ex­
prnses as therein provided by reason of';the death of her said 
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husband, on which claim an award in favor of said widow 
was entered by the Industrial Commission of Virginia, dated 
August 27, 1937, against Indemnity Insurance Company of 
North America, the compensation carrier of said employer, 
which became responsible for and assumed the payment of 
compensation and burial expenses by reason of said death 
in accordance with the provisions thereof, this notice of mo­
tion is brought, pursuant to Section 12 of said Workmen's 
Compensation Act as amended, by said Indemnity Insurance 
Company of North America, in the names of. Mary H. Hall, 
Administratrix of the said Erwin Nolan Hall, deceased, as 
plaintiff, who qualified as such before the Olerk of the Circuit 
Court of Norfolk County on February 8, 1938, and gave bond 
as reqllired by law, for its own benefit to the extent of the com­
pensation, burial and other expenses paid and incurred, or for 
the payment of which it has assumed responsibility pursu­
ant to RR.id 8.ward, and to secure reimbursement, therefor, 
and also for the benefit of the· said Mary H. Hall, widow of 
· the deceas_ed, Erwin Nolan Hall, to seeure for said 
page 31 ~ widow, pursuant to the statutes for such cases 

made and provided, fair and adequate compensa­
tion for the death of her said husband, as their respective 
interests in the rooovery herein shall appear and may be de­
termined under the several statutes for such oases made and 
provided. 

WHEREFORE the plaintiff will move the court for a judg­
ment against you, as aforesaid, in the sum of Ten Thousand 
· ($10,000.00) Dolla~s. 

MARY H. HALL, 
Administratrix of the Estate of Erwin 

Nolan Hall, Deceased. 

TOM E. GILMAN, 
AUBREY R. BOWLES, JR., 

Counsel. 

By Counsel. 

And on the same day, to-wit·: the 7th day of October, 1.938, 
an Amended Bill of Particulars was filed, which is in the 
words and figures following, to-wit: 

The plaintiff, having by leave of Court filed her amended 
. notice for motion of judgment herein, now comes and files her 
· amended bill of particulars, as follows : 
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SPECIFICATIONS OF NEGLIGENCE OF THE DE~,. 
FENDANT W. G. SAUNDERS. .. ··'_;: 

1. The defendant, W. G. Saunders, owned and negligently 
operated, by and .through his duly .authorized agent acting on 
his behalf, on the highways of the State of Virginia, a certain 
Ford truck and improvised trailer, in a mechanically unsafe 
condition in the following manner: 

(a) without brakes as required by statute; 
page 32 } (b) With faulty, insufficient and inadequate 

·brakes; 
· ( c) with improperly adjusted brakes ; 

( d) With an improvised trailer improperly, insufficiently, 
negligently and inadequately attached to said ·F1ord Truck, 
and in violation of the statutes for such cases made and pro-
vided; . 

( e) Without having the same equipped with the appliances 
-and devices required by law for the operation of the same 
on the highways of this State; 

( f) Without keeping and maintaining the same in good 
·and safe working order and condition such as to render safe 
the operation of the same on the highways of said county 
·and state. 

· 2. The said W. G. Saunders negligently permitted said . 
. vehicle, owned by him, to be operated on the_ highways of the 
stote of Virginia under all the condition~ and circumstances 
hereinabove set forth in paragraph numbered 1. 

3. The said W. G. Saunders negligently entrusted.the same 
to an inexperienced, incompetent, careless and reckless driver. 

4. That the said W. G. Saunders, ow~er of a certain Ford 
truck and improvised trailer, negligently operated the same 
by and through his agent, servant and employee, Elmer Hall, 
in a westerly direction on and along a highway known as 
Route #460, in Norfolk County, Virginia., on and about- ,July 
27, 1937, between 1 :30 and 2 :00 P. M. of said day, the specific 
acts of negligence to be relied on as follows : 

(a) That you failed to exercise ordinary care in the op­
eration of said truck and improvised trailer so as to avoid 
injury to persons and vehicles on and along said highway; 

(b) That you failed to operate said vehicles in 
page 33 } a careful and prudent manner with due regard to 

the life, limb and proper.ty of others on and along 
said highway; 

( c) That you failed to operate said vehicles at a safe and 
prudent rate of speed having due regard to the traffic, sur-
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face and width of said highway and to all other conditions 
a.nd circumstances then existing; , 

(d) That you failed to have said vehicles under reason­
able complete control; 

(e) That you failed to keep and maintain. a proper look­
out; 

( f) That you failed to have your said vehicle and each 
of them equipped with adequate brakes properly adjusted, 
and failed to apply such brakes carefully and efficiently when­
ever necessary in the exercise of ordinary eare; 

(g) That you failed to keep and maintain said vehicles 
and each of them in a mechanical condition such as to render 
safe the operation of the same upon the highways of said 
County and State and failed to inspect the same and see 
that they were mechanically safe for such operation thereon; 

(h) That you failed to drive said vehicles at all times upon 
the right half of the highway and to the right of the center 
line thereof and particularly when passing vehicles approach­
ing from the opposite direction; 

(i) '.{'hat you failed to yield to vehicles proceeding in the 
opposite direction at least one-half of the pav.ed portion of 
said highway; 

(j) That you failed to observe each and every statute of 
the State of Virginia for such cases made and pro­

page 34 ~ vided and governing the ownership, operation, 
maintenance and use of motor vehicles and trailers 

on the hig·hways of said County and State. 

That, in violation of every and all of the aforesaid duties, 
you neglig·en tly, carelessly and recklessly drove said vehicles 
on the wrong side of the road across the path of and directly 
in front of the vehicle lawfully operated by the plaintiff's 
decedent at and about the time and place aforesaid, in an 
e~terly direction on and along said highway, as a direct 
and proximate result of which said negligence the plaintiff's 
dooedent was killed. 

The plaintiff reserves the right to amend its said bill of 
particulars in any respect in which she may be advised, and 
to add thereto such matters as she may be advised at any 
time prior to the trial of this cause. 

MARY H. HALL, 
Administratrix of the Estate of Erwin 

Nolan Hall, Deceased. 

AURREY R. BOWLES, JR., 
Counsel. 

By Counsel. 
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And at another day, to-wit: the 28th day of November, 
· 19H8, the following order of this Court was entered in the 
wo~ds and figures following, to-wit: 

This day came the 'plaintiff by her attorney, and it appear. 
ing to the eourt that the above styled case is set for trial on 
the 6th day of December, 1938, thereupon on motion of the 
plaintiff it. is ordered that this case be continued from said 
6th day of December., 1938. 

page 35} ·· And on the same day, t<!-wit: the 28th 98-Y of 
· November, 1938, the followmg order of this court 

was entered in the words and figures, to.wit: 

This day came the parties by their attorneys, and the plain­
tiff's ·motion to abate the action as to the defendant William 
Smith, a.nd the plaintiff's motion to dismiss the cross-claim 
of William Smith were fully heard. 

It appearing to the court that a.fter the plaintiff instituted 
suit against William Smith and filed its bill of particulars 
in said suit, that William Smith. filed a .eross.-0Iaim pursuant 
to the statute in such cases made and provided, and that at 
the present time the statute of limitations has barred the 
defendant William Smith's right to bring a separate suit 
against the plaintiff, it is considered by the court that the 
motions be overruled. -, 

And at another day, to-wit: the 23rd day of June, 11}89, 
the following order of this court was entered in the words 
and figures, to-wit·: 

This day came the parties by their attorneys, ther.eupon 
came a jury OO·-wit: C. W. Gregory, G. D. DeBaum, J. B. 
Flora, C. J. Rountree, W. R. Rayson, Earlie Armstrong and 
W. H. Vandergrift, who were duly sworn the truth to .speak 
upon the issue joined, and after having partly heard the evi­
dence it is ordered that this case be adjourned until tomorrow 
at ten o'clock, A. M. 

And on the another day, to-wit: the 24th day of June., 1939, 
the following order of this -0ourt was entered in the words 
and fi·gures following, to-wit: 

page 36 l Mr. B-owles : If Your Honor please, the plain­
tiff would like to be advised as to which of the no­

tices of motion we are being required to proceed under. Ther.e 
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was a great deal of preliminary argument preceding Your 
Honor's consideration of the matter, and we wish to make· 
exceptions to the rulings of Judge Coleman with respect to 
those matters before the jury is sworn, ~nd also to see if we 
ean. determine whether the amended notice of motion which 

· wa~ filed here is necessary. I would like the jury to be ex.:. 
·cludecl while this. argument is going on. 

Note : Jury sent out of courtroom. 

. Mr. Bowles: I won't go into it at any length, if Your 
· Honor please, but I think it might be advisable if I would 
very briefly review the background of what I am speaking of 
at this moment. 

The C01irt;. _- I sent for the file of papers yesterday after­
noon and have 'f?een through them, but just casually, in my 
office. Now I wish you would start in chronological order. 
I reviewed these pleadings from the standpoint of chronology. 

Mr. Bowles: YeR, sir. Now, the background of this situa­
tion is this, Sir: that the plaintiff as the executrix or admin­
istratrix of this decedent filed this notice of motion and filed 

it against the owner of the lumber truck and the 
page 37} one of two negro ·men who were on the -truck who 

at that time she was advised was the driver· of the 
truck. It subsequently appeared by affidavit filed by both 
of those defendants that the negro who was sued as a party 
defendant and as the driver of the lumber truck was not the 
driver, was not the agent, servant or employee of the defend­
ant Saunders, the owner of the truck, and that the other negro 
on the truck was the driver and was the agent of the owner. 
Now, with that appearing by affidavit filed by both, on behalf 
of the defendant Smith, the one tbat we thought was the 
driver, and on behalf of the owner, the defendant Saunders, 
the plaintiff accepted the truth of that affidavit and moved 
to abate the action as to the misjoined defendant Smith. 
The plaintiff did not ask to include the other negro as the 
driver, but left the snit, Ol"i desired to leave the suit, against 
the owner of the truck alone, the grounds of' defense and the 
affidavits having admitted the agency of the other driver. 

At that juncture, and at the time the affidavits were filed, 
Saunders, the owner, filed a cross-claim for his property 
damage, and Smith, the passenger on the truck, or the per­
son riding on the truck, and having no connection in the trial 

. of the matter whatsoever, filed a cross-claim also. The plain­
tiff moved to dismiss, in a separate motion, to dismiss the 
cToss-claim. f ollowinl! its motion to abate. and accepting the 

truth of the affidavit, on the ground that there 
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_'page 38} was no· mutuality, and that there was no suit 
against the defendant Smith on which the cross,. -

claim could depend. That was argued a great many times, 
·and so the :first, second,- and perhaps-I am not sure about 
that-the third argument took place before any statute . of 

· limitations could-·have run, if it has run; that is, -I mean the 
tjme··had for suit ·against the defendant Smith. 'Now;,th~ 
position that tl:iis plaintiff has taken throughout is that in 
effect the affidavit of the defendant Smith 1set up the, fact 
that no suit could by any possibility be brought against hlm 
on any t~eory, because he was· neither 'the operator nor· in 
-any wise .corin.eatea: with the accident, that- the basis for his 
cross--claim. had been destroyed upon our · motion - to abate, 
and that there. was nothing on which to hang the cross-elaim. 
There was some contention ·in the course, I -think, that . they 
admitted the non-suit but that we were affected by the statute 
:which provides that ,a non-suit" cannot be taken after. ,a cross-­
claim is; :filed, this being a motion to abate under the section 
for misjoinder. ·, : . · · · · ·· · · .. . · ·· . 

The party Smith was joined as a defendant through mis­
take. and having been joined throug·h mistake, we asked··that 
the s:uit against him be abated, and then that his cross-elaim 
'be ·dismissed. · 
· There was a second ground, if Your Honor please, for that 
motion. namely, that the action here, though nominally in 

· . . the name of the administratrix, is for the benefit 
·page ·39 ~ of the compensation· insurance carrier, .who was 

subrogated to the rights of the widow upon h~r 
acceptanc~ of compensation and for the benefit of the widow 
herself as to the surplus ; that the estate of· the decedent was 
in"no way invo·ived ;· that the· cross-claim· of Smith was. :ui1-
avoidably again~t the- estate of the" decedent, which is not 
brought into this· Court in this proce~ding. Though ·the plain­
tiff and the d~fe~dant, in such suit' would be nominally th.e 
same, the interest :before the· Court was entirely different., 
and again·there·is .. no mutuality.·' . 

Now, those matters were argued, and the decision on them 
was awaited for a great length of time, and that is the· rea- · 
son why this suit has not been tried heretofore. Under the 
circumstances, we would certainly wish to except to the 

. Court's ruling, and having had no opportunity of doing so 
previously, if Your Honor would permit, we would like 'a 
reconsideration of those matters before the -jury is sworn. 

Now. at the time that all of these motions were filed, and 
· in expectation and in the hope that they would be granted, 
we :filed an amended notice of· motion. The particulars of 
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the plaintiff's claim had already been filed on the call of thf3 
defendant. When they were filed they naturp,lly related to 
the two defendant~. "\Ve subsequently fil~d ~ll a:µi~nded :qptic~ 
pf motion and an amended bill of particulars ·eliminating the 
defendant Smith from any reference as the operator imd 

3:gent of the owner, as the operator of the tr"Q.c~, 
pag~ 40 ~ and the suit, as we feel, shoulc;:1 proceed, Sir, t:,hould 

· proceed on the amended notice of motion and the 
amended bill of particu.lars against the defendant Saunders 
a.lone,. 

The Court; Well, one minute. This Co1,1r-t ha.s pa.ssed 
on the question of the abate:µient of the suit as to the d~fencl­
and Smith. It is immaterial whether I am sitti11;g or Judge 
Coleman is sitting. This Court has passed tlpon. the q11e~~ 
tfon. 

MF. Bowles; I understand so, Sir, but I do not 1:1n.:cl~F~ 
~tf4.nd just what the CollFt h&s done in pa.§3~ing µp_on, thJ!t! I 
dQ npt apprehend whether the Oo-qrt has r~f11s~d tlie :m.otio11 
to abate as to Smith or whether the -Court l!~!ii gnmte.d. th~ 
motion to abate a& to Smith a11:d J!ef"gf:\ecl t~~ metio.u. tP dis­
miss, 

·The Court : There is the fil~-: 
Mr. Bowles: I understand, but as I recall tli~ 9r-q~r-l 

have not seen. it recently, Sir-it wru; not cle~r tQ me. what 
the Court actually did~ 

illlle Court; This ord~r is epqqrs~d QU. tlie. bac.k: ''No­
ve.ml1~r 28., 1938. O. W! ColemanY q'fhi~ clay c~m~ the 
part.ies by their attorneys on the. pl.aintiff ~~ JP.:()t.jon to abate 
the. action as to the defe11dant Wi\lia.111 Smith and the plain-

tiff"s motion to cli~miss the crost:1~ol~ill!~ n ~pp~iir­
pa,ge 41 ~ ing to the Court tha,i after t:µe plah1tiff jnstitµte~ 

suit against Willi~m Smith and filed a bill of p~~-­
tfoul'1rs in said suit, th~t Williinn Smith. fil~d. a, ~ros~~lai~ 
pur~uant to the ~t~tute in· emcli ca~e~ rµ~<le ~cl prpvide.d, ~nd 
th~t at th~ pre~ent th;ne the sfaitµte of lhnita#onis 11:a,~ l;>~:q:~~ 
William Smith's right to bring suit ~ga,in!St the. p}ajntiff, it 
i~ r.on&idered by the Oo-qrt tha.t the motion~ are ovePrµled. 
MQtions are over~led. B9th mqtions are ov~r:r"U}~{l. 

·Mr. Bowles: Your Honor, that i!:i where tl1~ co:µfµsio~ :re­
~nlts in my mind, if Your Honor please. It is a,n admitt~d 
fuct irre~pective of that order that ther~ is no suit Eigaiµ~t 
W"illiam Smith, apd both J3ides agree to that~ 

l\'lr. Willi~m~: No, wa don?t. 
Mr. Bowles: Now, he overrules nw moti9Il to Elba:te! Well, 

npw. where dn we stand on tfoiU We hBiV<l no ~yit tUf~~~t 
·wilUam Smit,h, if Yom' Honor sees the point tba.t l rp~ke, 
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brcause William Smith on his affidavit could not possibly be 
s11~d hv this administratrix. 

'fr. Williams : She did sue .. 
The Court: He had been brought into the suit by her, by 

process. 
Mr. Bowles'= Yes, sir, I understand. but hy .af­

page 42 } fidavit and the acceptance of the affidavit it'is 
established in the pleadings here now that no judg- . 

ment could in any possibility be rendered against William 
Smith. Now~ then. if that. be true, and the motion ·to abat4· .; 
having been made on that ground and the facts lying· behind · 
to substantiate the motion to abate having been established 
by agreement by both sides, how can we proceed in ~a suit 
against William Smith 7 That is the qu¢stion that presents 
itself to my mind, Your Honor. 

The Court: The only thin~ I APe. · it seems to me that has 
been passed on. The only thing I see is. whether you are 
proceeding under the original notice of motion or the amended 
not.ice of motion. · 

Mr. Bowles:· That was what I was coming. to, Sir. 
rrhe 'Court: Because I notice your amended not~e of mQ:o­

tion eliminates Smith as a party in the complaint. 
Mr. Bowles: Yes. ·.sir. 
The co·urt: I notice ·also that there is a d~itee :£Hing that 

amended notice. The Court now has to determine just what 
·the procedure is on that. 

Mr. Bowles: We. of course, have na case against William 
Smith after- it was established that we sued him 

·page 43 }. erroneously. What I am saying is this, Your Honor, 
· ·that though William Smith was a rider on that 

truck, as he and both defendants, he and Saunders maintain, 
and which we accept as true. if that be the truth, no one could 
have a.ny action against William Smith. 

The Court: That really is anticipa.tin~ what the facts will 
be. He is here; he is brought into Court. 

1\fr. Bowles: But that is established by affidavit, which 
we have accepted, and our motions to abate and dismiss ac· 
ccpted as a matter of record the truth of those affidavit.a. 
Now, I think that is a matter already concluded by the record, 
that there is no b~is for a suit against William Smith,. he 
having been er-roneom:ily misjoined. That was the ground 
for the motion to abate. · 

The Court: I take it th~t was the essenc.e of the argument 
before .Judge Coleman as to whether it should be-f -

Mr.. Bowles: The essence of the argument before Judg:e 
Coleman, sir, was whether or not the oross-claim could be 
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dismissed in.view .of those facts. Of course, if Your Honor 
please, we have no action against .Smith, and we would be glad 
to dismiss as to Smith, and we have attempted to do so by 
·filing an amended notice of motion. Now, _the point around 
· which all of the argument centers was whether or 
page ·44 ~ :p.ot that resulted in a similar dismissal of Smith's 

cross-claim. Now, that matter went to the Court 
of Appeals on an application or a petition for a writ of pro­
hibitibii, and the :Court simply dismissed the petition. Judge 
Campbell informally said that it was on the ground that 
there_:was an adequate remedy at law; we could take it up on 
through· by appeal. There was no order entered other than 
dismissing in the Court of Appeals. · 

Now, under the circumstances, sir, we still feel that Wil­
liam Smith should not be allow(ld here in this ·case, where the 
decedent's administratrix is attempting to recover against 
the owner of the truck, to get his case tried at the same time, 
because the two matters are wholly unrelated. 

The Court: The result has been that the motion has been 
overruled, and William Smith's cross-claim is in the record 
-and subject to-trial by this jury. ·The only question left; what 
is your position with reference to the amended notice of mo-
tion and the original notice of motion T · 
' :Mr. B9wles: Your Honor, we desire to go to·trial, sir, on 
:the 11m~ndP.d. notice of motion, and we would like to separate, 
that being the alternative remedy asked for; separate these 
trials, ·~ven'if the apparent basis of Judge Coleman's ruling 
was his apprehension that the mari Smith ·might have lost 

· ·bis ·rights by delay. I do not know whether Your 
page 45 ~ Honor noticed it or not, but in the motion, written 
, · · motion which we filed, · we called attention to the 
fact that there was still six weeks in which his independent 
suit could be brought. · How tlie statute on saving time dur­
ing the pendency of the suit would affect him, I have not un-
der·taken to consider. · · 

'The Court: Now, get the record straight. Let us get 
your inotion or position stated definitely to the stenographer. 
You are making a definite motion nowf If so, what is iU 

Mr. Bowles: Well; sir, I will make this motion now, or 
·renew the · motion previously filed herein, to abate this ac­
tion as to William· Smith ·and dismiss the cross-claim for rea­
sons therein assigned, and to file and try this · case on the 

.'amended notice of motion and the· amended bill of partfou­
lars, and to ·except to the Court's ruling, .for the reasons :pre­
viously stated~ that previous order ; a like motion, failing in 
that, to separate these independent cases, for I so c.onsider 
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them, and have ·separate trials of the cases of Smith against 
tl1is administratrix and of the administratrix against Saun­
ders. 

The Court: That is a rather involved motion you have 
for me to pass on. Would you mind making this motion ·now 
· or renewing your motion with reference to · the 
page ·46 ~ abatement of the suit and the dismissal of · the 

cross-claim, and let me pass on that 7 
Mr. Bowles: Certainly, sir. 
The. Court: Is that contested by the other side Y 
Mr. Williams: Yes sir .. 
The Court:- Then those motions are overruled. Make 

your exceptions to that. - . 
Mr. Bowles: We P.Xcept both to the entry of the previ­

.ous order of the :Court and to thiR ruling. 
The ,Court: Now, make the next motion. . 

· Mr. Bowles: Now, my motion, is, sir, in the alternativ~ 
. The Court: I have ruled against you on that. Now, here 
you are with the cross-claim asserted as a pleading in this 
case. Now, what is your position on thaU 

Mr. Bowles: Your Honor, without waiving the exceptions 
previously stated, to proceed to trial in. this case upon the 
amended notice of motion for judgment and the amended bill 
-of p_articulars and to request the Court to set down a separate 
. · date of trial for the cross-claim of William Smith 
:page 47 ~ against this administratrix, it being an independ-

ent matter unrelated to the action asserted by the 
amended notice of motion. · 
- The Court: Now, let·us get the defendants' position with 
reference to that. 

Mr. ·Williams: Your· Honor, that is inconsistent with the 
statute. The statute says it shall be tried together. The 
cross-claim is in .. That is the end of that argument. 

-The Court: Your second motion is overruled. 
·Mr. Bowles: We note an exception. Now, if Your Honor 

please, I would like to makA a new motion which has not been 
previously ruled on: To dismiss the cross-claim of W. · G! 
Saun.ders in this action, on this ground, that the· action ·of 
Saunders is against the estate of the decedent, Erwin Hall; 
that the parties plaintiff here were nominally suing ·in the 
name of his administratrix, the parties plaintiff and the sub­
stantial parties for any liability against them-no liability 
whatever to W. G. Saunders-those parties being, as shown 
.by the record, the -Indemnity Insurance Company of North 
America, the compensation carrier, and the widow in her 
individual own right; any recovery being wholly insusceptible 
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of any attachment for debts of the decedent's estate. 
The Court: Now, let us get the defendants' 

page 48 } position with reference to that. 
Mr. Williams: Your Honor, that or a similar 

motion was argued by Mr. Bowles and Mr. Gilman before 
.Judge Coleman in reference to allowing the cross-claim of 
Smith. Isn't it just the same argument that Judge Coleman 
passed on as to the Smith cross-claim Y Exac~ly the same 
thing. Identical. 

The Court: Well, that is overruled. I am now overruling 
it, and you can note your exception to that. 

Mr. Bowles: Exception noted. Are you going to trial on 
the original notice of motion Y Is that the ruling of the 
Court Y Or the amended notice of motion f 

Mr. Williams: If Your Honor please, I would like to have 
a word to say about that. Mr. Bowles has stated that the 
purpose of filing, and the only purpose of filing the amended 
notice. of motion was the purpose of dismissing Smith from 
this suit. 

The Court : As a party defendant T 
Mr. Williams: As a party to this suit. That being so, we 

submit that that question has been passed on, and it should 
be tried on the original notice of motion. When Judge -Cole 4 

man passed on that, we conceived that that ended 
page 49 } that question, and there have been no pleading~ 

or anything filed on the amended notice of mo­
tion. 

The Court : Is there any occasion for an amended notice 
:of motion and amended bill of particulars if Smith remains 
in the litigation? 

Mr. Williams: Not except in order to separate the two 
·~mits entirely one from the other, two claims entirely. 

The Court: There hm 't any substantial difference between 
the amended notice . of motion and the original· notice of mo­
tion except the naming of this man named Hall as driver in­
stead of-? 

Mr. Bowles: No, sir. I think that was what the Court 
misapprehended. The original notice of motion sued Saun­
ders as the owner and named Smith as the driver. The 
am<'nded notice of motion eliminates Smith, says that Hall 
was the driver, but does not make him a party. 

The Court: Alleges the proper driver in the body of the 
pleading but does not make him a party to the suit? 

Mr. Bowl.es: It is a suit ag·ainst the owner of that truck 
only. It is not a suit against William Smith, passenger. In 
other words, ·if Your Honor please-I do not want t.o bore 

the Court to restate the situation: If we go to 
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page 50 } trial on the original notice of motion, we go to trial 
. in this situation, that we are suing a man who was 

admittedly a passenger on the truck as a party defendant on 
the theory that he was the driver in control of the- truck, 
which puts us in a very anomafous situation. 

The Court: It is an anomalous situation to go to trial 
on the. amended notice of motion, with Smith tem~ning in 
the litigation with a cross-claim established by decree of the 
Court. 

Mr. Bowles: I heartily agree -with you .about that, sir. 
The Court: I will rule tha.t we go to . trial. on the original 

notice· of motion. Get the record straight on .that .. · 
Mr. Bowles: I note an exception to Your Honor's ruling. 

Will Your Honor just forget us and dismiss it as to Smith 
at this time? · 

Mr. Williams: Your Honor, he is asking you to do the same 
thing that Judge Coleman has passed on and you have passed 
on. 

The Court: How can I dismiss as to Smith and permit 
him to remain in the liti~ation on his cross-claim T 

. .Mr. Williams: Your Honor, that is what we 
page 51 } have claimed all along.· · 

The Court: I am not going to review all those 
phases of the case. I am trying to get the record in as clear 
a shape as possible now. · It js a lit~le confused, I admit, 
:but to my mind the way out of it is t~ go to trial on the 
·original notice· .of motion with the cross-clailil of William 
Smith sustained to go before the same jury. That passes 
·on the question of liability on the original _notice of motion. 

Mr. Bowles: I know Your Honor is not interested ~n my 
own personal reaction in this matter, but it seems to me a 
-great pity that we have got to take up the time, if for so'D'..le 
reason it would be necessary to appeal this case and go to 
the Court of Appeals to correct the error, come back and do 
the thing all over again. That bas been our reason for in­
sistence upon it, because we have felt so certain that, under 
the facts shown, Smith's case should not be tried at the same 
time over our objection with the administratrix's case against 
the owner. Now Your Honor has decided to abide by the 
rulings of Judge Coleman, and may I ask _this question: Is 
it clear that Your Honor has the right of dismissing him as a 
party defendant and still holding, still letting the cross-elaim 
remain here? I .realize that we are up against that problem; 
but we would rather be in that situation, having no party de-

fendant, with the cross-elahn still here, than to be 
page 52 ~ in the position of having to go to trial on an ab-
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surd allegation of fact as to which we have not 
pltt in any proof. 

The Court: What is the defense's position on that Y · 
Mr. Williams: May it please Your Honor: It is an absurd 

allegatio:µ, hut it is our friends who made the allegation; 
they brought this· man in h~-re under process, and the filing 
of the affidavit does not release him from any suit or put 
him out of any suit. It just simply shifts the buraen of 
proof there to show whether he was or he was not driving. 
We see no difficulty about it. We have got an ordinary suit 
with a cross-elaim-fi~ed here by a party who was served with 
process. Now, u~t~l the proof is in, we have nothing but the 
~tatement of counsel. They haven't done anything to prove 
that Smith was driving. I take it that the affidavit is not 
evidence in the case, and I see no difficulty about the situa­
tion. 

Mr. Bowles: I do not want to reopen again the argument 
on that, sir, at all. I do not think the facts are as Mr. Wil­
liams states them, a correct statement of what I· have in 
mind. We are not in a situation where we do not know what 
the facts are until proof is in. We are· in a position where 
an affidavit has been filed on a so-called semi-jurisdictional 
question, and the truth of that affidavit has been accepted 
. as a matter of record by the plaintiff. Now, there 
page 53 ~ isn't any question of proof. I do not think Your 

Honor could ·possibly admit proof in contradic.tion 
of that situation~ We have come into Court, and it is a mat­
ter of record, admitted, their statement that William Smith 
was not the driver, the statement under oath that William 
Smith was not the driver, was not the operator, was not an 
agent of the owner, ·and had nothing to with it. Now, we 
come in Court and admit that thing and say that we are sorry, 
that we were mistaken in alleging those facts, and proceed 
under the very section of the Code that is provided for that 
.situation and say that we regret the fact that·we have er-
roneously misjoined him. Now, we do not want to go on and 
keep on suing· him on that theory. Now, I know of nothing, 
sir, that prevents a person from dismissing a case provided 
it does not prejudice someone else. 

The -Court: · Except for the filing of the cross-claim. 
Mr. Bowles: Well, in a case of non-suit,. sir, that of course 

might be applicable, but on dismissal, is there anything to 
. prevent us from dismissing it T Your Honor still ruling that 
. the cross-claim stays irrespective of our dismissal Y •· 

Mr. Williams: I cannot follow the argument. Talking 
about dismissing it and allowing it to stay. 
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·pa:ge 54 } Mr.··Bowles: I think· that has frequently -be~n 
done, in the books or cases that I .have read. The 

.error that we complain of, sir, is allowing the. cross-claim. 
·to stay. 

The Court: If it were not for the cross-claim it would be 
very simple to straighten out these pleadings. 

1 

·Mr. Bowles: I do not see how, under the circumstanc-e~, 
on the admitted facts shown by the record, on the pleadingEJ, 
on: the· admitted 'facts,. how .Your Honor can permit us to ~me 
somebody whom we stand here in open Court· and as a matter 
of record say we have no suit against, and, as Mr. Williams 
says, wait until proof oomes in to see whether we· really have 
any. That seems to m~of course, Your Honor,·the .whole 
difficulty here was created by this mistake ; but it seems un­
fortunate that in a court of law, having made· a mistake and 
recognized it after it is pointed out by the other side, that 
·a person, a litigant, should not be allowed to correct it, purely 
because-and this is the only reason, if Your Honor pleas~ 
not t.o protect· this inail 's rights, but because he wants to in­
sert himself into something that he has got no business haV'­
ing anything to do with. That is what he is seeking to main­
tnin here : ·not the right to·· sue the· owner and operator of 
this oil truck, but he is maintaining here the right to pursue 
t.hat right and sue-in a case ·in which the widow of that·IIJ.an 

is suing· the man that owned the truck on which 
page 55 } he was riding .. · That is the thing that he is in-

;, ·sisting upon; not to ·save his rights, but he is in-
sisting on the right to try this case against the owner against 
a party that he had nothing in the world to do ·with. · · 

. · Tlie Court: You have noted an exception. · I am· gQing to 
hia] on the original notice of motion and cross-claim as 
.filed. · .. · 

Mr. Bowles: We note an exception. -Also to :-the 'failui:e 
to -permit us · to · dismiss at this time· without prejudice to 
the maintenance of the cross-claim by Smith; without waiving 
:our rights and objections. · · 

· Note: At this point the panel was sworn and examined on 
voir dire. · · 

· Mr. Bowles: Would Your Honor bear with me one moment t 
I have never been in a situation like this· before~ and I can 
see that on this notice of motion evidence by the plaintiff 
with respect to who was driving the truck would be incon­
sistent with the allegations. of the notice of motion. Is it 
not perhaps in order at this stage to request permission to 
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amend the notice of motion and insert the name of Elmer 
Hall as the dr.iver rather than William Smith in the notice of 
motion, to keep ourselves from being cut off from evidence, 

and not to change the defendants, because Your 
page 56 ~ Honor has already ruled on that, the defendants? 

The Court: Now, you might do that. You 
mig4t amend the ~ody of the notice of motion and allege that 
Hall was the driver. · · 

Mr. Bowles : And not Smith, leaving Smith in the caption 
·as a defendanU 

Mr.· Williams: I think that is all right. 
}{.Ir. Godwin: We would have to file all the pleadings to 

that amended notice of motion, which would be the general 
jssue and grounds of d~fense. . 

~fr. Bowle~: Assuming that they would be the same. 
Mr.. Godwin: Unless you would not ask for grounds of de­

fense _imd as~~me that the othei; grounds of defense would 
be sufficient. · 

·Mr.Williams: Why couldn't we stipulate that the present 
~ill of parti~ulars anq. t~e present· grounds of defense may 

· be treated as if filed anew to the amended notice of motion l 
The Court: Any objection to that, Mr. Bowles? · 

M~. Bowles: What do you mean by ''present"T 
:p~ge 57 ~ ~!· W~lli~ms: Th~ one that :was ~led to the 

: or1gmal notice of mot10n · shall be considered filed 
. as to the amended notice of motion. ' 

Mi·. Bowles:· · We have no objection to that in so far as 
· thP.y are applicable ~nd they ref er to Smith, but-

Mr. Godwin: That is right, in so far as applicable. 
Mr. Bowles: In other words, if I· apprehend what is au­

thorized here, we are going to be tied strictly to these plead­
ings as made up right now, sir, and I do not think we ought 
to be in any such position as that. 
· The Court: We have an issue and we have got to get it 
disp·osed of. I do not think you would be held to proof that 
Elmer Hall was driving the car and the case go off on the 
po~nt ~hat ~all was driving the ear as alleged in the face 
of all the pleadings and the proceedings thereunder that have 
been had during the last year and a h~1f. 

Mr. Bowles: I would Qe perfectly agreeable to a stipula­
tion with cou~sel ~hat Elmer Hall, a negro man, was the 
d~iver~ and the allegations of the notice of motion with re­
spect to that matter as to Smith, and the grounds of defense, 
bill of particulars, and all of them, should be so eonsidered. 

The Court: · Any objection, gentlemen of the defense Y 
Mr. Godwin: No objection. We have no ob-
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page 58 } jection to including this man's name in the notice 
of motion. 

The Court: The stipulation includes amendment o:ff the 
name of Elmer Hall as the driver, of the truck alleg.ed to be 
owned by W. G. Saunders, and all of defendants' pleadings 
heretofore :filed to the original notice of motion ~re t~ken 
a~ :filed to the amendment now made and entered of ~ecor~. 

Note : Here followed swearing. of jury and witnesses and 
opening statements of counsel. . . ,.. . . -. ~-

Mr. Williams: If Your ~onQr pie~~, ~ay, we .ask that 
the witniesses be e~cluded f · 

Note: Witnesses excluded ftom the c(?.urt:r;~oi.n. 

Mr. Bowles: I{ 1Your Honor pleas~, there ~!~ oe~~!l,in 
formal parts of this r.ecord I would like to ask oounsel to 
stipulate to. The proof of the quaHfioation of the -adnifois. 
tratrix. A copy of the qualification certificate was attached · 
to the orig.i.nal notice· of motion. Can we stipulate thafshe 
is so qualified T ·· 

Mr. Williams: Why don't you just introduce it in evi-
dence? -- ·· · · · .... · -· -- -

Mr.. Bowles : I will be glad to do so. Also as to proof of 
death of the decedent. Can we ·stipulate -·that he 

page 59 } was kill~d in this accident? · 
Mr. ·williariis-: Yes~ we will stipulate that he 

was killed in this accident. 
· 1v1r. Bowles: Can we stipulate the American ~orta~!t.T 

Tabl~ with. re~pect to probable longe~ty1 · · · 
Mr.. Williams : I don ~t know about that. 
Mr. Bowles: What is thatt . 
Mr. Williams: I don't know what it is, to be frank with 

you, sir. · · · 
Mr. Bowles: I would suggest that you look at it. ~ am 

sure you are familiar with t~e n.iortal~_ty ~able; Mr,., G~d~ii. 

Note: Here followed discussion of mortality tab~e. 

Mr. Williams: Let's admit it. 
Mr. Godwin : All right. 
The Court: He said he admits that. 
Mr. Williams: We admit it. 

;•i", 
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Elmer Hall. 
' The Court: You are admitting the life expectancy of the 

man· at age 28 T At 28-29, the life .expectancy is 30-whaU 
Mr.· Bowles : 36. 73 for 28 and 36.03 for 29. I 

page 60} would ·be prepared to pu.t .the table in. as an ex;. 
hi bit,. sir. 

The. Court: I ·do not think there is any need for the table. 
It has a great lot of other ages there, basn 't it? · ; 

Mr. Bowles: Yes, sir. It is all right; it is not my state­
ment, however, sir. It is a table--

Mr. Williams: Unless you are going to vouch for .the 
correctness of the statement, I certainly am not going to 
vouch for it. 

The Court:. We have a stipulation that the life expectancy 
of a man at 28 and 29 years of age is as the stenographer 
has recorded. · .. . . ; .. 
~ ,Mr. Williams : We agree to that stipulation. · 
. The Court: All right. 

Note : At this point the hearing of testimony was com,., 
menced. 

page 61} - ELMER HALL;·. 
introduced as an adverse witness on behalf of the 

plaintiff, being first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

· Mr. Bowle~: If Your Honor please, I want to ask the drive~; 
Elmer Hall, a few questions as an adverse witness. 

Mr. Williams: You Honor, we object to calling·the witness 
as an adverse witness unless he is proved to be adverse. He 
has no interest.in this suit. 

The Court: All right. 

By-Mr; Bowles: 
Q. Your name is Elmer Hall 7 
A. Yes, sir. 
Q. How old are you t 
A. Mef. 
Q. Yes. · 
A. I am 28. 
Q. Twenty-eightt. 
A. Yes, sir. 
Q. You were the driver of this truck of Mr. Saunders on 
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Elmer Hall. 

the day of the accident up there on the King's Highway in 
Trnxfonf · 

:page 62 ~ A. Yes, sir. . \. 

') Q. On the 27th of July, 1937 7 
A. Yes, sir. . .\ 
Q. What kind of a truck was thaU 
A. Ford truck. · Ford truck and trailer, 1936 mode.I. 
Q·. Ford truck and trailer, 1936 model Y 
A. Yes, sir. 
Q. What kind of a trailer was thatY 
A. Sol Abrahams' trailer. 
Q. Were you employed by Mr. Saunders at the time that h~ 

bought this truck? · 
A. Sirf 
Q. Were you one of hi~ drivers at the time that he bough~ 

this truckf 
A. No, sir. 
Q. Do you know when he bought it T 
A. Yes, sir, I was working for him when he bought it. 
Q. Did he have the trailer at the time he bought the trac­

tor? 
A. The tractor? 
Q. Did he already have the trailer when he bought the 

Ford. front part of it 7 
A. No. 
Q. Bought both at the same timeT 
A. No, sir. 

Q. Well, then, he already had the trailer? 
page 63 ~ A. No, sir; bought the trailer-truck :first and 

then turned around and .bought the trailer. .. 
Q. What kind of trailer was it Y 
A. It was a trailer-he bought it right away from So'l 

Abrahams. 
Q. What kind of a trailer was it Y 
A. International. 
Q. What kind of brakes did it have on it f 
A. Air brakes. 
Q. Were they air brakes or vacuum brakes Y 
A. Air brakes. 
Q. How were they operated! 
A. SirT 
Q. How were they operated Y 
A. Operated? Just turn the air brake on if you were go­

ing to start. 
Q. How did you turn it on T 
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Elmer Hall. 

A. You could turn it on with your hand. 
Q·. You could turn it on with you hand! 
A. Yes, sir. 
Q. Was it a, button or a lever or whaU 
A .. Little button, button up there. 
Q. Did you have to screw it in or whaU 
A. No, sir. All you do-just here-

Q. Tell us what kind of thing it was. Describe 
page 64 ~ it to us as to what you had to do to apply brakes 

on the trailer. 
A. Ain't do anything; applied drums on the trailer and 

stay there, the brakes was already on. All you do, mash it 
on, the brake, air brake, as much as you-

Q. What is the button! You say you do it with your 
hand. 

A. Just put the button on when you get ready to start in 
the morning. Just turn the air on and go on. 

Q. Don't yqu mean that the button you are talking about 
is a gadget on the dash of your car that you cut the brakes 
off the trailer T 

A . .You cut them off if you want to. 
Q. You haven't got any brake, foot brake that runs back 

to the trailer with a rod, have you Y 
A. No, sir. 
Q. There isn't any band ~rake that goes back to the trailer 

by a rod, is there Y 
A. No, sir. 
Q. It is altogether controlled by airY 
A. Yes, sir. 
Q'. Now, whether the air is working or not is operated by 

this little lever under your hand T 
A. Yes, sir. 
Q. If you arrange it one way the brakes are cut off! 
A. Yes, sir, you could cut them off, choke them off, cut them 

off, either way. When you go in there in the morn­
page 65 } ing you cut your brakes on, get in the truck, it goes 
· on. You mash it on the brake with your foot, air 
brakes, and all take. 

Q. Now. when you say "mash", you mean push on hardY 
A. Push on thP. brake. 
Q. You mean push on hard when you say "mash"t What 

do you mean by ''mash''T 
A. You don't have to push them on hard; just push them. 
Q. What do you mean by "mash", just pushing with your 

footf 
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Elmer. Hall. 

A. Y e·s, sir. 
Q. When you came into Norfolk you brought in a load of 

lumber, didn't you f 
A. Yes, sir. 
Q. Did you deliver that lumber there 7 
A. Yes, sir. 
Q. Some of it you had to take back, I believe, didn't youf 
A. Yes, sir. 

Mr. Williams: Your Honor, I object to this -leading ques­
tion. Every question as to f onn has been a leading ques­
tion. 

Mr. Bowles: I understood I was examining this witness 
as an adverse witness. · 

Mr. Williams: He has not been shown to be adverse. 
The Court: Well, proceed along the lines of normal ex­

pectancy until it develops he is adverse; then you 
page 66 } can cross examine him. I do not see why you 

should not proceed with the ordinary line of ques­
tioning of the witness. 

By Mr. Bowles: 
Q. Did you deliver all of the lumber? 
A. No, sir. I left some right on the truck. 
Q. How much was left on the truck f 
.A. I had about-carried some ties down at the Atlantic 

Creosoting Company-
Q. I didn't hear you. 
A. -Carried some lumber to the Atlantic Creosoting Com .. 

pany. I had just took them some ties-

By the Court: 
Q. Railroad ties Y 
A. Yes, sir. 
Q. That kind of stuff! 
A. Yes, sir. 
Q. To the Atlantic Creosoting Company? 
A. Yes, sir. 
Q. All right. 

By Mr. Bowles: 
Q. About how much lumber did you have on the truck at 

the time this accident occurred t 
A. I didn't have over about six or seven-just about-the 
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'bottom of the truck, just a lot of ties in there, just. like this 
· here (indicating), the bottom of the truck, the 

page 67 } trailer. 

The Court: Use .that banister there. 

A. Just enough lumber, like this; here is the· trailer and 
the truck; here is -the bolster next to the cab, tbis-

Q. Bolster T _ 
- A. That is the thing that goes up and down the side to 
hold the things on .. 

The Court: Holster f 

A. Just had enough lumber on each side here on the bed to 
hold the ties. That is all we had .. 

Q. Well, would you say that this trailer was heavily loaded 
or lightly loaded at the time this accident occurred T 

A. It was lightly loaded. Didn't have no load at all. 
. Q. Can you tell me whether or ·not the air brakes to the 
trailer wheels were in operation or not in operation at the 
timeY 

A. They was in operation. 
Q. In other words the air was on Y 
A. Yes, sir. 
Q. Now, Elmer, how long have you been driving a tractor-

trailer truck, tractor-trailer? · 
A. Driving long about-I been driving-I been driving 

about all my life. 
. Q. How old are you Y 

A. Twenty-eight. 
page 68 ~ Q. And you have been driving tractors and trac­

tor-trailers both Y 
A. I drove trucks and trailers both. 
Q. Now, when you put on the brakes on a tractor-trailer 

job, why, you have got a fifth wheel in there, and there i.s a 
part of the veh~cle that is pulling it and another part that 
is being pulled; which way do your brakes pull the h~rdest; 
the front part of it or the rear part of iU 

A. Which one takes first, you mean T 
Q·. Yes. 
A. The rear part takes first. 
Q. The rear part T 
A. Yes. The front wheels. I don't never let them-let the 

back wheP.ls take at one time. 
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Q. I don't hear that, sir. 

The Court: He didn't hear you. 

. A. The back wheels on the truck and trailer; it is at one 
time, right together. 

Q. And then what about the front ones T 
A. I don't let them take at the same time, just a little' af-

ter. 
Q. How do you control that T 
A. SirY 
Q. How do you control that; so that it will do that 7 
A. Why, our mechanic fixed it. Mr. Byrd and Mr. Spate. 

They keep the brakes in shape. · 
Q. Who is Mr. Byrd? 

page 69 ~ A. He lives at Chuckatuck. 
Q. What is he Y 

A. A mechanic. 
Q. Is he employed by Mr. Saunders T 
A. No, sir. _ 
Q. Does ·he run a garage there Y 
A. Runs a garage. r 
Q. Now, did I understand you correctly, Elmer, to say that 

the back wheels on your tractor and the' back wheels on your 
trailer apply at the same time Y -

A. Yes, sir. 
Q. So that those brakes go on at the same time T 
A. Yes, sir. . 
Q. And tbe front wheels of your tractor go on a little 

later? 
A. Yes. 
Q. Now, with respect to the back wheels of your tractor 

and the wheels of the trailer: which one of those holds the 
hardest? 

A. AU of t11em take at the same time; 
Q. So that truck was equipped that way? 
A. SirY 
Q: Was that truck so equipped that day 7 Was that truck 

· equipped in the manner and adjusted in the manner that you 
have just stated on that day, in that wayT 

pnge 70 ~ A. .Yes, sir. Yes, sir. 
Q. All of the brakes held the same tension? 

A. Al1 ·but the front. 
Q. All except the front T 
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A. Yes, sir. All the baek one~ took at one tit)l.e. 
Q. Took at one time! -
A. Yes, sir. 
Q. Applied with the same strength at one time, you mean 1 
A. Yes, sii~. 
Q. What kind of brakes did you have ~m the trt\ctor part 

of the truck Y 
· A. Air brake. 

Q. Same kind! 
A .. Yes. 
Q. What? 

. A. What do you mean, on the trailerY 
Q. On th~ tractor. 
A. On the truck? Yes, sir, air brakes on it 
Q. Air brakes on that Y 
A. Yes, sir. 
Q. Do you know what kind they were t 
A. What kind of brakes thev were? 
Q. What is the natn8 of the kind of brake; do you know?. 
A. No, sir, I don't know. 

. Q. And you had air btakes on th0 back wheel~ 
page 71 } of the tractor part of it and air brakes on the 

trail~r part, 
A. Yes; sit--tH>, not a.it brakes on the back part of the 

traetor part; air brakes was on th~ trail~r. 
Q. Now, what kind of brak~s did you have on the tractor: 

partT 
. A. I don't know what kind of brakes they were.· Mechanical 
fo·ake~, I reflkon ; mMh9.llical brakes~ 

Q. Did you have any booster brakes on them or anythingt. 
A. The truck part? 
Q. YM . 

. -A. No-. 
Q. Now, Elmer, you say you have driven tractor-trailers 

for a considerable length of time: Do you dri~ with the 
adfostment of btalrns on the trailer with a heavy load and 
:with n light load the same? 
· A. Yes, ~ir. 

Q. You do not mak~ any adjustment for the difference of 
load that is on the trailert 

A. You see, I keep the brakes dressed tt'P all the time. 
Q. l didfi ~t ask you that. I l\sked. you wnetber or not you, 

made any difference, as the operator of this vahfole, going 
in with a full load of lumber and aoming back with an empty: 
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knck. with the exception of a few pieces : whether you mad~ 
~ny differenc~ or distinction between the adjusbl).ent of the 
·brakes on the trailer part of it, for the ~i~, Retw~e~ going 

and coming. . · ·· 
page 72 } A. No, si;r. 

Q. ·You say you have driven trailers a consider-
able time? 

A. Yes, sir. 
Q. Tractor-trailers T 
A. Yes, sir. 
Q. Do you. know whether the operation of a trailer with 

respect to the tension of its brakes and the adjustment of its 
brakes sh011ld be the same whether it is loaded or unloaded? 
. A. Yes, sir. 

Q. It should be the same? 
A. Yes, sir. Air brakes should be the same. 
Q. And you have studied that propositi.on or considered itf 
A. SirY 
Q. And you have considered that proposition beforet 
A. Yes, sir. 

Witness stood aside. 

Mr. Godwin: We shall reserve the right, Your Honor, ~ 
cross examine Elmer Hall at a later time. · 

,• I 

page 73 } ELMER HALL, 
previously introduced as an adverse witness on 

b'='balf of the plaintiff, being recalled as a witness for ·the 
defendant, testified as follows : · 

DIRECT EXAMINATION. 

By Mr. Godwin: 
Q- What is your nameY 
A. Elmer Hall. 

The Court: Wait a minute. Take that chewing gum out 
9f your month. Put it down in the spittoon, get rid of it, SQ 

you can talk plainly. 

Q. Elmer, how old are youT 
A. Twenty..eight. 
Q. Where do you live 7 
A. Chuckatuok. 
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Q. And what is your oecupationf 
.A. Farming and driving a truck. 

· Q. Now, on the 27th day of July, 1937, were you in the em­
ploy of Mr. W. G. Saund~rs of Chuckatuckt 

A. Yes, sir. 
Q. What were you doing for him T 
A. Driving a truck for :Mr. Saunders. 
Q. Now, on that morning, did you eome down to Ports­

mouth, down i~r this section T 
·A. Yes, sir. 

page 74· ~ ·Q.· What did you bring down hereY 
.A. I brought some oak ties on the truck. 

Q. Brought some ties T 
A. Some oak ties and some pine lumber. 
Q. Where did yon carry it f 
A . .Atlantic Creosoting Company. 

·Q. Now. who was with you on the truck! 
.A. William Smith. 
Q. How did he happen to be with youY 
A~ Well, I went up to the store to get some gasoline to put 

in the truck and William asked-I said: ''William, you 
want to ride out with mef'' And he says: ''Yes.'' .And he 

· says: '' I am ·going down the bridge.'' I says : '' .All right, 
get on the truck." On the bridge he says: ''Elmer, I be­
lieve I will ride over with you,'' and so he rode on over with 
me. 

Q. Did he work for Mr. Saunders at all Y 
.. A. Yes, he worked for him once. 
Q. WhatY 
A. Yes, sir. a Ii ttle bit. 
Q. He worked for him once, you say? 
.A. Yes. 
Q. Was he working for :}\fr. Saunders at the timeT 
A. I don't know, sir, whether he was or not. He wasn't 

working that morning .. 
Q. He wasn't working-! I mean, was he work­

page 75 } ing for him the day that this accident occurred T 
A. No, sir. 

Q. Now, you did come down here, and on your way back, 
did you have an accident Y 

A. Yes, sir. 
Q. What kind of truck were you driv:ing, Elmer! 
.A. Driving a Ford truck. 
Q. Do you know whether or not that truck had been in­

spected! 
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A. Yes, sir. 
Q. Did it have a sticker on itf 
A. Yes, sir. , · ., 
Q. I believe you said on your direct examination the othe~ 

day what mechanic kept that truck up for J\fr. 'Saunders. 
A. Mr. Byrd and Mr. Spady. 
Q. At ChuckatuckY 
A. Yes, sir. 
Q. Now, Elmer, when_you were coming along back-let u~ 

get to the scene of the accident. When you were coming . 
along back, just prior to this accident, about how fast were 
you traveling, your truck? · _· 

A. I was traveling between 25 and 30 miles an hour. 
Q. Were you meeting another automobile! 
A. I was meeting an oil truck. 
Q. Could yon state anything about his apeed at the timef 

A. He was driving pretty good and fast, and 
page 76 ~ this-fast enough, as the passenger car come up 

by me, didn't blow, whether-this threw this car 
right off against me; this oil truck couldn't cut between me, 
and that oil truck-that throwed the oil truck in front of me, 
and I had to go over the other side of the road and .. try to 
get by the best .way I could. Then after that I went over that 
side, then this oil truck struck me. 

Q. Well, now, when yon were driving along there, was it 
raining? 

A. .Yes, sir. Drizzling rain. 
Q. Now, did yon know-Yon were going in which direction! 
A. I was going towards Chuckatnck. 
Q. Going towards Chuckatuck 7 That is west, isn't it 7 
A. Yes, sir. 
Q'. What side of the road were yon on Y 
A. Sir? 
Q. What side of the concrete were you on Y 
A. I was on the right-hand side. 
Q. Well, now, when did you first see this car that came up 

behind youY 
A. I didn't see it until he got right even; even with the 

cab of my truck. 
Q. Didn't he blow 7 
A. He did not blow. 

Q. And a.t that time do you know about how far 
page 77 ~ the oil truck was away coming to you Y 

A. The oil truck wasn't far from me. It was 
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close enough on me-in fact he would have got clean on my 
side of the highway and let this car go by him on the other 
side of the road, on the wrong side, on the wrong side of 
the road-
. Q. Do you know about how wide that concrete road is 
there, Elmer Y 

A. I imagine about 16 feet. 
Q. Well, now, when that car came out there from behind 

you, did it pass you T 
A. It didn't pass-it passed by me, but it run the truck 

straight in front of me aft.er getting by me, it was driving 
at such speed. 

Q. The truck came in front of you T 
A. Yes, sir, it run around straight in front of me; he went 

by on the wrong side, passed on the wrong side, and put the 
oil truck over on me. 

Q. Well, now, which way did the man-did the oil truck 
turn when he was confronted with this passenger automo­
bile V 

A. Turned on the left side of the road ; turned on my side 
of the road. 

Q. Turned on your side of the road t 
A. Yes, sir. 
Q·. And which side did the man in the passenger car pass 

himY 
A. Passed him on his right side, on the oil truck's right 

side. 
page 78 } Q. It did Y 

A. Yes, sir. 
Q. Well, now, did the man in the passenger car stay on 

the concrete or go offY 
A. One wheel went off the conc.rete. 
Q. What do you mean by one wheel T 
A. Well, one of his back wheels-two back wheels on the 

1cft-hand side of his car dropped off of the concrete. 
Q. On the oil truck or on the passenger carY 
A. Yes. 
Q. WhaU 
A. The passenger. 
Q. Well, did the wheels on the passenger car's left-hand 

side go off of the concrete or not? I mean­
A. Go off of the concrete Y 
Q. Yes, go off of the concrete, on the shoulder. 
A. No, jush, two of the wheels dropped off the concrete on 

the shoulder; just two of them. 
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Q. Well, about how far off the concrete did they go, do 
yon know? 

A. They just dropped off the concrete, and this car went 
by when this oil truck-he just switched a. little bit like that 
(indicating), and this oil truck-throwed him right in front 
of me. 

Q:. Well, Elmer, when the man in the oil truck 
page 79 } turned to the left, or apparently towards you, 

what did you do f 
A. I had to go behind the passenger car, either he come 

headon into me; I had to go behind this passenger car; 
throwed this oil truck right straight in the front of the car. 

Q. And you attempted to go to your left, did you? 
A. Yes, sir, I went to the left. I wasn't going to stay 

there and see that man kill-. 
Q. What? 
A. I wasn't going to stay there and see that truck · run 

straight over· top of me. 
Q. Well, now, when it hit your truck, Elmer, where did it 

hitf 
A. Just behind the cab. · 
Q. Did it hit it with any force or hit it easy? 
A. Hit it with right good force. :Carried me clean across 

the road after it hit me. Just bent me up. That is all I 
know. 

Q. Knocked you uneonscious? 
.A. Yes, sir. 

Mr. Bowles: I object to leading questions. 
Mr. Godwin: Well, I was just trying to gef through with 

it if I could-
Mr. Bowles: Don't let us do it that way, please, sir. 

Q. Well, now, Elmer, what would have happened to you 
if you had held your course and attempted to stop t 

A. He would run over me. He would just hit 
page 80 } the truck right £ull in the face. 

Mr. Bowles: That is not proper, if Your Honor please: 
Tell what would have happened, and so forth. Tha.t is the 
jury's province. . . 

The Court: Wbat he means is his observation as to what 
was imminent, and in that sense of the word I think that his 
question was proper. · 
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:Mr. Bowles: I note an exception. 

Bv Mr. Godwin: . 
~ Q. Well, now, ·did yon attempt to turn to the right at all f 

Mr. Bowles: · I object. That is leading. Let us get away 
from that. 

Q. Well, .what would have happened~ then, to you-

Mr ~Bowles: I object to that, sir. As Mr. Williams says, 
that is already wrong before he gets through with the ques­
tion. 

The Court: I cannot pass on that yet because I have not 
heard it. 

Q. I want to know why you didn't turn to the right then .. · 
A. The reason I didn't turn to the right, because it was a 

ditch over there, and I didn't know how far that dit.eh was 
over there, the green grass was along there ; the surest plan 
was to go to my left side of the highway. The driver of the 
oil truck had of hit the passenger car and not me-maybe 

probably he could have got the automobile-in­
page 81 ~ stead of hitting the car together right in front of 

me, gentlemen. 
Q. Elmer, if the oil truck, when it was meeting the pas­

senger car on its side of the highway-if that had turned 
to the right and gone off of the shoulder, could the passenger 
car then have gone ~between you all! 

A. No, sir. 

-Mr. Bowles : If Your Honor please, that is a question for 
the jury. 

The Court: I thi~ the objection is sustained as to that. -
Mr. Bowles: That is just a question for the jury. Tell 

exactly what they did and let the jury decide. 
The Court: Objection sustained to the question as now 

asked. 

By Mr. Godwin: 
Q. Elmer, at the time that you saw this truck and this pas­

senger car facing each other, did you do anything besides 
turn to the left Y 
·· A. Yes, sir. I slapped on the brakes one time, and then 
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I saw the oil truck turn out in front of me; I throwed this 
huck in second gear and tried to get out of the way of it. 

Q. Well, now, do you know whether or not the oil truck put 
. on any brakes 7 

page 82 ~ A. No, I do not. 
Q. Well, now, how far over on your side of the 

road did the oil truck come, Elmer 7 
A. Come clean over on my side. 
Q. Came clean over on your side Y 
A. Yes, sir. 
Q. Well, now, if that oil truck had stayed on its side of 

the road-

Mr. Bowles: Same objection, if Your Honor please. 
The Court: I will have to wait until he gets the question 

completed. Do not answer the question. 

Q. If that oil truck had stayed on your side of the road 
after it came over, would it have had an opportunity to have 
passed to the wrong side of you Y 

The Court: One minute-
M:r. Bowles: Purely for the jury. It is a question of 

distance. 
The Court: Objection sustained. You could ask for dis­

tances a:nd things of that character, but you are asking for 
.~is opinion now. 

:: ·Q. wen, now' could you have cleared it on the left-hand 
side of the road or the rig·ht-hand side of the road 7 

Mr. Gilman: Same objection. 
The Court : Objection sustained. 

Mr. Gilman: Your Honor, he is not entitled to 
page 83 ~ express an opinion. 

Mr. Bowles: Of course not. · 
Mr. Gilman: On the question of whether this truck would 

lmve cleared it. 
The Court : I do not think he can. Of course he can give 

estimates of distances and speed and so forth. You are ask­
ing him squarely, in my judg·ment, for his opinion. 

Mr. Godwin: Well,. Your Honor, I want to except to the 
Court's ruling, of course. 

Mr. Williams : Your Honor, let me say this : If a man 
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~cts in an emergency he has got to act on opinion. It seems 
to me it is proper for the witness to tell the jury what his 
opinion was on which he acted, in taking the course which 
he took. . 

Mr. Bowles: If Your Honor please, it is a question for 
the jury, maybe, whether he was in an emergency. 

By Mr. Godwin: 
Q:. Well, now, let me ask you this question. The Court bas 

overruled those others. When .you turned to your left, as 
you say you did, in order to prevent a headon collision, had 
you turned soon enough to have permitted the oil truck 
coming down on your side of the road to have passed to the 

rear of your truck Y 
page 84 ~ A. Yes, sir. 

Mr. Bowles : Objection. 
The Court: Go ahead. He bas answered that, and I will 

let. it stay in the record. 
Mr. Bowles: We note an exception. 

Q. What did you say? 
A. I said ''Yes." 
Q. Well, now, after the oil truck got on· your side of the 

highway, did it stay over there1 
A. No, sir, it didn't stay over there. After he went over 

·to my side, then he pulled over to me. 
Q. He cut back to you T 
A. Cut back to me. 
Q. Is this a picture of the oil truck that ran into you f 
A. Yes, sir. 
Q. WhatY 
A. Yes, sir. 
Q. Which way are the truck wheels, the front wheels, cut 

on that truck T 

Mr. Bowles: I objoot to that, if Your Honor please. The 
picture speaks for itself. 

The Court: The picture shows for itself. Objection sus­
tained. 

Q. All right, sir. Is this the log truck that you were driv­
ing! 
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page 85 } A. Yes, sir, this is the one. 

CROSS EXAMINATION. 

By Mr. Gilman: 
Q. Elmer, what time did you leave Chuckatuck? 
.A.. What time did I leave Chnckatuck? I left Chuckatuck 

just as soon as I could load. I imagine that was about-
Q. That doesn't mean anything to me. What time did you 

leave Chuckatuckf 
A. I don't know, sir, right now, whatever time I left there, 

but I went to work at seven o'clock that morning; I had to 
load. 

Q'. How long did it take you to load f 
A. I don't know. It must have been half an hour or an 

hour. 
Q. You left there between seven-thirty and eighU 
A. Somewhere like that. 
Q. And how far out from Chuckatuck to Portsmouth? 
A. To Portsmouth? 
Q. Or .to the place, the creosoting place, right here on the 

edge of Portsmouth 7 
A. It is about twenty, twenty-two or twenty-three mileij. 
Q. What were you doing· from seven-thirty to eight until 

the time you got here? 
A. After I got down to Portsmouth I had to wait until the 

man signed the ticket and unloaded the truck, showed me 
where to put the stuff at. . 

page 86 } Q. Then where did you got 
A. After I got the truck unloaded I was coming 

on back home. 
Q. Where did you get your lunch Y 
A. Where did I get my lunch? 
Q. Yes. 
A. I eat there, right down there at the plant. I had my 

lunch in a bag. 
Q. You ate at the plant? 
A. Yes, sir. 
Q·. Was it raining?· 
.A. Yes, sir. 
Q. And you and this boy Smith were on your way home 1 
A. On my way home. 
Q. And the road was straight f 
A. Sirt 

• 



82 Supreme Court of Appeals of Virginia. 

Elmer Hall. 

Q. The road was straight Y 
A. Yes, sir. 
Q. At the point of the accident Y 
A. Yes, sir. 
Q. And you were traveling 25 or 30 miles an hour T 
A. Yes, sir. 
Q. And the oil truck going much faster, I believe you 

statedT 
A~ Yes;·sir. 
Q. Now, did you look in your mirror or did you see this 

. car coming from behind Y • . 
page 87 } A. No, sir. I didn't see the car, because it didn '"t 

blow, until he got right up against me. 
Q. You said it didn't blow; now you say it did blow! 
A. I say it didn't blow. 
Q. What? 
A. I say right then it didn't blow. 
Q. Well, did it blow? 
A. No, sir, it did not blow. 
Q. And you did not look in your mirror overhead f 
A. No, sir. 
Q. And did you have a mirror! 
A. Yes, sir. · 
Q. On the ·side with an armf 
A. On the side of the truck. 
Q. And you didn't look in thatT 
A. No, sir. 
Q. Now, you say this sedan didn't get by you f 
A. No, sir; it didn't blow. 
Q. Did it come -by youT Did it passT 
A. After it got right up against me, I see the car then, 

and then it went on by like that (indicating), and he were 
t<>o close to me,· and th~ oil man were too close, for me to do 
anything, and I had to go on the other side of the highway 
and let the car pass him on the other side. 

Q. How close were you to the oil truckf 
page 88 } A. Well, I wasn't far from it. 

Q. As far as from me to you, or-T 
A. SirY 
Q. As far as from me to you T 
A.· About as far as from me to about-close to me from 

here back over there where that wall is. 
Q. Over here, this wall Y How far is that, for the purposes 

of the record T You mean over there to the ''No Smoking'' 
signY . ; 
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A. Right beyond, where that little light is at, that little 
button. About 60 feet. 

Q. About 25 or 30 feetY 
Mr. Godwin: May I have it stepped off? 
Mr. Gilman: The courtroom is forty feet, and that is cer­

tainly less. He said to this corner, and I should say it cannot 
be over 35. 

Mr. Godwin: You said 30. 
The Court: All right, put it in the record. Somebody 

step it off. It is stipula.ted it may be measured and put in 
the record. Go ahead. 

Mr. G~dwin ~ All right, sir. 

Bv Mr. Gilman: 
.. Q. Now, at that point the oil .truck came over entirely on 

your side of the road Y 
A. Yes, sir. . 

page 89} Q. And it was then within thirty or thirty-five 
feet of you and traveling at a considerably more 

rapid or greater rate of speed than thirty miles an hour? 
A. Traveling much faster than I was. I don't know how 

fast he was traveling. But he was traveling faster than I 
was. 

Q. And then I believe you stated that you put on your 
brakes anq. shifted to second_ gear and made an effort to follow 
the sedan? 

A. Follow this car. 

RE-DIRE,CT EXAMINATION. 

By Mr. Godwin: 
, Q. Elmer, about what time was it that this accident hap. 

penedT 
A. Just after one o'clock. 
Q. Whatf 
A. I had dinner at the plant at one o'clock, and it was just 

on our way up there­
Q. Shortly after one? 
A. Shortly after I ate my lunch, yes, sir. 

Witness stood aside. 
page 90 } L. S. SPRUILL, 

a witness introduced on behalf of the plaintiff, be­
in~ first duly sworn, testified as follows : 
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DIRECT EXAMINATION. 

By Mr. Gilman: 
Q. What are your initials, Mr. Spruill Y 
A. L. S. 
Q. And where do yon live T 
A. Geneva Park. 
Q. That is in Norfolk County Y 
A. That is in Norfolk County, yes, sir. 
Q. And yon are employed by whom Y 
A. Rose Supply Station. 
Q. Were yon employed by the Rose in July, 1937 Y 
A. Yes, sir. 
Q. Did yon go to the scene of an accident in July between 

two trucks on the King's Highway? 
A. Yes, sir. 
Q. I believe you moved one or both of those trucks Y 
A. We moved the tank car. 
Q. The oil truck? 
A. And we helped pull this lumber truck back off of this 

tank car. 
Q. Do you know how soon after the accident you got there Y 

A.. How soon after it happened I got there? 
page 91 ~ Q. Yes. 

A. About-not over half an hour. I don't think. 
Q. Well, how far is your place of business from the scene 

of the accident? 
A. Two miles. 
Q. Now, what did you find when you got there, Mr. Spruill? 
A. When I got on the scene of the accident this tan:k car 

w2s. on the right-hand side of the road with the front part 
of it in the ditch, the two front wheels. 

Q. Now, that is the right-hand side headed which way! 
A. It was coming into town, headed east. 
Q. Headed east, and the two front wheels were where Y 
A. In tl1e ditch. 
Q. On which side? 
A. On the right-hand side of the road. 
Q. All right, g-o ahead. 
A. And the right wheels of the tractor, the back part of it, 

the back wheels, the right wheel was right on the edge of 
the concrete. I disremember whether it was off or on the 
edge, but it was so near it. The trailer wheels-one of the 
dual wheels was s~tting off of the edge of the concrete; it 
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was two dual wheels there, you see, double tires; and this 
lumber truck was wrapped around the· front part of it. If I 

can remember it was a long wheel-base truck, and 
page 92 } the tractor part was setting out in the middle of 

the road .. 
Q. Maybe you can illustrate it better with these toys. Come 

down here. St.and so the jury can see you. Assuming this 
is the road; this is east, coming into town, and this is west. 
That is the shoulder on that side and -here is the shoulder 
on this side. Now take-or rather the edge of the concrete­
Take these toys--

A. Which is the oil truck 1 
Q. This is the oil truok headed in; you place that approxi­

mately how you found it.. This is the edge of the concrete, 
th~ t pencil mark. 

A. Well, this one-(Witness places truck)-this was 
wrapped around here, you see .. 

The Court: A Ii ttle louder .. 

Q. Talk a little louder, so everybody can hear you. :You 
said that was wrapped around beret 

A. This truck was bent in, bowed like·. In other words, 
right around-the front of this truck-up against the head· 
lights-

Q. You say "this truck". That is the lumber truck! 
A. The lumber truck was bowed around the oil truck. 
Q. The front of the oil truck t 
A. This is the best I can put it, the best of my knowledge, 

as long as it has been. ~ 
Q. Flor the record, you have got the oil truck 

page 93 ~ placed on its extreme rig-ht, with the front two 
wheels of the tractor entfrelv off of the concrete 

and the rig·ht rear wheel of the tractor-where is that, off, 
or approximately? 

A. Well, the dual wheels ; one of the dual wheels was ap· 
proximately off the edge of the concrete. 

Q. And the rear right wheel where t 
A. The rear right wheel? 
Q. Yes. 
A. You mean on the truck Y 
Q. No, on this-
A. Traetorf 
Q'. No, this-whatever you call it. 
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A. On the concrete. 
Q. How far on the concrete approximately! 
A. You mean the dual wheels T 
Q. Yes. 
A. Well, they were pretty good and big, you know. You 

ean just use your own judgment as to how the dual wheels 
was. 

Q. You mean the right one-was the right wheel on the 
edge of the concrete on the right side t 
_ A. Well, the outside dual was right on the edge of the 
concrete, but the inside dual was about six inches, I should 
judge. 

Q • .You have the lumber truck directly in front of the oil 
truck on the oil truck's side of the road, with the 

page 94 ~ tractor part entirely off the concrete on the truck's 
right side of the road; is that correct? 

Mr. Williams: That is not the way he has got them placed. 

Q. I believe the right rear wheel of the tractor is on the 
concrete. 

A. The road was blocked by .the back part of this lumber 
truck. 
. Q. And yon carried which one inf 

A. Carried the tank ear in. 
Q. Take your seat. (Witness does so) What was the con­

dition of the weather and the road, Mr. Spruill, do you re­
member! 

A. The road was wet. It was raining then. 
Q. Hard rain or drizzling or whatY . 
A. Well, it wasn't raining so hard; just drizzling. 

CROSS EXAMINATION. 

By Mr. Williams: 
. Q. It had been a hard rain that day, hadn't it, Mr. SpruilU 

A.. It has been so long; it seems like it rained hard a 
little while and then slacked up, drizzling. When I got there 
it was only drizzling. 

Q. Yes. Now, how wide a tractor was that that was hooked 
to this oil trailer 1 · 

A. How widef 
Q. Did that have dual wheels, rear dual wheels T 

A. Y~s, it had dual wheels. 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 87 

L. 8. Sprwul. 

page 95 ~ Q. Now, how wide was the oil trailer! 
A. I couldn't tell you that. I didn't measure 

it. I mean, so far as being wide, I don't know the width 
of it. 

Q. Well, the ordinary tread is. five and a half feet, isn't. it Y 
Isu 't it? . 

A. I couldn't tell you a thing in the world about that part 
of it. I don't know the width of trailers. 

Q. You are a mechanic? 
A. No, sir; I am not a mechanic. 
Q. Well, this trailer with the oil tank on it had extra heavy 

large tires on it, didri. 't iU 
A. It didn't have any· extra large tires required for the 

load, I don't think. 
Q. Well, they are at least ten or eleven inch tires, aren't 

they? 
A. I imagine they were. 
Q. Yes. Now, in addition to that there is a space between 

those wheels; the two tires do not fit right close to each other; 
there is a space of an inch or two between the two tires, isn't 
there? 

A. Not more than an inch. 
Q . .Yes. Well, that would make it about a foot wider on 

each side above the ordinary tread, wouldn't it T 
A. Not above the ordinary tread; I wouldn't think so. 

Q. Well, if the ordinary tread comes to· the outer 
page 96 ~ edge of the inner tire, then if you have a ten or 

eleven inch tire and an inch or two tread; it is 
about a foot wider, isn't it? 

A. I don't know a whole lot about those tires. 
Q. Well, now, this picture shows there is ·a slight over-

hang over the outer tire, doesn't it? 
A. You mean of the fender of that truck Y 
Q. Yes, and the tank on top of it .. 
A. It has been so long I don't remember how that was. 
Q .. Well, it has dual wheels, anyhow? 
A. Yes, sir, it has dual wheels. 
Q. Well. what width would you say that trailer is, do you 

know! Isn't it approximately a seven and a half foot trailer? 
A. It had clearance lights on it, so evidently it was prob­

ably-it, must liave been seven feet because it had clearance 
lights, and I don't think any law requires them under seven 
.feet. 
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Q. You don't think any law requires · them under seven 
feet? 

A. And it bad clearance lights required under the law 
there. 

Q. Yes, sir. Now, there was an overhang beyond the rear 
wheels, wa.sn 't there, right there? 

A. I don't remember whether it was or not. 
Q. All right, sir. Now, then, of course you do not say 

that this is accurate as you have put these here, do you? 
A. That is the best of my knowledge, as long as it has been, 

to place it just about as close as I could get a.t it. 
Q. Well, now, you have there in that illustration 

page 97 } with these two little toys the Matlack truck colliding 
with the Saunders truck about the front wheel and 

just in front of the cab, haven't you? 
A. That is the way I have got it there. The truck was so 

short-
Q. Well, now, isn't this picture that. has been introduced 

in evidence a picture of the Saunders car that you pulled 
outf 

A. Yes, that is a picture of it. 
Q. Now, doesn't that pfoture show that the Saunders truck 

was bit behind the cab, about the -fifth wheel, and wasn't dam-
aged at all in the front 7 . 

A. It shows it was hit right in the door here, right in the 
r,ab door, right in the cab part. 

Q. Where is it benU Isn't it the chassis behind the cab 
that is bentY 

A. Yes, sure. I say I had forgotten all about this until I 
had got that summons. 

Q. You had? 
A. Yes. 
Q. Then there is nothing definite about it so far as you are 

concerned? Now, as a matter of fact, Mr. Spruill, wasn't 
this truck about in this position, and didn't this truck go 
into it and smash the front of it down, and wasn't the back 
of this oil truck, now, diagonally across the highway, about 
a forty-five degree ang·le? 

A. No, sir. 
page 98 } Q. Didn't it form a VY 

A. No, sir. 
Q. You are not exactly certain about this thing, it hap­

pened a long time ago; you haven't remembered it, have 
you? 
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A. I remember enough about it, it wasn't setting like that. 
Q·. Well, the rear wheel was on the concrete, wasn't it? 
A. Of course it doesn't mean anything to me, either way. 
Q. I understand. I am just trying to get the truth of it, 

if you lmow it, if you1 remember it. That is what I am trying 
to find out. · 

A. What did you a.sk me? 
Q. Was this truck in the ditch 7 
A. Which, the lumber truck! 
Q. Yes . 
.A. The front part of it was. 
Q.WhaU 
A. The front part of it was. 
Q. And you are not certain a bout where it was hit? 
A. I know where it was hit. I mean, so far as it was being 

hit; it was hit in the side. 
Q. I mean about the front of the cab or behind the cab . 
.A.. You haven't got either truck there, either one. 
Q. When you say '' either truck'' you mean the toys there t 
.A. Yes, the toy, that is what I mean. 

Witness stood aside. 

page 99 } Mr. Godwin : If Your Honor please, these pie· 
tures have not been introduced in evidence. 

The Court: Yes, they lrnve been introduced. See if they 
are not marked on the back by the stenographer? 

Mr. Godwin: '' A" to "E" with a circle around them, yes. 

page 100} WILLIAM ANDREW' TkYLOR, (COL.), 
a witness introduced on behalf of the plaintiff, 

being first duly sworn, testified as follows : · · 

DIRECT EXAMINATION. 

Bv Mr. Gilman: 
·Q'. Taylor, you live on the King's Highway? 
A. Yes, sir. 
Q. On the corner of the King's Highway and what is thaU 

. A. I live on the corner of Main Street and King Highway, 
on the southwest corner. 

Q. And where were you at the time of this accident! 
A. I was walking down the King's Highway on the south 

side of the road and within a short distance of my home. 



90 Supreme Court of Appeals of Virginia. 

William Andrew Taylor, ('Col.) 

Q. And traveling in which direction! 
A. I was going west. 
Q. That would be going in the direction in which the lumber 

truck was going! 
A. Yes, sir. 
Q. ·And the oil truck was approaching it f 
A. Going east. 
Q. Go_ing east. And how far from the scene of the acci­

dent!·· 
A. Well, right at that particular time I judge-I didn't 

make a good survey or anything, but I think I was about fifty 
yards at that time. 

page 101 ~ Q. Now, .tell the jury just what you saw. 
A. I was walking down the King's Highway. 

I had been held up at the D. P. store on account of a down­
pour of rain, and it had slowed up, and it was drizzling, and 
I was on the south side of the King's Highway going west. 
As I got within fifty or seventy-five yards, more or less, of 
my home, I saw an oil truck approaching me, also on the 
_ south side of the King's Highway. I heard a flashin,q of a 
motor behind me and I looked back over my right shoulder, 
which would be on the north side of the King's Highway; I 
saw a log truck coming along, the lumber truck. Just at that 
same time I saw a green sedan pull out from behind it and 
begin to race down the road to get by. They raced down the 
road until they had reached where I was then and began to 
pass; about that time this green sedan was going at such a 
1·apid rate of speed it had gotten too close to this oil truck, 
which was approaching from the west, going east, and he 
going west. He couldn't get in front of that oil truck RO 
he went by that oil truck on the south side at Main Street. 
When he went by I saw the driver of the oil truck made a 
little turn northwar<l:ly and continue on. I looked back and 
I saw this lumber truck had put on brakes, apparently had, 
and the wheels wasn't turning no more. It then began to go 
in a kind of sliding form and gradually creeping across the 

road to the south. Just about that time I heard 
page 102 ~ a a distressing cry and the crash. I had to jump 

the ditch, and when I jumped in the ditch they 
piled up on the south side of the road in the ditch. 

Q. Now, the south side of the road would be t.he oil truck's 
right side of the road; is that correct! 

A. Yes, sir. 
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Q. You have stated that the oil truck pulled a little to the 
left. Did the oil truck at anv time ever cross the center of 
the road? · 

Mr. Williams: I object to that question, Your Honor, aej 
1eading, definitely leading. ' 

The Court: I sustain the objection. 

Q. How far to the left, relative to the center of the road, 
did the oil truck go? Put this toy here as near as you can, in 
the center- · 

Mr. Godwin: Tom, let's make that road a little bit nearer 
to scale. You have got it all out of proportion there. 

Mr. Gilman: You want to make it nearer-? 
Mr. Godwin: I want to make it about what it would be. 
Mr. Gilman: That is not wide enough. 

Note: Mr. Godwin draws diagram. 

Mr. Gilman: You mean in proportion to the toy? 
Mr. Godwin: Yes, in proportion to the toy. 

Mr. Gilman: All right; Taylor, will you come 
page 103 } down here! 

Note : Witness goes down to counsel table. 

Q. This coupling is bad. Main Street will be over here. 
A. I know, but not that way. You see, I live on this side 

here. That is north over here. 
Q. No, this is north. 

· Mr. Williams: Let him have north where he wants it. 
Then he can ge_t it straight. . 

Q. Turn it around. There is east. Well, here: turn it, fix 
it like you want it, Taylor. · 

Mr. Williams: Let him have-

A. This is Main Street. 
Q. Mark it ''Main''. That is a street, an unimportant high­

way, is that correct? 
.A. Yes, sir. Yes, sir, .Main Street. 
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Q. This is east. I will have to change it. That is west: 
A. These cars wa.s traveling in that direction; when this 

green seda.n caine around, when he got about here, this oil 
truck had reached about there; this oil truck pulled a little 
like that. This green sedan come in Main· Street, back out 
behind here. This truck then had begun to skid, just like 
that (indicating). 

Q. What truck? When you say-
A. This lumber truck began to skid, just like that. When 

he got right here, this truck struck him, right 
page 104 ~ here, like that, between the chas~:is and the cab 

of his car. This bent across the road in such an 
angle with it, and the cab-pulled kind of like that, and com­
pletely blocked the highway. The front-this oil truck-this 
wheel, left front wheel, was off; these two wheels on the 
trailer of this oil truck on the south side was off of the con­
crete. The two on the north side of the truck were up on the 
concrete, but the one to the rear was a little more out on the 
middle of the road in the north than the one in front on the 
oil truck. 

Q. Now, I understand, Taylor, from the position you have 
there, that all of the tractor of the oil truck was off of the 
road on its right side? 

A. No, sir, all of the oil truck was not off; the front of the 
oil truck. 

Q·. I say, the tractor; the tractor I am talking about now. 
A. Yes, sir, the motor. 
Q. Yes. 
A.. Yes, sir. 
Q. And the, two right wheels of the trailer were offt 
A. On the south side, on the dirt. 
Q. On tl1e di:rt? 
A. Yes, sir. The front one to the east was a little more off 

than the one to the rear, the west, that would be the west; 
that was a little nearer the concrete than the one 

page 105 ~ in front, the rear one a little more farther out in 
the road than the front of the car. 

Q. Then the green car, I understand you, came around 
here, going into Main Street T 

A. Into Main Street. Main Street at that time was about 
40 or 45 feet at-it was no ditcl1es along that street; of course 
it is now, since the County has ditched it and drawed it in. 

Q·. You said you heard a noise and looked behind and saw 
what truck coming! 
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A. I saw the lumber truck coming. Just at that same mo­
ment I saw the green sedan pull out from behind it. 

Q. You also said that it continued down the road-that 
they continued down the road racing. Which two were you 
speaking off 

A. Sir? 
Q. Which two were you speaking of when you said they 

were racing down the road? 
A. The lumber truck and the green sedan was coming, the 

motors were roaring as if racing to get by one another. 
Q. And racing, going in which direction? 
A. Going west. _ 
Q'. Now, going back to my question about the oil truck: you 

say when the green car made an effort to pass it turned a little 
to the left; how far did it turn to the left? 

page 106 ~ A. Well, made a little· sharp turn, I would say 
turn; I Raid it made a commotion in the state­

ment I once said; they asked what I meant by a commotion, 
and I said as it to turn out and allow the green sedan to 
pass it. 

Q. Well, how far did it go to the left relative to the center 
of the road? 

A. Well,. it probably went that far over the center, as near 
as I could say; in my position right there and the excitement 
I was in I couldn't say just exactly how far, but seemingly 
not far, because when he crashed l1e was on his right side 
of the road. 

Q. Was he entirely on his right side of the road, both trac­
tor and trailer, when the era.sh came? 

A. Yes, sir. 
Q. For the purpose of the record, you said that this oil 

truck, you thought, went over the center about a certain dis­
tance: how many inches would you say that was? 

A. Well, he went over some distance ; as near as I could 
see it, now, I couldn't make any survey just about how far. 

Q. Six inches, eight -incl1es, or a foot Y 

The Court: Let him place it himself. 

A. Well, them <-,ars looked-well, I figure about like that. 
About that much over the center. 

The Court: About eighteen inches! 

A. Yes, about eighteen inches, I would say. 



~4 Supreme Court of Appeals of Virginia · 

William Andrew Taylor, (Col.) 

page 107 ~ .- Q. Not over eighteen inches, I believe you said 'f 
. .. Y9u say not over eighteen inc.hes? 

A. I said ·.about, more or leRs, somewhere in that neighbor-
hood. · 

Q. I believe the driver of the oil truck was killed. Do you 
know what hit him? 

A. There was some lumber being carried back, some lum­
ber in some way on this truck, and when the trailer swung 
around-we saw blood on one of the pieces of timber that was 
on there, and it was a la1·ge jagged wound, tore his throat 
out and cut the side of his mouth. Whether that lumber got 
blood from that or the other par_ties I could not say. 

Q .. Was he killed instantly¥ 
A. When we pried him out he was dead, when we laid him 

on the ground. . 
Q. How did you have to p.ry him out; why was it necessary 

to pry.him outT 
A. He was pinned in there in such shape that he couldn't 

get out; he was pressed against the steering wheel, and I run 
over in my shed and got a crowbar and myself and Mr. Monroe 
and old man Lyons pried him out and laid him on the side of 
the road. 
. Q'. Taylor, was anyone else present, or were you the only 
one at the scene .of the accident Y 

A. I was the only person in sight.; di<;ln't see nobody coming 
down the road. I didn't see anyone around ap­

page 108 ~ proacp.ing anywhere, and it was drizzling raining, 
and it didn't nobody come to the scene until after 

the crash, and they run out of the store and around in different 
places. 

Q. And I believe you have been summoned by both sides f 
-A. Sir? 
Q. You have been summoned by both sides in this case f 
A. Yes, sir. 
Q. How far from Main Street was this lumber trnck when 

it started this skidding? 
A. I never have stepped that off or measured that, because 

I never thought any more of it, but I will say it was about 
35 yards or more, practically 35 or 40 yards. I have never 
stepped it off. 

Q. Thirty-five or forty yards east of Main Streett 
A. East of Main Street. 
Q. When he started skiddingf 
A. That is right. 
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Q. And did he ever stop skidding until he went in the ditch 
on thG left-hand side? 

A. Well, he never stopped until the crash, because he was 
skidding right directly to me, because that is why I jumped 
in the ditch. 

Q. And the crash was where relative to Main Street! 
A. Sir? 
Q. Where was the crash; how far was the crash from Main 

Street? 
page 109 ~ A. The crash from Main Street f I would say 

the era.sh was about 35 or 40 feet; 35 or 40 feet 
or a little more, maybe, though I would say about 35 or 40 
feet. 

Q. And how f a.r­
A. Sir? 
Q. How far was the oil truck from Main Street when it 

turned a little to the left? 
A. How far wa.s he · from Main Street Y 
Q. Yes. 
A.. He was just west of Main Street, entering the edge of 

Main Street. 
Q. About how many feet T 
A. That road at that time was around about 35 feet wide, 

I would say. 
Q. About how many feet from that T 
A. Sir? 
Q. How many feet from Main Street would you say? 
A. He was just at the edge of Main Street as the green 

sPdan cut in Main ,Street. 
Q. And Main Street at that time was how wide Y 
A. About 35 feet then. 

f&. I ,. 

~~::· j I I 

CROSS EXAMINATION. 

By Mr. Godwin: 
Q. William, I believe you said that it had been raining and 

you had been held up on account of showers Y 
page 110 ~ A. A hard rain, I said. 

Q. Hard rain? It was then raining when the 
accident occurred? 

· A. Yes, sir, it was raining when the accident occurred. 
Q. What was the condition of the concrete and of the 

shoulders? 
A. Water was sloshing on the concrete. 
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(~. Was it a-
A. It was still drizzling rain. 
Q. Was it slick, slippe~y? . 
A. Well, the concrete was wet; water standing on it. 
Q. Now, as yoµ walked along, _William, .to your home, you 

saw this oil truck coming meeting you, didn't you 7 
A. Yes, sir. 
Q. Yes. Now, what speed would you say that that oil truck 

was going? . . . 
A. Well. as I said once before in talking and saying to 

different people, I can't term. speed very well walking and 
the car traveling, but I did s~y and I would say ~round 25 or 
30 miles an hour, probably 25 or 30. 

Q. Now, is that the oil truck, William Y 
A. Sir? 
Q. Is that the oil trucH 
A. Yes, sir, that is the oil truck. 
Q. Now, William, didn't you say right after this accident 

happened that you saw the oil truck coming iJJ. 
page 111 ~ on~ direction and you turned around and saw a log 

truck coming in the other direction, and that-? 

Mr. Bowles: If Your Honor please, I think he is making 
him his witness wl1en he is asking these questions. We have 
n~ver asked him one solitary question about the speed feature. 
Now he has asked him and Taylor has answered, and I think 
he i~ bound by it. 

The Court: What position do you take, Mr. Williams Y 
Mr. Williams : If Your Honor please, it is his witness 

nnd. be is on cross examination. 
Mr. Bowles: I understand, but we have asked him nothing 

in the world about that particular feature of the accident. 
Mr. Williams: That is the only way in the world I can show 

it, hm't iU 
Mr. Bowles: Our position is you have no right to cross 

c~xnmine him on new matters; .he is your witness. 
Mr. Godwin: Your Honor, I don't care whose witness he 

ii:1, if I know he has made a statement that is different from 
that, and I am taken by surprise, whether he is my witness 
or his witness, I think I have got a right to ask-

The Court.: I overrule the objection. 
page 112 ~ Mr. Bowles : Exception. If Your Honor please, 

I tbink we ought to except also to Mr. Godwin's 
statement, his testimony as given in the recordr as. to wha~ 
be knows. 
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The Court: I did not riat~h tbaf last. · 1 

)fr. Bowles: . I just want to note an exception to Mr. God­
.win 's statement as to' what. he knows. . His testimony, .Mr .. 
Godwin's. . · · . 
:. Mr. Godwin: Well, 1 was taken by surprise;· Your Honor. 
· Mr. Bowles: You hav~. already.said what you saiq, and 
I have .excepted to it. · 

The Court: Proceed. 

Bv Mr. Godwin: 
. ·Q. William,. right after t},Js accident, didn't you tell me 
that you saw these two trucks coming, and that the oil .truck 
was traveling faster. than the lumber truck, and that the 1-qm~ 
ber truck was going 30 to 35 miles an )lour, and that the oil 
truck was going .a little bit faster, probably 35 to 40 miles 
an hour? Didn't you tell me thaU . . 
. A. No. sir, I don't remember. saying that ratio of speed. I 
do remember telling you that I couldn't ·term speed walking, 
especially where I was meeting a car, and you say: "Well, 
~vonld you say this much and that much,'' and I said: ''Well, 
for the sake of argument, say. whatever. speed you want to.'' 
. That is the words I told vou. In other words I 
pag·e 113 ~ told yoi1 if you wanted a sworn statement to this 
. regard. I wanted you to give me a ~arbon copy, 
so my exact words could not be transmuted into something, 
bring it to .me and go before a -notary public, that I would 
sign it and notarize it. You never did c.ome and do that. 
O·f course I will admit having ~ny conversation .with you, 
p,ncl probably maybe you say: "Well, would you say 35?" 
Arnl I probably said ".Yes" to it for the sake of argument. 

Q. For the sake of argument 7 
A. Yes, sir, just to keep from harassing me, trying to make 

me term speed aft.er I told you I couldn't term speed from 
wn]king and a car approaching. Those are tbe facts that I 
am telling as I saw them in this accident. I am not inter­
ested in either party, and I told you. that in the beginning. 

Q. Well, now, William .. you said that-
A. Yes, sir. . 
9. -you would make a sworn statement? 
A. Yes, sir. . 
Q". No one asked yon to make a sworn. statement; that was 

your own suggestion, wasn't .it? . 
A. Sir? No, sir, you asked.me to make a sworn statement 

and I told you if you ~arry me before a notary public; you 
~old me you were a notary public in N ansemond County. 
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Q. Well, didn't you make a statement, Williamf 
. A. SirY 

page 114 t ·· Q. Didn't you make a statement and read it, 
. and haven't you a copy of iU 

A. Copy ,of it Y 
Q. Yes. · · 
A. I merely talked it over with you. Yes, I made the state-

ment, yes, sir. 

Note: ·witness produces a paper from his pocket .. 

Q. '"\Vell, I am not asking you to read it~ 
.A .. Here it is. 
Q. Who did you make this statement to, William? 
A. I don't know, sir. That is what I told the man, he asked 

me for a statement about the crash; he told me he was a claim 
agent for an insurance company, and I told him that I was 
not intere~ted in nobody; I was telling him just as it hap­
pened, and just as I saw it, and if he would go -down and 
notarize it I would sign it, so my exact words ,vould be there 
just as I said it. He dictated it just as I told him, word for 
word. , 

Q. Well, now, William, isn't this statement one that you 
made for someone else and not me 7 

A. No, but you asked me to make one for you and said you 
were a notary public and you said you would bring it back 
and notarize it. You never did. I would have given you the 
same statement t;hat I gave. We were merely talking, and 

a statement would have to be­
page 115 } Q. Just one minute, now. 

A. Sirf 
Q. ,T ust one minute. Haven't you got another statement 

that you signed T 
A. No, sir, I have not. 
Q. Never have signed any other statement in your life? 
A. No. sir. I have not got any that I have signed. 
Q. Now, this Rtatement that you talked about is a state­

ment made by you to someone else, and it was notarized by 
someone named Claudia Major in the City of Portsmouth, 
wa.sn't iU 

A. Yes. . 
Q. You never went with me to any notary public Y 
A. No, sir. I don't say you notarized; I say if you did 1 

would make you a statement. 
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Q. Well, who· d4i yon make this statement tQ 7. It wasp 't 
~e, was it? · · . 

A. No, sir~ )3ut yon said l made a statement,. 
Q. It was for spmeone else, wasn't it Y.· . · 

A. Sir? . 
Q. It was for someone else, wasn't it?. . 
A. I don't know, sk. I asked you to bring me a call"bon 

~opy so my exact wo~ds would be there, so they conldn 't add 
~nything to it or take it away, take anything away,. just what 
· I actually .s~w, 

.:page 116 ~ Q. Now, 'William, then this statement was made 
to . somebody other than . myself; that written 

statement that yon made to somebodvY 
· A. Yes, sir, yes, sir, yes, sir, yes, sir.. . . ; 

Q. No~, I believe you said, William, that .when they. cam~ 
down ther~, approaching from different directions~<;:lo you 
know the speed. those. kucks. were. making at all f. 

A. I do not. · · · : 
Q. Yon don't know Y·. 

· A. No, siF. . 
Q·. Well, now, when thi"s car was on the north si'de of the 

F_oad, the Saunders-, lumber. truck going west, how far were· 
these two trucks, the oil truck and·· the Saunders truck, apart 
when YOll· obseryed. this green car attempting to pass:?.· 

A. About 75 yards, I shoultl say.. · · 
Q. About 75-yards·Y . 
.lt. Yes, si'r. 
Q. Did this- car. go on by the. lumber truck f·. 

The Court:-. The., gr~en ca:r· pas~ by the trnckT-. 

A. It did,. yes.. . 
·Q. Then whenyou-said-''racing'·~ just now,. yon didn't mean . 

. tp tell the jury that the lumber truck and-the green car were 
r~cing up and down the highway, did you t 

A. I,said the motors was roaring as if-racing; that is-what 
· · I-said.- · 

-mtge 117 ~- Q. Wasn't this car pulling out to pass the lum­
ber truck?·. 

A... Pulling out to pass it T . 
. Q-. :And-the lumber truck let it pass, did:n 't it 7 . 
A.. I don't know whether it did or not. 
Q. Well, it passed it, didn't iU 
A. It passed-it., yes. 
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Q'. And this lumber truck put on brakes, didn't it Y 
A. Apparently. 
Q. ,i\71.ien they got up here I believe you said that the oil 

truck cut to the left, didn't you 7 
A. A. ]ittle to tbe north. 
Q. A little to the north? 
A. Yes, sir. 
Q. Did at any time the oil truck cut to the right and at­

tempt to do on the shoulder? 
A: I don't know. I jumped in the ditch about the time 

the era.sh come and I ·wasn't watching; this truck was skid­
i:ling towards me when they crashed; that is when I jumped 
in the ditch. After I saw t11is truck skid right directly to­
wards me, then I jumped-I attempted to jump, when the 
crash came, into the ditch; I wasn't watching that oil truck 
at that particular time. 

Q. Did this car there stay on the concrete Y 
A. What cart 

Q. The green car. 
page 118 ~ A. No, I told you it pulled in Main Street, on 

the shoulder of tbe road; Main Street was about 
35 feet wide at that time, and it pulled off on the dirt to pass, 
and when he-

Q. Passed on the shoulder, or was he still on the concrete Y 
A. He passed on the shoulder. Passed the oil truck on 

the shoulder of the road, in Main Street, right in front of 
Main Street. · 

Q. You mean tbat man came down and whipped his car 
in a 30-foot street and then whipped it out and passed on 

-around? 
A. There is room between that concrete and the ditch at 

that time for a car to pass, even thou~;h l1e didn't get in Main 
Street. You can park a car on the shoulder of the road be­
bind that sixteen-foot road; there is space to do that. 

Q. Now, when they came down there and they were con­
.fronting each other, the green car and the oil truck, you say 
the oil truck did not turn, to its right but turned to its left, 
towards the north side T 

A. Cut a little north, yes, sir. 
Q. To the north? 
A. Yes, sir, to the north. 
Q. And it was after he cut to the north that tl1e truck at­

tempted to cut over to the left, wasn't it? 
A.· That is when I looked back and saw him skidding .. 
Q. To the left? 
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A. His wheels were locked; they wasn't turning over. 
Q. Yes? 

page 119 } A. They were skidding. 

Note : At this point the Court and counsel retired to 
chambers. Mr. Go-dwin presented to the Court the question 
of the admissibility of a statement in writing attributed to 
the witness. After discussion and argument the Court ruled 
as follows: 

The Court: I think the statement is inadmissible. 
Mr. Godwin: We note an exception on the grounds stated 

a.nd offer the statement in evidence of what we intend to 
prove. 

Note : The Court and counsel return to the courtroom. 

page 120} By Mr. Godwin: 
Q. Now, "\Villiam, I believe you said that two of 

the wheels of the oil truck were off of the highway on the 
south side, were off of the concrete portion of the highway 
-on the south side of the road after the accident occurred; is 
that true? 

A. I said both of the frQnt wheels of the oil truck was off 
of the concrete on the south side; the two rear wheels of 
the oil truck was on the north side-was on the concrete ; the 
rear wheels on the south side was off on the shoulder, on 
the dirt. 

Q. Now, come here and place this here. 
A. Sir? 
Q. Come here a minute and place this here and show us 

just exactly what you mean by that, about that car. Now, 
there is the side of the road. 

A. There is the side of the road. These two on this over 
here are further out on the road than t11e. two wheels, these 
two front wheels of the truck. Here, this wheel was down 
in the edge of the ditch, and this wheel was off of tbe con­
crete. 

Q. Well, now-
A. These two wheels over on the north side was on the 

concrete ; the rear wheels were further out on the concrete 
than the front wheels; these two wheels were off on the dirt. 

Q. Then you mean that all of the wheels of the oil truck 
on its right-hand side were off of the concrete 
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page 1~1 }, on its: right-11a~d side t 
, · A. On the· so11th side .. 

Q. Yes. 
A. Yes. Including the f;ront wheel of the oil truck on the~ 

left side. 
· ·Q·! Yes. Now, William~ I believe you said in response ·t~. 

a question by counseL. that-._ . . · · · · .. · 
·. A. Sir? 

Q. I believe you said in response to a question by counsel'. 
that this green car, unknown car, went off of the conerete. 
~nd passed this oil truck off the.concrete; is: that rightt · 

.A.. Yes, sir. - · . · 
~ r Q. Willi~m; do you know Mr.. J .. C. Harris 7. 

A. J. C. Harris Y 
Q. That man who took the pictures of this wreck at the. 

very time it happened?·. · · · : · - ·. · ' 
A. No, sir, I don't know Mr. Harris. I saw some body out-:_ 

there, somebody taking pictures.out-there, about 15 times. 
·. · Q. You saw-him again after. thatT· 

A,. -Yes, sir; I.saw him again the other day, yes, sir. 
· Q. Didn't yon make a statement in his presence the other. 
day that this green car passed ·the oil1.truck on th~ co~crete( 

A. No, sir. · 
Q. You didn't make that statement-, 

. . A10 }{o, sir. · · . 
. page 122l Q. All right. You told the Coroner when you-. 

· . · · were at the CQro~er~s inquest.that-,the green car. 
passed between ~e. oii tr_ucJt: ~n~"t tp.e_ l~pe~-- tfuck,. cµcln~t-_' 
you? · ·· · 
: A. No, sir. 

Q. Wh,aU. · - .. · . 
A .. I told the Coroner- the oil truck passed,.between whioh.Y:, 
Q. Between the two trucks, didn't you 7 . 
A, -No, sir. · · · · 
Q~ You didn't tell· him that f:. · 
~, NQ, sir .. 

RE-DIRECT-. EXAMINATION;_ 

By Mr. Gilman.: 
Q. Taylor, this ~ttle place I have marked .over here repr~ ... -

sents your ·home ; 1s that- cor.rect Y _.. · · -
.A, Yes, sir~. 
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Mr. Gilman: I want to introduce this diagram. 

Note: Diagram in question marked "Exhibit W. A. Tay-· 
lor No. 1'' and filed in evidence. 

Q. I will mark that ''Taylor". That is on what corner! . 
A. That is on the southwest corner. 
Q. And at the time of this accident Broad Street was about 

how wideY 

Mr. Bowles : Main Street. 

A. About 35, around· 35 feet. It was running north and 
south. 

Witness stood as.ide. 

page 123 ~ H. E. NICHOLS, 
a witness introduced on behalf of the plaintiff., 

being fitst duly sworn, testified as follows : 

DIRECT EXAMINATION. 

By Mr. Bowles: 
Q. Your name is Mr. H. E. Nichols Y 
A. Yes, sir. 
Q. What is your business, Mr. Nichols? 
A. Brake mechanic. 
Q. Brake mechanic Y 
A. Yes, sir. 
Q. With what firm are you connected? 
A. Johnson Brake Sales and Service, Norfolk. 
Q:. Can you talk a little louder so that these gentlemen can 

hear you? How long have you been in that business Y 
·A. A little more than ten years. 
Q. Do you in the course of your business adjust brakes on 

trailer and tractor jobs Y 
A . .Yes, sir. I more or less speeialize in it. 
Q. Have you ever driven a tractor-trailer job Y 
A. Yes, sir. 
Q. Have you ever driven them to base the adjustment of 

brakes in the course of your business Y 
A. We have to adjust them on each job. 

page 124 ~ Q. And you have been doing that for about ten 
years! 
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A. Yes, sir, better than that. 
Q. What brake outfit does your company represent? What 

type of brake 7 . 
A. We are dealers for B. K. power brake. 
Q. Mr. Nichols, it i$ in evidence here-

Mr. Williams: I object to counsel stating what is in evi­
dence. That would be ·g·iving the witness what he should not 
b~ . . 
· Mr. Bowles: I am offering this witness as an expert, if 
Your Honor please,· and I am going to ask theoretical ques..: 
tions, and not questions· as to directly what occurred in con­
nection with this accident. · - · - -

The Court: Well; preface your question: "If it appears 
in evidence,''· and so forth. · · · ·. 

Mr. Bowles: I accept the suggestion, sir. I am sorry; 
that is what I meant. 

By Mr. Bowles: 
Q: Mr. Nichols, assuming that you have what is known as 

a lumber truck and trailer, which is a 1936 Ford with an 
International trailer, a picture of which has been introduced 
in evidence, these two pictures, Exhibits A and B, represent­
ing the truck to which I refer a.fter it had b.een in a .collision 

- . and damaged; and ai:.;sumi:ng also that there was 
page 125 ~ a power brake-power air brake .on the wheels 

of the trailer; that is, the last set of wheels on 
this whole double bill, the tension of which was controlled 
through a foot brake, but which could be cut off .or not cut 
off by a gadget or lever on the dashboard of the car ,vhich 
would cut out the power brake on the trailer wheels of such 
a. vehicle : what is the proper and safe adjustment of the 
brakes of the trailer in relation to the adjustment of the 
brakes on the tractor portion of that v.ehicle, specifying the 
rear wheels of the tractor, the rear wheel~ of the trail.er: and 
the front wheels of the tractor, also with respect to when it 
is loaded and unloaded? 

A. Well, I know that-
Q. Talk loud enougl1. _ 
.A. Well, when a truck is heavily loaded, naturally at that 

time you want the most brakes on the rear whe.els of a trailer 
such as---1 

Mr. Godwin: I can't hear yon. 
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A. I say, when a trailer is loaded, you would want the most 
brake~ on the trailer· rear, rearmost wheels, because you 
could retard with more pressure without sliding than you 
·could on the others; If you don't have such a load on it, and 
when the trailer is empty, the bi·akes· naturally should.be re:.. 
duced, because if you- don't you· would have a jack-knifing 
. . . accident if the. trailer had. the same amount of 
page 126 ~ of brake ·running empty as it did when it was 

· loaded, you would have a ja.ck-lmifing accident. 
Q:. What do you mean by ·a jack-knifing accident? 
A. Well, the trailer would have a tendency to go around 

the tra,,tor which is pulling it. · · · 
Q. Mr. Nichols, what is the.normal adjustment of the brakes 

of a trailer-tractor job in respect~ first, ·as to which sha}l 
take first, and, second, as. to ,vhich shall take the hardest? 

A. Well, you should have more brakm:, or, we will say, ap:. 
proximately 50 or 55 per cent where it is possible, on· you:r 
trailer wheel, because you have your load ther·e, which· you 
can hold it down. Fifty tp fifty-five per cent. 
· Q. 1Fifty to fifty-five more braking power on the trailer·T 

A. And as yoJI g·o forward, why, the ·brakes, of course, are 
red!-lceq. in their holding power. · 

Q. Now, see if I understand ·you. If I understand you cor­
rectly. the correct relijtionship of braking; power on the 
trailer should be fifty to fifty-five per cent more than on the 
tractor? · · 

A. No, not more, but approximately, judging from 100 per 
cent, you should have about 50 or 55 per cent of the braking 
or retarding pressure on the trailer. 

Q. Oh. I see what you mean. Now, suppose the brakes were 
adju·sted-snppose that the braking pow.er of such 

page 127 } a double-header vehicle on the trailer wheels ana 
the rear wheels of" the tractor were thP. same: is 

that proper adjustment? · 
.A.. Well, it would not be considered-No, not proper ad-

justment.. · · 
Q. As I understand you, if the braking power on the rear 

wheels of the tractor and the wheels, the only one set of 
wheels on the trailer, I believe that would be the rear part 
of the trailer, is the same, that is not a pi·op.er adjustment? 

A. No. it is not. · 

Mr. Godwin: Now, if the-Just a minute : you mean loa~e,~ 
or unloaded 7 
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Mr. Bowles: You can ask him questions-
Mr. Godwin: I object to the statement unless it appears 

whether he is speaking about a loaded or unloaded truck. 
The Colirt: He has outlined previously what his concep­

tion is of the standard of a loaded and unloaded· truck. Tho 
question now asked has no reference as to whether the truck 
is loaded or unloaded. 

Mr. Bowles: None whatsoever. I expect to develop that 
a.t n later stage, but I cannot cover it in one question. 

The Court: I will overrule the objection at present. 

Note:, Last question .and answer read .. 

page 128 ~ Q. Now, Mr. Nichols, assuming such a truck 
as I have stated in my previous questions and as 

shown by that picture, with that kind of adjustment, that is, 
equal braking power on the tractor rear wheel and the same 
braking power on the trailer rear wheel, and that truck with 
six or seven pieces of lumber on it, that is to say, not loaded, 
or very slightly if any, what is the effect, in such condition, 
of the application of this kind of brakes upon a wet pave­
ment, concrete 7 

A. Well. it would-your tractor, the front part, the drive 
wheels of the tractor, I should say, naturally would have 
more load on them than your trailer, and if it were adjusted 
the same, it would be apt-they would be apt to go just the 
way they were led by the tractor. In other words, if you 
cut your wheels this way, it would feel like coming around 
there. 

Q. Go ahead there and let us see what you mean with those 
cars~ if you don't mind. Turn around so the jury can see 
you. 

A. If you were coming down in this manner and the brakes 
were equal on here-

The Court: Louder, please, sir. 

A. If the brakes were equal on both parts, the wheels of the 
trailer and the rear wheels of the tractor, and you apply 

brakes on a wet pavement. the trailer wheels 
page 129 ~ would be likely to bind, that is, :would be retarded 

more, and if it happened to get out of line a little 
bit. would have a tendency to turn this way. 

Q. This way; you mean to the 1eftY 
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A. Well, this way; if you get that trailer. out of line with 
the tractor, and the trailer would th~n get out of line one 
way or the other, it would be likely to, because if the brakes 
hold. naturally the trailer has to go on this line (indicating), 
and if it comes around this way, it is going to jack-knife this 
way. 

Q'. In other words, if the trailer has a tendency and comes 
to the left, that would have a tendency to jack-knife the :whole 
truck to the left side of the road Y 

A. Yes, sir, in that manner. 
Q. · Now, that is unloaded? 
A. Yes, sir. 
Q. In jobs of this sort that carry a load and then come 

back empty, what is the safe practice with respect to the 
trailer and the brakes on the empty return T 

Mr. Williams: Your Honor. it is not a question-that is 
for the jury to. say, what is safe practice. 

Mr. Gilman: What the general custom is, if there is a 
general custom and he knows it. 
· The Court: I think the objection is well taken. You can 
re-phrase your question there. 

page 130} Q. Mr. Nichols, with respect to such jobs as we 
have described and are talking a.bout, is there a 

practice or custom, a11d do you know of any such, with re­
spect to the method of operation of such vehicles as to a dif­
ference in what to do with the rear brakes on the going trip 
that has a full load and on the return trip that has no load 9 

A. Well, they do have a vac.uum control valve which i.s used 
somewhat, but there is very few: people that pay the price 
to have it put on. But they do have as a rule a shut-off be­
tween the tractor and the trailer. 

Q . .And what do they shut offY 
A. They cut off, use the cut-off so that they don't have 

but very little or no brakes on the trailer when it is empty. 
Q. Is that the gadget or lever of some sort on it that can 

cut off' the brakes to the trailer and have no brakes on the 
trailer in such instances with an empty trailer? 

A. Yes. 
Q. From your experience and knowledge· of such custom, if 

any such exist, can you state to us whether or not operating 
a true~ without cutting the brakes off is a safe practice or 
noU 
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Mr. Williams: Your Honor, I object to that. That is for 
the jury to say. 

The Court: I think the objection is weU taken. 

Q. Well, then, not safe practice : whether there 
page 131 ~ is or is not any such custom; do you know a.bout 

that? . 
.A.. Yes, they have a. custom of doing that, yes. 
Q. What do they do Y 
A. They reduce the vacuum or cut it off. 
Q. Or cut it ofO 
A. Yes. 
Q. And why do they do that? 
A. Reduce the brakes, beca11se they have no control over 

it other than tba t. 
Q. Because wha.t1 
.A.. Because they have no control over it other than that 

when they are empty, because their only control that they 
have is by reducing the vacuum. 

Q. Now, is there anything else left that you know of with 
respect. to custom about the connection between the truck and 
trailer under such circumstances, the no-load trip Y 

A. I don't quite understand your question. 
Q. What is the distance, what is the method of connecting 

the two when it is loaded and when it is not loaded? Is there 
any distinction between those? 

A. Speaking; of log trucks 7 
Q. Log trucks, yes. 
A. Well, as a rule they do shorten them on a return trip, 

because in most cases of logs and piles they haul they are 
extra long. They do shorten tl1e shaft, or what..: 

page 132 ~ ever they ca.11 it, in the hauls, the rear trailer 
wheels, since they don't ha.ve a firm support there, 

they more or less have a shaft or shafts, and they do shorten 
when they come back. Naturally, the shorter they have it 
the easier it is to l1andle it, the better to drive it, too. 

Q. Can you look at that picture and f,ell which wa.y this 
truck was coupled, in Exhibit A and B? 

A. Well. it is not out, it isn't full length out, apparently; 
of course it must have slid forward some in the impact de­
scribed here; it might be short.. 

Mr. ·williams: Talk a little louder, Mr. Nichols, please. 
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Q. Is that truck in that picture coupled short in the way 
that you are talking about? 

A. It_ is. coupled shorte,r than it would be ordinarily with _ 
a load, I should say, unless they were hauling Shott llim.ber. 

Q. ~hortlumber? 
A. Yes. 
Q. Well, couid it be ~oupled any shorter than th~tf 
A. Well, the pieces of h1mber that he has got in, he couldn't 

very_ well, not with that lumbet, because he wouldn't have 
anything to support it. 

CROSS EXAlVIINATION. 

By Mr. Godwin: 
Q. Mr. Nichols, ~hat kind of brakes has it got ont 

A. Well, the picture is not quite clear eno.ugh 
page 133 } for that. _ The Forcls, of course, that model Ford 

has got Ford Company manufactured brake on it. 
Q. W,ell, I _mean the trailer. 
A. The trailer 1 It has a vacuum brake on it. 
Q. Are you familiar with the BendL""< vacuum brake t 
A. Yes, sir, we s~lJ th_em and service them. 
Q·. Js that a_good brake? _ _ 
A. It is the lowest. _and most popular brake sold. _ _ 
Q. Well, now, if tp.at truck were equipped with Bendix 

vacuum brakes, W(?t!-ld you ~my as an expert you had as good 
brakes as you could get Y W o:uldn 't you? 

A. Jf they were properly adjusted. _ 
Q. Now, most trucks do not have these automatic cut-ofis, 

do they Y These things that adjust the amount of ait pres-
sure that goes into the~? . 

A. Yes. Not all of them do ha:ve it. 
Q. They do not, 
A. No. 
Q. The law does not require them, does it? 

1V[r. Bowles: I do not think that is proper. . . 
The Court: Whether the law requires them, objection sus­

tained as to that question. 

Q. Well, they are out on the highway without it aren,t 
they? 

A. Yes. they are, some of them. 
page 134} Q. Now, if Mr. Saunders' truck was equipped 

with Bendix brakes and equipped with the auto-
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matfo cut-off and the gadget that regulates the air, he had 
equipped it with the best that could be possibly bought, hadn't 
he? 

A. If he had that on there and it was in proper adjustment 
and used as it should have been used. 

Q. Yes, sir . .Yes, sir, and if be had had those brakes tested 
and inspected and approved, you would not say to this jury 
that they were-. not proper brakes, would you f 

A. Well, that just depends. 
Q. If he had them properly inspected by a licensed inspec­

tor as required, you would not tell this jury that they were 
improper brakes, would you? 

A. That is if it was properly done, I would say it was 
proper brakes on it. 

Q·. Yes. 
A. But there is a cha.nee of it not being properly done. 
Q. By the inspector? 
A. Well, ~egardless of whoever it may be; human nature is 

apt to be wrong. 
Q. Well, you said something about that was proper con­

nection for hauling short lumber, with the short connection. 
A. Apparently, from the picture. 
Q. Well, if he was hauling railroad ties, which are about 

seven or eight feet long, on there, that was a 
page 135 ~ proper connection, wasn't it Y 

.A. I should imagine so, yes. 
Q .. Yes. Now, then, from the standpoint of t~e operation 

of an automobile, whether they had more braking pressure 
on the rear end than the front or not-if in the operation of 
an automobile, when you put on your brakes, on your brake 
and your booster brakes and your brakes on your trailer, 
those brakes take at the same time and take· evenly and 
equally so far as the operation is concerned, those brakes 
are adjusted properly, aren't theyY 

A. Not for the tractor drive wheels and the trailer wheels 
so adjusted, they are not. 

Q. vVhaU 
A. They are not. 

· Q. I am not talking a bout adjusted the same but take the 
same from the pedal, as f~r as the operation and movement of 
the car is concerned. If you get in a truck, of course you 
have a gadget to tell how much pressure is on this wheel and 
how much is on that, don't you! 

A. Yes. 
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Q. And the only way you can tell how much pressure is on 
them is by your instrument, isn't iU 

A. That is right. 
Q. Now, you so adjust in your shop that when you get them 

on the road and you put on your brakes they take 
page 136 ~ together and evenly, without throwing their ends 

around, don't thejr? 
A. Well, now, that depends on whether it is loaded or un­

loaded. 
Q. What would be the effect of a properly adjusted brake 

when you put it on from the average standpoint, of not the 
mechanic but the average man who is driving the car; what 
would be the effect that he would get as a driver? 

A. Well, it is still whether or not it is loaded. 
Q. Well, suppose it was not loaded? 
A. If it was not loaded, why, then the brakes would take 

more or the same on the trailer wheel as they would on the 
tractor drive, so it would have a tendency to jack-knife which­
ever way it went, because naturally when you put on brakes 
the trailer g·oes up and down, because it slides the trailer 
wheel. 

Q. Let us get away now from the technical adjustment of 
a brake, of a machine, and let us take it from the standpoint 
of the use of the car after they are adjusted. As an expert 
on brakes, if you were to get into a truck that when you 
put the brakes on the brak(ls applied evenly and took pro­
portionately according to the weight on the, brake and the 
trailer, and did not give any trouble, would you suggest that 
that man come in to have them adjusted? 

A. That would be going entirely by the way it would ·feel. 
Q. By the way it felt? 

A. Whether it was right or not. The only thing 
page 137 } you can say in a case like that stopped and felt 

that it was stopping properly. You couldn't 
check it otherwise. 

Q·. If this man should drive this car, if he found that in 
putting· these brakes on that the brakes took at the same 
time, and they took evenly, so far as the weight was con­
cerned that he had on his truck, and they gave him no trouble 
as to jack-knifing: in your opinion was there anything prac­
tically wrong with the brakes T 

A. Well, as long as anything· seems to be working all right, 
why, naturally' you don't do anything. to it. 

Q. That is just what I want. 
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A.. But if a thing· comes up to the point that something 
might be out of whack, and you still use it-

Q. Yes. 
A. -not a thing you could see, and continue to use it, why, 

then it is not sure. 
Q. You have never seen this truck? 
A. I don't know anything about it, no, sir. 
Q. And you do not know just exactly the type of equip .. 

ment and how the brakes were adjusted or anything about it, 
do youf · 

A. I do not. 

Witness stood aside. 

page 138 ~ MRS. MARY H. HALL, 
the plaintiff, being first duly sworn, testified as 

follows: 

DIRECT EXAMINATION. 

By Mr. Bowles: 
Q'. You are Mrs. Mary H. Hall? 
A. Yes, sir. 
Q. Mrs. Hall, did you on the 8th day of February, 1939, 

qualify in this Court­
A. Yes, sir. 
Q. -as the Administratrix of your deceased husband Y 
A. Yes, ·sir. 

Mr. Bowles: I stated, if Your Honor please, in the be­
ginning, that a copy of the qualification certificate was at­
tached to the notice of motion. 

Mr. Williams: We admit the qualifieation. 
Mr. Bowles: What is that? 
Mr. Williams: We admit the qualification. 
Mr. Bowles : I beg your pardon, sir, they asked me to 

prove the qualification that was attached to the notice of mo­
tion. I :find that it was not attached, and I am offering it 
now, in accordance with your demand. 

Mr. Williams: We have no objection to it. 

page 139 ~ By Mr. Bowles: 
Q. Mrs. Hall, how old are you! 

A. Twenty-four. 
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Q. Twenty-£ our? 
A. Yes, sir. 

.M.1·s. Mary H. Hall. 

Q. Where are you· living? 
A. In Beaver Dam, in Spotsylvania County. 
Q. That is north of Richmond? 
.A.. Yes, sir. 
Q. With whom do yon live 7 
.A.. My mother and little brother, about eleven years old. 
Q. Is your father living? 

Mr. Williams: I object to that line of questioning, Your 
Honor. It is entirely immaterial as to whether he is or 
not. · 

The Court: I sustain the objeetion. 
Mr. Bowles: I note the exception. 

Q. Your husband was Erwin Nolan Hall? 
A. Yes, sir. 
Q. About when were you married, Mrs. Hall? 
A. June 13th, 1936. 
Q. 1936? 
.A.. Yes, sir. 
Q. How long had you known your husband prior to thaU 

Mr. Williams: I object to that as being imma­
pag·e 140} terial. It don't make any difference- how long she 

had known him before she married. 
Mr. Bowles: We have a right to show the character, dis­

position and habits of this deceased, sir. This is the party 
plaintiff, and the question of sustaining the-

Mr. Williams: The question was how long she had known 
her husband before she married him. I submit it is totally 
irrelevant a.nd immaterial in this case. 

The .Court: I sustain the objection. 

By Mr. Bowles: 
Q. Where was your husband born? 
.A.. In Hanover County. 
Q. Where were you _born 1 
A. Hanover County. 
Q. How close to one another T 

Mr. Williams: I object to that, Your Honor. It don't 
make any difference how close they lived to each other bef.ore 
they were married. Total1y irrelevant. 
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. Mrs. Mary H. Hall. 

The Court: I think so. Objection sustained. 
]\fr. Bowles: I cannot show1 if Your Honor please, how 

long she had known l1im before they were married t 
. Th~ Court: I just think it is immaterial. You 

page 141 ~ can show all of his status and all of that that goes 
into the case, but-

Mr. Bowles: May I ask this question, if Your Honor 
pleasef 

Q. How long were you engaged to marry or intend to marry 
him before. you did marry him Y 

Mr. Williams : I object to that as immaterial. 
The Court: I sustain the objection. 
:Mr. Bowles: I note an exception. 

Q. Do you know what schooling your husband had 1 
A. Well, he didn't finish high school, and I don't know just 

how far in high school he went. 
Q·. He did go to high school Y 
A. Yes, he went to high school, but he never finished. 
Q. Do you know how IongY 
A. No, I do not. 
Q. Do you know where he went to high school f 
A. Montpelier, Beaver Dam District. 
Q. You married him on June 13th, 1936; where did you go 

to live? 
A. I stayed with my mother up the country for three weeks. 

Then we came to Norfolk, South Norfolk. That is where we 
made our home after three weeks. 

Q~ What kind of home did you establish? I mean, were 
you housekeeping, or-7 

page 142 ~ A. Yes,. sir, we were housekeeping. 
Q. Did you lceep house for him? 

A. Yes, sir. 
Q. How long, about, did you and he ljve together and 

housekeep before his death? 
.A. It was over thirteen months; I don't remember just how 

many weeks. 
Q. Now, Mrs. Hall, what was your husband's wage? 
A. Well, it was $27.50 a week. 
Q. At the time of his death Y 
A. Yes, sir. 
Q. Do you know whether he was on salary or piece-time 

worked, or what? 
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A. Yes, salary; he got that whether be worked or not. 
Q. Tell us something about your husband with respect to 

his stature; about what height was he 7 
A. Well, he was about five feet eleven, I reckon; something 

like that. Nearly six feet tall. I don't remember just the 
inches, and I don't know just what he weighed. · 

Q. Mrs. Hall, what was his nearest birthday at the time of 
his deathY 

A. August 12th . 
. Q. 1937? 
A. Yes, sir. 

Q. On that date how old would he have been Y 
page 143 } A. Twenty-nine. 

Q. He was then lacking a few weeks of being 
twenty-nine f When he was killed Y 

A. Yes, sir. · 
Q. What was the state of his health? 
A. Well, he was healthy so far as I knew. I have never 

known him to have any serious illness. He has been in good 
health ever since I have been knowing him. 

Q. Did you ever know him to have a serious spell of illness t 
A. No. 
Q'. Did you ever know him to consult a doctor Y 
A. No. I don't believe I do. 
Q. How long had you known him? 
A. I have been knowing him ·ever since we were children. 
Q. Have you a picture of your husband f 
A. Yes, sir. 

Note : At this point certificate of letters of administra­
tion of Mrs. Hall was marked "Plaintiff's Exhibit G" and 
filed in evidence. 

Mr. Bowles: If Your Honor please. I would like, after 
some questions, to introduce this picture in evidence. 

The Court: All right. 

Q. Mrs. Hall, you have banded me a picture of three men.· 
Which of the three is your husband? 

page 144 } A. This one (indicating). 
Q. On the right-hand side as you look at the 

picture? · · 
A. Yes, sir. 

· The Court: Mark an '' X '' by him. 
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Mrs. Mary H. Hall. 

Mr. Bowles: Yes, I will put an "X" at the top. 

Q. I have put an "X", Mrs: Hall, over top of the gentle. 
man standing as you look at the picture on the right. 

A. Yes, sir. 
Q. That is your husband Y 
A. Yes. 
Q. Do you recall the circumstances under which that was 

taken, with reference to how near it was to the time of his 
death? 
· A. Yes, sir. It wasn't long, because he never saw the 

picture. 

Mr. Williams: Mr. Bowles, would you stand so I can se~1 
I can't see the witness. 

Mr. Bowles: I beg your pardon. Very sorry. 

Q. It wasn't long before thaU 
A. No, because I never received the picture before he got 

killed and he never saw the picture. 

Note: Photograph in question marked ''Exhibit M. H. H. 
No. 1'' and filed in evidence. 

Q. M:rs. Hall, tell me whether or not your lmsband was a 
steady worker. · 

A. Yes, sir. 
Q. What was his treatment of you Y 

page 145 ~ A. Well, I could hardly explain-I-he was so 
good to me. We lived, you could well say, sweet­

hearts all our lives. After we were married we were just so 
devoted to each other. We never had a quarrel, and he 
treated me-I could not have wanted any better treatment 
than he treated me. 

Q. When he went out for his amusements and recreations, 
did he take you, or did he do like some husbands do and leave 
you at home? 

• A. No. we always went together. You would lmrdly ever 
see him, unless it was during his working hours, that I wasn't 
with him. 

Q. You lived here in South Norfolk at ~hat address, did 
you say? 

A. 1150-we lived there a. right g·ood while; we did live on 
Hull Street a little while. We made our home at 1150 Bain­
bridge. 
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Q. Now, Mrs. Hall, your husband was killed, it appears, on 
July 27th, 1937. 

A. Yes, sir. , 
Q. At a time around between one-thirty and two o'clock of 

that day. When did you learn of his death f 
A. Well, it was around five o'clock before I ever heard. 
Q. How did you learn of it? 
A. The undertaker, one of the undertakers came over there, 

and I was sitting ont on the porch, and he just 
page 146} came in and asked if my husband lived there, if 

Mr. Hall lived there, and I told him yes, and he 
told us about him being killed. 

Q. How were you affected by that? 
A. Well, I couldn't hardly explain that, either ; but I can't 

hardly remember what happened right after then. Of course 
it was such a shock to me. I remember an undertaker there 
who wanted to give me some ammonia or something to quiet 
me down so he could explain to us just how it happened, but 
I never did know just bow he explained it. 

Q. Mrs. Hall, when had you last seen your husband! 
A. About--around ten minutes-around ten or a few min­

utes after ten o'clock in the morning. 
Q'. What was the occasion of thnt? 
A. Well, he had made one trip to Franklin that morning and 

came back, and he had breakfast about ten, and he made a 
second trip, and was coming back from the second trip when 
the accident occurred. 

Q. You had been married about a year when this accident 
took place? 

A. Sir? 
Q. You l1ad been married about a year, thirteen months or 

thereabouts Y 
A. Yes. 
Q. Were there any children of this marriage Y 

A. No, sir. 
page 147 ~ Q. At the time of this accident were Mr. Hall's 

mother and father hoth living? 
A. Yes, sir. 
Q. Gan you tell us whether or not you and Mr. Hall had 

discussed the question of whether you would or would not 
have children? 

Mr. Williams: Your Honor, I object to that question as 
improper and irrelevant. 
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The Court: Objection sustained .. 
Mr. Bowles. I note the exception. 

CR.OSS EXAMINATION. 

By Mr. Godwin: 
Q. Mrs. Hall, I believe that you last saw your husband at 

ten o'clock that morning? 
A. Around ten o'clock. 
Q. What time did you leave home to go to work f.bat morn-

ing! ' 
A. That morningf 
Q. Yes. 
A. Well, I don't just remember just what time it was, but it 

was early in the morning. · 
Q. About what time was it 7 
·x.. He came from his trip by ten. 
Q. Would he leave by perhaps six o'clockf 
A. Yes. 

Q. About· six o'clock. 
page 148 ~ A. Yes, sir, if be was loaded, and sometimes he 

had to leave earlier to get loaded. 
Q. Then he would come back about ten, and this morning 

he got back about ten, and ate breakfast; do you know about 
what time it was he left his home the second time T 

A. Well, just a little after ten; he didn't stay but just a 
little while after ten; he didn't stay but just a little while 
after he had breakfast. 

Q. And after he had breakfast, did he then go. and load his 
truck and make the. second tripf 

Mr. Bowles : Do you know about that? If Your Honor 
please-

Mr. Godwin: Wait a minute, Mr. Bowles-
The :Court: You can only state what yon know of your 

own knowledge. 

A. I don't remember whether his truck was loaded or 
whether he had to go­

Q~ WhaU 
A. I don't remember. 
Q. Well, -did he usually come home and eat after he got 

back from his first trip-



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 119 

Mrs. Mary H. Hall. 
0 

Mr. Bowles: I object to that. 

Q. -or wait until he had loaded his truckY 

The Court : Is the question finished Y I do not see any 
relevancy in that. 

page 149 ~ Mr. "\Villiams: Well, Your Honor, from the 
time that he left home until the time that he ac­

cident occurred, it was perhaps about three hours, as I un­
derstand it. 

Mr. Bowles: Ten to two is four. 
· Mr. Williams: Didn't it happen around one o'clock? 

Mr. Bowles: Two is what I understood. I don't know; I 
wasn't there. 

Mr. Williams : Well, it is just a question of the time 
element in it. That is what I am driving at. 

The Court: I do not see how it is relevant. I will sustain 
the objection. 

Q. Well, I want to ask tl1e question, then, Mrs. Hall, where 
was he hauling gasoline from? Where is the place that he 
was taking the gasoline to carry it to Franklin Y 

A. You mean where he hauled it from or where he hauled 
it to? 

Q. Where did he haul it from? 
A. From the Gulf Refining Company. 
Q. Where is that? 
A. It is up in .South Norfolk, near the river. 
Q. Up in South Norfolk near the river? 
A. Yes, sir. 
Q. And w hf re was he hauling this gasoline to? 
A. Well, he hauled to F·ranklin, and that morning he had 

hauled to Franklin ; he had Franklin and Boykins, 
page 150 ~ were two service i;;tations. 

Q. Do you know whether or not he made the 
first trip to ·Franklin or Boykins? 

A. He made the first trip to Franklin. 
Q. Where was he making· this trip to Y 
A. And be made the second trip to Franklin. 
Q. To Franklin too? Do you know how far Franklin is 

from where he was taking this gas T 
A. No. I do not. 
Q. You do not? That is all. 

Witness stood aside. 



120 Supreme Court of Appeals of Virginia. 

,1. C. Harris . 
• 

Mr. Williams: Mr. Bowles, according to this witness you 
have got the wrong· man. I thought you said his name was 
Ervin. · 

·.. Mr. Bowles: Erwin . 
. Mr. Williams: Do you want to amend it again Y 
Mr. Bowles : Not unlesA the Court requires us to, I be­

lieve. That is the plaintiff's case, if Your Honor please. 

page 151} J.C. HARRIS, 
a witness introduced on behalf of the defendants, 

ibeing first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

~y Mr. Godwin: 
Q. What is your name? 
A. J. C. Harris. 
Q. Where do you live, l\fr. Harris? 
A. Patton and B .Streets, Portsmouth. 
Q. That accident that occurred out here on the King's High­

w~y between a truck owned by Mr. Saunders and a track 
~ owned by Matlack : did you go to the scene of this accident f 

A. I did. 
Q. Did you have with you at that time a KodakY 
A. Yes, sir. 
Q. Did you take some pictures of the accident¥ 
A. I did. . 
Q. There? Now, since that time did you go back out there 

the other day to the scene of this accident? 
A . .Yes, sir, I went out there and showed you where it hap­

pened there. 
Q. Yes, sir. Well, now, at the time that we were there, was 

William Taylor, the colored man who claimed to be a witness 
or saw it, was be there at that time T 

A. Well, I wouldn't know whether it was him or 
page 152 } not. I understood that he was a witness, that 

. he lived there in the house. He came off the 
porch. 

Q. Came off t.he porch? 
A. Came off the porch. 
Q. Was he the one that claimed he saw it and was walking 

along t.he road at that time Y 
A. Yes, sir. 
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..T. 0. Harris. -

Q. Well, now, 4id he make any statement to you about 
l1ow these cars met and passed each other Y . 

A. Well, when I first asked him how the oil truck was­
you asked me how the oil truck was sitting; I showed you the 
position there about where it was out in_ the road-. 

Q. Yes. 
A. .And he said that the oil truck was clear off of the road. 
Q. Yes. 
A. That the back wheels wasn't on, that it set right along 

the ed~e of the diteh-
Q. Yes. _ . . 
A. And then he said that the car passed the lumber truck 

and the oil truck on the left side of the road. 
Q .. Yes, well, now, did he--f · 

Mr. Bowles: Ma.y I ask, Mr. Godwin, is this a few days 
ago whP.n he was with you or at the time of the accident Y 

_ Mr. Godwin: A few days ago. 

page 153 ~ A. A few days ago he asked me if I would go 
out there and show him where the accident wa.~ 

and I went out there and showed him where the accident" was 
and this man came off the porch there and ~me ou.t there. 

·By Mr. Godwin: . 
Q. Well, now, did he say after the green car passed the 

lumber truck how it passed the oil truck with respect to the 
shoulder and thP. hard surf ace 7 -

A. He said that he started to go around between, and he 
was-he .coulcln 't make it and he swung out. and went on the 
left side of the truck. . 

Q. Yes. Did he say anything in ref ere nee to how much 
of the car was on the dirt and how much was on the ha.rd 
surface? . · . 

A. He-did say that there was two wheels of the car on the 
concrete and the other two came off in the dirt. 

Q. That was on the green car Y 
A. On the green car. 
Q. Yes. sir. 
Q. Mr. Harris, you took these pictures in the rain, didn ~t 

youY 
A. Yes, sir. 
Q. And was it hard to get them under those circumstances? 
A. Yes, it was. ' · 
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• T. 'C. Harris. 

Q. It wasr 
A. It was a dark day and drizzling raining. 

By the Court : 
Q. What day or what time of what day f 

page 154 ~ A. Well, I am-I don't remember the day, what 
day, but it was the day that the Saunders truck 

and the Matlack ran to~ether. 
Q. ·what time of that day Y 
A. It was in the afternoon, and I judge around two o'clock, 

one or. two o'clock .. 
Q~ All right. 

Bv Mr. Godwin:-
"Q. Well, now, did you take that picture, and was it en­

larged from the picture that you took, sir Y 
A. This here was a little one; I had the little ones taken 

and developed .. 
Q . .Yes. 
A. And that evening the Virginian Pilot called me and said 

theyheard I had taken pictures and wanted to know if they 
could see them, and I sent them over to the Virginian Pilot, 
and they sent them back to me the next day and said they 
wasn't clear enough for the paper. A few days later there 
was a man came-I have forgotten his name, told me he was 
from Richmond I know-with Mr. Matlack-not with Mr. 
Matlack, I had an understanding with Matlack in Suffo]k 
there, a.sked me if I would meet him and I did meet him in 
Suffolk, and came back with Mr. Matlack, and when he asked 
me to show-

Q. So you had them enlarged Y 
A. No, there was another insurance man came 

page 155 } there and I forget what his name is; he talked to 
me and he asked me if he could get them, and I 

told him, yes, it could be done. And Gladstone-he said be 
came back once for the purpose-came back to Mr. Glad­
stone's and paid for them and I didn't hear any more from 
him. · 

Q. And they were enlarged by 1\fr. Gladstone! Now, does 
that represent there exactly what you saw there and what 
happened there-

A. Yes, sir. 
Q. -after you got there Y 
A. Yes, sir. 
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.1. C. Harris. 

Q. After the accident Y 
A. Yes, sir. 

Mr. Godwin: I want to introduce that picture. 

123 
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Note: Photograph marked "Defendant's Exhibit No. 1." 

Mr. Bowles : If Your Honor please, it seems to me the 
little picture that goes with this ought to be introduced at 
the same time. 

Mr. Gilman: The one that he introduced was made from 
.the original. We want the ones that he made introduced. 

The Court: Any objection to thaU . 
Mr. Godwin: Well, give it to me. Your Honor, I will find 

it and introduce it if you-
Mr. Bowles: If you want to. I have no­

page 156 ~ :M:r. Godwin: You said you wanted it done. 
• Mr. Bowles: I will object to that one there, 

and ask that-
Mr. Godwin: Well, that is the-
Mr. Bowles: Wait a minute; let me get through, please. 

I ob.iect to the enlargement and ask that the original pic­
ture be introduced, if it is necessary to go at it by that means. 

Mr. Willia.ms : Well, Your Honor, I think as long as the 
.picture represents exactly what in the witness's mind haP:­
pened at the scene, on the place, it can be introduced whether 
it is large or small. 

Mr. Godwin: Now,-I will try to accommodate him by get-
ting out and sorting out the pictures. · : 

The Court: I think they are entitled, if this wi.tness took 
the Kodak pictures, to have them both introduced, and the 
stenographer can mark them ''Defendant's Exhibit A.-1, A-2, 
B-1, B~2." 

Mr. Bowh~s: I will e:et them out. 
Mr. Godwin: 1Can we do that as we go along? If we in­

troduce them that should be satisfactory to you, Mr. Bowles. 
Mr. Bowles: I say, I will not be long. I am sorry, Mr. 

Godwin. I would like to have the privilege of 
page 157 ~ cross examination on some things that you are 

examining him on. 
Mr. Godwin: All right, I will stop now and see if I can­

not find them for you. 
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,1. C. Harris. 

The Court: Would there be any objection to the witness 
going down to the table and sorting the pictures out Y 

Mr. Bowles: None whatsoever. 
The Court: We might save some time. 

By Mr. Godwin: 
Q. This is the one that I was talking with you about. Did 

you take the original small picture from which that larger 
picture was ma.de 1 

A. Yes, sir. 

Mr. Godwin: Well, I want to introduce that as an ex­
hibit. 

Note: Enlargement previously marked ''Defendant's Ex­
hibit No. 1" now marked "Defendant's Exhibit A-2" and 
corresponding small print marked "Defendant's Exhibit 
A-1". 

Q. Did you take that small picture from which the larger 
picture waR enlarged Y 

A. Yes, sir. -

Mr. Godwin: I want to mark that "B-1" and 
page 158 } '' B-2 ''. Pictures of the scene of the accident im­

mediately afterwards. 

Note: Enlargement and original print so ma.rked and filed 
in evidence. 

Q. Did you take that small picture there? 
A. Sir? Yes, sir. 
Q. From which the larger picture has been enlarged? 
A. Yes, sir. 

Mr. Godwin: I want to introduce that in evidence marked 
"Exhibit C-1 and Exhibit C-2". 

Note: Enlargement and original print so marked and filed 
in evidence. 

Small print in each case marked '' 1'' and enlargement 
"2". 

Q. Now. on this picture which is marked Exhibit A-1, and 
from which A-2 was enlarged: does that show the position of 

• 
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the oil trnck across the highway after the accident? 
A. It shows the back end of the truck out in the highway. 
Q. It does, sir-? 
A. The front end, and it was two wheels off and two wheels 

on the concrete. · 
Q. So the oil truck didn't sit-wasn't sitting diagonally, 

·sittinJ?,· tbere. had two wheels-

Mr. Bowles: That is leading. 
The Court: Objection sustained. 

Q. Well. then. in what position was the oil 
page 159} truck sitting in the highway? 

A. The oil truck was sitting in a position like 
this-

Q. It was? 

Mr. Williams: You say "like this". Let him designate 
what that is directly for the record . 

.A. Well. I mean, if the road was here, the back end of 
the oil truck, the wheels on the oil truck, which would be 
inside wheels, on the left side of the truck, was about 18--I 
would say anywhere from 18 to 24 inc hes off of the concrete, 
and the front wheels of the truck-the left wheel was clear 
off anq. the right wheel was sitting on the edge of the con .. 
crete, maybe six or eight inches on the concrete. 

By the Court: 
Q. Which do you have reference to, now, the oil truck or 

the lumber truck? 
A. The oil truck. 

By Mr. Godwin: 
Q. Then, as I understand you, the rear wheels, both rear 

wheels of the trailer, of the oil truck, were up on the con .. 
creteY 

A. Yes, sir. 

Mr. Bowles : That isn't what he said. 
]\fr. Godwin : I understood him to say so. 
The Witness: Yes, sir. 
The Court: They were off. 
Mr. Bowles: They were off. 
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A. No, I said they was both on the concrete .. 
page 160} Q. That is, the rear wheel-

A. The left rear wheel was about lS inches to 
two feet on the concrete, off of the dirt, and the front wheels,. 
the front left wheel was off on the dirt and the right wheel 
about six- or eight inc;hes on the concrete. 

Q. Let's take them up-
A. Now, I can give it to yon on a piece of paper; that would 

help you some. 
Q. Well, does this picture show the rear wheels of the 

trailer of the oil truck T 
· A. Yes, sir:, it does. 

Q. Well, now, what is the position of the right rear wheel 
of the trailer of the oil truck after th~ accident Y 

Mr. Bowles: If Your Honor please, I object to this line 
of examination. This witness was there and saw what he 
saw, and can tell, but I think it is improper examination with 
relation to the picture, except for what he knows about it. J 
object to the question also as leading. 
, The Court: He can examine the photographs as a means 
of refreshing his recollection. 

1 A. The truck-the wheel, I am talking about tl1e left wheel, 
.this wheel here (indicating) . 
. Q. Which one Y 

A. That is the left one if you are standing this 
page 161 ~ same way the truck was-I mean the right wheel, 

this wheel was 18 to 24 inches-

The Court: Which do you mean, right or left Y 

Q. Now, listen, don't be facing that truck; look at it from 
the rear and place it. · 

A. If it was facing the truek it was on the left; if you are 
standing facing the same way the truck was headed,. it would 
be the right wheel, and i.f you were looking the other way it 
would be the left wheel. 
· Q. Well, now, looking at the truck from the rear, as that 

picture shows there, how far was the right rear trailer wheel 
from the .edge of the concrete Y 

A. About 18 to 24 inches. 
Q. Was it all on the concrete! 
A. Yes, sir. 
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Q. Did it have dual wheels 7 
A. Yes, sir. 
Q. And in about what angle was that truck, the oil truck, 

. on the highway Y 

Mr. Bowles: If Your Honor please, I object to that. His 
testimony shows that only the back part of it was on the 
highway. 

A. And one front wheel. 

Mr. Godwin : Counsel is directing his objection to some-
- thing that is contrary to 'his testimony. 

page 162 ~ The Court: I think that that question is all 
right. 

Mr. Bowles: On the highway, sirY He said it was off the 
highway. 

The Court: This line of questioning with reference to the 
edge of the concrete, that is easily defined, and the strip of 
concrete runs along the highway in a definite way. If he 
makes his observations with reference to the concrete strip 
of this highway, it seems to me it ought to be perfectly clear 
to all of us. 

Mr. Godwin: All right, sir. 

By Mr. Godwin: 
Q. Well, about what was its position in respect to the con­

crete hig·hway, then, Mr. Harris, I will ask you? 
A. Well, it was one wheel, one front wheel on the concrete 

and both back wheels on the concrete. 
· Q. Three of the wheels were on the concrete? 

A. Three of the whee]s were on the concrete. 
Q. And with respect to whether it was straight up and down 

the highway or across the highway, what was the position 7 

Mr. Bowles: I object to that, sir. 
The Court: I think with reference to the concrete part. 

A. As to the concrete, that is what I say, the concrete 
part of the highway, looking at it from the back of the truck, 

the right front wheel was over towards the ditch. 
page 163 * off of the concrete. Tbe left wheel was on the 

concrete. 
Q. Facing the trnckf 
A. Facing the truck. 
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Q. Well, now, have you any idea as to the position of the 
truck with respect to whether or not it was straight up and 
down the highway or in any other mariner, diagonally acrossT 

Mr. Bowles: I object to that, if Your Honor please. The 
man's testimony shows that only a part of the truck was on 
the highway and it could not be across the highway. 

The Court: I sustain the objection. You can rephrase 
the question. 

Mr. Godwin: Your Honor, I am asking him the position, 
trying to direct his attention to that method, because each 
time I have asked him-

The Court: Let us illustrate it. You have a six-wheel 
model. Perhaps you could illustrate it with the edge of the 
paper or ruling indicating the line of the concrete. 

Mr. Godwin (To the witness) : Suppose you come down 
here. 

The Witness: Do what? 
The Court: Take that six-wheel model there, take the paper, 

·rule it to indicate the concrete part of the highway. 

page 164 ~ A. Now, when this here happened-

The Court : Turn around so the jury can see. 

A. ~this truck was acros~ the highway like this. 
Q. Leave it right there. This represents the edge of the 

concrete? 
A. Yes, that represents the edge of the concrete. 

Mr. Godwin: Can you gentlemen see? 
Mr. Bowles: Now, if Your Honor please, just one minute. 

Could the jury take special notic.e of the way he has placed 
it on there before it gets moved? 

Mr. Godwin: Well, mark it on there if you want to. 
Mr. Bowles: I would like for you to do it. 

Note: Pencil line marked around model. 

Mr. Williams: Is that the wa:v vou want it? Mark it in 
front. Put one, two and three on each set for the first, sec­
ond and rear wheels, left-hand side of truck. 

Q. Now, from that diagram which you have made, 'Mr. Har-
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ris, how far was this wheel here, which is the right rear wheel 
of the trailer of the oil truck, from this edge .. of the concrete t 

A. Between, I would say, anywhere from 18 inches to 24 
inches. · · 

Q. The truck headed in which direction 7 
page 165 } A. Just like it was there, only the highway goes 

. this way, the same way. 
Q. What direction was the oil truck generally headed inf 
A. It was coming towards Portsmouth. · 
Q. Which way is that direction .along ther~ do you remem-

ber? 
A. I think it is east. 
Q. EasU All right, sir. 

Mr. Godwin: Now, Your Honor, I want to introduce this 
in evidence marked "Defendant's Exhibit D". 

Note: Diagram so marked and :filed in evidence. 

CROSS EXAMINATION. 

By Mr. Bowlef? : . 
Q. Mr. Harris, yon took a whole lot of pictures that day, 

didn't you? About three rolls, didn't you Y 
A. Yes, sir. 
Q. Did you give all tl10se to Mr. Godwin? _ 
A. I don't know how many he got. I left them all up:­

when this insurance man from Richmond had me make them 
up I went up there and ~old h_im to p:iake them all up for him, 
and I don't know-I gave them all up there to them, to Mr. 
Gladstone. · 

Q. W]ien d~d Mr. Godwi.n get the ones he has been looking 
au 

.A. Well, he got them from Gladstone; he came and asked 
me if I had them and I told him yes, I had them, I had sent 

· them up to Mr. Gladstone to have them developed, 
page 166 ~ and I thougllt they were still up there. · 

Q. Did you develop these little ones? 
A. Do what? 
Q. Did you develop tb.ese little ones? 
A. No. I had them developed. 
Q. Now. I understood you to testify with respect to this 

Exhibit A-2 when it was handed to you by ]\fr. Godwin that 
that is a fair representation of what you saw when you· got 
there. 
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A. Yes, sir. 
Q. That picture is a fair· representation of what you saw 

when yon got there 'f 
A. Yes, sir. That is what I did see when I got there. 
Q. Well, what is the picture' sup.posed to represent, Mr. 

Harris, this picture f 
A. In other words, I just took them; never had no idea any­

oody would ~ver want them. I take pictures all tlie time in 
traveling arot;md, accidents, animals, and different things, and 
I happened· to come tllere just a couple of minutes after the 
accident happened and I tooir several of" them from different 
angles. 

Q. Well, what is this picture supposed to representf 
A. It shows the oil truck headed into the side or back of 

the cab of the lumber trucl{, is what that one shows. 
Q. The lumber truck was in the ditch, wasn't itf 
A. No, sir, it was not. 

Q. The front of the lumber trnckf 
page 167 ~ A. It was ac.ross the road, the front of it was 

at the edge of the ditch. 
Q. Wasn't it' down in the ditch Y 
A. No, sir. 
Q. Wasn't tbe right front of the oil truck in the ditch r 
A. No, sir, it was not. It was at the edge of the ditch. 
Q. Was the lumber truck sitting up on all wheels T 
A. Yes, it was pushed over and the wheels was up in the 

air like this (indicating). 
Q. You mean cocked up f 
A. Yes. 
Q. Is this blurred mark up there in that place supposed to 

be thP. lumber truck? 
A. That is the lumber truck. 
Q. Where is the back end of the lumber truck on this f 
A. Back here. 
Q. Back end of the lumber truck is back there f 
A. That is right. 
Q. You mean· this is a picture of the lumber trnc.k­
A. Yes, sir. 
Q. -but not of the oil truck Y 
A. No, this is the front of the oil truck. The oil truck is 

back this way. The lumber truck is this way. . 
Q. Well, what is this over out here? Is that the road or 

truckf 
A. Here is your road, from here, there. 

Q. Well, where is·the lumber truck! 
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page 168 ~ A. Right here ; here is your lumber truck. There 
is part of it right there on the pavement. 

Q. Well, the wheels you see in this picture are the wheels 
of the lumber truck? . 1 

A. Yes, sir. This is the road, you see, the concrete road, 
here. 

Q. Well, this lumber truck was sort of wrapped around th~ 
oil truck? · 

A. Oh. no. No, no. 
Q. I mea.n, it-

. A. The oil truck was-I can take that truck and show you
1 

Q. I have no doubt about that, but I thought you said that 
this picture was a fair representation of what you saw there. 

A. That is what I did say. 
Q. You mean you were trying to take a picture of what you 

saw? 
A. I did take it. In fact, I was in front, I walked around 

in front of that, took that looking back up that road. 
Q. What I mean, Mr. Hards, is, you undertook to snap it, 

but the picture didn't turn out! 
A. It turned out what you see there. That is what turned 

~~- . 
Q'. Yes, I understand. Now, this one, B-2. Which truck is 

that? 
A. This here is the lumber tru.c~c, the cab of it, and this 

part back in here is the oil truck. . 
page 169 J · Q. That is the edge of the concrete right there, 
· isn't it? 

A. Yes, sir; these are the back wheels of the front cab of 
the lumber truck. · 

Q. The back wheels of the front part of the lumber truck are 
on the edge of the concrete looking west! 

A. That is right. 

Mr. Bowles: Have you Reen these pictures, Your Honor? 
The Court: No, I have not. 
Mr. Bowles: Well, you can see whv I wanted to look at ' 

them a minute or -two longer when you .. do see them. For the 
sake of the record, if Your. Honor please, my last question_ 
is not identifiable. 

Q. What I ref er to and you said was the left side of the 
concrete looking west, is where I have my pencil Y 

A. No~ not there. This is it here. 
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A. Yes. 

,1. 0. Harris. 

Q. Now, extending it that way, to indicate that, that mark 
I have just put on Exhibit B-2. 

A. Yes, sir. 
Q. Now, Mr. Harris, is your recollection about this matter 

now any clearer than these pictures? 
A. I just remember the position the trucks was in, that is 

all. I didn't see the accident. 
Q. I understood you didn't see the accident. 

page 170 ~ Can you tell me whether your recollection of it 
now is any clearer than these pictures Y 

Mr. Godwin: Well, I don't know that that is a fair ques­
tion to ask a ma.n, whether his recollection is as clear as a 
picture which he has tried to take on a rainy day. 

The Court: I think the objection is well taken to that 
question. 

Mr. Bowles: Your Honor, I want to find out-
The Court: You may test his recollection in a.ny way that 

is proper, but I think you asked the question if his recollec­
tion was as clear as a picture. You can proceed with cross 
examination as far as you see fit to test his recollection. 

Q. You have testified by refreshing your memory from 
these pictures, then? 

A. No, sir. I could almost draw a plan of the very posi­
tion the trucks was out there. 

Q·. Well, then, you would say your recollection is clearer 
than these pictures: is that iU 

A. Them pictures a.re very clear to me when I look at them. 
I couldn't want them any clearer. 

RE-DIRECT EXAMINATION. 

By Mr. Godwin: 
Q. You have no interest in this case whatever, have you Y 

A. No, sir.· · 
page 171 ~ Q. All right, that is all. I do want to ask you 

this: In this picture marked A-2 it shows a house 
'there. ·where is that house? 

A. That JJouse is right there. There is a kind of a lane. 
Q. On a lane? 
A. Yes. 
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Q. Does that house face the highway 1 
A. It faces the highway. 
Q. Do you see the edge of the highway on that picture 

there? 
A. Yes, sir, right here. 
Q. Will you mark the edge of that highway on the picture, 

sir? 

Note: Witness makes mark. 

Witness stood aside. 

page 172 } DR. L. C. FEREBEE, 
. a witness introduced on behalf of the defendants, 

being first duly sworn, testified as follows: 

DIRECT EX..A.MINATION. 

By Mr. Godwin: 
Q. What is your name, sir Y 
A. L. C. Ferebee. 
Q. What is your occupation, Doctor, your profession·! 
A. Physician; Coroner, Norfolk County. 
Q. As Coroner of Norfolk County did you go to the scene 

of the wre-ck in question f 
A. Yes. 
Q. Did you there take a statement from one William Taylor 

who claimed to be an eyewitness of this accident, sirY 
A. I wrote down wha.t he told me, yes. 
Q~ Well, now, just tell the jury what William Taylor told 

· you about how this accident occurred, Doctor. 
A. Well, I arrived there about two o'clock in the after­

noon; it was raining-; the two trucks were piled up on the 
side of the road. A man was lying dead in one truck. I 
tried to find witnesses who had seen it and I could only find 
one person. The ma.u whom I talked to there told me that 
the sedan-

Mr. Bowles: Isn't this rather irregular, sir! 
page 173 }- Hearsay evidence, what people had said to him? 

It was what W'illiam Taylor-
The Court: What is the objection that is to be taken? 
Mr. Godwin: I asked this man didn't he tell Dr. Ferebee 

that the sedan ran between the two automobiles, and he de-
. d •t , , I·- ..l' 

Ille I • · · · .L 
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The Court: I sustain the objection to the present form of 
the last inquiry. · 

By Mr. Godwin: 
Q. Well, now, what did "William Taylor tell you in refer­

ence to the passenger automobile, what it did, Dr. Ferebee f 
A. He told me that the pass~nger car went between the oil 

truck and. the lumbP.r truck. · 
Q .. He told you thaU 
A. Yes. 
Q. Well, what did hei tell you then in reference to whether 

or not the passenger car was going in the same way as the 
oil truck¥ 

Mr. Bowles: Going whatf 
Mr. Williams:. Same direction as the oil truck. 

A. Yes. 

Mr. Rowles: There is no contradiction vouched as to that, 
sir .. 

Mr. Godwin: I understood William Taylor to testify the 
passenger automobile was meeting the oil truck, 

page 174 ~ and we understand Dr. •Ferebee will testify he 
told him he was going in the same direction. 

Mr. Bowles: No foundation has been laid for contradic­
. tion on that basis. William Taylor was not asked whether 

he told him that thing or not. It is not proper, sir, to get 
up here and just proceed to attack the witness. . 

Note : Jury retires from the courtroom .. 

Mr. Godwin: If Your Honor please, if there is any ques­
tion.about it I will call William Taylor back to the stand and 
ask him if he didn't say that. I ask him to stand up for that 
purpose. . 

The Court: I do not know what the stenographer's ·notes 
show, but the little diagram. here I have, sketched while Wil­
liam Taylor was testifying, indicates the passenger car and 
the oil truck coming in the opposite direction. 

Mr. Godwin-: That is right,. sir. 
. The Court: Which I put down here with arrows, my note 
on William Taylor. 

Mr. Godwin: Yes, sir. 
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The Court: If that is correct, then William Taylor testi­
fied that the green sedan passed the lumber truck and met the 

oil truck going in the opposite direction. 
page 175 ~ Mr. Godwin: That is right, sir. 

The Court: That is the diagram, that is, of 
what he testified. 

Mr. Godwin: That is what he testified. 
Mr. Bowles: Now, then, you offer to prove that he said 

something different. 
Mr. Godwin: Exactlv. 
Mr. Bowles: Well, then, they haven't laid a foundation 

as to prior inconsistent statements. · 
Mr. Godwin: Doctor, just step down off of the witness 

stand a minute. I will ask William Taylor if he did not make 
that statement. 

Note : At this point Dr. Ferebee stood aside and William 
Taylor took the stand. 

"'WILLIAM TAYLOR. 

By Mr. Godwin: 
Q. William, did you tell Dr. Ferebee, the Coroner of Nor­

folk County, that the passenger automobile was going in thP. 
same direction that the oil truck was? 

A. No, sir. 

Mr. Godwin : That is all. 

Note : William Taylor stood aside. 

Mr. Bowles: If Your Honor please, at this time I want to 
object to that on the ground that this witness 

page 176 ~ is the plaintiff's witness-I mean, defendants' 
witness, as to such matter, and I object to the 

question as leading. 
Mr. Godwin: This was all on direct examination, Your 

Honor. 
Mr. Bowles: I think you are going at this thing in an 

entirely wrong way. 
The Oourt: Who orhdnally called this man? 
Mr. Bowles: We did, sir, but not until this morning, and 

not until this moment, has there been any intimation that 
this man had the cars going in the wrong direction, and Mr. 
Godwin has already dictated into this record, for what pur. 
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pose I do not know, his own statements regarding the t.aking 
of statements from this man, a written statement, none of 
which showed any such statement of any kind, and not until 
this moment do they begin to attack this witness. . 

Mr. Godwin: Your Honor. if he has finished, the only ob­
jection that he could possibly have for Dr. Ferebee not stat­
ing what William told him was that I had not laid a founda­
tion. 

Mr. Bowles: I object to it-
Mr. Godwin : Now, in order to lay a foundation I had dis­

missed Dr. FerebeP. from the witness stand and 
page 177 } called William Taylor back to the stand and asked 

him did he tell bim this, to lay a foundatj.on; and 
now thP.y can certainly have no objection to it. 

Mr. Bowles: To which action at this stage of the tri_al 
I strenuously object, sir, and not my exception if it is per­
mitted. 

The Court: The objection is overruled. 

Note: At this point Dr. L. C. Ferebee resumed the witness 
Rtand. 

DR. L. C. FEREBE,E. 

By Mr. Godwin: 

Mr. Godwin: Now, Your Honor, the question I propose to 
ask Dr. Ferebee when the jury returns to the room is whether 
or .not William Taylor told him that the passenger car was 
traveling in the same direction as the oil tn1ck. 

Note : The jury returns to the courtroom. 

Mr. Gilman: What did t.he Court rule on that? 
The Court: I rule that he can ask that question. 
Mr. Gilman: Will you instruct the jury, Your Honor, that 

it only goes to the credibility of William TaylorY 
The Court : Yes. sir. 

page 178 } Q. Dr. Ferebee, as County Coroner, did you 
talk to William Taylor on the very day that this 

accident occurred, and did William Tavlor tell vou that the 
passenger automobile was going in the same direction that 
the oil truck was going in Y 
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A. Yes. 
Q. He did7 
A. Yes. 

Bv Mr. Gilman-: 

Dr. L. 'C. Ferebee. 

CROSS EXAMINATION. 

·Q. Dr. :B,erebee, you say that he said the green car made an 
effort to go bP.tween the two! 

A. Yes. 
Q. Well, how did he finally tell you the green car got by 

the twot 

Mr. Williams: Well. now. Your Honor, this is hears·ay, 
as far as that goes. They objected to my asking anything 
about what William said without laying the :foundation, and 
now they are asking him what William did say, without any 
foundation bP.ing laid. on another matter, one with relation 
to the passing of the green car. · 

The ·Court: The rule is a little broader for cross examina­
tion. 

A. Can I tell you just the way he told it to me at the time! 

page 179 ·} The Court: They asked for it; go ahead. 

Q. Go ahead. 
A. He stated that the oil truck was going east, that the 

lumber truck WaA coming west, that the automobile, going 
east passed by the oil truck, cut in front, around the other 
ear. and the other car applied brakes, and there was a col­
lision. 

Q. It still is not clear to me how he told you the green car 
finally got by the two. I understand that he made an effort 
to go between the two, but how did he finally get around the 
two? 

A. He did go between them before they hit. 
Q. Before they hit T 
A. Yes. The lumber truck, trying to stop to keep from hit­

tinP,· the passenger car-passed the car and ·got through be­
fore this thing skidded into the oil-

Q. You say it did go through Y 
A. Yes, it went through. 
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Mr. Godwin: That is what he said!' 

Q. Did you make those notes· then t 
A. Yes, I made those notes then .. 
Q. Did Taylor sign them 6l 
A. No, sir. 
Q. Did you question the drivers of the truck-! 
A. No~ I did not. One of them was dead and the other one 

was unconscious. It wasn't · possible to question them_ 
Q. You say one of them was dead f 

. page 180 ~ A. Yes. 
Q. "\Vho was that, Mr. Hallf 

.A.. Yes. 
Q. Where was he, his body f 
A. He was lying in the front seat, partly-the oil truck 

which Hall, which we found Hall was driving, the front wheels 
were in the ditch; the mau 's feet were caught-

Q. The front wheels of what, the oil truck, was in the ditch f 
A. Yes, and the man,.~ feet we.re caught under the front of 

the car and his body pitched forward over into the right-hand 
side of his car. over the dash. 

Q. Did you examine tbe body f 
A. Yes. 
Q. What were the injuries that killed him f 
A. An examination of the body showed that the throat was 

cut from ear to ear. 
Q. Throat cut f 
.A. Throat. Both jugufa.r veins· were cut into; even cut the 

trachea and esophagus. Left fore arm broken, and left wrist 
fractured. With reference to the chest, both sides of his 
ebest crushed in. Cuts on left knee, with various small cuts 
over the entire body. The windshield cut him all to pieces, 
beca.use I pulled glass out of his neck. 

· Q. Doctor, I believe you stated that both front 
page 181 ~ wheels of the oil truck were in the ditch. Where 

was the lumber truck? 
A. No, I wouldn't say both were! in the ditch. I know one 

front wheel was down in the ditch, the car pretty low; the 
two trucks were bunched together where they came together ; 
the truck was skidding across the head-front of that truck, 
and that were standing· up something like. that (indicating). 

Q. , Maybe you can illustrate down here with these things. 
Suppose you come down here, take that same diagram. Here 
is the oil truck and here is the lumber truck. These pencil 
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lines represent the edge of the concrete. Now, about where 
were they7 

.A.. This is the edge of the concrete ; this car was over here, 
and this car was up here like that. That is the way they 
were locked up, tied together. 

Q. Is that the way you saw it? 
A. Yes, sir. 
Q. And you got there before the man had been removed 

from the cab or anything had been done Y 
A. Yes, sir, his car was turned over like that. 
Q. That oil truck, you say? 
A. The whole front of it was smashed in. 
Q. The whole front smashed in? 
A . .Yes, sir; this seat in here; this part was down in the 

ditch. That was the position of the cars. 
Q. Was the front of the lumber truck smashed inf 

A. Yes. 8ome of. the lumber tmck, but not as 
page 182 } much as the other car. 

The Court: Gentlemen of the jury, the testimony of Dr. 
:Ferebee with reference to statements made by the prior wit­
ness, William Taylor, are admissible only for the purpose 
of showing contradictory statements made by the witness 
Taylor. They are not evidence of the' facts stated in those 
s ta.temen ts. 

Mr. Williams: But go to the witness Taylor's credibility? 
The Court: But go to the witness Taylor's credibility, that 

is right. 
Mr. Gilman : And not to prove or disprove any of the is­

sues in this case. 
The Court: But not to prove or disprove any of the state­

ments that were made. 

Witness stood aside. 

page 183 } DR. J. C. DUNFORD, 
a witness introduced on behalf of the def en.clan ts, 

being first duly sworn, testified as f ~llows: 

DIRECT EX~¥1NATI0N. 
- .. -- t 

Bv Mr. Godwin: 
·Q. You are a practicing physician in Portsmouth, are you, 

not, sirY 
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A. Y -es, sir. I have· been a practicing physician here for 
27 years. 

Q. Did you have occasion to s~e William Smith, who was 
injured in an automobile accident on July 27th, 1937? 

A. Yes, sir. 

Mr. Bowles: If Your Honor please, I want for the s·ake 
of the record to note an exception to the introduction of this 

· evidence on behalf . of William Smith, to be consistent with 
my former position. 

The Court: Yes, sir. 
Mr. Bowles: Can we let that be understood, that that ap-

plies to all of the evidence? 
The Court : Yes, sir. 
Mr. Godwin: We will all agree to that. 
Mr. Bowles: He agrees now. 
The :Court: Yes. 

By Mr. Godwin: 
- Q'. Doctor, what were his injuries and what was 

page 184 ~ his condition when you saw him? What were his 
injuries? 

A. Well, now, here is an exact copy from the hospital rec­
ords. 

Mr. Bowles: Have you got the hospital record Y 

. A. SirY The records do not belong to me and I could not 
remove the records unless-

By the Court: 
Q. Did you examine them 1 
A. Yes, sir, I examined them. 
Q. Can you state what his condition was then T 
A . .Yes, sir. The patient wa.s admitted to the emergency 

room at two p. m. on J u.ly 27th. He was bleeding from bis 
nose, and both eyes, in a semi-conscious condition, talking at 
random; both eyes were swollen; the right side of his face 
and head was badly swollen, and his 1i ps were terribly swollen. 
He waR spittin~ mouthfuls of· blood. . 

Q. And he was admitted at what time f 
-~· At two p. m. on July-
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Mr. Bowles: We object to that item of the hospital rec­
ord. if Your Honor please, unless the admitting person is 
produced here. 

By Mr. Godwin: 
Q. What time did you see him, Doctor? 
A. That was 2:00 P. M. when he came to the emergency 

room-

By the Court: · 
Q. Did you see him at 2 :00 P. M. 7 · 

page 185 } A. Yes, sir. 

The Court: Objection overruled. 
Mr. Bowles: Exception. 

By Mr. Godwin: 
Q. Dr. Dunford, what was his condition when he was 

brought there? Upon your examination what did you find to 
b.e his trouble? 

A. His nose was broken, the interior part, part of his 
maxillary bone was terribly fractured here-

Q. Well, now, just in-? . 
A. That is, the upper check bone was fractured. 
Q. Is that what it is? . . 
A. Yes, sir. He was suffering with concussion of the brain.. 
Q. What was his condition Y 
A. Well, the man was in a dying condition from shock when 

be came to the emergency room. . 
Q. And when you saw him in that condition what did you 

all do for him? 
.A. We worked on him th.ere for nearly an hour and then 

admitted him to the ward, by stimulating him with coramine; 
that is a.bout the strongest stimulant that we have. 

Q. And how long did that condition last? . 
A. He was in a semi-conscious condition for six days. 
Q. Well, now, during those six days did he bleed any? 

A. Yes, sir. 
page 186 ~ . Q. What did you do about that, sir? 

. A. Well, we just did nothing but the accepted 
treatment. 

Q. What is that? . . 
A. Well, I was und~r the impression the man had a basal 

fracture, because I detected some blood coming from his· ears, 
and he had been bleeding at the· eyes, and I recommended an 



144 Supreme Court of Appeals of Virginia 

Dr. J. 0~ Dunford. 

X-ray pictnre. Dr. Barrett took the X-ray picture. 
Q. Were there any transfusions given f 
A. Yes, sir. 
Q. How many? How many transfusions were given f 
A. They gave him two transfusions, what they call a glucose 

solution; not a blood transfusion, now. They gave him a 
glucose solution, wllich is a solution of glucose. 

Q. Doctor, from the nature of his injuries, how long was 
he totally incapaeitated from workf 

Mr. Bowles: I understand he left the hospital in ten days .. 

A. Yes, he was in the J1ospital eleven days. 
Q. Did you see him any more? 
A. Well, he came home and then took treatments for some 

time. 
Q. He didf 
A . .Yes, sir. 
Q. How long would yon say that that injury would in­

capacitate a man, or did incapacitate him? 
A. I would say that he was, well, incapacitated for six 

months. 
page 187 ~ Q. In your opinion has he had any permanent 

e:ffec_t or disabilities by reason of this injury, Doc­
tor? 

A. Well, now, from subjective symptoms this man still is 
su:ff ering as a result of this accident. 

Q. Yes. 
A. That is, chronic headaches : he complains tl1at his 

memory is somewhat affected. Now, I have to accept that. 
Q. Exactly. 
A. I mean, the objective symptoms-

Mr. Bowles: You mean subjective? 

A. I said, I had to accept subjective symptoms. 

Mr. Bowles: I thought you said objective. 

Q, In other words, the only thing yon can do is to diagnose 
his case according to his statements of his disability! 

A. According to his statements. 
Q. That is all f 
A. Yes, sir. 
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Q. Have you·noticed his eyes particularly? ~ 
A. Well, he says his eyes still bother him. I told him he 

should manage to consult some oculist and see if glasses 
would get rid of it. He says his sight is still· defective. I 
.am not an oculist, so I could not confirm that. 

Q·. Well, now, has he been disfigured as a result of that 
-accident? Is there any open displacement. there? 

A. No, sir, I re-set his nose and fixed his maxil­
_page 188 } lary bone. His facial disfigurement you · can 

hardly tell. I could tell. 
Q. Yes, sir. Doctor, how much ·was the hospital bill, do 

you remember? 
A. His hospital bill was $51.50 . 
Q. And how much was your bill? 
A". My bill is $50.00. The hospital bill was $51.50. 
Q. And yours was $50.00? 
A. Yes, sir. 

CROSS EXAMINATION. 

Ry Mr. Gilman: 
Q. Doctor, you say he was discharged in eleven days? 
A. Yes, sir, with instructions to return to my office for 

further treatments, yes. 
Q. Where did he livef 
A. Chuckatuck. 
Q. How far is that from Portsmouth? 
A. I suppose that is twenty-some miles. 
Q. How many? 
A. I suppose it is twenty-some miles coming across the 

bridge. 
Q. And how many times did he return to your office for 

treatment? 
A. I don't know, Mr. Gilman. I didn't keep any accurate 

account of it, because I wasn't expecting to get any foes 
from it. 

page 189} Q'. You didn't keep any account of it? . 
A. Because I had no idea I was coming into 

Court with this. 
Q. How in the world do you figure the amount of your 

charges if you have no record of what you did? 
A. I charged what I did for him in the hospital, and made 

no extra charge for office ca}ls he had. It was eleven days' 
treatment in the hospital, the transfusions and treatment I 
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had given him. If you want me to add in there what the 
office calls were he made, I could charge him, it is considerably 
more than that. 

Q. How many times did he come to your office Y 
A. I don't know, sir. I would have to estimate that. I can 

give you the accurate amount as far as the hospital treatment 
is concerned. 

Q. And the transfusions? 
A. We don't call them transfusions. We give them a solu-

tio1i of glucose. 
Q. It is not a transfusion? 
.A.. It was not a blood transfusion. 
Q. Not a blood transfusion? o 

A. No, no blood transfusion. We charge $5.00 for trans-
fusions. 

Q. Solution of glucose? 
A. Yes, sir. That was during the period of his shocked 

condition. · 

Witness stood a.side. 

page 190 ~ PER.RY WILLIAMS, 
a witness introduced on behalf of the defendants, 

being first duly sworn, testified as follows : 

DIRECT EXAMINATION. 

Bv Mr. Godwin: 
"Q. What is your name? 
A. Perry Williams, sir. 
Q. Mr. Williams, what is your occupation Y 
A. I am a State highway patrolman. 
Q. Were you a ,State. highway patrolman on July 27, 1937, 

sirY 
A. Yes, sir. 
Q. And as such did your duties take you to the scene of 

an accident, this accident in question? 
A. Yes, sir. 
Q. Now. Mr. Williams. it l1as been testified here-I won't 

ask you that way. I will ask you, when you got there, did 
you see the position of the trucks that were involved in this 
accident? 

A. Yes, sir. 
Q. What were the positions of those tmckst 
A. Shall I explain, or-
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Q. Yes. Let us take a sheet of paper­

The Court; All right, proceed. 

page 191} 

Iiams. 

A. ·(Drawing) Here are the trucks. 
Q . .Yes, si!it. Now you can mark on that west 

and east, either way that you want to, Mr. Wil-

A. This is the direction of Portsmouth, east. 
Q. All right, sir. 
A. This is the direction-the new Suffolk road there. i 

will call it west. When I arrived at the scene of the accident 
I found the automobiles, the trucks involved in the approxi­
mate positions; this will represent the Saunders truck, which 
was a fla.t bodied lumber, long type trailer. 

Mr.' Bowles: Now, could we draw around those like we 
did before without moving them? 

Mr. Godwin : Yes, sir, I think so. 

A. I was trying to get an approximate angle there. I still 
assume that this is the shoulder-

Mr. Bowles: Don't move it. 

Note : Witness proceeds to mark outlines of model trucks. 

A. Oil truck. Lumber truck. 
Q. And this is about the position, similar to thaU 
A. Yes, sir. 
Q'. And this is the rear wheel T 

l\fr. Williams: Mark them 1, 2 and 3. 

By l\fr. Godwin: . 
Q. Now, Mr. Williams, I wa.nt to ask you about approxi­

mately how far the outside wheels of the oil truck, 
page 192 } meaning the right-hand trailer wheels of the oil 

· truck, are from the edge of the concrete. 
A. Approximately 18 inches to two feet. 
Q. Now, was that a dual wheel T 
A. Yes, sir. 
Q. Dual wheel. Now, about how much wider are. they than 

the ordinary wheels of a regular automobile, the dual wheelsT 
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Mr. Gilman: What do you mean, over alU 
Mr. Godwin: Yes. over all. 

Q. ·From end of axle to end of axle, or from the outside 
of the outside wheel to the outside of the outside wheel. 
· A. I should say it would be a dif ere.nee, the width would 
be between 14 and 16 inches. 

Q. Of one wheel 1 

By the Court: . 
- Q. Is that all -you want with the diagram °l 

Mr. Godwin : Yes, sir. 
-The Court: Take your seat in the witness chair, then. 
Mr. Bowles: Better have that diagram marked as an ex-

hibit, sir. 

Note: Diagram in question marked "Defendant's Exhibit 
E '' and filed in evidence. 

By Mr. Godwin: 
Q. Mr. Williams, what I want to get at is this: Another 

wheel, extra wheel, on the oiftruck, with the space 
page 193 ~ between that wheel and the wheel itself, would 

extend out here how much f artber? 
·A. It should extend approximately about seven or eight 

inches. 
Q. Each wheel Y 
A. Each wheel. yes, sir. 
Q. Now. did this oil truck have an overhang behind the 

wheels. do you remember! 
A. Yes, sir, there was an overhang behind the wheels; the 

truck extended bevond the rear axle. 
Q. Do you know how much, approximately? 
A. It was an overhang of approximately four feet. 

- Q. About four feet. Did you talk to William Taylor, the 
witness who said he knew all about how this happened, and 
he was the one that was an eyewitness there? 

A. Yes, sir. 
Q. Did you base your investigation and actions on his 

statement to you f 
A. Yes, sir. 
Q. What did he tell you about it, Mr. Williams Y 

Mr. Gilman: Going back to the same thing. 
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The ,Court: I think we have got that issue pretty well 
straightened out. The specific statements that have been 
heretofore made by Taylor to either Dr. Ferebee or this wit­
ness may be shown and contradicted to attack bis credibility, 

but they have been limited to questions• of the 
page 19·4 ~ passing of the green car and some other ques­

tions. 

By Mr. Godwin: 
Q. Were you present when Taylor made his statement to 

Dr. Ferebee, the Coroner? Were you and Dr. Ferebee present 
together there? 

A. Yes, sir. 
Q. Well. what did he tell Dr. Ferebee in your presence, or 

to you, in reference to what this green car did Y 
A. W el!, we was there talking to Taylor; the story he told 

us, tl1e way I understood it, was that the two trucks were ap­
proaching each other; there was an unidentified green auto­
mobile bearing an out-of-State license, presumably a Mary-, 
land license plate, tliat at.tempted to overtake the lumber 
truck. and the way I und(\rstood it then that he pas·sed the 
lumber truck, then cut llack to the right-hand side of the road, 
to his right-hand side of the road, and proceeded on. I later 
understand that, talking· with him later, tllat the car ran off 
the left shoulder of the road and attempted to and passed 
the oil truck on its left and proce(\ded on. 

Q. Your first understanding from his statement was, as 
given to you and Dr. Ferebee, was that the other truck cut 
bet.ween the two; is that right? 

A. That car, automobile, cut between the two. 
pag·e 195 ~ Q. I see. And it was later that you understood 

that it passed on the left-hand side of the road? 
A. Yes, sir. 

CROSS EX.AMINATION. 

By Mr. Bowles: 
Q'. Mr. Williams, Mr. Godwin has referred to your investi­

gation. You reported that William Smith was driving this 
truck, did you not? 

A. :Yes, sir. 
Q. You were mistaken about that? 
A. :Yes, sir. 
Q. Could it be possible that you misunderstood this man 

Taylor as to the account that he was trying to give you as to 
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whether the car went between or went on the shoulder t 
Whether the car went between or went on the shoulder T 

A. It could have been, but I don't think so. 
Q. You mean you do not think you misunderstood himY 
A. No, sir. 
Q. You didn't say which way it went on your report, did 

youY 
A. No, sir, I did not. 
Q. Now, you later understood it went on the shoulder; you 

later understood from William Taylor? 
.A. Yes, sir. We have talked about that accident on sev­

eral occasions, Taylor and myself. 
Q. You and Taylor Y 

page ·196 ~ A. Yes, sir. 
Q. And you understood from Taylor on later 

occasions that the car passed on the shoulder and that that 
was the correct statement Y 

A. Yes, sir. 
Q'. And you have said it i.s possible that you could have 

misunderstood him the first time Y 
A. It is possible, yes, sir, that I could have misunderstood 

him the first time. 
Q . .You did not understand him to the effect that the green 

car was going in the same direction as the oil truck, did you Y 
A. No, sir. I ·understood him to say th~t the green cB,r 

was going in the same. direction as the lumber truck. 
·. Q. Now, how soon do you suppose that you got there after 
this accident occurred Y 

A. Possibly four or five minutes. 
Q. Four or five minutes Y 
A. Yes, sir .. 
Q. Had Mr. Hall been taken out of the wreck? 
A. No, he was still in the cab of the truck when I arrived 

there. 
Q. Where abouts in the truck? 
A. He was in the driver's seat. 
Q. In what condition was he? 
A. He was in a dying condition. 

Q. What position was he in Y 
page 197 ~ A. He was sitting up erect in the cab. The 

wheel was pressed back against his chest. 
Q. The cab was pretty much demolished, was it notf 
A. Yes, sir. 
Q. Of the oil truck! 
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A. Yes, sir. 
Q. The lumber truck was sort of wrapped around the front 

of the oil truck, wasn't it Y 
A. It was in a. sort of scissors position. 
Q. In a jack-knife position Y 
A. Yes, sir . 
. Q. Now, the fronts of those trucks were in the diteh off 

the side of the road, that is, the right side going east f 
A. Yes, sir. · 
Q. Now, Mr. Williams, there was right much confusion, I 

take it. around there, was there not? · 
A~· Well, other than the usual confusion that takes an acci-

dent like that. · 
Q. You got your own first impression of that accident dur­

ing that confusion from Taylor t 
A. No, sir, it was-I talked to Taylor twice there. Once 

I talked to him, and Dr. Ferebee drove up and Dr. Ferebee 
talked to him and I was. there when Dr. ·F'erebee talked to 
him. 

Q. In your presence Y 
page 198} A. Yes, I had to wait until Dr. Ferebee ar­

rived. 
Q. Now, was the trailer of the lumber truck blocking the 

highway! 
A. Yes, sir. 
Q. For passage of vehicles either way? 
A. Yes, sir. 
Q'. In other words, the trailer of the lumber truck went all 

the way across the entire part of the concrete to the north 
side? 

A. Yes, sir. 
Q. Now, was there any damage to the lumber truck forward 

of the cab, Mr. Williams? Do you recall Y 
A. No, sir. The point of impact seemed to be right behind 

the cab. 
Q. Of the lumber truck? 
A. Of the lumber truck. 
Q. And on the front of the oil truck? 
A. On the front of the oil truck. 

RE~DIRECT EXAMINATION. 

By Mr. Godwin: 
Q. Mr. Williams, what time did this accident happen f 

What time was it when you got there? 
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A. Approximately 1 :45 P. l\L 
Q. When yon got there f 
A. Yes, sir. 

Q. And yon say the acciden~ had happened 
page 199 ~ how Iong°l 

A. About four or five minutes previously. 
Q. Well, now, how far is it from South Norfoil{ to Suf-

folkf 
A. From South N or:Yolk to Sn:ffolkf 
Q. ·Yes. Across the bridge·. 
A. Across the toll bridge °l 
Q. Yes, sir. 
A. It is approximately eighteen miles. 
Q. How far fa it from Suffolk to Franklin f Do you Imow T 
A. It is approximately twenty-odd ·miles. I don't know 

exactly, Mr. Godwin. It is around twenty-five miles. 
Q. How farf 

The Court: Twenty-two miles, isn't itf 

Q. Twenty-twof 
A. I don't know exactly, J ndge. 
Q. Then it is approximately forty miles· from South Nor­

folk to Franklin f 
A. Yes, sir. 

Witness stood aside. 

page 200 } W. G. S ... t\..UNDERS, 
one of the defendants, being first duly sworn, tes­

tified as follows : 

DIRECT EXAMINATION. 

By Mr. Godwin~ 
Q. Mr. -Saunders, yon owned this lumber truck, did you 

noU 
A. Yes, sir. 
Q. What kind of brakes did yon have on it Y Some ques­

tion has been raised here about brakes. 
A. The truck, as well as I remember, wasn't but six or 

eight months old, not over that, and I bought it from the 
Taylor Company; they had regular Bendix brakes, regular 
equipment that you find on those trailers. 

Q. Had that truck been kept in proper running orderY 
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A. Yes, sir. 
Q. Had it been regularly-

Mr. Bowles: I object to leading questions. 

Q. Had it been inspected? 

Mr. Bowles: I object to that; that is leading. Tell him 
to do it in the right way, sir. 

By the Court: 
Q. Had it or had it not been inspected? 
A. Yes, sir, it had. 

By Mr. Godwin: 
Q. What is the difference, Mr. Saunders, in t]1e 

page 201 ~ fair market value of that truck just prior to the 
accident and immediately after the accident 7 

Mr. Bowles: If Your Honor please, I think for the record 
he should be qualified to speak on such subjects. 

The Court: I didn't hear you. 
Mr. Bowles: I think for the record he should be qualified 

to speak in such subjects. 

Q. How long have you been in the trucking business? 
A. Well, I think tha.t is truck No. 15.· 
Q. Truck No. 15? 
A. I think it is the 15th one I owned. I have driven, worn 

out about eight or nine of them myself. 
Q. And you are regularly trading them in? 
A. Practically every year. I usually run them 12 or 14 or 

16 months. 
Q. Mr. Saunders, may I ask what did that truck cost you, 

and the tractor cost? 
A. Well, the job complete, I think, was fourteen hundred 

and some dollars. That is, the tractor and the truck. 
Q. And how much was the tractor worth after the acci-

dent? 

Mr. Bowles: Objection. 

A. Well, I got about $50.00 worth of junk off of it. 
Q. Was it or not injured beyond repairT 

A. Sold it to the junk man. 
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page 202 ~ Q. Was the motor hurt? 
A. Broken; sent it to the Ford Motor Company 

to have an extra motor-trade it for an extra motor, but they 
wrote me a letter that it was cracked and wasn't any good 
for trading. So I didn't ever get that back. 

g. Well, now, how much dicl it cost you to fix up your 
trailer? · 

Mr. Bowles: If Your Honor please-if you are going to 
prove the value they don't go on the repair theory. They 
have to stick to one or the other. 

Mr. Godwi:rr: Your Honor, I have got to go on the theory 
of the difference of value of the tractor, because it was a 
total wreck, so the witness says. Now, I am willing to go 
the same way on the other one or as to the damages, either 
one. It would amount to the same thing. 

The Court: Do you withdraw the objection 7 
Mr. Bowles: For the mome~t, sir. 

A. Well, the tractor wasn't of any value, scarcely; I would 
guess $50.00 is all I would value that in junking, the few parts 
that I used myself. The fenders and the hood and the cab 
and all that stuff is around there back of my field now, never 
use it. And I expect--I am kind of guessing-I expect it 
cost me a little better than $1.00.00 to fix the trailer up. 

Q. You fixed it in your own shop, did you? 
page 203 ~ A. Fixed it in my own shop, Chuckatuck. And 

of course I had to buy a new tractor, bought a 
new tractor, practically had to-

Q·. What was your total damage, Mr. Saunders, as a result 
of this accident Y 

Mr. Bowles : Objection. 

Q. What, then, was the difference between the value of this 
tractor and trailer-

The Court: Let me take them separately. Go ahead. 

Q. We will take them separately, then. What was the dif­
f ere nee between the fair market value of vour tractor im­
mediately prior to that accident and immediately after the 
accident? · 

.A. The difference f 
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Q. Yes, the difference in th~ value. 
A. Well, the tractor had been used some. I would say 

$500.00; five or six hundred dollars. I believe I could have 
gotten that for it in trade. 

Q. Yes. Well, now, what was the difference in the value 
of your trailer immediately prior to and after the accident! 
The fair market value, I mean 7 

A. Well, that trailer cost around $500!00. 
Q. And you repaired it for $100.00 7 
.A. I reckon $125.00 or maybe $150.00; I didn't keep accurate 

. account of it because I did it in my own shop, and 
page 204 } we just worked on it gradually. I had to wait 

for a truck; couldn't g·et a truck at that time. We 
had to do possibly ten days' work on it after we got it home. 

By the Court: 
Q. Well, when you :finished, was it as good as it was before, 

worse than it was before, or better than it. was before 7 
A. Well, I would say it was as good, because I had a good 

coupling made; you can't haul long· logs on there without a _ 
coupling on there ; costs about $40.00 to have one made. I 
could have the man that made it to testify to that. In fact 
he charged-tried to charge me $45.00, the difference with an­
other coupling when you buy a new trailer. 

Q. Then other than the loss on your tractor vou had about. 
$100.00 damage to your trailer? ., 

A. That is a reasonable guess, yes. 
Q. Mr. Saunders, have you been to the scene of this acci­

dent? 
A. I have been where.it was, yes, but everything was moved 

when I got there. 
Q. Are there' some houses there on the corner of the high-

way where the accident occurred? 
A. Yes, it is one on each corner on the dirt road there. 
Q. Do those houses face the highway? 
A. Yes. 
Q. Are they parallel to it Y 
A. They are square, as near as you can get one, with the 

road. 
pag·e 205 } Q. Do you remember seeing the house as shown 

in this picture 7 
A. Yes, sir. 

Mr. Bowles: What picture is thaU 
Mr. Godwin: That is Exhibit A-2. 
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Q. Is that parallel to the road there? 
.A.. Yes, sir. Yes, sir. I don't think it would vary more 

than an inch or two. 

Witness stood aside .. 

Mr. Bowles: Same exception, Your Honor, it is under­
stood, as to Mr. Saunders' testimony. 

The Court: Same exception. 

page 206 t WILLIAM SMITH, 
one of the defendants, being first duly sworn, tes­

tified as follows : 

DIRECT EXAMINATION. 

By Mr. Godwin: 
Q. Your name is William Smithf 
A. Yes, sir. 
Q. What do yon do, William, for a Iivingf 
A. I have been farming for the last year or so, but now, I 

am on public work now. 
Q. Public work Y 
A. Yes. 
Q. William, were yon on the trnck that had that this acci-

dent occurred T 
A. Yes, sir. 
Q. Were you working for Mr. Saundersf 
A. No, sir. 
Q. How did you happen to get on that truckf 
A. Well, the truck stopped at the service station down 

there at Chuckatuck, you know, and I went out, I came out; 
I just road out on the truck. 

Q. Just rode out on the truck Y 
A. Yes, sir. 
Q. Who was driving the truckY 

A. Elmer Hall. 
page 207 ~ Q. Where was Mr. Saunders, do you knowY 

A. No, I don't. 
Q. Did Mr. Saunders know you were on the truck Y 
A. No, he didn't know I was on there. 
Q. I see. Now, where had you been with Elmer? 
A. Been down to the Atlantic Creosoting plant. 
Q. Where? 
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A. Atlantic Creosoting plant. 
Q. Atlantic Creosoting plant Y 
A. Yes, sir. 
Q·. And where were you going when the accident happened 7 
.A. We were on our way home when it happened. · 
Q. You were? 
A. Yes. 
Q. Do you know about what speed you all were going, WiJ­

, liamY 
A. The last time I looked at the speedometer we was go­

ing around 20 or 25 miles. 
Q. Well, now, just tell us as best you can what happened. 
A. What hapP.ened 7 ,v e was driving around 20 or 25 miles 

· an hour, and the road was slick, it was raining, you know, 
and he met-a car came up behind him, and the other truck 
was coi;ning in front of him on the right-hand side, same 
side he was on, and I just remember when the car just got 
about the length of the car, hit the truck, and that is all I 

remember. 
page 208 ~ Q. Knocked you unconscious Y 

A. Knocked me unconscious. 
Q. How long were you in the hospital Y 
A. Oh, around eleven or twelve days. 
Q. How long were you out after you got home Y 
A. Out? 
Q. How long· were you out of work or in the houseY 
A. I was in the house I reckon about a month or two be­

fore I could do anything; probably longer than that. I didn't 
do nothing the balance of the year to amount to anything ex­
cept piddle around, that is all; I wasn't able. to work. . 

Q. You say you were farming? 
A . .Yes, sir. 
Q. Whose farm were you on T 
A. Dr. Eley. 
Q. Are you bothered any now from headaches 7 
.A.. Yes, sir, pretty near· all the time. 

Mr. Bowles: I object tg that leading testimony. 
The Court: Objection sustained. Strike that. 

Q. Do you have any troubles at all from your injuries now, , 
and if so, what are they? 

A. I suffer with the headaches pretty nearly· all the time. 
(J. Do you have any other troubles! 
A. No, sir. 
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Q. Now, William, I believe you said when you 
page 209 ~ were riding along there a car came up behind 

you? 
A. Yes, sir. 
Q. What did that car do Y Did you hear it blow or not Y 
A. No, sir, I didn't. hear it blow. 
Q. Did it pass you or notf 
A. Yes, it passed us. 
Q. And what did the oil truck do 7 

Mr. Bowles: He said he didn't know. 

A. I don't remember seeing the oil truck. 
Q'. You don't remember seeing that at all Y 
A. No, sir, not at all. 
Q. The last you remember is seeing the car Y 
A. Yes, sir. 
Q. Do you know how long you were unconscious? 
A. I imagine it happened on Tuesday, and it was about 

Thursday before I knowed anything. 
Q. About Thursday? · 
A. Yes, sir: 

CROSS EXAMINATION. 
By Mr. Gilman: 

Q. William, you say Elmer was driving? 
A. Yes, sir. 
Q. :You and Elmer were good friends Y 
A. Yes, sir. 

Q. And you were just riding out with him that 
page 210 ~ day to pass the time away, were you T 

A. Yes, sir. 
Q. What time did you leave ChuckatuckY 
A. I don't exactly know what time we left there. 
Q. WhatY . 
A. I don't exactlv know what time we left. 
Q'. I assume you ·came down with a load? Did you have a 

loadf 
A. Yes, sir, he had a load. 
Q. Load of whaU 
A. Big oak sills ; pine­
Q. Oak sills 7 
A. Yes, sir. 
Q. Pine, you say? 
A. Oak or pine ties, something. 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 160 

William Hmith. 

Q. Pine ties and oak sills? You don't know what you had 
aboard? 

A. They were pine ties. 
Q. Pine ties f 
A. Ties. 
Q. Crossties 7 
.A. Yes, sir. 
Q. You use pine for c.rossties t 
A. Yes, sir. 

Mr. Williams : They do. 

Q. When you came to the Atlantfo Creosoting 
page 211 } place you put your load offY 

A . .Yes, sir. 
Q. Then what did yon do? 
A. We started off back home. 
Q. Where did you stop from the Atlantic Creosoting Com­

pany to the time of the accident; how many stops did you 
make? 

A. We didn't make any stops. 
Q. No stops at all T 
A. No stops at all. 
Q. What were you and Elmer talking about Y 
A. We weren't talking about anything. 
Q. Sitting there not saying a word to each othert 
A. We weren't saying nothing to each other. 
Q. Not a word? 
.A. Yes, sir, we were. 
Q. Quaker meeting? 
A. Sir? 
Q. Quaker meetingY 
A. Quaker7 

Mr. Godwin: He don't know what you mean by a '' Quaker 
meeting.'' He never saw a Quaker up in the country. 

Q. No conversation between the two of you f 
A. No, sir, neither one of us. 
Q. You were keeping a lookout straight ahead? 

A. ·Yes, sir. 
page 212 ~ Q. And you heard this car behind you 7 

A. Yes, sir. 
Q. Elmer was keeping a lookout too T 
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A. Yes, sir. 
Q. Straight ahead f · 
A. Yes, sir. · 
Q. And you didn't see any oil truck f 
A. No, sir, I don't remember seeing any 9i1 truck. 

Witness stood aside. 
page 213 ~ PAUL T. MERTEL, 

a witness introduced on behalf of the defendants, 
being first duly sworn, testified as follows : 

DIRECT EXAMINATION .. 

By Mr. Godwin:· 
Q·. What is yo~r name, age and occupationt 
A. My name is Paul Mertel. 
Q. Paul what? How do you spell it? 

.· -A~ M-e-r-t~e-1. I am 29 years old .. 
Q. And your occupation T 
A. Machinist's helper. 
Q. Machinist's helper? Mr. Mertel, did you go to the scene 

of an accident that happened up here on the King's Highway 
on July 27th, 1937, between a lumber truck and an oil truck! 

A. Yes, sir. 
Q. Where were you at the time the accident occurred? 
A. Well, I was, I would say, about as far as from here not 

quite to Middle Street from where it happened. 
Q. From where it happened Y 
A. Yes. sir. ,I was on the same road and I was up that far 

up from it. 
Q. Did you see the oil truck before the accident Y 

· A. Yes, sir. · 
Q. Well, now, will yon look at the jury here, 

1page 214 ~ sir, and tell them just what you know about this 
. · accident 7 From the time you :first observed the 
oil truck until it happened T 

I 

Mr. Bowles: If Your Honor please, how far away was itf 
The Court: Less than from here to the middle of the 

, street, he said. 
Mr. Bowles: When he first saw the oil truck Y 

A. When the accident happened. 
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The Court: That is what he said. 
Mr. ·Bowles: I didn't so understand it. 
The Court: Tell what you saw; just proceed. 

A. From the start to the-? 
Q. Yes, just tell the jury. 
A. I was walking from Powers' Hill to the south side of 

Truxton on the King's Highway coming into Portsmouth; 
it was raining, and I was walking on the shoulder of the road, 
off the highway; I didn't see this truck-I didn't Ree it until 
it was on top of me, and when it was, why, I jumped in the 
ditch to avoid being hit, because when he passed-

Q. What truck was that? 
A. That is the oil truck. Just as I jumped I noticed as best 

I could and his rear wheels of the trailer were off the road. 
So I got back on my feet again, slipped again; I kept no­
ticing him g·o a little ways, go off the concrete and come back 
on again; I don't know .;how long he kept that up. The last 

time I saw that truck, noticed the oil truck, he was 
page 215 ~ about-I woulcl say the rear wheels of the trailer 

on the right-hand side were at least three feet 
from the edge of the hig·hw·ay, concrete, in the middle of the 
road, and he was going at least between 45 and 50 miles an 
hour. He was really what I call g·oing to town. 

Mr. Bowles: If Your Honor plea.se, I object to this testi­
mony until we find out what I first asked, how far away this 
was from the point of the accidc·nt. If I am not mistaken 
.this man was half a milei away, or a. quarter of a mile away, 
around a curve, and that is what I tried to get at just a moment 
ago. And if so, I th.ink it is clearly inadmissible, highly 
prejudicial, and should not l1ave been offered. 

Q. Well, Mr. Mertel, when it :first passed by you-

Mr. Bowles: I object, if Your Honor please, until we first 
establish where he was. 

The Court: I have got to find out how close he was to the 
scene of the accident. 

Q. When you first saw the oil truck-I tllink he said it 
once, Your Honor-when you first saw the oil truck, and when 
it passed you, how far were you away from where the acci­
dent occurred down the road? 

..A • .You mean when the accident happened where was IY 
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The Court: The lumber truck-

page 216 ~ Q. When the accident occurred, did you see it f 
Could you see itY 

A. Yes, sir, I could see it. 
Q. How far were you from the-

. Bv the Court: 
~ Q. One minute. Did you see it Y 
A. No. I didn't see it happen. I saw the after-effects of 

it, when the two trucks stopped I saw what was there. I saw . 
a car come up behind the lumber truck, the log truck. I saw 
that. I was watching that at the ti,me. 

Q. All right, sir. Now, how far were you away from the 
place where the accident happened when tney all went to­
gether like ? 

A. About as far a.s from here to almost to Middle Street, 
up here, the next block street. · 

Q. Middle Street f 
A. Middle Street, and Court. 

Mr. Bowles: That is about four hundred feet. 
Mr. Godwin: I don't know where Middle Street is, Your 

Honor. 
Mr. Gilman: The next block. 
Mr. Godwin: It is one block? He was one block awav. 
Mr. Gilman: It is more than a block from here. · 

By,Mr. Godwin: . . 
· Q. Put in yards, how far would you say it was Y 

page 217 ~ A. About 125 yards. 
Q. About how far? 

A~ About 125 yards. 
Q. About 125 yards, and was the road straight from where 

you were to where the accident oecurred Y 
~- Yes, sir . 

. -~. Or notY 
.A.. Yes, sir, it was straight. 
Q. Now. you say the oil truck passed you and you fell down 

gettin~ out of the way of it? 
A. Jumped out of the way of it, yes, sir. 

_ Q. Was anybody with youT 
.A. Yes. there was a bov with me. 
Q. Was he on the inside or the outside Y 
A. He was near the ditch. 
I 
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Q. He was near the ·dite.b T You say after it passed you it 
went on down the road, and then you said you saw a passen­
ger car. What did the passenger car do 7 

A. To the best of my knowledge I saw that car cut from 
behind the log truck. I saw that, but how it got back and 
got in the hig·l1way I don't know. 

Q. You don't know? 
.A. To the best of my recollection he must have went around 

to the right of that oil truck and come back down that way 
and went around his left instead of his right. 

page 218 } Q. Went to the oil truck's left f 
A. No, oil truck's right. 

Q. Do you know which way he went? 
A. What? 
·Q. Did you see him, which way he came through Y 
A.. I didn't see him come through but I saw him· go there. 
Q. You didn't see him come through? 
A. No, but I saw him go through there. 
Q. You say you estimate the oil truck waB running about 

what speed at that time Y 
A. Between 45 and 50, because I told this boy, made the re-

mark, I said-

Mr. Bowles: I object to it, if Your Honor please. 
The Court: Objection sustained. 
Mr. Williams: Part of the res gestae, Your Honor. 
The Court: I sustain the objection. Whatever he knows 

he can testify to. · · . . . 

Q'. .And a.fter you fell down in getting out of the way of it, 
did you notice it any more Y Did you watch it when it went 
on down the road 7 

A. Yes, sir, I watched it. 
Q. And you said that the last time that you noticed it, that 

it was about how far, the right rear wheel was about· how 
far from the edge of the concrete f 

A. About between two and a half and three feet. 
page 219 ~ Q·. It was 7 

A. Yes, sir. That is, the trailer wheels. 
Q. Going down the highway! 
A. Yes~ sir. 
Q. You have been summoned here today by the defense, 

have you not? 
A. Yes, sir. 



165 Supreme Court of :Appeals of Virginia. 

Paul f. Mertel. 

CROSS EXAMINATION. 

By Mr. Bowles: 
. Your name is Mertel f 
. Yes, sir . 
. Paul T. MerteU 
. Yes, sir . 
. Yon live at 1500 Laurel Avenuef 
. No, sir. 

(Q. Yon did live there on July 29th, 1937, didn't you f 
A. Yes, sir. 
Q·. In Portsmouth, Virginia f 
A. Yes, sir. 
Q. Now, where did you work? 
A. I was working in Powers Inn on the over pass, that 

new toll road over to N orf olI{. 
~- Yon had just come across the railroad track, badn 't 

ych1f 

t. No, sir, I had passed that track. 
Q. Yon had just come across it, I said Y 

pale 220 ~ A. No, sir. I didn't come across it. I was al­
ready past it. 

1 •• If yon came past it you c.ame across it, didn 'l you Y 
A. Yon said I just came across it. I had not. I was al-

rea:dy across it. 
Q. Did you not cross the railroad track walking alongf 
A. Yes, sir. 

!. There is a curve there, and about two-tenths of a mile 
the e is another curve there, and then a bout two-tenths of a 
mi there is another curve there Y 

-4,. There is only two curves in that road. 
Q. Three of them, aren't there Y 
A. Two. 
Q. Two and a little one Y 
A. I know of two curves. 
Q·. Are you sure? 
Q. And you can't show it. 
Q. Do you walk it often T 
A. I haven't walked it often, but I drove it four years right 

steady. 
Q. Where did you come from Y 
A. New .York City. 
Q. What? 
A. New York City. Ex-Navy man. 
Q. Now, you got down to this curve, had you T 
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A. I passed two curves. 
· Q. You hadn't passed the third one f . i 

page 221 ~ A. I don't know; it is two curves in that road 
that I can tell you anything about. 

Q. Mr. Mertel, do you know Mr. Mercer? 
A. Mr. who? · 
Q. Mr. Mercer. 
A. No, sir. 
Q'. Dfdn't a man with dark hair, rather slight and rather 

short, come to see you just two days after this accident hapr 
pened? · 

A. No, sir, not as I know of. . 
Q. Didn't anybody come to see you 7 Your name is Paul T. 

Mertel, isn't it 7 
A. Yes, sir. 
Q. You lived at 1500 Laurel Avenue at that time, didn '~ 

you? 
A. Yes. 
Q. On July 29th did you make a statement and talk about 

the facts of this accident? 
A. Not that I know of. 
Q. You don't remember that T Didn't you give him a state-

ment about it, and didn't you sign it? 

Mr. Williams : May it please the Court­
Mr. Bowles: I_ am not g·oing to offer it. 

A. Not that I know of, no, sir. 

Mr. Williams: I ask the Court to instruct the jurv to dis-
regard the remark of counsel and the question. · .. 

Mr. Bowles : I am not going to introduce the 
page 222 ~ statement, Your Honor. 

Mr. ·wmiams: "'\Vhat is the difference?· 
The Court: I think tJie reference to the statement is im­

material and improper. The further examination with refer­
ence to the witness Taylor was with reference to the oral state­
ments he had made to other people. 

Note : The jury retirP.d from the courtroom. After. ex­
tended argument and dir:.cussion between the Court and coun­
sel the Court adjourned until the next day at 10 :00 A. M. 

Mr. Godwin: I wish t.o introduce in evidence a picture of 
the truck of W. G. Saunders marked ''Defendants' Exhibit 
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F ", a.nd I wish also to introduce in evidence a picture of the 
E. B. Matlack truck marked "Defendants' Exhibit G." 

Note: Photog·raphs in question so marked and _filed. 

June 24, 1939. 10 :00 A. M. 

Note: After additional argument out of the presence of 
the jury, the witness, P. T. Mertel resumed the stand before 
the jury. 

page 223 ~ 10:00 A. :M:., June 24, 1939. 

Note: After extended argument of counsel as to admis­
sibility of testimony in contradiction of prior written state­
ments, the Court ruled as follows: 

The Court: My final conclusion is tliat the statute pro­
hibits doing indirectly what it prohibits doing directly, and 
I will so rule in this record. That means, according to my 
interpretation of it, that witnesses may not be permitted to 
testify in contradiction of the witness on the stand as to 
statements made on the occasion of the reduction of these 
statements to writing, signed by the witness. 

Mr. Bowles: I note an exception. If .Your Honor please, 
we woulcl like to get this contradiction into the record, of 
course, which I assume Your Honor will permit, out of the 
presence of the jury. 

The ,Court: Yes. 
Mr. Bowles: In order to do that I think we must-Now, 

will Your Honor permit a question of the witness now under 
cross examination, did he make such a statement at such and 
such a time! Because he mav admit it. 

The Court: I will permit that with the jury out, cer­
tainly. 

page 224 ~ Mr. Bowles: I mean with the jury present. It 
would Reem to me that I should be permitted to 

ask the question, Diel you on such and such an occasion make 
such a statement! Now, then, if be admits it, I have a right 
to that before the jury. On the rontrary, if l1e denim:t it, then 
I am not permitted to contradict it. 

The Court: You could see what he says, and if ·he admits 
it-

Mr. \Villiams: My friend is trying to do indirectly what 
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the Court has ruled he -would not be permitted to do directly.. 
Mr. Bowles: No, that is not my purpose. There may be 

some guilty conscience that makes you feel that way, sir. 
All that I want is to get my record clear, sir. 

Note~ At this point P. T .. Mertel resumed the witness 
stand. 

pag·e 225 } Jury out. 

PAUL T. MERTEL, 
a witness previously introduced on behalf of the defendants, 
11pon being recalled, testified further as follows: 

By Mr. Bowles: 
Q. Mr. Mertel. 
A. Yes, sir. 

CROSS EXAMINATION. 

Q. Did you ever see that gentleman before? 
A. I don't recognize either one of them. 
Q. Did you ever see them before? 
A. I don't believe I ever saw them before. I saw them 

outside this morning. 
Q. Did you ever see them before this ~orning? 
A. Not that I know of, no, sir. Neither one of them. 
Q. Do you know a boy named Julian Moore Y 
A. No, sir. 
Q. Who was the man tha.t was walking with you tha.t day? 
A. Some boy, I didn't even know him. 
Q. You never saw him before nor since Y 
A. No, sir. 
Q. Did you not state to these two gentlemen on July 29th, 

when they came to see you about this accident, one of them 
being Mr. l\fa.rshall J\fercer of Richmond and the o!her being 

:M:r. Massey T. Holden of Richmond-did you not 
page 226 }- state to them that you had just shortly crossed 

this railroad track and that the oil truck passed 
you and went out of your sig·ht around a curve? · 

A. I don't think so. 
Q. You don't think so? 
.A. I didn't see them men that day you are talking about. 
Q. Didn't you make that statement to thef;e two men, that 

the oil truck passed you and went out of sight around a curveY 
. A. I don't think so9 
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Q .. You don't think so °l 

· -Mr. Bowles: Now, if Your Honor please, at that point, that 
answer, it seems to me, I am entitled to to have befor.e the 
jury. He doesri 't think so. 

Mr. Godwin: May I ask for the purpose of the record who 
is Mr. Marshall Mercer and who is this other gentleman t 
I can't remember the name-

Mr. Bowles: Mr. Marshall Mercer was 'investigating for 
the workmen's compensation carrier, the Indemnity Insur~ 
ance · Company of North America, which carried the work­
men's compensation insurance on Matlack,. which was claimed 
by reason of this man's death, Hall, Erwin H., an employee 
of E. B. Matlack. 

Mr. Godwin: Who is the other fellow? 
Mr. Bowles: If you wm give me a chance-Mr. Massey 

Holden is an employee of the Nichols Company, 
page 227 } a private investigating company. · 

Mr. Godwin: Who was he investigating forf 
Mr. Bowles: I do not think tha.t this record should be 

required to show that any further. That is a question which 
cou]d not possibly be aske·d before this jury. 

The Court: I do not think the statement the witness has 
just made ought to go before the jury. 

Mr. Bowfos: I note an exce-ption. 
The Court: In· order to preserve your ~xception on the 

record, do you want to offer either of these gentlemen 'as 
witnessesf 

Note : Here followed discussion, after which the jury re-_ 
· turned to the courtroom. 

The Court: Gentlemen of the jury, the Court sustains the 
objection made to the last question asked when you were pres­
ent in the courtroom. Proceed. 

Mr. Williams: As Your Honor sustains the objection, 
would you tell the jury to disregard the last question Y 

The Court: They should disregard any implication. The 
record doesn't show anv answer-

Mr. Williams: But ·disregard the question, because the 
question wa.s in the form of a statement by counsel. 

The Court: I think that is correct. I so in­
page 228 } struct the jury. 

By Mr. Bowles: 
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Q. Where were you coming from at the time that you have 
just testified? 

A. Powers Hill. 
Q. Where weie you working 7 
A. Driving a truck out there on the new road going to N Qf-

folk. 
Q. Where was your truck at night f 
A. Powers Hill. 
Q. Had you knocked off from work or what! 
A. Yes, sir, on account of the rain. 
Q. What time wa.s it you were walking along th~re 7 
A. I don't know; in the afternoon some time. 
Q. About two-thirty? 
A. I couldn't say. I didll 't have no watch with me. 
Q. What clay was it? 
A. It was a week day, but I couldn't tell you wha,t d&y it 

was. 
Q. What month was it f 
A. I don't know that, either. 
Q. What year was it Y 
A. 1937. 
Q. Now, you had come across the railroad track? 

A. Yes, sir. 
page 229 ~ Q. And you had gone how far Y 

A. Around two curves. 
Q. Gone a.round two curves T 
A. Yes, sir. 
Q. And you said that you were away from the place­
A. Wba.t was that. Y 
Q. You said on questions by one of these gentlemen here 

that you were away from th~ scene of this accident the dis­
tance from here~a distance of about from here to-.-,.what was 
it, what street? 

A. Middle Street. 
Q. Middle Street. How far would that be, about 400 feet? 
A. From here to Middle Street, about 600 feet. 
Q. About 600 feet. Now, after th~ crash occurred, you 

went up to the crash Y 
A. Yes, sir. 
Q. When you got there this man had been taken out of tbe 

cab, had he not? 
A. Yes, sir. 
Q. He had been. Had the drivers of the lmnbe:r truok been 
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gotten out. of their truck Y 
A. They were out, sitting down. 
Q·. Did you run up to the scene of the accident Y 

A. I walked fast. I didn't run. I walked fast. 
page 230 ~ Q. Now, you saw this acctdent was occurring, 

but you couldn't see anything about what was oc-
curring; isn't that true 7 · 

A. What do you mean by thaU 
Q. -You didn't see how if happened Y 
A. No, sir, I didn't see how it happened at all. 
Q. Did you see the lumber truck skid a.cross the road? 
A. I told you everything I saw was that green car. That 

is all I saw. 
Q. When the green car was coming towards you­
.A. Yes, sir. 
Q. -you saw that an accident had occurred beyond that? · 
A. I didn't see it. 
Q. You didn't see the accident Y 

. A. No, sir. 
Q. I thought you testified the other day that you did see it. 
A. No, sir, No, sir, I didn't see it. 
Q. It didn't happen in your sight, then? 
A. I was watching the g-reen car. 
Q'. You were wa tc.hing the green car Y 
A. That is what I said vesterdav. 

. Q. I didn't understand .. you. You didn't see the accident, 
· though you were looking right at it t 

A. I can tell vou in my own words what I actuallv saw. 
Q·. I would lii~e for yo11 to tell me whether or nof you saw 

the accident first. 
page 231 ~ A. No, sir, I didn't see the accident happen at 

all. 
Q. You were looking right in the direction of it T 
A. Well, I was looking right over there, but I didn't see it 

happen. I had my eye on the green car coming up the road. 
Q. You kept your eyes on the green car and the green car 

passed you? 
A. Yes, and turned around and watched it. 
Q. Diel yon get his number? 
A. No, sir. It was right much dust bnck there, and it was 

raining, drizzling. 
Q. You saw the name on the oil truck as it went by? 
A. No, sir, I didn't see the name on the oil truck as it went 

by. . 
Q. Did the boy with you see it? 
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A. No, sir. 
Q. Didn't the boy with yon tell yon-? 

Mr. Williams! I object to that, Your Honor, what some­
body else may have told him. 

The Court: Objection sustained. 
Mr. Bowles: I think if Your Honor would hear the rest 

of my question the Court might not sustain the objection. I 
was interrupted in the middle of it. 

Mr. Williams: Your Honor, I understand Mr. Bowles to 
have started off in a manner which I thought it 

. page 232 } was proper to interrupt in the middle of it. It 
does not make any difference what somebody told 

this gentleman. It is not evidence in this case, because it is 
bound to be hearsay. . 

The Court: It would be of the fact, what he said, if it re­
sulted in his taking some action. 

Mr. Williams: This witness was asked whether or not he 
saw this name on the truck, and he said No. Now, the ques­
tion that immediately follows, I think is entirely irrelevant to 
that situation. 

The Court: State the question, then. Complete the ques­
tion. 

Bv Mr. Bowles: 
·Q·. Didn't the boy with yon tell yon, as the truck went by, 

what the name was on the truck? 

Mr. Williams: I object to that, Your~ Honor, and ask the 
Court to instruct the jury to disregard it. 

The Court: Objection sustained, and the jury so instructed . 
. Mr. Bowles: I note· an, exception. 

Q. Now, why were you watching the green car? 
A. I don't know. I was just watching· it, that is all. 
Q·. Well, you sa:w the lumber truck on the road T 
.A. I saw a truck. That is all I saw. I didn't know whether 

it was a lumber truck or not. 
Q. You saw two trucks 7 

page 233 ~ A. I saw one coming- towards me and the other 
one going past me. .... 

Q . .And you were 600 feet away? 
.A. I can't see-a truck 600 feet away, in the rain, witp 

lumber in back, a big cab in front-
Q. Was there· lumber in the back of it? 
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A. Well. when I got up there and saw it, after- the thing 
happened. 

Q. How much·lnmber was- in tJ1e trnck°l 
A. I would say the ltJmber tn,ck was. loaded. 
Q. Yon would say the lumber tru~k was loaded V What ltlnil 

of lumber did it have on it? 
A. Green pine. 
Q. Green pine f 
A. It looked to me ; I don't know-green pine~I don "t know 

what it was. · 
· · Q. · 1\.r~ you StJre it was green f 

A. H w~s green. 
Q. That is all. Thank yon. 

RE-DIRECT EXAMINATION. 

By Mr. Godwin : 
Q. Mr. Mertel, have yon ~ny interest in this c~se one way 

pr the other f 
· · .A. No, sir. 
nage 234 ~ Q. Do you know any of the p~rties or not f 

A.. I knew her husband, I ciidn 't know his name 
f.)F where he lived, anything ~bout him, but I passed him on 
the highway on the truck, but I didn't Imow it was him, th9ugh, 
that got killed. 

Witness &tood asiile .. 

The Court : Do yon want to preserve anything further in 
the record on my rulings f 

Mr. Bowles : I think I should, sir. 
Th~ Court: Out of the presence of the jury, for the pur-

pose of preserving exceptions heretof or~. :ml!,de~ . 

Note : .J q.ry r.etires from tlie courtroom. 

page 235 ~ MARSHALL P. MERCER, 
a witness h1troduced on behalf of the plaintiff, 

being first duly sworn, testified as follows: 

DlREC'f.. E~AMJNATIO:N. 

By Mr. Bowles: 
Q. You are lvfr. Marshldl P, Meroert 
.ft.. fl1b&t fa rig~ht, sir. 
Q. I believe you are at this time connected with the George 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 171 

Marshall P. Mercer. 

R. Mercer Company, rug cleaning business, in Richmond T 
1 A. That is my business at this time. 

Q. In July of 1937 you were the Claim Representative or 
Manager of the Claim Office of the Indemnity Insurance Com~ 
pany of North America in Richmond, I believe T 

A. That is right, sir. 
Q. I believe you investigated this accident that we are dis­

cussing here on behalf of that Company -and in its interest 
because of its connection with it as having the workmen's 
compensation insurance on E. B. Matlack, who was the em­
ployer of the decedent here, ·Erwin Hall; is that correct 7 

A. That is right. That is correct, sir. 
Q. Did yon go to Portsmouth-

Mr. Williams: Your Honor, that is all over our objec~ 
tion. · 

Mr. Bowles : I understand, simply for the purpose-
The Court : For the purpose of preserving exceptions here­

tofore made, a.nd · this is what he offers to prove 
page 236 ~ under it .. 

Mr. Bowles: I am fully cognizant of the fact, 
sir, I am asking some leading questions. I do it for the pur­
pose of hurrying along. If there is no qbjection. to it I would 
like to do so for the-

The Court: Go ahead. 

Q'. I believe you went to Portsmouth and that vicinity on 
July 29th for the purpose of making an investigation Y 

A. Yes, I did. I came down on the morning of the 29th of 
July, 1937. 

Q. That was two days after the accident occurred Y 
A. Yes. The accident occurred on July 27, 1937. 
Q. Now, you have seen this witness, Paul Mertel T 
A . .Yes, sir. I have seen him, been in his home. 
Q. Did you interview him on the 29th T 
A. Yes. sir, I did. 
Q. Where? 
A. At his home in Portsmouth, Virginia. 
Q. In Portsmouth. I want to ask you, sir, whether or not 

this man Mertel fixed the time of this accident at about two­
thirty? 

A. Yes, he did. 
Q. Do you have any doubt about it Y 
A.. No, it was no doubt about it; having got off from work. 

. Q. I ask you this question: Whether or not 
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page 237 ~ that man told you that he had gone over the rail-
road track when this oil truck pa.ssed, and that 

prior to the accident the oil truck passed out of his view 
around a curve, and then he later came upon the fact that an 
accident had happened? 

A. It was entirely out of his view when the accident oc­
eurred. He did not see the accident. He was very positive 
as to that. 

Mr. Williams: Wait just a minute. There isn't anything 
contradictory about that. The witness said on the stand he 
didn't see it. 

The Court: On the stand he said he was in range of vision 
of the accident. 

A. I say he said he didn't-

Mr. Williams: I didn't understand that gentleman to-

. A. He was around the curve and he couldn't see the acci­
dent. 

' . ~he Court : He does contradict him as to the range of 
VlSlOn. 

Q. Did he or not tell you that the truck had gone around 
!a curve and passed out of his view before the accident hap-
pened¥ · 
; A. He did. 

Q·. Did he or not tell you that the name on the truck, E. 
Brook Matlack, Richmond, Virginia, was observed by him and 
the boy that was with him, and that the boy remarked upon 

it as it passed 1 
page 238 ~ A. He did. He recognized it. 

CROSS EXAl\ITNATION. 

Bv Mr. Williams: 
"'Q. You are testifying from your independent recollection 

of that conversation, or have you examined some written 
statement recentlv? 

A. I recollect a good portion of it, sir, the major features. 
Q. Have you examined any written statement taken at that 

time recently? 
A.. I have, sir, this morning. 
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· Q. When! This morning! 
A. This morning. 
Q. Did you take iU 
A. I wrote the statement out myself, sir. 
Q. In your own handwriting? 
A. That is right, sir .. 
Q. Did he sign iU 

Mr. Bowles: I object to that on this theory, that Your 
Honor has ruled; this is all for the purpose-

Mr. Willia.ms: I understand, sir, but I must be consistent. 
The Courb I will let it go inte,; the record. 

Q. There was somebody with you, was there notf 
A. That is right. sir. 
Q. And he was also maldng an investigation for some com­

pany? 
page 239 } A. I understand he was. 

Q·. Mr. l\f.ercer, did I understand you to say that 
you recollected this independently of the statemenU The 
question I asked you-Y 

A. I say I remember the facts very clearly as to what he 
had to say. I sat in the living room of the home that he lives 
in. I called at bis home and was in there when shortly after­
wards another investigator, Mr. Holden, came in. I°had no 
idea he was whatever interested in the case. 

Q. You didn't go there together, then 7 
A. We did not. I was alreadv there. I had no idea that 

Mr. Holden knew anything about the case whatsoever . 
. Q. Well, now, do you have an independent recollection, in­

dependent of this written statement, of this interview be­
tween yourself and Mr. Mertel? 

A. Yes. sir. I recollect it very clearly. 
Q. Independently of the written statement Y 
A. Absolutely. 
Q. Do you recall his telling you that that first truck was 

gone out of his view around a cnrveY 
A. He certainly did. 
Q. And the other questions that I have asked yon Y 
A. He certainly dicl, yes, sir. 
Q. Why did you examine the written statement this morn­

ing? 
A. Why7 

Q. Yes. 
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page 240 ~- A. Just to refresh my memory on some of it .. 
Q. That is all. 

A. It brings to mind all of the facts. that transpired. 
Q. That is all .. 

- Witness. stood aside. 

Mr. Bowles: I will be very glad to stipulate that Mr. 
Holden will testify the same thing, if you want to shorten up 
the time. 

Mr. Williams: It is all right with me. 

page 241} MASSEY T. HOLDEN, 
a witness. introduced on beh~1..lf of the plaintiff, 

being first duly sworn, testified as follows: 

DIRECT EXAMINATION .. 

By Mr. Bowles-~ · 
. Q. Mr. Holden, you are Mr. Mass~y T. Holden! 
· A. Yes, ·sir. 

-Q. You live in Richmond Y 
A. Yes, sir. 

. Q. By whom are you employed f 
.A. Nichols Company. 
Q. That is a company that makes independent investiga-

. tions for various and sundry insurance companies and others T 
A.· Yes, sir. 
Q. Did. you undertake to investigate this case f 
.A.. Yes, sir, I did. 

· Q. Did yon interview Mr. Paul iM ertel, who is the gentle­
man that just testified on this witness stand f 

A. Mr. Mercer, who just testified, was commencing to inter­
view him, had just evidently· just gotten to his home, just 
started talking to him, when I got there, and I talked to him 
also, yes, sir. · 
· Q. Was that on the 29th of July, 1937f 

A. Is it all right for me to ask a question: Mr. 
page 2~2. r- Bowles, or am I supposed to go ahead and-

Q. Answer as far as you can. If you do not 
understand the question-

- A. What I -was going to ask yon, I don't remember that 
particular question, the answer to this question, from my own 
memory, the day, but I do remember the, occasion. Now, I 
know the date was the 29th, because it was written dow~. 

. -1 

i 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 179 

Massey T. Holden. 

Q·. You know that because of the written statement which 
Mr. Mercer took, and you have refreshed your memory from 
that; is that what you mean Y 

A. Well, I remember a great deal of what happened without 
refreshing my memory, Mr. Bowles, from that. I wish I 
hadn't even seen the statement. this morning. 

Q. ·You didn't take a statemenU 
A. No, sir,. I did not. 
Q. You were present when it was taken T 
A . .Yes, sir, I was present when it ·was taken. 
Q. Mr. Holden, can you tell me whether or not, independ­

ently of the written statement that Mr. Mercer took, whether 
or not at the time of your conversation with this man Mertel, 
whether he stated that the accident was in his view, that the 
accident occurred in his view t 

A. He stated the truck had already gone around a curve 
and that he could not see the accident, or did not see it, or 

words to that effect. If you are familiar with the 
page 243 ~ location up there you know it is impossible to see 

the accident around that curve. There is bushes 
and houses and things there. 

Q. Where did he place himself? 
A. He gave the statement that he had just passed over the· 

railroad track. The ma.n with hi.m said he hadn't even passed 
over the railroad track. 

Mr. Williams: Your Honor, of course that would not be 
admfssible under any-

Q. Did he say what time it had occurred 7 
· A. I don't remember tl1at independently. It was in .the 

afternoon, I remember that. 
Q. Refreshing your memory from the statement, do you 

know what time he said 7 
A. Two-thirty, I believe he said. About that time. 
Q. Now, did he say whether or not the name of the Mat­

l~ck truck was identified by himself and the boy as it passed 
h1mf 

A. Yes, sir. He stated that Mr. Moore, who was with him, 
remarked about the name Matlack on the truck. 
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;· .. CROSS EXAMINATION. 

By Mr. Williams: 
Q. What did you say a minute ago when you said you 

wanted to ask some question, and then I understood you to 
say something about not having any independent recollection 7 

A. Well, '\\rhat I was getting at was this. I 
page 244 ~ would have first been called to have testified as 

to what I remembered independent of any state­
mP-nt written down. 

Q. You said you had no independent recollection as to 
some question, didn't you? 
: A.' That was about the date, sir. I didn't remember on 
my own·what date it was. 
· Q. What company were you representing? 

Mr. Bowles: I object to that, sir. 
Mr. Williams: Why? 
Mr. Bowles: If you mean by what insurance company. 

Representing th~ Nichols Company. 

Q. Well. what wai;; the interest of the Nichols --Company in 
this case that caused you to go there and investigate it Y 

A. Well, the case was assigned to me for investigation by 
.Mr. Ryan. 

Q. You don't know who. employed your company to inves-
tigate this case? 

A. Yes, sir, I know the name of the company. 
Q. All right, who was it? 

Mr. Bowles: I don't th.ink this is proper to go into the 
record, sir. 

Mr. Williams: The jury is not here, Mr. Bowles. 
Mr. Bowles: I understand that. · 
The Court: What is the objection, Mr. Bowles Y 

Mr. BowleR: Well, I think, sir, that this is the 
page 245 ~- objection. Several times during the course of 
· this trial our friends over here have brought out 
with several witnesses that ins:urance question, that an insur­
ance man came to see them. Now, it seems to me that under 
those circumstances, or even for the Court or the Court of 
Anneals, it. sl10uld not be necessary. I do not see what par­
ti<>ula r relevancy that matter has, or that H is proper to go 
_ into this record. A 11 they want now is the name of .t.11e in-
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snrance carrier. That is what they want to know, and at 
the appropriate time, if it becomes necessary, I will tell them, 
sir. 

The Court: I do not see any reason-<why the witnes.s should 
not say what his connection with it is._ . · 

Mr. Bowles: He has already done that. _ . 
The Court : He says he is employed by a detective agency 

or some investigating company. It is perfectly obvious that 
there is a client or beneficial party in it, and that the Niehols 
Company is merely the instrumentality or agency through 
which some beneficial party has ~ought this information. I 
will overrule the objection. 

Q. Answer the question, please. 

page 246 } Mr. Bowles: I note the exception. 

A. Keystone. 
Q. What? 
A. Keystone. 
Q. Keystone whaU 
A. .AR a matter of fact I don't know the whole name of the 

insuranCP. company. Keystone Casualty Company, I believe. 
I mav lmve handled one case- · · 

0. ·non 't get excited. · 
A. I am not. excited, no. sir. 

Mr. Bowles: I want to make an exception to my friend's 
comments in the record now. 

Q. Give me, as near as you ~an, please, sir, the n~m~ ·of the 
insurance company. . . 

· Mr. Bowles: He has clone that. I object to that question. 

Q. Give me as near aR you can the name of the insurance 
company which yon were investigating· this case for. 

Mr. Bowles: I object to that as repetition. He has done 
it. 

The Court: ·The objection is overruled, and exception 
notea. Let us get along. . Give us_ the naµie, anc;l let us get 
along. w·c have a lo~g way to go. 
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A. Yon want me to give a further answer! 

By the Court: 
Q. Just state the name of this company as near 

page 247 ~ as you can tell it from your know ledge of the 
name of the company. 

A. Judge, I am thinking right now. I may be able to give 
you the exact name, but I am not positive. You understand 
I do this work for a number of different companies, and some 
of them I very rarely ever look a.t the name of the company. 

Mr. Bowles: Just give it as near as you can, Mr. Holden. 
Keystone something T 

A. AU right. As near as I can get to it would he the Key­
stone- You see, we carry these records under the name 
of the owner of the truck and not under the name of the in­
surance carrier. 

By Mr. Williams: 
Q. Yes. Some more. Let us have it as nea.r as yon can, 

please. 
A. Keystone Club Casualty Company, is about as near as 

I can come to it. 
Q. Your independent recollection of that isn't as good as 

a written statement T 
A. Oh, I don't remember the names of a number of the 

companies I do work for. 

Witness stood aside. 

page 248 } Mr. Bowles: If Your Honor please, without 
waiving our position previously taken and excep­

tions taken with respect to these two cross-c.Jaims, at this 
stage of the trial l wish to move the Court to strike the evi­
dence on the cross-claims that these defendants have put in, 
cross-claims, coming as plaintiffs against the defendant, on 
the grounds previously stated with respect to lack of mutual­
ity and the impropriety of thiA proceeding and in addition 
thereto on the ground that the evidence in tl1is case on the 
part of those plaintiffs in the cross-claims is such that the 
defendant Saunders and the defendant Smith-I don't know 
what to refer to him as; just Smitl1, sir, because he is not a 
defendant; we haven't got him here, cannot recover-with 
respect to Saunders, that he ha.s not estabfo,hed negligence 
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on the part of the plaintiff's decedent, and in the alternative, 
in any event he was guilty of negligence which would bar him 
from recovery, and in the alternative, without admitting neg­
ligence of the plaintiff's decedent, on account of the contribu­
tory negligence of Smith, whose testimony shows that he 
never saw anything. 

The Court: The motions_ are overruled, it being a jury 
question. 

Mr. Bowles: I note an exception. 
The Court: All right. Exception noted. Let 

page 249 }- us take the plaintiff's instructions first. 

(Thereupon counsel for the plaintiff offered instructions let­
tered A to D, inclusive, E-1, F to I, inclusive, K, K-1, K-2, and 
L to N, inclusive, which were granted by the Court with cer­
tain amendments, as hereinafter appears; and the defendant 
offered instructions numbered 1 to 3, inclusive, 3-A, and 4 to 
13, inclusive, whicl1 were granted, the ,Court ·amending cer­
tain of said instructions, as hereinafter appears; and the de..:. 
fendant offered ah;o im~tructions 5-D arid 15, which were re­
fused by the Court. 1\. copy- of all of said instructions as 
originally tendered by the parties and as amended and granted 
and/or refused appea.rs at page 397," et seq., of this tran­
script. 

The objections of the parties to said instructions, the ac~ 
tion of the Court with respect t.hereto, and the exceptions 
of the parties a.ppear at the following pages 250-391.) 

page 250 ~ Mr. Williams: Your Honor, Instruction A for 
the plaintiff, we object to on the ground that. as 

we see this case, violations of the statutes are not negligence· 
as a matter of law if in emergency. In other words, the stat­
utes were not designed for the purpose of making a. person 
liable for negligence or liable fo damage suits unless~thc 
statute is designed to prevent the act whicl1 occurs. Now, 
the whole case here, as I see it, there is no ~vidence of any 
negligence on the part of ·w. G. Saunders' truck prior, until 
the time this emerg·ency was created, and the only possible 
neglig·ence that the operator of the W. G. -Saunders truck 
could be guilty of would be in ta.king· a course which an or­
dinarily prudent man would not have taken under those cir­
cumstances. vVe submit that the statutes in regard to op­
erating. so as to avoid injuries to persons, having the truck 
and trailer under reasonably proper control, to keep and main. 
tain a proper lookout, have no application to .the facts in this 
particular case. The statutes must be construed reasonably. 
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For instance, if a truck ·breaks down on the road so it can­
not be moved-

The Court: You are now advocating the Howell v. Jones 
case. 

Mr. Williams : I do not know the specific case. 
page 251 ~ The Court: That is a case where they let a 

man turn over to the left of the center of the road, 
construing and reviewing Standard Oil v. Roberts, which lays 
down the doctrine that no violation of an ordinance or statute 
would overthrow the neglig·ence that brought on an emer­
gency, the doctrine in Howell v. Jones. 
· Mr. Williams: .Yes, sir, there are any number of cases 
on that point. For instance, here is Waterman on Automo­
biles. It is perfectly well settled law that a driver, the driver 
of each of the meeting vehicles may assume a driver will use 
the right half of the hig·hway, and a driver will not be held 
for contributory negligence when he turns to the left-hand 
side instead of the right to avoid a collision with an automo­
bile approaching in t.he opposite direction driving· on tho 
wrong side of the highway, if be had reasonable ground to 
believe that to do so was the only way to avoid a collision, 
but will be held g:uilty of contributory neglig·ence if a reason­
able man under like circumstances would not have honestly 
believed that a collision was imminent. In other words, it 
is simply confusing to the jury to stick in all the various stat­
utes. There is no evidence of speed prior to the accident, and 
no evidence of speed after the accicknt, no evidence that care 
and caution was not used: there is 110 evidence that it was 
not under reasonable confrol prior to the emergency. There 

is no evidencP that no proper lookout ,vas he­
page 252 ~ ing kept. On each one of those things there is not 

a. bit. of evidence in this record in regard to them. 
Now, to g:et our view before the Court, I notice in going 

over these instructions that in No. 5 or 6, I think, there is an 
allegation or statement in regard to the defective brakes 
claimed, or improperly adjusted brakes; and we submit that 
under the facts· in tl1is case there is no proof in this record of 
anv improper brakes on this trailer and truck. It i~ true, 
as I recall the evidence, that they testified that some trucks 
are equipped with a device whereby when tlwy are traveling 
light you turn a thing, and the brakes are one tlling, and when 
you are travelin~; heavy you can turn the thing, and tl1e brakes 
either go on lmrder or not. In this eaRe it is not. shown that 
this truck was equipped, and in addition to that, it is not 
shown tliat this truck, if it was equipped with such device, 
was improperly adjusted at the time of this accident. It 
is true that the chivcn· stated that he did not do anything 
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about having the brakes changed when he was traveling with 
a light load or heavy load; but it is equally consistent · with 
this evidence for the jury to say that it was improperly a·d­
justed, if that be so, for him to carry a heavy load, and it was 
properly adjusted when it was light. So it is simplv a case 
of speculation, and there is no evidence here by which, we 
submit, that question can be submitted to the jury. That is 

about all I have to Aay about that No. 1. 
page 253 ~ Mr. Bowles: If Your Honor please, the grounds 

stated by Mr. Williams assume that there was a.n 
emergency as a matter of law, and his argument was predi­
cated upon that assumption. That is perhaps-I think that 
i~ decidedly for the jury to determine. It is our position that 
there is no emergency here of which this defendant can take 
advantage, because that emergency was not created without 
fault on his part, and these very things go into determining 
whether an emergency was or was not created without fault 
on his part .. He had a mirror out on the side, had a mirror 
up in his front, but he did not ·see this car that was passing 
him that he claims created this emergency until the car was 
up beside him and getting ready to pass. We have the car 
ri~·ht beside him, but he didn't see it. Is that not a failure 
t.o keep a proper lookout? Our co·urt has said many times 
t.hat lookout is not necessarily straig·ht ahead. The lookout 
i~ on the roan. It ·is for the jury to determine just what look­
out he should have kept to the sicle or ·rear. We are not 
claiming· lrnre that it was negligence as' a matter of law. They 
were duties which this man has under emergency or other­
wise. Now, whether he observed those rules should be sub-
mitted· to the jnry. · · · 

ThP. Court: The one lwre that concerns me is 
pag·e 254 } No. 6: '' To drive l1is lumber truck and trailer to 

the rig·ht of the cente1· of the highway.'' 
l\fr. Rowles: That was his duty, sir. 
The Court: Yes. but certain evidence shows an alleged 

cmergencv. It certainly oug-ht to carry to the jury the ques­
tion wl1ether iu turning, in not keeping· to his right, he was 
not in some emergency. But this instruction tells them ar­
bitrarily as a matter of law it wa8 his duty to stay to the 
ri~·ht of the center, irrespeetive of that. 

Mr. Bowlc8: I t.hhfk Your Honor l1as something t]1ere. 
I see wlrnt your point is, sir, but I think that that is taken 
care of in other instructions here too. 

The Court: I am concerned with having this arbitrary 
stafoment put in this first one. 

Mr. B°'vles :. I see, sir. 
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The Court: I think there is sufficient evidence to justify 
1 to 5, Mr.· Williams, but I think No. 6 ought to come out. I 
think it is covered in other instructions. 

Mr. Williams: Your Honor, I do not understand my 
friend's position. He says he is not claiming a violation of 
these statutory requirements as negligence per se, as a mat­

ter of law, but he says, if you believe from the 
page 255 ~ evidence, a preponderance of the evidence, that 

he violated any of these duties, and such violation 
concurred with any negligence of anybody else, you should 
find for the plaintiff. So I think, although he says it is not 
negligence per se, he instructs tl1e jury that violation is neg­
ligence. per se. Now, an act of negligence has got to be a 
proximate cause, and it is inconceivable in this case that the 
failure to look in the mirror and see the automobile coming 
up behind him could be a proximate cause of an accident 
which did not occur with that automobile, but with another 
truck which he was looking right at. How in the .world could 
that have any proximate bearing on the facts in this case? If 
he swung out and hit that .car, the failure to look in his 
mirror might have something to do with it. 

Mr. Bowles: I did not put in this instruction, which I 
might have done, that when a ~ar attempts to pass it is his 
duty to hold back and let it pass. Had he seen it soon enough 
he might have fallen back a.nd let it go by, instead of which­
but there is evidence here that this green car and this truck 
raced down the road to see which one was going to let the 
other one go by. 

The Court: All right. My vi~w is to strike out No. 6 from 
this instruction and grant it with No. 6 eliminated. 

Mr. BowleH: Now, does Your Honor want my 
page 256 } answer a.t this time as to the faulty brake propo­

sition f 
The Court: The Court will hear that. 
Mr. RowleA: I think Mr. Williams is forgetful of the evi­

dence that this driver-bis evidence that there was a gadget 
by which he could or could not turn off brakes. 

The Court.: I think you have got sufficfont evidence here 
to justify this. 

Mr. WilliamR: "\VI1ere is the eviclenc~ that it was adjusted 
for a heavy load rather than a light load when l1e went to 
the creosoting plant? He didn't say which way it was ad­
justed. 

Mr. Bowles: It is not a queRtion of adjustment there, sir. 
It iH a onestion of turning off the gadget and cutting the 
brakes off. 
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The Court: I think that question should go to the jury. 
Mr. Bowles: For the sake of the record, sir, we will ex­

cept to the elimination of 6. 
The Court : Yes, sir. 

Mr. Bowles: On the ground that it states the 
page 257 ~ law applicable to the facts of this case. 

The Court: Now, Mr. Williams, how about Bf · 

Instruction B. 

The Court: You ha.ve already stated your objection to B 
about these brakes, but here is a question that gives me some 
concern: "It was the further duty of the defendant, Saun­
ders, to exercise reasonable ca.re in selecting a proper and 
competent drjver, '' et cetera. Where is the evidence of in­
competence Y 

Mr. Bowles: We alleged that,. of c.ourse, sir. The evi­
dence is that this man was wholly ignorant of what was the 
proper and correct method of operath1g a double-coupled ve­
hicle .. He did not know that the brakes should not have been 
adjusted as he says that they were adjusted at the time. He 
didn't know that if he bad a light load _he should have made 
a change on this gadget, or whether he should keep his brakes 
on his trailer or whether he should not have. 

The Court: What is your view as to ''incompetent"? I 
do not see there is sufficient evidence to justify '' incompe­
tent". 

Mr. Godwin: There is none. 
Mr. Williams: I have alreadv stated we do 

page 258 ~ not think that there is any evidence that brakes 
were improperly adjusted, and I do not know of' 

any evidence in this record that this man was not competent. 
It is hard to arg·ue a neµ;ative. 

Mr. Godwin: Your Honor, I might say tlmt this instuc­
t.ion further sa.ys: '' and to provide 8afe and proper connec­
tions'' between the truck and the trailer~ and there is no evi­
dence of that. The man himself says it was connected prop­
erlv for short lumber. 

Mr. Bowles: I t.hink tha.t should come out, sir. I didn't 
notice that. Under this evidence. 

The Court: All right, now: '' to maintain both his lum­
ber truck and trailer in a good and safe operating condition; 
and to provide safe and proper connections,'' that language 
there-

Mr. Bowles: I think that la.ng-uage should come out. 
The Oourt: I think that language should come out. 



188 Supreme Court of Appeals of Virginia. 

Mr. Bowles: I could take time to explain how it was_ put 
there, sir. 

The Court: Yes, sir. That is not :qecessary. I can not 
personally recall sufficient evidence to justify an instruction 

_to the jury on negligence i1;1 hiring him as a 
page 259 ~ servant, the driver. There was no evidence here 

that he was not a licensed driver. 
Mr. Bowles : No, sir. 
The Court: .And it seems to me that it is almost a scintilla 

of evidence there _about his driving·. · I think that should come 
out, Mr. Bowles. 

Mr. Bowles: That sentence, ''further''? 
The Court: "Further", yes. "It was the further duty," 

and so on. 
Mr. Bowles: Your Honor will permit us to save the poinU 
The Court : Yes; we will come back and let yon dictate 

all objections. 
Mr. Williams : Where is anv evidence of that? 
Mr. Bowles: ,Just what we "have been talking about, sir. 
Mr. Godwin: The feature of his brakes-it is cov~red in 

the other instructions, -Your Honor. 
The Court: He has cut out '' provide safe and proper con­

nections between them,'' that is, between the truck 
page 260 ~ and the trailer. 

Mr. "'Williams: Your Honor, the poh1t I make, 
if I understand these gentlemen's position, there was nothing 
the matter with tl1e truck, but tlrnir contention is the brake 
was on wrong; their contention is the driw~r failed to turn 
some g-adget · that he ought to have turned. 

The Court: There is some evidence here, Mr. Williams, 
about the way they were adjusted at the wheels 

Mr. Bowles: That is right. · 
The Court: N o-no-tllere is some other evidence here, 

as I recall it- . 
Mr. WilliamR: I would like to know what it that iR, be­

cause I don't see-that fell ow testified he never saw thiH 
truck, never had laid eyes on it, the exper:. 

Mr. Bow!P.s: The first witness that we called, sir, said 
the braking power on the rear .wheeJs of the tractor and tlie 
rear wheels of the trailer were identical and even, and the 
expert w~tness which we put on said that was improper adjust­
ment for any case. 

The ·Court: As I thought I heard it, it was with refer­
ence to the particular truck, about the brake drums and 

equipment. 
page 261 ~ Mr. Bowles: That is true, sir. That is true. 

Mr. Williams: Your Honor, he never laid eyes 
on that trnck in his life. 
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The Court: But the driver was asked how his brakes were 
adjusted, and the expert came along and- · 

Mr. Williams: The driver's testimony was that in opera­
tion they applied evenly, and the expert stated that if that 
was so. they were properly adjusted. 

Mr. Bowles: Oh, no, sir. The expert stated if they were 
even that was· wrong, because the rear one should take more 
than the middle one. 

Mr. Williams: Under a load, Your Honor. In other words, 
if I get the proposition, when you have got a load, a heavy 
load. your rear wheels are supposed to be adjusted so they 
will hold harder so as to make them even with the front wheels 
and apply evenly with the front wheels. 

Mr. Bowles: May I explain to you what our conception 
of the evidence is on which we rely Y We put on the driver 
to find out what was the adjustment of the brakes on this 
particular truck. He testified that the rear wheels of the 
tractor and the wheels of the trailer were adjusted so that 
they applied equally. I was not ref erring at all to the front 

wheels of the tractor, that is, the supporting part 
page 262 ~ of it. We put on the expert, who testified that 

with a load, the adjustment on those two rear 
wheeh1, that is, the rear of the tractor, or the middle wheels 
of the six-wheel vehicle, should be less than on the rear wheel 
of the trailer, in order, when it was loaded, that the trailer 
would not ride up on the tractor. That likewise there was, 
as the driver had said, a lever-we ref erred to it as a gadget 
-on the dashboard, by which he could cut out all brakes on 
the tr~iler; and the expert said tl1at when the adjustment 
waR correct for the trailer· wheels, in order to keep it from 
riding up when it was loa.ded-wl1<~n it was unloaded, that 
that should have been turned off, so that all brakes would 
be taken off the trailer. Now, that is wl1at the evidence 
shows. Likewise, the driver says that he did not turn it off, 
that he left an equal adjustment on the truck. · 

Mr. Williams: I still don't underRtand it.' 
The 0011rt: I will g·ive that as Instruction B with the 

elimination of providing safe and proper connection between 
them and cutting out tlle sentence as to the competency of 
the driver. . 

1.\fr. Williams: Now, that instruction is telling them that 
tlrnt tum is negligP.nce ai:; a matt.er of la". 

The Court: One minute-
page 263 ~ M:r. Bowles: If it was negligence that was a 

proximate cause of the injury. 
1\fr. Williams: There is no statutory duty that provides. 

any of these -brakes. Does Your Honor mean to say if you 
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do not have a certain kind of brake on a truck that yon are 
negligent as a matter of law! 

Mr. Bowles: We certainly have a statute that says ''ade­
quate brakes", and that would apply as to whether those 
brakes were fixed so back there, where there was such an 
adjustment on the load. The duty would be the same. Also 
there is a statute that the truck must have been passed by the 
Motor Vehicle Director. 

The Court: There wasn't anv evidence that it had not 
been passed. · 

Mr. Williams: There was evidence here it was inspected 
and passed inspections. 

Mr. Godwin: Your Honor, as a matter of law about these 
brakes, the statute provides what the brake shall be. The 
statute says that four-wheel brakes and certain types of 
brakes shall be so adjusted and maintained as to stop a loaded 
truck within a certain num her of feet., and there has been 
no evidence in this case at all that these brakes were not ad-

justed to conform to the statute. Not a bit. The 
page 264 ~ question has not been asked. Now, the statute 

plainly describes what brakes, how efficient they 
shall be, ru1d what shall be. bad brakes and what shall be good 
brakes, and there is not a word said about it in this record. 
If Your Honor wants the law about that, I will get it. 

The Court: Yon mean the statute? 
Mr. Godwin: Yes, sir, about the brakes. 
Mr. WiUiams: In other wordR, you ca.n use mechanical 

brakes or hydraulic brakes on private vehicles. It is not neg­
ligence to USP. one or the other. 

Mr. Bowles : You can't use those mechanical brakes on 
a double wheel. It says it must lJe equipped with independ­
ent brakes operated in a manner which is approved by tho 
Director. Now, I happen to know that Bendix has been 
passed by the Director. 

Mr. Willia.ms: You l1aven 't proved that it has been ap­
proVf~d by the Director. 

Mr. Bowles: I have not attempted to, Mr. Williams, at 
all. 

The Court : Y 011 have not f 
Mr. Bowles: I know thhi. I say, I know that 

page 265 ~ the Bendix brake bas been approved. 
Mr. Williams: You nre telling this jury un­

der this instruction that if they had a certain type of brake, 
wasn't properly adjust.ed-

Mr. Bowles: Here is the section of the Code, sir. Sec­
tion 99 of this pamphlet issued by the l\Iotor y ehicle J?irec-
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tor. It is the Act of 1934 amended up to date as applicable 
to this accident. I don't know whether it has been amended 
since 1937 or not. 

'' Every motor vehicle when- operated upon a highway shall 
be equipped with brakes adequate to control the movements 
of and to stop such vehicle or vehicles-" now, then, that ' 
is control the movement and to stop-'' and such brakes shall 
be inainta.ined in good working order and shall conform to 
regulations provided in this section. . . . · 

'' On a dry, hard, approximately level stretch of highway 
free from loose material, the service brake shall be capable 
of stopping the motor vehicle at a speed of twenty miles per 
hour within a diRtance of twentv-five feet with four-wheel 
brakes or forty-five feet with t;o-wheel brakes. The hand 
brake shall be capable of i::topping,'' on a dry, hard surface, 
approximately level, and so on, within twice this distance. 

Mr. Williams: That is all the requirements? 
page 266 ~ Mr. Bowles: (Reading·) "Every semi-trailer 

or trailer or separate vehicle attached by a draw 
ba.r. chain or coupling· to a towing vehicle and having a rated 
and/or actual carrying capadty of two tons, or more, shall 
be equipped with brakes controlled or operated by the driver 
of the towing vehicle, which shall conform to the specifica­
tions ~:mt forth in subsection {d) of this section and shall be 
of a type approved by the Director." 

Now, we have not undertaken, and we have no means, so 
far as I know, of proving whether these brakes were adjusted 
from the standpoint. of stopping. What we are referring 
to is the relative adjustment to the rear, as to whether it 
could be ca.used to jack-knife, as this one did. by the anpli­
cation of the brakes. in the adjustment which was had, as 
shown by the driver, not related to how quickly it would st.op, 
sir, but whether it would stop evenly. 

Mr. Godwin: Your Honor, as far as brakes are concerned, 
and that is what I tl1ink we a.re addressing ourselves. to now 
-however, the first part of tl1is instruction says this: "to 
maintain both his lumber truck and trailer in a good and 
safe operating condition.'' Now, on that, the jury can specu­
late as to the steering· g-ear; they can speculate as to the 
tires; they can µ:o over the whole field of conjecture on that 
first statement there, when brakes ·are the only thing about 

the truck tlmt they have attempted to show any­
pag;c 267 ~ thing about, and tl1a.t is dP.alt with in the subse­

quent sentence. So I say ,that that turns the jury 
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loose to look at those pic.tures and try to find out if there 
waR anythi:gg wrong about the truck from end to end, even 
aft~r the accident.. And that certainly is not proper. 

Mr. Bowles: I can stop a lot of talk there, sir. If you 
think t.hat language is susceptible of any such speculation 
by the jury, I don't think it adds anything particular to the 
instruction, and the brakes are the thing l am after. 

Mr. Godwin: Now, about the brakes: the statute ~ays 
what shall be and what shall not be efficient brakes; to put 
on brakes that are capable of stopping it within a certain 
distance on a dry, level road, free from loose gravel and 
dirt. Now, they arc to be maintained in that same condi­
tion. Now, :Your Honor, the only thing that they have got­
ten into this record at the most is that Elmer Hall said when 
he put on the brakes they took equally; and they put a man . 
on to say that may be it mig·ht jack-knif c if they did take 
equally. Now, the statute says what the brakes shall be and 
how they shall be put on and maintained, and there is not a 
bit of evidence in this case that these brakes were not con­
forming to the statute. It waA proven that they were the 

best you could buy, tl1at1 they had these g·adgets 
page 268 ~ on them f-.bRt all trucks did not have, and were 

not required by law. Now, then, there is no evi­
dence that they were not conforming to the statute, and I 8ay 
under those circumsfances that it w:ould be error to give that 
con sidera lion. 

The Court: I will let that go to the :iury. I am striking· 
out this first sentence that Mr. BowleR has about maintain­
ing in safe operating· condition; and so t11e instruction then 
reads: "to exercise reasonable care to sne that both his truck 
and trailer were equipped with adequate brakes; and to see 
that such brakes were properly adjusted and to maintain 
them in safe adjustment and operating condition. If you be­
lieve from the evidence that he failed,'' and so forth. StrikP 
out the last ''to'' on the second line, and strike on down t.o 
'' to see". · 

Mr. Godwin: Now. then, Your Honor. I think there are 
two points about. the brakes. He says that t.he truck should 
be equipped with adequate brakes, that is, perfect brakes, 
proper brakPs. Now, the evidence is that it was equipped 
with adequate brakes. The only evidence that he can claim 
b~T any stretch of the imagination would he ns to the main­
tenance of the brakes. You see what I am driving at? Now, 
the witness thev had said it was the best brake vou could 
~~ . . 
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. Mr. Bowles: But the adjustment was not ade-
page 269 } qua te, sir. · 

Mr. Godwin: Your Honor, we except to the 
instruction on that J?:round. · 

The Court: All right. I think we will let it stand like it 
is indicated. 

Instrnction C. 

Mr. Williams : Your Honor, that is the same brake situa~ 
tion there which we have already argued, I think, and you 
have given it in B right before. It is repetition .. 

The Court: What do you say to that, Mr. BowlesT 
Mr. Bowles: I didn't hear that, sir. I be.g your pardon. 
The Court: He claims that that·fa a repetition of B. 
Mr. Bowles: No, sir, I do not agree there. This was the 

duty on the part of him to see that his brakes were properly 
adjusted. Now, if they believe from the evidence that he 
failed in one or more of those duties, and that either caused 
or concurred in any efficient degree with the negligence of 
the driver of the green car to cause the coJlision and death of 

the plaintiff's husband, then you must :find your 
pag·e 270 } verdict for t11e plaintiff, Mary H. Hall. Now, this 

instruction relates to cross-claims against her. 
Mr. ,vmiams: Tha.t is true, but the repetition of the same 

act- · 
Mr. Bowles: We can't help that. 
The Court: He can't help that. I have got to instruct 

the jury with reference to tlle liability of- · 
M:r. Godwin: You Honor is a~~ain there telling the jury 

. as a matter of law-without leaving it to the jury whether 
or not it wa.s negligence to have tl1em adjusted in the way 
they did. "and that such defect was-m~idigence." The Court 
cannot tell them it was negligence. Your Honor, that in-
struction is cle3:rly repetition. · 

The Court: Well, you see it applies with reference to dif · 
ferent defendants. If you notice, he has got an instruction 
based upon the liability of various partieH here; B against 
tl1e defendant. W. G. Saunders; and this is in favor of Mary 
Hall. the verdict must be in her favor on the cross-claim. 
V{ c have got to get that cross-claim situation before this 
jury. 

Mr. Bowles: ·would Your Hono1~ eba.nge the word ''the'' 
in front of "defective" to "a"? I think that would eliminate 

· anv difficultv about the--
page 271 ~ Mr. 'Williams: What are you eliminating·? 

l\fr. Bowles: Change the word "the" to "a.''. 
The Court: Inst.ruction C. 
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Mr. Williams : We can do this now for the benefit of the 
Court, and then whoever loses can dictate their exceptions 
afterwards. 

The Court: Is that ag-reeable, to dictate these exceptions 
on instructions afterwards, or do you want to do it nowt 

Mr. Bowles: It is immaterial to me, sir, if they are limited 
to the same things that are mentioned now. 

Note: At this point the jury was called in and was ad­
journed over until 9 :30 A. M., Monday, June 26, 1939. 

Mr. Bowles: Would Your Honor go back a mome11t to 
Instruction BY We were conferring about this phrase which 
has been objected to: "both his trncJ{ and trailer were 
equipped with adequate brakes.'' What we have reference 
to there is solely the proposition, not whether it is a good 
make of brake, because that is conceded. but whether it was 
adequate by reason of the adjustment. Now, if that is repeti­
tion of the next sentence, or could be so construed, possibly 

to relate to those two things, I think Your Honor 
page 272 ~ had better possibly take that sentence out, too, 

because the only thing we have in mind is the 
question of the adjustment.· In other words, I don't want to 
let possible error creep in here when I am not intending· the 
error. Mr. Boyd's suggestion is that we might fix it by say­
ing: '' adequa.te brakes in that it was his duty to see that it 
was properly adjusted.'' I think the foil owing sentence 
would probably take care of the whole thing. 

The Court: Or you might say: '' adequately operating 
brakes.'' 

Mr. Bowles: I think that would clear it entirelv. "Ade-
quately operating brakes." · 

Mr. Williams: Where are yon putting thatf 
Mr. Bowles: Between "adequate" and "brakes". 
The Court: ''Adequately,'' Mr. Williams; instead of'' ade­

quate brakes'', ''with adequately operating brakes.'' 
Mr. Bowles: That dispels the idea that the type of brake 

was not adequate. Now, will there be any objection to that 
other than the general objection T 

Mr. Godwin : Yes, sir. 
Mr. Bowles: I mean, will there be an objection 

page 273 r to that on tlle ground that they are speaking of 
at the moment, because if there is, I would rather 

take the sentence out. 
Mr. Godwin: We are excepting· to it, Your Honor, because 

we made it plain, our exception on that score. 
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The Oourt: I will grant the instruction as indicated, with 
the words "adequately operating", or I will strike it out; if 
you prefer it stricken out, I will take it out. 

Mr. Williams: We take the position, Your Honor, that 
that meant adequate brakes. I don't see a.ny di:fferen~e; if 
brakes are not adequately operating they are not adequate 
brakes. 

The Court: The question is whether the type of brake 
was adequate. 

Mr. Gilman: Strike it out. 
Mr. Godwin: Have we finished with C? 
Mr. Bowles: I have got two others-
Mr. Williams: That is confusing. Negligence of Saun­

ders or the driver of the lumber truck? Saunders could not 
be guilty of negligence except derivative. · 

l\fr. Bowles: That is the point we make, that 
page 27 4 } it was independent .. 

Mr. Williams : It seems to me it ought to be 
neg·ligence of Saunders or the operator of. t~e ]umber tr-µck, 
either one or the other. 

The Court: · His posit.ion is that Saunders wa8 originally 
negligent in wha.t he equipped this truck and trailer with. 

Mr. Williams: I thoug·ht it had been stated that tl1ere is 
no evidence that the equipment on the truck was wrong. 

Mr. Bowles: Your Honor. thP. owner of the tmck must 
maintain the equipment., and ·if he put ·the best brake in the 
world on there and didn't have it adjusted right, and put the 
truck on the road improperly adjusted, then he is guilty of 
the origfoal nep;lig·ence. 

The Court: You mean if he sent his driver out, any man­
Mr. Bowle!=;: With his brakes in maladjustment. 
Mr. Godwin: D does not deal with the brakes. Is it D 

under discussion now? 

Instruction. D. 

page 275 } The Court: D i~ under discussion now. 
Mr. Godwin: vVe11, Your Honor, that instruc­

tion is clearly wrong·, for this reason, Your Honor, because 
if tl,e neglig-ence of the Saunders tru<:'k and tbe negligence 
of the green ca.1· concuned to cause or contribute to the 
iniuries of ,villiam Smith. whv. then vou should not find for 
vViJliam Smith against Hall. Well, now, ho,v about-suppose 
nll tliree of them were ~uilty of neg·lig·ence, ~till Smith could 
r~cover. if all three of tbe;m were guilty of negligence, a11 
three cars. still Smith could rcover. It is not limited to the 
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sole proximate negligence of those three cars, and it is bound 
to be wrong. 

Mr. Bowles: Well, now, negligence of Saunders in either 
of those shapes, eitl1er his driv~r or himself, and the neg­
ligence of the green car, if they had caused t.he collision, 
then 'William Smith cannot recover. N~nv, there is nothing 
in this instruction-to go back, we shouldn't go at the thing 
and say the same thing twice. 

The Court: Let's see: ·wmiam Smith is in the role of guest 
on the Saunders truck, isn't he Y · 

Mr. Godwin: Yes, sir. 
Mr. Bowles: Now. if there were two causes concurring out 

of three, and two of them concurred to cause, then 
page 276 ~ Smith is not entitled to recover against the one 

that did not have negligence. N.ow, it does not 
seem to me that it was necessary to go at the thing in the re­
verse also and say the driver of the oil truck was not guilty 
of negligence; that is just making· the thing unnecessarily 
favorable to the other position. I don't think we are re­
quired to put it in that form. I think, if Your Honor has 
any doubt about the matter, it carries with it the inference 
that the oil truck driver was exercising- ordinary care on his 
part: if Your Honor thinks that ought to be covered, why, 
that could be im~ertecl. ''"While the plaintiff's deceased hus­
band wa~ exercising ordinary care on his part,'' after tl1e 
words "William ,Smith the first time. The instmction was 
drawn to convey the idea, and I think it docs convey the idea, 
that there were only two causes, and those concurring- causes 
were SaundP.rs and the green car, in which circumstanees 
Smith can recover ag-ainst Saunders nnd the green car~ but 
not a~:ainst this plaintiff. The Fifth line. after the words 
''William Smith" the first time they occur: "while the plain­
tiff's husband was exercising ordinary care on his part." 

Mr. Williams: ·when you say ''the", that is an eliminative 
word. 

The Court.: Olwioil$ly there is no way that. Smith could 
recover a~ainst Mary Hall, Administratrix, un­

pa~;e 277 ~ less Mrs. Hall was guilty of negligence. 
Mr. Bowles: Certainlv-

The Court: Certainly, I don't th~ink there would he any 
possible doubt ;:ibont D.-

Mr. Williams: Where is that, now, after-? 
The Court: -except the words ''if nny'' ought to go in 

here. I think. It ~ecms t.o me th0 instruction raises tha.t. 
~fr. Bowles: That is dependent on "if'' to begin with. 
The Court: I do not see ho,,1 it could be misleading·. 
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Mr. Williams: Your Honor is tE~lling the jury that the 
driver of the green car was neg1igent and that Saunders was 
negligent. 

The Court: No, it says, if you believe they were negli­
gent. 

Mr. Williams: Believe .from the evidence that the neg­
ligence. The negligence. Not if you believe he was guilty 
of negligence. 

Mr. Bowles: Cut out the word "the", then, sir. That neg­
ligence, without the word t 'the'', of Saunders, if any. 

. The Court: How about the 'UJ"ord: '' any- negli-
page 278 } gence '' instead Qf '' the negligence'' Y · 

Mr. Bowles: I am afraid of that, sir, because 
you mig·ht get into a scintilla proposition. I am scared of 
that word "any" because it might he less than a substantial 
degree. Let's put it "if any" three times. Give· my friends 
all the brP.aks. 

Mr. Williams: We don't want breaks. Leave it the way 
it is. Leave the instruction as it is and give us our excep­
tion to it. 

Mr. Bowles: If you want to stand on that, we are satis­
fied. (Reading from Instruct.ion C) "by the defective ad­
justment of the brakes on the Saunders' truck or trailer, if 
any." Now, these three "jf anys "-

The Court: Wait a minute. . Cf· 
Mr. Bowles: I want to put in "if any". 
The Court: Read C to me, Mr. Bowles. 

Note: Mr. BowleR rP.ads Instruction C. 

Mr. Bowles : There certainly can't be any trouble about 
that. 

Mr. Godwin: This D, you put three "if anys'·' 
page 279 } in there? 

The Court: Here iR the wav it reads now: 
"The Court instructs the jury that -if yon"' believe from the 
evidence that the negligence-'' 

Mr. Bowles: Take out the ''the". 
The Court: -''negligence of the driver of the green car, 

if any, concurred with neglig·ence of Saunders, if any, or 
the driver of his lumber truck, if any, to cause the collision 
and injuries to William Smith, while the µlaintiff's husband 
was exercising ordinary ca re on his part, then William Smith 
cannot recover damages for his injuries of the plaintiff, Mary. 
Hall, on his cross-claim against her and you must -find your 
verdict for the plaintiff not only in l1er action against Saun­
ders but also on tl1e cross-claims of both Saunders and Smith 
ag·ainst her.'' 
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Mr. Godwm: Your Honor, I don't know what he means .. 
The only negligence that Saund~rs could have would be neg­
ligence of the man· who was driving his truck as agent. I 
just wonder what yon mean by "green car, if any, concurred 
with neg·ligence of Saunders, if any, or the driver of his 
lumber truck, if any.'' There is only one thing that could be 
negligence as far as Saunders is concerned, which would be 

that of his driver. 
page 280 ~ The Court: I am going to grant you that one. 

Mr. Godwin: All right. sir. I just want to 
note an exception-

The Court: How about Ef Yon object to EY 
Mr. Godwin : And exeept. to all of them on the grouucl 

that-unless disclosed by tl1e plaintiff's evidence or shown 
from all the facts and circurnstanc.es of the case. 

Mr. Williams: We object to it on the ground that the 
statute says you have to sho,v it unless it appears from the 
plaintiff's own evidence and from the facts and circumstances 
of the case. 

Mr. Bowles: If you can put your finger on the statute, I 
would certainly like to find it. 

Mr. Godwin: The statute savs: "unless disclosed from 
the plaintiff's testimony," and the courts have held, from the 
facts and circumstances of the case. 

Mr. Bowles: I think that is true. The basis of it I have 
never been able to find. 

Mr. Godwin: It is Section 629 of the Code. 
Mr. Bowles: I offer E-l and have withdrawn E. 

page 281 ~ Inst-ruction E-1. 

Mr. Williams: Your Honor, he hasn't got to prove that 
such negligence did efficiently contribute in a substantial cle­
p:ree. It is either contribute in a. substantial degree or ef­
ficiently contribute. He can't double the adjective. One of 
those words ought to come out. · 

Mr. Bowles: We1I, now, I will say this to the Court about 
that. I went to the Court of Appeal~ not long ago in a ease­
l just cannot remember the style of it right now-and on two 
cases since that I took np the question of this language: "ef­
ficiently contributed in any degTee." The Court had a. right 
long discussion of that proposition, and in its own language 
said: "efficiently contribu~ed in a. substantial degree." Now, 
I don't care 11.bout it. I just want the idea I have got in there, 
that the scintilla doctrine is wiped further away, a.nd there 
must be an efficient contribution of some rmbstantial neg·li-
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gence. I think that is the idea tlmt is now p1·evailing. I have 
been afraid ever since in using them for defendants of that 
word "any". We ha.ve two more cases going up behind 
that. 

Mr. Williams: That has been settled law for fifty years. 
The Court : It hadn't been settled bcf ore the 

page 282 ~ term before the last one of the Supreme Court, 
about the word ''substantial'', because they l1ad 

ma.ny times approved '' any degree'' up until that time; that 
case that came up in January-

Mr. BowleR: They don't want ''substantial'' and '' effi­
cient". The two things relate to different things, an efficient 
contribution, and the degree of neglig·ence that efficiently con­
tributes must be substantial. But I don't. care, sir. You all 
fix that. . 

Mr. Williams : It is your instruction. 
The Court: What is· your objection to iU You object to · 

both the use of the word ''efficient" and "substantial" t 
Mr. WilliamR: The only thing we have got to say is "proxi­

mately contributed.'' 
The Court: How about substituting the word "proxi­

mately" for ''efficiently"? 
Mr. Williams: That is the -same thing·: "proximately con­

tributed in a substantial degre~. '' 
Mr. Bowles: I am not concerned about it myself, sir, but 

if you do not put "efficiently" in there I think it may be error 
against the defendant. 

page 283 ~ Mr. ,vmiams : The only thing, as I understand, 
you have to do on ~ontributory negligence is to 

show tha.t it proximately contributed. Now, the Courts years 
ago have held that you could not use ''contributed in any 
deg·ree, '' any small amount or degree, but I have never seen 
an instruction approved in which they said it had to be a 
substantial degree. The only thing we have got to do is prove 
that it proximately efficiently contributed. It is not a ques- . 
tion of degrees at all. 

Mr. Bowle~: Do I understand now that the defendant 
thinks that the word "substantial" ought to be changed to 
"any"? 

Mr. Williams : Read back w lmt I said. 

Note: Mr. Williams' statement read. 

Mr. Williams: Proximately contributed. 
ThP. Court: As I get the defendants on this, the four 

words "in a substantial degree", those four words should 
come out. 
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Mr.- Bowles: That was done at his instance. 
The Court: "on his part efficiently contributed to cause 

his· dea.th. '' 
page 284 ~ Mr. Bowles: Your Honor understands my po­

sition, that it iR stricken out at the defendants' 
instance. 

Mr. Williams: Mr. Bowles, don't misunderstand me. I 
am not requesting the Court to change any of these instruc­
tions. 

Mr. Bowles: Then yon are not objecting to them Y 
Mr. Williams: Yes, I am, but I lmve a perfect right to 

object to them as written, and you can change them or not 
as you see fit. I mean by that I do not want you to put me 
in the position of asking the Court to grant your instruc-
tions. . 

Mr. Bowles: I didn't.realize that we wel'e trying this at 
such arm's length, sir. Wliat I mean by that is this: that if 
the defendant objects to the specific word ''substantial,'' and 
that is his objection, that is what the Court of Appeals said 
'in January, that ''any" was error, and reversed a case on 
that precise ground, _tl1c use of the word "any"; said it must 
be a substantial degree and not any degTee. That is why­
you can draw your own instruction on that, but I am not will­
ing to withdraw that word, because I think it would be error 
in favor of the defendant. 

The Court: Is that ·case you i·ef erred to .Yeary Y. H o_l­
brook? 

page 285 ~ Mr. Bowles: Yes, sir, that h, the case. I just 
cannot remember namPs offhand. I think it was 

· .January that it came out, the early part of this year. And 
I was so struck by it that I went thronp;h the office files1 all 
forms we had, and changed them. 

Mr. Williams: '' guilty of neglig:enee l10wcver slight" has 
been error for fiftv vears. 

Mr. Bowles: "However slight", yon are right about that. 
"Slightest degree" was ruled out ten or fifteen years ago.· 

The Court: I thougl1t I had a note for this case on tl1at 
point. I cannot put my hands on it, but I think that is t.he 
case that we had. 

Mr. Williams: That is undoubtedlv true, Your Honor. I 
would not ask for an instrue.tion on contributory nep:ligence, 
any negligence. It has got to proximately contribute. But 
the question of de~ree has no place in n('glig·ence, because 
WP. do not deal with that. Efficiently or proximately con­
tributed. 
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The Court: I think, to sa.ve any doubt-I have stricken 
out the words '' in a substantial degree.'' 

Mr. Bowles: That is all right with me, sir, if 
page 286 ~ there is any objection on the part of the defend­

ant. 
The Court: Yes. "* • • that such negligence on his part 

efficiently contributed to r.ause his death.'' 
Mr. Williams: I think, so far as that language is con­

cerned, I think that is all right, so far as that phase of it is 
concerned. I do not object to it on that ground. 

The Court: You substituted E-1 for E? 
Mr. Bowles: Yes, sir. 

Instruction F. 

Mr. Williams: We do not think that F is right, Your 
Honor. We think--"guilty of negligence that proximately 
caused'' his death. Not only it may have proximately caused 
it, but may have proximately contributed to his death. In 
other words, negligence in which one of the other. automo­
biles concurred, he was liable. Proximately caused or con­
tributed. 

Mr. Gilman: That was one of the proximate causes. 
Mr. Bowles: That was a proximate ca.use. 
Mr. ·wmiams: Seventh line, after ''proximate caused'', 

it should be ''proximately caused or contributed to." 
· Mr. Bowles: Was a proximate cause of Smith's 
pag·c 287 ~ injury. · 

The Court: I think if the negligence of Hall 
concurred with the ne~dfo:ence of the green car, and the green 
car is not sued, and Hall is, and Hall contributed to it, then 
Hall is liable. 

Mr. Bowles: Yes. sir, but it mig-ht" also be neg-ligerice on 
the part of the Saunders truck that concurred. : If you starte_d 
in that. you would have to know who is-

Mr. Williams: It wouldn't make anv difference. as far as 
Smith is concerned, if nll three of them-- . , 

Mr. Bowles: That is trne. That iR. true. We are start­
in~r just as we did in that othP-r one. I think, sir,' if we were 
a proximate cause of Smith's injury, it doesn't make any dif­
ference who ~lse was g11ilty of proximate cause. 

l\f r. Williams: Now, that is a trick that we all know­
Mr. Bowles: I resent that. 
Mr. Williams : I don't mean it is an underhanded trick 

at all~ but .a trick that will mislead the jury. 
Mr. Bowles: I don't know but one kind of trick. 
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Mr. Willi.ams: Your Honor yourself knows, everybody, it 
is misleading. 

page 288 ~ ·Mr. Bowles: "proximately caused or contrib­
uted to.'' 

The Court: Here is the way it reads : '' to prove by a pre­
ponderance of the evidence that the plaintiff's deceased hus 
band was guilty of negligence that proximately caused or 
contributed to Smith's injury." 

Instrnction G. 

The Court: Now, this G applies to the c.ross-claim. 
Mr. Williams: I have written in there: ''or concurred 

with the negligence of the g-reen ear." Caused or concurred. 
Caused or concurred with the negligence-

Mr. Bowles: Put the same amendment in that one. Get 
the same language. '' Proximately caused or contributed to 
the damage.'' It is the same instruction on a different case. 

Mr. Williams: The only thing about that, I don't think 
it takes care of that. They mig·ht believe that he coulcln 't 
recover if Saunders was guilty of contributory negligence. 

The Court: I think from the legal standpoint the words 
"contributed to" would be sufficient. Now, whether counse I 
would prefer language in there that brought it more closely 

home to the jury as to what that contribution is, 
page 289 ~ is another matter. 

lvir. Williams: '' • • ~ proxima.tely caused or 
contributed'' is all right with me. 

Mr. Bowles: Your Honor, let us get the language here 
on that contributory negligence .of Saunders, in the same in­
struction, on Saunders' failure to bear the burden of proof 
that Hall was guilty of anything: That is the reason why 
that is drawn like this. There is another instruction that 
says Saunders cannot 1~ecover if guilty of contributory neg­
ligence. 

The Court: My feeling, gentlemen, is that ·F is framed 
on William Smith, a.nd H is framed in reference to W. G. 
Saunders, and that the words ''or contributed to", added 
in G as in F, ought to cover the situation. 

Instruction H. 

The Court: How about H? 
Mr. Willin.ms: No dispute about that, but I think you 

·ought to put in there "negligence of Saunders or the driver." 
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We do not make any contention-in fact, our contention is 
there is no negligence on the part of Saunders except such 
as might be derivative from Hall. 

The Court: As a statement of law it is all 
page 290 ~ right. I will grant that. 

I nstntction l. 

The Court: Now, I raises the question here we had in B, 
doesn't iU 

Mr. Bowles: Yes, sir. 
The Court : Raises the question in B in reference to the 

cross-claim. 
Mr. Bowles: That is right, and should be made to con­

form to it. 
1\fr. Gilman : Same changes in I as in BT 
The Court : ''to'' comes out to '' proper connections be­

tween them.'' '' * • * to see that both his truck and trailer 
were equipped with adequately operating brakes.'' 

Mr. Bowles: Now, that next sentence about selecting a 
competent driver comes out. Now, in order that you won't 
pass it, I call your attention to the fact that that word ''sub­
stantial'' is in there in that instruction. 

The Court: The words '' in any substantial degree'' should 
come out. 

Mr. Williams: We object to taking them out now. 
The Court: Oh, you do? 

page 291 ~ Mr. Williams: Yes. (Laughter.) I won't 
quibble about that. I won't make any exception 

on that. They ought to be sustained. 
The Court: All right. I granted. 

Instruction K. 

The Court: Now, K. 
Mr. Bowles: I clidn 't number one "J", Rir. 
The Court: No, sir. The next one is K. K raises the 

same one as A. doesn't iU 
Mr. Rowles: Yes, sir. 
The Court: Now, we struck out 6 out of A. 
Mr. Gilman: We struck out "substantial" and put "effi-

ciently contributed.'' · 
. Mr. Bowles : The same thing, same language in there, 

sir. 
The Court: It is "in any substantial degree" here, isn't 

iU 
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Mr. Bowles: Yes, sir. 
page 292 t The Court: Is that the only change in K7 

Mr. Williams: Now, Your Honor, you cut out 
No. 6 in A before. 

The Court: I cut out 6. 
Mr. Williams: Oh, you did Y 
The Court: Yes. 
Mr. WilliamA: I want to ca.11 Your Honor's attention t.o 

that 5, in which you say ''·equipped with adequate brakes,'' 
and we insist that there is no evidence here-

Mr. Bowles: ''Properly adjusted." 
The Court: All right. 
Mr. Williams: Your Honor, we make the same objection 

to these enumerated items­
The Oourt: As you did to A Y 
Mr. Williams: As we did to No. A. 
The Court: I say, you make the same objections to tbe 

first five there that you made to A Y 
Mr. Williams: That is right. 
The Court: All right. 

page 293 ~ Instruction L. 

Mr. Bowles: This instruction, sir, is offered on the as­
sumption that they will ask for an emergency irn:;truction, 
and on the further assumption that it is offered if that emer­
gency instruction is granted. Now, we would like to append 
that to an emergency instruction if you grant it for them, 
which. we will object to. or have it as a separate instruction. 
The theory of that. Your Honor, is this, that if tbere was an 
independent act of neglig-enc~ on the part. of one of those 
two, to put. the truck on the road that is so equipped, with 
faulty adjustment of the brakes, the application of the brakes 
if s.n emergency occurs in the accident,-he cannot claim 
the emer~;ency is the cause, because the emergency does not 
arise solelv without his fault, even if the jury should so be­
lieve. and if independent neglig·ence should come in and help 
ea.use the accident, if it was a pre-existent condition. 

The Court: They are certainly going to ask for an eme1·­
gcncy instruction. 

Mr. Williams: - SevP.ral of them, I think. 
Mr. Bowles: I mentioned it because I thought we might 

pass it by for the moment. 
The Court: Yes, let us pass it. 
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page 294} Instriiction M. 

Mr. Bowles: Let's leave it in. 
Mr~ Williams : Your Honor, we object to M on the ground 

that we understand it does not correctly state the law. My 
understanding is that the jury has got to accept the evidence 
of a witness who is uncontradicted unless it is incredible~ 
You cannot discard undisputed testimony. You have got to 
consider it. 

Mr. Bowles: That is covered in "when considered in con .. 
nection with the whole evidence before you.'' 

Mr. Williams: I do not agree with you. That instruction 
is not properly drawn. . 

The Court : This instruction on credibility is one that is 
very greatly used in similar cases. I don't recall here and 
now seeing the language in here, you may disregard, or "you 
have a rig·ht to discard or accept the testµnony, or any part 
thereof, of any witness-" 

Mr. Williams : Yon can't do it. , 
The Court: I haven't the books here. I don't recall see· 

ing that language in there. You may have found it. What 
is that instruction-? 

page 295 ~ Mr. Bowles: We asked for this, to which it 
was excepted, and the Court said- · 

Mr. Williams: It is bound to he wrong, for this reason, 
that a witness gets on the witness stand and be testifies cer­
tain facts that are not disputed. The jury cannot throw 
them out of the window. The jury and the Court are bound 
by that. · · · 

Mr. Bowlei::i: Let'i::i note dispute, and jump down to ''in 
determining the credibility." Let's leave that out about dis­
carding. Tl1e Court of A"ppeals has approved it in two cases 
in which I appeared, Ford v. Vi-rginia Electric and Power 
Company, Driscoll v. Virginia Electric and Power Com11any-

Mr. ,vnHami;;:;: It was harmless error, because you lost 
your appeal. · 

Mr. Bowles: That is true, but they were expressly ex­
cepted to. In this instruction, jump from "credibility of wit. 
nesses '' down to '' in determining'', and that will eliminate 
any discussion there. We will withdraw the lang·uage inter­
vening : '' yon have the rigllt to discard.'' 

I ag-ree with Mr. Gilman; I don't think it is particularly 
applicable in this case. 

The Couxt : The instruction will then read: 
pag·e 296 ·} '' ,!(c • * you arc the sole judges of the weight of 

the evidence before you and of. tl1e credibility of 
the witnesses, and, in determining the credibility of the wit­
nesses.'' et cetera. 

. ) 
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Mr. Bowles: That is right. We withdraw that, sir, so 
as not to make any-

Instriu:tion N. 

Mr. Williams: Your Honor, in regard to N. The Court 
of Appeals, according to my recollection, has stated it is 
not error to stick on the end of an instruction not to exceed 
a certain sum, but it is not proper. It is not reversible error 
to do it, but it is not proper to do it. 

The Court: Calls attention to the-
Mr. Williams: Calls the attention of the jury to a fixed 

amount, which should not be done. 
Mr. Gilman: The situation is of a death case. That is 

true in a personal injury case, but it is not in a death case. 
There is reason oehind that. 

The. Court: I have had that question raised on me be­
fore. "You should fix the amount of your verdict in a sum 
which to YQU shaII seem fair and just,'' if you don't say 
'' $10,000' 1, or say '' not exceeding the a.mount claimed in the 
notice of motion,'' the way I think is the better way fo do 

it. 
page 297 ~ Mr. Williams : That is customary in death 

cases. 
Mr. Bowles: I don't know what the custom here is, but 

the custom in death cases is this generally because the stat­
ute fixes that maximum, and they are told about it. We 
don't care ordinarily-

The Court: If the point is raised, I think that the amount· 
named in the notice of motion is the better phraseology than 
putting the amount. 

Mr. Bowles: That same question was raised-
Mr. Williams: I think local judges say "not exceeding the 

amount claimed.'' 
Mr. Bowles: Archie Robertson had the same situation on 

the Driscoll and Ford cases on that point. 
· The Court: I don't think it makes any difference. It is 

just something for them to work out when they take up the 
instructions. 

Mr. Bowles : The amount sued for f 
The Court : '' The amount claimed in the notfoe of mo­

tion for judgment" is the way I had it in mind. 
Mr. Bowles: That is all right, sir. I have made the same 

objection many times. 

page 298 ~ Note: At this point the Court recessed until 
2:45 P. M. 
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Instruction No. 1. 

Mr. Bowles: The second sentence, sir, is not correct, as 
I understand it. There is no inference of negligence from 
the mere happening of an accident, and there is no presump­
tion that Saunders' driver is free from negligence and that­
his truck was operated with due care. In other words, sir, 
there is no presumption of fact. There is a legal presump­
tion until evidence is introduced. That language, I think, sir, 
has been disapproved. 

Now, the burden is not upon the plaintiff to prove that 
Saunders was the sole cause. The burden is upon the p]ain­
tiff to prove that Saunders was a cause, and he is excused 
from contributory negligence unless the defendant bears the 
burden of proving that he was guilty of contributory negli­
gency. That would reverse the burden of proof as to con­
tributory negligence. 

The Court: You have got instructions about this green 
car involved in this case. 

l\fr. Godwin: Tl1at is true. 
M_r. Bowles= Some such word as "efficiently" 

page 299 ~ or "substantial" or something should go down 
at the bot.tom of this instruction. Now, when the 

instruction is phrased in this manner, sir: "And the Court 
further instructs the jury that even though you should be­
lieve that the defendant, W. G. Saunders, was neg·ligent"-­
now, when the instruction is put on the reverse angle in that 
manner: '' yet if you further believe from the evidence that 
tl1e plaintiff's intestate-" 

Mr. Williams: Change the word "sole" to "a". 
The .Court: Let us take this first objection made on the 

presumption. "I . 

Mr. Williams: ,:\7hat is the objeetion to that? 
The Court: He says that is a presumption of Jaw, not 

of fact. ''The presumption is that W. G. Saunders' driver 
was not free from negligence.'' 

Mr. Williams: I see verv little difference between that 
languag·e and the languag·e that you have passed in regard 
to his instruction: '' that there was a coHision raises no pre­
sumption that :Mary Hall's deceased husband was guilty of 
neg-lig-ence." What is the difference Y 

Mr. Bowles: That is the same language you have got in the 
first instance, but you go further than t]m t. You say the pre­

sumption is that he was free from negligence. 
page 300 ~ l\f r. ,vnliams : I don't believe I-

Mr. Bowles: A8 a matter of la.w. but imme-
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diately there is evidence on the subject that presumption goes 
down. You are stating what is a. presumption of law and 
not a presumption of fact contrary to negligence. There is 
no presumptio:i;i of fact. 

The Court: Here is his instruction, Mr. Williams, on that 
subject: "The mere fact that there was a collision raises 
no presumption that Mary Hall's deceased husband was guilty 

. of negligence. On the contrary, the burden is on William 
Smith to prove-" 

Mr. Williams: ,ven, I understand that, Your Honor, but 
I see very little, if any, difference between that language 
and the language I ba-ve in this instruction, if the presump­
tion is free from negligence, and boun4 to be that he was 
operating with due care; otherwise he would be guilty of neg·­
ligence. 

Mr. Bowles: The difference I am pointing out, Your Honor, 
is that the language which I have deals solely with the mere 
fact of the accident; raises no presumption one way or the 
other. I tell them that in the first instance. ''you cannot infer 
neglig·ence from the mere happening- of the aecident~'' 

Mr. Williams: That is truP. _ · 
page 301 ~ Mr. Bowles: Now, he g·oes further and says: 

"The presumption is that Saunders' driver was 
free from negligence." Now, if ~Tou tell them that the mere 
fact of the happening of the accident raises no presumption-

'1.1he Court: You cannot infer negligence. That is tlie 
same thing·. 

Mr. Bowles: It h~ oxpreAsecl cliffereutly, but the firBt s~n­
tcnce covers the same idea. 

l\ifr. ,villiams: :we wish to change the word "sole", in 
view of the third car, to ''a" proximate .. cause. 

The Court.: This lang·ua~e might have this added to it: 
"The presumption is that W. G. Raunders' driver was free 
from negli_gence until the contrary is shown." 

Mr. Williams: Your Honor, sometimes the Court savs: 
"unless and until the contrary appears." But we wo1.1ld 
rather have it stricken out than to liave that language writ-
ten in. ... 

The Court: I will strike it out. 
Mr. Williams: Both parties start off with the presump-

tion tliat they are free from negligence. · 
The Court: The words '' the sole'' stricken out 

. pag·c 302 ~ require "a" to be put in place of "the sole". 
Mr. ,vmiams: That i~ rif,.?;11t. 

The Court : '' * * (+ was a proxima fo ca use of the acci­
dent." 
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Mr. Bowles: Now, if Your Honor please, on account of 
the confusion that results here from the cross-ela,ims here, 
I think the instruction is still inaccurate unless it is limited 
to the action of the Adminh;tra trix against Saunders and does 
not include the cross-claim of Saunders against her. Because 
it concludes with the finding that they" must find for the de­
fendant Saunders, the jury migllt interpret that to mean on 
his cross-claim against the Administratri~. This is a burden 
of proof instruction, and he might not be able to recover on 
his cross-claim. 

Mr. Willia.ms: On the cross-claim he is not defendant, a 
defendant. Re would be the plaintiff. 

Mr. Bowles: But the jury would never be able to make 
that distinction. 

Mr. Williams: I have no objC'ction to stating it "W. G. 
Saunders on the, main suit or notice of motion." 

The Court: "Notice of motion" I think would convey it 
to tl1em. We use the words '' notice of motion'' 

page 303 } in one of the other instructions. 
Mr. BowlP.s: I think it would make it still 

more clear if you say: '',., * * in the plaintiff's action against 
him." 

The Court: I used the words '' notice of motion'' in the 
other onP. 

Mr. Williams: "Find for the defendant, vV. G. Saunders, 
on th_e not.ice of motion.'' . · 

The Court: Or you mip:ht say: "filed against him.'' 
l\f r. Williams: All rig·ht.. sir. 
The .Con rt: After the wordR "vou shall find for the de­

fendant, vV. G. Saunder~.'' '' on the notice of motion :filed 
np;ainst him." · 

Mr. BowlP.s: On the ~econcl paragraph, I t.hink we are 
terribly- confused there, sir. because of t11is sit.nation: "And 
t11e Court further instrnds th(l jury that eVfm though you 
should believe tliat the defendant, W. G. Saunders, was neg­
li!(ent, vet if you furtber believe . from a preponderance of 
t.lJe evide11cc tlrnt tlw plaintiff's intestate was ~11ilty of neg­
ligence which efficiently confrihnted t.o the accident, you shall 
find for the defendant. W. G. Smmders. '' Now. that applies 
certainlv to the notice of motion. because in that event he 

· · could not possiblv recover if those facts were 
pa~;e 304 ~ true. I . tl1i11k t1utt the second paragraph is ex-

tremely confused. in view of the situation which 
we have, sir. and a.ttempfod to go into something, the con­
Rideration of somethirnr that is considered several times in 
instructions o:ff cred by' the d£lf endant. 
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:M:r. Williams: Yon could say "W. G. Saunders, d~fend­
ant on the notice of motion.'' 
· The Court: There is another way. Instead of putting 
those words ''-on the notice of motion filed- against him,'' as 
:filed here previously, add the sentence: ''This instruction 
is applicable to the plaintiff's notice of motion against Saun­
ders.'' 

Mr. Godwin : That is all right. 
Mr. Williams: Wait a minnte--
The Court: Do not put in the words : '' on the notice of 

motion filed against him.'' Put the language about Saunders, 
third line from the bottom, but just add at the conclusion= 
"This instruction is applicable to the plaintiff's notice of mo­
tion against Saunders." 

Mr. Bowles: It is only applicable to that. 
The Court : Yes. 

page 305 ~ Mr. Bowles: I don't want to be partieular, 
sir, but I think the jury is going to be terribly 

confused by the situation. 
The Court: That is what inspired me to tlle thought pos­

- sibly that if we add: "This instruction is applicable to this 
particular claim, and not to the cross-claim, tbe jury couldn't 
possibly misunderstand that. 

Mr. Williams: Why don't you put it this w·ay: '' This in­
struction is not applicable to the cross-claim filed by W. G. 
Saunders"? 

Mr. Gilman: That doesn't say what the instruction is ap-
plicable to. 

Mr. Bowles: It is not applicable to Smith. 
The Con rt: It doesn't deal with Smith. 
Mr. Godwin: It certainly could be made clear by saying : 

"The plaintiff cannot recover a?:ainst -w. G. Saunders." 
Mr. Bowles : I think that is all right. 
Mr. Godwin: Rather than limit it to one set of pleadings. 
Mr. Williams: Wait. a minute. · That might be a good sug-

gestion. ''You cannot find for the plaintiff 
page 306 ~ against W. G. Saunders." .Just say: "cannot find 

for the plaintiff.''--
Mr. Bowles: You J1avc still got a rig·ht of recovery against 

Smith. . 
Mr. Williams: Tllis has ~:ot nothing· to do with Smith. All 

yon need say there is that "he was not guiltv of negligence 
as that he was, you cannot find for the plaintiff.'' 

Mr. Bowles: Ag'.ainst the defendant W. G. Saunders. 
Mr. Williams : W110 else could he find against? 
Mr. Bowles: There isn't any harm in specifying; it. 
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Mr. Williams: It seems to me that is just adding on inore 
lang·uage that has no a.pplication at all, because Saunders is 
the only person he could recover against, anyhow. 

Mr. Bowles: That is thoroughly understandable to us law­
yers, but I think it is clearly-It is all right by me; ''cannot 
find for the plaintiff.'' 

The Court: vVe have got to frame instructions here that 
deal with various features. I do not sec that it is confusing 
-to say "you cannot find for the plaintiff against the defend­
ant W. G. Saunders.'' It differentiates in the minds of the 

. jury as these various defendants. 
page 307 ~ Mr. Williams: That is all rig·ht, Your Honor. 

We will say "you cannot find a verdict"-' 
The Court: The way I have got it, the words '' shall find 

for" a.re stricken out, and in place of "shall find for", "can­
not find for the plaintiff against the,'' interlined, which makes 
it read: "or if it appears equally probable that he was not 
guilty of negligence as that he was, you c.annot find for the 
plaintiff against the defendant; W. G. Saunders." 

Mr. Bowles: Now, you have got to put it in the second 
paragraph to make it do the same thing: '' * * * yet if you 
further believe from a preponderance of the evidence-" 

~fr. Willia.ms: That is dealing with the weight of the evi­
d~nce. 

Mr. Bowles: It is a burden of proof instruction. It must 
deal with it. They ha.ve got to believe from a preponder­
ance of the evidence tliat we were guilty of any negligence 
at all. 

l\fr. Godwin: Put "preponderance of the evidence" in 
there. 

Mr. Bowles: I say, that only gives it to us-add it in this 
"yet" clause-'~a preponderance". "* • * the plaintiff's 

intestate was gll1ilty of neg-lig-ence which · effi­
paµ;e 308 ~ ciently contributed.'' That is the same language 

you use in ours. 
The Court: Efficiently? 
l\fr. Bowles: Efficientlv contributed. You haven't got "in 

a su bstantia] deATee. '' · 
The Court: You eliminated the words "substantial de-

gree.'' 
Mr. Bowles: Yes, sir. You cannot find­
M r. Williams: -for the plaintiff-
Mr. Bowles: -for the plaintiff against the defendant, 

W. G. Saunders. I think we cannot except to it in that form, 
sir. 

The Court: What about that lang·uage I had in there first 
on the notice of motion? 
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Mr. Bowles: I do not think it is necessarv now. 
Mr. Williams: It is not neeessary. u 

Mr. Bowles: So I can mark it as "no objection," sir, this 
last paragTaph now reads: '' Ancl the Court further instructs 
the jury that even thoug·h you believe, should believe, that 
the defendant, W. G. Saunders, was negligent, yet if you 

further believe from a preponderance of the evi­
page 309 ~ dence that the plaintiff's intestate was guilty of 

negligence which effi~iently contributed to the ac­
cident, you cannot find for the plaintiff against the defendant, 
W. G. Saunders, and this is true even thoug·h you believe-" 

The Court: One minute. That is· all right. · 

Inst ruction No. 12 

The Court: No. 2. 
Mr. Bowles: If you give that instruction, you cannot give 

any emergency instruction. 
Mr. Williams: WhaU 
The Court: On what ground? 
Mr. Bowles: Because if it is an emergency, it is not what 

an ordinarily prudent person would do under ordinary cir­
cumstances. 

Mr. Godwin: .. What is iU 
The Court: It is w'11at an ordinarily prudent person would 

do in that situation. 
Mr. Bowles: No, sir, it is the other way ai·ouncl. I have 

never seen this instruction before. I don't know that it hurts 
anything. 

page 310 ~ l\Ir. "\Villiams: What? 
The Court: Generally as I have. sren it before 

it is failure to exercise a legal duty. 
Mr. "Willia.ms: It may be failure to exercise, or it may be 

doing something· that you ought not to do. 
Mr. Bowles: Well, let it go. 
The Court: I cannot see any serious objection to that my­

self. No. 2 passed. 

Instruction No. ll. 

The Court: No. 3. 
Mr. Bowles: Now we come to the meat of the defense. If 

Your Honor please, this does not seem to me a case in which 
the unavoidable accident theory applieR, on tl1is evidence. I 
would object to thiR instruction on the ground that there 
is no evidence to support it, and it iB contrary to the evi­
dence. 
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The Court: Well, if Saunders' driver was guilty of no 
negligence, and the plaintiff's intestate was guilty of no neg­
ligence, what happens t_o the-? 

Mr. Bowles : Well, sir, how can the jury find on this evi­
dence that one of those tl1ings isn't true, tliat both 

page 311 } of them are. true f I just do not see a basis in 
the evidence for that. It is according to the evi­

dence, without any contradiction, that there was ample room 
on both sides of the road for the .green car to have passed to 
the left of the oil _truck on the shoulder; there was ample 
room on the other shoulder for an automobile to get off, fully 
off the road. Now, the worst aspect of the case from the plain­
tiff's angle in reference to the unavoidable accident theory 
would be the testimony of the driver, that the oil truck turned 
directly in his face. Now, would that be an unavoidable ac­
cident if that state o.f facts were true, if the jury accepted 
that state of facts? 

The Court: Well, if lie turned directly, the oil truck turned 
directly in the path of the lumber truck, unless he were ex­
cused or something, that does show negligence on the part of 
the driver of the oil truck. 

!fr. Bowles: If that be so, sir, then by this instruction 
:vou inject into this case tlle thing- that t.he defendant wants 
to get in, the idea of this unavoidable accident iri this entire 
situation across to the jury. I do not think that on this evi­
dence the jury could find as to this accident, among all of 
these three parties tliat are here, that this was an unavoid­
able accident. 

The Court : "\Vasn 't there ·some contradiction 
page 312 } in the testimony a~ to whether· that green car 

could have passed on either Ride? · 
Mr. Rowles: I do not think so. There was ·some contra­

diction aR to whether he could have gotten through between, 
bnt no cont.rndiction as to whether or not there was room 
enou~h on the shoulder for him to pass where be did pass. 
The fact that he did pass is proof of that. 

Now. this is an imitrnction which unquestionably should 
he objected to by Smith. 

Mr. \VilliamR: No. w~ represent Smith . 
. Mr. Godwiu: WP. are trying to base the instructions on 

what the evidence may be from the set-up of the case, Your 
Honor. 

Mr. Rowles: From vom-? 
Mr. Godwin: From· the standpoint of the driver who tes­

tified here, :we know that a green car was involved. We know 
that a green car primarily caused this accident by attempt-
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ing to cut traffic, the most dangerous thing that automobiles 
can do. Now, if~ as the jury cannot help but think, this man 
was confronted with that, and in the exercise of ordinary 
care that man might have done, under similar circumstances,, 
turned to the left to get away from that immediate emer-

gency, thinking perlmps that the other car would 
page 313 ~ let him by, if he did that, why, then it is excus-

able, and there has been no neg·ligence. -Now, on 
the other hand, if he popped ont in front of onr man, and 
he. being confronted with that emerg·ency produced by the 
driver of the oil truck, he cut to the left, if the jury believes 
that, then they can believe that tl1ere was a green car that 
came through there and caused this whole thing, putting both 
of these people in a position of peril in which they had to 
act instantly to get out of that, and neither one of them were 
at fault. And that is the situation. Tlrnt is what is fost.ifiecl 
to by your driver. He said that he didn't think that the 
man in the oil truck, as I understand his evidence, had an 
opportunity to get over to the rig·ht-hand side of the road~ 
Now, he said that. 

Mr. Bowles: That is in the teeth of the driver"s statement,. 
that argument, sir. 

Mr. Godwin: That is what our driver said. 
Mr. Bowles: Your argument is right in the teeth of your 

driver's testimony, in this respect: It is now arg·ued as if­
those were two successive emergencies. Your argument 
might apply in such a case. But this driver, Elmer Hall, was 
not in two successive emergencies. He sat tl1ere just a littfo 
while ago and told the jury that when this gTeen car came 

beside him, the first time he saw it, tliat the oil 
page 314 ~ truck was then no farthflr than tliat chair to the 

light button back there. That was not a succes­
_.sive emergency for a man cutting over and coming back. That 
puts the oil truck driver in the position to turn directly in 
front of the lumber truck, the bigger of the two vehicles, in 
a distance of 35 feet, sir. That could not be an unavoidable 
situation if he did that, sir. Now, if there was a tremendous 
distance between them, and ·he turned over and ended one 
emergency, and then turned back again to avoid- a succeeding 
emergency, and there were two Ruceessive emergencies, there 
might be some possibility of that. Bu those were placed to. 
getber in a distance of 35 feet. OtherwiRe th(l plaintiff's car 
would have g·one through. Now, I just do 11ot think, sir, tl1at 
this idea of of an unavoidable accident ought to be gotten 
to the jury's mind on this evidence, and particularly in favor 
of the defendant Saunders, whose driver testifies tliat it was 
all one simultaneous occurrence. 
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The Court: Do you have anything· more to say on that, 
l\tlr. Williams Y 

Mr. Williams: As I understand, it is the contention that 
the instruction is all right as a statement of law, but the 
evidence here does not bear it out. Well, now, my recollec­
tion about this testimony is that ·wmiam Taylor himself 

stated that when the lumber truck started to skid, 
page 315 ~ tha.t is, when he saw it, it was 35 or 40 yards, 

which is 120 Rome feet, from the intersection of 
this particular road, which waA Main Street, at the point the 
accident happened, or rather the point that the automobile 
passed the oil truck. So at the time the automobile passed 
the oil truck-

The Court: William Tavlor's testimonvf 
Mr. Williams: -the lum.ber truck was 120 feet away. He 

8aicl that he cut to his left as the oil truck went by-I mean, 
ns the automobile. Now, instead of being 35 feet, as my 
friend st.ated, there is 120-some feet. Now. if that automo­
bile attempted to go throug·h, it is a question for the jury 
to say whether or not that automobile was guilty of neg:li­
gence. He may have misjudged the speed of the oil truck, 
and in the exercise of reasonable care thought that 11e had 
ample to go through, found out he was mistaken, and had 
to-ca.me to the conclusion he had to go to the left, which be 
did; the other driver, being confronted with that, either 
turned to l1is left or kept on. If he turned to Jiis left he was 
not at fault, in order to gain a little more room on the shoulder, 
and if our driver, according to his evidence, seeing the truck 
turn to the left, he cut to his left in order to g·ive a little 
more room for the fellow to pass on his right, then I imbmit 
there is no neg·ligence in thi~ case on anybody, and it is ab-

solutely an .unavoidable accident. So there is 
pag·e 316 ~ ample evidence. if the jury be1ieve parts of these 

testimoniPs of this driver of our truck and of 
William Taylor to sl1ow that it could not have been prevented 
by the exercise of ordinary care by P,it]1er the Saunders truck 
or the Hall truck. That is what an unavoidable accident is. 

Mr. Bowles: Then, in this situation, what is tbe pur­
pose-1 

Mr. Williams: ·we are not bound by the colored driver 
of our truck's testimony. ,ve are representing· Saunders, 
and we have a. perfect right to argue to the jury that this 120 
feet that "\Villiam Taylor puts it is correct. 

Mr. Bowles: ·well. what is the purpose here of getting to 
the jury the words '' unavoidable accident'' T This irn~truc­
tion is asked for by Saunders in order to repel tl1e action 
brouµ;ht against him by the plaintiff. Now, in this instruc-
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tion you say: ''if it appears from the evidence that the driver 
of the W. G. Saunders truck was guilty of no negligence,'' 
then the plaintiff cannot recover against Saunders. That 
is all Saunders is entitled to have the jury told of what is 
in that instruction. Why do they want to drag in by the 
ears that they were not guilty of neglig·ence, and it was un­
Rvoidable, and the law won't hold anybody responsible? That 
is just an effort to get a basis, as I see it, to argue to the 
· jury-that nobody was at fault. Now, I do not 
page 317 ~ think that Saundersis e11titled to that. Saunders 

is entitled to have the jury instructed that if his 
driver was not guilty of negligence, then they cannot recover 
against him. That is as far as he is entitled to g·o, and that 
is as much as that instruction ought to tell the jury. To 
drag in by the ears the unavoidable accident theory on this 
thing, I think that is improper. 

Mr. Godwin: Your Honor, if neither one of those parties 
were guilty of negligence, it is certain that neither one of 
them should pay damages. Now. as far as thnt is concerned, 
just because we have got a suit here. it doesn't mean any­
body has got to pay damages. Now. th(l Court would p;et 
itself in this position by refm,ing tl1i:=; instruction, if it should 
not give this i11struction; if this acdd(lnt was due to the sole· 
negligence of the driver of the green car, if the accident was 
occasioned bv the sole negligence of the driver of the green 
car, tlien neither of thei:;e 1Jar1:ies w·aR .~uilty of negligence. 
and it is an unavoidable accident so far ai;; tbev are con-
cerned. ~ 

Mr. Gilmm1: Put "so far as thev are concerned," or 
"caused solely by t1ie :2,Teen car." · · 

:Mr. Bowles: I might put mv objection tlliR way, sir: b:y 
every argument they use, everybody. concedes that tlrn green 

car was negligent. Then the accident waR not un~ 
page 318 ~ avoidable. 

l\Ir. Williams: Tbe jury might think so. 
Mr. Bowles: .There is no possible evidence on wllich the 

jury could tl1ink so. 
1\t[r. Williams: That. instruction has been given many times. 
The Court.: I am inclined to tllink that there is s11fficient 

evidence to sustain it. 
Mr. Bowles: I want to note an exception to that. 

Instmction No. 3 a. 

The Court: No. 3 a. Have you got t.l1a t f 
Mr. Bowles: fan 't that the same tl1in:2,·f What is the dif-

ference bet.ween the two¥ '·· 
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Mr. Godwin: That is an instruction where the driver of 
the green car-if they believe that he attempted to cut traffic 
when the highway was not free from oncoming traffic a suf­
ficient distance ahead to be permitted to be made in safety, 
and that by reason of that the accident was caused, by his 
sole proximate negligence, why, then, certainly none of the 
parties, none of the parties, including William Smith, the 

plaintiff, or the defendant Saunders would be en­
page 319 ~ titled to recover. Your Honor will have to tell 

them that when vou tell them how to write the 
verdict. a.nybow, unless you give them that instruction. 

Mr. Bowles: You tell them, sir, in 3 that this is an un­
avoidable accident if Saunders and Hall, the dead Hall, were 
not guilty of negligence. Then you come over in the next 
instruction 3 a, I believe, and tell them that it could not be 
an unavoidable accident because the green car was solely 
guilty of negligence. It is the. same idea that permeates both 
of the two things. 

The Court: .. If they believe.­
Mr. Williams: Of course. 
The Oonrt: -That the green car caused the accident. 
Mr. Bowles: What evidence here is there that the green 

car was not g11ilty of neg·Jip:ence? On what evidence could 
such a supposition be predicated? 

Mr. Wil1iams: We are saying, if he was guilty of negli­
gence wl1ich was the sole proximate cause. 

:Mr. Bowles: How can you give the jury an opportunity 
to determine whether he was or was not when there is no 

evidence here on the subject T 
page 320 ~ Mr. Godwin: This is just, if Your Honor please, 

so ·far as the parties to this suit here are con­
cerned. This 3 a here is purely on the question of the sole 
ne~lig·ence of the green automobile; and if that green auto­
mobile caused all this trouble, which is perhaps the better 
thoug·ht on the whole case, certainly none of the parties in 
this suit would be entitled to recover anything. 

Mr. Bowles: I think 3 a is nearer rig·ht than your No. 3. 
Mr. Godwin: There iRn't anything· wrong with either one 

of them. 
Mr. Bowles: It is certainly a. duplication, sir, of the same 

idea. 
The Court: I think No. 3 a is justified. 
Mr. Bowles: I note the exception. 
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Instruction No. 4. 

Mr. Bowles: That one has got something left out of it, 
evidently. The: sentence is not :finished, and it appears you 
must have left out something. Something is wrong in the 
fourth line : "If yon believe from the evidence that the driver 
of the defendant's truck proceeding west on the high-

way.· .. '' 
page 321 ~ Is that intended to say: '' proceeding west on 

. the hig-hway at the place,'' or-? 
Mr. Williams: There is no dispute about the fact that it 

was ·proceeding west. 
Mr. Bowles: Well, then, why put it to the jury to de­

termine¥ 
Mr. Godwin: Insert there, Your Honor, in the fourth line, 

rig-ht after "defendant's truck," "was." 
Mr. Bowles: Now, if Your Honor please, the succeeding 

lang·uage presents an error wl1ich the Court of Appeals has 
many times condemned, arid that is, to pick out a specific piece 
of evidence and emphasize it by calling attention to it in the 
instruction; unless it embodies the entire evidence it cannot 
be done. Furthermore, sir, this doe~ not present all of t]w 
alternatives that were available and open to the driver of 
the lumber truck, and omits a specific one which I assume 
the defendants will not care to have attention called to, 
namely, that he could have gone out on the right shoulder 
and avoided the whole thing. As the oil truck bore on him, 
according to his testimony, had he borne to the right shoulder, 
the entire emergency might have been avoided. Now, that 
alternative is specifically omitted. 

Mr. Williams : I do not recall any evidence­
page 322 ~ the driver of tl1e truck testified that tl1ere was 

grass in the ditch over there. 
Mr. Bowles: Well, there is other evidence to the effect 

that there is a shoulder there. 
l\fr. Williams : Whose? 
Mr. Bowles: Taylor's evidence. 
Mr. Willia.ms: He testified as to the south side of the 

road. 
Mr. Bowles: I beg your pardon, he said both Rides. 
Mr. Williams : I do not recall evidence as to tlle north 

side. 
Mr. Bowles: I made a special note of it. because if he 

hadn't s::iid so I would have put a witness on to prove it. 
The Court: Elmer Hall said there was a ditch there. 
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l\fr. Rowles: HP. said tlrnre was a ditch over there, but 
he didn't know how far it was, and he didn't want to go over 
on that side. 

The Court: There was no plat made of this, but there 
were numerous skefohes made. None undertook to show the 

surrounding-
page 323 ~ Mr. Bowles: Taylor testified tha.t there was 

a shoulder there on both sides sufficient for a car 
to drive on. 

Mr. Gilman: Pretty near all the pictures so show. 
The Court: Pictures show it? 
Mr. Gilman: Yes, sir. 
Mr. Bowles: I particularly noted that, sir, because I would 

not have left that hole open. It is wrong in an emergency 
instruction, in any event, sir, to tell the jury what other 
alternatives that man could have used without telling· them 
all the possible ones. 

Mt·. Godwin: Your Honor, maybe a decision of the Court 
of Appeals will settle that, that there is no doubt about that. 
In the case of JJfcGowa,n. v. Taynwn, which is generally recog­
nized as the leading a.nthority in Virginia on the question 
of sudden emergency, which has been followed in 170 Vir­
ginia by the case of Ote.11 v. Blessing: the Court says this: 

''It is true, as contended, that men confronted by sudden 
emergencies are not required to follow the safest course. The 
doctrine of error ·in P,xfn~mis is a humane one and has fre­
quently been applied by this Court, but it cannot be invoked 
by one who is at fault and who8e negligence or misconduct 

brings a.bout the peril in which he is placed.'' It 
page 324 ~ goes on to say, then, of this instruction given in 

McGrJ'wan v. Tayma.n. 144 Va. 358. Now, this is, 
as the Court pointed out in that case, what this man could 
have done 01· what he could not have done-

Mr. Bowles: In the ini;;trnction? 
l\fr. Godwin: In the instruction, and approved by every 

case that I have ever followed. '' The Court instructs the 
jury that if they believe from the evidence that. when the 
defendant, driving bis automobile down Harrison Street, was 
approacl1ing the intersection of Harrison and Seventh Streets, 
he diRcovered the bicycle of the plaintiff moving rapidly down 
Seventh Street not in control, nnd that a sudden emergency 
was then presented to him of either going forward or stopping 
Ms car-'' just as here; he is going· west; he could have 
turned left or turned right, he can't stop-and the Court 
pointed out tl10se two tl1ing-s-'' to avoid imminent collision, 
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and that he undertook to speed up his car and thus avoid the 
dan~:er, and that bis action was such that a person of . or­
dinary prudence might have done under-in a like Rituation, 
but he failed to thus avoid the collision, he would not be 
guilty of negligence because another course might have been 
more judicious." Been cited ever since 144 Virginia, ap­
proved in every case in which that has ever been cited; a 

leading case. 
pa~;e 325 ~ Mr. Bowles: Was that specific point raised? 

Mr. Godwin : Specific f 
Mr. Bowles: I mean, was an~r exception taken Y 
Mr. Godwin: I don't know. sir. 
Mr. Bowles: The point was not rais<?d, sir, unless an ex­

ception wus taken. 
Mr. Godwin: Well, I know at least that that instruction 

has been given so many times that it has become permanent, 
almost, in the law of Virginia. 

Mr. Bowles: Your Honor, they certainly have eliminated 
from this one choice, and that is, to turn to the right hand, 
even if there was a ditch the·re; they didn't put that in there. 
I submit to the Court that it is wrong· for the Court to state 
and fix what were his choices and say to tbe jury: "Now, 
aH these are the choices he had. He did not have any other 
one." That is hound to be error, 8ir. 

Now, the main objection to the instruction, I have not got­
ten to yet; sir. It does not say that the emergency was created 
without fault on Ms pa1·t. 

Mr. \Villiams: Yes. it does. 
Mr. Bow]eR: vV"hP.re does iU 

pag·e 326 ~ !fr. Williams: "without negligence on hiR 
. part,'' sPconcl line. 

Mr. Bowles: No, that is a general statement of law. 
The Court (Reading·) : "if you beli<~ve from tbe evidence 

that the driver of the defendant's truck ~vas proceeding west 
on the highway and that the actions of the drivers of the 
unknown automobile a.nd of the oil truck presented to him 
a sudden emergency' '---created without fault on his part.-

Mr. Bowles: You do not leave anything to the determina­
tion of the jury in tliat first sentence. 

The Court: Well, it is not the Court-the Court is not 
undertaking to say what the things were. The ,Court puts 
into tbe instruction such actions as were taken. Now, be 
did turn to his left, and aren't they entitled to have the Court 
say ''if you believe that is an emergency, aml he did turn to 
his left''-? 

Mr. Bowles: That is not what yon say, sir, if you read 
that. If you believe he was confronted with an emergency 
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-which presented to him a sudden emergency, to do one of 
two things, either hold his course or tum to his left, not that 

he cut to his lefl 
page 327 } Mr. Wi.lliams: Well, Your Honor, put in there~ 

"turn to his right or turn to his left. 
Mr. Bowles: Certainly it should go in there, "turn to 

his right,"· sir, but I think it is error to specify all those 
things. You ought to leave it, sir, for the jury to determine.· 
You have limited it to three alternatives. There might have 
been some others. 

The Court: We are drawing our instruction as to what 
is in evidence, not speculation. 

1\fr. Bowles: You cannot pick out a piece of evidence and 
emphasize it, sir. · 

The Court: They seem·to have done it. 
M:r. Bowles: There was no objection to it. 
Mr. Godwin: They did it, Your Honor. A man confronted 

by an emergency, as to whether he will stop or slow down or 
give the car more speed-they held that instruction was based 
on that state of facts. 

Now, right after "either to hold his course-" 
The Court: Turn to his riQ'ht or turn to his left. 
Mr. Bowles: Those questi~ns as to whether or not those 

specific things should be put in this instruction 
-pnge 328 } are not raised in this case at all. The question 

was whether he was entitled to one or whether 
he was not entitled, and tha.t was wliat was decided. The 
Court decided whether they ought to have g·otten an emergency 
iurtruction or not. 

Mr. Godwin: Well. there was ::i similar instruction in the 
ease of La1·cnstein v. Maile. 

Mr. Bowles: And that case was reversed. 
Mr. Godwin: The Court in approving· the decision in that 

case said that the defendant pr<?cipitated into an unexpected 
Rituation was not required to make a wise choice; he is only 
required. to do what a person of ordinary prudence would 
have done. 

1\fr. Bowles: That iR all rig-ht-
Mr. Godwin: But whether he uses reasonahle care under 

the circumstances is ordinarily R (lUestion for the jury. Now, 
it not only approyes what was said in four or. five other cases, 
it picks out this instruction in 1.1:fcGo,wan v. Ta.yman and holds 
that that is tl1e law in Virp;inia, and repeats that it is. So 
I do not see there can be any question in the world about 
that. 

Mr. Bowles: Jones v. Hanbur7J is the first case, sir, that 
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ever adequately dealt with error in extremis. 
page 329 ~ Judge Epes wrote an opinion of unusual length 
·· · in that case. That is a case where~ if Your Honor 
will recall, a man in a car was riding with a girl, and let her 
drive, and there was a car coming over the brow of the hill,. 
and when she went to p~ss was blocked in before she could 
make up her mind whether she could get through~ and the 
owner of the cm·, who was sitting in the seat, reached over 
and grabbed tlie wheel and headed it in the ditch on the left 
side. The oncoming car, which was a Packard, as I remem­
ber, crashed into the rig·ht. side of that car and injured the 
lady wI10 was driving. Now, she sued the owner, her friend,. 
on the ground that he did not let her drive but pulled the 
wheel, that she would have gotten through. That is an 
amusing case where the Judge took judicial notice of the fact 
that women cannot step three feet. In that case the ques­
tion was considered as to whetber you could go into all these 
alternative propositions and Rpecify as to what might ha.ve 
been done, and Judge Epes laid down in one page what was 
the proper Rtatement of the emergency doctrine. That is-158 
Virginia 842. 

Mr. Gilman: 164 .S. E. 545. 
Mr. Bowles: And in that opinion said the question is not 

what an ordinarily prudent person would do under the cir­
cumstances, but it is a question whether or not 

page 330 ~ a person acting in sudden emergency created with-
out fault on his part, whether or not it can be 

i;-easonably said that an ordinarily prudent man under those 
cfrcumstances might not have clone what he did. In other 
wordR~ it catcl1es it on the reveree angle. But I submit to 
the Court it is wrong for you to determine for the jury what 
were the possibilities and restrict tlrnm to those possibili­
ties. 

Now, I am not going~ to say any more about it, sir, except 
to ca.II attention. to the fact that you must--I think in the 
part of the instruction where you say '' if you believe' '-you 
have p;ot to tell them there he was in an emergency created 
-without any fault on his part, and then so and so. 

The Court: You mean after the words in the sixth line 
"presented to llim a sudden emergency"-created without 
fault on bis partY 

Mr. Bowles: "vVitl10ut fault on l1is part", yes, sir. 
Mr. Godwin: Well, you rcan write it in here, Your Honor. 

Was proceeding west on the hig·hway and tbat without fault 
on his part the actions of the drivers of the unknown vehicle, 
automobile, and of the oil truck, presented to llim a sudden 
emergency. 
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The Court: I happened to put it this wuy. Any 
page 331 ~ objection to this? '' * • * confronted by an emer-

gency, is not required to make a wise choice; and 
if you believe from the evidenee that the driver of the defend­
ant's truck was proceeding west on the highway and that 
lhe actions of the drivers of the unlmff\vn automobile and of 
the oil truck presented to him a sudden emergency created 
without his fault, either~'' 

Mr. Bowles: Created without his fault. 
The Court: ''--eitl1er to hold his course or. turn to his 

right or to his left in order to avoid a collision, and tha.t he 
cut to his left in an effort to avoid the accident, and that his 
action in so doing was such as a person of ordinary prudence 
might have done under like circumstances-'' I do not think 
t11ere is anything in the evidence to show a.ny other alterna­
tive that l1e had. 

Mr. Bowles: Stop w~s one of them. 
:Mr. Gilman: Or seen this g-reen car in time to slow up. 
Mr. Bowles: vVe do not think he is entitled to sudden 

emer~:ency for two reasons: one of them is his failure to keep 
a proper lookout and ha.ve his car under control was evidence 
of negligence which he himself admits and which .contributed 

to ca.usP. thiR emergency, if such existed. The 
pag·e 332 ~ second is that the evidence, uncontradicted, to the 

effect that thesP. brakes were not ~qualized prop­
erly, was an independent cause coming in there that- prevents 
liim from claiming emerg-ency, beeause he had a vehicle wl1ich 
wns not equipped to deal with an emergency. 

Tlrn Court: I think thev are · entitled to an instruction 
on sudden emergency. " 

Mr. Bowles: On those grounds we except to it, sir. 

Instruction No. 4 a. 

The Court: No. 4 a. 
Mr. Godwin: Your Honor, that is ]argely a repetition of 

the doctrine of sudden emergency. 
]\fr. Williams: We withdraw that. 
The Court: You withdraw 4 a? 
l\f r. Williams: Yes, sir, we withdraw tliat. 

Instruction No . . 1. 

The Court: AH right. No. 5. 
Mr. Bowles: Tlrnt is the same thing. 
Mr. WilliamR: No, sir, it is not. 
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page 333 ~ Mr. Bowles: Isn't that an emergency, what 
he is talking· about? 

Mr. Godwin: Your Honor, that has not been taken from 
the doctrine of sudden emergency at all. You have been -
discussing whether you should ghre an instruction on the 
duty of a man to stay on the right-hand side of the toad. You 
remP.mber that came up in V arta11,ian v. Hu,ddy and the other 

. cases on staying on the rig·ht-.ha.nd side of the road. We 
'have two statutes: one of them is that you shall drive as 
near as you.can to the right-hand side of the road, as near 
as practicable, it says; the other one says that cars meeting 
each other shall pass each other 011 the rig·ht and give each 
other as nearly as possible one-half of the main roadway. 
Now, to excuse that man in not conforming to that statute-­
Now, in dealing with whether or not a person meeting par­
ties lias to remain on his side of the road, and whether he 
is guilty of neglip:ence as a matter .of law if he goei;; to tbe 
left-hand side. this is w luit Vartanian has to say about it. 
"The driver of each of the meeting vehicfos may assume that 
the others will yield half of the wav and will drive or turn 
to tbe proper side of the road. A. driver will not be held 
contributorily negligent where he turns to tlw left instead 
of the right in an effort to avoid col1isi011 with an automobile 

approaching him from th(\ opposite direction on 
page 334 ~ the wrong· side of the l1ighway, if be had reason-

pble ground to believe that so to do was the only 
way to a.void the colUsion.'' Now, that not only goes to the 
primary negligence of our man but it g-oP.~ to the ql1estion was 
he g11ilty of contributory neg·ligence if this other man came 
out in front of bim. So it goPs to both, an excusable action, 

· leavin~· t.l1a.t side of the J1ighway. Now, that is the theory" 
upon which that instruction is based. 

Mr. Rowles: If Y 011r Honor please, there is so much law, 
good law, but inapplicable. · · 

Mr. Godwin: Now, under that theory, I doubt whether 
or not it has to be predicated on the basis of wl1ether or not 
hP. was primarily negligent, as is the rule under the doctrine 
of sudden emerg-ency; because suppose both of them were~ 
guilty of neglig-ence to begin with; the man has gotten back 
over there, and then the other fellow came over to him, and 
thP.11 they went off on the wrong side. · 

1\fr. Bowles: Your Honor, this is predicated-,-you notice 
tlie lang1.mge-on approaching from th~ opposite direction, 
two vehicles approaching· from tho opposite direction on tlrn 
wrong side of the highway. Yartanian and 1\fr. Godwin are 
both trying to state the law whicl1 would be applicable to a 
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situation where that prevailed: suppose two vehicles were 
driving along the road and one man was on the 

page 335 ~ wrong side of the road, and the approaching ve .. 
hicle in the opposite direction was wondering 

whet.her he was going to get over or not. That is not the sit­
uation here. Now, if that instruction were given on that 
proposition, it is wholly and enfo:.ely inconsistent with t4e 
emer~ency theory that he suddenly came over there,· and 
there was no approach. Furt.hermore, if Your Honor please, 
you are by giving this instruction linked up with the other 
one, telling the jury as a matter of law that they must as­
sume 1-bat there was a sudden emergency created without 
fault on the part of the Saunders driver, and on that assump­
tion the proposition was whether it was right in going over 
to the left. Now, we talk here about turning to the left to 
avoid an approaching vehicle. Exactly the same thing we 
have just finished talking about. 

Mr. Godwin: Your Honor. here is this about this instruc­
tion, too : Suppose they say that Saunders did have brakes 
that were not properly adjusted, and suppose he was driv­
in~ down the road with 80me brakes that were improperly 
adjusted-we will a~sume that for the sake of this arg-ument 
-hut that he was travelinQ; on his side of the road, not guilty 
of any 11e~:lip:ence, and· that suddenly a car comes out in 
front of him : lie has got a right, irrespective of whether be 
hm:; got g·ood brakes on his car or not, to try to get to the 

other sidA of the road. Now. that is what hap­
pag·e 336 } pened in this case : he tried to get to the other 

side of: the road. Thev Rav that he had defective 
brakes: hut whP.ther he lrncl clefecth;P. brakes 01' not. as a 
rnatte1· of faw -he did not have t-0 stand a head-on collisi.oi­
No man has to do that: and it is excusable to go to the other 
sid~ of th.-~ road under those circumstances. 

: ... 

You take the testimonv of this witness hen~ that said the 
last timP. he saw that truck, just before the accident, when the 
~Teen car came throug-h. tllis man was driving with his -right . 
wh'}els about Hnee feet from the right side of tl1e road, which'-~:: 
nnt him over in the middle of the road to begin with. I 

Mr. Rm.des: That is too remotP. to hook up with the acci­
dent, <mo feet awav. 

Mr. Williams_: ··Tlrnt. is not remote. The witn(.lss tPstified 
1 

he saw it happen right. in front of him. 
:Mr. Godwin: He said it ran on off, where he fell in the 

ditch, and he ,vm1t off again, and the last time he saw it it 
was a ho11t t.he middle of: tbe road. about three feet from the 
siclP. of the road. That is his testimony. 
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The Court: That instruction is refused. 
Mr. G-odwin: Instruction No. fr refused? 

page 337 ~ The Conl't: Yes, sir. You have got a specific 
instructfon here that there can be no reeovery 

against William Smitll. 

Inst1-uction 'No. 6. 

Mr. Willia.ms : Y eH, sir. 
The fiourt; So you do not need tliis f 
Mr. Godwin: Yes. This is wltere there can be no recovery 

ttgainHt "TiJiiam Smith. You know William Smith was sued, 
Yamr Honor, and tllat brought up the complication. 

Mr. Wi11iams: ThiR is not the im;trnction. This instruc­
tion !=la.ys "you sliall find for the defendant W. G. Saunders 
and the defendant vVilliam Smith.'' 

Mr. Oilman: You mean on the cross-claim f 
Mr. ,villiams: "shall find for hitn on the cross-elaim' \ 

if that will make it clearer, Your Honor. And we will ask 
to add "on the cross-claim". 

Mr. Bowles: Well, what has Saunders got to do with this 
onef 

Mr. Williams: Both of tl1em. "~, * * his negligence was 
the sole proximate cause of the accident, you shall find for 

the defendant W. G. Saunders and the defendant 
page 338 ~ William Smith on the cross-claim.;' 

The Court: Haven't you got other instruc­
tions that deal also with the cross-claim? 

Mr. "\VilJiams: If Your Honor please, we have got three 
eituations, whereas he had one. Now, this is the sole proxi­
mate cause of the accident. Then we have got it where they 
are co1wt1rring with tlrn negligence of tl1e green car. 

Mr. Bowles: I think this is the first time he }ms done 
that. 

The Oourt: No objection to No. 6Y 
Mr. Bowles: ·what bas 11<~ added on to thatf 
The Court~ '' on tlleir cross-claims''. 

Instruction No. 7. 

Mt. Bowles: I don't think, sir, it is proper to leave the 
jury up in the air on the statement ''proximately contrib-
uted.'' · 

Mr. Williams: If they did proximately contribute, isn't 
William SmitlJ entitled to recover! 
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Mr. Bowles: In other words, what you are getting at here 
is negligence of Erwin Hall, which negligence 

page 339 ~ concurred with somebody else's to cause William 
Smith's injury? 

Mr. Williams: If that is so, William Smith is entitled to 
recover. 

Mr. Bowles: Just to say "proximately contributed", sir, 
I don't think sufficiently states t]1e proposition at all. 

The Court : ,T ust intended to cover this cross-claim 7 
Mr. Bowles: Yes, sir. 
Mr. Williams: In his cross-claim. 
Mr. Godwin: You might add to the bot.tom of that, Your 

Honor, ''on his cross-claim". 
Mr. Bowles: 6 and 7 a.re separate; sole negligence and 

contributing ne~:ligence­
The Court: Yes. 
Mr. Bowles: Yon see what I mean, sir? 
Mr. Williams: The two tog·ether are half: put what the 

third one says-when you put them all together in-
Mr. Bowles: I think we ought to say some­

page 340 ~ thing· about neglig·ence concurred with somebody 
else's to contribute to William Smith's injuries. 

It doesn't even say contributed to cause them. Do I make 
myself clear as to what I am talking about 1 

The Court : Yes, sir. 
Mr. Godwin: Wel1, point out some negligence that you-
1\fr. Bowles: This 8 is a repetition of 7, it seems to me. 

Instrnction No. 8. 

Mr. Bowles: 8 is a better one than 7. 8 and 7 are the 
same thing. . 

The Court: It seems to me that they oug·ht to be limited­
I don't want to confuse th~ jury more than I have to. I have 
g·ot to confuse them some on that. I cannot help that. The 
issue itself is very complicated. 7 is tl1e one I first picked 
up. I will ~;rant 7 and refm:;e 8. 

Mr. Godwin: Your Honor, we want to offer 8 as drawn, 
as it correctly states the law applicable to the case. Then, 
if the Court refuses that, then we would present it with 
the last tliree lines stricken ont, whicl1 read : '' and if you 
further believe that sneh negligence was the proximate or 

concurring: caw:;c of the accident, you sha11 find 
page 341 ~ for the defendant William Smith.'' That would 

tell the jury what neglig,mce was, tell them about 
the specific act of negligence. 
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The Court: I will take 8 instead of 7, then. 
Mr. Williams: You want 8 rather than 7Y 
Mr. Godwin: Suppose-we leave No. 7 where it is, granted, 

and then strike out the last three lines of 8, which says he 
was guilty of negligence., which applies both to Saunders 
and Smith. 

The Court: Now, let us see what you want. 
Mr. Bowles: Now, Your Honor, I might say this to that 

proposition: There isn't any use writing a whole lot of 
little pieces of features and putting them together to make 
the same feature. This objection has been advanced by my 
fri~nd against my own instruction. In 7 you say : '' if you 
believe from a preponderance of the eYidence that Erwin 
Nolan Hall was guilty of negligence in the management and 
operation of the truck." In 8, with the elimination that has 
been -mentioned, after having submitted to them the issue of. 
negligence in operation and management, you repeat the item 
of· negligence, which is operation and management; pick out 
a specific one and repeat it. I don't see any use in doing· 
that~ sir. . 

Mr. Godwin: Your Honor, I wouldn't complain 
page 342 r of tl1at-

l\ir. Bowles: We put them all together. We 
haven't repeated a single element of negligence. 

lVIr. Godwin: The only specific act of negligence that we 
name in these instructions was that part of the Code, the lan­
g·uage that is copied in this instruction, which says that if he 
was driYing at that time under those conditions he was guilty 
of negligence. The statute says "reckless driving", but we 
say '',neg·ligence ''. Now, he has denied them, those different 
specific acts of negligence which he claims in two instances 
here. 

The Court : I don't see any use in separating them out on 
different pieces of paper, two different instructions on the 
same thing. However, the Court takes them as presented 
here. I have got to pass on them as presented. I will grant 
8 with the last three lines stricken out. 

Mr. Bowles: ,ve object to that as a duplication, unnecessary 
repetition. 

The Court: It seems to me if you tell the jury what consti­
tutes an act of neg·ligencc on the part of some, you oµght to 

be able to state what constitutes acts of negli~ 
page 343 ~ gence on the part of all. 

l\Ir. Bowles: I think so, hut you have no in. 
struction on the part of Saunders except one grab bag-"in 
the operation and management". Still, let it go, sir. 

The Court: All right. No. 9. 
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Instruction No. 9. 

Mr. Bowles: Now, this is certainly repetition.-
1\fr. Williams: Of what? 
Mr. Bowles : -it seems to me. 
:Mr. Godwin: No, this is the case of the joint concurring 

negligence of your driver and the green car., Mr. Bowles. 
M:r. Bowles: Didn't you tag Saunders on to that one up 

there? 
J\Ir. Godwin: We have got him in enough. 
The Court: You ought to add there '' on his cross-claim'' 

so as to make this clear to the jury. , 
]\fr. Bowles: Now, look at 6, sir, and see if that is not the 

same thing. They have taken their instructions 
page 344 ~ on the theory of separate instructions on sole 

negligence, sole neglig·ence, his negligence, mak­
ing Hall the sole proximate cause, contributing, and now 
hooked up in here with the green car. But you see, Judge, 
each ti.me, when you are talking· about Smith, they say '' and 
Saunders", and when they talk about Saunders, they say: 
"and Smith." That is what I am talking about there. This 
says "Saunders and Smith." 6 says "Smith and Saunders". 

The Court: Wait a minute. There is another point in this 
Instruction 9 : I do not think this· instruction was conceived 
as a cross-claim instruction. Here you say: "which negli­
gence concurred to proximately cause the damages to the 
truck of Saunders." Now, you do not say anything about 
injury to Smith. You haven't got any injuries to Smith. I 
do not quite follow this, the drift of that instruction. If it 
was meant for a cross-claim instruction for both of them, 
surely you mean to put in there that this negligence caused 
the damages to Saunders' truck and personal injuries to 
Smith. . 

l\tir. Godwin : Let's see, Your Honor. . I think we can ar­
range it. Yes, probably you should have had "Smith" in it. 

The Court: It is confusing. 
page 345 r Mr. Godwin: Your Honor, will you· strike out 

"and also ·william Smith" 1 That should not be 
on that instruction. That is on the next one. 

The Court: Then you are asking this instruction as a cross-
claim instruction? · 

Mr. Williams: "vou shall find for W. G. Saunders on his 
cross-claim.'' · 

Mr. Godwin: On his cross-claim, he is free of contribu­
tory negligence. 
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The Court: Now, let us see. "which negligence concurred 
to proximately cause the damages to the truck.'' Now, I 
think that is all right, sir. 

The Court: No. 9 granted. 

Instmction No. 10. 

The Court: No. 10. This is primarily for Smith, isn't it f 
Mr. Godwin: That is right. That means that neither W. 

G. Sarmders nor the other man can recover, but Smith is the 
only man who is entitled to 1·ecover. 

Mr. Bowles: No. 10: I will v'3ry briefly give my objection 
to it. That instruction could be-I offer a suggestion to fix it 

at the same time: that their joint negligence con­
page 346 ~ curred to cause the injuries, or contributed to, is 

entirely confusing·, and leaves the situation open. 
And it does not take into consideration whether Smith on his 
testimony was guilty of contributory negligence in failihg 
to keep a lookout for his own safety. Under the Ford and 
Driscoll cases he might have jumped out. 

Mr. Godwin: Oh, shnh. 
Mr. Bowles: I do not think we can eliminate that, his pos­

sible contributory negligence. 
Mr. Godwin: Does that want the word "proximately" 

caused or contributed to? 
The Court: Concurred to cause-
Mr. Godwin: And that their joint negligence-
The Court: ---eoncurred to cause- · 
Mr. Godwin: Concurred to cause. 
Mr. Bowles: I think that is it. This instruction is drawn 

on the theory that the negligence of those together caused 
all those things. 

Mr. Go.dwin: And that their joint negligence-
Mr. Bowles: -concurred to cause all these injuries and 

damages. Contributed means contributed to 
page 347 ~ something· else. · 

The Court: That their joint negligence-
Mr. Godwin: Your Honor, may I suggest this: that their 

joint negligence proximately concurred to-proximately con­
tributed to the accident. ,v ould that be-? 

Mr. Bowles: No. 
Mr. Godwin: If we get it without objection-it means the 

same thing. 
Mr. Bowles: Do you anticipate any such result? " • • * 

that their joint negligence proximately caused the damages 
to the truck and injury to Smith.'' I don't want to be meticu­
lous, sir, but-
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The Court: It seems to me that when you say that their 
joint negligence-

Mr. Bowles: -caused it-
The Court : I don't see why you need "contributed" when 

you say their joint neg·ligence-
Mr. Williams: Caused-contributed to cause? 
The Court: If their joint negligence proximately caused 

it, doesn't it present all that f 
page 348 ~ Mr. Williams: No, but it might contribute with 

the negligence, if any, of the automobile driver. 
Mr. Bowles : The third, the green car f Then if that is 

what you me11n, I think you ought to say so. You can't just 
say ''contributed", hanging it up in the air. 

1\fr. Williams: I mean contributed to the injuries. 
:Mr. Bowles: Contributed to what f 
Mr. Williams : To the injuries. 
The Court: I infer that this instruction is drawn upon the 

theory that it covers all joint negligence. 
Mr. Williams: That is right. 
The Court: I can not see why contribution should be in­

serted in the joint negligence. 
Mr. Williams: Because you have got another party whose 

negligence also might contribute. 
The Court: Yes, but you have covered it in another in­

struction. 
l\fr. Williams: I do not think so. Have we? All right. 

All right. Just say ''proximately caused." Joint negligence 
proximately caused the injury. 

page 349 ~ l\fr. Bowles: ,v e are all getting tired, and what 
not, but I would like to insist upon the instruc­

tion being correct. Erwin Hall was not injured ; he was 
killed. It should be death. 

l\fr. Godwin: ·want to put "death" in theret 
1\fr. Bowles: I would much prefer it. 
l\f.r. Williams: He was injured before he died. 
l\f.r. Godwin: ,v en, just write "death" over "injuries" 

there. , 
Mr. Bowles: Does Your Honor not think that you should 

insert after "William Smith", ''while exercising ordinary 
care on his part"? 

Mr. Godwin: Your Honor, I think there certainlv can not 
he any question of contributory negligence on the part of 
·wmiam Smith. 

J\f.r. Bowles: When he never sa.w any of it Y 
l\fr. Godwin: He said, Your Honor-he did say he saw it; 

he said he was riding, and the last time he saw the speedome­
ter it was going· 25 miles an hour-
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The Court: Never· looked, never saw anything. 
· Mr. Godwin: He said he saw the car come up 

page 350 ~ beside him, and the oil truck., but he was injured 
and stayed in the hospital for three or four days, 

and he didn't know what else happened. 
Mr. Bowles: He never has yet seen the oil truck. 
The Court : Never seen the oil truck. · 
Mr. Williams : Well, Your Honor, suppose he hadn't seen 

the oil truck; would that be contributory negligence T _ 
The Court: He was a passenger in this truck. 
Mr. Williams: Of course he was. 
The Court: And he cannot sit thei·e., as I understand the 

law, supinely-
Mr. Williams: Of course not. 
The Court: -and commend himself to the care of the 

driver. · 
Mr. Williams: Of course he can't, but he cannot be held 

to any greater duty than that he would have seen if he had 
looked. What would he have seen? He would have seen the 
oil truck coming down the road, exactly what the driver saw. 
What could he have done t Not a thing in the wor Id. The 

only thing, he could have told the driver what he 
page 351 ~ saw: "Here comes an oil truck." But he would 

only be telling the driver what the driver already 
knew. 

The Court: He might have seen the green car coming up 
on his side. 

Mr. Williams: ·what. would he have done if he had seen 
the green car coming up on the side T What would anybody 
l1ave done? 

The Court: He mig·ht have slowed down. 
Mr. Williams: There is no evidence of any excessive speed. 
Mr. Gilman: That is all the more reason why he should 

have slowed down. 
Mr. Williams: A man doesn't have to slow down simply 

because a man-
Mr. Bowles: The law requires you to do that. When a man 

overtakes yon you must immediately let him pass you. 
Mr. Williams: I haven't seen a statute that if you are go­

ing 20 miles an hour you have got to slow down and let a man 
pass you. 

Mr. Bowles: If a man undertakes to pass, you must im­
mediately let him pass. There is evidence here 

page 352 ~ that the driver raced him to keep him from pass­
ing. Smith could have told him not to do that .. 

]\fr. Williams: Heard the racing of the motors is what 
the witness said. Heard the racing of the motors, as if 
racing. 
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Mr. Bowles: As if racing! Well, on cross examination 
he said the cars came by and raced to see who was going to 
pass, or words to that effect. 

Mr. Williams: The fallacy, I think; in my friend's argu­
ment, that you can not give an instruction on negligence un­
less it can be one that the jury could find that the negligence 
that you give the instruction on is or can be a proximate cause 
of the accident. If this man was going 20 or 25 miles an hour, 
which is all the evidence about speed, and he had seen this 
car coming up behind him until he attempted to pass, and he 
saw him pass, he was under no duty to slow down. You don't 
slow down an automobile if you are going at a reasonable 
rate of speed because somebody passes you. 

The Court: Your view is that there is no evidence here in 
this case at all to justify any finding on the part of the jury 
that William Smith is guilty of any negligence¥ 

· Mr. Williams: Absolutely. The evidence is 
page 353 } undisputed. 

The Court: Therefore that instruction should 
not even suggest it? 

Mr. Williams: Yes; because there is no evidence that he 
did not do what an ordinarily prudent person would have 
done, or that he did anything in any way that concurred with 
anything else to produce the accident; even if he be con-
ceded to be guilty of some negligence. . 

The Court: What do you claim t~at you could put his 
n~gligeuce on? What is your reply, Mr. Bowles? Mr. Wil­
liams states that these facts which hav:e been brought-ad­
mitted here, are not sufficient to pass that to the jury. As 
I understand it, the argument presented is that if William 
Smith was guilty of neg·ligence, it would not efficiently con­
tribute so as to bar him. That is what I understand. 

Mr. Bowles: Well, Your Honor, I can not point to any.· I 
can poinfto evidence from which an inference might be drawn 
that he might have prevented the accident, but I can not point 
to any evidence from which it is conclusively shown. 

The Court: I do not ask you to point to any that con­
clusively shows. I mean from which inferences 

page 354 ~ could be drawn. 
Mr. Bowles: I think Your Honor· has proved 

that. Isn't that the situation, that as the car came up there 
beside him, which he said it did, I believe, that he might have 
avoided it had he been keeping a proper lookout for his own 
safety, could have said: '' Here comes an oil truck. Let that 
fell ow go by, or drop back, do something or other.'' In other 
words, he can not just sit supinely by and do nothing, and 
abandon himself to the care of the driver. 
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The Court: That is unquestionably true. We are dealing 
with a situation that developed immediately. The cases that 
have applied that cover long distances, where the passenger 
is oblivious to the driving of the driver over some consider­
able period of time. I have in mind one right now. A car was 
sitting· in the road, on the right of way, and the party driving 
was not aware of the fact of an approaching train. And the 
very argument was made, if she had seen the train, what could 
she have done about iU The Court said that is not the point; 
she didn't see it, and by merely turning her head she could 
have seen it, and it was her duty to look and listen. That 
situation, that was a crossing accident. That was negligence, 
putting herself in a position where she didn't observe her 
duty. 

Mr. Bowles: That is true. This man has never yet seen 
that there was an oil truck in front of him, notwithstanding 

the fact that he he should have heard the thing, 
page 355 ~ the fact that it was racing· up the road. 

Mr. Williams : I am not going to say any more. 
It is getting late. 

The Court: It is so intangible I will give the instruction, 
but-

Mr. Bowles: I note an exception. 
Mr. Godwin: At this time we would like to ask the Court 

to strike the evidence as to William Smith being sued under 
the notice of motion. · 

The Court : There is no evidence against William Smith 
at all. 

Mr. Godwin: We would like to ask the Court to strike the 
evidence and direct the jury that there is no evidence upon 
which they can find a verdict against William Smith on the 
notice of mot.ion. 

Mr. Williams: Instruction No. 11-
Mr. Bowles: Your Honor, that is technically perbaps cor­

rect, ·but I do not fancy the idea of putting to this jury the 
idea that we are attempting to sue him, and we have failed. 

The Court: I think you are entitled to sue him. 
page 356 ~ Mr. Williams: Your Honor, he did sue him. 

Mr. Godwin: You sued him. 
The Court : Yes, but he has tried his 1best to unsue him. 

I have got to put it in here some way. 
Mr. Bowles: Why can't we dismiss it, Your Honor? This 

is the most anomalous situation I ever saw. They have us 
suing someone that we don't hold and can not sue. We can't 
dismiss it, and we don't produce any evidence, and then they 
make a motion to strike it out. 

Mr. Gilman: We can't do it, but they can. 
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Mr. Bowles: I say it again, Your Honor: I review all my 
motions followin~ his motion to strike, that we have never 
offered to non-suit this case. Now, I think that this motion 
to strike William Smith reopens that e:q.tire question, and 
I make the motion right now to the Court to abate this action 
as to William Smith, following his motion to abate the ac­
tion as to William Smith, and dismiss the cross-claim as im­
properly filed, and to dismiss the cross-claim of W. G. Saun­
ders as improperly :filed. I think you can take that under 
consideration now in the light of that motion, after all the 
evidence is in. Mr. Godwin has said that was one of the 

things Judge Coleman was talking about, whether 
page 357 ~ he could do anything with it until the evidence has 

been presented. I think the defendant has re­
opened this question now and enables Your Honor to take 
charge of it. 

Mr. Godwin: Of course, there is no use arguing the thing 
backwards and forwa1·ds. We have been over it so many 
times. 

Mr~ Bowles : We object to the withdrawal of your motion. 
Mr. Godwin: The Court actually held that the cross-claim 

when filed became a part of the original suit, original action, 
and if the original action was dismissed the cross-claim could 
be dismissed without the defendants' consent, who became 
plaintiffs, and that, of course, was a sound proposition. Sup­
pose, for instance, that when a plaintiff :files suit against an­
other defendant, and when they get to the conclusion of the 
testimony, you find that the plaintiff has no case, hut the de­
fendant is entitled to recover. The same thing is true in this 
case. There is no evidence, oh, certainly there is no evidence 
in this case upon which the jury can base a verdict against 
William Smith on the notice of motion. 

The Court: It is conceded on both sides. The only ques­
tion is how it should be raised. . They want to dismiss as to 

·wmiam Smith. 
page 358 ~ Mr. Godwin: But we will have conceded-

Mr. Bowles: Exactly, one of the things that 
we have been contending for; if we ,1rnre to proceed even un­
der the non-suit statute, which he has tried to hold us to all 
the time, that he could never prevent us even in that situation 
from dismissing as to Smith. That the only penalty theY. 
would suffer if we dismissed is they couldn't file a cross-claim, 
but they have been arguing all through this proposition that 
we couldn't even dismiss as to Smith. 

l\fr. Williams: Your Honor, what is the objection to simply 
giving this Instruction No. 11 T 
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The Court: That is what I am trying to find out, why that 
doesn't present the issue to the jury that there is no evi­
dence-I am disposed to tell this jury that there is no way 
they could find a verdict against William Smith. 

Mr. Williams:, Well, then, withdraw any motion there is 
in reference to striking· the evidence and let the Court give . 
the instruction. 

Mr. Bowles: Let the record show that we object to the 
withdrawal of the motion. 

Mr. Williams: All right; the record so shows. 
Mr. Bowles: Without passing on our motion, Your Honor, 

can't you tell them that we do not claim anything 
pag·e 359 ~ against William Smith. 

Mr. Williams: Isn't that what you tell them T 
Mr. Gilman: You tell them that we have failed to prove 

anything against William Smith, which is entirely different. 
Mr. Williams: Won't it serve the same purpose if you 

tell the jury that you don't claim anything against him f 
The Court: I will make this change in this after '' upon 

which'' : instead of saying '' you can find'', '' to base a ver-
dict". ' 

· _Mr. Williams: It will read now, Your Honor-f 
. The Court : '' * "" • there is no evidence in this case upon 
which to base a verdict in favor of the plaintiff,'' instead of 
leaving that-just a slight change, slight difference. 

Mr. Bowles: We note an exception, for the reasons stated. 

· Instruction No. 12. 

Mr. Bowles: No. 12, sir, is objectionable to us for three 
reasons : the first one is, there is not sufficient 

page 360 ~ evidence here to show the difference between the 
fair market value of the tractor-trailer prior to 

and after the accident; that there is no evidence of a differ­
ence in market value, and no credit shown by the evidence al­
lowed, because the man did not dispose of the tractor-trailer. 
He has still got it. He repaired the trailer. As to the tractor 
part of it, he said it was worth something, but he still had it. 
And, of course, the general exception that we have previously 
stated against any instruction in his favor. 

The Court: He did say-you did ask a question what was 
the difference between the market value of the truck and 
tractor, and he did say that he repaired the trailer-

Mr. Godwin: In his own shop at a cost of approximately 
$100. 

Mr. Gilman: I think that is right. 
Mr. Bo,vles: That ·is correct. 
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Mr. Williams : The difference in value of· them was $500. 
Now-He said it was $500 but it was worth $50-

Mr. Bowles: That is all he got. 
Mr. Williams: No, he didn't get it;but he said 

page 361 } that was what he thought it was worth. 
The .Court: If you are going to distinguish 

between the tractor and trailer, I am of the view that there 
is suf :fi.cient evidence of fair market value of the tractor to go 
to the jury, the difference between the fair market value .of 
the tractor prior to the accident and immediately after the 
accident, and the damaged proved as to his trailer. 

Mr. Godwin: All right, sir. 

Instruction No. 13. 

The Court : No. 13. 
Mr. Bowles: Now, sir, we have got some very material, I 

think, objections to that. There is no evidence that he will 
incur any medical attention in the future; no loss, no evidence 
of any loss of earnings- . · 

The Court: Wait a minute--:-(.N ote: The Court studies the 
instruction.) 

Mr. Godwin: He has still got these terrible headaches. Per­
haps the best way is to read the evidence there about it. · 

Mr. Gilman : Yes, but the headaches haven't been e.onnected 
with the injury. .. . 

Mr. Godwin: The doctor said he was perma-
page 362 } nently injured. · 

1\fr. Gilman: Oh, no. Oh, no. What doctor? 
Mr. Godwin: Dr. Dunford said it was permanent. (To 

reporter.) I would like for you to read that stateuient back to 
him. Dr. Dunford's. 

- Note: Dr. Dunford's testimony subsequently read to Mr. 
Godwin. 

Mr. Gilman: He said his symptoms, all symptoms were 
subjective. 

Mr. Godwin: Subjective? Well, that means that he can 
feel them. 

Mr. Gilman: As I understand it it means that whatever 
the patient states prevails, has to prevail. 

Mr. Godwin: Well, that is true. 
Mr .. Gilman: He can't find anything to base it on. 
Mr. Godwin: Just like a man that has appendicitis; they 

diagnose it from the pain. Read Dr. Dunford's statement to 
make certain he was permanent. Your Honor, I do not take 
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it a man can not recover from injuries simply booause it was 
subjective, because 90 per cent. of damage suits it is subjective 

only. 
page 363 ~ · Mr. Bowles: He didn't s.ay that he never had 

headaches before, or this accident caused them, 
but he merely said: "I have headaches." 

Mr. Godwin: Well, the best way to settle it is on the rec­
ord. Read the record on that. 

]\fr. Bowles: There isn't any evidence that he has got to 
have medical attention for the headaches. That is what we 
are talking about now. . 

The Court : I am striking out of this instruction right now: 
'' and the necessary expenses for medical attention that will 
probably be incurred by him in the future, if any, consequent 

. upon the injuries received.'' I haye already stricken that 
out. 

Mr. Godwin: All right, sir. The loss of earnings,-
The ·Court: Proof of what he made before and whatever he 

is making now Y 
Mr. Godwin: Just that-
The Court: That is the only reason I didn't put that in 

there; of course he didn't prove it. 
Mr. Godwin: Well, of course he did, but be didn't prove 

it. He said he wasn't working, anyhow. He said 
page 364 ~ he was working for the Government now .. 

Mr. Bowles: Better work. 
Mr. Williams: My recollection about the testimony there 

was he was working on his father's farm and he wasn't able 
to do any work for about a year. 

Mr. Bowles: Is that on the loss of earnings, sirY I under­
stand that there is no definite measure of actual loss of earn­
ings in money value. 

The Court: I don't think there is sufficient proof of loss 
of earnings to put it in. Now-

Mr. Bowles: Now as to whether it is permanent or not. 
We say it is not. There is no evidence tllat this headache 
would disable him or limit his earning money in the future. 
On the contrary, he is working· right now for the Govern­
ment. 

The Court: I confess that I do not recall anything that 
came to my mind that Ile had any permanent injury. 

Mr. Bowles: Now, they have got to show diminished earn­
ing capacity. They have diminished earning capacity; that 
instruction is wrong on that. - · 
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Mr. Godwin: Well, the only way I know to settle it is to 
_read the doctor's statement back. I thought that 

page 365 } he said that he was permanently injured, and per­
manently suffering from this subjective condi· 

tion. Dr. Dunford-if he will read it. 
Mr. Bowles: He can't read it while I make objections, 

Your Honor. You see, we don't want him to lose his place. 
The Court: That is just a question of what the evidence 

shows. Now let us see No. 14 while we let him look it up. 
Mr. Bowles: Well, Your Honor, irrespective of whether 

he said it was permanent or not, there is no evidence ·at all 
that his injury will partially disable him to labor and earn 
money in the future-'' and find such sum as will, if paid now, 
be a fair compensation for his diminished capacity.'' There 
isn't any proof of anything of that sort. Not a thing on 
that. 

The Court: I agree with you on that. 

Instruction No. 14. 

Mr. Bowles: What is this No. 14, now¥ 
The Court: Now, 14. 
Mr. Bowles: It is a duplication of what we said before, 

isn't it? 
page 366 ~ :M:r. Godwin: That is where all three of them 

are connected. This is the only one on it. 
The Court: It seems to me that-I thought you had one 

on sole negligence, concurring negligence, and joint negli-· 
gence. 

Mr. Godwin: No, sir; this is one where all three of them 
are guilty of neglig·ence; only one party is entitled to recover, 
and that is William Smith. 

Mr. ·Williams: The defendants' instructions always seem 
more numerous than the plaintiff's. As a matter of fact they 
l1ad thirteen .. 

The Court: That would leave this No. 10 in this shape­
you say '' find for the defendant William Smith against the 
plaintiff.'' 

M:r. Bowles: Yes, sir. How could everybody be negligent 
and cause William Smith's injury, and the concurrent negli­
gence of all of them jointly contribute with what? What.wo·uld 
be connected with those to produce his injury or contribute 
to produce it f Contributed with whom? 

The Court: I think No. 10 adequately presents your theory 
there. 

page 367 r 
Mr. Godwin: No. 10, Your HonorT 
The Court: Yes, No. 10. 
Mr. Godwin: No, sir, that is not in conjunctior, 
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with the third party. That is where the Saunders and Mat­
lack trucks were guilty of negligence. 

Mr. Williams: That is right. Now, this is where all three 
of them were guilty of negligence. 

The Court: Let us see. Let us take them. Three instruc­
tions~N o. 8-

Mr. Williams: We went through them, Your Honor. It 
is not covered where all three of them were guilty of negli­
gence. 

The Court: Which gives which? 
Mr. Godwin: When we made an objection to his instruc­

tion on the ground that it covered a third party, we found 
out .that we didn't have one that covered three-party negli­
gence, and then we put this one in as No. 14. 

Mr. Bowles : I want to make an exception in the record, 
because it is prejudicial to this plaintiff in a case where she 
is combating a cross-claim that ought not to be here any­
how, to have the contention in the instructions of William 
Smith's right to recover against her separated into a repe­
tition of negligence of her deceased, the negligence of her 

deceased concurring with one other party, the 
page 368 ~ negligence of her deceased concurring with two 

other parties, and the negligence of her deceased 
concurring with everybody; four times saying the same 
thing ag·ainst her. 

Mr. Godwin: That is unfortunate. 
Mr. Bowles: Fortunately the Court of Appeals agrees 

with me on that proposition, on that ground. 
The Court: If we are going to give No. 14, why not put 

it right down here following 10? 
Mr. Williams: Make it 10-a if vou want to. 
The Court (reading): ''The Court instructs the jury that 

if you believe from the evidence that Erwin Nolan Hall and 
an unknown party driving-Erwin Nolan Hall, Elmer Hall 
and an unknown party driving «c * * were all guilty of negli­
gence and that their joint negligence-" You want to make 
that 10-aY Yes, I want this 14 read following 10. 

Mr. Bowles: Now, if everybody in here that could be neg­
ligent was guilty of causing this thing, what did they con­
tribute tot I object to that instruction in that it is con­
fusing and unnecessarily repetitious. 

The Court: The first time in my· life I ever saw this in­
struction granted. 

page 369 r Mr. Williams:. Your Honor, this Instruction 
F, Instruction No. 4, which is the sudden emer­

gency instruction, and Instruction No. 5, all sort of tie in 
together. 
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The Court: N·ow, let us see; Instruction 5; that is the num-
bered instruction. 

Mr. Williams: That is the one you refused, Your Honor. 
The Court: Oh, yes. . 
Mr. Williams: I want to ad.dress myself to this sudden 

emergency doctrine just a second. When this Instruction 
No. 4 was prepared I had no idea that there would be any 
contention that there was any negligence on the part of 
the Saunders truck existing prior to the time that the auto­
mobile-the damage took place of the Saunders truck. There­
fore this Instruction 4 was drawn under the theory that 
there would be no proof of any neg·ligence prior to the time 
the sudden emergency, as we call it, arose. Under the sud­
den ·emergency doctrine. it does· not make any difference how 
guilty of negligence a person was prior to the ooourrence 
of the sudden emergency; he is still entitled to an instruction 
on the sudden emergency unless his negligence caused or 
contributed to the emergency. You get what I am driving 

at 7 The ref ore the question of the defeative 
page 370} brakes which was an existing fact has nothing 

to do with the application'of the principle of sud­
den emergency, and the instruction should not be limited by 
saying: ·"without fault on the part of the defendant," as 
Instruction L says-as Instruction 4 as granted says. We 
think that· that Instruction 4 should be amended. You have 
already granted it as it is, but, having refused 5, which cov.; 
ered the point that I am making, we think Instruction 4 
ought to be amended to read: ''where a person is suddenly 
confronted by an emerg·ency which is ·negligence does not cre­
ate'', rather than as we have it in this instruction, without 
negligence on his part, to avoid a collision without negli­
gence on his part. Your Honor, you give them an oppor­
tunity to argue before this jury that if 'they were negligent 
in not having brakes properly adjusted when the collision 
liappened, the sudden emergency doctrine does not apply. 
We do not think that is the law. . 

As stated in this case of Otey against Blessing, '' it is true 
that men confronted by a sudden emergency are not re­
quired to follow the safest course. The doctrine of error in. 
e.xtrern-is is a humane one and has been frequently applied, 
but it can not be invoked by one who is at fault and whose 
negligence or misconduct brings about the peril.,., Now, if 
he was running at an excessive rate of speed and that ex­
cessive rate of speed had created this emergency, he could 

not invoke the sudden emergency. But if he was · 
page 371} negligent in driving a defective truck, we can 

invoke the emergency doctrine. You get the 
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point that I am :attempting to maket This Instruction 4, as 
you have granted it-you see you allowed them to put in there 
that a person who, without negligence on his part, is sud­
denly confronted by an emergency, and again to avoid a col­
lision without fault on his part. Now, they are going to 
argue that these brakes keep this instruction from being ap­
plicable, and we say, therefore, that in view of the fact that 
there is no negligence, according to our view of the situa­
tion, that could possibly have caused this, no negligence that 
could have created this emerg·ency, that Instruction 5 should 
be granted, and that Instruction L should be refused. 

Mr. Bowles: If Your Honor please, the converse of that 
view is exactly what they have in mind, and I think Your 
Honor is familiar with the principle that a person who puts 
himself in a position whe1·e he is incapable of acting or ex­
ercising the kind of care in any situation, is never excused, 
his failure so to do, on the theory that somebody else has 
done something wrong. This is an illustration: for example,, 
suppose there is a collision that had happened; a person ex­
ercising ordinary care should realize in time to stop. Now,. 
he might have realized; he claims sudden emergency; but 
he is now starting with independent negligence; the claim 

that there is negligence puts him in the position 
page 372 ~ of whether he does or whether he doesn't,. 

whether the emergency is sudden-in any case 
he is not in a position to exercise care, in whatever circum­
stances he finds himself. He is g·uilty of independent negli­
gence which comes in and strikes across the corner, so to 
speak, and precludes him from excusing himself on the fact 
that he is faced with an emergency; because, irrespective 
of whether or not there was a sudden emergency, his negli­
gence was there, made effective clean through the thing, 
which puts him in the position of emergency. He has got 
defective equipment; for example, a man driving a car with 
no brakes, and he is cunfronted with an emergency. What 
difference does it make, if he has g·ot no brakes and can not 
stop 1 He is not entitled to rely on the emergency to ex­
cuse himself from having no brakes. Now, he comes up here 
and claims that: '' Here, I am confronted by an emergency .. 
I have these alternatives; and I am not to be charged with 
the duty of an ordinary man because of this emergency.',. 
And we say: '' Oh, no, yon are not permitted to avail your­
self of the emergency because you are guilty of this negli­
gence; it doesn't make any difference whether it is an emer­
gency or not; your independent negligence in operating a de­
fective vehicle-'" Now, that is2 of course, all as we stated 
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in Instruction F, upon the theory,. I believe., that that defect 
in adjustment of brakes was there, that it ex­

page 373 ~ isted and that it was a contributing cause either 
to the emergency or to the collision. Now, if 

you assume those things, he can not rely upon the emergency 
if the defective brakes contributed to cause this emergency, 
for it is not without fault on his part. If the defective 
brakes contributed to cause the collision, he ean not excuse 
himself on the theory of a sudden emergency. And Your 
Honor will remember it is not a finding instruction, but 
merely applies to the emergency doctrine as an excuse for 
failure to have proper brakes. 

Mr. Godwin: Your Honor, just now when I was arguing 
this question you refused this Instruction No. 5. I thought 
perhaps I had made myself clear to the Court, because the 
language of this decision can not be misconstrued: '' but it 
can not be invoked by one who is at fa ult and whose negli­
gence or misconduct brings about the peril in which he is 
placed.'' 

Now, the neglig·ence which the Court deals with there ifl 
negligence that brings apout the peril. That brings about 
th" peril. Now, in Instruction No. 5, as we asked for it, we 
can not get an instruction that takes into consideration both 
theories of this case. The plaintiff's theory and the defend­
ants' theory are different. Since this be so, o,ur instructions 

should run on the defendants' theory of the 
page 37 4 ~ case, and we feel like they should be granted. 

Now, in this instruction which is offered here, 
it g·oes clearly against the language of this decision. It says 
this (Instruction L) : '' The Court instructs the jury that, 
if you believe from the evidence that either the defendant 
Saunders or his driver failed to maintain the brakes on 
either his lumber truck or l1is trailer in proper and safe 
conditio1i-'' 

Mr. Bowles: Adjustment. 
Mr. Godwin: "-and that such failure either caused or 

contributed to cause either the emergency or the collision, 
then the defendant, Saunders, can not rely on the emergency 
to excuse the actions of his driver.'' 

That is the ground on which that instruct.ion is offered. 
So we say, Your Honor, we think we are entitled to Instruc­
tion No. 5, and that '',1?ithout fault on our part" should be 
taken out of Instruction No. 4. 

The Court: In Instruction No. 4? 
Mr. Godwin: Yes, sir. ·· 
1\fr. Bowles: Of course, Your Honor, that case that is 

being read is all right law, as far as it goes, but there is no 



244 Supr{'me Court of Appeals of Virginia. 

question in that ease of independent negligence such as we 
have here. There was no need to discuss it there. 

Mr. Williams: The only time his rights are 
page 375 ~ taken away fro!ll him is by virtue of acts that 

create 01; contribute to the emergency. I don't 
care what kind of brakes this fellow had; they would not 
prevent-

The Court: They might not stop. 
Mr. Williams: That may be true, and we can not abso­

lutely guess whether or not failure to have proper. brakes 
would cause an accident. We are dealing here with the ques­
tion of whether or not that trailer or the oil truck caused 
the accident. 

Mr. Bowles: The Court decided in a case, where they 
attempted to rely upon emergency because it occurred sud­
denly, where two girls were bumped in front of a Clay Street 
ear:. The Court said that failure on the part of the motor­
man to observe that wet leaves were on his track, causing 
his car to slide when he hadn't put on brakes-that his neg­
ligence in failing to see that was a situation such that a 
jury could believe that he ought to have put on his brakes 
earlier and allowed for that sliding distance, that that was 
p1ior negligence which would deprive him of the opportunity 
of relying on the proposition that he suddenly had to put 
them on, because he was approacl1ing· a place where, if he 

was confronted with the necessity of putting 011 

page 376 ~ his brakes, he ought to have known that the car 
would slide. Now, the evidence in that case 

showed that the car would stop. That was the defense he 
.spoke of, that at the time there were wet leaves, and he slid 
into them, that if it had not been for the wet leaves he would 
have · stopped. 

Mr. Williams: That was a case where the street car mo­
torman had only one of two things; just had the alternative 
of putting them _on and sliding. In other words, the Court 
says this: when a man puts himself in a position where the 
prior neg·ligence was such that he has got to act suddenly at 
the time, lie has got to do something and his prior act makes 
him incapable of doing anything that he subsequently might 
be confronted with, he can not claim to be suddenly con­
fronted with it, because it is immaterial, suddenly or not 
suddenly; he couldn't do anything about it. His prior negli­
g·ence has preempted the field. 

The Court: According to your theory-this may be very 
crude-he might have ~ttempted to turn to the left or turn 
to the right or continue to drive on; if it was a situation 
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where he could not turn to the left, he can,: ·not. avaiJ him.self 
of the e!llergency even.by turning to the right? 

Mr. Williams; That is right. ' 
Mr. Bowles : One of these alternatives here 

page 377 } was stopping. He· hasn't got a choice; negli­
gence has precluded his choice. 

Mr. Williams: Your. Honor, that is not the case here. 
Here is a case where Elmer Hall, as I recall his testimony, 
was driving along there 20 miles an hour; his brakes were 
good; he was confronted with this situation; he could have 
done two or three different things, and he did one thing. 
Now, that is our case. .Now, they come along and say we 
drove with bad brakes, and because the brakes were defective 
he skidded into this other car.. Well, now, that · is not sud­
den emergency; that is a question of primary negligence. 
That is not a question of making a choice-"misconduct 
brings about the peril in which he is placed." Now, accord­
ing to the defendants' theory of this case, which ·we are en­
titled to an instruction on, what act of negligence created 
this emergency? It is undisputed, I submit, that this auto­
mobile cut through there and created a condition in which 
some action had to be taken by both parties. That was not 
created at all by the driver of ·our truck, by virtue of any 
brakes· or anything else. 

Now, of course, if the jury believe these brakes were de­
fective, and he put on the brakes, and because the brakes 
were defective he slid across the road right in the path of 
this other truck which was coming· on the right-hand side 
of the road, I do not think there is any sudden emergency 

there. That is just a question of simple primary 
page 378 ~ ordinary. negligence. . 

Mr. Bowles: May I say one more word on 
that, sir, and I really mean to quit. Here is a man coming 
up the road and he comes on that emergency and he is faced 
with several choices : very definitely his choice was to stop, 
because that is what hP testified to; the first thing he did 
was put his brakes on. What happened when he puf his 
brakes. on 1 He shot across the road and jack-knifed, jack­
knife fashion, just exactly like the expert said he was bound 
to do on. account of the defective adjustment. What was 
his choice? He took his choice, he states to the jury, in an 
emergency~and he had an emergency, we will state for the 
sake of argument-an emergency created by the green car 
attempting· to pass him. If he should have seen it-that -is 
another question; but assume he was all right up to that . 
moment: the one of the alternatives i:Q. the emergency that 
he himself elected, Your Honor, to choose, caused this ac­
cident. Now, can he claim emergency? 
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I will leave:th-e:inatter with you on that thought. I just 
do not think it·is possible. And that is why this instruction 
is written on a double-barreled proposition. If the jury 
believe that that created the emergency-and the emergency 
spoken of there is the emergency of this car going across 
the road there and causing this collision. 

The Court: Is that all, now Y 
Mr. BowleR: I do not want to bore the Court, 

page 379 ~ but .we did not ask for that emergency instruc-
tion in the beginning, because we argued to you 

and objected to the gra.nt.~ng of an emergency instruction, and 
ones on the theory of emergency so far as Erwin Hall is con­
cerned on the cross-claims against the Administratrix-we 
return to those, sir, without waiving our objections and ex­
ceptions to the emergency instructions you have granted for 
the defendants. 

Mr. r:r'Odwin: We withdraw Instruction No. 4 and :u~k for 
Instruction No. 4-a and 5, which I think we are really cm­
titled to have. 4-a. is a similar instruct.ion, and even in their 
instruction-

The Court: Wait a minute. I am not following you. You 
withdraw Instruction No. 4Y 

Mr. Godwin: We withdraw Instruction No. 4 and ask the 
Court to grant Instructions 4-a and 5. 

The Court: Yon mean ]1is Instruction ~.., 1 
Mr. Godwin : No, sir, on our instruction. 
The Court: And withdraw what? 
Mr. Godwin: Inst.ruction 4 withdrawn. 

The Court : Yes, sir. 
page 380 ~ Mr. Godwin : And tfom ask the Court to grant 

Instruction 4-a and Instruction 5. 
The Court: 4-LT 
Mr. Godwin : 4-a. Yes, 4-a. 
The Court : There is no 4-a drawn. 
Mr. Godwin: Yes, sir, there is 4-a. You have it before 

that-
Mr. Rowles : They withdrew that. 
Mr. Godwin: We witlldrew it just now, seer 
The Court: Oh, yes. 4-a. Yes. 
Mr. Godwin: Yes, sir. Now, in their instruction which 

they have just asked for, you will see tl1at they follow the 
same line of reasoning that Mr. Williams and I have been 
arg11ing, in which they state: '' The ;Court instructs the jury 
that if you believe from the evidence that the plaintiff's de­
ceased husband was suddenly confronted with an emergency, 
created without fault on his part-'' They follow tile same 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 247 

line in their instruction that we have been trying to get over 
to the Court here this afternoon. 

Mr. Bowles: We haven't done anything wrong 
_page 381 } with our brakes, sir. 

Mr. Godwin: Yon have fifty miles an hour, 
running down the road in the rain. 

Mr. Bowles: Well. that would be created without our 
fault. · 

Mr. Williams: No emergency would be created, that is cor­
rect; confronted with an emerg·ency created. 

Mr. Godwin: The negligence complained of must be some 
which created the emergency. 

Mr. Bowles: The plaintiff's theory is, the first thing that 
happened, the green car went through, and that was the 
first act creating an emergency. The truck cut ove!· to the 
left; that was the second act creating· an emergency; and 
from the plaintiff's standpoint there were the definite things 
done prior to anything that he did creating an emergency. 

The Court: What do you say with reference to K-1? Have 
you read K-1 and K-2? 

Mr. Godwin: Not closely, Your Honor. 
The Court: I don't mean to interrupt you, sir, but I made 

no notes about 4-A because it was withdrawn. There are a 
whole lot of other things wrong· with 4-a. Wf) 

page 382 } will have to dress that one up if they put it in 
place of 4. 

Mr. Godwin: Your Honor, down to the laRt part of it. I 
don't know that we have any particular objection to it. 

:Mr. WilliamR: We think that is a right statement-
The Court: That last nart of it: '' And the Court there­

fore tells vou that neither ~W. G. Saunders nor William Smith 
can recov.er from the nlaintiff on their cross-claims un]ess 
it is clear from the evidenc.e-" 

l\fr. Godwin: Now, it is his duty, wl1en he is defending, 
to say acting in a sudden emerg·ency. It is a defense. 

The Court: It is his defense to the cross-claim. 
· Mr. Godwin: His defense to the cross-claim, bnt he says 
it must be clear from the evidence. · 

1\fr. Bowles: That case of lones v. Hanb'ttrJ/, wl1ieh lrns 
not heen overruled, sir, g·oes further than that and says that 
tl1ev r-annot recover unless it is clear from the evidence that 
the· act.s of tl1e person recovery against whom is soug·llt 
amount to wanton a.nd wilful neg·ligence. That is what Jon.es 
v. Fl a'flbiery says. I have never tried to push it that far. 

Mr. Godwin: "*' .. ,JC< were Emch that it eannot 
page 383 ~ reasonably be said that a man of ordinary pru­

dence might have acted as the plainti:ff 's husband 
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did.'' Now, I always thought it was whether or not he acted 
as a mtm of ordinarv care· might have acted. 

Mr. Bowles: Judge Epes spent three pages explaining 
that distinction. In other words, sir, when you get in a propo­
sition of emergency, the ordinary rules of damages-if you 
A'et in an emergency proposition, the ordinary rules of dam­
ages-you approach it from a reverse direction, and you say 
that when the defendant-

Mr. Godwin: Well, now, it is certainly right in the doc­
trine of last clear chance; he must have a clear chance, but 
I have never read it in the sudden· emergency doctrine, that 
it must be-

Mr. Bowles: Have you got 158 Virginia here? 
Mr. Godwin: No. sir. . . . 
:Mr. Bowles: 158 Virginia. It is the only case that has 

gone completely and fully into the lang'Uage of error in ex­
tremis. The language of Judge Epes· is: ''Unless this was 
so el ear from the evidence that the acts of the party," and 
so forth, '' are such that it cannot reasonably be said that a 

man of ordinary prudence might not have so 
page 384 } acted." In other words, that is, the acts must 

· be such aR to amount to wanton and wilful neg­
lect. Now, I don't think that last language is rigl1t, but that 
is what the Court of Appeals has said in that case· about it, 
and they .have followed it right straight along, in Jones v. 
Ha.nbitry, on sudden emerg·ency instructions . 

. 1\fr. Godwin: Your Honor. if the Court of Appeals has 
taken his position about it-there cannot be a verdict amount­
ing to wanton or wilful in the ma.tter-certa.inly he could not 
take any objection to Instrurtion No. 4-a or 5 of ours. I 
don't want to put in there ",vithout fault on his part." I 
have no use for strong language. 

Mr. Bowles: As far as I am concerned, if that is what is 
disturbing you, that is correct language in an emergency in­
struction: "unlP.ss it is clear from the evidenceJ that the acts 
of the plaintiff's deceased husband were such that it cannot 
be reasonably said a prudent man would have done,'' ''were 
not such that a reasonably prudent man would have done.'' 

Mr. Godwin: That suits me all rigI1t, sir. 
Mr. Bowles: Tb~t is correct, yes. 
The Court: It is not in ba.ppy language, to my mind, to 

tell the jury. That is quoted from the opinio11. 
page 385 ~ He also said once or twice the language of the 

Court should not always be given in instructions. 
Mr. Bowles: That is right, sir; tba.t is quite true, but 

I have had this up three times up there since then, on specific 
exception to it, and they have not said anything about its 
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being wrong. I don't wa:nt to lose the instruction on account 
of that particular language, though, 'Sir .. 

The Oourt: What about K.,2f 
Mr. Godwin: Well, that is more or less a repetition of the 

-doctrine of last clear chance, Your Honor. 
M't. Bowles: One is on the cross-claim and the other is 

on the main action. One is going and the other is coming .. 
I just separated those. 

Mr. Godwin: Your Honor, if William Smith and W. G. 
Saunders cannot recover from the plaintiff ·on the cross .. 
-claim, that lets them all out. K-1 says that if they were guilty 
of negligence then she is entitled to recover-

Mr. Williams: Your Honor. the defect in this instruction 
is that they don't take into consideration at an the contribu-
tory negligence of the plaintiff. · 

Mr .. Bowles: Yes, it does .. 
Mr. Williams: Where? 

· - Mr. Bowle·s : If he were suddenly confronted 
page 386} with an emergency, and in the emergency he was 

guilty of ne·gligence .. 

• 
·The Court: I think on the cross-claim you are entitled 

to have go before the jury the doctrine of sudden emergency .. 
It is just a question of working it out here to cover both 
angles. 

•ii: 

Mr. Godwin: Your Honor, I don't think there is any .. 
thing wrong with his instruction there unless it is K-1 we 
nre dealing with. 

The Court : Yes. 
Mr. Godwin: Unless it is that portion of it which says 

that the jury cannot find for ·W. G. Saunders or Smith un­
-less it is shown clearly from the evidence. Now, that puts 
the burden on Smith and Saunders to sl1ow clearly from the 
evidence that he did not act in a.n emerg·ency. 

Mr. Bowles! Let's put it: ''unless it appears from the 
evidence-'' 

• 
The Court! Gentlemen, we must reach a conclusion. K-1 

and K-2 go along with those changes. I didn't make any 
changes in K-2. 
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page 387 f Mr. Bowles: I don't mean to start up some­
thing else : just change K-I to conform to K-2 .. 

•'unless you believe from the evidence .. ' ' The othe-r one s-ays 
. '' it i$ elea:r."' 

.. • • • 
The Court; ram going fo grant K-I and K-2 and Land 

adhere to my-:ruling as to Instruction No .. 5. It is rejected .. 
It is covered, as far as I can see .. 

• 

I feel that the jury is very ampiy instructed; I cannot 
say how efficiently instructed. I rejeet No. 5. 

Mr. Godwin : I note an exception . 
.Your Honor, we have dis"cnssed at g·re-at Ieng-th here, the 

record must be very long with reference to these objections. 
I understood before lunch that perhaps it would be agreeable 
with counsel on both sides if tile party who loses- would be· 
permitted to make his objections fo tlle instructions at some 
later time. 

The Court = Gentlemen, I should think if you undertook to 
have the stenographer write up what we have said here since­
before one o 'cloclc, that you would have a record here that 
would equal an ordinary re·cord, and tllat the objections to 
instructions might be re-stated, mayoe, and condens·ed into 
some definite form here if you see fit to do so. The stenogra-

pher there has, I tllink, been recording us practi­
page 388 ~ cally continuously in the last four hours OTI in­

structions, at least four hours, and he has got an 
enormous number of pages there . 

• 

Mr. Godwin: Gan we agree, Your Honor, between coun­
,;el, to put it in the record that we agree that the losing party 
in this case sha11 have a week to dictate his exceptions, ob­
jections and exceptions to instructions T 

Mr. Bowles: No, Rir. Emphatically, no. No, no. 
1\fr. Godwin: Well, could we agree to clo it right after--r 
M:r. Bowles: If Your Honor please, to save time about 

this tl1ing: J\fr. Bradbury I1as tal{en down Pvery sing·Te word 
that has been said. Any losing party can get him to go through 
there and pick out essentials and sit down and read that and 
set them down from what he has got. It will save a great 
deal of trouble to furnish that and dictate my exceptions as 

' 
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I go along. He has recorded the entire argument, back and 
forth, of Court and counsel for both sides . 

• • • 
page 389 ~ Mr. Williams: The defendant excepts to the 

granting of each and every instruction for the 
plaintiff on the ground that there is no evidence of negligence 
which was a proximate or concurring cause of the accident; 
on the further ground that under the evidence the plaintiff 
was guilty of contributory n~gligence as a matter of law; 
and because the instructions offered for the plaintiff are 
contrary to the law and thP. evidence, without evidence to sup­
port them, and on the further grounds of the objections stated 
ngainst ·each instruction offered by. the plaintiff during the 
argument in reference to same ; and excepts to the refusal 
of the Court to grant the instructions offered by the defend­
ants aR offered on the gTounds aR stated in their objections 
to Raid instructions in the argument upon the same; and on 
the further gTound that the instructions correctly state the 
law, and the facts in the case justify the granting of the 
same. 

page 390 ~ (Argument of Mr. Bowles.) * * * Gentlemen, 
I can only say this to you : that if you find your 

verdict in tlle sum of what the law allows for death, $10,000, 
it would be absurd if the law provided a surplus for the 
widow if there would not be some surplus tfo~re if you gave 
$10,00~ 

Mr. Williams: I object to that, right in the teeth of your 
statute. 

The Court : Gentlemen, the law was correctlv stated to 
you in the argument. The amount of compensation insur­
ance is beyond this i8sne, and I think it is beyond it direct]y 
or indirectly. To say t.ha.t there must be some surplus there 
is not proper argument. 

* • • • • 
Mr. Bowles: However, g-entlemen, I think the Conrt will 

permit me to say that the way you can be certain of that is 
to make your finding the most yon Nm find for this widow. 

Mr. Williams: I object to that. I think that is improper. 
The Court: Well, I will Aettle the whole argument. by 

simply reading to you ag·ain the last part of Instruction No. 
N: And you should fix t.he amount of your verdict at a sum 

which to yon shall seem fair and just, but not 
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page 391 ~ exceeding the amount claimed in the notice of mo, 
tion for judgment. 

Mr. Williams : I wisli to note an exception to the Court's 
refusal to instruct the jury that it was improper argument. 

page 392 ~ Plaintiff's lnstriiction No. A (Granted): 

The Court instructs the jury that it was the duty of the 
driver of Saunders' lumber truck and trailer: 

1. To exercise reasonable. care in the operation of his lum­
ber truck and trailer so as to avoid injury to persons and ve­
hicles on and along the highway; 

2. To operate his lumber truck and trailer at a careful 
speed not gTeater than was reasonable and proper, having 
due_ regard to the traffic, surface and width of the highway 
and to all conditions and circumstances then existing; 

3. To have his lumber truck and trailer under reasonably 
proper control; 

4. To keep and maintain a proper lookout ; 
5. To have his lumber truck and trailer equipped with ade­

quate brakes, properly adjusted, and to apply the same when­
ever necessary in the exercise of ordinar:v care; and 

6. To drive his lumber truck and trailer to the right of 
the center of the highway. 

The Court further tells you that the observance of each · 
of the foreg·oinp; duties was a continuing duty on the part 
of the driver of Saunders' lumber truck. If you believe from 
a preponderance of the evidence that the driver of Saunders' 
lumber truck failed to observe any one or more of those 
duties and that such failure on his part either caused, or con-, 
curred in any efficient degree with the neglig·ence of the driver 

of the green car to cause, the collision and rt­
page 393 } su.lting death of the plaintiff's husband, while ex­

ercising- ordinary care on his part, then you must 
find your verdict for the plaintiff, Mary H. Hall, against the 
defendant, W. G. Sa.unders. 

(The foregoing instruction was amended by the Court, 
upon ·motion of the defendant, by striking therefrom para­
graph numbered 6, and with said amendment was given to 
the jury.) 
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Plaintiff's b?,Struction No. B as Offered: 

'' The Court instructs the jury that it was the duty of the 
defendant, W. G. Saunders, to exercise reasonable care, to 
maintain both his lumber truck ancl trailer in a good and safe 
operating condition and to provide safe and proper connec­
tions between them; to Fee that both his truck and trailer 
were equipped with adequate brakes; and to see that such 
brakes were properly adjusted and to maintain them in safe 
adjustment and operating condition. It was the further 
duty of the defendant, Saunders, to exercise reasonable care 
in selecting a proper and competent driver for his lumber 
truck and trailer. If you believe from the evidence that he 
failed in any one or more of these duties and. that such fail­
ure on his part either caused or concurred in any efficient 
degree with the negligence of the driver of the green car to 
cause, the collision and death of the plaintiff's husband, while 
exercising ordinary care on his part, then you must find your 
verdict for the plaintiff, Mary H. Hall, against 'the defendant, 
W. G. Saunders." 

page 394} Plaintiff's Instruction No. B. (Granted a.~ 
arnenued:) 

'' The Court instructs tl1e jury that it was the duty of the 
defendant. W. G. Saunders. to exercise reasonable care to see 
that both his truck and trailer were equipped with adequately 
opera.ting brakes; and to ~ee tbat such brakes were properly 
adjusted and to maintain them in safe adjustment and op­
erating- condition. If you believe from the evidence that he 
failed il). any one or mo.re of these duties and that such failure 
on bis part either caused or concurred in any efficient degree 
with the negligence of the driver of tl1e green car to cause, 
the collision and death of the plaintiff's husband, while ex­
ercising- ordinary care on bis part, then you must find your 
verdict for the plaintiff, 1\fary H. Hall, a~ainst the defendant, 
W. G. Saunders.'' 

Plaintiff's Instruction No. C (As Offered): 

The Court instructs the jury that, if you believe from the 
evidence that' tlle collision between the Saunders lumber truck 
and the oil truck 011erated by the plaintiff's deceased hus­
band was caused solely by the defective adjustment of the 
brakes on the Saunders' truck or trailer, which caused the 
lumber truck and trailer to turn suddenly across t.he high­
way in front. of the oil truck, then the plaintiff, Mary Hall. 



254 . Supreme. Court of Appeals of Virginia. 

is entitled to recover and yon must find your verdict in her 
favor on the cross-claims of' both Smith and Saunders. 

Plainti'ft's Instr'UCtion No. C (Gra1tted as Amended:) 

The Court instructs the jury that, if you be­
page 395 ~ 1ieve from the evid(lnce that the collision between 

the Saunders lumber truck and the oil truck oper­
ated by the plaintiff's deceased husband was caused'. solely by 
a defective adjustment of the brakes on the .Saunders' truck 
or trailer, if any, which caused the lumber truck and trailer 
to turn suddenly across the highway in front of the oil truck,. 
then the plaintiff, Mary Hall, is entitled to recover and you 
must find your verdict in her favor on the cross-claims of 
both Smith and Saunders. 

Plaintiff Ts Instru.ction No. D (As Offered:) 

The C'ourt instructs the jury that if yo-u believe from the 
evidenc.e that the negligence of the driver of the green car 
concurred with the negligence of Saunders or the driver of 
his Iu,nber truck to cause the collision and injuries to Wil­
liam Smith, then William Smith cannot recover damages for 
his injuries of the plaintiff, Mary HaU, on his cross-claim 
against her and you must find your verdict ior the plaintiff 
not only in her action against .Saunders but also on the cross­
claims of both ~faunders and Smith against her. 

Plaintiff's Instr1J,ction No. D (Grantei[ as .A.mended·:) 

The Court instructs the jury tliat if you believe from the 
evidence tha.t the negligence of the driver of the green car,. 
if any, concurred witli negligence of Saunders, if any, or the 
driver of his lumber truck, if any, to cause. the collision and 
injuries to William Smith, while plaintiff's husband was exer-

cising ordinary care on bis part, then William 
page 396 f Smith cannot recover damages for his injuries of 

the plaintiff, !fary Hall, on l1is cross-claim against 
her and you must find your verdict for the plaintiff not only 
in her action ag;ainst Saunders bnt also on the cross-claimi; 
of both Saunders and Smith against her. 

Plaintiff's Instr'U,ction No. E-1 (.As Offered:) 

The ,Court instructs the jury that if the defendant relies 
on contributory negligence of the plaintiff's Jmsband as a 
def'ense, the burden of proving such defense is on the defend-
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ant to establish by a preponderance of the evidence that the 
plaintiff's deceased husband was, in fact, guilty of negligence 
and that such negligence on his part efficiently contributed 
in a substantial degree to cause his death, unless the same 
appears from the plaintiff's testimony or may fairly be in­
ferred from all the facts and circumstances shown by the 
evidence. If you believe that it is just as probable from the 
evidence that the plaintiff's deceased husband was not guilty 
of contributory neg·ligence as that he was, then the defend­
ant has not borne such burden of proof and you cannot deny 
Mary Hall a recovery on the ground that her husband was 
guilty of contributory negligence . 

.Plaintiff's Instritction No. E-1 (Granted as Amended:) 

Tl1e Court instructs the jury that if the defendant relies 
on contributory negligence of the plaintiff 7s husband as a 
defense, the burden of proving· such defense is on the def end­
ant to establish by a. preponderance of the evidence that the 
plaintiff's deceased huslJand was, in fact, guilty of negligence 

and that such ne~:ligence on his part efficiently 
page 397 ~ contributed to cam,e his death, unless the same 
· appears from the pla.iutiff 's testimony or may 

fairly be inferred from all the facts and circumstances shown 
by the evidence. If you believe that it is just as probable 
from the evidence that the- p]aintfff's deceased husband was 
1iot g'llilty of contributory neg1igencc as that he was, then 
the defendant has not horne such burden of proof and you 
cannot deny Mary Hall a recovery on the ground that her 
husband was guilty of ~ontributory ~1eg·l~gence. 

Pla.·intiff's Instruction No. F (As Offered:) 

The Court instructs the jury that the mere fact that there 
was a col1ision raises no presumption that Mary Hall's de­
ceased husband wai=: g-uilty of negligence. On the contrary 
the burden is on William Smith throughout the trial of this 
case to prove by a. preponderance of the evidence that the 
plaintiff's deceased ]m8band was g·uilty of negligence that 
proximately caused Smith's injury. If you believe tl1at it is 
just as probable from the evidence that the plaintiff's hm~­
band was not negligent as that-he was, then William .Smith 
ha.s not borne the burden of proof and cannot recover on his 
cross-claim a.nd you must find your verdict for Mary Hall on 
Smith's cross-elaim against. her. 
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Plaintiff's Instruction No. F (Granted as Am.ended:) 

The Court instructs the jury that the mere fact that there 
was a collision raises no presumption that Mary Hall's de­

ceased husbnnd was guilty of negligence. On the 
page 398 ~ contrary the burden is on William Smith through-

out the trial of this case to prove by a preponder­
ance of the evidence that th:e plaintiff's deceased husband was 
guilty of negligence that proximately caused or contributed 
to Smith's injury. If you l1elieve that it is just as probable 
from the evidence that the plaintiff's husband was not negli­
gent as that he wa.s, then William Smith has not borne the 
burden of proof and cannot recover on his cross-claim· and 
you must find your verdict for Mary Hall on Smith's cross­
claim against her. 

Plaintiff'.<; Instruction No. G (As Offered:) 

The Court instructs the jury that the mere fact that there 
was a collision raises no presm:nption that Mary Hall's de­
ceased husband was guilty of negligence. On the contrary 
the burden is on vV. G. Saunders throughout the trial of this 
case to p1·ove by a preT>onclerance of the evidence that the 
plaintiff's deceased hushand was guilty of negligence that 
proximately caused t.be damage to Saunders' truck. If you 
believe that it is just as probable· from the evidence that the 
plaintiff's husband was not negligent as that he was, then 
W. G. Saunders 11as not borne the burden of proof and can­
not recover on his cross-claim and vou must find vour ver­
dict for Mary Hall on Saunders' cross-claim against her . . 
Plaint-iff's Instrudion No. G (Granted as amended:) 

The Court instructs tlie jury that the mere fact that there 
was a collision raises no presumption that Mary 

page 399 ~ Hall's deceased husband was guiltv of negligence. 
On the contrarv the btirde.n is on W. G-. Saunders 

throughout the trial of this' case to prove by a preponderance 
of the evidence that the plaintiff's deceased husband was 
~uilt.y of neg·Iig·ence tl1at proximately caused or contributed 
to the damage to SanndClrs' trnek. If you believe that it fo 
just as probable from the evidence that the nlaintiff 's hus­
bnnd was not negligent as that he was, then W. ·G. Saunders 
has not borne the burden of proof and cannot recovm· on his 
cross-claim and you must find· your verdict for Mary Hall 011 
SanndP.rs' cross-clnim against her. 
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Plwi,ntiff 's Instriteti-on N.o. H (Granted)': 

The Court instructs the jury that the driver of Saunders' 
lumber truck was Saunders' servant, agent and employee 
at the time of this accident_ and that any negligence of which 
you may believe the driver of the lumber truck was guilty in 

, the operation of the lumber tmck is ~hargea.ble to the de­
-f endant. W. G. Saunders, the same as if he, Saunders, had 
<committed the negligent act himself. 

Plaintiff's Instruction No. I {As Offered~~ 

The .Court instructs the jury that it was the duty of the 
defendant, W. G. Saunders, t.o exercise reasona.ble care to 
maintain both his lumber truck and trailer in a good and 
safe operating condition and to provide safe and proper con­
nections between them; to see_ that both his truck and trailer 

· were equipped with adequate brakes; and to see that such 
· · brakes we1'P. properly adjusted and to maintain 

l)age 400 } them in safe adjm;tment and operating condition. 
It was the· further dutv of t11e def end ant, Saun­

ders, to exP.rcise reasonable care in selecting a proper and 
competent driver for his lumber truck and trailer. If yon 
lJelieve from the evidence that he failed in any one or more of 
these duties and that such failure on his part efficiently con­
tributed in any substantial deg-ree to cause tlie collision, then 
Saunders cirnnot recover on his cross-claim and vou must 
find your verdict for the plaintiff, Mary Hall, 011 Saunders' 
cross-claim aJ?:ainst l1er. 

Plaintiff's Instruction No. I (Granted as Amended:) 

The Court instructs tl1e jury that it was the duty of the 
defendant, W. G. Saunders, to exercise reasonable care to see 
that botl1 his truck and t.railer were equipped with adequately 
operating brakes; and to see that such brakes were properly 
adjusted and to ma.intnin them in safe adjufltment and op­
erntin~ condition. If you believe from the evidence that he 
failed in any one or more of these duties and that such failure 
on hiR part efficiently contributed to cause the collision, then 
Saunders cannot recover on his cross-claim and you must 
find yo11r verdict for the plaintiff, J\fary Hall, on Saunders' 
cross-claim against her. 
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Plointijf ~s lnsfraetion No .. K ( As Off ereil) : 

The Court instructs the jury that it was the duty of the 
driver of . Saunders' truck and trailer: 

1. To exercise rea·sonable care in the operation of his lum-
. · ber truck and trailer so as to avoid injury to per-

page 401 ~ s·ons and vehicles on and along the highway; · 
.. 2. To operate his lumber truck and trailer at 

a careful speed not greater than was reasonable and proper, 
having due regard to the traf.fic, surf ace and width of the 
highway and to all conditions and circumstances then exist-
ing; ' . 

3. To have his lumber truck and trailer under reasonably 
proper control; · · 

4. To keep and maintain a proper lookout. 
5. To have his lumber truck and· frailer equipped with ade­

quate brakes, properly adjusted, and to apply same whenever 
necessary in the exercise of ordinary care, and 

· 6. To drive his lumber truck and trailer to the right of 
the center of the highway. 

The Court further tells you that the observance of each 
of the foregoing duties was a· continuing duty on the part 
of the driver of Saunders,. ]umber truck. If you believe· from 
the evidence that he failed to observe any one.or more of these 
duties and that such failure on his part efficiently contributed 
in any substantial degree to cause the collision, then Saun­
ders cannot recover on I1is cross-·cla:im :md VOll must find vour 
verdict for the plaintiff, Mary Hall, on Saunders' cros·s-claim 
against her. 

( Tbe forego'irig ins'truction, No. K, was amended by the 
Court, by striking therefrom paragraph numbered 6, and 
also by striking th<.frefrom tlle words ''in ariy sufa;tantiaI 
degree' 1, appearing in the last sentence after the words '' ef-

. · ficiently contributed'\ and witll said amendment 
pa_ge 402 ~ was given to_ tl1e. jury.) 

Plaintiff's Instruction No. K-1 (As Offered): 

The Court instructs the jury tlrnt if you believe from the 
evidence that the plaintiff's dec<1as0cl liusband was suddenly 
confronted with an emergency, created with011t fault on his 
part, then the law does not require of him all the presence 
of mind and care of an ordinarily prudent person under or­
dinary circumstanceR but the law makes allowance for tl1e 
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reaction of nerves and musrles ; it does :q.9t hold l1im, act,ing 
in such an emergency, responsible for errors of judgment, 
even if the course he takes "to escape therefrom is an unwise 
one or if some other course might have avoided the collision. 
And the Court therefore tells vou that neither Vol. G. Saun­
der.s nor William Smith ean rec.over from the plaintiff on 
their cross-claims unless it is clear from the evidence that 
the acts of the plaintiff's deceased husband were such that 
it cannot reasonably be said that a man of orcli:µary prudence 
might have acted as the plaintiff's husband did. 

Plaint{ff's Instruction No. K-1 ( Granted as amended) : 

qThe Court instructs the jury that if you believe from the 
evidence that the plaintiff's deceased lmsband was suddenly 
confronted with an emergency, created without fault on his 
part, then the law does not require of him all the presence of 
mind and care of an ordinarily prudent person under ordi-

. nary circumstances but the law makes allowance 
page 403 } for the reac.tion of nerves and muscles; it does 

not hold him. acting- in such an emergency, re­
sponsible for errors of judgment, even if the course he takes 
to escape therefrom is an unwise one or if eome other course 
might have avoided the collision. And the Court the ref ore 
tells you that neither "\V. G. Saund<?rs nor William Smith·can 
recover from t.he plaintiff on their crosi:;-claims unless ypu 1le­
lieve from the evidence that the acts of the plaintiff's de­
e.eased husband were such that it cannot reasonablv be said 
that. a man of ordinary prudence might have acted as the 
plaintiff's husband did. 

Plaintiff's Instruction No. K-2 (Granted): 

'I'hc.:; Court instructs the jury that if you believe from the 
evidence that the plainti:ff 's husband wai:; suddenly confronted 
with an emergency created without fault on liis part and that 
the d1iver of the Saunders truck was g·uilty of negligence 
which either caused, or efficiently concurred with the negli­
gence of the driver of the? green car to cause, the collision 
and death of the plaintiff's husband, tlien you must find your 
verdict for the plaintiff unless you also believe from the 
evidence that the acts of the plaintiff~s decedent in the emer­
gency were such that it cannot reasonably be said that a man 
of· ordinary prudenc~ migl1t have acted as he did under the 
same or similar circumstances. · 
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page 404 ~ Plaintiff's Instrnction No. L (Granted): 

The Court instruct<, tbe jury that, if you believe from the 
evidence that either the clcfondant, Stiunders, or his driver 
failed to maintain the brakes on either his lumber truck or 
his trailer in proper and safe adjustment and that such failure 
either caused or contdbuted to cause either the emergency 
or the collision, then the defendant, Saµnders, cannot rely on 
the emergency to excuse the actions of his driver. 

Plaintiff's Instruction No. M" (As Offered): 

The Court instructs the jury that you· are the sole judges 
of tbe weight of the evidence before you· and of the credibility 
of the -witnesses, and you have the right! to discard or accept 
the testimony, or any part thereof, of any witness which you 
regard proper to discard or accept when considered in con­
nection with the whole evidence before you; and, in determin­
ing the credibility of the witnesses and the weight to be given 
to their testimony, you may take into consideration their 
appearance on the witness stand, their manner of testifying, 
their apparent candor and frankness, their bias, if any, the 
reasonableness of their testimony, and, from all the facts 
and circumstances appearing in the case, determine which 
witnesses are more worthy of credit &nd give credit accord­
ingly. 

Plaint-if!'s Instrnction No. M (Granted as Amended): 

The Court instructs the jury that you are the sole judges, 
· of the weight of the evidence before you and of 

. page 405 ~ the credibility of the witnesses, and, in determin-
ing the credibility of the witnesses and the weight 

to be given to their testimony, you may take into considera­
tion their appearance on the witness stand, their manner of 
testifying, their apparent candor and frankness, their bias, 
if any, the reasonableness of their testimony, and, from all the 
facts and circumstances appearing in the ease, determine 
which witnesses are more worthy of credit and give credit 
accordingly. 

Plaintiff's Instruction No. N (As Offered): 

The Court instructs the jury that if you find your verdict 
for the plaintiff, Mary H. Hall, in ascertaining the amount 
of the damages that she is entitled to recover, you should 
:find the same with reference to : 
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1. The pecuniary loss sustained by the widow of the de­
ceased, fixing such sum' in the li~ht of the probable earnings 
of the deceased, taking into consideration his age and health, 
during what would have been his lifetime, if he had not been 
killed. 

2. And also compensation to the widow of the deceased for 
the loss of his care, attention and society. 

3. And also such further sum as you may deem· fair and 
just by -way of solace and comfort to Mary Hall, widow of 
the deceased, for the sorrow, suffering and mental anguish 
occasioned her by her husband's death. '"' 

And you should fix the amot1nt of your verdict at a sum. 
which to you shall seem fair and just, but not ex· 

page 406 } ceeding $10,000.00. 

(The foregoing· instruction was amended by the Court by 
striking out ''$10,000.00'' appearing in the last paragraph 
and substituting therefor the words '' the amount claimed 
in the notice of. motion for judgment''. 

page 407} Defendant's Instruction No. 1 (As Olfered): 

The Court instructs the jury that the basis of this action 
is negligence and you eannot inf er negligence from the mere 
happening of an accident. The presumption is that W. G. 
Saunders' driver was free from negligence and that his truck 
was operated with due care. The burden is upon the plain­
tiff to prove. by a. preponderance of the evidence, that the 
defendant, W. G. Saunders, was guilty of negligence which 
was the sole proximate cause of the a~cident complained of. 
If. after hearing all of the evidence, you are unable to de. 
termine whether the defendant's driver was g·uilty of negli­
gence, or if it appears equally probable that he was not 
guilty of neglig·ence, as that he was: you shall find for the 
defendant, W. G. Saunders. 

And the Court further instructs the jury that even though 
you should believe that the defendant, W. G. Saunders, wa:s 
neglig·ent, yet if you further believe from the evidence that 
the plaintiff's intestate was guilty of negligence which con. 
tributed to the accident, you shall find for the defendant W. 
G. Saunders, and t.llis is true even though you believe that 
the defendant W. G. Saunders was more negligent than the 
plaintiff. 
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!)ef ~Yrida1~t 's I 'P~tr1fctio~ N ~- 1 ( Granter[, as armm~ed) ~ 

Q]h~ ·Oon:d inst:cu~ts the jucy tha.t tbe Q~sis of this action 
i~ peg~Iig~nce ancl yon cannot infer neg1igenc~ 

page 408 ~ from the mere happening of an accident. TI1~ PU'f-
d~p. i~·upon the plaintiff to prove, by a preponder­

ance of the evidence, that the clef~n.dap.t, W. G. Saunders, was 
gµi1ty of neglige:p.ce wbi~h was a proximijte ca~.1se qf the 
~~cicl~µt com,pl~inep. pf. If, after ~earip.g all of the evidence, 
yq~ ~re :q.µ~bl~ t9 determ.ine wheth~r tbe def en~ant 's driver 
was guilty of negligence, or if it appears equally probabl~ 
that he was not guilty of negligence, as that he was, you 
~~~nqt fiil4 for the phiintiff ag·EJ.inst the defend~nt, ,V. G. 
·Saunders . 
. . And the Court further instru~ts the jury that even though 

you should believe that the defendant, W. G. Saunders, was 
negligent, yet if you further beli~ve from a prepond~rance 
pf the evideµce that the pfaiutiffrs inte~tate was g~lty of neg­
lig~:p~e which effi~iently contributed to the accident, you can­
not find for the plaintiff ag~i:p.st tµ~ d~f~.mdant, W. G. Saun­
ders, and this is trne even though you believe that the de­
fendant W. G. S,auni!ers was more negligent than the plain­
tiff. 

])efendantT.s Instruction No. 2 (Granted): 

The Court instructs tbe jury that negligence is the failure 
to do what a reasonably prudent person would ordinarily 
liave done under the circumstances, or in doing- what such 
a person, under the circumstances, would not liave clone. 

Deferidant's bisfrudion No. 3 (Granted)': 

The Coµrt instructs the jnry tlu~t the law does not under­
take to hold someone liable for every accident, 

page 409 ~ and if it appears from the evidence that the driver 
of the W. G. Saunders truck was guilty of no 

:qegligenc~, and thijt the plaintiff's intestat~, the driver of the 
pther. truck, was guilty of no negligence, then the law con­
&id~rs an accident o~curring under these circumstanr.eR as 
an -qp~voiqab.le a~cident and upder such circumstances the de­
f~niJip:it W. q.. Saunders cannot be l1eld liable for any injury 
re~lti:p.g tller~fr-om. 
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Defendant's Instritction No. 3-A ( Granted) : 

The Court instructs the jury tl1a t if they believe from the 
evidence that the truck owned bv E. B. Matlack and driven 
by Erwin Nolan Hall, and the truck owned by W. G. Saunders 
and driven by Elmer Hall, were meeting each other upon the 
highway, and that an unknown driver of automobile overtook 
and passed the truck of W. G. Saunders driven by Elmer Hall 
when the left side of the highway was not free of oncoming 
traffic for a sufficient distance ahead to permit such over-
. taking and passing to be done in safety on the proper side 
of the road, then the said unknown driver was g-uilty of neg­
ligence; and if you beJieve that suc.b neg·lig·ence was the sole 
proximate cause of tl1e accident then none of the parties to 
this accident can recover damages. 

Defendant's Instritetion No. 4 (As Offered): . 

The Court instructs the jury that a person who, without 
negligence on his part, is suddenly confronted hy 

page 410 ~ an emergenry is not required to make a wise 
choice; and if you believe from the evidence that 

the driver of the defendant's truck proceeding west on the 
hi,g-hway and that tl1c actions of the drivers of the unknown 
automobile and of tl1e oil t.mC'k presented to him a sudden 
emergency, either to hold his course or turn to Ms left in 
order to avoid a, collision, and that he cut to his left to turn 
in an effort to avoid the acriclent, and tllat his act.ion in HO 

doing· ,·vas such as a person of ordinary prudence mig-l1t have 
done under like circum8tances, then he _wa.s not guilty of 
negligence even though he failed to avoid the collision ancl 
even though you believe he could have avoided the accident 
had he stayed on his side of the road. 

Defendant's lnstruct,ion No. 4 (Granted a8 Amwnded): 

The Court instructs the jury that a porson who is sud­
denly confronted by an emergency, created without his fault, 
is not required to make a wise cl10ice; and if you believe from 
the evidence that tlrn driver of the defendant's truck was pro­
ceeding west on the highway and that the actions of the drivers 
of the unknown automobile and of the oil truck pre8ented to 
him a sudden emergency created without llis fault, either to 
hold his course or turn to his right or to his left in order 
to avoid a collision, and that Iw cut to Ms left in an effort 
to avoid the accident, and that bis action in so doing w:is such 
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as a person of ordinary pruclence might have done under 
like circumstances, then he was not guilty of neg­

page 411 } ligence eve:ri though he failed to avoid the colli­
sion and even thou:!rh vou believe he could have 

avoided the accident had he st;yed on I1is side of the road. 

Defendant's Instruction No. 6 (As Offered): 

The Court instructs the jury that if you believe from a 
preponderance of the evidence that Erwin Nolan Hall, de­
ceased, was guilty of negligence in the operation and manage­
ment of the truck driven by him, and that his negligence was 
the sole proximate cause of the aC'eident, yon shall find for 
the defendant W. G. Saunders, and the defendant William 
Smith. -

(The foregoing instruction was amended by the Court by 
adding at the end of Instruction No. 6 the words "on their 
eross-claims.' ') 

Defendant's Instrnction No .. 7 (As Offered): 

The Court instructs the jury that if you believe from a 
preponderance of the evidence that Erwin Nolan Hall was 
guilty of neg·li~;ence in the management and operation of the 
truck driven by him and that. his nep:lii2·ence proximately con­
tributed to the injuries of William Smith, you shall find for 
the defendant William Smith. 

(The foregoing· instruction was amended by the Court by 
adding· at the end of Im;truction No. 7 the words "on his 
cross-claim' '.) 

page 412 } Defendant's Instruction No. 8 (As Offered): 

The Court instructs the jury that if you believe from a 
preponderance of the evidence that Erwin N ola.n Hall was 
driving a motor vehicle upon tl1e highway at the time of the 
accident at a speed and in a manner such as to endanger, or 
be likely to endanp;er the life, limb, or property of another, 
under all of the facts and circumstances in this cnse, then he 
was guilty of negligence; and if you furtl1er believe thaf such 
negligence was the proximate or concurring cause of the acci­
dent, you shall find for the defendant "\Vi11inm Smith. 

(The foregoing instruction was amended by the Court by 
striking out the concluding portion of said instruction '' and 
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if ypu further believe that such negligence wa.s the proximate 
or concurring cause, of the accident, y~u shall find for the de~ 
f endant William Smith,.,, and with said amendment was given 
to the jury.) 

Dcf<·-ndant's lnstnwtion. No. 9 (As Offered)".. 

The Court instructs the jury tbat if they believe from the 
evidence that Erwin Nolan Ha~l and an unknown party driv­
ing· a motor vehicle upon the highway.at the time of the acci­
dent were both guilty of negligence, which negligence con­
·curred to proximately cause the damages to the truck of W. 

G. Saunders, and tllat the driver of .the truck of 
l)age 413 } W. G. Saunders was not guilty of contributory 

negligence, then you shall find for W. G. Saun­
ders and also Wilfoim Smith. 

(The foregoing instruction was amended by the Court by 
striking ·the words '' and also William Smith'' from the end 
oft.he instruction, and adding the words "on his cross-claim", 
and with Raid amendment was given to the jury.) 

Defendant~s Instruction No . .HJ (As Offered): 

The Court instructs the jury that if you believe from a 
l)reponderance of the evidence tl1at both Erwin Nolan Hall 
· and Elmm· Hall were guilty of neg-ligence in tbe management 
and control of the trucks operated by them, respectively, and 
that their joint negligence caused or contributed to the in­
juries of Erwin N ola.n Hall, tho damages to the truck of W. 
G. Saunders, and the injmies of ·wmiam Smith, then neither 
the plaintiff nor W. G. SaunderR can recover damages, but you 
shall find for ·the defendant William Smith ag·ainst the plain­
tiff. 

Defendant's Instrnction No. tn (Granted as .thnended): 

Tl1e C011rt instrnr.ts the jury that. if you believe from a 
·preponderance of the E•viclence that both Erwin Nolan Hall 
and Elmer Ha.ll were guilty of negligence in the management 
anrl control of the trucks operated by them, respectively, and 
that their joint negligence proximately caused the death of 
Erwin.NoJ::m Ha11, the damages-to the truck of W. G. Saun­
-aers. and the injuries of William Smith, then neither the 

plaintiff nor W. G. Saunders can recover dam­
page 414 } ages, but yon shall find for the defendant WilJiam 

Smith against the plaintiff. 
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Defenda'll,t' s bistritctiun No • .14 (.As Off ereil) : 

The Court instructs fhe jury that if you believe from the 
evidence that Erwin Nolan Hall, ancl an unknown party driv­
ing an automobile upon tile highway at the time of the acci­
dent were both guilty of negligence and that their joint neg­
ligence approximately contributed to the injuries of Wi1liam 
Smith, yon shall find for William ·Smith. 

Defendant's Instruction No. 14 (Granted as Amencleil): 

The Court instructs the jury that if yon believe from the· 
evidence that Erwin Nolan Hall, Elmer Hally and an unknown. 
party driving an automobile upon the highway at the time 
of the accident were all guilty of negligence and that their 
joint negligence proximately contributed to the injuries of 
William Smith, you shall find for William Smith against the· 
plaintiff. 

Defendant"s Instruction No. 11 (As Offered):-

The Court instructs the jury that there is no evidence in 
this case upon which you can find a verdict in favor of the 
plaintiff against W,.niiam Smith. 

Defendant,.s Instruction No. 1.1 (Granted as Amend.ed): 

The Court instructs tl1e jury that there is no evidence in 
this case upon which to base a verdict in favor of the plain­
iiff against William Smith. 

page 415 f DefenclanFs Instriwtion Na. 12 (As Offered): 

The Court instructs the jury that ff under all of tl1e evi­
dence and instructions of the Court. t.lley should find for the-­
defendant, W. G. Saunders, they sl1ould fix his damages 
against the plaintiff at the difference between the fair mar­
ket value of his tractor and trailer immediately prior to the 
accident and immediately a£ter the accident. 

Defendant's Insfruction No. 12 (Granted as amended): 

The Court instructs the jury that if under all of the evi­
dence and instructions of the C~mrt they should find ror the 
defendant, W. G. Saunders, they should :fi.""{ his damages 
against the plaintiff at the difference between the fair market 
value of his tractor immediately prior_ to the accident and 



W. G. Saunders, et al., v. Mary H. Hall Adm'x. 2<,7 

immediately after the accident, and the damage proved as to 
his trailer. · 

Defendant's Instruction No. 13 (As Offered): 

The Court instructs the jury that if under all of the evi­
dence and instrrictio·ns of the Court they should find for the 
defendant, ·william Smith, they should allow him such sum 
as they believe from the evidence will compensate him rea­
sonably for the injuries received, and in estimating the dam­
ag·es, if any, may take into consideration the necessary ex­
penses for medical attention and hospital bills incurred by 

him, and the necessary expenses for medical at­
page 416 ~ tention that will probably be incurred by him in 

the future, if any, consequent upon the injuries 
received, the mental and physical pain and suffering, if any, 
consequent upon the injuries received; _and if they believe 
from the evidence that such injuries are permanent and will 
partially disable him to labor and earn money in the future, 
then they may, in addition to the a'bove, fmd such sum as 
will, if paid now, be a fair compensation for his diminished 
capacity, if any, to labor and earn money in the future. 

Defendant's lnstritction No. 13 (Gra.n-ted as Amended): 

The Court instructs the jury that if under all of the evi­
dence and instructions of the Court they should find for the 
defendant, ·wmiam Smith, they should allow him such sum 
as they believe from the evidence will compensate him rea­
sonably for the injuries received, and in estimating· the dam­
ages, if any, may take into consideration the necessary ex­
penses for medical attention and hospital bills incurred by 
him, the mental and physical pain and suffering, if any, con­
sequent upon the inju rics received, which he has or may 
hereafter suffer. 

Defendant's Instruction No. 5 (Refused): 

The driver of a vehicle will not be held to be negligent 
when he turns to the left side of the road instead of remain­

ing on the right side in an effort to avoid col­
page 417 ~ lision with a motor vehicle approaching from 

the opposite direction on the wrong side of the 
highway, if a reasonable man · under like circumstances 
would have honestly believed that a collision was imminent 
if· he kept to the rig·ht ; and if you believe from the evidence 
that the defendant Elmer Hall was driving on the right side 
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of the highway and that the oil truck in order to avoid a col­
lision with another vehicle approached from the opposite 
direction on the wrong side of the highway, and that the de­
fendant Elmer Hall honestly believed that a collision was 
imminent if he kept to the right, and that an ordinarily pru­
dent person might have turned to the left under the same 
circumstances and conditions, the defendant Elmer Hall was 
not guilty of negligence. 

Defendant's Instruction No. 15 (Refused): 

The Court instructs the jury that the drivers ·of the re­
spective trucks owed exactly the same duty in driving their 
vehicles. • 

page 418 r This day again came the parties by their at-
torneys, and the· jury sworn on yesterday came 

in pursuance to their adjom~nment, and said jury having 
further heard the evidence, it is ordered that they be ad­
journed until )fonday morning at 9 o'clock. 

And at another day, to-wit: the 26th day of June, 1939, 
an order of this court was entered in the words and figures 
following, to-wit: 

This day came the parties by their attorneys, and the jury 
came in pursuance to their adjournment on Saturday, and 
after having fully heard the evidence and argument of coun­
sel, retired to their room to consult of a verdict, and after 
some time returned into Court having· found the following 
verdict, "We the jury find for the plaintiff Mary H. Hall 
against the defendant vV. G. Saunders for the sum of $10,-
000.00 ". 

Thereupon the defe119-ant moved the court to set aside 
the verdict of the jury and enter judgment for the defend­
ant, on the ground that the same was contrary to the law 
and the evidence, and further to set aside the verdict and 
g-rant him a new trial on the ground that the court erred in 
granting and ref using· to grant certain instructions, and 
further on the ground that the court erred in admitting and 
refusing to admit certain evidence, the hearing· of which mo­
tion is continued until the 17th day of July, 1939 term of court. 

And at another day, to-wit: the 17th day of Ju~y, 1939, an 
order of this court was entered in the words and figures fol­
Iowing, to-wit: 
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page 419} This day came the parties, plaintiff and defend­
ants~ by counsel, and the motions heretofore 

made herein by said defendants to set aside the verdict of 
. the jury and enter judgment for the defendant or to set aside 

the verdict of the jury and grant a new trial having been 
fully heard and maturely considered by the court, are over­
ruled. Whereupon, it is considered by the court that said 
plaintiff do recover against the defendant, W. G. Saunders, 
the sum of Ten Thousand Dollars ($10,000.00) with interest 
at the rate. of six percentum ( 6) per annum from June 26, 
1939, until paid, together with her costs about her suit in this 
behalf expended; to all of which the said defendants, by their 
-counsel, duly excepted. -

And the defendant, W. G. Saunders, having signified his in-
. tention to apply to the Supreme Court of Appeals of :Vir­

ginia for a writ of error ancl sitpersedeas to the foregoing 
judgment, it is ordered that execution upon said judgment 
be suspended for a period of" ninety ( 90) days from the entry 
of this judgment upon the said defendant, W. G. Saunders, 
or someone for him entering- into such acknowledgement 
within .fifteen days a bond before the clerk of this court in 
the penalty of Twelve Thousand Dollars -with surety to be 
.approved by the said clerk pursuant to section 6338 of the 
Code of Virginia and conditioned according to section 6351 
of said Code. 

· And at another day, to-wit: the 14th day of August, 1939, 
the following order of this court was entered in the words 
and figures following, to-wit: 

This day came the parties, the plaintiff and the defend· 
ants, by counsel, and it being brought to the at­

page 420 } tention of the court that the ruling of the court 
on July 17, 1939, on the defendants' motion to 

set aside the verdict of the jury was that the defendant Wil­
liam Smith and W. G. Saunders recover nothing of the plain­
tiff on their respective cross-claims filed herein and that said 
order of this court of July 17th, 1939, did not specifically so 
state, it is now considered by the court nimc· pro tune that the 
defendants "'\Villiam Smith and W. G. Saunders do take noth­
ing by their respective cross-claims and that the plaintiff re­
cover of said defendants respectively her costs by her about 
her defense of said cross-~laims respectively expended. 

To which action of the court the defendant William Sµiith, 
as well as the defendant W. G. Saunders, duly excepted on 
each and every ground stated during· the trial, and stated at 
the time the order of July 17th, 1939, was entered, and on the 
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further ground that the verdict is indefinite,. uncertain and 
not responsive to the issues in the case .. 

page 421 t NOTICE OF APPEAL. 

PLEASE TAKE NOTICE: That on the 8th day of Sep­
tember,. 19·39_,. at Ten o'clock A. M. or as soon thereafter as 
we may be .heard, the nndersigned will present to the Judge 
of said Court their certificate of exceptions to be signed by 
the Judge and made a part of the record in this case. 

YOU ·wILL FURTHER TAKE NOTICE: That the un­
dersigned will, on the same da.y, request the Clerk of said 
Court to make up and deliver to them a transcript of the rec­
ord in the above-entitled case for the purpose of presenting 
the same, together with a petition for writ of error without 
supersedeas to the Supreme Court of Appeals. of Vfrginia .. 

Date this 28th day of August, 1939. 

WILLIAM s:MITH,. 
W. G. SAUNDERS,. 

By LEIGH D. WlLLIAl\IS, 
CHAS .. B .. GODWIN, JR., 

Their- Attorneys .. 

Due, legal and sufficient service of' the· within notice fa 
hereby accepted this 6th clay of September, 1939. 

page 422 f 

MARY H. HALL,. 
Administratrix of the Estate of Erwin 

Nolan Hall, Deceased, 
By TOM E. GILMAN, . 

Her Attorney. 

JUDGE'S CERTH,ICATE~ 

I, R. B. Spindle, Jr., Judge of the Corporation Court of the· 
City of N orfoll{, Virginia, who presided for and at the re­
quest of Hon. G. W. Coleman, Judge of the Circuit Court of· 
Norfolk County, Virginia, at the trial in said Circuit Court 
of Norfolk County of the case of Mary H. Hall, Administra­
trix, Etc., v. "\V. G. Saunders and William Smith, which trial 
was commenced on t11e 231·d day of' .June and concluded on· 
the 26th day of .June, 1939, do hereby certify that the fore­
going- is a true and correct copy and report of all tl1e evi­
dence introduced, including the exhibits offered, all the in­
structions offered, and the action of the Court thereon, and 
all other incidents of the trial of said case, together with the· 
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motions, objections, and exceptions of the respective parties 
as therein set forth. 

And I further certify that all the original exhibits intro­
duced upon the trial of said case, to-wit: Three pencil sketches, 
marked "Exhibit A. A. Taylor No. 1, '' "Defendant's Exhibit 
D,'' and "Defdt's Exhibit E,'' respectively; a paper titled 
"Statement," signed, "vVm. A. Taylor,'' marked "For Iden­
tification X", and fifteen photog·raphs, marked respectively 
"Exhibit M. H. H. No. 1," "Exhibit A," "Defendant's Ex­
hibits A-1 and A-2," ''Exhibit B," "Exhibits B-1 and B-2,'' 
"Exhibit C," ''Defendant's Exhibits C-1 and 0-2," "Ex­
hibit D,'' "Exhibit E," "Exhibit F," "Exhibit G,'' and 
"Defendant's Exhibit H," as shown by said report, have 

been initialed by me for the purpose of identifi­
page 423 ~ cation~ counsel for the parties having agreed 

that said original exhibits be transmitted to the 
Supreme Court of Appeals as a part of the record in said 
case, in lieu of certifying copies thereof to said Court. 

And I further certify that the attorneys for the plain­
tiff had reasonable notice, in writing, given by counsel for 
the defendants, of the presentation of said report to me for 
sig11ature and authentication. 

Given under my hand this 8th day of September, 1939, 
within sixty days after the entry of the final judgment in said 
case. 

R. B. SPINDLE, JR., Judge. 

page 424 ~ CLERK'S CERTIFICATE. . 
I, V. C. Randall, Clerk of the Circuit Court of Norfolk 

County, Virginia, do hereby certify that the foregoing report 
of the testimony, exhibits, instructions, motions, objections, 
exceptions, and other incidents of the trial of the case of Mary 
H. Hall, Administratrix, Etc., v. ·w. G. Saunders and William 
Smith, together with the original exhibits therein referred to, 
all of which have been duly authenticated by the judge who 
presided over the trial of said case in said court, were lodged 
and :filed with me as Clerk of the said Court on the 8th day of 
September, 1939. 

V. C. RANDALL, Clerk. 
By L. C. ANSELL, D. C. 



• 

2 72 Supreme Court of Appeals of Virginia. 

page 425 ~ I, V. C. Randall, Clerk of the Circuit Qourt of 
Norfolk County, Virginia, do certify that the fore­

going is a true transcript · of the record in the suit of Mary 
H. Halli Administratrix, Etc., v. W. G. Saunders and William 
Smith, ately pending· in said Court .. 

I further certify that said record was not made up and com­
pleted and delivered until the plaintiff had received due no-. 
tice thereof, and of the intention of the defendants to apply 
to the Supreme Court of Appeals of Virginia for a writ of 
error and supersedeas to the judgment therein. 

Given under my hand this 8th day of September, 1939. 

V~ C. RANDALL, 
Clerk of the Circuit Court of Norfolk County, Virginia .. 

By L. C. ANSELL, 
Deputy Clerk. 

Fee for copy o~ record $ ........ . 

Teste: 

.......................... , ·Clerk. 

A Copy-Teste : 

1vI. B. WATTS, C. C. 
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