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IN 'l1HE

Supreme Court of Appeals of Virginia

Record No. 2358
MARGARET M. SOl\fERS, IN HER OWN RIGHT, AND
ELMER W. SOMERS, HER HUSBAND, 'Plaintiffs
in Error,
'l)ersus

VIRGINIA-CAROLINA JOINT STOCK LAND BANK, A
CORPORATION; SOUTHERN LOAN AND INSURAi~CE COMP ANY, TRUSTEE (FORMERLY SOUTHERN TRUST COMP ANY); AND L. E. OLD, SECRET. .i\_RY-TREASURER, SOUTHERN LOAN AND INSURANCE COMPANY, Defendants in Error.

To the Honorable Justices of the Su,preme Cowrt of .Appeals

of Virginia :
Your petitioners, Marg·aret l\L Somers, in her own right,
and Elmer W. ,Somei·s~ her husband, respectfully represent
that they are aggrieved by a final decree entered by the Circuit Court of Accomack County, Virginia, on the 13th clay
of May, 1940, in a. certain chancery suit pending in said Circuit Court, wherein your petitioners, Margaret l\L Somers,
in her own right, and Elmer Vi. Somers, her husband, were
plaintiffs, and Virginia-Carolina Joint Stock Land Bank, a
Corporation; Southern Loan and Insurance Company, Trustee (:formerly Southern Trust Company); and L. E. Old,
Secretary-Treasurer, Southern Loan and Insurance Company were defendants. Said final dec.ree was in favor of the
defendants, and is found on page 289 of the Record.
A transcript of the record of said suit is herewith presented
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as a part of this petition, from which the errors complained
of may be seen. From said .final decree, your petitioners pray
a writ of error and supersedeas.

PROCEEDINGS IN THE CIRCUIT COURT·.
·This instant suit was instituted by your petitioners dur-ing February of the present year to. enjoin the defendants
from :(oreclosing under two deeds of trust, both dated May
1, 1925, one of said deeds of trust being from ··w"illiam H. Hickman, Si;., ~nd wife to Southern Trust Company, Trustee, on
two large farms in the upper part of Accomack County,
2* and th~ other of said deeds of trust *being from William
H. Hickman, Jr., and wife to said Southern Trust Company, Trustee, and being on two large farms likewise situated
in the upper part of Accomack County. The bill filed in be~
half of your petitioners, among other things, prayed for au
accounting by the Virginia-Carolina Joint Stock Land Bank,
one of defendants.
The defendants answered said bill, denying the material
allegations thereof, and the case was heard by- the Circuit
Court of Accomack County, on the 19th day of February,
1940, on an application for a temporary injunction, upon
said bill, the Exhibits filed therewith, and upon the answer
and Exhibits filed therewith.
Upon said hearing, the Circuit Court of said County entered a decree temporarily enjoining the defendants from
selling any of the real estate embraced in the two above ref erred to deeds of trust, said injunction to be in full force and
effeet until April 1, 1940 (R., p. 89).
Voluminous depositions, both in behalf of your petitioners
and the defendants, were taken, and the case heard by the
Oircuit Court upon the papers filed and said depositions on
May 13, 1940. At the conclusion of said hearing, the Court
entered the decree now complained of, which decree, among
other things, dissolved the temporary injunction previously
entered, and appointed Special Commissioners to sell all of
tJ1e real estate embraced in the two deeds of trust first referred to (R., p. 289). It is from this final decree that this
appeal and super.sedeas is prayed.

EHRORS ASSIGNED.
(a) The Circuit Court's refusal to hold that a certain contract._ hereinafter referred to in detail, entered into between
your petitioners and the defendants under date of November

M. M. Somers, et al., v. V.-0. Joint Stock Land Bank, etc. 3
9, 1937, was chang·ed and modified by subsequent correspondence he tween your petitioners and said defendants.
(b) The Circuit Court's refusal to hold that defendants
having accepted large amounts paid by your petitioner, l\fargnret M. Somers to said defendants, and in their behalf,
knowing at the time said. payments were accepted, the under~
standing· had by said :Margm·et :M. Somers in making· said
payments, are now. cs topped from enforcing said contract
of November 9, 1937.

3•

~QUESTIONS INVOLVED IN THE APPEAL.

(a) Whether the evidence docs or does not show that by
mutual agreement the hereinafter referred to contract of November 9, 1937, was or was not changed.
(b) ·whet.her or not defendants are es topped from enforcing said contract of November 9, 1937.

STATEMENT OF rACTS.
On May 1, 1925, "William H. Hickman, Sr., and wife executed a deed of trust to Southern Trust Company, Trustee, to
secure the Virginia-Carolina .Joint Stock Land Bank the payment of a certain note, hearing even date with said deed of
trust, in the principal sum of $21,500.00, said am~unt to be
1Jaya.ble in sixty-six amortization pa.yments of $751.88 each,
beginning N ovcmber 1, 1925, and continuing every six months
thereafter until paid. This deed of trust was on two farms
containing 550.70 acres and 491.32 acres, respectively.
On the same elate, ·wi1liam H. Hickman, .Tr., and bis wife
executed a deed of trust t.o the same Trustee to secure th~
same beneficiary a certain note, bearing- even date with said
deed of trust, in tl1e principal sum of $18,500.00, payable in
sixty-six a.mort.izat.ion payments of $647.00 eac.11, beginning
November 1. 1925. and continuing· on the first day of every
~ix mont.l1s tl1ereaft.er until paid in full. This ]a.st referred
to cleecl of trust was on two farms containing- 225.70 aeres,
and 461.20 acres. respectively. As will be seen from the above!
tlw total semi-annual amortization payments clue defendant
hank was $1.398.88.
On t.lw 19th dav of '.May. 1925, William H. Hickman, Jr .•
;mcl wife executed a deed of barp:ain and sale to ·William H.
Hirkm:m. Sr., on tl1e two farms embraced in the see.ond deed
nf frn~t above referrecl to. As ft. nnrt of the considemtion
for tl1is <'Onveyance, vVilHam H. Hickman, Sr., assumed pay-
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ment of the $18,500.00 secured by the second of the two deeds
of tl'list above referred to.
On May 28, 1925, vVilliam H. Hickman, Sr., and wife, who
at that time, as will be seen above, owned all four of the
4* farms now in question, *executed a deed of trust on all
four of said farms to Elmer vV. Somers, Trustee, securing five bonds aggregating the principal sum of $10,000.00,
said bonds being payable to the Peoples Bank of Bloxom, or
its assigns.
On the same date that tbe above referred to deed of trust
securing $10,000.00 was given, that is, on May 28, 1925, said
William H. Hickman, Sr., and wife executed a third deed of
trust on all of the four farms in question to Elmer W. Somers,
Trustee, securing bonds aggregating $19,000.00. This third
deed of trust was not recorded, however, until some time
later, thereby making same subject to the aggregate lien due
the Virginia-Carolina. J oiut Stoc.k Land Bank, aggTegating
as above shown, $40,000.00, and likewise subject to the sec·
ond deed of trust securing· $10,000.00.
During· the year 19:33, Elmer "\V. Somers, Trustee, iu the
last referred to deed of trust, that is, the one securing $19,000.00, upon being· requested so to do, sold the equity in all
four of said Hickman farms, said sale being· subject to the
two deeds of trust securing the Virginia-Carolina Joint Stock
Land Bank, and to the $10,000.00 deed of trust above referred
to. At this sale held during 1933, your petitioner, Margaret
l\L Somers, purchased the equity in all four of said Hickman
farms. deed being· given her for same.
·wmiam H. Hickman, Sr., died testate during November,
1929. devising all of his real estate to his. widow, Tabitha
Lee Hickman.
Following tlie death of the said William H. Hickman, Sr.,
your petitioner, Elmer
Somers, who was Executor of
William H. Hickman, Sr. 'swill, assisted Tabitha Lee Hickman
in the management and financing of said farms. During· the
period between ~January 1, 1930, and the fall of 1937, said
Elmer W. Somers advanced to the defendant, Vir~:inia-CaroIina Joint Stock Land Bank, in behalf of Mrs. Tabitha Lee
Hiclmum. semi-annual amortization payments, aggTegating
approximately $12,000.00 (R., p. 94), and taxes on the farms
in question, a~;greg-a.ting- approximately $2,500.00 (R., p. 95).
The only c1·edit received by said petitioner on these advances
waR the net amount received from farming· operations durin~r tl1e intervening years. amountin2; to $6~271.57 (R., p. 96),
makim?: the net los8 sustnined by Elmer ·w. Somers, approxinrntely $8,229.00. In Rddition to this net loss, said petitioner,
1

,,r.
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Elmer 1V. Somers, in order to prevent the sale of said
*farms, following the death of vVilliam H. Hickman,
Sr., paid a fertilizer bill due by said Hickman of over
$7,000.00, making· the total loss for said Somers, over $15,000.00, approximately $12,000.00 of which he had advan,ced
on senii-a.nn·ual aniortization paynients to the Virginia-Carolina Joint Stock Land Bank. Said Elmer vV. Somers has
.been unable t.o collect .any part of the above loss, nor is there
.any possibility of his collecting same except out of the four
farms now in question.
Prior to the death of Tabitha Lee Hickman, which occurred
<luring February, 1'937, your petitioner, :Margaret M. Soniers,
had taken up by assignment one or more of the bonds originally payable to the Peoples Bank of Bloxom, secured as a
second lien on all of the farms in question by deed of trust
as above shown, dated May 28, 1925.
During the year 1.939, Elmer ,v. Somers, Trustee in tlie
$10,000.00 deed of trust, securing the Peoples Bank of Bloxom,
was called upon to foreclose, and at said foreclosure sale, the
equity in all of the above referred to four farms was purehased by your petitioner, Margaret M. Somers, at the pur,cha sc pric.e of $600.00.
~~o summarize the situation in connection with t11ese farms,
on November 9, 1937, following the death of Tabitha Lee
Hickman. during February, 1937, we find as disclosed by the
record tliat. there was due the Virg-inia-Carolina ,Joint Stock
Land Bank, on November 9, 1937, past due semi-annual installments, aggregating $11,753.54; future installments, $33,784.20: total due defendant, Virginia-Carolina Joint" Stoc~
Land Bank, $45,537.74. (See evidence of "\V. G. Gaither, ·
Preside11t of said Bank.) (R., pp. 200 and 230) Taxes were
due on said farms for the ye~1r 1937, amounting to $582.16,
nncl for prior )"'ears, amounting- to $1,527.84, making- total
t.axes due as of November 9, 1937, $2,110.00. (See evidence
of same witness, R., p. 201.) As will he see11 from the above,
in order to have paid the full amo1rnt due defendant, VirginiaCarolina ,Joint Stoc.k Land Bank, as of November 9, 1937,
Raicl fa.rms would have had to have brought at a foreclosure
sale, $47.647.74, in addition to c,ommissions and other costs
incident to foreclosure.
6*
~Between May 1. 1925, the date of the first deeds of
b-nsf ahove referred to, and November 9~ 1937, real estate values in Aecomack Countv had gTeatlv decreased. So
g-rNl t was this decrease that
Lee Byrd, Treasurer of Ac()Omnr k Countv, who is t.horomtl1ly familiar with all four of
these farms, testified that in l1is opinion. the most that the
5*
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four farms in question would have brought during the fall
of 1937, was $25,000.00 (R., p. 252).
Between the date of the death of Mrs. Tabitha Lee Hickman, during the early part of the year 1937, and November
9th, of said year, your petitioners, Elme1· W. Somers, in his.
.own behalf, and in behalf of his wife, your petitioner, Margaret M. Somers, in an effort to salvage as much as possible
out of the respective losses sustained by each of them, as
above shown, entered into negotiations with the defendant,
Virginia-Carolina Joint iStock Land Bank. "'While these ne.g·otiations were pending during the year 1937, the said Elmer vV. Somers advanced to said Land Bank $2,000.00 in ca~h,
as a credit on the semi-annual amortization payments due by
the estates of the said Hickmans to said Bank for the vear
1937. These negotiations culminated in a written offe~ by
said Elmer W. Somers to said Land Bartk under date of November 9, 1937. The letter containing said written offer is
found on pages 155-157 of the Record.
As will be seen from said letter, Somers was to pay defendant bank two bonds of $5,000.00 each, '' * '* in f'u.ll settle,)i<

1nent and satisfaction of all installrnents of principal and
in.t_erest up to Januarv 1, 1937, and a.ll taxes up to January
1, 1937 * * * ." As collateral securi t.y for this $10,000.00
Somers was to pay, he assig·ned bonds of the face value of
$8,000.00, the valtte of all of which security had been invest-i.gated by defendant ba11k prior to .l\Tove11iber 9, 1937. As will
also be seen from said letter, Somers was to pay to defendant
bank on or before January 1, 1938, an additional $1,000.00,
which $1,000.00, along with the $2,000.00 previously paid clur. ing·· 1937, was to be in full of the two amortization payments,
with interest thereon due said bank for the year 1937. As
is likewise shown by said letter, Somers was also to pay
prior to ,Jan nary l, 1938, 1937 taxes on the four farms in
Question. Beginning with the year 1938~ all semi-annual
amortization payments, amounting t.o $1,398.88 each, as same
fell due on May 1st and November 1st of each year, ,,rere
1'11 t.o be paid to *defendant bank; taxes were to be paid
as same fell due, and the buildings on the farms in quesHon were to be kept insured~
The above referred to letter of Novemher 9. 1937, was dictatNl by W. A. Worth, the Attorney for the defenc(a.nt bank,
in his office at. Elizabeth City, North Carolina (R., p. 266),
nnd was sig:11ed by Mr. Somers in said office, and de1iverecl
to Mr. Gaither, President of the defendant. ha.nk (R., p. 100).
It was the nositive evidence of Somers that Mr. Gaither,
President of said bank, assured Mm, Somers~ at the time
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said letter was delivered, that he would recommend acceptance of the offer therein contained to his Board of Directors.
Upon this point, Somers testified' as follows:
"As a matter of fact, Mr. Mapp, I wrote a letter and forwarded it to :Mr. Gaither outlining what I was willing to do.
Later he had me go to Elizabeth City to confer with,-as I
recall I believe I talked with Mr. "\Yorth the same day I was
down there,-and be wanted some changes in the letter and
I suggested he dictate the letter he wanted me to sign and I
would make a.ny suggestions I wanted and that letter was dictated by Mr. Gaither, transcribed at his office and sig'lled by
me at his office. Tha.t was what Mr. Gaither said he would
recommend the Board to do and I get the property ready to
live in, which I did immediately thereafter.
·
"Mr. Worth: Motion to strike out answer on the grounds
previously stated.

"Q. Did or did not J\fr. Gaither assure you at that time
that it would be all right for you to act on this letter of November 9., 1937 7
''Mr. \Vorth: Objection on sam.e grounds.
"A. That. is exactly what he told me, to go ahead and it
would be 0. K. Upon the strength of his statement I had
the property put in shape to move in.
.
"Q. Acting· on what Mr. Gaither told you did you or not
between November 9, 1937, and prior to receipt of a telegram
of. December 6, 1937, proceed to get the property ready to .
live in, and so forth?
''Mr. Worth: Objection. No allegation to that effect, and
immatnrial.

'' A. Spent about a thousand dollars having it papered and
painted inside and wired for lighting and lig·ht poles and
heavy wiring put up to the house" (R., p. 104).
The rer.ord shows that Somers, relying on the assurance
given him by Gaither, President, and Worth, General Counsel of defendant bank, between November 9·, 1937, and Decem her ] , 19B7, spent approximately $1,000.00 in puts• ting *the main settlement on the Hickman farms in
proper condition. ~fr. Somers, with his family, moved.
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from his former home at Parksley, to said Hickman farm
about the las~ of November, 1937 (H.., p. 114) .
.After much difficulty, said Gaither declined to deny the
correctness of Somers' statement upon this point. On cross
examination, Gait.her testified as follows:
'' According· to the written evidence filed in this case the
proposition contained in Mr. Somers' letter of November 9,
1937, doesn't appear to have been either accepted or declined
by your bank in writing prior to your telegTam and letter of
confirmation, both dated December 7, 1937. Is that right?
'' Mr. "\Vorth: Objection.

"A. That is correct.
"Q. Did you or did you not, however, give Mr. Somers to
understand on tl1e day this letter was written in either your
office or the office of your General Counsel, Mr. Worth, that
the terms stated by J\fr. Somers in this letter of November
9, 1937, ,vere satisfactory to your' bank and would be accepted
by your bank 1
'' Mr.

,vorth:

Objection.

'' A. I did not. I told him it would be· submitted to our
Executive Committee.
'' Q. Did you or did you not, ho-wever, tell him that ac-·
cepta.nce of .this would be recommended by you as President
of your bank 1
'' Mr. vVortb:

Objection.

'' A. I told him it. would be submitted to the Executive Committee for consideration.
'' Q. You have already so testified. ,v11at I am asking you
is did you or did you notiell Mr. Somers on the very day this
letter was written in either yours or your counsel's office
and sig·ned by him and delivered to you, that you as president would recommend acceptance of his proposition?
'' ]Vfr. vVorth : Objection .

.''A. I told Mr. Somers it was a possibility of its being approved if tlrnt proposition was accepted.
'' Q. I st.ill believe, Mr. Gaither, that I am either stating
the quQstion very poorly, or tlmt I am entitled to a more
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direct answer. I am asking you again did you or did you
not tell Mr. Somers the very day this letter was written and
lianded to you that you as president of the defendant bank
would recommend acceptance of M.r. Somers' proposition as
set forth in this letter f
!J'i

ill<,, Mr. ·worth: Objection.

"A. The letter wasn't handed to us when it was written on
that day, but I do not recall whether I told Mr. Somers it
would be recommended or not.
"Q. Do you deny that you told him thaU
"'A. No, sir" (R., pp. 209-2~0).
Upon the same point, :M:r. Woi'th, General Counsel for the
defendant bank, testified as; follows :
'' l\ir. ·worth, didn't you think at the time you dictated tha 1:
letter that it was your very firm intention to recommend to
you bank that they accept that proposaH
"A. Undoubtedly, yes, sir. I didn't know anything about
this tax business then" (R., p. 266).
·
Prior to the above referred to offer by Somers of Novemlier 9, 1'937, Somers had been assured by Gaither, President
of defendant bank, that all taxes on the farms in question,
prior to the year 1937, had been paid (R., p. 102). ·when
Somers paid 1937 taxes, as he Imel ag;reecl to do in his offer of
November 9, 1937, he learned for the first time from the ,
De1mty Treasurer that other taxes for previous years, aggregating· $1,527.84 were due. He immediately so advised
the defendant hank, and said bank sent its representative, a
~fr. Sawyer, to interview Somers. .1.'his was after Soniers
had moved to the fa.nns in q1testion. and bad spent avvroxi1natelJJ $1,000.00 improving the b1.1,ildings thereon. Following- this interview, the defendant bank, under date of Deceml)(~r 7, 1937, wired Somers as fo11ows:
"December 7, 1937
''l\IR ELMER '\V S01\IERS
"ACCOMAC VA

i,youR.

PROPOSAL NOVEMBER NINTH HICK M.AN
PROPER.TY APPROVED TODAY PLUS YOUR.ASSUMPTION TAXES FIFTEEN HUNDRED TWENTY SEVEN
1
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HJ

DOLL.A.RS AS YOU .AGREED "WITH SAWYER STOP
UNABLE REACH YOU ON PHONE
""\V G GAITHER"· (R., pp. 157-158).

10-*

*On the same date of December 7, 1937, W. G. Gaither,.
President of said Bank wrote Somers, confirming said
telegram and a verbal talk that Gaither and Somers had had
over the phone. This letter is found on pages 158 and 159
of the record ..
As will be seen from the letter containing Somers' offer,.
dated N oy~mber 9, 1937, he was to pay to defendant bank on
or before January 1, 1938, $1,000.00 in cash. This payment
was not• made in whole or in part prior to January 1, 1938.
$300.00 of said amount was paid on January 24, 1938, and an
additional $100.00 was paid on April 15, 1938. The remaining ·$6CO.OO due on this $1,000.00 payment has never been

made.
All of the collateral securities refened to in Somers' le·tter of November 9, 1937, and in his two $5,000.00 notes accompanying· said letter, were promptly f orwa:rde-d to the defendant bank, with the exception of the mortgage- securing
the $3,000.00 bond of 1.V. J. We~t.
.
It is conceded by your petitioners that under the offer
contained in Some1·s' letter of November 9, 1937, and the
written acceptance thereof, as evidenced by Gaither 's telegTam and letter of December 7, 1939, defendant bank was
technically entitled to foreclose upon default by· .Somers in
paying the two $5,000.00 bonds given by him, or in paying
prior to Jamtary 1, 1938, the $1,000.00 which he had agreed
to pay on 1937 installments, or in paying 1937 taxes, or in
paying taxes due prior to 1937, aggTegating $1,527.84. We
tJoncede this from a legal sta1Jidpoint, ·in spite of the fact that
relyin,q 'ttpon assurances made on N o,ve11iber 9, 1937, by both
_the P·resident and General Counsel of defendant bank, Mr.
Flom.ers svent a $1,000.00 in irnpr()vin,q the rnafo ·bu,ildin_g on
the fanns in ·question; ga,1,e 'ttp his honw in Parksley and
nio1;ed to said farnis, and ims later 1narle to ass·ume an addi-

tional ta-x b·urden of

$1,527.84.

We likewise concede that your petitioner, Elmer W. Somers,

is in default pursuant to the contract of November 9, 1937,
in the following· respects :

1. He still ~wes $600.00 of the $1,000.00 that he was to have
pflid hotween November 9, 1937, and eJannary 1. 1938.
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2. He failed to pay on October 1, 1938, all or a:r~y
part of the *$5,000.00 bond, which was to have been paid
. on that date, as a part of the $10,000.00 he had agreed
to pay in compi:omise settlement of installments due prior
to 1937.
·
It is conclusively sho-wn by the record, and will be conceded
by defendants that your petitioner, Margaret :M. Somers, paid
to defendant bank the May 1, 1938, the November 1, 1938,
and the May 1, 1939, amortization payments of $1,398.88
each, and that prior to the institution of this suit, said Margaret M. Somers has tendered to said defendant bank the
amortization payment of $1,398.88, due November 1, 1939,
and has continuously been ready and willing to make said
payment, also to pay the amortization payment which was
due l\Iay 1, 1940. The record also discloses that your petitioner, Marga.ret M. .Somers, paid all taxes on the farms in
question for the year 1938, amounting to $582.15, and prior
to the institution of this suit, offered to pay, and has continuously been, and still is ready and willing· to pay 1939
taxes, amounting to $582.15. The record likewise discloses
that your petitioner, l\fargaret M. Somers, since November
9, 1937, has kept all buildings upon all of the four farms in
question, insured for $15,000.00, with loss payable to defendant bank. In other words, since January 1, 19·38, your petitioner, Elmer ,v. Somers, has been continuously in default
as to payments due prior to said date of January 1, 1938.
Y 01w petitioner, Mar[Jarct M. S011iers, has never been in def aitlt as to any va-ynient or obli,qation falling clue subseqitent
to ,January 1, 1938..
Tlie one real qitestion in this ca,se, therefore, is can these
farms, the eq1.tity in all of which, vrior to the institittion of'
this .mit was, and still is owned by your petitioner, 1YIar,garet
M. Somers, b(~ sold, not for nny default by her, b1.1,t solevy because of default by Elmer TT'. Somers in paying indebtedness
du,e prior to Janiwry 1, HNJ8?
Fortunately for your petitioner, Margaret :M. Somers, praetienlly everything· that happened subsequent to January 1,
1938, is covered by correspondence between defendant bank
and your petitioner, Elmer ,v. Somers. At the risk of making- this petition mucl1 long·cr than we desire. we be12* lieve that we can *best serve both our client· and the
Court by copying in this petition all of the material
correspondence subsequent to January 1, 1938.
This correspondence will be in four g;roups, that is, covering the May 1, 1938, payment; tl1e November 1, 1938, pay-

11 *
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ment: the :May 1, 1939, payment; and the payment due November 1, 1939, refused by defendant bank.
Said correspondence is as follows :
(a) CORRESPONDENCE IN CONNECTION ·wITH MAY
1, 1938, PAYMENT.
''May 2nd, 1938.

'' Mr. "\V. G-. Gaither, President
'' Virginia-Carolina Joint Stock Land Bank
' 'Eliza beth City, .N· orth Carolina

"Re: vV. H. Hickman, Sr., and Jr,., Loans
Nos. 2233 and 2233%.
''Dear Mr. Gaither:
"I herewith enclose check of Margaret :Mason Somers, Account No. 2, for the sum of $1,398.88, to cover installments
due on the above described loa.n as of l\fay 1st, 1938.
• 'Wc bad to borrow this nionev to take care of the loan but
we promised to take care of the current installments promptly,
and we are trying· to carry out our agTeement with you on
these items.
'' Please let me have rec~ipt for same accordingly.
''With kindest regards, I am,
'' Very sincerely yours,

''}JLl\IER ·w. SOMERS
"EL1IER \V. SOMERS'' (R., pp. 163-164).
''May 7, 1938.
"l\fr. Elmer V\T. Somers, Attorney
'' Accomac, Virginia

'' FILE : Loan #2232
"FILE: Loan #2233%

"'V. H. Hickman Sr. and Jr.
''Dear Sir:
'~ Acknowledg·ment is made of your letter of 1\fov 2~ 1938, enclosing: remitfonce in t.11e a~ount of $1,398.88, in pay13* ment of *the May 1, 1938, mstallment due on connection with tlrn above loans.
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'' Thanking you very much for this payment, we are
''Yours very truly,
"President." (R., p. 164.)

"'CBW:U

It will be noted thati in accepting the above payrnent rnade
by yo.itr petitioner, Margaret M. Somers, no 1nention is made
by defenda4it bank that Elrner JV. Som-ers was at that time
.in defaitlt in tlie am,ou,nt of $600.00 on the $1,000.00 payment
that was to have been 3nade by him prior to January 1, 1938..

(b) CORR.E.SPONDENCE IN CONNECTIO~ WITH NOVEMBER 1, 1938, P AYiMENT.
''November 7, 1938.
''Mr. '\V. G. Gait.her, President
"''Virginia.JCarolina '-Toint Stock Land Bank
"'Elizabeth City, North Carolina

"Re: "\V. H. Hickman, Sr. and Jr.,Loans..
"' Deai Mr. Gaither~
"I herewith enclose check of Margaret Mason Somers, account #2, for the sum of $1,398.88, dated November 1, 1938,
to cover installment due as of November 1, 1938.
"I would liave sent same to you last week, but have been
out of the office on account of illness and have just returned
to work this morning'.
'' Please send receipts for same accordingly.
''With kindest regards, I am
'' Very sincerely yours,
''EWS:vV
''Enclosure

"ELMER, W. SOMERS
"ELMER W. ,SOMERS'' (R., p. 165).
"'November 9:, 1938

'' 1fr. Elmer "\V. Somers, Attorney
'' Accomac, Virginia

"FILE: Loan #2232 -E
"FILE: Loan #2233%-E
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*" Dear

Sir:
._
'' .Acknowledgment-is made of yom· letter of November
7, 1938, enclosing check in the amount of $1,398.88, which
amount is the equivalent of the total of the November 1, 1938
installments maturing in connection with these loans.
'' .A.s ·you understand this remittance will have to be applied
on the oldest delinquent items of the account,. which we trust
_meets with your approvaL
''Yours vei·y trulv,

''CBW:U

.

"Treasurer.,., (R., p. 166.)

The above letter was sigJ1ed by C. B. Wood, Treasurer.
'' November 10, 1938..

"C. B. Wood, Treasurer
'· Virginia-Carolina Joint Stock Land Bank
'' Elizabeth City, N. C.
"Re: William H. Hickman, ,fr. and Sr., Loans
'' 2232-E and 2233%-E.
'' Dear Mr. "\Vood:
'' Your favor of the 9th instant received and contents noted.·
"I beg to advise tllat I g·ave to your bank last year collateral
security for all of the amount due on these two loans, including taxes paid by your bank on the Hickman farm, thereby leaving due and owing· to your bank only the current and
future installments, beginning May 1, 1938.
•' Mrs. Somers would not gwlrantee, a.11d did not agree to
nay any of the past due installments and taxes which should
be taken care of out of the collateral given your bank.
"It was expressly understood and agreed that the payments
to he met by Iv[rs. Somers should cover the installments as
t]1ey fell due beginning May 1, 1938, and every six months
thereafter, until closed out as per the terms of the original
deeds of trust.
'' On May 2, 1938, I sent to your l\Ir. Gait.her check of Mari2:nret ·Mason Somers, account #2, for the sum of $1,398.88
t.o ~over the installment. due on the above described loans as
of May 1, 1938, and on May 7, 1938, vou sent me receipt for
~ame showing tlmt it had been credited to the payment of
Mnv 1, 1938, installment.
'',Mrs. Somers is 11ot willing for the check sent you to be ap-
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plied on the oldest installments of the Hickman accounts and

fa demanding that it be accepted in payment of the installment
due on November 1, 1908, ns per my letter to you of November 7, 1938, to Mr. Gaither, and I will ask that you kindly let
me have receipt for same accordingly.
.
.
15*
-*"-Mrs. S9mers-is asking the .bank to hold up the payment of-check until the item is properly cleared on your
!'ecords and receipt for same is sent to me for he;r accordmg·ly.
· .
·
· · · . ·
"As I advised your Mr. Stubbs when he was in- the office,
your bank will probably have to take some losses on the past
due installments as the Hickman farms ,,rill not bring· today
as public Auction $30,000.00. I really hate to see your bank
take any loss whatsoever on any loan over here, but I havff
already advanced t~ousancls of dollars to various parties to
·enable them to pay the interest, and have kept. up many payments myself, and have finally reached t.hc point where it is
impossible for me to continue to do so.
· "I am s~nding· this to you by s1Jeci~l delivery ~o that.it may
i.·each your office early ],rida.y morning ancl wilLask that you
send me the proper receipt so that it may reach me on Sat . .
urday morning, so that Mrs. Somers can notify the bank to
clear the check accordingljr.
"Very t_r~ly yours,

''EWS:vV

"ELMER vY. S01\f~RS" (R., pp. 16.6-167).
''November 14, 1938.

"J\fr. Elmer ·w. Somers, Attorney
'~ Aecqmac, Vi rg·inia

''FILE Loan #2232-E
"FILE_ ioan #2233%-E
''Dear Sir:
.. "':Ve 4aye fora~knowl~dgme1~t }~Our letter of November 10,
1_938. with further 1~~fercnce to check of $1,398.88 enclosed
in yonr letter of November 7. 1938, tendered in payment of
tlw. N ovembcr 1, 1938, installment of the above loans .
. "In accordance with the agreement. entered into with you
on November 9. 1937. we lrnve used the ehcck in payment of
tl1<~ N ovem her J. 1.938. installments of these loans, formal rec~ipts for which are herewith enclosed.
''Vile wish it. fully understood that your two notes of $5,000

16

8upreme Court of Appeals of Virginia

each, secured by collateral as recited therein, were accepted
as additional collateral in allowing a further extension on
the delinquent accounts, with the understanding that if· and
when paid, the proceeds were to be used in full settlement '
of past due items through 1937, provided you would pay to
tlrn bank, prior to January 1, 1938, the sum of $1,000.00 ad.
ditional.
'' The check accompa.nying the November 7, 1938, letter has
not been returned to us, and if done we will redeposit. for payment, as we understand this letter, along with receipts, will
serve your purpose.
''Yours very truly,

''CBvV:U
''Encls.

"Treasurer" (R., p. 168).

*It is to be noted that specific reference is for the
first time made by the defendant bank, through Mr.
Wood, its Treasurer, to the fact. that Mr. Somers had not
paid $600.00 of the $1,000.00 due by him prior to January
1, 1938, but in spite of said default, defendant bank accepted
Mrs. S01ners' check for .'f;Z ,398.88.
At the time this payment was accepted by defendant bank,
Elmer "\V. Somers was in, default in au additional amount of
$5,000.00, represented by his bond for said amount, payable
Octob9r 1, 1938, as a credit on installments due said bank
·prior to 1937, making the total default of said Somers on
N overn.ber 1, 19:38, $5,GOO.OO.
Not only did defendant bank accept check of your petitioner, Margaret M. Somers, but said bank forwarded re.
ceipts showing the balances due on the two loans, said balances heing- in the principal sums of $17,148.92 and $14,754.73,
respectively (R., pp. 6B a.nd 64). J'he.se bala,uces did not inchtde any of the pOJyments due prior to Ja.nnary .1, .l.938, and
are in exact conj or·m:ity with the contention made in the in.:.
stant case by your petitioners.
It is to be noted, too, that defendant bank accepted this
November, 1938, installment after being· positively advised,
as shown hy the above quoted letter from Somers to said
hank under date of November 10, 1938, that your petitioner,
:Mrs. Margaret M. Somers, '' * * * woi1,ld not .Qu,arantee a1id
dirl not a,qree to pay any of the past clue installments and
fa;res * "'., * ", and was "1wt willin.(I for the check sent to be
av11lied on the oldest install,ments of the Hfokmmi accounts
and is rlemmuli11g tha.f it be acccvted in vayment of the in16'"'
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.stallment due on November 1, 1938 "' • * ". (Italics added.)
(R., p. 167.)
Not only is this true, but defendant bank permitted your
petitioner to pay ~938 taxes on the farms in question, amounting to $582.16 (R., p. 126).
(c) CORRESPONDENCE IN CONNECTION WITH :M.A.Y.
1, 1939, P .AYMENT.

The Court's special attention is respectfully asked in connection with this correspondence.

*'' .April

17*

29, 1939.

"' Mr. W. G. Gaither, President
"Virginia-Carolina Joint Stock Land Bank
"Elizabeth City, N. C.

''Re: vV. H. Hickman, Sr. ancl Jr., Loans
Nos. 2232 and 2233%
Mr. Gaither :
"I herewith enclose check of Marga.ret M. Somers, Account #2. for $1,398.88 to cover the amortization installments
due on the above described loans on 1\Iay 1, 1939, as per agreement. The balance clue on said loans at this time is $16,'911.51 and $14,550.37, respectively. Please receipt the enclo~;ed statements and let me have same for my files_
"'lVith kindest regards, .I am
:i' Dear

''Very sincerely yours,

~,E,V,S/w
'' Enclosures

''ELMER ·w. SOMERS
"ELMER W. SOMERS" (R., p. 169).

'' l\Ir. Elmer ,v. Somers,
'' Accomac, Va.

"Re: "\\T. H. Hickman, Sr.-No. 2232
W. H. Hickman, Jr.-No. 2233%
''Dear Mr. Somers:
""\VP- are todHy in receipt of your letter or April 29 with
enclosures.
''"\VJ1ile the chec.k which you enclosed of Mrs. Somers in
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the sum of $1,398.88, is apparently in the correct amount to
cover the installments due May 1, 1939, we are unable to
accept it and a1·e . returning it to you herewith, due to the
inconect balances which you state would be due on these two
loans.
.
'' Hegm·ding loan No. 2232, our tecords show the unpaid
balance on principal to be $18,977.99 (plus interest}, whereas
if Mrs. Somers' check were accepted a.nd applied, the unpaid principal would be $17,790.57 (plus interest), instead
of $16,911.51, as mentioned in yom· letter.
'' Regarding loan No. 2233%; the. unpaid· principal is now
$16,189.27 ( plus interest), whereas if Mrs. Somers' check
were accepted and applied, the unpaid balance would be $16,:_
027.95 (plus interest),. instead of $14,550.37 as mentioned in
your letter.
·
·
"You, of course have in mind the item of $1,527.84, taxes
advanced by us on December 10, 1937, which item has been
1·ecog11ized by 1\frs. Some1·s' note, not yet dne.
.
.
"If you wish us to accept this· clw~k in accordance with
the~e rcyised fig.1.ues, please write ·ns accordingly. vVe
18* are *confident you will find the figures which we have
given yon are correct.
"With best wishes,

. )

''Your very truly,.

''May 2, 1939.
"vVGG:M.

"President" (R., p. 170}.,

As will be seen, defendant bank, for the fir~t time, included
the balance due on installments prior .to agreement of No-:
vember 9, 193.7, refuses to accept Margaret M. Somers' cheqk
,,nless she in h.1,rn will ag1·ee to the balances d·zte as claimed
by defenda12t bank, thereby incliuling the arrears prior to
Noveniber 9, 1939. Thus, for the first time, the real issue in
this case is clearly drawn between your petitioners and de~
fendant bank. To the above quoted letter, Elmer W. Somers
re1Jlied under date of May 4, 1939, as follows.:.
.
1

'' May 4, 1939.

''W. G. Gaither, Prestdent
"Virginia-Carolina J ojnt Stock Land Bank
''Elizabeth City, N. C.
''Re:

Vv.

H. Hickman, Sr .. and ·vv. H. Hickman,
Jr., Loans Nos. 2232 and 2233%.
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''Dear Mr. Gaither:
''Your favor of the 2nd instant received and contents noted.
Frankly, I do not understand your letter.
"You and I settled this proposition during the late fall
of 1937, at which time I gave to you $8,000.00 worth of collateral which l\frs. Somers had loaned me for that purpose,
and I gave you my individual note for $2,000.00 more, makinp: a total of $10,000-.00, which your Board agreed to accept
in full compromise settlement of all past due installments on
the above described loans, leaving only the current installments due and owing, the first installment thereafter falling
due on :May 1, 1938, and the same was paid accordingly.
'' On November 7, 1938, check for $1,398.88 of 1\fargaret M. ·
Somers, Account #2, dated November 1, 1938, to cover installment due as of November l, 1938, was sent to you, and yom·
Treasurer, on November 14, 1938, sent me receipted bills for
same dated NoYember 9, 1938, and said receipted bills show
that the balance due on said loans to be $17,148.92 and $14,754.73, respectively. Therefore, my letter ·or April 29, 1939,
to you was correct.
,
19'*'
*"l\Irs. Somers has nothing whatever to do with the
payment of the past clue item which you and I compromised as stated above. Furthermore, Mrs. Somers did
not give any note on December 10, 1937, nor at any other
time, for $1,527.84, nor for any other amount, for taxes advanced by your bank. The taxes were supposecl to have been
paid by your bank in 1936, and it was not until after you and
I had effected a compromise settlement that your bank found
that you Jiad not paid aH taxes due and owing in December,
1936, and your i.fr. Sawyer asked me to give my personal
note for said amount so as to make our bank records show
up better, althoup:h I told him at that time that I could not
pav same but would gladly help him and you out. on the proposition as much as I could if it meant anything· to you.

''W. G. Gaither, President

-2--

May 4, 1939.

'' ,vnen l\:f rs. Somers loaned me the collateral valued at
$8.000.00, it was .,1titl1 the express understanding· between us
thnt the !=;ame would be turned over lo vour bank on the conditions onl;v, namelY t]1at vour h:mk would ac(\,ept same and .
mv ndditional personal liabilitv for $2,000.00, a total of $10.000.00, in full compromise settlement of all past due installment!~ so tha.t she would not l1e bothered a bout anything except the current installments as they fell due. I expect to·
live up to my ob1igation mid· am sure that you will see to it ·
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tltat your bank does likewise. Evidently you must have overlooked the compromise settlement made by us, otherwise you
would not have written yom letter of :May 2, 1939.
'' I realize that there is no need of grieving over spilt milk;
however, I can assure you that conditions since 1937 have
not improved sufJiciently to warrant even our present undertaking of trying to take care of the installments on these
loans so as to save vour bank harmless on said current installments as we are" doing. Under no circumstances would
Mrs. Somers try to take care of any additional sums. The
current installments, annual taxes, fire insurance premiums
an<l upkeep amount to over $4,000.00 per year, and the net
income from said farms is not half this amount each year.
'' I am returning herewith the check an<l the statements
attached according·ly as they arc correct as you will find from
further inspection of your records in this case.
''.With kindest regards, I am
''Very sincerely yours,

"KWS:vV.
'' Enclosures.

''ELMER "\V. SOMERS.
"ELMER vV. SOMERS" (H.., pp. 171-172).

The above quoted letter makes it perfectly plain to defendant bank that your petitioner, Margaret M. Somers, neither
can nor will make any further payments unless her check is
accepted with the understanding· and agreement, that if she
kecms up future semi-annual amortizat.ion payments, said
bank is to look to Elmer "\V. Somers, and to Elmer ·w. Somers
al011e for any and all payments that were in default prior
to November 9, 1937.
20*
*To the last quoted letter, the defendant bank replied under date of May 6, 1939, as follows:
"l\lr. Elmer ·w. Somers,
'' Accomac, Va.

''Re: "\V. H. Hickman, Sr.-#2232
,-v. H. Hickman, .J r.-#2233~~
''Dear Mrs. Somers:
. '''VP are in receipt of your letter of the 14th instant.
''"\Ve Jrnve no object1011 to accepting :Mr8. Somers' check
for $1.R98.88. in settlement of the in8tallments due May l,
].9~9. What we tried to make clear in our recent letter was
with respert to the a.mount due us on each of these loans after
crediting the check which we are not tendering.
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''\Ve belie,,e if you will read the third par~graph of the
agreement to which you refer, dated November 9, 1937, that
this will clear up tJ1e entire difficulty. You turned over to
us certain notes which, the agTeement provides, were to be
-credited on the Hickman loans ·wHI~N P .AJD. The additional notes, as you already know, have not been paid and
therefore have not been credited on the Hiclonan loans.
'' vV o are willing· to accept the check, if you wish us to do
so, in accordance with the agreement of November 9, 1937,
to which yon ref er. The check is returned to you herewith
and you can advise us your wishes regarding it.
~' "\Vith kind regards,
"'Yours very truly,
"'May 6, 1939

''vVGG :l\i

l'President'' (R., pp. 173-174).

''Enc.

AR will he seen from said last quoted letter, the issue is still
clearly drawn, a.nd defendant bank is. willing to accept check
of Margaret M. Somers, only in accordance with the agTeement of November 9, 1937.
}Jlmer vV. Somers replied to the above letter under date
of l\Iay 17, 1939, as follows!
"May 17, 1939..
''1\rr. \V. G. Gait11er, President
''Virg;inia-Carolina tToint. Stock Land Bank,
"limzabetl1 City, N. C.

~p·

ff.·"

RP:

,v. H. Hickman, Sr., and \V. H. Hickman, Jr.,
-Loans Nos. 2232 ~ ancl 2233%.

"Dear 1\fr. Gaither:
"Yom favor of tl1e 6th instant received and contents noted.
''I do not have before me a conv of the agTecment to which
von rP.fPr cfotcd N overnher 9, 1987, and will appreciate it if
"'·011 will sm1cl me a ronv of same ns held hv vou.
. "1\fV m1clershmding· of' the 3,QTeement WflS that t.lJe $8,000.00
wm·th of colfateral and m:v additimrnl personal obligation of
ffi2.000.00 making a total of $10,000.00, waR accepted bv your
lw.nk in fnll compromise settlement of all past due installmC"ntR_. interest and taxes; and I n~1,TC'ed to pay and did pay
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the 1937 taxes; and in 1938 I sent you for Mrs. Somers her
checks for the May 1, 1938 and November 1, 1938, installments and held here the receipts for same accordingly.
'' I am holding· here Mrs. Somers' check for $1,398.88 for
you as per my letter of April 29, 1939, to you. Please let me
have a copy of the November 9, 19:n, agreement to which
you referred in your letter of the 6th instant.
''-With kinde~t regards, I am
'"' Very truly yours,
"ELMER W. SOMERS'' (R., pp. 174-175).
Defendant bank wrote Mr. Somers under date of Ma.y 18,,
1939, as follows :.
·
''Mr. Elmer W. Somers,
'' .Accomac, Va.

''Re:

Vv. H. Hickman, Sr.-#2232
W .. H. Hickman, Jv.-,#22331h

'' Dear 1.\fr. Somers : _
''We are pleased to send you herewith, as requested in
your letter of May 17th, a copy of your letter to us dated
November 9, 1937, witl1 which you submitted the additional
collateral, and we wish to call your particular attention to
paragraph three.
'' Awaiting yonr further advices, we remain, with kind regards1
''Yours very truly,

''May 18, 1939 ..

"President.,.' (R., p. 175.)

"WGG:M

''Enc-..

22*

*Elmer W. Somers wrote Mr. Gaither on May 20,
1939, as follows:
~ '1\fay

"Mr. W. G. Gaither. President
"Vi.r~:inia.:Cnrolina ,Toint Stock Land Bank
"Ftlizabeth City, N. C.

20, 1939
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"Re: W. H. Hickman, Sr., and W. H. Hickman, Jr.
Loans Nos. 2232 and '2233¥z
'' Dear Mr. Gaither :
''Your favor of the 18th instant received with enclosure.
I had on file a copy of my letter of November 9, 1937, to yo~rbank, but I thought you referred to some other agreement
executed by you on behalf of your bank and the writer, and
I could recall no such agreement.
'' I also hold here your telegTam and letter confirming the
offer made in my letter of November 9, 1937. I fail to see
wherein any statement made in the third paragraph of my
letter would obligate Mrs. Somers or myself to permit the
checks sent for current installments to be taken in payment
of any past due installments for which the collateral mentioned and described in the first and second paragraphs of my
letter of November 9, 1937, was given.
"The sixth paragTaph of my letter expressly stipulates
that I would pay all installments on said Hickman lands as
they became due, and all taxes as they became due, and would
keep the buildings on said Hickman lands insured as provided by the aforesaid deeds of trust, paying the premiums
on said policies as they became due and delivering s3:,id
policies to your bank. This much has been done an.d we are
continuing to do. It was for that purpose that Mrs. Somer~'
check for $1,398.88 was sent to your bank for the May 1, 1939,
installment, just as checks for like amount were sent to your
bank for l\Iay 1, 1938, and November 1, 1938, installments,
for which payments I hold lie1·e receipts.
"I shall continue to work along the line stated in my letter of November 9, 1937, and work out the collateral given
your bank, but. I must have the cooperation of your bank in
order to do so; otherwise it means a considerable loss to both
of us. We might as well face the conditions

''-2'' Mr. "\V. G. Gaither, President
May 20, 1939
as they exist, and from .your past experience with sales on
the Eastern Shore of Virginia, I presume there is no need
of calling to your attention the fact that anv sale made of
real estate in this County under present co11ditions means
n. decided loss to the mortgag·e holder. People over here
are !10t interested i~1 farms, nor are they interested in op.:
cratmg far~s. It simply costs too much money for the net
returns received therefrom. I have been tryino· and am still
trying to work out this proposition without to°d g·reat a loss
to your bank, hoping that some time within the next twenty

24
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years conditions may improve and land values advance;
but at the *present time, and for the past ten years, I
have taken an awful licking. One simply cannot pay
$4,000.00 from less than $2,000.00 net returns without ma.king up from other sources, which in my case is from my office
practice.
'' I am, therefore, returning the check and two statements
to be used on the same terms and conditions as set forth in
my letter of April 2'9, 1939. This is certainly in accordance
with our agreement. Please receipt and return the statements to me accordingly.
"With kindest regards, I am
23'""

'' Very sincerely yours,
''Enclosures ''ELMER vV. SOMERS.
"EWS/w
''ELMER W. SOMERS'' (R., pp. 176-:177).
To the above letter, Mr. Gaither replied under date of May
27, 1939, as follows:
"l\Ir. Elmer \V. Somers,
'' Accomac, Va.

''Re: \V. IL Hickman, Sr.-#2232
W. H. Hickman, Jr.-#223311:?
'' Dear l\Ir. Somers:
"Your letter of May 20, with enclosures, has been duly
received. In the closing paragraph of this letter, you say
that Mrs. Somers' check for $1,398.88 is to be accepted by
UR on the terms and conditions as set forth in vour letter of
April 29, 1938.
.,
"In view of this statement, we are returning Mrs. Somers'
check to you herewith, as the figures in your -letter of April
29 do not show the correct unpaid balances of these two
loans. The correct figures were given you in our letter of
May 2, 1939.
'' As previously stated, we are perfectly willing to accept
the check in accordance with the agreement of November 9,
1937, and that is the only way we can accept it.
''Yours verv trulv
"

"May 27, 1939

"WGG:m
''.Enc.

"'

. ''President.''

(R., p. 178.)
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The last quoted letter crossed in the mails with a letter
from Elmer W . .Somers to Mr. Gaither dated May 26., 1939,
which letter is as follows;

$'' May 26., 1939.

24*

'' Mr. vV. G. Gaither, PresidenL
''Virginia..,Carolina Joint Stock Land Bank
''Elizabeth City, N. C.

"'Re:. W. H. Hickman, Sr., and W. H. Hickman., Jr...
Loans NOS. 2232 and 2233112
"Dear Mr. Gaither-:
''Pursuant to my conversation with your :Mr. Worth on
Wednesday afternoon of this week, I beg to advise that the
check of Mrs. Margaret M. Somers., Account No. 2, sent to
you on April 29, 1939, for $1,398.88 was to cover installments
due on the above described loans on May 1, 1939.
'' This of course has nothing to do with the amount of $10,000.00 on whfoh your bank and I effected a compromise on
November 9, 1937, fot all past due installments and for which
I ga·ve your bank collateral of the value of $8,000.00 and
ag-reed to pay the additional sum of $2,000.00 myself. I expect to carry that agreement through so that all past due
installments on the Hickman loans can and will be paid by
me as per my agreement with you on November 9., 1937.
'' Tlie. balance due on the future installments, not including
the past due installments, according to the statements rendered by your bank for May 1, 1939, appear to be from said
statements the sums of $16,911.51 and $14,550.37, respectively.
·
"I trust that this clears up tl1e situation so that this item
can be disposed of accordingly.
'' ·with kindest regards, I am
"' Very sincerely yours,

''EvVS/w

'' ELMER vV. SOMERS
"ELlVIER W. SOMERS" (R., pp. 178-179).

"CC: W. A. ·worth, Esquirr
Eliza.beth City, N. C."
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.Again, we respectfully ask the Court's special attention
the above letter. The only reasonable construction that
can be placed upon this letter of May 26, 1939,. from Somers
to defendant bank was and is that as to all payments that
we:re in arrears prior to November 9, 1937., said defendant
bank can hold Elmer ·w. Somers, and Elmer W. Somers alone
liable ..
Defendant bank waited from May 26, 1939., to June 7., 1939.,,
before answering this, the above quoted letter of May 26.,.

to

1939.

It is to be 1·emembered that at that time, real estate
values '71 in Accomack County were declining very rapidly,.
and it is to be remembered, too, that there was not the
slig·htest chance or possibility of defendant bank's being paid
anywhere nea1, the amount due it under foreclosure proceedings. As is shown by the next quoted letter of ,June 7, 193'9,.
Mr. Wodh, General Counsel for defendant bank, had made a
trip to the Eastern Shore between May 26, 1939., and June
7, 1939. We think it fair to presume that he had investigated
and was. familiar with local conditions in Aceomack County.
After waiting over ten days, defendant bank, knowing as
it necessarily did, and as it had been positively and clearly
advised, that your petitioner, Ma.rga.ret ·U. ,Somers·, was not
willing for her check to be used except 11,pon condition that
if she paid the May, 1939, a,nd all futu.re install1nents, she wa,'>
·to have the farms in question, wrote Elmer W. Somers: under date of June 7, 1939, as follows:
25*

"Mr. Elmer W. Somers,
''·Accomac, Va.
"Re: W. H. Hickman, Sr.-#2232
W. H. Hickman, ,Jr.-#22?31h
"Dear l\fr. Somers:
''In our Iet.ter of May 27, we returned to you Mrs. Somer~'
cI1eck f9r $1,398.88, for the reasons explained therein.
''Tl1e iollowing clay, May 28, we received your letter of
May 26, which crossed onrs of May 27 in tlrn mails.
''We are ,vritin.{?; now to say that it wilI he agreeable to
ns to accept :Mrs. S0mers 1 check in accordmice. with your letter of May 26, and, if you care to do RO. we Rllg~est that you
drop this check in the mails, to be used as out.lined in your
letter of ]\fay 26~
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''With kind regards,
'' Sincerely yours,
"June 7, 1939.

"President." (R., pp. 179-180.)

''vVGG:M
Acting on the above letter of .June 7, 1939, Elmer W . .Somers
wrote defendant bank under date of June 12, 1939, returning Mrs. Somers' check for May 1, 1939, installment, the letter accompanying said check being as follows :
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*"June 12, 1939.

"Mr. W. G. Gaither, President
'' Virginia-Carolina Joint Stock Land Bank
"Elizabeth City, N. C.

"Re: W. H. Hickman, Sr., and Vv. H. Hickman, Jr.
Loans Nos. 2232 and 2233%
'' Dear Mr. Gaither:
"Your favor of the 7th instant received and contents noted.
'' I herewith enclose check of Margaret M. Somers dated
May 1, 1939, for $1,398.88, to cover the May 1, 1939, installment on the above described loans, thereby leavjng'a balance
due on the curi;ent and future installments of $16,911.51 and _
$14,550.37, respectively, a total of $31,461.88, as per state-.
ments rendered May 1, 1939, by your bank. Of course, this
has nothing td do with the past due installments which were
settled between your bank and me with collateral on November 9, 1937. Please receipt and return to me the enclosed
statements for my files.
''We are making application to the Federal Land Bank of
Baltimore for refinancing· the Hickman farms. Under present prices of fa.rm produce, it is impossible for these farms
to net enough to take care of the current installments from
year to year, and we wish to get the farms refinanced at a
lower rate of interest.
''I am sure that you will cooperate with us in this matter.
''With kindest regard, I ·am
'' Very sincerely yours,
''EWS,;w
'' Enclosures

"ELMER W. SOMERS
''ELMER "\"\7• SOMERS'' (R., pp. 180-181).
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To this letter, defendant bank replied under date of June
13, 1939, as follows:
Mr. Elmer W. Somers,
Accomac, Virginia.
File: Loan #2232 -\¥. H. Hickman, Sr.
File: Loan #2233%-"\V. H. Hickman, Jr.
Dear Mr. Somers:
Yours of the 12th is at hand.
We are very anxious to avoid any complications with respect to the remittance on the May 1, 1939, installments, and
we feel that you are o-f the same desire. For that reason we
cannot accept check in accordance with your letter of June
12, 1939.
27e
*Won't von kindlv write us a letter to the effect that
the check sig·ned by "'''Margaret M. Somers", dated May
1, 1939, for $1,398.88, is paid in accordance with your letter
to us of May 26, 1939.
.
Instead of writing· a letter if you will just endorse your
approval on this letter, copy of which. we are handing you,
it will be just as satisfactory.
Yours very truly,
President

June 13, 1939
WGG:M
Enc.

It will be satisfactory to accept the check as per my letter to you of 1\Iay 26, 1939.
Dated:
6/15/39

ELMER W. SOMERS
(signature)" (R., p. 182).
The notation at. the bottom of said letter wa.s signed and
delivered to W. G. Gaither, under date of June 15, 1989.
We most. earnestly urge that the letter from Somers to
defendant bank of Ma.y 26. 1939, not only in the light of
nrevious correspondence and ~mrrounding circumstances, but
by express terms and implication, cliang·ed the contract of
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November 9, 1937. No other reasonable construction can be
placed upon the above quoted correspondence.
(d)

COR11ESPONDENCE IN CONNECTION WITH
SE,..MI-ANNUAL INSTALLMENT DUE NOVEM- .
BER 1, 1939.

The next installment was due November 1, 1939. On November 24, 1939, Elmer Vv. Somers forwarded check of Margaret ..M. Somers to defendant bank for $1,398.88, covering
said installment.. The Jetter accompanying said check is as
follows:
''November 24, 1939.
''Mr. W. G. Gaither, President
"' Virgfoia.iCarolina Joint .Stock Land Bank
"Elizabeth City, N. C.

'' In Re~ W. H. Hickman, Sr., and Jr. Loans
NOS. 2232 and 2233%

2s•

*"Dear Mr. Gaither:

'' I herewith enclose check of :Margaret M. Somers for
$1,398.88 to cover the amortization installments due on the
above described loans on November 1, 1939, as per agreement. The balance due on said loans at. this time is $16,66.98
and $14,339.88, respectively. Please receipt and retum the
enclosed statements to me for my files~
"'"\Vith ki.11de:st regards, I a.m

"' Very truly yours,
'' ELMER W. SO:M:ERS
''ELMER \V. SOM:ER.S" (R., p. 183).

''EWS/w
'' Enclosures

For reasons best known to itself, defendant bank neither
nccepted 'lwr ref-u.sed to a,ccept said check until Decmnbe,r 18,

1980/ vV. G. Gaither, President of said Bank, testified that
he }mew the conditions upon which said check was sent. His
evidence upon tlJis point is as £o1lows:

Q. You did know the conditions he was sending· it to you

on?
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A. Yes, sir, but they were not accepta.ble to us.
·
Q. And you knew the conditions as soon as you get that
letter of November 24, 19391
A. As soon as we get his letter, yes, sir.
Q. And without notifying him tha.t that wasn't acceptable
you promptly had this check certified, did you noU
A. We sent it to the bank to be certified and they certified
it i:.nd sent it back to us.
Q. You, of course, as a banker knew that when a check ·was
certified-that without vour endorsement it could not be used·
nor the money used
the bank, didn't you t

in

Mr. vVorth: Objection ..
A. I knew the check was good when it was certified and
that it was charged to Mrs. Somers account.
Q. I hand you this lette1· referred to, same being Defendant's Exhibit 14, and will ask you in whose handwriting the
pencil notation at the bottom was in.
A. That is the handwriting of our treasurer, l\fr. Wood ..
Q. Aecording to this pencil notation this check of N 029• vember *24th, was forwarded to the ba.nk for certification on November 27, 1939. Is that correcU
A. Yes, sir.'' (R., p. 218).
·
Defendant hank says it knew the conditions upon which
said check was forwarded; lmd no intention of accepting· same
upon those conditions, and yet within le.c;s tluui fwo days after
receipt of said check, forwarded smne to the bank upon which
drawn for certification. The defendant bank, without in any
way communicating with either of your petitioners, held said
check for a period of three weeks.
When said bank final1y acknowledged receipt of said check,
it wanted your petitioner to agree for same to be accepted
according· to the agreement of November 9, 1937. On December 18, 1939, W. G. Gait.her wrote Elmer Vl. Somers as
follows:
''Mr. Elmer W. Somers
'· .Aer.omac, Virginia
'' File : Loan No. 2232
'' File : Loan No. 2233%
--Hickman
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'' Dear :M:r. Somers :
''Referring to your letter of November 24, with which you
enclosed check of Mrs. Margaret l\L Somers for $1,398.88,
we are unable to accept this check in accordance with the
terms of that letter. However, we are willing to accept this
check in settlement of the installments due November 1, 1939
on these two loans, in accordance with the agTeement entered
into on November 9, 1937. Kindly indicate below your desire to have the check accepted in accordance with that agreement, using the space provided at the foot of this letter for
that purpose.
' 'You rs very truly,

''W. G. GAITHER,
'' President
''December 18, 1939

''WGG:::M:
''It will be satisfactory to accept the check in accordance
with our agreement of November 9, 1937.

"

'' Signature

"Date:

,,

"

(R., pp. 184-185).
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*This was the first c01nm:u.nfration of any kind ret'eived bJJ either of vou·r petitioners since their letter
to defendant bank dated N 01,c,mber 24, 1939 •

.A.8 is shown by the above quoted correspondence; during
,June, 19·39', the defendant bank is willing· to accept a semiannual payment pursuant to Somers' letter of May 26, 1939.
Por reason,'; best lwouni to said bank, six nwnths later, said
bank was onl;lJ willing to accevt in con/ onnity with the original a,rpreement of N overnber n, 1.9.37.
Your petitioners were of course unwilling· to this change
in the agreement reached during May and June, 1939.
Under date of December 20. 1939, defendant bank wrote
Mr. Aomcrs, ret.uminp; certi:fiecl check of Mrs. Margaret M.
Somers for $1,398.88, bu,t a.qa,in for n~asons best known to
if self. did 11ot endorS<'- said check, thrrebv making it i,mpos.c:ible .for lllrs. Somers to ·nse smne (R., p. 185). Said bank
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never endorsed nor offered to endorse this certified check
until depositions were taken, in the instant case durfrig the
spring of 1940, thereby makinlJ it impossible for Mrs. 801ners
to use _11ioney which the defendant bank ,refused to accept.
In the final decree, entered in this suit on May 13, 1940,
the Court, among other things, ordered the defendant bank
to assign the check in question to your petitioner, .Margaret
M. Somers.
Much was said by defendant bank in the Circuit Court about
the failure o.f your petitioner, Elmer W. Somers to deliver to
said bank the Mortgage· securing the $3,000.00 bond of W.
J. West, which mortgage, said Somers, in his letter of November 9, 1937, 4ad agreed to deliver. Great stress, too, was
laid upon the fact that at the time of this agTeement, said
mortgage had been assigned by Margaret l\L Somers and delivered to T. Lee Bvrd.
·
It is true that on November 9, 1937, said mortgage was
held by T. Lee Byrd as assignee. It is equally true, however,
as disclosed by the record, that said assignment was to secure
crop advances made on these very farms by said T. Lee Byrd,
and that shortly. after said assignment, Elmer vV. Somers .
. went to Byrd, and that Byrd agreed to re-assign and redeliver said mortgage when requested so to do. ( See evidence of said Byrd, R., p. 249.)
31,l(c
*It is also true that Somers, during the latter part
of December, 1938, offered to foreclose under said mortgag·e provided defendant bank would guarantee the face value
of Rame, amounting to $3,000.00. This defendant bank refused to do. (See correspondence between Somers and defendant bank, R., pp. 107-110 nnd evidence of Elmer W. Somers,
R., p. 111.) As shown by said correspondence and evidence,
Somers felt that the property embraced in said mortgage
was worth $3,000.00, the face thereof~ and was unwilling to
sec same sacrificed by defendant bank. T. Lee Byrd testified that in his opinion the property covered by said mortgap:e was worth approximately $3,000.00 (R., p. 250) .
•Tust prior to the institution of the instant suit, when counRel for all parties were trying to arrive at a compromise settlement thereof, T. Lee Byrd, under date of February 12,
1!-l40. wrote Ernest R,uedig·er~ one of counsel for your petitionerR, agreeing to assign said mortgag·e to defendant bank
l)rovided settlement wa.s agreed upon between your petiticmerR and said bank (R.. p. 205). Not only is this true, but
\\ h<.1n said Byrd testified in the instant. case, upon this point,
he testified aR follows:
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Q. I hand you here what purports to be a letter from you
dated February 12:, 1940, to Ernest Ruediger, and will ask
is that your name signed to that letter!
.A. Yes.. r-:ir.
Q. Are you or are you not ready and willing today or any
time called upon to live up to every word stated in that letter!
,
lVIr. ·worth;

Objection as immaterial and irrelevant.

.A.. I am.
Q.. You say this was assigned to you sometime in October,

1937?

A.. I thinlr it was October, 1937.. It was in the fall in 1937.
Q. Did or didn't Mr. Somers shortly after assigning this
to you come to you and tell you that it might be necessary
for him to have this mortg·age and did you or did you not
tell him that if it was you would deliver same to him any
time and assign it to himf

Mr.. Worth~ Objection. If there was any such conversation was any executive of the Virgfoia-Carolina Joint Stock
Land Ban~ presenU
32*

*A. No, sir.

A. I did" (R., p. 249.)

Defendant bank had tried to get possession of said mort~aJrC during· the latter µart of November, 1938, and failed~
{See evidence of M. B. Sawyer, R., p. 238.) Defendant bank,
llurin~· December, 1938, tried to g·et Elmer W . .Somers to
proceed to advertise under said mortgage, which he declined
to do unless the face value thereof was guaranteed. Defendrmt bank instituted foreclosure proceedings on said mort'{2;age on February rn, 1939 {R., p. 267). It at that time ·of
comse knew of Somers' failure to deliver 'said mortgage, and
of his refusal to advertise t11ereunder except upon conditions
not satisfactory to defendant bank. Tl'ith this information
in its possession, it enters into a neu, contract with Somers
_du.rin.a J.lfav, 1939, ·a,nd accepts from your petition.er, Mar- .
r,aret JI. Sorners, the a-niortizaiion Va-JJ1nent du.P. May 1, 1939,
thereby wafoinq _any po.c;sihle claini. it might, otherwise have
by rea,son of Smner.c:' fail'Ure fo aetiver .c;airl mortgage.
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ARGUMENT IN SUPPORT OF POSITION OF APPELL.ANTS.
, Your petitioners most earnestly urge that this voluminous
1·ecord dis~lo~·es the following case~
I

A contract was enterea into between defendant bank and
Elmer W. Somers under date of November 9, 19'37. Under
the terms of this contract, Elmer Yv. Somers assumed liability for all delinquent and future payments due on the.
bonds held by defendant bank. Yo·u.r petitioner, Marga.ret
M. Somers, was not a party to this contra-ct of N oveniber 9,.
1937. Her only connection therewith was that she owned the
equity in the farms in question, and lent her husband, Elmer
vV., Somers,. tile three bonds of the aggTegate face value of
$8,000~00, which he put up as collateral to his agreement.
She paid out of her own private funds the semi-annual installments due May 1, 1939, and November 1, 1939. Financial
conditions were steadily and mpidly growing· worse in Accomack County between the fall of 1937, and t.bc spring· of
1939·. ·when the semi-annual pa.ymeitt due May I, 1939, fell
due, Elmer W. Somers was in default in the sum of
33* $5,600.00. *Your petitioner, Margaret M. Somers, refused to proceed further or to make any further payments unless it was understood that defendant bank was to
look only, to Elmer W. Somers and the collateral he had put
up f'or payments due prior to January 1, 1938. Defendant
hank, knowing it faced a heavy loss, elected to collect what
it could out of. Elmer W. Somers and tlle collateral on delinquent payments, and to look to Margaret :M. Somers for
future payments alone. Having made t.Ms decision, and with
all of the fac.ts before it, it accepted the May 1, 1939, payment from Margaret IvI. Somers.
·
La.fer, during the fa.II of 1939, it attempted to cl1ange its
position and go back to the confa~act of N ovemher 9, 1937.
We respectfully submit that neither under the law-nor the
faets wi11 a Court of equitv permit defendant. bank to do this to
tl1e prejudice of bot]1 of your petitioners, especially to the
prejudice of Marg·aret. M. Somers.
Whether or not a new contract was entered into during.
!fay, 1939, depends upon the intention of the parties "to be
derived from all the cireumstances of the ease, although nothing positive be expressed." (See Nachman v. ChathamPhMiix Bank. 161 Va. 576, especially 585.)
ThP- above leg·al pl'inciple aptly covers the facts in this
case. The correspondence between the parties in connection
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with the November, 1938, payment and the protracted cor~
respondence in connection with the May 1., 1939, payment,
necessarily lead to but one reasonable conclusion, and that
is that by mutual consent there was ai novation of the November 9, 1937, agTeement.
Upon the question of estoppel, this Court, in the case of
Luck ct Sons, Inc., et als.,. v . .Hoatim·ight, 157 Va. 490, speaking through Mr. Justice Holt, said :
"Where a party to a transaction induces another to act
upon reasonable belief that he has waived or will waive certain rig·hts, remedies or objections, which he is entitled to
assert, he will be estopped to insist upon such rights, remedies
or objections to the prejudice of the one misled.'' (See last
referred to case, page 590.)
34\l

In Pine Beach Co. v. Colunibia Co., 106 Va., this Court
*quotes with approval from Dair v. U. 8., 16 Wall. I
as follows:

"In the case of Dair v. United States, supra, it is said: 'It
must be conceded that courts of justice, if in their power to do
so, should not allow a party, who, by act or admission, has
induced another with whom he was contracting to pursue a·
line of conduct injurious to his interests, to deny the act or
retract the admission in case of apprehended loss. Sound
policy requires that the person who proceeds on the faith
of an act or admission of this character should be protected
by estopping the party who has brought about this state of
things from alleging anything in opposition to the natural
consequences of his own course of action. It is, accordingly,
established doctrine that whenever an act is done or statement made by a party, which cannot be contradicted without
fraud on his part and injury to others, whose conduct has
been influenced by the act or admission, the character of an
estoppel will attach to what otherwise would be mere matter
of evidence. - 2· Smith L. Oas., note to the Duchess of Kingston's Case.''
In County School Boa.rd v. First Natimia.l Bank, 161 Va.
127, this Court, speaking· through Mr. Chief Justice Campbell,
quotes with approval the following:
" 'The general rule of equitable estoppel, or as it is fre- ·
quently called, estoppel in pais, is that when one person, by
his statements, conduct, action, behavior, concealment or even
silence, has induced another, who has a right to rely upon
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those statements, etc., and who does rely upon them in good
faith to believe in the existence of the state of facts with which
they are compatible, and act upon that belief, the former will
not be allowed to assert, as against the latter, the existence of
a different state of facts from that indicated by his statements or conduct, if the latter has so far changed his position that he would be injured thereby.' 4 Amer. & Eng. Dees.
in Equ. 258."
The above doctrine is quoted with approval by this Court,
speaking through Mr. Justice Spratley, in the case of Thomasson, Adm'r, v. Walker, et al., decided March 11, 1937, 168 Va.
247, especially pag·e 256.
We regret to further prolong an already too long petition,
but because of the great importance of this case to petitioners, counsel for them, in conclusion, desire to call the Court's
attention to the equities of this case as disclosed by the
record.
According to defendant bank's own admission, the balance
due it, and due for taxes on January 1, 1940, was over
35* $5,000.00 less than *the amount due it and due for taxes
on November 9, 1937. (See evidence of W. G. Gaither,
R., pp. 200-202.)
·
By accepting November, 1939, installment and the West
mortgag·e, worth according to defendant bank, $1,500.00, 1939
taxes, and the May, 1940, installment, all of which your petitioners at the time of the trial tendered ( and are still ready
and willing to pay) defendant bank would be over $8,500.00
better off in actual cash by reason of having entered i;nto
the two contracts of November 9, 1937, and :May, 1939, respectively.
In addition, your petitioner, Elmer vV. Somers, has spent
on the buildings on said farms, in repairing and improving
same, as per itemized statement, the total sum of $1,877.03
(R., p. 116).
By reason of said improvements and the present state of
cultivation of said farms as compared with -their condition
in 1937, said farms have increased in value from $25,000.00
to somewhere between $27,500.00 and $30,000.00. (.See evidence of T. Lee Byrd, R., p. 255.) It is to be remembered
that this improvement in defendant bank's financial position
has taken place during perhaps two of the most disastrous
farming years ever known to, or experienced by Accomack
County.
As compared with this tremendous improvement in defendant bank's financial position, we find that your petitioner,
Elmer W. Somers, priqr to November 9, 1937, had sustained
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a net loss of over $15.,000.00, $12,000.00 of which amount had
gone to defendant bank to meet amortization payments. Since
November 9, 1937., said Elmer W. Somers has lost collateral
worth, according· to the evidence of your petitioners, $5,000.00;
has paid 11)37 taxes amounting to $582.16; has paid to def end.ant bank in cash, $400..00., and has paid on repairs and improvements $1,877.03, making· the total· additiona1 loss .since
November 9., 1937 (not including losses on farming- operations)~ to Elmer '\V.. Somers., $2,789.19. In addition, he is willing to lose the West mortgage worth., according to petitioner.s' evidence, $3,000.00.
Your petitioner., Margaret M. Som~rs., in addition to owning the equity in all four farms, has actually advanced
36* since November 9., 1937, *to cover three semi-annual
amortization payments, and 1938 taxes, $4,778.80. She
stands ready and willing to make an additional advance of
$3,379.92, covering N ovember1 1939, and May, 1940, amortization payments, and 1939 taxes.
We respectfully submit that it would be extremely· difficult
to find any case in which it would be more inequitable or unjust to permit a defendant bank to foreclose than in the instant case. To do this would permit said bank to., in effect~
say to your petitioners:

'' It is true that we haye greatly profited and you have
greatly suffered by reason of our dealings one with the other;
it is true that we lulled you into paying us large sums of
money; it is true that we have permitted you to repair our
buildings and improve our farms; it is true that we had your
check certified, knowing that we were not going to use same,
and held it for three weeks; it is true that we let yon take
your. losses in operatinO' our !arms durin~ three disast~ous
farmmg years, nevertheless, with the farmmg outlook a little
better, we are going to ignore your rights; sell all of these
farms for cash; buy same ourselves at our own price; move
you out of your home, and thereby wipe out your last cl1ance
of recouping any of your losses.''
For the fore going reasons, as well as for others appearing
on the face of the record, your petitioners pray that an appeal from and sitpersedeas to the final decree complained of,
may be awarded them; and that this Court may reverse said
decree and enter a final decree in favor of your petitioners,
or that this case mav he remanded to the Circuit Court of
the County of Accomack, Virginia, and that this Court will
afford your petitioners such further relief in the premises
as may be proper.
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Your petitioners respectfully ask that this petition may
be considered as their brief, with the right to :file. an additional
or. supplemental brief. if they so desire.
Your petitioners also desire to present orally their reasons
for reversing the final decree complained of and for entering a fin.al decree in their behalf or remanding this. cause to
the Circuit Court of Accomack County, and further state that
a copy of this petition has on this the.11th day of September,,
•1940, been delivered to H. Am.es Drummond, on.e of counsel
for the above named Vfrginia-Carolina Joint Stook Land
Bank, a corporation; .Southern Loan and Insurance Company,,
Trustee ( formerly Southern Trust Company) ; and L. E.
Old, Secretary-Treasurer, Southern Loan and Insurance. Company, defendants..
37'*'

~Respootfully submitted,.
lf..ARGARET M. SOMERS,
in her own right, and ELMER W. SOMERS,: her
husband,
By ERNEST RUEDIGER,
J. BROOKS MAPP,.
Attorneys for Marga1·e.t M.. Somers, in her
own right, and Elmer W. Somers, he.r
husband.

.We, Ernest Ruediger and J. Brooks Mapp, Attorneys prac. ticing in the Supreme Court of Appeals of Virginia, do certify that in our opinion, it is proper that said Court should
review the qecree complaine~ of in the foregoing petition..
ER.i'TEST RUEDIGER,-

Accoma.c, Va..,

J. BROOKS MAPP,

Keller, V&.,
Attorneys practicing in the Supreme
Court of .Appeals of Virgi.nia.
Received Sept. 12, 1940.
M. B. WATTS, Clerk.
Received 9/21/40.
C. V. S.
i

I

M. M. Somers, et al., v. V.-C. Joint Stock Land Bank, etc. 39
A.ppeal granted.

Supersedeas.

Bond $5,000.00.

C. Y;ERNON SPRATLEY.

Sept. 27, 1940.
Received September. 28, 1940.

M. B. "\V.
COPY.

September 14, 1940.
H. Ames Drummond, Esq.
Accomac, Va.
Dear Ames:

In Re: l\fargaret M. Somers, etc., et al, Plaintiffs
in Error
V. Virginia-Carolina Joint Stock Land Bank,
etc., Defendants.
As one of Counsel for plaintiffs in the above styled suit, I
am writing you as Counsel for the defendant, to state that
the original of the petition for an appeal and supersedeas in
said case ( copy of which was delivered to you on September
11, 1940) was forwarded to Mr. M. B. Watts, Clerk of the
Supreme Court of Appeals of Virginia,· at Richmond.
.
I am writing you so that you may know with whom to file
your brief in opposition to the granting of said appeal and
supersedeas.
With kind regards,
Sincerely yours,
JBM/E
CC: l\fr. M. B. Watts, Clerk
Richmond, Va.

,J. BROOKS MAPP.
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RECORD
VIRGINIA:
Pleas before the Circuit Court for the County of Accomack, in yacation, on l\Ionday, the 13th day of May, 1940.
Be it remembered that heretofore, to-wit:

On the First Monday in March, 1940, came Margaret .M.
Somers, in her own right, and Elmer W. Somers, her husband,
plaintiffs, and filed their Bill in Chancery against VirginiaCarolina Joint Stock Land Bank, a corporation; Southern
Loan and Insurance Company, ·Trustee (formerly Southern
Trust Company); and L. E. Old, Secretary-Treasurer, Southern Loan and Insurance Company, defendants, which Bill is
in the following words and :figures, to-wit.
Virginia:
In the Circuit Court for the County of Accomack.
Margaret M. Somers, in her own right, and Elmer vV. Somers, her husband, Complainants,

v.

.

Virginia-Carolina Joint Stock Land Bank, a corporation;
Southern Loan and Insurance Company, Trustee (formerly
Southern Trust Company); and L. E. Old, SecretaryTreasurer, Southern Loan and Insurance Company, Defendants.
BILL OF COMPLAINT.
To The Honorable John E. Nottingham, Judge of said Court:
Humbly complaining·, your petitioners, Margaret M. Somers, in her own light, and Elmer W. Somers, her hm;band,
show unto your Honor the following case:
page 2

~

(1) That on the 1st day of May, 1925, William
H. Hickman, Sr. and Tabitha Lee Hickman, his wife,
executed a. deed of trust to Southern Trust Company, Trnstee, to secure the Virgjnia-Carolina Joint Stock Land Bank
:in the payment of a certain note of even elate therewith for
the principal sum of $21,500.00, the same being payable in
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sixty-six amortization payments of $751.88 each., beginning
November 1, 1925, and continuing every six months thereafter
until paid, the said deed of trust covering the following described real estate, located in Atlantic Magisterial District,
Accomack County., Virginia, to-wit:

1st Tract: Containing 550.70 acres., more or less, situated
on the W attsville-Chincoteague 1·oad about 2 miles· from the
town of Wattsvill~ adjoining the lands of W. H. Hickman,
Jr.., et als, and being bounded as follows: On the North by
Mosquito Creek, on the East by tlie Narrows; on the South
by the County road leading from Cl1incoteag-ue to Wattsville
and the vV oodsland of \Villiam H. Hickman, Jr., and on the
West by vVallops J\fill stream, and being- the same lands conveyed to the said William H. Hiclanan, Sr., by deed of Isaac
Keller, et al, dated December 1st, 1893, and recorded in book
66, page 429, public registry of Accomac County, Virginia, a
plat of said lands made by Fred E. Ruediger, Feb. 2nd., 1925,
is hereto attached and made a part hereof as if herein copied
in detail;
2nd Tract : Containing 491.32 ac.res, more or less, sitnated
on the Seaside road about 1 mile from the town of Horntown,
being bounded as follows : On the North by the land of William H. Hickman, Jr., East by Chincoteague Bay;
page 3 } South by Mosquito Creek and on the West by Sharps
Gut and the land formerly belonging to William B.
Smith, being· the same lands conveyed to the said ,vmiam H.
Hickman, Sr., by deed of William C. Parsons and wife, dated
December 26th., 1918, and recorded in book 114, page X32,
public registry of Accomac County, Virginia, a plat of sai<l
property made by Fred E. Ruediger, November 9th., 1912,
is recorded in plat book #2, page 22, Public Registry of Accomac County, Virginia, to which reference is hereby made
for further description;which deed of trust is recorded in Deed Book 128, pag-e 499,
among· the land records of Accomack County, Virginia, a copy
thereof is herewith filed, marked Exhibit "A'', and prayed to
be taken and read as a part of this Bill of Complaint;
(2) That on the 1st day of May, 1D25, William H. Hickman,
Jr. and Margie Hickman, his wife, executed a deed of tmst
to Southern Trust Company, Trustee, to secure the VirginiaCarolina Joint Stock Land Bank in the payment of a certain
note of even date therewith for the principal sum of $18,500.00
payable in sixty-six amortization payments of $647.00 each,
beginning November 1, 1925, and continuing· on the first day
of every six months thereafter until paid in full, the said deed
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of _trust covering the following described real estate, located
in Atlantic Magisterial District, .Accomack County, Virginia,
to-wit:

1st. T'fact: Containing 225.70 acres, more or less, situated
on the Seaside road, about 1 mile from the town of Horntown, adjoining the lands of Roy Justice and 0thpage 4 } ers, and being bounded on the North by the land of
Roy Justice; on the East by Chincoteague Bay; on
the· South by the land of William H. Hickman, .Sr., and on the
West by the outlet leading from the Mosquito Point Farm
to the road to Horntown, being the same lands conveyed to
the said W. H. Hickman, Jr., by deed of William H. Hickman,.
Sr., and wife, dated October 1st., 1924, and recorded in book
128, page 360, public registry of Accomac County, Virginia, a
plat of said lands made by Fred E. Ruediger, Feb. 20th., 1925,.
is hereto attached and made a pal't hereof as if copied herein
in detail;
2nd. Tract: ·Containing 461.20 acres, more or less, situated
on the W attsville-Chincoteag-ue road about 2 miles from the
town of Wattsville, adjoining the lands of David ·T. Justice,.
et als, and beginning at a point on the East side of Wallops
Mill Stream, in the South line of the land of William H.
Hickman, Sr., thence in a Eastwardly direction and running
in a straight course along the line of William Hickman, Sr.,
to the Wattsville-Chincoteague County road near a barrel
house; thence along the said County road to a marsh land;thence continuing in a straight line to Mosquito Creek; thence
turning and running· in a Southwardly direction along said
Mosquito Creek to a point on 'Ginia Creek, and North line of
D. T. Justice; thence turning and running in a Westwardly
direction along the line of D. T. Justice to Wallops Mill
Stream; thence turning· and running Northwardly along· the
said Wallops Mill Stream to the point of beginning, it being
bounded as follows : On the North by the land of William
Hickman, Sr., and the Wattsville-Chincoteague County road;
East by :Mosquito Creek and 'Ginia Creek; South
page 5 ~ by the land of D. T. Justice, et al, and on the West
by Wallops Mill :Stream, being the same lands conveyed to the said W. H. Hickman, Jr., by deed of W;. H. Hickman, ,Sr., and wife, dated October 1st., 1924, and recorded in
book 128, page 360, Public Registry of Accomac County, Virginia, a plat of said property made by Fred E. Ruediger,
March 9-10, 1925, is hereto attached and made a part hereof
as if copied herein in detail;which deed of trust is recorded in Deed Book 128, page 503,
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among the land records of Accomack County, Virginia, a copy
of said deed of trust is herewith filed, marked Exhibit "R ",
and pray.ed to be taken and read as a part of this Bill of Complaint;
(3) That on the 19th day of May, 1925, William H. Hickman, Jr., and Margie Hickman, his wife, executed a deed of
bargain and sale on the two tracts of re'al estate set forth and
described above, and also in Exhibit '' B '' filed therewith, to
William H. Hickman, Sr., which deed is recorded in Deed
Book 128, pag·e 536, among the land records of Accomack
County, Virg-inia, a copy of said deed is herewith filed, marked
Exhibit '' 0'', and prayed to be taken and read as a part of
this Bill of Complaint;
(4) That on the 28th day of May, 1925, William H. Hick,
man, Sr., and Tabitha Lee Hickman, his wife, executed a deed
of trust on the four tracts of real estate mentioned and described above to Elmer vV. Somers, Trustee, to secure Peoples Bank of Bloxom, or its assig·ns, in the payment of five
certain bonds in the total amount of $10,000.00, which deed
of trust is recorded in Deed Book 128, page 538,
page 6 ~ among the land records of Accomack County, Virginia, a certified• copy of said deed of trust is herewith filed, marked Exhibit "D", and prayed to be taken and
read as a part of this Bill of Complaint;
( 4A) That on the 27th day of October, 1939, Elmer W. So111ers, Trustee in the deed of trust dated May 28, 1925, froni
William H. Hickman, Sr. and wife, and recorded in Deed Book
128, page 538, to secure the Peoples Bank of Bloxom, or its
assigns, sold at public auction, all of the four tracts of real
estate hereinbefore described, subject to the two deeds of trust
of May 1, 1925, held by the Virginia-Carolina Joint Stock
Land Bank, and the said four tracts of real estate were purchased by Margaret M. Somers at the price of $600.00, that
being the amount to be paid by said purchaser with the dee<l
of trust liens of May 1, 1925, still standing ag·ainst said farms,
as per agreement of ,November 9, 1.9·37, hereinafter set forth;
and on the 30th day of October, 1939, a deed of bargain and
sale was given the said Margaret M. Somers by Elmer W.
Somers, Trustee, for said four tracts of real estate purcha~ed
as aforesaid, and the same was duly recorded in Deed Book
157, page 479, among the land records of Accomack County,
Virginia. A certified copy of said deed is herewith filed~marked Exhibit "D 1 '', and prayed to be taken and read as
a part of this Bill of Complaint.
(5) That William H. Hickman, Sr., died on the ...... day
of November, 1929,' devising all of his real estate to Tabitha
Lee Hick~an, his wife, and the said Tabitha Lee Hickma11
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.,.,; ,.
died, intestate, on the ...... day ·of February, 1937...However, prior to the death of the said Tabitha Lee
page 7 ~ Hickman, at her instance and request, Elmer ,\r.
Somers had taken over the operation of said four
tracts of real estate with the aid and assistance of the three
sons of the said Tabitha Lee Hickman;
(6) That on the 9th day of November, 1937, Elmer W. Somers entered into an agreement with Virginia-Carolina Joh1t
Stock Land Bank, whereby the said Virginia-Carolina Joint
Stock Land Bank agreed to accept from the said E,lmer W.
Somers a timber deed given by Taylor & Baylis, Pocomoke
City, Maryland, of the value of $3,000.00, a deed of trust bond
of Accomac Hotel, Inc., of the value of $2,000.00, and a mortgage of "\V. J. ,vest on a large fa1111 near Westover, Ma1·yland, of the value of $3,000.00, and the said Elmer vV. S0me1·s
to pay to the said Virginia-Carolina Joint Stock Laud Bank
an additional amount of $2,000.00, making a total of $10,000.00,
to be given by the said Elmer W. Somers and accepted by
the said Virginia-Carolina Joint Stock Land Bank, of ]{jlizabeth City, North Carolina, in full payment and satisfaction
of all of the delinquent installments and taxes past due and
owing on the four tracts of real ei:rtate above set forth, leaving only the current installments of $1,398.88 to be paid by
Margaret M. Somers, the first installment to be paid l\fay
1, 1938, and continuing on the first clay of November and May
thereafter until 1\foy l, 1958, as set forth in the above described deeds of trust given by vVilliam H. Hiclmrnn, Sr. and
wife, and vVilliam H. Hickman, Jr. and wife, as aforesaid.
A copy of the said ag-reement is herewith filed, marked Exhibit "E", and prayed to be taken and read as a part of this
Bill of Complaint.
(7) That Taylor & Baylis were not able to meet
page 8 ~ the first installment due on the Bill of Sale, dated
September 1, 1927, and a representative of the Virginia-Carolina Joint Stock Land Bank agreed to accept the
interest in the amount of $180.00 due September 1, 1938, an<l
carry the said Bill of Sale for a year or so aiid until the said
Taylor & Baylis could dispose of the timber consistin~ of
123 acres of timber located on a farm near ,vestover, :Maryland. However, although the said Taylor & Baylis did tender their check for $180.00 to pay the one year's interest dne
on September 1, 1938, the said. Virginia-Carolina Joint Stock
Land Bank failed and refused to carry out the agreement
made by its representative as aforesaid, and instituted in the
Circuit Court of Somerset County, :Maryland, a suit to sell
the timber, and did, on the 3rd day of October, 1939, without
notice to the said Taylor & Baylis or to either of the peti-

!
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tioners, make sale ~f and· take over the said tract of timber
at the price of $2JOOO.OO, the .sale being made for cash instead of on terms, well knowing at the time that the said -tract
of timber was worth the face value of the said Bill of Sale.
A letter dated December 1, 1939J from Benjamin L. Bar11es.,
Clerk:, to Elmer vV. Somers, showing t.he sale of said timber
was made, is herewith filed, marked Exhibit '' F '·', and prayed
to be taken and read as a part of this Bill of Complaint;
{8) That the said Virginia.::Carolina Joint Stock Land Bank
demanded a foreclosure of the W. J. West mortgage, but refused to agTee to make the said property bring the face value
of said mortgage or to take same over at that price, and instituted a suit in the Circuit Court of .Somerset
page 9 } County, :Maryland., for the purpose of .selling and
taking 0'1er said farm contrary to the express understanding and agreement made between the said VirginiaCarolina ,Joint .Stock Land Bank and the said Eilmer W.
Somers. However, the mortgag·e proper was held by T. Lee
Byrd, MearR, Virginia, but the said T. Lee Byrd had agreed
and is still willing to turn over and deliver said mortgage to
the Virginia-Carolina Joint Stock Land Bank if it will allow
to the said Elmer W. Somers the face value thereof as aforesaid. A letter dated February 12, 1940, from T. Lee Byrd
to Ernest Ruediger, Attorney, is herewith filed, marked lTixhibit "G", and prayed to be taken and read as a part of this
Bill of Complaint.
(9) That on the 12th day of January, 1940, the VirginiaCarolina Joint Stock Land Bank, contrary to the agreement
of November 9, 1937, and the agreement of May 26, ,June 7,
and June 12, 1939, aforesaid, advertised for sale at Elizabeth
City, North Carolina, for February 2, 1940, the mortgage
bond or note of W. J. West, dated September 20, 1937, for the
sum of $3,000.00, and the bond of Accomac Hotel, Inc., elated
March 1, 1932, for the sum of $2,000.00, instead of waiting the
result of the foreclosure proceedings instituted on the W. J.
·west mortgage in the Circuit Court of Somerset County,
Maryland, and now pending in said Court, and the foreclosure
of the Accomac Hotel, Inc., deed of trust now of record ill
the Circuif Court Clerk's Office for Aooomack County, Virginia. A copy of the Notice of Sale of the two bonds aforesaid is lierewit11 filed, marked Exhibit "IP', and prayed to
be taken and read as a part of this Bill of Compage 10} plaint.
(10) That the said Elmer W. Somers during the
year 1937 paid to the Virginia-Carolina Joint Stock Land Bank
the sum of $2,400.00 on the aforesaid deeds of trust of May
1, 1925, and the 1937 taxes due and owing on said four farms

46

Supreme Court of Appears of Virginia

in the amount of$ ....... ; and the ·said Margaret l\L Somer~
and Elmer W. Somers paid the installment due on May 1,i
. 1938, and .November 1, 1938, to the Virginia-Carolina Joint
Stock LaJld Bank, and also the 1938 taxes on said real estate
in the amount of $ ... ~ .. ; and the said Margaret M. Somera
paid to the Virginia-Carolina Joint Stock Land Bank installments due. on the two deeds of trust aforesaid of Mav
1, 1925, due on :May 1, 1939, and November 1, 1939, and stood
ready and willing and is still :ready and willing to pay the.
19·39 taxes due on said real estate if the said Virginia-Carolina Joint Stock Land Bank would continue to carry out the
provisions of the agTeeme.nt of November 9, 1937,. and the
agreement of May 26, June 7, and June 12, 1939-, and not at- ·
tempt to sell the four tracts of land as they have been threat,...
ening to do since September 15,.. 1939, contrary to its solemn
promis~ and agreement made as aforesaid. A copy of- letter
dated September 15, 1939, ·from the said Virginia-Carolina
Joint Stock Land Bank to :M.rs. Elmer W. Somers ( Marg.-aret
M. -somers) showing same is herewith filed, marked Exhibit
''1'', and prayed to be taken and read as a part of this Bill
0£ Complaint..
(11) That on the 15th day of January, 1940, the Southern
Loan and Insurance Company, Trustee, per L. E. Old, Secretary-Treasurer, advertised for sale, by two Notices of Sale,
the two tracts of real estate conveyed by William
page 11 ~ H. Hickman, Sr. and Tabitha Lee Hickman to
,Southern Trust Company, Trustee, on May 1,. 1925,
and the two tracts of real estate conveyed by William I-I..
Hickman, Jr. and Margie Hickman to .Southern Trust Company, Trustee, on May 1, 1925, both sales being advertised
to be held at Accomack Court House, Virginia, on February
20, 1940, at two o'clock p. m., at the Court House Door, to the
highest bidder, for cash, but not setting· forth in said Notices
of Sale the date on which possession of said premises wonld
be given the purchaser· nor that the rights of the tenants on
said farms for the year 1940 would be protected. Copies of
the said Two Notices of Sale are herewith filed, marked 1Uxhibits "Jl" and "J2 ", and prayed to be taken and read as
a part of this Bill of Complaint.
·
(12) Southern Trust Company, the Trustee named in the
deeds of' trust of May 1, 19·25, is no longer in being, and the
Southern Loan and Insurance Company is a foreign corporatioIJ, and has never domesticated in the State of Virginia and
as. your petitioners are advised, does not have its principal
office or place of bus!ness in the State of Virginia, and has
not been legally substituted as Trustee in the place and stead
of Southern Trust Company, Trustee. Therefore, your peti-
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tioners assert that the said Southern Loan and Insurance
Company has no right to advertise and make sale of any of
said real estate under the deeds of trust of May 1, 1925.
(13) That the Notices of Sale set forth that the "Bunting
Farm" adjoining the land of \V. Roy Justice and located near
Homtown, Virginia, is to he sold jointly with the '' Savage
and Ju.stis Farm" located on the South side of the
pag·e 12 ~ Wattsville-Chincoteague County road and about
one mile distant from the '' Bunting Farm'', and
not in separate parcels; and the Notices of ,Sale further show
that the '' Mosquito Point Farm'', which is located on the
North side of Mosquito Creek near Horntown, Virginia, and
the "VVilliam I-I. Hiclmian Homestead" which is located on
the .South side of Mosquito Creek and near vVattsville, Virginia, are to be sold jointly and not in separate parcels.
Therefore, your petitioners assert that the sales, as advertised, are advertised fQr the sole purpose of enabling the
Virginia-Carolina Joint Stock Laud Bank to take over all of
said lands at a sacrifice price and without any due regard to
the rights and interests of the other parties involved or interested therein.
(1.4) That the correct balance due and owing on the two
deeds of trust aforesaid; as of ,November 1, 1939, after given
credit for the check of the said Margaret M. Somers, dated
November 24, 1939, for the sum of $1,398.88, to cover the
amortization installments due on the William fl. Hickman,
Sr. and ·William H. Hickman, Jr. loans on November 1, 1939,
as per agreement of November 9, 1937, and the agreement of
May 26, June 7, and June 12, 1939, was $16,666.98 on the
William H. Hickman, Sr. loan No. 2232, and $14,339.88 on
the William H. Hickman, Jr. loan No. 2233¥2. A copy of the
remittance letter of November 24, 1939, address·ed to Vv. G.
Gaither, President, Virginia-Carolina Joint Stock Land Bank,
Elizabeth City, North Carolina, from the said Elmer W.
Somers, is herewith filed, marked E.xhibit '' K' ', and prayed
to be taken and read as a part of this Bill of Complaint.
(15) That the said Virginia-Carolina Joint Stock
page 13 ~ Land Bank accepted the said check of $1,398.88
upon the terms and conditions on which it was
sent to them as shown by the letter of November 24, 1939; requested and had the Farmers and Merchants National Bank
of Onley, Virginia, on which the said check was drawn, to
certify said check and deduct the amount thereof from t.heaccount of the said Margaret M. Somers. A record of the
Bank's deduction of same is herewith filed, marked Exhibit
'' L' ', and prayed to be taken and read as a part of this Rill
of Complaint. Therefore, your petitioners assert that they
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have uot been in default in the payment of the instalhnents
due and owing on the aforesaid loans as the Virginia-Carolina Joint Stock Land Bank expressly agreed to wait until
November 24, 1939, for the payment due on Novembel' 1,
1939. The original letter showing same and received by .Elmer W. Somers from ,v. G. Gaithe1:, President, dated November 17, 1939, is herewith filed, marked Exhibit "!if", and
prayed to be taken and read as a part of this Bill of Com' plaint.
(16) That your petitioners hold cancelled checks and receipts for the payments made on May 1, 1938, November 1,
1938, and May 1, 1939. However, the said Virginia-Carolina
Joint Stock Land Bank, contrary to the agreement of November 9, 1937, and the agreement of May 26, June 7, and
June 12, 1939, has failed and refm;;ed to give proper credit
on the deeds of trust of May 1, 1925, but have misapplied
the payments made by yoi1r petitioners as aforesaid and are
now trying· to hold against said real estate amounts which are
not due and owing· thereon. The letter of September 15, 1939,
from the Virginia-Carolina Joint Stock Land Bank
page 14 ~ to Mrs. Elmer W. Somers (.Margaret M. Somers)
formerly filed as Exhibit ''I'' is again referred to
to prove this statement. Therefore, your petitioners assert
that the said Virginia-Carolina Joint Stock Land Bank is attempting to hold against said real estate under the deeds of
trust of l\:Iay 1, 1925, considerable amounts which are not due
and owing thereon; ancl your petitioners have no way of determining 'the correct amounts except by an accounting in
this Honorable Court.
(17) That the Virginia-Carolina Joint Stock Land Bank
requested your petitioners on July 26, 1939, and at various
other times, to file an application with the Federal Land Bank
of Baltimore and the Land Bank Commissioner to refinance
the said "Hickman Farms'' and therebv secure a lower rate
of interest on said loans. A letter datc.~1 .July 26, 19:39, from
Virginia-Carolina ,Joint Stock Land Bank showing same i&
herewith filed, marked Exhibit ".N", and prayed to be taken
and read as a part of this Bill of Complaint.
(18) That pursuant to said request,' your petitioners, on
the 9th day of September, 1939, filed with Charles B. :Mears.
Secretary, Keller, Virginia, an application to the Federal
Land Bank of Baltimore and the Land Bank Commissioner
for refinancing· said "Hic.km~n Farms", and. went to considerable expense to have cop1es of plats of said farms made
by the Clerk of the Circuit Court and paying an application
fee; that the said application was duly recommended by the
Keller Office, and is now pending· before the Land Bank Com-
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missioner and Honorable .A. G. Black, Governoi, of the ~"larm
Credit .Administration. We herewith file an affidapage 15 } vit of Clrnrles B. Mears, Secretary, showing· that
the application was recommended, and also a letter dated February 3, 1940., from .A. G.. Black., Acting Governor, to Honorable S. 0.. Bland, showing that the application is still pending, tlie same being filed as Exhibits '' 01"
and '' 02 '', and prayed to be taken and read as a part of tl1is
Bill of Complaint.
(19) That most of the four tracts of real estate has been
under lease for the past two or three years and is still leased
by '\V. Roy Justice, George R. Hickman, and William H.
Hickman, Jr., for the year 1940. Affidavits of said tenants
are herewith filed, marked Exhibits "Pl", "P2", and "P3-",
and prayed to be taken and read as a part of this Bill of
Complaint. Furthermore, the balance of said real estate has
been operated by your petitioners under the manag·ement and
direction of William J. vVest, an up-to-date farmer, who has
been operating a part of said land since the fall of 1937 and
is employed for said purpose for the year 1940, and has done
considerable work preparatory to planting various crops 011
said lauds. However, the Notices of Sale do not protect the
rights of said tenants or otl1er persons interested in the c11ltiva tion and operation of said fanns for the year 1940. And
. your petitioners assert that the said Notices of Sale are lacking in that respect also.
And forasmuch as your complainants are remediless in
the premises save by the aid of a Court of equity, your complainants, therefore, pray that the said Virginia-Caroliua
Joh1t Stock Land Bank, a corporation, Southern Loan and
Insurance Company, Trustee, and L. E. Old, Seepage 16 } retary-Treasurer of the Southern Loan and Insurance Company, be enjoined from making· sale at
public auction of the four tracts of real estate, or either of
them, mentioned and described in the deeds of trust of :May
1, 1925, from 'William H. Hickman, Sr. and w·if e to Southern
Trust· Company, Trustee, and recorded in Deed Book 128,
page 499, and from "William H. Rickman, Jr. and wife to
Southern Trust Company, Trustee, and recorded in Deed
Book 128, page 503, as set forth in the Notices of Sale dated
Jan nary 15, 1940, wherein said real estate is advertised for
sale at public auction at Accomack Court House, Virginia,
on February 20, 1940, at two o'clock p. m., or in any wise interfering with said real estate, or any part or parcel thereof;
that the said Virgfoia-Carolina Joint Stock Land Bank may
be required to give clue credit on the two deeds of trust aforesaid, dated M:ay 1, 1925, for the payments made by the said
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Margaret M:. Somers as of May 1, 1938, November 1, 1938,
May 1, 1939,. and November 1, 193B, and release the said
deeds of trust from any and all alleged delinquent installments and delinquent ta.."'{es on said real estate under the deeds.
of trust of ~lay 1,. 1925, prior to May 1, 1938.
And to this end your complainants pray that this Court
may hear evidence and determine the question as to whether
or not your complainants are entitled to have the agreement.
made by Virg·infa-Carolina Joint Stock Land Bank with Elmer W. Somers,· dated November 9, 1937, and the agreement.
of May 26, June 7, and June 12, .1939, carried out in accordance with the terms thereof, and the deeds of trust of May
1, 1925,. released from any liability for delinquent installments
and delinquent ta..-x:es prior to May l, 1938; that all
page 17 ~ proper process may issue, orders and deerees may
be made and entered, inqniries directed, aud that
an injunction may issue from this Court immediately directeil
to the said Virginia-Carolina Joint Stock Land Bank, a corporation, Southern Loan and Insurance Company,. Trustee,
and L. E. Old, Secretary-Treasurer of the Southern Loan ancl
Insurance Company, enjoining them in accordance with the
prayer of this Bill from making sale at public auction of the
four tracts of real estate, mentioned and described herein,
on the 20th day of February, 1940, as advertised by the Southern Loan and Insurance Company, Trustee, or in any wise
interfering with any of the four tracts of real estate aforesaid1 until the rights of your complainants shall have been
passed upon by this Honorable Court; that the said Virgi.niaCarolina Joint Stock Land Bank, a corporation, may be required to make a full and complete accounting of all monies
received by it from William H. Hickman, Sr. and your complainants and other persons to be applied to and credited
on, or in satisfaction of the amounts due and owing under the
aforesaid deeds of trust of May .1, 1925; tliat the said Virginia-Carolina Joint Stock Land Bank, a corporation, Southern Loan and Insurance Company, Trustee, and L. E. Old,
Secretary-Treasurer of the Southern Loan and Insurance
·Company, may be made parties defendant to this Bill and
required to answer the allegation thereof, but not under oath,
answer under oath being; hereby expressly waived; that proper·
counsel fees may be allowed to Attorneys for the Complainants f ~r instituting- and prosecuting· this suit; and tJfat your
complainants may be granted such further and other and general relief as the nature of their case may require or to equity
shall seem meet.
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And your complainants will ever pray, etc.
MARGARET :M. SOMERS,
ELMER W. SOMERS,
Complaina11 b;.

ER,NEST RUEDIGER,
J. BROOKS l\L.t\PP,
Counsel.
State of Virginia,
County of Accomack, to-wit:
I, Lillian Wessells, a Notary Public of and for the County
aforesaid, in the State of Virginia, do hereby certify that
Margaret M. Somers and Elmer ·w. Somers, whose names are
signed to the foregoing Bill, have this day appeared before
me, in person, in my said County, and made oath before me
that the several facts and things set forth in the said Bill are
of their own lmowledge true and correct.
Given under my hand t]1is 17th day of February, 1940.

-.:JILLIAN "\VESSELLS,
Notary Public.
EXHIBIT ''A'' FILED WITH PLAINTIFFS' BILL.
AMORTIZATION DEED OF TRUST.
THIS DEED, made and entered into this the first day of
May, in the year one Thousand Nine Hundred and Twentyfive by and between ·william H. Hickman, Sr., and wife, Tabitha Lee Hickman, of Accomac County, in the State of Virginia, parties of the first part, and the Southern Trust Co.,
a corporation existing under the laws of the .State of North
Carolina with its chief office at Elizabeth City,
page 19 ~ North Carolina, as Trustee, party of the sooond
part.
·wITNE.SSETH: WHEREAS, the said William H. Hickman, Sr., and wife, Tabitha Lee Hickman, are justly indebted
to the ·VIRGINIA-CAROLIN.A. JOINT STOCK LAND
BANK, a corporation, hereinafter referred to as the Bank,
in the full and just sum of T,V"ENTY-:ONE THOUSAND
AND FIVE HUNDRED DOLLARS ($21,500.00), this day
loaned to the said parties of the first part by said Bank, the
receipt whereof is hereby duly acknowledged; and,
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,vHEREAS, the said parties of the first part have made
a~1d delivered unto the said Bank, a negotiable note of which
the following is a copy.

COPY:
$21,500.00

'

Elizabeth City, North Carolina,
May 1st. 1925.

]j,or value rooeived we promise to pay to the order of the
Virginia-Carolina Joint Stock Land Bank, at its offices in
the City of Elizabeth City, North Carolina, the sum of Twenty-one Thousand and Five Hundred Dollars (with inferest at
rate of 6o/o per annum) payable in semi-annual installments
in manner and form as follows: In sixty-six semi-annual payments of seven hundred & fifty two & 50/100 Dollars, each
payable on the first days of ~fay and November, in each year,
unless this note shall be sooner matured by extra payments
on account of principal. The method of payments of this
note is on the amortization plan and in aooordancc with
amortization tables provided by the Federal Farm Land
Board.
Defaulted payments shall bear simple interest from their
due date to the date of payment thereof at the
page 20 ~ highest leg·al rate allowed by the law not exeecling eight per cent (8%) per annum.
The benefit of the homestead exemption is waived as to
this obligation. ·
This note is secured by trust deed to the Southern Trust
Company of Elizabeth City, North Carolina, Trustee, of even
date herewith conveying real estate.

·wILLIAlVI H. HICKMAN, SR

TABITHA DEE HICKMAN.
NOvV, THEREFORE·, THIS DEED WITNESSETH:
That, for and in consideration of the premises and, the sum
of one Dollar ($1.00), cash in hand paid to the parties of the
first part by the party of the se~ond p~rt,_ the receipt wbereo\
is hereby acknowledged, the said parties of the first part do
hereby gTant, bargain, sell and convey, unto the said Southern Trust Company, all that certain tract or parcel. of land,
situate in Atlantic District, County of .Accomac, anµ State
of Virginia, and more particularly bounded and described as
follows, to-wit:
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FIRST TR.ACT: Containing 550.70 acres, more or lesb,
situated on the ,vattsville-Chincoteague road about 2 miJes
from the tovm of attsville, adjoining the lands of W. H.
Hiclana11, Jr., et als, and being bounded as follows:

,v

On the North by Mosquito Creek, on the East hy the Nat···
rows, on the South by the County road leading from Chin-coteague to a ttsville and the woodsland of ,villiam H. .Hickman, Jr., and on the vVest, by Wallops Mill stream, and being·
the same lands conveyed to the said vVilliam H. Hickmau,
Sr., by deed of Isaac Keeler et al, dated Dece-mpage 21 ~ her 1st, 1893, and recorded in book 66, page 429,
public registry of .A.,ccomac County, Va., a plat of
said lauds made my Fred E. Ruediger, F'e.b. 2nd., 1925, is
hereto attached and made a part hereof as if herein copied in
detail.

,v

SECOND TRACT: Containing 491.32 aeres, more or less·,
situated on the Seaside road about 1 mile from the town of
Horntown, being· bounded as follows : on the North by the
land of William H. Hickman, Jr., East ·by Cl1incoteague Bay:
South by l\fosqnito Creek and on the West by Sharps Gut
and the land formerly belongfog to ·wmiam B. Smith, being
the same lands conveyed to the said William I-I. Hickman, Sr.,
by deed of William C. Parsons and wife, dated December
26, 1918, and recorded in book 114, page 332, public registry
of Accomac County, Va., a plat of said property made by Fred
E. Ruediger, November 9th, 1912, is recorded in plat book
#2, page 22, public registry of .Accomac County, Va., to
which reference is hereby made for further description.
Together with all and singular the privileges, t~nement~s,
hereditaments and appurtenance~ thereunto belongmg, or m
any wise appertaining.
IN TRUST, to secure the payment 0£ that certain negotiahlc
promissory note, of even date herewith, made by the said
parties of the first part, in the amount of TvVE'NTY-ONE
THOUSAND AND FIVEJ HUNDRED Dollars ($21,50~).00),
payable to the order of the Virginia-Carolina Joint Stock
Land Bank, with interest according to the terms of saicl 11ote
as copied herein until paid. And, it is covenanted and agreed
with the said Virginia-Carolina Joint Stock Land Bank by
the parties of the first part, that the loan secured
page 22 ~ by this trust deed will be repaid to the said Bank,
its successors and assig'Ils, on the amortization
plan by means of Sixty-six semi-annual installments in the
amount of $752.50 each, in accordance with tables, provided
by the Federal Farm Loun Boa rd.
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This trust deed is executed to said party of the second
part to secure the Virginia Carolina Joint Stock Land Bank,
a Corporation, as a joint stock land bank doing business m1der the '' Federal ~,arm Loan Act,'' approyed July 17th, 1916,
and is hereby agreed to be in all respects subject to, and
governed by the terms and provisions of said Act.
.Aiter five years from the date upon which this loan is made,.
additional payments in sums of $25.00 or any multiple thereof,
for the :reduction of the principal, or the payment of the ,
entire principal, may be made by the grantors on any regular
installment date, under the rules and regulations of the IPederal Farm Loan Board. Such additional payments are not
to reduce thereafter the amount of the periodical payments
herein contracted to be made hut are to be operated to discharge the loan at an earlier date by reducing the percentage
. applicable to interest, and increasing the . percentage applicable to prindpal.
And the said parties of the first part for themselves and
their heirs, personal representatives and assigns, do further
covenant and agree to insure, and pending the existence of
this trust, to keep insured, in some solvent Company satisfactory to the said Virginia-Carolina J oiut Stock Land Bank,
its successors or assigns, the improvements on the hereby
mortgaged land to the amount of, at least Seven Thousand
Dollars and to procure the polic.y or policies to
page 23 ~ be effected thereon, ·to be so framed or endorsed,
as in the case of loss, to enure to the benefit of the
said Bank, its successors or· assigns, to the extent of the lien
hereby created, or claim hereunder, and to deliver said policy
or policies to the said Bank, its successors or assigns. In the
event of loss under said policy or policies during the life of
his trust, the sums of money paid in satisfac;,tion of said loss
may, subject to general reg·ulations of the ]f'ederal Farm
Loan Board be used to pay for the reconstruction of the buildings destroyed.
And it is agreed, until default be made in the payment of
the debt hereby secured, according to the terms, conditions
and stipulations of this mortgage, the said parties of the first
part shall possess the aforesaid property, upon paying, in the
meantime, all taxes, liens, assessments, public debts and
charges· of every kind, levied or assessed, or to be levied, ur
assessed on said land and premises which taxes, liens, assessments, public debts and charges of every kind the said parties
of the first part for themselves, their heirs, personal representatives, and assigns, do hereby duly covenant to pay when
legally assessed against the land hereby conveyed, or when
legally demanded of said parties of the first part.
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In the event that the parties of the first part shall fail to
pay any one OF more of the periodical payments as provided
in said note, as and when the same are due and demandable,
said payments shall draw the highest legal rate allowed by
the law not exceeding the rate of cig·ht per cent (8%) from
the date when due until paid, or, if the said parties of the
first part shall fail to pay any and all taxes, liens, assessments, public debts or charges of whatsoe-ver kind against
said land and premises, when due, or to maintain
page 24 ~ insurance as herein provided for,- the said Virginia-Carolina .Joint Stock Land Bank, may at its
election make such payments or provide such insurance, and
all amounts paid out by said Bank on account of any such insurance, taxes, liens, assessments, public debts or charges of
whatsoever kind against said land and premises, shall be
added to the amount of said note, and be also secured by
this trust deed, and shall bear the hig·hest legal rate allowed
by law not exceeding eight per cent (8%) simple interest from
date of payment thereof by said Bank to the date on which
said amount or amounts be rep~id to said Bank.
But, if any one or more of the payments in the above described note, as therein provided to be. made, be not made
when due, or if the parties of the first part shall permit any
taxes, liens, or assessments, public debts or charges of whatsoever kind on said land to become delinquent; or fail to
keep the buildings insured as herein provided; or shall, by
neglect, permit any unreasonable depreciation in the value
of said land and premises, or the buildings thereon, or do,
or pe_rmit to be done, any act in respect to said lands which
will- reduce or impair the value of said land and premises, as
security for the loan hereby made; or make default in any
of the conditions or covenants of this trust deed; then the
whole debt hereby secured shall, at the option of the said
Bank, its successors or assigns, become immediately due and
demandable; and at any time after such default the said Trustee shall so soon tlrnreafter as he shall be requested by the
said bank so to do, sell the above granted property, and in
the event of sale under provisions of this deed of trust, the
same shall he made at public auction to the highest bidder
for cash, on the premises, or at such other place as said Trustee may elect, after giving notice of the time, place
page 25 ~ and terms of sale by posting- the same at the Courthouse door, in the County whei·e the land lies, and
at three other public places in the said County for thirty
days immediately preceding sucl1 sale; an.cl ahw by advertisement in some newspaper, if any, published in the said County,
for four ( 4) successive weeks, and out of the proceeds of
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such sale, after paying all expenses attending the execution
of this trust, inclu<ling commission on said proceeds of sale
to said Trustee at the rate of Five per cent (5% ), shall pay
to the said bank so much as may be necessary to satisfy, pay
and discharge said debt with its interest; and the balance, if
any, to the said grantor or assigns.
·when the debt herein secured has been fully paid, and the
obligations herein assumed, fully complied with, then this trust
deed shall be released at the costs of the parties of the first
part, by apt and proper release made and executed by the
said Bank, as in such cases made and provided by law.
And the said parties of the first part do hereby covenant
and agTee with said Bank that they are lawfully seized and
possessed of said land; that they have a good right to sell
and convey the same; and that the same is free from all valid
and subsisting liens an~ encumbrances; and that they will
warrant generally the title to the land hereby conveyed.
And the said parties of the first part hereby waive the
benefit of the Homestead Exemption as to this obligation.
·witness the following sig·natures and seals :
"WILLIAM HICKl\'.Lt\N, SR
TABITHA LEE HICKMAN
page 26

~

(Seal)
(Seal)

(For plat attached to this deed and made a part
thereof see Plat Book No. 3 pages 7 and 8.)

State of Virg·inia,
Accomac County, To-wit:

I, Kathryn L. Sterling-, a Notary Public for the Connty
aforesaid, in the State of Virginia, do certify that ,vmiam
I-I. Hickman, Sr., and wife, Tahitha Lee Hickman, whose
names are signed to the foregoing· ,vriting·, bearing date on
the first day of May, 1925, have this day acknowledged the
same before me in my said County.
Given under my hai1d and official seal, this the 18th day of
lVIay, 1925.
(Seal)
Kathryn L. Sterling
Notary
Public
Accomack County, Vn.

KATHRYN L. STERLING,
Notary. Public.

My commission expires October 7th, 1925.
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Virginia:
In the Clerk's Office of the Circuit Court of Accomack
County, J\fay 19th, A. D., 1925.

This Deed from William H. Hickman, Sr. and wife, Tabitha Lee Hiclauan, to Southern Trust Co., Trustee for Virginia-Carolina J oii1t .Stock Land Bank, was, with the certifi.cate of the acknowledgment thereof, thereto annexed, received
by me in the Clerk's Office this day and admitted to record
Teste:
J"OFIN D. GRANT, JR., Clerk..

.A. Copy-Teste ~
ROBT. H. OLDHAM,
Dy. for John D. Grant, Jr., Clerk..

EXHIBIT ''B'' FILED WITH PLAINTIFFS' BILL.
page 27 } AMORTIZATION DEED OF TRUST.
THIS DEED, made and entered into this the first day of
May, in the year One Thousand Nine Hundred and Twentyfive by and between vV. H. Hickman, Jr., and wife, M:a.qgie
Hickman, of Accomac County, in the State of Virginia, parties
of the first part, and the Southern Trust Co., a corporation
existing under the laws of the State of North Carolma with
its chief office at Elizabeth City, North Carolina, as Trustee,
party of the second part, WITNESSE,TH:
·wHEREAS, the said vV. H. Hickman, Jr., and wife, Margie Hickman are justly indebted to the VIRGINIA-CAROLINA JOINT STOCK LAND BA1~K, a corporation, hert~inaftcr ref erred to as the Bank, in the full and just sum of
EIGHTEEN THOUSA:ND A•ND FIVE HUNDRJED Dollars,
($18,500.00) this day loaned to the said parties of the ftrst
part by said Bank,. the receipt whereof is hereby duly ncknow1edged; and,

vVHEREAS, the said parties of the first part have made
nnd delivered unto the said Bank, a negotiable note of whicl1
the following- is a copy.
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COPY;
$18,500.00
Elizabeth City, North Caroiimr,.
May 1st., lfl25.
For value· received we promise to pay to· the order of the
Virginia-Carolina Joint Stock Land Bank, at its offices in the
City of Elizabeth City, North Carolina, the sum of
EIGHTE~~ THOUSAND .AND FIVE HUNDRED Dollars·,
(with interest at rate of 6% per a1mum) payable in semi-annual iustallments in manner and form as follows: In .Sixtvsix semi-annual payments of Six. Hundred & Forty seven"'&
50/100 Dollars, each payable on the first days of l\Iay ancl
November, in each year, unless this note shall be sooner ma-tur-ed by extra payments on account of principal. The method
of payment of this note is on the amortization
page 28 ~ plan and in accordance with amortization tables
provided by the Fedeml Farm Loan Board.
Defaulted payments shall bear simple interest from their
due date to the date of payment thereof at the highest legal
rate allowed by the law not exeeeding eig·ht per cent {8%)
per annum.
The benefit of the homestead exemption is waived as to tbis
obligation.
The note is secured by trust deed to the Southern Trust
Companv of Elizabeth City, North Carolina, Trustee, ·of even
date herewith conveying real estate.

W. H. HICKMAN, JR.,
MARGlE HICKM.A:N.
NOW, THEREFORE, THIS DEED WITNESSE1TJI:
That, for and in consideration of the premises and the sum
of One Dollar ( $1.00), cash in hand paid to the parties of the
ffrst part by the party of the second part, the receipt w'11ereof
is hereby aclmowledg·ed, the said parties of the first part do
hereby _grant, bargain, sell and. convey unto tl1e said Southern
Trust Company, all that certam tract or pa.reel of land, situ-.
ate in Atlantic District, County of Accomac, and State of
Virginia, and more particularly bounded and described as follows, to-wit:

FIRST TRACT: Containing· 225.70 acres, more or less, situated on the Seaside road about 1 mile from the town of Horntown, adjoining the lands of Roy Justice and others, and
being bounded on the North by the land of Roy Justice, on
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the East by Chincoteag11e Bay; on the South by the land of
William H. Hickman, Sr., and on the West by the outlet leading from the Mosquito Point F'arm to the road
page 29 ~ to Horn~own, being the same lands conveyed to
the said W. H. Hickman, Jr., by deed of William
H. Hickman, Sr., and wife, dated October 1st, 1924, and recorded in book 128, page 360, public registry of Accomac
County, Va., a plat of said lands made by Fred E. Ruediger,
1
] eb. 20, 1925, is hereto attached and made a part hereof as if
copied herein in detail.

SECOND P.A.RT: Containing 461..20 acres, more or les8,
situated on the "\Vattsville-Chincoteague road about 2 miles
from the town of Wattsville, adjoining the lands of David T.'
Justice et als, ·and beginning at a point on the East side of
Wall ops !fill stream, in the south line of the land of ·wmiam
H. Hickman, Sr., thence in a eastwardly direction and running in a straight course along the line of William Hickman,
Sr., to the vYattsville-Chincoteague county road near a barrel house; thence along the said county road to the marsh
land; thence continuing in a straight line to Mosquito Creek;
·thence turning and running in a Southwardly direction a.long
said Mosquito Creek to a point on 'Ginia Creek, the north line
of D. T. Justice; thence turning and running in a westwardly
direction along the line of D. T. Justice to Wallops Mill
Stream; thence turning· and running· northwardly along the
said Wallops Mill Stream to the point of beginning,-it being bounded as follows : On the north by the land of William
Hickman, Sr., and the W ottsville-Chincoteague County road ;_
East by Mosquito Creek and 'Ginia Creek; South by the land
of D. T. Justice et al, and on the '-l{ est by "\Vallops Mill Stream,
being the same lands conveyed to the said ·vv. H. Hickman, .Jr.,
by deed of W. H. Hickman, Sr., and wife, dated October 1,
1924, ~nd recorded in book 128, page 360, public registry of
Accomac County, Va., a plat of said property made by Fred
· E. Ruediger, March 9-10, 1925, is hereto attached
pag·e 30 ~ and made a part hereof as if copied herein in -detail.
TOGETHER with all and singular the privileges, tenements, hereditaments and appurtenances thereunto belonging, or in any wise appertaining.
IN TRiUST, to secure the payment of that certain negotiable promissory note, of even date herewith, made by the said
parties of the first part, in the amount of EIGHTEEN
THOUSAND .A.1\TD FIVE ;HUNDRED Dollars ($18,500.00),

60

Supreme Court -of Appeals of Virginia

payable to the order of the Virginia-Carolina Joint Stock
Land Bank, with interest according to the terms of said note
as copied herein until paid. And, it is covenanted and agreed
with the said Virginia-Carolina Joint Stock Land Bank by
the parties of the :b,irst part, that the loan secured by this
trust deed wm be repaid to the said Bank, its suooessors and
assigns, on the amortization plan by means of sixty-six semiannual installments in the amount of $647.50 eac.h, in accordance with tables provided by the Federal Farm Loan Board.
This trust deed is executed to said party of the second
part to secure the Virginia-Carolina Joint Stock Land Bank,
a Corporation, as a joint stock land bank doing business
under the "Federal Farm Loan Act,'' approved July 17th,
1916, and is hereby agreed to be in all respects subject to,
and governed by the terms and provisions of said Act.
After five years from the date upon which this loan is made,
additional payments in sums of $25.00 or any multiple thereof,
for the reduction of the principal, or the payment of the entire principal, may be made by the grantors on any regular
installment date, under the rules and regulations of the .B1ederal Farm Loan Board. Such additional payments are not
to reduce thereafter the amount of the periodical
page 31 ~ payments herein contracted to be made, but a re
to operate to discharge the loan at an earlier date
by reducing the percentage applicable to interest, and increasing· the percentage · applicable to principal.
And the said parties of the first part for themselves and
their heirs, personal representatives and assigns, do further
covenant and agree to insure, and pending the existenr,e of
this trust, to keep insured, in some solvent Company satisfactory to the said Virginia-Carolina Joint Stock Land Bank,
its successors or assigns, the improvements on the hereby
mortgag·ed land to the amount of, at least Six Thousand Dollars, and to procure the policy or policies to be effected
thereon, to be so framed or endorsed, as in the case of loss,
to enure to the benefit of the said Bank, its successors or assig·ns, to the extent of the lien hereby created, or claim hereunder, and to deliver said policy or policies to the said Bank,
its successors or assig11s. In the event of loss under said
policy or policies during the life of this trust, the stuns of
money paid in satisfaction of said loss may, subject to general
regulations of the Federal Farm Loan Board, be used to pay
for the reconstruction of the buildings destroyed.
And it is agreed, that, until default be made in the payment of the debt hereby secured, according to the terms, conditions and stipulations of this mortg·ag·e, the said parties
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of the first part shall possess the aforesaid property, upo:n
}Jaying, in the meantime, all taxes, liens, assessments, public
debts and charges of every kind., levied or assessed, or to be
levied o~ assessed on said laud and· premises which taxes,
liens., assessments, public debts and charges of every kind the
said parties of the first part for themselves their
page 32 } heirs, personal representatives, a11d assig11Si, do
..
hereby dnly covenant to pay when legally asse·ssed
<1gamst the land hereby conveyed, or when legallv demanded·
of said parties of the first part.
.,
In t1ie event tlmt the -parties or the first part shall fail to
pay any one or more of tbe })eriodical payments as provided
in said note, as and when the same are due and demandable,
'Said payments s1mll di~a:w the highest legal rate allowed by the
law not exceeding the rate of eight per cent (8%) from the
date w11en due until paid, or if the said parties of the first
part shall fail to pay any and all taxes, liens, assessments, public debts or charges of whatsoever kind against said land and
premises, wl1e11 due, or to maintain insurance as herein provided for, the said Virginia-Carolina Joint Stock Land Baul{
may, at its election make such payments, or provide such
insurance, and all amounts paid out by said Bank on account
of any suc11 insurance, taxes, liens, assessments, pn blic debts
or charges of whatsoever kind against said land and premises,
shall be added to the amou~t of said note, and be also secur,ed
by this trust deed, and shall bear the 11ighest legal rate allowed
by law not exceeding eight per cent (8%) simple interest from
date of payment thereof by said Bank to the date on which
said amount or amounts he repaid to said Bank.
But, if any one or more of the payments in the above described note, as -therein provided to be made be not made
when due, or if the parties of the first part shall permit any
taxes, liens, or assessments, public debts or charges of whatsoever kind on said land to become delinquent; or fail to keep
the buildings insured as herein provided, or shall, by neglect,
permit any unreasonable depreciation in tl1e value of said land
and premises or t11e buildings thereon, or do, or perpage 33 ~ mit to be done, any act iu respect to said lands
which will reduce or impair the value of said land
and premises, as security for the loan hereby made; or make
default in any of the conditions or covenants of this trust deed;·
then the w11ole debt hereby secured s1iall, at the option of the
said Bank, its successors or assig11s, become immediately due
and demandable; and at any time after such default the said
Trustee shall so soon thereafter as he shall be requested by
the said bank so to do, sell the above granted property, and
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in the event of srue under provisions of this deed of trust, the
same shall be made at public auction to the highest bidder for
- cash, on the premises, or at st1ch other place as said Trustee
may elect, after giving notice of the time, place and terms of
sale by posting the same at the Courthouse door, in the County
where the land lies 1 and at three other public pla.ces in th~
said County for thirty days immediately preceding such sale;
and also by advertisement in some newspaper; if any, published in the said County, for four (4} successive weeks; and
out of the proceeds of·such sale, after paying all expenses attending the execution of this trnstr including commission on
said proceeds or sale to said Trustee at the rate of Five per
cent ( 5%), shall pay to the said bank so much as may be necessary to satisfy, pay and discharge said debt with its interest
and the balance, if any, to the said grantor or assigns.
·when the debt I1erein secured has been fully paidr and the
obligations herein assumed, fully complied with, then this
trust deed shall be released at the costs of the parties of
the first part, by apt and proper release made and execute_d by
the said Bank, as in such cases made and provided by law.
And the said parties of the :first. part do hereby
page 34 ~ covenant and agree with said Bank that they are
Iawfnlly seized and possessed of said land ; that
they have a good right to sell and convey the same; and that
the same is free from all valid and subsisting liens and encumbranceS'; and that they will warrant generally the title to
the land hereby conveyed.
And the said parties of the first part hereby waive the benefit of the Homestead Exemption as to this obligation.
Witness the following signatures and seals:

W. H. HICKMAN, JR.,. (Seal)
MARGIE HICKMAN,
(Seal)
(For plats attached to this deed and made a part thereof see
Plat Book No. 3, pages 9 and 10.)

Sta:te of Virginia 1
.A.ccoruac County, To-Wit:

I, Kathryn L. Sterling, a Notary Public for the County
aforesaid, in the State of Virginia, do certify that W. H. Hickman, Jr., and wife, Margie Hickman, whose names are signed
to the foregoing writing, bearing date on the first day of May,
1925, have this day acknowledged the same before me in my
said County.
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Given under .my hand and official seal, this the 18th day of
May, 1925.
KATHRYN L. STERLING,
Notary Public.

(Seal)
Kathryn L. Sterling
Notary Public
Accomack County, Va.

My commission expires October 7th, 1928.
Virginia:
page 35

~

In the Clerk's Office of the Circuit Court of .A.ccomack County, May 19th, A. D., 1925.

This Deed from W. H. Hickman, Jr., and wife, Margie Hickman, to Southern Trust Co., Trustee for Virginia-Carolina
Joint Stock Land Bank, was, with the certificate of the acknowledgment thereof, thereto annexed, received by me in the
Clerk's Office this day and admitted to record.
Tesfo:
JOHN D. GRANT, JR., Clerk.
A Copy-Teste:
ROBT. H. OLDHAM,
Dy. for John D. Grant, Jr., Clerk.

EXHIBIT ''C'' FILED WITH PLAINTIFFS' BILL.
($42.00 U.S. Int. Re~. Stamp cancelled.)
THIS DEED, made this 19th day of May, 1925, between
Wm. H. Hickman, Jr., and Majo:rie Hickman, his w:ife, parties
of the first part, and Wm. H. Hickman, Sr., party of the second
part, all of near Wattsville, Accomack County, Virginia.
WITNESSETH: that the said parties of the first part,
for and in consideration of the sum of Forty-one Thousand,
Eight Hundred Seventy-nine Dollars and Forty-two Cents
($41,879.42) to them in hand paid, at and before the sealing
and delivery of these presents, the receipt whereof is hereby
acknowledged, and the assumption of a certain deed of trust
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given by Wm. H. Hickman, Sr., and wife to Percie l\L Nock,
Trustee, on December 31st, 1918, in the total amount of
Thirty-nine Thousand, Six Hundred Twenty Dollars and
Fifty-eight Cents ($39,620.58), and a certain deed of trust
given by the said parties of the first part of the Southern
Trust Company, Trustee, on May 1st, 1925, in the amount
of Eighteen Thousand, Five Hundred Dollars ($18,500.00), a
total of Fifty-eight Thousand, One Hundred Twenty Dollars
and Fifty-eight Cents ($58,120.58) do hereby grant, bargain,
sell and convey, with general warranty of title unto the said
party of the second part, his heirs and assigns forpage 36 ~ ever, the following real estate, to-wit:
1st: All that certain tract of land, lying in ,vallops Neck,
near Wattsville, Va., containing 500 acres, more or less, and
bounded as follows : North by the land of vVm. H. Hickman,
Sr., (it being separated from said land by the WattsvilleChincoteague County road); East by "\Vallops Creek and Narrows; South by the land of David T. Justis, Jr., and West
by Wallops of Johnson's Mill Stream,-it being all of the
land purchased by Wm. H. Hatton, Sr. from David Teackle
Justis, Jr., on December 30th, 1918, which deed is recorded
in Deed Book 114, page 333, and from Dollie E. Savage and
husband by deed date Octoper 11th, 1916, and recorded in Deed
Book 116, page 485; and
2nd: All those two certain pieces or parcels of land, containing 250 acres, more or less, located near Horntown, Accomac County, Va., and bounded as follows : North by the
land of Roy Justice, formerly owned by vVm. Bunting·; East
by Chincoteague Bay; South by the "Mosquito Point Farm"
formerly owned by John D. Parsons' heirs, and now owned
by vVm. H. HiG.kman, Sr., and West by the Kellam land,it being all of the land purchased by the said Vilm. H. Hickman, Sr., from Kendall J. Bunting and wife on March 27th,
1918, the deed for which is recorded in Deed Book 113, page

57.
This is all or the land that was purchased by the said
Wm. H. Hickman, Jr., from "\Vm. H. Hickman, Sr., and Tabitha
Hickman, his wife, by deed of bargain and sale, dated, October
1st, 1924, and now of record in the Circuit Court Clerk's Office
for .Accomac County, Virginia.
page 37 r Possession of the aforesaid land is to be given
the said grantee immediately, and all taxes due
thereon are to be paid by him.
To have and to Hold the said tracts of land, with the ap-
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pnrtenances thereto belonging, unto the said "\Vm. H.. Hickman, Sr., his heirs and assigns for.ever.
WITNESS the following signatures and seals.

WM. H. HICKMAN,, JR., {Seal)
~MARJORIE IDCKMAN., (Seal)
State of Yirginia,
County of Accomac, to-wit:

I, Kathryn L. Sterling, a Notary Public of and for the
County aforesaid, hi" the State of Virginia, do certify that
Wm. H. Hickman, Jr., and Marjorie Hickman, his wife, whose
names are signed to the foregoing writing, bearing date on
the 19th day of May, 1925, have aclmowledged the same before me in my County aforesaid. My commission expires on
the 7th day of October, 1928.
Given under my hand this 19th day of May, 1925.
KATHRYN L. STERLING,
Notary Public.
Virginia!
In the Clerk)s Office· of the Circuit Court of Accomack
County, May '30th, A. D., 19'25.
This Deed from w·m. H. Hickman, ,Jr., and Marjorie Hickman, his wife, to Wm. H. Hickman, Sr. was, with the certifi-cate of the acknowledgment thereof, thereto annexed, received
by me in the Clerk's Office this day and admitted to record, at
12 o'clock M.
page 38

r

Teste:

ROBT. IL OLDHA.:M,
Dy. for John D. Grant, Jr.., Clerk.
A Copy-Teste:
ROBT. H. OLDHAM,
Dy. for John D. Grant, Jr.~ Clerk.
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EXHIBIT '' D'' FILED WITH PLAINTIFFS' BILL..
This deed, made this 28th day of May, 19251 between Wm. H.
Hickman, Sr., and Tabitha Lee Hickman, his wife, of near
W attsville;..Accomac County, Virginia, parties of the first
part, and Elmer W. Somers, Trustee, party of the second
part:.
Witnesseth = that the said patties of the first part, for and
in consideration of the provisions of this deed, and the sum
of One Dollar ($1.00) to them in hand paid by .the. said party
of the second part, at and before the sealing and delivery of
this deed, the receipt whereof is hereby acknowledged, do
grant, unto the said Elmer W. S0me1·s, Trustee, with general
warranty of title, all of the following desc1~ibed real estate,
located fo Accomac County, Virginia., to-wit:.
1st: All that certain tract o:f land, located near the village of Wattsville, containing 550.70 acres, by actual survey,
situated on the Wattsville-Chincoteague County road,. and
bounded as follows: On the North by Mosquito Creek; On the
East by the Narrows on the South by the County road leading
from Chincoteague to W attsville and the woodsland of the
Savage farm now owned by the said Wm. H. Hickman, Sr.;
and on the West by Wallops Mill Stream ;-it being the same
land that was conveyed to the said Wm. H. Hickman, Sr., by
deed of Izaac Keeler, et al., dated December 1st, 1893, and
recorded in Deed Book 66, page 429 of the Land Records in the
Circuit Court Clerk's Office for Accomac County, Virginia, a
plat of said land being now of record in .said Clerk's
page 39 ~ Office ; and
2nd: All that certain tract of land, containing
491.32 acres, by actual survey, situated near the Seaside road
about one mile from the village of Horntown, and bounded
as fallows : On the North by the land of the "Bunting Farm 71
now owned by the said Wm. H. Hickman, Sr.; East by Chincoteague Bay; South by Mosquito Creek; and West by Sharps
Gut and the land f orfnerly belonging to Wm. B. Smith,-it
being the same lands conveyed to the said Wm. H. Hickman,
Sr., by deed of Wm.· C. Parsons and wife, dated December
· 26th, 1918, which together with the plat thereof are recorded
in Deed Book 114, pag·e 332, among the Land Records in the
Circuit Court Clerk's Office for Accomac County, Virginia;
.and
.
3rd: All that certain tract of land, containing 225. 70 acres,
by actual survey, situated near the Seaside road about one
mile from the village of Horntown, adjoining the lands of
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Roy Justice and others, and bounded as follows: On the
North by the land of of Roy Justice; East by Chincoteague
Bay; South by the "l\fosquito Point Farm" now owned by
the said vVm. H. Hickman, Sr.; and on the "\Vest, by the outlet
from the said '' Mosquito Point Farm'' to the Horntown road,
-it being the same lands conveyed to the said Wm. H. Hickman, Sr., by deed from Kendall J. Bunting and wife, now of
record in the Circuit Court Clerk's Office for Accomac County,
Virginia, with the plat thereof attached. This is the same
land that was conveyed by the said Wm. H. Hickman, Sr.,
and wife to vVm. H. Hickman, Jr., and· later conveyed back to
the said Wm. H. Hickman, Sr., by Wm. H. Hickman, Jr., and
wife, as per deed now of Record; and
4th: All tl1at certain tract of laud, containing 451.20 acres,
by actual survey, located on the vVa.ttsville-Chiupage 40 ~ coteague County road about two miles from the
village of "\Vattsville, adjoining- the lands of David
T. Justice, et als., and bounded as follows: On the North by
the homestead of the said Wm. H. Hickman, Sr., and the
Wattsville-Chincoteague County road; East by Mosquito
Creek and 'Ginia Creek; South by the land of David T. Justice, et al., and vVest by Wallops Mill Stream,-it being. all
of the land that was purchased by the said ·wm. H. Hickman,
S-r., from Theoq.ore J. Savage and wife, and David T. Justice,
and conveyed by the said vVm. H. Hickman, Sr., and wife
to Wm. H. Hickman, Jr., on October 1st, 1924, and later conveyed back to the said Wm. H. Hickman, Sr., by Wm. H. Hickman, Jr., as per deed now of record in the Circuit Court
Clerk's Office for Accomac County, Virginia.
In trust, however, to secure Peoples Bank of Bloxom, Inc.,
or its assigns, in the payment of five certain negotiabl~ promissory notes, of even date -herewith, for the total sum of Ten
Thousand Dollars ($10,000.00), as follO"ws: One note for
. the principal sum of Five Thousand Dollars ($5,000.00), two
notes for the principal sum of Fifteen Hundred Dollars
($1,500.00) each, and two notes for the principal sum of One
Thousand Dollars ($1,000.00) each,-all of said notes being
payable on demand, with interest from date, and executed
by the said parties of the first part. It is understood and
agreed that these notes are secured ratably and without preference one over the other, and there is no prior lien or encumbrance against the real state hereby conveyed, except the sum
of Forty Thousand Dollars ($40,000.00) now due and owing
the Virginia-Carolina Joint Stock Land Bank of Eliza.beth
City, North Carolina.
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page 41 ~

In the event of default in the payment of the
aforesaid notes, or any installment of interest
thereon, or in the payment of any installment of taxes or
levies on said real estate, or any insurance premium on the
improvements thereon, then the said trustee on being so requested by the holder of said notes, shall sell the property
hereby conveyed. And it is covenanted and agreed by the
aforesaid parties of the first pa.rt that in the case of a sale,
the same shall be made at New Chureh, Virg-inia, after first
advertising the time, terms and place of sale for twenty day;;,
and it shall be upon such terms as the said trustee shall deem
best for all parties. concerned; and the proceeds of sale shall
be applied to defraying the expenses of this trust; including
the trustee's commission of 5%, to discharge the amount due
and payable on the aforesaid notes, and the residue, if any,
shall be paid over to the said parties of the first part in the
respective proportions.
And the said parties of the first part further covenant to
pa.y all taxes, levies, dues and charges upon the prope.rty hereby conveyed, so long as the indebtedness hereby secured remains unpaid; and to keep the improvements thereon constap.tly insured in some good and responsible insurance company in a sum of not less than Sixteen Thousand Dollars
($16,000.00), for the benefit of the holder of said notes, or any
other existing liens, and to assign and deliver the said policy,
and any renewal thereof over to the said trustee, and agree
upon the failure so to do, that the said trustee, or holder of
said notes, may if he sees fit effect insurance in such amount
as he deems pr.oper and the money paid for such insurance
premium shall be a lien under this deed.
Witness the following signatures and seals this
page 42 ~ day aforesaid.
'\VM. H. HICKMAN, SR.,

TABITHA LEE HICKMAN,

·(Seal)
(Seal) ·

State of ;virginia)
County of Accomac, to-wit :
I, Kathryn L. Sterling, a Notary Public, of and for the
County aforesaid, in the State of Virginia, do hereby certify
that Wm. H. Hickman, Sr., and Tabitha Lee Hickman, his
wife, whose names are signed to the writing above, bearing
date on the 28th day of May, 1925, have this day acknowledged
the same before me in my County aforesaid. My commission
expires on the 7th day of October, 1928.
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·@J

Given under my liand this 28th day of May, 1925.
KATHRYN L. STERLING,
Notary Public.
Virginia:
In tbe Clerk '-s Office of the Circuit Court of Accomac County,
May 30th, .A. D., 1925.
This Deed from \iVm. H. Hickman, Sr. and Tabitha Lee
Hickman, his wife, to Elmer W. Somers, trustee for Peoples
Bank of Bloxom, Inc., was, with the certificate of the aclmowledgment thereof, thereto annexed, received by me in
the Clerk's Office this day and admitted to record at 12:01
o'clock, P. M.
Teste:
ROBT. H. OLDHAM,
Dy. for John D. Grant., Jr .., Clerk..
A Copy-Teste:

ROBT. H. OLDH.A.M,
Dy. for John D. Grant, Jr., Clerk~

EXIDBIT ''Dl'' FILED WITH PLAINTIFFS' BILL.
page ·43}

($1.00 U.S. Int. Rev. Stamp cancelled.)

THIS DEED, made this 30th day of October, 1939, by and
between Elmer Vv. Somers, Trustee, party of the first. part,
and Marg·aret M. Somers, of Wattsville, Virginia, party of the
second pa rt :

WITNESSETH: that whereas a certain Wm. H. Hickman,
Sr., and Tabitha Lee ffickman, his wife, by a certain deed
bearing date on the 28th day of May, 1925, and recorded in the
Circuit Court Clerk's Office for Accomack County, Virginia,
in Deed Book 128, page 538, did grant and convey unto the
said Elmer "'\V. Somers, Trustee, all of the following described tracts or parcels of land situate, lying and being near
the Villages of W attsville and Hom town, in Atlantic Magisterial District, Accomack County, Virginia, to-wit:
1st: All that certain tract of land located near the village
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of Wattsville, containing 550. 70 ac.resr by actual s.m·vey, situated on the Wattsville-Chincoteague. County road, and bounded
as follows : On the North by Mosquito Creek; on the East
by the Narrows; on the South by the County road leading from
Chincoteague to 1Nattsville and the woodsland of the Savage
farm now owned by the said Wm. H. Hickman, Sr-.; and 011
the West-by Wallops Mill Stream,-it being the same land
that was:conveyed to the said Wm .. I-[ Hickman, Sr., by deecl
of Izaac Keeler, et al., dated· December 1st, 1893,. and recorded in Deed Book 66, 429, of the Land Records in _the
Circuit Conrt Clerk "s Office for Accomack County, Virginia,.
a part of said land being now of record in the said Clerk?s
Office ; and,
2nd: AU that certain tract of land, containing 491.32 acI"es,
by actnal survey, situated near the Seaside road about onemile from the village of Horntown, and bounded as follows,:
On the North by the land of the "Bunting Farm"'
page 44 ~ no_w owned by t.he said Wm. H. Hickman, Sr.; East
by Chincoteague Bay; South by Mosquito Creek;
and West by Sharps Gut and the land formerly belonging
to Wm. H. Srnith,-it being the same lands conveyed to the
said Wm. H. Hickman, Sr., by deed of Wm. C. Parsons and
wife, dated December 26th, 1918, which together with the plat
thereo'f are recorded in Deed Book 114, page 332, among the
Land R.ecords on the Circuit Court CI.erk 's Office for Accomack
County, Virginia; and,
3rd: .All that certain tract of land, containing 225.70 acres,
by actual survey, situated near the Seaside Road a.bout one
mile from the village of Horntown, adjoining the lands of Roy
Justice and others, and bounded as £ollows : On the North
by the land of Roy Justice; East by Chincoteague Bay; South
by the "Mosquito Point Farm", now owned by the said Wm.
H. Hickman, Sr., and on the West by the outlet from the said
"Mosquito Point Farm" to the Horntown road,-it being the
same lands conveyed to the said Wm. H. Hickman, Sr., by
deed from Kendall J. Bunting and wife, now of record in
the Circuit Court Clerk's Office for Accomack County, Virginia, with the plat thereto attached. This is the same land
that was conveyed by the said Wm. H. Hickman, Sr., and
wife to Wm. H. Hickman, Jr., and later conveyed back to the
said Wm. H. Hickman, Sr., by ,vm. H. Hickman, Jr., and wife,
as per deed now of record; and,
4th: All that certain tract of land, containing 461.20 acres,
by actual survey located on the W attsville-Chincoteaguc road
about two miles from the village of Wattsville, adjoining- the
lands of David T. Justice, et als., and bounded as follows:
On the North by the homestead of the said Wm. H. Hickman,
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Sr., and the Wattsville-Chincoteague County road; East by
Mosquito Creek and 'Gina Creek; South by the
page 45 ~ land of David T. Justice, et al., and \Vest by Wallops Mill Stream,-it being all of the land that was
purchased by the said Wm. IL Hickman, Sr., from Theodore
J. Savage and wife, and David T. Justice, and conveyed by
the said Wm. H. Hickman, Sr., and wife to ·wm. H. Hickman,
Jr., on October 1st, 1924, and later conveyed hack to the said
Wm. H. Hickman, Sr., by vVm. I-I. Hickman, Jr., as per deed
now of record in the Circuit. Court Clerk's Office for Accomack
County, Virginia, together with all of the appurtenances and
privileges thereunto belonging, or in any wise appertaining,
in trust, however, to secure a certain debt to be paid by the
said Wm. H. Hickman, Sr., and Tabitha Lee Hickman to the
Peoples Bank of Bloxom, Inc., or its assigns; and whereas,
by the said deed of trust Elmer W. Somers, Trustee, was empowered, on the failure of the said Wm. H. Hickman, Sr., and
Tabitha Lee Hickman, his wife, or their assigns, to pay said
debt, or any part thereof, to the said Peoples Bank of Bloxom,
Inc., or its assigns, on demand, to sell the said tracts or parcels of land aforesaid, with the appurtenances, or as much
thereof as should be found necessary to accomplish the purposes of the said trusts therein contained; and whereas the
said Wm. H. Hickman, Sr., and wife did fail to pay the said
debt on demand and failed to perform the requirements contained in the said deed, the said Elmer W. Somers; Trustee,
in execution of the said trusts therein contained, did, on the
27th day of October, 1939, after giving twenty days' notice
of the time, terms and place of sale by posters duly posted
on the front door of the Court House and at three or more public places in the vicinity of of the said premises, expose to
sale the tracts or parcels of land aforesaid, with the appurtenances aforesaid, at public auction, to the highest bidder;
for twenty-five _per cent cash, and the balance paypage 46 ~ able in three years from the date of sale according to the terms of the aforesaid deed of trust,
at which sale the said Margaret M. Somers became the purchaser thereof, being the highest bidder,-this land being sold
subject, l1owever, to two certain deeds of trust dated May
1, 1925, and executed by Wm. H. Hickman, Sr., and wife and
Wm. H. Hickman, Jr., and wife,. the same being recorded
in Deed Book 128, pages 499 and 503, respectively, in the
Circuit Court Clerk's Office for Accomack County, Virginia. ·
Now, therefore, for and in consideration of the premises
and for the further consideration of Six Hundred Dollars
($600.00) to him in hand paid by the said l\Iargaret M. Somers
at and before the sealing and delivery of this deed, the re-
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ceipt whereof is hereby acknowledged, which said sum is to be
appropriated and applied as by the said deed of trust is
directed, the said Elmer vV. Somers, Trustee as aforesaid
in the said deed of trust, doth grant, bargain, sell and convey,
release and confirm, unto the said Margaret M. Somers, her
heirs and assigns, forever, with special warranty of title, the
four tracts or parcels of land aforesaid, with the privileges
and appurtenances thereunto belonging, or in any wise appertaining, containing a total of 1,728.92 acres, by actual survey, they being the same tracts or parcels of ]and conveyed
by the deed of trust :first above mentioned to the said Elmer
W. Somers, Trustee, by the said Wm. H. Hickman, Sr.,. anc.1
wife, in trust as aforesaid. This conveyance is made, however, subject to the deeds of trust from vYm. H. Hickman,
Sr., and wife to the Southern Trust Company, Trustee, and
Wm. H. Hickman, Jr., and wife to the Southern Trust Company, Trustee, now recorded in Deed Book 128 pages 499 and
503, respectively, among the land records in the Circuit Court
Clerk's Office for Accomack County, Virginia.
vVitness the followfog signature and seal:
page 47 ~

ELMER

vV.

SOMERS,
(Seal)
Trustee.

State of Virginia:
County,of .Accomack, to-wit:

I, Lillian "'\Yessells, a Notary Public of and for the County
aforesaid, in the State of Virginia, do certify that Elmer
W. Somers, Trustee, whose name is signed to the writing
above, bearing date on the 30th day of October, 1939, has
this day acknowledged the same before me in my County
afore said. My commission expires on the 3rd day of October, 1942.
Given under my hand this 31st day of October, 1939.
LILLIAN WESSELLS,
Notary Public.
Virginia:

In the Clerk's Office of the Circuit Court of Accomack
County, October 31st, A. D., 1939.
This Deed from Elmer W. Som~rs, Trustee, to Margaret
:M:. Somers, was, with the certificate of the acknowledgment
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thereof, thereto annexed, received by me in the Clerk's Office
this day and admitted to record at 4:05 o"clock, -P. M.
Teste:
ROBT. H. OLDHAM,
Dy. for John D. Grant, Jr., Clerk.

EXHIBIT ''E'' FILED WITH PLAINTIFFS' BILL
"WESTER~

(CUT)

{CUT)

UNION

R. B. White
President
page 48 }

Newcomb Carlton
,J. C. Willever
Chairman of the Board First Vice-President

Send the following message, subject to the terms
on back hereof, which ate hereby agreed. to.

DECEMBER 6 1937MR ELMER W SOMERS
ACCOMAC VA
YOUR PRDPOSAL NOVE1\ffiER NINTH HICKMAN
PROPERTY APPROVED TODAY PLUS YOUR ASSUMPTION TAXES FIFTEEN HUNDRED TWENTY SEVEN
DOLLARS AS YOU AGREED WITH SAWYER STOP
UNABLE REACH YOU ON PHONE

W G GAITHER
the quickest, surest and safest way to send money is by tele- ·
graph or cable.
November 9, 1937..
Virginia-Carolina Joint Stock Land Bank)
Elizabeth City, N. C.

Dear Sirs:Herewith I am handing you the following!
1. My note for $5,000.00, dated October 1, 1937, payable
to your order, and due one year after date, and to which note
is attached the collateral therein called for.
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2. My note for $5,000.00, dated October 1,. 193·7, payable to
your order, and dne in installments of $2,000.00 October 1~
1939, $2,000.00 October 1, 1940, and $1,000.00 October 1, 1941~
and to which is attached the collateral the1!ein called for.

The above-notes, when paid, are to be in full settlement
and satisfaction of all installments- of principal and interest
up to January 1, 1937, and all taxes up to January 1, 1937,,
on those certain farms in Accomac County,. .Virginia, known
as the Hickman farms and which are now covered
page 49 } by deeds of trust for the benefit of the VirginiaCarolina. Joint Stock Land Bank and given by William H.· Hickman, Sr., and wife and William H. Hickman,
Jr., and wife.
I have already paid $2,000.00 on the installments clue for the
year 1937, and agree to pay $1,000.00 additional by the first
day of January, 1938, which $1,000.00, when paid, and the
aforesaid $2,000.00, shall be in settlement of installments due
on said farms for the year 1937.
I will also, by the first day of January1 ·1938, pay all taxes
due on the said Hickman farms for the year 1937.
From the first day of January, 1938, on I am to pay all
installments on said Hickman la.nds as they become due ; and
to pay all taxes as they become due; and to keep the buildings
on said Hickman lands insured as provided by the aforesaid
deeds of trust, pa.y the premiums on said policies as they
become due and deliver said policies to you; and I am othe1·wise to comply with the terms and conditions of the aforesaid deeds of trust to the same extent as the makers thereof
were and are bound to do.
If I should make default in the payment of installments,
taxes or insurance premiums, or in any of the other conditions
· of said deeds of trust, from and after January .1, 1938, you
would of course have your right of foreclosure, and if I should
make defa ult in any of the conditions of either of the two
$5,000.00 notes enclosed herewitli you will, of course, then.
have your right of foreclosure, provided, however, if I have
· fulfilled my obligations maturing after January 1, 1938, with
respect to payment of installments, taxes and insurance and
any other conditions imposed by the said deeds
page 50 ~ of trust, you are not to foreclose under your deeds
of trust because of default in either of said
$5,000.00 notes until you have exhausted the collateral attached to said notes.
Should it become necessary for you to foreclose either of
the deeds of trust on said Hickman lands, I am not to participate in any of the proceeds arising- from such sale or sales
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until your indebtedness against said lands has been paid in
full.
·
I will immediately have sent to you the mortgage securing
the William J. West bond, and the bill of sale and vendor's lien
covering the Marion A. Taylor and P. L. Baylis timber bonds;
and will also have sent to you a copy of the instruments
securing the payment of the Accomack Hotel bond, dated
March 1, 1932.
In addition to the above I will have sent to you a certificate
of title as to the Maryland property, both land and timber,
which is security for the West and the Taylor and Baylis
obligations, showing that the bonds enclosed are secured by
first lien.
If the foregoing is acceptable to you, will you kindly-so
advise me or, if you prefer, endorse your acceptance on a
copy of this letter which I will treat as an obligation.
Yours very truly,
VIRGINIA-CAROLINA. JOINT STOCK LAND BANK
Organized June 11, 1919, under Federal Farm Loan Act
Charter No. 20.
ELIZABETH CITY, N. C.
W. G. Gaither, President.
W. A. Worth, General Counsel.
C. F. Garrett, Vice-President & Sec'y.
C. B.. Wood, Treasurer & Asst Sec'y.
Mr. Elmer W. Somers,
Accomac, Va.

In Re : Hiolonan Loans.
page 51 ~ Dear Mr. Somers:U pon receipt of your letter of the 4th instant,
with further reference to our extended correspondence regarding the Hickman loans, we wired you Monday night, following a meeting of our Executive Committee, as follows :
"Your proposal November 9 Hickman property approved
today plus your assumption taxes Fifteen Hundred Twenty
Seven Dollars as you agreed with Sawyer Stop U;nable reach
you on phone''
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The exact amount of the taxes is $1,527.84, as menti~ned
in your letter of November 16, which amount you told our :Mr.
Sawyer when he called on you last week, that you would assume as au obligation against the property-which amount
is in addition to the proposal outlined in your communication
of November 9.
It is our understanding, after talking to you over the telephone today, that you have today paid all of the ta·xes for the
year 1937 on all of the Hickman property covered by the two
mortgages to us and as soon as these receipts are in your
hands, we would be glad to have you submit them to us so
that we can make proper not'ntion on our files, a-fter which
the receipts will be returned to you.
We also understaiid today that we will hear from you not
later than the 17th instant with all necessary documents to
close this transaction in accordance with your proposal of
November 9, as amended by us on December 6. We hope at
the same time you send these documents that you can also
arrange to send along your check for $1,000.00 to complete
your payment in connection with the current installments.
·when writing please confirm the undei·standing
page 52 ~ had with our Mr. Sawyer regarding the assumption
of taxes as referred to above.
We are glad that we were :finally able to get approval of
our Executive Committee for you.
With kind regards,
Yours very truly,

W G GAITHER,
President.
December 7, 1937.
WGG:M.

EXHIBIT "F" FILED WITH PLAINTIFFS' BILL.
Office of
Clerk of the Circuit Court
FOR SOMERSET COUNTY.
James R. Stewart
Deputy Clerk.

Benjamin L. Barnes,
clerk.

Miss Frances H. Benson,
Deputy Clerk.

First Judicial
Circuit.
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PRINCESS ANNE, MD.,
Dec. 1, 1939..
Elmer W. Somers, Esq.,,
Accomac, Va..

Dear Elnier:
'The timber in the case of Virginia-Carolina Joint Stock
Land Bank was sold by Mr. Myers on October 3, 1939, to the
Virginia-Carolina Joint Stock Land Bank for $2.,000.
Hoping you are well and everything 0. K._,
Sincerely yours,,
BENJAMIN L. BARNER
page 53} EXHIBIT ''G" FILED WITH PLAINTIFFS'

BILL.

Office of

T. LEE BYRD
Treasurer of .Accomack County
Accomac, Va.
February 12, 1940..

:Mr. Ernest Rl~ediger
Attorney at Law
Accomac, Virginia
In re: W. J. West Mortgage on Westover, Maryland, Farm.'.

Dear Mr. Ruediger:
I beg to advise that I am ready and willing and will assign
over to Virginia-Carolina Joint Stock Land Bank, Elizabeth
City, N. C., all of my right, title and interest in and to the
vV. J. West mortgage, dated September 20, 1937, on saicl Westover, Maryland, farm, and will direct L. Creston Beauchamp,
Assignee, Princess Anne, Maryland, to execute and deliver
to 1Virginia-Carolina Joint Stock Land Bank a de~d for said
farm which has been sold under foreclosure proceedings and
bid off by me. Tl1is will be done just as soon as the Virginia...

. I
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Carolina. Joint Stock Land Bank accepts the offer of settlement made by Elmer W. Somers, of Accomac, Virginia, thi_s
day, I can and will make the assignment to the said Bank within two hours after notice is. received by me and will be available for that purpose any day this. week..
With kindest regards, I am
Very sincerely yours:,

T. LE]~ BYRD
T. LE:F] BYRD

Iw
page 54
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EXHIBIT "H,r FILED "WITH PLAINTIFFS"
·
BILL..
NOTICE OF SALE..

Notice is" hereby given that the undersigned, Virginia-CaretIina Joint Stock Land Bank, will, at 12 ~oo o'clock, noon, on
the 2nd. day of February,. 1940, at the Conrt Haus:e: door of
Pasqnota-nk County, N. C., sell at public _auction to the highest
bidder for cash, the following. described property:
One Mortgage bond, or note, executed by William J. West,.
dated September 20th., 1937, due and payable one year after
date, and being in the sum of $3,000.00, together with interest
thereon at the rate of 6% per annum, payable annually.
One bond of' Accomac Hotel, II1c., dated March 1st., 1932,
due on demand and being f'or the sum of $2,000.00, together
with interest tliereon at the rate of 6% per annum, payable
semi-annually.
This notice dated and posted this 12th. day of January,
1940.

VIRGINIA-CAROLINA JOINT STOCK
LAND BANK,
by WORTH & HORNER, Attorneys.

EXHIBIT ''!'' FILED WITH PLAINTIFFS' BILL.
VIRGINIA-CAROLIN.A. JOINT STOCK LAND BANK
organized June 11, 1919 under Federal Far~ Loan Act.
Charter No. 20
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ELIZABETH CITY, N. C.
September 15, 1939
W. G. Gaither, President.
W. A. Worth, General Counsel.
C. F. Garrett, Vice-President & Sec'y.
C. B. Wood, Treasurer & Asst. Sec'y.
Mrs. Elmer ·w. Somers
Accomac, Va.
FILE: Loan #223iilf2 E
page 55 ~ Dear Sir ;
At a recent meeting of our Board of Directors
the matter of your delinquency was again presented for consideration, at which time the officers were instructed to advise you that unless the account was placed in a current condition, including· delinquent taxes, if any, on or before October
1, 1939, that the matter of the delinquency be referred to the
Trustee with instructions that foreclosure proceedings be
started immediately thereafter.
We would dislike ·very much having to resort to this very
unpleasant practice, but to be perfectly frank with you unless
the account is taken care of by date indicated above we shall
be obliged to carry out the directions of the· Board.
Please bear in mind that once the property is advertised
we will not agree to discontinue the proceedings until the
bank has been fully reimbursed for all expensef3 incurred
in such action, which will be in the neighborhood of $45.00.
Therefore, if you wish to avoid the embanassment and expense incident thereto it will certainly be to your interest t~
give the account the attention it deserves.
The amount of the delinquency is as follows :
May 1939 Installment-647.00
November 1938 Installment-647.00
May 1938 Installment-647.00
November 1937 Installment-647.00
May 1937 Installment-647.00
November 1936 Installment-647.00
May 1936 Installment-647.00
November 1935 Installment-647.00
,
You rs very truly,
C. B. WOOD
Treasurer
CBW:U
Registered Mail
Return Receipt Requested
i
'
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EXHIBIT ''Jl'' FILED WITH PLAINTIFFS'

BILL.
NOTICE OF SALE.
By virtue of the authority contained in that certain deed
of trust executed by William H. Hickman, Sr., and wife,
Tabitha Lee Hickman, to Southern Trust Company, Trustee,
on the 1st. day of May, 1925, recorded in the Office of the
Clerk of the Circuit Court for Accomac County, Virginia, in
book 128, at page 499, default having· been made in the conditions of said deed of trust, the undersigned Trustee will, on
the 20th. day of February, 1940, at 2 :00 o·'clock, P. l\L, at the
Court House door of Accomac County, Virginia, offer for sale
at public auction, to the highest bidder for cash, the following
described property:
All those certain lands situate in Atlantic District, Accomac
County, Virginia, and more particularly described as follows:
1st. Tract: Containing 550.70 acres, more or less, situated
on the Wattsville-Chincoteague road about 2 miles from the
town of "'\Vattsville, adjoining the lands of "'\V. H. Hickman, Jr.,
et als., and being bounded as follows: On the ~ orth by Mosquito Creek, on the East by the Narrows; on the South by the
County road leading from Chincoteague to "'\Vattsville and
the Woodsland of "\Villiam H. Hic.kman, Jr., and on the "\Vest
by Wallops Mill stream, and being the same lands conveyed
to the said William H. Hickman, Sr., by deed of Isaac Keeler
et al., dated December 1st., 1893, and recorded in book 66, page
429, public registry of Accomac County, Virginia, a plat of
said lands made by Fred E. Ruediger, Feb. 2nd., 1925, is hereto attached and made a part hereof as if herein copied in detail.
page 57 ~ 2nd. Tract: Containing 491.32 acres, more or less,
situated on the Seaside road about 1 mile from the
town of Horntown, being bounded as follows : On the North
by the land of "'\Villiam H. Hickman, Jr., East by Chincoteague Bay; South by Mosquito Creek and on· the West by
Sharps Gut and the land formerly belonging. to ·wmiam B.
Smith, being the same lands conveyed to the said ·wmiam IL
Hickman, Sr., by deed of ·William C. Parsons and wife, dated
December 26th., 1918, and recorded in book 114, page 332, public registry of Accomac County, Virginia, a plat of said property made by Fred E. Ruedig·er, N ovemher 9th., 1912, is recorded in plat book #2, page 22, Public Registry of Accomac
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County, Virginia, to which reference is hereby made for further description.
·
Excepting, however, from the above lands, and the sale
thereof, that certain lot or parcel of land containing 22,050
square feet upon which is located the pumping station of
the town of Chincoteague, and which fronts 105 feet ou the
State Highway by 210 feet dee1), and being the same ·1ands. described in that certain deed of Southern Loan & Insm~ance
Company, Trustee, and Virginia-Carolina Joint Stock Land
Bank, to town of Chincoteague, dated :March 3rd., 1937, recorded in the Public Registry of .Accomac County, and to
which reference is hereby made.
And also excepting from the a hove lands and the sale thereof, that certain easement heretofore granted to Eastern Shore
Public Service Company, in the year 1939, which easement is
executed by Southern Loan & Insurance Company, Trustee,
and Virginia-Carolina Joint Stock Land Bank, and is re·
corded in the Public Registry of Accomac County, to which
reference is hereby made for particular description.
. The above lands will be sold subject to all taxes
page 58 r due ancl unpaid as of the day of sale.
A deposit of 5% will be required of the successful
bidder at the hour of sale as evidence of good faith, pendi11g
the execution and delive1'y of deed to the purclrnser.
This notice dated and posted this 15th. day of Jan nary,
1940.

SOUTHERN LOAN & INSURANCE CO.,
Trustee,
(Formerly Southern Trust Company)
By L. E. OLD,
Secretary-Treasurer.
EXHIBIT '' J2'' FILED WITH PLAINTIFFS' BILL.
NOTICE OF SALE.
By virtue of the authority contained in that certain deed
of trust executed by Vv. H. Hickman, Jr., and wife, Margie
Hiclrman, to Southern Trust Company, Trustee, on the 1st.
day of May, 1925, recorded in the Office of the Clerk of the
Circuit Court for Accomnc County, Virginia, in book 128, at
page 503, def~ult liaving been made in the conditions of said
deed of trust, the undersigned" Trustee will, on the 20th. day
of February, 1940, at 2 :00 o'clock, P. M., at the Court House
door of Accomac County, Virginia, offer for sale at publio
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auction, to the highest bidder for cash, the following described
property:
All those certain lands situate in Atlantic District, Accomac County, Virginia, and more particularly described as follows~
'
1st. Tract: Containing 225r70 acres, more or less, situated
on the Seaside road, about 1 mile from the town of Horntown, adjoining the lands of Roy Justice and others, and being
bounded on the North by the land of Roy Justice; on the
East by Chincoteague Bay; on the South by the
page 59 ~ land of William H. Hickman, Sr., and on the vVest
by the outlet leading from the Mosquito Point Farm
to the road to Horntown, being the same lands conveyed to
the said W. H. Hickman, Jr., by deed of William H. Hickman,
Sr., and wife, dated October 1st., 1924, and recorded in booli:
128, page 360, public registry of Accomac County, Virginia,
a plat of said lands made by Fred E. Ruediger, Fehr 20th.,
1925, is hereto attached and made a part hereof as if copied
herein in detail.
2nd. Tract: Containing 461.20 acres, more or less, situated
on the Wattsville-Chincoteague road about 2 miles from the
town of Wattsville, adjoining the lands of David T. Justice
et als., and beginning at a point on the Ea.st side of Wallops
Mill Stream, in the South line of the land of William H. Hickman, Sr., thence in a Eastwardly direction and running in a
straight course along the line of William Hickman, Sr., to
the Wattsville-Chincoteague County road near a barrel house;
thence along the said County road to a marsh land; thence continuing in a straight line to Mosquito Creek; thence turning
and running in a Southwardly direction along said l\fosquita
Creek to a point on 'Ginia Creek, the North line of D. T. Jus.
tice; thence turning and running in a W estwardly direction
along the line of D. T. Justice to Wallops Mill Stream; thence
turning and running N orthwardly along the said Wallops Mill
Stream to the point of beginning, it being bounded as follows: On the North by the land of William Hickman Sr., andthe W a.ttsville-Chincoteague County road; East by Mosquito
1
Creek and 'Ginia Creek; South by the land of D. T. Justice
et al, and on the West by Wallops Mill Stream, being the same
lands conveyed to the said W. H. Hickman, Jr., by deed of
W. H. Hickman, Sr., and wife, dated October 1st., 1924, and
recorded in book 128, page 360, Public Registry of
page 60 ~ Accomac County, Virginia, a plat of said property
made by Fred E. Ruediger March 9-10, 1925, is
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hereto attached and made a part hereof as if copied herein
in detail.
The above lands will be sold subject to all taxes due and
unpaid as of the day of sale.
A deposit of 5% will be required of the successful bidder
at the hour of sale as evidence of good faith, pending the
execution and delivery of deed to the purchaser.
This notice dated and posted this 15th. day of January,
1940
SOUTHERN LOAN & INSURANCE CO.,
Trustee,
(Formerly Southei·n Trust Company),
By L~ E. OLD
Secretary-Treasurer.
EXHIBIT

''K'' FILED WITH PLAINTIFFS' BILL.
May 2nd, 1938.

Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land· Bank,
Elizabeth City, North Carolina.
Re: W. H. llickman Sr., and Jr., Loans Nos. 2233 and 2233%

Dear Mr. Gaither:
I herewith enclose check of :Margaret Mason Somers, Account No. 2, for the sum of $1,398.88 to cover installment due
on the above described loan as of May 1st, 1938.
We had to borrow this money to take care of the loan but
we promised to take care of the current installments promptly,
and we are trying to carry out o.ur agreement with you on
these i terns.
Please let me have receipt for same accordingly.
With kindest regards, I am,
page 61 ~-

Yery sincerely yours,
ELMER W. SOMERS

EWS:P
Enc.
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VIRGINIA-CAROLINA JOINT STOCK LAND BANK
organized June 11, 1919, under Federal Farm Loan Act
Charter No. 20
ELIZABETH CITY, N. C.
May 7, 1938

W. G. Gaither, President
W. A. Worth, General Counsel
C. F. Garrett, Vice-President & Sec'y.
· C. B. Wood, Treasurer & Asst. Sec'y.
Mr. Elmer W. Somers, Attorney
Accomac, Virginia
FILE: Loan #2232
FILE: Loan #2233%
W. H. Hickman, Sr. and Jr.
Dear Sir:
Aclmowledgment is made of your letter of May 2, 1938 enclosing remittance in the amount of $1,398.88, in payment of
- the May 1, 1938 installment due on connection with the above
loans.
Thanking you very much for this payment, we are
Yours very truly,
C. B. WOOD
Treasurer.

u.

CBW:U

November 7, 1938
Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, North Carolina.
Re: W. H. Hickman, Sr. and Jr.,-Loans.

Dear Mr. Gaither:
I herewith enclose check of Margaret Mason
page 62 ~ Somers, account #2, for the sum of $1,398.88, dated
November 1, 1938, to cover installment due as of
November 1, 1938.

M. M. Somers, et al., v. V.-0. Joint Stock Land Bank, etc. S:S

I would have sent same to you last week, but have been out
of the office on account of illness and have just returned to
work this morning.
Please send receipts for same accordingly..
With kindest regards, I a~ ·
Very ~incerely yours,

ELMER W. SOMERS
EWS/w
Enclosure

VIRGINIA-CAROLINA JOINT STOCK LAND BANK
organized June 11? 1919 under Federal Farm Loan Act
Charter No. 20
W. G. Gaither, President
W. A. Worth, General Counsel
C. F. Garrett, Vice-President & Sec'y.
C.. B.. Wood, Treasurer & .Asst. Sec'y..
ELIZABETH CITY, N. C.
November 14:, 1938
Mr. Elmer W. Somers, Attorney
Accomac, Virginia
FILE: Loan #2232-E
FILE: Loan #2233%-E
Dear Sir:
We have for acknowledgement your letter of November 10,
1938 with further reference to check of $1,398.88 enclosed in
your letter of November 7, 1938, tendered in payment of the
November 1, 1938 installments of the above loans.
In accordance with the agreement entered into with you on
November 9, 1937, we have used the check in payment of the
November 1, 1938 installments of these loans,
page 63 } formal receipts for which are herewith enclosed.
,ve wish it fully understood that your two notes
of $5,000.00 each, secured by collateral as recited therein, were
accepted as additional collateral in allowing a further extension on the delinquent accounts, with the understanding that
if and when paid, the proceeds were to be used in full settlement of past due items through 1937, provided yon would
pay to the bank, prior to January 1, 1938, the sum of $1,000.00
additional, on which $400.00 has been paid.
The check accompanying the N ovembe1· 7, 1938 letter has
not been returned to us, and if done we will redeposit for
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payment, as. we understand this letter,. along with receipts,
will serve your purpose.
Yours very truly,.
C. B.. WOOD
Treasurer

CBW:U
Encls..

VIRGINIA-CAROLINA JOINT STOCK LAND BANK11
Elizabeth City,. N. C ..
Notice of Pa.yment Due
I938
TAKE. NOTICE THAT THE SEMI-AN-NU.AL AMORTIZATION on your loan will be
DUE AND PAYABLE AT THIS BANK on the
FIRST DAY OF THE MONTH against which
a (x) ~ppears to the right of this
~
notiice..
There is absolutely IID provision in your mort- .
gage to this Bank nor under the Federal Fann
Loan Board rulings for the granting· of an extension of time in which to pay this installment.
Your failure to make payment on or before the
date due will render the net amount of your
mortgage due, collectible and subject to foreclosure immediately.
DUE FOR
INTEREST
$ 521.38

DUE FOR
PRINCIPAL
$

230.50

Jan..
Feb.
Mar.

!

Apr.
May
June
July Aug.

TOTAL
AMOUNT
DUE

Sept.
Oct.

$ 751.88

2232-W. H. Hickman
Mr. E.W. Somers
Accomac, Va.
Accomac
17,148.92
It is important that NOV 1938
P AI D
this notice be 1·eturned with remit- Va.-Carol Joint.
tance.
Stock Land Bk.

X

Nov.

Dec.
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VIRGINIA-CAROLINA JOINT STOCK LAND BANK,
Elizabeth City, N. C.
page 64

~

Notice of Payment Due

1938
TAKE NOTICE THAT THE SEMI-ANNUAL AMORTIZATION on your loan will be
DUE AND PAYABLE AT THIS BANK on the
FIRST DAY OF THE MONTH against which
a (x) appears to the right of this
·~
notice.
There is absolutely no provision in your mortgage to this Bank nor under t;he Federal Farm
Loan Board rulings for the granting of an extension of tim~ in which t_o pay this installment.
Your failure to make payment on or before the
date due will render the net amount of your
mortgage due, collectible and subject to foreclosure immediately.

Jan.
Feb.
Mar.
Apr.
May
June
July
.

DUE FOR
INTEREST
$ 448.59

DUE FOR
PRINCIPAL
$

198.41

Aug.

TOTAL
AMOUNT
DUE

- Sept.

$ 647.00

2233Y2-W. H. Hickman
Mr. E. W. Somers
Accomac, Va.
14,754.73
Accomac
It is important that NOV 1938
this notice be reP AI D
turned with remit- Va.-Caro. Joint.
tance.
Stock Land Bk.

Oct.

X

Nov.
Dec.
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DEBIT

Nov 281939

Account Margaret M. Somers
Description

Amount

Cert Chk to V C Joint Stock Land Bank
Approved by

Entered by
(CUT)
PAID
11

(CUT)
N.P.
66-78

1,398.88

Parksley, Va.

29

TOTAL
39

May 2 1938

No.

The Parksley National Bank 68. 265
Parksley, Va.

Pay to the order of Virginia-Carolina Joint Stock Land
88
Bank $1398100
88
Thirteen -hundred ninety-eight and100DOLLARS
page 65 ~ Installment due May 1, 1938,
"Hickman Farm"
Margaret Mason Somers
Loans #2232 & 2233 72
Acct. No. II
PAID
May 11 1938
(CANCELLATION) The Parksley
National Bank
Parksley, Va.
(CUT)
N. P.
66-78

Parksley, Va. Nov. 1, 1938

No.

The Parksley National Bank
Parksley, Va.

68-265

Pay to the order of Va.-Car. Joint Stock Land Bank $1398
Thirteen Hundred Ninety-eight and

Hickman Jr. & Sr., loans

88
100

88
........... DOLLARS
100
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P AI D
(CANCELLATION)

(CUT)
N. P.
66.. 78

Margaret Mason Somers
Acct. #2

Nov 19 1938
The Parksley
National Bank
Parksley, Va.

Onley, Virginia

May 1, 1939

No.
68-411
Farmers & Merchants National Bank-In Onley
.5

Pay to the
order of Va. Car. Joint Stock Land Bank

88

$1398.=

88
Thirteen hundred ninety-eight & - ............... DOLLARS
100

FOR W. H. ffickman Sr. & Jr.
May 1, 1939 installments (CUT)
on loans
P AI D
6 21 39

Margaret M .. Somers

April 29, 1939
Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, N. C.

Re: W.. H. Hickman, Sr. and Jr., Loans
Nos. 2232 and 2233}'2
page 66 } Dear Mr. Gaither:
I herewith enclose check of Margaret M. Somers,
Account #2, for $1,398.88 to cover the amortization installments due on the above described loans· on May 1, 1939, as per
agreement. The ·balance due on said loans at this time is
$16,911.51 and $14,550.37, respectively. Please receipt the
enclosed statements and let me have same for my files.
With kindest regards, I am
Very sincerely yours.

ELMER vV. SOMERS
EWS/W
Enclosures
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VIRGINIA-CAROLINA JOINT STOCK LAND BANK
organi~ed June 11, 1919 under Federal Farm Loan Act Charter No. 20
ELIZABETH CITY, N. C.

W. G. Gaither, President.
W. A. Worth, General Counsel.
C. F. Garrett, Vice-President & Sec'y.
C. B. Wood, Treasurer & Asst. Sec'y.
Mr. Elmer W. Somers,
Accomac, ;va.
Re: W. H. Hickman, Sr.-No. 2232
W. H. Hickman, Jr.-No. 2233%
Dear Mr. Somers:
We are today in receipt of your letter of Apl'il 29, ,vi.th
enclosures.
While the check which yon enclosed of Mrs. Somers in the
sum of $1,398.88, is apparently in the conect amount to
cover the installments due May 1, 1939, we are unable to accept it and are returning it to you herewith, due to the incorrect balances which you state would be due on these two
loans.
Regarding loan No. 2232, our records show the unpaid
balance on principal to be $18,977.99 (plus interest),. whereas
if Mrs. Somers''check were accepted and applied, the unpaid
principal would be $18,790.57 (plus interest), inpage 67 ~ stead of $16,911.51, as mentioned in your letter.
Regarding loan No. 2233%, the unpaid principal
is now $16,189.27 (plus interest), whereas if Mrs. Somers'
check were accepted and applied, the unpaid balance would be
$16,027.95 (plus interest), instead of $14,550.37 as mentioned
in your letter.
You, of course, have in mind the item of $1,527.84, taxes
advanced by us on December 10, 1937, which item has been
recognized by Mrs. Somers' note, not yet due.
If you wish us to accept this check in accordance with these
revised :figures, please write us accordingly. We are confident you will find the figures which we have given are correct.
With best wishes,
Yqurs very truly,
W. G. GAITHER.
President
May 2, 1939
WGG:M

· M. M. Somers, et al., v. V.-C. Joint Stock Land Bank, etc.
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May 26, 1939
Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, N. C.
Re: W. H. Hickma;n,, Sr., and TV. H. Hickman, Jr.,
Loa;n,s Nos. 2232 and 2233%

Dear Mr. Gaither:
Pursuant to my conversation with your Mr. Worth on
Wednesday afternoon of this week, I beg to advise that the
check of Mrs. Margaret M. Somers, Account No. 2, sent to you
on April 29, 1939, for $1,398.88 was to cover installments due
on the above described loans on :May 1, 1939.
This of course has nothing to do with the amount
page 68 ~ of $10,000.00 on which your bank and I effected a
compromise on November 9, 1937, for all past due
installments and for whic.h I gave your- bank collateral of
the value of $8,000.00 and agreed to pay the additional sum
of $2,000.00 myself. I expect to carry that agreement through
so that all past due installments on the Hickman loans can and
will be paid by me as per my agreement with you on Novem·
ber 9, 1937.
The balances due on the future installments, not including
the past due installments, according to the statements rendered by your bank for May 1, 1939, appear to be from sa'id
statements the sums of $16,911.51 a.nd $14,550.37, respectively.
I trust that this clears up the situation so that this item can
be disposed of accordingly.
With kindest regards, I am
Very sincerely yours,
ELMER W. SOMERS
EWS/w
CC: W. A. Worth, Esquire
Elizabeth City, N. C.
VIRGINIA-CAROLINA JOINT STOCK LAND BANK
organized June 11, 1919, under Federal Farm Loan Act
Charter No. 20

92

8npremc Court .of Appeals of Virginia

W. G. Gaither, President
·
W. A. Worth, General Counsel.
C. F. Garrett, Vice-President & Sec'y.
C. B. Wood, Treasurer & Asst. Sec'y.
ELIZABETH CITY, N. C.
Mr. Elmer W. Somers
Accomac, Va.
Re:

vV. H. Hickman, Sr.-2232
W. H. Hickman, Jr.-2233112

Dear Mr. Somers:
In our letter of May 27, we returned to you Mrs. Somers'
check for $1,398.88, for the reasons explained therein.
The following day, May 28, we received your letter of May
26, which crossed ours of May 27 in the mails.
page 69 ~ We are writing now to say that it will be agreeable to us to accept Mrs. Somers' check in accordance with your letter of May 26, and, if you care to do so,
we suggest that yon drop this check in the mails, to be used
as outlined in your letter of May 26.
With kind regards,
Sincerely yours,
W G GAITHER
President
June 7, 1939
WGG:M
June 12, 1939
Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, N. C.
Re: W. H. Hick11ian, Sr., and W. H. Hickman., Jr.,
Loans Nos. 2232 and 22331/2

Dear Mr. Gaither:
Your favor of the 7th instant received and contents noted.
I herewith enclose check of Margaret M. Somers dated May
1, 1939, for $1,398.88, to cover the May 1, 1939, installment on
the above described loans, thereby leaving a balance due on
the current and future installments of $16,911.51 and $14,-
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550.37, respectively, a total of $31,461.88, as per statements
rendered May 1, 1939, by your bank. Of course, this.has nothing to do with the past due installments which were settled
between your bank and me with collateral on November 9,
1937. Please receipt and return to me the enclosed statements for my files.
We are making application to the Federal Land Bank
of Baltimore for refinancing the Hiclnnan farms. · Under
pre.sent prices of farm produce, it is impossible for these
farms to net enough to take care of the current
page 70 r installments from year to year, and we wish to
get the farms refinanced at a lower rate of interesl
I am sure that you will cooperate with us in this matter.
With kindest regards, I am
Very sincerely yours,

ELMER W. SOMERS

EWS/w
Enclosures
November 24., 1939 ·
Mr. W. G. Gaither, President
Virginia-Carolina J oiut Stock Land Bank
Elizabeth City, N. C.

bi re: W. H. Hickman, Sr. and Jr., Lomis
Nos. 2232 and 22331h
Dear Mr. Gaither:
I herewith enclose check of Margaret M. Somer·s ror
$1,398.88 to cover the amortization installments due on the
above described loans on November 1, 1939, as per agreement.
The balance due on said loans at this time is $16,666.98 and
$14,339.88, respectively. Please receipt and return the enclosed statements to me for my files.
With kindest regards, I am
Very truly yours,

ELMER W. SOMERS
EWS/w
Enclosures
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EXffiBIT ''L'' FILED WITH PLAINTIFFS' BILL..
Ben. T. Gunter, President
Dr. W. F. Kellam, Vice-President
V,. S. Burton, Cashier

F .ARMERS & MERCHANTS NATION.AL BANK
in Onley

ONLEY, -:VA.
page 71

f

December 21st, 1939..

Mr. Elmer W. Somers, Attorneys
Accomac, Virginia.

Dear Elmer:
In reply to your letter of the 19th, we regret to advise you
that this check was· charged to Mrs. Somers' account on November 28th, 1939, having been sent direct to us by the Virg'inia-Carolina Joint Land Bank with the request that we eertify the check and return to them, which we did.
Yours very truly.,
V S BURTON, Cashie-ir

EXHIBIT ''M 11 FILED WITH PL.AlNTIFFS' BILL.
VIRGINIA-CAROLINA. JOINT STOCK LAND BANK
organized June 11, 1919 under Federal Fann Loan Act

Charter No. 20

W. G. Gaither, President.
W. A. ·worth, General Counsel.
C. F. Garrett, Vice-President & Sec'y.
C. B. Wood, Treasurer & Asst. Sec'y.
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ELIZABE.TH CITY, N. C.
Mr. Elmer W. Somers
Accomac, Virg·inia

Dear Mr. Somers:

Re : Hickman Loans
We are in receipt of your letter of ,November 15 regarding the installments due November 1 on the two Hickman
loans and note that you expect to send check within a few
days. ·
Our directors were in session yesterday and this matter
had to be brought to their attention at that time. They authorized us to wait, if necessary, until Saturday, November
25, in order for you to ge~ this remittance to us
page 72 ~ and we hope you can forward it before that date.
We note that the property has been appraised
by the Federal Land Bank o~ Baltimore and we trust you
will soon have a favorable report.
·with kind regards,
Yours very truly,
W G GAITHER President

November 17, 1939
vVGG:M
EXHIBIT ''N'' FILED WITH PLAINTIFF,S' BILL.
VIRGINIA-CAROLLNA JOIN:T STOCK LAND BANK
organized June. 11, 1919 under Federal Farm Loan Act
Charter No. 20
W. G. Gaither, President.
W. A. ··worth, General Counsel.
C. F. Garrett, Vice-President & Sec'y.
C. B. Wood, Treasurer & Asst . .Sec'y.
ELIZABETH CITY, N. C.
To Our Borrowers :
It once more becomes necessary for us to remind you that

96

Supreme Court of Appeals of Virginia

our bank is in process of liquidation, in accordance with the
dictates of the Congress of the United States.
Ou several occasions, our records indicate. that we have
urged you to file an application with the Federal Land Bank
for the purpose of retiring your indebtedness to us: Since
you have been unsuccessful in your efforts along this line, it
becomes necessary for us in carrying out the liquidation orders, to make an effort ourselves, to transfer your note and
mortgage to other parties, in order to retire the bonds issued
against your loan.
·while it is our hope that we may be able to place your loan
in hands which will be entirely friendly and which
page 73 ~ will show you the same consideration which it has
been our pleasure to extend you in the past, it is
manifestly impossible for us to guarantee this relationship.
Therefore, we are writing this letter to urge you to take such
steps as occur to you at this time as being· proper, to find some
individual or institution, of your own choosing, to take up
your note from us, so that you will be assured of friendly
treatment in the future.
Vv e want to impress upon you that we have no choice in the
matter and that your loan will doubtless be transferred to
other holders in the very near future.
We would appreciate your advising us what plans, if any,
you are able to make relative to retiring or transferring your
loan,
With best wishes,
Cordially yours,
C B WOOD Treasurer.
July 26, 1939
CRW:M

EXHIBIT '' 01 '' FILED WITH PL.AlNTIFFS' BILL.
State of Virginia,
County of Accomack, to-wit:

I, Charles B. Mears, of Keller, Virginia, do make oath and
state that I am Secretary of the National Farm Loan Association, with offices located at Keller, Virgfoia; that on the
9th day of September, 1939, Margaret M. Somers and :BJlmer
W. Somers, her husband, filed an application with our office
to the Federal Land Bank of Baltimore and the Land Bank
Commissioner for refinancing the four '' Hickman Farms''
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located near Wattsville and Horntown, Virginia.
page 74} I further certify that our office made proper investig·ation and inspection of said farms and then
recommended the application for proper loan. I further certify that the said application is still pending before the Fed-_
,eral Land Bank of Baltimore and the Land Bank Commissioner.
CHARLES B.. MEARS

Subscribed and sworn to before me in my County and State
aforesaid this 17th day of February, 1940.

LILLIAN WESSELLS,
Notary Publi~
EXHIBIT "02'' FILED WITH PLAIN'TIFFS~ BILL.
(CUT)

FAR:M: CREDIT .ADJ\UNISTRATION

In reply refer to
1V~SHINGTON, D. C.
February 3, HJ40
Honorable S. 0. Bland
Ifouse -of Representatives
Dear Mr. Bland:
I have your letter of February l with i-efereuce to J\fr. ·
Elmer W. Somers of Accomac, Virginia.
·we are making a further study of this case and I shall get
in touch with you as soon as it is possible to definitely advise
whether or not the Federal Land Bank or Baltimore would
be justified in making a loan to Mr. and 1\tlrs. Somers~
Sincerely,

A.G.BLA.CK

.A.G.BLACK
Acting Governor

98

Supreme Court of Appeals of Virginia

EXHIBIT ''Pl'' FILED WITH PLAINTIFFS' BILL..
State of Virginia,
County of Accomack, tq-wit:
page 75 ~ I, ,v. Hoy Justice, of Horntown, Virginia, do
make oath and state that I am 54 yea1·s of age, a
farmer, and own a larg·e tract of land adjacent to the "Bunting Farm'-' formerly owned by the late William H. Hickman,.
Sr. and now. owned by Margaret M. Somers, which said farm
has been leased by me together with '' Mosquito Point Farm''
now owned by the said Margaret M. Some.rs and formerly
owned by the late William H. Hickman, Sr., and have s~id
farm leased for the year 1940.
•
I do hereby state that I have examined the Notices of Sale
posted by the Southern Loan & Insurance Co., Trustee, datecl
the 15th day of January, 1940, wherein it is stated that all
of the four ''Hickman Farms" will be sold at public auction
for cash on Februa1·y 20,.1940, and wherein it appears tJ1at the
"Bunting Farm" and the "Savage Farm" will be sold together, and the "Mosquito Point Farm'' and the "vVilliam
H. Hickman Homestead Fann'' sold together; the "Bunting
Farm" lies between the "Mosquito Point Farm'' and my
farm, and the ~'Savage Farm" is South of tlie WattsYilleOhincoteague hig·hway, approximately one mile apart, whereas
the."Mosquito Point Farm" and the "William H. Hickman
Homestead Farm" are separated by Mosquito Creek. Any
outside person interested in buying the '' Savag·e Farm''
would not be interested in buying the "Bunting Farm", nor
would any outside person interested in buying the "'Villiam
H. Hickman Homestead Farm'' be interested in buying the
"Mosquito Point Farm''. Therefore, it would be against the
best interest of all parties interested in said lands to permit
said farms to be sold at public auction for cash as adver- tised.
I am well acquainted with all of said farms, and I know
that during the past ten years one-third of the net
· page 76 ~ proceeds from the sale of crops grown on said
farms would not have paid the taxes and $1,000._QO
interest on any deed of trust loan thereon, and that any additional payments would have necessarily come from revenue
not received from said farms.
,v ROY JUSTICE
Subscribed and sworn to before me at Accomac, Virginia,
on this 9th day of February, 1940.
LILLIAN WESSET...LS,
Notary Public.

M. M. Somers, et al., v. y.-C. Joint Stock Land Bank, etc. 9?

EXHIBIT ''P2'' FILED WITH PLAINTIFFS' BILL.
State of Virginia,
County of Accomack, to-wit:

I, George R. Hickman, of vVa ttsville, Virginia, do make
oath and state that I am 36 years of age, a farmer, and have
been living on the "Savage and Justis Farm" late owned by
the late "'William H. Hickman, Sr., and now owned by Margaret M. Somers, and that I ·haye had about one-half of said
farm leased for the past fifteen years, and have same leased
from Margaret M:. Somers and husband for 1940.
I do hereby state that I have examined the Notiecs of Sale
posted by the Southern Loan & Insurance Co., Trustee, dated
the 15th day of January, 1940, wherein it is stated that all
of the four '' Hickman Farms'' will he sold at public auction
for cash on February 20, HJ40, and wherein it appears that
the "Bunting· Farm" and the "Savage Farm" will be sold
together, and the '' Mosquito Point Farm'' and the '' ·wmiam
H. Hickman Homestead Farm'' sold together ; the .'' Bunting·
Farm'' lies between the '' Mosquito Point Farm'' and the
''Roy Justice Farm", and the "Savage Farm'' is South of
the Wattsville-Chincoteague highway, approximately one
mile apart, whereas the '' Mosquito Point Farm''
page 77 ~ and the '' William H. Hickman Homestead Farm''
are separated by Mosquito Creek. Any out~ide person interested in buying the '' Savage Farm'' would not be
interested in buying· the "Bunting Farm", nor would any
outside person interested in buying the ''William· H. Hickman Homestead Farm'' be interested in buying· the '' Mosquito Point Farm''. Therefore, it would be against the best
interest of all parties interested in said lands to permit said
farms to be sold at public auction for cash as advertised.
I am well acquainted with a11 of said farms, and I lmow
that during· the past ten years one-third of the net proceeds
from the sale of crops grown on said farms would not have
paid the taxes and $1,000.00 interest on any deed of trust
loan thereon, a~d that any additional payments would have
necessarily come from revenue not received from said farms.
GEORGE R. HICKMAN
Subscribed and sworn to before me at Accomac., Virghiia,
on this 17th day of February, 1940.
LILLIAN WE.SSELLS
-Notary Public-
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EXHIBIT ''P3'' FILED vVITH PLAINTIFFS' BILL.
State of Virginia,
County of Accomack, to-wit:
I, William H. Hickman, Jr., of Wattsville, Virginia, do
make oath and state that I am 42 years of age, a farmer, and
have been living on the "Savage and Justis Farm" formerly
owned by me and late owned by the late ·wmiam H. Hickman,
Sr., and now owned bv Margaret :M. Somers, and that I have
had about one-half of said farm leased for the past
page 78 ~ fifteen years, and have same leased from l\Iargaret
M. Somers and husband for 1940.
I do hereby state that I have examined the Notice ·of .Sale
posted by the Southern Loan & Insurance Co., Trustee, dated
the 15th day of January, 1940, wherein it is stated that all
of the four "Hickman Farms" will be sold at public auction
for cash on February 20, 1940, and wherein it appears that the
"Bunting Farm" and the "Savage Farm'' will be sold together, and the "Mosquito Point Farm'' and the "William
H. Hickman Homestead Farm'' sold tog·ether; the '' BuntingFarm'' lies between the '' Mosquito Point Fa rm'' and the
"Roy Justice Farm'', and the "Savage Farm" is South of
the Wattsville-Chincoteague highway, approximately one
mile apart, whereas the '' Mosquito Point Farm'' and the
''William H. Hickman Homestead Farm'' are separated by
Mosquito Creek. Any outside person interested in buying
the '' Savage Farm'' would not be interested in buying the
"Bunting Farm", nor would any outside person interested.
in buying the '' William H. Hickman Homestead Farm'' be
interested in buying· the "Mosquito Point Farm". Therefore, it would be against the best interest of all parties interested in said lands to permit said farms to be sold at public auction for cash as advertised.
I am weir acquainted with all of said farms, and I know
that during· the past ten years one-third of the net proceeds
from the sale of crops grown on said farms would not have
paid the taxes and $1,000.00 interest on any deed of trust
loan thereon, and that any additional payments would have
necessarily come from revenue not received from said farms.
WILLI
page 79 ~

H HICKMAN ,TR

Subscribed and swom to before me at Accomac,
Virginia, on this 17th day of February, 1940.

LILLIAN WESSE·LLS
-Notary Public-
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ANS-WER OF VIRGINIA-CAROLL\!"A JOINT STOCK
LAND BANK, DEFENDAJNT, FILED
FEBRUARY 19J 1940..
Virginia;
In the Circuit Court for the County of Accomack.
:Margaret :O:I. SomersJ in her own rightJ and Elmer W.. Somers,
her husband, Complainants.
.

v..

Virginia-Carolina Joint .Stock Land Bank, a Corporation;
Southern Loan and Insurance Company, Trustee (formerly
Southern Trust Company) ; and L. E. Old, Secretary-Treasurer, Southern Loan and Insurance Company,.Defendants..

ANSWER.
The answer of the Virginia-Carolina Joint Stock Land
Bank, a Corporation, to a bill of complaint filed against it,
and others,· by Margaret M. Somers, her husband.
This respondent, reserving to itself the benefit of all just
exceptions to said Bill of complaint, for answer thereto, or
to so much thereof, as it is advised it is material it should answer, answers and says:
(1) That said respondent admits as true the allegations
contained in the first, second, third, fourth, fourth A, and
fifth paragraphs of said bill of complaint, setting forth the
deed of trust from Yv. H. Hickman, Sr., and wife, dated May
1, 1925, to secure your respondent the principal sum of
Twenty-one Thousand Five Hundred Dollars ($21,500.00) ; the
deed of trust from William H. Hickman, and wife, likewise,
dated ]\fay 1, 1925, to secure your respondent the
page 80 ~ sum of Eighteen Thousand Five Hundred Dollars
($18,500.00) ; the deed from '\V. H. Hickman, .Jr.
and wife, to W. H. Hickman, Sr., conveying his equity in the
real estate theretofore conveyed to secure your respondent;
the deed of trust from W. H. Hickman, Sr., and Tabitha Lee
Hickman to Elmer vV. Somers, all of which said deeds being
identified as complainants' "Exhibits A, B, C, and D"; that.
W. H. Hickman, Sr., died November .... , 1929, devising- the
real estate aforesaid to bis widow, Tabitha Lee Hickman;
and the death of the said Tabitha Lee Hiclanan in 1937.
(2) That said respondent admits that an agreement was
entered into by and between the said Elmer W. Somers and
said respondent on November 9, 1937, covering the amount
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in arrears due said respondent under the two deeds of .trust
heretofore mentioned, but denies that said respondent accepted
the collateral set forth and described in the said six.th paragraph of said bill of complafot in full payment and satisfaction of said sums in arrears as aforesaid.
(3) Said respondent avers that the agreement, which was
in writing, speaks. for itself, and plainly shows the agTeement
existing between said Elmer wr. Somers and said respond,..
ent.
·
·
'
(4) That said respondent denies that it extended 1 o:r ag1·eed
to extend the note of Taylor & Baylis, seeured ·by a bill of
sale on certain timberlands in the :State of Maryland, for the
sum of One Thousand Dollars ($1,000.00), and due September 1, 1938, as alleged in the seventh parag-raph of said bill
of complaiut, but admits that said respondent instituted a
suit in the Circuit Court of Somerset County1 Maryland, to
fore close said bill of sale covering the timberlands aforesaid,
the said Taylor & Baylis having failed and refused to pay the
note due August 11 1938, in the sum of One Thoupage 81 ~ sand Dollars ($1,000.00); and, likewise, the note
due Aug11st 1, 1939, fo! the sum of One Thousand
Dollars ($1,000.00) or any portion thereof; and that said
Taylor & Baylis were made parties to the said suit, and the
proooedings were regularly conducted. That said sale took
place on October 3, 1939, and bid in by said respondent for the
sum of Two Thousand Dollars ($2,000.00). All of said proceedings were had under the authority and control of the Circuit Court of Somerset County, Maryland.
( 5) That said respondent admifs that part of the eighth
paragraph of said bill of complaint setting forth that said
respondent started foreclosure proceedings on the "\V. J. West
mortgage in the Circuit Court of Somerset County, Maryland,
the ~aid Elmer "'\V. Somers ~aving defaulted in the payment
of hts note for the sum of Five Thousand Dollars ($5,000.00)
due October 1, 1938, as hereinafter set forth. The said Elmer W. Somers and Margaret l\f. Somers were made parties
to said proceedings, and had actual Imowledge thereof. That
subsequently said .respondent found that it had no title to
the said property, and the said property was sold by T. Lee
Byrd, the real l10Ider of said mortga o·e, as will more fully
appear herein. Except as herein admitted the allegations in
section 8th are denied.
(6) That said respondent admits that it sold, on February
2, 1940, the mortg·age note of w_. J. West for the sum of Three
Thousand Dollars ($3,000.00), and the bond of the Accomac
Hotel, Inc., for Two Thousand Dollars ($2,000.00), and that
it purchased the said bond of vV. J. West for the sum of Five
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Dollars ($5.00), and the said bond of the Accomac Hotel;
Irie. for the sum of Two Thousand Dollars ($2,000.00), all
of which was made in conformity with the agreement of November 9, 1937, and due to the default of the said Elmer vV.
Somers in his said agreement. Except as herein admitted
the allegations in section 9th are denied. Said repage 82 ~ spondent specifically and emphatically denies that
it made any agreement with the said petitioners,
or either of them on May 26, June 7, and June 12, 1939, or on
any of the said dates.
.
(7) It is admitt~d that during the year 1937, Elmer .W.
Somers or Mrs. Margaret l\!I. Somers paid to the VirginiaCarolina Joint Stock Land Bank certain sums to be applied ·
on the Hickman loans and also paid the taxes for the year
1937, for all of which items due credit has been given and
which credits speak for themselyes. It is also admitted that
the said Margaret M~ Somers, or Elmer \V. Somers, paid the
installments due May 1, 1938, November 1, 1938, and May
1, 1939, and that the plaintiffs, or either of them, have paid the
installment due November 1, 1939, and it is expressly ~enied .
that these defendants have in anv manner violated the terms
of the agreement of November 9: 1937; and except as herein
admitted the allegations in section 10th are denied. Said respondent specifically and emphatically denies that it made any
agreement with the said petitioners, or either of them on May
26, June 7, and June 12, 1939, or on any of the said dates.
(8) Respondents admit that foreclosure notices of sale were
posted, as alleged in paragraph 11th on, or about, January
15, 1940, and that said notices speak for themselves.
( 9) In answer to the allegations in the 12th paragraph of
the bill of complaint, respondents alleg·e that the Southern
Trust Company, the Trustee named in the deeds of trust of
]\,fay 1, 1925, is the same as the Southern Loan & Insurance .
Company, the name of said Corporation having been changed
by amendm~nt to charter as will appear from certificate filed
herewith marked "Exhibit One". It is admitted that the
Southern Loan & Insurance Company is a Corporapage 83 ~ tion ~.reated under the Laws of the State of North
Carolina and does not have its principal office or
place of business in Virginia. Except as herein admitted, the
allegations in section 12th a.re denied.
(10) That the manner of sale of said property was fully
set forth in the notices posted in the foreclosure proceedings '
and to which reference is hereby expressly made. Except
as herein admitted the allegations in section 13th are denied,
and it is expressly denied that said sales were for the purpose of enabling the Virginia-Carolina Joint Stock Land Bank
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to take over all of said lands at a sacrifice price and without
regard to any legal rights, if any, that others may have therein.
That said sales were advertised in strict accordance with
the te1•ms and conditions of the deeds of trust under which
said sales were advertised. Except as herein admitted the
allegations in section 13th are denied.
(11) That said respondent, in answer to the fourteenth
paragraph of said bill of complaint, files herewith a statement of the balances due said respondent under the two deeds
of trust of :May 1st, 1925, marked '' Exhibit 2 '', and made a
part of this answer. Said respondent specifically and emphatically denies that it made any agreement with the said
petitioners, or either of them on May 26, June 7, and .June
12, 1939, or on any of the said dates.
(12) It is denied that the Virginia-Carolina Joint Stock
Land Bank accepted the cheque of $1,398.SS upon the terms
and conditions on which it was sent by letter of November
24, 1939, and that said cheque was returned to plaintiffs, and
has never been accepted. It is admitted that said cheque was
certified by the Bank upon which it was drawn. Except as
herein admitted the allegations in section 15th are
page 84 ~ denied.
(13) That plaintiffs were given receipts for all
amounts paid hy them and it is presumed they hold c;ancelled
cheques for all items paid by cheque, and that due and proper
credit was made of each item remitted by plaintiffs. E,xcept
as herein admitted the allegations in parag-raph 16th are denied, and these respondents expressly allege that the plaintiffs know the exact amount due on the indebtedness aforesaid and that no accounting is necessary. Said respondent
specifically and emphatically denies that it made any agreement with the said petitioners, or either of them on May 26,
,June 7, and June 12, 1939, or on any of the said dates.
(14) That said respondent, in answer to the seventeenth
and eighteenth paragraphs of said bill of complaint, admits
that it requested Elmer W. Somers to apply to the Federal
Land Bank for a loan to refinance said respondent's oblig·ations, but alleges that the said Federal Land Bank of Baltimore has consistently refused to entertain the said application, and said respondent has no reason to believe at this time
that the Federal Laud Bank of Baltimore, or any other government agency will make any reasonable loan to the said El' mer W. Somers, or to Margaret l\L Somers.
(15) That said respondent, in answer to the nineteenth
paragraph of said bill of complaint, states that the law of the
State of Virginia protects the rights of any bona fide tenant
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of the said Hickman farms, and that said properties must be
.sold subject to said rights.
( 16) Said respondent, having answered the said bill of complaint, answering further., says:
(17) That 011 or about November 9., 1937, the installments
due on the Hie.Ian.an loans hereinbcfore set out,
page 85 ~ with taxes, were in arrears in excess of Ten Thousand Dollars ($10,000.00). Ehner W. Somers
and/or Marg·aret l\L Somers., desiring to avoid .a foreclosure
of said properties,, entered into an agreement with said respondent whereby said delinquencies were to be taken care of.
The Ten Thousand Dollars ($10,000.00) due your respondent
as aforesaid was evidenced by two notes executed by Elmer
W. Somers for the stun of Five Thousand Dollars ($5.,000.00)
each, payable as shown in agreement of November 9, 1937.
As security for the payment of the two notes of Elmer W.
Somers, as aforesaid, three notes of One ·Thousand Dollars
($1,000.00) each, executed by Taylor & Baylis, dated September 1, 1937, and paya~le One Thousand Dollars ($1,000.00)
each, on August 1, 1938, August 1, 1939, and August 1, 1940,
said notes being secured by a bill of sale on certain timber-.
lands in the State of l\faryland; a Two Thousand Dollars
($2,000.00) note or bond against Accomac Hotel property;
and a note of Three Thousand Dollars ($3,000.00), ·executed
by vV. J. West, and shown in a mortgage from the said Vv.,.,J..
West, covering certain real estate in the State of Maryland.
(18) That the said ·Elmer W. Somers did not pay your said
respondent his bond due October 1, 1938, or any part thereof,
now has he ever paid any part of the Ten Thousand Dollars
($10,000.00) evidenced by bis two notes as aforesaid. That
the said Taylor & Baylis never paid to your respondent their
note for One Thousand Dollars ($1,000.00), due August l,
1938, or any part thereof, nor have they paid to your said
respondent any portion of the principal obligation of Three
Thousand Dollars. That the said "William J. West has not
JJaid to your respondent any portion of the Three Thousand
Dollars ($3,000.00) note said respondent holds
page 86 ~ against him. That upon default in the payment
of the obligations due in 1938, your said respond·
ent waited a reasonable time for a compliance therewith, but
upon the continued failure of the said Elmer Yv. Somers,· and
others, obligated to your said respondent, said respondent
started foreclosure proceedings on the property in Maryland,
owned by W. J. ,Vest, and the timberlands in Maryland, on
the said farm, owned by Taylor & Baylis. That the timberlands of Taylor & Baylis were sold and Two Thousand Dol·
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lars ($2,000.00) was obtained therefor, less cost of sale; that
your said respondent never received from Elmer ,V. Somers
the mortgage of William J. West, although the said Elmer
W. Somers promised to deliver same to said respondent, and
the real estate covered by said mortgage, being in the Stat~
of Maryland, the laws of said State recognizes the holder of
said mortg·age by assignment as the legal holder of said debt;
whereas, in the State of Virginia and North Carolina,. the
holder of a bond is · the legal holder of the debt. Said respondent demanded again the mortgage from the said Elmer
\V. Somers, but was advised by him that same had been lost
or misplaced. A suit was filed in Somerset County,· Maryland, to foreclose said mortgage, and all parties in interest
were made parties thereto, and the cause proceeded to a decree for sale. ·whereupon, T. Lee Byrd proceeded to advertise the said property as assignee of said mortg.ctge, and said
respondentwas advised by the Court and by Georg·e H. Myers,.
its counsel, that the note for the sum of Three Thousand Dollars ($3,000.00)r which said respondent held against W. J.
West,. was of no value-the said T. Lee Byrd being a bona fide
.holder for value of said i:nortgage, and the person properly
holding· the lien on said real estate. Whereupon, said respondent had a conference with the said Elmer Vv. Somers, in an
effort to liquidate, if possible, the differences that
page 87 ~ existed between the said Elmer W. Somers, and
your respondent, and at that time the said Elmer
W. Somers agreed to g·et T. Lee Byrd to transfer said real
estate to said respondent, provided, however, that the said
I~lmer W. Somers was given full credit for his Ten Thousand
Dollars ($10,000.00) oblig-ations, which said respondent refused to do.
(19) That immediately prior to November 9, 1937, the said
Elmer W. Somers for the purpose of inducing the said Virginia-Carolina Joint Stock Land Bank to grant an extension
in the payment of the past due installments on said Hickman
E1arms and thereby prevent an immediate foreclosure, repi'esented to said 'Land Bank that the W. J. West -note ,vas
secured by a mortgage or deed of trust on lands in the State
of Maryland worth at least the sum of Three Thousand Dollars ($3,000.00), and that the said note was worth the sum
of ~rhree Thousand Dollars ($3,000.00). That relying upon
the truth of the statements and representations of the said
Elmer W. Somers, said Land Bank accepted said W .•J. West
note as collateral to the note of said Somers in accordance
with the terms and stipulations as set forth in the agreement
0£ November 9, 1937. That on November 9, 1937, and prior
thereto, the said Elmer W. Somers knew that the mortgage
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or deed of trust originally given to secure the said W. J. West
note had been assigned to someone else and that the said
W. J. West note was worthless, but said vV. J. West as these
defendants are advised and allege; being insolvent. That the
said Somers thereafter submitted to said Land Bank what
purported to be an abstract of title to the lands formerly securing the said W. J. West note, and again represented to
the said Bank that the said note was good. That said representations on the part of said Elmer Vv. Somers were false,
and were known by him to be false at the time of utterance,
were made with the intent to deceive said Land Bank and induce it to enter into the agreement of November
page 88 r 9, 1937, and to accept the notes therein referred·
,
to. That the said Elmer -.w.
. Somers not only procured the execution of said agreement of November 9, 1937,
by fraudulent representations as herein set forth, but bas
not complied with the terms and stipulations of said agreement in that he did, among other things, fail and refuse to
furnish the said Land Bank the said West mortgage or deed of trust as. he. contracted to do.
(20) That the Southern Loan & Insurance Company, formerly Southern Trust Company (name changed by amendment
to charter) has never done business in the State of Virginia,
in the purview of the laws of the State of Virginia, but even
if the said Southern Loan & Ins_urance Company, ( formerly
Southern Trust Company) had: done business in the State of
Virginia by reason of acting as Trustee under the Hickman
deeds of trust, the said William H. Hickman and William H.
Hickman, Jr., in executing the deeds .of trust aforesaid, recognized the rights of said Trustee to said act, and the plaintiffs in this cause, successors in title of the said William H.
Hickman, Sr., and William H. Rickman, Jr., have so recognized said Trustee and have repeatedly dealt with said Southern Loan & Insurance Company, Trustee, and with said Land
Bank pursuant to the deeds of trust aforesaid, and plaintiffs
are, therefore, forever precluded and estopped from questioning the rights and authority of said Trustee to said act, and
which estoppel these defendants ·expressly plead.
(-21) That the plaintiffs in this cause cannot collaterally attach the rig·ht and authority of said Trustee to foreclose ~nder the said Hickman deeds o~ trust. Wherever their right
exists it is to be exercised only by the commonwealth.
(22) Said respondent has never agreed to amend in any
way, shape, or form the agreement of November 9,
page 89 t 1937, and submits that said agTeement is a yardstick covering the rig·bts of all parties hereunder.
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And now, having fully answered the said bill of complaint,
vour respondent prays that said bill of complaint be dismissed
with cost to the complainant.
VIRGINIA-CAR.OLINA JOINT STOCK
LA.i~D BANK, a Corporation,
By H. AMES DRUMl\IOND,
Its Attorney.
State of Virginia,
County of Accomack, To-wit:
I, Nellie C. Drummond, a Notary Public in and for the
county and state aforesaid, do hereby certify that I-I. Ames
Drummond, being :first duly sworn, doth make oath and say
that the facts set forth in the above answer are true and correct to the best of his lmowledge and belief.
Given under my hand this 1st day of April, 1940.
Notary Public.
Note: ''Exhibit 2'' :filed with answer is the same as Exhibit 16 on page 187 of this transcript.
And at another day, to-wit:
Virginia:
Circuit Court of the County of Accomack, on :Monday, the
19th day of February, in the year of our Lord, Nineteen Hundred and Forty.
Margaret M. Somers, in her own right, and Elmer W. Somers,
her husband, Pltffs.,
against
Virginia-Carolina Joint Stoc-k Land Bank, a corporation;
Southern Loan and Insurance Company, Trustee (formerly
Southern Trust Company; and L. E. Old, Secretary-Treasurer, Southern Loan and Insurance Company, Defts.
IN CHANCER,Y.
page 90
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This cause came on this day to be beard upon
the Complainants' Bill and Exhibits '' A, B, C, D,
Dl, E, F, G, H, I, Jl, J2, K, L, M, :N, 01, 02, Pl, P2, and
P3", filed therewith, npon the Answer of Virginia-Carolina
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Joint Stock Land Bank:, a col'poration and Exhibit "1" filed
with said .Answer, and was argued by counsel.
In consideration whereof., the Court doth adjudge, order
and decree:
First: That the above Bill and the exhibits :filed therewith, and the above Answer and the Exhibit :filed therewith,
be, and the same hereby are, filed.
Second: That the Virginia-Carolina Joint Stock Land
Bank, a corporation, Soutliern Loan and Insurance Company,
Trustee (formerly Southei:n Trust Company), and L. E. Old,
Secretary-Treasurer of Southern Loan and Insurance Company, their agents, employees and representatives., be, and the
same hereby are, enjoined from selling or offering for sale
the real estate described in the Complainants' Bill.
.
Third: That this injunction, unless sooner enlarg·ed or dissolvec]., be in full force and effect until the 1st day of April,
1940, that being the first day of the April Term of this Court
The Court doth further adjudge, order and ·decree that
before this injunction shall become effective, the said !far,..
garet M. Somers and Elmer W. Somers, or someone in their
behalf, shall give before this Court, or rts Clerk, a bond in
the principal sum of $500.00, with surety thereto to be a.p".'
proved by said Court or Clerk, said bond to be conditioned
according to law.
The Court reserves., etc.
page 91 } Virginia!
In the Circuit Court for the County of Accomack.
:Margaret l\L Somers, in her own right, and Elmer W. Somers,
her husband, Complainants,

v.

Virginia-Carolina Joint Stock Land Bank, a corporation, et
als., Defendants.
The deposition, of Elmer W. Somers, taken before Ben T.
Gunter, Jr., Commissioner in Chancery for the Circuit Court
of Accomack County, Virginia, on March 21st, 1940.
Present: J. Brooks Mapp and Ernest Ruediger, Esqs., Attorneys for the Complainants ; and VV. A. Worth and H. Ames
Drummond, Esqs., Attorneys for the Defendant.
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ELMER W. SOMERS',
the Complainant, being first duly sw'orn, testified as follows:
Q. Please state your name, age, occupation and place of
residence.
A. Elmer W. Somers, over twenty-one, Accomac, Virginia,
Attorney at law, and farmer.
Q. You are one of the complainants in the Chancery suit
now pending in the Circuit Court of Accomack County under
the style of Margaret M. Somers,. in her own right, and Elmer W. Somers, her husband, Complainants, 'l'.
page 92 ~ Virginia-Carolina Joint Stock Land Bank, et als.,
Defendants, are you noU
A.·I am ..
Q. ·who is l\forg-aret :M:. Somers?
A. My wife.
Q. And how long· have yon been connected in a financial
way with what we ref er to as the Hickman Farm or Farms

situate at the foot of the Chincoteague- road, in Accomack
County, Virginia f
A. Since the spring of 1925.
Q. About when, if you recall, did William H. Hickman,
Sr., die?
A. November, 1929.
Q. }Vhat had been your connection, state briefly, with these
farms prior to November 9, 1937?
·
.A. I refinanced l\fr. Hickman on the four farms in May,
1925,. by securi~ from the Virginia-Carolina Joint Stock
Land Bank, of ~lizabeth City, N. C., two loans, one to William H. Hickman, elr., on the Savage and Justice farm, and
the Bunting Farm, and one to William H. Hickman, Sr., on
the h<;>me place and Mosquito Point Farm. It was necessary
to divide the loan, because some rule or regulation I was advised the land bank had about the size of the loan to one
individual. :M:r. W. H. Hickman, Sr., and wife simply conveyed to ·wmiam H. Hickman, Jr., two farms and William
H. Hickman, Jr., and wife reconveyed them back to William
H. Hickman, Sr., subject to the deeds of trust. ]\fr. Hickman
carried the farms on until the time of his death, but in the
fall of 1928, that was a bad year, I loaned him $6,000 with
which to take care of the amortization fall payment to the
Land Bank, bis taxes due that year, and some curpage 93 ~ rent bills. In 1929 he paid that back. He died in
the fall of 19·29 leaving me as E.xecutor of his estate and got a promise from me not to sell his ,yife out,. but
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try to help her out and carry the farms on, which I did beginning- 1930.
Q. 'f he Bill filed in behalf of your wife and yourself in this
cause alleges that Mr. Hickman, Sr., and his wife- on May 1,
1925, gave a deed of trust to the Southern Trust Company,
Trustee, securing- Virginia-Carolina Joint Stock Land Bank,
a Corporation, w:hich is one of the respondents in this suit,
a bond in the principal sum of $21,500.00, and that on the
same date . William H. Hickman, Jr., and his wife executed a
deed of trust to the ·same Trustee securing- the same beneficiary a bond in the principal sum of $18,500.00. That is cor'
rect, is it not?
.A. That is correct as shown by the records in the Clerk's
Office.
Q. Your Bill further alleg·es that later in the same month
that is on May 28, 1925, William H. Hickman, Sr., and wife
gave a deed of trust to you as Trustee securing the Peoples
·Bank of Bloxom a bond in the principal sum of $10,000.00. Is
that correct?
.
.
A. Not one bond, but there was one bond for $5,000, two
for $1,000 each and two for $1,500.00 each, a total of $10,000.00.
·
Mr. Drummond: Mr. Mapp, what is the object of this, except in getting the line of title to Mr. and Mrs. Somers of
those liens f
Mr. Mapp: The object is, Mr. Drmnmond, to show Mr.
Somers' reason for purchasing- the equity in this farm at the
time Mrs. Somers did purchase same for $600.00. I want
to show his interest in it. That is wasn't only
page 94 ~ $600.00, but a great deal more.

Q. Mr. Somers, did you yourself prior to November 9, ]937,
make any advances in behalf of ·wmiam H. Hickman, Sr.,
or J"r ., to the Virginia-Caro Jina. Joint Stock Land Bank by way
of payments on the two bonds held by said Bank of $21 ,500.00 and $18,500.00 respectively?
]\fr. Drummond: Defendant objects to the question as fr..
relevant and immaterial to this issue, and upon the further
ground that in his Bill there is no allegation that he is entitled
to any remuneration of repayment for the said items from
the Virginia-Carolina Joint Stock Land Bank.

A. From January 1, 1930, until the fall of 1937 all the pay-
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Elnier W. Somers.
men ts which were made to the Virg·inia-Carolina Joint Stock
Land Bank were made either directly by me or from· me
th1~ough Mrs. Hickman to them.
Q. What did you say was the aggregate of those payments
made by you to the Virginia-Carolina Joint Stock Land Bank
· . prior to November, 1937?
Mr. Drummond: Same objection as above stated.
A. Approximately $12,000.00.

M:r. Drummond: And for the further reason that the contract existing by and between the defendant and the plaintiff dated November 7, 1937, provided that the sa.id plaintiff did not participate in any of the proceeds arising from
the sale of said land until the indebtedness of the said Defendant had been paid in full.
~

Note: It is further stipulated by and between
counsel that opjections are made and motions to
strike out answers to all of the questions and answers heretofore and hereafter asked the witness on this line of investigation. And for any further grounds that may be assigned
at the trial of this cause.
page 95

Q. :i\fr. Somers, in addition to yourself paying the Virginia-Carolina Joint Stock Land Bank approximately $12,000
between 1930 and 1937, did you or did you not during tl1e same
period pay any taxes on the land covered by the deeds of trust
securing the Virginia-Carolina Joint Stock Land Bankf If
so approximately the ag·gregate amount of the taxes paid by
you?
.A.. I paid four years taxes, which amounted to around
$2,500.
Q. If I understand your evidence corr.ectly, therefore, between 1930 and November 9, 1937, you yourself paid out of
your own money, including amortization payments to thP.
Virginia-Carolina Joint Stock Land Bank and taxes on th(l
land securing said Bank, approximately $14,500.00. Is that
correct!
A. Yes, sir, correct.
Q. You have referred to the death of William H. Hickman.,
Sr., as having taken place during 1929.
A. November of that year.
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Elm,er W. So~ners.
Q. Mr. Hiclanan, Sr.., at the time of his death owned all of
these farms, did he not 1
A. Owned the equity in all of them,, yes, sir.
Q. He died testate?
_
. A. He devised all of his property, real and perpage 96} sonal, to l\1rs. Tabitha I.. ee Hickman.
Q. Who was the Executor f
A. I was..
·
Q. I unde1·stood you to say you promised him prior to his
death you would do everything you could to keep his widow
from being sold off f
A. I did, and I did it.
Q. Following his deat:ti did you manage the farms from that
fall up to :November 9, 1937? ·
A. I didn't manage the farms. I financed the farms in
1930, 1931 and 1932. Mrs. Hiclnnan lived there and her son
George carried the farm on in 1930 and 19'31 and Quinn in
1932.

Q. Have you at the request of your -0ounsel prepared a
statement showing your profits and losses in connection with
farming operations for the years 1930 to 1937, both inclusive¥
A. I have, and given you a copy.
Mr. Drummond: The same objection applies to all of this.

Q. According to this statement your agg-regate profits for
the years in which a profit was made amounted to $13,641.51.
A. That was the total gross profits for those years on all
tl1ose farms.
Q. And your total gross loss for the years in which there
were losses rather than profits were $7,369.94, leaving a net
profit for those years on the farming operations of $6,271.57.
A. That is correct to a penny.
Q. Apart from this profit during those years on farming
operations, have you ever received any eredit on the $14,500.00 tlrnt you paid out by way of amortization
page 9T} payments and taxes during the same years 1
A. Not a penny.
Q. To sum up your evidence .as to transactions prior to
November 9, 1937, Mr. Somers, 1t would seem that your net
loss prior to November 9, 1937, was $8,229.00.
A. That i~ correct. But in addition to that I paid to Mr.
Ames Drummond for Swift & Company a little over $7,000
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on a fertilizer bill due by :Mr. Hickman, which I guaranteed,.
rather than have the farms sold when Mr. Hickman died.
Q. The ·Swift & Company bill, however, would not have
been a prior lien to the Virginia-Carolina Joint Stock Lancl
Bank?
•
A. Oh, no. .AJ3 a matter of fact, it was the last thing up.
Q. And as far as the Vhginia-Garolina Joint Stock Land
Bank is concerned during the period from 1930 to 1937 they
received from you by way of cash -and taxes approximately
$14,500.001
A. That is correct.
Q. If the Hickman farms are sold have you any other security in the world or any way to 1~ecoup any part of this net
loss of $81229'.00!
A. None whatsoever.
Q. Or any way to recoup any of your $7,000 lost by way of
the amount paid to Mr.. H. Ames Drummond by you for Swift
& Company?
.A~ None whatsoever, and in addition to that we have taken
over quite a nmnbe1· of the second and third deed o:f trust
bonds.
Mr. Mapp: We offer. as Piaintiff 1s E,xhibit 1 with this witness statement referred to showing losses and . profits for
various years beginning in 1930 and ending in 1937.
page 98 ~ Mr. Drummond: We object to Exhibit 1 for the
Plaintiff upon the grounds previously stated. _
Note: Plaintiff's Exhibit 1 reads as follows:
Year

1930
1931
1932

Loss
$3,075.84

1,307.70

1933
1934

1935
1936
1937

Profit
$2,800.00

2,273.35
2,310.20
77.68
8,490.48

676.20
$7,369.94

$13,641.51

Q. Dm;ing that period, that is from 1930 to 1937, when you
'\ver~ making· these payments to the Virginia-Carolina Joint
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Stock Land Bank did you or your wife have any title or financial interest in this farm?
A: Only she held some second lien bonds and held the
property subject to the Land Bank mortgage, and this $10,000 deed of trust bond.
Q. Who held the legal ti tie to it during that time f
A. The legal title was held by the Trustee and the Virginia Carolina Joint Stock Land Bank deeds of trust.
Q. And the equitable title was in whom?
A. In Margaret M. Somers from, the fall of
page 99 ~ 1933.
·
Q. Mr. Somers, your Bill alleges that on October
27, 1939, you as Trustee in the deed of trust above referred
to from William H. Hickman, Sr., and wife, securing the
Peoples. Bank of Bloxom a $10,000 bond, sold subject to the
two deeds of trust of the Virginia-Carolina Joint Stock Land
Bank, all of these Hickman Farms and the equity in all of
same was purchased by :Mrs. Margaret M. Somers, your wife, '
at the price of $600.00. Is that correct?
A. That is correct.
Q. Now, 1\fr. Somers, coming to the date that has already
been referred to of November 9, 1937, I am going to ask you
to state briefly what negotiations, if any, you either .in behalf of yourself or on behalf of your wife, had with the Virgfoia-Carolina Joint Stock Land Bank prior to any agreement that had been entered into on the date of November n.
1937.
.
Mr. Worth: Vve object to that upon the ground that all
negotiations prior to the execution of a written agreement
are merged in said written agreement and are .not admissible.

A.. Prior to that, in the first of the year 1937, I agreed to
pay them $250.00 a month, for they were hoping to get the
farms refinanced through the Federal Land Bank at a lower
rate of interest, and naturally a considerable less amount of
amortization payments. I paid them $2,400.00 that year althoug·h I actually lost in farming operations sever~l hundred
dollars. In October, 1937, I then gave to l\fr. Gaither, who
was President of the Virginia-Carolina Joint Stock Land
Bank, and after some negotiations we entered an agreement
dated November 9, 1937, which, of course, speaks for itself.
Q. A the time of this agr.eement of November
page 100 ~ 9, 1937, do you know how much W. H. Hickman,
Sr., was in arrears by way of amortization pay-
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Elmer 1'V. Som,ers.
ments and taxes to the Virginia-Carolina Joint Stock Land
Bank?
A. Mr. Gaither told me and showed me a statement which
Mr. C. B. Wood, Secretary and Treasurer, made showing the
amount was actually about. $12,000.
Q. You have just testified that your agreement on Novembe1· 9, 1937, was !'educed to writing.
A. That is correct.
Q. I hand you Exhibit E, filed with your Bill, and call your
especial attention to what purports to be a carbon copy, or
duplicate original of a letter from you to the Virginia-Carolina Joint Stock Land Bank, Elizabeth City, N. C., and ask
you if this purported copy, or rather the original thereof constituted the. agreement just referred to by you 1
A.. The letter dated November 9., 1937, ad¢lressed to the
Virginia-Carolina Joint Stock Land Bank, Elizabeth City,
N. C., not signed, and c.onsisting of two pages, is the duplicate original of the offer made by me and, in fact, dictated
and written at the office of W. G. Gaither, Elizabeth City,
N. C., on November 9, 1937.
Q. ·what connection, if any, did Mr. vV. G. Gaither at that
time have with the respondent, the Virgfoia-Carolina Joint
Stock Land Bank 1
A. He was President of said Bank then and President ~t
this time.
Q. Was the original of that letter signed by you?
A. It was and given to Mr. Gaither in person.
Mr. Mapp: vVe offer said duplicate original as
Exhibit E and in order to have no question about
same we offer as Exhibits with the Plaintiff's evidence all of the Exhibits filed with his Bill, lettered as same
are lettered on the original Exhibits.

page 101
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Q. Mr. Somers, I hand you again Exhibit E, which consists
of the duplicate original copy of your letter of November 9,
1937, and of purported copy of a telegram to you fro_m l\fr.
W. G. Faither, dated December 6, 1937, and purported. original
of a letter to you from Mr. Gaither dated December 7, 1987,.
and I will ask you to please state whether or not following
your letter of November Hth you did or did not receive the
original of the telegram of December 6, 1937, and the letter
from Mr. Gaither of December 7, 1937?
A. The telegram of December 6, 1937, was received by me,
and. also the letter of December 7, 1937, signed vV. G. Gaither,

e>
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President, was likewise received by me and filed away by the
stenographer in my office.
Q. I notice in your letter of November H., 1937, to the Defend.ant Bauk that you state in part that you1· two $5.,000
notes when paid are to he in full settlement and satisfaction
of all installments of principal and interest up to January l,
1937, and all taxes up to January 1, 1937. Was any change
made in this part of the contract after .November 9., 1937~ and
if so at whose request f
A. Sometime around the first of December., I don't recall
the exact date, but pursuant to that agreement after I was
notified by .Mr. Gaither that would go through, I went to W.
P. Godwin, Deputy Treasurer., to pay the 1937 taxes, whicl1
had to he paid by December 5th of that year to save penalty..
I was notified by Mr. Godwin there was some
page 102 ~ prior unpaid taxes due, although I had been advised by Mr. Faither that all of the prior taxes
due in 1936 had been paid by the Bank some three or four
years. I notified Mr. Gaither of the contention of Mr. God_:
win and he wouldn't accept the 19,37 taxes until those prior
taxes had been paid. Mr . .Sawyer, who was connected with
the Bank, came over here and went up to Mr. Godwin's and
found that was true and then told me that kind of left them
in a jam with the Federal Lana Bank and that if I would give
them a. note for it that would keep them from putting it 011
the books and charging it off. I told him very frankly that
wasn't my agreement. If I gave just a. plain note I didn't
know wl1ether I could pay it. He said it would save them a
lot of embarrassment and give them a chance to change their
records. I said to help you out I will give the note, but I
-can't ever pay it and be said you will not be called on to pay
it. I did give them a $1,500.00 plain note.
Q. What connection, if any, did this Mr. Sawyer have
with the Bank!
A. At that tirrie he was their Agent for that particular
purpose and he was the Appraiser. He was the man appraised
the property orig·inallv when the loans wer(l made. I never
lieard any more about ·that $1,500.00 note until the last month
or two.
Q. Is that the $1,500.00 note referred to in other correspondence, to which attention will be called presently, from
the Virginia-Carolina Joint Stock Land Bank as the note of
yours for $1,527.84?
A. That is it.
Q. Do you mean to tell the Court, Mr. Somers, that in spite

i is
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of ·the faet that you realiz~d that you were in no way liable
for any taxes prior to January 1, 1937, that at
page 103 ~ the request of the defendant in this case and in.
order to save them any embarrassment you gave
your note f qr $1,500.00 ¥
•
A. That is correct. I thought they would stick by what they
agTeed to and I was willing to aooommoda te them to that
extent..
Q. This letter of ,November 9, 1937, provided that in addition to· the two $5,000 bonds secured by 'collateral which you
put up that you -were to pay 1937 taxes on these Hickman
farms. Did you do that!
A. I did.. $582.15 ..
Ur. Drummond: The defendant objects to this question
upon the ground that the letter 1~cferred to by 1\fr. Somers
and the telegram and acceptance by the respondent constituted a contract and the telegram specifically mentions tl1e
amount of taxes to be paid by Mr. Somers in the sum of
$1,527.00.
Note: It is agreed that objections may be entered to all
prior questions and motion to strike all prior answers to the
same as if the same had been made at the time the questions
were asked and answers given, said objection applying to the
alleged ~onversation had with Mr. Sawyer.

Q. :\fr. Somers, in line with the objection counsel for the
.respondents has just made, is it or its it not a fact that while
you had no written acknowledgement of your letter of November 9, 1937, prior to the telegTam of December 6, 1937,
that said letter of November 9, 1937, was written in the office of l\fr. Haither, President of this Company, and that he
agreed to the terms stated in said letter at that time!
Mr. Worth:

pag·e 104 ~

Objection.

A. As a matter of fact Mr. l\fapp,. I wrote a
letter and forwarded it to Mr. Gaither outlining
what I was willing· to do. Later he had me go to Elizabeth
City to- confer with, as I recall I believe I talked wit.h · Mr.
Worth the same day I was down there,-and he wanted some
changes in the letter and I suggested lie dictate the letter he
wanted me to sig'll and I would make any suggestions I wanted
and that letter was dictated by :Mr. Gaither, transcribed at his

· M. M. Somers,
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office and signed by me at his office. That was what Mr.
Gaither said he would recommend the Board to do and I get
the propert.y ready to live in, which I did immediately thereafter.
l\Ir. Worth: Motion to strike out answer on the grounds
previously stated.

Q. Did or did not Mr. Gaither assure you at that time that
it would be all right for you to act on this letter of November
9, 1937'
Mr. Worth: Objection on same grounds.
A. That is exactly what he told me, to g·o ahead and it
would be 0. K. Upon the strength of his statement I had
the property put in shape to move in.
Q. Acting on what Mr. Gaither told you did you or not between November 9, 1937, and prior to receipt of a telegram
of December 6, 1937, proceed to get the property ready to live
in, and so forth?

l\Ir. Worth:
immaterial.

Objection.

No allegation to that effect, and

A. Spent about a thousand dollars having it papered and
painted inside and wired for lighting and light poles and
heavy wiring put up to the honse.
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Mr. Worth: Motion to strike out.

Q. In your letter of November 9, 1937, you state that your
two notes of $5,000 each had certain collateral attached to
them. What was the collatera] referred to in said letter1 •
l\fr. Worth: Object. Contract Rpeaks for itself.
Mr. Mapp: If you will show me in there what the collateral
is. I don't see it in there.
Mr. Worth: Same objection. Papers speak for themse]ves
and refer to the notes.
A. Taylor and Bayliss timber deed on 123 and a fraction
acres of timber $3,000, which timber had been appraised in
the winter of 1937, January or February, by the Land Bank's
Mr.,. Sawyer,-
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Q. First, if you will pardon me. State what the collateral
was.
A. Taylor & Bayliss timber deed of September, 1937, for
$3,000; that was on 123 acres of timber on a farm near vVcstover, Maryland; The Accomac Hotel deed of trust bond
$2,000; William J. vVest mortgage $3,000.
Q. Mr. Somers, you say the Taylor & Bayliss timber deed
was on how many acres·?
A. 123 and a fraction acres, actual survey.
Q. Was it on any land besides the standing timber f

Mr. Worth:

A.
Q.
A.
Q.

Same objection.

No, just the timber.
Was it a first lien on that standing timber?
An actual Bill of Sale for it.
·what was that standing timber at that time ,Yorth 1

page 106

~

Mr. ·worth:

Objection as immaterial.

A. $3,000. That was the price they ag-reed to pay for it.
Q. ·what, if you know, has the Virginia-Carolina Joint
Stock Land Bank done with this timber deed'?
A. They foreclosed on it and took it over at $2,000 on October 3, 1939.
Mr. VIorth:

Objection.

Q. "'\Vhat has been done, if you know, with the $2,000 Accomac Hotel bond Y
A. They bought that themselves for $2,000.
Q. Was that bond worth $2,000 on NoYember 9, 193H

' Mr. Worth:

Objection.

A. Yes, sir.
Mr. Worth : Motion to strike out answer.
'

Q. Has it been continually worth that up to and including
the present time 1

Mr. Worth :
A. Yes.

Objection.
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Mr. Worth:

Same motion.

Q. What land was embraced in what you have referred to as
the "'\V. J. West mortgag·e securing $~0001
A. Approximately 145 acres cleared land with the buildings thereon, 30 acres timber and 123 acres of woods laud
subject to the Taylor & Bayliss timber deed.
Q. ·what was this W. J .. West mortgage worth on November 9, 1937?
·

Mr.. ·worth!

Objection.

A. At· least $4,000.

page 107 }

Mr. Worth: Same motion.

Q. What, if you know, has this Bank done with this mortgage since November 9, 19377

Mr. Worth: Objection.

A. In the fall of 1938 I received a letter from Mr. W ortl1
stating that they wanted to foreclose on the mortgage. I
hand you here the letter dated December 31, 1938, from vV. A.
Worth, General Counsel, addressed to me showing same. ·
Mr. Worth: Motion to strike out answer.
Q. Mr_. Somers, in order to possible expedite matters. If
there is any other correspondence pending on this that you
want to introduce I would suggest that you hand me all
of same bearing upon this point .
A. Hand me that letter. Dated December 21st instead of
31st. That is the first letter.
Mr. Mapp: We offer this letter in evidence dated December
20, 1938, and ask that same be filed as Plaintiff's Exhibit 2,
which is as follows:
''Dec~mber 20th, 1938.
Mr. Elmer W. Somers,
Accomac, Virginia.
Dear Mr. Somers:If I remember correctly you told us sometime ago that you
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wanted to make disposition of the Maryland property which
is conveyed by deed of trust held by the Land Bank. A private
sale seems to be hard to make and the Bank is desirous of foreclosing under the paper which they hold. We felt sure it
would be all right for us to go ahead and post the notices,
but wanted to write you before doing so.
Won't you please let us hear from you by early mail Y
With best wishes of the Season, I am
page 108 ~

Yours very truly,

W.A. WORTH..
WAW/MMH. 1 '
Q. Did yon reply to that letter, Mr. Somers Y
A. I replied to that under date of December 26th.
Q. Have yoµ a copy of your reply1
A. I hand you here my reply thereto.
Q.. Was the original of that reply mailed to Mr. Worth,
General Counsel for the Defendant Bank Y
A. Yes, sir, and received by him as shown by his reply to
me under date of December 31, 1938, the original of which I
·hand yon.
_Mr. Mapp: vVe offer the above duplicate original of December 26 1 1938, and ask that same be filed as Plaintiff's
Exhibit 31 which is as folows:
'' December 26, 1938

W . .A.. Worth, Esquire
Carolina Bank Building
Elizabeth City, N. C.
Re: Bale of Maryland Far'1nr-W. J. West, Owner
Dear Mr. Worth:
Your favor of the 20th instant just received and contents
noted.
I believe that you will find that I am named as attorney
in the W. J. vV est mortgage on the Maryland farm. The refore, as I previously advised you, Mr. West is willing to sell
the farm at this time provided he is guaranteed that it will
bring $3,000 plus interest from date of mortgage. Otherwise,
he does not wish to have it sold as it would mean a great
sacrifice of the property.
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A sale of the property can be had by the attorney named
in the mortgage advertising same under the terms of the
Statute Laws of the State of Maryland, and if the conditions
named above are satisfactory to you bank, I will get in touch
with Mr. West so that the sale of said property can be had
as soon as possible.
Of course, you understand that where no attorpage 109 ~ ney is named in a mortgage to make sale of the
property in question, it is necessary, under the
Maryland law, to begin foreclosure proceedings in chancery,
and that takes several months to dispose of the property.
Awaiting your reply and with kindest personal regards
and with best Christmas wishes, I am
Very sincerely yours,
ELMER W. SOMERS
EWS/w."

Mr. Mapp: We offer letter of December 31, 1938, and ask
· that same be filed as Plaintiff's Exhibit 4, which reads as
follows:
'' December 31st., 1938.
Mr. Elmer W. Somers,
Accomac, Virginia.
Dear Mr. Somers :your letter of the 26th. was duly received, and I have taken
up with the Land Bank the question of the West security.
The Bank advises me that it would not guarantee the property to bring $3,000.00, or any other sum. They are, however, insisting that the mortgage be foreclosed as early as
possible. It could of course be foreclosed in your name at
the saving of a considerable expense, hut if you do not care
to do this, the Bank will of course have to institute proceedings to the end that a. Commissioner may be appointed and the
property sold.
With best wishes for the New Year, I am
Yours very truly,
...

WAW /l\fMH.''

~

•.
'·

W .. A. WORTH
General Counsel.
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Q. Did you reply to that letter, and if so on what date f
A. I replied to that under date of January 2, 1939, and
hand you here my office .copy of same.
page 110 ~ Q. Mr. Somers, was. the original of this copy
of January 2, 1939, mailed to Mr. Worth f
A. Yes, sir.
Mr. Mapp: vVe offer said copy as Plaintiff's Exhibit 5,
which reads as follows :
'' J anua.ry 2, 1939.
W. A. vVorth, Esquire,
Elizabeth City, N. C.

Re: Maryland Fann-TV. J. West, Owner.
Dear Mr. vVorth:
Your favor of December 31st received and contents noted.
As I previously advised you, I will act in accordance with
the instructions of your bank with reference to making sale
of the Maryland farm owned by :Mr. ""\Vest. However, I am
sure that your bank does not wish to sacrifice this property.
It is certainly worth more than $3,000.00 and ought to bring
that amount, but land values are very low on the Eastern
Shore of Virginia and Maryland at this time.
As you know, when we affeered a settlement on the Hickman
farms about one year ago, I advised you at that time that Mrs.
Somers was opposed to giving any collateral to your bank
on Mr. Hickman's debts as we were in no way responsible
for same. However, she finally agreed to my request and consequently collateral worth $8,000 was given your bank for
the past due installments on the Hickman farms, and I agreed
to keep up the current installments and taxes on said lands.
While we had no writings to the effect, it was generally understood between us that when the collateral was paid off,
that would wipe off all of the past due instal1ments; and
frankly, there will be no way in the world, as I see it now,
to pay one penny on the past due installments except the
amount received froJ.11. the collateral put up. I really wish
that we had dropped out of the picture a. year ago and not
assumed that burden which is indeed a heavy one.
-"\Ve have paid this year's installment and taxes although
the farms have netted us less than a half of that amount.
I am wondering if it would be possible at this time to get the
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Federal Land Bank to refinance the farms and thereby secure
the advantage of the low rate of interest. What do you think?
Please advise me as to your further wishes with reference
to the l\faryland farm.
With kindest regards., I am
Very truly yours,
ELMER W. SOMERS.. n

Q. Did you receive any reply to said letter of
January 2, 1939 Y
A. None whatsoever. The next thing I learned was they
had filed a Chancery Suit through Mr. George H. Myers, at
Princess Anne, Maryland, to foreclose on that mortgage.
Q. Do you know what was done in that suit, or the present
status of that mortgage f
A. In 1937 I lost money farming. I put the mortgage up,
or Mrs. Somers did, to Mr. Lee Byrd for fertilizer purchased
that year, but when I made the deal with the Virginia-Carolina
Joint Stock Land Bank in November 9, 1937, .I reached. a.u
agreement with Mr. Byrd that any time I gave him proper
collateral agreed on between us he would release this mortgage to the Virginia-Carolina Joint Stock Land Bank, and
that fa why I could and dicl write them in December, 1938,
that as I was attorney in the mortgage I could and would foreclose for them any time they said so, but I asked them not
sacrifice tl1e farm.
page 111 }

Mr. Worth: Motion to strike out, especially as to any conversation with Mr. Byrd.

Q. Do you still stand ready and willing and in a position to
deliver said mortgage to the Defendant Bank upon compliance
by said Bank of its contract with you?
Mr. vVorth:

Objection.

Q. Yes, sir, and they have a letter given them by Mr.. Byrd
to that effect.
Mr. Worth: Motion to strike out answer.

Q. Had you so notified Defendant Bank prior to the institution of this injunction suit?
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~

}Y ..

I
l

Somers ..

Mr. Worth: Objection.

A. Yes, sir., notified Mr. Worth and Mr. Gaither in person
at Mr. Ames Drummond's office in Accomac, Virginia,. sometime before last Christmas, or some two 01· three months ago ..

Mr. Worth: Motion to strike ont answer.

Q. I hand you here a letter dated February 12,. 1940, from
T. Lee Byrd to Ernest Ruediger, your attorney, filed with your
Bill as Exhibit G, and ask you if this is the T. Lee Byrd who
holds said mortgage Y
Mr.

.

,v

orth: Objection as immaterial..

A,. It is and that is bis signature ..
Mr. Worth~ Motion to strike out answer.

Q. Said letter h~s already been filed as Exhibit G. It is
not necessary to refile same. What is that mortgage, when and
if delivered by Mr. Byrd, worth!
Mr. Worth: Objection ..

.A.. $3,000 as of November 9, 1937.
t'f!i . : :

.

Mr! Worth: Motion to strike o~t answer:

Q. In your letter of November 9, 1937, already several times
referred to, you stated that you had already paid $2,000 on
installments due by the Hickmans to the Defendaut Bank
for the year 1937. Was that a correct statement? Had you
done itf
A. That is correct.
Q. You further stated in said letter you agreed to pay
an additional $1,000 by January 1, 1938?
A. I paid $400.00 of it, but wasn't in a position to pay the
other $600..00 and have not been able since that time to pay
the additional $600.00, but expect to carry that
page 113 ~ agreement through.
Mr. Drummond:
out that answer.

Defendant objects and moves to strike
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Q. You have already stated, Mr. Somers, that you did pay,
as agreed to in said letter, 1937 taxes?
A. I did.
~
.
Q. Was that correct?
A. Yes, sir.
Mr. Drummond: Same motion to strike out.

Q. Please state where you were living at the time this contract of November 9, 1937, was entered into Y
A. Parksley, Virginia, and had been living there since July
30th.
Q. Did you shortly after making this contract move from
Parksley? Is so to what plaee did you ruove!
. Mr. Worth: Objection.
A. Moved from Parksley, Virginia, to the main W. H. Hickman farm where he died in 1929.
Mr. Worth: Motion to strike out.
A. And have been living there since that time.
Q. How many are in your family?

Mr. Worth: Objection.
A. My wife and two children and myself.

Mr. Worth: Motion to strike out answer.

Q. What a.ges are your children?
A. I have one girl ten in October and another girl five next
month.
page 114

~

Mr. Worth:

Motion to strike out answer.

Q. How far is Parksley, ,Virginia, from the County seat
where you practice law!
Mr. Worth: Objection.
A. By Greenbush about :five miles and by Almshouse about
six and a half miles.
·

128

Supreme Court of Appeals of Virginia

Elmer TT'. S01ncrs.
Mr. Worth: Motion to strike out.

Q. How far is the Hickman Farm from Accomac, where
your office is ?
Mr. Worth: Objection.
A. Twenty-five miles.
Mr. Worth: Motion to strike out.

Q. W oulcl you under any circumstances have moved to the
Hickman Farm except for your contract and understanding
of November 9, 1937?
Mr. Worth: Objection.
A. I would not.
Mr. Worth: Motion to strike out.

Q. Do you happen to remember the exact date you moved
to this farm?
A. Around the last of November, 1937, I don't remember
the exact date.
Q. Are you certain it was in November, 193H
A. Yes, my best recollection is it was just before the December Term of Court started.
Q. In other words, Mr. Somers, you are positive it was
before you received this telegram of December 6th f
page 115 }-

Mr. Drummond: Motion to strike each and
every question and answer along this line of testimony until further stated.

A. Yes, sir.
Q. ·what was the condition of the main Hickman home when
you moved in 1937 T
A It was in good condition when we moved, because we had
painted and wired and spent around $1,000 in November.
Q. Were those expenditures made before or after November 9, 1937?
A. After.
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Q. How near is your next white neighbor to the home?
A. W. H. Hickman, Jr., lives across the road approximately
half a mile from my home to his home.
Q. Y-0u have mentioned repairing the house and so forth.
Please state whether or not at the request of Mr. Ruediger
and me as your counsel you have or have not made up an
itemized statement showing expenditures by way of improvements to the buildings on the Hickman farm made since November 9, 1937.
A. I bave and have a statement of it here. This is a copy
of the statement made by the young lady in my office.
Q. Mr. Somers, according to this statement the aggregate
amount spent by you on the buildings since November 9, 1937,
is $1,877.03. Is that correct t
.A. .A little more than that, but w·e didn't have the bills for
it. Possibly $100.00 first last and all in addition to that.
Mr. Mapp: We offer said statement as Plaintiff's Exhibit
6, which is as follows:
page 116 } ''Hirscl1berg Paint Co.
Otho Killmon, et als.
R. W. Hillman
General Electric Supply Company
Harry Spurley, et als.
Union Wall Paper Co.
Conant Bros.
Art Craft Fixtures & Electric Supply Co.
A. B.. Hartman
J. W. Silverthorn
Sea.rs, Roe buck & Co.
Herbert Dix
Pocomoke Foundry & Machine Works
Eastern .Shore Public Service Co.
Electric Supply House, Baltimore
G. A. McAllen
Charles vV. Burr
Lee Young and H. H. Coard

$459.35
194.00
260.00
39.29
101.95
80.95
49:68
71.81
62.25
48.00
29.95
96.49
10.60
33.75
155.00
78.50
28.00 •

77~50"

.A. That includes the painting done in 1939 amounting to
about $700.00.
Note: No objection to the following question.
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Q. On what dates during each year did the semi-annual
payments fall due¥
A. May 1st andNovember 1st.
Q. What. was the amount of the semi-annual payments due
the Defendant. Bank?
.A. $1,398.88.
page 117 ~ Q. Did your wife, Mrs. Margaret Somers, or
you in her behalf, make pursuant to the understanding of November 9, 1937, the semi-annual payment that
feel due to the Defendant Bank on lfay 1, 1938?
A. Mrs. Somers did, yes.
Q. Did you make the payment that fell due on November
1, 1938¥
A. Mrs. Somers did.
Q. Did you pay 1938 taxes on this property!
A. I did.
Q. What did those taxes amount to?
~ $a82.15..
Q. Do yon recall whether or not prior to paying the semi. annual payment on November 1, 1938, you had any talk with
any of the officers of the Defendant Bank looking toward a
possible modification of the agreement of November 9, 1937f
Mr. Worth: Objection..

..A.. Sometime in the fall of 1938 I talked with Mr. Worth
and Mr. Gaither both. They were over here about the Jesse
L. Mason :fire loss and I told them it was right much of a
burden, but I conld work them out all right if they would
take these mortgages at the face value. They had investigated them before they agreed to take them. And they said
they would be glad to help out any way they could. Mr.
Worth said. he knew what farming was and he said he lost
his because of tl!e depression and he knew I was doing the
best I could. That November 1st payment was made and re• ceipted statement showing the payment due, what the current.
instalments due were, and they receipted the statements which
I filed as Exhibit in the Bill. That was November,
page 119 ~ 1938. The statement came in on those two items
and showed what the balance due was as claimed
by them.
Q. I herewith hand you what purports to be copy of your
letter of November 7, 1938, to Mr. Gaither, President of the
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Defendant Bank, said copy being filed with your Bill as part
of Exhibit K, and will ask you if tbe original of that accompanied your check, or Mrs. Somers' check of $1,398.88 covering the semi-annual payment due November 1, 1938?
.A. That is the duplicate original of the letter which went ,
from my office under date of November 7, 1938, to Mr. W. G.
Gaither, President of the -Virginia-Carolina Joint Stock Land
Bank, and in this letter I enclosed check of Mrs. Margaret M.
Somers, Account #2, for $1,398.88 to cover installment of
the Hickman farms due November 1, 1938. I sent to them
at the same time the statements which they forwarded to
my office showing the balance due on Loan No. 2232 which
was W. H. Hickman, Sr. $17,148.92, and W. H. Hic~an, Jr.,
No. 2233% of $14,754.73, and those statements were received
by the 'Virginia-Carolina Joint Stock Land Bank under date
of November 9, 1938, and returned to my office and have been
held there since that time.
Mr. Drummond: Motion to strike out last part beginning

"I sent to them-"
Q. These statements and receipts have already been filed
with Plaintiff's Bill as Exhibit K.
Note : Following is a copy of the receipts referred to above.
"VIRGINIA-CAROLINA JOINT STOCK LAND BANK,
page 119

~

Elizabeth City, N. C.

1938
NOTICE OF PAYMENT DUE
Take Notice That the Semi-Annual Amortization of your.
loan will be DUE AND PAYABLE AT THIS BANK on the
FIRST DAY OF THE MONTH against which an (x) appears
to the right of this notice.
There is absolutely no provision in your mortgage
Jan.
to this bank nor under the Federal Farm Loan Board
Feb.
rulings for the granting of an extension of time in
Mar.
which to pay this installment. Your failure to make
Apr.
payment on or before the date due will render the net
May
amount of your mortgage due, collectible and subject
June
to foreclosure immediately.
July
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DUE FOR
INTEREST
•

$

448.59

DUE FOR
PRINCIPAL
$

198.41

TOTAL
AMT. DUE
$

223372-W. H. Hickman

647.00

Aug.
Sept.
Oct.
x Nov.
Dec.

9
Nov/ 1938

Mr. E. W. Somers
A~comac, Virginia.
Accomac

PAID
Va.-Caro. Joint Stock
Land Bank.

$14,754.73
It is important that this notice be returned with remittance."
"VIRGINIA-CAROLINA JOINT STOCK LAND BANK,
ELIZABETH CITY, N. C.
NOTICE OF PAYMENT DUE
1938
Jan.
Feb.
TAKE NOTICE THAT THE SEMI-ANNUAL
Mar.
AMORTIZATION on your loan will be DUE AND
Apr.
PAYABLE AT THIS BANK on the FIRST DAY
May
OF THE MONTH against which a (x) appears to
June
the right of this notice.
July
Aug.
This is absolutely no provision in your mortgage
Sept.
to this Bank nor under the Federal Farm Loan Board
Oct.
rulings for the granting of an extension of time in
which to pay this installment. Your failure to make x Nov.
Dec."
payment on or before the date due will render the net
amount of your mortgage due, collectible and subject
to foreclosure immediately.
DUE FOR
INTEREST
$

521.38

DUE FOR
PRINCIPAL

$ 230.50

TOTAL
AMOUNT DUE
$

751.88
9

2232-W. H. Hickman
Mr. Elmer W. Somers
Accomac, Va.

Nov./ 1938
PAID
Va. Caro. Joint Stock Land Bk.

$17,148.92
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Q. I hand you purported copy of letter from
you to Mr. Gaither dated April 29, 1939, enclosing.
Mrs. Somers' check for $1,398.88, covering semi-annual interest payment due May 1, 1939, and I will ask you if 8ai<l
letter, or the original of same, was mailed by you to Mr.
Gaither along with Mrs. Somers' check for the amount stnted
in said letter f
A. It was.
page 120 }

Mr. Mapp: Same l1as already been filed as an Exhibit.

Q. I hand you original letter dated May 2, 1939, from Mr.
Gaither to you and will ask you if that letter was received
J:>y you in reply to your letter of April 29th f
A. It was.
Mr. Mapp:
hibit K.

Same has already been filed as part of Ex-

Q. In said letter of May 2, 1939, from Mr. Gaither to yon
11e states in next to the last paragraph: n You, of comse~
have in mind the item of $1,527.84, taxes advanced by us ou
December 10, 1937, which item has bee11 recognized by Mrs.
Somers' note, not yet due.'' ·was Mr. Gaither correct h1 that
statement!
A. He wasn't. Mrs. Somers has never given n note in
connection with that matter to anyone. That was my note
and not Mrs. Somers' to which he evidently ref erred.
Q. Mr. Somers, following receipt of Mr. Gaither's letter
of May 2, 1939, last referred to, what, if anything, was the
next communication you had with the Virginia·Carolina .Joint
Stock Land Bank, or any of its Officers f
Mr. Worth: Objection.
page 121

~

A. Mr. Worth, General Counsel, the gentleman
across the table at this time, called me by telc~IJhone some days after :Mr. Gaither's letter w·as receiv-ed
and I let the matter hang fire for them to make the nnxt mo-ve,
and told me they thought :Mr. Gaither misuuderstoo<l my let·
ter. I said, Mr. Worth, you and I talked the matter over last
fall. If you are going to sacrifice that collateral it is no
way for me to make up four or five thousand dollars over and
above the $2,000 which I agreed to pay. If that is the attitude
I would be better off never to given any collateral and monkey

. ,(.'

134

Supreme Court of Appeals· of Virginia.
El1ner W. 80111.crs.

with the farm after 1937. He said, I know what you are np
against and we are going to treat you right. He said, I
tell you what you do. You send the check on down and you
write Mr. Gaither exactly what you are telling me and I
think it will go through all right. I did it the next day.
Mr. Worth: Motion to strike out answer.

Q. I band you purported copy of' duplicate original of a
letter from you to Mr. Gaither dated May 26, 1939, and win .
ask yon if the original of this letter was mailed by yon to
Mr. Gaither f
A. I don't know what day of the week May 26, 1939, was
but it was the same week and may have been the clay fl.fter
Mr. Worth's telephone conversation with me in.my office. I
wrote this letter just exactly as Mr. Vv orth and I talked the
matter over and sent Mr. Worth a copy of it.
Mr. Worth: Motion to strike out answer..
A. Both the original to Mr. Gaither and Copy to Mr. Worth
were mailed from my office and not returned to the office, although the return address was on the envelope.
Mr. Mapp: Copy of said letter of May 26, 1939, has already
been filed in Plainti:ff 's Bill as part of Exhibit K.
~

Q. In said letter you start out by saying, "Pm·snant to my conversation with your Mr. "\Vorth on
Wednesday afternoon of this week, etc." Is that conversation
the phone conversation yon have just explained in detail t
A. That is correct.
page 122

.

Mr. Worth: Motion to strike out answer.

Q. I hand you herewith original letter dated June 7, 1939,
from Mr. Gaither, President of the Defendant Bank, to you
acknowledging receipt of your letter of May 26, ] 939, and
will ask you if you received that letter from :Mr. Gaither t
A. I received this letter from Mr. Gaither and the young
lady in my office filed it accordingly.
Mr. Mapp: The same has already been :filed as a part of
Exhibit K with the Plaintiff's Bill.
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Q. Acting on this letter did you or did you not mail to tlle
Defendant Bank, or return to the Defendant Ba11k, Mrs.
Somers' check for $1,398.88 covering semi-annual payment
due May 1, 1939, along with letter dated June 12, 19H9, to
Mr. Gaither t
A. I dictated this letter o~ June 12, .1939, to Mr. W. G.
Gaither, President of the Virginia-Carolina Joint Stock Laud
Bank, and in said letter I sent Mr. Gaither not the same check~
because the first check was drawn on the Parkslev National
Bank, of Parksley, Va., and between Ar.,ril 29, 1939, and this
date the Parksley National Bank had been closed by Comptroller, but had paid its depositors, and Mrs. Somers transferred the account to the Farmers & Merchants Bank of Onley,
on which this check was drawn, and the other. check cancelled.
That check was sent to Mr. Gaither with that letpage 123 ~ ter.
.
Q. What is the date of that letter!
A. June 12, 1939.
Q. Is the purported copy before you of a letter from you
to Mr. Gaither, dateh June 12, 1939, a copy of the original
letter that you sent along with said check to Mr. Gaither1
A. It is the duplicate original.
Mr. Mapp: That has already been introduced a~ part of
Exhibit K, with the Complainant's Bill.
Q. Please state whether or not this check, that is the one
sent to the Bank on June 12, 1939, along with your previous
checks, or all checks of Mrs. Somers to the bank, whether or
not those checks were endorsed by the Defendant Bank and
paid?
A. They were, and used by the Defendant Bank.
Q. In this letter of June 12, 1939, to Mr. Gaither you state
among other things, you were making application to the Federal Land of Baltimore for a loan to refinance the Hiekman
farms. Was that true or not?
Mr. Worth: Objection.
.A. That was correct.

Mr. Worth: Motion to strike out answer.

Q. Is that application still pending?
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Mr. VVorth: Objection.
A. Yes, sir.
Mr. ·v.,rorth: Motion to strike out answer.

·Q. Have you done anything besides simply filing your application.. 7 Have you tried to do anything else!
Mr. Worth: Objection.

A. Mr. Ernest Ruediger and I, through Honorable S. 0.
Bland, Member of Congress from this District,
page 124 ~ called on Governor A. G. Black, and the Land
Bank Commissioner in the F. C. A. Building,
W asllington, D. C., on January 23, 1940, and went over the
situation fully with those gentlemen and they promised to
do everything in their power to put the loan through. That
is of course with the understanding that the land is worth the
money.
Mr. ·worth: Motion to strike out answer.

Q. :Mr. Somers, after paying· the semi-annual payment due
May 1, 1939, the next payment that fell due was when?
A. November 1, 1939.
Q. Did you forward said payment to the Defendant Bank!
A. I did.
Q. Do you know what, if anything, the defendant Bank
did with said paymenU
A. I thought the check had gone through the Bank until
I was notified. Oh, I don't know, sometime around Christma~,
, that they hadn't actually cashed the check, but they had had
it certified, which naturally took it out of Mrs. Somers' account
and into their account.
Q. Did they later return it to you f
·
A. Later they returned the check to me and it is held in my
office now.
Q. Have you ever been able to get the money on that check?
A. No, sir.
Q. It is still there,
A. Still there.
Q. Did you pay 1939 taxes on these Hickman f a!·ms f
A. Was reacly to pay the 1939 taxes, but they chdn 't use
that payment a~d began to do some kicking and threatened
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to sell and I wouldn't pay out any more money
until this is settled, but I am ready to pay them
in accordance with the agreement.
Q. Upon compliance by the defendant with its contract of,
:agreement with you of November 9, 19'37, as moclified .and
changed by your subseque11t agreement during May and June,
1939, is Mrs. Somers ready and willing and in a position to
pay all taxes due on these Hickman farms up to aud including
the year 1939 t
page 125

~

Mr. "\Vorth: Objection.
A. Yes, ·sir, only one year due and that is 1939. Money
ready and in the bank for that purpose.
Mr. vVorth: :Motion to ·strike out.

Q. I believe you have already testified upon compliance witfi
that agreement you are ready, willing and in a position to
see that the mortgage now held by Lee Byrd is delivered to
the Defendant Bank?
Mr. Worth: Objection.
A. Yes, sir.

Mr. Worth: Motion to strike out answer.

Q. Mrs. Somers is ready and willing to return to the Defendant Bank the certified check which they returned to you
for the November 1, 1939, installment!
Mr. Worth: Objection.
A. Yes, sir, Mrs. Somers and I are ready to do that.
Mr. Worth: Motion to strike out answer.

Q. Mr. Somers, in addition to the collateral which you
turned over on or about November 9, 1937, the :fact value
of which and the actual value of which you have testified aggregated at that time $8,000, have you or have you not at
the request of Mr. Ruediger and me as your atpage 126 ~ torneys made up an itemized statement sho~ing
payments "made by Mrs. Somers to the Defendant
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Bank and taxes paid by Mrs. Somers since said agreement of
November 9, 1937 t

Mr. Worth: Objection~

Q. And is that a co-py of sa:id statement f
A. T.nat iS', to which, of course, should be added the $400.00
which I paid on the 1937 agreement. That is made the ffrst
of 1937..
·
Mr. Worth: Motion to strike ont. Object to introduction
of said statement.
Mr. Mapp: Statement offered in evidence as Plaintiff's
.Iflxhibit 7, which is as· follows.:.
'' 1937 Taxes

$ 582.16

May 1, 1938, Installment
1,.398.88
November 1, 1938, Installment
1,398.88
1938 Taxes
582.16
May 1, 1939, Installments
. 1,398.8.8
November 1, 1939; Installment-Check sent to Land
Bank, certified by local Bank at Land Bank's re1,398.88
quest, and later returned by Land Bank
1937 Account
400.00

Q. Mr. Somers, to summarize yonr expenditures, if I understand you correctly, yon paid, or Mrs. Somers, in connection with this farm, a large part of it going to the Defendant Bank, prior to .November 9, 1937, over $8,200.00; on or
about November 9, 1937, you gave to Defendant collateral of
the value of $8,000; yon gave them in cash $400.00 on 1937
installment; you spent $1,877.03 on the buildings, and you
paid directly to them and for taxes since November 9, 1937,
an additional $6,759.83, making the total that yon have in this
farm to date, practically all of which went to these
page 127 ~ defendants, over $25,000, is that or it is not correctf
·
Mr. Drummond: Question objected to and move to strike
out as irrelevant.
A. That is correct.
Q. Are you cultivating the farm this year f
A. Yes, sir.
Q. Got it all in cultivation?

•
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A. Yes, sir.
Q. Can you meet future payments on it Y
A. Yes, sir.

Mr. Drummond: Question objected to and move to strike
out.

A. By living there, but if I rented it out and moved to Parksley it could not be done. You have to live there to make your
payments.Mr. Drummond: Move to strike out.
Q. Without going back through all of the records, correspondence, what is the most that you have ever been late
in meeting any payment due these defendants since N ovember, 1937?
A. The latest was last fall but I wrote them and had their
consent to wait a few days until a check ca.me through, because I was waiting on some returns to come in.
Mr. Drummond: Motion to strike .out.
A. As a matter of fact, the May 1, 1939, installment I sent
them ahead of time.
Q. You have not been as much as thirty days late on a
single installment T
page 128 ~ A. Oh, no, sir.

Mr. Drummond: Objection and move to strike.
Q.
A.
Q.
A.

You say you can meet your future payments Y
Yes, sir.
And you have over $25,000 in it today!
Yes, sir.
Q. If you lost these farms now what part, if any, of that
can you stand any possibility of getting back!
Mr. Worth:

Objection.

.A. If they are sold under deeds of trust for cash there
will not be a bid put on them except the Virginia-Carolina
Joint Stock Land Bank's bid. They bid them in at their own
price.
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Mr. Worth: M:ove to strike out.
Q. And with their going you loose every cent you put upf
Mr. Worth: Objection.
A. Absolutely.
Q. And you are still ready to bring every payment you owe
them up to date?
Mr. Worth: Objection.
A. Yes, sir. It is only 0ne payment and they have had
that and turned.it back, but the check is ready for them.
Mr. Worth: Motion to strike out.
Q. But before sending it back they cut it out of Mrs. Somers'
account so she can't get it?
A. Yes, sir.
Mr. Worth: Motion to strike out..
Q. Mr. Somers, this Bill that you have filed prays for an

injunction alleging that all of these farms were
advertised for sale by the Trustee of the Southern Trust Company, who was trustee in both of
said deeds of trust. Who is the Southern Trust Company?
page 129
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Mr. Worth: Objection.
A. As I understand it, it was a North Carolina Corporation
doing- business at Elizabeth City, N. C., with its main office
in Elizabeth City.
Mr. Worth: Motion to strike out.
Q. Has this company every complied with the Virginia law
authorizing them to sell as Trustee, or to do anything as Trustee?

Mr. Worth: Objection.
A. I am advised by the Clerk of the State Corporation Com-
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mission in Richmond that it has never complied, and tberefore
is not authorized.
Mr. Worth: Motion to strike out.

Q. Is this Southern Trust Company, or its successor, The
Southern Loan & Insurance Company, the Trustee who .advertised to sell these farms!
A. Yes, sir, the Southern Loan & Insurance Company.
Q. Has the last named corporation complied with the statute
laws of Virginia!
Mr. Worth: Objection.
A. I am advised by Mr. Atkinson, the Clerk of the State
Corporation Commission, that the Southern Loan & Insuranc<3
Company has not complied and is not qualified to do business in any way, shape or form in the State of Virginia, although it has actually sold four farms in the State of Virginia, on neither of which has it ever filed an inventory of
sale.
page 130 }

Mr. Worth: Motion to strike out.

Q. Mr. Somers, I lfaven 't read all oi the poster of sale prepared by this non-resident Trustee, or its succe-ssor, but I will
ask you to state how this land was to be sold. That is;, one,
two or how many blocks.
Mr. Worth: Objection.
A. They advertised under deed of trust separately, but they
advertised the .Savage & Justice farm which lies South of
the Chincoteague-Wattsville Highway to be sold with the Ken
Bunting Farm, which is the first farm south of Roy Justice's
land, or an airline of about a mile and a lialf from the Savage
& Justice farm, or around the road seven miles.
Mr. Worth: Motion to strike out.

Q. What, if anything separates those two £arms?
A. Mosquito Creek, which has no bridge over it.
Q. Are they two entirely separate farms f
A. Yes. The Savage & Justice farm is leased by W. H.
Hickman, Jr., and his brother George. The Ken Bunting
Farm by ,v. Roy Justice.
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Mr. Worth: :Motion to strike out

Q. Yon have already testified that all of this land is being
cultivated.. Are all of those farms leased for this year t
Mr. Worth: Objection..
A. Yes, sir, and the main Hickman farm is under crop
lien to T. Lee Byrd for fertilizer he is advancing.
Q. Have yon gone to any expenditure no later than today
f o,r these farms t
Mr. Worth: Objection.
A. I had to buy a tractor today to go ahead with planting
potatoes ..
page 131
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Mr. Worth: Motion to strike out .

A. And have ten men working there day after day and we
have to get the money from Mr. Byrd, or the Bank, to ad- vance to W. H. Hickman, Jr., and his brother, to pay their
hands every week.. That comes out of the crops when they
are sold.
Mr. Worth: Motion to strike ont.

Q. But is the Defendant Bank putting any of that out°l
Mr. Worth: Objection.

.A.. The Bank has never put up a cent for anything.
Mr. Worth: Motion to strike out.

Q. "Who is putting it up f
Mr. Worth: Objection.
A. Lee Byrd is putting up all of the fertilizer.
Mr. Worth: Motion to strike out.

Q. And he is doing that on the responsibility of Elmer
Somers?

,v.
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Mr. Worth: Objection.
A. Correct, and I am after Mrs. Somers.
Mr. Worth : Motion to strike out.
A. You asked about the other farms. As to the other farms,
the two farms under the William H. Hickman, Sr., mortgage,
that is the main .place where we live, which is on the North
side of the Wattsville Chincoteague Road, the Northern
boundary of which is Mosquito Creek, and that farm along
with the Mosquito Creek Farm, which lies on the North side
of the Mosquito Creek, and adjacent to the Ken Bunting
Farm, those two farms are advertised together.
Mr. Worth: Motion to strike out.
page 132

~

A. In air line they are about half {t mile apart,
around the road seven miles.
Q. Did you give the approximate acreage of those farms f

Mr. Worth: Objection.
A. The Ken Bunting Farm and Savage & Justice Farm
have about 220 acres cleared land and about 300 woodsland
· and balance marsh land. The main Hickman a.nd Mosquito
Point Farms had about 235 acres cleared land, approximately·
350 acres woodsland and the balance marsh land.
Mr. Worth: Motion to strike out.
Q. Does every farm have sufficient and proper farm buildings for the operation of same Y

Mr. Worth:

Objection.

A. Yes, sir. The Mosquito Point Farm and Ken Bunting
Farm are leased by W. Roy Justice, and I built on the Mosquito Point Farm a barn that cost $1,500.00 in 1930.
Mr. Worth: Motion to strike out.

Q. Mr. Somers, about what is the aggregate total acreage
of all of these farms when advertised Y
A. A little over 1,700 acres actual survey.
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Mr. Worth: Motion to strike out.
Q. About how much of that is waste land, cleared land and
woodsland?
Mr. Worth: Objection.
A. The plat shows, but my recollection about 460 acres
cleared land, approximately between six and seven hundred
acres woodsland and the balance marsh land, some of which
is pasture land.
page 133
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Mr. ·worth: Motion to strike out.

Q. Are these farms well located or not¥
Mr. Worth: Objection.
A. Yes, sir.
Motion to str.ike out.
Q. About what are the buildings on the farms worth?
Mr. Worth: Objection.
A. The cost price of these buildings would be at least $25,000. They have been kept in good repair.
Mr. Worth: Motion to strike out.

Q. Do you happen to know what the aggregate fire insurance on these buildings is?
Mr. Worth: Objection.
A. $15,000.
Mr. Worth: Motion to strike out.
Q. Wlio. is carrying that¥
Objection.
A. "Te have always paid what is paid.
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Motion to strike out.
Q. Are all of the buildings insured!
Objection.

A.. Yes., sir.

Q. Are you paying the premiums t

Objection.

A.. When they tell us the policy is out I have tl1em renewed..
Motion to strike out.

Q. Do those policies carry the usual loss clause t
Mr. Worth: Objection.
page 134 }

A. Southern Trust Company, Trustee.
Q. In the event any buildings are burned they
get all of the insurance T
Mr. Worth: Objection.

A. Yes, sir.
Mr. Worth: Motion to strike out.

Q. Are you familiar with general land values throughout
that section?
Mr. ·worth: Objection.
A. Yes, sir.
Q. How long you been familiar with them?

A. Well, I have been right much interested up there finnn·
cially in a business way for over fifteen years. As a matter
of fact twenty years, in that vicinity.
Q. What in your opinion would be the fair market value
of those farms, the W. H. Hickman real estate, in the aggregate, not in 1920 times, but in reasonably normal times?
Mr. Worth: Objection. If you want to put in what. it is
worth today we have no objection.
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A. In 1929 after Mr. Hic.kman died Mrs. Hickman was offered $45,000 for the main place and· we could have gotten
a like amount for the Savage & Justice farm, and could have
gotten $20;000 for the Mosquito Point Farm and Ken Bunting Farm jointly from a sportsman in New York. She was offered $45,000 for the main farm from some peo_ple in Culpeper
County. I advised h~r to sell, but times had been good and
she thought she could work them out.
Mr. Worth: Motion to strike out.

Q. Are they in as good condition as 1929t
page 135
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Mr. Worth: Objection.

A: As a ma.tter of fact, the main buildings are Tletter.
Freshly painted, electric wired and in first class shape in
every respect. Not only the main dwelling, but the main outbuildingg. Didn't whitewash the bar11 1 but painted it with
house paint.

Mr. Worth: Motion to strike out.

Q. These deeds of trust provided that in the event uf default sale should be made on cash'terms. Do you know anybody on the Eastern Shore of Virginia that is in a position
to pay anywhere near even the present value of these farms
cash!
Mr. Worth: Objection.
A. Don't know of a living soul who will put a bid on them
when sold for ca.sh, because that was the experience I had when
I represented the Bank in the Charlie Hurst Farm. Sold it
for cash and the only bid put on it was their bid. Same experience with the Ailworth farm. Same experience with the
Fluharty farm, and same experience with the Jesse Mason
£a.rm. They sold for cash and the only bid they got was their
bid, further, not people who are int~rested in the Savage &
Justice farm would be interested in the Ken Bunting Farm.

Mr. Worth: Motion to strike out.

Q. Who is this that you refer to as having sold those various
farms for cash f
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Mr. Worth: Objection.
A. The Southern Loan & Insurance Company, as successor for the Southern Trust Company, and as Trustee in the
deeds of trust selling for the .Virginia-Carolina Joint Stock
Land Bank.
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Mr. Worth: Motion to strike out.

Q. Mr. Somers, you have given about what you think these
farms would have brought in 1929. What do you think these
farms would bring even in these depressed times if sold properly subdivided and sold on the reasonable terms, what we
consider reasonable on the Eastern Shore, from one-third to
one-fourth cash, and the balance strung out over a period
of one, two or three years Y

Mr. Worth: Objection.
A. If the farms are sold at 20% cash and the balance paid
one, two, three· and four ·years I am convinced those farms
would bring today at least $40,000. And, of course, the more
stringent you make your terms the less they will bring.· That
is with the idea they would be sold separately and not as a
whole.
Mr. Worth : Motion to strike out.
Mr. Mapp: You take the witness.
CROSS EXAMINATION.
Mr. Drummond: Without waiving previous objection counsel for the Defendant proceeds to cross examine the witpess.
By Mr. Worth:
Q. Mr. Somers, I show you paper writing dated December 7, 1937, marked Defendant's Exhibit 1 for identification.
I want to ask you if you received the original of which that
is a copyY
,
A. I have already introduced the original.
.A. If you will just answer the question we will get along
quickly. Did you or not Y
A. Yes, sir, and have introduced it.
.A. I show you a paper writing dated May 7, 1938, and
marked for identification Defendant's Exhibit 2, and as yon
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if you received the original of which that is a
copy f

Mr. Mapp: Question objected to for the reason this is not
cross examination. The witness already having acknowledg·ed
receipt of both letters.
A. I am sure the original was received, because that payment was made and you people accepted it. That was with
reference to the payment of May 1, 1938.
Q. -~fr. Somers, I show you paper writing dated November
7, 1938, signed by Elmer W. Somers. Is that your signature
and marked for identification Defendant's Exhibit 3?
A. That was dictated by me and that is my stamped signature and with that letter I sent your bankQ. You wrote that letter?
A. I just answered that. And with that letter I sent Mrs.
Somers' check for the payment due.
Q. Mr. Somers, I show you a paper writing dated November 9, 1938, and marked for identification Defendant's Exhibit 4, and ask you if you received the original of which that·
purpods to be a copy Y
A.- I received that and the original of that, as I recall, is
filed with the Bill of Complaint, and that is the letter dated
November 9, 1938, from C. B. vVood, Treasurer, acknowledging
receipt of Mrs. Somers' check for $1,398.88 to cover November
9, 1938, installment, which is the time he sent me receipt filed
in evidence.
Mr. vVorth: Motion to strike out all of answer not responsive to the question.
Q! I show you a paper writing dated Novembor 10, 19~~8,
marked for identification Defendant's Exhibit 5,
page 138 ~ and ask you if you signed that letter f
·
A. Yes, sir, that is the letter dated November
10, 1938, addressed to Mr. C. B. Wood, Treasurer of the Virginia-Carolina Joint Stock Land Bank, Elizabeth City, N. C.,
in re: W. H. Hickman, Jr., and Sr., loans, Nos. 2232 and
2-232%.
Mr. \Vorth: :Motion to strike out all of that portion of answer not responsive to the question.
Q. I show you a paper ,vriting dated November 14, 1938,

'
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marked for identificati011 Defendant's Exhibit 6, and ask
you if you received the original of which that purports to be
a copyf
A. Yes, I received that letter. That is a letter from C. B.
Wood, Treas., to me with reference to the two Hickman loans,
and dated November 14, 1938, the original of which was filed
as part of Plaintiff's Exhibit K with the Bill of Complaint.
Q. Show you a paper writing dated January 2, 1939, marked
for identification Defendant's Exhibit 7, and ask if you write
this letter? ·
A., I wrote that letter and, as a matter of fact, have filed
with my evidence in this case the duplicate original of said
letter. T11at is the letter addressed to your Mr. Vv. A. vVorth,
with reference to makh1g sale of the W. J. West mortgage on
the Maryland farm.
Q. I show you a paper writing dated l\Iay 6, 1939, marked
for identification Defendant's Exhibit 8, and ask you if you
received the original of which that purports to be a copy!
A. I don't ]mow. I don't have it here in my file.
Q. Read it and refres11 your menmry and tell me whether
or not you did receive it J
page 139} A. I ~don't know. It has been so mucl1 correspondence I don't know. The only thing I could
do is check up on the file.
Q. You will not say that you did not, will you 1
A. I will have the young lady look through my file and if
I received it t11e original is on file and I will file the original.
There is a letter from W. G. Gaither, President, to Elmer \V.
Somers with reference to the May 1, 1939, instal1me:µt on the
Hickman farms.
Q. I will show you a pa.per writing dated May 17, 1939,
marked for identification Defendant's Exhibit 9, and ask you
if vou wrote that letter?
A. I wrote this letter dated May 17, 1939, and it shows
that I had received in my office t~1e letter of May 6, 1939, which
you produced a moment ago, and has reference to the May 1,
1939, installment due on the Hickman fa rm loans. This letter
is addressed by me to W. G. Gaither, President of the Virginia-Carolina Joint Stock Land Bank, which speaks for itself.
Q. I show you a paper writing dated :May 2i, 1939, marked
for identification Defendant's Exhibit 10, and ask you whether
or not you received the original of which that purports to
be a copy¥
A. I am sure I received the original of this letter, which is
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from Mr. W. G. Gaither, President, to me with reference to
the Hickman farm loans, and in which letter he returned to
me Mrs. Somers' check for $1,398.86, which was sent to him
or to the Elizabeth City Bank, for the May 1, 1939, installment.
Q. Mr. Somers, I show yon a letter dated May 26, 1939,
marked for identification Defendant's Exhibit 11, and ask you
if yon wrote that letterf.
page 140 ~ A. I wrote that letter arid the dup,icate original
of said letter is filed as part of Plaintiff's Exhibit
K with the Bill of Complaint, a-nd it is the letter which I wrote
to Mr. Gaither pursuant to my telephone conversation with
yon, a copy of which letter was sent to you on that date.
Q.. I show you a paper writing dated June 7, 1939, marked
for identification Defendant's Exhibit 12, and ask yon if you
received the original of which that purports to be a copy!
A. This is a copy of the original letter dated JW1e 7, 1939,
from W. G. Gaither, President, to me with reference to the
W. H. Hickman, Jr. and Sr., loan, which has already been introduced as a part of the Plaintiff's Exhibit K, and, of course,
the original was received at my office.
Q. I show you a paper writing marked for identification
Defendant's Exhib~t 13, and purporting to be signed by Elmer
W. Somers June 15, 1939, and ask yon if that is yonr signature?
A. Oh, yes. I had already written yon on May 26thQ. I am just asking yon is that your signature. ·
A. That is an addenda to the letter of J nne 15, 1939, from
W. G. Gaither, President, to Elmer W. Somers, the original of
which I do not seem to have here, but the addenda simply
_ reads "It will be satisfactory to accept the check as per my
letter to you of May 26, 1939'', signed Elmer W. Somers, and
- dated June 15, 1939.
Mr. Worth: Motion to strike out as not responsive to the
question. ·
A. The letter of May 26, 1939, has already been introduced
as a part of Exhibit K filed with the Bill of Complaint.
Mr. Worth: Motion to strike as not responsive.
page 141 ~ · Q. Mr. Somers, I show yon a paper writing
marked for identification Defendant's Exhibit 13,
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and ask you if that is your signature immediately. above the
typewritten word signature!
A. That is my signature, and assigned to a memorandum
which I quoted while ago.
Q. I show you a paper writing dated December 20, 1939, and
marked for identification Defendant's Exhibit 14, and ask if
you received the original of which that purports to be a copyf
A. I don't have the original right here, but as I recall this
original letter was received at my office and with the letter
Mr. W. G. Gaither returned to me Mrs. Somers' check for
$1,398.88, which has been sent to Mr. Gaither by me for the
November 1, 1939, installment. This letter is dated December
20, 1939, addressed to me from Mr. Gaither.
Q. Mr. Somers, you said you were administrator of the .
·estate of Mr. Hickman, Sr. 7
·
A. Yes, sir, that is correct, executor.
Q. When did you qualify on that estate!
A. Sometime late in 1929.
Q. Did you give any bond f
A. Yes, sir.
Q~ Have you closed that estate t
A. Yes, sir.
Q. Was this indebtedness listed as a part of the estate's
indebtedness Y
·A. No, sir, because I had nothing to doQ. That isn't what I am asking you. I am entitled to have
my questions answered.
page 142 ~ A. I don't recall, because this was a deed of
trust indebtedness on the real estate and normally
the Executor wouldn't pay any attention to it.
Q. You say you closed that estate!
A. Yes, sir, long ago.
·
Q. Now you say these Hickman farms were foreclosed 1
A. No, they were not foreclosed. We tried to foreclose
them.
· Q. Didn't you say that a mortgage, second mortgage, was
given and they were foreclosed and bought by Mrs. Somers
for $6007
A. The second mortgage was foreclosed.
Q. When was that foreclosed?
A. Sometime last fall.
Q. Mr. Somers, I don't want you to think I am rude, but
if you will just answer the question then you can talk all you
like. What mortgage was that!
A. That was the deed of trust dated May 28, 1925, given
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by W. H. Hickman, Sr., and wife to me as Trustee to secure
bonds totaling $10,000 payable to Peoples Bank of Bloxom.
Q. ·who held those bonds at the time of the foreclosure?
A. Mrs. Somers held part of them.
Q. Who held the others f
A. Peoples Bank of Bloxom held $5,000 and I think R. C.
Hall's estate held part.
Q. Did you pay that $5,000 to the Peoples Bank of Bloxom 1
A. No, sir.
Q. Never have?
A. No, sir, it will not be paid.
page 143 ~
Q. Then all you paid was $600.001
A. Correct.
Q. Did you pay that 1
A . .Mrs. Somers paid it, yes.
Q. Did you furnish her the money¥
A. No, sir, I didn't furnish it.
Q. That was boug·ht in her name f
A. Of course. She had part of the bonds in that deed of
trust and requested a foreclosure, which was done.
Q. Now I believe you said you have yourself a lot of money
invested in this property.
A. A lot of it.
Q. And that you have had that invested beginning with
1929, or prior thereto f
A. No, after Mr. Hickman's death.
Q. Didn't. l\Lr. Hickman die in 19291
A. Ye~, sir.
Q. Then immediately after his death you began to invest
money in it.
A. I began to finance Mrs. Hickman and continued to do
that until 1933.
Q. Have you taken any mortgage in financing Mrs. Hickman¥
A. No, no need to take any mortg·age.
Q. Aud that is the loss which you say you will sustain if
there is a foreclosure of this property?
A. If it is foreclosed and sold for cash I will step down.
6
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l\fr. Mapp: I object to that question. Witness
said he would take only a small part of the loss.

Q . .A.nd you continue that estate?

A. If we can carry tbe farms on as we have been carrying
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them on, work out the loan which you people have on the
amortization payments, eventually land will probably go up.
That is the only chance we have to get out money back.
Q. Didu 't you testify while ago if the property was subdivided it would bring· enough to pay a. lot of your loss?
A. I said if it was sub-divided and sold on terms I am convinced the farms would bring $40,000, but if sold for cash
there will be nobody to bid on it except you people.
Q. And you ·have taken no mortgag·e for that?
..A. Not a penny, but we have a bunch of second deed of
trust bonds.
Q. You filed a petition in bankruptcy about two years ago
did you not?
A. I did not.
Q. Didn't you file a petition under the Frazier-Lempke
Act?

,v

e object to that on the ground it is irMr. Ruediger:
relevant and immaterial.
Mr. vVorth: The only purpose is to impeach him.
Q. You did file a petition under the Frazier-Lempke Act,
flidn 't you 1
A. I filed a petition for a composition, or extension with
~reditors.
Q. I ask you if you didn't put in that petition
page 145} tlmt you had no assets.

Mr. Mapp: Objected to as immaterial.

A. Yes. and I don't consider the money which I have lost
there as an asset.
Q. And that was in 1938. wasn't iU
A. That is then and now ·u1e same position I hold, yes, sir.
Q. 1\fr. Somers, you said that this agreement of November
9. 19R7. was dictated in Mr. Gaither's office?
A. Dictated by Mr. Gaither. I made suggestions from
timP, to time.
Q. You ]mow what was in it?
A. Ol1. yes, sir, I signed it.
Q. And you were thoroughly familiar with iU
A. Correct., and satisfied with it, believing you people
wonlcl carry out your part o-r a gentleman's ag-reement.
0. Have yon your letter, or copy of your letter, in reply
to Mr. Gaither's letter of December 7, 19377
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Elmer W. Some·rs ..
A. Not with me. I clidn 't know whethe1· any reply was
made to that.
Q. I will ask you if you will look to see and get it for me.
A. If there was you people have the original.
Q~ I say have you got the original?
A. Oh, no. I wouldn't have the original.
Q. Of a letter to you from Mr. Gaither Y
A. That is filed here as a part of Plaintiff's Exhibit.
Q. ·what I mean is have you a copy of your reply to that
·
letter?
page 146 ~ A. I don't recall I made any reply to it. If 1
did you have the original.
Q. Have y()u a copy of iU
A. I haven't seen it if I have.
Q. "When you received Mr. Gaither's reply in the telegram
and the letter you executed your note for the taxes, didn't
you?
A~ To the reply f
Q. ·when you received ::M:r. Gaither 1s telegram of December 7, 1937, and his letter of December 7, 1937, you executed
and sent to the Bank your note for $1,527.00, didn't you T
A. My recollootion is I executed that note when Mr. Sawyer came to the office. I stated the conversation between Mr.
Sawyer and myself.
Q. But you did send it to the bank?
A. I didn't send it to anybody. I gave it to Mr. Sawyer.
Q. You know that, do you? I ask you if you clidn 't write
n letter with that note ?
A. I don't recall that I did.
Q. Would you say you did or did not?
A. I wouldn't say. My recollection is I gave it to Mr.
Sawyer. If you have the letter you can produce it.

it.

Mr. Mapp: vVe ask you to produce the letter if you have

Mr. Worth: I am g·oing to if I have it. I haven ''t it here.
I a..m h'ying· to find it from him.
Q. Yon said tlmt you ·assigned, or that someone assigned~

t.o Mr. Byrd the W. J. West mortgage on the
Maryland property. Is that correct¥
A. Had given you the mortgage.
Q. I say that you assigned to him.
A. HHd assigned tl1e mortgage to him as security for the
19~7 fertilizer account.
page 147

~

--
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Q. Whose fertilizer account T
A. What we used on the Hickman farm.
Q. I say whose was it! Was it yours T
A. Mine and Mrs. Somers'. We were both working the
thing· out together.
Q. When was that assigned to lVIr. Byrd 1
A. I don't recall the date. It speaks for itself.
Q. Haven't you it there in your records 1
A. Not the mortgage. He had it.
Q. The mortg·age was assigned prior to November 9, 1937.
A. Yes, sir.
Q. And you witnessed it, didn't you?
A. I am sure I did.
Q. In this letter of November 9, 1937, you say "I will
immediately have sent to you the mortgage securing the W.
J. "\Vest bond and the bill of sale and vendors lien covering
the Marion .A. Taylor and F. L. Bayliss timber land, and will
nlso have sent to you a copy of the instrument securing the.
sale of the Hotel ·bond dated March 1, 1928". That is correct, isn't it?
A. It. is correct. It speaks for itseJf.
Q. And in that same letter you said, "In addition to the
above I will have sent you a certificate of title as to the Maryland property, both land and timber, which is sepage 148 ~ curity for the vVest and Taylor and Bayliss oblig·ations, showing that-the bonds enclosed are secured by a first lien". You said that, didn't you T ·
A. Speaks for itself.
Q. And you knew at that time that you had already assigned the mortgage, didn't you?
A. And I knew as I stated while ago that Mr. Byrd would
g·ive me for your Bank that mortgage any time I went there.
Q. But you knew at that time, Mr. Somers, that you had
assigned that mortgage, or that someone had assigned it?
A. I knew Mrs. Somers bad.
Q. And you knew the note given them was worthless?
A. I kne,v that note wasn't worthless. I knew that note
wn R secured by the mortgage and I knew I had an ag-reement
with Mr. Byrd tlmt he would give me for your people that
mort:2'Agc any time I went there for it. Of course I was to
re-Recure him. That has been Ms position and my position
All the time when I wrote you I would foreclose the mort!2'aie for your Bank any time, but l\fr. West didn't want it
sacrificed.

.,,
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Elmer W. Somers.
Q. But you knew when you wrote this letter that that mort.
gage had been .assigned to someone else¥
A. I told vou I did.
Q. And you never opened your lips about that to Mr.
Gaither!
A. He never asked about it. All he asked was that I have
it assigned to him.
Q. But you never opened. your lips about that to him 1
A.. No, I never said anything one way or the other.
Q. And you never sent the mortgage, did you 1
A. I didn't, but I wrote you I would foreclose
page 149 ~ any time you said the word.
Q. And you never sent the mortgage, did you f
A. No.
Q. And the mortgage has never been in your possession
since?
A. It hasn't.
Q. And you haven't got it now?
A. No, but you can get it any ,time you live up to your
agreement.
Q. Mr. Sawyer came to your office and asked you for that
mortgage and you gave him a note to the recording officer
up there in Maryland to deliver that mortgage to him, didn't
you·f
A. I clon 't recall.
Q. You will not say you didn't¥
A. ] don't. recall one wav or the other.
Q. You did get up an abstract of title on this W. J. West
property?
A. Correct, and sent it to Mr. Gaither.
Q. And in that statement you said "the only out.standing
liem:; are f.be timber bonds of Taylor & Bayliss secured by
vendors lien in the amount of $3,000, and the mortgage of
$3.000 executed by W. J. ,,rest to l\farg·aret ::M:. Somers, as
aforesaid." Isn't that what you said, :rvrr. Somers t
A. Introduce the letter and I will identify it.
Q. I am asking· you to read that paper and teir me if that
isn't what you said.
A. I. will read the whole thing· over.
Q. I show you a paper writing dated December 14, 1937,
mar keel for identification Defendant's Exhibit 15,
pa~e 150 ~ and I m;k you if that is your signature immediately below tlrnt linef
A. This is my ·signature to a paper headed '' Abstract of
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Title of Lawrence or Bogg-s Farm, located near Westover,
Somerset County, Maryland, and Now Owned by vV. J.
West", consisting of three typewritten pages of legal paper.
A. And I ask you again if that is your sig1.mture to thaU
A. I said it was ·my signature.
Q. ·when you rendered tl1at abstract of title you didn't
say anythil1g to Mr. Gaither or anyone else about that mortgage having been previously assigned, did you?
A. I have told you I didn't say anything to Mr. Gaither
or you, but when you wrote about it I told you I would foreclose the mortgage for your benefit any time you said so.
Q. When I wrote you with reference ·to foreclosing· this
mortgage, some of the letters reg·arding which you have introduced in evidenceA. I have introduced all of them in evidence.
Q. I ask you if you in any of your letters said anything· to
me or anything to the Bank about. that '\Vest mortgage having· been transferred to someone else?
·
A. TI10se letters speak for themselves.
Q. I ask if you have done it 2

Mr. Mapp: Objection.
A. I have never done it and you have never asked me.
Those letters speak for themselves. I told you then and tell
you now I have been ready and willing and have the right to
foreclose that mortgage for your Bank and for the benefit
of your Bank, and have always requested you not to sacrifice it.
pag~ 151 }

'i\fr. Worth: Motion to strike out answer a~
not responsive.

Q. And isn't it a fact the first time you ever said anything
to ::my members of tl1e Bank, ,or any party connected with
the Bank, to the effect tbat this West mortga:;?:e was held by
~omeo11e else was after tl1ey had instituted the £oreclosure
proceedings. or attempted
011 that note of $3.000?
A. 1 don't recall I said anything· to tl1em tl1en about it.
ThP. -first time I told it was in l\fr. Ames Drummond's office.
Q. I ask you if I didn't talk to you in Elizabeth City and
if von didn't admit to me then that it was g-one at that time,
hut von would g·et it back provided we would allow you $3,000
for it?

to

158

Supreme Court of Appeals of Virginia

Elmer W. Somers ..
A. That has been my position all the time and still is my
position,. that you should not be permitted to gobble up the
property at your own price when you already investigated
the property and found it to be worth every cent..
Q. And it was on your representation~ to the Bank as to
the value of those notes, including that W. J. West note for
$3,000, that they ente1~ed into this agreement of November
9, 193H
A. No, sir, it was on the bank's investigation.
Q. I say on your representations 1
A. It was on the bank's investigation as to the value of
the property.
·
Q. They wouldn't take them until they checked over the
p1:~operty and found them to be worth that money and they
agreed that was the value of these properties. But I am ask. ing you. You didn't tell them then you didn't hold the "\Vest
mortgage t
. Mr. Ruedige1·: We object to the form of that question.

A. I have been all over that.
Q. Yon dicln 't tell them that did yon °l
A. No.
Q. And yon want to leave it just like that f
. A. Nothing else to leave it as I know of, except to reiterate
what I have said a dozen times, that I am readv to foreclose
il
.
Q. Provided the Bank would give you back $3,000?
A. I don't want a cent. I want the bank to have it all,
but I don't want you to sacrifice it' and call on me to pay five
or six thousand more.
Q. Yon l1ave never paid any part of those two $5,000 notes t
A. Because you Irnd collateral for $8,000.
Q. You haven't paid a. cenU
A. No. but vou have called on me two or three times for
it. and we have~ kept these payments up, kept the taxes up and
improved the property. Did everything any living soul could
have done and it has cnured to the benefit" of the- bank.
page 152 ~

Mr. Worth: Motion to strike out part of answer not responsive.
A. And yon advertised tl1e property before you exhausted
the collatera1.
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El11ier W. Somers.
Mr. Worth: That is all.
By !fr. Mapp:
Q. Had foreclosure proceedings been started on this collateral prior to April 29, 1939 T
A. Yes, they started foreclosure proceedings on the West
mortgage and the Taylor & Bayliss bonds long before April,
1939.
Q. Mr. Worth asked you a question, if you didn't say to him
in substance here in your office, or here in Acpage 153 ~ comae, on one occasion that you would deliver
this West mortgage provided he give you $3,000,
if I understand his question correctly.
A. No such conversation was ever· had like that.
Q. Have you ever from November 9, 1937, up to and including the present tied any strings or condition to the de~
livery of that mortg·age except that the Defendant Bank in
hlrn live. up to its agreement.

Mr. Worth: Objection.
A. That is all, and give value of that mortgage as they
found it to be worth in November, 1937.

Mr. Worth: Motion to strike out.
The further taking· of these depositions is continued by
consent of all parties until Friday, March 29, 1940, at 10:00

A.M.

-

I. B. T. Gunter, Jr., Commissioner in Chancery, do certify
that the foregoing· is a true copy of the testimony taken before me on tl1e 21st day of March, 1940.
B. T. GUNTER, JR.,
Commissioner in Chancery.
page 154
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Virginia :

In the Circuit Court for the County of Accomack.
Marg·aret. :M. Somers, et al., Plaintiffs
1).

Virginia-Carolina Joint Stock Land Bank, et als .., Defendants.

'
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W. G. Gaither.
The deposition of W. G. Gaither, and others, taken before
]3en T. Gunter, Jr., Commissioner in Chancery for the Circuit Court of Aecomack County, Virg·inia, on the 29th day
of March, A. D., 1940, pursuant to adjournment.
Present: W. A. 1Vorth and H. Ames Drummond, Attorneys for the Plaintiff, and
J. Brooks Mapp and Ernest Ruediger, Attorneys for the
Defendants.

W. G. GAITHER,
a witness on behalf of the Plaintiff, being first duly sworn,

testified as follows:
DIRECT EXAMINATION.
By Mr. W. A. Worth:
Q. Mr. Gait.her, your initials are 1V. G.?
A. Yes, sir.
Q. What position do you now occupy, if any, with respect
to the Virginia-Carolina Joint Stock Land Bank t
A. President.
Q. How long· have you been president of that bank!
A. Since 19·22.
Q. Continuously?
page 155 ~ A. Yes, sir.
Q. Do you know Mr. Elmer ,v. Somers?
A. Yes. sir.
Q. I ask you if under date of November 9, 1937, Mr. Somers
~mbmitted to your bank a proposal with respect to certain
items of the W. H. Hickman, Jr., and Sr. loans then in arrea1~s 1
A. Yes. sir.
Q. And with respect to the future installments f
.A.. Yes, sir, he did.
Q .. I show you a paper writing·, a copy of which bas already been introduced hv the Plaintiff, but which is marked
for identification as Defendant's Exhibit 15, and ask you
whose handwriting· is affixed to that paper.
A. Signature of Elmer "\V. Somers.
Mr. W ortb: vVe offer in evidence this letter of N ovember 9, 1937, whic.h is as follows:
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W. G. Gaither.
"November 9, 1937.
Virginia-Carolina Joint Stock Land Bank,
Elizabeth City., N. C..
Dear Sirs.:
. Herewith I am handing· you tl1e iollowing-:
1. My note for $5,000, dated October 1, 1937, payable to
your order, and due one year after date, a.nd to which note
is attached the collateral therein called for.
2.. My not~ for $5,000.00, dated October 1, 1937, payable
to your order, and due in installments of $2,000.00 October
1, 1939, $2,000.00 October 1, 1940 and $1,000.00 October 1,
1931, and to which is attached the collateral therein called
for.

The above notes, when paid, are to be in full settlement and
satisfaction of all installments of principal and interest up
to January 1, 1937, and all taxes up to January 1, 1937, on
those certain farms in Accomac County, Virginia, lmown
as the Hickman farms and ,\1hich are now covpage 156 ~ ercd by deeds of. trust for the benefit of the Virginia-Oarolina Joint Stock Land Bank and given
by William H. Hickman, Sr. and wife and "William H. Hickman, Jr. and wife.
I have already paid $2,000.00 on the installments due for
the year 1937, and agTee to pay $1,000.00 additional by the
first day of .January, 1938, wllicb $1,000.00, when paid, and
the aforesaid $2,000.00, shall be in settlement of installments
due on said farms for the year 1937.
I will also, by the first day of January, 1938, pay all taxes
due on the said Hicl,nan farms for the year 1937.
,Flrom the first day of January, 1938, on I am to pay all
irn~tallments 011 said Hiclrman lands as they become clue;
and to pay a.11 taxes as they become due; and to keep the
building·s on said Hickman lands insured as provided by the
aforesaid deeds of trust, pay the premiums on said policies
as they become due and deliver said policies to you; and I
nm otherwise to comply with the terms and conditions of
tl1e aforesaid deeds of trust to the same extent as tlle makers
thereof were and are bound to do.
Vfrginia-Carolina ~Joint Stock Land Bank-#2
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_ If I should make default in the payment of installments,i
taxes or insurance premiums; or in any of the other conditions of said deeds of trust, from and after January 1, 1938,.
you would of course'. have your right of foreclosure, and if I
should make d~fault in any of the conditions of either of the
two $5,0Q0.00 notes enclosed herewith you will, of course,.
then have _your ·1·ight of foreclosure, provided, however, if I
have fulfilled my obligations maturing after January 1, 193~
with respect to payment of installments, taxes and insurance
and any other conditions imposed by the said deeds of trust,.
you are not to forec\ose unde1· your deeds of trust because of
default in either of said $5,000.00 notes until you have exhausted the collateral attached to said notes.
Should it become necessary for you to foreclose either of
the deeds of trust on said Hickman lands, I am not to participate in any of the proceeds arising from such sale or sales
until your indebtedness against said lands has been paid in
full.
I will immediately have sent. to you the ·mortg·age securing
the William J. West bond, and the Bill of Sale and Vendors
Lien's covering the Marion A. Taylor and P. L. Baylis timber bonds; and will also have sent to you a copy of the instruments securing the payment of the Accomack Hotel bond,
dated March 1, 1932.
In addition to the above I will have sent to yon a certificate of title as to the Maryland property, both land and timber. which is security for the West and the Taylori and Baylis
oblig·ations, showing· that the bonds enclosed are secured by
first. lie11.
If the foregoing is acceptable to you, will you kindlv so
advise me or, if you prefer, endorse youi acpage 157 ~ ceptance on a copy of this letter which I will treat
as an obligation.
Yours very truly,

ELMER W. SOMERS."
Q. Mr. Gaither, what, if anything, was said to Mr. Somers
fl.t tha.t time as to whetl1er or not his proposal of November
9. 1937~ was or wa.s not accept.able?
A. I tolcl hjm that it would be submitted to our E·xecutive
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W. G. Gaitlier.

Committee and Board of Directors for their consideration.
Q. Was it submitted to them?
A. Yes. sir.
·
Q. I wish you would tell the Court what was done as to
whether or not that proposal was accepted.
A. It was approved by the Executive Committee on December 6, 1937, with the agreement that Mr. Somers would take
care of the delinquent taxes amounting to $1,527.84.
Q. I show you a paper writing marked for identification
as Defendant's Exl1ibit lA, purporting to be a copy of a
telegram dated December 7, 1937, directed to Mr. Elmer W.
Somers and purporting to be signed by 'N. G. Gaither. Tell
the Court please if that telegram was sent by you to Mr.
Somers.
A. It was.
Mr. Worth:
Exhibit 1:A:

We offer in evidence the telegram marked
'' December 7, 1937

MR ELMER vV SOMERS
ACCOMAC VA
"YOUR PROPOSAL NOVEMBER NINTH HICKMAN
PROPERTY APPROVED TODAY PLUS'
page 1'58 ~· YOUR ASSUMPTION TAXES:B,TFTE.ENHUNDRED TWENTY SEVEN DOLLARS AS YOU
AGREED WITH SAWYER STOP UN.A:BLE RE-ACH YOU
ON PHONE
W G GAITHER''

Q. Following that telegram I ask you whether or not you
wrote a letter to Mr. Somers?
A. I did.
Q. I show you a paper writing which has already been
identified as Defendant's Exhibit 2, date_d December 7, 1937,
and ask you. if that is a copy of the original letter which you
wrote a.nd mailed to Mr. SomersY
A. It is.
l\fr. ·worth: We offer in evidence Defendant's Exhibit 2:
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W. G. Gaither.

,v. Somers,

"Mr. Elmer
Accomac, Va.

In. Re: Hickman Loans
Dear Mr. Somers:
Upon receipt of your letter of the 4th instant, with further reference to our extended correspondence 1·egarding the
Hickman loans, we wired you Monday nig·ht, following a
meeting of our Executive Committee, as follows~
"Your proposal November 9 Hickman property approved
today plus your assumption taxes Fifteen Hundred Twenty
Seven Dollars as you agTeed with Sawyer Stop Unable reach
you on phone''
The exact amount of the taxes is $1,527.84, as mentioned
in your letter of November 16, which amount you told our
~fr. Sawyer when he called on you last week, that you would
assume as an oblig·ation against the property-which amount
is in addition to the proposal outlined in your communication of November 9.
It is our understanding, after talking to you over the
telephone .today, that you have today paid all of the taxes
for the year 1937 on all of the Hickman property covered
by the two mortgages to us and as soon as these receipts are
in your hands, we would be gfod to have you submit them
to us so that we can make proper notation on our files, after
which the receipts will be returned to you.
We also understand today that we will hear
page 159 ~ from you not later than the 17th instant with all
necessary documents to close this transaction in
accordance with your proposal of November 9, as amended
hy us on December 6. ·we hope at the same time you send
these documents that you can also arrang·e to send along
your check for $1,000.00 to complete your payment in connection with the current installments.
,Vhen writing please confirm the understanding had with
our Mr. Sawyer reg·arding the assumption of taxes as referred
:M:r. Elmer
to above.

Vv.

Somers-#2
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We are glad that we were finally able to get approval of
our "F1xecutive Committee for you.
With kind regards,
Yours very truly,
President.
December 7., 1937
'\VGG:M''
J\fr. :Mapp: vVe object to the introduction of the copy of
tl1e t.('legram and copy of letter of December 7, 1937, on the
ground tbat the originals of both of these have already been
introduced in evidence and the orig'inal is the best evidence.

Q. Mr. Gaither, I hand you paper writing marked for identification Defendant's Exhibit 2A, which purports to be a
note dated October 1, 1937, signed by Elmer "\V. Somers, the
note being in the principal sum of $5,000, and payable in installments as therein specified, and ask :vou whether that is
or is not one of t11c notes referred to in the letter of N ovember 9, -1'937 Y
A. It is.
Q. Whose name is signed to iU
A. Elmer W. Somers.
.
Q. Was that furnished with his proposal, or pursuant to
iU
pap:e 160 } A. It was.
1\fr. ·worth: We offer this note in evidence as Defendant,s
Exhibit 2A.

'' Accomac Court House, Virginia
"October 1st, 1937.
On demand after date, as per terms hereinafter set forth,
T promise t.o pay to the: order of the Virginia-Carolina Joint
Rtock Land Bank, of Elizabeth City. North Carolina, the sum
of Five Thousand ($5,000.00) Dolfars, with interest rrom
ib,te. Hncl I l1ereby waive mv homP-stead exemptions as to this
ohli~·ation. This bond is payable as follows: Two ThouRtrncl (ffi2.000.00) Dolla1·s on October 1st. 1.939; Two Thousand
(ffi2.000.00) Dollars on October hit, 1940; and One Thousand
{$1 !000.00) Dollars on Oc.tol)er 1st. 1941', all with interest.
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W. G. Gaither.
· I hereby assign t-0 the Virginia-Carolina Joint Stock Land
Bank of Elizabeth City, North Carolina, as collateral. to the
payment of this bond one c.ertain bond o1 Marion A. Taylor
and P. L. Baylis, dated September 1st, 1937, for the sum of
One 'l:housand ($1,000.00) Dollars> with interest from date,
and pay~blc. three years after date, and secured by vendor's
lien on a certain tract of timber on the ."Lawrence Farm'',
near West.over, Somerset County, Maryland, containing 127.5
acres, by actual survey,-the said bond being payable to
Marg·aret M. Somers and assigned by the said Margaret M.
Somers to me without recourse to her; and one bond of Accomack Hotel, Inc., dated March 1st, 1932·, for the sum of
Two Thousand Dollars, with interest from date, payable on
demand, to Elmer '\V. Somers, and secured by first deed of
trust on Accomack Hotel Property located at Accomack Court
.House, Virginia, along with five other bonds of even date
therewith for Two Thousand ($2,000.00) Dollars each, a total
of Twelve Thousand ($12,000.00) Dollars, being secured by
said deed of trust.
pag·e 161 ~ This bond is given to secure the balance of the
agreed amount to be paid on the past due installments due by William H. Hickman, lr. and William H. Hickman, Sr., on their loans to the Virginia-Carolina Joint Stock
Land Bank, of Elizabeth City, North Carolina, and the taxes
paid on the Hickman Lands by said Bank.
Given under my hand and seal this the 1st day of October,
1937.

ELMER

,v.

SOMERS (Seal)"

Witness: VIRGINIA W. PARKER.
Q. I ask yon, ::M:r. Gaither,. whether or not there was attached to the Note 2A the eollateral therein referred to when
Mr. Somers deliv~red it., or I might sa.v if he also delivered
fo vou the collateral therein referred· to-1
A. He delivered the notes called for in there. It refers to
them as bonds. Also delivered the vendors lien in connection
tvith the Taylor & Baylis notes.
Q. The letter of November 9, 1.937, to the Bank in the first
paragrapl1 mentioned a note for $5,000 dated October ·1, 1937,
payable to the order of the Bank one year after date, and.
to which be stated is the collateml therein called for. I ask
yot1 if tluit note was delivered to you also?
·
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W. G. (laither.
A. You mean the second note of Mr. Somers' for $5,0007
Q. It is really the first note mentioned in the letter of November 9th.
A. He delivered to us two notes for $5,000 each.
Q. The ones mentioned in the letter of November 9th T
A. That is right.
Q. Is that a copy of the note that matured one year after
date!
A. It is.
Q. Was the eollateral therein called for also delivered?
A. With the exception of the mortgage for the ,
page 162 ~ '\V. J. West notes.
Mr. Worth: '\Ve offer in evidence the note dated October
1, 1937, and marked for identification Defendant's Exhibit
3A:
'' Accomack Court House, Virginia.
October 1st, 1937.
One year after date I promise to pay to the order of Virginia-Carolina Joint Stock Land Bank, of Elizabeth City,
North Carolina, the sum of Five Thousand ($5,000.00) Dollars, with interest from date, and I hereby waive my homestead exemption as to this obligation.
I hereby assign to the Virginia-Carolina Joint Stock Land
Bank, of Elizabeth City, North Carolina, as collateral to the
payment of this bond one mortgage bond of ·wmiam J. West,
dated September 20th, 1937, for the sum of Three Thousand
($3,000.00) Dollars, with interest from date, and secured by
first lien mortgage on a certain farm known as the "Lawrence
Farm". located near Westover, Somerset County, Maryland,
containing Three Hundred ( 300) acres, more or less,-this
bond being payable to Margaret M. Somers and assigned by
the said l\fa rgaret M. Somers, without recourse, to me; and
also two certain bonds of Marion A. Taylor and P. L. Baylis,
dated September 1st, 1937, for the sum of One Thousand
($1',000.00) Dollars, each, with interest from date, and pay
able in one and two years, respectively, from date and secured by vender's lien on a certain tract of timber on the
"Lawrence Farm", near Westover, Somerset County, Maryland, cc:mta.ining· 127.05 acres, by actual survey,pag·e 163 ~ the said bonds being· payable to Margaret M.
Somers and assigned by the said Margaret M.
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W. G. Gaither.
Somers to me wit4out recourse to her. This bond is given
to cover one-half of the agreed amount to be paid on the
past· due installments due by William H. Hickman, Jr., and
·William H. Hickman, Sr., on their loans to the VirginiaCarolina Joint Stock Land Bank.
Given under my hand and seal this the l'St day of October, 1937.
(Signed) ELMER W. SOMERS (Seal)
vYiiness:

VIRGlNIA

vV. PARKER''.

Note : It is agreed that copies of this and the above ref erred to note (Exhibit 2A) be ii1troduced in lieu of the

originals.

·

Q. Mr. Gaither, I ask you whether or not Mr . .Somers made
the remittance for the installment that was due May 1, 1938 T
A. He did. Sent check of Mrs. Marg·aret M. Somers.
Q. I show you a letter marked for identification as Defendant's Exhibit 4A, and ask you if that is a letter you received from Mr. Somers enclosing the remittance to :which
you have just referred 1
A. It is.
Mr. Worth: ,ve offer Defend.ant's Exhibit 4A in evidence,
as follows:
'' May 2nd, 1938.
Mr. W. G. Gait.her, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, North Caroltna

Re: W. H. Hickm~n, Sr., and Jr., Loans
Nos. 2233 and 22:33%.

page 164

~

Dear Mr. Gaither:
I herewith enclose check of Margaret Mason
· Somers, Account No. 2, for the sum of $1,398.88 to cover installments due on the above described loan as of May 1st,
]988.
We had to borrow this money to take care of the loan but

M. M. Somers, et al., v. V.-0. Joint Stock Land Bank, etc. 1~9
W. G. Gaither.
we promised to take care of the current installments promptly,
.and we are trying to carry out our agreement with you on
these iterns.
Please let me have receipt for same accordingly.
1Vith kindest regards, I am.,
Very sincerely yoursJ

ELMER W. SOMERS
ELMER. W. SOMERS

EWS:P
Enc.."

Q. I show you a paper writing marked .Defendant's Ex..
hibit 2, purporting to be a carbon copy of a letter dated May 7,
1938, directed to Mr. Elmer W. Somers, Attorney, and ask
you if that is a copy of the acknowledgment?
A. That is our acknowledgment of hi~ check.
Mr. Worth: We offer Defendant's Exhibit 2 in evidence,
as follows:
1

'May 7, 1938.

Mr. Elmer W. Somers, Attorney
..A.cco1nac, '7'irgiriia
FIJ:LE: Loan #2232
FILE: Lonn #2233%

W. H. Hickman Sr. and Jr.
De,u Sir:
Acknowledgment is made of your letter of May 2, 1938,
enclosing· remittance in the amount of $1,398.88, in payment
of the May 1, 1938 .installment due on connection with the
a hove loans.
.
1
rhanking you very much for this payment, we are
_ Yours very truly,
President. n

CBW:U
pag-e 165

~

Q. I show you a paper writin~ marked for identification Defendant's Exhibit 3., da.ted November
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7, 1938, directed to you as President,. and sig'D.ed Elmer W ..
Somers, and ask you if you received that letter.
A. Yes, sir.
.
Q. Did you receive the remittance covering the installment
due November 1, 1938, in that letter t
A. I did.
Mr. Worth~ We offer in evidence Defendant's Exhibit 3,
as follows:
''November 7, 1938..
Mr. W~ G.. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, North Carolina
Re~ W., H. Hickman, Sr. and Jr.,Loans ..

Dear Mr. Gaither~
I herewith enclose check of Margaret Mason Somers, account #2, for the sum of $1,398.88, dated November 1, 1938,
to cover installment due as of November 1·, 1938.
I would have sent same to you last week, but have been
out of the office on account of illness and have just returned
fo work this morning.
Plea~e send receipts for same accordingly.
With kindest reg·ards, I am
Very sincerely yours,

EWS:W

ELMER vV. SOMERS
.ELMER W. SOMERS

Enclosure' 1

Q. I show you a paper writing marked for identification
Defendant's E·xhibit 4, and ask you whether or
page 166 ~ not that is an acknowledgment of the letter of
November 7, 1938, from Mr. Somers?
A. It is.

1\fr. ·wort.h: We offer in evidence Defendant's Exhibit 4,
afi follows !
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"November 9, 1938
Mr. Elme1~ W. Somers, Attorney
Accomac, Virginia
FILE: Loan #2232 -E
FILE: Loan #2233~-E
Dear Sir:
Acknowledgement is made of your letter of November 7,
1938, enclosing check in the amount of $1,398.88, which amount
is the equivalent of the total of the November 1, 1938 installments maturing in connection with these loans.
As you understand this remittance will have to be applied
on the oldest delinquent items of the account, which we trust
meets with your approval.
Yours very truly,
Treasurer.

CBW:U"
Q. I show you a letter identified as Defendant's Exhibit
n. and ask you if tha.t letter was received by the Bank, it pur-

porting· to be a le~ter from Mr. Somers directed to l\Ir. Wood,
the Treasurer?
A. It was received.
Mr. ·worth: We offer in evidence Defendant's Exhibit 5,
as follows:
''November 10, 1938.
C. B. "\Vood, Treasurer
Virginia...iCarolina tT oint Stock Land Bank
Elizabeth City, N. C.
Re: "'William H. Hickman, ,Jr. and Sr., Loans
#2232-E and 2233%-E.

,v

pag-e 167 ~. Dear :Mr.
ood:
"Your favor of the 9th instant received and
'!ontents noted.
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W. G. Gaither:! beg to advise t.hat I gave to your hank last year collateral
security for all of the amount due on these two loans, including taxes paid by your bank on the Hickman farms, thereby
leaving due and owing to your bank only the current and
future installments, -beginning May 1, 1938.
Mrs. Somers would not g·uarantee, and did not agree to
pay any of the past due installments and taxes which should
be taken care of out of the collateral given your bank.
It was expressly understood and agreed that the payments
to be met by Mrs. Somers should cover the installments as
t.hey fell due beginning May l, 1938, and every six months
thereafter, until closed out as per the terms of the original
-deeds of trust.
On May 2, 1938, I sent to your :Mr. Gaither check of Margaret Mason Somers, account #2, for the sum of $1,398.88
to cover the installment due on the above described loans as
of May 1, 1938, and on l\fay 7, 1938, yon sent me receipt for
same showing that it had been credited to the payment of
May 1, 1938, installment.
Mrs. Somers is not willing for the check sent you to be
applied on the oldest installments of the Hickman accounts
~nd is demanding that it be accepted in payment of the installment due on November l, 1938, as per my letter to you
of November 7, 1938, to Mr. Gaither, and I will ask that you
kindly let me have receipt for same accordingly.
n
--L,--

.Mr~. Somers is asking the bank to hold up the payment of
<'heck until the·item is properly cleared on your records and
r~eeipt for same is sent to me for her accordingly.
As I advised your Mr. Stubbs when he was in the office,
yonr bank will probably have to fake some losses on the past.
dll(~ installments as the Hickman farms will not ,bring today
at public auction $30,000.00. I really hate to see your bank
take a_ny loss whatsoever on any loan over here, but I have
already advanced thousands of dollars to various parties to
_ena.ble them to pay the interest, and have kept up many payments myself, and have finally-reaehed the point where it is
imnossible for me to continue to do so.
J am sending· this to vou by special delivery so that it may
reach your office early Friday morning and will ask that you
send me the proper receipt so that it may reach me on Sat-
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urday morning, so that Mrs. Somers can notify the bank to
dear the check accordingly..
Very truly yours,

ELMER W..SOMERS
EW.S:W

SD

Q~ I show you Def'endant 's Exhibit 6, and ask
you if that is a carbon copy of letter that was
sent to Mr. Somers in reply to his letter of November 10, 19387
.A. It is.
page 168 }

1\fr. Worth: We offer in evidence Defendant's Exhibit 6,
as follows=

~'November 14., 193&

Mr. Elmer W. Somers, Attorney
Accomac, Virginia
FILE: Loan #2232-E
FILE: Loan #2233%-E

Dear Sir!

Vve have for aclmowledg-eme11t your 1etter 0£ November 10,
1938, with further refere nee to check of $1,398.88 enclosed in
your letter of November 7, 1938, tendered in payment of the
November 1, 1938, installments of the abo'Ve loans.
In accordance with the agreement entered into with you
on November 9, 19~7, we have used the check in payment of
the November 1. 1938, installments of these loans, formal
receipts for which are herewith enclosed.
We wish it fully understood that your two notes of $5,000
each, secured by col1ateral as recited therein, were accepted
aR additional collateral in allowing a further extension on
_the delinquent accounts, with the understanding that if and
when paid, the proceeds were to be used in full settlemeJ?.t
of past due items through 1937, provided you would pay to

1
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the bank, prior to January 1', 1938, the sum of $1,000.00 additional.
The check accompanying the November 7, 1938, letter has
not been returned to us, and if done we will redeposit for
payment, _as we understand this letter, along with receipts,
will serve yom· purpose.
Yours very truly,,
Treasurer

CBW:U
Encls..''
Q. I asI{ yon whether or not pursuant to letter of N ovember 14, 1938, directed to Mr. Somers that check
page 169 ~ was credited in payment of the November 1., 1938
installments t
A., It was ..
Q. Did Mr~ Somers make any further objection to that
check being· so applied!
A. No, sir.
Q. 1 show you a paper writing marked for identification
Defendant's Exhibit 6A, and purporting to be a letter to you
from :Mr. Elme1· 1..V.. Somers and ask you if' you received that
Jetter?
A. Yes, sir.
lfr, Worth: 1.,Ve offer Exhibit 6A in evidence, as follows:
•'.April 29, 1939.

Mr. W. <1. Gaither, President
"Virginia-Carolina Joint Stock Land Bank
lmizabeth City, N. C,
lle 2 W. It. ~icktr1an, Sr. and Jr., Loans
Nos. 2232 and 22331/2
:bear Mr. Gaither:
I herewith enciose check
Margaret M. .Somets, Account
#2, .for $1,398.88 t?. cover the am~rtization installments due
on the above d_escr1bed loans 9n ].fay 1, 1939, as per agTeetnent. The balance due on said loans at this time is $16,-

or
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911.51 and $14,550.37, respectively.

Please receipt the en·
closed statements and let me have same for my files.
·with kindest regards, I am
Very sincerely yours,

ELMER W. SOMERS
ELMER W. SOMERS
EWS/w
Enclosures ''
Q. Was the check referred to therein enclosed in that letter?
A. It was.
Q. I show you a. paper writing marked for
page 170 ~ identification Defendant's Exhibit 6B, purporting to be a copy of a letter dated May 2, 1939, directed to Mr. Somers and sig11ed by you. I ask you if you
dictated and mailed that letter to Mr. Somers, or caused it
to he mailed to him.
A. Yes, sir.
Mr. Worth: We offer in evidence Defendant's Exhibit 6B,
as follows:

''Mr. Elmer W. Somers,
Accomac, Va.
Re: W. H. Hickman, Sr.-No. 2232
"\V. H. Hickman, Jr.-No. 22331h

Dear Mr. Somers:
vVe are today in receipt of your letter of April 29 with
enclosures.
,,r:hile the check which vou enclosed of Mrs. Somers in the
sum of $1.398.88, is apparently in the correct amount to
cover the installments clue May 1, 1939, we are unable to
ac(lept it and are returning it to you herewith, due to the incorrect balances which you state would be due on these two
loans.
·
Reg;arcling loan No. 2232, our records show the unpaid
balance on principal to be $18,977.99 (plus interest), whereas
if l\frs. Somers' check were accepted and applied, the unpaid principal would be $17,790.57~ (plus interest) instead
of $16,911.51, as mentioned in your letter.

Supreme Court
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W. G. Gaither.
Regarding loan No. 22331h, the unpaid principal is now
'$16,189.27 (plus interest), whereas if Mrs . .Somers' check
were accepted and applied, the unpaid balance would be. $16,027.95 (plus interest), instead of $14,550.37 as mentioned in
vour letter.
You, of course have in mind the item o.f $1,527.84, taxes
advanced by us on December 10, 1937, which item has been
recognized by Mrs. Somers' note, not yet due.·
If you wish us to accept this check in accordance with
these revis~d figures, please write us accordingly. We are
confident you will find the figures which we have given you
are correct.
With best wishes,
w

Yours very truly,
President.
May 2, 1939.
WGG:M''
~

Q. Mr. Gaither, in the next to the last paragraph of that Exhibit 6B I notice that you bav~
referred to a note of Mrs. Somers for $1,527.84. I wish you
wonld tell the Court whether that is or is not correct about
bein~· the note of Mrs. Somers?
A.· It is not correct. The note is one executed by Mr. Elmer "\V. Somers in the same amount and same date.
Q. Is that a typographical error?
A. Typographical error.
0. I hand you a paper writing marked for identification
D~fendant's Exhibit 60, purporting to be a letter from Mr.
Elmer W. Somers to you as President, dated May 4, 1939,
and ask you if you received that letter.
A. We·did.
page 171

Mr. Worth: We offer in evidence Defendant's Exhibit 60,
as follows:

"May 4, 1939.
Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
~Hzabeth City, N. C.
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Re: W.. H. Hickman, Sr., and W. H. Hiclrman, Jr.,
Loans Nos. 2232 and 2233%.
Dear Mr. Gaither:
Your favor of the 2nd instant r~ceived and contents noted.
Frankly, I do not understand yom· letter.
You .and I settled this proposition during the late fall of
1937, at which time I gave to you $8,000.00 worth of collateral
which Mrs. Somers had loaned me for that purpose, alid I
gave you my individual note for $2,000.00 more, making a
total of $10,000.00, which your Board agreed to accept in full
compromise settlement of all past due installments on . . the
above described loans, leaving only the current installments
due and owing, the first installment thereafter falling due
on May 1, 1938, and the same was paid accordingly.
On November 7, 1938, check for $1,398.88 of
page 172} Margaret M. Somers, Account #2, dated Novem.
ber 1, 1938, to cover installment due as of November 1, 1938, was sent to you, and your Treasurer, on
November 14, 1938, sent me receipted bills for same dated
November 9, 1938, and said receipted bills show that the balance due on said loans to be $11,148.'92 and $14,754.73, respectively. Therefore, my letter of April 29, 1939., to you
was correct.
l\Irs. Somers has nothing whatever to do with the payment
of the·past due item which you and I compromised as stated
above. Wurthermore, Mrs. Somers did not give any note on
December 10, · 1937, nor at any other time, for $1,527.84, nor
for any other amount, for taxes advanced by your bank. The·
taxes were supposed to have been paid by your bank in 1936,
and it was not until after you and I had effected a compromise
gettlement that your bank found that you had not paid all
taxes due and owing in December, 1936, and your Mr. Saw~
yer asked me to give my personal .note for said amount so
as to make your bank records show up better, although I told
him at that time that I could not pay same but would gladly
help him and you out on the proposition as much as I could
if it meant anytlling to you.
·

W. G. Gaither, President

-2-

May 4, 1939.

When Mrs. Somers loaned me the collateral valued at
$8.000j)O. it was with the e:xpress understanding between us

that the same would be turned over to your bank on the conili tions only, namely that your bank would accept same and
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my additional personal liability for $2,000.00, a total of $10,000~00, in full compromise settlement of all past due installments so that she would not be bothered about anything except the cnrreut installments as they fell due. I expect to
live up to my ohligation and am sure that you will see to it
that your bank does likewise. Evidently you must have overlooked the- compromise settlement made by us, otherwise you
would not have written your letter of May 2, 1939.
I realize that there is no need of grieving over spilt milk;
however, I can assure you that conditions since 1937 have
not improved sufficiently to warrant even our present undertaking of trying to take care of tJ1e installments on these
loans so as to save your bank harmless on said current installments as we are doing. Under no circumstances would
Mr~. Somers try to take care of any additional sums. The
current installments, annual taxes, fire insurance preminms
and upkeep amount to over $4,ooo~oo per year, and the net
income from said farms is not half tbis amount each year.
I am returning· herewith the check and the statements attached accordingly as they are correct as you wiII :find from
further inspection of your records in this case ..
With kindest regards, I am
Very sincerely yours,

ELMER W. SOMERS.
ELMER W. SOMERS.''

EWS:w
Enclosures.
page 173 ~

Q. M.r. Gaither, did you reply to that letter?

A. Yes, sir.
Q. I sl10w you a paper writing marked Defendant's Exl1ibit
R. and ask you if th~t is a carbon copy of the reply wllich
von dictated and which was mailed to ]\fr. Somers?
. A. It is.
Q. It rofers in the first paragraph ''We are in receipt of
,,.onr Jetter of tl1e 14-tll instant." Is that correct!
· A. TJ,at is a typographical error. It sh<;mld have been
the 4tli instant.
0. Wliat. was the date of vo11r letter there?
A. MRY 6tl1.
V

1\fr. Wortl1: \Ve offer in evidence Exhibit 8, for the Defendant~ wliich is as fo11ows:
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''Mr. Elmer W. .Somers,
Accomac, Va.
Re: W. H. Hickman, Sr.-#2232
W. H. Hickman, Jr.-#2233%

Dear Mr. Somers :
We are in receipt of your letter of the 14th instant.
We have no objection to accepting Mrs. Somers' check for
$1,398.88 in settlement of the installments Q.jle May 1, 1939.
What we tried to make clear in our recent letter was with
respect to the amount due us on each of these loans after
crediting the check which we are now tendering.
We believe if you will read the third paragraph of the
agreement to which you refer, dated November 9, 1937, that
this will clear up the entire difficulty. You turned over to
us certain notes which, the agreement provides, were to be
credited on the Hickman loans WHEN PAID. The a.ddi.tional notes, as you already lmow, have not been paid and
therefore have not been credited on the Hickman loans.
We are willing to aooept the check, if you wish us to do
so, in accordance with the agreement of Novempage 174 ~ ber 9, 1937, to which you refer. The check is returned .to you herewith and you can advise us
your wishes regarding it.
·with kind regards,
Yours very truly,
President
May 6, 1939
WGG:M:

Enc."
Q. I show you a paper writing identified as Defendant's
Exhibit 9, purporting to be a letter to you as President from
Elmer W. Somers and I ask you if you received that letter?
A. We did.
1

1\fr. Worth: We offer in eyidence Defendant's Exhibit 9,
as fol1ows:

180

Supreme Court of Appeals of Virginia

W. G. Gaither.
''May 17, 1939.
l\fr. vV. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank,
Elizabeth City, N. C.
Re: W. H. Hickman, Sr., and W. H. Hickman, Jr.,
Loans Nos. 2232 and 2233:lh.
Dear Mr. Gaither:
Your favor of the 6th instant received and contents noted.
I do not have before me a copy of the agTeement to which
you refer dated November 9, 1937, and will appreciate it if
you will send me a copy of same as held by you.
My understanding· of the agreement. was that the $8,000.00
worth of collateral and my additional personal obligation of
$2,000.00 making a total of $10,000.00, was accepted by your
bank in full compromise settlement of all past due installments. interest and taxes ; and I agreed to pay and did pay
the 1937 taxes; and in 1938 I sent you for Mrs. Somers her
checks for the lfay 1, 1938 and November 1, 1938, installments and hold here the receipts for same accordingly.
I am holding here Mrs. Somers' check for
page 175 ~ $1,398.88 for you as per my letter of April 29,
1939, to you. Please let me have a. copy of the
November 9, 1937, agreement to which you referred in vour
letter of the 6th instant.
.,
With kindest regards, I am
Very truly yours, .

EL:M:ER W. SOMERS''
Q. Did you reply to that letter?
A. We did.
Q. I show you a paper writing- marked for identification
Defendant's Exhibit 9A, and ask you if that is a carbon _
copv of the letter which you dictated and which was mailed
to Mr. Somers?
A. It is.
Mr. Worth: ·v.,re offer in evidence Defendant's Exhibit 9A,
which is as follows:
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"'Mr. Elmer W. Somers,
Accomac, Va.

Re: W~ H. HicJanan; Sr..-#2232
W. H. Hickman, Jr.,-#2233%

Dear Mr. Somers:
We are pleased to send you herewith, as requested in your
letter of May 17th, a copy of your letter to us dated November 9, 1937, with which you submitted the additional collateral,
and we wish to call your particular attention to paragraph
three...
A.waiting your further advices, we remain, with kind re·
gards,
'
Yours very truly.,
President.
May 18, 1939..
.WGG:M
Enc.''
Q. Did Mr. Somers reply to your letter of the 18thi
A. He did.
page 176} Q. I show you a paper writing marked for identification Defendant's Exhibit 9B, purporting to
he a letter directed to you and signed Elmer W. Somers~
dated May 20, 1939, and· ask you if you received thaU
A.. We did.
ai:;

l\fr. Worth:
follows:

,ve offer in evidence Defendant's Exhibit 9B,
n May

20, 1939.

Mr. W. G. Gaither, President
Vinrinia-Carolina ,Joint Stock Land Bank
Elizabeth City, N. C.

Re: W. H. Hickman, Sr .. and '\V. It. ffickman, Jt.,.
Loans Nos. 2232 and 2233%.
DeHr Mr. Gaither:
Your favor of the 18th instant received with enclosure.

I
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I had on file a copy of my letter of November 9:, 1937., to your
bank, but I thought you referred to some other agreement
executed by you on behalf of your bank and the writer, and
I could recall no such agreement.
I also hold here your telegram and letter confirming the
offer made in my letter of November 9, 19'37. I fail to see
wherein any statement made in the third paragraph of my
letter would obligate Mrs. Somers or myself to permit the
ehccks sent for current installments to. be taken in payment
of any past due installments for which the collateral mentioned and described in the first and second paragraph of my
letter of November 9, 1937, was giv~n.
The sdxth paragraph of my letter expressly stipulates that
I would pay all installments on said Hickman lands as the)T
became due, and all taxes as they became due, and would
keep the building·s on said Hickman lands insured as provided by the aforesaid deeds of trust, paying the premiums
on said policies as they became due and delivering said
policies to yonr bank.. This. much has been done and we are
eontinning to do. It was for that purpose that Mrs.. Somers'
check for $1,39'8.88 was sent to your bank for the May 1, 1939,
installment, just as checks for like amount were sent to your
ba.nk for May 1, 1938, and November l., 1938, installments,
for which payments I hold here receipts.
I sbalI continue to work a.long the line stated in my letter
of November 9, 1937, and. work out the collateral given your
bank, but I must have the cooperation of your
page 177 ~ bank in order to do so; otherwise it means a considerable loss to both of us. ·We might as well
face the conditions

-2Mr. W. G-. Gaither, President

May 20, 1939

as they exist, and from your past experience with sales on
the Eastern Shore of Virginia, I presume there is no need
of calling to your attention the fact that any sale made of
real estate in this County under present. conditions means a
decided loss to the mortgage holder. People over here are
not interested in farms, nor are they interested in operating
farms. It simply costs too much monev for the net returns
received therefrom. I have been trying, and am st.ill trying,
to work out this proposition without too great a loss to your
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bank, hoping that some time within the next twenty years
conditions may improve and land values advance; but at the
present time, and for the past ten years, I have taken an
awful licking. One simply cannot pay $4,000.00 from less than
$2,000.00 net returns without making up from other sources,
which in my case is from my office practice.
I am, therefore, returning the check and two statements
to be used on the same terms and conditions as set forth in
my letter of April 29, 1939. This is certainly in accordance
with our agreement. Please receipt and return the statements to me accordingly.
With kindest regards, I am
Very sincerely yours,

ELMER W. SOMERS
ELMER W. SOMERS
E,VS/w
Enclosures''

Q. Mr. Gaither, I show you a paper writing identified as
Defendant's Exhibit 12, and ask you if you dictated that
letter, and if it was mailed to Mr. Somers¥
.A. Yes, I dictated it. It was mailed May 27, 1939, and it
was mailed to Mr. Somers.
Mr. Worth: We offer as Defendant's Exhibit 12 letter
above ref erred to, as follows :
page 178

~

"Mr. Elmer W .. Somers,
Accomac~ Va.
Re: \V. H. Hicl{man, Sr.-2232
W. H. Hickman, Jr.-2233%

Dear Mr. Somers:
Your letter of May 20, with enclosures, has been duly received. In the closing para~rraph of this Jetter, you say that
Mrs. Somers' check for $1,398.88 is to be accepted hy us on
flle terms and conditions as set forth in your letter of April
29. 1939.
In view of this statement., we are returning- Mrs. ,Somers'

cl1eck to you herewitl1, as the figures in your Jetter of April
29 do not show the correct unpaid balances of these two
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loans. The correct figures were given you in our letter of
May 2, 1939.
As previously stated, we are perfectly willing to accept
the check in accordance with the agreement of November 9,
·
1937, and that is the only way we can accept it.
Yours very truly,
President.
May 27, 1939
WGG:m
Enc.''
Q. I show you a pa.per writing· marked for identification as
Defendant's Exhibit~ll, dated May 26, 1939, and purporting
to be a letter to you as President from Elmer W. ·Somers.
Did you receive that?
A. Yes,. sir.

Mr. Worth: We offer in evidence Defendant's Exhibit 11,
as follows:
"May: 26, 1939.

Mr. W. G. Gaither, President
Virginin-C.a.roliua Joint Stock Land Bank
Elizabeth City, N. C.
;

Re: W. H. Hickman, Sr., a11d W. H. Hickman, Jr.,
Loans Nos. 2232 and 2233%.
Dear Mr. Gaither:
Pursuant to my conversation with your Mr.
page 179 ~ Worth on Wednesday afternoon of this week, I
.
beg to advise that the check of Mrs. Margaret M.
Somers, Account No. 2, sent to you on April 29, 1939, for
$1,398.88 was to cover installments due on .the above described
loans on May 1, 1939.
This of course has nothing to do with the amount of $10,000.00 on which your bank and I effected a compromise on
November 9, 1937, for all past due installments and for which
I gave your bank collateral of the value of $8,000.00 and
agreed to pay the additional sum of $2,000.00 myself. I ex-
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pect to cariy that ag-reement through .so that all past' due installments on the Hickman loans can and will be paid by me
.as per my agreement with you on November 9, 1937..
The balance due on the future installments., not including
the past due installments., according to the statements rendered by your bank for May 1, 1939, appears to be from ·said
statements the .sums of $16,911.51 and $14,550.37, respectively.
I trust that this clears up the situation so that this item
can be disposed of accordingly.
With kindest regards., I am
1

Very sincerely yours,

ELMER W. SOMERS
ELMER W. SOMERS

EWS/w
CC: W. A. Worth, Esquire
Elizabeth City, N. C."
Q. I show you a paper writing marked marked for identification as Exhibit 12A, purporting to be a copy of a letter
to Mr. Elmer W. Somers from you and ask you if you wrote
the original of which that is a copy, and if the original was
mailed to Mr. Somers?
A. That is correct.
Mr. Worth: We offer in evidence Defendant's Exhibit
12 B, as follows:

"Mr. Elmer W. Somers,
Accomac, Va.
Re: W. H. Hickman, Sr .-2232
W. H. Hickman, Jr.-2233%
Dear Mr. Somers:
In our letter of May 27, we returned to you
Mrs. Som8rs' ch(;lck for $1,398.88, for the reasons
explained therein.
The following day, May 28, we received your letter of May
26, which crossed ours of May 27 in the mails.
We are writing now to say· that it will be agreeable to us
to accept Mrs. Soµiers' check in accordance with your letter
of May 26, and, if you care to do so, we suggest that you drop
page 180}
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this check in the mails,. to be used as outlined in your letter
of l\fay 26.
With kind regards,
Sincerely yours·,
President..
June 7, 1939..
WGG:M"

Q. I show you a paper writing marJwd for identification
Defendant's Exhibit 12B, and purporting to be a letter di1·ected to you as President from l~Imer W. Somers, the letter being dated June 12, 1939, and I ask you if you received
that letter..
A.
did..

·we

Mr .. Worth: We offer in evidence De·fendant's: Exhibit 12B,
as follows-~

June 12, 1939.
Mr. W. G.. Gaither, President,
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, N. C.

Re : 1V. H. Hickman, Sr., and W. H. Hickman, Jr.,.
Loans Nos. 2232 and 2233%

Dear Mr. Gaither:
Your favor of the 7th instant received and contents noted.
I herewith e11close check of Margaret M. Somers dated May
11 1989, for $1,398.88, to cover the May 1, 1939, installment on
the above described loans, thereby leaving· a balance due on
the current and future installments of $16,911.51 and $14,550.37, respectively, a total of $31,461.88, as per statements
rendeted May 1, 1939, by your bank. Of course, this has
nothing to do with the past due installments which
page 181 ~ were settled between your •bank and me with collateral on November 9, 1937. Please receipt and
return to me the enclosed statements for my files.
vV'e are making· application to the Federal Land Bank of
Baltimore :for refinancing the Hickman farms. Under present prices of fatm produce, it is impossible for these farms
to net enoug·h to take care of the current installments from
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year to year, and we wish to get the farms refinanced at a
lower rate of interest.
I am sure that you will cooperate with us in this matter.
With kindest regards, I am
Very sincerely yours,
ELME,R W. SOMERS
ELMER W. SOMERS

I! ·

EWS/2
Enclosures

Q. Mr. Gaither, I show you a paper writing identified as
Defendant's Exhibit 13, purporting to be a copy of a letter
written by you to Mr. Elmer W. Somers under date of June
13, 1939, and ask you if you wrote the original of which that
purports to be a copy, and if the same was mailed to Mr.
Somers?
A. Yes, I wrote it, but didn't mail it. It was handed to
him in person in his office.
Q. There is a footnote below your letter I observe reading
"It will be satisfactory to accept the check as per my letter to you of May 26, 1939". Dated 6/15/39. Do you know
his signature i
A. Yes, sir.
Q. Is that his signature affixed to that?
A. Yes, sir, signature of Elmer W. Somers.
Q. Did you see him sign it f
A. Yes, sir.
Mr. Worth: We offer in evidence Defendant's Exhibit 13:
page 182

~

"Mr. Elmer W. Somers,
Accomac, Virginia.
File: Loan #2232--vV. H. Hickman, Sr.
File: Loan #2233%-,Y. H. Hickman, Jr.

Dear Mr. Somers:
Yours of the 12th is at hand.
V,..T e are very anxious to avoid any complications with respect to the remittance on the May l, 1939 installments, and
we feel that vou are of the same· desire. For that reason we
cannot accep"t check in accordance with your letter of June
12, 1939.
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·won't you kindly write us a letter to the effect that the
check signed by "Margaret l\L Somers", dated May 1, 1939,
for $1,398.88, is paid in accordance with your letter to us of
May 26, 1939.
Instead of writing a letter if you will just endorse your
, approval on this letter, copy of which we are handing you,
it will be just as satisfactory.
Yours very truly,
President.
June 13, 1939
WGG:M
Enc.
It will be satisfactory to accept the check as per my letter
to you of May 26, 1939.
Dated:
6/15/39
ELMER W. SOMERS
(signature)
Signed in my presence, at Mr. Somers' desk at
Accomac, Va. June 15th, 1939. W. G. Gaither."
Q. Mr. Gaither, I hand you a pa.per writing marked for
identification Defendant's Exhibit 14, purporting to be a letter dated November 24, 1939, directed to you as President and
from Elmer vV. Somers, and I ask you if you received the
check therein referred to 1
A. We did.
page 183 ~ 1\fr. Worth : We offer in evidence Defendant's
Exhibit 14, as follows:
''November 24, 1939.
Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, N. C.
.

In Re: W. H. Hickman, Sr., and Jr. Loans
Nos. 2232.and 22331/2.
Dear Mr. Gaither :
I herewith enclose check of Marg·aret M. Somers for
$1,398.88 to cover the amortization installments due on the
above described loans ori November l, 1939, as per agreement~
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:fhe balance due on said loans at this time is $16,66e.~s ~_nd
$14,339.88., respectively. Please receipt and return the endosed statements to me for my files.
With kindest regards., I am
Very truly yours.,

ELMER W. SOMERS
ELMER W. SOMERS

iEWiS/iw
Enclosures''

Q. Mr.. Gaither, was that check accepted on the terms set
out in that letter?
A. It was not.
Q. What was done with it?

A. It was forwarded to the bank on which it was drawn
to be certified and later it was returned to Mr. Somers.
Q. Were you in Accomac shortly thereafter¥
A. Shortly after receipt of the check!
page 184 } Q. Yes.
A. I was.
Q. What, if anything, did you do with respect to taking
the matter up further with Mr. Somers, or having anyone else
do it!
A. I did not discuss the matter with Mr. Somers myself -on
that date, but I had our general counsel, Mr. W. A. Worth,
to confer with Mr. Somers regarding it.
Q. Had you written a letter to Mr. Somers unde·r date of
December 18, 1939, and which is marked for identification De..
feudant's Exhibit 15?
A. I had.
Q. Was that sent to Mr. Somers by the hand of anyone?
A. It was given to Mr. W. A. Worth to deliver to him.
:Mr. Worth: We offer in evidence Defendant,s Exhibit 15.
as follows:
''Mr. Elmer W. Somers
:Accomac, Virginia
File: Loan No. 2232
Hi km
File: Loan No. 2233%c. an

Dear Mr. Somers:
_ Ref erring to your letter of November 24, with which you
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enclosed check of Mrs. Margaret M. Somers. for $1,398.88,,
we are unable to accept this check in accordance with the terms
of that letter.· However, we are willing to accept this check
in settlement of the installments due November 1,. 1939, on
these two loans, in accordance with the agreement entered into
on November 9, 1937. Kindly indicate below your desire to
have the cheek accepted in accordance with that agreement,.
using the space provided at the foot of this letter for that
purpose ..
Yours very truly,,

W. G. GAITHER President
Decein1ber 18,. 1939

'WGG:M
page 185}

It will be satisfactory to accept the check in
accordance with our agreement of November 9,,

1937..

Date:

,,

.

.Signature

Q. Mr. Gaither, I show you a paper writing marked for
identification Defendant's Exhibit 14A, purporting to be a
carbon copy of a letter directed to l\Ir. Elmer W. Somers by
you as President, dated December 20, 1939,. and ask you
whether or not you dictated that letter·¥
A.. I did,
Q. .And whether or not it was mailed to Mr. Somers!
A. It was ..
Q. "\Vas a copy mailed to :Mrs. Somers t
A. It was.
Mr. Vvorth: We offer in evidence Defendant's Exhibit 14A,
as £ollows :
·

''Mr. Elmer W. Somers
Accomac1 · Virginia

File : Loan #2232
H.
F1ile: Loan #2233112 - ickman
Dear Mr. Somers:
As explafoed to you yesterday ·by Mr. Worth, we cannot
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accept the check of Mrs. :Margaret l\L Somers for $1,398.88
on the conditions as set out in your letter accompanying it.
We are therefore, returning her check to you he1~ewith, it being drawn on the Farmers & Merchants Bank of Onley, Virginia.
vVe expect to report to our Board of Directors at their
meeting tomorrow your failure to turn over to us the deed of
trust in connection with the W. J. "'\Vest notes, which the ag-reement of November 9, 1937, provided should come to us,. and
we anticipate that they will direct us to start foreclosure proceedings in connection with the two Hickman deeds of trust,
and also to start action in connection with your two personal
bonds for $5,000.00 each turned over to us in connection with
the agreement of Noyember 9, 1937, referred to
page 186 ~ above.
Yours very truly,
. President
December 20, 1939.
WGG:M
CC : Mrs. Margaret l\I. Somers''

Q. Mr. Gaither, on the receipts which were sent Mr. Somers
for the installments which he did pay I notice figures in typew1:iter in the lower right-hand corner, and regarding which
figures there is no explanation on the statements or receipts.
If you know will you tell the Court what those figures represent?
A. Those figures indicate the amount of the unmatured in·stallments on that particular loan.
Q. I direct your attention to two papers entitled "Notice
of payment due May 1939" and on one of these statements in
the lower right-hand corner are the figures $14,550.37. Is that
what you say represents the unpaid installments on that
note?
A. Unmaturecl installments on that loan.
Q. And on the other paper is $16,911.50. Is that what you
say represents the unmat.ured installments on that loan 1
A. It is.
Q. There were two of these Hickman loans 1
A. Correct.
Q. Do those figures have anything· to do ·with the installments in arrears?
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.A. Nothing whatever.
Mr. Mapp: Motion to strike out above answers, because
the receipts speak for themselves.
Q. Mr. Gaithei·, I ask you if you have prepared,
or caused to be prepared, a statement of the account with respect to the two Hickman loans, based
upon the letter of Mr. Somers' of November 9, 1937¥
A. I did.
,
Q. I ask you based on the letter or agreement of November 9, 1937, what was the balance due on these two Hickman
loans as of February 1, 1940 Y
A. It was $43,573.58, subject to credit from sale of the
Taylor & Baylis timber.
Q. The proceeds from the Taylor & Baylis timber, if I
remember correctly was something less than $2,000Y
A. That is correct.
Q: The bid on the property was $2,000?
A. Yes, sir.
Q. And when costs are deducted the net sum remaining is
to be credited on this Y
A. Yes, sir.

page 187
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Mr. Worth: We offer this statement in evidence, marked
as Defendant's Exhibit 16, as follows·:
'' bi re: Somers v. Virginia-Carolina Joint Stock Land
Bank.

2 notes of $5,000.00 each, dated October 1st. 1937
Interest thereon to Feb. 1st., 1940
Tax note of December 15th, 1937
Interest to F'eby 1st
Balance on $1,000.00 due 1/1/38
Interest on $600.00 to 2/1/40
Installment due Nov. 1st., 1939
Balance principal in addition to above Hickman
Sr. Loan
·
Balance principal in addition to a:bove Hickman
Jr. Loan

$10,000.00
1,400.00
1,527.84
190.00
600.00
75.00
1,398.88
16,666.98

14,339.88
46,198.58

M. M. Somer~, et al., v. V.. -0. Joint ,Stock Land Bai;tk, etc. U>3
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CREDITS.
4/1/37 Pumping Station $ 500.00
page 188} 12/2~/39 Power Line easement .
.
$ 12(t.00
2/2/40 sale of Collateral
2,005.00

2,625..00

Balance due

43,573.58'' ,

Q. Mr. Gaither, attached to one of the $5,000 Somers notes
is a note of W. J. West for $3.,000. What, if any, representations were made to you by Mr. Somers with re:speet to the
.
value of that note, or as to its security!
A. Mr. Somers represented that to us as being a first mortg·ag·e on the farm in Somerset County, Maryland, purcha'Sed
by Mr. W. J .. West for $3,000..
Q. I ask you whether or not he represented to you. that
that note was secured by a mortgage on the Maryland property!
A. He did.
Q. What if anything, did he represent to you as to the
value of that note in his opinion Y
A. He represented that in his opinion it was fully worth
$3,000.

Q. Now I will ask you was that before or after your bank
accepted his proposal as set out in your wire of December
"7th?
.A..· That was before.
Q. Did he at that time. say anything to you about the deed
of trust or mortgage securing that $3,000 note having· been
previously assigned Y
A. He did not.
·
Q. Did he afterwards furnish to· you an abstract of title of
the lands in Maryland and covered by the mortgage or deed
of trust purporting to secure that note?
A. He did.
page 189} Q. Did he ever say anything to you about it until
the bank began its action to f orec.lose under that ·
mortgage?
A. He did not.
Q. Did he do it then of his own accord, or did you find it
out from other sources 7
A. We found it out from other sources.
Q. Now in this letter or agreement of November 9, 1937,
it is set forth ''I will immediately have sent to you the mort-
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gage securing the William J .. West bond, and the Bill of sale
and vendor's lien covering the <Marion A. Taylor and P. L.
Baylis timber ~J:>onds ''. I ask you if he sent you that mortgage securing the William J. VY est bond 1
A. He did not.
Q. Has he ever done it r
A. He has not.
Q. In this same agreement of November 9, 1937, he says
in parag-raph four '' I have already paid $2,000.00 on the installments duo for the year 1937, and agree to pay $1,000.00
additional by the first day of January, 1938''. Has he ever
paid that $1,000?
A. Paid $400.00 of it.

Q. Is that aIH

A. That is all.
Q. Has l\fr. Somers ever paid the notes, the two $5,000 notes

which he gave?
A. He has not..
Q. Any interest on them f
A. No.
Q. I ask yon to state whether or not all tllat
page 190 ~ has been paid thereon other than what credit may
'
come from the Baylis timber are the credits
shown on the statement Exhibit 16?
A. That is correct except for several installments -;\frs.
. Somers paid.
Q. I am speaking oi tlrn notes of $5,000 each.
A. 'Nothing has been paid on them except these items here.
Q. I see one of the credits here is ''pumping station $500."
Tell me what that was, please.
A. That represents a tract of about one-half acre of land
on the Chincoteague road that was sold to the town of Chincoteague by Mr. Somers some years back, this money having
been paid into us for the release of the property from our
mortgag·e.
.
Q. The property conveyed was covered by the Hickman
deeds of trust?
A. Yes, sir.
Q. I notice '' Power line easement $120.00' '. I ask you
whether or not that was for easement. over one or both of tl1e
tracts covered by the Hickman deeds of trust?
A.. It was.
Q. And the sale item, "Sale of collateral $2,005.00". That
is the proceeds of sale of the .Accomac Hotel bond and the
W. J. VIest bond Y
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A. That is rig·ht.
Q. The W. J. West bond brought whaU Do you recall?
A. $5.00.
Q. Mr. Somers has heretofore testified that when you were
here in Accomac County on some business connected with
other lands you made some statements to him
page 191 ~ with respect to releasing him from his liability
under those two $5,000 notes. Please tell the
Court whether or not you at any time did or did not state
to Mr . .Somers that the bank would releave him of the payment of his two $5,000 notes, or ihat the collateral called for
in those notes was to be accepted in full settlement of all items
in arrears as of November 9, 19371
A. Never made any such statement to him.
Q. Did you have any authority to make any such statement
had you been so disposed!
A. I did not.
Q. I ask you whether or not anybody representing or connected with the bank has ever in your- presence or to your
knowledge made any such statement to Mr. Somers T
A. They have not.
Q. This telegram of December 7, 1937, approving the proposal of November 9th, ''plus assumption of taxes of $1,527.00 .
as you agreed with Mr. Sawyer". I ask you whether or hot
you knew of any agreement either then or at any other time
made by you or anybody representing the bank to the effect
that Mr. Somers was not to pay, or at least not held responsible for the payment of that note of $1,5271
A. I did not know of any such agreement.
Q. I neglected while ago to ask you if after your telegram
of December 7, 1937, your letter of the same date to ]\fr.
Somers, he delivered to your bank his note for the taxes in
the sum of $1,527.80
A. He did.
Q. I show you a J)apcr writing ·marked for identification
Defendant's Exhibit 17, and ask yon if that is the note be sent
you?
A. It is.
pag·e 192 ~ Q. Has it been paid?
A. It has not.
Q. Any part of iU
A. None whatever.
}fr. Worth: "\Ve offer in evidence Defendant's Exhibit 17, ·
as follows:
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'' Accomac, Virginia.
December 15th, 1937.
FIVE YE.A.RS after date I promise to pay to the order of
VIRGINIA-CAROLINA JOI;NT STOCK LAND BANK, of
Elizabeth City, North Carolina the sum of FIFTEEN HUNDRED T"\VENTY-SEVEN DOLLARS· AND EIGHTYFOUR c.mNTS ($1,527.84), with interest, at six per cent,
negotiable and payable at Accomac, Virginia. This note is
given for balance of taxes paid by the VIRGINIA CAROLINA JOINT STOCK LAND BANK for the years 1933, 1934,
1935, and 1936, to William P. Godwin, Deputy Treasurer, on
December 13th, 1937.
I hereby waive my homestead exemption as to this obligation.
Given under my hand this the 15th, day of December, 1937.
ELMER W. SOMERS (Seal)"
page 193
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Q. Mr. Gaither, you have heretofore testified
that Mr. Somers did submit to you the abstract
of title of the lands covered by the mortgage and which was
supposed to secure the W. J. \Vest note of $3,000. I show you
a paper writing marked Defendant's Exhibit 18, purporting
to ·be a letter from Elmer W. Somers to you as President,
.dated December 15, 1937, and ask you if you received that
letter¥
A. We did.
Mr. Worth: We offer that letter in evidence as Defendant's Exhibit 18, as follows :
,
·
'' December 15, H137 .
.Mr. W. G. Gaither, President
Virginia-Carolina Joint Stock Land Bank
Elizabeth City, North Carolina
Re: Abstract of title to "Lawrence
Farm", near Westover, Maryland

Dear Mr. Gaither:
I beg to advise that I completed the examination of title .
to the above described farm, now owned by William J. West,
and on which your Bank holds the Taylor an~ Baylis timber

•
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bonds for $3,000.00, and the William J.. West bond for
$3,000.00, .as collateral seeurity to the payment of the Hickman loans.
I herewith enclose .an abstract of title duly certified by me
on said farm.
.
I will send you the abstract of title
the Accomack Hotel.,
Inc., on which you hold one deed of trust bond as collateral
within the next two or three days.
I am enclosing herewith my note o:f even date for $1,527.84.,
pay.able five years after date, with interest, to cover the
amount of taxes paid by you on the "Hielonan Farms" for
1933, 1934, 1935 and 1936.
With kindest regards, I am,

to

}JWS:P
Enc. 2

Very sincerely yours,
ELMER W. SOME.RS.
ELMER W. SOME,RS. ,.,

Q. I show yon a paper writing marked for identification Defendant's Exhibit 1!), and I ask you
whether that is or is not the abstract of title whic.h accompanied or which was enclosed "in the letter of December 15,
19371
A. It is.
Q. Is that the abstract that accompanied that letter of Decem her 15, 1937 f
·
A. It is.
Q. Is it signed t
.A. It is.
Q.. ·whose name is signed to it?
A. Elmer W. Somers.
page 194 }

Mr. Worth: We offer in evidence Defendant ,s ·Exhibit 19,
as follows:

"'ABSTRACT OF TITLE OF ''LAWRENCE OR BOGGS
FARM'', LOCATED NEAR WES.TOYER SOMER.SET
COUNTY, MARYLAND, AND NOW OCCUPIED BY
·wrLLIAl\if ,J. WEST:
First: H. Philmore Lankford, Attorney, in a certain mortgage from Harold K. Poxson and wife, dated May 31st, 1907,
and recorded in Liber S. :b,. D. 46, page 50, among the Records
of Somerset County, Maryland, conveyed to Wil1iam ,T. Scott
.by Deed of Bargain and Sale on May 12th, 1912., for the sum
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of Forty-three Hundred ($4300.00) D0Ila1·s,. and recorded
on May 25th, .1912, in ~Liber S. F. D. 59, page 192, all that ce1 _
tain tract .01._ parcel of land containing two hundmd ninetyfive acres (:29.5 A), more or less, located near ·westover District, .Somerset County, Maryland, adjoining the land of J. J ..
Hartman and others.
Second: William J . .Scott and wife conveve(l
page 195 ~ to Charles IL Connor, .Jr., and "Wilson Da;ris,
jointly, by Deed of Bargain and 1Sale, dated January 1st, 1921. This deed was recorded in Deed Book 81, page
556, among the Land Records of Somerset County, Maryland,
on January 3rd, 1921, for the sum of Sixteen Thousand Dollars {$16,0.00.00) all that certain tract or parcel of land containing two hundred ninety-five acres (295 A), more or less,
known as the "Bogg·s or Lawrence Farm", located in Westover District, Somerset County, Maryland, and adjoining the
lands of J ..J. Hartman and others.
Third: On January 1st, 1921, Charles I-I. Connor, Jr. 1 and
Rebecca Connor, his wife, and Wilson Davis and Macy Davis,
his wife, by mortgage now of record in Liber ··w. J. S. 82,
page 296, of the Land Records of Somerset County, l\faryland, conveyed all that certain tract or parcel of land, containing two Hundred Ninety-five acres (295 A), more or less,
which was on J a.nuary 21st, 1921,. conveyed to Charles H. Connor, Jr., and "\Vilson Davis by William J. Scott and wife, to
secure a part of the purchase price of same farm, as follows:
·wmiam J. Scott a bond for $8,000.00
Marg·aret A. Somers a bond for $2,000.00
Elmer W. Somers a bond for $4,000.00
The interest of William J. Scott was assigned to Elmer "\V•
.Somers on ,January 16th, 1923, and recorded in Liber "\V. J.
S. 82, page 296, on April 12th, 1923; and the interest of 1\fargaret A. Somers in said mortgage was assigned to Elmer \V.
Somers 011 1\farch 26th, 1924, and was duly recorded in Liber
W. J. S. 82, page 296, on ,July 17th, 1929.
Fourth: On October 3rd 1929, H. Philmore Lankford,
Trustee, by virtue of an order of the Circuit Court
page 196 ~ of Somerset County, Maryland, and pursuant to
the mortgage of January 1st, 1921, given by
Charles H. Connor, Jr., and others, to William J. Scott and
others, conveyed said tract of land containing two hundred
ninety-five acres (295 A) more or less, pursuant to a mortgage sale of Aug·ust 13th, 1929, to Elmer W. Somers, for the
price of Five Thousand Dollars ($5,000.00) which deed was
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duly recorded in Liber G. Vv. L. 99, page 304, on October 26th,
1929.
Fifth: On April 3rd, 1937, Elmer \V. Somers conveyed to
Marg·aret M. Somers all that certain tract or parcel of land
containing two hundred ninety-fl.ye acres (295 A), more or
less, which was purchased by him from H. Philmore Lankford, Trustee, as described above for the pric.e of Ten Dollars ($10.00) and other valuable consideration, which deed
was duly recorded on April 5th, 1937, in Liber J. l\L T., 133,
page 26, among· the land records of Somerset County, Maryland.
Sixth: On September" 1st., 1.937, Margaret M. Somers and
Elm..er W. Somers, her husband, conveyed to Marion A. Taylor and P. L. Baylis by Deed of Bargain and Sale all of the
timber now growing· on 127.05 acres (a part of the "Lawrence
and Boggs Farm") lying on the East side of the road running· from St. Mark's Church to Bog·g's School for the price
of Three Thousand Dollars ($3,000.00), and reserving a vendor's lien evidenced by three bonds for One Thousand Dollars ($1,000.00) each, payable to :Margaret M. Somers, one
payable August 1st, 1938, one payable August 1st, 1939, and
one payable August 1st, 1940, which dee~l and vendor's lien
was duly recorded on October 5th, 1937, in Liber J. M. T.
113, page 338.
Seventh: On September 20th, 1937, Margaret M. Somers
and Elmer W. Somers, her husband, conveyed to
page 197 ~ ·wmiam J. West all of that certain tract or par- -·
eel of land containing two hundred ninety-five
acres (295 A), subject to the timber rights sold to :Marion
.A. Taylor and P. L. Baylis, as aforesaid, for the price of
Three Thousand Dollars {$3,000.00), which deed was recorded on .Octo·ber 5th, 1937, in Liber J.M. T. 113, page 340.
Eighth: On September 20th, 1937, William J. West executed a purchase money mortgage to secure the said l\l argaret M. Somers in the payment of a certain bond of even
date therewith, payable one year after dnt(l, for the sum of
Three Thousand Dollars {$3,000.00) with interest from date
and conveying all of that certain tract or parcel of land containing two hundred ninety-five acres (295 A.), more or less,
known as the ''Boggs or Lawrence Farm", which mortgage
was duly recorded on October 5th, 1937, in l\fortgag-e Records
J. l\L T. 108, page 596.
There are no judgments standing as a lien against this land.
The only outstanding liens are the timber bonds of Tay-
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lor & Baylis secured by vendor's lien in the amount of Three
Thousand Dollars ($3,000.00), and the mortgage of Three
Thousand Dollars ($3,000.00) executed by vVilliam J. West
to Margaret M. Somers, as aforesaid.
Given under my hand this the 14th, day of December, 1937.

ELMER W. SOMERS
Attorney-Accomac, Virginia.''

Q. In transmitting that abstract of title did he say anything
about that vV est mortgage haying been assigned to anyone
else?
A. He did not.
page 198 ~ Q. Mr. Gaither, do you remember a conference,
or at least a meeting, in Accomac County in the
office of Mr. H. Ames Drummond a short time before the
present litigation was instituted at which Mr. Elmer W.
Somers was present Y
·
A. Yes, sir.
Q. I will ask you if at that time he said anything about
this contract of November 9, 1937, having been abrogated or
altered that you recalH
A. No, he did not.
Q. Was that the time when he said he would give the W.
J. vVest mortgage back provided we would give him full
credit for the cqllateral, if you recall f
A. I think he made some reference to that.
Q. Mr. Gaither, directing your attention to the letter of
agreement of November 9, 1937, in which the bank agreed to
accept certain payments if they were made, and as set forth
in the letter of November 9th, in. payment of installments in
arrears, I want to ask you if there was more than that due
at the time you accepted Mr. Somers' proposal with the addition of the taxes of $1,527.847
A. There was more than that due, approximately $11,700.00.
Q. Was that also in addition to these taxes of $1,527.84'
A. It was.
Q. And that was the compromise that was arrived at as
set forth in that letter?
A. It was the amount that was g-oing to be settled with Mr.
Somers, complying with his proposal.
Q. If he had complied with his proposal then
page 199 ~ the payments therein specified were to be ac. ceptedt
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A. That is oorrect.
Q. Mr. Gaither, I show you a paper writing marked .for
identification Defendant's Exhibit AA, purporting· to be ,a
carbon copy of a letter dated November 20, 19·37:, from you
to Mr. Elmer W.. Somers. Did you write the original of that
letter!
A. Yes., sir.
Q. Was it mailed to Mr. Som.ersf
A. Yes, sir.
1

Mr. Worth: We offer in evidence Defendant's Exhibit AA,
as follows.:

"Mr. Elmer "\V. Somers,
Accomac, Va.
Dear Mr. Somers:
We discnss·ed with our directors on Thursday your pro...
. posal regarding settlement· of the Hickman delinquency..
While they did not commit themselves, they seemed to be
rather disposed to accept your proposition until the tiiµe that
your special delivery letter arrived, enclosing a statement
from Mr. W. P. Godwin to the effect that there are unpaid
taxes in the amount of $1,527.84.
They were unwilling to write off this additional amount
]'rankly, we just don't understand your tax collector. From
the number of teleph011e conversations, as well as letters,
that we have exchanged in the tax settlement last December.
it doesn't seem to us that there is any excuse whatever for
coming up now with such a large item, when we pointed out
at that time that we were desirous of paying the taxes on all
of the property covered by our mortg·ages9 We suppose, however, that they will have to be paid.
The only suggestion we have to make now regarding your
proposal is that if you are willing to give us an additional
secured note for $1,527.84, payable at some time in the future, we believe that we can get approval.
Awaiting your reply, we remain, with kind regards,
Yours very truly,
President.
November 20, 19379
WGG:M''

ZOZ
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f

l£1r. vVorth: You may take the witness·..

CROSS EXAlVIINATION ..

By lfr.. Mapp:
Q. I understood you to testify that the amount in anears
on November 9, 1937, was eleven thousand, seven hundred
and some dollars. Is that 1·ight !
A. Yes, sir.
Q. And in the settlement had with Mr. Somers that was reduced to $10,000 for the purpose of that settlemenU
A. To $11,000. The two $5,000 notes and his agreement
to pay $1,000 by January 1, 1938,. plus the tax note.
Q. So you actually took off for the purpose of the settlement with Mr. Somers how muchf
A. ,ve agreed to take off seven hundred and some odd dollars.
Q.. Now on that basis, that is on the basis of $11,000 what
was the total amount due vour oank as of November 9,. 1937,
..
plus interest?
A. I would like to refer to the records to give you that.
Q. I will ask you to do that, please.
A. $44,784.20, principal and interest.
Q. And that, as I understand it, is on the basis of $11,000
past due d1te installments I
.A. Yes, sir.
Q. Mr. Somers prior to November 1,. 1937, had paid during
the year 1937 $2,000 had he not Y
.A. Yes, sir.
Q. But for the two thousand dollars that he he had paid
your balance still on the $11,000 basis a~ of Nopage 201 ~ vember 1, 1937, would have been $46,784.20, would
it not¥
.A.. Yes, sir.
Q. In addition to that back taxes, or taxes prior to 1937,
ag•gre_[ating.. $1,527.84 were due were they not?
A. xes, sir.
Q. In addition to that 1937 taxes amounting to $582.16 were
due, were they not?
A. Yes, sir.
Q. Making due, including principal and interest on your
loan and taxes on November 1, 1937, $48,894.20. Is that
right?
A. The taxes were not due us at the time. The only amount
clue us was $44,784.20.
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Q. The taxes were, of course, a prior lien even to your
deed of trust, were they not?
A. I think that is correct.
Q. In other words, to have brought your bank out whole
if you had foreclosed at that time the property would have
had to have brought cost of sale and $48,894.20, would it
noU
A. Approximately that, sir.
Mr. Drummond: We object to this question as immaterial
and irrelevant.

Q. Do you happen to know what the condition of the farm
and buildings thereon was on or about November 1, 1937?
Mr. Worth:

vVe object as immaterial and irrelevant.

A. Yes, sir, in a general way.
Q. As a matter of fact, the main settlement was badly in
need of repairs at that time, was it not 1

Mr. Worth:
page 202

Objection as immaterial and irrelevant.

~

A. Seemed to be in rather good shape to me,
sir. I have never been in the house.
Q. Seemed to be in good shape in November, 19371
A. Good repairs from the outside, yes, sir.
Q. l\fr. Gaither, according· to defendant's Exhibit 16 which
I understood you to testify was prepared at your direction,
the total balance due your company according to your contention as of February 1, 1940, figure.cl on same basis, that i~
on the basis that past due payments on November 9, 1937,
were $11,000, is $43,573.58, less approximately $1,800.00 from
the Taylor & Baylis timber, leaving the balance due your
company as of February 1, 1940, $41,773.58. Is that correcU
A. That is correct, sir.
Q. The only taxes due are 1939 taxes, are they not?
A. I think that is correct.
Q. You were not present the other day when l\fr. Somers
testified, but you have read his evidence, have you not 1
A. Yes, sir.
Q. And it is a fact he testified he was ready and willing
any time to pay those 1939 taxes, did he not 1
Mr. w·orth:

Objection.
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.A. I don't recall his testimony now.
Q. vVell he did. In this balance due of $41,773.58 you have
given no credit, have you, for Mrs. Somers' check of November 1, 1939, which you had certified and later returned to
Mr. Somers, have you 1
A. Have not.

page 203

~

Mr. Worth: Motion to strike out.

Q. If credit was giyen for this check the balance due as
of February 1, 1940, would be $40,374.70. Is that correct Y
Mr. Worth: Objection.
A. It ,vould be less by the amount of the chec1r.
Q. On that basis is it or is it not true that if Mr. Somers
pays 1939 taxes, which he has testified he stands ready and
willing to do at any time, and delivers to you this certified
check, is it or is· it not a fact that according to your own
figures you are $8,519.50 better off financially by reason of
your ag-reement of November 9, 1937, with Mr. Somers?
Mr. Worth: Objection.
A. The amount would have been reduced some since that
time. ·
Q. Wouldn't it have been reduced by over $8,500.00 during
a period of approximately two and a half yearsr
Mr. vVorth: Objection; and upon the further ground that
the Exhibit speaks for itself.
A. I don't have your figures here before me, but there would
have been a reduction of several thousand in that period.
Q. This reduction would also be increased by whatever
amount you realized from the West mortgage if same was delivered to you as Mr. Somers has testified he is prepared to
have· done, would it not Y
Mr. Worth: Objection.
A. It would have been reduced by $11,000 if he had made
the payments he agreed to in the November, 1937, proposal.
· Q. Yes, sir. I am asking you, however, about
page 204 ~ what has actually happened, and according to
these figures if Mr. Somers pays 1939 taxes. and
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delivers to- you this check which you had certified, you have
made over $8,500.00. I am asking you now if that amount
will not be increased by whatever net amount you receive from
the West mortgag·e if he delivers that as he has testified he
is ready and willing to do!

Mr. Worth: Objection. Hypothetical, immaterial and ir1·elevant.
A. Mr. Somers has neyer delivered the West mortgage~
Q.. Have you read his evidence given a few days ago?
.A. Read it one time.
Q. Did he or not testify and is there not filed in these
papers a letter from Mr. T. Lee Byrd, Assignee of said mortgag·e, showing that Mr. Somers is ready and willing to deliver when and if settlement is made in accordance with ·his
understanding of this contract?
~fr. Worth: Object to testimony as to what lVIr. .Somers
testified to. The evidence of Mr. Somers speaks for itself.

A. I wasn't present at the .hearing. I didn't hear his tes- ·
timony. I don't r.ecall reading that in there. It might be.
Q. Have you or have you not had delivered to you by Mr.
Ruediger, attorney for Mr. Somers, a letter from T. Lee Byrd,
assignee of said mortgage, stating that he, Byrd, was ready
and willing to assign said mortgage to you when and if the
contract between your company and Mr. Somers, according·
to 1\fr. Somers' understanding of said contract, is carried
outf

Mr. Worth: Objection. Imm.ate.rial and irrelepage 205 } vant and the letter, if there is such a letter, speaks
for itself.
A. No, sir, we do not bave such a letter as that. We were
~elivered a letter from Mr. Byrd by Mr. Ruediger, but with
110 such conditions tied to it.
Q. I will ask you to please produce the letter ref erred to
by you.

Mr. Worth: Objection.
A. Here is a letter from T. Lee Byrd, dated February ii,
1940, addressed to l\fr. Ernest Ruediger, Attorney-at-Law, at

-
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., ''

W. G. Gait lier ..
Accomac, Virginia, In i·e:. J. W. ·west Mortgage on West..
over, Maryland,. Farm.
Q. I will ask you to please file that with your evidence as
Plaintiff's Exhibit X ..

Mr.. Ernest Ruediger

'' February 12, 1940..

Attorney at Law
Accomac, Virginia

In re: W. J. West Mortgage on Westover, Maryland,
Farm.
Dear Mr. Ruediger:
I beg to advise that I am :ready and willing and will assign
over to Virginia-Carolina Joint Stock Land Bank, Elizabeth
City, N. 0., all of my right, title and interest in and to the
vV., J., West mortgage, dated September 20, 1937, on said
'\Vestove1y, Maryland, farm 1 and will direct L. Creston Beauchamp, Assignee, Princess Anne, Marylandi to execute and
deliver to Virginia-Carolina Joint Stock Land Bank a deed
· for said farm which has been sold under foreclosure proceeding·s and bid off by me. This will be done just as soon as
the Virginia-Carolina Joint Stock Land Bank accepts the offer of settlement made by Elmer W. S0mers 1 of Accomac,
Virginia, this day. I can and will make the assignment to
the said Bank within two house after notice is received bv
me and will be available for that purpose any day this week.
With kindest regards, I am
Very sincerely yours,

lw

T. LE·E, BYRD''

page 206 ~

Q. Mr. Gaither, have you investigated or had
investigated the approximate value of the real
estate covered by this West mortgage t

.A.. Yes, sir.

Q. What is the approximate value of said real estate, according· to your investigation t

Mr. Worth: Objected to as immaterial and irrelevant.
A. Do you mean including the timber as part of the real

estate1
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Q. I mean what is the value of the property you would get
. under this mortgage in the event you owned the mortgage?
A. Information we have is there would be approximately
$1,500.00.

Q. Is it or is it not a fact, therefore, that if you get this
mortgage, accept or reaccept the certified check, and Mr.
Somers pays 1939 taxes that you are over $10,000 better off
by reason of your agTeement with Mr. Somers· as of Novem"'.'
ber 9, 1937?
Mr. Worth: Objected to as immaterial and irrelevant and
hypothetical.

A. I think that would depend on what we would be able to
realize out of the real estate when we get title to it.
· Q. Your estimate of $1,500.00. Was that an estimate as
to approximate present yalue of the West real estate!
A. Yes, sir.
Q. I will ask you is it or is it not a fact that if you get
this real estate, the West real estate, and reaooept the $1,300.00
certified check and Mr. Somers pays 1939 taxes are you or are
you not over $10,000 better off by reason of this agreement?
page 207

~

Mr. vVorth: Objected to as hypothetical, immaterial and irrelevant.

A. The indebtedness would be reduced by those amounts.
Q. In addition to these direct payments Mr. Somers· has
testified and with his evidence filed an itemized statement
marlted Plaintiff's Exhibit 6, that he spent in cash improvements 011 the buildings on the Hickman farms, following- t.he
agreement of November 9, 1937, $1,877.08. Are you prepared
to say, or have you any reason to think that every cent of
this money has not been expended by him on that Hickman
farmT
Mr. Worth: Objected to as immaterial and irrelevant.
A. I have no knowledge whatever of what Mr. Somers has
spent on the property.
.
Q. Mr. Gaither, coming now to )fr. Somers' letter of November 9, 1937, to you, do you happen to know where and_ by
whom that letter was dictated?
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A. Yes, sir, it was prepared by :M:r. Somers and Mr. W. A.
Worth.
Q. Where?
A. In Mr. vVorth 's office, I think, sir.
Q. In E1izabeth City, North Carolina¥
A. Yes, sir.
Q. And Mr. vVorth at that time was general counsel of the
Virginia-Carolina Joint Stock Land Bank~ was he not 7
A. Yes, sir.
Q. Is it or is it not a fact that even prior to this letter the
defendant bank and Mr. Somers after numerous
page 208 ~ conferences, etc., had agreed on the main, general prin.c-ipals or line of settlement that were
taken over on this farm by :M:rs. Somers f
Mr. Worth: Question objected to on the ground the agreement speaks for itself.
A. Mr. Somers made two trips to Elizabeth City to discuss
a proposal of extension with us and this was drawn up on
the occ-asion of his second visit there.
Q. Isn't it a fact that relying on these interviews prior to
November'9, 1937, Mr. Somers had paid to your company or
your bank $2,000 in cash for which he was not in any way
liable or obligated f
l\Ir. Worth:

Objected to as immaterial and irrelevant.

A. During what time did you sayY
Q. During 1937.
A. He paid $2,000 during 1937, prior to the execution of
that contract.
Q. Prior to the execution of this conti'act was either ifr.
Somers or his wife, Mrs. Somers, in any way obligated or
liable for all or any part of the $44,784.20 due you as of November 1, 1937?

.

Mr. vVorth: Question of law, immaterial and irrelevant.
A. They were not. vVe had deeds of trust executed by W.
H. Hickman, Sr., and ·w. H. Hickman, Jr., securing- the obligations to us.
·
- Q. Were either Mr. or Mrs. Somers in any way obligated
to pay ·or liable for all or any part of the $2,000 that Mr.
Somers paid you during 1937, prior to November 9, 1937 f
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l\fr. Worth:

page 209}

Objection.

A. Only that he agreed to do so.
Q. What in turnJ if anything, did your bank
. agree to do J

}fr. Worth: Objection.

A. Agreed to let those payments be made in monthly installments.
Q.. Were either :M:r. or l\frs. Somers in any way obligated
for or liable for the prior tax item of $1,527.84 or for the
1937 taxes of $582.16 prior to November, 1937 7
A. They were taxes due by the property to the County.
They were due by the owner of the property.
Q. And, of course, you know and at that time knew that
these taxes had to be .paid in full before any part of the indebtedness due your bank was paid, did you noU
Mr. Worth: Objection.
.A. I think that is correct, sir.
Q. According to the written evidence filed in this case the
proposition .contained in Mr. Somers' letter of November 9,
1937, doesn't appear to have been either accepted or declined
by your bank in writing prior to your telegram and letter of
confirmation, both dated December 7, 1937. Is that righU

Mr.

,vorth:

Objection.

A. That is correct.
Q. Diel you or did you not, however, give Mr. Somers to
understand on the day this letter was written in either your office or the office of your General Counsel, Mr. Worth, that tl1e
terms stated by Mr. Somers in this letter of November 9,
1937, were satisfactory to your bank and would be accepted
by your bank 1
l\Ir. Worth: Objection~

A. I did not. I told him it would be submitted
to our Executive Committee.
Q. Did you or did you not,•however, tell him that acceptance
of this would be recommended by you as President of your
bank?
page 210 }
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Mr .. ·worth: Objection.
- A. I told him it would be submitted to the Execrative Committee· for· conside1·ation.
Q. You have already so testified_. What I am asking you
is did you or did you not tell Mr. Somers on the very day
this letter was written in either yours 01· you:r counsel's office and sig'D.ed by him and delivered to you, that you as
president· would recommend acceptance of his proposition t
Mr. Worth: Objection .

.A. I told Mr. Somers it was a possibility of its being approved if that proposition was accepted.
Q. I still believe, Mr. Gaither, that I am either stating the
question very poorly, oi· that I am entitled to a more direct
answe.r. I am asking"you again did you or did you not tell
Mr. Somers the. very day this letter was written and handed
to you that you as president of the defendant bank would
recommend acceptance of Mr. Somers' proposition as set
forth in this letter.
1\Ir. Worth:

Objection.

;

.A.. The letter wasn't handed to us when it was written on
that day, but I do not recall whether I told Mr. Somers it would
be recommended or not.
Q. Do you deny that you told him thatf
A. No, sir.
Mr. Worth: Obj_ection and motion to strike out.

page 211

~

Q. Mr. Somers bas testified that relying upon
the talk had with you and Mr. Worth at the time
.this letter was wdtten, and prior to'receipt either of tcleg-ram
or letter of December 7th, that he moved to the Hickman farm
sometime before December 1, 19-37, and began repairing· the
buildings. Have y~u any reason to think that is not true?

:Mr. Worth: Objected to as immaterial and irrelev:ant.

A. I have no information regarding it and the contract you
speak of, .the proposal made by Mr. Somers, was approved by
·.
our Executive Committee.
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Q. Now you say this was approved. Will you
that?
A. According to my telegram of December 7th,
change made in it being the addition of those back
Q. Wouldn't you consider an additional item of
to be borne by Mr. Somers a very material changei

Mr. Worth:

stand

011

the only
taxes.
$1,527.84

Objection.

A. It would change it just as much if it was to be borne
by us.
Q. Mr. Gaither, coming to this item of $1,527.84, who had
examined to see what taxes, if any, were due against this
property, your bank or Mr. !Somers¥
A. As of what time?
Q. November 9, 1937.
A. We had paid taxes a good many years on this property
and it was our understanding that all taxes except for 1937
had been paid. Vve had a letter while this proposal was pending from Mr. Somers saying taxes for four additional years
were unpaid and that the amount due was $1,527.84 on same.
Q. At the time this letter of November 9, 1937,
page 212 ~ was dictated by Mr. ·worth and Mr. Somers did
Mr. .Somers make any representation, guarantee
or anything at all as to past due taxes, the amount of same
or otherwise V
Mr. ,vorth:

Objection.

A. I wasn't present when that was dictated.
Q. In your letter of November 20, 1937, marked Defendant's Exhibit AA, it appears to be the first written evidence,
certainly the first written evidence filed follow1ng the letter
of November 9, 1937, you state among other things "We discussed with our directors on Thursday your proposal regarding settlement of the Hickman delinquency. "While they did
not commit themselves, they seemed to be rather disposed to
accept your proposition until tl1e time that. your special delivery was r~ceived, enclosing the fact that there are unpaid
taxes in the amount of $1,527.84.'' Is it or is it not a fact
that but fo.r this special delivery letter of Mr. Somers' your
bank, or the directors thereof, would have accepted the proposition set forth in l\fr. Somers' letter of November 9, 193n
J\fr. Worth:

Objection as hypothetical and immaterial.
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The witness is unable to testifv what the Board of Directors
would have done.
..
A. I can't say what their action would have been.
Q. You did state in. this letter, however, "they seemed to
be rather disposed to accept your proposition until the time
that your special delivery letter arrived, etc.''
A. Yes, sir.
Q. But for this letter of Mr. Somers' your bank would not
have known certainly at that time that this item
pag·e 213 ~ of oyer $1,500 for taxes was due, would they~
Mr. Worth: Objection.
A. Not unless we had g·otten the information from some
other source.
Q. If you had not found that out and Mr. Somers' offer
as set forth in his letter of November 9, 1937, had been formally accepted by your Board of Directors on whom would
the loss covering these past due taxes of over $1,500 have
fallen, on you or on Mr. Somers!
.
Mr. Worth: Objected to as immaterial and irrelevant.
A. Against the property.
Q. Are you certain of that, Mr. Gaither!
A. It is my understanding·.
Q. In Mr. Somers' ·letter to you of November 9, 1937. in
the third paragraph of said letter it is stated among other
things, '' The above notes, when paid, are to be in full settlement and satisfaction of all installments of principal and interest up to January 1, 1937, and all taxes up to· ,January 1,
1937, on those certain farms in Accomac County, Virginia,
known as the Hiclrman farms, etc.'' Do you still say that
the loss would haye fallen on you or on Mr. Somers?
l\fr. Worth: Objected to as a question of law, immaterial
and irrelevant.
Mr. Drummond: He has answered the question against
the farm.
A. I would answer as I did before, against the property or
the owner of the property.
Mr. Worth: Motion to strike out.
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Q. At wl1ose suggestion wa~ it that ~,.f 1\ 8awyer
page 214} came up to see Mr. .Somers about these past due
taxes!

Mr. Worth: Objection.
.A. It was mine.
Q. When Mr. Somers for,varded you Mrs. Somers' check
on May 2nd for $1,398.88 to cover installments due as of May
1, 1938, you replied to it May 7, 193-8, ·acknowledging receipt
of the check and stating that same covered May 1, 193~ installment, did you not 7
Mr. Worth: Objection~ Letter speaks for itself:
A. Yes, sir, that is acknowledgment from our Treasure'r.
Q. And that was credited on the May 1, 1938, installment f
A. Yes, sir.
Q. In full of the May 1st, 1938, installment!
A. Yes, sir.
Q. The next installment was due November 1, 1938, was ii
not?
.
,
A. Yes, sir.
Q. According to Defendant's Exhibit 3 this was forwarded
by Mr. Somers to you on November 7th, same being represented by Mrs. Somers' check for $1,398.88. On what did yon
credit that payment?
.A. On installment due November 1, 1938.
Q. Did you credit that as soon as you got the letter and
check?
A. Yes, sir, the acknowledgment was ·in error about the
first credit. It was applied for the November 1, 1938, in·
stallment.
Q. If that is correct why did you write Mr. .Somers on
November 9, 1938, in the last paragraph of your letter "as you
·
understand, your remittance will have to be appage 215 } plied on the oldest delinquent items of the account,
and we trust this meets with your appro'7'aP·'f
A. I didn't write that. That was written by our treasurer
and as soon as we found what he wrote we had it corrected
to the November 1, ~938, installment, of which you will see
a letter right there.
Q. Was that mistake discovered before or after you re-
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~eived Mr. Somers. 1 letter of November 10, 1938, same being
Defendant's Exhibit 5 t
A. I didn.':t know of it until he called my attention to it.
Q. Mr. Gruther, I hand you Defendant's Exhibit 6A, same
being· letter ·dated April 29, 1939, to you as president of the
Defendant bank from Mr. Somers, with which letter was enclosed Mrs. Somers' check for $1,398.88 covering payments
due May 1, 1939, and will ask you in whose handwriting all
pencil notations on said letter are t

Mr. Worth: Objection..
A. Those are mine, except the word "over'' down at the
bottom.
Q. About when did you first begin foreclosure proceedings
on any of the collateral given by :Mr. Somers pursuant to
his letter of November 9, 1937 !

Mr. W odh: Objection, if the witness knows..
A. About February, 1939..
Q. And which piece of collateral did yon first proceed on 1
A . .Against the property in Somerset County, Maryland,
Taylor & Baylis timber notes and the W. J. West mol'tgage.
Q. I hand you, Mr. Gaither1 Mr. Somers' letter of November 24, 1939, with which letter was enclosed Mrs.
page 216 ~ Somers' check for $1,398.88. When you received
tl1at letter, especially after correspondence, and
phone calls and interviews that had been had in connection
with the May, 1939, payment, yon knew did you not that Mr.
Somers was contending that if future payments, taxes and insurance were kept up by Mrs. Somers that there could be no
foreclosure by reason of any possible failure of his to meet
the two $5,000 notes, did you not t
Mr. Worth: Objection. Contract speaks for itself.

A. I didn't know what Mr. Somers was thinking at all.
Q. Did or did not that letter make it very plain to you
that this check was taking care of' the November 1st payments
due by M:rs. Somers f
A. I knew the check was· sent to cover those November 1,
1939, payments, but the check wasn't accepted.
Q. Your first letter to Mr. Somers, after receipt of this
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check of November 24, 1939, was under date of December 18,
1939, was it not?

A. Yes, sir.
Q. Aud that is the letter that was presented to him by
Mr. Worth in person7
A. That is right, sir.
Q. Why did your bank have this check of November 24,
1939, covering November 1, 1939, payments certified 7
Mr. Worth: Objected to as immaterial.
A. In order to make sure before its acceptance that the
check was good.
Q. Prior to that time you had received a great many checks
from either Mr. or Mrs. Somers had vou noU ·
page 217 } A. We have, yes, sir.
·
"'
Q. You had received either Mr. or Mrs. Somers'
check for $250.00 monthly payments dming a large part of
1937, hadn't you l
A. Yes, sir.
Q. You had received all of the installments since that time,
had you not?
A. Since the agreement.
Q. You had received a $400.00 check from Mr. Somers,
hadn't you?
A. No, one for $300.00 and one for $100.00.
Q. Had any of those checks been returned for lack of funds?
A. One of them was held by the bank at Mrs. Somers direction.
Q. Were you or not written the very day it was held up
the reason for iU
A. Yes, sir.
Q. Did you have any reason to think this check wasn't good
when you had it certified?
.A.. No, sir.
Q. When you had it certified did you intend to accept it
if it was good Y
A. Not on the conditions on which Mr. Somers had sent
it to us.
Q. Did you or any representative of your bank so notify
Mr. Somers prior to having this check certified,-that is that
you were not going; to accept it under those conditions¥
A. No, sir.
page 218 } Q. Yon did know the conditions he was sending
it to you onT

216

Supreme Court of Appeals of Virginia

W. G. Gaither.
A. Yes, sir, but they were not acceptable to us.
Q. And you knev{ the conditions as soon as you got that letter of November 24, 19!J9?
A. As soon as we got his letter, yes, sir.
Q. And without notifying him that that wasn't acceptable
you promptly had this check certified, did you not¥
A. We sent it to the bank to be certified and they certified
it and sent it back to us.
Q. You, of course, as a banker knew that when a check was
certified that without your endorsement it could not be used
nor the money used in the bank, didn't you?
Mr. Worth: Objection.

·A. I knew the check was good when it was certified and
that it was charged to Mrs. Somers' account.
Q. I hand you this letter referred to, same being Defendant's Exhibit 14, and will ask you in whose handwriting the
pencil notation at the bottom was in 1
A. That is the handwriting of our treasurer, Mr. Wood.
Q. According to this pencil notation this check of November
24th was forwarded to the bank f.or certification on November
27, 1939. Is that correct Y
A. Yes, sir.
Q. Do you know when this·other pencil notation was put at
the bottom of this letter by Mr. Wood, that is "Penalty int.
due fr 11/1 to 11/25 $5.82"?
A. At the same time.
page 219 ~ Q. In other words, before giving either Mr. or
Mrs. Somers any notice you not only have her
check certified so she can't use the money, but calculate penalty
interest amounting to $5.82 from the date the payment was
due up until the date it was received Y
Mr. Worth: Objection.
A. That interest is simply the interest on the debt from
when the payment was due until the date it was received by
us. It was due November 1st, but we didn't receive it until
.November 27th. That is interest on the $1,398.88 for that
period of time.
Q. Was any notice of any kind given by you or any one
connected with your bank to Mr. or Mrs. Somers that this
check wasn't going to be accepted prior to your letter of
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December 18, 1939, same being Defendant's Exhibit 15, which
, was handed to Mr. Somers by Mr. Worth T
.
A. It was not.
Q. What were you doing with this eh eek all that time Y
A. We held it after it was certified and returned to n:s pending our trip over here. We were coming to Accomac in a
week prior to the time we actually came, but were detained
and unable to come on that-date and came on the date you
speak of it was presented to Mr. Somers by Mr. W . .A.. Worth.
Q. Did you during that time give Mr. Somers -any notice
you intended to come or were detained or anything of that
kind?
A. None whatever..
Q. When you finally accepted the check covering May 1,
1939, installment you had Mr. Somers sign at the bottom of
the letter of acceptance "It will be satisfactory
page 220 } to accept check as per my letter to you of May 26,
1939". Appended to the bottom of your letter
of December 18, 1939, above referred to to Mr. Somers you
had prepared and requested him. to sign, did you not, '' It will
be satisfactory to accept the check in accordance with our
agreement _of November 9, 1937". Is that righU
A. Yes, sir.
Q. Why did you want him to sign one letter that acceptance
was to be according to his letter of May 26, 1939, and the other
according to agreement of November 9, 1937?
A. Because in his letter of May 26th lie said that that was
sent in accordance with the proposal of November 9, 1937.
Q. And that is your only explanation of that difference?
A. Yes, sir.
.
Q. You finally returned this check to Mr. Somers along
with your letter of December 20, 1939, the same being Defendant's Exhibit 14A, did you noU
A. Yes, sir.
.
Q. When you returned it did your bank endorse it so that
Mrs. Somers could use it or use the funds represented by the
check?
A. No, sir.
Q. And you, of course, knew she couldn't use these funds,
the check having been certified, without your endorsement?
A. I didn't know about that.
Q. You as a banker didn't know thaU
A. I am not a commercial banker.
Q. Mr. Gaither, as a. matter of fact, as far as the delinquent
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payments that were dne 1 that is those that were
delinquent on November 9, 1937, and the agreement of November 9, 1937, Mr. Somers was continuously in default so far as his agreement went from J anuary 1, 1938, on, was he not Y'
. A. Yes, sirt
Q. And yet" you accepted tlie May, 19'38, installment, November, 1938, · installment, May, 1939, installment of Mrs.
Somers, did .ton not 1
A. Yes, sir.
Q. And during that period permitted her to pay taxes and
insurancef
A. She paid some taxes and insurance in tliat period.
Q. I am going to ask yon, Mr. Gaither, to please file with
your evidence certified copy of your bank's account of this
Hickman.loan, beginning with January 1, 1937, up to and in- eluding the present time t
A. All right ..
page 221

~

Mr. l\Iapp : I think that is all.
RE-DIRECT EXAMINATION.

By :Mr. Worth~
Q- :M:r. Gaither, these semi-annual payments that were made
on the Hickman loan, were those applied all to principal or
part to principal and part to interest?
A. Part to principal and part to interest.
Q. At the time Mr. Somers submitted his proposal of November 9, 1937, did yon know that these taxes for which he
afterwards gave his note were outstanding f
.A.. I did not.
Q. I ask you whether or not you had made diligent effort
to :find out what taxes were due?
A. Yes, sir.
page 222 ~ Q. From the tax authorities of Accomacn:
Countyf
A. Yes, sir.
Q. as there any desire on the part of you or the bank ac
that time, or any other time, to mislead Mr. Somers as to these
taxes 1
A. There was not, sir.
Q. Have you heretofore and do you now yourself know what
the value of the security is that was supposed to secure that
$3,000 West bond Y
.

,v
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A. Only as I testified that information we had was it was
worth about $1,500.
Q. You were asked about improvements that were made on
these Hickman lands. Who has been in possession of these
lands for the past several years, that is in 1937 and prior
thereto and since then?
A. Mrs. Somers.
Q. And Mr. Somers?
A. I understand that Mr. and Mrs. Somers both live there.
Q. Well I want to know if the bank had anything to do with
the operation of those lands 1
A. Nothing whatever.
Q. Did you get any of the crops from them 1
A. No, sir.
Q. Did you have anything to do with the rental of the land Y
A: No, sir.
Q. Or with the cultivation 1
page 223 ~ A. No, sir.
Q. You have told Mr. Mapp that it was your
impression that taxes had to be paid before anything was
paid to the bank. Did that have reference to foreclosure proceedings or payment of semi-annual installments?
A. I had reference to foreclosure.
Q. Do you recall whether that letter of November 9, 1937,
was given to you by Mr. Somers that day, or was it mailed
in in duplicate?
A. It was mailed in.
Q. The information that you received from Mr. Somers to
which your letter of November 20, 1937, was a reply was or
wasn't the first information you had received about those taxes
·
of $1,527.84?
A. That was the first information we had about them.
Q. Now when the letter of December 18, 1939, was written
and prior thereto did you have any reason to believe that Mr.
Somers would not sign it or a statement similar to it, which
he had signed in June, 1939 'l
A. I thought he would.
Q. Mr. Gaither, during all the time that you have had any
transactions with Mr. Somers or Mrs. Somers I ask vou if
there has been any desire or disposition on the part of you
or the bank to be oppressive?
A. There has not and on the other hand we have done everything we possibly could to cooperate with them.
Q. In the statement which you filed here showing a balance

Supreme Court of Appeals of Virginia

220 .

}V. G. Gaither.
of $600.00 due on the $1,000 that he was to pay by J anuarv
1, 1938, did he pay that $400.00 by January 1, 1938 f

"'

A. I think both the $300.00 and $100.00 were
page 224 ~ paid after January, 1938.
·
Q. Did you charge him any interest on his delay in paying that $400.00?
A. No, sir.
Q. Mr. Mapp asked you about the delay in returning that
check which Mr. Somers tendered for the installment due
November 1, 1939. I wish you would tell the Court why that
delay was occasioned.
A. It was due simply to the fact that when be sent down a
check for the May, 1939, installment that so many letters were
exchanged between us without reaching an agreement that I
didn't want to go through that again and recalling that when
Mr. Worth and I came over here in June, 1939, we were· able
to reach an agreement with Mr. Somers about acceptance of
that check for the May, 1939, installment, we hacl in mind by
seeing him personally this time we could work it out and
save all that extended correspondence.
Q. The Plaintiff has offered in evidence a letter from Mr.
T. Lee Byrd to Mr. Ernest Ruediger.· I ask you if when that
letter was forwarded to you if there was also forwarded to you
a letter dated February 12, 1940, directed to Mr. Ernest Ruediger and signed by Mr. Elmer VV. Somers, and which is marked
for identification as Defendant's Exhibit 20¥
A. There was.
· Q. Is that the letter?
A. It is.
Mr. Worth: We offer that letter in evidence as Defendant's
Exhibit 20, as follows:
page 225

~

'' February 12, 1940.

Ernest Ruediger, Esquire
Accomac, Virginia
In Re: Hickman Fann Loans Nos. 2232 and 2233% held by
Virginia-Carolina Joint Stock Land Bank,
Elizabeth City, N. C.
Dear Ernest :
I hereby authorize you, as my attorney, to give absolute title
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to the :Virginia-Carolina Joint Stock Land Bank, Elizabeth
City, North Carolina, to tl1e Taylor & Baylis timber Bill of
Sale, dated 'September 1, 1937, for $3,000.00; the W. J. West
mortgage on the "Lawi·ence Farm" located near Westover,
Maryland, dated September ·20, 1937, for the sum of $3,000.00;
and the deed of trust bond of Accomac Hotel, Inc., dated
March 1, 1932, for the principal sum of $2,000.00, a total of
$8,000.00, the same to be in 'full satisfaction and payment of
all delinquent installments due and owing on the said Hickman farms and all delinquent taxes due and owing thereon.,
except the November 1, 1939, installment and the 1939 taxes,
for which November 1, 1939, installment certified check of
Margaret M. · Somers for $1,398.88 is herewith enclosed, and
upon acceptance by the Virginia-Carolina Joint Stock Land
Bank of this offer and settlement thereon, the 1939 taxes will ·
be paid by me.
As Mr. Gaither knows, Mr. T. Lee Byrd has had the Westover farm sold under· the W. J. West mortgage and the sale is
ready to be confirmed at any time, and Mr. Byr~d will assign
to the Virginia-Carolina Joint Stock Land Bank all of his
right, title and interest in and to said farm and in and to
said mortgage. The Attorney's fee for selling the farm has
been paid, leaving only taxes and costs· of sale to be paid. In
other words, the Virginia-Carolina Joint Stock Land Bank
will get all of the property which was conveyed under the
·
·
mortgage.
The above items are all of ·the items of collateral set out
in a certain agreement, dated November 9, 1937, between
Elmer W. Somers and the Virginia-Carolina Joint Stock Land
Bank. They will get absolute fee simple title in and to all
of the collateral set forth in the agreement of November 9,
1937.

I herewith enclose a letter from T. Lee Byrd, Co11nty Treasurer of Accomack County, Virginia, who held the W. J. West
mortgage, stating that he is ready and willing to assign and
deliver same to the Virginia-Carolina Joint Stock Land Bank
at any time the settlement is made between us, and wi11 direct
L. Creston Beauchamp, Assignee, to give deed for said farm
to them _at any time they wish it.
Ernest Ruediger, Esquire

-2-

February 12, 1940. -

I understand that you will advise me by Friday morning
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page 226

~

of" the. acceptance or rejection of this offer by the
V?'ginia-Carolina Joint Stock Land Bank.
Very sincerely yours,
ELMER W. SOMERS
ELMER W. SOMERS

EWS/w

Enclosures,,

Q. l\fr. Gaither, I sl10w yon a paper writing marked for
identification as Defendant's Exhibit 21, elated November 25,.
1938', and purporting to be a carbon copy of a letter written
by yon to Mr. Elmer vV. Somers, and I want to ask you if
you wrote the original of which that is a copy f
A. Yes, sir.
Q. "\Vas it mailed 'r
A. Yes, sir..

Mr. Worth: We offer in evidence Defenda.nt 's Exht..l>it 21,
as follows:
"1\fr. Elmer W. Somerg,
Acco:mac 1 Va ..
Dear Mr. Somers:
When our Mr. Sawyer w·as in to see yon last week, he made
inquiry regarding the William J. "\Vest deed of trust and also
the documents securing the Taylor and Baylis notes, being advised that you would endeavor to get these from the Courthouse and send them to us right away. To date they have not
been received and we would appreciate your best efforts to
get them to us right away.
With kind regards,
Yours very truly,

President.
November 25, 1938.
WGG:m''

Q. In this letter I observe you request Mr. Somers to send,
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you the W. J. West deed of trust. Diel he do it?
A. He did not.
Q. Did he ever reply to that letter that.you have
any record of1
A. No, sir.
page 227

~

Mr. Worth: Gentlemen, have you the original of it J
Mr. Somers: The only ones we have with reference to the
W. J. West mortgage we introduced the other day.

Q. You say you mailed that to Mr. Somers?
A. Yes, sir, it was mailed.
Q. Stamped?
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr. Mapp:
Q. Mr. Gaither, if I understood you correctly on re-direct
examination you testified that you felt certain, or words to
that effect, that Mr. Somers would be willing to sign the foot·
note appended to your letter of December 18, 1939, same being
Defendant's Exhibit 15. Is that righU
A. Yes, sir.
.
Q. If you felt certain he would sign that why didn't you
just mail it to him asking him to sign it and return it!
A. For the reason just explained, that the last payment
that was made by him produced so many letters and so much
correspondence I just thought as we were coming over here we
would see him personally about it.
Q. You were not certain then that he would sign it, were
you?
page 228 ~ A. I thought that he would.
Q. Is it or is it not a fact your bank decided
by having t11at check certified you would have poor Mr. and
Mrs. Somers in the position that they would either have to
agree to what you said or loose that $1,398.881
· A. Agree to what you mean 1
Q. Agree to the settlement upon which you were insisting
and are today insisting?
A. I don't see that that would change it at all. It simply
meant the funds were in the bank to pay the check when presented.

224

Supreme Court 0£ Appeals of Virginia

W. G. Gaither.
Q. Can you think of any way Mrs. Somers can get the funds
out of the bank now since the check was returned Y
_Mr. Worth: Objection.
A. I am·no authority on that. ¥Y suggestion would be that
we could endorse the check back to ::Mrs. Somers without recourse, if she wishes us to do it.
Q. Can you explain why you didn't have that same suggestion on December 20, 1939, when you returned that check
which was prior to the time that your bank had been restrained
from foreclosure proceedings on this property?
A. It just hadn't occurred to me. You ask me now if I
could suggest any means.,
Q. Who dictated this letter written December 20, 1939, re-·
turning the check, you or Mr. Worth'?
A. I dictated it.
Q. It was your general counsel, Mr. Worth, however, who
delivered your letter of December 18, 1939, to Mr. Somers,
the footnote to which letter Mr. Somers declined to sign, was
it not?
page 229 ~ A. He went to see him a.bout it. I was in
Accomac at the time.
Q. Mr. Worth asked you if you or anyone connected with
your bank had done anything to mislead Mr. Somers about
the tax item of over,$1,500 due for taxes prior to 1937. You
have said you did not. Did Mr. Somers or Mrs. Somers de,
anything to mislead you or anyone connected with your bank
about said tax i tern?
A. I don't think so.
Q. As a matter of fact, as soon as it came to his attention
he notified you by Special Delivery letter, did he not?
A. He notified us by Special Delivery.
Q. Mr. Worth asked you if you hadn't tried to cooperate
· ever since 1937 with Mr. Somers in connection with these
Hickman farms and Hickman loans and you said that you had,
pointing out that you had charged no interest on the tw<J'.'
payments that he had made to you, one of $100.00 and the
other $300.00. I am going to ask you to state the dates those·
two payments were made, please, sir.
A. $300.00 paid January 24, 1938, April 15, 1938, $100.00.
Q. The most that interest would have been due on these
two payments would have been on $300.00 from January l,
1938, to January 24, 1938, and on $100.00 from January 1,
1938, to April 15, 1938, did it not Y
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A. That is right.
Q. Can you name, point out or suggest any furtl1er concession that your bank has shown Mr." Somers?
A. Yes, sir.
Q. What?
A. We agreed if he made those payments acpage 230} cording to November 9, 1937, agreement we were
going to take a loss of $753,54.
Q. Can you point out any concession of any kind whatsoever that you have made since November 9, 1937, other
than interest on $300.00 ior 24 days and on $100.00 for three
·
months and 15 days?
A. Yes, sir. This was in the November 9, 1937, agreement.
Since that time we have taken his unsecured note for $1,527.84
to enable him to carry out that agreement. We further allowed the agreement to go in default for a considerable period
of time in connection with $600.00 he promised to pay J anuary 1, 1938, and ,vhich has not been paid.
Q. But which you are demanding along with the $1,527.84
tax note one. hundred cents in the dollar, with interest according to your statement from the day due, are you noU
A. Yes, sir.
Q. I am going to ask you to look again at what you refer
to as the ag-reement of November 9, 1937, and see if you.
can see one thing in that purported agreement whereby Mr.
or Mrs. Somers agree to pay this past due tax item of over
$1,500.

Mr. Worth.: We object.
A. That is not his agreement. It is his proposal to us, but
he did give his note for those taxes and agreed to do it prior
to our agreeing to accept his proposal·.
Q. So you say now the letter of November 9, 1937, isn't
an a.greemenU
A. It was made one on December 6, 1937, when it was. approved by our Executive Committee.
Q. With an additional burden on Mr. Somers of over $1,500?
A. With the provision he take care of thos-e
page 231 } unpaid taxes which we had just found weren't
paid.
Q. Mr. Gaither, speaking of the interest you have lost on
these two items of $300.00 and $100.00, respectively, Mr.
Somers had made you $250.00 payments monthly all ·during
1937 prior to November 9th, had he not?
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,vorth =

:objection~

A. He made· payments amounting to $2,000 during that
year.
Q. W cren 't tl1ey made monthly f
A. I think they were.
Q. Weren't some of those payments made before they were
due?
A. No, sir.
Q. Was there anything due by him on February 1, 1937 f
Mr. Wortll: Objection ..

A. In what wayf
Q. Any way.
.A. We didn't have Mr. Somers·r obligation. We had the
Hickman deed of trust and notes on whicI1 he was making
payments ..
Q.
as Mr. Somers given any credit for interest on any
of those monthly payments made by him during 1937 !'
A. If he wasn't we .are perfectly willing to allow it..
Q. I am asking you was he given any credit 1
·
A. I can't testify to that without referring to tI1e records.
Q. If yon have your :record's yon are at perfect liberty to
refer to them.
A. If yon wisl1 me to we will find out.

"r

Mr. Drummond: Do yon have them right here nowt
page 232

~

A. No, sir.

Mr. Mapp: We are perfectly willing for you to send me
the information, just so we get it in here.

A. The interest would be due ns thereon instead of being
due Mr. Somers as the payments were sent by him to apply
on past due installments on the Hickman loans.
Q. They were sent to apply on 1937 installments, weren't
they?
A. No, sir. Wasn't anything paid in advance any way.
Q. Are you positive of that, Mr. Gaither?
A. I think so.
Q. I am going to read yon the fourth paragraph of this
letter that has been ref erred to of November 9, 1937, from
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Mr. Somers to your bank: "I have already paid $2,000 on
the installments due for the year 1937."
A. All right, sir, those installments for the year 1937 were
due May 1st and November 1st.
Q. If he began those payments on February 1st every payment made by him prior to May 1st was before it was due,
wasn't itY
Mr. Worth: Objection. There is no evidence he began
the payments on the date named.
A. If he did he couldn't have completed them by l\Iay 1st.
Q. Was he given any credit by way of interest on the February, March or April payments, 19371
A. To apply on what installment now?
Q. 1937.
Mr. Worth: Objection.
~

A. If he was due any interest on them we will
allow it to him.
Q. If he was due interest that would be considerable more
than enough to offset the concession you made him by way
of interest on $300 for 24 days and on $100 for three and a
half months?
page 233

Mr. Worth: Objected to as hypothetical and no evidence
to sustain.
A. I don't know.
Q. Mr. Gaither, there was introduced with your evidence
on re-direct examination by Mr. Worth a few minutes ago
as Defendant's Exhibit 20, same being letter of February 12,
1940, from Elmer W. Somers to Ernest Ruediger, which you
testified was handed to you along with the letter from T. Lee
Byrd referred to already. I am going to hand you this letter
and ask you if acceptance of that letter and the terms therein
stated would not put your bank over $10,000 better off than
it was November 9, 1937?
M:r. Worth: Objection.
A. No, sir, I don't see that it would.
Q. I will ask you again in a slightly different way. One
item I neglected to mention. Is it or is it not a fact that
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acceptance .of that letter and all the terms therein stated
would put your bank in a better position financially as of
February 1, 1940, by more than $10,000 than your bank was
on November 1, 1937, and that $10,000 in addition to any improvements that Mr. Somers has made on the Hickman farm?
Mr. Worth: Objected to as immaterial and irrelevant.
A. I would say it did not, because we have
already in our possession all of the security which
he proposed here to turn over to us, with the exception of the mortgage on the W. J. ·west property.
Q. Which mortgage you have 'testified was worth according
to the information you had, approximately $1,500.00?
A. Yes, sir.
· Q. And you have testified this morning, I think, I don't
want to misquote you, that your bank without that mortgage
is over $8,500.00 better off as of February 1, 1940, than it
was November 9, 1937. Isn't that right.
page 234

~

Mr. Worth: Objection. Didn't understand the witness as
having so testified.

. A. I don't think I used those figures.
Mr. Mapp: That is all.
By Mr. Worth:
Q. I intended to ask you just now, Mr. Gaither, has your
bank any objections to endorsing the check tendered by Mrs.
Somers or Mr. Somers for the November 1, 1939, payment
without recourse so long as there. is no acknowledgment of
its acceptance by the bank?
A. Endorse it without recourse back to Mrs. Somers!
Q. Yes .
.A. We have no objection to doing that.
.
Q. Now, Mr. Gaither, Mr. Mapp was asking you about
favors that you had done Mr. Somers. I observe that his note
of October 1, 1937, or at least one note for $5,000 was due
$2,000 on October 1, 1939. Tha.t is $2,000 was due at that
time. Have you ever sued him for ~hat?
·
A. No, sir.
Q. Have you ever sued him for the interest on that?
A. No, sir.
page 235 ~ Q. He ·had another note which he gave you on
October 5th for $1,500.00 which was dated October
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l, 1937, and was due one year aftez· date, with interest at
6%. Have you ever sued him on that note!
.A. No, sir.
Q. Have you ever sued him for the interest 7
A.. No, .sir..
I

Mr. Worth: That is alL

By Mr. Mapp!

·
~- Mr. Gaither, have you or anyone connected with your
bank ever notified Mr.. or Mrs. Somers, or any of their coun-.
s·el prior to your testimony this afternoon that your bank was
willing to endorse that certified cheek to Mrs. Somers either
with or without recourse?
A. No, sir, we have never been requested to do so.
Q. You say you have never pressed Mr. Somers on any
of these obligations!
A. That is correct.
Q. Can you think of any greater pressing or squeezing that
you could give either Mr. or Mrs. Somers than to advertise
these farms for sale at public auction in .Accomack County~
terms cash!
Mr. Worth:

Objection, immaterial and irrelevani.

A. Yes, sir, we could sue Mr. Somers on those two notes.
Q. And you think that would be more pressing than advertising the home in which he lives, on which he has spent
$1,800 and over in improvements and in connection with
which .he has paid beginning with 1937 up to and including
the present by taxes, coll~teral and semi-annual installments
approximately $15,000.00?
page 236
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Mr. Worth: Objection. Evidence speaks for
itself. Also immaterial and irrelevant
Mr. Drummond: It iB a matter of opinion. .The record
speaks for itself.
A. I think we were right lenient in not starting foreclosure
proceedings much sooner when Mr. Somers failed to pay the
first payment due January 1, 1938. We didn't start foreclosure proceedings for nearly two years after that. He defaulted in the payment of the $1,000 due September, 1938, and
we have never started suit against him on that, principal or
interest. Another payment $2,000 as I recall was due Sep·
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tember,. 19'39, 'on hiS'. personal note: and we haven't started
suit against him for that ..
Q. It is a fact, isn't it, :Mr. Gaithers, that during all this
time you were being, as you refer to it, rather lenitent, that
in spite· of the le1iiency the position of your bank was being
greatly strengthened all the time ..
Mr. "\Vorth :- Objection..

A. I don't think so.
Mr. Mapp: That is all.

By Mr. Worth:
·
Q. This letter Iiere of l\Ir. Somers' of' February 12, 1940,
or wiiatever date the letter was, to which the Byrd letter
was attached, I believe you said that proposal by him was
never accepted by the bank I
A~ Was not ..
Mr. Worth : T11at is alt
page 237

~

:M:. B. S.A.vVYER,
a: witness on behalf' of the Defendan.ts 1 being first

duly sworn, testified as follows :

DIRECT EXAMINATION..

By :Mr. Worth~
Q. Mr. Sawyer what is your present occupation 6!
A. I atr1 what they call a field supervisor for t\1e VirginiaCarolina Joint Stock Land Bank.
Q. How long have you held that position!
.A. About fifteen years.
Q. Mr. Sawyer, something has been said here about a conversation you had with Mr. Somers. In fact Mr. Somers
l1as testified as to a conversation he had with you, the substance
which was i£ lie would give that note for the taxes
of $1,527.84 lie would never have to pay it, but it was merely
to keep the ba~k ;s records straiglit, or something of t_hat
sort. I ask you 1f yon ever made any S\1ch statement to lum f
A. I never did .
•Q. Did you ever say anything to him either directly or indirectly that lie would not be e~pected to pay that note in accotdaiice with its terms 1

or
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A. Never did.
Q. You came over here at one time to see Mr. Somers about
that ·w. J. West mortgage, didn't you, or you did see him while
you were here 1
A. I came here for that purpose.
Q. How many times did you come f
A. Just that one time.
page 238 ~ Q. Did you go to his office 1
A. I did.
Q. I wish you woutd tell what took place.
A. I told Mr. Somers we couldn't find that mortgage in
our files. We thought until a short time ago we actually
had it.
Q. Do you know when that was f
A. That was in the latter pa.rt of November, 1938. Mr.
Somers said he really didn't know where it was, however,
but he had his secretary look through all his files there and
it could not be found and then I don't know whether I suggested or he suggested, but we agreed it might be in the Clerk's
Office at Princess Anne, Maryland, and had failed to be returned. Mr. Somers gave me a letter to the Clerk asking
the Clerk if that was in his office to turn it over to me. I
went up to Princess Anne and called on the Clerk and he
looked at his records and told me that that mortgage· or deed
of trust was mailed to Mrs. Somers two days after he received it for recordation.
Q. Did you go up there just for that purpose!
A. Yes, sir.
Q. How far is it from Accomac!
A. About 45 miles, I reckon.
Q. Did you ever get it f
A. No, I didn't get it. I ask them to make me a certified
copy.
Q. I mean the 01~iginal.
A. No, sir, I never got it.
Q. At the time you talked to l\fr. Somers about it over here
did he say or intimate to you in any manner that that rnortgag·e bad already been assigned to someone else?
page 239 ~ A. He did not.
Q. Did you ever know it until the time we
started the litigation in Maryland t
A. No, sir.
Q. Mr. Somers testified as to improvements he had made on
the property. I wish you would tell the Court what you know,
if anything, about his cutting timber from it1
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A. Yes, sir, I know he cut some timber from it.
Q. HaYe you any idea how much t
A. I should say around $1,000 worth.
Q. What did the bank do, if anything, to stop him?
A. Got out a restraining order. Mr. Drummond stated
some proceedings to stop him.
Q. Did he eYer turn any of that money over to the bank
that he got from that timber?
·
, A. Not to my knowledge.
Q. Did you go up there and look at that farm in Maryland f
A. Yes, sir.
Q. Do your duties a.s Field Supervisor of the Land Bank
require you to make appraisals of property?
A. Yes.
Q. What other experience have you had in appraising prop-

ertyl

A. Well, I have been with several mortgage companies. I
was a Federal appraiser.
Q! How long were you a Federal appraise1·1
A. Around seven or eight years.
Q. After that what other concern were you with?
A. Frederick E. Nolting & Company in Richpage 240 ~ mond doing the same kind of work.
Q. How long were you with them 1
A. Two and a half yea rs.
Q. During that time ·did you appraise property in North
Carolina and Virginia?
A. Yes, sir.
Q. Now I will ask you if you appraised the timber on this
Maryland farm, the Taylor & Baylis timber Y
A. No, sir, I didn't appraise the timber.
Q. Did you appraise the remainder of the farm 1
A. Yes, sir.
.
Q. I ask you if you have an opinion as to the value of the
land, exclusive of the timber?
A. $1,500.00. I was ma.king that valuation on the land after
the timber had been removed.
Q. Was the timber sold at public auction under a decree of
Court?
A. Yes, sir.
Q. Were you there when it was sold?
A: Yes, sir.
Q. Vlas your bid the last and highest bid put on for the
Land Bank?
A. Yes, sir.
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Q. What was thatt
A. $2,000, as I remember that.

Mr. Worth: That is all.
page 241}

CROSS EXAMINATION.

By Mr. Mapp:
Q. You say you appraised the land $1)300.00 with the timber off!
A. $1,500.00.
Q. Yon didn't appraise the timber t

.A.. No, sir.
Q. When was that appraisal made, Mr. Sawyer?
,A. That was made in the fall of 1937, I think, fall oi 1937
or :first of 1938, about the time we were making this agreement
with .Mr. Somers. It was either the latter part of 1937 or
first of 1938.
Q. Are you certain of that?
A. That is mv recollection 0£ it.
Q. I hand you a letter here which I will introduce by either
Mr. Somers or Mr. Gaither, dated February 23, 1937) from
Mr. W. G. Gaither, President of your bank, to Mr. Elmer W.
Somers. "Dear Mr. Somers: Are you or lVIrs. · Soiners
familiar with the fact that our l\tlr. Sawyer took a timber esti..
mator etc.'' Was it this same trip you appraised the land Y
A. Yes, sir.
Q. So it was prior to February ·23, 1938?
·
A. Whenever we went up to appraise that. Mr. Gaither
asked me to do it and he was sick and sent a kinsman of his
with us. (Indicating Mr. SQmers.) I don't know what date
it was.
Q. Have your duties as Federal Land appraiser and with
Nolting & Company of Richmond,-have· you had occasion to
appraise land around the Eastern Shore of Maryland Y .
A. I don't lmow that I ever did. I have appraised land- in
Maryland, but not on the Eastern Shore.
page 242 ~ Q. Mr. Sawyer, while you were field supervisor,
on January 1, 1937, about how many pa.st due
semi-annual installments were due on the Hickman loans, if
you know!
A. I don't have any idea. I don't know anything about
the office. .
Q. When was it you came over and interviewed Mr. Somers
in his office about the mortgage!
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A. That was in 1938.
Q. About what time in 1938 f
A. I really couldn't say, sir, what time it was in 1938. I
don "t know.. I think it was along in the fall of 1938 or the
latter part of the summer of 1938.
Q. Would yqn say it was before or after November 1, 1938!
A. No, I remember distinctly now it was in the latter part of
November, 1938.
Q. Can you give the exact datef
A. I ,'(.rent up and requested this- man to give us a certified
copy and he certified it on December 1, 1938.
Q. You don't Imow how many days prior to that you were
up there!
A. Yes, I was there one day and went back home that same
night and this certified copy I have right here was in the office
around two or three days after that time.
Q. Did you stop by Mr. Somers' office on your way back
from Princess Anne?
A. No, I did not.
page 243 ~ Q. You went straight back to Elizabeth City!
A. Yes, sir.
Q. Did you write Mr. Somers anything about iU
A.. I never did.
Q. Talk with Mr. Somers any more about in
A. No ..
Q. The Company accepted Mrs. Somers' semi-annual payment the following May T
.A. I couldn't tell you about that.
Q. If ]\fr. Gaither testified to it you would take his word
about the fact that they had!
.A. Yes.
Q. ·when you left 1\fr. Somers 1 office-you say it is about 45
miles up there f
· A. I don't know how fa.r it is.
Q. 4nd wlien you got up there and found that wasn't there
I guess you were pretty mad weren't you, Mr. Sawyer Y
A. Well, I wasn't especially mad because I was laboring
under the impression at that time tllat a mortgage it didn't
make any difference where it was just so it was recorded, and
I found it was recorded and I didn't feel uneasy about it.
Q. And you didn't feel enough concern to write Mi. Somers?
A. I did not. I went back and reported ,vhat. I found to
Mr. Gaither and he got this certified copy.
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RE-DIRECT EXAMINATION.
By Mr. Worth:
.
Q. How far is this Maryland property from the Virginia
line!
A. Close to a little place called Westover. It is about three
or four miles from vVestover.
page 244 ~ Q. Is Westover in Virginia¥
A. Maryland.
Q. How far is it from the Virginia line 1
A. I don't know. I have just been up there once or twice.
I don't know how far it was. I went there.
Mr. Worth: That is all.
Mr. Worth: vVe next offer in evidence deed of Margaret
M. Somers to Elmer W. Somers, dated October 17, 1983, and
recorded in the Public Registry of Accomack County, in Book
143, page 356, as follows :
"This DEED made this 17th clay of October, l933, by and
between Margaret l\L Somers, party of the first part, and
Elmer W. Somers, party of the second. part, both of Parksley, Virginia :
vVitnesseth: That for and in consideration .of the sum of
$10,000 in hand paid to the said party of the first part, at and
before the sealing and delivery of this deed, the receipt whereof is hereby acknowledged, and other good and valuable consideration, the said party of the first part doth grant unto
the said party of the second part, with general warranty of
title, all of the following real estate, to-wit:
First: All that certain tract of land, located near the village of Wattsville, containing 550.70 acres, by actual survey,
situate on the Wattsville-Chincoteague Road, and bounded as
follows: On the North by Mosquito Creek; on the East by
the Narrows ; on the South by the County Road leading from
Chincoteague to W attsvillc and the woodsland of
page 245 ~ the Savage farm now owned by the said William .
H. Hickman, Sr.; and on the West by ·wallops Mill
,Stream,-it being the same land that was conveyed to the said
,vmiam H. Hickman, Sr., by deed of Isaac Keeler, et als.,
elated December 1, 1893, and recorded in Deed Book 66, page
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429, among the Land Records in the Circuit Court Clerk's
Office for Accomack. County, Virginia, a plat of said land
being now of record in th~ said Clerk's Office; and
Second: All that certain tract of land containing 491.32
acres, by actual survey, situate near the Seaside Road about
one mile from the village of Horntown, and bounded as follows : On the North by the land of the '' Bunting Farm'' now
owned by the said vVm. H. Hickman, Sr.; East by Chincoteague
Bay; South by Mosquito Creek; and West by Sharps Gut and
the land formerly belonging to Wm. B. Smith,-it being the
same land conveyed to Wm. FL Hickman, Sr., by deed of
Wm. C. Parsons and wife dated December 26, 1918, which
together with the plat thereof are recorded in Deed Book 114,
page 332, among the land records in the Circuit Court Clerk's
Office for Accomack County, Virginia; and
Third: All that certain tract of land, containing 225.70
acres, by actual survey, situate near the Seaside Road about
one mile from the village of Horntown, adjoining the lands
of Roy Justis and others, and bounded as follows : On the
North by the land of Roy Justis; East by Chincoteague Bay;
South by Mosquito Point Farm, now owned by the said "\Vm. H.
Hickman, Sr.; and on the west by the outlet from the said Mosquito Point Farm to the Horntown roacl,-it being the same
land conveyed to the said ·wm. H. Hickman, Sr. by deed
from Kendall J. Bunting and wife, now of .record in the Circuit
Court Clerk's Office for Accomack County, Virpage 246 ~ ginia, with the plat thereof attached. This is the
same land that was conveyed by the said "\Vm. H.
· Hickman, Sr. and wife to Wm. H. Hickman, Jr., and later
conveyed back to the said Wm. H. Hickman, Sr. by Wm. H.
Hickman, Jr. and wife, as per deed now of record; and
Fourth: All that certain trnct of land containing 461.20
acres, by actual survey, located on the Chincoteague-Wa.ttsville road about two miles from the village of V'lattsville adjoining the lands of David T. Justis, et al., and bounded .as
follows: On the North by the homestead of the said Wm. H.
Hickman, Sr. and the W a ttsville-Chincoteague County road;
East by Mosquito Creek and 'Ginia Creek; South by the land
of David T. Justis, et als.; and West by "\Vallops Mill Stream,
-it being all of the land that was purchased by the said
Wm. H. Hickman, Sr. from Theodore J. Savage and wife and
· David T. Justis and conveyed to Wm. H. Hickman, Jr. on
October 1st, 1924, and later conveyed back to the said "\Vm. H.
Hickman, Sr. by Wm. H. Hickman Jr. and wife, as per deed

i
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now of record in the Clerk's Office for the Circuit Court of
.Accomac County, Virginia.
This is all of the same land which was conveyed to the
said Margaret l\L Somers by Elmer W. Somers, Trustee, by
deed dated October 16, 1933, and now of record in the Circuit Court Clerk's Office for Accomac County, Virginia, in
Deed Book .... , page .... , this land being sold to the said
Margaret M. Somers subject to the three prior deeds of trust
me~tioned and described hi the deed conveying said land to
her.
. Immediate possession of said real estate is hereby given to
the said grantee.
The· aforesaid grantor covenants tha.t she has a right to
convey the said land to the aforesaid grantee; that
page 247 } the said grantee shall have quite possessio;n of the
said land, free from all encumberances ;- that ·she
has done no act to encumber said land; a.nd that .she will
execute such further assurances of said land as may be requisite.
Witness the following signature and seal.

MARGARET M. SOWERS

{Seal)"

T. LEE BYRD,
a witness on behalf of the Defendants, being first. duly swornJ
testified as follows :
DIRECT EXAMINATION.
By Mr. Drummond:
Q.· :M;r. Byrd, you are T. Lee Byrd, are you noH
A. Yes, sir.
Q. Mr. Byrd, in the Bill of Complaint filed by the Plaintiffs
it is alleged that this W. J. West mortgage was assigned to you
in 1937. Is that truef
A. It is true.
Q. What date?
A. Somewhere around October. I just don "t remember the
exact date in 1937.
Q. And was assigned to.you for value, was it noH
A. That is right.
Q. And you now hold the same?
A. Ido.
Q. Mr. Byrd, I hand you notice of sale of this particular
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farm by L. Creston Beauchamp,. Assignee,. said mortgage supposed to be sold~ Decembe1· 30,. 1939. Is that true!

A: Yes, that is true.
Q. Who purchased that farm t
A., I did.,
"
'
'
Q. At what price, Mr. Byrd f
A. I think $1,500 01· $1,600. I just forget ..
Q. That was sold at public auction t
A. Yes.
Q. Aud you were the higher:rt bidder Y
A. Yes.,
Q. Mr. Byrd,. do you know W. J. '\Vest f
.A. I do..
Q. Do yon Imow the farm tlrnt he owns or occupies near
l\fodestown, containing 36.45 acres 1
.A. I do..
Q. What is its value f
A. That is hard for me to say. It is a nice farm. I should
say $3,000 to $3,500..
Q. As _a matter of fact, that was sold subject to the life
estate of Mrs. \Vest for $1,905 within the last two years t
A. Really I don't know.
Q. That mortgage was assigned to you by Mrs. Margaret
M. Somers, was it not f
A. It was.
Q. Who witnessed the assigning· of the mortgage?
A. I think Elmer W. Somers, if I am not mistaken. I just
don ''t recall.
Q. .And you are the owner of the land that you purchased
under that mortgage for this land at this particular time!
A. I am.

page 248

~

page 249 ~

Mr. Drummond: That is all.
CROSS EXAMINATION.

By :Mr. :Mapp :
Q. I hand you here what purports to be a letter from you
dated Februai-y 12, 1940, to Ernest Ruediger, and will ask is
that your name signed to that letter?·
A. Yes, sir.
Q. Are you or are you not ready and willing today or any
time called upon to live up to every word stated in that letter T

:M:r. Worth: Objection as immaterial and irrelevant.

.

\
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A. I am.
Q. You say this was assigned to you sometime in October,
1937?
A. I think it was October, 1937. It was in the fall in 1937.
Q. Did or didn't 1\fr. Somers shortly after assigning this to

you come to you and tell you that it might be necessary for
him to have this mortgage and did you or did you not tell
him that if it was you would deliver same to him any time and
assign it to him Y
Mr. Worth: Objection. If there was any such conversation
was any executive of the Virginia-Carolina Joint Stock Land
Bank present Y

A. No, sir.
A. I did.
Q. Mr. Byrd, you say you bought this property for $1,500
or $1,600 you don't recall which. Do you think the property
is worth more than that1
Mr. Worth: Objection.

A. I do.
p~g·e 250

~

Mr. Worth : Motion to strike out.

Q. What do you think is a fair value of that property?
Mr. ·worth: Objection.
A. Really I think the property should be worth around
$3,000.
Mr. Worth: Motion to strike out.
Q. How long have you known that property?
A. Fifteen to eighteen years.
Q. What business were you in in 1937?
A. •Selling farm supplies anrl produce business.
Q. How long have you been in that business Y
A. Thirty years.
Q. "\Vere you familiar at, that time with land values in Acmack County generally, especially in your part of the Countyf
Mr. ·worth: Objection.

- '
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A. I thoug·ht so.
Mr. Worth : Motion to strike out.

Q. What kind of year was 1937 from a farming standpoint
here in Accomack County?
Mr. ·worth: Objection, immaterial and irrelevant.
A. It was very poor.
Mr. ,vorth: Motion to strike out.

Q. As a matter of fact, wasn't it one if not the very worst
of many bad farming years since 1929 ¥
Mr. Worth: Objection.
A. It was.
Mr. Worth: Motion to strike out.
page 251

~

Q. Were you familiar with what is ref erred to
as these Hickman farms as you enter the hard
surf~ce road going to Chincoteague Island in

1937?
A. I think so.
Q. How lorig have you been familiar with them?
A. Twenty or twenty-five years, I guess.
Q. How near was your place of business and how near
- had it been for a great many years 7
Mr. Worth: Objection to all of these question and motion
to strike out.
A. About fifteen miles.
Q. As a matter of fact, for several years you furnished the
supplies they have been using on those farms, have you not?
Mr. Wort.h: Same objection.
A. I have.
.
Q. Are you familiar with those farms t.oday in their present conditions?
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Mr. Worth: Objection.

A. I am.
Q. Are those farms worth more or less today than they
were ini the fall of 19371

Mr. Worth~ Objootion.

.A. More..
Mr.. ,Worth: Motion to strike out.
Q. Mr. Somers.has testified that he spent in improvements
on the home and outbuildings since November 9, 1937,
$1,877.08. Do you happen to know whether any improvements
.or repairs have been put upon the home and outbuildings Y
Mr. Worth: Objootion.
pa.ge 252 }

A. There have been improvements made there
since that time.

Mr. Worth: Motion to strike out.

Q. Mr. Byrd, are you familiar enough to testify as to the
amount and value of t.he repairs 4/
A. I am not, but great improvements have been made to
the buildings.
Q. Mr. Byrd, the evidence in this case shows that on November 1, 1937, there was due hy way of taxes and a first deed
of trust on these farms to this bank $46,894.20, and that in
spite of the fact that Mr. Somers paid during that year $2,000
to this bank, in your opinion if foreclosure had been had any
time during the fall of 1937 on all of these Hickman farms
would they have brought any where near $46,000?
1\fr. Worth: Objection on thei g·round it is immaterial and
irrelevant.
A. I do not think so.
l\fr. Worth: Motion to strike out.
Q. What is the top figure you feel they would have brought
any time during the fall of l987 t
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:M:r. Worth: Objection ..
.A.. I say $25,000..
Mr. Worth: Motion to strike out.

Q. I believe you say you furnish farming supplies tllrougI:n
Mr. Somers and ilir. Somers to their tenants for several
years!
Mr. "\Vorth ~ Objection ..

A. I have..

Mr. Worth : Motion to strike out.
~age 253 ~

Q. That applies to 1938 and 1939, does it not T

!fr. Worth: Objection ..
.A.. It does.
Mr. Worth : Motion to strike out.

Q. What balance is due you for ·farming supplies which
were advanced for year 1938 or 1939 by Mr. or Jfrs. Somera,,
or any of their tenants f
Mr. Worth: Objection.

A. Nothing for those two years.
M:r. Worth : :M:otion to strike out.
Q. _Row manr. tons of fertilizer did Mr. Somers get from
you last year, if you happen to remember Y

Mr. Worth: Objection.
A. Not knowing exactly, but I should say from 250 to 300..

Mr. ·worth: :Motion to strike out.

Q. Approximately the same for 19381
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Mr. Worth: Objection.
A. Yes.
Mr. \V orth : Motion to strike out.
Q. Are those farms being cultivated today7

Mr. vVorth: Objection.

A. They are.
Mr. Worth : Motion to strike out.
Q. When was the last time you saw them 7

Mr. Worth: Objection.
A. Yesterday.

Mr. Woi'th: Motion to strike out.
page 254
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Q. vVhat is the present condition of those
farms from a farming standpoint Y Are they being well cultivated, or how?

Mr. Worth: Objection.

A. Well cultivated and m excellent condition.
Mr. ,vorth: Mot.ion to strike out.
Q. Mr. Byrd, do you know of any farms through that section in better condition or being better cultivated than these
Hickman farms?

Mr. Worth : Objection .
•

A. I do not.
Motion to stroke out.
Q. Wl10 is in charge of the main Hickman farm farming
'
011erations on iU
A. I think Mr. Somers has Mr. Will ·west.
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Q. Do you know what kind of farmer he is and generally
considered to be throughout that section?
Mr. Worth: Objection.
A. Good farmer.
Mr: Worth: Motion to strike out.

R,E-DIRECT EXAMINATION.
By Mr. Drummond:
Q. Mr. Byrd, you have testified that you had an agreement
with Mr. Somers to reassign the mortgage upon his request.
Has he ever requested you to reassign that note to he or
Mrs. .Somers ?
A. He ··has not.
Q. Up to the present?
A. No.
Q. Has he ever requested you to deed the property to himself or Mrs. Somers since you purchased it in December,
1939!
page 255 ~ · A. He has not.
Q. You have testified in 1937 that this Hickman property was worth $25,000. Without waiving any objection we previously made, what is your opinion as to the
fair market value of the Hickman property as of today?
A. I should say $27,500 to $30,000.
Mr. Drummond: That is all.
By Mr. Mapp:
Q. Mr. Byrd, Mr. Drummond asked you if you had ever
· been requested by Mr. Somers or his wife to give a deed for
this property in Westover. As a matter of fact you haven't
taken any deed have you?
A. No. sir.
Q. Isn't it a fact you haven't taken •a deed because you
are waiting to see if this offer can be worked out.
Mr. Worth: Objection.
A. It iR.·

Mr. Worth : Motion to strike out.
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-By Mr. Drummond:
Q. This agreement you agreed that you testified to between you and Mr. .Somers. You have also stated that he
never has requested you to reassign the mortgage to her
or himself.
A. He hasn't. I think I answered that before.
Q. Or to anyo_ne else 7
A. He has not.
l\tir. Drummond: That is all.
W. J. WEST,
a witne'Ss on behalf of the Defendants, being first
duly sworn, testified as follows: .
page 256 }

DIRECT EJUMINATION.
By Mr. ·Drummond:
Q. Mr. West, you are the same W .. J. West that owned
tbat property in Marylandf
A. Y P,S, sir.
Q....t\..nd you gave a mortgage to Mrs. Somers for $3,000!
A. Correct.
Q. You, of course, don't know what became of the mortgage?
A.. No, sir.
Q. Did you ever pay anything on it?
A. No, sir.
(~. Ever intend to pay anything on it?
.A.. If I had it, .but I didn't have it.
Q. For whom are you working today?
A.. For Mr. Somers.
Q. Who were you working for at the time you purchased
tlm property in Maryland T
A. For Mr. Somers.
Q. How much cash did you pay on that farm in Maryland!
A. None. Let me see, $10.00 I think.
0 .. A.re you working for Mr. Somers on a share or on a
Hahlrv?

A. ·salary.
Q. What is your salary?
A. $1.00 a day.
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O. Got a wife and familyf
A. Not living tog-ether.
Q. Have you any property whateverT

piw:e
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.A. Only the farm that I used to hold was sold in 1936. I
repurchased it· from Mrs. Somers.
Q. Do you recall how much that farm brought at public
.·
auction t
.A.. vVhich farm t
Q. The one . you now own.
A. Near Mappsvillet
Q. Yes.
A. $1,908.00.

Q. You repurchased it from Mrs. Somers for $7,500.00Y
A. Yes.
·
Q. And did you not give a deed of trust as of December 1,
1938, for the full amount of the purchase price, $7,5001
A. Yes, sir.
Q. "\Vhat I am trying to get at, Mr. vVest, you are financially unable to pay any obligations whatever. Isn't that
trueY
A. YesJ sir.
Q. .And a judgment against you would be worthless. Have
you any property at all Y
.A. Only this farm.
Q. .And that property would not bring near $7,500 r
A. Not at the present time.
Q. And yon have no property, real or personal, either in the
State of Virginia or elsewhere that a creditor
page 258 ~ could coIIect a judgment or note from you. Isn't
that truef
A. Correct.
Q. Do you know this farm in Maryland?
A. Yes, sir..
Q. Ever cultivate it?
.A. No, sir, been on it a few times.
Q. Why did you buy it?
.A. I thought it would increase in value.
Q. You didn't purchase tlrnt farm as accommodation for
Mr. and Mrs. Somers f
·
A. We didn't discuss it at aI1.
Q. You must have discussed it before yon agreed to purchase iU
·
.A. He offered it to me and I took it.
<l An~l you paid $10.00 and never paid any part of the
twincipal or interest?
· A. No, sir.
Mr. Drummond: That is all.
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W ..T. We.~t.

Ii

I·

CR08S EXA.l"\HNATION.
By Mr. Mapp:
Q. Mr. West, you were like a lot of us and thought land
was going up1
.l!. Yes, sir.
Mr. Drummond: Just one other thing I for got.

Q. · At. that time when you purchased the Ma.ryland property wasn't your farm you now repurchased from Mr. Somers
encumbered to the extent of $20.00 ¥
A. No, sir.
page 259 ~ Q. ·wliat were the liens against your farm that
was sold under decree of Court:
A. If· I remember correctly it was between $12,000 and
$13,000.
Q. And no part of that you have ever paid¥
A. No, sir.
Mr. Drummond: Thank you.
Mr. Ma.pp: Contd:
Q. Mr. West, this farm that Mr. Drummond has just been
asking you about, did you ever g·et any offer for that farm?
A. No, sir, didn't wa.nt to sell it.
Q. Did you have an offer before it was foreclosed Y
Mr. Worth: Objection.

A. Yes, sir.
Mr. Worth: Motion to strike out.
Q. What offer did you get!

Mr.

,vorth:

Objection.

A. $15,000.

J\f. r. VV orth : Motion to strike out.
Q. By whom!

Mr. Worth:

Objection.
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w.

J. ·west.

A. G. H. Ross, Modestown.
Mr. Worth: Motion to strike. out.
Mr .. Mapp: That is all.
Mr. Drummond: Without waiving our objection:
Q. When was that offer made, Mr. WesU
A. 1919.

Mr. Drummond: That is all, thank you sir.
~

Note: It is agreed between counsel for Plaintiffs and Defendants that the Southern Trust
Company was created under the Acts of the State of North
Carolina and, therefore, a Nqrth Carolina corporation; that
by amendment to the charter of the Southern Trust Company in January '33 the name of said company was changed
from Southern Trust Company to Southern Loan & I~surance Company. It is further stipulated and agreed that said
company neither in the name of .Southern Trust Company
· or in the name of Southern· Loan & Insurance Company has
ever had its principal place of business in the State of Virginia. nor under either name has said company ever been
domesticated in the .State of Virginia; that there has been
no order of Court in Accomack County or in the State of
Virg·inia substituting the Southern Loan & Insurance Gompany as Trustee in the deed of tmst referred to of .August
1. 1925· on the Hickma.n lands in the place an~ stead of Southern Trust Company, the original trustee named in said deeds
of trust.
. It is further ag-reed that Mrs. Margaret M. Somers in purchasing; the said Hickman ]and at public auotion purchased
only the equity therein. that is subjeet to the deeds of trust
referred to in the deed heretofore mentioned from Margaret
M. Somers to Elmer W. Somers dated October 17. 1933, from
the defendant bank in taking- deed from Elmer W. Somers,
TrnRtee. dated October 16, 1933, as recorded in Public RegiAtry Book 143, page 354.
page 260
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WINFIELD A. WORTH,
a witness on behalf of the Defendants, testified as fallows:

DIRECT EXAMINATION.
By Mr. Drummond~
Q. Mr. Worth, please state your full name.
pag·e 261 } A~ Winfield A. Worth.
Q.. WJiere do you reside, Mr. W ortht
A. Elizabeth City, North Carolina.
Q. It has been testified you are the General Oounsel for
the Virginia-Carolina Joint Stock Land Bank. Is that truef
A. That is correct.
Q. How· long have you been General Counsel Y
A. I can't give you the exact date, but I reckon more than
fifteen years, certainly more than ten.
Q. Continuously Y
..A.. -Y-es. sir.
.
Q. There has been introduced in evidence the agreement
of November 9, 1937, and telegram and letter of December 7,
1937. ·wm you please state who prepared the agreement. of
November 9, 1937 !
· A. My recollection is that I dictated it with :Mr. Somers•
assistance. I think it was dictated in my office.
Q. Was Mr. Gaither, president of the ·bank, present!
A. No, sir, I don't think so.
Q. Do you recall whether or not at this time that proposal
of Mr. Somers' was handed to Mr. Gaither for the bank, or
110w was it transmitted?
A. My recollection is l\fr. Somers mailed it to him. Whether
he carried it home at that time, oi;- whether it was sent to him
and he signed it and sent it back I don't rec.all.
0. Was any final conclusion 'reached between you as General Counsel of the Bank and Mr. Somers on that dav?
A. No, sir, it was merely a proposal ··on the
nRge 262 } part of Mr. Somers.
Q. What was to be done before it became
final Y
A. Had to be approved by proper officers of the Land

R~.

.

Q. Who were the proper officials of the Land Bank? ·

A. The Board of Directors or Executive Committee.
0. Did M:r. Gaither or yo1.1 have authority to conclude any
sncli agreement as was indicated in that letter without the
consent or approval of the Board and Executive Committee?
A. Did not, sir.
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Q. Mr. Worth, it has· been testified by Mr. Somers that
you called him: over long distance telephone relative to the
May, 1939, ius.tallment.
A. That i~ correct, sir.
·
·
Q. Will you. please state to the Court the substance of that
conversation ··as vou recall it.
.A. The ciicu~stances of it was we wanted J\1r. Somers to
make the remittance in accordance with the agTeement o.f
November '9, 1937, on his proposal as accepted by the Bank on
December 7th, and the eheck could not be accepted with the
recitals in the letter of Mr. Somers' which the check accom. panied.
Q. Was there anything said at that time by Mr. Somers or
by you to amend, modify or change in any way, shape or
form the agreement executed by Mr. Somers and your bank
beginning November 9, 1937, and culminating in the accep-tance on December 7, 1937, by the bank t
A. In that conversation t
Q. Yes-, sir..
A. No, sir.
Q. Hight at this particular point, have tyon
page 263 ~ ever had any conversation with Mr. .Somers relative to modifying, changing in any way, shape or
form that a~;reement f ·
A# We have never agreed to it and I do not remember any
conversation at all, bnt I certainly did not agree to it because I
had not authoritv to do so and would not have done so i:f I had
had authority, ai1d Mr. Gaither didn't do so in my presence.
Q. Mr. Worth, did you come to. Accomac in June, 1938, and
present to Mr. ,Somers the statement which has been iutro<luced in evidence whereby he agTeed for you to accept, for
the bank to accept the May 1st payment according· to his
letter of May 26, 1939?
A. No, sir, Mr. Gaither did that. I presented to Mr. Somers
a. letter from Mr. Gaither dated, I think it was, December 18,
19H9, with respect to the installment which fell due on No:
vcmber 1, 19-39. and that was because Mr. Somers had again
nccompanied the check which 11e sent in with a letter contnini11g· recitals contrary to tl1e agreement of November 9,
1937.
Q. Did lie at that time sign that agreement?
A. No, sir, he refused to do it.
0. Do you recall his reasons for so doing·, Mr. Worth Y
A. I do not, sir, he just said he wouldn't do it.
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Q. What was the purpose of your visit to the Eastern
Shore 011 that occasion?
A. I cau 't tell you what it was, but I think we came pri:marily on some other matters and while here Mr. Gaither
asked- me to take that letter to him.
Q. To refresh your memory, Mr. Worth, isn't it true that
on about that time the property known as the Jesse L. Mason
property was sold 1
page 264 ~ A. I think so, sir.
Q. Mr. Worth, is there any other statement you
care to make in this particular matter!
A. No, sir, there is no other statement, except that I have
talked with Mr. Somers quite a lot and had some correspond. ence with him and we didn't know until this litigation came
on ·that he contended there was any change in that proposal
which he made on November 9, 1937,. and as accepted by the
Bank on December 7, 1937.
Q. As a matter of fact, l\fr. ·worth, didn't he request that
you as Counsel for the Bank bid $3,000 on the vVest property when it was foreclosed in Maryland f
A. He did this, sir. "When the West paper matured we
called on Mr. Somers to foreclose under the Yv est mortgage
and I have forgotten. what he wrote, but the substance of it
was Mr. Vv est didn't want it foreclosed unless it would bring
$3,000 and he didn't want it sold unless they would credit
him on one of his $5,000 notes with $3,000. I wrote him back
that the Bank couldn't do that. The bank would credit him
with whatever the property broug·ht. That is my recollection
of what I wrote him.
Q. Now it is your testimony,-there isn't any question in
your mind that you as General Counsel of the bank or any
bank official to your knowledge, ever by word, act or deed
agreed or consented to amend or modify his agreement of
. November and December, 1937¥
A. Absolutely none on my part and none on the part of
any official of the bank that I ever had any knowledge of ..
On the contrary we liave at all times tried to keep .the record
clear in order that the proposal of November 9, 1937, and
the bank's acceptance mig;ht remain as it was.
page 265 ~ Q. Do you have any further statement to make,
Mr. Worth?
A. None.
1\fr. Drummond: Take the witness.
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CROSS EXAMINATION.
Bv Mr. Mapp:
..Q. As a matter of fact, this letter of November 9, 1937,
to which you gentlemen have referred as the agreement, that
was the culmination of several months of negotiations, was
it noU
A. Mr. Mapp,· I don't know how long they had been negotiating, but Mr. Somers had, bee'n writing and talking to the
bank,-! mean from what the Bank officials told me,-in an
effort to keep the property from being sold. Everything was
badly in arrears.
Q. About how many semi-annual installments would you
sav were in arrears Y
A. I don't know.
Q. The same payments were due every time?
A. Yes, sir.
Q. So if you divide that into $11,700 and some dollars you
would have approximately the number of semi-annual payments in arrears.
A. That would be one way to arrive at it I imagine, but I
do not know. But I will say this, that my information wai:1
not only the payments were in arrears, but those payments
were semi-annual payments and they drew interest and that
was in arrears, and taxes were in arrears, and I don't know ·
a bout insurance premiums.
Q. Mr. Somers just said there were approximateily six
or seven semi-annual payments in arrears. Is that right T
A. I don't know.
page 266 ~ Q. The reason I ask you if. the negotiations
had not been going on, you all had had. the timber
on the West farm and tl1e real estate both appraised back
in February, 1937.
A. I don't know a thing about that.
- Q. I have a. letter here which I am going to introduce dated
Jf1ebruarv 23, 1937, to Mr. Somers from Mr. Gaither referring
to the timber.
A. I had nothing to do with that.
Q. You say you dictated this letter of November 9, 19371
A. I think I did. Mr . .Somers may have dictated part of
it.
Q. Did you or not tell l\fr. Somers you would recommend
acceptance of that proposal 1
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A. I don't know., sir., I may have, but that didn't mean it
was g·oing through by any means.
Q. At tha.t time you expected to recommend that, didn't
youf
,
A. I may have~ I don't know whether I did or not. I
may have done it.
Q. Mr. Worth, didn't you think at the time you dictated
that letter that it was your very firm intention to recommend
to your bank that they accept that proposa17
A. Undoubtedly, yes, sir. I didn't know anything about
this tax business then.
Q~ Have you any doubt in your mind but upon your recommendation they would have recommended it?
A. Seriously.
.
· page 267} Q. Mr. Worth, when did your bank learn that
the mortgage on this West land had been assigned t-0 Mr. Byrd, or anybody else? When was the .first
time your bank knew that?
A. I can't give you the date, but my recollection is the
first time I knew anything about it and first time I knew the
bank knew anything about it was when they attempted to
foreclose on it.
Q. When was that?
A. My recollection is it had already been sold when we
found it out.
Q. And about when would you say you found out about iO
A. Well, this says to be sold on December 30, 1939. · I don't
know whether it was just before that date or whether it was
nfter that date. (December 9, 1939.) ·
Q. About what time did you institute suit to foreclose under that mortgage?
·
A. I didn't do that. The bank handled that through Mr.
lfoyer8 in Maryland.
Mr. Mapp: Mr. Drummond, if you c.an furnish that date. ·

Mr. Drummond: Approximately February 1~, 1939.

0. On Mr. Somer8' letter of May 26, 19-39 to Mr. Gaither,
s11me being- Defendant's E.xhibit ll~ there is a. stenographer's
110fation at tl1e bottom ''00: W. A. Worth. Esq., EHzalJeth
Citv. N. C. ''. indicating I take it a copy of that ]etter was
sent to vou. ·Did you receive a copy of tl1at letter?
A. J am sure I did. I don't know what letter it is.
Q. Copy of Mr. Somers' letter to you of January 2, 1939,
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which copy I now hand you and will ask, you if you received
the original of that 1
page 268 ~ A. I am sure I received that. You had the
01·iginal there didn't you 1
Q. Did ycm ever reply to that letter, Ur. Worth f
A. I don't know that I did. He said in that letter when
the collateral· was paid off it was to wipe out eertain past
due indebtedness as set out in that letter of November 9,
1937, and that collateral was two notes of Mr. Somers for
$5,000 each. Of course Mr. Somers is a fluent writer and he
may have pnt some other statements in and I didn't pay any
attention to them. I don't know that I ever replied to it.
Mr~ Mapp: Tl1at is alI..

ELMER W. SOMERS,
the Plaintiff, being recalled, testified as follows:
DIRECT EXA1'IINATI0N.

By Mr. Mapp~

Q. It bas been .brought out in evidence that Mrs. Somers
conveyed these Hickman farms, a II of them, or rather her
equity in same subject to the defendant. bank's deed of trust,.
to you. I hand you here deed dated May 1, 1936, recorded
in the Clerk's Office for the Circuit Court of Accomack County,
Virginia, May 1.6, 1936, from yon to Mrs . .Somers, and will
ask you if this deed doesn 1t reconvev all of these Hickman
£arms, or rather t.110 equity in same: to Mrg. Margaret 1\L

Sotuers 1
A. Yes, sir.

:N'ote: It is stipulated and agreed between counsel for
Plaintiffs and Defendants that by deed dated May 1, 1936
and recorded in Deed Book 150, pag·e 131 on May
pag·e 269 ~ 15, 1936, Elmer ,v. Somers exeeuted deed to Margaret M. Somers for all of the Hickman Lands,
subject to the two deeds of trust on the Hickman lands to
the Southern Trust Company, Trustee for Virginia-Carolina
.Toint Stock Land Bank, said recitals appearing on the face
of the deed.
Q. Mr. Somers, I hand you a letter dated February 23,
1.937, from 1\fr. W. G. Gait11er, President of tl1e Virginia-
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Carolina Joint Stock Land Bank to you and will ask you if
yon received that letter¥
A. Yes, I received this letter.
Mr. Mapp: "\Ve offer letter of ~,ebruary 23, 1937, in evidence as Plaintiff's Exhibit Y, which is as follows:
"Mr. Elmer W. Somers,
Accomac, Virginia.

In Re: Hickman Loans
Dear· Mr. Somers:·
You are of course now familiar with the fact that our Mr.
Sawyer took a timber estimator up to Somerset County,
Maryland, last week in order to make au inspection of the
timber tract shown him by your representative.
This party's report has now been received by us and we
wish to advise that he estimates 525,000 feet of pine and 265,. 000 feet of oak and gum. This estimator is not familiar with
logging conditions in and around the sootion in which the
timber is located and for that reason has not put a price on
the timber. If, however, $3.00 per thousand is a proper
Rtumpage price in that section, it would show the. timber to
lmve a present value of only about $2,400, which is considerably less tl1an your idea of the value as expressed when you
were here some weeks ago. vYe take for granted you can
now proceed to prepare the bill of sale or mortgage and we
shali be glad to have you send this over when it is completed.
In view of the fact that the value is so much less than you
had indicated, possibly you will want to include the farm
land also in the mortgage along· with the timber. If you
wish to do this, we will naturally make no objection.
We await your advices and remain, with best wishes,
Yours very truly,
February 23, 1937.
vV. G. GAITHER, President."

paµ;e 270

~

Mr. Drummond: Lett.er objected to on the
ground it. is immaterial and irrelevant and the
facts therein are closed by agreement of November 9; 1937.
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Q. How many semi-annual installments were you in arrears on these Hickman farms, if you know, prior to January
1, 1937?

Mr. Worth: Objection as immaterial and the contract afterwards entered into speaks for itself.

A. Either six or seven. I don't recall, hut I rather think
it was six.
· Q. Mr. Somers, is there any further statement you want to
make?
A. I don't recall any.
·Q. Mr. Somers, the Trustee in the deed of trust under
which defendants are proceeding· either in the original name
or in the new name, has that same trustee made to your
Irnowledge any foreclosures in Accomack County under deeds
·
of trust?
A.. They have. They have made the Clifton P. Fluharty
and Charles L. Hurst and the Lenox F. A.ilworth, and I
checked the records a few days ago and I could find no inventory filed on either of those.
Mr. "\Vorth: Objection, and motion to strike out.
Q. Were any accounts filed Y

l\fr. Worth: Objection.
A. No inventories and no accounts.

Mr. Worth: Motion to strike out.
Q. About how long ago we.re those sales had?
1\fr. Worth: · Objection.

page 271

~

A. The Charles L. Hurst farm was sold as much
as three years ago. The Clifton P. F/Juharty and
Lenox F. Ailworth sales were had over a year

ago.
]\fr. Worth : Same motion.

(~. "\Vho was the purchaser, if you lmow, at each and all
of those sales f

M.
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.Mr. Worth: Objection.

.A. The Virginia-Carolina Joint Stock Land Bank.
Mr.. Worth: Motion to strike out.

Q. If you happen to know, what was the approximate aggregate purchase price of those various farms Y
1\fr. Worth: Objection.

A. Something over $12,000. The deeds in the Clerk's Ofnee speak for themselves.
Mr. Worth: Same motion.
Mr. Mapp: You gentlemen take the witness.

CROSS EXAMINATION..

Mr. Worth: Reserving exceptions, I ask tlie ·following-:
Q. How many of those sales did you look after, Mr. Somers?A. I onlv attended the C. L. Hurst sale. I didn't look
a.fter it. }.7rr. Gaither advertised it.. I didn't have anything
to do with the sales.
Q. You knew they were being advertised·?
A. Yes, sir.
Q. Didn't you post the notices to some of them?
A. I don't recall whether I posted notice at your reqtwst
or Mr. Gaither 's request in t.he 0. L. Hurst or not. I didn't
attend the otbers. I only attended the sale and got you an
auctioneer.
page 272 } Q. You afterwards bought some of this property, didn't you?
A. No, sir.
Q. Who was it bought iU
A. Virginia-Carolina Joint Stock Land Bank.
Q. Didn't you buy some if it after that?
A. No, -sir.
0. Wbat about Somers Farms, Incorporated f
A. Never bought eit11er piece of it.
0. What did they buyY
.
A. The Jesse L. 1\fason farm, which was sold by G. Walter
1\fapp,_ Trustee.
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Q. And that Jesse L. Mason farm was covered by deed of
trust to the .Southern Loan & Insurance Company!
A. That is rig·ht..
Q. And the reason it was sold by G. vValter Mapp is because, Mr. Somers, isn't it, that that. was a mortgage prior
to the deed of trust for the benefit of the Land Bank¥
A. Yes. It was done in order to clear the records properly, but you people had collateral. In order to clear the
title you gentle:rp:en $8,200.00 deed of trust bonds to take care
of a. $2,300.00 obligation.
Q. ·when the Land Bank made that loan to Mason you
examined the title, didn't you 1
.A~ I did ..
Q.. And I ask you if you didn 1t show in your first certificate of title a mortgage that was originally $10,000 and it was
Jater held by the Hallwood National Bank¥
A. I showed in that certified title a mortgage
page 273 ~ of $10,000 and not a deed of trust from Jesse L.
Mason to S. K. Powell, Trustee on another farm
which Mr. Powell had also taken second deed of trust on this.
I didn't know that until after the loan had gone through
·and when I went to pay off I found it and the Hallwood Bank
held a balance of $4,200.00 which :Mr. Somers and I assumed
and which I gave to your bank so a.s to save you harmless,
$8,200.00 collateral and reduced it to $2,300.09.
Q. I ask you at the time you entered that :first certificate
didn't you and l\Irs. Somers then hold that paper that was
in the liailwood Bank?
A. No, sir, never have held it.
Q. Collateral to your note¥
A. Never held it in mv life.
Q. Wasn't that collatei·al to your note f
A. It is only right to explain.
Q. Answer it :first, and then explain.
A. Yes. But vou are familiar witl1 t11at as well as I am.
~I.1he Hallwood Bank never. failed to hold it, bnt on their
l'f!cords they had it assig;necl to Mrs. Somers, never released
it, and took Mrs. Somers' note and my note and put it up as
collateral. TLat is the way they worked because Mrs. Somers
11ever J1elcl it and I nevet' held it.
O.. When the loan was closed I ask you, didn't you file your
certificate with the Virgfoia-Carolina Joint Stock Land Bank
Ahowin~· tl1at that mortg·age was cancelled T
A. I did not sl10w it was cance1Ied.
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Q. Do you state that you did not show it cancelled 7
A. I am sure I didn't show it cancelled.
page 27 4 ~ Q. Didn't you show it was paid in your certificate?
A. I am sure I did not.
Q. And you say you didn't 1
A. I feel confident I didn't.
Q. I ask you if I dicln 't come to Accomac and present you
with it and if you then didn't ask me to let it go and you
would take care of it and you put up collateral which you said
was worth $8,000. Didn't you do that 1
A. I paid you $130.00 for checking and recordation, for
insurance premiums on the loan, and I gave you $8,200.00
in collateral to secure the obligation in the Hallwood Bank to
safe you people harmless.
Q. And that was because you c.ertifiecl, it was paid?
A. I just overlooked a lien and I took c.are of it like a
lawyer would.
Q. Then you did represent it paid in your certificate?
A. I overlooked it.
Q. J ask youA. I haven't that before me. Place it before me and whatever I sig11ed I did f
Q. You did?
A.. Yes.
Q. I can't put my l1ands on it now, but I can get it. You
never paid a dollar on that $8,000 colla.teral, did you Y
A. Oh, yes, when the property was burned I put back the
dwelling and a barn and you people only put up $1,200.00
on it.
page 275 ~ Q. But you never paid any part of that collateral?
A. You people only g·ot. $2,300.00 against $8,200.00 now
nncl it was originally $5,000.
Q. Yes, but you have hougl1t it since.
A. What?
Q. The l\fason farm f
A. No.
Q. Who boug·ht it?
A. You people own it.
n. Dicln 't the Somers' Farms Incornorated buv it?
A. The Somers Farms was incorporated for tl1e purpose
OT holdirnr some land. They took it off your bank's bands
:mcl tried to help you people out on a farm worth $2,500.00
0
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at $10, and some dollars. You knew and you were advised
that Somers Farms, Incorporated, had no assets and that
the farm would have to pay its way -through, otherwise there
could not be any way to pay, and since that time you people
have taken the farm back.
Q. But Somers Farms did buy it Y
A. Yes.
Q. And you were one of the officials of that companyY
A. I was.
Q. And your wife was the other Y
A., And some others.
Q. \And you have never paid that indebtedness for that
farm?
A. Of course they didn't pay it. Had n~thing to pay out
of but the farm.
Q. And it has been foreclosed Y
page 276 } A. You have it. We haven't got it.
Q. When this Hallwood National Bank soJd
they had to come in and protect that, didn't they¥
A. That was done by agreement, and a very friendly agreement.
Q. But it is a fact they had to put up the money ·i
A. They offered to do it.
·
Q. But they did it, didn't they!
A. Yes. We could have sold the collateral and gotten
$2,300.00 on it then or now.
Q. You have never paid that collateral, have you t
A. I offered to take care of it in four installments, and. I
have told you. any time you wanted any collateral foreclosed
on I would do it.
Q. But you haven't paid that?
A. I haven't had $2,300.00 and you know it, but yon: are not
going to loose a nickle on that.
Mr. Worth: That is all.

Subscribed before me on the 29th day of March, 1940.
BEN.T.A.1vfIN T. GUNTER, JR.,
Commissioner in Chancery.
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pag_e 277 } Virginia.:
In the Circuit Court for the County of Accomack..
:Margaret 11. Somers, et al., Plaintiffs,
v.
Virginia-Carolina Joint Stock Land Bank, Defendants.
Depositions take this 5th day of April, r940, by consent
of counsel for Plaintiffs and Defendants :

ELMER W. SOMERS,
being recalled testified as follows:
Examined by Mr. Mapp!
Q. In the taking· of evidence in this case a few days ago
Mr. M. B. -Sawyer testified among other things that you hacl
cut around $1,000 worth of timber off these Hiclonan farms.
ls that correct 7
A. That is not correct.
Q. How much timber, if any, did you cut off of these Hickman farms?
Mr. Drummond: Objection.
.A. I have not cut any timber off myself. After we took
over the farms and had adjusted the matter with the Land
Bank, as we thought and understood, we tried to improve tbe
property in every possible way and I took it up and discussed
with people who knew the farm as to the advisability of getting up a narrow strip of woods land on the western end of the
Savage and Justis farm. The Savage & Justis farm is about
:vnrds deep North and .South and this narrow strip of woods
land is not much more than a thicket and is to the
page 278 ~ Western end of the cleared land. The line ·between the cleared land and the present Highway
leading from Chincoteague to W attsville. It is probably
eight. or ten acres will cover it. Nothing on there larger than
telel)hone poles. Everybody advised me it would improve
the pronertv proba.bly $1,000 to $1.500.00 and I knew it too,
~ncl I t11en took up with Mr. Marion Taylor as to whether
]ie would be interested in buying that little piece or woods,
01· trees. and he advised me then he was not as it was not
what he had orders for, but was too small, but later on he
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had an orger for small stuff and we finally compromised on
$500.00, provided I would take $100.00 in lumber, which I did
to repair the sta~les and outbuildings and the $400.00 he paid
and I paid that ·ov.er to the Land Bank. He didn't cut much
over half of it befo1:e they kicked, and they haven't permitted
him to cut it to this day. That is still standing. I have never
cut a tree off even for putting up repairs other than stated
a moment ago although last year we paid to Mr. McAllen
nearly $200.00 for lumber for picket fences and things like
that. I have never cut a tree off for fire wood.
Mr. Drummond: Motion to strike out.

Q. Mr. .Somers, was this price of $500.00 a fair, reasonable price for the standing timber that you agreed to sell T
Mr. Drummond: Objection.

A. It was the best I could get and I could.n 't get that unless I agreed to take part in lumber.
Mr. Drummond: :Motion to strike out.
Q. Mr. Sawyer further testified that the Bank g·ot out a
restrainingT o~·der to restrain you from proceeding to sell this
timber. Is that correctf
page 279 ~ A. Mr. Ames Drummond mentioned· it to me
and I wrote to Mr. Gaither himself. The cor·respondence between us shows that and Ia ter on evidently
somebody notified tl1em they were cutting, but they weren't,
nnd :Mr. Drummond gave me a notice and I told him they
weren •t cutting anything· and that was the end of it.

:M:r. Drummond: Objection and Motion to strike out.

Q. :Mr. Sawyer further testified that none of this money
tl1at you got for the timber, which you have testified was
$400.00 in c.ash and $100.00 worth of timber, went to the bank.
That is none of it went to the Bank to his knowledge. Did
any part of the $400.00 in cash go to the Bank Y
:M:r. Drummond: Objection.
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A. All of the $400.00, and while Mr. Sawyer may not have
known Mr. Gaither knew and could have corrected Mr. Sawyer at that time, if he so desired.
Mr. Drummond: Motion to strike out.

Q. What was done with the $100.00 worth of lumber?
Mr. Drummond: Objection.
A. That was used for repairs on the stables and around
the pound and corn stacks and other outbuildings.

Mr. Drummond: :Motion to strike out.

Q. I hand you here carbon copy of a letter from you to
Mr. Gaither dated February 10, 1939, Mr. Gaither's reply
··under date of 1F,ebruary 16, 1939, and carbon copy of your
reply to Mr. Gaither dated February 21, 1939, and will ask
you if the timber referred to and the sale to which you have
referred is the same timber and sale referred to in this correspondence t
A. It is.
page 280

~

Mr. :Mapp : We offer these in evidence as
Plaintiff's Exhibits Zl, Z2 and Z3, as follows.

''February 10, 1939.
Mr. W. G. Gaither, President
Virg-inia-Carolina Joint Stock Land Bank
Elizabeth City, North Carolina

Re : '' Hickman Farms''.

Dear Mr. Gaither:
With further reference to clearning·. up the narrow strip
of thicket land on the west end of the '' Hickman Fa rm'',
which iR g·enm·ally known as tl1e "Savage Farm", I beg· to
fl<lvise that all of us who are interested in the "Hickman
Farms" would be better off to lmvc this narrow strip of land
eleared up and put into cultivation. As if has been for tbe
past several years, it has no real resources for the farm and

Supreme Court of Appeals of Virginia

· 264

Elmer W. Somers.
ea~h severe northeast storm blows down and destroys a lot
o.f trees standing thereon.
As I wrote you a few days ago, I would be very glad to
have Mr. Worth and you look over the narrow strip of land
in question, as I am sure that you would say for us to go
ahead and clear up the said piece of land immediately.
If you have any doubt in your mind about this being for
the best interest of the Bank as well as the present owner of
the farm, I will be very glad for you to get in touch with Mr.
H. Ames Drummond, who is now representing your Bank,
or any other citizen over here, and have them look over the
land in question and then advise you as to what is best to be
done with it.
It will cost quite a lot of money to get the land into shape
for cultivation, but we are willing· to assume that burden,
provided we can start working on same immediately.
Please let me hear from you along this line.
With kindest regards, I am
Very sincerely yours,
ELMER W. SOMERS.

EWS/w

CC H. AMES DRUMMOND, Esq.,
Accomac, Virginia,''
page 281

~

''Mr. Elmer. W. Somers,
Accomac, Va.
Re : Hickman Farms

Dear Mr. Somers :
.
Replying to your letter of the 10th instant, it will be entirely ag-reeable with us for you to clear up that part of the
Hickman land to which you refer, provided you will send us,
to be applied as a credit on the principal of the Hickman
note, tl1e amount which you have received or arc to receive
from the sale of such timber.
We regret that it hasn't been possible for either Mr. Worth
or the writer to be in your section, since you first suggested
that you would like for one of us to take a look at this situation.
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Our Mr. ·Sawyer made an inspection of the property :when ,
he was over there a month or more ago..
With best wishes,
Yours very truly,

W. G. GAITHER
President
February 16~ 1.939..
WGG:M''
'' February 21, 1939.

vV. G. Gaitber, President
Virg·inia-Carolina Joint Stock Land Bank
Eliz-abeth City, N. C.
Re: "Hickman Farms "-Timber Sold Taylor & Baylis
Dear Mr. Gaither:
Your favor of the 16th instant received and contents noted.
I beg to advise that r" have already sent you every dollar
received by me from the sale of the small parcel of timber in
question. It was sold to Taylor & Baylis for $500.00 of which
amount $100.00 was taken in lumber necessary for repairing
out-buildings on the "Hickman Farms", and I sent you two
checks covering the balance of $400.00 which I received from
these gentlemen as follows:

.Tanuary 24, 1938, check sent you
April 15, 1938, check sent you

$300.00
$100.00

The timber in question was absolutely worthless for lumber aR it was entirely too small. It is worth noth~
page 282 } ing whatsoever to the farm for resources; but
the farms will be wortl1 a lot more with tl1at strip
of land cleared up and put into cultivation, just as Mr. Kelly
hns done on the ''Justis Fa1m '' adjacent. thereto.
Of course it would be good for firewood, but instead of
g·ettinQ: firewood from the farm £or use wl1ere I live I purc1rnse coal.
These gentlemen have done their part in paying :for th~
timber, and your bank has had the benefit thereof.
From our pa~t rela_tionship and the large amounts of money
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which I have paid on various loans which were absolutely no
g·ood to me, I am sure that you know that·r have always tried
to work for the interest of your hank and with view to trying
to save your bank from any loss in this county~. Of course
the loss could not be avoided on the Hurst, Ailworth and
Fluharty loans, and unless conditions improve soon, it looks
like a loss on everything you try to do for a long time to
come.
Hoping to ~ear from you with a favorable reply by return
mail, and with: kindest personal reg·ards, I am

.. y ery

sincerely yours,

EWS;W ·

ELMER W. SOMERS.,,.

Q. Have you ever sold or cut for market any other standing timber on the Hickman farms except that to which you
have 1~eferred i

1\1~·. Drummond: Objeetion ..
A. Not a tree. On the contrary, as I stated a moment ago,
we have bought our fuel and the lumber which we needed last
year for picket fences and all we bought outright from G. M.
:McAllen at Ma.ppsville.
Mr. Drummond: Motion to strike out.
Mr. Mapp: You can take the witness.
Mr. Drummond: I have no questions.
MOR.NAY G. D.A.VIS,
a witness on behalf of the Plaintiffs, being first duly sworn,
testified as follows:

By Mr. :Mapp:
Q. Mr. Davis, please state your name, age, ocpag·e 283 ~ cupation and place of residence.
A. Mornay Davis, 59, "\Vattsvilie. merchandise.
Q. Mr. Davis. how near is Wattsville to the Hickman farms
as you go on Chincoteague Island f
A. Two a.nd a half mile.
0. How long you lived at Wattsvillef
A. 59 year.
Q. Ate you thoroughly familiar with. the Hickman farms?
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Mornay G\ Da.vis,
A. I don't know about thoroughly, but I have known it all
my life.
Q. Are you familiar with the strip of standing timber
about which Mr. Somers has just testified?
Mr. Drummond: Objection.
A. Yes, sir.
Q. In your opinion did it improve or hurt the value of the
Hickman farms for that standing· timber to be cut, this strip
he is talking about and the land cleared up!
l\fr. Drummond: Objection. ,

A. I should think it would improve· it a. lot.

Mr. Drummond: Motion to strike.
Q. About how much would you say it would improve it Y

Mr. Drummond: Objection.

A. $500.00.
Mr. Drummond: Motion to strike out.
Q. Is that amount in addition to the actual value of the
timbed What I mean is this. If vou owned the farm would
you be willing to give the timber a11d $500.00 to have the timber removed and the land gotten up 7
page 284 ~ A. I would think one would about offset the
other.
Q. In other words, you think if anyone sold the timber
aud got the land up that the value of the timber would offset
tlrn cost of getting up the land?
A. Yes.
Q. Do you know about the time this timber was cut, the
part that was cut?
Mr. Drummond: Objection.
A. I should think about two years ago. I am not sure.
Motion to strike.
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Q. Mr. Davis, Mr. Somers has testified that he had agreed
to sell this strip of standing timber for $500.00. Would you
consider that at the time it was sold a good price for that
-timber?
Mr. Drummond: Objection.
A. I should think it would be about a fair price!
Motion to strike.
Q. About what was the size of that timber on there Y

Mr. Drummond_: Objection.

A. It wasn't so large. I sho·uld think ten or twelve inches.
Motion -to strike.
Q. About what was the total acreage of it, Mr. Davis Y

Mr .. Drummond: Objection.

A. I didn't think it was ten acres. I didn't think more
than five or six acres. I am not positive of it. I never noticed, never looked at it very good.
CROSS EXAMINATION.

By Mr. Drummond:
Q. Without waiving any objection heretofore made, I will
ask you, Mr. Davis, has the, land been cleared offY
page 285 ~ A. Not yet. It is not all cut off.
Q. Has the part that has been cut off been
cleared upY
A. The biggest is cut out and smaller stuff is scattered
all over the piece.
Mr. Drummond: That is all.
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,FRANK If:]'LETCHER,
a witness on behalf of 1lhe Plaintiffs, being first duly sworn,
testified as follows=

Ry. Mr. Mapp:

Q.. Please state your name, age, occupation and place of
resfrlence.
A•. Frank F. Flereher, 56, trucking·, W attsville.
Q. Mr.. Fletcher, are you familiar with the Hickman farm
where Mr. Somers now lives?
Mr. Drummond: Objection.

A. Yes, sir.
Q. You have heard Mr. Somers and Mr. Davis both t~stiry?
.A.. Yes, sir.
·
Q. Are you familiar with the standing timber to which
they referred Y
Mr. Drummond= Objection.

A. Yes, sir .
.Q. What do you think was a fair price for that timber be..
fore any of it was cut?
Mr. Drummond: Objection.

A. I would say $500~00 was a good price for it, ior the size ·
timber it was. It was small.
Mr. Drummond: Motion to strike.
page 286 }

Q. About what size would you say it was!

Mr. Drummond: Objection.
A. Anywhere from five inches, maybe a few twelve inch
in it.

Mr. Drummond:

Motion to strike.
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Fra,,nk F. Fletcher.
Q. About how many acres would you say r
Mr. Drummond: Objection.
A. I would say from 7 to 8 acres of the timber any account.
There was one little thicket there that was nothing at all.

Mr. Drummond: Motion to strike.
Q. In your opinion, Mr. Fletcher, did it improve or damage the Hickman 'farms for this timber to be cut off and the
land gotten up 1
A. It would improve it.

:Mr. Drummond:

Objection and motion to strike.

Q. How much do you think it would improve it in value?

Mr. Drummond: Objection ..

.A. It would improye it more than the -value of the timber
in my opinion:
Mr. Drummond : Motion to strike..

Q. Did Mr. Somers discuss ,vith x.ou before cutting or selling any of this timber the advisability of selling and cutting
the timber and getting the land up!
·
l\fr. Drummond:

Objection .

.A. Yes, he asked me did I think the timber would bring
enough to get the land up and I said it depended on the size
of the timber.
Mr. Drummond : Motion to strike.
page 287 ~

Q: J\fr. Fletcher, about how frequently do you
see these Hickman farms f
A. Practically every clay.
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Frank F. Fletcher.

Q. ·what state of cultivation nre same ii1 at this time! Are
they being well cultivated, fairly well, poorly, or how?
Mr. Drummond:

Objeetiort.

A. It is well cultivated to my judgment.
Mr. Drummond:

Motion to strike..

Q. Do you happen to know whether the house has been
painted recently?
Mr. Drummond:

Objection .

.A.. Yes, sir, and all other outbuildings there.
~fr. Drummond:

Motion to strike.

Q. Mr. Fletcher has there been any timber cut on any of
these farms except this little strip you have testified about 7 ·
Mr. Drummond:

Objection.

A. No, sir.
I:

Mr. Drummond: Motion to strike~

iVIr. Mapp: You take the witness.
CROSS EXAMINATION.
By Mr. Drummond:
Q. Without waiving any objection heretofore made, I will
cross examine you. Mr. Fletcher, has the land been gotten
up and now in a state of cultivation where this timber was
sold?
A. No, sir, the timber is still there, the majority of h.
Q. Mr. Davis testified that the big timber had been cut out.
Is that true?
page 288 ~ A. Yes, sir, but it wasn't much big into it. It
was all a small piece of timber.
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Q. How much would it cost per acre to put that land in
cultivation?
A. Mr. Drummond, I should say about the value of the timber, $500.00, would maybe put it in cultivation.
I

Mr. Drummond:

I have no further questions.
I

Note: By agreement of counsel for Plaintiffs and Defendant the signature of the witnesses is waived.

.I, B. T. Gull;ter, Jr., Commissioner in Chancery, do certify
that the foregoing· is a true copy of the testimony before me
on the 5th day of April, 1940.
B. T. GUNTER, JR.,
Commissioner in Chancery.
page 289
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And on this same day, to-wit:

Virginia:

In the Clerk's Office of the Circuit Court for the County
of Accomack, in the Vacation of the said Court, on ·the 17th
day of May, A. D., 1940.
The following decree under the.hand of Honorable Jno. E.
Nottingham, J udg·e of 31st Judicial Circuit of Va., was this
day received in said Clerk's Office, and pursuaiit to the order
of the said Judge and the statutes in such cases made and
provided, entered as a Vacation decree as follows, to-,vit:
' 'Virginia :
In the Circuit Court for the County of Accomack.
Margaret M. Somers, in her own right, and Ebner W. Somers,
her husband, Plaintiffs,

v.

Vir;ginia-Carolina Joint Stock Land Bank, a Corporation;
Southern Loan and Insurance Company, Trustee (formerly
Southern Trust Company); and L. E. Old, Secretary-Treasurer, Southern Loan and Insurance Company, D~fendants.
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(IN CHANCERY~)
DECREE.

This cause· came on this day to be again hea·rd in term upon
the papers formerly read., and the testimony of Elmer W.
Somers., and others., ~nd exhibits filed therewith., taken and
read on behalf of the plaintiffs., and the testimony of W... G.
Gaither, and others., and exhibits filed therewith, taken .and
read on behalf of the defendant~ and was, argued by counsel
In consideration whereof, and it appearing to the Court
that the Southern Loan and Insurance Company, Trustee~
(formerly Southern Trust Company} is a foreign Corporation, and not domesticated in the State 0£ Virginia, it is adjudged, ordered and decreed that said Southern Loan and Insurance Company., Trustee, its agents, employees, and representatives, be, and the same here.by are enjoine~
page 290 } from selling or offering- for sale the real estate
deseribed in complainants' bill.
And it further appearing to the Court that vV. H. Hickman.
Sr., and wife, and vV. II. Hickman, Jr., and wife, and their
grantees, under and by virtue of the deeds of trust of record
in the Clerk's Office of Accomack County, Vi,rginia, dat<='d
May 1st, 1925, have defaulted in the payment of the obliga . .
tions secured therein, and that the said plaintiffs have likewise defaulted in their agreement of November 9th, 1937, and
that all collateral to the notes therein referred to has been exhausted; it is further adjudg·ed, ordered and decreed that the
injunction heretofore entered on the 19th day of February)
1940, be, and the same hereby is annulled and dissolved.
And it further appearing to the Court that the VirginiaCarolina Joint Stock Laud Bank had certified check of Margaret M. Somers, for the sum of Thirteen Hundred Ninetyeight Dollars and Eighty-eight Cents ($1,398.88), it is further adjudged, ordered, and decreed that the said Virginia.Carolina Joint Stock Land Bank do assig·n said check to Margaret M. Somers, without recourse forthwith.
And it further appearinO' to the Court that the Virginia
Carolina Joint Stock Land Bank, beneficiary, in the two deeds
of trust hereinbefore mentioned, under and by virtue of the
terms of said deeds of trust has the present right to subject
the security to the payment ·of same, and that a sale thereof
is requested, it is further adjudged, ordered, and decreed that
Ernest Ruediger and H. Ames Drummond who are hereby
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·appointed Special Commissioners for the purpose, do pro~eed to sell th~ ·following real estate; to-wit,

(a) A certain tract or parcel of land containing
by_ actual survey Two Hundred Twenty-five and
Seventy-hundredths Acres .(225.70 A.), luiown as
the ''Bunting Farm", located near Horntowll, Virginia. ·
(b) A certain tract or parcel of land containing Four Hundred Sixty-one ai1d Twtmty'"hlthdreclths Acres (461.20 A.),
known as the '' Savage and Justice Fai'm' ', located near
W attsville, Virginia.
( c) A certain tract or parcel of l~nd containing Four I-Itindred Ninety-one uiid Thirty-hvo Hundredths Acres (49L32
A.) 1 known as ''Mosquito Point Farm", ldcated neat Horntown, Virginia.
.
.
(d) A certain tract or parcel of land containing Five Hundred Fifty and Seventy-hundred~hs Acres ( ~50.70 A.), known
as the '' William H. Hickman Homestead,'' located i1ea r
.
"\Vattsville, Virginia.
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Said lands to be sold separately, and the descriptions
thereof to be the same as set forth in the deeds of f.rust of
May 1st, 1925, excepting and excluding from the sale thereof-·
22,050 sqt~are feet upon which is located the pumping station of the toW11 of Chincoteague, and which fronts 105 feet
on State Highway by 210 feet deep and is qescribed in deed
of Southern Loaii & Insurance Company, Trustee, and Vir;..
ginia-Carolina Joint Stock Land Ba1tlt to the town of Chincoteague, dated March 3rd, 1937, a11d recorded in the Public
Registry of Ac-0omac County.
Easement granted to Eastern Shore ~Public Service Company, in the year 1939, which easement is executed by Southem Loan & Insurance Company, Trustee, artd Vitgiitla-Carolina Joint Stock Land Bank, and is also recorded in the Public Registry.
.
.
The Virginia-Carolina Joint Stock Land Bank shall have
· the full i'ig·ht and privileg·e to purchase at said sale.
Said )ands to be sold for cash, subject to all
page 292 ~ taxes then due, in fro11t of l\Ior11ey G. Davis'
Storehouse, ·wattsville, Virginia, aftei· thirty
days; notice 9f the time, terms, and place of sale, as provided
in said deeds of trust. Posse~sion of . the property to be
given January 1st, 1941, but the purchaser to he entitled
to the rents and profits during the year~ 1940. Property to
be at purchaser's risk as soon as bid off by him. Upon pay-
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ment in full of the purchase price, and confirmation of the sale
by the Court, purchaser will be entitled to a deed, with special warranty of title, upon the same properly prepared, with
the necessary revenue stamps thereon being· tendered the said
Special Commissioner for. execution.
But, before said Special Conunissioners shall proceed to
act under. this decree, they shall enter into and acknowledge
a bond before the Clerk in his office, with corporate surety,
in the sum of Fiye Thousand Dollars, .( $5,000.), conditioned
upon the faithful performance of their duties under this
or any future decrees that may be entered hereunder.
This matter having been submitted to the Court in term,
and taken under advisement, this decree is entered in vacation
under and by virtue of Section 6308 of the Code of Virginia.
To the above ruling of the court plaintiffs except.
Plaintiffs having stated to court their desire of appealing
to the supreme court of Virginia, execution of this decree is
suspended for a period of sixty days provided plaintiffs or
some one for them enter into and acknowledge a bond before
the clerk in his office in the sum of Twenty-five Hundred Dollars, conditioned according to law.
To J olm D. Grant, Jr., Clerk:
page 293 }

Please enter this decree.
JNO. JIJ. NOTTINGHAM,
Judge of 31st Judicial Circuit of Va.

5/13/40. ,,

The suspending· bond required by the f oreg·oing decree was
duly executed by plaintiffs before me in the Clerk's Office
· of the Circuit Court of Accomack County on the 24th clay of
May, 1940, with John T. Mason, security.

ROBT. H. OLDHAM,
Deputy for John D. Grant, ,Jr., Clerk.
State of Virg·inia,
County of Accomack, to-wit:
• I, John D. Grant, Jr., Clerk of the Circuit Court for the
County of Accomack, in the State of Virginia, do hereby cer-
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tify that the foregoing is a true transcript of the record and
proceeding·s in the Chancery suit of Margaret M. Somers in
her own right, and Elmer W. Somers, her husband, plaintiffs,
again..~t Virginia-Carolina Joint Stock Land Bank, a eorporation; Southern Loan and Insurance Company, Trustee (formerly Southern Trust Company); and L. E. Old, SecretaryTreasurer, Southern Loan and Insurance Company, defendants, pending in said Court. And I further hereby certify
that the attorneys for the defendants hav:e been duly notified
of the intention of the plaintiffs to have the foregoing transcript of the record made out. The cost of the foregoing
transcript of the rooord is $61.20 and is charged to the plaintiffs.

JOHN D. GRANT, JR., Clerk.
A. Copy-Teste:
M. B. WATTS, C. C.
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