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IN THE

Supreme Court of Appeals of Virginia: .

AT RICHMOND.

Record No. 2342

WRENDO M. GODWIN, RECEIVER FOR PEOPLES
BANK OF BLOXOM, INC., BLOXOM, VIRGINIA,
Plaintiff in Error,

Versus

W. W. KERNS, M. D., Defendant in Error.

To the Honorable Justices of the Supreme Court of Appeals
of Virginia:

Your petitioner, Wrendo M. Godwin, Receiver for Peoples
Bank of Bloxom, Inc., Bloxom, Vlrwlma respectfully repre-
sents that he is aggneved by a 'final 1ud°ment entered by the
Circuit Court of Accomack County, Vlrgmla on the 28th day
of February, 1940, in a certain action pending in said Cir-
cuit Court by notice of motion for judgment, wherein your
petitioner, Wrendo M. Godwin, Receiver for Peoples Bank
of Bloxom, Inec., Bloxom, Virginia, was plaintiff, and W. W.
Kerns, M. D., former President of said Peoples Bank of
Bloxom, V1rw1n1a, was defendant. Said final judgment was
in favor of said defendant, W. W. Kerns.

A transeript of the record of said suit is herewith presented
along with the original Exhibits ‘“A’?, ¢“B”’, “E”’, ““F’’ and
“G', as a part of this petition, from which the errors com-
plained of may be seen. From said final judgment, your pe-
titioner prays a writ of error and supersedeas.

The ;]udgment complained of resulted from a suit brought
by your petitioner against the defendant on a certain note
dated March 20, 1935, payable on demand, without interest,
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by said defendant to the Peoples Bank of Bloxom, Ine,
Bloxom, Virginia, or order, in the principal sum of Three
Hundred Seventy—ﬁve Dollars ($375.00).

STATEMENT OF FACTS.

~ On, and for a considerable time prior to March 20, 1935,
2* the *Peoples Bank of Bloxom, Virginia, was a small Bank,

operating on capital stock of Twenty-seven Thousand,
Five Hundred Dollars ($27,500.00), Fifteen Thousand Dol-
lars ($15,000.00) of which amount was preferr ed stock owned
by the Reconstruction Finance Corporation. The remaining
Twelve Thousand, Five Hundred Dollars ($12,500.00) was
common stock held by local people in Accomack County.

Upon examination of the affairs of said Bank, made on
February 8, 1935, by the Federal Deposit Insurance Corpora-
tion and by the Banking Division of the Virginia State Cor-
poration Commission, it developed that the capital stock of
said Bank was at that time impaired in the amount of Three
Thousand, Three Hundred Fifty-six & 29/100 Dollars
($3,356.29). (See evidence of William R. Gardner, former
State Bank Examiner, R., p. 139). This impairment was ar-
rived at by deducting the Bank’s surplus of Fourteen Thou-
sand, Three Hundred Fifteen Dollars ($14,315.00) from the
““doubtful and loss’’ assets, which aggregated Seventeen
Thousand, Six Hundred Seventy-one & 29/100 Dollars ($17,-
671.29).

As a part of these ‘“doubtful and loss” assets were loans
and discounts made by the Bank aggregating Six Thousand,
Seven Hundred Fifty-eight & 86/100 Dollars ($6,758.86).
The remainder of the loss was made up largely of deprecia-
tion in the value of the Bank’s building, furniture and fixtures
and other real estate. The last three items of depreciation
ageregated Six Thousand Five Hundred Seventeen & 88/100
Dollars ($6,517.88). (See plaintiff’s original Exhibit “F?’,
pace 20 A filed with this petition, same being report of ex-
amination made by F. D. I. C. and Virginia Banking Depart-
ment of the State Corporation Commission, as of February
8. 1935).

Relow is an itemized statement of the loans and discounts
ageregating $6,758.86, referred to above, as ‘‘doubtful or
loss”?

Note of R. F. Pevans $ 42840
Tndirvert oblieation of W. L. Bloxom 4,447.09
Note of Rov P. Byvrd and Susie Byrd 42.00
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Note of Elmira Hall 1,000.00
Note of H. H. Killmon 90.89
Note of Isaac Nock 40.00
Note of Clyde B. Shreaves 125.00
Note of Bill Somers 387.40
Note of Viola M. Somers 8.00
Note of H. Chris Somers 150.00
Note of Samuel P. and H. E. White 40.00

Total $6,758.86

2* *(See evidence of William R. Gardner, R., p. 136, and
Exhibit ¢“F*’ filed herewith, pages ¢ to 6-7.)

A copy of the report of said examination of February 8,
1935, was mailed to the Directors of the defendant Bank, on
March 2, 1935. (See evidence of W. W. Burke, State Bank
Examiner, R., p. 183.)

On Sunday, March 17th, 1935, Mr. Logan R. Ritchie, at
that time Examiner-in-Chief for the State Banking Depart-
ment of the State of Virginia, and now Assistant Treasurer
of the Federal Land Bank of Baltimore, along with Messrs.
W. W. Burke. W. F. Baylor and William R. Gardner, all of
whom were either Examiners or Assistant Examiners of the
Banking Department of the State Corporation Commission
of Virginia, came to Bloxom, Virginia, arriving at the Pco-
ples Bank about 3:00 P. M., Sunday afternoon, March 17,
1935. Said Examiners immediately began an audit of the
affairs of said Bank. This Sunday audit was prompted by
the suspicion on the part of said Examiners that there were
“‘some irregularities in the Bank’’, and the audit disclosed
that their fears were well founded. (See evidence of W. W.
Burke, R., p. 169.)

Upon arrival at Bloxom, Virginia, on Sunday afternoon, the
Examiners immediately had a conference with the defendant,
W. W. Kerns, President of said Peoples Bank, and had sev-
eral further conferences with said Kerns between Sunday
and the following Wednesday, March 20, 1935. Said Ex-
aminers had with them when they came to Bloxom a copy
of Eixhibit ¢‘F’’ filed herewith, same being a detailed, itemized
report of the examination of Februarv 8. 1935, and went
over this entire report in detail with the defendant, Kerns.
William R Gardner, Bank Examiner, upon this point, testi-
fied as follows:



4 " Supreme Court of Appeals of Virginia

“Q. Mr. Gardner, reference has been made to a report of
examination of the condition of said Bank, dated, as 1 recall,
February 8, 1935. Did you have with you when you came to
the Peoples Bank for this examination, which was begun you
say on Sunday preceding March 20th, a copy of said re-
port?

““A. Yes, sir.

“Q. I will ask you to refer to your books there and state
if that is the copy you had with you, or if you had a copy of
that report.

“A. This is the copy that we had.

““Q. Did you have a conference with any official of the

4* Bank *between the time of your arrival on Sunday and

the meeting of the Directors on the following Wednes-
day, March 20th?

“A. Several of them.

“Q. I will. ask you to name what officials you had the con-
ference with.

““A. I had several conferences with Dr. Kerns.

. “Q. Do you recall when you first had a conference with
m?

‘“A. Immediately on our arrival in Bloxom on Sundav af.
ternoon.

Q. Did you have any more conferences between that time
and the meeting of the directors on Wednesday, the 20th?

“A. Quite a number,

““Q. In any of these conferences was any reference made,
or any examination made, of this report you have there?

¢A, Obh, yes, we went over it in detail with Dr. Kerns.

“Q. Did you go over that entire report with him?

“A. Yes, sir.”

(See evidence of William R. Gardner, R., pp. 134 and 135).

The same witness further testified as follows:

¢¢Q. Did you go .over each and all of these items with Dr.
Kerns prior to the Directors meeting of March 20, 19357

“A. Yes, sir.””

(Sec evidence of same witness, R., p. 136).

Upon the same point. Mr. Logan R. Ritchie, Chief Bank
Examiner, testified as follows:

~¢Q. How many conferences do vou think vou had with
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Dr. Kerns after your arrival on Sunday, between that time
and the meeting which I think Mr. Gardner has testified he
thought was on the following Wednesday ?

«£. T couldn’t testify to that definitely. I saw him several
times. i

““Q. Were you present when Mr. Gardner went over with
him, or you went over with him the items that went to make
up or to cause the impairment of the capital stock of that
Bank?

“A. Yes, I was present. Mr. Gardner went over it with

him. :
5* *¢Q. Did he go over those items in detail?
“A. Yes, sir.””

(See evidence of Logan R. Ritchie, R., p. 158.)

There was a special meeting of the Board of Directors of
said Peoples Bank of Bloxom at the Banking House of said
Bank on Wednesday, March 20, 1935. Present at this meet-
ing were all of the Directors of said Bank, and Messrs. Logan
R. Ritchie and William R. Gardner. W. W. Burke and W.
F. Baylor, the remaining two Bank Examiners were in an
adjoining room, where they ‘‘were scrutinizing very closely
on transactions of the Cashier’’. (See ev1dence of W. W.
Burke, R., p. 169.) At this Directors’ meeting, believing that
they could put the affairs of their Bank on a sound financial
basis, and in order to prevent the closing of said Bank, seven
of the Directors gave their notes payable to said Bank in
the sum of Three Hundred Fifty Dollars ($350.00) each; one
of said Directors gave to said Bank an assignment’ of his
~ savings account in the amount of Three Hundred Dollars .

($300.00) ; and Elmer W. Somers, another of said Directors
and this defendant, W. W. Kerns, President of said Bank,
gave their notes to said Bank in the sum of Three Hundred
Seventy—ﬁve Dollars ($375.00) each, making the total cash
and notes given to said Bank, Thirty-five Hundred Dollars
($3,500.00), as will be seen from the figures heretofore given.
This amount a little more than offset the impairment of the
capital disclosed by the examination and report of February
8, 1935.

It is this note of the defendant W. W. Kerns, former Presi-
dent of said Bank that is the subject of the instant litigation.
As will appear from agreement of Counsel, the question of
liability as to each and all of the other Directors of said
Bank is dependent upon the final outcome of the instant case. °
(See R., pages 8 and 9.)



6 Supreme Court of Appeals of Virginia

Following the giving of the notes in question on March 20,
1935, the financial condition of the Peoples Bank of Bloxom
instead of improving, gradually and continupusly became
worse, and on July 19, 1937, the plaintiff, Wrendo M. Godwin
was duly appointed and qualified as Receiver of said Bank.

The defendant, W. W. Kerns was President of said Bank
G* continuously from the time he gave his *$375.00 note

on Mareh 20,1935, up to and including the appointment
of the Receiver on July 19, 1937.

Following the appointment and qualification of said Re--
ceiver, all of the Directors’ notes above referred to, includ-
ing that of the defendant, Kerns, were turned over to said
Godwin, Receiver. There had been no payments or credits
of any kind on any of said notes. Demand for payment was
made by said Recciver upon the various makers of the notes
in question, including the defendant, Kerns. Payment was
refused by each and all of said Directors, and notices of mo-
tion against each and all of said Directors were duly served
and returned during September, 1938.

The instant case was tried in the Circuit Court of Accomack
County before a Jury on February 26, 1940. The Jury ve-
fered in his behalf clearly showed, that when the notes in
ment upon said verdict was entered by the Circumit Court
of Accomack County on Febrvary 28, 1940. It is from this
final judgment that this writ of error and supersedeas is
prayed.

ISSUES AS TO FACTS.

It was your petitioner’s contention, and the evidence of-
fered in his behalf, clearly showed, that when the notes in
question were given and delivered to the Bank, it was made
-perfectly plain to each and all the Directors, including the de-
fendant, that said notes were valid, subsisting obligations
against the various makers. One or more of the Directors
asked the Bank Examiners if said notes would have to be
paid, and all of the Directors were told that unless the as-
sets listed as ‘‘doubtful and loss’’, said assets aggregating
in value, Seventeen Thousand, Six Hundred Seventy-one &
29/100 Dollars ($17,671.29), as aforesaid, were made good,
the notes would all have to be paid. Upon this point, William
R. Gardner testified upon direct examination as follows:

““Q. Please state what understanding, if eny, was had by
the Banking Department and the Directors at the time these
notes were given.
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¢“A. On the morning of March 20th, the day before I asked
Dr. Kerns to have an entire meeting of his Board of Direc-
tors in order to discuss the situation of his Bank. We were

meeting for the purpose of working out a plan to keep
7*. the Bank open. I stated to *the Board when they met

that morning that they had a capital impairment of ap-
proximately $3,500.00, according to report of examination
made on Februnary 8th; that we had an investigation under
way of the Bank which might show further impairment. I
asked the Board of Directors to give a bond, or joint note
of $3,500.00 to take care of the impairment. There was con-
siderable discussion about it and it was finally agreed that
they would give separate notes. The question was asked me
if they would have the notes to pay and my statement to the
Board of Directors was that if and when the assets that were
classified as loss and doubtful by the Examiners was made
good the notes would be handed back to them.

““Q. Mr. Gardner, it has been testified to by Dr. Kerns
and some of the others that it was agreed by you at that {ime,
speaking in behalf of the Banking Department, that all col-
lections on paper that was at that time considered by the
Banking Department as worthless, or some of the Directors
said paper considered doubtful, would be credited propor-
tionately upon these various notes given by the Dircctors. Is
that correct or not?

‘“A. That is not correct.”” (See evidence of William R.
Gardner, R., pp. 137 and 138.)

The same witness, upon cross examination, testified as fol-
lows:

‘“Q. But, Mr. Gardner, wasn’t it also true that they were
to be protected in some way by collections on this paper thai
they thought some collections could be made out of 2

‘“A. The only condition preseribed by us was when their
Bank, the assets that had been set off as doubtful and loss,
were proved to be of good value, the notes would be returned
to them.

““Q. So that in substance the only difference between yonr
position and that of the Directors would be the notes out o
which the collections would be made? Is that it? '

“A. No, sir.

“Q. What is the difference then? They have testified that
when certain collections were made out of paper held by the
Bank and which was classified by someone as worthless, col-
lections either made in whole or in part to the extent of
$3,500.00, then their notes should be returned to them. Now
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then, what paper do you say the collection should come from
that would have enabled these men to get their notes back?

-¢“A. Not only paper, Mr. Powell, the Bank building, fur-
niture and fixtures and other real estate. Depreciation in -
those items brought about the capital impairment as much
as the classification of the notes.

“Q. So far as the impairment of the capital that may be
true, but vou testified while ago that when certain collections
were made—

“Mr. Mapp: He has never testified to that.

8* *¢A, T testified that whenever the assets that were
classified by the Examiners as doubtful and loss were

proven to be of sound value the Directors’ notes would be
returned to them.

¢¢Q. That when it should turn out that their banking house
and fixtures should be worth as much as was carried at in
the statement then their notes would be returned?

“A. Or sufficient earnings made from the Bank to depreci-
ate them to the value as set off in the report.”’

(See evidence of William R. Gardner, R., pp. 145 and 146.)

Upon this same point, Mr. Logan R. Ritchie, Bank Ex-
aminer-in-Chief, testified on direct examination as follows:

“Q. Mr. Ritchie, were you present throughout all of the
directors meeting that was held on March 20, 19357

““A. T was.

“Q. I am going to ask you what understanding, if any, was
had between you gentlemen representing the Banking De-
partment of the State of Virginia and the Directors in con-
nection with the giving of the various notes by the Directors
of the Peoples Bank, including the $375.00 note now in ques-
tion of Dr. Kerns’.

““A. Tt was the understanding the Bank would be permitte:
to continue operations if they made good the impairment to
the capital stock, and if the assets which had been classitied
as loss or doubtful was made good and no further impair-
ment developed the notes would be turned back to the Di-
rectors.

¢“Q. Did it make any difference to the Banking Department,
and to you representatives of the Banking Department, how
the capital was put back in good shape, whether increase in
real estate value or collections on doubtful or worthless pa-
per, or how? ‘ :
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““A. No, just that the capital would be restored.’
(See evidence of said witness, R., ﬁp. 158 and 159.)

This same witness, upon cross examination, testified as fol-
lows: g

““Q. Do you recall whether any understanding was given
with the remainder of the Direcfors on that occasion that if
they gave these notes aggregating $3,500.00 these notes would
be credited with collections out of paper then held by the
Bank? .

““A. No, sir, it would be made out of assets, if the assets
were restored. We were not in a position to make a definite
statement to Directors that they would not be called upon
to pay these notes, we couldn’t de that. We wouldn’t have -
taken them if that had been the case.

“Q. Was that explained to these men?
9= ®¢A. Yes, sir. . :

Q. Then I understand you to say no assurance was
given to any of them that the note would be credited in whole
. or in part with collections then held from the Bank?

“A. That is correct. No such assurance. Might I say vou
are speaking of notes and I am speaking of assets. If you
will include assets we will come closer to a common founda-
tion.

Q. Mr. Ritchie, I understand that, but I say that no as-
surance was given that these notes should be taken care of in
whole or in part to some extent by collections on notes to the
Bank. You deny that, I understand.

“A. Yes, sir.

““Q. That never occurred?

““A. No, sir, that did not occur.”’

(See evidence of same witness, R., pp. 163 and 164.)

- It was the positive evidence of the Bank Examiners that
the only notes considered by them as ‘‘doubtful or loss’’, at
the meeting with the Directors on March 20, 1935, were those
which had been listed as ‘‘doubtful or loss’’ in the report of
February 8, 1935. Upon this point, William R. Gardner,
Bank Examiner, testified as follows:

Q. Mr. Gardner, were any notes considered by you as
worthless or doubtful except the notes you have detailed here
as shown by that report at this meeting on March 20, 19352

““A. In this meeting on March 20, 1935, the Directors in-
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sisted on discussing the notes in question. In order to do
that, with the report set up as it was, we arranged the notes
alphabetically and discussed each note in the Bank. There
were other notes in there I thought possibly there might be
some loss in: but it could not be agreed upon by the Board
and after our going over them Mr. Ritchie and I decided we
would base the giving of the notes on this report of examina-
tion.”’

(See evidence of William R. Gardner, R., pp. 138 and 139.)
Logan R. Ritchie testified as follows:

““Q. Mr. Ritchie, in the discussion with the Board of Di-
rectors on March 2G, 1935, and in determining and going over
with them the items making up or causing the impairment
of the capital, were any notes or bonds included in arriving
at that impairment exeept those listed in this report, which
has been introduced in evidence, as doubtful or worthless?

“A. No, sir.
10* *¢Q. Without asking separate questions for each one,
_ in order to save time, according to that report was the
bond of W. H. Hickman, Tabitha Lee Hickman, or the bond
of Preston Northam and wife, or the note of H. J. Byrd, or
bond of Z. S. Mears, or one or more notes of Clyde Shreaves,
or note of Upshur Shreaves, father of Clyde Shreaves, were
any of them considered in arriving at your figures that day,
either doubtful or worthless except $125.00 note of Clyde
Shreaves?
“A. No, sir.”

(See evidence of same witness, R., p. 160.)

The defendant had two contentions: First, that set forth
in his grounds of defense; and second, an entirely different
contention at the Trial Table.

In his grounds of defense, the defendant alleged (R., p.
2 (a)) that at the time the notes in question were given, noth-
ing was discussed or considered except the Bank’s so-called
‘““worthless”’ notes, and that it was understood and agreed
that if and when payments should be made on said worthless
paper, that said payments should be credited pro tanto on
the notes given by the various Directors. It was further
contended by the defendant as shown by the said grounds
of defense, ¢“ * * * that included in said alleged worthless pa-
per was a bond of W. H. Hickman, Sr.,, and Tabitha T.ee
Hickman, his wife, secured by deed of trust on real estate;
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a bond or note of Preston Northam and wife; one bond or
note executed by H. J. Byrd; one bond executed by Z. 3.
Mears; and one or more notes of Clyde Shreaves, former
Cashier of the Bank; and Upshur Shreaves, his father, for
several amounts * * * »’. By reference to the list of notes
shown on page 2 of this petition, classified by the Banking
Department’s examwnation and report of February 8, 1935, as
“doubtful and loss’’, it will be seen that the one and only note
referred to in defendant’s grounds of defense, which had been
listed by the Banking Department as cither doubtful or «
loss, was that of Clyde B. Shreaves for $125.00. In other
words, even if everybhing stated in said defendant’s grownds
of defense is true, said defendant at most would be entitled
to a pro tamto credit on the $125.00, which was afterwards
collected from Clyde B. Shreaves. Said -pro tanto credit
would amount to $13.75.
At the Trial Table, this defendant and the various
11* other Directors *(who are likewise defendants in other
suits) testified that at the time the notes in question
were given, the Bank Examiners disregarded the report and
examination of February 8, 1935, reclassified the Bank’s
notes, and that out of the notes afi that time classified as
““doubtful or loss’’, a sufficient amount was later collected
to pay the various notes given by the Directors aggregating
$3,500.00. As above set forth in the quoted testimony of said
Bank Examiners, any such reclassification was most positively
denied by the Bank Examiners. :
It would make this petition entirely too long to enumerate
in detail the evidence of the various Directors as to the notes
that were classified by the Examiners as ‘‘doubtful or loss”’
at the meeting of March 20, 1935. Secarcely any two of said
Directors testified that the same notes were classified as
“‘doubtful or loss’’. The evidence of T. Lee Byrd, upon this
point, is found at page 42 of the Record; the evidence of
R. L. Somers, another Director, at page 54; Norman C. Da-
vis, another Director, at page 60 of the Record; Elmer W.
Somers, another Director, at page 80 of the Record; and
Frank White, another Director, at page 96 of the Record. By
a strange coincidence, about the only note which all of the
Directors agreed upon as having been classified as ‘‘doubt-
ful or loss’’ was that of W. H. Hickman, Sr., for $5,000.00.
By an equally strange coincidence, the credit claimed on this
Hickman note was larger than all other credits claimed com-
bined! As shown by the grounds of defense (R., p. 3) the
Directors claimed a credit of $2,000.00 on their obligations,
less $200.00, collection fee, leaving a net ecredit of $1,809.00,
which amount they claimed was collected on said Hickman



12 Supreme Court of Appeals of Virginia

borid. Elmer W. Somers, one of the Directors, handled this
collection, and his evidence in connection therewith is, to say
the least, interesting. He testified that it was through him
that the Hickman bond had been placed in the Bank, and that
in order to strengthen same, he put up as collateral thereto
the bond of a lady named Lottie Ailworth, in which he had
a $2,000.00 interest. He further testified that the Receiver
only received $800.00 in compromniise settlement of said Aii-
worth bond (R., p. 82), but agreed to give said Somers and
the other Directors credit for the full $2,000.00 (R., p.
12¢ 75)! 3 |
*Most of the credits claimed were through collections
made by Mr. Somers. It happens, however, that according
to the positive, direct testimony of the Bank Examiners, the
Hickman bond above referred to never was considered or
classified as ‘‘doubtful or loss’’ either in the report of ex-
amination of February 8, 1935, or at the meeting of the Di-
rectors on March 20, 1935. This applies to all other credits
claimed by the defendant with the ewception of $125.00 col-
lected from Clyde Shreaves. Upon this point, William R.
Gardner testified as follows: - '

“Q. Mr. Gardner, in arriving at this impairment of your
capital at that time resulting in the giving of the note sued
on and other notes, was any bond of W. H. Hickman, Sr., and
Tabitha Lee Hickman, his wife, considered or listed as either
doubtful or worthless?

‘“A. No, sir. In the discussion of the notes I might say
this, that I thought that that bond should be possibly classi-
fied as doubtful or loss and had quite an argument with the
members of the Board, but Mr. Elmer W. Somers said he
was standing behind it and we left it in the same classifica-
tion as set up in February 8th report, which was as slow.

“‘Q. But it wasn’t included in arriving at these figures?

‘““A. No, sir. -

““Q. Was the bond of Preston Northam and wife consid-
ered either doubtful or worthless?

““A. No, sir.

‘‘Q. Was the bond of H. J. Byrd considered either doubt-
ful or worthless?

““A. No, sir.

““Q. Was the bond of Z. S. Mears considered either doubt-
ful or worthless?

““A. No, sir. ‘

‘“Q. It says here onc or more notes of Clyde Shreaves.
Were any of those notes of Clyde Shreaves’ listed or con-
sidered as -doubtful or worthless?
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<A, $125.00 single name note.

“Q. How was that classified?

“A. Loss.

“Q. Any note of Upshur Shreaves and father doubtful or
worthless?

“A. No, sir.”

(See evidence of William R. Gardner, R., pp. 140 and 141.)

13* *Mr. Logan R. Ritchie testified in substance to ex-
actly the same thing. (See evidence already quoted, R.,
p. 160.)

COURT PROCEEDINGS IN THE CIRCUIT COURT.

The instant case was instituted by notice of motion for
judgment. The defendant filed a plea of general issue and
grounds of defense. The grounds of defense are found on
pages 2 (a), 3 and 4 of the Record. Said grounds of defense,
in substance, state that the defendant in this case, and the
other Directors were advised by the Bank Examiners ‘‘that
there was considerable paper in said Bank which they (the
Bank Examiners) regarded as worthless, and that if they, the
said Directors, desired the said Bank to continue to oper-
ate, they must make a note or notes aggregating $3,500.00
* * * that included in said alleged worthless paper was a bond
of W. H. Hickman, Sr., and Tabitha Lee Hickman, his wife,
secured by deed of trust on real estate; a bond or note of
Preston Northam and wife; one bond or note executed by
H. J. Byrd; one bond executed by Z. S. Mears; one or more
notes of Clyde Shreaves, former Cashier of the Bank, and
Upshur Shreaves, his father, for several amounts * * * ”’,
Said grounds of defense then alleged that a sufficient amount
‘““was collected on said worthless paper’’ to pay the notes
.given by the Directors.
~ The plaintiff filed a demurrer to said grounds of defense,
and a motion to reject same, both said demurrer and motion
to reject being ‘‘because said grounds of defense would be
. an attempt to vary by parol evidence the terms of the bond
sued upon’’. Both the demurrer to said grounds of defense
and the motion to reject same were overruled by the Court.

Throughout the subsequent trial before a Jury, the plain-
tiff objected and excepted to the admission of all evidence
offered in behalf of the defendant, attempting to show the
circumstances or conditions upon which the note sued upon
\VaS 0'1ven
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When a -verdict was returned by the Jury in favor of the
defendant, the plaintiff, by counsel, moved the Court to set
~aside the verdict upon the following grounds: ;

14* #¢¢1. Because of the Court’s refusal to sustain Plain-
, tiff’s Demurrer to Defendant’s Grounds of Defense.

= ¢92, Because of the Court’s refusal to sustain Plaintiff’s
motion to reject Defendant’s Grounds of Defense.

‘3. Because of the admission by the Court of improper
evidence in behalf of the Defendant.

¢4, Because of the exclusion of proper evidence by the
Court in behalf of the Plaintiff.

“5. Because of the Court’s refusal to declare a mistrial
as result of comments made by one of counsel for Defendant,
and by the Court, in the presence of the Jury to the effect
that The Peoples Bank of Bloxom, Inc., was insured by the
Federal Deposit Insurance Corporation.

. ““6. Because of the Court’s refusal to grant Instruction No.
4 asked for by the Plaintiff.

‘7. Because of the giving by the Court of Instruction A
asked for and given in behalf of the Plaintiff.

*¢8. Because the Jury’s verdiet is contrary to the law and
evidence in this case and without evidence to support same.’’

(See R., pp. 204 and 205.)

This motion was overruled by the Court, and to the action
of the Court in so doing, your petitioner, by counsel, excepted
(R.,, p. 7).

ERRORS ASSIGNED.

1st. The Court’s refusal to sustain your petitioner’s de-
murrer and motion to reject defendant’s grounds of defense;
the admission by the Court over your petitioner’s objection:
and exception of evidence in behalf of the defendant, which
varied by parol evidence the terms of the writing sued upon;
the granting of defendant’s Instruction A and the Court’s
refusal to set aside the verdict returned by the Jury.

2nd. Because of statements made by counsel for the de-
fendant, and likewise by the Court in the presence of the
Jury, to the effect that the Peoples Bank of Bloxom was in-
sured by the Federal Deposit Insurance :Corporation, and the
Court’s refusal to declare a mistrial by reason of said state-
ments.

3rd. Beecause of the Court’s refusal to admit in evidence
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the minutes of the Directors’ meeting of March 20, 1935.
15* #4th. Because the Jury’s verdiet was contrary to the

law and the evidence, and especially because the col-
lections made between the giving of the notes by the Dirc-
tors on March 20, 1935, and the appointment of your peti-
tioner as Receiver on July 19, 1937, with the exception of
$125.00, were upon notes and bonds not considered either
worthless or doubtful at the time said notes were given.

We will discuss these alleged errors in the order named:

"The first error alleged is the admission by the _Circuit
Court of evidence which varied by parol evidence the terms
of the note sued upon.

The record conclusively shows that on March 20, 1935,
when the note in question was given, the capital stock of the
Peoples Bank of Bloxom was impaired. This impairment
had been clearly established by the report of the Bank’s ex-
amination on February 8, 1935. With this report before the
Banking Division of the State Corporation Commission, it
became necessary for said Corporation Commission to
adopt one of the several courses provided for by
Section 4149 (52) of the Code of Virginia as amended. It
adopted the fourth provision set forth in said section, that is,
it required the impairment of the capital stock to be made
good. The Banking Division of the State Corporation Com-
mission had not the slightest authority to make with the Di-
rectors amy such contract as that alleged in defendant’s
grounds of defense, nor as that contended for by defendant
wm the evidence offered in his behalf. It is to be remembered
that the impairment in the capital stock was caused not only
by ‘‘doubtful and loss’’ paper, but by depreciation in the
value of the Bank’s building, furniture, fixtures and other
real estate. The difference between the two losses was only"
approximately $200.00. It would have been contrary to both
the meaning and plain language of Section 4149 (52) of the
Code of Virginia as amended to permit the Directors to rem-
edy one item of depreciation without regard to the other
items. It is to be remembered, too, that on the Board of
Directors were two Attorneys, Elmer W. Somers and D.

Frank White, both of whom testified in this case.
16* *As has been said by this Court, in passing upon nu-
merous suits brought on notes given by Dircctors of
Banks, which later failed, the Directors ‘‘were desirous of
continuing business, and so at their election they were per-
mitted to do so, provided they were willing to pledge their
personal credit. Of course they were not obliged to make
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any such pledge, but there was no reason why they should
not have been permitted to make it, and they did make it
in furtherance of what they then believed was their own in-
terest’’. (See White v. Commonwealth, 158 Va. 749, espe-
cially page 754.)

The note sued upon is plaintiff’s Exhibit ¢“A”’, the origi-
" nal of which is filed with this petition. An exammatlon thereof

will show that it is dated March 20, 1935; is on a regular col-
lateral note form used by the Bank and is the unconditional
promise of the defendant to pay to the Peoples Bank of
Bloxom the sum of $375.00, on demand

From the date said note was given, up to and including the
appointment of a Receiver on July 19, 1937, said note was
carried as a direct obligation of the defendant to the Bank
of which he was President. Upon this point, Logan R.
Ritchie, Bank Examiner in Chief, testified on cross examina-
tion as follows:

““Q. How are those notes designated i in that report? What
is that?

¢“A. It purports to be a report of examination of the
Peoples Bank of Bloxom as of the close of business January
14, 1937, made by the F. D. 1. C.

“Q How are those notes class1ﬁed? For instance take the
T. Lee Byrd note of $350.00.

£¢A. As a direct obligation. $350.00 direct obligation.

“Q. What is this? ,

““A. Director’s guarantee note.

“Q. That a direct obligation?

" ¢¢A. According to this report.”” (See evidence of said wit-
ness, R., p. 165. )

The same witness, on re-direct examination, testified as fol-
lows:

Q. Mr. Ritchie, Mr. Powell asked you about this examina-
tion you didn’t make. Does this same report he asked you
about of January 14, 1937, show the note of Dr. W. W. Kerns

also listed as a dir ect obligation of the Bank? He asked
17* you about T. Lee Byrd, *but we are trying Dr. Kerns’
case.

‘“A. Shown as a direct obligation.”’ (See evidence of said
witness, R., p. 167.)

Upon this same point, W. W. Burke, Bank Examiner, tes-
tlﬁed as follows
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Q. Did you bring with you, pursuant to subpoena duces
tecum, a record showing all conditions of the Bank following
March 20, 1935, up to the closing of the Bank July 19, 1937?

“A. Yes, sir. - . -

¢«Q. Mr. Burke, are you familiar with them?

“A. Yes, sir.

¢“Q. Mr. Burke, was there any time between March 20, 1935,
and July 19, 1937, that the capital stock of the Peoples Bank
. was not impaired, unless you have counted in and used these

notes aggregating $3,500.007 :

“A. ‘No, sir. _ -

Q. How were these notes carried by the Bank continu-
ously from the time they were given up to and including the
closing of the Bank July 19, 1937? '

““A. They were carried on the hooks as direct obligations,
like any other note.

“Q. How many examinations of the Bank were made be-
tween March 20, 1935, and July 19, 1937, by the Banking De-
partment?

“A. I could refer to a list I brought over with me. I
couldn’t tell you from memory.

“Q. Look at your list. _

“A. Now both the F. D. I. C. and the State or the State
only? '

¢Q. Can you testify about the F. D. I. C.?

“A., Yes, sir, we get copies.

“Q. Both then.

“A. Five examinations.

“Q. Were reports of each and all of those examinations,
results of those examinations, forwarded by the Banking De-
partment of the State of Virginia to the Peoples Bank at
Bloxom?

“A. Yes, sir, all except the work papers and all that I

18* *prepared when I was over there conducting the audit.
In other words, when I was left in the Bank for the
seven-week period my prinecipal duty was to assist the Cashier
in operating the Bank and to verify accounts with customers
so all of those work papers never did go back to the Bank.

“Q. I understand about that, but the reports of the fve
examinations did go back to the Bank?

““A. Yes, sir. : ‘

“Q. About how soon after each examination would those
reports go back?

- ““A. Well, that sometimes varies. It could be within three
weeks and it might be as long as six weeks, and maybe as long
as two months.
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Q. Have you any record showing the dates the various
reports went back? .

“A. T could tell by referring to the reports. )

“Q. I am going to ask you to refer to the reports and give
the Court the different dates these various reports were
mailed back to the Peoples Bank from March 20, 1935, to July
19, 1937.

“A. Can I vefer to them over there? They are over on
the other side.

“Q. Yes, sir. -

¢“A. The report made on April 7, 1936, was transmitted to
the Peoples Bank of Bloxom May 22, 1936; October 2, 1935,
transmitted to the Peoples Bank 11/13/36 transmitted Peo-
ples Bank 9/16/36; 1/14/37 transmitted Peoples Bank April
15, 1937; 7/12/37 transmitted Peoples Bank 7/20/37.

Q. Mr. Burke, either Mr. Gardner or Mr. Ritchie testi-
fied that the report of February 8, 1935, had been mailed
to the Peoples Bank prior to your coming over with them
just before March 20th. I will ask you to refer fo that re-
port, please, and tell us when that report of February 8,
1935, was mailed to the Peoples Bank.

“A. March 2, 1935.

“Q. Following the mailing of these various reports, five I
think you have testified, to the Bank showing the examina-
tions between March 20, 1935, and the closing of the Bank
July 19, 1937, did the Banking Department receive any com-
plaints from Dr. Kerns or from any of the Directors as to
the way these Directors’ notes were carried on said report,
that is as direct obligation of the makers? Was any com-
plaint received by the Banking Department? ‘

““A. No, sir.”” (See evidence of said witness, R., pp. 181, 18
and 183.)

19* *The case of Crafts v. Broadway Bank, 142 Va. 702,

is strikingly in point in the instant case. In that case
as in this, the note sued upon was the usual collateral note
used by the Bank. The maker of the note assigned there-
with certain collateral. The defendant, as in this case, was
the President of the Company which executed the note as
maker. Said President had personally endorsed the note.
The note in question was, as in the instant case, an uncon-
ditional promise by the maker and endorser to pay the plain-
tiff Bank. Suit was brought by the Bapk against the en-
. dorser of said note. The endorser offered to show that at
the time of his endorsement, there was a contemporaneous
parol agreement between him and the President of the plain-
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tiff Bank, that so long as the monthly collections on the col-
lateral were paid to the Bank, the note would not be called.
The Circuit Court refused to admit this evidence. In pass-
ing upon this question, this Court, speaking through Mr. Jus-
tice McLemore, said:

““The question to be determined is whether or not a con-
temporaneous verbal agreement can be introduced to vary or
contradict a written contract between the parties, where the
rights of no third party are involved.

“‘The courts of the many jurisdictions in this country are
by no means in harmony on this branch of the law. The au-
thorities seem reasonably well agreed that when a note is de-
livered to the payce with an agreement that it is not to be-
come effective until the happening of a certain event, i. e.,
obtaining signature of an additional endorser, as in Blair v.
Security Bank, 103 Va. 763, 50 S. E. 262, and Hodge v. Smith,
130 Wis. 326, 110 N. W. 192, the terms of delivery and condi-
tions agreed upon may be proved by parol evidence. So alse
where the conditions upon which the note was to become op-
erative never occurred, as in Catt v. Olivier, 98 Va. 580, 583-4,
36 S. E. 980.

“In this class of cases it will be observed that the notes
never became effective because of the failure to comply with
a condition precedent. In the case before us the note was
admittedly to become binding and effective upon delivery, and
was upon its face in all respeets regular. -

““The attempts of the defendant to prove an agreement,
made at the time of the execution and delivery of the note,
that it was not to be enforced against the endorsers until the
collateral piano contracts had been collected and the proceeds
applied to the payment thereof, was objected to by plain-
tiff’s counsel, because it set up a contract by parol differing
from the terms of the collateral note. The court sustained
the objection and excluded all evidence tending to set up the
parol contract.

“This brings us to the real issue in the case, for if the
ruling of the trial court was without error in holding that no
evidence could be introduced upon the trial that tended to

alter the terms of the note, or to set up conditions con-
20* tracting or expanding *its terms as written, then no

verdict could have been rendered by the jury and the
judgment of the trial court should be affirmed.

‘It will be observed that the note sued on was regular on
its face and complete in its terms. It was admittedly de-
livered to the bank for discount and by the bank so handled.
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The defense offered in opposition to its collections is based
upon an agreement alleged to have been entered into between
the president of the bank and Crafts, whereby the note, which
was an unconditional promise to pay at maturity, was in fact
only an evidence of debt, with the right to demand payment
indefinitely postponed.

““This is a clear case of attempting, by a contemporaneous
oral agreement, to alter and change the terms of a perfectly
plain, clear and explicit written contract. We are of the opin-
ion that whatever may be the holdings of some of the courts
of this country, the question is not an open one in this juris-
diction.”

And again, in the same opinion, the Court said:

“For reasons founded on wisdom, and to prevent frauds
and perjuries, the rule of the common law excludes such oral
testimony of the alleged agreement; * * * It cannot be as-
sumed that the written contract was designed as an imper-
fect expression of the parties’ agreement, from the mere fact
that the written memorial contains nothing on the subject to
which the parol evidence is directed. On that assumption the
rule which excludes parol proof as a means of adding to the
written contract would be entirely abrogated. And to per-
mit parties to lay a foundation for adding to the contract by
oral testimony that they agreed that part only of their con-
tract should be reduced to writing would open the door to the
very evil the rule was designed to avoid.”’

" (See Crafts v. Broadway Bank, 142 Va. 705-708.)

It would be difficult to find a case which better illustrates
the reason for the rule so clearly stated by Mr. Justice Me-
Lemore than the instant case. The grounds of defense filed
in the instant case specifies the notes, collections on which
were to be credited on defendant’s note. It develops at the
trial that according to the Bank’s official records and the posi-
tive evidence of the Bank Examiners, only one of the notes
so specified had been or was considered ‘‘loss or doubtful’’.
The Directors then testified that the Bank Examiners disre-
garded their official records and reclassified all of the notes.
The various Directors then testified as to the notes which the
Bank claimed were ‘‘loss and doubtful’’. No two of said
Directors agree as to the notes falling in the ¢‘loss and doubt-
ful’” column under this reclassification. In the language of
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Mr. Justice McLemore, above quoted, ‘‘to permit parties to
lay a foundation for adding to the contract by oral tes-
21* timony that they agreed that part only *of their con-
tract should be reduced to writing would open the door
to the very evil the rule was designed to avoid.”

In the recent case of Barrett v. Vaughan & Co., Bankers,
163 Va. 811, suit was brought by the Bank against the en-
dorser of the note. Mr. Justice Hudgins, speaking for this
Court, said :

¢“ Appellant objected to the action of the court in denying
him the right to introduce oral evidence for the purpose of
proving that when he signed the instrument the payee as-
sured him that no.responsibility of any kind would attach to
him unless and until all rights and remedies against the
makers had been exhausted. '

“‘If this allegation had been established it would have varied
the terms and conditions of the written contract. The gen-.
eral rule is that where the language of a contract is uncer-
tain or ambiguous, extraneous evidence is admissible to prove
the true intention of the parties; otherwise, such evidence is
rejected.

“The identical question was decided by the Special Court
of Appeals in an opinion delivered by Judge Mecl.emore in
Crafts v. Broadway Bank, 142 Va. 702, 128 S. B. 364, 367,
where the authorities were reviewed and this conclusion
reached :

“ ‘It may be confidently affirmed, as the settled law of
this state, that where a negotiable note or other unconditional
promise to pay at a stipulated time is regular upon its face,
and is delivered to the payee as a valid and binding obliga-
tion for ever so short a time, no contemporaneous parol agree-
ment can be set up to show that payment was not to be de-
manded at maturity, or until attached collateral had been ex-
hausted, or upon the happening of any other subsequent event
not mentioned in the note itself. All such efforts have as
their end to change or vary the terms of the written con-
tract, which we think is contrary to the great weight of au-
thority, and is clearly in conflict with the previous decisions

<8)f 8t1)1is court.””’ (Barrett v. Vaughan & Co., Bankers, 163 Va.
18.

In the still more recent case of Nottingham, et al., v. Farm-
ers & Merchants Trust Bank, 170 Va. 291, one of the defenses
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was that the makers of the paper sued upon, who were Di-
rectors of the plaintiff Bank, were assured by the Cashier of
said Bank at the time they executed their bonds, that said
Bank was solvent. Mr. Justice Eggleston, in speaking for
this Court, reviewed numerous authorities, including Crafts
v. Broadway National Bank, supra, and affirms the doctrine
herein contended for that parol evidence is inadmissible to
vary the terms of a perfectly plain written obligation.

We respectfully submit that a review of the evidence in the
instant case, in the light of the above authorities, will neces-

sarily convince the Court that to sustain the action of
22* the (Circuit Court in the instant case would *make it

possible for the Directors of any Bank to avoid obliga-
tions given by them in good faith and accepted by the Bank-
ing Division of the State Corporation Commission in like
good faith.

The second error assigned is based upon statements made
by one of Counsel for the defendant and likewise by the Court
in the presence of the Jury to the effect that the depositors
of the Peoples Bank of Bloxom were insured.

During the examination of the defendant himself, he was
asked by Counsel for your petitioner how much money he .
had on deposit at the time he gave the note in question. Mr.
B. T. Gunter, Jr., one of Counsel for the defendant, stated
to the Court, ‘‘If your Honor please, the evidence shows the
deposits were insured’’ (R., p. 131). As a matter of fact, Mr.
Gunter was mistaken as to this as there was not the slightest
evidence in the record showing that any of the deposits were
insured. When Mr. Gunter, one of Counsel for the defend-
ant, made the above statement, the Court said:

‘‘If he had over $3,000.00, I will let you show it’’ (R., p.
131). Counsel for your petitioner excepted. The above oc-
curred practically at the close of the first day’s evidence.
On the following day, Counsel for your petitioner moved the
Court for a mistrial because of the above statements, both
by Counsel for the defendant and by the Court (R., p. 132).
This motion was overruled. The same objection was again
brogght to the Court’s attention in the motion for a new
trial.

We respectfully submit that this case falls clearly under
the doctrine laid down in Rinehart & Dennis Co. v. Brown,
137 Va. 670, except that the instant case is much stronger in
that the Circutt Court impliedly told the Jury that unless the
loss to a depositor was over $5,000.00, no one would suffer
except the I'ederal Deposit Insurance Corporation. It is un-
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necessary to point out the damaging ¢jfect of this upon a local
Jury, and we respectfully submit that the Circuit Court com-
mitted error first, in permitting Counsel for the defendant to
make the statement Counsel did make; second, in adding the
weight of the Court’s statement thereto; and third, in refus-
ing to set aside the Jury’s verdict by reason thereof.
The third error assigned in behalf of your petitioner
23* is the *Circuit Court’s refusal to admit in evidence the
minutes of the meeting of the Board of Directors of
March 20, 1935. Said minutes are plaintiff’s original Ex-
hibit ¢“G’’. These minutes were in the Minute Book that
was turned over to your petitioner after his appointment as
Receiver. (See your petitioner’s evidence, R., p. 189.) _

As is disclosed by the Record, the one big conflict in the
evidence offered in behalf of your petitioner and in the evi-
dence offered in behalf of defendant, was as to the under-
standing had between the Bank Examiners and the Directors
at the Directors’ meeting of March 20, 1935, when the note
sued on was given. It was the positive, direct evidence of
the Bank Examiners that said notes were given to cover the
impairment of the capital stock that then existed in said
Bank, and that each and all of said notes were to be paid un-
less the impairment of said capital was removed. The Di-
rectors each and all testified that this was not the understand-
ing, but that the understanding was that the notes given by
the Directors were to be credited with all collections made
on said notes payable to the Bank.

In corroboration of the evidence offered in behalf of your
petitioner, your petitioner offered the Minutes in question.
As will be seen upon an examination of Exhibit ‘“G”’, the
Minutes, after citing the giving of the Directors’ notes, say
as follows:

‘‘The above notes are all dated March 20, 1935, payable on
demand without interest.

‘““The above notes and assignment of saving account ag-
gregate $3,500.00, and are to be used to create a reserve for
contingencies in order to relieve against a threatened im-
pairment of the capital of this bank as shown by examiner’s

report of February 8, 1935, a copy of which, is in the files
of the bank.”

As will be seen from the above quoted part of said Minutes,
same furnish the strongest corroboration possible to your pe-
tittoner as to every material issue of fact raised in this case.

The Judge of the Trial Court refused to permit said Min-
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utes to go before the Jury on the ground that they were not
signed and were not physically attached to the Minute
24* Book. In so doing, we respectfully submit that the
*Circuit Court plainly erred. 'W. W. Burke, Bank Hx-
aminer, upon this point, testified as follows:

““Q. I hand you here paper purporting to be the minutes
of that meeting of March 20, 1935, in which there is a peneil
notation at the end of the first paragraph, pencil memoran-
dum reading ‘End A. L. Bunting will be satisfactory’. I will
ask you in whose handwriting that is.

“A. Mine.

“Q. Do you recall who made those minutes right there, or
who typed them?

“A. I can’t recall who made them, but I am quite sure I
must have typed them.

““Q. Were those minutes read at the meeting of the Board
of Directors following the meeting of March 20, 19352

““A. My answer would be yes, but I would like to explain
why I answer.”’ (See evidence of said witness, R., p. 171.)

The same witness, in the absence of the Jury, testified as
follows :

.4“Q. Are you positive that this paper, whether it be memo-
randum or minutes, was read at the meeting of the Directors
following the meeting of March 20, 19352

“A. Sfes, I am. May I explain one thing. You ask me
about the resolution being sent to the corresponding bank.
The Cashier had been relieved of his authority. A new
Cashier had come in. Nothing else seems to indicate that a
new Cashier has been clected other than this so-called memo-
randum.’’

(See evidence of same witness, R., p. 174.)
The same witness further testified as follows:

Q. Mr. Burke, the point that the Judge is asking you. If
I understand you correetly there is no qualification as to your
answer that you read these minutes in the meeting following
March 20, 1935. Your qualification, if I understand you cor-
rectly, is that the pencil notation shows that at the meeting
following March 20, 1935, you were authorized by the Board
of Directors to state in reference to the Bundick & Littleton
;lote that the endorsement of A. L. Bunting would be satis-
‘actory ? )
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““A. Yes, sir.

““Q. You notified those creditors just as soon as you typed
that paper, didn’t you?

“A. Yes, sir.”” (See evidence of same witness, R., pp. 176-
177.) '

‘While it is true that the Minutes were not actually
25% signed, and *while the Judge referred to same as
““memoranda’’ rather than Mimites, we . respectfully
submit that regardiess of what they are called, same plainly
should have been admitted before the Jury. It was the posi-
tive, true evidence of Mr. Burke that this paper, Exhibit
““G”’, whether Minutes or memoranda, was read at the Di-
rectors’ meeting, which immediately following the meeting
of March 20, 1935, and that there was no objection whatso-
ever to anything therein stated by any Director, except the
pencil notation at the end of the first paragraph. It is to
be remembered, too, that the Directors, in substance, ad-
mitted that practically every other statement except the ma-
terial one relied upon in behalf of this petitioner was cor-
rect. - :

Every objection made by Counsel for defendant to the in-
troduction of these Minutes or memoranda should have gone
to the weight rather than to the admissibility. of same.

The fourth and last error assigned is that the Jury’s ver-
dict was contrary to the law and the evidence. This error has
already been covered in -discussing the three previous assign-
ments of error. It is only necessary to again call the Court’s
attention to the fact that the only collection made upon the
paper listed as ‘‘loss or doubtful’’ in the report of the ex-
amination of February 8, 1935, was the note of Clyde Shreaves,
amounting to $125.00. The defendant’s proportionate part
of this collection would amount to only $13.75.

- For the foregoing reasons, as well as for others appearing
on the face of the record, your petitioner prays that a writ
of error from, and a superscdeas to, the judgment complained
of, may be awarded him; and that this Court may reverse
said judgment, and enter up final judgment in favor of this
petitioner, or that this case be remanded to the Circuit Court
of the County of Accomack, Virginia, and that this Court
will afford your petitioner such further relief in the premises
as may be proper.

Your petitioner respectfully asks that this petition may be
considered as his brief, with the right to file an additional or
supplemental brief if he so desires.
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Petitioner also desires to present orally his reasons

26* for *reversing said judgment and for entering final judg-

ment in his behalf or granting him a new trial, and fur-

ther states that a copy of this petition has on this the 22nd

day of June, 1940, been delivered to Stewart K. Powell, one

of Counsel for the above named W. W. Kerns, M. D., defend-
ant. SR ,

Respectfully submitted,

WRENDO M. GODWIN,
Receiver for Peoples Bank of Bloxom, Inc.,
Bloxom, Va., Plaintiff in Error.
By GEORGE L. DOUGHTY,
J. BROOKS MAPP,
Attorneys for Wrendo M. Godwin, Receiver
for Peoples Bank of Bloxom, Inc., Bloxom,
Va.

We, George L. Doughty and J. Brooks Mapp, Attorneys
practicing in the Supreme Court of Appeals of Virginia, do
certify that in our opinion, it is proper that said Court should
review and reverse the judgment complained of in the fore-
going petition.

GEORGE L. DOUGHTY,
J. BROOKS MAPP,
Attorneys practicing in the Supreme Court
of Appeals of Virginia.

Received July 3, 1940.
C.V.S8.
Writ of error granted. Bond $300.00.
July 19, 1940. ' '

C. V.8
Received July 19, 1940.
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RECORD

VIRGINIA :

Pleas before the Circuit Court for the County of Aec-
comack, on the 28th day of February, A. D. 1940.

Be It Remembered that heretofore, to-wit:

In the Clerk’s Office of the Circuit Court for the County of
Accomack, on the 17th day of September, 1938, the following
notice was returned:

To W. W. Kerns, M. D.

Please take notice that the undersigned will move the Cir-
cuit Court for the County of Accomack, Virginia, on Monday,
the 3rd day of October, 1938, same being the first day of the
October term thereof, at 10 o’clock A. M., or as soon there-
after as the matter may be heard, for a judgment against you
in the principal sum of $375.00 and cost. Said amount of
$375.00 and cost being originally due to Peoples Bank of
Bloxom, Inc., Bloxom, Virginia, under and by virtue of the
terms of a certain note, dated March 20, 1935, in the prinei-
pal sum of $375.00, payable on demand, without interest,
and signed and executed by you.

The undersigned is the holder of said note ‘by virtue of
his qualification as Receiver of the said Peoples Bank of
Bloxom, Ine., Bloxom, Virginia.

b Given under my hand this the 13th day of September, A.

. 1938. .

WRENDO M. GODWIN,
Receiver for Peoples Bank of Bloxom,
Inc., Bloxom, Va.
By GEORGE L. DOUGHTY,
His Attorney.

GEORGE L. DOUGHTY, Counsel.
page 2} And at another day, to-wit:
Virginia:
At a Circuit Court of the County of Accomack, at the

Courthouse of said County, in said County, on Monday, the
3rd day of October, in the year of our Lord, One Thousand
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Nine Hundred and Thirty-eight, and in the One Hundred
and Sixty-third year of our Commonwealth.

Wrendo M. Godwin, Receiver for Peoples Bank of Bloxom,
Ine., Bloxom, Va,,

v.
W. W, Kerns.

. On motion of the defendant, by his attorney, leave. is
granted him to file his plea of general issue, and grounds of

defense, and the same are filed accordingly. -

PLEA OF GENERAL I.SSUE FILED OCTOBER 3RD,
1938.

Virginia:

In the Circuit Court of Accomack County.

Wrendo M. Godwin, Receiver, etec.,
V.

W. W. Kerns,.

NOTICE OF MOTION FOR JUDGMENT.

PLEA OF GENERAL ISSUE.
The said defendant, by his Attorneys, comes and says he

did not undertake or promise in any manner or form as the
plaintiff hath in this notice of motion complained. And of

this the said defendant puts himself upon the country.

page 2(a) } W. W. KERNS.
Subseribed and sworn to before me this 1st day of Oct.,

1938.
W. S. MESSICK, JR,,
Notary Public.

GROUNDS OF DEFENSE FILED OCTOBER 3RD, 1938.
Virginia:

In the Circuit Court of Accomack County.
Wrendo M. Godwin, Receiver, ete.,

-,
W. W. Kerns.
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NOTICE OF MOTION FOR JUDGMENT.
GROUNDS OF DEFENSE.

The defendant says that in the spring of 1935 the Peoples
Bank of Bloxom, Inc., was examined by Messrs. Gardner and
Burke, representatives of the Department of Banking and
Insurance of Virginia, and the Board of Directors of said
Bank were advised by the said Bank Examiners that there
was considerable paper in said Bank which they regarded
as worthless, and that if they, the said Directors, desired the
said Bank to continue to operate, they must make a note or
notes aggregating $3,500.00, which said note or notes must
be payable to the Peoples Bank of Bloxom, Inc., Bloxom,
Virginia, and would be held by the Bank as collateral se-
curity for the payment of the notes above referred to as
worthless, and if and when payments should be made on the
aforesaid alleged worthless paper, then that such payments
should be credited, pro fanto, on all of said notes executed,
by the direction of Messrs. Gardner and Burke, by the direc-
tors of said Bank and made payable to said Bank; that in-

cluded in said alleged worthless paper was a hond

page 3 } of W. H. Hickman, Sr., and Tabitha Lee Hickman, o

his wife, secured by a deed of trust on real estate;
a bond or note of Preston Northam and wife; one bond or note
executed by H. J. Byrd; one bond executed by Z. S. Mears;
and one or more notes of Clyde Shrieves, former cashier of
the Bank, and Upshur Shrieves, his father, for several
amounts;

That pursuant to said collateral and conditional agree-
ment, each director of said Bank, except this defendant and
Elmer W. Somers executed their individual notes, payable
to the Peoples Bank of Bloxom, Inc., of Bloxom, Va., for the
principal sum of $350.00 each, and this defendant and Elmer
W. Somers, two other directors, executed their individnal notes
for the sum of $375.00 each, payable, as aforesaid, to said
Peoples Bank of Bloxom, Inc., all of said notes aggregating
$3,500.00, all of which said notes were executed and deliv-
ered to said Bank as collateral security for the payment of
said alleged worthless notes, and if and when said notes were
collected, or any part thereof, then the amounts so collected
should be applied in satisfaction, or pro tanto satisfaction,
%f ﬂ]l{e notes executed and delivered by said directors to said

ank.

Further, this defendant here states that there was col-
lected on said worthless paper the following amounts: on the
W. H. Hickman and wife second deed of trust bond, above
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set out, $2,000.00, of which amount $200.00 was paid to the
Bank’s Attorney for collection, leaving a balance of $1,800.00
collected on the Hickman bond; all of the Preston Northam
bond was collected; the Shrieves notes were collected; the
H. J. Byrd note was collected; and the Z. S. Mears note was
collected; these collections, and no part thereof, has been
applied .to the payment of the aforesaid notes ex-
page 4 } ecuted by the aforesaid directors, one of which is
- the note herein sued on, and exccuted by this de-
fendant. The exact amount of these notes, and the exact
amount of the collections on the alleged worthless notes due
to the Bank, all this information is in the books and papers
of the Bank, now in the possession of the plaintiff in this
case, the Receiver of the Bank, Wrendo M. Godwin.
That for the reasons above stated, the said plaintiff is not
entitled to recover the amount herein sued on.

W. W. KERNS, M. D.

And at another day, to-wit:

Virginia:

Circuit Court of the County of Accomack, on Monday, the
26th day of February, in the year of our Lord, Nineteen Hun-
dred and Forty.

Wrendo M. Godwin, Receiver, ete.,

v.
W. W. Kerns.

On motion of Wrendo M. Godwin, plaintiff, by counsel,
leave is granted said plaintiff to file his demurrer and mo-
tion to reject the grounds of defense herein filed in behalf of
the defendant, and same are accordingly ordered filed.

And the Court reserves, ete.

DEMURRER FILED FEBRUARY 26TH, 1940.
Virginia : '

In the Circuit Court for the County of Accomack.
Wrendo M. Godwin, Reeeiver, ete.,

v.
W. W. Kerns.
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page 5 } DEMURRER TO GROUNDS OF DEFENSE.
Wrendo M. Godwin, Receiver, ete., plaintiff, by Counsel,
demurs to the grounds of defense filed in behalf of the de-

fendant and states the grounds of demurrer relied upon to
be as follows:

Because said defense would be an attempt to vary by parol
evidence the terms of the bond sued upon.

GEORGE L. DOUGHTY, p. q.
J. BROOKS MAPP.

MOTION TO REJECT GROUNDS OF DEFENSE FILED
FEBRUARY 26TH, 1940.

Virginia:
In the Circuit Court for the County of Accomack.
Wrendo M. Godwin, Receiver, ete.,
V. ‘

W. W. Kerns.

MOTION TO REJECT GROUNDS OF DEFENSE.

Wrendo M. Godwin, Reéeiver, ete., plaintiff, by Counsel,
moves to reject the grounds of defense filed in this cause on
the ground that said grounds of defense are an attempt to

vary by parol evidence the terms of the writing sued upon.

GEORGE L. DOUGHTY, p. q.
J. BROOKS MAPP.

And on this same day, to-wit:
Virginia:

Circuit Court of the County of Accomack, on Monday, the

26th day of February, in the year of our Lord, Nineteen
Hundred and Forty.

Wrendo M. Godwin, Receiver for Peoples Bank of Bloxom,
Inec., Bloxom, Va., PIiff.,
against ,
W. W. Kerns, Deft.
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MOTION FOR JUDGMENT.

This day came the parties in their proper persons and by

their Attorneys. Whereupon, came a jury, to-wit:

page 6 } W. H. McKay, Elwood Furniss, Henry W. Derby,

W. Harry Martin, Geo. B. Hope, Mitchell Ailworth

and Lester H. Bunting, who were summoned, elected, tried

and sworn well and truly, to try the issue joined between

the parties and having partly heard the evidence but there

not being sufficient time within which to complete the trial

of this cause were adjourned until tomorrow morning at 10
o’clock.

And at another day, to-wit:
Virginia:

Circuit Court of the County of Accomack, on Tuesday, the
27th day of February, in the year of our Lord, Nineteen
Hundred and Forty. :

Wrendo M. Godwin, Receiver for Peoples Bank of Bloxom,
Inc., Bloxom, Va., PItff,, o
against
W. W. Kerns, Deft.

"MOTION. FOR JUDGMENT.

This day came again the parties in their proper persons
and by their attorneys. Thereupon, the Jury, sworn on yes-
terday for the trial of this cause, appeared according to their
adjournment and having fully heard the evidence and argu-
ments of counsel were sent out of Court to consult of their
verdiet, and after sometime returning into Court returned
the following verdict: ¢“We, the Jury, find for the defend-
ant.”” Ordered that this cause be continued until a subse-
quent day of this term.

And at another day, to-wit:
Virginia:

Circuit Court of the County of Accomack, on Wednesday,
the 28th day of February, in the year of our Lord, Nineteen
Hundred and Forty.
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page 7 } Wrendo M. Godwin, Receiver for Peoples Bank of
Bloxom, Inec., Bloxom, Va., PItff,,
against
W. W. Kerns, Deft.

MOTION FOR JUDGMENT.

This day came again the parties by their attorneys. There-
upon, said plalntlﬂ" by his attorneys, moved the Court to set
aside the verdict returned by the Jury on yesterday, and to
enter final judgment in favor of said plaintiff, or to grant
said plaintiff a new trial upon the grounds this day filed in
writing, which motion being thereupon fully argued the same
is overruled, to which ruling of the Court said plaintiff, by,
his attorneys, excepted. Therefore, it is considered by the
Court that the plaintiff take nothing by his notice but for .
his false clamor be in merey, &c., and that the said defendant
recover against said plaintiff his costs by him about his de-
fense in this behalf expended. And the said plaintiff, by his
attorneys, stating that he thinks himself aggrieved by the en-
tering of the Judwment aforesaid and is desirous of applying
to the Supreme Court of Appeals of this State for a writ of
error and supersedeas to the said judgment, it is ordered that
the execution of the said judgment be suspended for a period
of sixty days from the rising of this Court for such purpose,
provided that the said plaintiff, or someone for him, shall
enter into bond before this Court, or the Clerk thereof in his
office, in the penalty of Two Hundred and Fifty Dollars
($250.00), with surety deemed sufficient by this Court, or its
Clerk, made payable to the Commonwealth of Vn'omla and
conditioned according to law.

page 8 } Virginia:
In the Circuit Court for the County of Accomack.

Wrendo M. Godwin, Receiver of Peoples Bank of Bloxom,
Inc Plaintiff,

Ww. W. Kerns, M. D., Defendant.
RECORD.
Stenographic report of the testimony and other incidents

of the trial of the above-entitled cause before Honmable John
E. Nottingham, and Jury, which trial began in the Circuit
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Wrendo M. Godwin.

~ Court of Accomack County, Virginia, on February 26, 1940,
and ended on February 27, 1940.

Present: Messrs. J. Brooks Mapp and George L. Doughty,
Attorneys for the Plaintiff; and Messrs. Stewart K. Powell
and B. T. Gunter, Jr., Attorneys for the Defendant.

~ Note: There are six other cases now on the docket set for
trial involving the same question as in the above-entitled
cause; therefore, it is stipulated between counsel for Plain-
tiff and Defendant that under these circumstances the result
of the trial of the above case shall control in all the other
cases, it being understood that ecither side may be entitled to
_appeal and the ultimate decision in the above case on appeal
shall be the controlling decision in the other six cases. It is
further stipulated that in the event final judgment is entered
by the Circuit Court in favor of the Plaintiff in this case

‘that judgment is likewise to be entered at this term
page 9 } of Court against the remaining six defendants,

which judgments in the event of an appeal and re-
versal by the Defendant Kerns and final judgment in favor
of Kerns are to be cancelled and marked satisfied by the
Plaintiff or his counsel.

: WRENDO M. GODWIN,
the Plaintiff, being first duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr. Mapp:

Q. Mr. Godwin, what official connection have you and have
. you for sometime had with the Peoples Bank of Bloxom?

A. Receiver. .

Q. When were you appointed Receiver of said Bank?

A. July 19, 1937.

Q. And by what Court were you appointed?

A. Circuit Court for the County of Accomack, Judge Not-
tingham.

Q. At the time of or shortly following your appointment
as Receiver were all of the Bank’s assets turned over to you
for collection?

A. Yes.

Q. Included in those assets—I hand you a note dated March
20, 1935, for $375.00, payable on demand, without interest
to the Peoples Bank of Bloxom, Incorporated, Bloxom, Vir-
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Wrendo M. Godwin.

ginia, and signed by W. W. Kerns, M. D. Was that one of
the assets of said ‘Bank turned over to you for collection?
A. Yes, sir, it was.
Q. Are there any credits of any kind whatso-
page 10 } ever on that?
A. No, sir.
Q. As Receiver did you make demand upon Dr. Kerns to
pay that note?
A. T did.
Q. Has Dr. Kerns ever paid all or any part of same?
A. No, sir.

Mr. Mapp: You gentlemen take the witness.
CROSS EXAMINATION.

By Mr. Powell:

Q. Mr. Godwin, Mr. Mapp stated that the date of the note
is March 20, 1935 ‘What is the amount of that note?

A. $375. 00

Q. What are the words following that on the note? ot
course it will be introduced.

A. On demand without interest.

Mr. Powell: That is all. )
Mr. Mapp: We offer this note in cvidence, if your Honor
Please, as Plaintiff’s Exhihit A, as follows:

“$375.00 BLOXOM, Va. March 20, 1935.

On Demand Without Interest ...... ... days after date
the undersigned jointly and severally, promise to pay to
PEOPLES BANK OF BLOXOM, Inc., BLOXOM, VA, or
order, negotiahle and payable without oifset at said Bank
Three hundred seventy five ................ 00/100 Dollars,
for value received; having deposited with said bank, as col-
lateral seenrity for the payment of this note, or any note
given in extension of renewal thereof, as well as for the pay-
mont of any other liability or habllmes of the undersigned
to the said Bank, due or to become due, whether now existing
or hereafter arising the following property, namely:

4 4 5 6 4 8 4 4 8 s 4 40 s 4P e 8T e 40 e et s s o 8 s e @ e 5 40 e e sememoss 0o e
.....................................................

......................................................



36 Supreme Court of Appeals of Virginia
Wrendo M. Godwin.

of a market value estimated by the undersigned
page 11} at$............ ; and the undersigned promise to

deliver to the said Bank on demand additional col-
laterals as may from time to time be required by the Presi-
dent or Cashier of said Bank, and if such additional col-
laterals be not given when demanded or be not given in case
of a decline in ‘the market value of such collaterals, with or
without notice that such additional collaterals are required,
then this note, and all other liabilities of the undersigned, or
any of them, to be due and payable without demand of mo-
tice, and rebate of interest shall be allowed on payment prior
to maturity. Full power and authority is hereby given to
said Bank, its President or Cashier, to sell and assign and
deliver the whole or any part of said collaterals or any sub-
stitutes therefor, or any additions thereto, or any other prop-
erty of the said undersigned in possession of said Bank, at
public or private sale, at the option of said Bank or its Presi-
dent or Cashier or either of them, on the non-performance
of the above promises or any of them, or at any time there-
after, and without advertising or giving to the undersigned
any notice or making any demand of pavment; or if any oi
the said collaterals above mentioned, shall consist of what is
usually ealled commereial paper, the said Bank may at its
option either sell the same as above provided, or may in-
stead of selling the same collect it with or without suit, or
make such compromise, with all or any of the parties thereto
on account of the same, as it may deem best, and may extend
the time or payment of any such paper, without thereby ex-
tending the time of payment of the indebtedness or liability
of the undersigned. And in the event of a sale, the said
Bank may itself purchase the whole or any part of the prop-
erty sold, free from any right of redemption on the part of
the undersigned, which right is hereby waived and released.
And in case of any sale, or collections from commereial paper,
the said Bank may apply the net proceeds thereof to any one
or more or all of the liabilities of the undersigned to the said
Bank, as it or its President or Cashier shall deem proper,
whether then due or not due, making proper rebate for in-
terest on any liability not then due.

The said Bank is hereby authorized and empowered by the
undersigned upon the non-performance of any of the prom-
ises or agreements herein contained, to appropriate to the
pavment and extinguishment of this note or of any other
liability o