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Record No .

3085

In the
Supreme Cour t of Appeals of Virginia
at Richmond

PENCIE CRAWFORD CLARK, ADM., ETC.,
v.

LELA OLD HODGES

FROM THE CillCUIT COURT OF THE CITY OF NORFOLK

RULE 14.
'[5. N Ul\fBER OF COPIES TO nE FrLED AND DELIVERED TO QpposrNG CouNSEL. Twenty copies of each brief shall be filed with
the clerk of the court, and at least two copies mailed or delivered to opposing counsel on or before the day on which the
brief is filed.
'i6. SrzE AND TYPE. Briefs shall be nine inches in fongth and
six inches in width, so as to conform in dimensions to tl1 P.
printed record, nncl shall be printed in type not less in size,
a::. to heigl1t and mcltb, than Ule type in which the record is
pri1ited. T he re£'ortl nnmber of the ease and rnm1es of counsnl shnll he p rinted on the front cover of all hriefs.
M. B. WATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1:00 p, m.
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NOTICE TO COUNSEL
Thi s ca se probabl y will be ca ll ed a t t he session
court t o he heJclJ\PR
1946

of

Yo u will be ad vise d lat er m or e d efin ite ly a s to t he
•fate.
Print nam es of co un sel on front cover of briefs.
l'vI. B. v\T A TTS. Glerk.

RULE 14-BRIEFS
1. Form and contents of appellant's brief. The o p ening brief of the a ppella nt (or
the petition for appeal wh en a do p ted as the o p en ing br ief) shall conta in;
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( d ) Argum em in s upport o f t he po,itio 11 o f a ppell a nt.
. T l1e brief shall uc s ig ned by at lc.\:> t one a ttorm:y pra cticin g in this co urt, giving
his address.
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J b) Or i ini1w l ('ascs. In criJ11ina l c ases b r ief,; must he lile d within the t im e ~pec in e d
in ' ci1·il cases: provi1!c-d, lto w,:vl'.r, tlta t in 1lwse cases in whic h till: r eco r d~ have n ot
b een p r int ed an<I del ivcrt·d lo c o un sel a l k a, : t wen ty- fi ve cb ys bdorc the beg inning
of th e n ext s essio n o f the conn. s11d1 r;i sei: s lwll be pb c<.'cl at th e foot of the docket
fo r that session o f th e com!. a nd tla : C11 n1111011 w Nti ' lt 's brid sha ll h<: lilt:d at lea st ten
days p r ior to t he r a il ing of tlw CI\S(' , an d th e r t ply hr id fo r tht pla in tiff in ciror not
la te r tlian t he clay h cforc the ca':c is calkd.
( c) Sti ]Ju lllfi on of co1111 s, ·l 11 .~ l o /ilin u. Cou nse l for oppos ing parties may fi le \Vith
th e cle rk a \\'l'iiten s t1p11 la1io11 c-ha ng in g- t h,• time for lilu1g hr ids in :\lly ca~e: proYi<le d, h o wc,·er, th:it a ll h r id s m n~t he ii lecl nn t la te r tl1an th•! day bdore such case
is to be hcar rl.
5. Num ber of copies to b e fi led an d deliver ed to oppos in g coun sel. Twe n ty co pies
of each brid s ha il b e lilccl \\'it!I the clt'r 1, o f th,· co,l11 t. a n d at k a st two ,·opies mailed
or <:ldi,·er ed to oppo~i11 ,t <"01111 , el 0 11 or liefore th e da y 0 11 w hic h the brief is fi lr t! .
6. Size a nd T ype. B rid s sli.d l lie ni11e in,·l'l'>l in lr11g th ;i11 d , ix inchc~ in wiclth, so
as to con form in d im l·n,;011:- In lt'. e :,,·'ntul r l ("Or•I. a n d ~hall he p r intl d in t:,pc no t less
in size. as to h·iRht an d w id t'1. than th,· t ,·pe in wl:ich the r r cor t! is pri nte d. T he
r ecord nu nibe r of the case a n cl tlitlIWS of c nu'nsc l s hall he Printe d 0 11 th e fr on t cover of
all hricfs.
·
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3085
PENCIE CRAWFORD CLARK, ADMINISTRATRIX OF
THE ESTATE OF CARL LEE ORAWFORD, .
DECEASED, Plaintiff in Error,

LELA OLD HODGES, Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Honora,ble J1Mtices of the Sitpreme Court of Apveals
of Virginia:
Your Petitioner., Pencie Crawford Clark, Administratrix
of the Estate of Carl Lee Crawford, Deceased, respectfully
represents that she is ag·grieved by a :final judgment of the
Circuit Court of the City of Norfolk, Virginia, entered on the
5th day of July, 1945, in a suit at law, by no tic~ of motion, in
which she was the Plaintiff and Lela Old Hodges was the
Defendant, by which final judgment was entered in said suit
for the Defendant.
The Plaintiff in Error, who was Plaintiff below, and the
Defendant in Error, who was Defendant below, will be hereinafter referred to respectively as Plaintiff and Defendant.,
the positions they occupied in the. Court below. The deceased
will be referred to, for brevity, as "Carl''.
2•
*A transcript of the record, duly certified, along with
the original exhibits properly identified, accompanies this
petition.
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UNDISPUTED FACTS.

This is a suit by Notice of Motion (R., p. 1) for damages for
wrongful death of Carl Lee Crawford as result of being run
over by an automobile.
Campostella Road is a paved street, 34 feet wide from curb
to curb, running approximately North and South. Princeton
Avenue is a paved street, 24 feet wide from curb to curb, runs
approximately East and West, but on a slight angle to the
Northeast, so that the curb and sidewalk lines of Princeton
Avenue, if' extended across Campostella Road would intersect
it at points further South on the West side than the corresponding points would be on the East side. Princeton joins
Campostella on the East side~ but does not extend West of
Campostello Road. There are no white lines or other markers
indicating the extent of the pedestrian crossings at this intersection. There is no traffic light or signal and there was no
traffic officer on duty at the time of the accident. The paved
sidewalk on the Southern side of Princeton Avenue is 4 feet
wide, and 10' 6" South of and parallel to the South curb line
(Exh. 3, Plat & Armistead, R., pp. 23-25).
From this intersection N orthwa.nl the character of the
buildings and use thereof made it a b1tsiness district 15 miles
per hour speed limits (Russ, R., pp. 32-36). · From this intersection Southward for some distance there was either undeveloped or residential property (Russ, R., p. 38).
On the West side of Campostella Road opposite Princeton
Avenue, there are three breaks in the. curb stone, known
3* as ''drop curbs", indicated *'on the plat (Exh. 3) as blank
spaces in the curb line (Armistead, R., p. 24;, L. 14). At
the time of the accident a Ford automobile (Moore, R., p. 82,
L. 2) was parked opposite the Northernmost of these three
drop curbs (Etheridge, R., p. 27, L. 2) whfoh would fix it as
parked within the intersection (Exh. 3). The accident occurred at approximately 5 :30 P. M. (Hodges, R., p. 44, L. 13)
on the 28th day of March, 1945. Springfield is the first street
North and Canton is the first street South of Princeton Avenue on East side of Campostella Road, and the intersection
is in the City of Norfolk.
Defendant., Mrs. Hodgce:; was driving a borrowed automobile (Hodges, R., p. 43, L. 8). She drove West on Springfield
Avenue to Campostella Road, stopped for a "red light",
started again, and made a left turn to go _South on Campostella (Hodges, R., p. 44, L. 19), picked up speed to between
15 and 20 miles per hour (Hodges, R., p. 61, L. 15)~ by her
estimate, while traveling the 250 feet of this block (Hodges,
R., p. 59, L. 10 and Exh. 3), saw the Moore car (Hodges, R.,
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p. 47, L. 2) partially blocking her view of what would have
been the pedestrian crossing on South side ·of Princeton Avenue (Exh. 3 and Hodges, R., p. 51., L. 22), did not slacken her
speed at all (Hodges, R., p. 55, L. 11) (there is no evidence
she blew her horn), pulled further to the left to pass the
Moore car (Hodg·es, R., p. 49, L. 11; R., p. 50, L. 4), did not
see M~ Moore standing on the East side (outside) of that car
with t e door open (Moore, R... p. 82, L. 21, and Hodges, R.,
p. 49, L. 20) did not Ree (Hodges, R., p. 46, L. 5) a child's
velocipede on~the Southeas.t..cm•rn.}r n_ear the curb line (Russ,
R., p. 41, L. 8), did see a young man in the street North of or
behind the Moore car (Hodges, R., p. 47, L. 7), did not see Carl
until he was 6 feet or more from the curb out into the
4• street (Hodges, R., p. 51,, L. 5, *L. 22; R., p. 52, L. 2),
at that time was still going 15 to 20 miles an hour
(Hodges, R., p. 55, L. 11) and Carl was at that time 10
(Moore, R., p. 86, L. 15). to 20 feet (Mrs. Moore, R., p. 98, L.
16) South of the Moore ear and she was parallel with the
Moore car in the intersection (Moore: !?,., p. 91: Ls. 18, 19).
Her right front bumper (Mrs. Moore, R., p. 97, L. 25) or
fender (Hodges, R., p. 52, L. 13) struck Carl and then her
right rear wheel ran over him (Russ, R., p. 30, L. 4) leaving
him in the street, at a point to the left of her center of the
street (Russ, R .., p. 31, Ls. 4-10) and either opposite the
Southern sidewalk extended (Moore, R., p. 91, L. 23) or 12
to 15 feet South of it (Russ, R., p. HO, L. 23; R., p. 31. L. 1).
The front of her car, when it stopped, was 31 feet beyond the
child's body (R.ear of car was 15 feet beyond body, Moore,
R..,, p. 92, L. 4), with the rear wheels on the left side of the
· street (Russ, R., p. 31, Ls. 2B, 25) and front wheels on the
"'\Vest side, headed Southwest. (Russ. R., p. 32, L. 2).
Carl Lee Crawford was white, male~ar§ and 2 months
old, and 4 feet, 2 inches in height (MacDona'I'a, R .., p. 21, Ls.
7-8). His mother tlJat afternoon was engaged in a family
chore (Clark, R., p. 72, L. 7) (laundry), gave him permission
to ride his velopcipede in the driveway of the family i·esidence
(Clark, R., p. 74, L. 2) which was one city block South of
Princeton ( Clark, R., p. 70, L. 7) and about 400 feet East of
Campostella Road (Clark R., p. 69, Ls. 7-10). After several
reg·ular checks. on l1im ( Clark, R., p. 74, L. 25; R., p. 75, Ls.
1-3), he was missed, and the accident orcurred while she was
hunting for Mm ( Clark, R., p. 76, L. 9); there was no evidence
that he bad ever strayed off befgre or that he hacLev~r gone
to Campostella Road, so she looked for him in the other direction. He apparently rode his velocipede to the South5• east *corner of Princeton Avenue and Campostella Road,
left it on the sidewalk near the curb line (Russ, R.., p.

t
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41, L. 8) (the adjacent property is an open field with no
houses on it, Exh. 3) crossed East to ·west on foot and was
returning rapidly on foot when he was struck and fatally injured. Mrs. Clark qualified as Administratrix of Carl's Estate ( Olark, H., p. 30, L. 10, Exh. . .. ) .
DISPUTED FACTS.
The accident happened while Carl was crossing at the regu. lar pedestrian crossing· or so close thereto that any slight
divergence therefrom was immaterial.
PLEA.DINGS.
The Plaintiff filed her Notice of Motion (R., p. l), the Defendant plead the General Issue (R., p. 6), the Plaintiff filed
14 interrogatories under Section 6236, .Code of Virginia (R.,
p. 6)., the Defendant objected to answering them (R., p. 8),
the Court ordered Defendant to answer three of them and
refused to compel Defendant to answer the other eleven· (R.,
p. 12). Defendant notified Plaintiff she intendeel to rely on
contributory negligence as a defense.
ASSIGNMENTS OF ERROR.
The following are the Errors assig·ned, eaeh of which was
protested and preserved by timely objections and exceptions:
1. The Court erred in granting Defendant's Insfruc6* tion No. 3 *(R., p. 110) in that it is not a correct state-·
ment of the law applicable because the use therein of the
phrase '' if after Maring all the testimony, they enterta~
...dwib..t as to whether the Defendant was guilty * * * '' in a civil
case placed upon the Plaintiff a bigher burden of proof than
was imposed upon her by law, and was misleading and confusing·. ·
·
2. The Court erred in granting Defendant's Instruction
No. 2 (R., p. 109) in that the inclusion of the phrase "to the
satisfaction of the Jury" as well as the phrase ''by a preponderance of the evidence'' was misleading-. and confusing
and tended to imply that there was a duty upon the Plaintiff
to prove her case by more than a preponderance of the evidence.
3. The Court erred in granting- Defendant's Instruction
No. 4 (R., p. 111), in that it.coustitnt~s an invasion of the
prerogatives of the Jury by containing statements of the
Court's conclusions concerning the determinations of facts
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which should have been left to the Jury, in that it is in direct
conflict with Plaintiff's Instruction No. 4, which the Court had
previously granted, and because it is a "finding" instruction
.and it ignores the Plaintiff's theory and the law applicable
where there is an obstruction to the driver's view, ignores the
question of prior negligence of the Defendant and is contradicto1·y~ misleading .and confusing.
4. The Court erred in gr.anting Delendant 's Instruction
No. 6 (R.., p. 114) ·Oll the ground that it w.as contradictory of
Plaintiff's Instruction No.. 4: previously·gTanted, was confusing, and misleading, and not .a proper statement of the law applicable to the facts in this case.
5. The Court erred in refusing Plaintiff's Instruction No.
5 (R., p. 112) in that it was a correct statement of the
7• law applicable to the *evidence in the case necessary for
the instruction of the ,T urv in consideration of all the
issues in the case.
..
6. The Court erred in refusing Plaintiff's Instruction No.
9 (R., p. 123) in that it was a correct statement of the law
applicable to the evidence in the case and necessary for the
instruction of the J urv in consideration of all the issues in
the case.
"'
7. The Court erred in refusing to grant Plaintiff's Instruction No. 3 (R., p. 117) in that it was a correct statement of
the law applicable to the evidence in the case and necessary
for the instruction of the Jury in considering the entire case..
8. The Court erred in admitting the testimony of Mrs.
,.Hodges, a housewife, to the effect that the brakes on the borrowed automobile she-was driving were in ·good condition as
she was incompetent to so testify (R., p. 58).
9. The Court erred in refusing Plaintiff's Instruction No. 2
(R., p. 116) in that it was a correct statement of the law applicable to the evidence in the case and necessary to be given
for the instruction of the .Jury in connection with Plaintiff's
theories of neglig·ence and was not covered by any other instruction.
·
10. The Court erred in refusing Plaintiff's· Instruction No.
11 (R., p. 125) in that it was a correct statement of the law
applicable to the evidence in the case and necessary for the
instruction of .the Jury in considering all of the issues in the
case.
11. The Court erred in refusing Plaintiff's Instruction No.
1 (R., p. 115) in that it was a correct statement of the law
s• applicable to the •issues in the case and set forth one of
the Plaintiff's theories of negligence on which she was
entitled to an instruction and which was uo.t covered by any
other instruction.
J
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12. The Court erred in granting Defendant's Instruction
No. 5 (R.., p. 112) in that it- was misleading, a.ncl eonfusing
under the facts in thjs case as it ignored the question of the
obstruction of the driver's view and ignored the question
of its limited applicability where a pedestrian was crossing
in the exercise of a dght of way, and also ignored the particular facts and circumstances involving the location of a
child's toy in plain view close to the point of the accident.
13. The Court. erred in refusing Plaintiff's Instruction No ..
7 (R .., p. 121}. in that it was a-correct statement of the law
applical>le to the evidence in the case and should l1ave· been
granted in lieu of Defendant's Instruction No. 5 or in connection the1'ewith in orde1' to properly submit the correct law on
all of the issues to the .Jury.
14 through 24. The Court erred in refusing to compel Defendant to answer Plaintiff's Interrogatories No. 1 through 8
and 12 througl1 14, inclusive, in that each was a proper inter:..
Togatory and an answer should have been required of the
Defendant, and the action as to each interrogatory is assigned
ns a separate error.
25. The Court erred in overruling Plaintiff's motion to set
aside the verdict of the Jury .and to grant a new trial (R., p.
15 ), and in entering· its order of July 5t 1945, granting final
judgment for the Defendant.

ISStJES.
The Assignments of Error have been grouped and will
9• be treated *together under the following general issues:

1- Is it reversible error to instruct a Jury in a civil action
for wrongful death that if they entertain ~ b t as to
whether the Defend ant is guilty of negligence, th~all give
the Defendant the benefit of .that doubt, and to include the
phrase " t ~ satisfaction of the Jury'' in a companion instruction,
rrors .1 cllid 2.)
-2. Is it error to grant contradictory instructions ·on tl1e
facts, peremptory instructions on the existence of alleged
facts, the existence of which are disputed by the nncontradicted physical facts., and to refuse to grant instructions defining technical terms used in the instructions? (Errors 3
through 11.)
· 3. Where the undisputed facts prove the existence of a
child's bicycle within the Defendant's vision, and the Defendant's vision was obstructed so that she <1.onld not see the
child, is it err?r ror tl~e Court to 1'~fuse to submit to the Jury
under proper mstrucfaon the question of whether the location

\..
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of the child's velocipede under the facts was a matter from
which the Defendant should have anticipated the presence of
the child before seeing him? (Errors 12 and 13.)
4. Does Section 6236, Code of Virginia, authorize a Plaintiff Administratrix, "'ho did not witness an accident, to address inter.rogatories to and require answers from the Defe~ant, who was present at the accident, to elicit information as to details of the accident, in a suit for wrongful death
of Plaintiff's decedent, and is it error fQr the Court to refuse
to compel the Defendant to answer where Defendant does not
claim that the answers are privileged or would incriminate
or degrade her, and Plaintiff's suit is based in part at least
upon the facts sought to _be elicited and the *informa10* tion cannot be obtained elsewhere by due diligence?
(Errors 14 through 24.)
5. Is it error for the Court, in a ease in which it has answered each of the foregoing issues in the negative, to refuse
to set aside the verdict of the Jury for the Defenda_nt and
grant a new trial? (Erro1· No. 25.)

It is submitted that each of the above issues should be answered in the affirmative.
ASSIGNMENTS OF ERROR NUMBER 1 AND 2.
(First Issue)
I~ it reversible error to instruct a Jury in a civil action for
wrongful death that if they entert~in any clo--ubt as to whether
the Defendant is guilty of neglig·ence., they shall give the
Defendant the benefit of that doubt, and to include the phrase
''to the satisfaction of the Jury'' in a companion instruction?
The Trial Judge, at the request of the Defendant, over the
objections of the Plaintiff, granted the following instruction,
to which the Plaintiff duly excepted, namely:

"lnstritct-ion No. 3.
"The Court instructs the Jury that if: after bearing all the
testimony, they entr.rtnin anv do1,1.bt as to whether the Defendant was inilty of negligence which proximately caused
the collision, then it is their d11,ty to .Qive the Defendant the
benefit of that doubt, for the Plaintiff is not entitled to recover merely because the tTury believed that the Defendant
may have been g·uilty of negligence which caused the collision
or even if they believed that it is just ~s probable that she

Supreme Court. of Appeals of Virginia

8

was negligent as that s~e 'Yas not, then the law required the
Jury to find their verdict for the Defen~ant unless they are
convinced by a preponderance of the ev1denc~ that the Defendant was guilty of negligence which proximately ca~1sed
the accident, and on this question the Defendant is entitled
to the independent judgment of ea~h member of the Jury."
(Italics added.) (R., p. 110.)
The objection to the above instruction as granted is P:imarily to the following phraseology used at t~e begm11 * ning of the instruction., •namely, '' The Court mstructs
the Jurv that if after hearing all the testimony, they entertain any doubt as to whethor the Def~ndant was guilty of
negligence which proximately caus,~d the collision, then it is
their duty to give the Defend(l!Jit the be·nefit of that doubt,

* • *"

In Civil cases founded on pure negligence, the Plaintiff
is required to prove his case only by a PREPONDERANCE
of the evidence.

'' * * * the preponderance of the evidence is all that is
usually required in Ci vii cases * i» *" (136 Va. 84).
Shifletts Admx. v. Va. R. & P. Co., 136 Va. 72.
Such a Plaintiff is not required to prove his case beyond
a reasonable doubt or beyond a doubt.
"While the use of the phrase 'beyond a reasonable doubt'
in the instruction complained of was evidentlv an inadvertence on the part of the l udge, it was none the lest:1 prejudicial to the Plaintiff, and necessitates a new trial. True, in
the pr·eceding portion of the charge, the correct rule as to the
quantum of proof required of the Plaintiff on the first issue
was given to the Jury, but the latter expression carried the
implication that with respect to the circumstantial evidence
relied on by the Plaintiff, a higher <legree of proof was necessary to establish his case. This was at least conflictino- and
confusing." Askew v. Carolina Coach Co., et al., 221 N. C.
468., 20 S. E. (2) 286 (1942), citing Youn.rJ v. Board of Commissioners, 190 N. C. 845, 130 S. E. 833.
No case has been found in Virginia in which the Trial Court
in a negligence action has instructed the Jury that proof ''heyond a doubt" was required of the Plaintiff, but t11ere ares~ veral cases in which ~ Trial Judge, after instructing the Jury
that proof was required by a preponderance of the evidence,
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has permitted the insertion of the phrase '' to the satisfaction
of the Jury" or the phrase "and to the satisfaction of the
Jury''.. This Court has universallv condemned the addition
of such or a:ny other phraseology to an instr1wtion on the
12* burden of proof which ,night be *m.isleadiaig or inter. preted as irnposing upon a party a bu,rden of proof or a
higher burden of proof Uum that which is imposed by law..
"The use of the language 'and to the satisfaction of the
Jury' in such an instruction is not to be commended." Ashby
v. Va. Ry. & P. Co., 138 Va. 310; at p. 329. Shifletts Admx.,
sitpra.

The instructions of the Court, on the burden of proof are
C?nsidered of. prime impor~~nce, and where they ar~ so
worded as to impose on a litigant a bu,rden of proof not iniposed by law, such action will constitute reversible error.
.

.

'' The subject of burden of proof was one of great importance in the case and one upon which the Jury would
naturally attach great weight to the opinion of the Court. It
was essential, therefore.~ that the instructions of the Qourt
should not· have left the ,Jury in any doubt or uncertainty on
the subject. The addenda, made by the Court, however, to
instructions (a) and ·(b) did not merely leave the .Jury in
doubt and uncertainty on the subject, but placed upon the
Defendant a burden not imposed by law.'' Tidewater Stevedore Co., Inc., et als., v. Lindsay, 136 Va. 88 (1923).

It is submitted that a correct statement of the law intended
to. be covered by these instructions was vital to the Plaintiff's
case, that the error of the Trial Judge in this particular is
clear, positive, and prejudicial, constitutes reversible error
in itself, and that the Plaintiff is thereby entitled to a new
trial.
ASSIGNMENTS OF ERROR NUMBER 3 THROUGH 11.
( Serond Issue)
Is it error to grant co~tory instructions on the facts~
peremptory instructions onl:he existence of alleged facts, the
existence of which are disputed by the uncontradicted physical facts, and to refuse to grant instructions defining technical
terms used in the instructions?
Only one instruction was p;ranted at Plaintiff's request involving a theory on which Plaintiff could win a verdict.
13* That instruction read as *follows:
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Supreme Court of Appeals of Virginia

"Instruction No. 4.
"The Court instructs the .Jury that it is the duty of the
driver of an automobile approaching· and about to enter an
intersection where pedestrians are entitled to the right of
way to maintain a reasonable lookout for the purpose of discovering.if there are pedestrians at the intersection entitled
to and using their right of way, and if upon approaching such
an intersection the driver of an automobile can in the exercise of ordinary care see that her view is obstructed in such
manner that she cannot tell whether or not there is a pedestian entitled to and using or about to use his right of way
until after she has entered the intersection, then it becomes
her duty to have or put her car under such control that, after
she has reached a point where the obstruction no longer prevents her seeing the pedestrian, she will, in the exercise of
ordinary care, still have time and space withi~ which to
change her course, slow down, or come to a complete stop, if
necessary, to permit the pedestrian to safely and expeditiously cross the intersection.
''The Court further instructs the Jury that if you believe
from the evidence in this case that as the Defendant approached or was about to enter the intersection of Princeton
A venue and Campostella Road, there was no traffic officer
on duty and no traffic signa~ ope.rating., and she observed, or
in the exercise of ordinary care, could have observed, that
her view of pedestrians entering or ahout to enter the entersection was obstructed so that she probably could not see a
pedestrian entitled to and using or about to make use of his
right of way, and if you believe from the evidence in this
case and under the appropriate instructions herein that at
that time Carl Lee Crawford was . a pedestrian entitled to
and using or about to use his right of way, then it was and
became the duty of the Defendant to have or put her car
under such control that she could, after discovering the peril
of Carl Lee Crawford, in the exercise of ordinary '"care, have
chang·ed her course, slowed down, or if necessary, come to a
complete stop in order to permit him to safely cross that
intersection, and if you believe from the evidence in this case
that the Defendant failed to observe that her view was obstructed in the manner set forth above, or if you believe that
she observed that her view was so obstructed. but failed to
have or put her automobile under the control above indicated,
then her failure to observe the obstruction or her failure to
have or put J1er car nnder the indicated control after observing the o_bstruction would in either instance constitute negligence, and if you believe that such negligence existed and that
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it was a proximate cause of the accident, then your v.erdict
should be for the Plaintiff even thong]i ~you may believe from
the evidence that after observing the deceased, the Defendant did not have sufficient time and ,space in which to avoid
the accident.''
14*
*This instruction correctly propounded the law ap.
plicable to· this case and is amply supported.by .the evi.dence and .by the decisions of this Court in the case of Ducas
v ..J(raft, 161 Va. 228 (1933), and Sawyer v. Blanloenship, 160
.Va. 651 (1933) ..
'' This instruction does not assume that the truck driver saw
·the Plaintiff before or at the time she was leaving the side.walk. It does say she had the right of way. There. was no
traffic officer on. duty and. she did have the right of way and
it was the truck driver's duty to change his course,.. slow
down, or come to a complete stop, if necessary, to permit her
passage in safety. The truck driver knew that the bus had
stopped at a station stop and he should have known that it
.probably stopped to let .off passengers who might intend to
cross one. of. these intersecting streets. He als.o knew that
if she intended to· cross the street, she could not be seen until
she had clea.red the· bu-s. .And so, it beca1ne hiB duty when he
turned out to pa.ss the stationary buses ahead to remember
.this possibility.'' (Italics added.) Lucas v. I( raft, s1tpra, 161
Va. at 234.

~' * * * in this case there was an additional reason for the
.driver to exercise caution, i. e., the car standing in the inter.section not only blocked his course, but obstructed his view
.of persons who 1night have beeni as Plaintiff was, between the
.ci1,r.bs or just stepping from, the c1t-rb. These facts increased
.the danger and hence required Defendant's driver to exercise
care commensurate tl~erewith.''. (Italics added.) Sawyer v.
.Blankenship, supra, 160 Va. at 658.
' In the instant ca::;e a driver approached an intersect~on,
with a car parked at or.__w.ithi.n...th.e...intexsec:tia:u, blocking her
view of a pedestrian crossing wlrnre people, as was Plaintiff's decedent, might be between the curbs or just stepping
from the curb and the quoted instruction told the jury that
under those circumstances the driver should have anticipated
the likelihood of a pedestrian being· in the act of crossing
that street and, therefore, was wniler a ditty to have her car
under such control that she coitld have avoided the accident
after she was able to see such a pedestrian.
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· In spite of the fact that the instruction referred to and depended upon th~ law of "right of way" and what con15* stituted a ''pedestrian", ~}and "intersection" and a "pedestrian crossing'', the Trial Judge refused to grant
instructions offered by the Plaintiff which would have explained when a pedestrian had the '' right of way'', who was
a "pedestrian", what was an "intersedion" (Inst. :tf:5 and
11) and what was a "pedestrian crossing". (Inst. #9.) Consequently, the one instruction given for the Plaintiff on the
merits, was nullified hy the Coutt 's refusal to grant the instructions upon which its application depended. This. left
the issue confused and uncertain-not by gTanting Instruction #4 above quoted-but by refusing to instruct on the esseh~ial u11:derlying· matters of htw.
The Defendant offered, the Court giahted, and the Plaintiff noted exceptions to the following instruction. also numbered 4, namely:
(Defendant's) "Instruction No. 4.

"Tbe Court instructs the Jury that there is no evidence
that the Defendant was operating her automobile at an ex.cessive rate of speed or in an improper manner, or without
adequate brakes,. or on an improper portion of the street, and
unless the Plaintiff bas established by a. preponderance of
the evidence that the Defendant saw or by the exercise of· reasonable care should have seen Carl Lee Crawford run out in
the street in sufficient time to have avoided him by the use of
reasonable care, then the Jury should find for the Defendant.''

•

For a moment, passing ov~r the opening dog·matic statements of facts, which were, of course, objected to, attention
is directed to the conclusio]l of this instruction .

•

'' • * * unless the Plaintiff has established ~ h e Defendant saw. or by the exercise of reasonable care~ ha.ve seen
Carl Lee Crawford run out into ~he street in sufficient time
to have avoided him * * • , then the Jury should find for the
Defendant."

Plaintiff's Instruction No. 4, above quoted, concluded:
'' ~ * * then. your verdict should be for the Plaintiff even
though * :11: * after observin.<7 the deceased, the Defendant did
not have sufficient time and space i1'1, which to a.1noid the accident.''
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16*

*How could any Jury reconcile these two instructions.!
This Court has repeatedly said that where a Trial Court
grants inconsistent and partly erroneous instructions, it will
not ''guess'' as to which instructions were followed, but will
set aside the verdict and grant a new. trial. Va., e_tc., Wheel
Co. v. Chalkley, 98 Va. 62, 66; N. <t W. Rwy~ Co. v.. Man,n,, 99
Va. 180, 187; Richmond Pass. wPower Co. v. Steger, 101 Va.
319; Va. Ry. & P. Co. v. 811iith db Hicks, 129 Va. 269, 277;
lVindsor v. Carlton, 136 Va. 652; and Va.-Tenn. lJ!l-T Corp.
v. Wilson, 140 Va. 260.
Now, considering the first part of that instruction. The
law is well settled in Virginia that the determination of facts
is within the province of the Jury, and that the Trial Court
should not invade that province by withdrawing from the
Jury the determinati9n of the facts, or by indicating in any
way the Trial Judg·e's conclusion as to facts. It is also not
disputed by the Plaintiff that under the law in Virginia a
Trial Judge does have the right in certain specific cases to
instruct the Jury as to the existence of a certain fact proved
by undisputed evidence, or as to the absence of an alleged fact
as to which there is no evidence whatsoever. How ever, when
there is evidence from which the existence of a fact could be
reasonably inferred, it is error for the Trial C'oiirt to peremptorily instrwct the Jury that there is no evidence of the
existence of that fact.
"It is well settled, and thi.s Cou:rt has said so time and
again, that the question of negligence, indeed
kinds of negligence-primary, contributory, continuous, and concutringis one for the.Jury to ·determine. They are questions of fact,
and the Jury is the trier of such questions. It is onJ,y when
the issue is one about which reasonable persMz.s cannot differ
-the question so plain in the meaning and interpretation that
should be give~ to it-that no doubt is admitted .of its legal
significance and effect, that it becomes a qu,estion of la;u; for
the Coitrts to determine.'' (Italics added.) V. E . .& P. Co. v.
Steimnan, 177 Va. 468.

an

*The foregoing being the law in Virginia, it remains
only to see whether the evidence in this case justified
the dogmatic action of the Trial Judge in telling the Jury in
this case as a matter of law that "there was no evidence",
or if the evidence was such that reasonable men might differ
in its interpretation.
On the question of speed, the Trial Judge had ruled, that
notwithstanding the fact that it was undisputed that the propery on both sides of the street for 300 feet. North of :tfe in17*

..

-_

~.

14

Supreme· Cour~ of AP]~ea~s of yirginia .

tersection where the -accident occurred was· more than threefourths built up and in use for business purposes (Russ, R.,.
pp. 32-36.), and thereby was a. business zone in which th~
speed limit .was 15 miles per hour, that the 15 miles speed
limit did not apply -at the. point of impact because the point
of impact was approximately at the Southern end of the busi.,.
ness zone, and from that point .South, the- speed limit would
have been 25 miles per hour. For that reason the Trial Judge
refused Plaintiff's Instruction #3 (R., p. 101), which is the
6th Assignment of Error.
. .
: . The. undisputed testimony of. the Defendant and her -witnesses was that her speed as she entered the intersection was
l5 to 20 -miles per hour (Hodges, R.., p. 61, L. 15), and, therefore, the Defendant's speed was in excess of the 1naximuni
allowable. speed up_.to about .a second before. the accident. In
add~tion, Section 2154 (108) of the Code of Virginia provides
that
"Irrespective of the maximum speeds herein -provided, any.
person who drives a vehicle upon a highway recklessly, or a.t
a speed, or in a manner so as to endanger life, limb, or prop,,rty of any person, shall be guilty of reckless driving.,,. ·
.Consequently, under the facts in this case, the question ·of
whether a person entering that intersection at a speed of -15
to 20 miles per hour was driving at a speed so as to en.18'' danger life, .limb, and property ..,.of any person, and
· hence, at an ea>cessive speed, was a question for the Jury
and not one upon which the Court could tell the Jury that there
was no evidence of excessive speed. . ·
.
· ·. ·
Was .the Court j1;1stified in telling the Jury that -there was
no .evidence that the Defendant ·was d:riving in. an improper
manner or on an improper portion of the :street.? , The undisputed evidence .was that the Defendant .immediately ·p.rior to
the accident had been passing a car parked on her·right; with
a clearance of 3 to 5 feet, while that parked car had its left
door open and with a man standing in the .-roadway ..between
the parked car and the Defendant's car, on a street only 34
feet wide from curb to curb, so that, without contradiction, it
was established that the left side of the Defendant's car was
in at least close proximity to the center line of the street.
The undisputed evidence was that the child's body was left,
after it had been run over by the right rear wheel (Russ, R.,
p. 30, L. 4) of the Defendant's car, on the left side of that
street, thus establishing without dispute that the Defendant's
car was wholly and completely to the left of the center of the
highway at the time when its right rear wheel ran over the

Pencie C. Clark, Adm 'x., etc., v. Lela Old Hodges

15

child. The evidence was uncontradicted and without dispute
that when the Defendant's car came to a stop, its rear wheels
were still on the left side of the highway, and it was pointed
on an angle, showing the driver had been endeavoring to steer
it back to its proper right-hand side of the street at the moment when it came to a standstill.
Can it be said that a reasonable man might not conclude
from the foregoing undisputed physical evidence that the Defendant, as she entered the intersection, and even before
19* she saw the child, was already on her *left-hand side of
the highway? This was the contention of the Plaintiff.
The only evidence to the contrary was the statement of the
Def end ant herself that she was on the right-hand side, and
this was greatly weakened when she was questioned about
the clearance she left when passing the parked automobile, and
in estimating it at a clearance that still left her enough room
to keep her on the right-hand side of the street, she added the
pertinent information that she was not a good judge of distances. (Hodges, R., p. 48, L. 17.)
It is submitted that on the foregoing evidence, there is a
direct conflict between the reasonable inference to be drawn
from the undisputed position of the Defendant's car during
and after the accident, and the unsupported, self-serving,
statement of the Defendant as to the position it was in prior
to the accident, and that this evidence should have been submitted to the Jury under proper instructions for them to draw
such reasonable inference as they might deem proper, rather
than for the Court to dogmatically remove that portion of the
evidence from their consideration.
Was the Court justified in instructing the Jury that there
was no evidence that the Defendant was driving-Jrithout adequate brakes? The undisputed evidence placed tlie Defe'ndant 's speed immediately prior to the accident as 15 to 20
miles per hour, the undisputed evidence indicated the Defendant applied her brakes after perceiving the danger. This
was while her car was still in the intersection. ·The undisputed evidence was that the child's body lay O to 15 feet
South of the intersection after the accident, that Defendant's
car was a car leng·th beyond the body, and hence, the front
of it was two car leng·ths beyond the body, that a car length
is 16 feet, and hence, the front of the car was 32 feet beyond
the body, and therefore, from 32 to 46 feet beyond the
20° Southern curb line of the *intersection. The car had,
therefore, traveled at least from 32 to 46 feet after the
application of the brakes. The law in this State requires that
such an automobile be equipped with brakes capable of
stopping it on a dry, hard, approximately level stretch of

16

Supreme Court of Appeals of Virginia

highway, free from loose material, at 20 miles per hour within
a distance of 25 feet. The Plaintiff offered its· Instruction
No. 2, sitting forth this law, and the Cou,rt refused to grant
it, which action is here included as Assignment of Error
#12. There was no evidence that it was raining, there was
no evidence that the highway was not approximately level.
There was no evidence that there was loose material on the
hig·hway. There was undisputed evidence that the highway
was paved, and hence "hard". The evidence, therefore, was
' that this Defendant applied her brakes when her speed was
not greater than 20 miles per hour, and that it took those
brakes 32 to 46 feet within which to stop that car.. This, it is
submitted, was evidence from which the Jury might reasonably have inferred that the brakes were not adequate. The
only contradiction of that inference would be the testimony
of the Defendant herself, a housewife, and admittedly not
an automobile mechanic, admitted over the objection and exception of the Plaintiff (R., p. 58, L. 17), that she thought her
brakes on the borrowed car she was then driving were adequate. The admission of this testimony is the foundation of
Assignment of Error Number 8.
It is submitted that the Court erred, therefore, in instru(;..,ing· the Jury that there was no evidence that the Defendant
was driving without adequate brakes.

21* *ASSIGNMENTS OF ERROR NUMBER 12 AND 13.
( Third Issue.)
Where the undisputed facts prove the existence of a child's
bicycle within the Defendant's vision, ·and the Defendant's
vision was obstructed so that she could not see the child, is it
error for the Court to refuse to submit to the J urv under
proper instruction the question of whether the location of
the child's velocipede under the facts was a matter from which
the Defendant should have anticipated the presence of the
child before seeing him f
The Court granted Defendant's Instruction No. 5 reading
as follows:

"Instruction No.

5.

"The Court instructs the Jury that when the driver of an
automobile on a public street does not see children in or
near the traveled portion of the street in such a position that
their impulses may reasonably be expected to place them in
danger from passing automobiles, and there are no special
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facts or circumstances known to the driver, or which oug·ht
io be known to her in the exercise of a reasonable lookout,
which would put an ordinarily prudent person on notice that
children are, or are reasonably to be expected to be in or
near the traveled portion of the roadway at a particular place,
the driver is not chargeable with negligence merely because
she does not anticipate· that a child will or may step or run
out into the traveled portion of the street at that place in
front of her automobile, and does not decrease her speed or
increase her vigilance and care according·ly. In such a situation, until she sees or ought to have seen the child, her permissible speed is no less, and the degree of care and vigilance
used by her is no greater in a case in which a cl1ild is involved than in a case in which an adult is involved."
The Court refused to grant Plaintiff's Instruction No. 7,
reading as follows:

"'Instruction No. 7.
<'The Court instructs the Jury that the care owed by the
driver of an automobile toward a child of tender years is
that degree of care which an -01:diazary_prudent adult would
exercise toward a child of tender years and involves g•reatel'
vigilance for the protection of the child than it would require for the protection of an adult; that the driver of an
automobile is not required to exercise this greater vigilance
until he knows or in the exercise of ordinary care, should
know that there is a child is tender years in a position
22* necessitating the use *of greater vigilance on his part.
However, in order to place the driver under duty to
exercise this greater vigilance, it is not necessary that the
driver should first actually see the child in a position of dan~er
or prospective danger, but it is sufficient to call for tnis
greater vigilance if the driver sees or could in the exercise
of ordinary care have seen conditions or circumstances which
an ordinary prudent individual would interpret as indicating
that a child o'f tender years was probably close enough at
hand to be endangered by the continued operation of the au·
tomobile;
"The Court further instructs the Jury that if you believe
from the evidence in this case that at the time the Defendant
approached and entered the intersection of Campostella Road
and Princeton Avenue there was a small velocipede such as
would have been used by a child of tender years standing unattended at or reasonably near the curb at the usual pedestrian crossing from the East side of Campostella Road to
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the West side on the South side of Princeton Avenue, and if
you believe f.rom the evidence in this case tha:t the Defend-ant, as she approached and entered that inteniection did see
or in the exercise of ordinary care should have seen that
velocipede, _and if you further believe from 'the evidence in
this case that a person of ordinary prudence would have interp1·eted the presence of that velocipede, unattended at that
point, as probably indicating that there was a child of tender
years in the immediate vicinity of the intersection, then that
would have been sufficient to impose upon the Defendant the
duty of using greater vigilance even before she actually saw
the Deceased, and if you further believe from the evidence in
this case that the tricycle was in the position stated a:nd tllat
the Defendant in the exercise of reasonable care could have
seen it and that she either did not see it or saw it, but failed
thereafter to use that greater vigilance called for, then her
failure to do so would constitute negligence, and if you further
believe from the evidence in this case that such negligence
existed and was a proximate cause of the accident, your verdict should be for the Plaintiff.''
It is submitted that both instructions s·et forth the law concerning a driver's duty to children, but that the undisputed
fact in this case that a child ,.s velocipede was in a position
where ft could be easily seen, at the corner, away from houses,
with no child in sight, was a "special fact or circumstance"
such as is referred to in Defendant's Instruction No. 4, which
was not covered th~rein and was covered in Plaintiff's Instruction No. 7, and that whether or not that ''special fact or
circumstance'' was sufficient to put a reasonable person
23,ii on notice of the proximity of children, •should have been
,submitted to the Jury. The Plaintiff, therefore, objected, excepted and assigns error for both actions of the
Trial Court, Assignment Number 12 for Error in granting
Defendant's Instruction No. 5, and Assignment Number 13
for refusing to grant Plaintiff's Instruction No. 7.

ASSIGNMENTS OF ERROR NUMBER 14 THROUGH 24.
(Fourth Issue.)
Does Section 6236, Code of Virginia, authorize a Plaintiff
Administratrix, who did not witness an accident, to address
interrogatories to and require answers from the Defendant
who was present at the accident, to elicit information as
details of the accident, in a suit for wrongful death of Plaintiff's decedent, and is it error for the Court to refuse to
compel the Defendant to answer where Defendant does not

t;
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claim that the answers are privileged or would incriminate
or degrade her, and Plaintiff's suit is based in part at least
upon the facts sought to be elicited and the information cannot be obtained elsewhere by due diligence?
Section 6236, Code of Virginia, provides that a party to a
suit at law may address interrogatories to the adverse party,
that the adverse party shall answer them if they are such as
the person to whom they are propounded would be bound to
answer on a Bill for :Discovery, and sets forth the procedure
to be followed. In reliance on this statute, the Plaintiff interrogated Defendant on several matters, primarily concerning _her speed, and distances related to the accident. The
Defendant objected to answering these interrogatories, primarily on the ground that they were asked for the purpose
of discrediting her before the Jury. The Trial Judge refused
to compel her to answer them primarily because no Virg·inia
case could be exhibited showing such use being· made of Interrogatories. The Plaintiff excepted ·to the Court's ruling
as to each interrogatory and has assigned each as a separate
error.
24*
"There are several objections that could have been
asserted in equity by demurrer or special plea and, therefore, may be shown as objections to answering interroga. tories under the Statute. The most important ones are as
follows:
(a) The answers are already known to the interrogator.
(b) The answers can be discovered by due diligence.
(c) The answers require disclosure of confidential information, or
(d) The answers, if given, would subject the answerer to a
criminal penalty, criminate her or damage her reputation.

Not or1re of the first three could be asserted in this case as
they are not applicable. The fourth, subjection to a criminal
penalty, mig·ht have been claimed by the Defendant, but it
was not ·claimed by her. Instead, her objections were trivial,
childish, illogical, and not well founded in law. Also, on the
day of trial the Defendant, without claiming privilege freely
testified and g·ave as evidence the answers called for by the
interrogatories, thus proving that her frivolous objections
were advanced not through fear of her safety, but for tho
purpose of hindering the Plaintiff in the preparation of her
case.
·
·
Cases on this question are not numerous and none of them
are entirely satisfactory due to the differences between the
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background, meaning, intent and construction of the statutes of the various states. Therefore, our main authority in
· this State, where it is believed to be a matter of first impression, must be the textbooks.
Speaking of Bills for Discovery, Pomeroy says:
25*

*''As this auxiliary jurisdiction was contrived to supply a great defect in the ancient common law methods,
which was a constant source of wrong to suitors at law, and
HS it was intended to promote right and justice, discovery
was, from the outset, f avorecl by Courts of Equity * * * ''
I Pomeroy 's Equity Jurisprudence, Section 195, p. 290.
'

The same. authority also said:
'' And as a general doctrine, it will always be enforced, unless some recognized and well established objection exists in
the particular case to prevent or limit its operation." (Ibid'.)
'' This affirmative proposition is so generally true that the
discussion. of the subject mainly consists in stating and explaining the objections which have been established and which
alone can prevail to hinder the exercise of the jurisdiction.''
(Ibid-eiting Jeremy's Equity Jurisprudence, 257-269, and
'\Vigram on Discovery, 21, 22.)
The leading case in Virginia on Bills for Discovery involving answers which mig·ht criminate the answerer appears
to be Northwestern, Bank v. Davi.~, 1 Gratt. 108, 42 Va. 54,
decided in 1844. In that case discovery was sought as to details of money alleg·edly stolen from a bank possessed by the
defendant. This Court announced the privilege against selfincrimination, but in the decision clearly indicated that the
objection was a privilege, which if the incriminatory character of the answer was shown by the Bill could be reached
by demurrer and if not so shown, could be claimed by special
plea. Nowhere was it suggested in that case that a Trial
Judge should claim the privilege for a litigant when the litig·ant didn't claim it for herself and even in that case, the
Court decided that the answers would not criminate the Defendant and they should be answered.
Section 6236 is remedial legislation. Its purpose is to promote justice and right. In a case such as this, where the suit
involves an accident between and involving two and only two
people and results in the death of one of them-so that
26* the survivor is the only person a.live who *knows some
of the essential facts, the representative of the deceased
is under a decided handicap if· a Court is going to deny that
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representative the equitable relief of discovery originated in
antiquity and nurtured through the ag·es for the express purpose of promoting justice in such a situation and of preventing the wrong which sealed the lips of the decedent from being· its own bulwark against justice for the heirs of the slain
one.
It is submitted that the Trial Court committed prejudicial
.error in its ruling above referred to by which it deprived
Plaintiff of the benefit before trial of Defendant's exclusive
knowledge of the essential facts, and this error can be rectified only by granting a new trial at which time Plaintiff will
have the benefit through the testimony given by Defendant
at the trial

i

ASSIGNMENT OF ERROR NUMBER 25. _
(Fifth Issue.)
~/
A ...

Is it error for the Court, in a case· in which it has a ~ d
each of the foregoing issues in the negative, to refuse to set
aside the verdict of the J'ury for the Defendant and grant a
new trial!
This Assignment of Error is to the Court's action in 0'7'erruling the Plaintiff's motion to set aside verdict of the Jury
and grant a new trial and to its action in entering :final judgment on the Jury verdict for the Defendant.
This necessarily involves all matters heretofore covered in
this petition and that discussion and citation of authorities
is hereby included under this assignment by reference without repetition thereof.
The law in this State is replete with cases containing statements of the great weight to be given to a Jury's ver27* diet, especially in cases *where the Trial Court has entered judgment thereon. The Plaintiff has no dispute
with those sentiments. They are expositions of the well
founded principle that a litigant is entitled to only one fair
trial. However, the corrollary of that proposition is that the
litigant is entitled to one fair trial.
Without impugning the' motives of the Trial Court in any
way, it is seriously asserted that the rulings of the Trial
Judg·e on the g-ranting and refusal of instructions, admissibility of evidence, and preliminary motions was such as to
prevent the Plaintiff from obtaining a trial by a correctly
instructed Jury, and hence, to prevent her obtaining a fair
trial.
A Jury's verdict, rendered u.pon proper instructions and
approved by the Trial Court, is entitled to great weight.
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However, a.Jury's verdict based upon erroneous instructions,.
misconceptions of. the law., and unwarranted. assumptions of'
fact is on an entirely different footing. All of the reasons
that commend the first type verdict to the Court cry out iu
protest to the application of snch a rule to the second type
and this Court has repeatedly stated that the Court's duty to
set aside and disregard an improper verdict is just as imperative as its duty to uphold a valid verdict. Am'. Legion v..
Willia1n Byrd Press, 168 Va. 1,. 190 S. E. 140; Nicholso,i v..
Garland, 156 Va.· 745, 158- S .. E. 901; Bohlkin v. Portsmoi1,th,.
146 Va. 340, 131 S. E .. 790.
It is submitted that the Court erred in refusing Plaintiff's
motion to set aside the Jury verdict and to grant. a new trial.
CONCLUSION ..
Plaintiff prays that a awrit of error may be awarded
in this case, *the action of the Trial Court reviewed, the
judgment reversed and set aside, and a new trial g-ranted
unde:r proper instructions to the Trial Court on the errors
above referred to.
Petitioner's attorney desires an opportunity to present oraI
argument on this Petition.. This Petition is adopted as the
opening. brief..

28*

Respectfully submitted,
. Plp~CIE QRAWFORD CLARK,.
Admm1stratr1x of the Estate of Carl
Lee Crawford.
By LOUIS LEE GUY,
Her Attorney.
29it

*The undersigned, a:n Attorney qualified in the Supreme Court of Appeals of Virginia, certify that, in my
opinion, it is proper that the decision in the foregoing case
should be reviewed by the Supreme Court of Appeals of Virgi:t?ia.
LOUIS LEE GUY.

October 9, 1945.
Norfolk, Virginia ..

or

I certify that a copy
the foregoing Petition for a Writ
of Error was delivered to W. R. Ashburn, Attorney of record
in the Trial Court for the Defendant in Error on the 9th day
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of October, 1945, and that he was at that time notified that
this Petition would be filed with the Honorable J. vV. Eg·gleston, Justice of the Supreme Court of .Appeals of Virginia.
LOUIS LEE GUY.
October 9th, 1945.
Norfolk, Virginia.
Received October 10, 1945.
M.. B. WATTS, Clerk.

Writ of error granted.
JOHN W. EGGLESTON.
Nov. 2, 1945.
Received November 5, 1945.

•

M.B.W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk,
at the Courthouse thereof,, on the 5th day of July, in the
year, 1945.
Be It Remembered, That heretofore, to-wit: In the Circuit
Court aforesaid, on the 10th day of May, in the year, 1945,
came the plaintiff, Pencie Crawford Clark, Administratrix of
the Estate of Carl Lee Crawford, Deceased, and docketed her
N oitce of Motion for judgment against the defendant, Lela
Old Hodges, in the following words and figures,, to-wit:
Virginia.
In the Circuit Court of the City of Norfolk.
Pencie Crawford Clark, Administratrix of the Estate of Carl
Lee Crawford, Deceased, Plaintiff,

v.

Lela Old Hodges, Defendant.
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NOTICE OF lVIOITION FOR JUDGMENT.

To Lela Old Hodges
R. F. D. #1, Hickory
Norfolk County, Virginia
TAKE NOTICE, That on the 10th day of May, 1945, at
10 :00 o'.clock A. M. or as soon thereafter as the attention of
the Court may be secured, the undersigned will move the
Circuit Court of the City of Norfolk, Virginia., for
page 2 ~ a judgment and award of execution against you for
the sum of Fifteen Thousand ($15,000.00) Dollars,
as damages due from you to the undersigned for the wrongful death of Carl Lee Crawford, as shown as follows:

First: In that on or about the 28th day of March, 1945, at
or about 5 :30 o'clock P. M. at, in, or near the intersection of
Princeton A venue and Campostella Road in the City of Norfolk, Virginia, the Plaintiff's decedent, Carl Lee Crawford,
an infant of tender years, to-wit of the age of four ( 4) years.,
. was engaged in lawfully playing on the sidewalk and adjacent
ground with an infant Cijmpanion on the West side of said
Campostellla Road, both childre having left their toys, or
tricycles, at or near the curb line of Princeton Avenue and
Campostella Road on the East side of said Campostella R.oad,
and the said -Carl Lee Crawford attempted and started to go
from the West side of Campostella Road to the East side
thereof from a point on the West side opposite or almost opposite the extension of the street line and of the Southern
sidewalk line of Princeton A venue, on a course directlv or
approximately directly across C::tmpostella Road, which
course was within the intersection of Campostella Road and
Princeton Avenue as defined by tbe statutes applicable, or so
nearly within said intersection as to be equivalent thereto;
Second: In that at the time and place aforesaid the said
Lela Old Hodges was operating or commencing to drive and
operate a certain Ford automobile in a Southernly direction
along Campostella Road, and it then and there was and became· the duty of the said Lela Old Hodges to the
page 3 } said Decedent and others lawfully using said highways to operate and drive the said automobile in a
careful and lawful manner, and in su~h a way that she could
slow down, turn, or stop, if necessary,, to prevent causing
neg·ligent injury or death to the Decedent; and it then and
there was and became the duty of the said Lela Old Hodges
to maintain a proper lookout commensurate with the con-
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ditions and traffic situation then existing and from the evidences visible to her, or which in the exercise of the care required of her would have been visible, to know that there
were likely to be a child or children playing or present in
the vicinity, and it thereupon became and w.as her duty to
.anticipate that said child or children might, without prior
warning, move into the traffic portion of the highway, and it
thereupon became and was her duty to operate and drive
said automobile with that high degre.e of care required of .an
adult to an infant of tender years, and it thereupon became
and was her duty on approaching or entering said intersection and observing that her view of the Western side of said
intersection was partially blocked .by a parked automobile to
reduce the speed of the said automobile and otherwise control it in such a manner that she could slow down, turn, or
stop, if necessary., to prevent causing injury or death to any
pedestrian crossing the said road at, in, or close to the said
intersection;

Third: In that, notwithstanding the duties as aforesaid
and in other particulars to be shown at the trial, and in violation of said duties, the said Lela Old Hodges did at the time
and place aforesaid carelessly, recklessly, unlawfully, and
negligently drive and operate the said automobile,
page 4} without maintaining a proper lookout, at an excessive speed under the conditions and traffic situation then existing, without observing the evidences indicating
that children were playing near the travel portion of the
highway, or if she did so obstrve, without anticipating that
such child or children might without warning enter the travel
portion of the highway, and without using the high cleg·ree of
care required from an adult to an infant of tender years, by
entering the intersection at a time when her view was partially obstructed without slowing down and having the said
automobile under such control that she could slow down, turn,
or stop, if necessary, to prevent causing injury or death to
a pedestrian within said intersection, by failing to yield the
right of way to a pedestrian, the Decedent, lawfully crossing
Campostella Road at and within the intersection or so close
thereto as would be .the equivalent thereof~ and in other negligent particulars to be shown at the trial;
Fourth: · In that as a direct and proximate result of the
negligence aforesaid of the said L~la Old Hodges., she drove
and operated the said automobile into, against, over, and
upon the said Carl Lee Crawford, thereby inflicting upon him
. fatal injuries from which he lingered for a short while and
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died on or about the 29th day of :March, 1945, in the City of
Norfolk;
Fifth: In that the said Carl Lee Crawford is survived by
his Mother, Pencie Crawford Clark as the sole surviving:
beneficiary of this suit under the statutes made and provided
for such cases, and the said Pencie Crawford Clark did on
the 12th day of April, 1945, duly qualify before the
page 5 ~ Clerk of the Circuit Court of the City of Norfolk,.
Virginia, as Administratrix of the estate of Carl
Lee Crawford.
All to the damage of tbe Plaintiff in the sum of Fifteen
Thousand ($15,000.00) Dollars.

"\\THEREFORE" Judgment will be asked at the time and
place aforesaid in favor of the Plaintiff against the Defendant in the sum of Fifteen Thousand ($15,000.00) Dollars.
PENCIE ORAWFORD CLARK,
Administratrix. of the Estate. of CarJ
Lee Crawford, Deceased.
By: LOUIS LEE GUY
Her Attorney
LOUIS LEE GUY
921 Bank of Commerce Building
Norfolk, Virginia
p. q.
And on the same day, to-wit: In the Circuit Court aforesaid, on the 10th day of May., in the year, 1945 :

Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed. And thereupon came
as well the plaintiff as the defendant, by counsel, and said def end ant filed herein her Plea of the General Issue to which
said plaintiff replied generally ancl issue is joined; and the
further hearing is continued.
page 6 ~

The following is the Plea of the General Issue
filed by leave of the foregoing. order:

Now comes the defendant, Lela Old Hodges., and says she is
not guilty of the matters and things laid to her charge in the
notice of motion for judgment filed ag·ainst her in the above
styled cause. And of this she puts herself upon the country.

W. R. ASHBURN, p. d.
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The following are the Interrog·atories :filed in the Clerk's
Office of the aforesaid Court, on the 29th day of May, in the
year, 1945:
To Lela Old Hodges
R. F. D. #1, Hickory
Norfolk County, Virginia
The following Interrog·atories are addressed to Lela Old
Hodges, Norfolk County, Virginia, to be answered in accordance with provisions of Section 6236, Code of Virginia:
1. How far was the front end of the automobile vou were
. driving from Carl Lee Crawford when you first s~w him?
2. At the time you first saw Carl Lee Crawford, what speed
were you driving at and what gear was the car in?
3. At the time you first saw Carl Lee Crawford where was
he with reference to distance from the curb line on the West
' side of Campostella Road and what, if anything·, was he doing1
4. At the time vou first saw Carl Lee Crawford
page 7 } had the front end ·of the car you were driving come
abreast of the front end of the car parked on the
West side of CamposteJla Road, passed it, or not yet reached
it?
5. As you passed the car parked on the right or West side
of Campostella Road at the intersection with Princeton Avenue, how much space was there between the right side of
your car and the left side of the car parked as aforesaid Y
6. Did you look at the Southeast corner of Princeton Ave- .
nue and Campostella Road befo1·e you entered the intersection of Campostella Road and Princeton A ve.nue?
7. If your answer to the last question above was in the
affirmative, did you see any child or children or any children's toy or toys approximately at the Southeast corner of
Campostella Rond and Princeton Avenue?
8. As you approached the intersection of Princeton Avenue and Campostella Road just prior to the accident, did you
see any child or children playing within fifty (50) feet of the
intersection in any direction therefrom?
9. What was tl1e date on which the brakes on the car vou
were driving were last insperted or adjusted, and by whom
and where was the work clone T
10. As you approached the corner of Campostella Road
and Wilson Road just prior to the accident, did you stop at
that corner or come through without stopping?
11. Did you make any stop between the intersection of Wil-
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son Road and Campostelln Road and the point of the aceidenU
page 8 ~ 12. On approaching the intersection of Oampostella Road and Princeton Avenue, did yon see anyone working 011 or nea~· the car parked on the right or West
side of Campostella Road ut its interseetion with Princeton
Avenue, and if you saw anyone, where was that person, what
was be doing, and how far were yon from that person at the
time vou first saw him 1
13. ., If you did see someone working on or near the car referred to in the preceding questfon, did you continue to look
at that person from the time yon first saw him until you had
passed him?
14. After passing the intersection of ·wnson Road and
Campostena· Road just hefore tl1e accident, did you see anyone that you knew before the accident happened?
PENOIE ORAWFORD CLARK,
Admx ., etc.,
By LOUIS LEE GUY
Her Attorney
The following is th,~ Objection to Interrogatories filed in
the Clerk's Office of the aforesaid Court, on the 2nd day of
June, in the year, 1945 :
Now comes the defendant by her attorney and objects to answering the interrogatories propounded to her in the above
styled cause under date of May 25, 1945, and prays
page 9 ~ tba t the Court will enter an order decreeing that
she is not required to answer said interrog·atories
nor any of them, for tbe reasons following, to-wit:

1. That said interrog·atories numbered 1 to 14 inclusive
and each of them call for a disclosure of matters of evidence
as to which defendant would not be required to respond on a
bill for discovery, and is not required to respond on interrogatories.
2. Numbers 1, 3, 5, 6, 7 and 8 are not susceptible of an
exact reply and defendant is not required to reply to them.
· 3. The said plaintiff, who is without evidence sufficient to
support a cause of· action against the defendant, is attempting
by filing these interrogatories to cause the defendant to make'
positive statements for the purpose of attempting to discredit
those statements at the trial and th(?reby to prejudice the
jurr against the st;tid defencl ant, whereas under the law, if
plamti:ff desires such.information or similar information from
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the defendant, he must call her as an adverse witness so that
the jury will have the benefit of the spoken word and the
demeanor of the said witness, and the defendant will have
the benefit of such statements as she may make which are
not inheritently incredible, nor contradicted by other witnesses.

"V\T. R.. ASHBURN, p. d.
The following is the Answer to Objection to Interrogatories and Motion for Default Judgment
filed in the Clerk's Office of the aforesaid Court, on the 11th
day of June, in the year, 1945:
page 10 }

Now comes the Plaintiff, by her attorney,, and shows unto
the Court that on the 25th day of May, 1945, the Plaintiff propounded unto the Defendant certain faterrogatories, heretofore of record.in this case, numbered 1 through 14, pursuant
to the provisions of Section 6236 Code of Virginia, that on or
about the 31st day of :May, 1945, Defendant filed her objections to answering· said interrogatories, that the said interrogatories numbered 1 through 14 are relevant and such as
the defendant would be bound to answer OR a bill for discovery and that they have not been unreasonably delayed;
that Plaintiff is maintaining this suit in a fiduciary capacity
for the wrongful death of Plaintiff's intestate caused by the
negligence of the Defendant; that Defendant's neglig·ence resulted in the death of Plaintiff's decedent, and thereby makes
it impossible for Plaintiff to have benefit of the testimony of
Plaintiff's decedent, that Plaintiff was not present at the
scene of the alleged accident, but Defendant was present.,
knows of her own knowledge the answers to the questions propounded or has tl1e means of ascertaining the answers, and
through her negligence sealed the lips of Plaintiff's decedent
so that Plaintiff is in equity and good conscience entitled to a
discovery of those matters set forth in said interrogatories
and therefore is entitled to answers to interrogatories under
Section 6236, Code of Virginia; that Defendant
page 11 ~ has asserted that Interrogatories 1, 3, p, 6, 7, and
8 are not susceptible to an exact reply, and in answer thereto Plaintiff asserts that Interrogatories 1, 3, and 5
call for an answer of distance, or location and an answer giving an approximation to the bP.st of Defendant's knowledge
would be sufficient thereto, that Interrogatories 6., 7, and 8
are susceptible of "Yes'' or ''No'' answers if Defendant
cares to so answer, although she is not required to do so ;
that Defendant alleges that Plaintiff is without sufficient evi-
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dence to support her suit and is attempting to cause Defendant to make ''positive statements" so as to be able to "discredit" those statements at the trial and prejudice the Jury,.
to which the Plaintiff answers that no discrediting of Defendant or prejudice of the Jury will be possible if Defendant
fully and truthfully answers the interrogatories, lmt could
only take plac~ in the event of Defendant's failure or refusal
to assist in admsing the .Jury of the facts or attempting to
mislead the Jury; that Plaintiff admits that under the law
she has a right to call Defendant as an adverse witness and
further asserts that under Section 6236 she has a right to
file these interrogatories and Plaintiff denies that Defendant
has any right to choose for Plaintiff the method of trying
this case;

WHEREFORE, Plaintiff moves the Court to reject, strike
out and overrule each and every objection to each of said interrogatories and Defendant having exhibited ·her disinclination to submit the facts of this case to the determination of
the Court· and ,.Jury, motion is made that the Court exercise
the discretion vested in it by Section 6236 in imch cases,. set
aside any plea heretofore filed by the Defendant
page 12 ~ and give judgment against her in favor of the
·
Plai~tiff by default, with or without a ,Jury impanelled to assess damages as to the Court may seem proper,
or compel Defendant to answer in open Court.
And the Plaintiff moves the Court to consider this answer
and motions as a separate answer and motion with relation to
each of the said fourteen interrogatories and Defendant's refusal to answer each one.
And the Plaintiff prays that a day certain may be set by
the Court in advance of June 28; 1945, the day this case is
set for trial, when the matters in issue by ~aid objections and
this answer and motions may be determined.
LOUIS LEE GUY., p. q .
.And on another· day, to-wit: In the Circuit Court afore•
said, on the 15th day of J nne, in the year, 1945 :
This day came the parties by their attorneys, and the defendant's objections to the interrogatories propounded by the
plaintiff were full argued by counsel for the respective parties.
·
On consideration whereof, the court doth sustain the defendant's objections to Interrogatories Numbers
page 13 ~ 1, 2., 3, 4, 5, 6, 7 and 8 and Numbers 12, 13 and 14,
·.
and doth order that the defendant is not required
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to answer the same; but the court doth overrule the defendant's objections to Interrogatories Numbers 9, 10, and 11, and
doth order that the defendant ~hall answer the same within
ten days from the entry hereof.
And thereupon the said plaintiff, by her attorney, duly excepted to the refusal of the court to require the defendant to
answer Interrogatories Numbers 1 to 8, both inclusive., and
Numbers 12, 13 and 14, and to the refusal of the court to require the de~endant to answer each one of said interrogatories.
The following- is the Answer to Interrogatories :filed in the
Clerk's Office of the aforesaid Court, on the 20th day of June,
in the year, 1945, as required by the foregoing order:
Defendant Lela Old Hodges makes the following answers
to Interrogatories Nos. 9, 10 and 11, which she is required to
answer in .accordance with order of this court entered on
June 16th, 1945 :
9. Q. W11at was the date on which the brakes on the car
you were driving were last inspected or adjusted, and by
whom and where was the work done Y
A. I was driving· a 1940 model Ford Sedan owned by C.
G. Thorp, ,Jr., a neighbor., whose Post Office Address is
Hickory, Norfolk County, Virginia, Route No. 1. · Inasmuch
ns I was coming to Norfolk on that day I had been requested
by Mrs. Thorp to use this car to bring a bundle of
page 14 ~ laundry out from Norfolk City. I have no knowledge as to when the brakes were last inspected or
adjusted prior to :March 28th, 1945, or by whom they were inspected or adjusted. It appeared to me that the brakes were
in good working order and condition, and that they needed no
attention at that. time.
10. Q. As you approached the corner of Campostella Road
and Wilson Road just prior to the accident, did you stop at
that corner or come throug·h without stopping¥
A. I entered Campostella Road on Springfield Avenue,
making a left turn at the corner and stopping in Springfield
A venue until the light changed.
11. Q. Did you make any stop between the intersection of
"Wilson Road and Campostella Road and the point of the accident?
-.A. No.

MRS. LELA OLD HODGES
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The foregoing answers to interrogatories were subscribed
and sworn to before me on the 18th day of June, 1945, by Lela
Old Hodges, the defendant in the above styled action at law.
Given under my hand this 18th clay of tT une., 1945.

M. T. CANNON,
Notary Public.
page 15

~

And on another day, to-wit: In the _Circuit Court
aforesaid, on the clay and year first hereinabove
written, viz., on the 5th day of July, in the year 1945:
This day came again the parties, by counsel, and thereupon
came a jury, to-wit: B. J. Willis, Vv. W. Nelson, E. L. Whitehurst, M. E. Robinett, ·J. K. Mallory, M. K. Nixon and C. S.
Land, who were sworn to well and truly try the issue joined,
and having fully heard the evidence and argument of counsel
returned its verdict in the following words; to-wit: "We the
jury find for the Defendant.'' And thereupon said plaintiff, .
by counsel, moved the Court to set aside the verdict of the
jury and grant her a new trial on the grounds that the same
is contrary to the law and the evidence, which motion having·
been fully beard and maturely considered by the Court is
overruled; ·whereupon it is considered by the Court that
said plaintiff take nothing by her suit herein and that said
defendant go hence without day and recover against said
plaintiff her costs about her dQfense in this behalf expended,
to all of which said plaintiff, by counsel, duly excepted.
The following is the record in the above styled case :
, page 16
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Virg·inia :

In the Circuit Court of the City of Norfolk.
Pencie Crawford Clark, Administratrix of the Estate of Carl
Lee Crawford, deceased, Plaintiff,

v.
Lela Old Hodges, Defendant.
NOTICE OF APPEAL.
To Mr. Willard R. Ashburn,
Attorney for Lela Old Hodges.
TAKE NOTICE, that on the 11th day of Aug-ust, 1945, at
9 :30 o'clock, A. M., or as soon thereafter as the attention of
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the Judge may be secured, in the Courtroom of the Circuit
Court of the City of Norfolk, Virginia, the undersigned will
present to the Honorable Clyde W. Jacob, Judge of the Cireuit Court of the City of Norfolk, Virginia, who presided over
the trial of the above styled case in the Circuit Court of the
City of Norfolk, Virginia, on the 5th day of July, 1945, t4e
transcript of the evidence introduced and all other proceedings ta,Jrnn at and all other incidents of and the exhibits introduced at the trial of the above styled case, and shall move
the Judge to certify them and make them a part of the record
in the above styled case.
TAKE NOTICE, also, that at the same time and place, the
undersigned will apply to the Clerk of the Circuit Court of
the City of Norfolk for a transcript of the record in the above
styled case for the purpose of presenting the same
pag·e 17 ~ to the Supreme Court of Appeals of Virginia, along
with a Petition for a Writ of Error ( no super.sedeas to be asked for) to the judgment of the said Circuit
Court of the City of Norfolk, Virginia, rendered in the above
styled case on the 6th day of July, 1945.
PENCIE ORAWFORD CLAR!{,
Admrx. of the Estate of Carl Lee Crawford,
Deceased.
By: LOUIS LEE GUY,
Her Attorney.
Lawful service of this Notice of Appeal, Application fqr
Certification of Transcript of Evidence and for Transcript
of Record is hereby accepted this 11th day of August, 1945.
W.R. ASHBURN,
Attorney for Lela Old Hodges.
page 18
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Virginia :

In the Circuit Court of the City of Norfolk.
Pencie Crawfo~d Clark, Administratrix of the Estate of Carl
Lee Crawford, deceased,

v.
Lela Old Hodges.

'RECORD.
Stenog·raphic report of all the testimony, together with all
the motions, objections, and exceptions on the part of the re-
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Dr. C. D. J. Macdonald ..

spective parties, the action of the Court in 1·espect thereto-,,
and all other incidents of the trial of the case of Pencie Crawford Clark, Administratrix of the Estate of Carl Lee Crawford,. dece~sed, v. Lela Old Hodges, tried in the Circuit Court.
of the. City of Norfolk, Virginia, on July 5, 1945, before the
Hon. Clyde. H. Jacob, Judge of sa.id Court, ap.d j_ury.
Present: Mr.. Louis L. Guy, Attorney for the plaintiff. Mr.
W. R. Ashburn, Attorney for the defendant..
page 19

~

The jury was selected and sworn, and opening
statements were made by counsel for the respective

parties .

DR. C.. D. J .. MACDONALD,
called as a witness on behalf of the plaintiff, having been
tirst duly sworn, t€stified as follows:
Examined by Mr. Guy:
Q. You are Dr. C. D. J. Macdonald, Coroner of the City
of Norfolk1
A. I am, Mr. Guy.
Mr. Guy: If Your Honor please, I would like to have the
witnesses separated.
The Court: The motion is a little late. Let the witnesses
go out.
(The witnesses were therettpon excluded.. )
By Yr. Guy:
Q. Doctor, I hand you a certificate, copy of a death certificate, and ask you if you can identify iU
A. Yes, sir. I don't think anybody else could write just
like that.
Q. That is a death certificate signed by you as City Coroner
in connection with the death of Carl Lee Crawford?
A. Yes.
page 20

r

Mr. Guy: I offer this in evidence.

.Note: The paper was marked "Plaintiff's Exhibit 1"..
By Mr. Guy:
Q. Will you please tell the Court and jury what injury, so
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Dr. C. D. J. Mcwdonald.
far as your knowledge goes, this little child suffered from and
what caused his death?
l\fr. Ashburn: Objected to. It is admitted, not controverted,
that the child was killed as the result of contact with this automobile.
The Court: Can't you pass thaU
l\fr. Guy: According to the defendant's counsel's openini·
statement, the child was hit by the automobile the first time
and while stepping from the automobile the second time the
wheel ran over the child. I have to prove injuries and cat1se
of death and show the second contact with the car when the
wheel ran over the child.
The Court: Is that inconsistent with counsel's statemenU
Mr. Guy: If he will admit that the injuries were received
when the car ran over him, all right.
·
Mr. Ashbum: It is all a part of one transaction. The child
was killed as a result of coming in contact with this
page 21 ~ automobile. If it is one continuous transaction
there could be no occasion for dwelling upon it. It
makes no difference whether he was killed by being struck
with the front fender or by the wheel running over him.
The Court: Answer the question as to what caused his
death.

A. I examined this child, four years two months and twelve
days old, four feet four inches high, and weighed about 45
pounds. I didn't autopsy this body. The child died as the
result of multiple injuries of the body following auto impact
with the car. He had abrasions and scratches over his forehead and right cheek. He had a wound a half inch above his
right eyebrow and another deep abrasion. He had one on
the left forehead one inch above the eyebrow. He had two
large bruises on the left upper leg, front. These bruises were
on the front. He had bruises and abrasions on the upper left ·
leg and several abrasions on the arm and an abrasion over
the abdomen. This child had a fracture of the right leg and
he had an abdominal injury.
By Mr. Guy:
.
Q. Doctor, were the abrasions and bruises that you have
ref erred to on the child's face, head and arm sufficient in
themselves to have caused death Y
A. Mr. Guy, that would be hard for a Coroner to say.
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Q. In your opinion?
A. My opinion would be just what I am going to
tell you. As an illustration, I have had many
fractures of skulls, multiple fractures of the skull, and the
skull torn-the bony portion of the head torn all to pieces
and with no external evidence at all of any bruises on the scalp
or head.
Q. And you are the Coroner and were acting as Coroner at
that time?
A. Yes.
Q. Did you find anything in your examination to indicate
that there was any skull fracture¥
page 22

~

Mr. Ashburn: Objected to, if Your Honor please.
Mr. Guy: The Coroner has injected something in here that
was entirely outside of the examination.

A. Judge, I forewarned these Gentlemen here by stating·
that I didn't autopsy the body.
The Court: Objection sustained.
By the Court :
Q. Would it have been necessary to perform an autopsy in
order to answer that question?
·
A. Yes, and to tell whether there was any connection with
the abdominal injury. There was probably, and I would assumeMr. Ashburn: We had rather not have your assumption.
.
A. (Continuing) I was ordered by the Compage 23 ~ monwealth's Attorney to autopsy this body, it being a pure case of accident.
The Court: You have made sufficient explan·ation. He is
your witness, Mr. Guy, and he has stated that he could not
answer the question unless he had performed an autopsv.
The Witness : I found abrasions over the head, the cheek,
and over the left forehead.
By ~fr. Guy:
Q. Was there any evidence of fractured skull!
A. I could not tell you because I didn't see the skull.
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S. W. ARMISTEAD,
-called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Guy:
Q. You are Mr. S. W. Armistead, a civil engineer?
A. Yes.
Q. I hand you a plat and ask you if that is the plat that
you prepared at my request 'showing the inters,ection of
Princeton A venue and Campostella Road?
A.. It is.
· page 24} Q. What is the scale of that plat, what scale is
it drawn tot
A. One inch equals twenty feet:.
Q. Are the distances and locations indicated on there accurate according to what you found on the ground?
A. Yes.
Q. One inch per twenty feet?
A. Yes, sir.
Q. For the purpose of the record, will you give the width
of Campostella -Road from curb to curb Y
A. 34 feet.
Q. And Princeton Avenue from curb to curb t
A. 24 feet.
Q. There are three blanks on the west side of Campostella
Road in what would be the curb line. What do they represent?
A. A drop of the curb, the curb cuts down, so an automobile can drive through there.

CROSS EXAMINATION.
By Mr. Ashburn:
Q. The drop curbs in front of the houses and the three
sectiqn garage are places for automobiles to cross the eurb
line going on to private property?
·
A. Yes.
Q. You, of course, looked at the scene and took
page 25 ~ the measurements to make this plat?
A. I did.
Q. Where Princeton Avenue ·and Campostella Road come
together, did you see any indication on the street of any area
outlined for persons to cross, painted lines or anything like
thaU
A. I didn't observe any.

3·8

Supreme- Court of .Appeals of Virginia

H. C. Etheridge.
Mr .. Guy:.· I offer this plat in evidence as. "Plaintiff's Exhibit 2' 1•

H. C. ETHERIDGE,
called as- a witness on behalf of the plaintiff,. having been fh·st
duly sworn, testified as follows :
Examined hy Mr. Guy:
Q. Yon are Mr. Howard Etheridge f
A. Yes.
Q. Do you have a place of business within the triangle between Campostella Road and Wilson Road Y
A. Yes.
Q.. What is the name of your place of business f
A. Campostella Cleaners.
pag·e 26 f Q. Campostella Cleaners?
A. Yes.
Q. Were you at your place of business at the time of this
accident?
A. No.
.
Q. Tell the Court and jury whether or not you returned to
your place of business before the crowd and the excitement
of the accident had faded away f
A. Yes.
Q. At the time you returned to your place of business, did
you or did you not notice any automobile parked near your
place of business on the west side of Campostella Road Y
A. Yes, in front of me I noticed when I went out there was
a Ford coupe. I could not tell you whether it was a '36 or '37,
or kind of model, and it was parked there with the tire on
the left-hand back wheel laying there and looked like it had
run off, and I went over to town to get some merchandise and
was not gone over 30 minutes.
Q. Mr. Etheridge, your place of business occupies the building and also a part of the rear of the garages?
·
A. Yes.·
Q. In front of those garages there are. three dropped curbings on the west side?
A. Yes.
Q. With relation to the drop curbings, or at least
page 27 ~ between them, tell the Court and jury where the
car was parked?
A. I rent the ;first two garages. I use them for the marking room and storage, and the back end of this car was parked
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on the edge of my drive up to the mark away from the garage.
Q. Up to the garage?
A. Yes, sir.
Q. Step down here a moment. Here is Campostella Road.
It has been testified that these three blanks represent the
drop curbing. Indicate on there by your pen where the car
wasf
A. Which way is this?
Q. This is going south. Here is "\Vilson Road up here, and
here is your place of business and here is your garage.
A. I have a marking room up there and I rent two other
garages. His back fender was right over the edge of the
driveway there. When I went' there the tire was laying off in
such shape that I noticed it, and when I came back I parked
about the same place myself, and I saw these people standing
right there talking. I didn't have to have anything to tell me
there was an accident. I knew there was some accident.
Mr. Guy: Answer Mr. Ashburn.
Mr. Ashburn: You may be excused.
~

J. W. RUSS,
.
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as fallows:

page 28

Examined by Mr. Guy:
Q. State your name, age, and residence, sir.
A. My name is J. W. Russ, 1702 Princeton Avenue, age 35.
Q. Where is 1702 Princeton Avenue in relation to the intersection of Princeton Avenue and Campostella Road 1
A. Where it is¥
Q. Is it the first or the last house on the street f
A. The first house on the corner.
Q. On the north side of Princeton Avenue; is that correct 1
A. That·is right; the north side.
Q. In March of this year, at the time of this accident in
controversy, Mr. Russ, where were you and what were you
.
doing at the time Y
A. I was right opposite the front porch and had a circle
drawn and was shooting marbles with two kids, facing the
road at the time of the accident.
Q. Tell the Court and jury what was the first thing in connection with the accident that came to your attention.
A. The first thing that came to my attentiou, I heard the
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brakes of a car and heard a woman scream. I was facing the
hig·hway or road. That was the first thing that atpage 29 ~ tracted my attention, the brakes of a car and a
woman screamed.
. Q. Step down here and point out your residence. Here is
Wilson Road, this is Campostella, and this is Princeton. Point
out here the residence where you were.
A. According to this, this·is my residence right here. That
is Princeton Avenue here coming this way.
Q. Talk a little bit louder.
A. This is my residence here, and at the time-do you want
me to show where I wasi
Q. Yes.
A. I was at the front porch, right at the corner of the porch,
right here, right there, right at the corner of the porch ( indicating on the plat).
The Court: Raise. your voice a little bit.
Mr. Guy: Put in there he indicates the southwest corner
of the building shown on the plat as residence No. 1702.

•

By Mr. Guy:
·Q. All right, sir, take your seat again. When you heard
the scream and the brakes, tell the Court and jury what you
saw?
A. Just what I seen, I said I heard the brakes of the car
and a woman screamed and I lifted my head and looked. I
was already facing the road, and I saw the child just as it fell
behind-looked like from the rear of the car, it
page 30 ~ would have been the right-hand fender, the right
front fender, so I saw the child just as it fell behind this fender and rolled under the car, with its feet under
the car, and then the right rear wheel,.it looked from the rear
of the car, passed over its body. At that time Mrs. Hodges
had stopped the car and she was out of the car screaming for
someone to do something for her, to help her.
Q. Will you come down here and show us where Mrs.
Hodges 's car stopped 7
A. This is Campostella Road and this is the intersection
of Princeton A venue. This is supposed to be a pavement
here.
Q. Yes.
A. The accident occurred approximately twelve feet beyond
the sidewalk, not over fifteen feet, right in here (indicating).
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Q. Is that the point where the child's body lay, or what
point is that?..
A. That is the point the child's body lay at the time I saw
it.
Q. And that is twelve feeU
.A.. Approximately that.
Q. Approximately?
A. Twelve to fifteen feet from here (indicating).
Q. South of what would be the southern line of the sidewalk
on the south side of Princeton Avenue T
page 81 } A. Yes.
Q. Whereabouts on the road with reference to
the curbs was this line?
A. It is a concrete road and has got expansion joints. There
is a tar joint running across this road, and there is also a
center-no, I don't think there is ·a center line there, but a
joint there. It would be two or three feet beyond this joint
here that is running across there. The boy lay a little morejust put it in the center of the road with a little small margin to the left.
Q. By that you mean towards the east side?
A. Towards the east side of Campostella Road.
Q. Tell the Court and jury whei:e this car of Mrs. Hodges
stopped and what its position was when it did stop.
A. Mrs. Hodges 's car, when it stopped, was in the center
of the road veering a little to the left. Gentlemen, I will be
fair with you, I don't know exactly how to explain it to you.
She was driving the car there and naturally, when the child
came out she swerved out and it veered a little to the left
which made the rear end a little more to the east of the Campostella Road than the west side, a little more than half over
that.
Q. The rear end of her car was on the east side of Campostella Road when she stopped 1
A. A little over there.
page 32 } Q. And the front of her car, was that 011 the east
side?
A. No, sir, heading west in a swerving position.
Q. So that, in the direction Mrs. Hodges was going, when
her car came to a stop it was heading exactly straight down
the street but veering on its right; is that what you mean?
A. Yes, towards its west side.
Q Towards the west side 7
A. Yes.
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Q.• And the rear of the car at that time· was a little bit to
the east of the center of the street 7
A. Yes,. just. a little bit.
Q. How long have you lived in this particular neighborhood,.
Mr. Russ?
A. I have lived in Campostella off and on f·or nine years,.
but I have only· been living in the corner house since last
March, but lived a couple of doors from it on Princeton .A.ve·nue.
Q. .A.ccording to this plat, the distance measured along
Campostella Road covering the space of your lot and the vacant lot adjoining your house on the corner is 107 7/10ths feet.
Is there any building on that lot next to· you,. or is it vacant?:
A,, No, only a few shrubs in there.
Q. No house on the lot T
page 33 ~ A. No, sir.
Q. Just beyond that, tell the Court, and refer to
the plat, if you wish to, whether there is any structure to the
north of the vacant lot on the east side of Campostella Road.
A. On the east side Y
Q. Yes.
A That would be in my yard.
Q. On Campostella Road going north, after you pass your
house and the v·acant lot, what is the next thing you come to
on the east side of the road f
A. After you pass over here (indicating)?
Q., No, this way. Is there a building theref
.A. Yes, that is Dozier's Market.
Q. Dozier 's Market Y
A. Yes ..
Q. Beyond Dozier's Market, what is theref
.A. .An alley.
Q.. And beyond that 7
A. Laundry, the cleaners, barber shop and beauty shop..
Q. ·what next?
A. Five and ten cent store,,
Q. What is on the corner?
A. Drug store.
Q. So that from Princeton Avenue to Springfield Avenue,
which is the same as Wilson Roadpage 34 ~ A. Yes.
Q. The :first 107.7 feet is vacant lot, and from
there on it is built up with stores; is that correct!
A. Yes.
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Q. Crossing Springfield A.venue, what is on the northeast
corner of Spring·field Avenue and Campostella Road!
A. The northeast corner Y
Q. Yes, right hereY
A. That would be the bank. That is the bank building.
Q. Going to the west side of Princeton A venue, right opposite Princeton A venue, there is this row of garages as shown
in the plat?
·
A. Which wayY
Q. Right across the street from where you live on Campostella Road 1
A. Yes.
Q. It has been testified that there is a brick building here,
and that is the Campostella Cleaners Y
A. Yes.
Q. Do you know what the :first two garages next to that are
used fort
A. No, sir, I don't. I .think Mr. Etheridge has them for
cleaning purposes and storage purpose, or something.
Q. Going north on the west side of Campostella
page 35 ~ Road after leaving the cleaning and pressing place,
- what is there on the corner?
A. A service station.
Q. Does that seryice station take up the entire distance to
the corner¥
A. Takes in up to the cleaners there.
Q. Up to the cleaners Y
.lt. Yes.
Q. Now, down Campostella Road on the west side, what is
on the northwest corner of Wilson Road and Campostella
R-0ad1

A. The northwest?
Q. Yes, this corner here.
Q. Yes.
A. That is the Texaco Service Station.
Q. And then whaU
A. Copeland's Market.
Q. What is on the other side of Copeland's Market?
A. There is a beer joint in there and a second-hand furniture business, and Chinese cafe.
Q. Taking from where Copeland's Market would be, from
there coming south on Campostella Road to the intersection
of Princeton Avenue, will you tell the jury whether there is a
single residence on either side of the street?
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page 36 ~

A. iict 's get tliis straight.
Q. Ftom Copeland's MarketA. To the intersection?
Q. Coming from Copeland's Market to the intersection of
Princeton Avenue, are there any residences on either sicle of
the sti·eet;
A. which wayt
Q. Are there any residences in here qr u~ here to Copeland's Market, or any along here up to opposite the bank
(indicating ori map)?
A. No, there is no residences.
Q. Then all of the property on both sides. of the str.eet have
buildings used for busines~ J.3h1~poses except tliis place that is
107.7 feet of yours, and th~ Hicaht lot next to yotl?
A. That is right, sir.
A Juror : Are there any stop signs or lights there?
By Mr. GuyY
~- The st~eet that. iii.t~r~ect$. O~mpostella Road known as
Wilsbn Road, aiter it crosses Campostella, wliat is it known
as on the other side 1
A. "Wilson Road inte~sects into Campostella Road right at
that intersection, and there is tliree roads together, Springfield Avenu~, .Camp9s~~l!a ~o~d, and Wilson ~mid.
page 37 ~ Q. At that mtersechon are there any stop lights
or signsY
A. Two stop lights there.
Q. You mean that wfrrk iti uiiisbn?
A. That work unison, ohe to let the traffic one way, and
then to Spring.field Avenue and continuing to cross.
Q. At the intersection of Springfielq Averiue and Cainpostella Road, are there any stop lights thei·e?
A. No.
Q. At the time tliis accident happened was there a. traffic
officer on duty at the corner of Princeton Avenue and Wilson
Road?
A. l didh't ~ee any.
Q. Y oii didn't see any?
A. No.
Q~ .1\re}~er~ 8:~Y. st~:p sig~~ .a~j~here ,at or near the corner
of )?:rmceton Avenue and C.ampostella Road?
.A. O:he fiirtiier down, arid that is the intersection of Indian
River Road.
Q. Further to the east?

in
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A. Four blocks down.
Q Tell the Court and jury whether there are any white
lines or markers across Campostella Road and Princeton Avenue indicating a pedestrian cro~sing?
A. No.
1

page 38}

CROSS EXAMINATION.

By l\Ir. Asiiburn :

a

Q. Mr. Russ, pefsb~ driving soutii oil Campostella Road
in the d,i~~c~~on whic~, Mr.s. ~o~ges .was_~rivi:hg~ when you get
up to Philceton Avenue you liave gotten out of the business
areaf
Mr. Guy: I dbject to that.
Mr. Ashburn: He has been asking him about the residences
and the business. establishments.
The Court: I think that is proper~ You have asked qnes_tions about residential and business sections, and on cross examination counsel lhis asked hirii whether all the buildings
north of a certain street are business.
Mr. Guy: He has asked him whether he had gotten out of
the business district
By Mr. Ashburn: . .
.
.
..
, Q. The bustiiess esfablishnients .in. bariiposte1la are north
bf Princeton Avenue where you livef
A. Yes.
.
·
.
Q. South of where you live on the ~ast side of Campostella
Road is a wide operi :field, over here?
A. Yes.
page 39 ~ Q. Your house faces substantially south?
A. Yes.
·
Q. Across the street, across Prin,ceton A venue f roin your
southerly direction along
house, the property going in
Campostella Road is open for quite a distance Y
A. Yes.
.
. .
..
Q. On the west side of Campostel1a Road south of Princeton Avenue there are two
three residences
shown on
.
.
the plat?
A. That is after you leave the cleaners?
Q~ Yes.
A. Yes.
· Q.. I understood you to say that wh~n your at.tention was
attracted to this happening you looked up and Mrs. Hodges
was in the act of stopping her car, or her car was stopping!

a

or

as
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A. Yes.
Q. And she called for someone to heTp herf
A. Yes, that is true.
Q. And you went right over there?
A. Yes.
Q. You were .kind enough to drive the car to the hospital
to help Mrs. Hodges out t
A. The fellow that picked the child up, he was a little closer
than I was to the child, and he was just like I was in the excitement, and didn't know what to do. He picked
page 40 } the child up and we laid it on the back seat of the
car, and started off, and Mrs. Hodges said, ''Let
me get back there and hold the cliild ''. She gets back there
and holds the child going to the hospital. I drove the ear.
Q. Was Mrs. Hodges upset and unnerved by this accidentf
A. Yes, in a very excited ·stage and crying and screaming.
Q. Vezy excited!
A. She was very excited over it.

RE-DIRECT EXAMINATION.

By Mr. Gny:
Q. At the time you cam~ from your front yard over here
to the scene of this accident, will you tell the Court and jury
whether or not there was anything .on the corner of Princeton
and Campostella Road, the southeast corner of that roa~
whether you noticed anything!
A. The southeast corner!
Q. Yes, on this corner.
.A. W onld that be the corner I live on f
Q. No. You live on the northeast corner.
A. This corner (indicating) Y
Q. Yes.
A. Right in front of the house f
page 41 r Q. Yes.
A. I saw a little car there, a tricycle.
.
Q. Where was the tricycle with relation to the corner?
A. The tricycle was on the sidewalk. The distance from
the street that the tricycle was I am unable to say as I didn''t
particularly notice .it, but it was not so far.
Q. On the sidewalk not very far from the curbY
A. That is right.
Mr. Guy: Call Mrs. Hodges.
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MRS. LELA OLD HODGES,
the def eudant, having· been first duly sworn, testified as follows:
Examined by Mr. Guy:
Q. You are Mrs. Lela Old Hodges 7
A. Yes.
Q. Mrs. Hodges, you were driving the automobile involved
in this accidenU .
A. Yes, sir.
Q. Mrs. Hodges, you have several children, I believe, have
you not?
page 42 ~ A. I have two.
Q. What ages are ·they!
A. Twenty and sixteen.
Q. Twenty and sixteen f
A. Yes.
Q. On the day of this accident you had some special plans
for that evening; is that correct?
A. No. Each Wednesday afternoon I close my store~
Q. I can't hear you.
·
A. I had no special plans, only I was closing on Wednesday afternoon.
Q. Wasn't that occasion somewhat special, when your son
in the Service was coming home that eveningY ·
A. No. I didn't know he was coming home. He came home
very unexpected.
·
Q. ,vas there an entertainment or something going on at
the school '1
A. No.
Q. You had no special plans for the evening?
A. No, not any.
Q. What time did you come into town?
A. At one-fifteen, I think, I left home.
Q. What time did you plan on being home?
A. It didn't make any particular difference because I didn't
. have anything to do. Mr. Hodges usually comes
page 43 ~ home around six-thirty or seven for his dinner, and
it made no particular difference when I got home.
Q. Did you prepare the evening meal or have a servant? ·
A. I happened to have it already prepared that evening.
Q. As you came in town at one-fifteen, were you driving
your earl
A. No, Mrs. Thorp's and Mr. Thorp's car, or her son's car.
. Q. When you came to town where did you go?
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A. I come to town to get my hair cut, ancl that is where I
spent the better part of the afternoon because I had to wait.
Q. What beauty parlor did you go to?
A. In Campostella, but I don't know what street.
Q. It is on the street nol'th of Springfield Road t
A. Yes.
Q. Around the corner?
A. That is right.
Q. What time did you have an appointment there?
A. Three o'clock. She told me if I would come early she
could probably take me sooner, and because I had nothing else
to do I went in early with the intention of getting it done as
quickly as I could.
Q. About what time did you get there¥
pag·e 44 ~ A. 1: don't know.
Q. Before three o 'cl9ckt
A. Yes.
Q. ·what time did you finish there?
A. -About a quarter to five, because I visited a neighbor
across the street after I finished.
·Q. On what street?
A. Springfield.
Q At what time did you leave that friend's house?
A. I don't .know because it was just a short distance before
the accident occurred. It could not l1ave been very long.
Q. According to your observation, what time was the accident, between five-fifteen and five-thirty!
A. I wouldn't know because I didn't take any particular
notice. I was more concerned with other things.
Q. I understand you came down Campostella Road from
this street.
A. I came out of Springfield and stopped and the red light
was on and I had to stop until I got that green light and I
turned down Campostella, which was just a short distance
before the child ran into me.
Q. At the same time you turned into Campostella from
Springfield, did you notice a bus on the corner of Wilson Road
and Campostella T
page 45 ~ A. There could have possibly been one there, but
l don't know. I didn't particularly notice thing·s
·
of that kind.
Q. As you turned down Campostella Road, did you notice
a bus ahead of you!
A. No. I think I was the first car through the light.
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Q. As you came down there ;hat speed were you making,
according to your best judgment T
A. I was driving, I would say, fifteen miles. I could not
have been going faster because I had just come through the
light.
Q. Your counsel, in his opening statement., said you were
driving about :fifteen, not over twenty?
·
A. I probably would not have been.
Q. You are positive you were not driving over twenty?
A. No, I know I was not. It is a twenty-five mile limit, I
think, through there.
Q. You are sure your speed was somewhere around :fifteen
·
to twenty?
A. Yes, I am sure.
Q. As you approached the corner of Princeton you looked
at that intersection as you came up to it, did you not?
A. On the left and on the right.
Q. What did you see as you came to the corner?
page 46 ~ A. I don't know that I could tell you what I saw.
If there is nothing coming it would not sink in particularly what I saw, I don't suppose.
Q. Did you see a little tricycle on the corned
A. No. I would not say it was not there, but I did:n 't see it.
Q. Did you look at the crossing to see whether anyone was
there crossing the street t
A. There was no one coming across the street.
Q. You don't know whether you looked at that crossing!
A. I am sure I did. It is a habit to look.
Q. I know it is a habit, but on this occasion did yo·u look
to see whether anyone was waiting to cross the street at this
corner, on the southeast corner of the intersection of Princeton Avenue and Campostella Road Y. It has been testified that
there was a tricycle there. I understand you to say you didn't
see it; is that correct?
· A. No, I don't remember it.
Q. You don't remember seeing it?
A. No.
Q. If you had looked, do you think yo'u would have seen itt
A. Probably not, and probably I would. I don't remember
seeing it, and I am sure I looked.
Q. On the west side of Campostella Road as you
page 47 ~ came south on the road, did you see anything 1
A. There was a car parked back of the cleaning
and pressing shop around there and a man was changing the
tire. I do remember that. I know definitely he was there.
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Q. Where was the man changing. the tire,. on the sidewalk,
in the street, or behindA.- I don't know. There was someone standing back of the
car, right at the rear wheel, but I don't know whether it was
Mr. Moore.
Q. There was a man standing on the roadway behind the
car?
A. Yes.
Q. Did you notice which tire they were changing?
A. The left rear tire.
Q. As you proceeded from Springfield .Avenue south on
Campostella Road towards Princeton Avenue, how far out
from the western curb of Campostella Road did yon drive?
A. How far in the street?
Q. Yes.
A. You mean the middle of the street? I suppose far enough
out to be out of the way of this man patching the tire.
Q. Were you driving that far out all the way down?·
A. You mean in the center of the street?
Q. Yes.
A. No, I would not say that. I would say I was
page 48 ~ not in the center.
·
Q. Did you change your course when you came
up to that man, or go further over, or did you continue to
drive in the same position?
A. I don't know. I could not tell yon about that.
Q. As you passed the car that was parked with some tire
trouble, how much distance did you leave between your car
and that car as you passed? In other words, how much space
did you leave?
A. I didn't measure it. I don't know.
Q. Can't you tell us· that?
A. Why, no, but I left enough in between us that I would
be sure not to strike the man, but I would not know how much.
I would say a few feet.
·
Q. Can't you give us any better estimate of the space,
whether it was one foot, ten feet, or five feet f
A. I am not much of a judge of feet.
Q. You are not a good judge of distance Y
A. I would say, I reckon, five feet. I don't know exactly
how far five feet is.
Q. Do you want to pick out some object in the courtroom
and tell us, If you desire to do it that way, by picking out
some distance in the courtroom, you may do so, or you may
leave it at five feet.
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A. How long is this table 1
Q. I should say around four and a half or five
page 49 ~ feet.
A. It must have been that far away. I would
say I was that far away, I know, maybe.
.
Q. Do you know whether or not, at the time you passed the
parked car, there was just one man there or two people f
A. I don't know.
Q. As you approached the car, you were conscious that you
were getting over far enough to leave room in case somebody
stepped out?
A. I was conscious of t}le fact that the man was fixing the
tire and I left room for him.
Q. You pulled out to the left approximately five feet, left
approximately five feet between you and the man Y
A. I reckon that far.
Q. Did you watch that man as you came past to see that
lw didn't come out¥
A. No, I don't think I paid any more attention to it.
Q. You say as you came up there was a man standing in
the roadway?
A. I don't think he was standing· in the roadway, but back
of the car.
Q. He was off the curb?
A. Yes.
Q. And you saw there was trouble with that car?
A. Yes.
page 50 ~ Q. You were then driving between fifteen and
twenty miles an hour f
A. About that, yes.
Q. You pulled out and left a space of five feet. between you
and where that man was, and you paid no more attention to
him!
A. No.
Q. What were you paying attention to?
A. I was going· home and paying attention to my driving,
of course.
Q. When you first saw the little Crawford boy, how far was
he from you?
A. Well, just .as he darted out back of the parked car, lie
had gotten out in front of the car, and when I saw him .he
was running and I tried·

Mr. Guy: Just a minute.
Mr. Ashburn: Let her finish. She is your witness.
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Mr. Guy: This witness is the defendant, and while I am
not asking leading questions, I think she should be required
to answer the questions and not volunteer statements.
The Court: An adverse witness is treated as if they were
on cross examination. She has to answer the quespage 51 ~ tions, and if she wants to make any explanation
she may do so.
By the Court:
Q. Do yon want to make any explanation about when you
first· saw himf You say you saw him running1
A. I saw him after he got in front of the car. He run in
front of the parked car that w~s :fixing the tire. That was
the first knowledge of any child being there, I could not have
seen him other than that. He was small.
Q. Mr. Guy asked you how far he was away from you or
your car at that time.
.
A. He was right on me. Five feet wouldn't be far for a
little fellow to run into you. ·
By Mr. Guy:
Q. Is that your second five feett
A. I could not tell you. I am not. a very good judge of
feet.
Q. Was he as close to your car as the distance you left between you and that man, or closer, or further?
. A. He come out from in front of the man, the car.
Q. When the child ran out and you saw him had he just
stepped off the curb 1
A. No. I could not pave seen him until he got from in front
of the car.
Q. lf the testimony should show that the car is six feet
wide, he had g·otten more than six feet out when
pag·e 52 ~ you saw him 1 If it is shown that this car was six
feet wideA. He had just gotten out from in front of the car when I
saw him. That is when I saw him.
Q. Whe'te was your car at that time?
A. Well, right abreast of the child almost.
Q. Will you step down here a minute and use these two
cars and show me what you mean. Say this is the street, let
that be the parked car, and this is your car, the red one. Show
me where your car was with relation to this car here at the
time you first saw the little boy.
· A. I was going by this car and the little boy ran out in front
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of me, and, to the best of my knowledge, struck me on the
front fender. That is what they told me probably: happened.

Mr. Guy: She indicates the right front fender.

By Mr. Guy:
Q. You say they told you that is probably what happened?
A. I say I think that is probably what happened, because
he didn't go in front of me.
Q. You just made the statement, and I am sure I heard you,
"That is what they tell me".
A. The people I talked with said· that is probably what
happenep. Nobody saw it.
.
·
Q. What did you mean by saying, "That is what
page 53 r they tell me is the way it probably happened"?
A. When l told my husband about it, Mr. Hodges,
my son, and other people.
Q. Did you se·e the child hit your fenderf
A. No, I didn't see it. I sa,v th~ child.
Q. After yon first saw the child did yon turn any?
A. I turned the car to the left and tried to keep from hitting him, but the little thing was running right in the path of
the car and I could not get out of his way in time.
Q. You didh 't watch him any further than after you first
saw him?
A. He was right on me when I first saw him. I can't explain it to yon hardly.
Q. You were not looking at him at the time your car came
in contact with him; is that correct?
A. Yes ; I saw the child when he ran o:nt in front of the
parked car. The child started running towards the fender.
After I struck the child I could not see him.
Q. After you either saw or knew the tight fender, the right
front fender, of your car had been in contact with Carl Lee
Crawford, you pulled your car around to the right, didn't
you!
A. I pulled to the left at 1ir'st and then straightened up and
stopped. When I stopped I tried to be out of somebody's
way because I knew the child had already run in
page 54 ~ my side, as quickly as possible. .
·
Q. You knew you·were-then on the left-hand side
of the street f
A. When I stopped t
Q. At the time of the accident.
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A. No,. I didn't strike him on the left-hand side of the sh·eet.
·
Q. You say you were on the right-hand side of the street
when you ~ad the accident!
A. Yes.
Q. Did your car ever get over on the left-hand side Y
A.. Yes~ I.would say yes. I am sure it did.
Q. You heard the testimony of Mr. Russ, who was a witness for the plaintiff, that at the time you stopped the rear
end of your car was somewhat on the left-hand side of the
road?
A. It may have been possible. I was more interested in
the child than the car.
Q. As a matter of fact, you don't know what side of the
road you were on, whether the left-hand side or the righthand side?
A. I would say the car was on the right.
Q. When you stopped Y
A. Yes, because I had pulled back.
Q. Were you the party who screamed, that 1\fr.
page 56 ~ Russ hea.rd scream Y
A. I expect I was.. Anybody could have heard
me, I suppose.
Q. When you first saw the child, did you apply brakes t
A. When I saw him Y
A. Yes.
•
Q. When you saw the car parked on the side of the street
with the men or men there working, did you put on brakes
and slow down T
A. I didn't put any on then because there was no occasion

I was on the 1·ight-hand side.

to.

.

Q. Up to the moment when you saw. the child you were still
ten, fifteen or twenty feet away; is that correct¥
A. Well, yes.
'
A Juror: I would like to clear up one point. Mrs. Hodges
testified that it was approximately the length of that table
away from the parked car. Mr. Guy said the table was four
and a half or five feet long. I would like to know the length
of the table.
The Court: Measure it. It is not over three feet, I don't
think. I would guess three feet, or thirty-seven inches.
Mr. Guy: I have a ruler here.
page 56 } The Court: Measure it.
Mr. Guy: It is forty-two and one-£ourth inches.
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CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mrs. Hodges, how long have you been driving automobiles 1
· A·. Approximately twenty-five years.
Q. Have you held driver's license ever since such licenses
were required·
A. Yes.
Q. By the State of Virginia?
A. Yes.
Q. Y~mr husband is Sheriff of Norfolk County, is he notf
A. Yes.
·
Q. Where do you and he live Y
A. At Hickory, Virginia..
Q. Do you customarily use the Campostella Road in coming· into town¥
A. At all times.
Q. Mrs. Hodges, with respect to the car that you were driving, Mr. Thorp 's car, how far from your residence do the
Thorps live?
page 57 ~ A. Just a few hundred yards.
Q. They are neighbors?
A. Yes.
Q. How did you happen to be driving that car that day?
A. I was coming in, and Mr. Thorp, they call Junior, he
was at home, and I was coming in on the bus, and he was supposed to bring his mother in, and in the meantime he got a
call back in the Service. He is in the Merchant Marine, and
he come back down to the store and asked me if I would take
his car and bring his mother to Norfolk. I had been accustomed to driving, and she called me and said she would not
go.
Mr. Guy: I object to this. I don't know what it is leading
to, but she is relating conversations that happened between
her and someone else.
A. (Continuing) She asked me to take the car and come
into Norfolk and pick her laundry up.
By Mr. Ashburn:
Q. She was not able to go Y
A. No.
Q: Mrs. Hodges, was the car in good mechanical condition?
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Mr. Guy: I object to that unless Mrs. Hodges
is a mechanic, wliich I am sure she is not.
The Court : She has testified that she bas been
driving twenty-five years. A. person who has driven twentyfive years ought to be able to say whether a car is running
normally or not.
·
Mr. Guy: I object on the further grounds that in the sworn
answers to interrogatories Mrs. Hodges contended she didn't
know when the brakes had been examined.
The Witness: That is true.
The Court: That is not any indication as to whether they
were working properly. You can ask her whether the brakes
were working at the time.
page 58

~

Mr. Guy: Note an exception.
By ~fr. Ashburn:
Q. From your observation in driving cars, was that car in
a normal working condition T
A. Perfect.
Q. ·were the brakes in a normal working condition·¥
A. Yes, sir.
Q. I understood you to say that when you entered Campostella Road it was necessary for you to stop bepage 59 ~ cause the stop lig·ht right back here (indicating)
at Springfield Avenue was against you f
A. That is right.
Q. And when the lig·ht turned green you came out Springfield A.venue, crossed over and started south on Campostella
Road!
A. Yes.
Q. You had traveled a little more than a short block when
the accident occurred?
A.. Yes.
Q. You stated you were going·, you thought, fifteen miles
an hour, a.nd in my opening statement I said fifteen or twenty
miles, and Mr. Guy seized on that. Do you actually know
what you were going?
A. No.
Q. Do you know you were going at a very moclertae rate of
speed?
A. Yes.
Q. Mrs. Hodges, as you approached the point where this
accident happened, was there anything to attract your at-
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tention as a normal driver to the fact that there was any children in that vicinity?
A. No.
Q. Was there anything to warn you of the presence of any
children until this little boy ran out in your path,
page 60 ~ in the path of your oncoming car?
A. No.
Q. At that time was it possible for you to avoid his coming
into the fender of your automobile 7
A. I could not have helped it if it had been my own.
Q. If it had been your own child you could not have pre ..
vented iU
A. No.
Q. In approximately what distance did your car stop after
the child came in contact with iU
· A. In a car length of the child's body, where he was picked
up.
Q. Were you at any time driving at an excessive rate of
speed?
A. No, sir.
Q. Were you at any time-Mr. Guy: I object to the form of the questions. You should
ask her what speed she was driving.
The Court: I sustain the objection.
Mr. Guy: I move to strike it out.
The Court : Strike it out.
By Mr. Ashburn:
Q. Were you at any time driving to the left of the center
of the street before this accident,
A. No.
page 61 ~ Q. Were you in full possession of you f acuities
prior to the accident?
A. Yes, sir.

RE-DIRECT EXAMINATION.
By Mr. Guy:·
.
Q. Mrs. Hodges, in answering the question of your counsel
just now, I understood vou to say ypu didn't know at what
speed you were driving~ Is that correct?
A. Did he ask me that or ask me was I driving over fifteen
or twenty miles an hour!
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Q. Your best estimate of the speed you were driving is
between fifteen and twentv miles an hour Y
A. Yes.
..
Q.. I understood you. to say with reference to when you
stopped and where you stopped, that it was a car length beyond the body of the little boy I
.A. I would say _approximately.
Q. .Approximately a car length 1
A. Yes.
Q. Isn't it true that the· car had dragged the little boy 1s
body some distance Y
.A. I would not know that.
Q. You don't know that f
page 62 } .A. No.
Q. You have made no estimate of how far your
ear went after you saw the child before it stopped T You
haven't estimated that, have you Y
A. No. The only thing I estimated was the distance from
the child's body to where the car was.
MRS. MARGARET GUDAC,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined by Mr. Guy:
Q. You ~re Mrs. Margaret Gudac 4/
A. Yes.
Q. You live on Ellwood Street, which is the first street
south of Wilson Road on the west side of Campostella ; is
that correctf
·
A. Yes;
Q. Were you present at or about the time of this accident
which happened on Campostella Road t
.A. Yes.
Q; You were coming home from work; is that correct Y
.A. Yes.
page 63 ~ Q. Will you please tell the Court and jury
whether you were walking, riding in a private car,
on a bus, or how you came home T
.A. I had just gotten. off the bus at Wilson Road and Campostella, at the corner of Campostella and Wilson Road.
Q. The bus that you were on, where does it go from that
corner7
.A. It generally turns right on Campostella Road.
Q. But on that day and on that occasion Y
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A. The driver said she was going to take the bus to the
car barns, although it happened she didn't.
Q. You mean she turned right 1
.A. Yes.
Q. I understand you got off on the ·wnsou Road side of
that corned
.A. Yes.
Q. Where did you walk from there?
A. South on Campostella Road towards Ellwood Street.
Q. Did you see the body of Carl Lee Crawford as it lay
in the street after the accident and before it was picked up?
A. I did.
Q. Tell the Court and jury how far it was from the eastern
curb line out into the street.'
A. I can tell you approxi~ately. I was at s-qch
page 64 ~ a distance I could not tell you exactly. It was to
the east side of the middle of the street.
Q. It was to the east side of the middle of the streeU
A. Yes.
Q. At the time or shortly afterwards, didn't you estimate
that space as eight feet from the curb.Y
Mr. Ashburn: Objected to., if your Honor please.
The Court: Objection sustained. It is a leading question.
Mr. Guy: Note an exception.
By Mr. Guy:
Q. You say it was to the east of the middle of the street?
A. Slightly.
Q. Did you at any time immediately after or close to the
time of this accident, estimate how far it was out?
Mr. Ashburn: Objected to. He is attempting to get in
by indirection what l1e is not entitled to get in. Any statement that she made subsequent to that time would not be
primary evidence.
Mr. Guy: I am trying to show that the witness did estimate the distance.
Mr. Ashburn: That is what you can't. do.
page 65 ~ :Mr. Guy: I am asking her whether she did estimate it at or about that time. ·
·
The Court : The witness answered the question as to
where the bodv was when she saw it on the street. She said
east of the center of the road. You can ask her did she measure the distance of where the body was to the east curb. If
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she did, she can say the result of the measurement. if she
didn't measure it, she can't say. That is as far as you can
go.
l\fr. Guy: Note an exception. No further questionsr
CROSS EXAMINATION.
By l\Ir. Ashburn:
Q. Mrs. Guclac, at that time, when you saw the ehild's body
in the road, where were you t Were you somewhere up here
by the Esso Service Station Y
A. Approximately in back of the Campostella Cleaners.
They run through from Campostella Road to ,vnson Road.
Q. You were some one hundred feet from the point where
the body was 1
A. Yes.
Q. Had you seen the child prior to the time it came in contact with the automobile t
page 66 ~ A. On that davt
Q. Yes.
•
A. No.
.
Q. And you didn't see him when he actually did come in
contact with the automobile?
A. No.
Q. Wben your attention was attracted to the happening,
he had already come in contact with the car f
A. That is rigllt.
Q. ·was the car then stopped or was it still moving?
A. The car was passing over the child's body at the time
I saw it, the right rear wheel.
Q. Was it moving rapidly or Alowly?
A. Very slowly because you could notice the car was bumping over the body, and it was not over a car length when she
came to a stop, because she was coming to a stop at that
time.
Q. She came to a complete stop?
A. Yes.
Q. Not over a car length of the body?
A. Yes.
Q. What did Mrs. Hodges do as soon as the car stopped?
A. She got out of the car immediately and I think she
hollered for someone to please help her, and a man ran out in
the street at the time. I didn't know at the time
page 67 ~ who it was. I later learned it was Mr. Moore, and
picked the child up and put him in the back seat of
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the car Mrs. Hodges was driving. Mrs. Hodges g-0t in the
ha.ck seat of the car with the child and Mr. Russ drove the
car to the hospital
· Q. You didn't know Mrs. Hodges prior to that date 7
A. No.
Q.. She was not one of your acquaintances 7
A. No.
Q. I take it you live in that neighborhood, do you, near
where this accident happened?
A. Yes.
Q. You probably knew the child by sight, didn't you Y
A. I had not seen him for some time at the time of the accident, and I could not recognize him because it had been
some time since I had seen him.
Q. You had known the Clark family?
A. Yes.
Q. Where do they live 1
A. It is in the seventeen hundred block, around 1731 or
1733 Canton A venue.
·
Q. Would that be there or four blocks from where the acci·
dent happened?
A. Approximately two blocks.
Q. Is it east of Campostella Road, or west of Campostella
Road!
page 68 }- A. It is west of CamposteUa Road.
Q. West of Campostella Road T
A. Yes, sir~I beg your pardon. It is east.
Q. East of Campostella Road Y
A. Yes.

.

R. E. CLARK,

called as a witness on behalf of the plaintiff, having been first
· duly sworn, testified as follows :
Examined by Mr. Guy:
Q. What is your name and where do you live, sirt
A. 1731 Canton A venue, R. E. Clark.
Q. R. E. Clark Y
A. Yes.
Q. You are the husband of Mrs. Pencie Clark, the plaintiff
in this case?
A. Yes.
Q. The little boy, Carl Lee Crawford, was not your sonY
A. No.
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Q. But her son by a previous marriage Y
A. Yes.
Q. Mr. Clark, at my request did you step off the
distance from Campostella Road to your home on Canton
AvenueY
A. Yes, I did..
Q. Would you tell the Court and jury approximately how
ma11.y steps it was Y
A. It was approximately 180 steps.
Q. 180 steps 1
A. Yes.
Q. Do you know exactly, or about how long your steps is f
A. Two or three feet.
Q. What kind of car do you own Y
A. A 1940 Ford.
Q.~au
A. A 1940 Ford.
Q. "\\7bat kind 1
A. A Ford.
Q. What year Y
A. 1940.
Q. At my request, did you measure the length of that Ford
automobile Y

page 69

A.

~

Yes.

Q. How long is it Y

A. It is sixteen feet long and six feet wide, and six feet
tall.
·
page 70 ~

CROSS EXAMINATION.

Examined by Mr. Ashburn:
·
Q. Mr. Clark, do you· live in the first block of Canton Avenue east of Campostella Road Y
A. Yes, sir.
Q. Canton A venue is the next street south of Princeton f
A. That is right.

MRS, PENCIE C. CLARK,
.
the plaintiff, having been first duly sworn, testified as follows·:
Examined by Mr. Guy:
Q. You are Mrs. Pencie C. Clark; is that correcU
A. That is right. .
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Q. Did you qualify as Administratrix of the Carl Lee Crawford Estate?
A. Yes.
Q. I hand you a certificate, certified copy of a certificate,
a qualification., and ask you if that is a copy of your qualification as Administra trh:?
A. Yes, sir.
page 71

~

Mr. Guy: I offer this in evidence as "Plaintiff's Exhibit 3. ''

By Mr. Guy:

Q. How many children did you have?
A. I have one, I had this one.
Q. How old was he?
A. He was four years and two months old.
Q. It has been testified that he was your son by a previous
marriage?
A. That is right.
Q. Is his f atlier dead or alive?
A. His father died in 1941, April 29.
Q. On the date of this accident, leaving out the morning
. and starting with the afternoon after you had given Carl
his lunch, what, if anything, did you do thereafter?
·Mr. Ashburn: Objected to, if Your Honor please.
The Court: How is it material T
Mr. Guy: This defendant has served written notice on
the plaintiff that they expected to attempt to show negligence
on the part of the mother of the child in allowing it to be in
the street. Under. the cases I am entitled to show what the
situation was in that respect.
The Court: Answer tbe question.
Mr. Ashburn: "\Ve save an exception because it has no relation to the legal question in any respect.
page 72

~

A. l\fay I hear the question again Y

By Mr. Guy:
Q. How were you occupied from the time of lunch, from
lunch time on the day of the accident. Were you at home or

out shopping, or what were you doing?
A. After I had finished my house duties I decided to w.ash.
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It was Easter week and I wanted to get it over with as soon
as I could that week, as early as I could.
Q. While you were doing the. family washing, where was
Carl Lee Crawford¥
A. In the yard, playing· in the back. He had a little playhouse under the back of the porch that he could stand up in
there, and he had his toys in there.
Q. Approximately what time in the afternoon was it when
you called him in from play?
A. As near as I can guess the hour it was five or ten after.
I looked at the clock and the hour hand was five, but I could
not say whether it w·as five or ten. I called him back and 'he
came in.
Q. When he came in what did you do, after Carl came in?
A. Well, I had a little bath tub out there and I was tired
and decided to put him in the sink instead of carrying him
to the bathroom, and I put him in and I give him a bath. I
had not taken his underwear off, but I did do that. I stripped
him off and I did give him a thorough bath and
page 73 ~ then I took time to clean his ears, swabbed them.
After giving him a thorough bath I went to the
. clothes line and got a little suit off the line and put on him
and said, "This will be all right for now."
Q. Approximately,, you say, it was between five and ten
minutes after five when you called him in the house?
A. That is right.
Q. Approximately what time was it when you completed
bathing hiin and had gotten his clothes off the line and had
finished dressing him 1
A. It took about ten minutes, I should say.
Q. Ten minutes Y
A. Yes.
Q. That would put it between ten aucl tv.;enty minutes after
fiveT
A. Yes.
Q. What did you do with Carl then f
A. He said, "Mother, may I ride my tricycle?"
Mr. Ashburn: It is improper to go into all of these details.
The Court: Objections sustained.

By Mr. Guy:
.
Q. Don't relate any conversation between you and Carl.
A: All right.
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Q. Just state what happened After you had
page 74 } finished dressing him, did you put him back out to
play7
A. Yes.. He asked me to let him ride his tricycle and I ·
told him he could ride it out in the back yard in the driveway.
Q. You told him he could ride it out in the back yard?
A. Yes.

Q. How long had he been riding on the tricycle 7
A. He had had it for some time. He had had it for about
two years and had been riding it that long.
Q. He was four years and two months old 7
A. Yes.
Q. He got it on his second birthday f
.A.. Yes.
Q. After you put him out with his tricycle to ride it in the
.alley way or driveway, what did you do?
.A. I told him to stay in the driveway and play on his bike,
and I was getting the clothes in.
·
Q. You mean the clothes you had washed and hung out on
the line?
A. Yes.

Q. When you went out to get the clothes hanging on the
line did you, or not, see Carl Y
A. I saw him in the driveway with his bike.
Q. Was anyone with him, or not 1
A. Not ·the first time, but when I came backpage 75 } when I went back out there was a litle girl out
there between the kitchen and the back porch.
They were in the driveway with the bike, standing there talking.
Q. Who was the little girl f
A. Linda, about six years old.
Q. Where does she live f
A. Diagonally from me.
Q. You live on the south side of Canton f
A. Yes.

Q. And she lives on the north side of Canton.
A. That is right.
Q. After you had gone out to take in the clothes and had
seen Linda there with Carl, what did you do then?
A. I got the rest of the clothes and brought them in and
then I went down and turned the Lion heater on. I was going
to take a bath.
Q. The hot water heater?
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A. Yes. I went to the bathroom to run the water in the
tub and something said., ''You better go look,'' and I did.
Q. Did you take a bath or do something else.?
A. No, I went out in the driveway and I didn't see the bike
at all then ..
Q. What did .you doY
A. I looked. around and didn't see him and I began calling
him.
page 76 ~ Q. In the course of your looking for him around
there, did you. find him t
.A... No, sir.
·
Q. Was it while you were looking for him that you received
information that this accident had happened Y
A. I didn't understand that.
Q. Was it while you were still looking for him that you
received information about this accident 7
A. Yes.
Q. How long were you looking for him before you got the information about the accident 1
A. Close to ten minutes.
Q. The testimony has been that Car] was a little fellow.
Is that correct?
.A. No, sir. He was a very large developed child, and
average of a six year old child.
Q. Was he normal height 1
Mr. Ashburn: That was given by the Coroner.
The Court: The Coroner gave that information that he
weighed 45 pounds, and his height.
Mr. Ashburn: Four feet two inchE's.
Mr. Guy: I didn't hear that.
By Mr. Guy:
Q. Mrs. Clark, is this the tricycle you let him ride on that
dayf
·
page 77 ~ A. Yes, sir.
Q. That is the one he had been riding for two
years!
A. That is the one.
Q. After the accident had happened, did you see that tricycle?
A. Yes, sir.
Q. Where was it 1 .
A. When I went to the corner a man banded it to me_ I
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don't know who he was. He said it was a little further
downQ. Don't tell what he said. \Yhen you went to the corner
where the accident happened, you meanA. Yes, sir. ·
Q. Someone handed you the tricycle?
A. Yes, sir.
Q. Is the tricycle the same color and in the same condition today as it was at that time¥
A. Yes, sir.
CROSS EXAMINATION.
Examined by Mr. Ashburn:
Q. Have you lived in that neighborhood fo_r a long time f
A. On that street or in Campostella?
Q. Campostella.?
A. I I1ave been living out there about seventeen years.
Q. There is a great deal of traffic on Campostella
page 78 ~ Road?
A. Well, I wouldn't know that. There is some
traffic, yes.
.
Q. It is the main arterial highway going out of the city.
A. To where?
Q. Going south out of the city leading to and from the
city in a southerly direction.
A. As far as I know., it is.
Q. How long had you lived at the Canton Street address f
A. Nine years, it will be this coming October.
Mr. Guy: The plaintiff rests.
Mr. Ashburn: If Your Honor please, I have a motion to
make.
The Court: Gentlemen, you will be excused for about ten
minutes.
(The jury retired).
Mr. Ashburn: If Your Honor please, the motion is to strike
the evidence of the plaintiff on the g·round that the evidence
introduced does not present a case upon which the
pag·e 79 ~ Court could sustain a verdict. Of course, your
Honor knows the Virginia doctrine relative to
children is very liberal, and if there is any circumstances
brought home to the defendant to put the defendant on no-
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tice that children may be expected to cross the street, it
practically becomes a jury question, but the facts here as
shown by the evidence are uncontradicted that as the defendant approached the scene of this accident her view of the
location where this child was was obstructed bv an automobile parked at the curb of Campostella Road. .,The evidence
is uncontradictecl that not only did she not see it but she
could not have seen the child in the position it was.
The identical question almost was presented in the case
of Messick v. Mason, 156 Va., 193. The rule laid down by the
Court in that case is stated to be this:
"\Vben the driver of an automobile on the public highway
does not see children in or near the roadway in such a posi:
tion that their childish impulses may reasonably be expected
to place them in danger from passing automobiles, aucl there
are no special facts or circumstances known to the driver,
or which ought to be known to him in the exercise of a reasonable lookout, which would put an ordinarily prudent man
on notice that children are., or are reasonably to be expected
to be, in or near tl1e roadway at a particular place~ the driver
is not chargeable with negligence merely because he does not
anticipate a child will or may step, or run out, into the road
at that place in front of his automobile, and does
page 80 ~ not decrease his speed or increase his vigilance
and care accordingly. In such a case, until he sees
or ought to have seen the chilil, his permissible speed is no
less, and the degree of cate and vigilance owed by him is no
greater in a case in ~hich a child is involved than in a case iu
which an adult is involved.''
·
There is no showing of any negligence here within that
doctrine. Mr. Guy can only contend that Mrs. Hodges ought
to have anticipated that this child would run across the road
at that point. Under the facts, the undisputed facts, there
was nothing which would put her on notfoe that such would
happen. There is no evidence, I respectfully submit to the
Court, on which your Honor could sustain a recovery. There
is no showing of any primary neg·ligence.
Note : The motion was argued at length and overruled,
to which ruling of the Court the defendant., throug·h counsel,
then and there duly accepted.
( The jury returned to the courtroom).
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HOWARD B. MOORE,
called as a witness on behalf of the defendant, having been
:first duly sworn, testified as follows ;

page 81 } Examined by Mr. Ashburn:
Q. Mr. Moore., give UR your name and how old
you are, please.
.A.. Twenty-four.
Q. W}lat is your full namef
.A.. Howard B. Moore.
Q. Where do you reside at the present timeY
.A.. .A.t the present time I live at 352 West 14th Street.
Q. In the City of Norfolk 7
A. Yes.
Q. On last March 28th, where were you living·f
.A.. 3050 Fireside Drive, Fireside Road.
Q. Is that in Riverdale?
A .. That is in Riverdale, Norfolk County~
Q. Mr. Moore, in March of this year, when you were going
to your home in Norfolk County from Norfolk, state over
what highway you traveled or over what street you traveled Y
.A.. I always had to go over the Campostella Bridge and
follow the Campostella Road out to Riverdale.
Q. That is in a southerly direction from Norfolk CityY
.A.. That is right.
Q. Did you see this accident which occurred on the afternoon of March 28th when this little boy came in contact with
Mrs. Hodges's automobile!
.A.. I did.
page 82 ~ Q. Tell the jury where you were at that time?
.A.. I was standing on the left side of my car
which was parked on the west side of Campostella Road. I
happened to be looking directly at the accident, and the. car,
when it happened. I had the left door of my car partially
open and was reaching in to set the hand brake so the car
would not roll.
Q. Was it your car that had the punctured tire at that
timef
A. Yes.
Q. About how long had your car been at that poinU
A. Approximately fifteen minutes.
·
Q. :M:r. Moore., were there other cars parked to the rear
of your carY
A. There were.
Q. On the west side of Campostella Road parallel to the
curb?
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A. They were. .
Q. In your own language, please tell the Court and jury
what occurred there?
.
A. Well, as I say, I was standing on the left side o:f ;my
ear with the door partially open, and it was without any reason I was looking south on Campostella Road when this car
came by at a moderate rate of speed, and at the same time I
seen this child run off the sidewalk out into the
page 83 ~ street. I didn't know right at the moment ·what to
do because nothing had l1appened right at the moment. I saw the car when it was right beside my car and it ·
swerved to the left, and just about the time it hit the child,
maybe a second before, I heard the brakes and just a -little
thud but no skidding ·or anything, but just heard the pressure
of brakes and, of course, the child ran into the right front
fender of the car and was knocked down and the right rear
wheel passed over its body.. The car then stopped approximately one car length from the spot where the child was laying.,
·
Q. Mr. Moore, as this child ran out into the path of Mrs.
Hodges "s carMr. Guy: I object to the question, if your Honor please.,
as being leading. It is his own witness.
The Court: Let him finish the question first.
By Mr. Ashburn:
. Q. ( Continuing) Approximately how far was it from Mrs..
Hodges's car when he cleared the front of your car¥
A. I don't quite g·et that.
.
Q. If we use this as the curb, and this as the street (indicating), your car was on the west side of Campostella Road Y
A. Yes.
Q. You we1·e parked at the curbf
page 84 ~ A. Yes.
Mr. Guy: Let him place the car. I object to his leading
the witness.
The Court : He has already testified to where the car was.

By Mr. Ashburn:
Q. Your car, it has been testified, was on the west side of
.Campostella Road Y
A. Yes, sir.
Q. And you were standing by your door?
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A. Yes.
Q. The child ran from the west side of Campostella RoadY
A. Yes.
Q. In an easterly direction f
A. Yes.
Q. And Mrs. Hodges was coming south f
A. Yes.
Q. And this child ran out from the side of the street, as
Mrs. Hodges was coming south f
A. Yes.
Q. As he stepped off the curb, how far was he from Mrs.
Hodges 's car f
A. I would say she was approximately-well, she was on
her side and, of course, as things progressed she swerved to
the left.
page 85 ~ Q. Was it possible for her to see the child, in
your opinion, until he collided with the front of
·her car?

Mr. Guy: I object to that.
The Court: I sustain the objection. It is an opinion.
Mr. Ashburn: I mean by his observation.
By Mr. Ashburn:
Q. From your observation., could she have seen the child.
until it reached and passed opposite the front of your car Y
A. I don't see how she could very wen have seen the child.
Mr. Guy: I obj~ct to that. He can testify to the physical
facts.
The {fourt: I sustain the objection as to what she ·could
have seen. He can say whether he could have seen it from
the position he was in.
Mr. Ashburn: He was in a very different position from the
one she was in.
By Mr. Ashburn:
Q. Did your car obstruct her view of the child until he
cleared the front of your carY
A. Yes.
Mr. Guy: I object to that.
The Court: Objection overruled.
page 86 ~ Mr. Guy: I note an exception.
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By Mr. Ashburn:
Q. At the time the child got in a position to be apparent
to her, how near was he to her cart
Mr. Guy: I object to that, if your Honor please. It involves knowledge on his part as to when she could have seen
the child.
The Court: He was in a position to see both the child and
the ·car.
·
Mr. Guy: He testified he was looking south.
The Court: He testified he saw the child. The question is
proper.
Mr. Guy: Note an exception.
A. I would s~y the child was not over ten feet f r0in her
car.
By Mr. Ashburn:
Q. With respect to the rate of speed at which Mrs. Hodges
was traveling, give the jury your. best judgment on that?·
A. You mean the actual speed she was traveling f .
Q. Was she g·oing rapidly, slowly, or how 1
A. Approximately between fif~.een and twenty miles an
hour.
Q. And what distance do you think she stopped her car i
page 87 }

Mr. Guy: I object to that.
The Court: I sustain the objection. You can
say what distance she stopped in.
Mr. Ashburn: The Court of Appeals· has said on that
question that no man's vision accurately records distances.
It would be the heigl1t of folly for me to contend to the jury
that anybody at the scene could say it was twelve feet as distinguished from thirteen feet or nine feet. All he can give is
a reasonable approximation.
The Court: Ask him how far the car traveled after it hit
the child.
A. Approximately fifteen feet between the child's body and
the back end of the car when it was struck.
·
By Mr. Ashburn:
Q. Was there any excessive speed on the part of Mrs.
Hodges at any time when it was within your view?
A. No.
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Mr. Guy: We object. He can testify as to what speed
she was going but not whether it was excessive.
The Court : He has .already testified as to the spced1 in bis
estimation, the c.ar was traveling when he first saw it~ that
it was goin.g very slowly and continued going slowly. That
is his testimony..
page 88} By Mr. Ashburn:
Q. From the position in which you were., state
whether Mrs. Hodges could have done anything which would
have succeeded in avoiding this child, striking this c.bild.
Mr. Guy: I object to that. He is asking what this lady
could have done when he was watching the child and not
watching her..
.
The Court : He was watching both the clilld and the defendant. That is his testimony.
·

By the Court:
Q.. Were you looking at the cl1ild and the automobile at
the same time 1
A. As the car came by me I was standing opposite my car
.and it came in my view, and as the front end of the car passed
me it would put her car on a vision with· mine..
Q. .Answer the question.
A. I would hate to say exactly what Mrs. Hodges could
have done. · If it had been myself driving I don't think I
could have done much more than she did.
Mr. Guy: I object to that.
The Court: The witness said if he bad been driving under
the same circumstances he didn't know anything he could
have done :much more than she did.
Mr. Guy: I note an exception.

By l\fr. Ashburn :
Q. Who was it that picked the child up from the
street?
A. I did it.
Q. Who placed it in the back seat of J\frs, Hodges 's car?
A. I placed it in the back seat of Mrs. Hodges's car.
Q. Who drove the car to the hospital 7
A. At that time I didn't know who it was, but now I know
it was Mr. Russ.
page 89 }
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Q.. What did Mrs.. Hodges do upon immediately stopping
the car7
·
A. I don't recall if Mrsr Hodges· screamed. Mrs"r Hodges
got out of the car, and, of course, she was very mueh upset
and she went immediately to the people that gathered out
there and asked whose child it was. She didn't find anyone
who knew whose child it was, and she turned and stated, I
might say demanded, we carry it to the hospital..
Mr. Guy:- I object to this as immaterial.
The Court.: To what happened immediately afterwardsf
Mr. Guy: As to what she said to bystanders and what they
said to her.
By Mr. Ashburn:Q. She wanted to get the child to the hospitaU
A .. Yes ..

Q.. Mr. Moore, where was Mrs. Moore at that timef
A. Sitting· in my car.
page 90 ~ Q. Was she under the steering wheel or in what
part of the car?
·
A. On the right-hand side of the car..
Q. Your car was facing south!
A. Facing southr
Q. Who was it that you had engaged to fix your tire!
A. It was the attendant in the service station on the corner
of Campostella and Wilson Roads.
Q. Do you know whether or not he saw the happening?
.A.. I don't.
Q. Have yon heard as to whether he did f
Mr. Guy: I objected to that.
The Court: Objections sustained.
The Witness: I haven't seen the man.
The Court: Don't answer that.
CROSS EXAMINATION..

By Mr. Guy:
Q. Mr~ Moore, your car is correctly located with reference
to the curb here in this place (indicating); is that right?

A. Yes.
Q. I understood you· to say you were on the Ieft side of

your car with the door partially open?
A. Yes.
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Q. At the time this started happening?
A.. Yes.
Q. Did the Hodges car get close enough to you
when it passed to cause you to notice it?
A. I don't think so.
Q. You didn't pay any particular attention to it when it
started passing you?
A. No.
Q. I understood you to say that the car was about opposite
you, where you were, when, in your opinion, the driver could
see the boy; is that right 1
A. Yes. I might make a little change there. I meant bumper
to bumper, side by side.
Q. You mean like that (indicating)?
A. Yes.
Q. You say this car, in your opinion, would have to have
its front bumper even with your front bumper before Mrs.
Hodges could see the child?
A. In my opinion, yes.
Q. How far south of the southern line of Princeton· Avenue was the point where you picked up the body of this child Y
A. I would say right even with the sidewalk.
Q. About even with the sidewalk?
A. l don't remember that exactly, but the best I
page 92 ~ can remember, it was about even with· the sidewalk.
Q. And the Hodges car was about :fifteen feet or a car length
beyond the child's body when it stopped?
A. Yes.
Q. Is that correcU
A. Yes.
Q. And there was nothing to attract your attention to the
Hodges car after you saw the car had passed you and was
even with the front of your car?
A. That is right.
Q. I believe you have said you heard the brakes put on
about the same time the car hit the child Y
A. Approximately at the time. .
Q. When was the screaming? Did you hear a scream T
A. It was either Mrs. Hodges or my wife. I thought my
wife did. I don't know if Mrs. Hodges did.
Q. Do you know where the young fellow was who was helping you with the tireY
A. No.
Q. He was not out there with you¥
page 91

r
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A.
Q.
A.
Q.

At the back of the car.
You think he was at the back!
He may have ooen at the back.
I believe you said you were reaching in in order to set
the hand brakes of your car¥
page 93 r A. Yes.
.
Q. Had you set the hand brakes when this accident happened?
A. Yes.
Q. In other words, you think you had set them. The hand
brakes are right low in the cars 7
A. You don't have to hold your head down. You j"qst reach
in and pull it up.
RE-DIRECT EXAMINATION.
By Mr. Ashburn:
Q. Do you have any personal interest in the outcome of
this case¥
A. I beg your pardon 1
Q. Do you have any personal interest in the outcome of
this case?
A. I have no personal interest whatsoever.
Q. Did you know Mrs. Hodges prior to that date¥
A. No; I didn't.
Q. Had you ever seen her before, as far as you know¥
.A. As far as I know, I had not seen her before.
page 94

r

MRS. MARY LEE MOORE,
called as a witness on behalf of the defendant,
having been first duly sworn, testified as follows:
Examined by Mr. Ashburn:
Q. What is your full name Y
A. Mary Lee D. Moore.
Q. You are the wife of Mr. Moore who just testified 7
A. Yes.
Q. How old are you, Mrs. Moore?
A. Twenty-three.
Q. On the 28th of March of this year, where were you and
Mr. ·Moore living?
A. At 3056 Fireside Road, Riverdale.
Q. Did you use Campostella Road in going from Norfolk
City to your home Y
A. Yes.
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Q. On the 28th of March, on the afternoon when this accident occurred out there, did you have some difficulty with
your car before you got home that afternoon f
.A. We had a flat tire as we started past the stop light at
Campostella, and had pulled over to the side of the road to
get it fixed.
Q. Was it your car having the flat tire fixed very close to
where the accident occurred 7
A. Yes, sir.
page 95 r Q. What part of the car were you in at that
time?
.A. I was in the front seat on the right-hand side.
Q. Tell the jury in your own way what you saw.
A. Well, I was sitting kind of like this (indicating).
It was a coupe, and I was waiting for my husband while he
was getting the man to get the tire fixed, and I noticed two
children, a boy and girl, playing on the side of the road that
our car was parked on. Just about the time I saw the car
coming, and I was sitting where I could see kind of cattycornered, and as I saw the car coming that Mrs. Hodges was
driving·, just about the time she got alongside of our car the
little boy decided to run, and I kp.ew before she ever hit him
that there was going to be an accident and I screamed. Then
my husband naturally went out and picked him up.
Q. As the little boy started across Campostella Road, was
he running or walking?
A. He was running·.
Q. Running?
A. Yes.
Q. Did he run in the direction which was right in the path
of Mrs. Hodges' oncoming car?
Mr. Guy: Objection.
The Court: I sustain the objection.
By Mr. Ashburn?
Q. In which direction did he run f
page 96 ~ A. He run from the west side of Campostella
Road over to the east side.
Q. What part of Mrs. Hodges' car did he run against?
Mr. Guy: I object. He can ask her what part of the car
came in contact with him.
·
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By Mr. Ashburn~
Q. Did he run into the car; if so, where?
A. I would say the right front bumper came in contact with
the childf
Q. What happened then Y
·
A. Well, after she hit the boy she stopped just about as
s·oon as ·she could, and she got out and naturally she was
nervous, and she inquired as to the little child's parents, and
then after that there was some man that got in the car and
she got in after my husband put the little boy in the back
seat, and they carried him to the hospital.
Q. Did you get out of your carY
A. No.
Q. I don't wish to embarrass you, but will ask yon if you
were in the family way at that time Y
A, Yes, sir.
Q, And that is the reason you stayed in your ca.r7
A. Yes.
Q. Was Mrs. Hodges proceeding rapidly or· slowly at the
time when this occurrence happened i
page 97 } Mr. Guy: It has not been shown that this lady
drives an automobile or is competent to judge
.
speed.
The Court: If a person never drove an automobile at all
they could say· whether a car was going fast or slow. He·
hasn't asked her to estimate the speed. Answer the question ..
A. She was not going too fast.
By Mr. Ashburn:
Q. Do you drive yourself 1
A. Yes.
Q. Can you express an opinion in terms of miles per hour,
or did yon have sufficient time to form a~ opinion?
A. Well, I don't know so much actually about the speed,
but I would say she was going maybe seventeen or eighteen
miles an hour, because I don't see how she could have stopped
as soon as she did if she was going more than that.
Q. Did she stop very quickly?
A. Yes, in my opinion, she did.
CROSS EXAMINATION.
By Mr. Guy:
.
Q. You testified that you saw it and it was the right front
bumper of the car that hit the little boy y

Pencie C. Clark, Adm'x., etc., v. Lela Old Hodges

79

Mrs. C. G. Thorv.
~~. Yes, the best I could see.
Q. "\¥hat happened, if anything, then? Did the
child fall in the street, did it knock it up in the air,
or what happened f
.A. I would say he fell kind of under the car.
Q. Did the front wheel go over him?
A. No.
Q. .As a matter of fact, didn't it knock him up in the air
when it hit him f
A. I don't know. I was $0 excited, and I just rememberI know the front' right wheel cleared the boy.
Q. How far was that in front of your car where they hit Y
A. Oh, I would say it was about fifteen, eighteen, to twenty
feet.
Q. From fifteen to twenty feet7
A. Something in that vicinity.

page 98
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MRS. C. G. THORP,
called as a witness on behalf of the defendant, having been
first duly sworn, testified as follows:
Examined by l\ir. Ashburn:
Q. State your name, please, and where you live,
pag·e 99 ~ l\f rs. Thorp.
A. Mrs. C. G. Thorp, Hickory, Virginia.
Q. Mrs. Thorp, are you a neighbor of Mrs. Hodges?
A. Yes.
·
Q. I believe the auto~obile which Mrs. Hodges was driving
on the day of this accident was owned by your son 7
.A. Yes.
Q. What sort of automobile is it?
A. It is a Ford. I don't know whether it is a 1944, or not.
Q. A Ford sedan f
A. Yes.
Q. Had you originally intended to go to the city with Mrs.
Hodges that day?
A. Yes. We planned to go to in together in the afternoon~
I didn't have to come for anything and I didn't, decided not
to come. I had work to be done at home.
Q. Did you ask Mrs. Hodges to bring anything back for
you1
A. Yes, asked her to bring our laundry for .us.
Q. You, yourself, don't know anything about the accident.
that happened 1

A. No.
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Q. You were home?
A. Yes.
page 100 ~

Mr. Ashburn: You may inquire, Mr. Guy.
Mr. Guy: No questions. '

Mr. Ashburn: We rest.
The Court: Gentlemen, all of the evidence is in in this
.case and while the Court is considering the instructions, I
expect you had better go and have your lunch. Be back at
two o'clock.
Thereupon, at 12 :40 P. M., the ~ury was adjourned to 2 :00
P. M.
page 101 } Mr. Ashburn: At tl1e conclusion of all the testimony, I wish to renew my motion to strike the
testimony of the plaintiff upon the grounds formerly stated,
namely, that no case has been proved upon which the Court
would sustain a verdict for the plaintiff.
The Court: The Court will overrule the motion. .
Mr. Ashburn: Exception.

page 102

~

INSTRUCTIONS.

Mr. Ashburn: The defendant objects and excepts to the
action of the Court in giving any instructions for the plaintiff upon the ground that under the evidence in this case it
would be the duty of the Court to set aside any verdict returned in behalf of the plaintiff, and that there is no evidence
upon which a verdict could be sustained, the ref ore, the plaintiff is not entitled to any insbuctions.

Plaintiff's Instruction No. 4 ( Grarited):

"The Court instructs the Jury that it is the duty of the
driver of an automobile approaching· and about to enter an
intersection where pedestrians are entitled to the right of
way to maintain a reasonable lookout for the purpose of discovering if there are pedestrians at the intersection entitled
to and using their right of way, and if upon approaching such
an intersection the driver of an automobile can in the exercise o! ordinary care see that her view is obstructed in
such manner that she cannot tell whether or not there is a
pedestrian entitled to and using or about to use his right of
way until after she has entered the intersection,
page 103 } then it becomes her duty to have or put her car
under such control that, after she has reached a
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;point where the obstruction no longer prevents her seeing
the pedestrian, she will, in the exercise of ordinary care, still
have time and space within which to change her course, slow
down, or come to a complete stop if necessary, to permit the
pedestrian to safely and expeditiously cross the intersection.
The Court further instructs the Jury that if you believe
from the evidence in this case that as the Defendant approached or was about to enter the intersection of Princeton
.A.venue and Campostella Road, there was no traffic of fleer on
duty and no traffic signal operating, and she observed, or in
the exercise of ordinary care could have observed, that her
view of pedestrians entering or about to enter the intersection was obstructed so that she probably could not see a pedestrian entitled to and usinz or about to make use of his
right of way, and if you believe from the evidence in this
case and under the appropriate instructions herein that at
that time Carl Lee Crawford was a pedestrian entitled to
and using or about to use his right of way, then it was and
became the duty of the Defendant to have or put her car
under such control that she could, after discovering the peril
of Carl Lee Crawford, in the exercise of ordinary care, have
changed her course, slowed down, or if necessary, come to a
complete stop in order to permit him to safely
page 104 } cross that intersection, and if you believe from
the evidence in this case that the Defendant failed
to .observe that her view was obstructed in the manner set
forth above or if you believe that her view was so obstructed,
but failed to have or put her automobile under the control
above indicated, then her failure to observe the obstruction
or her failure to have or put her car under the indicated control after observing the obstruction would in either instance
constitute neg·ligence, and if you believe that such negligence
existed and that it was a proximate cause of the accident,
then your verdict should be for the Plaintiff even though you
may believe from the evidence that after observing the deceased, the defendant did not have sufficient time and space
in which to avoid the accident.''
Mr. Ashburn: ·with the special reference to Instruction
No. 4, the defendant excepts to the action of the Court in
granting said Instruction on the ground that the Instruction
. is an improper statement of the law, that it is not applicable
to the evidence in this case, that there is no evidence in the
case to support the Instruction, that it is a finding Instruction, it is not complete in many particulars in that it fails to
negative contributory negligence of the plaintiff herself, that
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it is misleading, that there is no evidence that the
page 105 ~ car was improperly parked or that it constituted
an obstruction within the meaning of the term
as used in the instruction, on the ground that the instruction
makes the defendant an insurer of the safety of the plaintiff's
decedent, upon the ground that it places a greater burden
upon the defendant than the applicable law places upon her,
and upon the ground that the instruction as granted is in
direct conflict with other instructions granted by the Court.
Plaintiff's Instr1.1Jction Na. 6 (Granted):

"The Court instructs the Jury that a child less than 7 years
of age is conclusively presumed as a matter of law to be incapable of contributory negligence.
The Court further instructs the Jury that in this case, that
if you believe from the evidehce in this case that Carl Lee
Crawford was between 4-5 years old, then even though you
may believe from the evidence that the conduct of Carl Lee
Crawford was such that, had he been an adult, it would have
constituted contributory negligence, barring any recovery by
his Administrator, nevertheless, such conduct on bis part,
even if it existed, is not a bar to a recovery by his Administrator in this case because of his extreme youth
page 106 ~ from which the law conclusively presumes him incapable of contributory negligence.''

Ur. Ashburn: The defendant specifically objects and excepts to the action of the Court in granting Plaintiff's In.struction No. 6 on the ground that while it is true a child four
years, two months, and twelve days of age is conclusively presumed to be incapable of contributory neg·ligence, yet the instruction is erroneously worded and this idea is erroneously
expressed in a misleading manner. .
Plaintiff's bistruction No. 8 (Gra1tted):
"The Court instructs the Jury that if they find for the
Plaintiff they may assess the damages at such sum as they
may deem fair and just under all the circumstances of the
case; such damag·es not to exceed Fifteen Thousand ($15,000.00) Dollars."
Plai1itiff's Instruction No. 10 (Granted):
'.'The Court instructs the Jury that a parent is only required to use reasonable care for the safety of her children
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and by that is meant that she must use only such care as a
reasonable, prudent parent would use under the same circumstances with regard to a child of like years, and
page 107 ~ in determining this point you are instructed that
the law recognizes that some parents have more
family chores to perform than do others, that children require
sunshine and fresh air and that a parent who has other family
duties to perform is not required to keep a child always in
the home or to give constant uninterrupted, exclusive attention to and attendance upon a child while it is outside of the
home and reasonably believed to be in a place of comparative.
safety, and in judging the conduct of the Plaintiff in this
case, you shall judge her by comparison with what you believe a reasonable, prudent parent living 'in the same or similar circumstances and location and with the same or similar
duty or duties to perform ( so far as the evidence in this case
may show those circumstances, location and duty or duties)
would have done under like circumstances and unless you believe that such a similar parent would have exercised more
care in the premises, then the conduct of this Plaintiff was
uot negligent.''
Mr. Ashbum: In addition to the other 1•ea.so11s assig-ned,
the defendant objects and excepts to the action of the Court
in granting Instruction No. 10 on the ground that it is an im~
p1·oper statement of law, an incorrect statement of the standard of care with which the plaintiff is chargeable, that it is
misleading and should not have been given.
page 108 ~ In addition to the objections stated to Instruction No. 4, if the instruction as worded is a correct statement of the applicable law as applied to a particular
factual showing, yet, nevertheless, the instruction would make
the defendant an insurer for some failure to obey a traffic
regulation with no evidence to support a causal C"onnection
between such violation of the traffic regulations and the reisulting injuries to the plaintiff's decedent.
Defendant's Instructiofi No. 1 (Granted):

'' The Court insti-ucts the jury that the happening of the
accident and the unfortunate death of Carl Lee Crawford is
no indication nor evidence that the defendant was guilty of
negligence which caused this result, and those facts do not
entitle the plaintiff to effect a recovery, but on the contrary
the jury should find their verdict for the defendant unless ·
they determine (1) that the defendant was guilty of negligence which proximately caused the accident, and (2) that
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· Peucie Crawford Clarke was free from negligence which
proximately contributed thereto.''
)fr. Guy: The plaintiff object~ and excepts to the act!on
of the Court in grantmg Defendant's Instruction
pag·e 109 ~ No. 1 on the ground that it is not a proper statement of the law in that it states that the mere
happening· of an accident is not evidence of negligence, yet
the happening of an accident may very reasonably constitute
an indication of neg·lig·ence, and this instruction tells the jury
that the happening of the accident is neither evidence nor an
indication of negligence, and upon the further ground that it
concludes with the statement that the jury must believe that
the plaintiff was free from negligence which proximately contributed thereto, when there was, no evidence in the case from
which the jury could have concluded that there was negligence
on the part of the plaintiff proximately contributing thereto.
Defendant's In.stt'-u,ction No. 2 (Granted):

'' The Court instructs the jury that the defendant Lela Old
Hodges is pl'esumed to be free from any negligence, and tbiR
presumption goes with her throughout the whole case and
applies at every st~ge thereof until it is overcome by proof
which establishes the defendant's negligence to the satisfaclli?U 0£ the jury by a prepondera~lce of the evidence.''
Mr. Guy: The plaintiff objects and excepts to the action
of the Court in granting Defendant's Instruction
page 110 ~ No. 2 on the ground that it is misleading.
Defendant's Instrnctio-n No. 3 (Granted):

"The Court instruct~ the jury that if after hearing- all the
testimony they ep+erttiiu ery doubt as to whether the defendant was guilty of negligence which proximately caused the
collision, then it is their duty to give the defendant the benefit
of that doubt, for the plaintiff is not entitled to recover mel'ely
because the jury believe that the defendant may have been
guilty of negligence which caused the collision, or even if
they believe that it is just as probable that she was negligent
as that she was not, that the law requires the jur~:- to find
their verdict for the defendant unless they are convinced bv
a preponderance of the evidence that the defendant was guilt)T
of negligence which proximately caused the accident, and on
this question the defendant is entitled to the independent
judgment of each member of the jury.''
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Mr. Guy; The plaintiff excepts and obj~cts to the action
of the dourt in granting Defendant's Instruction No. 3 on
the ground that it is an improper stafement of the law and is
extremely misleading, on the ground that the first sentence
would be a proper instruction in a criminal case,
})age 111 } but to instruct a jury in a civil case if they entertain any doubt as to the defendant's guilt they
should find for the defendant is highly misleading and an improper statement of the law..

Defrmda1J1,t's ln.sfru,ction No. 4 (Granted):
"The Court instructs the jury that there is no evidence
that the defendant was operating her automobile at an excessive rate of speed in light of the then existing conditions
or in an improper manner, or without adequate brakes, or on
an improper portion of the street, and unless the plaintiff V
has established by a preponderance of the evidence that the
defendant saw or by the exercise of reasonable care should
have seen ·Carl Lee Crawford run out -into the street in sufficient time to have avoided him by the use of reasonable care,.
tl1en the jury should find for the defendant.''

Mr. Guy: The plaintiff objects and e~cepts to the action
of the Court in granting· Defendant's Instruction No. 4 in
that it constitutes invasion of the prerogatives of the jury,
is a direct statement by the Court of a conclusion of fact
which should have been left to the decision of the . jury in
that it tells the jury that there is 110 evidence that the defendant was operating her automobile at an excessive rate of
speed or in an improper manner, or without adepage 112 ~ qua te brakes, or on an improper portion of the
street, whereas there was evidence that she was
operating the car between fifteen and twenty miles an hour
as a point on the southern end of a business district, with
ln·akes that required more than twenty-five feet in which to
stop her car, although it was not going over twenty miles an
]1our, that it was operated on the left side of the center of
the street, and on the further g-rounds that it is in conflict
with plaintiff's Instruction No. 4 previously granted by the
Court, in that it submitted the question of a last clear chance
or emerg·ency for the determination of the jury,.withont predicating· it upon a finding of the non-existence of prior negligence before the commencement of the emergency, and on
the grounds it is contrary to law and t.he evidence.
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Defendoot's bist1:uction No.
.

5

,Grwnted):,

"The court fostructs the jury that when the drive1t of an
autom~bile on a public street does not see childr~n in or nea.r
the travelled portion of the street in such a position that their
impulses may reasonably be expected to place them in danger
from passing automobiles, and there are no special facts or
circumstances known to the driver, or which ought
page 113 ~ to be known to her in the exercise of a reason-=
able lookout, which would put an ordinarily prudent person on notice that children are, qr are reasonably'
to be expected to be in or near the travelled portion of the
roadway at a particular place, the driver is not chargeable
with negligence merely because she does not anticipate that
a child will or may step or run out into the travelled portion
of the street at that place in front of her automobile, and does
not decrease her speed or increase her vigilance and care accordingly., In such a situation, until she sees or ought to
have seen the child, her permissible speed is no less, and the
degree of care and vigilan~e to be used by her is no greater
in a case in which a child is involved than in a case in which
an adult is involved.''
Mr. Guy: The plaintiff objects and excepts to the action
of the Court in g·ranting Defendant's. Instruction No. 5 on
the g-r~n~ that it igno1·es the theory of th~ case as expressed
in Plaintif.('s Instruction No. 4 p~eviously granted by the
Court. and is in conflict therewith, is misleading, and an the
further grounds that it informs the jury of the law where
there are no facts or circumstances known to the driver or
which ought to have been known to her and would put her
on notice that children are or might expected in
page 114 ~ the area she is not chargeable with neglig·ence,
whereas the uncontradicted evidence in this case
was that the velocipede which had been ridden by the child
was on the sidewalk near the curb of the street to which the
child was headinei ~nd the question of whether or not the existence of the .~h1ld's toy at that point would have indicated
to an ordinarily prudent person that t11e child might be expected in the area was· a question for the jury and not for
the determination of the Court.

Defendant's Instruction No. 6 ( Granted) !
'' The Court instructs the jury that if tliey believe fron1
the evidence that the defendant Lela Old Hodges was driving
South on Campostella Road at a reasonable rate of speed, in
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a proper position in the street, and keeping a proper lookout
in the direction in which her car was travelling·, and that she
did not discover Carl Lee Crawford, and by the exercise of
reasonable care could not have discovered him until he ran
out into the street in front of her oncoming car at a time
when she could not avoid striking him by the exercise of
ordinary care, then the defendant was 1-10t guilty of any negligence and the jury should find their verdict in her favor.''
l\£r. Guy: The plaintiff objects and excepts to the action of
the Court in granting Defendant's Instruction No.
page 115 ~ 6 on the ground that it is directly in conflict with
the Plaintiff's Instruction No. 4 which had been
previously granted unless it is interpreted as meaning that
it was to apply to any absence of the obstruction of the defendant's view at the intei~section, and if it was so intended
it- is misle.ading- in the form given as failing· to state all of the
facts upon which it is based.
It is objected to on the fm~tl1er ground that it states the
<legree of care owed by the defendant to the plaintiff's decedent after she had discovered the decedent as being merely
ordinary care, which I submit is an incorrect statement of
the law and misleading as the driver of a car owes to a child,
after it is discovered, greater care than would be owed to
an adult under the same circumstances.
Plain.tiff's J,nstruction No. 1 (Refused):

'' The Court instructs the jury that and if you believe from
the evidence in this case that as the Defendant approached
and entered the intersection of Campostella Road and Princeton Avenue, her view of pedestrians at that intersection was
obstructed and she continued into the intersection without
sounding her horn or otherwise giving warning of her ap ...
proach, and if you further believe that in the exercise of
ordinary care a driver under such circumstances
page 116 ~ should sound a horn or otherwise give warning
of approach, then her failure to sound her hol'lJ
or other~visc give warning of her approach would constitute
negligence, and if you believe such negligence existed and was
the proximate cause of the accident, then your verdict should
be for the plaintiff."
Mr. Guy: The plaintiff objects and excepts to the action of
the Court in refusing- Plaintiff's Instruction No. 1 on the
gTound it is a correct statement of the law, there was evidence to support it, and it merely submitted to the jury "the
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question of whether or not, under the facts and circumstances
then existing·, there was a duty on the defendant to exercise
reasonable care to sound a warning which, it is submitted,
was a proper question for the consideration of and determination by the jury, and the Court, by refusing this Instruction,
prevented the plaintiff from showing or relying upon the
facts thatthere was no evidence that the defendant gave warning as she entered the intersection.
Plaintiff's Ins~rudion No. :2 (Refused):

"The Court instructs the jury that under the law of this
Commonwealth every motor vehicle having four wheel brakes
shall be equipped with foot brakes capable of stopping the
·
automobile on a dry, hard, approximately level
page 117 ~ stretch of highway, free from loose material at
20 miles per hour within a distance of 25 feet.''
Mr. Guy: The plaintiff objects and excepts to the action
of the Court in refusing his Instruction No. 2 on the ground
that it is a correct statement of the law, and under the evidence in this case it was within the power of the jury to determine as a fact. that from the point of the impac.t to the
point where the car came to rest was greater than 25 feet,
and since the evidence showed conclusively that the defendant applied her brakes prior to the moment of impact, and
there was no evidence indicating her speed was greater than
20 miles an hour, the Instruction was necessary in connection
with the jury's determination of whether or not the brakes
on the car were properly adjusted to meet the requirements
of the statute, and the refusal of the Court to g'ive the Instruction desired by the plaintiff of the benefit of that evidence.
Plaintiff.'s Insfriiction No.

3

(Refused):

"The Court instructs the jury that where 75 percentum or
more of the total frontage on both sides of the highway for
a distance of 300 feet or more is occupied bv buildino·s
ac0
tually in use and operation for business pur1)oses, the territory contiguous thereto constitutes a business
pag·e 118 ~ district, and that it is unlawful to drive an automobile in a business district at a speed 0o·reater
tlmu 15 miles an hour.
The 9ourt f?rthe!· instructs the jury that if you believe from
the evidence 111 this case that at the time the Defendant
dro.ve along Campostella Road approaching the point of the
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accident, 75 percentum or more of the total frontage of both
sides of Campostella Road for the last 300 feet or more
thereof as she approached the point of the accident was occupied by buildings actually in use and operation for business
purposes, then the maximum lawful speed at which the Defendant should have operated her car as she approached and
entered the intersection was 15 miles per hour, and if you
believe from the evidence in this case that the Defendant was
operating her car at a speed in excess of 15 miles per hour,
then such operation would constitute negligence, and if you
further believe that such negligence existed and was a proximate cause of the accident, then your verdict should be for the
Plaintiff.''
Mr. Guy: The plaintiff objects and excepts to the action
<>f the Court in refusing to g·ive Plaintiff's Instruction No. 3
.on the ground that it is a correct statement of the law, there
was evidence to support it, and it was necessary in connection
with the plaintiff's theory of the case. The evipage 119 ~ deuce showed without dispute that northward
from the point of the accident for a distance in
excess of 300 feet on both sides of the highway the adjacent
property was built up and occupied for business purposes,
which would place a maximum speed of 15 miles an hour as
the legal speed up to the point of the accident, and the plaintiff's evidence indicated her speed was between 15 and 20
miles an hour, and by the refusal of the Court to give this
Instruction the plaintiff was prevented from obtaining the
benefit of the defendant's confession of speed in excess of
that applicable.
Plain.tiff's Instruction No. 5 (Refused):

'' The Court instructs the jury that under the laws of this
Commonwealth at street intersections where there is no traffic
officer on duty or traffic signals, pedestrians have the rigl1t
of way over automobiles, and the drivers of automobiles entering or crossing intersections are required to change their
course, slow down, or come to a complete stop if n~cessary to
permit pedestrians to safely and expeditiously cross such intersections.
The Court further instructs the jury that the intersection
of Campostella Road and Princeton A venue is an intersectfou
within the meaning of the law referred to above, notwithstanding the fact that Princeton .A.venue does not
page 120 ~ cross but merely joins Campostella Road on one
side, and that a person travelling on foot, even
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th01.1gh that pe1·son be only 4 01· 5 yea1·s of age is nevertheless a pedestrian within the meaning of the law above ref erred to.
The Court further i11structs the jury that" if yon believe
from the evidence in this case that Carl Lee Crawford was
traveling on foot, that there w·as no traffic officer on duty or
traffic signal at the corner of Princeton Avenue and Campostella Road,- and that Carl Lee Crawford and the Defend ant,.
driving an ·-automobile, approached or entered the intersection
of Princeton A venue and Campostella Road at approximately
the same time, then as a matter of law, Carl Lee Crawford
had the right of way and it was the· duty of the Defendant
as she approached or entered that intersection to bave the
said automobile under such control and operating at such
speed that she would be able, in the exercise of ordinary care,.
to change he1· course, slow down,. or come to a complete stop
if necessary, to permit a pedestrian entitled to the right of·
way to safely and expeditiously cross that intersection, and
as she approached and entered the intersection, "it was her
duty to change her course, slow down, or bring l1er car to a
complete stop if necessary to yield the rig·ht of way to Carl
Lee Crawford.
And if vou believe from the evidence in this case that Carl
.. Lee Crawford had the right of way and that the
page 121 }- Defendant failed to yield it to him either because
she failed to have her cnr under proper conbol
or because she attempted to take the right of way, then in
either event her action would constitute negligence, and if
you further believe from the evidence that such neglig·ence
existed and was a proximate cause of the accident, then your
venlict should be for the Plaintiff.''
Mr. Guy: The plaintiff objects and exc.epts to the action
of the Court in refusing his Instruction No. 5 on the ground
that it is a correct statement of the law, there was evidence
to support it, and it was a correct statement of one of the
plaintiff's theories of the case, and by its refusal the plaintiff was denied the benefit of the evidence in support thereof.
Plaintiff's Instruction

},lo'. 7

(Refused) :

'' The Court instructs the jury that ·the care owed by the
driver of an automobile toward a child of tender vears is that
degree of care which an ordinary prudent adult ··would exercise toward a child of tender years and involves greater
vigilance for the protection of the child than it would require
for the protection of an adult; that the driver of an automo-
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bile is not required to exercise this greater vigilance until
he knows or in the exercise of ordinary care, should know
that there is a child of te11der years in a position
page 122 ~ necessitating· the Ufie of greater vigilance on l1is
part. However, in order to place the driver under duty to exercise this greater vigilance, it is not necessary
that the driver should :first actually see the child in a position of danger or prospective danger, but it is sufficient to
call for this greater vigilance if the driver sees or could in
the exercise of ordinary .care have seen conditions or circumstances which an ordinary prudent individual WOilld interpret
as indicating that a child of tender years was probably close
enough at hand to be endangered by the continued operation
of the automobile.
The Court further instructs the jury that if you believe
from the evidence in this case tl1at at the time the Defendant
approached and entered the intersection of Campostella Road
and Princeton A venue there was a small velocipede such as
would have been used by a child of tender years standing unattended at or reasonably near the curb at the usual pedestrian crossing from the East side of Campostella Road
to the "\Vest side on the South side of Princeton A venue, and
if you believe from the evidence in this case that the Defendant as she approached and entered that intersection did see
or in the exercise of ordinarv care should have seen that
velocipede, and if you furthe1: believe from the evidence in
tbis case that a person of ordinary prudence would have interpreted the presence of that velocipede unattended at that
point as probably indicating· that there was a
page 123 ~ child of tender years in the immediate vicinity of
the intersection, then that would have been sufficient to impose upon the Defendaut the duty of using
greater vigilance even before she actually saw the Deceased,
and if you further believe from the evidrnce in this case that
the tricycle was in the position stated and that the Defendant
in the exercise of reasonable care could have seen it and that
she either did not see it or saw it; but failed thereafter to
use that greater vigilance called for, then her failure to do
so would constitute negligence, and if you further believe
from the evidence in this case that such negligence existed
and was a proximate cause of the accident, your verdict
should be for the Plaintiff.''
Mr. Guy: The plaintiff objects and excepts to the refusal
of the 0011.rt to give Plaintiff's Instruction No. 7 on the
ground that it is a correct statement of the law applicable
and t_here was evidence to support it, and by refusing it the
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plaintiff was deprived of the benefit of that evidence and of
argument based thereon.

Pla·intiff's Instruction N (). n (Refused):
"The Court instructs the jury tlmt where there are white
lines or other markings on the surface of the street to i.ndica te the pedestrian crossing, a pedestrian is required to cross
the streP.t within the crossing- so indicated, but
page 124 ~ where there are no white lines or other marking·
indicating the exact extent of the pedestrian
crossing, they are required to cross at right angles and ,,,ithin
the area covered by the prolongation of the lateral lines of
the sidewalk except that where the streets do not intersect
at right angles, a pedestrian may cross the street from a
point at which a line drawn at right angles would cross the
curb line on the opposite side at the regular pedestrian crossing, and except that ·where there are no marks on the street
to indicate the exact limitations of the area in ·which a pedestrian is supposed to cross, a divergence from a crossing
exactly in that area which is so slight as to be inconsequential
is not considered a violation of the law governing crossing of
streets by pedestrians.''
Mr. Guy: The plaintiff objects anrl ~xcepts to the refusal
of the Court to give Plaintiff's Instruction No. 9 on the
ground that it is correct statement of the law, vms applicable to the facts and circumstances and the evidence in tl1is
case, and the refusal of t~'le Court to give it opened the way
for the -defendant's counsel to argue, and he did argue that
unless Plaintiff's decedent was within tbe exact line marking·
the jwolongation of the sidewalk line on the
page 125 ~ Southern side of Princeton Avenue, he would not
be entitled to the right of way, which misleading
argument of counsel for the defendant would have been corrected by this instruction, if given.

a

Plaintiff's Instrit.ct-ion No. 1.1 (Refu.st.d) :
"The Court in~tructs the .Jury that as a matter of law at
an intersection where there is no traffic officer on dntv and
no traffic signals operating\ a pedestrian has the rig·ht of
way over the d1·iver of an automobile, and wl1ile tllis does not
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entitle the pedestrian to cross tbe street regardless of approaching traffic, it does place upon the driver of an automobile the dutv to have his car under such control when he
enters such
intersection that he can turn aside, slow down,
or, if necessary, stop, to yield to the pedestrian that right of
wav. The Court further instructs the J urv that when the
driver of an automobile approaches and is about to enter such
an intersection and finds that his or her view is obstructed
in such a way that he or she could not or might not see a pedestrian already in the intersection and entitled to the right
of way until the automobile and the pedestrian had proceeded
far enough and were so close together that the driver would ·
not in the exercise of ordinary care he able to avoid a collision with the pfdestrian if it. continued at its then present
rate of speed. it would beeome and be the duty of
pag·e 126 } the driver of such an automobile to reduce the
speed of that automobile until it was such that,
in the exercise of ordinary care, he or she ft'ould turn aside, ·
slow down, or, if necessary, stop after seeing such pedestrian
in ordei· to yield to said pedestrian the right of way.
The Court further instructs the Jury that if you believe
from the evidence in this case that Carl Lee Crawford started
to cross Campostella Road at its intersection with Princeton
Avenue on a course directly or nearly directly straight across
the street, at the place normally .used by pedestrians for
crossing, that he entered the intersection at or before the.
time that .Defendant's automobile entered the intersection,
then Carl Lee Crawford was entitled to the rigl1t of way over
Defendant's automobile, and if you believe the Defendant's
view of Carl Lee Crawford was obstructed so that she could
not see Carl Lee Crawford until he was so close to the automobile that, at the speed she was traveling-, she could not in
the exercise of ordinary care prevent an accident, then the
speed at which she was traveling was excessive under those
circumstances and it was her duty to slow down to a speed
such that, after seeing the pedestrian sl1e would still have
time and space in which to stop, if necessary, and if you believe froi:n the evidence that she failed so to do., and that her
failure was the proximate cause of the accident, then her
failure would have constituted negligence and
page 127 ~ your verdict E,hould be for the Plaintiff."

an

Mr. Guy: Tlie plaintiff objects and exeepts to the action
of the Court in refusing its Instruction No. 11 on the ground
that it is a correct statement of the law, was applicable to the
facts in the case and supported by the evidence, and was

Supreme Court of Appeals of Virginia

94

necessary to a proper understanding by the jury of the law
applicable at the time of this accident..
· .
page .128

~

AFTERNOON SESSION ..

Met at close of :recess..
Pres~n:t:

Same parties as heretofore 11oted.

Thereupon, the Court read the written Instructions given
·as indicated a hove.
The case. was argued by counsel and the jury 1~ethed to
consider its verdict, and returned with the f~llowing:
''\Ve, the jury, find for the defendant."
0

(S) B. J. WILLIS, Foreman."
Note: Thereupon, counsel for the plaintiff n1oved the
Court to set aside the verdict as contrary to the law and the
evidence, which motion was argued and. overruled, to which
action of the Court the plaintiff, through counsel, then and
. there duly accepted.
·
page 129

r

JUDGE'S CERTIFICATE.

I.,. Clyde H. Jacob, Judge of the Circmit Court of the City
of Norfolk, Virginia, who presided over the trial of the case
of Pencie Crawford Clark, Administratrix of the Estate of
Carl Lee Crawford, plaintiff, 'l.'. Lela Old Hodges, defe1idant1
in said Court, on the 5th day of July, 1.945, do certify that
the foregoing is a true and correct transcript of the proceedings of the trial of said cause, including the testimony and
evidence offered, the objections to evidence., the mgtions of
the parties, the instructions offered~ granted, and refused,
the rulings of the Court on said motions, objections and exceptions to instructions, the exceptions of plaintiff and defendant, and all other incidents in said trial_. As to the exhibits introduced in evidence, I further certify that it was
agreed between counsel that the originals sl1ould be initialed
by me for the purpose of identification and transmittecl to the
Supreme Court of Appeals of Virginia.
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I further certify that this certificate has been tendered
to and signed by me within the time prescribed by Code Section 6252 for tendering and signing bills of exception, and
that reasonable notice in writing has been given to the attorney for the defendant of the time and place at which said
certificate has been tendered.
Given under my hand this 11th day of August,
page 130 ~
1945.
CLYDE H. JACOB,
.J uclg·e of the Circuit Court of the City of
Norfolk, Virginia.
A Copy Teste :
• .

-

I

•

CLYDE H. JACOB..
Judge.
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~

CLERK'S CERTIFICATE.

,,r.

I,
Robertson Hanckel, Clerk of the Circuit Court of the
City of Norfolk, Virginia, do certify that the foregoing report of the testimony, exhibits, and other incidents of the
trial of the case of Pencie Crawford Clark, Administratrix
of the Estate of Carl Lee Crawford, deceased, v. Lela Old
Hodges, was lodged and filed with me as Clerk of said court
on the 11th clay of August, 1945.

W. ROBERTSON HANCKEL,
Clerk of the Circuit Court of the City or
Norfolk, Virginia.
By: T. A. vV. GRAY., Deputy· Clerk.
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CLERK'S CERTIFIC.ATE.

I, W. Robertson Hanckel, Clerk of the Circuit Court 0£ the
City of Norfolk, Virgfoia, do certify that the foregoing is a
true transcript of the record in the above case of Pencie
Crawford Clark, Administratrix of the estate of Carl Lee
Crawford, deceased, v. Lela Old Hodg·es, lately pending in
the said Court.

96

Supreme Court of Appeals of Virginia

I further certify that the same was not made up and completed and delivered until counsel for the defendant had received due notice thereof, and of the intention of the plaintiff
to apply to the Supreme Court of Appeals of Virginia for a
writ of error to the judgment therein.
"\V. ROBERTSON HANCKEL,
Clerk of the Circuit Court of the Oity of
, Norfolk, Virginia.
By: T. A. W. GRAY., Deputy Clerk.
··Fee for this transcript $22.75.
A Copy-Teste:
M. B. WATTS, C. C.
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