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R'e ord No. 3970
In the
Supreme Court of Appeals of Virginia
at Richmond

OUNER ANDERSON PATTERSON
v.

ROSETTA ANDERSON, INDIVIDUALLY AND
AS ADMINISTRATRIX OF THE ESTATE OF
PHILIP ANDERSON, DECEASED.
F RO"°I T H E CIBCUIT COURT OJ!' ARLINGTON COUNTY

R UL E 5 :12- BRIE F S.
§5. NUMBER OF CoPms. Twenty-five copies of en.ch brief shall
be filecl with the clerk of the Court, and at least three copies
mailecl or delivered to opposing counsel on or before the day
on which the brief is filed.
§6. SrzE AND T YPE. Briefs shall be nine inches in length and
six inches in wid th, so as t o conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The r ecord number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Clerlr.
Court opens at 9 :30 a. m. ; Adjourns at 1 :00 p .. m.
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RULE 6:12-BIUEFS
§_1. Form and Contents of Appellant's Brief, The opening brief of appellant shall
contain:
. ~a) A su~je~t _index and table of citations with cases alphabetically arranged. The
c1tat1on of V1rgm1a cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
statement. When the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees
with the statement of appellan t.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain alt the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the
clerk shall forthwith mark the filing elate on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the printed cop ies of the record, or the substituted
copies allowed under Rule 5 :2, are filed in the clerk's office. The brief of the appellee shall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the first day of the session at
which the case is to be heard.
(b) Unless the appellant's brief is filed at least forty-two days before the beginning of the next session of the Court, the case, in the a bsence of stipulation of
counsel, will not be called at that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at
least fourteen days prior to the calling of the case, in which event the reply brief for
the appellant shall be filed not later than the day before the case is calied. This paragraph does not extend the time allowed by paragraph (a) above for the filing of the
appellant's brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time for filing briefs in any case; provided, however, that all briefs
must be filed not later than the day before such case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
cl erk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and shall be printed in type not
less in size, as to height a nd width, tha n the type in which the record is printed. The
record number of the case and the names and addresses of counsel submitti ng the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
but the other has not filed such a br ief, the party in default will not be heard orally.
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'VIRGINIA:
In the S"Q.preme Court of Appeals held at the Court-Library
Building in the City of Richmond on Friday the 3oth day oj
NovembAr, 1951.
·
\

OUNER·ANDERSON PATTERSON,

Appellant,

against
ROSETTA .ANDERSON, INDIVIDUALLY AND AS ADMINISTRATRIX OF THE ESTATE OF PHILIP AN.
DERSON, DECEASED,
Appelle~.

From the Circuit Court of Arling-ton County,.

Upon the petition of Ouner Anderson Patterson an appef\l
and su,persedeas is award~d her from a decree entered by the
Circuit Court of Arlington county on the 6th day of July, 1951,
in a certain chancery cause then therein depending wherein
the said petitioner was plaintiff and Rosetta .Anderson, individually and as administratrix of the estate of Philip Anderson, deceased, was defendant, upon the petitioner, or som~
one for her, enterin~ into bond with sufficient securitv before
the clerk of the said· circ.uit court in the nenaltv of one -thou. sand dollars·, with condition as the law directs: ·
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Supreme Court of Appeals of Virginia.

RECORD
In the Circuit Court of Arlington County, Virginia..
Ouner Anderson Patterson~ Complainant
v.
Rosetta Anderson, Individually and as Administratrix of the
Estate of Philip Anderson, Deceased, Defendant
BILL OF COMPLAINT.

•

•

•

•

•

,v

To the Honorable alter T. McCarthy, Judge of the Circuit
· Court of Arlington County, Virginia.
Your complainant, Ouner Anderson Patterson,-respectfully
represents :
(1) That she is the daughter of Philip Anderson, who died
intestate on the 30th day of January, 1946, seized and pos·sessed of certain real estate, and personal property in Arlington County, Virginia, and whose home address was 1211 Army
Navy Drive in said county;
(2) That the .complainant's mother was Ida Gray, who was
the common law wife of the said Philip Anderson, in the Dis·trict of Columbia, living with Raid Philip Anderson at premises known as 1810 T Street, N. W. in the District of Columbia; that your complainant was born in said District of Columbia on, to-wit: the 18th day of March, 1902, the daughter
of said Philip Anderson and the said Ida Gray as will appear
from the· photostatic copy of the birth certificate attached
hereto and made a part hereof; that your complainant was
widely and generally known to be the daughter of the said
Philip Anderson both in the District of Columbia and in Arlington County, Virginia, and was known as Quner Anderson
and was acknowledged by the said Philip Anderson as his
daughter;
(3) That subseqn~ntly, to~wit.: on the 6th 'day of October,
1902, the said Philip Anderson, also known as Philip
. H. Anderson, went through a marriage ceremony with one
Rosetta .Richardson, ..now known as Rosetta Anderson, the defendant herein;
{4) That the said Philip Anderson died as a result of injuries received when struck by an automobile, his death oc-
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curring on January 30, 1946; that subsequently, topage 2 } wit: on the 12th day of February, 1946, the defendant herein qualified as his administratrix in the
Clerk's Office of the Circuit Court of Arlington County, Virginia, and furnished the said clerk with what purported to be
a list of the heirs of said Philip Anderson, which said list
named the said Rosetta Anderson as his sole heir and omitted
the name of your complainant.~ his daughter and heir;
(5) That your complainant believes that unless ordered so

~4°a~~

:~ ~~!~\:;o!!i~o~~~:!:tt:~ s~ent! tt~c~!iJ

estate and will endeavor to sell and convey the real estate
·owned by the decedent at the time of his· death, being that
certain tract or parcel of land containing one-half acre, more
or less, situate, lying and being in Arlington County, Virginia,
fronting on the county road known as the Alexandria and
Georgetown Road ·near Fort Albany, and being the same.land
conveyed to the said Philip Anderson by Benjamin F.
Mathews, et ux, by deed dated September 1, 1893, and recorded in Deed Book 0, No. 4, at page 208, one of the land
records of Arlington County, "Virginia.
WHEREFORE your complainant prays that the said
Rosetta Anderson may be made a party defendant to this bill
of complaint and required to answer the same, but not under
oath, answer under oath being hereby expressly waived; that
the heirs of Philip Anderson may be determined by this
Court; that the said defendant may be required to furnish
the Clerk of this Court with a list of the names., ages and addresses of the true heirs of the said Philip Anderson, that
the said defendant may· be required to account with the complainant and deliver oYer to the complainant her share of the
estate of the said Philip Anderson; that a decree may be entered herein setting· forth tlie complainant's interest in the decedent's real estate, 1;1nd quieting- title in the name of the complainant, to said traet or parcel of land conveyed to the said
Philip Anderson by Benjamin F. Mathews, et ux as aforesaid; that your complainant may have such furthrr and other
and general relief in the premisei;; as the nature of her case
may require and to e(luity Rhan ·seem meet.
page 3} And your complainant will ever pray.
OUNER ANDERSON PATTERSON
HEDRICK & HEDRICK
By ANNA F. HEDRICK
p. q.

l.• :. 1:,.:
,

1

Supreme Court

9t Appeals

of Virgini~.,

;Sta~e of Virginia,
County of Arlington, to-wit:

.
r

This day, Ouner Anderson Patterson, person~lly appeared
before me, Latney M. Grantham, a Notary Public of and for
the county aforesaid, in the State of Virginia, whose commission expires January 21, 1949, and made oath that the matters and things contained in the. foregoing bill of complaint
are true to the best of her know ledge and belief.

.

OUNER ANDERSON PATTERSON

.

.

Subscribed and sworn to before me this 29th day of J anuary, 1947. In testimony whereof I have hereunto set my hand
the d~y, month and year afore said.
LATNEY M.·GRANTHAM
Notary Public.
})age 4}
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MEMORANDUM.
To: The Clerk of the above styled Court.
Please issue process in the above styled cause; returnable
:to the second February rules, 1947.
The object of this suit iR to determine the heirs of Philip
.Anderson., to require the defendant to furnish the Clerk of
this Court with·a list of nam~s, ages and addresses of the true
.heirs of the said Philip Anderson, to require the defendant
.to account with the complainant and turn over to ther complainant her share ·of the estate of the said Philip Anderson,
-for a decree setting ·forth the complaintnt 's · interest in· the
. decedent's real estate, and to quiet title in the name of· the
.complainant to the tract of land in Arlington County, Vir,ginia; containing one-half acre, more or less; conveyed to the
said Philip Anderson by Benjamin F. Mathews, et ux, by deed
dated September 1, 1893, and recorded in Deed Book U, No. 4,
at page 208, one of the land records of Arlington County,
Virginiar·and for further· and other ·and general relief.
.
HEDRICK: & HEDRICK
By ANNA F. ·HEDRICK:
. , .Counsel for Complainant.

Ouner Anderson Patterson v. Rosetta Anderson, etc.
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The present address·of the defendant, Rosetta Anderson, is:
1211 Army Navy Drive., Arlington County; Virginia.
The present address of the complainant: Ouner Anderson
Patterson, is:
1726 12th St. So., Arlington CountyJ Virginia .

•

•

•

•

•

•

•

•

•

•
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The Commonwealth of Virginia,
To the Sheriff of the County of Al'lington, Greetings :
We Command You, That you summon Rosetta Anderson,
Individually and as Administratrix of the Estate of Philip
Anderson, Deceased, 1211 Army Navy Drive, Arlington
County, Virginia, to appear at the Clerk's office of the Circuit Court of the County of Arling·ton at the rules to be held
for the said Court on the Second Monday in February, 1947,
to answer a bill in chancery, exhibited against Her in our said
Court by Ouner Anderson Patterson. And have then there
this writ. Witness H. Bruce Green, Clerk of our said Court,
at the courthouse, the 29th day of January, 1947, and in the
171st year of the Commonwealth.
H. BRUCE GREEN,
Clerk

Filed Jan. 30, 1947.

I

'

I

H. BRUCE GREEN,
Clerk Circuit Court,
Arlington County, Va.
By V. LONG,
Deputy Clerk.
(On back)

Executed in .A.rlington Couhty, Virginia, this 30 day of
Jan., 1947, by posting a true copy of the within process on
the front door of the usual place of abode of Rosetta Anderson, Ind_v., Rosetta Anderson, Administratrix of the Estate
of Philip Anderson, Decea~ed. She or no member of her
family, over sixteen years of age, being found there.

Supreme Court of Appeals of Virginia.
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Given under my hand this 30 day of Jan., 1947.
H. G. BAUSERMAN
Sheriff of Arlington County, Va.
By: T.J.CRACK
Deputy Sheriff
page 6}
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To the Honorable vValter T. McCarthy, Judge of the Circuit·
Court of Arlington County, Virginia.
Your complainant, Ouner Anderson Patterson, respectfully
represents:

of

(1) That she is the legitimate daughter
Philip Ander~
son, who died intestate on the 30th d~y of January, 1946,
seized and possessed of certain real estate, and personal property in Arlington County, Virginia, and whose home address
was 1211 Army Navy Drive in said county; and has been
judicially determined to be the legitimate daug·hter of Phili1;>
Anderson by this Honorable Court in an action at law wherein
the complainant herein, Ouner Anderson Patterson was plain.tiff and the defendant herein, R9setta Anderson, individually
and as Administratrix of the Estate of Philip Anderson, deceased was defendant; and that the issue as to legitimacy of
yQur complainant was submitted to a Jury in the trial of said
action at law under certain instructions, to-wit: marked INSTRUCTION NUMBERED ON:m, INSTRUCTION NUMBERED TWO, INSTRUCTION NUMBER.ED THREE and
INSTRUCTION No. 2, a copy whereof identified as Complainant's Exhibits ·"A"., "B", ''C" and ''D'' are attached
hereto and by this reference made a part hereof; that said
Jury on said issue joinf'd found for the plaintiff, and found
-her to be the legitimnt.e daug-hter of the said Philip Anderson;
that the judgment of this. Honorable Court was entered on
said verdict in favor of said Ouner Anderson Patterson on
the 20th day of }'4:ay, l,947; that. no appeal ha.s _been taken
. from said final Qrder ·or judgment,. and no writ of error therefrom has ever b~en _applied for, and that the time for applying for appeal or writ Qf erro,r has long since exp~red; and the
legitimacy of the complainant as the daughter of Philip _An.:.
derson and his heir is rm;r j1tdicata;
(2) Th~t the complainant's mother was Ida Gray, who was
the common law wife of the said Philip Anderson, in the Dis-

.

.•
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trict of Columbia, living with said Philip Anderson at premises known as 1810 T Street, N. "\V. in the District
page 7 ·} of Columbia; that your complainant was born in
said District of Columbia on, to-wit: the 19th day of
March, 1902, the daughter of said Philip Anderson and the
said Ida Gray;
(3) That subsequently, to-wit: on the 6th day of October,
1902, the said Philip Anderson, also known as Philip H. Anderson, went through a marriage ceremony with one Rosetta
Richardson, now known as Rosetta Andersono the defendant
herein;
(4) That the said Philip Anderson died as a result of injuries received when struck by an automobile, his death occurring on January 30, 1946; that subsequently, to-wit: on
the 12th day of February, 1946, the defendant herein qualified
as his administratrix in the Clerk's Office of the Circuit Court
of Arlington County, Virginia, and furnished the ·_said elerk
with what purported to be a list of the heirs of said Philip
Anderson, which said list wrongfully named the said Rosetta
Anderson as ·his sole heir and omitted the name of your complainant who is his daughter and heir, and is the owner in
fee simple of the real estafo hereinafter described;
( 5) That your complainant believes that unless ordered so
to do by this Court the said administratrix will not account
with and turn over to your complainant her share in the said
estate and will endeavor to sell and convey the real estate
owned by the decedent at the time of his death, being that certain tract or parcel of land containing one-half acre, more or
less, situate, lying and being in Arlington County, Virginia,
fronting on the county road known as the Alexandria and
Georgetown Road near Fort Albany, and being the same land
conveyed to the said Philip Anderson by Benjamin F.
Mathews., et ux, by deed dated Septerriber 1,. 1893, and recorded in Deed Book 0, No. 4, at page 208, one of the land
records of Arlington County, Virginia.
WHEREFORE your complainant prays that the said
Rosetta Anderson, individ11ally and as Administratrix of the
Estate of Philip Anderson, deceased; may be made a party
defendant to this amended bill of complaint and required to
answer the same, but not under oath, answer under oath being hereby expressly waived; that the said defendant may be
required to account with your complainant and deliver over
to your complainant her share of the estate of the said Philip
Anderson; that she may be restrained and enjoined from in
any wise attempting to encumber, lease, sell, or convey the

1,
'
I

.

I

·t
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real estate of which he died seized; and that decrees
page 8 ~ may be entered herein setting forth the complain.
ant's interest in the decedent's real estate, and
quieting title to the same in the name of your complainant particularly in and to said tract or parcel of land conveyed to
Philip Anderson by Benjamin F. Mathews, et ux as aforesaid; and that your complainant may have such further and
other and general .relief in the premises as the nature of her
case may require and to equity shall seem meet.
And your complainant will ever pray.

.

OUNE,R ANDERSON PATTERSON
Complainant

/

ANNA F. HEDRICK
p. q.
I

I

State of Virginia,
County of Arlington, to-wit:
This day in the County aforesaid, Ouncr Anderson Patterson., personally appeared before me, Latney M. Grantham, a
Notary Public of and for the county aforesaid in the State
of Virginia, and made oath that the statements contained in
the fore going amended bill of complaint are true to the best
of her knowledge and belief.

OUNER ANDERSON PATTERSON
Subscribed and sworn to before me this 4th day of December, 1947. In testimony whC'reof I have hereunto set my hand
the day, month and year aforesaid. My commission expires
January, 1949.
''

I

:-.

I

I
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LATNEY M. GRANTHAM
Notary Public.

I"

f'

I

COPY.
COMPLAINANT'S EXHIBIT ''A''.
INSTRUCTION NUMBERED ONE.

The Court instructs the Jury that whenever the death of
one person is caused by the wronp:ful or negligent act of another, a cause of action ari~es for damages ag·ainst the person whose wrongful or negligent act caused the death in favor

Ouner Anderson Patterson v. Rosetta Anderson, etc.
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of the widow and children of the deceased; that such action
·Shall be brought by and in the name of the personal representative of the deceased within one year after his death, and
that the Jury in any such action may award such damages
as to it may seem fair and just not exceeding $15,000.00, and
may direct in what proportion it may be distributed to the
surviving widow and children of the deceased.
And if the Jury find that the plaintiff, Ouner Anderson
· Patterson, was the daughter of Philip Anderson; that the defendant, Rosetta Anderson, knew or should have known this
qualified as administratrix of the deceased; and that there
was reason to believe that Philip Anderson died as a result
of injuries received when struck by an automobile; then it
was the duty of the said defendant to institute such an action
for damages for the benefit of the plaintiff, and the plaintiff
was entitled to have a Jury award such damages as to the
Jury seemed .fair and just not exceeding· $15,000.00, and to
direct in what proportion it should be disbursed to the widow
and to the child of the deceased; and if the, Jury find that the
defendant failed to institute such action, or if they find that
she compromised said claim without the consent of the plaintiff, the Jury shall award the plaintiff a sum of money not
exceeding $15.,000.00 to compensate her for the damage sus·
tained by her.
The Court further instructs the J urv that the words '' child
, and daughter used in the above instruction means legitimate
· child or daughter as defined in another instruction.
.
page 10 ~

COPY.

COMPLAINANT'S EXHIBIT ''B''.
INSTRUCTION NUMBERED TWO.
The Court instructs the Jury that a common law marriag~
is a valid marriag·e in the District .of Columbia and any children born of sucl1 a marriage are leg·itimate and it is not necessary that a common law marriage should be soleminized in
any particular form. No eeremony is required to establish
a common law" marrhige, all "that is . required is that there
should be an actual mutual agreement to enter into a matrimonial relation between parties capable at law o-f b:iaking a
marriage contract, c<1nsnmmated by their co11abiting as man
and wife or their mutual assumption openly of. marital duties
and obligations, with the intention at the time of a permanent
and exclusive relationship. And if the Jury find that Ida

l
I

'

Supreme Court of Appeals of Virginia.

10

Gray and Philip Anclersoii lived in the District of Columbia.
as common law husband and wife ·as above defined, and that
the plaintiff, Ouner Anderson Patterson was their child, then
the plaintiff is the legitimate daughter of Philip Anderson.
page 11

~

COMPLAINANT'S EXHIBIT "C".
INSTRUCTION NUMBERED THREE.

The Court instructs the Jury that if they find that the defendant as administratrix of the Estate of Philip Anderson,
deceased, received the sum of $1,200.00 as a compromise in
settlement of the claim for the wrongful death of the deceased,
and if the Jury !.urther find that the amount agreed upon in
said compromise was adequate and fair and that the administratrix in compromising and settling said claim used the discretion which a reasonable man would use in and about his
own business affairs; and if the J11ry further find that the
plaintiff, O~ner Anderson Patterson, is the legitimate daughter of the deceased, Philip Anderson, the Jury shall determine
whether or not all of said sum o.r what proportion thereof
shall be paid to the plaintiff by the defendant and find in favor
of the plaintiff and against the defendant.
page 12

~

COMPLAINANT'S J~XHIBIT "D''.
INSTRUCTION NO. 2.

The court instructs the jury that a bastard is an illegitimate child born out of wedlock and never in its life given the
status of a legimate child and can only take from its
mother; and the putative father cannot be compelled to-support it nor can said bastard inherit from its putative father.
page 13 ~ .
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MEMORANI)UM.
To: The Clerk of the above styled Court:
.

.

Please issue process against the above named defendant,
Rosetta Anderson, Individually and as Administratrix of the

'''\

\
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Estate of Philip Anderson, Deceased., returnable to the first
January, 1948, rules, to answer the amended bill of complaint
filed herein December 12, 1947.
This the 12th day of December, 1947.
ANNA F. HEDRICK
Attorney for Complainant.
The address· of the defendant is :
1211 Army-Navy Drive., Arlington County, Virginia

'?,!

(

1'

•

•

•

•

'
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The Commonwealth of Virginia,
To the Sheriff of the County of Arlington, Greeting:
WE COMMAND YOU, That you summon Rosetta Anderson, Rosetta Anderson, Administratrix of the Estate of the
Estate of Philip Anderson, Deceased, to appear at the Clerk's
office of the Circuit Court of the County of Arlington, at the
rules to be held for the said .Court on the First Monday in
January, 1948., to answer an amended bill in chancery, exhibited against Them in our said C9urt by Ouner Anderson
Patterson. And have then there, this writ.
Witness, .H.
Bruce Green, Clerk of our said .court, at the courthouse, the
13th of December, 1947, and in the 172nd year. of the Commonwealth.

H. BRUCE GREEN,
Clerk
Filed Dec. 16, 1947.

H. BRUCE GREEN,

'

,

.

Clerk Circuit Court,
Arlington County, Va.
By V. LONG,
Deputy Clerk.

Supreme Court of Appeals of Virginia.
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(On back)
Executed this 15 day of Dec., 1947, by serving a true copy of
the within process on Rosetta Anderson, Rosetta Anderson,
Administratrix of the Estate of the Estate of Philip Anderson, Deceased, in person, in Arlington County, Virginia.
Given under my hand this 15 day of Dec., 1947.
H. G.-BAUSERMAN
Sheriff, Arl. Co., Va.
By CARL L. TAYLOR
Deputy Sheriff

.

r
I

'

.
'

I

•

•

•

•

•

•

•

•
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To: Rosetta Anderson, Individually and as Administratrix
of the Estate of Philip Anderson, Deceased, 1211 ArmyNavy Drive, Arlington County, Virginia
· You are hereby notified that on the 26th day of March, 1948,
at 10 :00 o'clock A. M. or as soon thereafter as it may be
heard, Ouner Anderson Patterson, the complainant herein,
will ask the Circuit Court of Arlington County, Virginia, at
the Courthouse thereof in said County, to enter a decree in
the above styled cause establishing title to the real estate described in the amended bill of complaint in fee simple in the
complainant, Ouner Anderson Patterson and granting other
relief sought in said amended bill of complaint.
This the 18th day of March, 1948.
OUNER ANDERSON PATTERSON .
Complainant, by Counsel ·
ANNA F. HEDRICK
p. q.

Filed Mar. 19, 1948.
I

Taxed.

;

f

H. BRUCE GREEN,,
Clerk Circuit Court of .Ar. Iington County, Va.
. By V. LONG,
Deputy Clerk

Ouner Anderson Patterson v. R~setta Anderson, etc.
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Executed in Arlington County, Virginia, this 19th day of
Mar., 1948, ,by posting a true copy of the within process on
the front door of the usual place of abode of Rosetta Anderson,
Individually and as .Administrator of Phillip Anderson she
or no member of her family, over sixteen years of age, being
found there.
Given under my hand this 19 day of Mar., 1948.

J. ELWOOD CLEMENTS
·sheriff of Arlington County, Va.
By: CARLL. TAYLOR,
Deputy Sheriff
.:page 16 }
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D:filCREE.
This cause came on this 26th day of March, 1948, to be heard
on the amended bill of complaint in accordance with the notice heretofore g-iven by the comp]ainant to the defendant and·
filed herein; and this day came ll.oy G. Allman, Attorney at
Law and entered his appearance as attorney for the defendant, Rosetta Anderson, individually and for the defendant,
Rosetta Anderson, as administratrix of the Estate of Philip
Anderson, deceased; .
And said Rosetta Anderson, individually and as administratrix of the Estate of Philip Anderson, deceased, by her said
attorney moved the Court for additional time in which to file
answers to the amended bill of complaint on behalf of Rosetta
Anderson, individually and as administratrix of the Estate
of Philip Anderson, deceased; and it appearing- to the Court
that the said defendant, individually and as administratrix
afOI'esaid should be granted additional time, it is therefore
ORDERED and DECREED that the defendant, Rosetta
Anderson, individually and as administratrix of the Estate
of Philip Anderson, deceased, do file answers herein to the
said amended bill of comp la.int on or before April 19, !948.
AND THIS CAUSE IS CONTINUE,D.
WALTER T. McCARTHY, Judge.

(

Supreme Court of Appeals of Virgini~
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Seen:
ANNA F. HEDRICK
Attorney for Ouner Anderson Patterson,
Complainant.
ROY G. ALLMAN
Attorney for Rosetta Anderson, individually.

{
I

ROY G. ALLMAN
Attorney for Rosetta Anderson, as administratrix of the Estate of Philip
Anderson, deceased, Defendant.
Recorded in Chancery Order Book No. 29, page No. 571, ou
April 7, 1948.
page 17
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THE JOINT AND SEPARATE ANSWER OF ROSETTA
ANDERSON, INDIVIDUALLY .A.ND AS ADMINISTRATRIX OF THE ESTATE OF PHILIP .ANDERSON, DECEASED.
The joint and separate answer of Rosetta Anderson, individually and as Administratrix of the Estate of Philip Anderson, deceased for answer thereto or so much thereof as she is
advised that it is material to answer, saving all just excep.:.
tions unto herself, answers and says that this answer is being made responsive to the original bill of complaint and the
amended bill of complaint; in paragraph one thereof. respondent denies that the plaintiff is a daughter of Philip Anderson, respondent admits that Philip Anderson died intestate
on the 30th day of January, 1946, seized and possessed of said
real estate, and personal property in Arlington County, Virginia, and that his home address was 1211 Army Navy Drive
in said County.
Respondent further answers and says that she denies the
allegations as contained in paragraph two of the original bill
in that Ida Gray was never the common law wife of the said
Philip Anderson, and that Philip Anderson never recognized.
Ouner Anderson Patterson as a daughter at any time at any
place, and your respondent calls for strict proof of said allegations in said paragraph two of said original bill.
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Your respondent further answers and says that. as alleged
in paragraph three of the original bill is true in that Philip
Anderson was lawfully married to Rosetta Anderson Qn the
6th day of October, 1902, and that he lived with a}lq JlS her
husband in Arlington County Virginia until he died.
· Your respondent further answers and says that the allegations contained in paragTaph four of said original bill is true.
Your respondent further answ~rs and says that the. allegations as contained in paragraph five of said origipage 18 ~ nal billis true that insofar as it alleges that respondent did not account. to the complainant with re- · ·
spect to the estate of Philip Anderson, because plaintiff has.
no interest in said estate, and that your respondent denies
every allegation and praye·r .in said original bill that in any
way tends to establish interest or ownership in any part of
the estate of Philip Anderson on the part of .the plaintiff in
said original bill.
Respondent further answers the amended bill filed in this
cause on December 12, 1947, and denies as alleged in parag·raph one of said amended bill that plaintiff is the legitimate
daughter of Philip Anderson and calls for strict proof thereof,
and respondent specifically denies as alleged in paragraph
one of said amended bill that she had been judicially det~rmined to be the legitimate daug·hter of Philip Anderson by
this Honorable court or any other court, and calls 'for strict
proof thereof.
Respondent admits that an action at law was instituted and
prosecuted by the plaintiff in -this cause against the defendant
in this cause in this Honorable court, and that the same resulted in a judgment of One ($1.00) Dollar, for the plaintiff
in said cause, and that action being not appealable because
of want of jurisdiction on the part of the Supreme Cour.t of
Appeals of Virginia that said action at law as aforesaid did
not judicially determine the legitimacy of the plaintiff in this
cause for any purpose other than the matter then in controversy.
Respondent further answers and says that she denies ea.ch
and every allegation as alleged in paragraph one of said
amended bill, and particularly the allegation therein wherein
it is alleged that plaintiff in this cause was found to be the
legitimate daughter of Philip Anderson by an action at law
in this Honorable court, and that the question of plaintiff's
legitimacy and the heirs of Philip Anderson is res judioata,
because the case referred to in said paragraph one of said
amended bill was not appealable for want of jurisdiction as
aforesaid.

("
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Respond,mt further answers and says that she denies the
allegation as contained in paragraph two of said amended bill
wherein it is ·alleged that Ida Gray was the common law wife
of Philip Anderson, and that the plaintiff herein was born as
the daughter of Philip Anderson, and as to Ida Gray respondent is not advised and calls for strict proof therepage 19 ~ o~...
.Respondent further answers and says that she
admits the allegation in paragraph three of said amended bill
and alleges that respondent was lawfully married to Philip
Anderson on the day and date set forth in paragraph three
of said amended bill.
·
Respondent further answers and says that it is true as alleged in paragraph four of said amended bill that Philip Anderson died as a result of injuries on the 30th day of January,
1946, and that respondent qualified as administratrix of the
said estate of Philip Anderson on the 3rd day of February,
1946. Respondent denies that as administratrix of said estate
that she wrongfully named the heirs at law of Philip Anderson. Respondent admits that she omitted the name of the
plaintiff in this cause as an heir at law of Philip Anderson,
and denies that-plaintiff in this cause is the owner in fee
simple of the real estate hereinabove described, and calls for
strict proof thereof.
.
Your respondent further answers and says that paragraph
five of said amended bill contains no allegations that same is
simply an argumentative statement: However, your respondent denies each and every allegation in the original bill or
amended bill that tends in any way to establish plaintiff in
this cause as daughter and/or heir at law of the late Philip
Anderson whether the same be an allegation or a prayer in
said original bill or amended bill, and calls for stiict proof
thereof.
Your respondent further answers and says that she is the
sole heir at law of Philip Anderson, deceased, that Philip
Anderson died intestate on the 30th day of January, 1946, in
Arling-ton -County, Virginia, seized and possessed of a tract
of land acquired by the said Philip Anderson during his life
time by deed dated September 1, 1893, and recorded in Deed
Book '' 0 '', No. 4, at page 208 in the Clerk's Office of Arlington County, Virginia, and that the said Philip Anderson left
no descendant on the paternal side or the maternal side, therefore by virtue of Section 5264, Sub-section, Fourth, of Michie 's
Code of Virginia. Respondent is by operation of law the sole
heir at law of the said Philip Anderson, and by virtue of said
statute the land herein mentioned is vested in respondent in
fee simple, and having fully answered prays to be hence dis1

\
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missed with her cost in this behalf expended, and respondent
will ever pray, etc.
Respectfully submitted.

page 20

ROSETTA ANDERSON
Individual.
ROSETTA ANDERSON
Administratrix of the Estate of
Philip Anderson, deceased.

~

By Counsel
ROY G. .ALLMANN.

J.B.ALLMAN,
R. G. ALLMAN, p. d.
RE3388
page 21 ~
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•
MOTION.

The complainant, Onner . A.nderson Patterson, by her attorney moves the Court to strike out the joint and separate
answer of Rosetta Anderson, Individually and as Administratrix of the Estate of Phillip Anderson, Deceased, filed
herein on the 19th day of April,, 1948, and in particular the
following parts thereof:
Page 1.
1. "respondent denies that the plaintiff is a daughter of
Philip Anderson,''
2. '' She denies the a11egations as contained in parag·raph
two of the original bill in that Ida Gray was never the common law wife of the said Philip Anderson, and that Philip
Anderson never recognized Ouner Anderson Patterson as a
daughter at any time at any place, and your respondent callH
for strict proof of said allegations in said paragraph two of
said original bill.''
3. '' in that Philip Anderson was lawfully married to
Rosetta Anderson on the 6th day of October, 1902, and tlint
he lived with and as her husband in Arlington County Vir. ginia until he died.''

.__S~p~~i:x:ie: Q,?:~~t: pf. ·AJ?~~_als ~f ·"\~'I~gim.~.
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,.4. '~plaintiff-has.no interest in said estat~, (of P;h.ilip ~p.dersor1)' and that

your respondent denies e·very alleg!ltion an¢l

prayer in said original bill tliat in any way tends to _estab·lish interest or owner'ship" hi any part" of the e,s~_ate' of. rJiilip
Anderson on tl1e part of the_ plaintiff in sai'a orig!p.~l. pilJ. '' ·
5. '' ~espc:m-aent further'• answers- tlie aiiienclJ~d .bin file~ iµ
this cause' 01i" December 12, ·1947, .and dentes as ~~lleg~~ iµ
.. V,~tdgraph°'one o·f sai~ ~mended bill' !liat._pll\ipt\ff is t?,e l_egiti'mate daughter of Ph1hp Audersqn and ·calls ~~r ~tr1ct -proqf
thereof, and respondent specifically'clenies' as alleged in:_paragraph ornr of'"said. amended :bill that s~e had been 'judici?llY
·d~~~tmined to be the 1legitimate daug;h.ter of Philip Ander.sort
·oy"_this Honorable court cor any ot~er (c~1:1rt, _and calls _f9_r
str.tet _pro9f thereof.'.'
·
l ~
•
6. '' arid that .~etion :being not a ppealable ·because
page 22 .~ ,9f :~ant ,of jul'\sdi,,ction .on the .part of :the Supreme
·.cQur.t _of Appe.a,ls :of ~Virginia ~hat ·,said .action a-t
·
law ~s aforesajd did ~ot judicially determine the legitimacy
of the _plaintiff in this caus.e for any- purpose other than the
matter then in controvers.:v." .
· 7. ''Respondent further"' answers .and says that s-he denies
~~ch _a;nd ~very .allegJ:ttiqn as alleged in paragraph one of said
·a~eJl.d.ed ·~nJ;·.a~d particularly the aUegation therein wherei~
it l.§1 .all~ged that .plaintiff in- this cause was found to be the
legitimate daughter of Philip Anderson by an action at law
in. this Honorable court, .and that the question of plaintiff's
leg·itimacy and the heirs of Philip Anderson i.s res j1idic.ata 1
because the case referred to in said paragraph one of said
amended bill was not appealabl~ for want 9f jurts4ictiq~ ~&
aforesaid.''
· ·
·
· 8. ~ 'Respondent further answers and says that she denies
the allegation· as contained in para~;raph two of said amended
bill ·wherein it is alleg~d that Ida -Gray was the common law
wife of Philip Anderson~ and tl1at the plaintiff herein was
born as the daughter of Philip Anderson, and as to. Ida Gray
respondent is not advh;ecl and callR for strict proof thereof.
Page.3.
9'° ','tba,t respondent ·was lawfullv married to Philip Anderson on the day and date set forth in paragraph three of said
amended lJill. ''·
10. "Respondent denies that as ad~inistratrix of said estate that she wrongfully named the heirs at Jaw of Philip A~d(?rson.' ',
·
·
\.

~

.

.

.

( Onner'AridersonT Pa tterSoii ·v: Roset'ta 'Anderson;·

etc.

· 11. "denies that.plaintiff in this cause is the owner· in· fee
: sin;i.ple of the real estate hereinabove-deseribed,·a-nd calls for
. strict_ proof thereof.''
.
12. '~However,. yQur.1·esponde1i.fdenies each· and·'etery alle. gation.in.the .. original bill or: amended bill that tends in -any1W~y·ttorestablish_plaintiff in this cause as daughter· and/or
!laeir: at law of the late .Philip Anderson whether the same he
:an allegation or a prayer in said original bill or amended bill,
. and calls for strict proof thereof.''
.
13. "Your re~pondent further answers· and says~ tliat'fslie is
the sole.heir:at law~of .P.hilip Anderson, deceased.;, . ,
!114. ·''that the siaid .Philip Anderson left no des<!iendaht 0oh
~the paternal side-or the-maternal side, therefore by virtue of
.Section 5264, Sub-section, .E,ourtb, of -Michie1s Dode of ;'\Tit_ginia ..Re~pondent is by Qperation of law the sol~ hefr·at 1faw
1of the said Philip Anderson, and by virtue ·of said ·statute
the land her.ein .mentioned -is -¥ested }n ·respondent 1in -fee
:simple,' ' •
On .the ifollowing _grounds::
:a. 'That the saia ·answer and each part "thereof above . eriir. :merated is insufficient in law.
b. That the. said defendant, Rosetta Anderson,
·pqge 23} individuallv and a~ administratrix of the estate of
Philip Anderson, deceased, and each of them are
iestopped to deny that the complainant; Ouner Anderson Pat- ·
terson is the legitimate c1aug·hter and h'efr of Philip Ander·:son, deceased, ·&l'id fact being res f.ldj-udicata between the
parties.
This the 26th ·day

or Aprll, i94'8\
ANNA F. HEbRicK
Attorney for Ouner Ailder~on Patters~ni;
Complainarit

page 24 ~
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Answer to motion of plaintiff, filed in this court ori th~ 26th
day of April, 1948,. for ap.swer _thereto it is. s1,1fficierrit to say
that every objection ~ad~ to the answer _filed in this cause
by the defendant sets fortp. a _reason why the .niotion to strike
same should not be sustained. Every quot~tion on pag.e ane
and two as numbered by paragraph one to f our'teen inchisiv·e
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is a repeatal of the facts set forth in the answer filed by the
defendant and every statement therein contained is a denial
of the allegations contained in the original bill and amended
bill. This puts in issue every allegation in both bills as to
the grounds set forth in the motion filed, to-wit: (a) ''That
the said answer and each part thereof above enumerated is
insufficient in law." That statement really requires no answer, because the answer filed by the defendant is a complete
denial of everything in the bill, and if no answer at all had
been filed the plaintiff would still have to prove her cause of
action, and the answer as filed simply challenge the defendant
to prove the allegations.
.As to .the· grounds for striking out the answer as set forth
in (b) of ·'the plaintiff's motion "That the said defendant,
Rosetta .Anderson, individually and as administratrix of the
estate of Philip .Anderson, deceased, and each of them are
estopped to deny that the complainant, Ouner Anderson Patterson is the legitimate daug·hter and heir of Philip Anderso1i,
deceased, said fact being ·res aclj1tdicata between the parties.''
If this reason for striking the answer is good, and if the question is res adjitdica,ta between the parties then the original
bill and amended bill in this ca use as filed raises onlv a moot
question, and the plaintiff has 110 right to maintain
action
to adjudicate a moot question.
We can see no purpose in the plaintiff trying to harass the
defendant in this cause by filing motions in action that are
meaningless. There is no reason why any part of
page 25 ~ the answer filed by the defendant should be
stricken. Of course, a part of the answer is a
pleading of tl1e law whicl1 is unnecessary, but nevertheless
harmless a8 it is never necessary for the respondent to plead
the law. Pleading·s should be confined to the facts. However,
whenever the law is filed as a part of the pleadings this ·surplusag·e does not justify the court to strike same from the
pleadings.
e sugg·Bst if the plaintiff has any faith in her case that
she proceed to have this cause ref erred to one of the Commissioners in Chancery of this Honorable Court, and proceed
to take the depositions of her witnesses, if anv she has, and
we will then in turn with dispatch produce our witnesses.
However, if the plaintiff who seems to be verbose in her bills .
and answers desires to submit this cause upon the pleading·s
we stand ready to submit the same on the pleadings as th~y
are now filed. Otherwise, ,,.. e suggest that the plaintiff's time
~01;1-Id be ~ore profitable used as we}! as ours by taking the
evidence m the ca'3e. V{e do not tlunk that the motion filed

an

,v
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by the plaintiff requires any answer, but as a courtesy to the
court we submit this as our answer to her motion.
Respectfully submitted.

ROSE'fTA ...~NDERSON,
Individually and as Administratrix of
the Estate of Philip Anderson, De..
ceased.
By Counsel

J. B. ALLMAN,
R. G. ALLMAN, p. cl.
page 26 ~
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DECREE.
This cause came on this dav to be heard on the motion of the
complainant, Ouner Anderson Patterson, by her attorney, to
strike out the joint and separate answer of Rosetta Anderson,
Individually and as Administratrix of the Estate of Philip
Anderson, decem,ed, filed herein on the 19th day of .April,
1948, in certain particulars on the grounds that has been judicially determined between the parties that the complainant,
Ouner Anderson Patterson, is the legitimate daughter of
Philip Anderson, deceased ;
And it appearing to the Court that it has been judicially determined between the parties that the complainant, Ouner
Anderson Patterson, is the legi6mate daug·hter of Philip
Anderson, deceasod, being the clnug·htcr of his common law
wife, Ida Gray, and that the defendant is estopped· to deny
said legitimacy, and that all parts of the answer attempting to
deny that Ouner Anderson Patterson, is the le!titimate daug·hter of Philip Anclm~son. and tl1e claup;hter of his common law
,,rife, Ida Gray should be stricken out, it is tl1erefore,
AD.JUDGED., ORDERED and DECREED, that, it having
been judicially determined betwPen tl1e parties that the complainant is the legitimate dnug·hfor of Philip Anderson and
the daughter of his common law wife, Ida Grav, the following·
parts of the joint and separate answer of the defendantR~
Rosetta Anderson, Individually and nR .Administratrix of the
Estate of Philip Anderson, cleceasod, he and the same hereby
are stricken out:

l

'

'
'

·11,

':)

(
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1. "respondent denies that the plaintiff is a daughter of
Philip Anderson,''
2. '' she denies the allegations as contained in paragraph
two of the original bill in that Ida Gray was never the common law wife of the said Philip Anderson, and that Philip
Anderson never recognized Ouner Anderson Patpage 27 ~ terson as a daughter at any time at any place, and
your respondent calls for strict proof of said alle'gations in said paragraph two of said original bill.''
5. '' Respondent further answer the amended bill filed in
this cause on December 12, 1947, and denies as alleged in
paragraph one of said amended bill that plaintiff is' the legitimate daughter of Philip Anderson and calls for strict proof
thereof, and respondent specifically denies as alleged in paragraph one of said amended hill that she had been judicially
determined to be the legitimate daughter of Philip Anderson
by this Honorable court or any other court, and calls for strict
proof thereof.''
6. '' and that action being not appealable because of want
of jurisdiction on the part of the Supreme Court of Appeals
of Virginia that said action at law as aforesaid did not judicially determine the legitimacy of the plaintiff in this cause
for any purpose other than the matter then in controversy.''
8. "Respondent further answers and says that she denies
the allegation as contained in para~·raph two of said amended
bill wherein it is n11eged that Ida Gray was the common law
wife of Philip Anderson, and that the plaintiff herein was
born as the daughter of Philip Anderson, and as to Ida Gray
respondent is not a clvised and calls for strict proof thereof.''
12. '' However, your respondent d~nies each and ·every allegation in the original bill or amended bill that tends in anyway to establish plaintiff in this cause as daughter and/or
heir at law of the late Philip Anderson whether the same be
an alleg-ation or a prayer in said original bill or amended bill,
and calls fol' strict proof thereof."
13. "Your respondent further answers and says that she
js the sole heir at 1aw of Philip Anderson., deceased,''
14. '' that. the said Philip .Anderson left no descendant on
the paternal side or thP. maternal side, therefore by virtue of
Section 5264, Sub-section, Fourth, of Michie 's Code of Virginia. Respondent is hv operation of law the sole heir at law
of the said Philip Anderson, and by virtue of said statute
the land herein mentioned is vested in respondent in fee
simple,''
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And so much of the following shall be and the same hereby
· is stricken as denies complainant's legitimacy but not as to
all the heirs of Philip Anderson:
7. "Respondent further answers and says that she denies
each and every allegation as alleged.in paragraph one of said
amended bill, and particularly the allegation therein wherein
it is alleged that plaintiff in this cause was found to be the
legitimate daughter of Philip Anderson by an action at law
in this Honorable court, and that the question of plaintiff's
legitimacy and the heirs of Philip Anderson is res judicata,
because the case referred to in said paragraph one .of said
amended bill was not appealable for want of jurisdiction as
. aforesaid.''

page 28 }

The defendant expressing through her counsel an
opinion. that this decree adjudicates all matters in
controversy in this case as raised in the original bill and the
amended bill filed in this cau~e, to which ruling of the Court
the c;lefendants, Rosetta Anderson, Individually and as Administratrix of the Estate of Philip Anderson, deceased, by
counsel, excepted, and _defendant by counsel expressing an
intention to apply to the Supreme Court of Appeals of Vir:ginia for an appeal from the decree here entered this day.

AND THIS CAUSE IS CONTINUED.
"WALTER T. McCARTHY,
Judge
ANNA F. HEDRICK
Attorney for Complainant
We have seen the foregoing decree

J. B. ALLMAN &
R. G. ALLMAN
Attorney for Rosetta AnderRon,, Individually.
and as Administratrix of the Estate of Philip
Anderson, deceased.
page 29 ~

•

•

•

•

•

("
l

24

Supreme Court of Appeals of Virginia.
NOTICE OF APPEAL.

To .Anna F. Hedrick, .Attorney at Law, Attorney for Ouner
Anderson Patterson, Complainant
PLEASE TAKE NOTICE that on the 1st day of September;1948, the undersig·ned will present to the Hon. Walter T.
McCarthy, Judge of the Circuit Court of Arlington County,
Virginia, at the court house of said county, stenographic copy
of the testimony and other proceedings in the trial of the
above entitled case for certification by the judge, and will, on
the same date, make application to the Clerk of the said court
for a transcript of the record in said court, for the purpose
of presenting the same to the Supreme Court of Appeals of
Virginia .with a petition for a writ of error and supersedeas
to the final judgment of the said trial court in said· case.
Given under our hands this the 19th day of August, 1948.
J.B. ALLMAN
R. G.ALLMAN
Counsels for the defendant
Leg·al service of the above notice is hereby accepted this
20th day of August, 1948.
ANNA F. HEDRICK
Attorney for the Complainant

•

•

•

page 32 ~ Virginia :
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Wednesday, the 5th day
of January,, 1949.
Upon the petitio)l of Rosetta Anderson, individually and
as administratrix of the estate of Philip Anderson, deceased,
an appeal and s1.1:verserleas is awarded her from a decree entered by the Circuit Court of Arlingion county on the 30th
day of July, 1948, in a certain chancery cause then therein
depending, wherein Ouner Anderson Patterson was plaintiff
. I
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and the said petitioner was defendant, upon the petitioner,
individually, or some one for her, entering into bond with
sufficient securtiy before the clerk of the said circuit court
in the penalty of three hundred dollars, with condition as the
law directs.

A Copy,
Teste:
M. B. WATTS,
Clerk

•

•

page 34 } Virginia :

In the Supreme Court of Appeals held at the Masonic Build. ing in the City of Staunton on ,vednesday the 7th day of
September, 1949.
Rosetta Anderson, Individually and as Administratrix of the
Estate of Philip Anderson, deceased, Appellant.,
against
Quner Anderson Patterson, .Appellee.

RECORD NO. 3519.
Upon an appeal from and supersedeas to a decree entered
by the Circuit Court of Arlington county on the 30th day of
July, 1948.
This day came again the parties, by counsel, and the court
having maturely considered the transcript of the record of
the decree aforesaid and argumenh; of counsel, is of opinion,
for reasons stated in writing and filed with the record, that
the said decree is erroneous.. It is the1·efore adjudged, or~
derecl and decreed that the said decree be reversed and annulled, and that tl1e appellant recover of the appellee her costs
by her expended about the prosecution of her appeal and
su,persedea.s aforesaid here, and the cause is remanded to tlw
said circuit court to be further proceeded in, in accordance
· with the views expressed in the Raid written opinion of this
court.
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Which is ordered to be certified to the said circuit court.
A Copy,
Te~te:
M. B.

page 35
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vVATTS,

Clerk.
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Staunton, ;\Tirginia, September 7, 1949.
RECORD NO. 3519.

Present : All the Justices
Rosetta Anderson, Individually and as Administratrix of the
Estate of Philip Anderson, Deceased

v.
Ouner Anderson Patterson. ·
-From the .Circuit Court of Arlington County.
Walter T. McCarthy, Judge.
OPINION BY JUSTICE JOHN W. EGGLESTON.
In January, 1947, Ouner Anderson Patterson filed her bill
of complaint in the court below against Rosetta Anderson,
fodividually and as administratrix of the estate of Philip
Anderson, deceased, alleging that the plaintiff was the daughter of Philip Anderson as the result of a common-law marriage
in the District of Columbia between Philip Anderson and Ida
Gray; that the plaintiff was born on March 18, 1902, in the
District of Columbia; that subsequently, on October 6, 1902,
Philip Anderson had gone "through a marriage ceremony
with one Rosetta Richardson, now known as Rosetta Anderson, the defendant;'' that Philip Anderson died on January 30,
1946, as the result of injuries received in an automobile collision; that shortly thereafter Rosetta Anderson had qualified
in the clerk's office of the Circuit Court of Arlingpage 36 ~ ton county as administratrix of the decedent's estate and had furnished the clerk with what '' purported to be a list of the heirs of said Philip Anderson;'' that
the list had named Rosetta Anderson as the decedent's sole
heir and had omitted the name of the plaintiff, his daughter,
as an heir; that unless ordered so to do by the court the ad-
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ministratrix would not account to the plaintiff for and deliver
to her her share of the decedent's estate, and would ''endeavor
to sell and convey'' certain real estate which the decedent
owned at the time of his death.
The prayer of the bill was that the heir~ of Philip Anderson,
deceased, be determined; that the defendant administratrix be
required to furnish to the clerk of the court a list of the "true
heirs'' of the decedent; that the defendant be required to
account to the plaintiff for and deliver to her her share of the
estate of the decedent; and that a decree be entered "setting
forth" the plaintiff's "interest in the decedent's real estate
and quieting title'' thereto in her name.
Before an answer had been filed the plaintiff filed an amended bill, in which she repeated the allegations made in the
original bill and in addition thereto alleged that she was ''the
legitimate daughter of Philip Anderson;'' that she
page 37 ~ had been '' judicially determined'' to be such '' by
this Honorable Court in an action at law" wherein
she was the plaintiff and Rosetta Anderson, ''individually and
as administratrix of the estate of Philip Anderson, deceased,''
was the defendant; that the issue of the plaintiff's legitimacy
had been "submitted to a jury in the trial of said action at
law,'' as was shown by copies of certain instructions which
were filed as exhibits; that the jury on the issue joined had
found her to be the legitimate daughter of the decedent; that
judgment had been entered on the verdict and had become
·final; that no writ of error had been applied for; and that the
time for. such application had expired. Hence, she alleged, the
issue that she was the legitimate daughter and heir of the
decedent was res judicata between the parties to the present
suit.
The amended bill further alleged that the plaintiff was ·the
decedent's "heir" and was the "owner in fee simple of the
real estate,, whiich.he owned at the time of his death.
The prayer of the amended bill was that the defendant be
required to account to the plaintiff for and deliver to her her
share "of the estate" of the decedent; that the defendant be
restrained and enjoined from attempting t9 enpage 38 ~ cumb~r, lease, sell, or convey the real estate of
which the decedent died seized; and that the necessary decrees might be entm·ed setting forth the plaintiff's
interest in and quieting her title to the real estate.
Rosetta Anderson, individually and as administratrix of
the decedent's estate, filed a joint and separate answer to the
original and amended bills, in which she denied the alleged
· common-law marriage between the decedent and Ida Gray and
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that the plaintiff was the legitimate daughter of the decedent
and entitled to share in his estate.
.
Moreover, the answer denied that the plaintiff "had been
judicially determined to be the legitimate daughter of Philip
Anderson by this Honorable Court or a11y other court,'' and
denied that the status of the plaintiff as the legitimate heir of
the decedent was res judicata between the parties to the present suit.
While the answer admitted that an action at law had been
instituted and prosecuted by the plaintiff against the defendant in t;he same court, it averred that inasmuch as that action
had resulted in a judgment of $1.00 for the plaintiff, which, for
"want of jurisdiction," was "not appealable," it "did not
judicially determine the legitimacy of the plainpage 39 ~ tiff•• • for any purpose other than the matter then
. in controversy.''
It was further alleged in the answer that the defendant was
lawfully married to the decedent at the time of his death, and
that she was his sole distributee and heir at law.
On the motion of the plaintiff the court entered a decree
Rtriking out each and every denial in the answer that the plaintiff was the "daughter" or "legitimate daughter" of the
decedent as the result of the latter's common-law marriage
with Ida Gray, the denial that the legitimacy of the plaintiff
bad been judicially determined in the previous action, and the
allegation that she (the defendant) was the sole distributee
and heir at law of the decedent.
The basis of this ruling, as disclosed by a recital in the
decree, was that these matters had been judicially determined
in the previous action between the parties, and that hence the
defendant was estopped to assert the contrary.
From this decree ,,·hich adjudicated the principles of the
cause, the present appeal has been taken. Code, §6336.
The motion to strike was based on two grounds :
page 40

~

(1) That the answer and each part thereof above

enumerated was ''insufficient in law;" and (2) that
the defendant, both individually and as administratrix of the
P-state of the decedent, was estopped by reason of the prior
litigation to deny that the plaiBtiff is the legitimate daughter
and heir of the decedent. It was thus a. combined demurrer
and replication to certain alleg·ations in the answer.
We are of opinion that with one exception 'to which we will
presently advert, the lower court erred in striking from the
ans,ver the detailed allegations.
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It is well settled that res judicata may not be taken advantage of by demurrer where the pleading demurred to .does not
show on its face the existence of the matters relied on to support the application of the doctrine. 30 Am. Jur., Judgments,
§264, p. 989; 50 C. J. S., Judgments, §824, pp. 393, 394, an<l
cases there cited. Compare Martin v. Martin, 167 Va. 206,211,
212,188 S. E.148, 150.
This is so because a demurrer stands or falls by what appears on the face of the pleading at which it is aimed. Resort
cannot be had to another pleading for the purpose
page 41 ~ of supporting the demurrer. 6 Michie's Jurisprudence, Va. and \iV. Va., Demurrers, §26, p. 24,
and cases there cited; Burks' Pleading and Practice, 3d Ed.,
§192, p. 310.
In the case before us it does not appear on the face of the
answer that the matters in controversy were adjucated in the
prior litigation. On the contrary, the answer puts in issue the
two essential elements of the plaintiff's CllSe. It denies that
she is in fact the legitimate daughter of the decedent, Philip
Anderson, and also that such legitimacy had been established
and adjudicated in the prior proceeding. In this situation the
burden was on the plaintiff to establish by proper evidence at
least one of the essential allegations of her amended bill.
The fact that the previous action had been tried in the same
court by the same judge did not dispense with the necessity of
11roof of the record in the previous action. To sustain a claim
of res jiidicata the court will not take judicial notice of the
record in the first suit. 30 Am. Jur., Judgments, §273, p. 993;
50 C. J. S., Judgments, §836, p. 404.
page 42 ~
Inasmuch as the cause must be remanded for a
new trial, it is appropriate to point out that ordi. narily to sustain the allegation of res judicata the whole record
of' the former proceeding· must be put in evidence. See Freeman on Judgments, 5th Ed., §1030, pp. 2147, 2148 ; Jones'
Commentaries on Evidence, 2d Ed., §1886, p. 3514; 30 Am.
Jur., Judgments, §274, p. 993; 50 C. J. S., Judgments, §843-c,
p.417.
While the admissions in the pleadings or the stipulation of
counsel may dispense with the necessity of the production of
the entire record in certain cases, generally only an inspection
of the entire record in the first action will disclose whether the
identical issue in controversy in the pending suit was settled
between the identical parties thereto in the previous litigation.
In the present case it is difficult to see how it can be determined except from the complete record of the former pro-
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ceeding whether. the defendant, Rosetta Anderson, individually, was a necessary party to the first action, or whether she
had been improperly or unnecessarily joined therein, and
whether her individual rights in the property in controversy
had been actually litigated and deci~ed. 50 C. J. S.,
page 43 ~ Judgments, §771, pp. 300, 301; 30 Am. Jur.,
Judgments, §224, pp. 956, 957.
Moreover, only by an examination of the complete record
fo the first suit can it be determined whether the vital issue
now involved was a material issue in the first action. See
Talbot v. Virginia Elec. db Power Co., 152 Va. 864, 866, 148
S. E. 869; 30 Am. Jur., Judgments, §182, p. 928; 50 C. J. S.,
luclgments, §725, pp. 213,214.
Among the allegations stricken from the answer was one to
the effect that inasmuch as the judgment in the first action in
favor of the plaintiff was for the sum of $1.00, and was "not
appealable,'' it diq not operate as an estoppel against the
defendant in the present suit.
The contention of the appellant that this action was error is
supported by no citation of authority on the precise point.
On the other hand, we find that the subject has frequently
been before the courts and it is universally held that the fact
that the amount in controversy _in a final judgment is so small
that the defeated party bas no right of appeal does not affect
its operation as res judicata with regard to the particular
issues determined thereby. See Freeman on
page 44 ~ Judgments, 5th Ed., §635, p. 1339; 30 Am. Jur.,
Judgments, §217, p. 950; Idern, §217, 1948 Supp.,
p. 61; 157 A. L. R. 1039, Anno.
The basis of this principle is that the conclusiveness of the
prior adjudication upon the issue S'>ught to be retried depends
not upon whether that judgment was subject to review, but
upon whether it was ·a ·final determination by a court, which
had jurisdiction of the subject-matter and of the parties, of the
identical issue and between the same. parties before the court
in the subsequent litigation. iohnson Steel Street Rail Co. v.
lVharton, 152 U.S. 252, 261, 14 S. Ct. 608, 38 L. Ed. 429. The
fact that the amount in controversv in the first suit was below
the reQuired juI"isdictional amount of the appellate court does
not affect the finality of tl1e judgment.
In support of their position counsel for the appellant rely
on the following· quotation from Restatement of the Law,
,Judgments, §69(2), p. 315: "Where a party to a judgment
cannot obtain the decision of an appellate court because the
matter determined against him· is imniaterial or moot, the
judgment is not conclusive against him in a subsequent action
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on a ilifferent cause of. action.'' (Italics supplied.)
This authority is not on the precise polrit at issue
and is not in conflict with the view expressed above.
See 157 A. L. R. 1043, Anno., where the subject is discussed .
.Accordingly, we are of the view that the lower court did not
err in striking this latter allegation from the answer.
For the error of the lower court in striking the other allegations from the answer the decree appealed from is reversed
and the cause is remanded for a new hearing in accordance
with the views here -expressed..
·

page 45 }

Reversed and remanded.
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MEMORANDUM.

Oner Anderson Patterson
't).

Rosetta Anderson Individuallv and as Administratrix of the
estate of Philip Anderson, Deed.
Cross Suit of
Rosetta Anderson

v.

Oner Anderson Patterson.
Issue process returnable to first January rules 1950 on
Oner Anderson Patterson.
Filed Dec. 27, 1949.

H. BRUCE GREEN, Clerk
,
Circuit Court, Arlington County, Va.
By R. H. WHITE,
Deputy Clerk.

J. B. ALLM.AN
Rocky Mount, Va.
1726-12th St., South Arlin~ton.
page 50}
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The Commonwealth of ;\Tirginia,
To the Sheriff of the County of Arlington, Greeting:
WE COMMAND YOU, That you summon Ouner Anderson
Patterson Complainant and Cross-Defend ant 1726-12th
Street, South Arlington, Virginia to appear at the Clerk's
office of the Circuit Court of the County of Arlington, at the
€", rules to be held for the said Court on the First Mondav in
w-:r
January 1950 to answer a cross bill in chancery, exhibited
i'
against Her in our said Court by Rosetta Anderson, Individu. ally and as Administratrix of the estate of Philip Anderson,
deceased, Defendant and Cross Complainant
And have then there this writ. Witness, H. Bruce Green,
Clerk of our said Court, at the courthouse, the 27th of December, 1949 and in the 174th year of the Commonwealth.

H~ BRUCE GREEN
Clerk
File~ Dec 29 1949

H. BRUCE1 GREEN, -Clerk
Circuit Court, Arlington Qounty, Va.
By R. H. WHITE
Deputy Clerk
( on back)
Executed in Arlington County, Virginia, this 28 day of
Dec 1949, by posting a true copy of the within process on the
front door of the usual place of abode of Ouner Anderson
Patterson; he or no member of his family, over sixteen years
of age, being·found there.
Given under my hand this 28 day of Dec 1949

J. ELWOOD CLEMENTS
Sheriff of Adingfon County, Va.
By CARL L. TAYLOR
Deputy Sheriff

•
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CROSS BILL.
Comes now Rosetta Anderson by her Attorney and files this
her cross suit, in the original chancery action that she begs
leave of court to file this her cross-bill in the pending chancery
suit. now pending in this Honorable Court. SECOND, she
alleges that in an action at law wherein, the plaintiff in this
original cause, prosecuted an action at law against Rosetta
Anderson, individually and as administrator of Philip Anderson's Estate, said action having been prosecuted in this
Honorable Court by the plaintiff in the original action in the
form of a notice of motion for judgment, the same was a tort
action filed in this Honorable Court on or about February,
.1947, resulting· in a judgment in favor or Ouner Anderson
Patterson in the sum of $1.00, that Rosetta Anderson as an
individual, was not a necessary party to said action at law,
referred to in the original bill in this cause and in the answer
filed by respondent in this cause, that the tort action was a
proper action ag·ainst Rosetta Anderson Administratrix of the
lTistate of Philip Anderson, but, that Rosetta Anderson individually, was not a necessary party, therein as above referred
to; that she had committed no breach of trust as an individual;
that she owed no dutv to Ouner Anderson Patterson as an
individual and that no"' interest of Rosetta Anderson individually was adjudicated by the action at law prosecuted in this
Honorable Court under the above styled suit; and, that no
rights were awarded to or against Rosetta Anderson; and, that
none of her interest in the realty belonging to Philip Anderson
was determined in the action at law.
Your cross-claimant further alleges that Ouner Anderson
Patterson as an illig'itimate daughter of Philip
page 52 ~ Anderson, as such, had a right of action against
·
Rosetta Anderson, Administratrix of the Estate of
Philip Anderson and/or the tort feasor that caused the death
of Philip Anderson under the laws of the State of Virginia
Commonly known as Lord Campbell's Act, and, that she did
not have a right of action as such against Rosetta Anderson
individually, and the mere fact that Rosetta Anderson individually appeared as a defendant in said cause was surplusage,
did not adjudicate any rights or privileges against or for
Rosetta Anderson individually.
Cross-claimant further alleges that any testimony from any
source that may have been introduced in the action at law of
Ouner .Anderson Patterson v. Rosetta Anderson, individually,
that was prosecuted in this Honorable Court in the notice of
motion for judgment filed in said cause on or about February

-,
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3, 1947, or any amendment thereto, attempting to establish
Ouner Anderson Patterson as the legitimate daughter of
Philip Anderson, was untrue and constituted perjury and was
a fraud on the part of anyone so testifying and in particular
any testimony from· or by Ouner Anderson Patterson to the
effect that she was the legitimate daughter of Philip Anderson,
·was false and known to be false by the said Ouner Anderson
·Patterson. That Ouner Anderson Patterson was born on
·March 18, 1902. That her birth certificate at the time shows
that her mother and father were not married and that more
than 44 years later and after the death of Philip Anderson, as
an afterthoug·ht and as an overt act in the perpetration of
-fraud upon this Honorable Court and cross-claimant, she
~a used the records of her birth to be amended by giving herself
the name of Anderson therein (copy of birth certHicate filed
herewith and prayed to be read as a part hereof showing the
amendment to have taken place 12-9-46). In addition thereto
Ouner Anderson Patterson was married twice and divorced
and at no time did she ever use the name of Anderson. She
knew that her mother had never married Philip Anderson.
She knew that Philip Anderson was married .to Rosetta Ander-.
son and had lived in Virginia as man and wife for more than
40 years.
.
Cross-claimant alleges that Ouner Anderson Patterson,
plaintiff in the original action and respondent in this crosshill, deliberately and with knowledge aforethought perpetuated
a fra~d upon this court and Rosetta Anderson, in claiming
that she was the legitimate daughter of Philip Anderson.
'l'hat she conceived this idea after the death of Philip Anderson
and brought forth per,iured testimony into this
page 53 ~ Honorable Court .thereby committing an act of
fraud upon the court and Rosetta Anderson, in asserting said claim and in obtaining a judgment against the
said Rosetta Anderson, personally for $1.00. That all testimony in the law action referred to in the original bill in this
cause and the answer in this cause whereby Ouner Anderson
Patterson prosecuted a law suit against Rosetta Anderson w3<s
false, fraudulent and known to be false by Ouner Anderson
Patterson, and, that any judgment obtained by Ouner Anderson Patterson by such testimony produced by her, or witnesses
on her behalf, is void and of no force.and effect.
Respondent is advised that she has the right to come into
this Honorable Court and file this her cross-bill, and, that she
has the further right to file in this Honorable Court alternative
pleading and that she has· the right to file in this Honorable
Court this her cross-bill in this pending cause, and, that if this
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Honorable Court be of the opinion that it is powerless to set
aside, and declare null and void the judgment in the law case
hereinabove referred to on the grounds of fraud and deceit,
that this Honorable Court does have the power and equity and
the good conscience, should hold that any rights acquired by
Ouner Anderson Patterson in the law case hereinabove ref erred to and heretofore prosecuted by her in this Ho.norable
Court, were and are held by her in trust for Rosetta Anderson,
upon whom she has committed a grievous fraud and Rosetta
Anderson alleges that any rights that may have accrued to
Ouner Anderson Patterson by reason of the legal effect of a
judgmenJ acquired by her against Rosetta Anderson, is held
in trust by the said Ouner .Anderson Patterson for Rosetta
Anderson's benefit, and Rosetta Anderson respectfully ask
that same be so decreed.
Rosetta Anderson alleges that she has the right to ask, and
doth ask, this Honorable Court to so decree, th~t any rights
nctual or apparently accruing to Ouner Anderson Patterson
hy reason of the judgment of this Honorable Court in the
above mentioned law action that was prosecuted by her in this
Honorable Court in which she obtained judgment in an action
at law in this Honorable Court for $1.00 against Rosetta
Anderson, that said rights to have been held in trust by Ouner
Anderson Patterson for Rosetta Anderson, and that said resulting trust should be established, for her benefit, and that
Ouner Anderson Patterson has no rights therein and same
should be so decreed and that if same be a cloud upon the title
to the land vested in Rosetta Anderson that be. 1mge 54 r longed to the Estate of Philip Anderson, that this
.
Honorable Court should remove the same thereby
clearing the title to the land of which Rosetta Anderson inherited from Philip Anderson.
Respondent alleges that under the laws of the State of
Virginia she is the sole heir .at law of Philip Anderson and
that the real estate of which Philip Anderson died seized and
possessed decended to Rosetta Anderson.
Rosetta Anderson is advised that, and so alleges, that in
order for the court to give Rosetta Anderson complete relief,
that she should file this her cross-bill in this pending c~use, and
that same should be docketed as a cross-bill without the necessity of process being is·sued thereon as all the parties in interest are before this court.
IN TENDER CONSIDERATION WHEREOF, and in-asmuch-as Rosetta Anderson is remediless save in a court' of
equity where matters of this sort are properly cognizable and

~
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relievable, Rosetta Anderson prays that may she be permitted
to file this her cross-bill.
May Ouner Anderson Patterson be required to answer the
same, but answer under oath is hereby expressly waived.
May this Honorable Court decree that any rights actual or
apparent acquired by Ouner Anderson Patterson by reason
of a judgment obtained by her against Rosetta Anderson in a
law action in this Honorable Court be declared to be held by
her in trust for the use and benefit of Rosetta Anderson.
~May Ouner Anderson Patterson be decreed to be not a party
i(/.'
"
in interest in the Estate of Philip Anderson.
·
May the Court decr_ee that Rosetta Anderson is the only
heir at law of Philip Anderson.
May the claims of Ouner Anderson Patterson to any inheritance in th.e Estate of Philip Anderson be denied and decreed to be of no force and effect.
May it be determined that she has no interest therein and
may the cloud upon the title of the land vested in Rosetta Anderson as the only heir at law of Philip Anderson be removed
from the records of this Hono1~able Court, and,
May she be found to be the only heir at law of Philip Anderson that the lands s9 vested in her by reason of said inheritance be declared free from all encumbrances and free from all
claims of every class and kind of Ouner Anderson Patterson.
May, if the court be of the opinion that process
page 55 ~ is necessary on this cross-bill, may the same be issued against Ouner Anderson Patterson.
Grant such other and further relief both Special and General as the nature of the case may require, and to equity may
seem meet ; and,
Rosetta Anderson will ever pray, etc.
Respectfuly submitted,
ROSETTA ANDERSON
By J. B. ALLMAN
Counsel.

R. G. ALLMAN, p. d.
J. B. ALLMAN, p. d~
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ANSWER TO CROSS SUIT.
The complainant, Ouner Anderson Patterson as cross-defendant files this her answer to the cross suit of the defendant,
Rosetta Anderson.
1. The complainant and cross-defendant alleges that
Rosetta Anderson, as an individual was a necessary party to
the action at law by. the complainant herein, Ouner Anderson
Patterson, ag·ainst the defendant Rosetta Anderson, individually and as administratrix of the e~tate of Philip Anderson,
which resulted in a judgment in favor of Oun er Anderson Patterson in the sum of One Dollar; that Rosetta Anderson conceded in said law action that she individually was a necessary_ party and admitted that she had made a settlement for
Twelve Hundred Dollars ($1,200'.00) and retained said sum
individually under the claim that she was the widow of Philip
Anderson. A copy of the notice of motion for judgment, the
sheriff's return thereon, and the plea of Rosetta Anderson,
individually and as administratrix of the estate of Philip Anderson are attached hereto, marked Exhibit 1, Exhibit 2 and
Exhibit 3.
2. This complainant and cross-defendant denies that she is
the illegitimate _daughter of Philip Anderson, but alleges that
on the contrary she is the legitimate daughter of Philip Anderson and that her legitimacy has been judicially determined
as a material fact in th~ prior law action and the said fact is
now res judicata between the parties.
3. As to the allcg·ation in the cross suit "Your cross-CoIJ1..
plainant further alleges that Ouner Anderson Patterson is an
illegitimate daughter of Philip Anderson, as such, lrncl a right
of action· against Rosetta Anderson, Administratrix of the
,E,state of Philip Anderson* * *",the said Rosetta
page 57 ~ Anderson, defendant and cross-complainant is
estopped to make such allegation. In said action
at law the said Rosetta Anderson contended that Ouner Anderson Patterson was an illegitimate child and that because she
was an illegitimate child she had no cause of action; said
Ouner Anderson Patterson contended, on the contrary, that
she was the legitimate child, being the child of a valid common
law marriage in the District of Columbia. Instruction Numbered One, offered by the plaintiff, a copy of which is attached
hereto, ma.rked Exhibit 4, was objected to by the defendant,
Rosetta Anderson, as it was originallv drawn without the last
parag-raph. Because of the defendant's objection, tl1c Court
added to the instruction as originally .drawn the last paragraph, that the words "child and daug·hter" used in the instruction mean legitimate child or daughter as defined in an-

/":
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other instruction. The instruction as given by the Court is
as set out in the attached copy marked Exhibit 4. Likewise
the defendant objected to the wording of Instruction Numbered Three, as originally offered by the plaintiff and to make
the instruction acceptable to the defendant, Rosetta Anderson, the Court added the word "legitimate" before the word
''daughter'' in the eighth line of this instruction, as will appear in the photos tat copy of said Instruction Numbered Three
attached hereto, marked Exhibit 5. Instruction Numbered A
and Instruction "No. 2" were offered by the defendant, Rosetta Anderson, copies of which are attached, marked Exhibit
6. and Exhibit 7. The defendant's Instruction Numbered A was
refused as it failed to take into consideration the validity of a
common-law marriage in the District of Columbia,. and Instruction "No. 2" as to bastards or illegitimate children was
g·ranted at the request of the defendant, Rosetta Anderson.
4. This complainant and cross-defendant denies that any of
the testimony of herself or her witnesses in the law action was
untrue; denies that it constituted perjury; denies that it was
a fraud; denies that it was false and denies that any testimony
that she was the legitimate daughter of Philip Andersml was
untrue, false or a fraud, but admits that if. such testimony
had been untrue, or false it would have constituted perjury as
alleged on page 2 of the cross suit.
5. This complainant and cross-clefendant states
page 58 ~ that she was born March 18, 1902 and alleges that
her mother and father were common-law husband
and wife in the District of Columbia; that as such were legally
married. which fact has been judicially. determined between
the parties hereto by a court of competent jurisdiction in the
prior law action hereinabove mentioned" and it is now res
judicata, said issue having been submitted to the jury for de-·
termination in said law action by plaintiff's Instruction Numbered Two, a copy of which is attached hereto, marked ExJ1ibit 8, together with the other instructions and determined
in favor of the plaintiff, Ouner Anderson Patterson, a copy
of the verdict of the jury and judgment of the Court being attached hereto, marked Exhibit 9.
6. This complainant and cross-defendant states that her
maiden name has always been Anderson; that she has used
the name Anderson from the time she was born to this day;
that she. was .married to William Wright as Ona Anderson;
that William Wright died; that upon her marriage to
· Clarence Patterson,· she was known as Ouner Anderson Patterson; that the. ·statement on the birth certificate ·of December 9, 1946 is not an amendment of said certificate but an
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fdentification of the infant referred to in said certificate, no
name having been given said infant in said certificate.
7. This complainant and cross-defendant did not know, and
does not now know, whether or not Philip Anderson was ever
married to Rosetta Anderson, and did not, and does not know,
if they lived together as man and wife, and alleges that to the
best of her knowledge and belief no children were born to the
defendant and cross-complainant, Rosetta A.nderson.
8. This complainant and cross-defendant denies that she
''perpetuated'' a fraud upon the Court deliberately or otherwise, and alleges that she is the legitimate daughter of Philip
Anderson and has been judicially determined so to be, as :above
set out.
9. This complainant and cross-defendant denies that the
judgment obtained in the law action is void or of no effect, bµt
alleg·es that on the contrary it is valid and binding on the
parties hereto.
10. This complainant and cross-defendant denies that
Rosetta Anderson is the sole heir of Philip Anderson and
alleges that she, Ouner Anderson Paterson is the heir of Philip
Anderson and that Rosetta Anderson has no interest in the
·
estate of Philip Anderson whatever, never having
page 59 } been leg·ally married to the said Philip Anderson.
11. This complainant and cross-defendant denies
each and every material alleg·ation of the cross suit not hereinabove specifically admitted or denied.
.A.nd having· fully answered, this complainant and cross-def endant prays that the cross suit of Rosetta Anderson may be
dismissed, at the cost of said cross-complainant.
OUNER ANDERSON PATTERSON
By Counsel.

ANNA F:. HEDRICK
Counsel for Ouner Anderson Patterson
1406 .Court House Square
·
Arlington, Virginia.

I hereby certify that a copy of this answer was mailed to
Mr. J.B. Allman, Virginia .Counsel for Rosetta Anderson, individually and as administratrix of the estate of Philip Anderson, deceased, at Rocky Mount, Virginia, on this 31st day of
March, 1950.
ANNA F. HEDRICK
Counsel for Ouner Anderson Patterson.
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EXHIBIT 1.

In the Circuit Court of Arlington County, Virginia.
Arlington County, Virginia.
Received Jan. 31, 1947.
Sheriff's Offic_e.

r·

Ouner Anderson Patterson, Plaintiff
v.
Rosetta Anderson, Individually and as Aqministratrix of the
Estate of Philip Anderson, Deceased, Defendant.

ft.:

r

NOTICE OF MOTION FOR JUDGMENT.
.

To: Rosetta -Anderson, 1211 Army Navy Drive, Arlington
Count?\ Virginia :
.
You are hereby notified that on the 17th day of February,
1947, at 10 :00 o'clock, A. M. or as soon thereafter as it may
be heard, the undersigned will move the Circuit Court of Arlington County, Virginia at the courthouse thereof, for a judgment against you in the sum of Fifteen Thousand Dollars
($15,000.00), which said sum is due and owing by you to the
undersigned for the d ~ n d j n j u r i e s bereinaft~
set. rn1t., to-wj,t..; that hereto£ ore, to-wit: on the 30th day of
J a.nuary, 1946, Philip Anderson, the father of the undersigned, Ouner Anderson Patterson, was killed as the result
of being· struck by an automobile, his death having been caused
by the wrongful act and negligence of the owner and operator
of said automobile, and subsequently, to-wit: on the 12th day
of February, 1946, you did _qualify in the Clerk's Office of
Arlington County, Virginia, as administratrix of said Philip
Anderson; and thereupon it became and was your duty as
such administratrix and the personal representative of the
said Philip Anderson to maintain an action against the owner
and operator of said automobile for damag·es in the sum of
Fifteen Thousand Dollars ($15,000.00) on behalf of the undersigned, the daug·hter and child of the deceased, and to submit
said claim to.a jury for determination to direct in what proportion the damages awarded should be distributed.
Yet you, notwithstanding your said duty did fail to institute
said action;. did fail to maintain the same and did refuse to
permit a jury to determine and direct what proportio.n of the
damages should be distributed to the undersigned, the daughter and child of said decedent; to the gre~t damage of the un-
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designed in the sum of Fifteen Thousand Dollars ($15,000.00).
Filed Feb. 3, 1947.
H. B;RUCE GREEN, Clerk
Circuit ,Court, Arlington County, Va.
By V. LONG, Deputy Clerk.
(on back)
And for this, to-wit: that the undersigned is advised and
believes, and therefore alleges that you did compromis~ and
settle said claim without consulting the undersigned and with.out any authority from the undersigned, for a small sum of
money, not commensurate with the damage done and notwithstanding the fact that said death was caused soley and proximately by the negligent and wrongful act of the owner and
operator of said automobile, and did retain the proceeds of
settlement yourself, to the damag·e of the undersigned of $15,000.00. .

By reason of all of which the undersigned bas been damaged
in the sum of Fifteen Thousand Dollars ($15,000.00). Wherefore jU<;lgment in said sum wjll be asked at the hands of said
Court at the time and place aforesaid.
OUNE.R ANDE,RSON PATTERSON.
Plaintiff.
HEDRICK & HEiDR.JCK
By ANNA F. HEDRICK, p. q.
EXHIBIT 2.
. Executed this 1st day of Feb., 1947, by serving a true cal)y
of the warrant process on Rosetta AndersQn, Individually, .
Rosetta Anderson, Administratrix of the ~ e of PhiliP.
Anderson in person, in Arlington County, Virginia.
Given under my hand this 1st d~y of Feb., 1947.
H. G. BANSERMAN
Sheriff, Arl. Co., Va.
By CARLL. TAYLOR
Deputy Sheriff.
A Copy-Teste:
(Seal)

H. BRUCE GREEN, Clerk.

(
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EXHIBIT 3.

r

/ Virginia:

In the Circuit Court of Arlington County.
Ouner Anderson Patterson, Plaintiff
v.
Rosetta Anderson, Individually and as Administratrix of the
Estate of Philip Anderson; Deceased, Defendant.
Chy. No. 3253
ANSWER AND PLEA.
Now comes the defendant, Rosetta Anderson, by her attorney, and says that she is not guilty of the said allegations
made against her in the notice of motion, or any part thereof,
in manner and form as the said plaintiff hath above thereof
complained. And of this the said defendant puts herself upon
the Country.
JAMES H. RABY
Attorney for Defendant.
••

I

Filed Feb. 3, 1947.
By JAMES H. RABY
H. BRUCE GREEN, Clerk
Circuit Court, Arlingion County, Va.
By V. LONG, Deputy Clerk.
Taxed.
A Copy-Teste:
. (Se~l)

page 62}

H. BRUCE GREEN, Clerk.
EXHIBIT 4.
INSTRUCTION NUMBERED ONE.

1

The Court instructs the Jury that whenever the death of
one pers<;m is caused by the. wrong·ful or negligent act .of another, a cause of action arises for damages against the per-

\
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son whose wrong·ful or neg·ligent act caused the death in favor
of the widow and children of the deceased; that such action
shall be brought by and in the name of the personal representative of the deceased within one year after his death, and
that the Jury in any such action may award such damages as
to it may seem fair and just not exceeding $15,000.00, and may
direct in what proportion it may be distributed to the surviving widow and children of the deceased.
And if the Jury find that the plaintiff, Ouner Anderson Patterson, was the daughter of Philip Anderson; that the defendant, Rosetta Anderson, knew or should have known this, qualified as administratrix of the deceased; and that there was reason to believe that Philip Anderson died as a result of injuries
received when struck by an automobile; then it was the duty
of the said defendant to institute such an action for ·damages
for the benefit of the plaintiff, and the plaintiff was entitled
to have a Jur.y award such damages as to the Jury seemed
fair and just not exceeding $15,000.00, and to direct in what
proportion it should be disbursed to the widow and to the child
of the deceased: and if the Jury find that the defendant failed
to institute such action, or if. they find that she compromised
said claim without the consent of the plaintiff, the Jury shall
award the plaintiff a sum of money not exceeding $15,000.00
to compensate her for the damage sustained by her.
The Court further instructs the Jury that the words ''child
and daughter'' used in the above instruction means legitimate
child or daughter as defined in another instruction.
A Copy-Teste:
(Seal)
page 63}

H. BR11CE GREEN, ·Clerk. ·
EXIDBIT 5.
INSTRUCTION NUMBERED THREE.

The Court instru~ts the Jury that if they find that the defendant as administratrix of the Estate of Philip Anderson,
deceased, received the sum of $1,200.00 as a compromise in
settlement of the claim for the wrongful death of the deceased,
and if the Jury further ·find that the amount agreed upon in
said compromise was adequate and fair and that the administratrix in compromising and settling said claim used the discretion which a reasonable man would use in and about his
own business affairs; and if the Jury further find that the
plaintiff, Ouner Anderson Patt~rson, is the legitimate daughter of the deceased, Philip Anderson, the Jury sha-µ determine
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whether or not all of said sum or what proportion thereof shall
be paid to the plaintiff by the defendant and find in favor of
.the plaintiff and against the defendant.
A Copy-Teste:
(Seal)
page 64}

H. BRUCE GREEN, Clerk.
EXHIBIT 6.
INSTRUCTION NO. A.

The court instructs the jury that in order for a child born
out of wed-lock to be deemed legitimate under the code of Virginia (Se~tio;n ?~69) the following are necessary:·
1. Tb~t ~ ·man should have had a child by the woman.
2. That the man and woman should have intermarried after
the birth of the child.
3. That the child should have been recognized by the man
before or after the marriage.
And that these facts must be proved by the complainant.
Now therefore, if you believe from the evidence that the
complainant was the child of the deceased person in question
in this case, it must be proven from the evidence in this case
that the deceased married the mother of the child after her
birth and recog11ized her as his child before or after such marriage. And you are further instructed that if either part of
number 1, 2 or three is absent in this case you must find for
the defendant in this case.
A Copy-Teste:
(Seal)
page 65}

H. BRUCE GREEN; Clerk.

EXHIBIT 7.
INSTRUCTION NO. 2.

The court instructs· the jury that a bastard is an illegitimate
child born out of wedlock and never in its life given the status
of a legitimate child and can only take from its mother, and
the putative father can not be compelled to support it nor can
said bastard inherit from its putative father.
A Copy-Teste:
(Seal)
H. BRUCE· GREEN, Clerk.
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EXHIBIT 8.
INSTRUCTION NUMBERED TWO.

The Court instructs the Jury that a common law marriage
is a valid marriage in the District of Columbia and any children born of ·such a marriage are legitimate, and it is not
necessary that a common law marriage should be soleminized
in any particular form. No ceremony is required to establish
a common law marriage, all that is required is that there
should be an actual mutual agreement to enter into a matrimonial relation between parties capable at law of making a
marriage contract, consumated by their cohabiting as m~n
and wife or their mutual assumption openly of marital dutie~
and obligations, with the intention at the time of a permanet
and exclusive relationship. And if the Jury find that Ida Gray
and Philip Anderson lived in the. District of Columbia as common law husband and wife as above defined, and that the plaintiff, Ouner Anderson Patterson was their child, then the plaintiff is the legitimate daughter of Philip Anderson.
.A Copy-Teste :

H. BRUCE GREEN, :Clerk.

(Seal)
page 67

~

EXHIBIT 9.

Circuit Court of .Arlington County, Virginia.
Ouner Anderson Patterson, Plaintiff
V.

.Rosetta Anderson, Individually and as Administratrix of the
Estate of Philip Anderson, Deceased.
·
At Law No. 1936.
JL27
Pg. 130
THLS DAY.came the Plaintiff and her Attorney, Anna F'.
Hedrick, and the Defendant and her Attorney, James H. Raby.

WHEREUPON came a panel of nine, which was sworn on
its voir dire and found free from exception, from which panel
each side struck one.
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THEREUPON came a jury of seven composed of the following named persons, to-wit: H. E. Christ, R. L. McPherson,
Ernest W. Bot.t, Chas. L. Dove, Wm. S. Eisenlohr, Joseph I.
McMahon and Robert L. Sherman, which was sworn as the law
directs as a jury for the trial of this case.

the

,.

WHEREUPON on motion of counsel for
Plaintiff, all
=~n:;:r:d~df~~: tt~~~~;i~~o~ly sworn as the law directs

1?

THEREUPON opening statements were made to the jury
by Counsel for the Plaintiff and Counsel for the Defendant
and the Plaintiff, by Counsel, then proceeded to introduce her
evidence, at the conclusion of which the Defendant, by Counsel, moved to strike the Plaintiff's evidence, which said motion the Court denied, and to which said ruling of the Court,
the Defendant, through Counsel, excepted.
WHEREUPON the Defendant, through Counsel, proceeded
to introduce her evidence and a.t the conclusion thereof the
Court directed the jury to retire to its room and the matter
of instructions was argued by counsel. · ·
THEREUPON the jury returned to the jury box and was
instructed ·by the Court and after hearing closing arguments of
Recorded in.Common Law Order Book No. 25, page No. 540
on M3;y 20, 1947.
Taxed.
(on back)
·counsel for the Plaintiff and Counsel for the Defendant, the
jury retired to its room to consider its verdict, and after a
time returned into Court and presented the following verdict,
to-wit:
-"We the Jury find· in favor. of. the Plaintiff and award the
Plaintiff $1.00 plus the cost of r:;urt.
(Signed) JOSEPH I. McMAHON,
Jury Foreman.''
THEREUPON Counsel for the parties hereto agreed to
accept the verdict as returned by the jury and stipulated as
to the terms of the judgment.
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WHEREUPON the jury was discharged.
IT IS THEREFORE the judgment of tne Court that the
Plaintiff recover of and from the Defendant the sum of $1.00·
and that the Defendant recover of and from the Plaintiff her
court costs in this behalf expended.
BE IT REMEMBE,RED, however, that during· the progress
of the trial the Court recessed for luncheon for a period of
one hour.
BE IT REMEMBERED also that during the progress of
the trial of this· case, the parties, by Counsel, noted various
exceptions to rulings of the Court on matters of evidence, motions made and instructions to the jury.
A Copy-Teste:
(Seal)
H. BRUCE GREEN, Clerk•

•

•

•

•

•

•

•

•

•

•

page 70}
MOTION:
Comes now Rosetta AnderAon by her attorneys and moves
the Court to consolidate the case of Oitner Anderson Patterson v. Rosetta Anderson, Indfoid'ltally and as Administratri,a;
of the Estate of Philip Ander.son, Deceased and the case of
Rosetta .Anderson v. Ouner .Anderson Patterson now pending
in this Court; both of said cases haying matured under the ·
· rules before the adoption of the new rules of pleading -and
both of said suits deal with the same subject and,
The said Rosetta Anderson doth further move the Court
pursuant to Sec. 8-96 of the Code of Virginia, and pursuant
to rule 2 :14 of the rules of Equity, Practice, and Procedure,
promulgated by the Supreme Court of Appeals of Virginia,
as of February 1, 1950, to make Ida Gray Davis a party defendant to this pending cause and the defendant in the original
and amended bills and plaintiff in the cross-bill, submits with
this motion the necessary copies of the original bill of complaint, the amended bill of complaint, and the cross-bill filed
in this pending cause, to make her party defendant.
Ida Gray Davis is a necessary party to this suit so that the
Court may do complete justice in this case, because it haa been
disclosed to the Court by testimony introduced by the plaintiff in this case that Ida Gray ;Davis claims to be the ~ommon
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law wife of Philip Anderson, and entitled to the dower int~re!3t
in the land mentioned in the bills in this cause ; and Rosetta
Anderson is the widow of Philip Anderson, and claims fee
simple interest in the land mentioned in all of the pleadings
in this cause; unless Ida Gray Davis is made a party defendant to this pending suit, after the adjudication of this suit; it
would require another suit to clear the title to the land mentioned in the original bill, amended bill and the
page 71 } cross-bill in this cause; which descended to Rosetta
Anderson upon the death of Philip Anderson. This
information is before the Court in the form of sworn testimony.
Rosetta Anderson assets that this a motion would be the
normal action and a reconcludation of a commissioner in
Chancery to make Ida Gray Davis a party defendant,, Jmd this
case been :referred to one, and that it would have been areasonable request, had this cause been so referred, since the
Court is ·hearing· this case ore tenits, Rosetta Anderson believes since the foregoing information is now a matter of rec- ·
ord, now is the proper time and place to bring this matter to
the attention of the court, therefore,
Rosetta Anderson moves the Court for leave to make Ida
Gray Davis a party defendant to this pending cause and submits herewith all the necessary pleadings to make her a party
defendant to this cause, so that the Cour_t may adjudicate the
cause and decree complete and full remedy as prayed for.
Ida Grav Davis lives within jurisdiction of this Court. She
resides at ·1620 14th Street, South Arlingion, Virginia.
Rosetta Anderson also brings to the attention of the Court
that there is a Deed of Trust executed by Philip Anderson
during his lifetime and recorded in the Clerk's Office of this
Honorable Court upon the land mentioned in these proceedings that is due and unpaid, respondent admits the validity
thereof and for that reason does not insist upon the Trustee
and Beneficiary therein being made parties defendant to these
pending suits.
Respectfully submitted,

ROSETTA ANDERSON
By J.B. ALLMAN
Counsel

J. B. ALLMAN: p. d.
page 72}

•

•

•

•

•

\
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MEMORANDUM FOR COUNSEL.
The Court is of the opinion that the motion to add Ida Gray
Davis and the Trustees and holder of the note secured by the
trust, as parties defendant, should be granted; and that the
cause of Rosetta Anderson 1,1. Ouner Anderson Patterson
should be conso~idatcd in this cause.
,vALTER T. McCARTHY,
Judg~ .

•

•
page 74

•

~

•

•

•

•

AMENDED CROSS BILL:
Comes now Rosetta Anderson by her attorney ~nd begs
leave of court to file this her amended cross-bill in the pending chancery suit now pending· in this Honorable Court.
SECOND: she alleges that iu an action at law wherein, the
plaintiff in this original cause, prosecuted an action at law
against Rosetta A.nderson., individually and as administratrix
of the estate of Philip .A.nden~on, said action having been
prosecuted in this Honorable Court by the plaintiff in the
original action ·in the form of a notice ·of motion for judgment,
the same was a tort action filed in this Honorable Court on or
about February, 1947, resulting in a judgment in favor of
Ouner Anderson Patterson in the sum of $1.00, that Rosetta
Anderson as an individual, was not a necessary party to said
action at law, referred to in the original bill in this cause and
in the answer filed by respondent in this cause, that the tort
action was a proper action against Rosetta Anderson, Administratrix o-f the Estate of Philip Anderson, but, that
Rosetta Anderson, individuallv was not a necessary party,
therein as above referred to; that she had committed no
breach of trust as an individual; that she owed no duty to
Ouner Anderson Patterson as an individual and that no interest of Rosetta Anderson individually was adjudicated by
the action at law prosecuted in this Honorable Court unde·r
the above styled suit; and, that no rights were awarded to or
against Rosetta Anderson, and, that none of her interest in
the realty belonging -to Philip Anderson was determined in
the action at law.
Your cross-claimant further alleges that Ouner Anderson

·,r
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Patterson as an illegitimate daughter of Philip Anderso~ as
such, had a right of action against Rosetta Anderpage 75 ~ son, Administratrix of the Estate of Philip Anders.on and/or the tort feaso·r that caused the death of Philip Anderson under the la:ws of the State of Virginia commonly
known as Lord Campbell's Act, and, that she did not have a
right of action as such against Rosetta Anderson individually,
and the mere fact that Rosetta Anderson individually appear·ed as a defendant in said cause was surplusage, did not
adjudicate any rights or privileges against or for Rosetta
Anderson individually.
Cross-claimant further alleges that any testimony from any
source that mav have been introduced in the action at law of
Owner Anderson Pa.tterson, v. Rosetta Anderson, individually,
that was prosecuted in this Honorable Court in the notice of
motion for judgment filed in said cause on or about February
3, 1947, or any amendment thereto, attempting to establish
Ouner Anderson Patterson as the· legitimate daughter of
.Philip Anderson, was untrue and constituted perjury·and was
a fraud .on the part of anyone so testifying and in particular
any testimony from or by Ouner Anderson Patterson to the
effect that she was the legitimate daughter of Philip Anderson, was false and known to be false by the said Ouner Anderson Patterson. That Ouner Anderson Patterson was born
on March 18, 1902. That her birth certificate at the time
shows that her mother and father were not married and that
more than 44 years later and after the death of J>hilip An~
derson, as an afterthought and as an overt act in the perpetration of fraud upon this Honorable Court and cross-claimant,
she caused the records of her birth to be amended by giving
herself the name of Anderson therein ( copy of birth certificate filed herewith and prayed to be read as a part hereof
showing the amendment to have taken place 12-9.46). In addition thereto Ouner Anderson Patterson was married twice
ana. divorced and at no time did sbe ever use the name of Anderson. She knew that her mother had never married Philip
Anderson. She knew tlmt Philip Anderson was married to
Rosetta Anderson and had ljved in Virginia as man and wife
for more than 40 years.
Cross-claimant ·an~ges that Ouner Anderson Patterson,
plaintiff in the original action and respondent in this cross.bill, deliberately and with knowledge aforethought perpetuated
a fraud upon this court and Rosetta Anderson, in claiming
that she was the legitimate daug·hter of Philip Anderson.
That she conceived this idea after the death of Philip Anderson and brought forth perjured testimony into this Honorable
Court thereby committing an act of fraud upon the Court
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and Rosetta Anderson, in asserting said claim and in obtain;.
ing a judgment against the said Rosetta Anderson,
page 76 } personally for $1.00. That all testimony in the law
action referred to in the original bill in this cause
and the answer in this cause whe~eby .Ouner Anderson Patterson prosecuted a law suit against Rosetta Anderson was
false, fraudulent and known to be false by Ouner Anderson
Patterson, and, that any judgment obtained by Ouner Anderson Patterson by such testimony produced by her, or witnesses on her behalf, is void and of no force and effect.
Respondent is advised that she has the right to come into
this Honorable Court and file this her cross-bill, and, that she
has the further ri~ht to file in this Honorable Court alternative pleading and that she has the right to :file in this Honorable Court this her· cross-bill in this pending cause, and, that
if this Honorable Court be of the opinion that it is powerless .·
to set aside, and declare null and void the judgment in the
law cause hereinabove referred to on the grounds .of fraud
and deceit, that this Honorable Court does have the power
and equity and the good conscience, should hold that any
rights acquired by Ouner Anderson Patterson in the law case
hereinabove referred to and heretofore prosecuted by her in
this Honorable Court, were and are held by her in trust for
Rosetta Anderson, upon whom she has committed a grievous
fraud and Rosetta Anderson alleges that a.ny rights that may
have accrued to Ouner Anderson Patterson by reason of the
legal effect of a judgment acquired by her agairist Rosetta
Anderson., is held in trust by the said Ouner Anderson Patterson for Rosetta Anderson's benefit, and Rosetta Anderson re· .
spectfully ask that same be so decreed.
Rosetta Anderson alleges that she haa the right to ask, and
doth ask, this Honorable Court to so dec'ree, that any riglits
actual or apparently accruing to Ouner Anderson Patterson
by reason of the judgment of this Honorable Court in the
above mentioned law action that was prosecuted by her in
this Honorable Court in which gbe obtained judgment in an
action at law in this Honorable Court for $1.00 against
Rosetta Anderson, that said rights to have been held in trust
by Ouner Anderson PatterRon for Rosetta Anderson, and that
said resulting trust should be established, for her benefit,
and that Ouner Anderson Patterson · bas no rights therein
and same should be so decreed and that if same be a cloud
upon the title to the land V('.)sted in Ro~etta Anderson that belonging to the estate of Philip Anderson, that this Honorable
Court should remove the same thereby clearin~ the title to
the land of which Rosetta Anderson inherited -from Philip
Anderson.
.

(
52

Supreme Court of Appeals of Virginia..

Respondent alleges that under the laws of the State of Virginia she is the sole heir at law of Philip Anderson and that
the real estate of which Philip Anderson died
page 77 ~ seized and possessed descended to Rosetta Anderson.
Rosetta Anderson is advised that, and. so alleges, that in
order for the court to give Rosetta Anderson complete relief,
that she should file this her cross-bill in this pending cause
and that same should be docketed as a cross-bill without the
necessity of process being issued thereon as all the parties in
interest are before this court.
· Respondent alleges that Ida Gray Davis has claimed before
the this Honorable Court in this pending cause in sworn testimqny to have consummated a common law marriage with
Philip Anderson in the District of Columbia on or about 1901
or 1902 and she having sworn that she had not been divorced
at any .:~e nor any place, which if true, the said Ida Gray
Davis ·would be the widow of Philip Anderson, ~and entitled
to immediate possession of the property in which the respondent now resides, the said subject of this suit, her claim having
been sworn to in open court; it is the duty of the Court of
equity to require that all parties in interest in the equity suit
pending be made parties plaintiff or parties defendant iri said
suit so that complete justice may be administered.
Respondent alleges that the claim of Ida Gray Davjs is
false., it is neverthelss a cloud upon the title to the land herein
mentioned, that have descended to the respondent from Philip
Anderson and in order to remove said cloud from the title to
the land herein mentioned, Rostta Anderson alleges that Ida
Gray Davts is a necessary party to this suit and that the said
Ida Gray Davis is a resident of ATlington County, Virginia, .
living at 1620 14th St., South Arlington, Virginia, within the
jurisdiction of this Honorable Court, that unless she be made
a party defendant to this suit at the conclusion of the same
the petitioner will be harrassed by claims of Ida: Gray Davis
to possession of the property herein mentioned ·and it would
require an additional suit to completely adjudicate the right
herein claimed by the respondent.
·
Respondent denies that Ida Gray Davis or Ida Gray was
ever married to Philip Anderson, however, she having made
her claim a matter of record in this pending· cause by testifying before this Ho.norable Court, she heretofore becomes a
necessary party to this suit so that her bogus claim may also
be adjudicated.
.
·
·
Respondent alleges that she lias a right as a matter of law,
confident upon her by Sec. 8-96 of the Code of Virginia, to
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amend this her cross-bill, making Ida Gray Davis
a party defendant to the same and doth submit this
her amended cross-bill and asks leave of Court to
file the same in this pending cause and doth further ask that
the Chancery suit of Ou.ner Anderson Patterson v. Rosetta
Andersmi, Individually and as Administratrix of the estate
of Philip Anderson, Deceased, and., the suit of Rosetta, A%derson v. Ou.ner .Anderson Patte.1· and this amended cross-bill
be consolidated and heard as one.
Respondent alleges that there is a Deed of trust upon the
property mentioned in the bill in this cause, said Deed of
Trust is of record in the Clerk's Office of the Circuit Court
of Arlington County, Virginia, securing a debt therein mentioned; that the said debt is owned by R. G. Allman, he having acquired the same by purchase on January 27, 1948, in
the sum of $822.05, as of that date, with accrued interest
thereon until the same shall be paid in full; that William G.
Glothe is a Trustee, so designated in the sajd Deed of Trust,
and that the said William G. Glothe and R. G. Allman are
necessary parties to this suit, and, respondent asks leave of
court to _make them parties to this cause of action.
page 78

~

IN TENDER CONSIDER.ATION "WHEREOF and in as
must as Rosetta Anderson is remediless save in a court of
equity where matters of this sort are properly cognizable and
relievable, Rosetta Anderson prays that may she be permitted to file this her cross-bill.
May Ouner Anderson Patterson be required to answer the
same, but, answer under oath is hereby expressly waived.
May Ida Gray DaviA of 1620 14th Street., South Arlington,
Virginia, be made a party defendant to this cross-bill and be .
required to answer the same, but, answer under oath is hereby expressly waived.
May William G. Glothe, whose address is Court House
Square, Arling-ton, Virginia, and R. G. Allman~ whose address is 1512 Arlington Rid~·e Road, Arlington Virginia, be
made parties defendant to this bill; may they be required to
an~wer the same, but, answer under oath is hereby expressly
waived.
May this Honorable Court decree that any ri~hts actual or
apparent acquired by Ouner Anderson Patterson bv reason
of a judgment obtained by her against Rosetta Anderson in
a law action in this Honorable Court be declared to be held
by her in trust for the m:;e and benefit of Rosetta Anderson.
May Ouner Anderson Patterson be decreed to be not a
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party in interest in the estate of Philip Anderson.
. May the Court decree that Ida Gray Davis is not
the widow of Philip Anderson, deceased, and, that
she has no interest in or claim to the estate of Philip Anderson·, either as to real pr.operty or personal property.
May the claim of Ida Gray Davis, that she is the widow
of Philip Anderson., by virtue of alleged common law marriage in the District of Columbia be decreed to be non-existant
and of no force and effect.
May the Court decree that Rosetta Anderson is the only
heir at law of Philip Anderson. ·
May the respondent be permitted to file this her amended
cross-bill making Ida Gray Davis a party defendant to this
pending cause, and, may the suits· of Ouner Anderson Patterson v. Rosetta Anderson, Individually and as the Administratrix of the Estate of Philip Anderson, deceased, and the crossbill filed, styled Rosetta Anderson v. Ouner Anderson Patterson, both of which are pending in this court and both having matured, and, may this amended cross bill be consolidated
and heard as one suit.
May the claim of Ouner Anderson Patterson to any inheritance .in the estate of Philip Anderson be denied and decreed to be of no force and effect.
·. May it be determined that she has no interest therein and
may the cloud upon the title· of the land vested in Rosetta Anderson as the only heir at law of Philip Anderson be removed
from the records of this Honorable Court, and,
May she be found to be the only heir at law of Philip Anderson and that the lands so vested in her bv reason of said
inheritance be declared free from all encumbrances and free
from all claims of every class and kind of Ouner Anderson
Patterson.
May, if the court be of the. opinion that process is necessary
on this ·cross-bill may the same be issued against Ouner Anderson Patterson.
Grant such other and further relief, both Special and General as the nature of the case may require, and to equity may
seem meet; and,
·
Rosetta Anderson will ever pray, etc.
Respectfully submitted,
page 79

~

ROSETTA ANDERSON

By ROSETTA ANDERSON
· ·

·

Counsel

R. G. ALL:M.AN: p. ·d.
J. B. ALLMAN: p. d .
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page 98 ~

•

•

•

•

•

This day this cause came on to be heard upon the papers
formerly read the case having matured prior to the promulgation of the new rules of Equity,, Practice and Procedure by
the Supreme Court of Appeals of Virginia~ and upon the motion of Rosetta Anderson submitted to this Court to consolidate the case of Ouner Anderson Patterson v. Rosetta Anderson, et al.., with the, case of ,Rosetta Anderson v. Ouner Anderson Patterson., and upon the motion of Rosetta Anderson,
in writing, to make Ida Gray Davis a party defendant to this
pending cause and .the .defendant, in' the original and am~n<l.ed
bills and plaintiff in the cross bill, which motion was filed on
September 14, 1950, for reasons set forth in said motion. The
said Ouner Anderson Patterson, having objected to the filing
,of said motion, on the ground that the whole. matter, Qf -law
and fact had been heard by the Court and that the Court had
taken the same under consideration for a decision; Ouner
Anderson Patterson having filed her reply brief on Septemb~r 1st, 1950, an'1 on the further ground that the cross bill of
Rosetta Anderson was a cross bill filed in the pending cause
of Ouner Anderson Patterson against Rosetta Anderson, and
that both bill and cross bill have already been conso~dated
and beard as one cause, and on the further ground that Ida
Gray Davis bas made no claim to the estate of Philip Anderson, and that she is not a necessary party.
The Court having set October 6, 1950, as the date for the
he~ring of the argument on the said motions, and, in the argument to the Court, it was claimed by counsel for Rosetta Anderson, that there wa~ a Deed of Tr:R$.t upon the land mentioned in tbe bill in this cause, and R.\G. Allman was beneficiary therein, and William C. Gloth, Jr., was
page 99 } Trustee in said Deed of Trust, and, on October 31,
1950, Rosetta Anderson, by her attorney, filed her
memorandum.
T~e Court being of the opinion that Ida Gray Davis, William C. Gloth, Jr ..• Trustee, and R. G. Allman are necessary
parties and that the two causes of action now pending should
be consolidated, and
On consideration whereof, the Court doth adjudge, order
and decree that the cause of Ouner Anderson Patterson v.
Rosetta Anderson, individually, and as Administratrix of the
estate of Philip Anderson, Deceased, and the cross suit of
Rosetta Anderson v. Ouner Anderson Patterson be and the
same are consolidated; and that Ida Gray Davis, William C.
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Gloth, Jr., Trustee, and R. G. Allman be made parties defendant to such consolidated cause.
The Court doth further order, adjudge, and decree that
Rosetta Anderson be and she is hereby permitted to file her
amended cross bill making Ida Gray Davis, William C. Gloth,
Jr., Trustee., and R. G. Allman, parties defendant · to this
cause, and Rosetta Anderson having filed sufficient number of
copies of an amended cross-bill, cross suit, and copies of the
bill filed in this cause attached thereto; the Clerk of this
Court is directed to issue process against Ida Gray Davis,
William C. Gloth, Jr., Trustee, and R. G. Allman; consisting
of a copy of the amended cross-bill, copy of the cross suit,
copy of the original bill, copy of the amended. bill attached to
process to be served upon Ida Gray Davis, William C. Gloth,
Jr., Trustee, and R. G. Almman, said process to be returnable
to this Court as the law directs.
To the entry of this decree~ Ouner Anderson. Patterson, by
~oul}sel, e;ceJ>ts, on the grounds heretofore stated for her ob_,. ,
Jections~
And thi,s ~ause is continued.
V\TALTER T. McCARTHY, .
Judge
12/15/50.
I have seen this decree.
J. B. ALLMAN,
Atty. for Rosetta Andcrs9n
Seen:
ANNA F. HEDRICK
Attorney for Ouner Anderson Patterson
page 101
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Executed on the 30 day of Dec., 1950, in the County of Arlington, Virginia, by delivering a true copy of the above mentioned papers attached to each other, to Ouner Anderson Patterson in person.
J. ELWOOD CLEMENTS
.
Sheriff, County pf Arlington, Va:
By CARLL. TAYLOR,
Deputy Sheriff.
'

'
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(Use the space below if -a different form of return is
necessary)
12/15/50.
I hereby accept Service of this process.

ROY G. ALLMAN

•

•

•

•

•

•

•

•
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Service accepted this 27th day of December, 1950.

WILLIAM C. GLOTH, JR.,
Trustee .
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ANSWER OF R. G. ALLMAN.
The answer of R. G. Allman to an amended cross-bill,
Chancery bill, etc., filed against him and others in the Circuit
Court ·of Arlington County, Virginia, and for answer thereto, or so much thereof, as he is advised that it is material for
him to answer, saving all just exceptions unto himself, answers
and says,
.
That he is not advised with respect to the allegation in the
bill, amended-l?ill, cro~s-bill, and amended c~oss.-bill, except
that Rosetta .Anderson alleges in her c·ross bi!I that a Deed of
Trust was placed upon the property mentioned in the bills in
this cause, and,
·
·
Respondent admits the truth of said allegation, and, that
respondent-is the· owner of said debt ~o secured. ·
Respondent answers more specifically with respect to said
Deed of Trust and debt; answers and says that Phillip Ander:son and Rosetta .Anderson executed a Deed of Trust, convey:

,
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ing the property mentioned in the bills in this cause to William G. Gloth, Jr. Trustee; said Deed of Trust, dated April
15, 1936, and is of record in the Clerk's Office of the Circuit
Court of Arlingfon County, Virginia, in Deed Book ·#387,
page 302, said Deed of Trust secured a note in the sum of $1,225.00, payable, at least in -the sum of $20.00 per month, the
entire debt therein secured to become due, unless sooner paid,
on April 15, 1939; that the makers defaulted in payment of
said debt, and, that Phillip Anderson departed this life while
the same was in default, and, the Trustee advertised the property herein mentioned for sale under said Deed of Trust during· the year 1948, said sale to take place on January 28, 1948,
and, that on the 22nd day of January, 1948, Rosetta A,nder:..
son being the surviving maker of said note requested the respondent iDi writing to take up the debt, and hold same at the
pleasure of the respondent, and, that respondent paid William
G. Gloth, Jr., Trustee, the balance due on said debt, as of January 27 1948; the debt amounting to $822.05, that said debt
·
was paid by the funds bel_onging to respondent, at
page 128 ~ the request of Rosetta Anderson in writing, as ·
·
· afore said, and,
That respondent is now the owner of the debt secur~d by
the above mentioned Deed of Trust, which Rosetta Anderson
mentioned in her amended cross-bill, and, the same amounts
to $822.05, with interest thereon from January 27, 1948, until
paid.
And, that the dates thereof, and the amount thereof, as set
upon in Ouner Anderson's cross-bill are correct.
Respectfully submitted,
ROY G. ALLMAN
By J.B. ALLMAN.
J.B. ALLMAN: p. d.
page.129
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ANSWER OF IDA GRAY DAVIS.
The defendant Ida Gray Davis states that her dower in the
estate of Philip Anderson is barred by §64-35 of the 1950 Code
of Virginia, formerly §5123 of the Virginia Code; wherefore
she claims no interest, right or title in the estate of Philip
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Anderson, and prays that she may be forthwith dismissed
with her reasonable costs by her in this behalf ·expended.
IDA GRAY DAVIS
By Counsel
ANNA F. HEiDRICK
Counsel for Ida Gray Davis
1406 Court House Square
Arlington, Virginia.

..

:1

I hereby certify that I have served a copy of this answer
on R. G. Allman and J. B. Allmap, Attorneys for Rosetta Anderson, by mailing to said attorneys -at· their office at Rocky
Mount, Virginia.
· This the 5th day of January, 1951.

•.

ANNA F. HEDRICK
Counsel for Ida Gray Davis•

•

•

..

•

e

•

•

•
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NOTICE.
To R. G. Allman and J. B. Allman, Attorneys for Rosetta Anderson, Rocky Mount, Virginia.
You are hereby notified that· on the.19th day of January,
1951, at 10 :00 o ~clock A. M., or as soon 'thereafter as it may
be heard, Ida Gray Davis, by her attorney, will move the Circuit Court of Arlington County, Virginia, at the court house
thereof in said county, to enter a decree dismissing the ·said
Ida Gray Davis as a party defendant in the above styled cause. ·
This the 8th day of January, 1951.
ANNA F. HEDRICK
Attorney for Ida Gray Davis
1406 Court House ·Square
Arlington, Virginia.,
11

I hereby certify that I have served .a copy Qf this iotice on
R. G. Allman and J. B'. Allma~, AttorneY.s for Rosetta Ander-
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son, by mailing same to said attorneys at their office at Rocky
Mount, Virginia.
This the 8th day of January, 1951.
ANNA F. HEDRICK
Attorney for Ida Gray Davis ..

~

f

•

•

•

•

•

•

•

•

•
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NOTICE.
To: Miss Anna F. Hedrick, attorney for Ida Gray Davis· and
Ouner ·.Anderson Patterson, Court House Square, Arlington, Virginia.
You are hereby notified that on the 19th day of January,
1951, at 10 o'clock A. M., or as soon thereafter as counsel may
be heard, Rosetta Anderson, by her attorneys, will move the
Circuit Court of Arlington County, Virginia, at the Court.,.
house thereof, in said county, to enter a decree dismissing the
bill and cross-bill filed by Ouner Anderson Patterson, plaintiff in the above styled cause, this the 10th day of January,
1951.
J.B. ALLMAN
Attorney for Rosetta Anderson
Rocky Mount, Virginia.

I hereby certify that I have served a copy of this notice on
Anna F. Hedrick, attorney for Ouner Anderson Patterson; by
mailing a copy hereof to said attorney, at her office, Court
House Square, Arlington, Virginia, the 10th day of January,
· ·1951.
J.B. ALLMAN
Attorney for Rosetta Anderson.

•

•

•

•

•

•

•

•

•

•
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DECREE.
This cause came on this 8th day of February, 1951, again to
be heard on the papers formerly read; on the amended-cross
bill filed against the added def enclants, Ida Gray Davis, William G. Glotb, Jr., Trustee and R. G. Allman; upon the answer
of Ida Gray Davis to said amended cross-bill; upon the mo"."
tion of Ida Gray Davis for a decree dismissing· her as a party
defendant; and was argued by counsel;
And it appearing to the Court that the said Ida Gray Davis
denies any interest, right or title in the estate of Philip Anderson and by her answer states that her dower in the estate of
Philip Anderson is barred by §64-35 of the 1950 Code of Virginia, and §5123 of the 1919 Code of Virginia; and it further
appearing to the Court that, without adjudicating whether the
said Ida Gray Davis ever had any interest, right or claim to
said estate, her marriage to Dennis ·watkins and subsequently
her marriag·e to William Davis, a1·e sufficient proof to bar any
dower interest in the estate of Philip Anderson; it is therefore;
ADJUDGED, ORDERED AND DECREED that the said
Ida Gray Davis claims no interest, right or title in the estate
of Philip Anderson, and that she is entitled to no interest,
right or title in said estate and she hereby is dismissed as a
party defendant.
To which action of the Court in dismissing the defendant,
Ida Gray Davis, the cross-complainant, Rosetta Anderson,
objects and excepts.
Recorded in Chancery Order Book No. 35, Page No. 272 on
February 19, 1951.
·
page 135

r

And this cause came on further to be heard on
the motion of Rosetta Anderson by her attorners,
J.B. Allman and R. G. Allman, to enter a decree dismissing
the bill and cross-bill .filed by Ouner Anderson Patterson.
And it appearing to the Court that the hearing and argument on said motion should be continued to February 26, 1951,
it is therefore:
ADJUDGED, ORDERED, and DECREED that the said
motion be and the same hereby is continued to February 26,
1951.

And it is further ordered that this cause be continued to
February 26, 1951 for hearing to determine whether or not
the added cross-defendant R. G. Allman is the holder of the
note secured by· the deed of trust recorded in Deed Book No~

-,
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387,. at page 302 of the land records of Arlington County, Virginia, referred to in the cross-complainant's amended crossbill and the answer of the added cross-defendant, R. G. Allman.
It is further ordered that all other issues and all other matters of law and fact be and the same hereby are submitted to
the Court for its determination without further hearing.
The grounds of exceptions to this decree, as stated by
·
·
Rosetta Anderson, are :

(1) The court pre-supposes in this decree that Ida Gray
Davis and Philip Anderson were at one time man and wife;
the evidence in this case shows that they were never man and
wife.
(2) That dismissing Ida Gray Davis from this suit constitutes a partial adjudication of the case and ·there is no reason
for a partial decision; the entire case should be adjudicated
at one time and Ouner Anderson Patterson· should be dis..:
missed.
And this cause is continued.

WALTER T. McCARTHY.
Seen:
ANNA F. HEDRICK
Attorney for Ouncr Anderson Patterson
ANNA F. HEDRICK
Attorney for Ida Gray Davis
J.B.ALLMAN
Attorney for Rosetta Anderson, Individually
and as Administratrix of the Estate of Philip
Anderson, dee.
page 136 } J. B. ALLMAN
Attorney for R. G. Allman.
page 137}

•

•

•

•

It is stipulated by counsel that R. G. Allman is the holder
of a note secured by a deed of trust upon the property, which
is the subject of thh; suit; said trust being recorded at page
302 of book 387 of the land records of Arlington County, Va.
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And that there is due thereon $706.40 with interest thereon
from February 1, 1946 and $35.00 with interest thereon from
January 27, 1948.

J.B. ALLMAN
Atty. for R. G. Allman and Rosetta Anderson.
ANNA F. HE.DRICK,
Attorney for Ouner Anderson Patterson.
1

page 138
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MOTION FOR RIDCONSIDERATlON.
Ouner Anderson Patterson, complainant and cross-defendant, by counsel, respectfully" moves the Court to reconsider
the above cases now before the Court for final adjudication,
order and decree.
The following contentions of the complainant are discussed
by the Court in its written opinion:
A. The legitimacy of Ouner Anderson Patterson is res
judicata between the parties, having been decided in th~ case
of Patterson v. .Anderson, Law No. 1936, Circuit Court of Arlington County, Virginia.
·
B. The evidence introduced in this chancery case clearly
shows that Ouner Anderson Patterson is the legitimate daughter of Philip Anderson.
Under (A) the Court lists the following technical requirements or precedents necessary to bring an issue within the
doctrine of res judicata :
1. The issue must have been identical;

2. The parties must have been the same ;
3. The issue must have been decided by a Court of com-

petent jurisdiction;
4. The parties must have been necessary parties;
5. The issue must have been a necessary issue.
Filed Jun. 27, 1951.

H. BRUCE GREEN, Clerk
Circuit Court, Arlington County, Va.
J ...

.

By - - Deputy Clerk.
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The Court then.states:

"Omitting the lien holder and trustee it appears that the
rfirst two of the above stated requirements are present here.
The last three, however, are not so obvious.''

It'is not believed that the Court intended to exclude (3)
''The issue must have been decided by a Court of competent
jurisdiction''· from the requirements which are present here
and to include it among those referred to as not so obvious.
There can be no doubt but that the law case Patterson v .
..Anderson, Law No. 1936, Circuit Court of Arlington County,
Virginia, was decided by a Court of competent jurisdiction.
Under (4) "The parties µiust have been necessary parties",
the Court raises the question whetber it is not reasonable to
suppose that the issue is res judicata as to Rosetta Anderson
as administratrix but not to Rosetta Anderson as an individual.
On the other hand it is evident that both the administratrix
and the individual were necessary parties to the law case.
In the law case it is the plaintiff's claim that (1) the administratrix failed to institute a suit which by law she sl10uld
l1ave done, (2) that as administratrix she compromised a claim
without consulting the plaintiff as required by law, received
the proceeds of settlement and paid to herself as an individual not only the widow's share but also the child's share which
rightfully belonged to Ouner Anderson Patterson. Both these
are clearly a tort action for breach of duty by the administratrix and were so understood by the defendant's counsel who
filed a plea of not guilty. It is well settled in Virginia that a
personal representative is liable individually for the torts
which he commits as administrator. To hold otherwise would
be futile.
A personal representative could receive the entire proceeds
of the estate as administratrix and when .sued solely as administratrix would say, ''You cannot recover from me because
there are no assets in the estate and because I have paid the·
entire estate over to myself as an individual and you have not
sued me in my individual .capacity."
For example, if the suit had been brought against Rosetta
, Anderson solely as administratrix she could answer by saying, ''I admit that I did no.t ,file the suit which I
page 140 } should have filed and I admit that I compromised
· the claim without consulting you and did not pay
you any part of the proceeds of settlement, but you cannot
recover from ·me because I have already, as administratrix,
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disposed of the entire estate by paying it over to myself as an
individual and you have not sued me as an individual.''
Clearly Rosetta Anderson as an individual was a necessary
party to the suit. A suit against the administratrix alone
would have been a futile gesture. Rosetta Anderson never
admitted that she had any money as administratrix and surely
the Jury intended that Rosetta Anderson as an individual
should be responsible for the payment' of the dollar to Ouner
Anderson Patterson, as well as Rosetta Anderson as administratrix.·
Under (5), the issue must have·been a necessary issue.
It is respectfully submitted that the legitimacy of Ouner
Anderson Patterson was a necessarv issue in the law case. A
careful reading of the Virginia case· T,Vithrow v. Edwards, 181
Va. 344 makes it clear that there are two methods by which
a person may bring himself within the group to be benefited
by the "death by wrongful acf' statute, either (1) as a distribut.ee qf her father's estate, or (2) the natural child and
dependent member of decedent's family in Virginia at the
time of his <lea th.
'' Whether 'Betty Jean Edwards, under the law of descents
and distribution, is held to be a distributee of her father's
estate, or whether she is regarded as the natural child and a
dependent member of decedent's family in Virginia at the
time of his d~ath, she is entitled to the proceeds of the judgment in question.''

Withrow v. Edwards 181 Va. 344, at page 356.

It is apparent, therefore that in order to qualify under the
"death by wrongful act" statute a child may prove one of
two things, either that (1) he is a legitimate child and comes
witl1in the Virginia law of descents and distribution or that
( 2) be is the natural ( illeg·i tima te) child but is, in addition,
a dependent member of decedent's family in Virginia at the
time of his death. There was no claim on the part of Ouner
Anderson Patterson that she was a dependent member of
decedent's family at the time of his death. The testimony was
that she was married and lived in a home separate
page 141 ~ from her father .. In order to qualify she had, of
necessity, to qualify under the first, i. e. as a
legitimate child and under the law of descents and distribution a distributee of her father's estate. This was the only
issue in the law case, and was the issue submitted to the Jury.
There was no evidence on which the Jury could possibly have
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found that she was a dependent member of her father's family
at the time of 11is cleath. In view of the ruling in the case of
·withrow v. Edwards it is clear that legitimacy was a neces~ary issue in the law case of Patterson v. Anderson.
Under heading (B), the ·Court ·is of the opinion that the
complainant has not proved by a preponderence of the eviden~e that she was a legitimate daughter of Philip Anderson.
The Court refers to "the· change of the birth certificate."
It is respectfully suggesed to the Court that the birth certificate was not "chang·ed", but was not complete in 1902 to the
extent that the name of the child was not furnished; that this
omitted information was added in 1946 to show the name of
the child, at which time· the birth certificate became complete.
It is further pointed out that the photosta.t copy of the birth
certificate submitted to the Jury shows that the original entry
was made in 1902 and the name added in 1946. The Jury thus
had the true facts of the case before them at the time they
rendered their verdict. It is impossible to say what the Jury
would have determined if additional testimony had been offered when there is, as there admittedly is in the law case,
satisfactory evidence to support the Jury's verdict.
The Court further mentions the fact that Ida Gray married
subsequent to her relations with Philip Anderson. It was
pointed out in the evidence however, that Philip Anderson
went through a marriag·e ceremony with another person before Ida Gray did. Neither of the parties ever married again
· in the District of Columbia. It is apparent that it did not
occur to them that before. they could remarry any legal proceeding·s were necessary in Virginia, which does not recognize
common law marriage. The fact that they may not have regarded themselves legally married in Virg·inia does not affect
their actual leg·al status as husband and wife under a common
law marriage i~ the District of Columbia. Many persons more
learned in the law than Ida Gray and Philip Anpag·e 142 ~ derson have found tl1emselves mistaken as to
their true legal marital status.
It is further pointed out that the requirements of a commonlaw marriage are determined by the acts of the parties at the
time, and that their subsequent actions cannot undo what at
the time was intended to be and became a common-law marriage.
".Where recognized, common-law marriages are as fully
valid as ceremonial marria~es, and the subsequent denial of
a common-law mar.riag·e by the parties thereto cannot destroy
the validity of the marriage any more than a subsequent denial
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of a -ceremonial marriage can change the status created by

it.''

55

.

c. J .. s. page·818.

In defining a common-law marriage, the New Y o~k Court
stated,
The law does not require, as ·before noted, that they live
together at all after the contract of marriage is made to render the marriage a valid one • • • A single act of consummation and, a single act of recognition would be competent to
support the contention that the parties consented and actually
entered into a marriage contract.''

Davidson v. Ream, 161 N. Y. S. 73.
See also 38 C. J. page 1318 Note 31.

It is respectfully requested that, for the reasons above
stated, the Court reconsider the principles of law involved
and the evidence in the case as to the doctrine of res judicata,
and the issue of legitimacy.
·
This the 27 day of June, 1953.
ANNA F. HEDRICK
Attorney for Ouner Anderson Patterson,
complainant and cross-defendant.

I hereby certify that I have this day mailed copies of the
above motion to R. G. Allman, 927 15th Street, N. W., Washton, D. C. and J. B. Allman, Rocky Mount, Virginia, Attorneys
for Rosetta Anderson.
ANNA F. HEDRICK
Attorney for Oun er Anderson Patterson,
complainant and cross-defendant
1406 Court House Square
Arlington, Virginia.
page 143
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The object of the Bill of Complaint here is to obtain for the
Complainant an interest in the estate of Pnilip Anderson, deceased.
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Rosetta Anderson, individually, is sued in regard to-the
real estate and Rosetta Anderson, Administratrix, is sued in
regard to the personal estate. The basis of these claims is the
same, i. e., that the Complainant is a legitimate daughter of
Philip Anderson. This fact is denied by the Defendant, Anderson.
The Complainant contends that she has proven the fact in
the following manner:
A. The fact is res judicata between the parties, Patterson
and Anderson, having been decided in the case of Patterson
v. Anderson, Law No. 1936, -Circuit Court of Arlington
County.. _
B. The evidence introduced in this case clearly shows that
Ouner Anderson Patterson is a legitimate daughter of Philip.
Anderson.
These two contentions will be discussed in the rever$e of
the order in which they are made, because the Court finds the
second the more easily disposed of.
pag·e 144 ~ B. The Court is of the opinion that the Complainant has not proved, by a preponderance of
the evidence, that she was a legitimate daughter of Philip Anderson ; and on the other hand, the evidence seems to prove
that she was an illegitimate daughter.
A. '' The doctrine of res judicata is a proper and important
principle of law, though technical in nature. Its purpose is
to put an end to litigation, but it is to be applied in furtherance of justice and not in destruction thereof. There are fixed requirements which may not inaptly be referred to as conditions
precedent to its application." Collins v. .Treat, 152 S. E. 205
(1930 W. Va.)
In view of the Court's' findings in regard to "B", it ought
to be very careful before applying· this technical rule in such
a maner as to defeat what appears to it as justice. Nevertheless, technical or not the Complainant is entitled to its enforcement if the requirements or conditions precedent are present.
On the other hand the Complainant ought not to be surprised
in her quest for a technical judgment if she is defeated by a
technical defense.
In order that we may detetmine whether the technical requirements or precedents are here present they are now listed,
as follows:
. ·1. The issue must have been identical;
i_
2. The parties must have been the same;
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3. The issue must have been decided by a Court of competent jurisdiction;
4. The parties must have been necessary parties; .
5. The issue must have been a necessary issue.
Omitting the lien bolder and trustee it appears that the first
two of the above stated requirements are present ilere. The
last three, however, are not so obvious.
page 145 ~ The notice of motion makes Rosetta Anderson
.. t
. a pTa r~y.in two eapacities, indivfidua lly and as Adf1us was apparent1y cone
muns ratr1x.
or t 11e purpose o
1
seeking alternative relief, because instructions "one" and
''three'' present two entirely different theories. ''One'' is
for a tort and "three" is for assumpsit. .A finding on "one"
should have resulted in a judgment against the individual and
a :finding on "three" should have resulted in a judgment
ag·ainst the Administratrix. If this is correct then it follows
that the individual was not a necessary party to the claim
ag·ainst the Administratrix nor was the Administratrix a
necessary party to the suit ag·ainst the individual.
It is true that the two alternative theories were combined
in one suit and that no objection was made; but if they were
alternatives then there should have been a judgment against
only one and that judgment should not be binding upon the
other.
Now, then, in which of these proceedings was the issue decided in favor of Ouner Anderson Patterson. The jury did
not say both and they should not have said both; counsel for
both parties in effet't agreed to enter a judgment in the singular. The Court is cognizant of the authorities which allow
verdicts and judg·ments to be corrected whereby reason of a
clerical error they read in the singular, when they should be
the plural. Here, however, the judgment is obviously intended
to be in the singular, any other judgment would be inconsistent.
Assuming that the Court has the authority to correct this
judgment so that it may be entered against the proper party;
against which defendant should it be entered.
Did the jury say that Rosetta Anderson, individually, was
neglig·ent? This would amount to saying- that it was negligent
for Rosetta Anderson to accept $1,200.00 as a compromise for
Philip's death, instead of holding out for $1,201.00.
·
On the other hand it is not unreasonable to say
page 146 ~ that the jury rejected the theory of negligence
and decided that the compromise was fair and
just. They then undertook to apportion it between the widow,
an old woman with nothing. b~t her husband's estate, and a

.,,:
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grown daughter, a young wonian, with a husband;· and they
decided the daughter should have $1.00 and the widow $1,199.00, not an u:njust decision at all. If this is correct then
the issue is res judicata as to the Administratrix, but not as
to the individual. ·Can anyone say with certainty what the
jury's. verdict was, what counsel agreed upon, or what the
judgment of the -Court was Y
Going now to item Q· vVas legitimacy a necessary issue¥
The case of Withrow v. Edwards, 181 Va. 344, makes it very
clear that the issue of legitimacy is not a necessary issue in
a case of "Death by wrongful act". And even though the
issue was raised by the Defendant and decided by the Court,
it would appear from the case. of Talbot v. Virginia Electric
and Power Coni.pan,y, 152 Va. 864, that "Facts found which
were not necessary to uphold a former judgment do not con·
clude the parties''.
The Defendant has contended that the Complainant committed a fraud upon the ·Court in obtaining· the judgment at
law on perjured testimony. The Court is of the opinion, fraud
or not, that the testimony of the Complainant as to the change
of the birth certificate, if given in the law case would have
produced a different verdict, and so would the testimony of
Ida Gray, her mother, as to her marriages, without divorces,
subsequent to her relations with Philip Anderson.
For all of the reasons stated the Court is of the opinion that
the Complainant has failed to carry the burden of showing by
a preponderance of the evidence that the issue of legitimacy
is re~ judicata.
WALTER.T. McCARTHY~ Judge.
page 147
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These causes came on this 6th day of July, 1951, again to
be heard. on the bill of complaint, the amended bill of complaint, the cross-bill, the amended cross-bill, the answers
thereto, the papers formerly read, the decrees and orders
heretofore entered, the testimony taken ore tenus and exhibits filed therewith, the written opinion of the Court, which
is here made a part of the record in this case, the motion for
reconsideration of said written opinion and was argued by
counsel.
ON CONSIDERATION .WHEREOF, the Court is of the
opini~n, in the case of Ouner :i\.nderson Patterson v. Rosetta
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Anderson, Individually and as Administratrix of the Estate
of Philip Anderson, deceased that the said Ouner Anderson
Patterson has failed to prove her allegations in her bill and
amended bill and that the same should be dismissed, and the
Court doth so adjudge, order and decree., to which ruling of
the Court the complainant, Ouner .Anderson Patterson excepts on the grounds that the fact that she is the legitimate
daughter of Philip Anderson is res j-itdicata between the parties, and further that the evidence has proved that she was
·
his legitimate daughter and his heir.
The Court is further of the opinion, in the case of Rosetta
Anderson v. Ouner Anderson Patterson, Ida
page 148} Gray Davis, William C: Gloth, Jr;,. Trustee, and
R. G. Allman that Ouner .Anderson Patterson has
no interest in the property mentioned and set forth in the
proceedings and the Court doth so adjudge, order and decree,
to which ruling of the Court the defendant, Ouner Anderson
Patterson excepts on the grounds above set out.
The Court is further of the opinion that William C. Gloth,
Jr., Trustee, is trustee in the deed of trust on the property
herein mentioned, and has no beneficial interest in said property except as trustee, and that bis rights thereunder are not
affected by these proceedings and the Court doth so adjudge.,
order and decree.
·
The Court is further of the opinion that R. G. Allman is the
beneficiarv in the deed of trust mentioned in the amended
cross-bill 'in this cause, and is the sole ow!,ler of the debt secured by said deed of trust, the unpaid balance of which indebtedness. is $706.48, with interest from February 1, 1946,
and $35.00 with interest from January 27, 1948, and that his
rights are not in any way affected by these proceedings, and
the Court doth so adjudge, order and decree.
The Court doth further adjuc;l~e, order and decree that
Rosetta Anderson recover of and from Ouner Anderson Patterson the· costs of thc~e proceedin~s.
To each and every adverse ruling; of the Court Ouner Anderson Patterson, complainant and cross-defendant, excepts
on the g·rounds above set forth.
The complainant nnd rross-def endant, Ouner Anderson
Patterson havin~ indicated her intention to applv to the Supreme Court of Appeals of Virginin for an appeal, the execution of this decree is l1~~eby 1:m~pended for a period of ninety
(90) clays, upon condition that the complainant and crossdefendant, Ouner Anderson Patterson shall within twentv
(20) days furnish ·a suspending bond with security approved

~
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by the Clerk of this Court, in the penalty of Five Hundred
Dollars ($500.00) conditioned according to law.
.·
WALTER T. McCARTHY
J1,1dge

Seen:
c·

ANNA F .. HEDRICK
Counsel for complainant and cross-defendant>
Ouner Anderson Patterson

J.B . ALL~.

Counsel for defendant and cross-complainant

page 149 ~

•
KNOW ALL MEN BY THESE PRESENTS, That we
Ouner Anderson Patt('rson, Principal and Albert Dade, approved sure_ty, are held and firmly bound unto the Commonwealth of Virginia, in the sum -of Five Hundred ($500.00)
Dollars, to the payment whereof, well and truly to be made
to the said Commonwea1tl1 of Virginia, we bind ourselves and
each of us, our and each of our heirs, executors anu administrators, jointly and severally, firmly by these presents. And
we I1ereby waive the benefit of our exemptions as to this obligation, and also of any claim or right to discharge nny liability to the Commonwealth arising under this bond,· or by
virtue of said office, post or tru~t, ,vith coupons detached from
the bonds of this State. Sealed with our seals, and dated this
9th day of July one thousand nine Imndred and Fifty-one.
THE CONDITION OF THE ABOVE OBLIGATION IS
SUCH., That whereas at a Circuit Court held for tlie County
of Arlington on the 6th day of July, 1.951, in a certain suit in
chancery then pending in the said Court between Ouner Anderson Patterson, Complainant and Rosetta Anderson, etc.,.
defendant and Rosetta Anderson, Complainant v. Ouner Anderson Patterson, et a]s., Defts., a decree was entered adjudging that the said Ouner Anderson Patterson has failed
to prove her alleg-ations in her bill - amended bill & that
same should be dismissed; & furtl1er adjudging tllat Ouner
Anderson Patterson has no interest in tl1e propertv mentioned
& set forth in the proceedings-Chy. #3253 and whereas, on
the 6th day of J nly, 1951, during the same term at which the
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said decree was entered, the said Court, in order to allow the
said Ouner Anderson Patterson to apply for an appeal from
said decree, made an order suspending the execution .of the
said decree for the period of ninety (90) day from the date
thereof upon the said Ouner Anderson Patterson giving bond
before the Clerk of said Court in the penalty of Five Hundred
($500.00) Dollars, conditione·d according to law. And whereas it is the intention of the said Ouner Anderson Patterson to
present a petition for an appeal from said decree; now, therefore., if the said Ouner .Anderson Patterson shall pay all such
damages as any person may sustain by reason of the said
suspension, in case a supersedeas to the said decree shall
not be a\lowed and be effectual within the said period of
ninety (90) days, specified in the aforesaid order of the said
Court, then the above obligation to be void, or else to remain
in full force.
~

OUNER ANDERSON PATTERSON (Seal)
ALBERT DADE
(Seal}

Sig'Iled, sealed, acknowledged and delivered
in the presence of
·
ANNA F. HEDRICK

In the Clerk's Office of the Circuit Court of the County of
Arlington.
·.
This day personally appeared before me H. Bruce Green,
Clerk of the Circuit Court of the County of Arlington and
made oath that his estate, after the payµient of all his just
debts, and those for which he is bound as Recurity for others
and expects to have to pay is worth the sum of Five Hundred
($500.00) Dollars, over and above all exceptions allowed by
law.
Given under my hand, this 9th day of July, 1951.
H. BRUCE GREEN,
Clerk.
By: VIRGINIA C. LONG
Deputy Clerk
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Filed Jul 9 19-51.
H. BRUCE GREEN,
Clerk Circuit .Court, Arlington, County, Va.
By V. LONG
Deputy Clerk
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To: J.B. .Allman, Rocky Mount,·Virginia, and R. G. Allman,
92715th Street, N. W., Washington, D. C.,-Attorneys for
Rosetta Anderson, individually and as Administratrix
of the Estate of Philip Anderson, Deceased, defendant
and cross-complainant and R. G. Allman, defendant.
You are hereby. notified that on the 15th day of August,
1951, at 10 :00 o'clock A. M., Daylight Saving Time, at the
Courthouse in Arlington County, Virginia., I will tender to the
Judge of the Circuit Court of Arlington County, Virginia, the
transcript of the oral testimony and other incidents of the
trial in the above chancerv suits.
The original of the transcript may be examined at the office
of the Clerk of the Circuit Court of Arlington County, Virginia in the Courthouse of said county.
This the 3rd day of August, 1951.

ANNA F. HEDRICK
Attorney for Onner Anderson Patterson,
complainant and cross-defendant.
Legal and timely service of the within notice is hereby accepted this 6 day of Ang., 1951.
·
J. B.ALLMAN
Attorney for Rosetta Anderson, individuallv
and as Administratrix of the Estate
Philip Anderson, Deceased, defendant and
cross-complainant and R. G. Allman, defendant.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Now comes the complaint and cross-defendant, Ouner Anderson Patte·rson, by her attorney, and files with the Clerk
of the Circuit Court of Arlington County, Virginia, this her
notice of appeal from the final decree of the Cir_cuit Court of
Arlington County, Virginia_, entered in the above causes on
the 6th day of July, 1951, and her assignments pf error alleged
to have been committed by said Court.
1. That the Court erred in dismissing the bill of complaint
and amended bill of complaint filed by Ouner Anderson Patterson against Rosetta Anderson, individually and as administratrix of the estate of Philip Anderson, deceased.
2. That the Court erred in its opinion, adjudication, order
and decree that OunP-r Anderson Patterson has no interest in
the property of ·Philip Anderson.
3. That the Court erred in adjudicating in these causes that
Ouner Anderson Patterson was not the legitimate daughter of
Philip Anderson.
·
4. That the Court erred in not recognizing and being bound
by the fact that Ouner Anderson Patterson has
page 152 } been judicially determined to be the legitimate
daughter of Philip Anderson in the prior law suit
between the identical parties,· OunP.r .A.nderson Patterson and
Rosetta Anderson, individually and as administratrix of the
estate of Philip Anderson, deceaRed, and the fact that her
legitimacy is res j'l.tdicata between these parties; and Rosetta
Anderson, individually and as administratrix of the estate
of Philip Anderson, deceased, is estopped to deny the legitimacy of Ouner Anderson Patterson.
5. · That the Court erred in not adjudicating under the evidence before the Court in these chancerv causes that such evidence established the fact that Ounder Anderson Patterson
was the legitimate child of Philip Anderson. being the daughter of a valid common law marriage in the District of Columbia between Philip Anderson and Ida Gray.
This the 29th day of .A.ugust, 1951.

ANNA F. HEDRICK
Attorney for Ouner Anderson Patterson, complainant and cross-defendant
1406 Court House., Arlington, Virginia

·-..
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I certify that I have this 29th day of August, 1951, mailed
a true copy of the above notice of appeal and assignments of
error to counsel for Rosetta Anderson, individually and as
administrator of the· estate of Philip Anderson, deceased, as
follows: Mr. J. B. Allman, Rocky Mount, Virginia and Mr ..
R. G. Allman, 927 15th Street, N. W., Washington, D. C.
ANNA F. HEDRICK
Attorney for Ouner Anderson Patterson,
complainant and cross-defeudant.
page 153 ~
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NOTICE OF ASS.IGN1fENT OF CROSS-ERROR BY
.APPELLEE.
Now comes Rosetta Anderson, defendant in the Original
Bill in this cause and complainant in the Cross-Bill, by her
attorney, and files with the Clerk of the Circuit Court of Arlington County,, Virginia, this her notice of Assig·nment of
Cross-Error in the above case as follows, to-wit:
1. That the Court erred in dismissing Ida Gray Davis by
decree as defendant to the Cross-Bill filed in this cause by
Rosetta Anderson, said decree having· been entered in this
cause on February 19, 1951, the Original Bill and Cross-Bill
liaving been consolidated. Ida Gray Davis being a necessarJ
party should have remained party defendant until this cause
was finally adjudicated.
2. That the Court erred in admitting evidence in this case
on numerous occasions; the erroneous evidence having· been
excepted to on each occasion of the admission thereof, is here
assigned as a Cross-Error and the occasions thereof were
to numerous to mention herein, same will be referred to by
page numbers in appellee brief.
This the 7th day of September, 1951.
J.B. ALLMAN
Attorney for Rosetta Anderson, Appellee.
Rocky Mount, Virginia
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:M:r. J. Bradie Allman: I would like to make another motion, call the Court's attention to the fact this Notice of Motion for Judgment is against Rosetta ~t\.nderson individually
and Rosetta Anderson as administratrix. The charges are
neg·lig·ence as administratrix and not as an individual. All the
charges are acts which means which the administratrix could
commit and not anv acts an individual could compage 8 ~ mit. For example, she failed to file suit, and so on.
No one but an administratix can do that. An individual cannot do that. An individual does not have a right
of action on death by wrong·ful act for a husband. A man's
wife does not have any other right. It is the right of the
administratrix. She has to proceed in a fiduciary capacity
and there are not charges in this Notice of Motion for J udgment that she omitted or committed anv act as an individual.
Therefore, there is nothing adjudicated in this case against
the individual, Rosetta .Anderson. She was not a necessary
party to the action as an individual.
The Court: I don't agree with you. I don't see how that
could be. Any act that an administrator or :fiduciary or
agent performs, he does as an agent, but lie is personally responsible for the negligence he does. He is· bound by what
he is bound to do., so that he is not a necessary party. Tha.t
he is not liable for tl1e neglig·ence would mean that a beneficiary of an agent issuing as an agent would get a judgment
as a fiduciary and ~·o around in a circle.
1\1:r. J. Bradie Ailman: You are bound in that you would
get a bond. ·
·
The Court: That wouldn't be true. An tHrent wouldn't
get a bond.
·~
1\1:r. J. Bradie Allman: What I am getting- at there is that
the rights of the individual are only adjudicated as
page 9 ~ to whatever neglig(lnce she may have committed
with reference to that automobile accident and it
did not extend beyond to real estate, for example, to her interests in real estate, nor did it adjudicate her interest in
real estate.
The Court: What liave vou to sav about this?
. Miss Hed;ick: If. the Court pleas·e, the first case, ~be question of the issue s, it generallu concluded that the issues in
general are determined by the pleadings. That is, whether or
not the parties are at issue is determined by the plea which
the Defendant files. He may admit everything or he may file

-~.
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a general issue plea putting everything ·in issue. It is well
known that though everything is set in issue by the pleadings
the issues are often unfolded during the course of the trial,
and from the general issue plea it includes everything possible. As the trial proceeds, the testimony and the admissions of the parties and all the incidents of the trial and
finally the instructions to the jury define the issues, and the
final issue on which the verdict is based is the issue as defined
in the instructions to the jury.
·
That is the matter that is considered by the jury. Everything else is included and the jury's verdict is a finding on the
tion of the issues, it is generally concluded that the issues in
the jury by the Court, so that we may have under general issue plea all types of issues as the ease goes along. We are
limited before the jury brings in a verdict to the
page 10 ~ issues as set out in the instructions.
I think that must be clear from the very nature
of the case, that the jury can brin$" in a verdict. If it goes
outside of the instructions the verdict will be set aside by the
Court.
In this case, we have the instructions to the jury plainly
defining· the issues in the case, which were whether ~r not
the Plaintiff in that case was the daug·liter of Phillip Ander"son, and we expect to prove from the facts of that case that
it was Rosetta Anderson, the Defendant herself, who insisted
that that be the issue, that Ouner Patterson could not recover
unless she was the legitimate daug911ter, that that was the issue which went to the jury and the jury found in her favor
and the verdict of the jury under those instructions necessarily determined that Ouner Patterson was the legitimate
daughter of Phillip Anderson, and judgment has been entered on it.
The Court: Well, the p:eneral issue plea certainly is not
affirmative. It is purely negative. It is purely negative only
in so far as it negatives the allegations contained in the Notice of Motion. The alleu·ation contained in the Notice of Motion is that she is a daug·llter. I don't know whether the allegation that she is a daughter mean~ that sbe is a legitimate
daughter or not. It may mean that she is or she isn't, and to
me, without being bound bv Rome decision of the
page 11 ~ Court, I would say that it did not mean a legitimate
daughter.
Therefore, the negoative pleading· is that sl1e is not a daughter, any kind of a dau,d1ter. You say that becomes important.
As defined by the instruction, it says she has not only got to
be proven to be a daughter, she has got to be proven to be a
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legitimate daughter. I thought that position is taken by the
Defendant in the case, and that appears by instructions.
The first answer to that is-which may not be a good answer-that the instructions are instructions of the Court and
not necessarily a position taken by any party, but I realize
that in this particular case as in all cases, the instructions
were actually offered by one party or the other, and very
seldom-and I am quite sure it didn't happen in this casethat any instructions were voluntarily given by the Court., ·so
I don't imagine there is any doubt the instructions in question were offered by the Defendant, which is your client.
Miss Hedrick: No, by the Plaintiff, who was my cl.ient.
The Court: The Defendant in that case was vour client.
Miss Hedrick: My client was the Plaintiff in both cases.
She was filing the suit against the administratrix. The Defendant was represented by Mr. Raby.
The Court: Yes; that is right. I am getting myself mixed
up. Your client was the Plaintiff. Then they were
page 12 ~ offered by the Defendant in that case.
Miss Hedrick: The instruction I offered was ·
amended by the Court at the request of the Defendant and. a
paragraph was added.
·
The Court: I mean, the position you had to prove she was
a legitimate daughter did not come f.rom you.
Miss Hedrick: No. It came from the Defendant.
The Court: That is what I am trying to say. The instruction in question was offered by the Defendant.
Mr. Roy G. Allman: If I may suggest-I think the instructions specify that they were offered by the Plaintiff,
Plaintiff's Instruction~ Nos. 1, 2, 3, and 4.
The Court: I don't think they went to the jury that way.
Mr. Roy G. Allman: In the pleadingsThe Court: She admits she offered them but she says I
amended them· at Mr. Baby's request.
Mr. J. BTadie A}lman: . If I may offer a suggestion right
there, the mstrucbon tellmg the jury that she had to be a
legitimate daughter of Phillip Anderson was in error. Therefore, we are not bound by your Honor "s instructions that were
given. It was not necessary for her to be a legitimate daughter for her to recoyer in that action, and the case of Edwards
against Edwa,rds, a bastard child may recover from a tort
action. The refore, they can't treat instructions as
page 13 ~ setting forth issues when in fact the instruction
was in error.
The Court: If the instruction is not in error, it was not
appealed from. ·
.

~--
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Mr. J. Bradie .Allman: Yes. So far as that case was con".'"
cerned, it was the law, but I was going to say that your
Honor's instructions were perfectly good instructions,, but do
not set up an issue in a case. It is necessary for the Plaintiff to make out a case in these pleadings. The Court does
not make up a charge against the Defend ant or the Plaintiff,
either, as the case may be.
The only way to make this case res jiulicata as to the legitimacy of this child, she had to set it up in her Notice of Motion for Judgment. ·what may develop in the trial has no
bearing on the charge. F,or example, suppose. the Commonwealth's Attorney indicts a man here for assault and battery,
and in the course of the trial, asks for an instruction defining
first degree murder, second degree murder, involuntary manslaughter, and.a year later he indicts him for a felony occurring out of the same thing, which he has a right to do, and he
files a plea of former jeopardy, would you look at the instructions or the indictment 1
The indictment said misdemeanor and it was a felonv. You
would pay no attention to the case. You wouldn't look at the
instructions. You would look at the indictment. If the indictment indicted him for a f elonv and he filed a
page 14 ~ plea of former jeopardy, the Court sustains, but
you don't take that instruction to see what isThe Court: Vv ell, the Notice of Motion for Judgment in
the first instance would be void because the Court wouldn't
have jurisdiction to find him guilty of an offence beyond assault and battery. The Court here did take jurisdiction. It
wasn't beyond the Court's jurisdiction.
Mr. J. Bradie Allman= No, but I mean for the purposes of
determining what the issues are you don't look at the instruction. You look at the Complaint or the indictment., as the
case may be.
The Court: I think this question yon have here is a very
technical thing. There is not the slig·htest question in my mind
that the jury, in bringing in its verdict, was asked· and did
answer the question as to whether or not the Plaintiff was a
legitimate child, and the answer was in the affirmative:
Whether or not that is an issue in a technical sense is something I don't know and I am wondering if yon have any cases
on that. Have you done any study on it? I would like to see
it. If you haven't, I think we had better take a little time to
answer. I :figure it is a purely technical matter.
In my mind, there Js not any question that 'is what the jury
was asked an.d that 1s what they answered. It seems to me
that maybe although they answered it, tl1ey answered some,..
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thing that as you said before might be surplusage,
something beyond the jurisdiction of the Court,
not beyond its potential jurisdiction but actual
jurisdiction, by reason of the fact it wasn't au issue raised
by the pleading·s. If you haven't any authorities on the question, I think we had better recess until I can study some cases.
I have never had such a process before.
Miss Hedrick: We are at the very point where ·we were
when I requested the Court to strike various things out of his
Answer and it went to the Court of Appeals, and the Court of
Appeals said we couldn't consider anything about the former
case until it had been reached in evidence, so I don't see how
we can reach this until we get all the evidence in the former
case in evidence.
The Court: He doesn't want to put the plea back. He is
asking that it be stricken out of the pleadings.
Miss Hedrick: That is what I asked before, that it be
stricken out of his Answer, and that is the very point that
went to the Court of Appeals.
lVIr. J. Braclie Allman: Here. is what the Court said about
that: '' Generally only inspection of the entire record will
disclose whether it is an identical case between identical
parties.'' Of course, the Court is talking about the pleadings
in that, not talking about instructions.
Miss Hedrick: He is talking about the entire case and the
Court pointed out that of course the ,Judge in this case '.Vas
the same Judge in the former case and knew what
page 16 ~ had happened in the other case.
The Court: That was not error.
Miss Hedrick: But the Court couldn't take judicial notice
of the findings in that case., in the present case, and the motion to strike was in the nature of a demurrer.
page 15

~

(Here followed discussion off the record.)
. The Court: · Let me -ask you this, Mr. Allman. Isn't the
only real issue of fact which it is probable the Court will
try whether or not your client is a legitimate child or not?
Miss Hedrick: Mv client.
The Court: Your· client, yes.
.
Mr. J. Bradie Allman: Y ~s, that is the material to be
covered.
The Court: If we determine that she is a legitimate child,
·.
the division is going to be easy to make.
Mr. J. Bradie Allman: Oh,- yes.
_
.
The Court : And if we determine she is not, there is O'oing
to be no issue. There is not going to be any issue. · -t,

---.. . .
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Mr. J. Bradie Allman: That is right.
The Court: Why don't we go ahead? You are going to
want to put the evidence in, anyway, and assume I am in error
and you want to make up·a record. Why don't you go ahead
and put the evidence on and then you can argue the evidence
and the question of law at the same time and I can give you a
decision.
Mr. J. Bradie Allman: I am not particularly inpage 17 ~ terested about a ruling of the Court now. I am
. calling these issues to the attention of the Court so
that the Court will not sit there looking· me in the face prejudiced before it hears the evidence.
The Court : All right..
.
Mr. J. Bradie Allman: The suit we filed here, we asked
even though the judgment be treated as final and res judicata
as to the legitimacy as to that case, it is not res j1tdicata as
'to any other interest because the real estate was not involved
jn that suit and any inte1~st she acquired by that judgment be
treated as a trust.
The Court : Let me ask her one question. Are you ready to
go to trial on that issue, whether or not she is legitimate?
Miss Hedrick: Yes. I think there are two issues. The
way I wish to do it is go ahead and try it on both issues now,
You withdraw the demurrer that has been filed.
The Court: No. He doesn't want to withdraw it.
Mr. J. Bradie Allman : Yes. It will save time.
Miss Hedrick: I mig·ht state the pleadings so far are,
briefly, these. We have filed art amended Bill of Complaint in
which we set up the fact that Ouner Anderson Patterson is
the legitimate daughter of Phillip Anderson, and that she has
been and was determined to be the legitimate daughter in the
prior law case, and tl1at fact is res judicata. We
page 18 } claim as the legitimate daughter she is entitled to
.the real estate wbich Phillip Anderson owned in
Arlington County, Virginia. nnd alAo entitl~d to an accounting
from the Defenaant, who is tl1e administratrix of the estate
and who claims to be the widow of Phillip Anderson.
To this amended Bill of Complaint the Defendant has filed
an Answer denying the fact (1) that she is actually the legitimate daughter and clenyin~ (2) tlle fact t11at she has already
been judicially determined ·to be the leg-itimate daughter and
that that fact is re8 .inilirata between the parties.
Then, following t.llat, tl1ey filed a cross-suit in which they
claim that all the evidence in the law suit was fraud and false,
and that in particular any evidence as to the legitimacy of
Ouner Anderson Patterson in the law case was false and
fraudulent and constituted perjury.
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We filed an Answer to the cross-suit in which we denied
that the allegation that all the testimony and particularly the
testimony of the Plaintiff or any of the witnesses was false
or fraudulent, and we denied that it constitute"d perjury, but
we admit if it had been false and fraudulent the testimony as
to her legitimacy would have constituted perjury.
In the cross-suit they further make the allegation that
Rosetta Anderson, individually, was not a necessary party to
the suit, and we have denied that and allege that she was a
necessary party, and have set out the entire Notice
pag·e 19 } of Motion for Judgement in the suit, the plea filed
· to it, the instructions to the jury: the jury's verdict therein, and the Court's judgment as evidence of the fact
that she was a necessary party to the suit as an individual
as well as an administratrix.
I thought in that case the legitimacy of the Plaintiff was
the issue which went to the jury and that the jury found in
her favor.
The Court: ·Let me ask you one question. The first proposion that I want to ask you about is whether you agree on
. what Ouner Patterson is entitled to in case it appears final
that she is a legitimate daughter.
Miss Hedrick: I don't think we can agree on that because
I don't think that is before the Court. It is not before the
Court.
There will b~ this question: If Ouner Anderson's mother
was the lawful wife of Phillip Anderson and she is still living, the question is whether the marriage of Rosetta Anderson-marriage to Phillip Anderson-was leg·al.
. The Court: If Ouner Anderson is a legitimate child, she
and her motherMiss Hedrick: Are the heir~, yes, sir.
The Court: And if Ouner Anderson is not legitimateRosetta Anderson and who else? Can you agree on that 7
Mr. Roy G. Allman: That is all.
Mr. ,J. Brndie Allman: That is not important,
page 20 } is it, to the issues here T
The Court: Yes!' because I was wondering if
sl1e says the lrnirR of Phillip Anderson mav be determined by
this because that is what she fs asking· me fo do in this prayer.
. Mr. J. Bradie Allman: You mean the Plaintiff?
..
The Court: Yes.
Mr. ,J. Bradie Allman: Of course, we ask for the sain~.
thing, but, in fact, it is not important if she is not the legitimate daughter of Phillip Anderson. It is no longer important.
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The Court : It is not important to you. It is important to
her.
Mr. J. Bradie Allman: You did not understand what I
said. I said, if the Court holds she is not a leg·itimate daughter of Phillip Anderson it is not important as far as this case
is concerned. They go out and the Court will make the distribution without regard to a suit.
Miss Hedrick: You do ask for a :finding that she be found to
be the only heir at law of Philip Anderson?
Mr. J. Bradie Allman: The reason whv I say that is not
important, while we set up Rosetta .Anderson as the only heir,
if she is not, their rights shall not be adjudicated because they
are ·not parties to the suit.
Miss Hedrick: ·whose rights?
Mr. J. Bradie Allman: Any heirs of Phillip Anpag·e 21 ~ ·d~rson who are not parties to the suit.
Miss Hedrick : Oh, yes.
The Court: The next thing she says is that the Defendant
be required to account to the Plaintiff and deliver over to
the Plaintiff her share of the estate. That would include real
estate.
I
Mr. J. Bradie Allman: That question has been adjudicated
because she sued them.
Miss Hedrick: That was not part of the estate. That was
money received under the wrongful death statute. It is distinctly settled by the statute it is different from the estate.
The Court: It sayR the Plaintiff's interest in the decedent's real estate, and then they have such other and further
and general relief. Well, I am assuming that it will be none,
that Ouner Patterson is a. legitimate child .. Whether there
is going to be a. controversy about how much Rosetta Anderson
owes her, if there is just one piece of r~al estate to be argued
about, that is easy enough. Are you going to undertake to
show she has personal estatef ·
Miss Hedrick: There is income from rooms rented out in
the real estate.
The Court : Is that all f
Miss Hedrick c That is all I know of.
Mr. Roy G. Allman: ,Judge, are you reading
page 22 ~ from the amended bill or the ·original bill Y
The Court: The original bill. · The amended
bill does not have anything in here, that Rosetta Anderson be
made a party defendant to account to complainant-yes, it
does-for her share of the estate, that she may be restrained
enjoined, and so forth.
'
Was there another Answer filed after this decision of the
Court of Appeals!
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Virginia Long.
Miss Hedrick: No. That was the only one.
The Court : I just wondered if we could ·come to an agreed
. figure of how much she mig·ht have collected fr~m this e_state,
to start off with-any chance of doing thaU
Mr. J. Bradie Allman: I have no idea.
The Court: She is just talking about rents.
Miss Hedrick: I might point out she is required by law to
file an account, which she bas never done.
The Court: Are you the Plaintiff? Do you want to start
ouU
Miss Hedrick: Yes.

•

•

•

•

•

VIRGINIA LONG
was called as a witness by counsel for Plaintiff and, having
been first duly sworn, was examined and testified as f ollo" s :
DIRECT EXAMINATION.
By Miss Hedrick:

r

Q. State your name, please.
A. Virginia Long.
Q. Your residence Y
A. 2166 North Brandywine, Arlington.
Q. In Arlington County?
A. Arlington, 1Virginia.
Q. What is your occupationY
A. Deputy Clerk.
Q. Of the Arlington County Circuit Court?
A. Of the Arlington County Circuit Court.
Q. How long have you been Deputy Clerk?
A. Five years.
Q. I will ask you whether or not you were acting as Deputy
Clerk in the Circuit Court of Arling~on County, Virginia, at
the time La-'.\V Action No. 1936, Oun er Anderson Patterson
against Rosetta Anderson, was tried Y
A. I was there during part of it.
page 23

Miss Hedrick:, I am going to hand her these. papers in
order, if you want to look at them now, Mr. Allman.
Mr. J. Bradie Allman: I have no objection to that.
(Here followed discussion off the record.)

(

86

Supreme Court of Appeals of. Virginia.

Virginia Lon,q.

,,,.--

Mr. J. Bradie Allman: We are not waiving a jury.
Miss Hedrick: You have already waived it, because youMr. Roy G. Allman: I requested the first time-I requested a jury and the Court stated from the
pag·e 24 ~ bench he was not sure the Defendant was entitled
to the jury, and he marked something on his records
to that effect and at the last hearing it was tentatively set for
the 5th because the second Judge has not been appointed at
that time and it was assumed that there would be no jury. I
can't state definitely I waived the right for a jury. I requested
it the first time, definitely requested it.
Miss Hedrick: The second time it was set for today you
said you did not want a jury.
,
Mr. Roy G. Allman: No. I am not saying I did not want
a jury.
· Miss Hedrick : Your brother said that.
Mr. Roy G. Allman: I am not positive about that. I know
I did request a jury the first time it was set, and then the Plaintiff was ill and it had to be continued and then there was some
discussion about it.
Mr. J. Bradie Allman: I think, if your Honor please, that
it is apparent to me there will be a serious conflict in the evidence here, and I know the Court will not take offense at what
I am going to say. The Court has heard this case, tried it
before a jury, and I recognize that the Court-I have ·the
feeling that the Court would be-shall I say-subconsciously
influenced by a previous trial.
The Court : All I have to say is, it is 11 :15, the
page 25 ~ witnesses have been sworn, they have started to
testify, and if there is a present request for a jury,
it is denied.
By Miss Hedrick:
Q. I hand you herewith a jacket of Law File No. 1936 and
ask you if you can identify this top paper.
A. It is a Notice of Motion, bears my :file stamp, my name
on the file stamp.
Q. vVhat date was it filed T
.A. February 3, 1947 .
. Q. What is the style of the Notice of Motion for Judgmentf
A. Ouner Anderson Patterson, Plaintiff, versus Rosetta
Anderson, Administratrix of the Estate of Phillip Anderson,
deceased.
Miss Hedrick: I offer· this in evidence as Plaintiff.'s Exhibit
No.1.

''\

Ouner Anderson Patterson v. Rosetta Anderson, etc.

87

Virginia Lon,.rJ.
The Court: The whole file t
Miss Hedrick: No, the Notice of Motion for Judgment.
The Court: It is the whole file she is handing me.
Miss Hedrick: I think we probably should take this out as
we go along and then have an understanding. I don't know
which way it would be best to arrange those, whether you want
the original papers to go into the evidence or the photostatic
copies.
Mr. J. Bradie Allman: I think probably the Notice of
Motion for Judgment·
page 26 ~ The Court : Could I suggest this, that thewould you be willing to have the file of the Clerk's
Office covered in the case of Anderson versus Patterson 1936
offered in evidence Y
Mr. J. Bradie Allman: It would probably be just as well.
The Court: There can be copies made of it. I mean, the
whole file taken apart and offered piecemeal.
Mr. J. Bradie Allman: You are not offering anything except
the Notice of Motion for Judgment Y
Miss Hedrick: I am o:fferine: it in evidence now.
The Court: Notice of ·Motion will be Plaintiff's Exhibit
No.1.
.
( Said document, so identified, was received in evidence and
marked "Plaintiff's Exhibit No. 1. ")
Miss Hedrick: It was filed February 3, 1947, and it was
first received January 31, 1947. I think this should be
initialled.
The Court: No. I will inake a memorandum of it. -You are
going to make a pl1otostat copy and I will mark that.
Mr. J. Bradie Allman: They are typewritten copies.
Miss Hedrick: I don't want them typewritten. I want them
photostatted.
Mr. ,T. Bradie Allman: All right.
The Court: Somebody has underlining in here in two places.
When you have it photostatted that is going to
y1age 27 ~ show up. There is underlining under the word
''father'' a;nd underlining again under the words
'' daughter of the deceased''.
Miss Hedrick. I don't know who put those lines on there.
As far as I am concerned, they can be erased.
Mr. J. Bradie Allman: I will note an exception to the action
of the Court in denying a jury.

,
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The Court : Everybody is in agreement that these pencil
lines do not belong in here Y
Mr. J~ Bradie Allman: That is right.

.r

By Miss Hedrick:
Q. I ha.nd·you the back of this Notice of Motion for Judgment and ask if you can identifv that writing on the back.
A. This is Mr. Taylor's writing.
Q. What:is that T
A. This
Hazel Long, who used to be a Deputy Sheriff
upstairs.
Q. What is the paper itself Y
A. Sheriff's return.

is

Mr. J. Bradie Allman: We admit the Sheriff's returns
already on the Notice of Motion.
Miss Hedrick: I will offer that in evidence as Plaintiff's
Exhibit No. 2.
(Said document, so identified, was received in evidence and
marked ''Plai~tiff's Exhibit No. 2. '').
page 28

~

By Miss Hedrick :
·
Q~ Can you identify this pencil writing? Read
tl1at for the record.
A. That must be, ''called three times 247 R. W. line busy.''
That looks like Mrs. White's writing.
Q. What is that?
A. November 23, 1947-15.
Mr. J. Bradie Allman: What is the object of all thatf
The Court: They called someone who told them costs
hadn't been paid.
Q. Explain that for the record.
A. ''Without fees''-notices used to be filed with the Sheriff
and were served. If they got service on the Defendant, and he
wrote "to be filed" we notified the person filing the suit how
much costs were paid.
Mr. J. Bradie 'Allman: That is just taking up time.
The Court: She is trying to show what will be in the
photostat copy.
Mr. J. Bradie Allman: Scratch it out.
The Court: No. We can't do it because it will be in the
record.

........
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Mr. Roy G. Allman: I suggest you take it loose from the
:file.
Miss Hedrick: What I am handing in now the
page 29 ~ Clerk is writing down as· exhibits.
By Miss Hedrick:
Q. I will hand you this paper and ask you if you can identify
ilirt

A. The whole paper?
Q. Yes.
A. That is an instruction numbered one.
.
Q. Do you know whose writing this is Y Do you recognize
that writing?
:M:r. J. Bradie Allman: That is the part I want to object
to, all the instructions being introduced, and let the objection
go all the way throug·h, on the grounds that the instructions
are not a part of the action, that the instructions do not make
issues," and are immaterial to this case, that the Notice of
Motion for Judgment is the only thing documented that
constitutes an issue in the action at law.
I therefore object to the introduction of any instructions
and all of them.
The Court : Overruled.
Mr. J. Bradie Allman: Let the record show that I object
to all of them and except to all of them straight through,
without doing so.
By Miss Hedrick:
.
Q. I asked you if you knew whose writing this is.
A. It looks to me like Judge McCarthy's. ·
Miss Hedrick : I will offer this instruction
page 30. ~ numbered one in evideJ?,ce as Plaintiff's Exhibit
No. 3.
.
·
(Said document, so identified, was received in evidence and
marked "Plaintiff's Exhibit No. 3. ")
By Miss Hedrick:
Q. I hand you from this file this paper marked Instruction
No. 2 and ask you if you can identify that.
· A. The writing Y
Q. No;whatitis.

-~
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A. Instruction numbered two and the handwriting is Judge
YcCarthy 's.

,,,--.

Miss Hedrick: I offer that in evidence as Plaintiff's Exhibit
No. 4.
Let the record show in that case instruction No. 2 is spelled
''two'', and reads, '' The Court instructs the jury a common
law marriage is a valid marriage" because there is another
instruction numbered two that is different.
(Said document, so identified, was received in evidence and
marked "Plaintiff's Exhibit No. 4. ")
Bv 'Miss Hedrick :
"'Q. I hand you this paper from the file and ask you what it is.
A. That is instruction numbered three with the "'two"
crossed out.
Q. In whose writing is the ''three''?
A. It looks like Judge McCarthy's in two places.
page 31 ~ Miss Hedrick: I offer that in evidence as Plaintiff's Exhibit No. 5.
(Said document, so identified, was received in evidence and
ma~ked "Plaintiff's Exhibit No. 5. ")
By Miss Hedrick:
Q. I hand you now a paper for identification in this ·me and
ask you if you can id~ntify that.
A. Instruction No. 2.
Q. How do you spell the number 2f
A. It is a "2" in a figure.
Q. Does anything appear on that paper in addition to the
typed instruction Y
A. There has been one word crossed out, the word ''then''
and there is a "the" put in and a semi-colon. It looks like
Judge McCarthy's writing.
Q. Is there any printing· on that page other than the instruction that would indicate by whose office the instruction
was offered.
A. It is on legal stationery, law offices of James H. Raby,
526 North Patrick Street, Alexandria, .Virginia.
Q. Do you recall who James Raby represented in this particular law case?
A. I remember he was in the law case; that is all.

·
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Mr. J. Bradie Allman: I assume he represented the Defendant, Rosetta .Anderson.
page 32 } Miss Hedrick: I offer this entire page in evidence as Plaintiff's Exhibit No. 6.
(Said document, so identified, was received in evidence and
marked '"Plaintiff's Exhibit No. 6. ")
Bv Miss Hedrick:
·Q. I hand you now a paper marked at the top Instruction
No. A and ask you if anything on that indicates from whose
·
office that came.
A. That is on the legal stationery of James H. Raby, 526
North Patrick Street, Alexandria, and I can't identify the

"A".

Miss· Hedrick: I offer that in evidence as Plaintiff's
Exhibit No. 7.
(Said document, so identified, was received in evidence and
marked "Plaintiff's Exhibit No. 7. ")
By Miss Hedrick:
Q. I hand you now a paper with a clerk's mark on it and
ask you if you can identify that.
A. It is an order that we write at the end of the trial.
Q. That indicates the verdict of the jury, does iU
A. That is right.
Q. And the final judgment of the Court t
A. Yes.
Miss Hedrick : I offer that in evidence as
page 33 } Plaintiff's Exhibit No. 8.
(Said document, so identified, was received in evidence and
marked "Plaintiff's Exhibit.No. 8.")
By Miss Hedrick:
Q. Is there anything in your record of this case to indicate
whether or not that final judgment had ever been filed there Y
Mr. J. Bradie Allman: It has not been filed onMiss .Hedrick: We don't admit it can not be filed there.
We admit it was not filed there.
Q. Directing your attention to paper headed Jurors, Tuesday, May 20, 1947, I ask you what that is.
._
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A. That is a list of the jurors with the title of the case on the
right-hand side.
Mr. J. Bradie Allman:. I don't see the importance of that.
Mr. Roy G. Allman: I object to that.
The Court Why is that relevant?
Miss Hedrick: I don't know that it is, but I am just afraid
someone would say we haven't offered all the proof in the
case.
The Court: Objection is sustained. I will mark it No. 9
for identification. ·I don't think you should put it in the record.
¥iss Hedrick : I wanted to meet your complaint I haven't
offered everything in this jacket. Likewise, I offer
page 34 ~ th~· paper bearing the pencil words '' return of the
jury".
The Court: That is the verdict, they one they presented to
the Court.
Miss Hedrick: Do you object to thaU
Mr. J. Bradie Allman: Oh, introduce it. The jury's verdict,
that is all that counts.
Miss Hedrick: I will offer this, and I ask you to identify
ihat.
The Witness: That is the jury's verdict.
Mr. Roy G. Allman: I would like to have that read into the
record.
Mr. J. Bradie Allman: That is the actual jury's record Y
The Witness: Yes.
·
Miss Hedrick: Yes. Read it in the record.
The Court: It is contained in the file order. She wants the
paper in the record.
Mr. J. Bradie Allman: All right.
The Court: That will be No. 10. ·
The list of jurors is No. 9 for identification.
(Said list, so identified, was marked "Plaintiff's Exhibit
No. 9 for identification" and said verdict, so identified, was
received in evidence and marked ''Plaintiff's Exhibit No.10. '')
By Miss Hedrick :
· page 35 ~ Q. I hand you now paper headed '' affidavit of
publication'' and ask you if you recall seeing that
paper before.
·
Mr. J. Bradie Allman: Let's see what that is.
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The Court: I think that is totally immaterial. Your client
appeared and was represented by counsel. That is just service
of process.
·
Miss Hedrick: No, no. This is an af:fidav~t of publication
that the undertaker brought.in, the death notice published in
the newspaper.
Mr. J. Bradie Allman: I object to it.
.
Miss Hedrick: It is part of .the record of the case.
Mr. J. Bradie Allman: I don't care. Something that was
published isn't a part of this case.
.
The Court: Objection sustained.
Miss Hedrick: It is part of the evidence, one of the exhibits
in the prior case.
The Court: Objection sustained.
Miss Hedrick : I will note an exception.
The Court: Call that No. 11 for iden ti:fica tion.
(Said document, so identified, was marked "Plaintiff's Exhibit No.11 for identification.")
Miss Hedrick: And I would like to ask the Clerk more
{]uestions about it in support of my offering it in evidence.
By Miss Hedrick:
.
Q. Is this paper . one of the papers which was
page 36 ~ introduced in evidence in the trial of this case?
Mr. J. Bradie Allman: I object to it.
The Court: Maybe she knows.
By the ·Court:
·
· I
Q. Were you there ·w11en the case was tried?
A. Yes, sir .
Q. Upstairs?
A. Yes, sir.
Q. Did you see that introduced in evidence?
A. Yes, sir. I saw the undertaker. I remember there was a
discussion about it when he was on the stand.
The Court: Objection is overruled.
The .Witness: I don't know what they passed back and
forth, but I remember this little pape-r and I remember him
being on the stand and being questioned about it.
The Court: Was it shown to the jury?

(
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The Witness : Yes, it was.
The Court: Objection is overruled.
Mr. J. Bradie Alhnan: Note an exception.
The Court: It is now admitted, if that is true.
Mr. Roy G. Allman: State your reason for objecting.
Mr. J. Bradie Allman: It is hearsay evidence. A newspaper clipping is not evidence.
The Court: Objection is overruled.
page 36

~

(Said document, so identified, was received in
evidence and marked ''Plaintiff's Exhibit No. 11. '')

Bv Miss Hedrick:
·Q. I will ask you if you can identify this paper as being
anything in connection with that trial.
A. No. I don't know anything about that one.
Mr. J. Bradie Allman: Let me see that one. That is his
birth certificate.
Mr. Roy G. Allman: That is one the pleadings said was
made a part of the record and it is not in the record. In that
motion they said they made it part of the pleadings. It is not
in the pleadings and at this time I will request that that be
placed in the pleadings.
The Court: It is kind of difficult. If you gentlemen will
gef together and one of you do the talking. He has made a
motion to make that paper a part of the pleadings.
Miss Hedrick : Whose pleadings Y
The Court: I don't know. He just said ''the pleadings.''
Mr. J. Bradie Allman: You state in your pleadings it is in
there. She states in her pleadings it is in there and it is not.
The Court: He is asking to make it part of the pleadings.
Do you object¥
Miss Hedrick : I don't see how it is possible to
page 38 ~ make it a part of the pleadings.
·
The Court: Do you objecU _
Miss Hedrick: I object. The Court : Objection sustained.

By Miss Hedrick:
Q. Can you identify ·what that paper is?
A. Return of the birth of the Health Officer, Washington,
D. C., and it is signed J. B. Irvine, I believe. ·
· Q. It is filed in with the papers in this casef

"'\
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A. It is in this file now.
Q. You have no independent recollection of it in the trial of
the casef
.A. No.

.

Miss Hedrick: I will reserve this paper for identification
by another witness, to be proven by another witness. At this
time it can be identified as Plaintiff's Exhibit No. 12 for
identification.
Mr. J. Bradie Allman: If you want to put that in as a birth
certificate, we have no objection to that. Of course, we want
the balance of it. I don't see any sense in· putting it in both
]">laces. 'Why don't you put both sides in T
Miss Hedrick : There is only one side.
Mr. J. Bradie Allman: There are two birth certificates,
then.
·
Mr. Roy G. Allman: Here is a complete birth
page 39 } certificate.
•
The Court: I don't know whether you have offered it or not, but if you offer it and objection is made to it,
it will be sustained.
Miss Hedrick: I have merely marked it for identification
·
so I can offer tt as part of this file.
The Court: All right.
(Said certificate, so identified, was marked "Plaintiff's
Exhibit No. 12 for identification.'')
]\fr. J. Bradie Allman: Before you go further, 1 would like
for the record to show we object to all exhibits except the
Notice of Motion for Judgment and the court order as being
immaterial.
Miss Hedrick: From the record of the present Chancery
;
Case No. 3253The Court: Wait a minute; ''as being immaterial". I will
sustain the objection as to one of them which she marked for
identification, No. 9. I admitted all the others up to this point,
~xcept one that she did not offer, but referred to as birth certificate, which is marked No. 12 for identification, and I ruled
upon it on the basis of the objection heretofore made. Now
you make an objection to the introduction-of course, they
have already been introduced-you say on the ground they are
jmmaterial. Well, I will take the position they are already in
before you make that objection.

r

I

!I

Supreme Co~rt of Appeals of Virginia.

96

Virgi11,ia Long.
~

Mr. J. Bradie Allman: I move to strike them
out.
The Court: ImmateriaU Here is what I have in mind.
These instructions are not a part of the record.
Miss Hedrick: Well, they are a part of the papers in the
case.
The Court: They are in that file. That is the reason I
asked Mrs. Long whether she remember whether this publication order which she had in there was actually shown to the
.jury. She said yes, so I let that in. All of these instructions
she says have my handwriting on them. The fact is, they are
in the file. Tl\ey,have my handwriting on them. .
The Witnes$ t I said I believe they are your handwriting.
The Court.: · 'Vou believe they are mine. You have been in
the Clerk's office for five years. I guess you ought to know
whether it is my handwriting or not. That is as far as we got.
Miss Hedrick: As to the instructions, we haven't got to the
point yet where there has been any testimony which of those
instructions were given to the jury and which were not.
The Court : The motion is denied. I am going to let them
stay in.
Mr. J. Bradie Allman: Exception. I will let that follow
through to any other exhibits that were introduced in the
first trial.
The Court : All right.
page 40

page 41 ~ By Miss Hedrick:
Q. I direct your attention now to a paper in this
Chancery File No. 3253 and ask you if you, can identify that
paper.
•
A. That is an Answer to a plea, and I don't know in whose
handwriting that is. It. says Chancery No. 3253.
Q. What date was it filed¥
A. Filed February 3, 1947. It bears my signature as having fil~d it.
·
.
Mr. Roy G. Allman: Is this the pleadings f
Miss Hedrick: That is what I don't know. It is filed in
here and called Answer.
Mr. J. Bradie .Allman: I object to something that you
don't know what it is.
Miss Hedrick: There are lots· of things I don't know what
they are.
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By the Court:
Q. Let me ask you ~ question., I have a file here which is
designated No. 3253 Chancery, Ouner Anderson Patterson
versus Rosetta Anderson, and so forth. Is that file a part
of the records of the Office of the Clerk of Arlington County0
Virginia?
A. That is right.
Q. ,6.t\.mong those papers is a paper entitled Anpage 42 ~ ·swer and Plea, and it contains a file stamp on it,
apparently signed by you, dated February 3, 1947,
Virginia Long, filed by James H. Raby.
Isn't it true that this :file stamp refers to this paper as
having been filed in some other suit than the suit in the papers in which it now lies 1
A. The paper was taken in by another clerk and the Deputy
signed the papers, and I signed the stamp. When it bears
that chancery number, that is the record we put it in.
(Here followed discussion off the record.)
The Court: You admit th~s is a paper Mr. Ra.by filed Y
Mr. J. Bradie Allman: Yes. We will admit that. It is
nothing more than the general issue plea.
'
The· Court: It amounts to that, although it is not so desig·
nated.
Mr. J. Bradie Allman: The fact of it is the Court couldn't
construe it as being anything else than a general issue plea. ·
The Court: Plaintiff's Exhibit No. 13.
(Said document, so identified, was received in evidence and
marked ''Plaintiff's Exhibit No. 13. ")
By Miss Hedrick:
Q. I hand you now Liber '' 0 '' 4 of the land books of the
Clerk's office.
Mr. J. Bradie Allman: What is that you are
page 43 } trying to prove, Miss Hedrick f
Miss Hedrick : The deed.
Mr. J. Bradie Allman: ·we admit it.
Miss Hedrick: At page 208.
Mr. J. Bradie Allman: "Te admit it in the form it appears
in the book.
. ·
· Miss Hedrick: Shall we just agree we will have a photostat copy of this deed f
.

·I
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Mr. J. Bradie Allman: Or a typewritten copy, either one.
Miss Hedrick: I think in this case a typewritten copy
would be better. That is Deed Book 0, No. 4, page 208.
Mr. J. ·Bradie Allman: A deed whereby Phillip Anderson
acquired this property in 1893.
The Court: Plaintiff's Exhibit No. 14.
Miss Hedrick: Pages 208, 209, and 210 through the Clerk's
signature in the middle of page 210.
(Said deed,, so identified, was received in evidence and
marked "Plaintiff's Exhibit No. 14.")
Miss Hedrick: Your witness.
CROSS EXAMINATION.
By Mr. J. Bradie Allman:
Q. Here is a paper purporting to be a marriage certificate
of Rosetta and Phillip L. Anderson. Do you remember that
being used in the case
page 44 } A. No, I don't.
Q. It is part of the file here 7
A. I don't remember that. It is part of the file. That is
Mr. Green's signature on it, part of our records.
Q. Have you anything in here that was not shown to the
·juryf
A. The only reason I remember about the blue one is I remember the blue paper and the undertaker being on the stand.
Q. Why is it these papers are in Y
A. I don't remember all the papers that were introduced.
Q. What business would they have in the file if they were
not introduced f
.A. They were in the case at the time.
Q. By whom?
A. I don't know who put the file together.
Q. Who put the papers tog·ethert
A. Either Mr. Green, if he was in the Court that day, or I.
Q. Whose signature is that?
.
A. Mr. Green's, the Clerk.
Q. Is that a copy of the marriage certificateT
A. That is right.
Q. On record in this office?
A. Of what we have on the record in our office ..
..

.
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Mr. J. Bradfe Allman: I would like that introduced as an exhibit.
The Court: Defendant's Exhibit No. 1.
(,Said certificate, so identifified, was received in evidence and
marked "Defendant's Exhibit No. 1.")
·
page 45

Mr. J. Bradie Allman: I am introducing it in this case. I
don't think any of the exhibits as far as the other case is
concerned are important.
The Court: All right.

By Mr. J. Bradie Allman:
.
Q. Can you identify the signatures on this paper or do you
want to admit it is a death certificate!
A. Those death certificates I have seen in our office are on
little blue forms.

Mr. J. Bradie Allman: That is purporting to be a death
certificate f9r Phillip Anderson. Do you have any objection
to itT
Miss Hedrick: All I know, the only way I can identify it
is from tbe fact it was from the record in that case, and if
you want to admit these papers in this file as part of the rec- ·
ord in that case, Mr. J. Bradie Allman: No. I am introducing them in this
case. I don't ag·ree about that other case.
The Court: She won't admit it, she says.
Mr. J. Bradie Allman: All right. I still want
page 46 ~ this one in.
The Court: Do you want to identify that death
certificate as Defendant's Exhibit No. 2 for identification?
Mr. J. Bradie Allman: I do need this marriage certificate
in this case we are trying now. .
(Said certificate, so identified, was received in evidence and
marked "Defendant's Exhibit No. 2. ")
Mr. J. Braille Allman: I think that is all. -

•
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OUNER ANDERSON PATTERSON
was called as a witness on her own behalf and, having been
first duly sworn, was examined and testified as fallows~
DIRECT EXAMINATION.
By Miss Hedrick:
Q. Tell us your name.
A. My name is Ouner Anderson Patterson now, but before
I was married it was Ouner Anderson. ·
Q. When were you born Y
A. In Washington, at Freedmen's Hospital.
Q. I hand you a photostat copy(Here ·followed discussion off the record.)
Q. I hand you this paper entitled "Return of a Birth,
Health Officer0 Washington, D. C.,'' and ask you if you have
ever seen that paper before?
A. Yes.
page 47 } Q. What is that paper?
A. It is a birth certi:ficate.
Q. Who got that paper from the Health Officer in "\Vashington, D. C. Y
A. I went down to the Health Officer, Washington, D. C.
Q. And you got this paper thereY
A. Yes. This paper was issued to me down there.

Mr. J. Bradie .Allman: I can't hear her.
The Witness: I went to the Health Department and got
the birth certificate. I went to the Health Department.
Q. And you got this paper there!
A~ That is right.
Q. After you got it down at the Health Department, what
did you do with it Y
A. I had to bring the paper to the office to show I was Anderson's daughter.
The Court: What office Y
The Witness: To the Arlington County Court House to
show I was Phillip Anderson's daughter.
Q. You are the Complainant in this case, are you not f
A. Yes.

\
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Mr. J. Braclie Allman: And wiil you identify the dates,
please?
The Court: I am going to ask you to stop interrupting like
that.· If you have. objections, get up and make
page 48 ~ them on your feet. This breaks everything up. If
you want to find out the.dates, find them out on your
cross examination.
Q. You are the Complainant in this chancery case now being heard?
A. Yes.
Q. Did you h8:ve. a prior· law case ag·ainst the Defendant,
·Rosetta Anderson 7
.f..-. Yes, ·ma'am.
Q. In that law case, did you present any evidence of your
birthY
A~ Well, I know that I had a witness that I am Phil Anderson's daughter.
.
Q. Do you have any paper that says Phil .Anderson had a
daughter¥
A. Yes. I had the birth certificate and I had my school
record. I had people, too.
Miss Hedrick: It iA no wonder that they can't hear the
answers to the questions.
The Court: I can't hear either, with all the static.
The Witness: The only thing· I had was my birth certificate and I went under his name to school. I have known I was
Phil Anderson's daughter all my life.
Q. Who was your mother 7
A. Ida Gray Davis.
Q. vYha t was the date of your birth Y
page 49· ~ · A. March 18, 1902.
Q. Did you know Phillip Anderson during his
lifetime!
A. Yes.
Q. How did he treat you Y
A. He treated me as I was his daughter and everybody in
Arling-ton County knows it.
Q: He is now dead, is he not Y
A. Yes.
Q. What was the last time you saw him before he died Y

(
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A. I was at the hospital the day pefore he died.
Q. ·what was the last time you saw him before he was
struck by the automobilet
A. He came to my house that same day. He came to my
house because I worked at night and he came there in the day
and I was working that night then.
Q. During the time that you were growing up, how did he
regard you then Y
·
A. He regarded .me as a father all the time, ever since I
have been big enough to know him.
'
· Q. Where do you live nowY
A. Where do I live Y
Q. Yes.
A. 1726-12th Street, South, Arlington.
Q. Have you been married?
A. Yes.
.
page 50 ~ Q. ·When you were married, do you recall your
marriage to William Wright Y
A. Yes, my first marriage to William Wright.
Q. What name did you go by when you were married to
William Wright Y
A. Onner Anderson.
Q. What name hav~ yon used as your last name up to the
time you were married to William ·wright?·
A. From the time. I was married toQ. No; before you were married to William Wright.
· A. Before I was married to William Wright I was Ouner
·Anderson.
Q. Directing your attention to this paper that you say you
got from the Health Officer, do you recall whether or not you.
brqug·ht that paper in to the trial of the other case Y
A. Yes. I had that paper in here.
Q. Did you offer it in evidence in the other case f
A. Yes. That is the only thing I had to show that I did
know ]1e was my father and that is mv birth certificate.
Q. This is your birth certificate and you offered it in ~vidence in the other case?
A. Yes.
Miss Hedrick: I offer it in evidence as identified bv this
witness.
·
The Court: I think YOlJ are going to have to go
page 51 } a little further than that.
.

\
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By the Court:
Q. Did you get on the witness stand in the other case 7
.A. Yes, sir.
Q. Did you testify!
.A.. Yes, sir.
Q. Did you have this paper then!
A. Yes, sir.
Q. Was it shown to the juryf
A. Yes, sir.
Q. You are sure about that!
A. Yes, ~ir. I am sure it was.

The Court: All right.. It is admitted: It is No. 12.
(Said certificate, so identified, was received in evidence and
marked "Plaintiff's Exhibit No. 12. ")
By Miss Hedrick:
Q. It has been claimed here all .of your testimony in the
other case was false and fraudulent and perjury. Was your
testimony in the other case the same as it has been, the sai:ne
as it was in this case?
A. Yes. It ought to be because that is all I know, that
Phil Anderson was my father.
Q. Was any of your testimony in the other case false t
A. No ..
Q. Did you testify in the other case he was your father!
A. Yes.
page 52 } Q. Did you testify this was your birth certi:fi.cate T
A. Yes, if I read that right. I.know I only had one birth
certificate.
·
·
Q. Did you testify in tl1e other case that Phillip Anderson
always regarded you as his daughter t
A. Yes. He certainly did.
M:r. Roy G. Allman: I object to leading questions.
The Court: Objection ~ustained.
Q. What did you testify in the other case as to the relationship betw.een you and Phillip Anderson Y .
A. Phillip Anderson was my father.
Q. That is what you testified in the other case f
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A. Yes.
Miss Hedrick: I think you admit the real estate was his
at the time of his death, the one deed that is in evidence now.·
Mr. J. Bradie Allman: Yes.
Miss Hedrick: Let the record show that it is admitted
that the real estate owned by Phillip Anderson as evidenced
by the deed in Deed Book 0, No~ 4, page 208, was owned by
Phillip Anderson at the time that he died.
By Miss Hedrick:
.
·
Q. When a.rid where did your father, Phillip Anderson, diet
· A.. He died in Arlington Hospital.
page 53 ~ Q. Do you recall the dateY
A. I just-he died around about the-I think
around the third of January. I just don't have that right
down.
Q. But you remember the place Y
A. The third of January, but I know he died. in .Arlington
Hospital.
··
Q. What was the cause of his death t
A. He was struck by an automobile.
Q. Do you know Rosetta .Anderson!
.A. Yes.
Q. How long have you known herT
A. I have been knowing Rosetta ever since I have been big
enough to know her.
Q. What was the last time that you saw Rosetta at the
time that your father was struck by an automobile T
A. I never seen Mrs. Rosetta at the hospital because I
never went the days she was there because I went in the day
and she went at nig·ht, but I seen Mrs. Rosetta during the time
of his death. "\Ve was together during the time of his death.
Q. Who notified you of the accident f
.A. Mrs. Rosetta's roomer, Charles Henry Willis. He was
the first one came and when I left there and went to my
~other's, on my way over I stopped at my mother's first and
· then another one of Mrs. Rosetta's roomers came and Mrs.
Rosetta's nephew's wife, and M:rs. Rosetta came in tl1e car
to my mother's looking for me and I had already
-.
page 54} got the answer that my father had died.
Q. He was injured or dead at that time Y
.A. He was d~ad at the time.

\
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Q. At the time Miss Rosetta came in the car Y.
A. Yes.
Q. Who made the funeral arrangements Y
A. Mrs. Rosetta made the funeral arrangements with
Rhines. I didn't.
Q. Did you give any information to Rhines as to what was
to be done or who the relatives were?
A. No. I was supposed to meet Mrs. Rosetta, but when I
went over to Mrs. Rosetta's she told me she was going to
leave at one o'clock. I guess I got over there at five after
one. Anyway, she had gone and I was sick and I didn't g·o to
the undertaker parlor. I came home and when Mrs. Rosetta
came back that evening I went to Mrs. Rosetta's house that
night and she made the arrangements. The only thing I .did
was bought flowers.
Q. You attended the funeral 7
A. Yes.
Q. Where did you sit 7
Mr. J. Bradie AHman: Objection.
A. I sat rig·ht in the family with Mrs. Rosetta. I was at
her house until the time of the funeral. I was in the family.
I walked with Mrs.. Rosetta's nephew and she
page 55 ~ walked with her brother.
Miss Hedrick: That is .all. Your witness.
CROSS EXAMINATION.

•

By l\fr. J. Bradie Allman:
Q. ,vho is Rosetta's nephew?
A. Miles Richardson. ·
Q. How old is he¥
A. I don't know how old he is. I am sure he is a year or
two older than I am.
Q. How many times have you been married?
A. I have been married three times.
Q. You married a man by the name of Wright the first
timeY
A. That is right.
Q. Where did you marry him? ·
A. I married him down in Arlington at Reverend Gooch's
house ..
· Q. Arlington County, Virginia?
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A. Yes.
Q. Did you get your license here at this Clerk's Office!
A. That is right.
Q. What date did you marry himY
·
A. I can't remember the date that I was married, but I
do know I was around seventeen when I got married, seventeen or eighteen.
page 56 } Q. You say you gave the name on that application for a license as· Anderson Y
A. That is right.
Q. You gave it as Andersonf
A. Ouner Anderson.
Q. How do you spell that "Ouner"Y
A. 0-u-n-e-r A-n-d-e-r-s-o-n.
Q. What is Wright's first nameY
A. William.
Q. Who next did you marry T
A. The next time I was married I was 'married in Washington, but I didn't stay married. I got a divorce ·and I was
married then to Patterson.
·
·
Q. What is the name of the man you married in Washington t
A. His name was Cornelius Johnson. .
Q. When did you marry him?
A. After· William Wright died, five or ten years afterwards, I guess.
Q. You got the license to marry Cornelius J obnson in
Washington Y
.•
A. He got the ·license, but I didn't.
Q. Where did you marry the next one Y
A. I was married again to a man named Clarence Patterson in Washington.
Q. You married him in Washington f
page 57 } A. That is right.
Q. Where did you get the divorce from Cornelius
Johnson T What Court did you get the divorce in Y
A. I got a lawyer Watson. I got it over out here.·
Q. Out here in this Court?
A. Yes.
Q. Lawyer Watkinsf
A. Lawyer Watson.
.
Q. It was obtained.here in this ConrU
A. Yes.

•
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Q. And the other is Cornelius Patterson 7
.A. No. Clarence Patterson.
Q. You are still married to him 7
.A. No. I am divorced.
Q. You are divorced from him Y
A. Yes.
Q. Where did you get that divorce t
.A. Here in Arlington County.
Q. Where did you go to school!
.A. I went to school in .Arlington County.
Q. What school did you first start in Y
A. The name of the school I ·first started was called J efgerson School, to my remembrance.
·
Q. Jefferson School Y
A. Yes.
page 58 } Q. Where was the school located!
·
A. I just don't know the street, but I know it
was down at the foot of Johnson Hill, I called it, coming off
from the Army-Navy Drive. .
.
Q. At the foot of Jefferson Street Y
A. No.. The school was called J e:fferson School, but I would
say maybe they called tlmt Johnson's Hill. ·
The Court: It !s a well known place.
Q. How far did you go in school there at that plac.e t What
was it-8th grade school, 7th grade school Y
A. I think at that time that was 7th grade school, but I
didn't go any further than about the thJrd or fourth grade
there.
·
Q. Then where did you go T
. A. We had a-that school was burned and we went to Odd
Fellows Hall to school until thev ~ot a new school built which
they called Hoffman and Boston School.
Q. To the Odd Fellows Hall Y
A. Yes.
Q. About how old were you then 1
A. I guess I was around about eleven or twelve, twel"'(re or
thirteen, I guess.
·
.
Q. Twelve or thirteen when you started to the Odd Fellows
School?
A. Yes.
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page 59 }

.,---

Q. Then you went to Hoffman and Boston
School¥

A. Yes.
Q. So you went over there to Washington to get your birth
certificate Y
A. I had to have mv birth certificate.
Q. You got two birth certificates over there, didn't you!
A. I only had but one .
Q. You had your birth certificate amended, didn't you f
A. No.
Q. You didn't do.anything about that,
A. I had my one ·birth certificate, Phil Anderson.
Q. When you:-.went 'Over there to see about it, it was in
1946, wasn't it t
A. Regardless of what it was, I had to have my birth certificate.
Q. You sent over there to get it amended, didn't you Y
A. I don't remember going over there taking my birth certificate.
Q. Let's see you write your name on that tablet right there.
Is that your handwriting right there Y
A. Ouner Anderson.
Q. Is that your handwriting!
A. No. That ain't mine.
Q. That is Ouner Anderson and that 1s your
page 60 ~ handwriting?
A. That don't look like my "Ouner".
Miss Hedrick: She bas already saiclMr. J. Bradie Allman: Let her answer.
Miss Hedrick: She had already answe·red. She said no.
By Mr. J. Bradie Allman:
Q. Can you see any difference in that one and this one!
A. There is plenty difference.
Q. Right there is Ouner Anderson. Isn't that your handwriting?
A. That is not even Onner.
Q. It is 0-u-n-e-r, isn't it T
A. No.
Q. Is that yoursY
A. No.
Q. Is that your mother's handwrit~ngf
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· A. I wouldn't know her handwriting.
Q. In 1946, where did you live T
A. In 1946 I lived where I live now.
Q. Where is that?
A. In 1946 I lived at 1726~12th Street.
Q. '' Remarks : Name of child, Ouner Anderson added
from Supplement 12/9/46''-:wbo put that ''supplement"
there?
·· .A.. I don't know.
Q. You did not authorize anybody to do that?
A. No.
page 61 ~ Q. Let me see the one you just identified. Maybe
we can get it out of that. You see this. Let's compare them. See this right here-'' Remarks : Name of child,
Ouner Anderson'' Added there. See that '' Supplement
12/9/46." That is the only one you brought over here. What
about that? You brought this oneT
A. This is the one I broug·ht over.
Q. What did you mean by that right there¥
Miss Hedrick: -She doesn't know.
Mr. J. Bradie Allman: Let's see what she knows.
Miss Hedrick: I object to the question.

:

i

By Mr. J. Bradie Allman:
Q. Did you see that there at the time you brought that over?
A. I don't know where this come from.
Miss Hedrick: For the record, she points to the one offered in evidence and said, "I received this one. I don't know
where this one came from,'' pointing to the one in Mr. Allman's hand.

Q. You can read that, can't you? This is the one you
brought over here Y
A. Yes.
Q. With the name of Ouner Anderson on there, "Supplement 12/9/46. '' Is there any difference in that
page 62 ~ and this one that I am showing you Y Read it and
see if it is not the same.
A. This here would say the same thing, but that is not in
my handwritting.
' Q. This paper I am s11owing you, did you put this on there?
A. This was copied when I went to the birth place to get
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my birth certificate. They had to give me my birth certiµcate. I didn't go down there and make it.
Q. You read it and show me the difference in this one and
that one I am showing· you.
A. Regardles·s of what is on there, I only know of this one.
Q. What is on that one Y
A. I do know this one .is my birth certificate.
Miss Hedrick: Read the whole thing.
Q. I want you to point me out the difference in that one
and this one.
Q. They don't have the same number, even. This says
5039. This says 4--Q. What is the other date?
A. I know they were both made at the same time. It says
9 June 1949. This says-I don't know what that is right
there.
Q.. What is this?
A. lVIarch 21, 1902, but still I didn't write this here.
Q. Did you write that on, yourself, the one you
page 63 ~ brought here Y
A. The person where you get your birth certificate at did the writing. I didn't do the writing.
Q. You deny writing this in here Y I am asking you if you
wrote iU
A. I know my handwriting when I see it. I don't even see
my handwriting in here.
Q. That is the one you brought here. You know that there
is a supplemental birth certificate over there in Washington,
don't youY

Miss Hedrick: I object to that question because, as a matter of fact, there is no supplemental birth certificate in Washington.
The Court: I don't know whether she knows or bot. She
can tell the answer to the question.
Do you know whether there is a supplemental birth certificate?
The Witness: No.
Miss Hedrick: I think he ought toThe Witness: I am not a high school person. I -don't know
what you mean by all your large words.
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By The Court:
Q. Do you know whether your birth certificate has ever
been changed 7
A. It has not been changed by me changing it:page 64 } Q. Do you know whether it has ever been
changed or noU
A. No, sir.
Q. You don't know f
A. I don't know that it ht).s been changed.
By Mr. J. Bradie Allman:
Q. Do you know your mother's handwritingf
A. No, sir.
Q. She ca~ write, can't she!
A. A little bit.
Q. Where did you take this one when you got out from
over there?
A. Where did I take my birth certifi.catef
Q. This paper, whatever it is.
A~ Where did I take it? I didn't take it anywhere. I
said, "I am going to keep it and bring it to Court when they
ask for it."
··
·
Q. Who asked for it t Who asked you to bring it here! I
didn't ask you.
A. I had to say I was Phil Anderson's child to have my
birth cer.tificate over there in the building.
Q. Who told you that?
·
A. That I was Phil Anderson's child Y
Q. Yes. I will ask you that, too. That is. not what I
meant to ask you. Who told you to bring this birth certificate over here!
A. Well, when I had to come to Court., didn't
page 65 } they ask me when I was born and told me to show
I had a birth certificate to show that I had a father
and mother?
Q. Did you go over there vourself and get this? Did you
go to that office and get iU ..
A. I have been to the office.
Q. WhenY
A. And looked up my birth certicate.
:

The Court: You don't answer the question. He didn't
ask you that. He asked you if you we~t there and got that
paper.

I
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Q. Did yon go over there and get this paper T
Miss Hedrick: By "this paper" I think the record ought
,to show he is pointing to the record in the law case.
The Court: It has been identified as Exhibit No. 12.
Q. Did.you go over there and get it?
A .. Yes.
Q. What did you ask them to doY
A. I asked them if they had the birth certificate of Ouner
·Anderson over there.
Q. When did you get this!
A. I just don't know the right date when I got it.
Miss Hedrick: Doesn't it state the date on there f
Mr. J. Bradie Allman: I don't know. I would like to know
·
when this witness got it.
~

Q. It appears you got it there about December
25, 1946. Is that right f
A. I got it when it is on there. If it is on there that date,
that is when I got it. It hadn't been changed by that time.
Q. What do you mean f
A. I thought you said it had been changed?

page 66

Miss Hedrick: Don't pay any attention to what he says.
The Witness: I haven't changed my birth certificate.

Q. You haven't asked them to add vour name to your birth
certificate f
"
A. If it wasn't on there, I didn't have to ask them.
Q. You show me your name on that birth certificate you
brought here to Court.
A. ''Remarks: Name of child, Oun er Anderson. Surplus.''
Q. What was that f
A. I had to give my name .. When a child is born anywlrnre
they don't have a name when that is first born.
Q. They don't?
A. The name of the child has got to be given, but they have
the parents' nam~.
Q. Who gave your name to those people over there to put
it on there?
A. My mother and father bad to give it. They
page 67 } had to give the name. I wouldn't know my name.
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Q. ·when did yo,u fath~r dieY
A. My father died in January, 19-l don't ]plow just the
date.
·

Q. A.bout when did he die?

A. I don't know just the date when he died, but I do know
that I heard my peqple say that I was born QVe.:r in Fr~edmen 's Hospital. They ~aid that ,the child's name isn't on it.
but they had the name of the parents. If I went ther~ and
asked them they had the record, didu 't have the child's name.
Q. When. did they tell you that T
A. My name was· Ouner Anderson.
Q. And you gave it to them, To whom did you give it Y
A. "\Ve had to give it to the Court.
.
Q. "We'' who? Were you there?

Miss Hedrick: ·what tim~ are you talking about 7
Mr. J. Bradie Allman: I am asking· her what time. I will
ask her that.
The Witness : I bad to give my name~
Q. Wlien and where and what time Y
A. It was whenever this was made. I bad to give niy nanie.
The Court: You are talking abo11t the Court now, aren't

you?

Q. I don't mean to confuse y01,.i, You went over to the District of Columbia office or the R.~gir;3b;ar of Births
page 68 ~ to g·et your birth <Hn·tiffonte7 didn't yo-q 7
·
Q. And they said they had a baby born there by
Ida Gray and Phil Anderson.
Q. They told you tl1at and they asked you what your name
was and asked yQu to sig-n your name to a pa.per ~tating what
wasyournameT
·
·
·
A. My name, Ouner Anderson,
Q. You answer my question.
A. I bad to eign my name, Ouner Anderson~
Q. You signed your name in that offic~, Ouner Anderson, at
that time?
A. I know that mv name was Ouner Anderson. That is all
I know.
Q. You know whether or not you Rigned it over there when
you went over there after a birth certificate T
A. The people signed it. I dicln 't have to sig·n it, too. They
asked me ~y name.
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Q. Show me on there and show me on the supplement where
the people signed your name.
Miss Hedrick: There is not any evidence of any supplement.
Mr. J. Bradie Allman: There· is, and she -stated into this
record the thing she brought here was taken from the supplement.
Miss Hedrick : '' SurpluR.,' ' she said.
page 69 } Mr. J. Bradie Allin.an: We must be ·correct.
Miss Hedrick : Who must be correct!
Mr. J. Bradie Allman: I must be, and if I am not, please
tell me.
By Mr. J. Bradie Aliman:
Q. The thing that you call "surplus'' was "supp", wasn't
iU You read it.
Miss Hedrick: How can she read it when you hold it there
with your hand over it Y
Q. You read that thing agl!in.
A. I don't know what vou mean for me to read.
Q. I mean to read what you call "surplus" and I say it ii;;
''supplement'' and you said it is ''surplus''. Let get it correct. Here, read that line right there.
A. All right. I read that.
Q. Read it again.
A. It says, "Remn rks of Child."

Miss Hedrick: Read it exactly what it says.
A. (Continued) "Remarks: Name of child, Ouner Anderson added from surplus.''
·
Q. Spell the word ''surplus'' as it is there.
A. It is "s-u-p-p".
Q. Follow that throup;h there. That ''surplus'' you know
that is "supplement.", don't yon? That is an abbreviation
for supplement f

page 70

~

Miss.Hedrick: Sl1e doesn't kn~w.
The Court~ It is.'' s-u-p-p '' and there is a period

there.
Q. Study the date.
'
A. It says on there "12/9/45-46".
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·- Q. You know that a supplement-

Miss Hedrick! I move that the last part of the attorney's
remarks be stricken from the record.
Q. You read this one, too.

Mr. J. Bradie Allman: If you want to be· technical and
take all dayMiss Hedrick: I think there should be some way to identify

fu~

.

The Court: Why don't we get this thing in the record f
Can't you admit this is something that came out of the Office
of the Registrar?
·
·
· ·
Miss Hedrick: I cannot admit it because I have been told
at the Office of the Health Department they won't give ·anybody a birth certificate copy unless the child herself asks for
it. That would be the only way they could have actually got
a correct copy of a birth certificate from the Health Department, on the permission of Ouner Anderson, because I was
down there yesterday myse If and she does not know anything
about this one.
·
Mr..J. Bradie Allman: ·Right at this point I
page 71 } move the Court that she l;>e required to produce a
supplement, ~f her attorney says she is the only one
· who can get it. If she objects to this, I move the Court to require she produce the supplement. .
·
..
Miss Hedrick: I don't think the supplement would do us
any good unless we have the testimqny of t];ie Health Officer.
The Court: I don't need his testimonv .to. tell me what it
is. I can tell what it is if I ~a.~ -see it. if there is anything
down there about a supplement, she should have it here, and if
she doesn't have it here, I am going to charge her with it.
Mr. J. Bradie Allm~n: We off~r the supplement in evidence here.
The Court: Objection sustained, but I am going to give
.
you an opportunity to g-et it before we close this case.
Miss Hedrick: I want to know p~w you got it. That is
what I want to- know.
The Court: You can get it from the Commissioners of the
District of Columbia or some wav or another.
Mr. Rov G. Allman: It is exactlv the- same as this. On
the front ·it lists-what is mentioned on the front is on the
back.
·
·
Miss Hedrick: Nothing is missing.
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Mr. J .. Bradie Allman : He didn't say ''missing''. He said
what is referred to on the back is listed on the front.
Mr. Roy G. Allman: This is the whole record.
page 72 ~ That is half of it.
The Court : She denies it is the record) and I
· don't think you have produced it in the proper w.ay yet.

By the Court:
Q. Let me ask you a question. You got this birth certificate out of the Health Office in the District of Columbia., did
you not!
A. That is right.
Q. And the typewritten words on here, "Remarks~ Name
of Child, Ouner ·~nderson added from supp. 12/9/ 46 '' were
on there.rw.he»riyou got it, were they noU
A. Th~t1·ijl-tight ..
Q. Did you :furnish them the name of Ouner Anderson t
A. Because thev didn't have it.
Q. I didn't ask· you because anything. I asked if you furnished them with your name.
·
A. ·when I went down?
Q. Did you give them the name of Ouner A11derson t
A. Ouner Anderson, that is right.
Q. How did you give it to them, by word of mouth or on
a piece of paper that was written information Y
A. I had to give it by the word of mouth because they said
they had a child born.
Q. You told them the name of the child, Ouner
page 73 } Anderson, by word of mouth-orally Y
A.· That is right.
Q. Did you give them any pape:r; f
A .. I didn't have any paper to give them.
Q. Did you make out one f
A. No, sir.
Q. You didn't sign anythingf
A. No. I asked them for the birth certificate; that is all.
Q. Did yon sign anything or write anything while you were
theref
A. I don't remember· signing anything.Q. Who went with you when yon went down there?
A. Mr. Albert Dade.
Q. Did your mother go with yon f
.A. No. My mother didn't go with me.
Q. Did anybody else!
A. Albert Dade and Ernest Bowens.

Ouner Anderson Patterson v. Rosetta Anderson, etc.

117

Ouner Anderson, Patterson.
Q. That is the undertaker?
A. No, 'just Ernest Bowens. He isn't an undertaker.

!

j

¥iss Hedrick: I think he works for an undertaker.
Q. He went with you 1
A. Yes, sir.
Q. And just three of you; that is all. Anybody else 7
A. That is all.

page 74 ~

'i
'I

The Court : All right.
We will recess for an hour for lunch.

(Whereupon, at 12 :35 p. m., a recess was taken, the hearing to reconvene at 1 :35 p. m.)
page 75 ~

AFTER RECESS.

(Th~ hearing was resumed at 1 :45 o'clock p. m.)
Mr. J. Bradie Allman: If your Honor please, Exhibit No.
12, introduced by the Plaintiff, shows on its face that it is incomplete.
Miss Hedrick: I object to the statement. He is in the
middle of cross examining the witness. I think the statement
at this time is entirely improper. ·
·
Mr. J. Bradie Allman: I make a motion, if your Honor
please.
The Court: Objection is overruled.
Mr. J. Bradie Allman: It shows that it is incomplete on
its face. It reads, "R.emarks: Name of Child1 Ouner Anderson added from supplement 12/9/46.,'' which shows that it is
incomplete. I move the Court that the Plaintiff's counsel
·stated that no one but the Plaintiff could get the supplement.•
Miss Hedrick: I didn't state· that. I said no one but the
Plaintiff could get the birth certificate.
Mr. J. Bradie Allman: This purports to be a birth certificate.
Miss Hedrick: I never Atated that.
Mr. J. Bradie Allman: I will a.sk vou to state now of record whether or not we can ~et it by request.
Miss Hedrick: ·what is it that vou want?
Mr. J. Bradie Allman: Never mind. I don't
page 76 ~ mean to be discourteous. •Let's drop that argument.
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I move the Court that vou require the Plaintiff to produce
the balance of the supplement referred to on the face of this
Exhibit No. 12.
Miss Hedrick: :M:y suggestions would be that we arrange
that by a matter of depositions to be taken in the District of
Columbia. I think I have tomorrow morning available to go
over there and get the original testimony of the officer in
charge of the birtli certificate and any papers under his control.
Mr. J. Bradie Allman: We will accept whatever that officer over there gives you. We will not require that you require a certification by the Judge in the District of Columbia.
We will accept a certification under the seal of the Health
·Department of the District of Columbia as the balance of
this birth certificate. We waive the statutory requirement
that the Judge-Miss Hedrick: He has to be the one· to say whether there
is a balance of the birth certificate or whether this is all of
the birth certificate, and he has to say what papers constitute
the balance of the birth certificate.
Mr. J. Bradie Allman: ·I want the birth certificate referred
to on the face of Exhibit No. 12. It shows on its face it is ·
incomplete and I want the balance of it.
.
. Miss Hedrick: I have no objection to producing the supplement referred to by t11e birth certificate, but I
page 77 ~ don't concur iii his statement the birth certificate
is incomplete or that the paper that is referred to
as a supplement is any part of the birth certificate. As a matter of fact, it is an entirely different bureau. It is from the
Department of Commerce Bureau of the Census. That is the
paper I saw, and I don't know whether you are ref erring to
that or not.
Mr. J. Bradie Allman: I am referring to the paper referred
11
to in here.
.
Miss Hedrick: The onlv person who can say that is the
paper is an official of tl1e .Health Department, and that is why
I want to go there and take a deposition.
Mr.•J. Bradie Allman: . A photostatic copy will be sufficient.
The Court: vVhat would a deposition produce 7 Do you
anticipate someb9dy iR going to testify orally to something
qr that th~y .are going to produce certain documents?
Miss Hedrick: I anticipate in the testimonv in the office
of the Health Department we can ask the person in charge
what paper is referred to on this birth certificate as a supple-
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nrent 12/9/46, and ask him if that is a part of the records of
his office, because the only paper I know of that could be ref erred to is headed up the Department of Commerce, Bureau
of Census. If that is the paper they want, I would just as
soon get a copy of that, but I don't know whether that ,is the
paper they refer to or not. ·
.·
page 78 } Mr. J. Bradie Allman: I want whatever ·paper
it is constitutes that supplement there from which
they took that name Ouner Anderson.
Miss Hedrick: I don't know what paper that is. They are
the only ones that know.
Mr. J; Bradie Alhnan: All right.
. . .
Miss Redrick: You want a certificate. That is the paper
referred to.
Mr. J. Bradie Allman: I want a photostatic copy of the
paper itself.
Miss Hedrick: How are we going to know what it is T
The Court: The facts are, a birth certificate has been introduced here which shows that there was a supplement. This
supplement is not here. Following the usual course in matters of that kind, I should say that any inference that should
be drawn or might be drawn from the absence of that supplement would be inference against you or against your client.
Any motions to strike this paper out of .the record are denied. It is here.
Any motions to require you to pi;oduce it ate denied. If
they want it, I am going to go ahead and let them get it.· If
they can't get it and vou can get it, I say that is all the more
reason for drawing an inference against your client.
Miss Hedrick: It is possible if the Court will recess a
second, by talking to Ouner I will be glad to talk to her.
Is this the paper you are talking about t
.
page 79 } Mr. J. Bradie Allman: That is the paper.
Miss Hedrick: Do vou know where it is?
Mr. J. Bradie Allman: It is· pinned to this thing in the
Health Department Office.
The Court: Will you. say that those two papers were delivered to you by the Health Department on request.
Mr. J. Bradie Allman: They were mailed from the Health
Department.
The Court: In response to a request for a copy of a birth
certificate?
Mr. ,T. Bradie Allman·: Yes, sir.
The Court: Just like that Y
Mr. J. Bradie Allman: Yes, sir.
. I
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Miss Hedrick: Do you have your letter addressed to them
where you asked for them f
Mr. J. Bradie Allman: It was asked for in person.
Miss Hedrick: You yourself asked for iU
Mr. J. Bradie Allman: ~o. He asked for it (indicating
Mr. Roy G. Allman).
Miss Hedrick: ·what did vou tell them Y
Mr. Roy G. Allman: ·'I want a birth certificate of Onner
Anderson.'' · ·
Miss:lledrick: Diel they ask you who you were?
· . · Mr. Roy G. Allman: I. am not testifying about
page 80 } the time.
Mr..J. Bradie Allman: Tell her the whole facts.
Mr. Roy G. Allman: I don't know. I went clown there and
asked them and she gave me a telephone number and I called
back. I says; "I would like to have the full copy." When I
saw this thing here you said you put in your record, I wanted.
to know what that was and I asked them to put this in and
here it is.
Miss Hedrick: You asked for the supplement Y
Mr. Roy G. Allman: That is rig·ht, and there is a seal on it.
Miss Hedrick: Thev have it here as if it were the back
of the birth certificate: but as a matter of fact, I irn~peeted
the records of that office the day before yesterday or
yesterday- I have forgotten which it was-and what that
is a carbon copy of is a mimeographed sheet of paper with the
blanks filled in and it is contained in the birth certificate
book immediately preceding the return of birth that has been
introduced here, so it is not on the back of tbis.
Mr. Roy G. Allman: I don't know what is on the back of
it. · I refer to this thinp: here. I says, "I want that.'' ·
Miss Hedrick: If tl1ey told you that that is what tllat referred to, then I am willing to admit that in evidenee.
e
will put it in evidence now as being the supplement referred
to in the Health Office.
page 81 ~ The Court: Is it stipulated that Defendant's
Exhibit No. 3 was obtained by Mr. Allman from
the office of the Health Department in response to a request
for a birth certificate of Ouner Patterson and after request
for the supplement mentioned in such birth certificate T Is
that stipulated T
Miss Hedrick: Yes, sir.
Mr. J. Bradie Allman: All right.
The Court: And that tliere are two separate papers Y

,v
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Miss Hedrick: I am only stipulating as to this piece of
paper here.
The Court: The other one is· the same thing as yours.
Miss Hedrick: Yes, but I don't see why we should need
that one.
The Court: You had better put it in.
Miss Hedrick: All right. ·
The Court: That will be Defendant's Exhibit No. 3, both
pages.
( Said documents, so identified, were received in evidence
and marked "Defendant's Exhibit No. 3. ")
·
Mr. J. Bradie Allman: Can we agree on when Phillip Anderson died 7
Miss Hedrick: I think we can. I think the death certifi·
.
cate is in the law file.
Mr. J. Bradi.e Allman: Your Bill of Complaint states January 30, 1946. Is that correct?
page 82 ~ Miss Hedrick : Yes.
Mr. J. Bradie Allman: It is stipulated he died
at that time, January 30, 1946.
By Mr. J. Bradie Allman:
Q. All right, Ouner. Phillip Anderson died on January 30,
1946. Thereafter., in December, 1946, you went to the Bureau
of Health Department in Washington to get your birth certificate, didn't you 1
A. I had to get my birth certificate.
Q. That was nearly eleven months after Phillip Anderson
died, ten or eleven months after he died, when you went down
.there to get the birth certificate; isn't that righU
A. That is what you are saying. I went to get the birth
certificate but I don't know exactly the date.
Q. When you went there, they told you that your name did
not appear on the birth certificate, clidn 't they?
A. That is right.
Q. And they gave you a form and told yo11: that your
mother would have to sign it, you would have to sign it, and
your mother would have to sign it?
A. No. They didn't tell me my mother would have to sign

it.

.

.

Q. Who was with you when you went there to get it?
A. Mr. Al Dade and Ernest Bowens carried me in.

.
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Q. They were in there when they were talking to
you and told you your name would have to appear
on thereY
A. They asked the name.
Q. And they gave you a printed form and you took that
printed form out of -~he office Y
A. They gave me a birth certificate. They gave me my
birth certificate, but didn't have mv name on it. They told
me my naine was Ouner Anderson. They had taken some
time.
Q. They didn't hand it out to you the day you went in there,
either, did theyf
A. They gave me my birth certificate.
Q. That very dayt
A. That very day. I got my birth certificate.
Q. Did you wait there until they took a picture of it and
delivered it Y
· A. I waited until they found it but they didn't find it right
away. At least two hours I was there.
Q. They gave you a form which · was headed Bureau of
Census and those two friends of yours and you took it and
carried it away Y
A. I hadn't gone a11ywhere to carry my birth certificate. I
kept it until I camQ to Court.
Q. You took that form out of there and you signed your
name to that form and you and somebody else signed your
mother's name to that form Y
A. No. I haven't signed my name.
page 84 ~ Q. You haven't!
A. No.
Q. Sign your name again and sign it Ouner Anderson, leaving the "P" out.
A. (Witness signs name.)
Q. Now write it again under that.
A. (Witness signs name.)
Q. Now write across there Ida Gray.
A. (Witness writes Ida Gray.)
page 83

~

Mr. J. Bradie Allman: Now I want to introduce this as a
supplemental exhibit to the exhibit and call .the Court's attention to the handwriting· on that, Ouner Anderson, and that
handwriting.
The· Court: Defendant's Exhibit No. 4.
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''(Said d9cument, so identified, was received in evidence and
marked "Defendant's Exhibit }fo. 4.'')
By Mr. J. Bradie Allman:
·
Q. I want you to look at the signature on Exhibit No. 4
and read that name there for me, will you Y
A. It looks like an "A-v" in there .. It is not Ouner there.
Q. What is the last name there?
A. It is read as Anderson. That is A-n-it is a little
"'a "-n-d-e-r-s-o-n, but that is not my handwriting.. ·
Q. You tell the Court you did not sign that and
page 85} that is not your handwriting?
·
. A. No. It is not my handwriting.
Q. You were raised down here in what is known as Queen
City., is that right T
A. That is right.
Q. You lived with your mother all your life until you married the first time T
A. Yes. I lived -with my mother and grandmother, stayed
with my father's mother, father's sister. Her name was Clora
Banks.
Q. When did you stay with hert,
A. I don't remember the date. I have stayed with my
father's sister and father's mother.
Q. What is your mother's mother's name T
A. My mother's mother was Sidunia Gray.
Q. Where did she live f
··
A. She lived in Queen City.
Q. When did she die?
.
A. Well, I don't know how long my g·randmother has been
dead on that side.
Q. So far as you know, your mother lived in Queen City,
Arlington County, Virginia, all your life!
.
A. Not all my life because I was small when I cam~ here.
So far as I know, my mother had lived over here in Arlfugton,but not in Queen-City.
page 86 } Q. So far as you know, your mother has lived
in A.rlington County all of your life, as long as you.
can remember?
A. Yes, as far as I know of. ·
Q. And your mother lived with her mother here in Arlington County?·
A. I don't know of my mother living with her mother. I
can't remember when my mother lived with her mother. ·
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Q. Where did your grandmother live-your mother's
mother live Y
A. My grandmother lived in Queen City•.
Q. That is your mother's mother Y
A. But I can't remember my mother living with my grandmother.
Q. With whom did your mother live when you were big
enough to know?
A. Big enough to know anythingi
Q. Yes. . . .
A. My~~~ther lived by herself.
Q. Wher,e_!
A. Down in Arlington, as far as I know of, when I wa.s big
enough to know.. 8he had a little, small ~ouse of her own
she livectfu.
Q. Do you know now when she got that house! Does she
still own iU
A. She didn't own the house down th.ere because
page 87 ~ it is not any house down there.
Q. You mean the Government took it away from
herY
A. She had a small house t~en, when-I remember when I
got big enough to know, m~ mother lived by herself~
Q. Did the Government take that for the Pentagon Building Y
A. The small one., yes.
Q. How long did she own tliat house?

Miss Hedrick: I don't think she said she owned it.
A. I don't know whether the small house-I know my
mother lived in Arlington when I was big enough to g·et married. ·
·
·
Q~ Did your mother own the hou~e?
A. I don't know.
Q. So far as you know, she did own it?
A. I do. know my mother lived down there, yes, sir.
Q. About how old were yon when you started school f
A. I couldn't say ; I imagine six or seven. I don't Imow.
I do know I started in the primer.
Q. Yon went to Jefferson· School?
A. Yes.
· Q. Is that school still there Y
A. No, sir.

\
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Q. You went through three or four grades of Jefferson
School and then went to Odd Fellows School Y
A. I wasn't in Odd Fellows School long.
page 88 } Q. ·where else did you go Y·
A. Hoffman and Boston.
Q. Did you graduate there?
A. I didn't graduate. I came out of school fourth or fifth
grade.
Q. Then you married when you were about eighteen years
oldY
..
A. Seventeen or eighteen.
.
Q. He supported you, didn't he?
A. That is right.
Q. That is all the support you had Y
A. No. I had him and my father. My father helped me.
Q. What was the matter with your husband Y
A .. My father still supported me until he died. He still
gave meQ. What did he give you¥
A. He gave me anything I asked him for.
Q. What did you ask him for?
A. Shoes, coat, dress, and money, and I was a married
woman, and my father worked at the Airport and he still
came every Tuesday and give me money.
Q. How much did he give you a week?
A. I don't know.
.
Q. How much did he make?
A. I didn't Mk him· how much monev he made.
·page 89} Q. You knew he had a wife and was iiving with
.
a wifeT
· A. That is right, and he knew he was my father and came
to see me as my.father and there wasn't a week that went by
that he didn't come over here every Tuesday and give me
monev.
Q. I know. I underE-tand he was a mighty good man.
You had another lmsband named Cornelius J olmson. Did
your father still have to support you?
A. He didn't have to support me. He just g·ave me money.
Q. You still had another one. Did he still support you?
A. He just gave me. He recommended me as his child. He
even belonged to my saving club, Phil Anderson.
Q. Where was your saving club¥
.
A. He gave me money for the saving club. A group of
girls in the Pentagon Buifding put in the saving club and Phil
Anderson gave me some money and said, "It is not men in

!
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this, but I want you to take my money and put it in the club
and save it."
Q. Where is that clubY
A. That club is broke up now.
Q. How much money did you have in the savings chib Y
A. Phil Anderson saved $60 in the saving club.
Q. Sixty dollars? How long did the saving club run Y
A. Just up until Christmas, just a saving club.
Q. From what date to what dat~January to December?
A. It started around January, until December.
page· 90 }. Q. What year did you have that saving clubf
A. When I first started in the Pentagon, 1942 or
1943.
I
Q. Where did Phillip work all his life Y
A. Why did he workY
Q. Where?
A. Where did he work Y
Q. Yes.
A. As far as I can remember, my father worked at the
brickyard called Vlalker Brothers, or something like that. I
do remember he worked at· West Brothers and I know he
worked at the National Airport.
Q. How much salary did he get?
A. It seems to me my father worked for Arlington County
a while.
Q. How much did he make Y
· A. I don't know how much monev he made.
Q. He never told you how much money he made!
A. I didn't ask him how much monev he made.
Q. I believe you own some property; yourself?
A. I am trying to buy some; that is right.
Q. You got that from yourMiss Hedrick: I object to that as being immaterial.
The Court: ,\That was the question Y
· Miss Hedrick: He said, '' I believe you own some property, yourself?"
·
page 91 } The .Court: Objection sustained.
By Mr. J. Bradie Allman:
Q. Is your mother still living? .
A. Yes. She is still living.
Mr. J. Bradie Allman: I believe that is all.
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Was your mother divorced f
Divoi-ced 7 My mother 7
Yes .
No. My mother isn't divorced.
.
Q. She was married to your father!
A. She was married to Phil Anderson; said it was a common law marriage. That is all I know anything about.
Q. I want to find out what happened to that marriage. He
got married to Rosetta, didn't he 7
.
A.. I don't know no more than what I heard him say. I
didn't know anything about Miss Rosetta and Daddy Phil.
Q. You saw this certificate of marriage of Phillip Anderson
to Rosetta Anderson introduced in the case 7
A. I have seen that.
Q. But you don't know whether he got a divorce from your
mother or not T
.
A.. I don't know anything about that.
·
Q. You said the undertaker went down there with you to
the Health Officer in the District?
page 92 } A. No, sir.
Q.
A.
Q.
.A.

The Court: All right.

By Mr. J. Bradie Allman:
.
Q. Who told you that your mother and Phillip Anderson
·
·
went through a common law marriage t
A. Who told me Y
Q. Yes.
A. I just heard my father and mother saying they lived together and if they lived together they called that a common
law marriage.
·
Q. Who called it that?
A. My father and mother.
Q. When did you hear them say thaU
A. That was-I don't know anything about it.
Q. WhenY
·
A. I have heard my mother say from time to time she lived
with Phil Anderson and I heard my father say it. That is all
.
•
I know.
Q. Who told you that constituted a common law marriage?
A. I have heard said it was a common law marriage f.rom
different ·sources.
Q. When did you hear that?
_..

/
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A. I heard people say that it is a common law marriage
if people live together.
Q. You heard that constituted a common· law
page 93 ~ marriage. How did it happen this fell ow Dade

and this other fellow went with you to get the birth
certificate eleven months after your father died Y
A. Because he had a car. It was convenient for him to
carry me.
Q. What business did he have in tl1is 7
A ..Tp.ey didn't do anything.
Q. They went with you?
.
A. They just carried me in their car.
Q. What does he do, ordinarily.?
A. I don't know. That is his business. I don't know what
he do.
Q. He .is your neighbor 1
A. I don't know what he do.
Q. What does he do for a living! Doesn't he have property!
A. I wonldn 't be knowing·.
Q. You know as well as I do Mr. Dade has plenty of property around in Arlington County and around. Did he pay
the bills for.you· when you went to the. hospital 1
A. What has that to do with nowt I haven't even paid
my bill in the hospital.
·
:
' Q. They got a judgment against you some time ago. Who
paid that!
A. I haYen 't paid my bill in the hospital.
page 94 } Q. They had a judgment against yon a little
while·ago. ·
A. What judgment is it?.
Q. The Sheriff came down to" your · place looking around
for money Y
·
·
· ·
Miss Hedrick: If yon are talking about the judgment for
costs, I paid them.
Mr. J. Bradie Allman: Who paid you f
Miss Hedrick: My client.
By Mr. J. Bradie Allm.an:
Q. Where did you get the money you paid her Y
A. I worked every day.
·
Q. Al Dade ~ave you th~t money.
A. No. Mr. Dade has not put one penny in there.
Q. Al Dade's brother sig·ned it over here?

\
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.A. If he did, I don't know anything about it. Miss Hedrick
had the money but I can borrow money from anybody.
Q. From.whoni did you borrow itY
A. I have borrowed money from Dade.
Q. From whom did you bori·ow that moneyY
A. I borrowed it from Al Dade.
Q. From Al Dade; is that right i
A. Miss Hedrick paid the money.
Q. But I am talking about the $170; you borrowed that
from Al Dade, didn't you Y
·
A. When the man came after me for the nioliey,
page 95 } I was in the hospital, so the money had to be paid
and they kept it away from me.
Q. Al didn't want you to know there was a Sheriff after
you? Al didn't want to worry you. He put up the money,
didn't he?
· A. If I didn't have the money.
Q. But Al did put that money up and didn't come ask you
about iU
·
A. I was in the hospital.
Q. And he was good enough to put the money up Y
A. He couldn't ask me about the money.
Q. But he put it up while you were in the hospital and
didn't ask you about iU
A. He couldn't come.
Q. The point is, did he ask you about it before he put it
up?
A. I don't know anything about it.
Q. All you know is Al put it up and he was conducting this
law suit, anyway, wasn't he?
A. No. He is not conducting my suit.
Q. He is telling what to do
A. No. He couldn't tell me anything.
Q. Oh, but he must tell you something·has to be good enough
to put up $107 for you.
.
.
page 96}

The Court: Yon nrc just arguing with her.. now.
Mr. J. Bradie Allman: I believe -that is all.
RE-DIRECT EXAMINATION...

By Miss Hedrick:
.
Q. Have you ever seen this gentleman sitting next to Mr.
Allman here before?
A. This man over here T
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Q. The second one, not this one, Mr. Roy Allman T
A. Yes.
Q. Where have you seen him T
A. He came to my house. This man here came to my house,~
himself, and he asked me, he ·said, ''Ouner''Q.
was with him when he cameY
A. Ernest Bowens, and he said, '' Ouner,'' anq. Ernest
Bowens said, "Why don't you say 'Mrs. Patterson Y' '' and
he said, '' All right, Mrs. Patterson, then,'' and he said, '' Do
you know met''
He said, ''My name is Allman. r·am an automobile salesman. I am selling cars. Would you be interested in one Y''
I said, ''No. Even if I was I wouldn't have the money to
buy one.;'' so he said, "That is all I want to know right now.
I am going to give you that car sitting in front or the door.
That car is worth one thousand dollars. I will write off a
~heck. It will mean $2,000. Rosetta Anderson needs some
money and she wants to get the thing settled up, and we can
settle this thing right here today.''
I said, "Miss Hedrick is representing me. You
page 97 } know it. If you· have anything to say, say it to
Miss Hedrick.''
He said to me, "If you were going downtown to buy yourself a piece of gingham material and a straw hat, would you
have to ask Miss Hedrick?''
I said, "No, I wouldn't have to," and you say, "Come o~,
Bowens. Let's go," and he said, "Is that all you come here
forY You didn't say you were coming here for that," and
Ernest, he stayed back in the house and you tried to wait for
Ernest Bowens and Ernest didn't come out, like you didn't
agree there, and Ernest got up and left after you went off.,
that man right there.
·
Q. Who else was in the house at the time, besides you and
Ernest Bowens T
A. A friend of mine. His name is ..!.Iphone. I said to him,
"Did you hear tha U" He sa.id, "Yc_s. '' I said, "Come here
and look at the mart before he A'Oes." He got in the car but be
· recommended him. He seen him.

Who

The Court : What fa .Alphonse's name f
The Witness: · Alphonse J acki=mn. He lives in the citv
but he come to my houRe on Saturdays. He was there at that
time.
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RE-CROSS EXAMINATION.

By Mr.. J. Bradie Allman:
Q. What is the dateY

A. I don't know the date. I should have marked
the day down, butQ. He didn't do anything to you,. did he Y
A .. WhoY
Q. This man here.
A. You said what Saturday and I said I don't know the
date.
·
Q. How long ago Y
·
.
A. It has not been too long, around about-it was before
Christmas. It was before Christmas, around in the fall. It
was in the fall.
Q~ He came out with whom-Al DadeT
A. I didn't say nothing about .A.I Dade. Alphonse .Jackson
was there when Mr. Allman came and said, ''Let's settle this
case right now.''
Q. Came with whom Y
A. He had Ernest Bowens with him.
page 98

~

•

•

•

•

•

GEORGIANNA BURCH
was called as a witness by counsel for Plaintiff and, having
been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Miss Hedrick:
Q. Tell us your name. .
,f
A. Georgianna Burch.
page 99 ~ Q. Where do you live?
A. 1335 R Street, N. W.
Q. That is in Washington?
A. Washington, D. C.
Q. Have you ever lived in Arlington County?
A. Yes, I did.
.
Q. For what period of time did you live in Arlington
County, Virginia Y
A. I lived in Arlington County from the date of my birth
until 1912.
.
Q. What was your maiden name Y
A. Jones.
• I

I

l

(!
I
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Q. ,vhat was your occupation t
A. Teacher.
Q. This lady sitting over here in the gray suit and red
blouse, do you know her T
·
A. Yes., I do.
Q. What was her name when you knew her?
A. Ouner Anderson.
Q. How did you happen to know herY
A. She came to school.
"
Q. Was she in your grade ~t school?
A. Yes, she was.
Q. What school was that?
A. J e:fferson.
page 100 } Q. Where was the Jefferson School located f
A .. Jefferson School was located do'\\111 the hill
from Johnsorj.'s Hill and then it went over where it is located
now.
, .' ·:
Q. What grades did you teach there¥
A. First, second, third and fourth.
Q. How long was Ouner in your grade at school T
A. Four years.
Q. Do you know how she was carried on your records-in
what name?
A. Onner Anderson.
Q. Did you ever know her by any other name?
A. I never knew her by any other name.

Miss Hedrick: That is all.
Mr. J. Bradie Allman: I object to her testimony with reference to the record, . without the record. That is the best
evidence.
The Court: Objection is overruled.
By the Court :
Q. What did yon say your name wasf
A. Georgianna Burch.
Q. You taught at the Jefferson School?
A. Yes.
Q. You taught her in what grades·?
A. First, second, third and fourth.
Q. You taught Ouner in those four grades f
·page 101 } A. I taught Ouner Anderson.
Q. When did you leave the School Department
.
of Arlington Countyf

\
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A. 1922.
Q. Do· you know what year she went there to schoo17
A. Well, I imagine it was about-I don't know-about 1911,
1912, 1913, 1914, I suppose.
·
CROSS EXAMINATION.
By Mr. J. Bradie Allman:
Q. You say you had her in 1'911, ·1912, 1913, and 1914?
A. I imagine it was that time.
Q. Didn't you.say you left Arlington County in 19127
A. I said 1922.
Q. You lived in Arlington County all your life Y
A. I moved to Washington but I still had school in Ariington.
Q. How old are you?
A. How old am If
Q. Yes.
A. Fifty.
Q. You are :fifty years old?.
A. Yes.
Q. Where were you raised-in ~t\ rlington County?
A. In Arlington County.
Q. At Queen Cityf
.
page 102 ~ A. No, J olmson Hill, a suburb. It is known as
Johnson Hill.
Q. Did you know Phillip Anderson?
A. I didn't know him, but I had seen him.
Q. When do you first remember ever seeing him?
.
A. I think he was· in church. He was a member of the Baptist Church.
·
Q. Do you know his wife, Rosetta Anderson f
A. I know her. Q. Why do you remember her?
A. I think she is a member of the Zion Baptist Church.
Q. Do you know Ida Gray?
A. I think it was the Mount Olivet Church, she went to.
Q. They didn't go to the same church, then?.
A. No. I don't think so. .
Q. Phillip Anderson worked for a brick company, I believe, for years and years T
A. I think he did. I think I heard my father speak of h,m
as working for a brick company.
.
Q. You were teaching in 1911 and 1912?
A. Yes, sir.
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Q. Phillip Anderson lived with his wife over there on
Navy Drive, I believe, for forty years?
' A. I imagine so.
.
Q. He had a good reputation in the community
page 103 ~ in which he lived f
A. So far as I know of.
Q. And his wife, did they live there a peaceful, quiet couple?
A. So far as I know of.
Q. Everybody respected hiµ} and his wife, too Y
A. (No response.)
Q. You are teaching in Arlington County in ~911 and 1912.
You must be more than :fifty years old.
A. No,· I don't think so.
Q. Did y~m know Phillip Anderson and Rosetta before th~y
were married Y
A. I don_'t think so. You see, I went to a different church.
Q. Are you older than Ouner Anderson Y
A. MeY
Q. Yes.
A. Yes, I am. I was her teacher.
Q. You were her teacher. How big was she when you first
started teaching her Y
A. I imagine Ouner was about five years old.
Q. How old were you then Y
A. I suppose aboutMiss Hedrick: How old did you say you weref
· The Witness: About sixteen or seventeen.
-page 104 ~

Q. \Vhat I am getting at, she was born in 1902.
She is now forty-eight years old.
A. I don't know the date of Ouner·'s birth.
Q. I am trying to run your age back to see how long you
have known these people. If you don't seem to know, that
is all that.
Where are the records of that Jefferson SchoolY
A. I don't know. .They should be in the superintendent's
office.
By the Court:
Q. Do you know how yon spell the name '' Ouner' 'y
A. Q..,w-n-e-r.
Q. 0-w-n-e-rT
A. Yes, sir.
The Court: Thank you.

••
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Oscar Banks.
RE-DIRECT E.X.A.MINATION•.

By Miss Hedrick:
Q. What training did you have before you started teaching
school l Did you go to school here yourself Y
A. I went to J e:fferson School.
Q. You went there yourself?
A. Yes.
Q. How many years did you go there Y
A. I don't know. When I left Jefferson I went to Washington to school and I 'attended Virginia Teachers
page 105 } College at Petersburg.
.
. Q. Before you taught in ,Te:fferson School!
A. Yes. During the time I was teaching I would go there
in the summer to summer school.
Q. Do you know what happened to J e:fferson School! Is it
still standing Y
.
A. No. Jefferson School when it was down the hill was
condemned and then we moved into Odd Fellows Hall and
then they built a new school up where it is now.
Q. Where is that T
A. It is up-I suppose on about 16th Street, 16th and
Queen, I imagine.
Miss ·Hedrick: That is all ..

•

•

•

•

•

OSCAR BANKS
was called as a witness by counsel for Plaintiff and, having
been first duly S";Orn, was examined ~nd testified as follows:
DIRECT EXAMINATION.

Bv Miss Hedrick:
·Q. Tell us your name.
A. Oscar Banks.
Q. Where do you live?

·,

....

A. In Arlington, Virginia, 1726-12th Street.·
Q. How long have you lived iin Arlington County?
A. I have b<?en here ever since about thirty
page 106 ~ years. off and on.
·
Q. How old are yon 7
A. Sixty-eight, goin~ on sixty nine.
Q. Did you know Phillip Anderson!
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,A. Yes, indeed.
Q. Were you any relntion to him by marriage or otherwise!
A. That is all, by marriage.
Q. Tell us what the relationship was.
A. He was my brother-in-law. I married his sister.
Q. You married Phil Anderson's sister Y
A. Yes.
·
Q. What was her name Y
A. Clora Anderson. At first, before she was married, she
was called Clora Anderson.
Q. Do you know Ouner Anderson Patterson Y
A. Yes, indeed. I know her.
Q. How long have you known her T
A. When she w~s small, very small.
Q. Do you know whose child she is T
A. Phillip.._Antl~rson; he told me that years ago before he
ever died.
·
Q. Your brother-in-law, Phil Anderson himself, told you
thaU
A. That is right.
Q. How long have you known she was Phil Anpage 107 ~ derson 's daughter?
A.. "\Vl.1cn her mother was standing with the
baby carriage, I knew it. She was small.
:Q. At that time, you knew she was- Phil Anderson's dnughter f
.
A. That is what I know. He told me.
Q. Do you know how lie regarded her during his life f
A. I couldn't tell vou that.
Q. Have you seen them tog·cther at all-·Phil Anderson and
Ouner Anderson Y
· A. Oh, yes, certainly, many times together; yes, indeed,
many times.
Q. How Ion~ did you say you lived in Arlington County!
A. About thirtv vears.
Q. In what section of the Cityf
A. Down in Queen City, Johnson Hill, different places.
Q. Did you know other people that knew Phil Anderson and
his daughter, Ouner Y Do you know other people in the community there that kn.ew·both Phil and OunerY
A. Oh, yes.
.
Q. State how she was generally known in that community,
whose child she was known to be.
A. She was known all around there as Phil's daughter.
That was Phil's daughter.
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Oscar Banks.
Miss Hedrick: That is all.
page 108 ~

CROSS EXAMINATION.

By Mr. J. Bradie Allman:
Q. You say you liave known Ouner only thirty yearsY'
A. Yes, sir.
..
·
Q. How big was she when you first knew her Y
A. Small baby.
Q. In a baby carriage?
A. Yes.
Q. Just pushed by her mother?
A. Yes.
Q. Her mother, Ida Oray, pushed it around Y
A. Yes.
Q. Thirty years ago?
A. Yes.
Q. Do you know how old she is 1
A. No, sir.
Q. Thirty years ago she was twenty years old, and her
mother was pushing around a twenty-year-old girl in a baby
carriage!
·
·
A. She was very small, in a carriage, when I first knew her.
Q. You have only known her thirty years. Where did you
live before that?
A. I lived in Arlington in different places, you know.
Q. ·where 1 ·where?
page 109 ~ A. Sometimes Johnson Hill.
Q. You have only lived here thirty years 7
A. Thirty years?
Q. YesY
-A. Yes.
.
.
.
Q. Thirty years is all you lived in Arlington County ana
when you first knew her. She is forty-eight years old today,
so she was· eighteen years old when you first knew her.
The Court : Are you asking him anything?
Q. That is correct, isn't it Y My statement is correct?
A. I think so, .but-

Mr. J. Bradie Allman: You stand aside ...
Miss Hedrick: V\Tait .a .minute.
The Witness: That is mjr memory. I am no. reading ma11,,
and I just figured it.
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Oscar Banks.
By Mr. J .. Bradie Allman:
Q. When did you marry.Miss Hedrick: I wish counsel wouldn't interrupt the witness.

Q. You finish, then.
Miss Hedrick: How many questions are you withdrawing?
Mr. J. Bradie Allman: All of them.
The Witness: You said when I was married.
The Court: Yes. Tell us when you were married.
The ·witness : I don't lmow the day_ I was married.
~

By Mr. ,T. Bradie Allman:
Q. Do you have any children T
A. No, sir.
Q. Is your wife living?
A. She has been dead over six years.
Q. You live out there with Ouner nowt
A. Yes.
Q. Are yeu living in the house with her?
A. Yes. ·
Q. Her house or your house t
A. Her house.
·Q. You are sure you haven't been in the County more than
thirty years 7
page 110

Miss Hedrick: He said he is not sure about that bee.ause
he is not a reading man.

A. I have been in differE1nt states.
Q. What state were you in last?
A. Michigan.
Q1 How long in the State of Michigan T
.A. Four and a half years.
Q. How long ago was tbatY
A. A long· time ago.
Q. Before you were married?
A. No, and I had my wife with me.
· Q. You pad your wife with you out theref
page 111 } A. Yes.
Q. Where were you living before you were marriedY
A. Before I was married Y

\
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Ot;car Banks.
Q. Yes.
A. Before I was married I was living up at Bailey's Crossroads.
Q. Where is thaU
A. In Fairfax, Virginia.
Q. How long have you lived up there f
A. I was born up there.
Q. You were born up there t
A. Yes, sir.
Q. Where is '' up there' '-on a farm 1
A. No. My father had a small place, no big farm.
Q. You stayed there until you were grown!
A. Yes.
·
Q. Then where did you go T
· A. Different places.
Q. Where did you go firsU We always remember those
first places.
Miss Hedrick: I object to all this kind of thing.

A. I picked 'up and came down to Washington a while. .
Q. With whom did you work down there 7
A. A contract job.
Q. Who was running that contracting job?
page 112 ~ A. I can't tell the man's name now. It. has
been years ago.
Q. When did you first Imow Phil Anderson 7
A. When!
Q. Yes.
A. I don't know.
Q. Thi.rty years ago t
A. Longer than that.
Q. How long before you married his sister?
his sister older than he was or younger?
A. Younger than he was.
Q. How much younger Y Do .you know T
A. I couldn't tell you.
Q. Do you remember when you were marriedY
A. No, sir. I can't remember that.
Q. Can you remember where you were married t
A. I was married in_ Washington.
Q. Washington, D. C. t
A. Yes, sir.

,vas

(

140

Supreme Court of Appeals of Virginia.
Oscar Banks.

Q. Let's get it back a little further than thirty years ago.
You must have known Phil Anderson before he was married!
A. No.
.
Q. The first time you knew him he was mauied to Rosetta
Anderson, is that right!
A. Let's see, now. That is my memory. I
page 113 ~ don't know that.
Q. The first time you ever saw Phillip Anderson, he was living with Rosetta, wasn't heY
A. I don't think so.
Q. You a:r;e. going to stick to it you have just known him
thirty years y
A. I have' ·been knowing him quite a while. I say thirty
years. I don't know. It slipped my memory. I am no reading man. I don't know statements like that.
Q. Do you know Ida Gray Y
A. Yes, sir.
·Q. How long have you known herf
A. It has been a good little while.
Q. She has always lived one place and Phillip .Anderson another?
A. Yes, sir.
Q. And Rosetta-and Ouner lived with her mother, Ida
Gray?
A. Who didY
Q. OunerY
.A. She lived with her mother f
Q. Yes .
.A. When she was coming up, you mean Y

Q. Yes.

page 114 ~

A. Yes.
.
Q. When you :first knew.her, she was living with
her motherf

.A. Yes ..
Q. And h~r mother was pushing a baby carriage 6l
A. Yes, sir.
Q. That was in Arlington County 7
A. Arlington County.
Q. You, of course, g·ot to know Phillip pretty well durinoyour lifetime. Phillip lived in Arlington Countv all his lif;
didn't he?
·
'

Miss Hedrick: I don't think he can answer. I object. to
that.

\
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Oscar Banks .
.A.. I don't think., so ; no, sir.
Q. You don't know 7
.A.. No. I don't think so.
Q. You don't know? Let's get that down. You don't
know?
A. (Witness nods head.)
Q. Ida lived here all her life, didn't she?
A. I think so. I don't know.
Q. Let's get that certain. You don't know?
A. I don't know.
Q. Where was she living when she was pushing a baby carriage out here in Arlington County f
.A.. Queen City.
page 115 ~ Q. Qneen City?
A. Yes.
Q. Was her mother livin·g then T
A. Whose mother?
Q. Ida's mother Y
A. Yes, sir. She was living.
Q. And Ida was living with her mother
A. No, no.
Q. At a little place of her own?
.A. I think so.
,
, ..

• I

Mr. J. Bradie Allman: All right.

RE-DIRECT EXAMINATION.
By Miss Hedrick:
Q. You were born at Bailey's Crossroads, did you say!
A. Yes.
Q. How did you get from Bailey's Crossroads to Queen
City?
·
A. Horse and wagon. I used to drive back and forth here.
Q. How far is it from Bailey's Crossroads to where Queen
City wasf
A. About three or four miles; that is all.
Q. Did you ever drive it with a horse and wagon T
A. Certainly.; many times.
Q. Did you ever see Onner Anderson at any time when you
were driving back and forth with the horse and wagon T
A. No. You mtlan seen her when I was driving
page 116 } a horse and wagon Y
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Oscar Balftks.
Q. Yes.

A. No. I didn't see her then no.
Q. Where were you living when you first remember seeing
Ouner Anderson Y
A. I was living--it has been so long I can't remember. I
lived so many places. You don't know when you are going
· around.
Q. Where else have you lived besides Bailey's Crossroads
and Arlington CountyT Bailey's Crossroads is not in Arlington County, is it Y
A. No ; Fairfax County.
·
Q. How long have you lived either in Fairfax County or
Arlington County Y
·
A. I have lived in Fairfax County longer than Arlington
County. I stayed up there and worked on the farm.
Q. Where is the farm located Y
A. Right at the Bailey's Cros~roads.
Q. That is different from your .father's houseY
A. Oh, yes, indeed..
Q. Your father just had a little place Y
A. Small place.
Q. When you were married to Chloe Anderson, were you
living in Fairfax County then or where did you live Y
A. ,Vhen I was first married I was in Wash·
.
page 117 ~ ington.
Q. Where did you move from there?
A. Up Triangle.
Q. Then where 7
A. }lack here in Washington, different places, different
parts of the world, in every state, not one plaM all the time,
so many-you know, going from place to place.
Q. You don't remember what year you were marriedf
A. No.
Q. Did you go to school?
A. Not·much,·no.

Miss Hedrick: That is all.

•
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HUGH M. McCAFFREY
was called as a witness bv counsel for the Plaintiff and. having been first duly sworn: was examined and testified as follows:
DIRECT EXAMINATION.
By Miss Hedrick:
.
Q. State your full name.
· A. Hugh M. McCaffrey.
Q. Your aget
A. Sixty-one.
Q. Your residence,
·
A. 1722 North Adams Street, Arlington, Virginia.
Q. Your occupation 1
page 118 ~ A. I am an attorney.
Q. Is that an attorney at law!
A. That is right.
Q. Are you qualified to. practice in the District of Colu~bia T
A. Yes.
Q. How long have you been practicing law?
.
A. In Washington twenty-five years and in Virginia
twenty-five years.
·
Q.. When were you admitted to practice in Washington t
A. ·1924.
·
Q. And in Virginia?
A. 1924. I took both Bar examinations.
Q. You passed. both the District Bar and the Virginia Bar?
A. That is right.
Q. Can you tell whether or not you testified in the case of
Ouner Anderson Patterson a,qainst Rosetta Anderson, as .Administratrix of the Estate of Phillip Anderson, Deceased,
whioh was tried in the spring of 1947?
'
A. I did.
Mr. J. Bradie Allman: I don't see the relevance of that.
. The Court: That is all right. Go ahead.
page 119

~

Q. Are you familiar with common law mar•
riages? Do you know what is meant by a com
mon law marriage Y
4

A. I do.
Q. Do you know whether or not a common law marriage
was valid in the District of Columbia in March of 1902 y
A. It was.
Q. Do you recall whether or not you testified in the law

(
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case as to common law marriages in the District of Columbia!
Mr. J. Bradie Allman: I object to that question.
,
The Court: I don't know what all this is for. Isn't it
conceded a common law marriage is valid in the District of
ColumbiaY
· Mr. J. Bradie Allman: No, sir.
The Court: You don't concede that Y
Mr. J. Bradie Allman: No, sir.
The. Court: All right. Objection overruled.
By Miss _Hedrick:
Q, Did·you so testify!
A. Yes, l did.
Q. What was your testimony in the Circuit Court in the
other caseY
A. To the effect that a common law marriage in 1902 was
valid.
·
Q. In the District of Columbia Y
.A. In the District of Columbia.
Q. Are you still of the same opinion Y
page 120 ~ A .. I am.
Q. Have you any authorities on which your
opinion is based Y
A. May I look at a memorandum?
The Court : The question is answered yes or no.
The Witness : ·what was the question¥
Q. The question is, have you any authorities on which your
opinion is based Y
A. I have.
Q. ·wbat are your authoritie·s?
A. Hoage versu,; Murch Brothers, 60 ...i\.ppeals, D. C. 218.
That is also 50 Federal (2d) page 983.

The Court: I think this is a waste of time. I think there
is a statute the Court may inform itself in any way it sees fit
about the law.
·
Miss Hedrick: Title 8, Section 273.
The Court: ''Whenever in any case it becomes necessary
to ascertain what the law, _sta.tutory or otherwise, of another
state or country, or of the Umtecl States is--" Do von make
any exception between the District of Columbia and any other
part of the United StatesT

\
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Mr. J. Bradie Allman: No, sir.
The Court: "-or was at any time., the court, judge or
other judicial officer or tribunal shall take judicial notice
thereof, and may consult any book of recognized
page 121 ~ authority purporting to contain, state or explain
the same, and may consider any testimony, information or argument that is offered on ~he subject.''
Mr. J. Bradie Allman : I will write a short brief on the
subject.
The Court : Go ahead.
The Witness: I have two other citations, if you want them.
The Court: All right.
The Witness: Travers versus Reinhardt, 25 Appeals D. C.
567, also affirmed by the United States Supreme Court 205
page 423, also Utterback ':ersus Utterback, 1940, 71 Federal
Supplement page 231.
Mr. J. Bradie Allman: Common law marriage is good in
the District now. It is conceded it is good now, but does that
case refer to the history of the law!
The Witness: I don°'t have the case, only the supplement
in this case, 71 Federal Supplement, pag·e 231. That is 1940
Code.
Mr. ·J. Bradie Allman: ·what Court 1
The Witness: But in the case of Hoage versus Murch
Brothers, 60 Appeals D. C., in that case they give you the history of it clear back to when it started in England., the old
common law.
Mr. Lobingie.r: No; it started in Maryland.
page 122 ~ The Witness: It also mentioned Maryland.
Miss Hedrick: Under the Court 't ruling, I
think that is all I want to ask this witnes~. I do have for the
Court's information Code of Law in the District of Columbia
as the law existed in 1901, the 1901 Code, and that has some
notations in it bringing it up to date to 1924, but the notations
will show what the law was in 1901, as well as what it was at
a later date.
.
The Court: All right. I imagine it started back in the
Garden of Eden.
Miss Hedrick: Your witness.
Mr. J. Bradie Allman: There is no use cross examining
him. The Court is going to advise itself. It is a waste of
time to cross examine him. Let's present a brief.

•
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ID.A. GRAY DA.VIS
was called as a witness by counsel for the Plaintiff and, having been first duly sworn, was examined and testified as follows:
DIRECT EXAMIN.A.TION.
By Miss Hedrick:
Q. Tell us your name.
A. My name is Ida Gray Davis.
Q. ·where do you live'
page 123 } A. 14th Street, 'South, Arlington, 1620.
Q. That is in Virginia?
A. Yes.
Q. What relation are you to Ouner Anderson Patterson,
·
the Plaintiff in this cnse T
A. I am Ouner Patterson's mother.
Q. Who was Ouner Patterson's fa.therY
A. Phil Anderson.
Q. 'When was Ouner born Y
A. Born in 1902.
Q. What month and dayY
A. March 18th. Vt.Te called it the 17th because she was born
between twelve and twelve-thirty, one o'clock, when she was
born.
Q. On the 18th T
A. Yes.
Q. Where was she born Y
A. Freemen's Hospital.
Q. Where is that located Y .
A. It is up 7th Street somewhere.
Q. In Arlington CountyT
A. The hospital Y
Q. Yes.
A. In the Citv.
Q". In ·washington, D. C. f
page 124 } A. Yes.
Q. Where were you living just prior to going
to Freedmen's Hospital for Onner 's birth?
A. I was living with my cousin, 1810 T Street.
Q. Where is T Street located?
A. It has been so long now until I couldn't tell you.
Q. Is that in Arlington or Washington?
A. No. It is in Washington.
Q. T Street in Washington, D. C. Y
A. That is right.
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Ida Gray Davis.
Q, How long were you living at the address 1810 T Str~eU
A. About three years.
Q. What three ye3;rs were they with reference to the time
Ouner was born f
A. I don't know. It wasQ. Before or after she was born Y
A. Oh, it was before she was,born. I was staying there and
I stayed there awhile after she was born.
Q. And three years~ all together f
A. Yes.
Q. Did Ouner's father stay at .that address,
A. Yes. He would come there to stay.

Mr. J. Bradie Allman: That is a leading question..
M~ss Hedrick: I am sorry. It was a leading questio~.
Q. State where Phillip Anderson lived at the
page 125 } fan~ yo,1 were living at 1810 T Street, N. W.
A. Down the road there. He was living down
the road in a little brick house there. They called it the Bottoms. That is where he was living when I first met him.
Q. When you first met him 7
A. Yes.
Q. Where did he live after that, before Ouner was born?
A. Before Ouner was born?
Q. Yes.
A. He was living· up on the hill .then before she was born.
Q. How long have you known Phillip Anderson 7
A. Oh, I guess I have been knowing him-I don't know just
how long, but he w~s my first boy frie.nd, so I guess it has been
around about-I have been 1mowimf him for about fifty years,
something like that. I couldn't .tell you just how long, but ·he
was my first company.
Q. He is the father of OunerY
A. Yes, ma'am.
0: State whether or not he ever admitted to being the father
of Ouner.
A. No. He alwavs owned her.
Q. He always owned her as his daughterf
A. That is right.
·
Q. Whose house was this over·at 1810 .T Street?.
A. It was my cousin's. Rebecca Grav her
page 126 ~ name was, and her husband was named· Robert
,Gray. Rebecca Gray was my mother's cousin
and Robert Gray was my father's cousin.

/
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Q. They were ho.th named Gray Y
A. That is right.
Q. While you were over there, did you ever see Phillip
Anderson!
A. Oh, yes. He came there all the time.
Q. How long a period of time did he come there Y
A. He came there as long as I stayed there.
Q. How long was thatf
A. How long did I stay at my cousin's Y
Q. Yes.
A. I was there around three years. I used to help my
cousin. She used to serve meals on these big jobs and she
used to serve meals around there and I helped her.
Q. W4at was the relation between you and Phillip .Anderson at the time you were in Washington 1
A. He was just a boy friend; that is all.
Q. State whether or not you ever lived together in ·washington as bus.band and wife.
A. Yes, we did.
e went around. He always said that I
was bis wife.
Q. To whom would he say that T
A. Anv of his friends that he would meet. "\Ve
page 127 ~ did go as· man and wife.
Q. Did you represent your~elves as husband
and wifeT
A. While we was in the City, yes, ma 'am, but we never was
married.
· Q. Di~ you intend to be his wife T
A. V{ell, that is what he said. We did decide to get mar~
ried and then after we came out here after he came here, he
said he had to- get married and he didn't know just who he
was going to marry right at the -time.
Q. What did he say while he was in vVashington with you f
A. Just couldn't help llimself when we came out here, he
had to get married, but he wns supposed to marry me when
we were in the City, and after we came out here he said he
.,;Fas going to marry me.
'· Q. While he was in the City, what did he say about being
married to you f
A. Just told me he was going to get married.
.
Q. How did you -act with refere nee to him in Washington f
Ypu stated you acted as husband and wife over there.
A. I just was with him all the time and whenever he came
around he was my husband.
Q. You occupie·d the same room there T

,v
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.A. That is right.
Q. .After you came out to .Arlington, state whether or not
you continued to sec Phillip .Anderson.
page 128 ~ A. Yes, ma 'am. I stayed with his mother for
a while and then I left his mother and got a house,
and I had a house, two-room house.
· .Q. Who paid the rent for the house¥
A. Phil Anderson paid' it and his mother lived right next
door to me when I was staying there at his house. I stayed
there until I got a house.
Q. Was Ouner with you at the time you were at Phil's
mother's house 1
.A. Yes.
Q. She was a little bn by then?
A. She was small, a good-sized child.
,
Q. From that time on, how frequently would you see Phillip
Anderson?
A •.After Phil g·ot married, of course, I guess he stayed with
me just as much as he was with his wife, because he worked
at night. Whenever he wasn't working he was at my house
until a certain time.
Q. Until he went to work?
.A. That is right.
Q. .And before he was hit by an automobile, how long had
it been before he was hit that you had seen him 7
.A. It was about-I guess it was-I don't know about what
time it was, but he had been to my house about ten minutes.
He was going to the barber shop.
page 129 ~ Q. About ten minutes before he was hit by the
automobilef
A. Yes., I guess it was.
Q. At the time you and he got the·same room in Washing..
ton, did you have any other huAband?
A. No.
Q. Did he have any other wife 7
A. No.
Q. What had his attitude been toward Ouner during the
·time he lived Y
A. He was always crazy about Ouner all the time, clear up
until he died. He alwayA come to see her and his granddaughter. He had a granddaughter, too. He was crazy about
them.
Q. That would be Ouner's child?
A. Yes.
Q. Did he call that his granddaughter!
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A. Yes, he did.
Mr. J. Bradie Allman: Those are leading questions.
The Court: That certainly was one, wasn't iU
Miss Hedrick: I am sorry.
By Miss Hedrick:
Q. Whose child was the granddaughter Y
A. Ouner's.
Q. ,vhen Phillip Anderson came to see Ouner's child, what
did he call her Y
A.
called her his granddaughter, called his
page 130 } children all the time, Ouner all;d her, too, his children.
Q. What is Ouner~s daughter's name?
A. Celestine.
Q. What name did Ouner use while she was growing up?
A. Ouner Anderson, all her life, Oun er Anderson, until she
was married.
Q. Do you know Oscar Banks Y
A. Yes.
.
Q. What relation is he to Phillip Anderson Y
A. He was Phil Anderson's brother-in-law. He married
Phillip's sister, Phil Anderson's sister.
Q. What was Phillip Anderson's sister's name?
A. Clora, her first name, Clora ,Jackson.
Q. How long have you known Oscar Banks Y
A. I have been knowing him quite a· while., now. I don't
know how long. Oscar was not Clora 's first hu~band. Her
first husband was named Eddie, Eddie Holmes. Her first
husband was named Eddie Holmes and Oscar Banks is her
second husband, so I don't know just how long, but I know I
have been knowing him for quite a wl1ile.
Q. You don't know how lon_g a~o that was?
A. I know it has been over thirty years, I know.
Q. Where was ]1e liv'in~ whe~ you f)rRt knew him?
A.. When I first knew Oscar?
Q. Yes.
page 131 } A. He waR living with Clora and Clora was living with lier mother· in her mother's house.
Q. Wherewas that? ·
.
A. Next door to Phillip An<Jerson's place, where be lived,
but that old house is gone now.
Q. Where were you li'dng when he was next door to Phillip
Anderson!
.

He

Ouner Anderson Patterson v. Rosetta Anderson, etc.

151

Ida Gray Davis.
A. I was living in Queen City. I had a little two-room
house in a place they called Queen City.
Q. What church do you got to 7
A. Mount Olivet Baptist Church.
Q. How long have you been a church attendant?
A. About forty years, I guess.
.
Q. Did you go. to any church before the Mount Ohvet Baptist Church 7
A. Yes. We used to go around Washington ·churches..
Q. What church did you attend in WashingtonY
A. I used to go to 10th Street Baptist Church. I don't
know just what the· name was, but there useq to be a man
named Willbanks, then. I used to go to hear him.
Q. Was that while you were living in Washington!
A. Yes.
·
Q. You testified in the prior ease that Ouner had upstairs
before the jury, did you noU Did you ever testify in Court
in a case between your daughter a.nd Rosetta Anderson T
A. Yes. I have been here before. I was here ·
page 132 ~ in the first one she had.
Q. You testified in that case T
A. Yes.
Q. Was your testimony in that case different or the same
as todayT
Mr. J. Bradie Allman: Objection.
A. I don't know whether it is the same or not.
Mr. J. Bradie Allman: She answered my objection. I will
wit~draw the objection.
Q. There is a charge here the testimony given in the Circuit Court before was false and ·untrue. State whether or
not any of your testimony was false or true that you gave
before.
·
A. I don't know. Is any of it false?
Q. Did you tell ~nything before that was not true f

Mr. J. Bradie Allman: Let her answer it her way.
A. I don't know wl1ether I have or not.
The Court : Objection overruled.
Did you tell any stories when you were here last time f

(
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The Witness : No. I didn't tell no stories. I am tryiug
to tell the truth as far as I know.
The Court : All right.
Miss Hedrick: That is all.
By the Court:
Q. Phil's sister name was Clora f
A. Clora Banks.
Q. How do you spell that?
Q. ·what was her first husband's name¥
A. Her first husband was named Eddie, I think it was,
Eddie. If I: am not mistaken, it was Eddie Holmes.
Q. Is he,still livingY
·
A. No~ indeed, no.
Q. Did she get a divorce from him Y
A. No. He died. No, she didn't get no divorce.
Q. Did she get married to him f ,vas there a ceremony Y
.A.. Indeed,, I don't know. When I :first known Clora her
and her husband were living with her mother.
Q. Her and her husband? ·which one Y
A. That was her first husband.
Q. Eddie?
A. Yes.
Q. Eddie Holmes f
.
A. I think his name was Holmes. I am not sure.
Q. When she married Oscar, was there a ceremony in that
caseT
.A. I don't know that either.
Q. Didn't you go to the wedding f
A. No, I didn't.
page 133 }

page 134 }

The Court : Go ahead.
CROSS" EXAMINATION.

By Mr. J. Bradie Allman:
Q. You were married to Dennis Watkins f
A. Yes.
Q. When did you marry him Y
A. I don't know what date, because all my papers got
burned up at the time of the fire.
Q. You came to this court house and got the license?
A. That is right.
Q. About how long ago was that?
A. I don't know, because he has been dead, I guess, about

\
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-he has been dead about-I don't know how long he has been
dead. I guess it has been about twenty years.
Q. He has been dead about twenty years. You know you
married him 7
A. Yes.
Q. Then you married again. You married a man named
Davis?
A. That is rig·ht.
Q. He died a little, short time ago f
A. Yes, sir.
Q. What wa~ his first name?
A. William Davis.
Q. You married him here in Arlington County?
A . .Yes, sir.
page 135 } Q. You got a Hcense right here Y

A. Yes.
Q. Of course, you have never been divorced from anybody?
Miss Hedrick: I object to that.
A. No. I have never been divorced. Both of my husbands
are dead. There has never been any divorce.
The Court: Objection overruled.

Q. When Phillip Anderson was married, you were ma:rried
to both these men, trotting up and down the roads of Arlington County!
A. No.
Q. What were you doing?
A. When I married Dennis Watkins I married Dennis to
get rid of Phillip. I thought maybe be would stop coming to
my house after he had g:otten married.
.
.
Q. Let's get back to this 1810 T Street, N. W., Washington,
D. C.
A. That's right.
.
Q. When did you go over to 1810 T Streett
A. I don't know just when I was over there, but I stared
there. I was there with my cousin.
Q. With your cousin?
A. That is right.
Q. How long were you there before Oun er was born f
A. I don't know. I was ·there: I· don't know
page 136} how l_ong I was there before Ouner was born.
·.
Q. About how long?
.
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A. I don't !mow.
Q. Was it one. year, two years or ten .years t
A. Before she was born Y
Q. Yes. ·
A. Oh_, I was there three years before Ouner was born.
Q. Three years before Ouner was born Y
A. Yes.
Q. How old were you then Y
A. I don't know just how old.
Q. How old are you now Y
A. Sixty-seven years old.
Q. Sixty-seven years old Y
A. That is right.
Q. Then you were about nineteen: years old when she was
born!
A. Maybe so. I don't know how old.
Q. And your mother was living here in Arlington County Y
A. Yes.
Q. And your father living hereY
A. Yes.
Q. You were working in the service over in Washington 1
A. I was working with my cousin.
page 137 ~ Q. 1.Vorking with your cousin Y
A. Yes .
.Q. In service for her or somebody else!
A. I was working for her and myself.
Q. She lived at 1810 T Street Y
A. Yes.
Q. What kind of house did she have?
A. She had a little, two-sto.ry. frame house.
Q. Is that house still over there Y
A. No, indeed.
Q. Where is it?
A. I don't know where it is now.
Q. 1.Vhat is their name 1
A. I don't know. It has built up.
Q. It must have been built up if yon were living there.
A. But that old house is not there now. It has been gone.
Q. How long has it been p:one?
A. I don't know that, either. I don't know how long it
has been gone. .
Q. Don't you kriow there wasn't any house there in 1901
or 1902? You know it was built there 1910?
A. Yes, it was, because when we first come from the City
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my father and mother stayed there. Whe~ we first eome frolll:
the country my mother and father stayed right there.
Q. ·where did your mother and father come

page 138 } from Y
.A. Lancaster, Virginia.
Q. They went up there!
A. Yes.
Q. When they first came from the country?
.A. I don't know when it was. I don't know wb~t time it
was.
Q. How old were you t
.A. I don't even know that.
Q. That was before you could remember!
A. I can remember when we come from the country, but I
don't know how old I was then.
Q. Along in 1900 your mother and father lived in 4-rlington County!
A. Yes.
Q. Lived at Queen City?
A. Yes.
Q. Were you living with them?
A. Was I living with them Y
Q. Yes.
A. No, not"when she was born.
Q. You went to the hospital when she was born, but you
were living here with your mother and father before that Y
A. No.
Q. Phillip Anderson boug·ht a place over there
page 139 } in 1903, the very place he died. Had he bought
that in 1903 Y
A. I don't-know what ti~e he bought it.
Q. It was long before you knew iU It might have been
long before Ouner was born he bought that place Y
A. He might have.
Q. His mother lived in a little building and he lived up on
the hill where the place h~ still standing?
·
A. That is correct.
Q. That is where he always lived when you knew him?
A. No. He used to live down the road, a place called Bottom,. down ·on the Bottom there.
Q. All his life he lived with his mother down there at the
Bottom and then up the hill?
·
A. He was with his mother when he lived down the road.
Q. That was in Arlington County?
A. Yes.
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Q. He has lived here in those two places all his life Y
A. Yes.

Q. He worked for the brick company Y
A. Yes.
Q. He had one or two teams Y
A. Yes.
Q. He worked there as lo;ng as the brick company was in
business?
A. I know that.
page 140 ~ Q. And lived in one of those two houses an his
life?
A. Yes.
Q. Anil.tlie brick company went out of business at the 'time
they built the Pentagon Building about ten years ago t
A- Yes. I guess it has been ten years ago.
Q. But he wasn't working in the brickyard right then? He
had stopped working· at the brickyard? He stopped just be. fore they moved out?
A. I don't know just what time it was when he stopped.
Q. He went down to the Airport then 1
A. Yes.
Q. But all his life his jobs have been with the brick company and the Airport?
A. Not all his life, beea use he worked in town in the ice
cream place.
Q. What ice cream place Y
A. I don't know. I think it was Shay's. Is there a place
called Shay 2sf He worked in this ice cream place a good long
while in the city.
Q. That was in the daytimef What year·was that!
A. I don't·know just what year it was.
Q. He worked there in the daytime Y
A. Yes.
Q. And lived here with his mother in Arlington Countv Y
A.· When he was working in the foe cream place?
·
Q. Yes.
·
page 141 ~ A. No. He wasn't working for them and living
with his mother then. Re was -living in his own
house with his wife.
Q. You mean living with Rosetta Y
-A. That is right.
Q. But all his life--be worked for the· ice cream company
for a while but he was living down there with his wife,
Rosetta?
· ·
· A. Yes.
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Q. He worked at the brick company before he married
Rosetta Anderson in 1902 Y
A. Yes, and he was going with me before he married
Rosetta.
Q. You were sort of sweet on him Y
A. Yes., and he was all sweet on me, too.
Q. He was sweet o,n you but he was still living in Arlington County¥
A. Yes. He lived in Arlington County but he lived over
·
there with me, too.
Q. He slept over there every night or two 1
A. Yes, that was all rig-ht.
Q. He slept over there in Arlington County a night or two
and stayed with you a night or hvo Y
A. He lived with me.
Q. He was also living with his mother here in Arlington
County?
page 142 ~ A. Yes. He lived with his mother a while,
but~
·
Q. All right. Bring out the "but".
Miss Hedrick: You go on.
A. ( Continued) He was living with his mother before he
married Rosetta. He was living with his mother· but he didn't
live with his mother after he married her.
Q. After he married Rosetta, he moved up in his own
house?
A. His mother lived rig-ht in the house with him before he
married Rosetta.
Q. In Arlington County!
A. Yes.
Q. How long had he lived there t
A. How lpng had ,vho lived there?
Q. Phillip.
A. I don't know how long he had lived there.
Q. He was older than you Y
A. Yes.
Q. All the time you have ever known him, he lived there
with his mother or in the house f
A. Not all· the time I have known him. Yes. He lived.
'
there, yes.
Q. He lived there from the time you first knew him until
he died?
·
A. No, he didn't.

~
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page 143 ~

Q. He lived down the road with his mother?
A. He lived down the road with his mother,

yes.
Q. He lived those two places all his life, but wherever it
. was, it was in those two places in Arlington County?
A. Yes.
Q. You got married to this man, Watkins, right herei You
didn't get any divorce Y
A. I didn't have to get any divorce.
Q. No, because you haqn~t been married to PhilY
A. No.
Q. I guess you and Phil had been diddling around a little
bit.. '

The Court: Just a minute. ])on 't use an expression like
that. She admits she had a child. She had lived with bin,
Q. You had this child by him Y
A. BvwhoY
Q.
PhilY
A. Why, sure.
Q. When you had the child, Phil was then living over here
in Arlingion County with his mother?
A. He was living with his moth~r, yes. He was living with
his mother.
Q. You knew when he married Rm:;etta Anderson 1 You
knew about that!
A. Yes.
Q. You didn't say a word about thaU
page 144 ~ A. I didn't have to sav nothing.
Q. There. wasn't anything to say about itf
A. People asked me to come up there and stop them.
Q. You didn't want to Y
A. No.
Q. You had no rea~on to Y
A. Why! I had no reason. .
Q. You said nothing about it f
A. No, nothing about it. to 3:nybody but him. I said something to him. He said he couldn't help himself is the reason he
married Rosetta.
.
Q. Later· on he married f Later on, you married Y
A. Yes.
.
Q. You didn't bother about any divorce f
A. I didn't have to get any divorce.

By
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Q. You didn't have to get any divorce because you weren't
marriedt
A. I wasn't married to Phil.
Q. That is right; you were not married to Phil, so you knew
you didn't have to get a divorce. You knew you were not
married to him Y
A. Sure, I knew it.
Q. There wasn't any doubt in anybody's mind about thatT
All this other stuff that has come up here recently,
page 145 they brought all this stuff up recently!
_A. Brought what upt
Q. Both these law suits T
A. No, I didn't bring it up here.
Q. They are just dragging you in the mire here!

r

Miss Hedrick: I object to that.
{}ragging anyone in the mire.
The Court: Objection sustained.

Going to Court isn't

· Q.. Where did you work after Ouner was born Y Where
did you work Y
· A. I worked different places.
Q. You made your own living t
A. Well, yes. I worked.
Q. You supported yourself Y
A. Part of it, and Phil helped me take care of Ouner.
Q. Phil contributed something to Ouner Y Ouner lived in
the house with you T
A. Yes.
Q. And wherever you moved, she moved t
A. Sure.
.
Q. When you married, she lived on with you and your
flusbandT
A. Yes.
Q. When you :finally married, she lived with you and your
husband!
page 146} A. Yes. That is right.
Q. You raised her, sent her to school and you
and your husband supported her and Phil would give her
something 7
·
A. Phil did the most of it, though. He taken care of Ouner
from the time she was born.
Q. He never invited her to go over there and live with him
and Rosetta?
A. Not with Rosetta, but she has been over there. He in..
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vited her to go over to Rosetta's liouse, but she didn't go when
Rosetta was there. When Rosetta and Phil broke up, he had
Ouner to go there.
·
Q. She never lived in that house with him Y
A. No.
Q. Never moved her trunk over there Y
A. No.
Q. Never carried her clothes over T
A. No. She had no cause to.
Q. She had no cause or invitation, either!
Miss Hedrick: She has testified she was invited.
A. She had invitation. Phil asked her to go there.
Q. He asked her to come there and visit T He didn't ask her
to live thereY
A. (No response.)
Q. Of course, you had this child in 1902, in March, and Phil
married that same year? That is right, isn't itT
page 147 t You had this child in March of 1902 and he married
in October, 1902?
A. I guess so.
Q. When he was married, he was living in the house with
his mother where he had lived all his life up to that time? .
Miss Hedrick: She didn't testify to that.

A- What did you sayf
q. When he married, lre was living in the house with his
mother where he had been living all his life f
A. When he got married Y
Q. Yest
.
A. No, becm::rse after bis mother found out he was going to
marry Rosetta, she had a little house built and moved into it.
Q. But up to the time he got married, she was living in the
same houseY
A. Where he was living atQ. She moved out of Phil's property T
A. Yes.
Q. But Phil was living there in Arlington County all his
life, wasn't he 7
A. Yes. I said yes.
: Q. He never lived anywhere else 7
· A. I don't know whether he lived anywhere else.
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Q. How long before Ouner was born did you know him 7
A. I don't know. I told you he was my first
page 148 ~ beau.
·
·
Q. He was a little older than you T
A. Yes.
·
Q. And all your life, you know all your life he lived in
Arlington County?
A. Yes.
Q. Kept his clothes in Arlington CountyT
A. Yes.
Q. Kept his teams in Arlington County T
A. Yes.
Q. Kept his shoes and his overcoat and everything he had
in Arlington CountyY
A. Kept everything he had in Adington County.
Q. ·Except the clothes on his back.?
A. That is right, and then he would come with me and stay
with me.
Q. When he would come to stay with you, that was all he
had? He didn't have a sui tease? ·
A. Because he worked at nig·ht.
Q. He used to slip over to see you T
A. He came over there.
Q. He would sneak over there Y
A. I don't know about the sneaking part. I say he was
living there because he came there. Every night when he
wasn't working he was there.
Q. But he didn't have a suitcase T
page 149 ~ A. He didn't have to have a suitcase.
Q. All he had was the clothes he had on his back
when he came in there?
A. That is all he did.
Q. He didn't have a razor?
A. I don't know what he had. I don't know whether he had
a razor or what he had.
Q. He wasn't completely dressed 1
'

Miss Hedrick : When he Game in the front door Y
Mr. J. Bradie Allman: No. You don't understand.
The Court: Go ahead.
By Mr. J. Bradie Allman:
Q. Along about that time. he owned about three or four
wagons and teams Y
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.A. That is right.
·Q. He kept those in Arlington County?
A. Yes.
Q. When he came over to see you, did they.have streetcars
or buses or something Y
. .
A:. When he first-no, he used to drive his horse and buggy
in'town and stay.
.
Q. He didn't have any stable th~r~ for the horse and buggyY
A. My cousin had a stable right there ..
Q. He would tie the horse up by t;b.e front door
page 150 ~ because he was going back the next dayY ·
A. I don't know. My cousin had a stable and
had a horse, too, and wagon.
Q. Phil came over in a buggy!
A. Yes.·.
Q. He kept the buggy over here in Arlington Countyf
A. Yes. He kept it over in Arlington County, his buggy,
and his wagons, too.
·
Q. He kept everything he had over here Y
A. That is right.
Q. Your first husband, Watkins, Dennis Watkins, you say
he·died?
·
·
·
A. Yes.
Q. When did he die Y
A. I don't know just when he died. I didn't keep no record.
Q. What did you tell them when you got the license to marry
Watkins?
A. I didn't have to tell them anything. Dennis got the
license himself to marry me.
·
Q. You told him and the clerk you were not married Y
A. No. I didn't tell him because I didn't come to the court
house.
.. Q. When he was talking about marriage, did you tell him
you. were not married!
page 151} A. I didn't have to tell him that. He knew I
·wasn't married.
Q. He knew a~d you knew you were not married?
·
A. Certainly.
Q. .You are sure you told Dennis Watkins you were not
married?
A. If I had been married I wouldn't have had to marry
Dennis Watkins, if I had had ~ husband.
Q. But you were not married Y
A. No.
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·Q. You never had been married 1
A. No. I never had been married when I married Dennis
Watkins. When Phil and I was living together, saying we
were married, I wasn't married to him.
·
Q. You knew you were not married Y
A. Yes.
' Q. That was just to keep from running him off Y
A. I don't know nothing about that part.
.
Q. Of course, he didn't see many people. He came in at
nighttime and went to work in the daytime 7
A. I don't know that, either.
Q. You were supporting yourself, weren't you 7 You were
working and making your own money, weren't you Y
A. When I was staying with my cousin, I didn't ask her for
· money. Phil gave me money. I didn't have to
page- 152 ~ take money from my cousin becaus·e they was both
old people, but I was just working along to help
her.
Q. But you did work and she boarded you and clothed you,
furnished you with a place to stay, and food! You roomed
and boarded with your cousin Y
A. Yes.
Q. You didn't pay her any lfoard Y
A .. No. I didn't pay her any board because she was my
cousm.
Q. But you helped her around the house f
A. Sure. I helped her around.
Q. You paid for your keep by your working. About how
old were you when you first knew Phil t
A. I don't know that either.
.
Q. Approximately how old were you f
A. I don't know just how old I was.
Q. Of course, you called your home here in Arlington
County, too. Your home was with your mother, wasn't itf
A. When I was staying with my mother it was my home, yes.
Q. You came over ·to see your mother any time you got
readyY
A. That is right.
Q. You called it home Y
A. That is right, and I called over there with my cousin,
it was my home.
·
page 153 ~ Q. Could you tell anything about how old you
were at that time?
.
A. N6. I don't know how old I was.
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Q. How long had you been going with Phil when Ouner was
born?
A. I don't know; about four or five years, I guess.
Q. What?
.
A. I don't know just how long. I was going with him quite
a while. '
Q.' How long did you stay over in Washington after Ouner
was born?
A. I stayed there quite a while, and then I came home,
stayed a while, and then I got a house.
Q. You got a.house over here¥
A. Yes. : -·
Q. In ArJiim-ton County¥
A. That is right.
Q. You say you stayed quite a while. Give us some idea.
You told me you stayed in Washington about three years.
A. About three years.
Q. How long did you stay there after Ouner was born Y
A. I know I stayed in Washington.
Q. Yes.
A. I don't know how long I stayed in there. I went backwards and forwards. I would c·ome home and stay a while
and go back in the•City and stay a while.
page 154 ~ Q. You did it both before and after Ouner was
born?

A. Yes.
Q. You would come over there and stay a while and come

j

pver here and stay a while?
..A. Yes, until I got a house.
Q. When you got a house, you got it over here?
A.· I stayed over here.
Q• .But all the while you wer~ in Washington you would
emne back and forth every once in a while to see your mother Y
A. Yes.
Q. And spend the night some time Y
A. Not all the time I come I spent the night.
Q. You mean you wonld spend more than a night Y
A. I stayed as long as I wanted to stay.
Q. Because your mother's home was your homeY
.A. Yes.
Q. Y.ou were always home there and you called it home T ·
A. Yes, that is right.
·
Q. As long as she li':ed?
A. Yes.
'J
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Q. This fell ow Banks, you hadn't known him over thirty
vearsY
· A. I don't know how long I have been knowing him. I know
I have been knowing him about thirty years or
page 155 ~ more.
·
Q. He hasn't been around these parts for more
than thirty years.
Miss Hedrick: I object to that.
~

Q. I ·will ask you how long it has been.
A. I don't know how long. I think his home has been here in
.Arlington County.
Q. How long has it been here Y
A. I don't know that. I don't know how long he has been
here.
Q. You told Miss Hedrick thirty years Y
A. I said I have been knowing him thirty years or more.
Q. You don't know where he was before you knew him, and
when you knew him he was in Arlington County?
·
A. Yes.
Q. And that has been about thirty years Y
A. Yes.
1.

Mr. J. Bradie Allman: I believe that is all.
By the Court :

Q.
A.
Q.
A.

How many children have you Y
Only one, Ouner.
Ouner is the only child you have ever had Y
Yes, sir.
·
Q. I am showing you a paper here which has been marked
Defendant's Exhibit No. 3, and I will ask you to look at the
name Ida Gray that is signed on there. Can you
page 156 ~ see that Y Do you wear glasses Y
A. No, but I coo 't see so good.
Q. Look here. Is that your handwriting Y
A. No. It ain't mine. I haven't signed none of these kind
of papers for nobody.
Mr. J. Bradie Allman: Can you write!
The Witness : A little bit.

Q. This is a photograph, you understand. The. paper was

.
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Ida Gray Dai,.is.
originally white. Did you go to the Health Office of the District of Columbia on or about the 9th day of December, 1946 f
A. No, sir.
Q. And ask for a birth certificate f
A. No, sir.
Q. Did you know anything about Ouner 's going down there,
bringing you a foi·m, and asking you to make it out Y
A. No, sir.
Q. How do you spell Ouner's· namef
A. I don't lmow. I never was a scholar. I don't know how
to spell Ouner 's name. I can spell my own name.
Q. You don't know how to spell Ouner's name Y
A. No.
.
Q. That is not your signatu:reY
A. No, sir.
Q. He wants you to write your name on a piece ·of paper
there.
·
page 157 ~

Mr. J. Bradie Allman: If you please.
The Court: Just write "Ida Gray".

(Witness writes her name.)
Mr. J. Bradie Allman: May I file this as Defendant's
Exhibit No. 57 I want to make it a supplement to that because
I want to add it to that.
The Court : All right.
(Said document, so identified, was received in evidence and
marked ''Defendant's Exhibit No. 5. ''')
By Mr. J. Bradie Allman:
Q. Ida, have· you ever seen this before f
Miss Hedrick: She wouldn't have seen that.
Q. Have you ever seen one like- it Y
Miss Hedrick: It wouldn't 'be like it because if would be a
different color.
Q. Have you seen anything- purporting to be a birth
certificate Y
A. I didn't have one. They didn't give me one and I didn't
go get any.
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I mean for Ouner. Did you have any birth certificate f
No.
Yon haven't bothered with it one way or another 7
No.
You haven't been after iU
A. No.
.
page 158 } Q. Did she and a man named Dade and a man
named Bowens bring you a paper about £our years
ago and tell you they wanted to get Ouner 's birth certificate 7
A. I don't remember.
Q. Do you know a man named Dade T
A. Yes. I know Dade.
Q. Do you know a man named Bowens f
Q.
A.
Q.
A.
Q.

The Court: Ernest Bowens.
A. Yes, I know Ernest Bowens.
Q. Did Ernest Bowens and Dade ever come to your home
with OunerY
A. With Ouner f
Q. Yes.
A. Yes. He always stayed at my home.
The Court: No.

He means, did all three of them come

there, Dade, Bowens and OUner.
Q. About three years ago, to be exact, on December 9, 1946,
did they come in there togethel' with a white slip of paper and
ask you to sign it Y
A. I can't remember.
Q. In 1946, you did live at 1620 South 14th Street, Arlington,
didn't you7
.A. Yes.
Q. You actually lived at 1620 South 14th Street, Arlington!
A. Yes. That i:s where I live.
page 159 } Q. Yon still live there Y
A. Yes~
Q. I want to call your a.ttentilOJl t<J thist if. yo11 don't mind.
Look at this signature again and that and see if you wrote
either one of them.
·
A. I don't think I wrote them.
Q. That is Ida Gray there, 1620 South 14th Street.
A. No. I didn't write it.
. Q. You didn't write either one of themt
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A. No~
Ida Gray.Davis.
Q. I am reading from Exhibit No. 4.
A. I can't help it.
Q. That is Ida Gray there, 1620 South 14th Street!
A. I don't know nothing about that. I don't know a thing
about it.
Q. Do you know Ouner's handwriting!
A. No, I don't.
Q. Would you recognize her handwriting if you saw it!
A. N0 1 I co~d. not.
·
Mr. J. Bradie Allman: All right.
Miss Hedrick: I have some more questions but I would
like to get a paper from the Clerk's Office.
The Court ·. All right. Take a little recess until you get it.
1mge 160

t

(A short recess was taken.)
RE-DIRECT EXAMINATION.

By Miss Hedrick:
.
Q. What was the name of the cousin with whom you stayed
in Washington Y
·
A. Robert Gray and Becky Gray.
Q. Do you know when he died Y
A. Indeed, I don't. I don't.
Q. Was there or was there not any church ceremony between
you and Phil Anderson T
A. No, ma'am.
Q. Did you ever go to apply for a marriage license any
place!
A. No.
Miss Hedrick: That is aII.
Mr. J. ~radie Allman: You say you are sixty-seven years
old nowt
·
·
·
Miss Hedrick: Is this some.thing new? .
Mr. J. Bradie Allman: I want to get her age.
The Court: She said sixty-seven years.
Mr. J. Br~die .Allman: All right.
RE-CROSS EXAMINATION.
By Mr. J. B~adie Allman:
Q. Are you sure of your age f
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A. Yes.
page 161

~

Q. You are sure that is correct f

A. Yes.
Q. I believe yQu married Dennis Watkins March 28, 1920 Y
A. I don't know just when it was when I married Dennis
Watkins.
Q. You told the Clerk then you were single Y
. A. '' Told the Clerk''? I didn't come up here to tell the
Clerk nothing.
Q. You were single T
A. On the marriage license Y
Q. Yes.
A. If I hadn't been single I couldn't have married him
Mr. J. Bradie Allman: All right.
The Court: How many more witnesses do you have T
Miss Hedrick: I have three witnesses. One of those is
direct examination and the other two are rebuttal witnesses,
so there is only one more.
The Court: Let's recess until tomorrow morning at ten
o'clock.
(Whereupon, at 4 :20 p. m., this hearing was adjourned
until Thursday, April 6, 1950, at 10 :00 a. m.)
page 162

~

Thursday,, April 6, 1950
Hearing in the above-entitled cause was resumed before
.the Honorable ·walter T. McCarthy, Judge of the Circuit
Court of Arlington County, Virginia, in the Court House,
Arlington, Virginia, commencing at 10:00 o'clock a. m.
Present: (Same as heretofore noted.)
PROCEEDINGS.
Miss Hedrick: May it please the Court; in· examining Mr.
Green I would like to have the file reassembled in the law case
with the exhibits.
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Thereupon

H. BRUCE GREEN
was called as a witness by counsel for the Plainpage 163 } tiff and, having been first duly sworn, was examined and testified as follows:
DIRECT EXA.l\UNATION.
By Miss Hedrick:
Q. State your name, please. ,
A. H. Bruce Green.
Q. Your occupation?
4. County Clerk of Arlington County.
Q. How long have you been County Clerk of Arlington
County?
A. Since May 9, 1945.
Q. What is your residence!
A. 1407 North Barton Street, Arlingt~n.
Q. As County Clerk of Arlington County, are you also the
Clerk of the Circuit Court of Arlington CountyY
A. I am.
Q. W.ere you such Clerk in April, 19477
· A. I was.
Q. And you have been continnot\SlY from the date you first
mentioned and still are Clerk at the present time?
A. That is right.
Q. As such Clerk, state whether or not you are the officer
entrusted with the papers of the Circuit Court of Arlington
County, Virginia Y
A. I am.
Q. And were during the year 1947Y
page 164} A. That is correct.
Q. I call on yon now to produce all the papers
of your office with respect to the Circuit Court of Arlington
County Law Action No. 1936, Ouner Anderson Patterson,
Plaintiff, vcrsit.c; Rosetta Anderson, individually and as Administratrix of the Estate of Phillip -t\.nderson, Defendant.
A. Assuming that the assembly is correct, here they all are.
Q. Assuming we put back in the ones that we removed yesterdav Y
A. ·That is right.
Miss Hedrick: I offer .this complete folder in evidence with
all the papers attached to it.
Mr. J. Bradie Allman: We object to all of that except the
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Notice of Motion for Judgment and the judicata on the
grounds that ho part of that file is of record in the case except the Notice Qf Motion for Judgment and the judicata.
The Court: I understand the file is called a file. It proves
it is a file. It might prove something else, too.
Miss Hedrick: I want at this time to· offer in evidence a
paper attested by the Clerk and attached to the Answer to
the Crossbill styled Instruction No. 1, and offer this on the
basis of an authenticated document.
Mr. J. Bradie Allman: Let me see that. I don't understand what you say it is.
pa,ge 165 } The Court: Crossbill.
Miss· Hedrick: It is attached as an exhibit to
my Answer to the Crossbill, but it is an authenticated copy
attested by H. Bruce Green, Clerk of the Court, and as such is
admissible in evidence without further proof.
.
Mr. J. Bradie Allman: I assume that the object of the
introduction of this is to attempt to prove by an instruction
in a previous law case that the question of a common law marriage was placed in issue by an instruction in a common law
action, and for that reason I object to the introduction of the
instruction on the grounds that an instruction does not
create an issue and an instruction in the case can in no wise
be used to create an issue, as an instruction is no part of the
pleading, and the issues are made up in the pleadings and it
does not appear in the Notice of Motion for Judgment.
There is no allegation with respect to an existing common
law marriage or even a parent and a bastard has a right of
action under Lord Campbell's Act for death by a wrongful
act, and it was not necessary to prove that. It was not ne~~,:;~.sary and it was not nlleged in the Motion, that a common law·
marriage existed between the mother of the Plaintiff here and
Phillip Anderson.
The Court: The objection is overruled. I am going to
rule on that question again whenever it becomes necessary on
an argument on the merits of the caRe. When it is
page 166 ~ closed, when the caRe is argued after all the evidence is in, I will listen to you again, but the objection is overruled now.
Miss Hedrick: I offer this, then.
Mr. J. Bradie Allman= Note an exception to the ruling,
please.
Miss Hedrick: It is designatec1 at present as Instruction
No. l.

17 2

Supreme Court of Appeals of Virginia.
H. Bruce Gree11,.

By Miss Hedrick:
Q. Mr. Green, I ask yQn, directing your attention to this
law file which you have identified here and the Instruction
numbered 1, now offered in evidence, to state where this paper
came from, the original of which that is a copy.
The Court: I imagine they will concede it came out of that
law file.
Mr. J. Bradie Allman: Yes, indeed ..
Miss Hedrick: You will concede that the instructions that
are attested .by the ClerkMr. J. Braille Allman: Yes. I will assume you are going
to introduce it and we will note the same objection and exception.
By Miss Hedrick:
Q. State· whether or not you were present in Court at the
beginning of the trial of the law case that has been identified
here as 1936.
.l\.. I was present until the opening statements
page 167 ~ were completed and then I left. Mrs. Long, as I
recall it, was there from that time on.
Q. Did you hear the opening statement of the attorney for
the Defendant?
A. I did.
Q. vVho was the attorney for the Defendant in this case f
.A. James H. Raby.
Q. Do you remember his opening statement¥
Mr. J. Bradie Allman: I object to tliat.
The Court: Objection .is overruled.
A., The only reason I do remember is because it was the
shortest one I ever heard made in the courtroom.
Q. You do remember iU
.A. Yes.
Q. What was his opening statement?
A. As I recaU it, Mr. Raby stood up and said, "If your
Honor please and Gentlemen of the Jury: We expect to prove
the Plaintiff is a bastard," and sat down.

Mr. J. Bradie Allman: I move to strike the evidence of the
opening statement as not being in the evidence anywhere at
any time.
·
The Court: Objection is overruled.
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Mr. J. Bradie Allman: Exception.
Miss Hedrick: That is all. I had better complete the
identification of this. Instruction numbered 1,
page 168 ~ Instruction numbered two and the two is crossed
out and three writen in in handwriting, Instruction No. 2-at the bottom it has the name James H. RabyInstruction numbered 2 with. the two written out, which has
the word "law" written on it.
The Court: There are four of them?
Miss Hedrick : Yes .

•

•

•

•

•

EMMA H. CLIFFORD
was called as a witness by counsel for the Plaintiff and., having been :first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Miss Hedrick :
Q. Tell us your name.
A. My name is Emma H. Clifford.
Q. Where do you liveY
A. 2601 South Second Street, Arlington.
.
Q. How long haYe )7 0U lived in Arlington County¥
A. All of my life, over fifty years.
Q. v\That was your occupation in the early 1900'sY
A. Public school teacher.
Q. Where did you teach Y
A. I taught at what is known now as the Hoffman-Boston
Junior High School.
Q. Are you acquainted with this lady over in the corner
with glasses. on?
page 169 ~ A. Yes, I am.
Q. ,v110 is she y
A. Her name was Ouner Anderson when I taught her.
Q. She was one of your pupils, was she 1
·
A. She was.
Q. What was her name at the time you taught her?
A. Ouner Anderson.
Q. In what grades did you teach her?
A. I taught the fourth and fifth.
Q. Which of the grades was she in with you, if you recall?
A. I believe she was in the fourth.

174

Supreme Court of Appeals of Virginia.
Emma H~ Clifford.

Miss Hedrick: That is all.
CROSS EXAl\ITNATION.
I

By Mr. J. Bradie Allman:
Q.
A.
Q.
.A.
Q.

How old did you say you were Y
I am fifty-six years old.
Did you know Phillip Anderson Y
Yes, I did.
-- How long did ·you know him 7
A. Oh, well, I have heard oi him ~Ver since I can remember.
Q. Do you know he worked at the brickyard Y You are
fifty-six years old. Do you remember back in 19007
A. Yes, I guess so.
page 170} Q. When McIGnley was assassinated?
A. Yes.
Q. Did you know Phillip Anderson then Y
A. I would sav I did. I knew his name.
Q. You knew 'where he lived over there with his mother Y
A. Yes, over on Arlington Ridge Road, about.
Q. In Arlington CountyY
A. That is right.
.
Q. He lived there all of his life?
A. Yes, he did.
Q. He married Rosetta Anderson. Do you know her 1
A. I know the name, but the person I really don't know.
Q. Do you know Ida Gray?
A. I know the name, too, but I couldn't say that I knew
her.
Q. She lived down there in QnE'en City?
A. Yes, went to Mount Olivet Church. I know where the
Gray family lived.
. .
Q. That was in Arlington County?
A. Yes.
Q. Was she living- there in 19007
A. I would sav she wa~. I don't know.
Q. The first t'ime vou heard of her and the last time vou
heard of her., she was living in Arlington CountyY
.
Miss Hedrick: I obiect to that. He has called
page 171 } this witness as his own witness. He is asking
leading qrn~!:ltions.
The Court: It·seems to me that it has to do with whether

Onner An.derson P~tterson y. Rosetta Anderson, otc.

1?5

Emma H. ·Clifford..

or not she taught her in "the fourth and fifty grades~ Objecttion is overruled.

A. I don't know where she lived. As I told you, I knew
her name. Where she resided, I am not sure of that. I
wouldn't state that.
Q. This Ouner Anderson came to your school. Wh~re did
she live?
A. I think she lived there.
Q. With whom did she live?
A. I am not sure of that. , I thought she was living with
her grandparents, but whether she was, I don't know.
Q. Who was her mother¥
A. I don't know whether I enrolled her in her mother's
name or grandmother's name. I am looking back to 1918. I
don't know how I enrolled her.
Q. She was sixteen when she was in the fourth grade T
A. She was in the· fourth grade..
Q. At sixteen years of age?
·
A. She was either in the fourth or fifth grade because that
is what I taught. To be definite about which one it was, I
conldn 't be.
. Q. Sixteen years of age, she
still in the fourth grade?
A. I couldn't state now.
page 172} . Q. Would the records of that school showf
A. The records, to verify what I said.
Q. Where are the recordsT
A. What is his name? His name was Kemp at that time.
Q. I am a strang·er here.
A. The school records would have to prove just how she
was enrolled, not my memory of fifteen or twenty-five years.
Q. Are you still teaching school?
A. No, I am not. I havcm 't since 1918.
Q. You don't know anything about where she lived or with
whom she lived 7
A. I thought that I said that she was living ·with grandparents. I don't know, exactly.
Q. -Who was Ida Gray's mother? Do you, know her?
A. No. I don't know her.
··

was

Mr. J. Bradie Allman: All right. That is all.

I

1
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RE-DIRECT EXAMINATION.
By Miss Hedrick:
Q. Did you know Phil ..i\..nderson's mother!
A. Yes, I did.
Q. Where does she live 1
A. I think she lived with him.
Miss Hedrick: That is all.

. A. (Continued) Or very close there, in a small
page 17.3, ~ house, on an adjoining· place.
By the Court :
Q. When did you begin to teach school Y
A. 1913.
Q. Where did you teach this gir11
A. A.t what is known now as the Hoffman-Boston Junior
High School, which was then known as Jefferson Public
School.
Q. Did you teach in the building known as the Odd Fellows
Hall?
.A. No, I didn't, never did.
Q. Do you remember when the school was going on tl1ere?
A. Yes, I do,, and then taup:ht up in the Sunday School
room to the-St. John's Baptist ChurcI1 at the time the Jefferson
School was located hi Odd Fellows Hall, then they combined
the two schools and moved tl1em into the brick building which
is now known as the Hoffman-Boston Junior High School. ·
Q. Is that the building where you taught herf
A. Yes. That' is the building where I taught her.
Q. That was the fourth grade? ·
A. I taught the fourth and fifth grade. To be exact what
grade she was in, I couldn't be at this time.
Q. It was the fourth or fifth grade that you taught her and
you taught .her in what is now the Hoffman Schoon
A.. Yes..

Q. A:nd' tlim was after they had left the-.
A. Odd Fellows Hall; that is right.
Q. You think that was within the period from
within 1916 to 1918 Y
A. I know it was, yes.
page 174 ~-

Miss Hedrick: I thought you said you taught from 1913
on, the time she was there.
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The ·witness: That is right.
The Court: All right.
Miss Hedrick: That is all.

•
page 178
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ROY G....~LLMAN
was called as a witneRs by counsel for the Defendant and,
.having been first duly sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. J. Bradie Allman:
Q. Your name is Roy Allman Y
A. That is rig-ht.
Q. Are you one of counsel in this case?
A. Yes.
Q. Are you the gentleman referred to by Ouner Anderson \\
yesterday in her testimony f
A. Yes.
Q. Did you go to her home f
A. Yes.
Q. Did you go over there with a man named Ernes.t
Bowens?
A. Ernest Bowens.
Q. How did you happen to go there Y
A. Ernest Bow~ns telephoned me and said thatMiss Hedrick: I object to that.
The Witness: He called me over the telephone.
.
The Court: Objection is overruled.
The ·witness : He called me over the telephone
page 179 ~ and said that the previous conversation concerning the compromise that Ouner wanted to see me.
Miss Hedrick: I object to this as all being hearsay. l
don't see how he can bring in what· Ernest Bowens told. him
over the telephone in the absence of·
Mr. J. Bradie Allman: He came to J\fr. Allman.
Miss ·Hedrick : He said Ernest Bowens called him on the
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telephone. Now he is proceeding to tell what Ernest Bowens
told him over the telephone.
·
The Court: I think the objection ought to be sustained.
You can put Ernest Bowens on the stand if you want to and
ask him about it. .
The Witness: The Plaintiff mentioned Ernest Bowens so
I came -there with Ernest Bowens.
By Mr. J. Bradie Allman:
Q. Did he ask you to go to her home Y
Miss Hedrick: I object to that.
The Court: Objection sustained.
Mr. J. Bradie Allman: Exception.
A. He said he was representing her· in the compromise.
Miss Hedrick: I object.
The Court: Objection sustained.
Mr. J. Braaie Allman: Exception.
Bv Mr. J~ Bradie Allman:.
.
..Q. When you got to her home, did she know and expect
youY
page 180 } A. Yes.
Mr. J. Bradie Allman: There is agency, if your Honor
please.
The Court : You ca? tell how she _knew and expected you.
· Q. How did you know she expected you Y

A. Ernest Bowens asked me to go over there and pick him
up.
.
Miss Hedrick: I object.
The Court: Objection sustained.·
Q. What did Ernest Bowens say to her in your presence
and her presence?
A. When we went in, Ernest.Bowens says, "Here is Mr.
Allman. · I came over with him as you suggested you would
be home at this time and he could see you and you could talk
with him. about that matter we talked about."
· At that point I told her who I was. It was obvious she
knew who it was, and in my opinion-
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Q. Don't tell your opinion. What did you say to he·rt
A. I told her ~ho I was, and that Ernest told me that she
wanted to see me.

Miss Hedrick: This was what you told her at the time?
The Witness: Ernest was sitting there in the front ro,om.
I was standing in the front door. I wa-sn 't sitting down.
Miss Hedrick: This is what you were telling
page 181 ~ Ouner Patterson at the time?
The ·witness: That is right.
By Mr. J. Bradie Allman:
Q. What did you tell her?
A. · I told her my name, told her I understood she wanted to
talk about a compromise settling this case.
Q. What did she say?
A. Said she wouldn't talk about it, didn't want to talk
about it, Mi~s Hedrick was her lawyer and Miss Hedrick told
her not to talk concerning a compromise.
Q. What did you sayY
.
A. I said, "That is all. I don't want to~ if you don't want
to discuss it, but I thought you asked me to come over here
and bring Ernest Bowens with me and'we would talk compromise.''
· ·
Q. What did· she say?
A. She says-well, she aRked me if I had talked compromise
with Miss Hedrick. I said yes, I thought I had, and she said,
'' Miss Hedrick is my lawyer.''
· ·
.
I said, "That is all. I have nothing else to say,'' and I
left.·
Q. When WM thatf
A. I think it was some time in July or August. It was
prior to the reversal of the Supreme Court, while the case
was pending.
pag·e 182 } Q. Who is Ernest Bowens? What is his interest in this?
A. Well, I don't know, except he is apparently acting for
Ouner.
.
•.

Miss Hedrick: I object to that.
The Witness : He told me OunerThe Court: Objection sustained.

I

I
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Bv Mr. ,J. Bradie Allman:
·Q. Is he the same man she testified to yesterday that went
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down to the Health Department and got this birth certificate
doctored up Y
A. Yes.

Miss Hedrick: I object to that question.
The Court: Objectipn sustained.
Miss Hedrick: And move both the question and the answer
be stricken.
The Court: He is the same man who went down to the
1
Health Department with her, period.
·
Mr. J. Bradie Allman: I submit, if your Honor pleaseThe Witness: He told me sometµing about that.
Mr. J. ·Bradie Allman: Just a minute. I am going to put
this in the record.
I submit the birth certificate has been doctored up. It has
the name of the mother on there and her mother denied it has
her signature on there, and he has her name on there, and she
denied it, her signature, and if it is not doctoring
page 183 ~ a birth certificate, what is it Y
The Court: I don't deny that, but I don't tlliuk
you can show Ernest Bowens went down there and doctored
it up. Maybe he did, but it has. not been shown.
Mr. J. Bradic Allman: I am not accusing liim of it, but I
gay-or not any particular person-but I say when they introduce a birth certifieate here and she is vouching for that
being her birth certificate and it says of record .that her name
is on it and her purported mother's nanie is on it, and both of
them deny they had anything· to do with it, I say the responsibility of doctoring that rests on Ouner Anderson.
The Court: There is not any jury here. I have heard all
the evidence and the birth certificate has been chang·ed, doctored or not. There is not any question about that, and
Ernest Bowens is the man who went down there with her
when she made the application. 1\fake all the arguments you
want when you get there.
·
.
Mr. J'. Rradie Allman: All right. The witness is with you.
CROSS EXAl\HNATION.

By Miss Hedrick:
.
·Q. At the time you went to Ouner's house, did you have
an automobile!
A. Yes.
Q. Was it a new onef
page 184} A. Yes.
) .
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-Q. ·what model and makei
A. Pontiac, I think.
Q. What year?
A. About 1948.
Q. Where did you park iU
A. Across from her house.
Q. Did ·you show Ouner your automobile while you were
there at the ·house?
A. I think she saw it. I didn't leave the door and she
didn't leave the room. It was parked across from her house.
Q. Did you tell her you were an automobile salesman?
A. No. I told her I had an automobile I would like to sell
her.
Q. How long· have you known Ernest Bowens?
.A. .About a year, I suppose, probably a little longer.
Q. How did you first come to know Ernest Bowens Y
.A. He came over to mv office f
Q. Your office in vVasl1ington Y
A. Yes.
Q. Did he introduce himself to you V
.A. Yes. .
Q. Can you fix the date of tbat1
.A. No.
Q. About a year ago is the cl9sest you can fix it?
.A. I would say eighteen .months. He telepage 185 } phoned me a couple of times and told me who he
.
was and said he wanted to rent some property.
Miss Hedrick: I object to what he said.
The Witness: He wanted to rent some property.
Miss Hedrick: I object to what was said.
The Court: Objection sustained.
Mr. J. Bradie Allman: If your Honor please, he is being
examined as to how long he has known this man and how he
knew him.
Miss Hedrick: No, not how ~e knew him.
By Miss Hedrick:
Q. On how many occasions have you seen him since you
first met him eighteen months ago?
·
A. I am not sure.
Q. Would it be one or two, six or seven?
A. It would probably be ten.
Q. .At least ten occasions?
A. Yes.

··-
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Q. Where have you met with him Y
A. In my office. ''William'', he is ''William''.
Q. Wh~re have you met with him Y
A. Oh, where f In my office, over at my .property.
Q. Where is your property Y
·
A. It is adjoining- Albert Dade.
. Q. Where is Albert Dade's property?
page 186 } A. Behveen mine. and Ouner .Anderson's-I
mean Phillip Anderson's.
·
Q. By that you mean the property referred to in this deed
.
book, in Deed Book ',·o '' 4 Y
A. The one recorded in Phillip Anderson's name.
Q. Have you met him any other places except your office
and this one occasion at Ouner Anderson's house Y
. A. Yes. I think I have.
Q. WhereY
A. I don't know what the street is, in Arlington County
close to the church over there.
Q. Did you ever make any presents to Ernest Bowens Y
A. Oh, no.
Q. Did you ever give him a hat or overcoat ·or anything
like that?
A. No.
Q. You never did?
· A. No.
.
Q. Did you ever promise to give. him anything?
A. No. I gave an overcoat, some women's apparel, shoes,
hats, men's shoes, to a church organization.
Q. What church was that?
A. I have a memorandum there.
Q. A church of which he was a memberY
A. No. A church. He said it was-

page 187 }

Miss Hedrick: I object to what he said.
Mr. J. Bradie Allman: Sit down.
The Witness: · He told meThe Court: Wait a minute. I think he has a right to
answer that .Question. You are tr.ying to hamstring him on
this thing. You want to show he g·ave him something for
some purpose.
Miss Hedrick: I thought he would get the same thing in
in other words.
The Witness: I would like to have the exact name. I
don't remember it.
The Court: Some organization he named?
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The Witness: It is a reliable organization, a colored organization for the church over here, and I happened to jot
down the name. He came to my office and got this overcoat
and other wearing apparel, men, women and children. I
gave him some toys ..
By Miss Hedrick:
Q. Was it a new overcoat"and hat,
A. Oh, it was old.. I got it in 1942, I think.
Miss Hedrick: That is all.

RE-DIRECT EXAMINATION.
By Mr. J. Bradie Allman:
Q. Did Ouner Anderson seek you out or did you seek her
ouU
A. ·She sought me out.
page 188 }

Mr. J. Bradie Allman: Stand aside.

RE..:CR,OSS EXAMINATION.

By Miss Hedrick:
Q. Just what did she do to your knowledge to seek you
ouU
The Court: I don't know who we are trying but this is
directed. at him and if he is going to do an act with a certain
beliei,e in his mind, whether it is hearsay or not, I think
he has a right to show what he acted upon. I know what is
coming now. He is going to say Ernest Bowens told him
something. You are going; to object to it. He may have been
telling a deliberate falsehood. If he told it to him and he
acted-on it,'I think he is entitled to tell it.
, .
.:
The Witness : What was your question again'!
Q. What led you to believe that Ouner Anderson sought .
.
you outY
A. Ernest Bowens telephoned me a year or a year and a
half ago and said he was a friend of Ouner who wanted to
see Ouner got some money, and would I consider compromising that land over there, that he had some friends he wanted
to move in the house.
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He said, '' I know you own some colored property down
there.'' I got the idea a first cousin or some of his relatives
wanted to rent the house.
I said, "vVell, didn't you testify in that case?"
page 189 ~ Before he said yes, I said, "What are you talking
to me like this for¥ Do you want my colored proprety or are you just fishing?'' and he said, well, he wanted to
rent the house.
·
I said,~' 'You come over to my office. I will rent you any
properfy•I have." During the week he came over to the office.
He talked about renting some colored property, some of his
relatives, some of his friends, and he says, ''Yon know Ouner
Patterson is kind of hard up.''
I said, "Well, that is too bad. A lot of people are hard
up. I am, too.''
We would talk along like that, just as you would talk, too.
I says, '' Miss Hedrick didn't send you over here to my office,
did she?'' and he says, ''No. no, no, no.''
I says, ''Have you talked to Miss Hedrick Y'' He said,
"Yes. I have talked to her once in a while."
I says-, ''Did you testify for Miss Hedrick in the other
case?'' He sa.id, "Yes."
I said, "Let's talk about my property. Let's forget about
Ouner."
Oh, two weeks or a month later he called me up ag-ain and
he says, '' Ouner is in New York. I would like to have-she
wants to compromise. .She needs money and she wants to
compromise.''
I says, "Well, now, Miss Hedrick is her lawpage 190 ~ yer. Why don't yon have Miss Hedrick call me
and we will get together on iU"
He says, "Well, Miss Hedrick is a lawyer of record and
Miss Hedrick probably doesn't want to settle the thing.''
I. says1 ''Why?''
H:e said, uwen, her fee comes out of this. It is on a
'6asiS' where the amount recovered, she gets a certain percentage of it.~~
I said, "I don't like this. I would rather for you to have
Miss Hedrick call me," and he called me up a month later,
two weeks or a month later, and says, '' Ouner is in New York
and I need $25 to g·et her down here.''
I said, '' Why should I pay Ouner 's way down here 1'' and
he says, "Well, I need it very bad." I said, "Does Ouner
need it or do you need it f''
He said, ''Well, Ouner needs it." I said, "Did Ouner tell
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you to call me i'' He said, ' 'Yes. '' I said, ' 'You tell Ouner
to write. me a letter and state in it what she wants, exactly."
I said, "I can't talk with you about this matter, even though
ordinarily two people dealing with property you can.'' I
says, '' I am the counsel in this and you know it, and I don't
like that particular phase of it. You tell her to wcite me a
letter.''
About a week later he broug·ht a letter over to my office.
He said it purported to be from Ouner.
_ Q. ·no you have it?
page 191 } A.· Yes. And he asked in the letter-he
saidQ. A.re you going to testify what the letter said?
A. No. Ernest Bowens asked me to put it in legal language.
Q. Asked you to put the letter Ouner was going to write
to you in leg·al language?
A. That she did write to me, that he said she wrote to
me.
Q. He did not give you the letter¥
· A. Yes.
Q. Did he ask you to put the letter in legal language?
A. That is rig·ht. And then apparently the thing washe quieted down for a while. He called me on the telephone
and said Ouner had returned to New York and she would be
back such and such a date, wanted to know if I could go over
to see her.
I said, "Well, now, I am not sure." I says, "You call me
back on that date, and I will find out whether I can go over
to see her, "and he made a date and asked me to pick him up
to go over to see Ouner. He said he was going to effect a
compromise if he could. He wanted to help Ouner out. He
was doing it at her request.
· Miss Hedrick: That is all.
Mr. J. Bradie Allman: That is all.
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Thereupon.·
page 192.

~

ROSETTA ANDERSON
was called as a witness by counsel for Defendant
and, having been .first duly sworn, ·was examined and testified
as follows:
DIRE·CT EXAMINATION.
By Mr. J. Bradie Allman:
Q. Your name is Rosetta Anderson Y
A. Yes, sir.
Q. How old are you, Rosetta Y
A. I will be seventy-five my next birthday.
Q. :Seventy-five years old next birthday?
A. That "is the 28th of this month.
Q. Where do you live Y
A. In Arlington County.
.
Q. How long have you lived in Arlington County T
A. All my life. I was born here.
Q. All your life Y
A. Yes.
.
Q. YOU are. the wife of Phil~ip Anderson 7
A. I am the wife of Phillip· Anderson.
Q. When were you married-and I will ask your Honor, if
I may, to use that marriage certificate.
Miss Hedrick: It is in the file in the law case.
Mr. J. Bradie Allman: I am introducing it as a part of
the law record. I am introducing it in the pending record.
The Court : Can you read that Y
The .. Witness : I can tell you when I was
page 193 ~ married.
The Court: All right.
The Witness: I was married in 1902, the 8th of October,
on Wednesday.
By Mr. J. Bradie Allman:
Q. Where!
·
A. In Mount Zion Church a little ways from me, where I
live at.
The Court: In Arlington County?
The Witness: Yes.
Mr. J. Bradie Allman: I will ask that that be filed as an
independent exhibit by Rosetta Anderson.
The Court: This will be Defendant's Eihibit No. 6.
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(Said certificate, so identified, was received in evidence and
marked "DefendanPs Exhibit No. 6. ")
By Mr. J. Bradie Allman:
Q. How long did you know Phillip Anderson before you
married him Y
A. I knew Phil all my life.
Q. All your life Y
A. Yes, I did.
Q. About how old were you when you got married t
A. I was twenty-seven. I d~n't know how old he was, but
I was twenty-seven when I married him.
Q. About how old was Phillip when he died T
A. I think they have it on record he was eighty·
page 194 ~ some.
Q. You had known him here in .Arlington .
County?
A. All my life.
Q. Where did he live Y
· A. He lived in Arlington County all of his life that I knew
him. He lived down the road in a brick house that blowed
clown one time. A big storm came up. Then he moved up
right where I am at now, built a two-room house, moved himself and mother up there, and he sta.yed there. After a while
he built on four rooms. He stayed. there. :ais mother and
sister st~yed there. I knew him for a long while.
Q.- About how long had you known Phillip when you married
him in 1902?
A. I knew him all my life, run around, played with him.
Q. About what date did you :first know him?
A. I can't say what date. I have known him ever since I
was big enough to look at him. I knew him as a child.
Q. How far from his home did you live Y
A. I lived over on Johnson Hill with my mother.
Q. How far is thatY
A. I guess it was about four or five squares, up the hill and
down.
Q. How often did you sPe him?
A. Any time I felt like it I would go over there.
Q. I mean, normally how· often f
page 195 } .A. I went there all the time, and I didn't see
him, to come to see me, only on Thursday when
I was off.
Q. He came to see you how long Y· Did he pay court to you
before you were married?
·

1
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A. I guess about two years.
Q. He came to see you every Thursday f
A. Every Thursday.
Q. Where was he working at that time?
A. For Virginia Brick Company.
Q. You were married in 1902 and he had been coming to see
you for two years and you, of course, had known him before
that?
A. Yes.
Q. Did he have any property at the brickyard-any teams
or tools?·
.
A. No. He had them up to his house.
Q. What did he have at his house!
A. He had six horses when I married him. That is all I·can
.find out. He had six horses, three teams, and about six or
seven horses. He had a buggy, horse and buggy.
Q. What did he do with those teams¥
A. He used to work in the brickyard.
Q. He and the teams?
A. He had the teams himself. He got hvo men, Walter
Custis and Howard Peyton working for him there. He worked
down to the brickyard. He worked down there every other
day and every other night and his teams worked
page 196 ~ there _hauling brick.
Q. How long before you were married did you
know he was working there?
A. All the time when I knew him he worked there.
Q. You were married in 1902 Y
A. 1902.
Q. Where did he live f Where was his home and where did
he eat and sleep in 1901 and 1902?
A. 1902 he began to eat with me and he ate there until he

died..

Q. -w=here didhe live, sleep and eat in 1900, 1901 and 1902?
A. He stayed with his mother. His mother and him stayed
together. When I married him his mother moved out.
Q. Where!
A. Right next door.
Q. Into whose property did she move?
A. Oh, Lord. The Government has· got it now. I think it
was Mr. Soller. She rented a little house.
Q. On whose property did you and Phil live?
A. I lived on Phil's property.
· ·Q. He lived on his own property?
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A. He did.
Q. I believe he bought that property in 1892 or 1893?
A. I don't know when he bought it.
page 197 ~ Q. He married you there?
A. Yes.
Q. Have you lived with him continuously from that date to
this?
A. Until he got struck and went to the hospital and he died
at the hospital.
Q. Did Ouner Anderson, the girl they call Ouner Anderson,
with gray hair, ever live in your house with you and your
husband?
A. No, sir.
Q. Did she ever eat a meal in your house?
A. No, sir, not ·when I was there. I ain't never seen her
there until after Phil was dead, and she came and asked me
could she go to the funeral. I looked at her for a few minutes
and I said yes.
·
Q. Did you know Ida Gray?
A. Yes.
Q. How far did Ida Gray live from you?
A. Down the hill. I lived on the hill.
Q. How long did you know Ida Gray Y
A. I have-I knew when she came up here?
Q. When did she move in?
A. I couldn't tell vou hold old she was.
Q. You were a chiid when you first knew her 1
A. Yes, child, children, young girls.
page 198 ~ Q. That was before you married f
A. Yes, before I was married. I didn't know
nothing aboutQ. v\There was Ida Gray's home in those days, the year
1899?
.
A. I don't know. She cam~ here from somewhere. I don't
know where.
Q; Where did she live here?
A. In Queen CityT
Q. If you knew her as a girl, you were twenty-seven years
old when you married, you must have known her some time
before you married?
A. Who?
Q. Ida Gray.
A. I lmowed her before I married him; sure, I did.
Q. Did she live in Arlington Comity, Virginia?
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Yes, Queen City.
That was then Alexandria County?
Yes, Alexandria County,' Queen City.
Did you know anything al1out her living in Washington Y
No, nothing about it.
·
I assume that you were in domestic service Y
Yes.
Did she do the same thingY
I don't know. I never_ knowed a job she was on in my
life.
·page 199 ~ Q. Did Ida Gray ever complain to you that you
·
were living with her husband Y
Miss Hedrick: I object to that as being a leading question.
_The Court: Objection is overruled.
A. No.
.
Q. Have you been seeing her over all these years
A. Just see her pass, at church or something like that. I
have never gone to her house and she has never came to mine.
Q. And you knew her in 1902 when you married Phillip
Anderson?
A. I object to that as being a leading question.
The Court: She has already said it about three times
before.
Mr. J. Bradie Allman: I was leading her to something else.
It was a leading question and I apologize to the Court and
counsel, too, for asking it in such form.
Miss Hedrick: And so many times.
Mr. J. Bradie Al~an: I apologize again for repeating.
The Court: Let's go ahead.
By Mr. J. Bradie Allman:
Q. You have just testified that Ida Gray knew you and you
knew her in 1902 Y
·
·
A. Yes.
page 200 ~ .Q. Did she at that time or any other time com,
plain to you that you were marrying her husband f
.A. No, indeed.
Q. Do you have any children?
A. No, sir.
.
Q. Did you heard Ida Gray testify yesterday!
A. I did.
.
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Q. Did you hear her testify ·that Phil Anderson was made
to marry you 7
A. Yes.
Q. Is there any truth in that f
A. No, no truth in it.
Q. You tell this Court that he had paid court to you for
about two years before you were married 7
A. Two years.
o
Q. Was there any suggestion he had to marry you at the

~,

.

A. No.
Q. You were married in a public cl}.urch.Y
A. In a public church where I lived, at Mount Zion Baptist
Church.
Q. Were many people there Y
A. It was crowded.
Q. Was Ida Gray there f
A. I don't lmow. I was getting married.
page 201. ~ Q. Did the preacher ask you and the audience
assembled if anyone had any objection Y

Miss Hedrick: I object to that because· there was no evidence Ida. Gray was there to object.
A. He did.
;:

\.

,

I

The Court: Objection overruled.

'

•,

,.1

Q. Did anybody rise up and object f
A.. No, sir.
Q. Was it publicly lmown in the community?
A.. Known in the community? I had· 102 invitations. Mr.
Dade got one if he has not throwed them away. ·
Q. Who!
A. Mr. Arthur Dade.
Q. Who is Mr. Arthur Dade1
A.. He was in here a few minutes ago.
Q. He is the numbers man Y

Miss Hedrick: I object to that. I don't know if your client
knows anything about the numbers man.
The Court: Objection is overruled.
A. I never heard of numbers.

192

Supreme Court of .Appeals of Virginia.

Rosetta Anderson.

r

Q. Did you send Ida Gray an invitation
A. No, sir.
.Q. Do you lmow whether or not Phillip sent her one Y
A. I don't know that.
Q. Have you ever had any children Y
page 202 ~ A.· No. I haven't ever had any children.
Q. With whom were you living at the time you
were married?
A. With my mother.
.
Q. Did your mother have bridal parties before you were
married and invite your friends in Y
A. Sure.
Q. Did people in the community know you were going to
get married?
A. Yes, everybody in Arlington County from fifteen years
old up to eighty, and everybody know I was married right
there in that church and had a reception at his house, and the
people couldn't get into his house, right where I live now.
Q. Did so many people come in they couldn't all get in Y
A. No, they couldn't.
Q. Do you know whether or not Ida Gray came to the
reception Y
A. I didn't ta1rn no account of it, never thought about her.
Q. You never thought about her!
A. No,, indeed.
Q. Did you ever hear of Ida Gray claiming to be your
husband's wife until this .thing came around f
A. No, indeed.
. Q. You never heard of it until this suit, did you T
A. No, indeed, never heard it.
Q. Have you been friendly through the years f·
page 203
A. Who Y
Q. You and Ida.
A. W-e meet, Jiad no trouble; we talk.
Q. This last forty-:five years you were living with your
husband, have you known her and seen her from time to time,
A. Yes.
, Q. Did you go to the same church Y
. A. No. I belong· to Mount Zoin. She belongs to Mount Ida.
· Q. Have you seen each other Y
A. Plenty. We have been to church, but I didn't love her
and she didn't love me. I would speak to her, "Hello", and
go on.
Q.· Were you friendly Y

r
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A. Sure. I would speak to her and go on.
Q. Did she at any time ever intimate that you were living
with her husband Y
.A. No, sir. I never heard it before I heard it here, and
nobody else in .Arlington County.
Miss Hedrick : I moved the last part be stricken out as
irresponsive.
•
The Court : The motion is granted.

Q. I believe you did qualify as administratrix of your
husband's estate?
A. Yes.
.
.
page 204 ~ Q. And did you bring suit against the person
that killed your husband?
·
A. No, sir.
Q. You did not?
A. No, sir. I made a compromise.
Q. ,vho handled it¥ Did you have a lawyer to handle the
compromise Y
A. No ; up here at the court house.
Q. Who!
A. The man which struck him came to me. I didn't know
him. I didn't know him. I didn't know his name. He asked
me was I his wife. I told him yes and he say, ''You can sue if
you want to, but if you will make a compromise-". I didn't
see it so how could I sue. Nobody told me the story and I
didn't see it because I was in bed.
He says, ''If you don't sue, enter suit, I will make a compromise, you and I compromise for $1,200. ''
I goes back to the people that I worked for and asked them
what did they think of it.
:Miss Hedrick: I think we are getting a little far afield.
The Court: I think the compromise has already been testified to. Anyway, it is water over the dam, whether it is
testified to or not.
Mr. J. Bradie .Allman: What would I have to
page 205 ~ show the man paid her?
The Court : She did compromise. I don't know
whether she filed a suit or not. Did she file a suit?
Miss Hedrick: I don't know, either.
The Court : You know as well as the Court does on the

·1
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morning the compromise is effected they come in here and file
all the papers.
The ·witness: No, I didn't.
By Mr. J. Bradie Allman:
Q. When you made that compromise, you were paid $1,200?
A. He paid me $1,200.
.
Q. Did Ouner Gray or Ouner Anderson or whatever her
name is, did she say anything to you about it.
A. Never anything to me about it.
Q. She finally sued you on that claim Y
A. I guess so. I got it. The man paid it to me.
Q. How long after the accident was it paid Y
A. Let's see. How long was it that he paid it-before he
paid me?
Q. Yes.
A. I guess about six months afterwards.
Q. Did Ouner Anderson come to you and suggest that she
would like to participate in any collection by the administratrix
in settling that case Y
A. No. She has never been to me ~sking anypage 206 } thing. She has never said nothing to me about
that.
·
Q. Did Ida Gray come to you and say she.wanted to qualify
as administratrix for the estate Y
A. No.
·
Q. She never has Y .
A. No.
Q. Has Ida Gray ever yet mentioned it to you or sued you
civilly?
A. No, indeed.
Q. SI1e still has not sued you?
A. I don't know. Until I come up here I knowed nothing
about it.
Q. Ida Gray didn't come to you and claim she was the widow
of Phillip Anderson Y
A. No, sir. She never has.
Q. She never has ~ome to you and claimed that?
A. No, sir.
Q. Did she ever make a motion in Court here to affect your
qualification Y
A. She never has, to my lmowing. I don't know. It has
never come to my ears.
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Miss Hedrick: How would she know?
Mr. J. Bradie Allman: If your Honor please, I submit that
is proper.
,
Miss Hedrick: I haven't objected.
page 207 } The Court: How would she know Y It is conceded she did not.
Mr. J. Bradie Allman: That is all right. I was going to
prove it by the Clerk.
By Mr. J. Bradie Allman:
Q. How did you and Phillip get along f Did you get along
all rightf
.
A. Yes, we did. We got along all right, didn't have no
trouble with him, not one bit.
Q. You lived together all the time?
A. All the time.
·
· Q. Did he ever leave you or you ever leave him?
A. No, never, never left me, only when I go away with
Dorothy Killmaster to New York to nurse her baby, to New
York.
·
Q. Who is Mrs. Killmaster 7
A. She lives across the road from me.
Q.. Captain Killmaster 's wife T
A. Yes.
Q. He was a naval officer!
A. Yes. I went away three months to take care of her little
baby. I went from my house to her house and I come back
straight home with her and the baby.
Q. Was Phillip home then 7
A. Yes. He was home but he might have stayed away. three
months I was away. I left him there and I found him there
just like I left him. I wasn't mad when I left him
page 208 ~ and I wasn't mad when I come back, so we got
along all right. He give me so much of his money
when he come home Saturdays to buy my groceries.
Q. He did that all his life?
A. All his life. He never missed a week giving it to me.
Q. I believe he was working at the Airport?
A. Yes.
Q. The brick company was given up Y
A. Yes. He give it up and he got a place at the Airport.
Q. You and he lived together as man and wife approximately forty-five years Y
A. We did, and I seen him every day.
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By the Court :
Q. Did you ever know of Phil's working for the ice cream
place?
A. Well, now, one time he worked a little while in the
Government. He worked in the day and he would go to the ice
cream company at night. That is during the ·world's War, I
think , and he worked all day, make his eight hours, and then he
went out to the plant and worked there until twelve o'clock.
Q. You think that was some tizµe about the World vVar,
1916 to 1918?
A. Yes.
Q. After you were married to him f
page 209 ~ A. Sure, I was married to him.
Q. Did he come home?
A. He would come home every night about one o'clock when
he got through. He didn't only come home. He brought a
half a gallon of ice cream every night he come.
The Court: All right.
Mr. J. Bradie Allman: Let me clear that up a little bit.

By Mr. J. Braclie Allman:
Q. You say he had a regular job at the brick company?
A. No.
The C'om:t: She said '''Government''.
The Witness:- Government, t_hen.
Q. Government. Then he had an extra job for the ice cream
company?
A. Yes, at nig·ht. He worked there from four o'clock and
come back at twelve. At one o'clock he got home.

Mr. J. Bradie Allman: All right.

CROSS EXAMINATION.
By Miss Hedrick:
Q. Did he ever work for any other brick company besides
West Brothers Y
A. Worked West Brothers, Virginia Brick Company and
Mr. Hoage, too. He worked for all them. And West, too.
Q. "Which one did he work for first?
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page 210

~

· A. Virginia Brick Company. Then when I knew
him he was driving a team for them, before I ever
thoubht about marrying· him.
.
Q.. These other two men you named drove the other two
teams¥
A. Yes, and I had a horse and buggy there to go where I
wanted to go, extra horse.
Q. That is the horse and buggy was after you married him?
A. After he married me. I didn't have none of these things
until I married him.
(J. Did he have them T =
A. Yes.
Q. How long did he have them f
A. He had them when I knew him.
Q. How long have you known Ouner?
A. I have been hearing of her ever since she was born.
Q. How long have you known li.erY
A. I don't know her now.
Q. Do you know her by sight?
A. Know her by sight if I look at her. ·when I pass in the
road I would look at her and·I would know her.
Q. Did you ever talk to her Y
A. No, indeed.. The first word I would say to her was when
my husband was there and she wanted to come there to go to
the funeral.
page 211 ~ Q. Did you talk to her then Y
A. I talked to her. She asked me could she go
and I looked at her for a few minutes. After a while I say
yes.
Q. Who made the arrangements for the funeral T
A. I did.
Q. ·What undertaking establishment did you get f
A. Rhines.
Q. You made all the arrangements yourself¥
A. Made it all myself.
Q. You _gave them all the information about the arrangements¥
A. Yes.
Q. "\Vhen you were living in Phil Anderson's house and his
mother was living next door in a little house, do you recall any
time Ouner lived with her there?
A. Never seen her there.
Q. You never saw her in the house next dood
A. No, I didn't. She lived right next door to me. I didn't
stay in my house all the time, every day; I worked.
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Q. You worked across the street?
A. Right across the street in the front of me.
Q. On Arlington Ridge Road!
A. Yes.
Q. You would be gone all day Y
A. All day, pretty much. Sometimes J come
page 212 ~ home but I wasn't coming home to look for Ouner
or anybody else. I was coming home to do my
work.
Q. Did you ever see her when she was going to school Y
A. No. I was in my house across the street. I was in my
own house. I have never been standing in the road to look to
see who passes. With their back turned to me, I didn't know
who they were. Face to face, I have never seen her at this
place. I worked there thirty-five years where I am working at
now, thirty-five years without missing a lick.
Q. This was the people you were working with when you
took the trip Y
A. Yes, indeed.
Q. Do you know how long ago that was?
A. About twelve years ago. That was about twelve, thirteen, fourteen, fifteen.:._that boy is sixteen. It has been about
eighteen years ago, I know. He was three months old when I
went away, and l will ask her tomorrow or this evening when
I go back how old was the boy I taken away with her. That is
the only time I left him.
Q. Who lives in the house now?
A. I have a soldier and his wife living in my house.
Q. How long hav~ they been living there?
A. Ever since October.
·
Q. Of what year?
.
A. This year. I did have somebody living in
page 213 ~ there all the time when Mr. Phil was living, by the
name of Willis, and his wife.
The Court: You don't care anything about that.
Miss Hedrick: No.
The Court: They have been there since October, 1949!
The Witness: Yes.
The Court: A soldier and his wife T
The Witness: Yes.
By Miss Hedrick:
Q. How many rooms do they occupy!

j
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A. One bedroom and kitchen and dining room.
Q. How m.uch do they pay you?
A. Twelve dollars a month, three dollars a week.
The Court: Do you feed them f
The Witness: No.
The Court: Just a room 7
The Witness: Yes.

By Miss Hedrick:
·
Q. Did anyone occupy any rooms in your place other than
the soldier and bis wife after Phil Anderson died 7
A. No, no.
·
Q. Nobody else7
A. Nobody else has been there.
Q. Just that one couple 7
A. Just that one couple.
Q. From· October of 19497
page 214 ~ A. Yes, and they don't stay there always. They
go away and come back. Then they don't occupy
the room.
Q. Then you don't charge them if they go awayY
· A. No. I don't charge them nothing if they go away. They
go away and come back.
Miss Hedrick: That is all.
Mr. J. Bradie Allman: I· believe that is all.

•

•

•

•

ALBE,RT DADE:
.
was called as a witness by·counsel for Defendant and, having
been first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
i

I:

.

By Mr. J. Bradie Allman: ·
Q. Your name is Albert Dade?
. T1
A. Albert Dade.
Q. Albert, I would like to have your signature,
A. (Witness signs name.)
.
Q. Write under that Ida Gray. .
A. (Witness writes Ida Gray.)·
Q. Do you ordinarily write the :first name with a ·small
letter!
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A. Yes.
Q. You do?

page 215

~

A. Yes.
Q. You write yours with a large letter, don't

you?
A. Yes.
Q. Write Ida with a large letter.
.

Miss Hedrick: I object to that if he writes with a small
letter.
The Court: Objection is overruled.

Q. ·write Ida Gray there and give us a capital '"I".
A. Capital "I"?
Q. Yes ...
A. (Witness writes Ida Gray.)
Q. Albert, y/ou know Ouner Anderson or Patterson or
·Gray; whatever her name is?
A. That is right.
Q. On or about December 9, 19'46, did you go with her
down to Washing-ton Public Health Department to get a
birth certificate Y
A. That is right.
Q. When you walked in there, you were with another man
named Bowens, I believe Y
A. That is right.
Q. W11en you walked in there, the lady at the desk told
you thatMiss Redrick: This is your own witness, I think. He is
asking leading questions. It is hearsay, anyway.
Mr. J. Bra.die .Allman: ·Yes, sir, they are leading questions.
I know this is an adverse witness.
page 210 ~ Miss Hedrick: I don' 't know that he is.
The Court: Objection is sustained. I haven't
heard anything adverse yet. No interest has been shown.
By Mr. J. Bradie Allman:
Q. You did go down there with herT
'A. That is rig·ht.
Q. What did the girl say when you talked t, her over the
counter?

,

Miss Hedrick: This is the girl in the Health Department Y
Mr. J. Bradie Allman: Yes.
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Miss Hedrick: I object to that.
The Court: Objection is overruled.
.A. I can tell you. .All you have to do is to go in there with
the father's and mother's name when you know· the date the
child was born, and the hospital, and so forth, give them that
information. They refer to the book_s and find it for you.
By Mr. J. Bradie Allman:
Q. The birth certificate that you brought here, did it haveA. That I brought hei·e !
Q. Yes .
.A. I didn't bring any here.
, Q. Did you get one -tha t day?
A. No. I didn't get one.
page 217 ~ Q. Did she get one Y
A. No. She didn't get that day. No. She got
it later. They didn't give it to her the same day. They are
photostated. They mailed it to her.
Q. They gave her a form to fill out 1
A. I don't remember that.
!

Miss Hedrick: I don't think he knows, because he said
it was mailed.
The Court: V{ e will find out whether he knows or not.
Q. Have you seen that before?
A. Yes. ·I have seen them after they got them.
Q. ·when did you see that?
A. She had it.
Q. Over at her hornet
A. That is right.
Q. She. showed it to you?
A. That is right.
Q. When did you go clown there?
A. I can't remember exaetlv when it was. I guess the date
is~ there.
..

Miss Hedrick: I think you asked him the date on your first
question.
Mr. J. Bradie Allman: I am trying to find out if he
knows.
page 218 ~ Miss Hedrick: You asked him that.
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By Mr. J. Bradie Allman:
·
Q. About how long after Phil died was it you went down
there-Phil Anderson Y
A. I don't remember that. If I remembered that, I rem.ember the date I went in there.
Q. One, seven, eight, ten months after that Y
A·. I don't remember. All I know, I was in there with
Ouner Anderson.
Q. Who else was with you Y
· A. A fellow by the name of Ernest Bowens.
Q. What did he have to say about it Y
A. I don't remember what was said., other than asking for
the birth certificate, gi.ving the· father's and mother's name
and the date the girl was born.
Q. Whose car did you go in Y
A. Mine.
Q. Did you have the mother's name Y
A. Yes. I have known her all mv life.
Q. Did you give it to them in writing?
A. No, I didn't.
Q. You didn't give it to them in writing·?
. A. No.
Q. Did you or Ouner, either one, bring a form out of that
office for Ida Gray to sign and for Oun er to sign¥
page 219 ~ .A.. I don't remember of bringing any form, my.
self. If Ouncr brought that form, I don't remember it.
Q. If the clerk gave her a form, you would know it?
A. Not necessarily, because l didn't pay that much at~ention.
Q. On that day and date, at tliat time, Ida Gray was living
at 1620 South 14th Street, Arlington, Virginia, wasn't she?
A. Well, at the same plare she lives now. I suppose so.
Q. The same place she is living now is the same place she
was living then?
A. That is right.
Q. How did it happen Ouner showed you the birth certificate the next day or two?
A. Through frienclsllip. I was with her when she went
fora
.
Q·. You were not interested in knowing she was born because you could see it. What was your interest?
1

Miss Hedrick: He didn't sav
..."interest''. He said it was
friendship.
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Q. What did she do with iU
A. I don't know.
Q. You did not' tell her what to do with it f
A. No.
Q. I believe you advanced some money to pay for the costs
of this suit, didn't you 7
·
page 220 t A.. No, I didn't. I loaned her money. I loaned
the Andersons money. I loan all my friends
money, whom do I think will pay me., when they are in distress and actually need the money-Andersons as well as
the Pattersons.
Q. I am glad you mentioned that .. You loaned Phillip An. derson and Rosetta Anderson 'way back yonder?
A.. That is right.
Q. You took a deed of trust 7
A. Just a note, I think.
Q. Secured by a deed of trust 7
A.. Yes.
Q. Both of them signed it!
A. Well, the records are in Mr. Claude's office.
Q. That is a deed of· trust? ·
A. How it was and what it was, I know it stopped the foreclosure for them by me knowing Phil very well, since I was
on it, and just how it was, without a deed of trust, I would
have loaned them the money just the same.
Q. You did have a deed of trust T
A. I am not sure.
Q. It couldn't have· been a foreclosure without a deed of
trust?

Miss Hedrick: It was the foreclosure he saved.
Q. The note you took up prevt'nted a f oroclosure?
A. I didn't take the note up.
page 221 ~ Q. You loaned money 7
A. I loaned enough money to put himself on
-safe grounds. I did not take a note. I didn't take up the
note.
Q. You mean you let Phil pick up the note?
A. The note remained a.s it was.
Q. You understand that you knew that that note was secured by a deed of trust on this. property Y
A. The same one your brother has; the same note your
brother has.
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Q. You knew it was secured by a deed of trust on the property!
A. Yes, but the money I loaned didn't change the note.
Q. The deed of trust just remained as it was Y
A. The deed of trust just remained as it was, still in Anderson's name.
,
Q. And he and Ida Gray were living together at the time
-he and Rosetta were living together at the time Y
A. That is right.
Q. How long have you known Phil Anderson f
A. Since a boy.
Q. How old are you f
A. Sixty-five.
Q. You are sixty-five years old Y
.A. That is right.
Q. ,vere you at the wedding!
page 222 ~ · A. No, I wasn't.
· Q. vV ere you invited t
A. Not to my knowledge.
Q. vV ere you to the reception f
A. Not to my knowledge. That is quite a while back.
Q. I believe you did give them a wedding present f
A. That would be immaterial whether I give them a wedding present or whether I didn't.
Q. I am asking you if you did.
A. I don't remember.
~, You don it remember f
A.. No.
Q. We will drop it, then.
A. All right.
Q. Phil worked at the brickyard, didn't he f
A. At one time; at one time at the Airport.
Q. He was working at the Airport when be died f
A. That is right.
Q. And through the years wl1en the_ brick company was in
existence, during Phil's lifetime, be worked down there f
A. I can't say exactly. I didn't check on him to know.
There was a time when be had horses in the brickyard, drove
a team.
Q. He had a team of his own f
A. I couldn't sav that. I know he drove a team.
Q. You don't know whether it was his team or
page 223 r somebody else's team f
A. That is right.
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Mr. J. Bradie Allman: I think that is all.

,

I

CROSS EXAMINATION.
By Miss Hedrick:
Q. How long have you known Ouner Anderson Y
A. Well, I have known Ouner back in her school days, as
I can remember a child, you know.
Q. Do you know where she went to school Y
A. Well, I don't exactly. Of course, at the time, we didn't
have but one school in the section. That was the old Jefferson School that sat on the hill there, and that school was built
right after the Government required Freedmen's Village,
which was where Phil and his family lived, Andersons and
the Rittersons, and various colored families was born on the
reserve. That has been any length of time. Down in the
south end of Arlington Cemetery where the burial ground is
now, that is where I was born.
Q. The Government acquired that?
A. The Government give them that· help and the Government came back and give them Rome kind of an association to
move off when they wanted the land, which I have proof in
my pocket for. I have also in my pocket three papers of my
aunt who ran away, much older than I, but I have still the
papers here given to me by my father which ran
page 224 ~ away to Washington and was set free.
Q. What name cTid Ouner Anderson go by when
she was going to school?
A. I have alwavs known her as Anderson.
Q. Do you know bow Phillip Anderson regarded her, to
your knowledge and observation?
A. Well, you can only go by neig~1borhood talk. I don't
know what thev would be worth in evidence.
· Q. What was the reputation, as far as the neighborhood
was concerned, a.s to her parentage Y ,
A. She was always knowed around-it was said Phil was
the father.
·
Miss Hedrick: That is all.
RE-DIRECT EXAMINATION.

·'By Mr. J. Bradie Allman:
. ·Q. She did not live with him?
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A. Not that I know of.· I can't say whether she did or
whether she didn't.
Q. It was always just known that she was colt of the woods 7
Miss Hedrick: I object.
The Court: I didn't hear what he said.
Miss Hedrick: It wasn't very complimentary.
By the Court :
Q. You said she was known as his child. Was
there any reputation in the neighborhood with regard to Ida Gray being his wife or was it considered this child was illegitimate?
A. In the neig·hborhood it was understood he was Ida
Gray's sweetheart.
Q. You didn't answer my question.·

page 225

~

Mr. J. Bradie Allman: I beg your pardon. He answered
it excellently.
·

Q. You didn't answer my question. Was there any reputation she was ever married to him Y
· A. I never heard it discussed.
Q. You mean it was considered she was his sweetheart after he was married Y
A. Before.
RE-CROSS EXAMINATION.

By Miss Hedrick:
Q. That is in Arlington ConntyY
A. Arlington County.
Q. You don't know how they were regarded over in Washington. Did yon know tllem when they were living over there Y
A. I used to see Phil often with his wagon selling flowers
through the streets in ,,rashington; which my father was in
Arlington Cemetery working among the flowers and of course
one week in the nig·ht and one week in. the dav we used to sell
flowers in the streets nt 11th and F and beio'i, the whole Avenue. vY0 were design makers by trade, which we
page 226 } learned from our father, making funeral pieces in
Arlington back in those days.
·
.
The Court: Did you know him when he lived in Washingtqn Y Did you know he lived in Washington T
_
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The Witness: No. I can't say I did.
Q. How long have you known Ida Grayt

A. Well, ever since I was a boy.
Q. Did you know her during the time she was in Washington?
.
A. Well, I have been knowing her since I was a boy.. I
just can't say whether I knowed her the time she was in
Washington or not.

FURTHER RE-DIRECT EXAMINATION.
By Mr. J. Bradie Allman:
Q. You say you are sixty-five'/
A. Yes.
.
Q. You knew Ida as a girl and you knew Phil when you were
a boy. Phil was older than you 7
·
A. Much older.
· Q. All your life both of them have lived in Arlington
County or Alexandria County?
A. I can't say that, because I have been living in Washington myself forty or fifty years ago, and went backwards
and forwards. I live in Washington now.
Q. You knew Phil Anderson had a home right here on the
ridge overlo~king Mr. Truman's War DepartmenU
A. Yes.
page 227 } Q. And in all your life he had a home· tl1ere with
his mother. You knew him before he married,
didn't youY
Miss Hedrick: I don't think the testimony has been· he
always had a. home there.
The Court: I don't care. He says he never did know
him when he lived in Washington.
Did you ever know Ida Gray to live in Washington Y
The Witness: No.
Bv Mr. J. Bradie Allman:
·o. You knew: her from the time she was a curly-headed girl
and you were a curly-headed boy!
·
A. Neither one was curly.
Q. You knew them since they could walk?
A. As being in the neip:hborhood'. I can't count the vears.
I don't know. I had no suspicion some time"
Q. All right. You w~re asked to come here by wboni?
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A. Nobody.
Q. Who!
A. Nobody.
Q. You have been here two daysf
A. That is right.
·
Q. Nobody asked you to come beret
A. No.
Q. Of course, you have never seen me before Y
A. Yes, I have. I saw you yesterday.
page 228 ~ Q. You saw me here Y
A. Yes.
Q. Do yon know this gentleman Y

A. Very well.
Q. ffe did not ask you to'. come Y
A. No.
·
Q. I qitt :riot ask you to come f
A. No.
.
Q. How did you find out this caRe was going on f
A. Well, I drove up here Mrs. Holmes. I knew about the
case.
Mr. J. Bradie Allman.· All right .

•

•

•

•

•

•

•

•

page 229}
.,,.

Mr. J. Bradie Allman: It is ,stipulated by and between
counsel for both Plaintiff and Defendant that Defendant's
Exhibit No. 7 is a true and correct copy of the marriage license of Ida Gray and Dennie Lee Watkins, showing thatMiss Hedrick: Never mind what is shown. It is just
agreed that is a copy. We have an original filed in the Clerk's
Office here. You are putting in now what. the stipulation is.
The stipulation is it is a photostatic copy of the marriage
license in the Clerk's Office of Arlington County.
The Court : It is already in evidence.

•

•

•

page 230 ~

I

•

•
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Miss Hedrick: We will let the record show Arlington
County was at one time Alexandria County.
Mr. J. Bradie Allman: And my questions were based on
the theory it had always been .Arlington County because I did
not know the geographical boundaries thereof.
The Court : It was just a question of changing the name.
Mr. J. Bradie Allman: I did not know that, and my questions were based on the fact it had always been Arlirigton
County.
.
We had a witness here, Ida Summerville. Her brother has
just been down to her house to get her and she says the doctor says she had a heart attack this morning and he told her
to stay in bed, and we can't g·et her he.re. I am frank to tell
the Court her evidence woulcl be cumulative. It is for the sole .
purpose of proving that Phillip Anderson was a lifelong resident of Arlington or Alexandria County. I will correct myself now, since I have been informed.
The Court: I think we had better go ah~ad without her
and you take an exception if you think that is what the testimony is going to be.
Mr. J. Bradie Allman: That is what it would be. I would
like it in the record that is what her testimony would be.
The Court : All right.
page 231

~

•

•

•

•

I

OUNER ...t\.NDERSON PATTERSON
was recalled as a witness in her own behalf and was examined
and testified as follows :
'
FURTHER RE-DIRECT EXAMINATION.
By Miss Hedrick :
Q. There bas been testimony here with reference to Mr.
Allman's coming to yoilr hou·se at the request of Ernest
Bowens. State whether or not you ever authorized Ernest
Bowens to contact Mr. Allman for you.
Mr. J. Bradie Allman: . I object to that question b~caus~
I don't see that-if he told her he did.
Miss Hedrick: I concede that no matter what her answer
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is, it is not Mr. Allman 's fault. If Mr. Bowens told him that,
it is Bowens' fault.
.
The Court: I think the objection ought to be sustained.
I think if you concede Mr. Allman acted in good faith., the
rest of it is immaterial.
Miss Hedrick: vV e don't. concede he acted in good faith.
The Court: I think the best way to prove it is to call Ernest
Bowens in here.
Miss Hedrick: That is his witness.
The Court: Whose witness!
Miss Hedrick: Mr. Allman's.
Mr. J. Bradie Allman: I beg your pardon. He is yours.
The Court: I don't know whose witness he is.
page 232 ~ He has not bee~ on the stand yet, has he?
Miss Hedrick.: I think she should be allowed
to rebut the statement that is in the record that she authorized
Ernest Bowens.
Mr. J. Bradie Allman: There is no such statement in the
record.
Miss Hedrick: Yes. There is a ·statement that Mr. Allman
·said Mr. Bowens told him that she authorized him.
·The Court: I don't think so. The only proof in the record
is Mr. Allman said Ernest Bowens said that was the fact.
She didn't say so.
Miss Hedrick: Getting down to the point where he came
in the door of her house and she was present.
The Court : All right.
By Miss Hedrick:
Q. It has been testified here that as he came in-as M~.
Allman came in your house door, he told you that he was sent
by Ernest Bowens. Do you recall whether or not he made
that statement to you 7
A. No, ma'am. When l\fr. Allman came in, he came in and
asked had I seen him before. I didn't send for Mr. Allman.
I didn't send for Mr. Allman.
Mr. J. Bradie .A.11man: Objected to.
page 233

~

Q. You have nf\ver- s<:ien 1\fr. Allman before?
.A. I lrnve seen hlm in Court. I didn't send for
him by Ernest to aome there.

Mr. J. Bradie Allman: Objection.
The Court: Objection ~ustained ..
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Q. I want to know exactly what Mr. Alhnan said when he
came into your house.
A. Mr. Allman came in and ,say, '~ Ouner' ', and Ernest
Bowens say, '' Mrs: Patterson''The Court: She testified to all that before. She testified
to it yesterday.
Miss Hedrick: I think that covers it, probably.

FURTHER RE-CROSS EXAMINATION.
I

By Mr. J. Bradie Allman:
Q. Ernest Bowens was with Mr. Allman Y
A. They came there together and he himself asked me had
I seen him before. Mr. J. Bradie Allman: All right.
The Court: Is that all Y
Mr. J. Bradie .A.llman: I want to ask her a question about
this birth ce.rtificate. Some of it I did overlook.

By Mr. J. Bradie Allman:
Q. This same Ernest Bowens that you are talking about
went with you to the Department of Health in Washington
to get this birth certificate 1
A. He was in the car that I went in.
page 234 ~ Q. Whose car was it?
.l\.. It was Mr~ Al Dade's car.
Q. Were the two of thein with you or just one t
A. Al Dade and Ernest Bowens were both in the car.
Q. When you went to walk ,up there to the desk, the clerk
told you that vour birth certificate did not-that the birth
certificate of t:he child of Ida Gray did not carry her name,
didn't she?
A. I asked for a birth certificate. They asked me who did
I want the birth certificate on, and I said Phil Anderson and
Ida Gray,· so when they did find it, they had to put my name
on it. Thev asked me what was mv name. · I told them Ouner
.
Anderson .. That is all I can remember.
Q. What did they use to Pllt it on there, pen and ink?
A. I never looked to see what they was using.
Q. You were standing. right. there?
The Court: She said she didn't see, whether she was looking or not.
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Q. They gave you a form and you took that form out t
Miss Hedrick: ·we have been all through this before.
Mr. J. Bradie .Allman: No, we haven't.
The Court: She denied it, although Mr. Dade said they
didn't give it to her that day. That is what I understood him
to say.
Mr. J. Bradie Allman: That is what he did say.
·
page 235 ~ Miss Hedrick: Yes~ that is what he said.
By Mr. J. Bradie ~.t\..llman:
Q. .And you deny tllat you carried the form to your mother Y
.A. I never brought any form to my mother.
Q. Then if this supplement is correct, this is not your. birth
certificate, is it Y
Miss Hedrick: I object to that. That is conclusive.
The Co-grt: Objection sustained.
Mr. J~, ~radie .Allman: Exception.

By the Court:
Q. I have in my hand a birth certificate which was introduced. in evidence in the trial of the case hetween yourself and
Rosetta Anderson, when you were represented by Mr. Raby.
Do you remember that!

Miss Hedrick: She was represented by me.
Q. ·wnen Mr.. Raby represented Rosetta Anderson. Do you
remember that Y
A. Yes,· sir.
Q~ You brought that here, did you notY
A. Yes, sir.
·
Q. Where did you get it?
A. It came from the Health Department.
Q. How was it deliv~red to you?
A. If I am not mistaken, as far as I can remember, when I
went in t11ere for my birth certificate, and after
page 236 } they found my birth certificate, after I gave them
my name, it seemed like to me I had to go back
to this building for that birth certificate that same day, and
I broug·ht it out with me.
Q. You went back later that day?·
: A. It seems to me like I went back later that dav.
· Q. I call your attenticn to the fact it appears to be-see
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that crease in theref Does that indicate to you it might have
·
come to you in the mail, maybe f
.A. I don't think that came to me. I don't -remember that
being mailed to me.
Q. On the occasion when you first went there, whether it
was the same day or not, did you get some sort of a form or
any kind of a form which was to be executed by either you or
Ida GrayY
A. No, sir.
Q. You got no such form and you took no such form out
and you had no such form executed Y
.A. No, sir.
Q. Your testimony is you gave them your name right there
at the time when you made the application Y
.A. Ouner Anderson.
Q. Did you write it f
.
A. No. They asked me how to spell it.
Q. How did you tell them you spell itf
A. I spell my name 0-u-n-e-r.
page 237 ~ Q. Did you <.wer spell it 0-w-n-e-rf
A. No. 0-u-n-e-r is tl1e way I always write it.
Maybe my u 's look like w 's.
Q. Did you ever spell it 0-u-n-a f
.
A. No, but everybody that writes to me writes a different
way, 0-u-n-a, 0-w-n-e-:r., A-i-n-e-r, A-n-n-e-r. Nobody spells
my name correct.
Q. Do you remember going to school to Emma· Clifford f
A. Yes, sir.
Q. Do you remember what grade she taught you in?
A. Miss Emma, when I was turned over from Miss Georgianna Burch, I say Miss Burch had f~om the third to the
fourth. When the school went over to the Hoffman and -Boston, Miss Emma taught me over the fourth and fifth, and the
fifth grade is where I stopped school at.
·
Q. You went to her in the fourth grade T
A. And fifth.
Q. At the Hoffma}) School?
A. Yes, sir.
Q. What year was that? What years was thaU
A. I can't remember just what years.
Q. Do you remember how old you were when you entered
:first grade Y
A. I imagine I was five or six because I was big for my
age. I was five or six years old.

-~
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0. Five or six years old wl.en you entered
first grade Y
A. Yes, sir.
Q. Do you remember how old you were when you quit
school in the fifth grade Y
A. I imagine I was about sixteen years old, fifteen or sixteen when I quit school because the next year when I come
out of school, when it was time for me to go back to school, I
was married when school was opened again.
Q. Did yon attend school year after year continuously ·or
were you out of school some of the time that you atte·nded
the ·first, ~econd, third, fourth and fifth grades Y
; A. I don't guess I went every day~ I guess I was out as
much as I was in.
,
Q. I am talking about the sessions. ·You were not in there
the whole year 7
A. No, sir.
Q. Have yon any idea how many times you might have
failed· to pass the g~adesY
A. I think I went to the fourth grade twice.
Q. Is that the only one you failed f
A. I never went any higher than .fifth grade.
Q. Did you :repeat the first grade or the second grade or
the third g·radeY
A. Not as well as I can remember.
Q. But you think you repeated the fourth
page 239' ~ grade?
.
A. Yes, si,r.
.
. Q. Y 6u did not finish the fifth grade f
A. No, sir. I didn't go back to the sixth grade.
Q. Did you repeat the fifth grade?
A; Not as I remember.
Q. The only one you remember repeating ·is the fourth
grade¥
A. I went through the fourth twice.
page 238

~

I

. The Court: That is all.

By Mr. J. Bradie Allman:

·

.

·

, Q. Do you remember going to school to a woman who testi-

fied here by the name of Burch Y
A. Yes, sir. I went to school under Georgianna Burch.
Q. What grade did she teach you Y
._

•

I
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A. From the primer on up.
Q. "What?
A. ,She had up to the fourth grade.
Q. She testified yesterday, I believe, she ta1;1.ght you the
first, second and third grades.
· A. She said she had first, second, third and fourth, and
after that I repeated the fourth.
Q. ,She said she tanght you the first, second and third.
You heard that, didn't you Y
A. No. I didn't listen at her.
· Q. Did she?
pag·e 240 } A. Those were the only two teachers I had,
.
and I went from the primer on up to the first
grade.
'
Q.· She taught you the first year you went to school?
A. That is the only two teachers I know anything ·about.
Q. Let's get down to the years she taug·ht you; She· taught
you in the primer Y
A. I went from the primer.
Q. She taught you while you were in the primer¥
A. Yes.
Q. And you started when you were five or six Y
A. I don't exactly recall when I went to school. I do;n't
know my age when ·1 went to school.
. Q. So far as ·you ki;iew, you were ·fi'~e or sixY ·
Miss Hedrick: She has· already said she did not know.
Q. Give me the best estimate. To your knowledge, you
were :five or six years old Y
•
·
A. I don't know what my age was. I could hiwe been
eight. I don't know what my age was when my mother sent
me to school.
Q. Let's take you to primer. Then at your highest, you
ngure it couldn't be any higher than eight when you went
in the primer Y
.
A. I don't know my age. I do know Miss Georgianna
Burch taught me.
Q. She testified yesterday she was fifty years old and you
are forty-eighty
.A. That is correct.
page 241 } Q. Then, if you were eight, she was ten years
old when she was teaching you Y
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The Court: This is argument, isn't itt I admit you have
something to argue about.
Miss Hedrick: Assuming that the school teacher would
tell her right age.
Mr. J. Bradic Allman: I don't know she didn't lie at all.
I think that is all.
The Court : Any further questions 7
Miss Hedrick: No further questions .

•

•

•

•

Mr. J. Bradie .Allman: I would like to make a motion, your
Honor. If the Court please,. the testimony here in this case
is, of course, inferentially that Ida Gray was the common
law wife of Phillip Anderson. If so, she is the only person
that testified with reference to living in the District of Columbia. Every other witness testified they lived here. If
she were his wife, by virtue of the fact she was his wife her
testi~Qny a~- sueh is not admissib~e, and I move to strike
that out.\ ·
The S1:1;preme Court 'has just defined the rights of a spouse
testifying agaisnt another in the case of Minifee against Commonivealtk~ in which they reviewed the entire hispage 242 ~ tory of that snbject and, of course, we do not concede that she is his wife.
The Court : The motion is denied.
Mr. J. Bradie Allman: If your Honor please; .the Clerk,
Mrs. Long, was asked if tl1e instructions were objected to
in the law case. I move to strike that testimony on the ground
it is immaterial.
·
Miss Hedrick: Wbat was thaU
Mr. J. Bradie Allman: She was asked the question if the
instructions were objecte.d to as offered in the law case.
.
Miss Hedrick: She did not answer .the question that way.
She said she did not know.
.
.·
Mr. J. Bradie Allman: She said slie did not knowY If she
did answer, I move to strike it out. If she did not, that is
all right.
The Court: I will reserve the motion on that one beeause
I do not remember tlle question, P.Ven. I will have to see what
it was, when you give me the transcript.
Mr. J. Bradie Allman: I move to renew mv motion to strike
out all reference to a compromise in the evidence.
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The Court: The motion is granted in so far as it seeks to
show there was a compromise. For whatever other purposes
it is offered, the ruling on the motion is reserved.
Mr. J. Bradie Allman: Now I would like to have the two
bills. I want to make a motion-I made a motion
page 243 ~ originally to strike out any instructions as set out
in the chancery suit, and I want to make this motion dealing with the reference in the bill. I move the Court
to strike.out in the Answer to the cross-suit in this case all
references to the instructions in the prior law suit, and I
move the Court to strike out all references to instructions in
the original bill and amended bill in this case .filed by the
Plaintiff on the grounds that instructions in the law case did
not constitute placing in issue any subject matter because
the Notice of Motion for J udgmcmt: in the original case makes
no reference to or does not set out an alleged common law
marriage, and the jury's verdict is silent on the subject.
It was a monetary action· and a monetary ~ward, and no
reference being made in the pleadings to a common law marriage, the question. of a common law marriage could not have
been adjudicated, and it cannot now be brought in by reference to instructions u~ed in the law case, and I therefore move
that all reference to the instructions in the amended bill and
Answer to the crossbill be strieken from this case for the
grounds just stated.
The Court: The motion iR denied.
Mr. J. Bradie Allman: Exception.
I move the Court to strike out all exllibits that were contained in the law file except the Notice of Motion for J udgment and the jury's verdict.
The Court ~ The motion is denied.
page 244 ~ :Mr. J. Bradie Allman: On the grounds they
are not part of the record and no part of the record of that case., and not properly a part of the record of this
case.
Tlie Court: The motion is denfod.
Mr. J. Bradie Allman: Exception.
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L.
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