NOTICE TO COUNSEL

This case probably will he called at the session of court to

be held .
O.CT
1953
You will be advised later more definitely as to the elate.
Print names of counsel on front cover of briefs.

AT RICHl\,~OND.

Record No. 411 4
VIRGINIA:

In the Supreme Comt of Appeals held at the Court-Library
Building in the City of Richmond on )Ionday the 26th day of
J anuary, 1953.
LEON :MEEK,

Plaintiff in Error,

against
0. HOPKINS GRAYBEAL AND .ANOTHER,
Defendants in Error.

From the Circuit Court of Tazewell County.

Upon the petition of Leon Meek a writ of error is awarded
him to a judgment r ender ed by the Circuit Court of Tazewell
Co unty on the 7th day of November, 1952, in a certain motion
for judgment then therein depending wherein the said petitioner ·was plaintiff and O Hopkins Graybeal and another
\\'ere clefenclants, upon the petitioner, or some one for him,
entering into bond with sufficient suret:, befor e the clerk of
the ·said circuit court in tlle penalty of three hundred doll a rs,
with condition as tlw la w directs.
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NOTICE OF MOTION FOR J U DGl\IENT.
To 0. Hopkins Graybeal and William Ernest Smith:
You are hereby notified th at twenty-one (21) days after the
ser vice of this notice on you, or as soon thereafter as the matter may be beard, the under signed, Leon Meek, plaintiff, will
move the Circuit Court of T azewell Coun ty, Virginia, at the
Court Hou se ther eof, for a judgment and execution agains t
you, jointly and severally, in favor of the undersigned plaintiff, for the sum of Fifteen Thousand Dolla rs ($15,000.00),
which sum is clue and owing by you, and each of yon, to the
undersigned plaintiff for the damages, wrongs and injuries
her einafter set fortb, to-\\'it:
COUNT NO. 1.
Plaintiff states that Leretofore, to-wit, on or about the 18th
day of August, 1951, the defendant, 0 . Hopkins Graybeal, was
the O\\'ner and possessor of a certain automobile commonly
called a jeep truck, whicli be used fo r hauling personal proper tv for himself and oth er s, and for travel; and that on or
about the 18th day of Augus t, J 951, said 0 . Hopkins Graybeal took with him in said jeep truck the defendant, William
Ernest Smith, who was under twenty-one y ears of age, to
assist him, the said 0. Hopkins Graybeal, in loading, hauling
and transporting in said j eep truck a pa rt of tbe household
and kitchen furniture and the potatoes of one John D. Mor eland from tLe farm kno·wn as the Boyd Farm, situpage 2 r ate in said county, wbercon said Moreland r esided,
to the Graybeal Fa rm situate in said county, which
was being operated by said 0. Hopkins Graybeal ; and that
on said date said "\Nilliarn Ernest Smith did a ssist said 0.
Hopkins Graybeal in said work., and that during the prog1:ess
of loading, hauling and transporting said per sonal property
the said William Ern est Smith, as agent, servant and helper
of said 0. Hopkins Graybeal, and within the scope of his employment and work, got in said j eep t r uck and undertook to
drive it to wher e the potatoes were stored nea rby in order
to conveniently load t he same into said jeep t r uck, and that
he car elessly and negligently failed to give warning to the
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plaintiff, who, to the knowledge of said William Ernest Smith,
was near said jeep, that he was going to move the same, an4
that the said William Ernest Smith carelessly and negligently,
with the engine in reverse, ran the said jeep truck backward
toward the residence of said Moreland, with g·reat force, speed
and violence and struck the plaintiff and threw, forced and
pushed him against the porch to the said Moreland residence,
thereby breaking both of his legs, and thereby inflicting upon
the plaintiff serious and permanent bruises and injuries and
disfiguring and crippling him for life and otherwise permanently disfiguring and crippling him.
COUNT NO. 2.

~\

..

The plaintiff, Leon Meek, further states that heretofore,
to-wit, on or about the 18th day of August, 1951, the def endant, 0 Hopkins Graybeal, was the owner and possessor of a
certain automobile commonly called a jeep truck, which be

~~~~n~!=t~~E:~:7:h~Ffe~rf£:~1:~i:~~::Fi!,· .J.:;c. •,,·.

said defendant, 0. Hopkins Graybeal, for hauling personal
property and for travel; that shortly prior to the .18th day
of August, 1951, the said defendant, 0. Hopkins Graybeal,
broke his arm, and being left without tenants and servants
to assist him in carrying on the work on said farm
page 3 r after he broke his arm, he used said William Ernest
·
.Smith, a person under 21 years of age, as his servant and helper in his work on said farm, and work in connection therewith or related thereto, and otherwise; that said
William Erne~t Smith at times, with the knowledge, consent
and direction of the defendant, 0. Hopkins Graybeal, operated and drove said jeep truck in doing work on said Graybeal farm for said defendant, 0. Hopkins Graybeal, as his
servant and helper, and that said William Ernest Smith was
never at any time prohibited by said defendant, 0. Hopkins
Graybeal, from driving said jeep truck.
Plaintiff further states that on or immediately prior to the
18th day of August, 1951, the defendant, 0. Hopkins Graybeal, employed John D. Moreland to come and work on the
Graybeal Farm as his tenant and servant, and said 0. Hopkins
Graybeal agreed with to move in said jeep truck a part of
the household and kitchen furniture and other personal property, including· the potatoes, of the said John D. :Moreland,
.as desired by the said John D. Moreland, from the farm known
as the Boyd Farm, in said County, on which said John D.

f?:\
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Moreland lived, to the said Graybeal Farm, and that on or
about the 18th day of August, 1951, the defendant, 0. Hopkins
Graybeal, drove said jeep truck to the Boyd Farm for said
purpose, and took with him in said jeep truck said William
Ernest Smith to assist in t]1e work of loading, hauling and
transporting; a part of the household and kitchen furniture
and other personal property, including potatoes, of said Moreland in said jeep from the Boyd Farm to the Graybeal Farm.
Plaintiff further states that said Moreland desired the jeep
truck to be partially loaded with household and kitchen furniture and then to be driven to a point nearby in his garden
where his potatoes were stored aµd to have his potatoes also
loaded into the jeep truck and transported to the Graybeal
F4rm; and that, accordingly, the jeep truck was
page 4 ~ driven by the defendant, 0. Hopkins Graybeal, to
a point near the Moreland residence with the back
of the jeep truck within a few feet of said residence, and said
···"'. William Ernest Smith as the agent, servant and helper of the
efendant, 0. Hopkins Graybeal, and within the scope of his
mployment, assisted in partially loading the jeep truck with
,.
µch ?f said household a~d kitch~n furniture, as ~as desired
i;:;.
by said Moreland, reservmg· sufficient room for said potatoes,
i.K
and after loading such articles of household and kitchen furnii:·
t,ure in the jeep truck as was desired by said Moreland, it was
1
necessary, and also desired by said Moreland, to have the
jeep truck driven to the point in the garden where the pota toes were stored, and said William Ernest Smith, as the
said agent, servant and helper of the defend ant, O. Hopkins
Graybeal, and within the scope of his employment, got in the
jeep truck to drive it to where the potatoes were, and in undertaking to drive the jeep forward from said residence to
said point in said garden he carelessly and negligently failed
to g·ive warning- to the plaintiff, who, to the knowledge of said
Smith, was nearby, that he was going to move the jeep truck,
and he carelessly and negligently, with the engine in reverse,
ran the jeep truck backward toward the said residence with
great force, speed and violence and struck the plaintiff and
threw, forced and pushed him against the porch to said Moreland residence, thereby breaking both of his legs, and thereby
inflicting upon the plaintiff serious and permanent bruises
and injuries, and disfiguring and crippling him for Iife, and
otherwise permanently injuring and disfig-uring him.
The plaintiff states tl1at as a further result of the injuries
caused by the negligence of the defendants as aforesaid, as
set out in Counts Nos. 1 & 2, the plaintiff was caused to suffer
great pain and anguish; and by reason of said injuries the

n

-.-• ..:::....:..:=~··.(.,(;,,,, .. ,.,.,,
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plaintiff was, and still is, bruised, sick, sore and lame, and on
account thereof, plaintiff was confined in a hospital for several days, and it was necessary for both legs to be put in casts
for eighty days, and by reason of said injuries the plaintiff
was, and is, permanently crippled, scarred, dispage 5 ~ figured, wounded, weakened, diseased and sick; and
that the plaintiff ever since the 18th day of August,
1951, on account' of said injuries bas been prevented from performing· any labor or work, and on account of being permanently injured as aforesaid, the plaintiff will never be able
to perform the same work and labor that he would have been
able to do and perform if he had not been injured as aforesaid; and that the plaintiff was forced to expend large sums
of money, agg·reg·ating more than $800.00 in and about endeavoring to be cured of said injuries, and that the plaintiff
will be obliged to expend in the future large sums of money
.in and about endeavoring to be cured of said injuries, pain
and suffering; and on account of said injuries the plaintiff
was caused to languish in great pain and torture, and iAn···.
'})
mental and bodily suffering, and will continue for the rest o < <:/.at:I
his life ~o langui~h in great pain anc} t?r~ur~ and in ment'' ·<~t
and bodily snffermg on account of said lDJUrleS; and that On
;ii
account thereof, plaintiff was kept from attending to his busi'
ness for a long time, to-wit, ever since August 18, 1951, uj)
."1
to the date of the institution of this suit; and suffered the loss
of large profits on account thereof; and that on account of
said injuries the plaintiff will be prevented from attending:
to his business during the remainder of his life, and will be·preven ted from making large profits which he otherwise could
and would have made but for said injuries.
Plaintiff says that by reason of the wrongs and injuries
bereinbefore complained of, he has been injured and suffered
damages to the amount of Fifteen Thousand Dollars ($15,000):
··wHEREFORE, judgment therefor will be asked at the
hands of said Court at the time and place hereinabove set out.
This the 11th day of April, 1952.
Respectfully,
LEON MEEK
By Counsel.
ROYALL & PROFFITT
HARMAN & HARMAN
Counsel, Tazewell, Virginia.
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Filed in the Clerk's Office the 12th day of April,
1952.
Teste:
H. ELMER KISER, Clerk.
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ANSWER OF INFANT AND GUARDIAN AD LITEM.

...

tX'

~!;
1'

The joint and separate answer of William Ernest Smith,
an infant under 21 years of age, by G. R. Brittain, his guardian
ad liteni, and the answer of the said G. R. Brittain, guardian
·\, a.d litem _for sa!d !nfant, to a notice ~f motio~ fo: judgment
-,filed agamst said mfant and another m the C1rcmt Court of
Tazewell County, Virginia, by Leon Meek.
For answer to said notice of motion for j.udgment, said
infant, by his said guardian ad lit em, answers and says, that,
being of tender years, he is not capable in law of knowing
what his true interests are in relation to the subject matter
of said notice of motion for judgment, but said infant denies
that there is any liability on him whatsoever.
Said G. R. Brittain, guardian ad lit em, for said infant defendant, for answer to said notice of motion for judgment,
answers and says that he is not advised as to the truth or
falsity of the statements contained in said notice of motion
for judgment, but said guardian ad litem denies that said
infant is in any way liable for damages as alleged in said
notice of motion for judgment.
Respect£ully,
WILLIAM ERNEST SMITH, an infant.
By G. R. BRITTAIN,
His Guardian ad litem.
G. R. BRITTAIN,
Guardian ad lite·m for said infant.

~

.

'
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State of Virginia,
County of Tazewell, To-wit:
Subscribed and sworn too by G. R. Brittain, guardian ad,
lit em, before the undersigned notary public for Tazewell
County, Virginia, in said County of Tazewell.
page 10}

This the 1st day of May, 1952.
W. J. BARRETT,
Notary Public as afore said.

•

•

•

•

•

Filed in the Clerk's Office Circuit Court of Tazew~ll County,
Virginia. May 1, 1952.
ELIZABETH BELE·w, Deputy Clerk.
page 11}

•
ORDER.
This action came on to be heard on this the 1st day of May~
1952, upon the notice of motion for judgment filed in the
Clerk's Office of this Court on April 12, 1952, and upon summons issued by the Clerk of this Court against 0. Hopkins
Graybeal and William Ernest Smith, t~gether with a copy
of said notice of motion for judgment attached to each summons, upon proof of service filed by E. P. McGlothlin, Sheriff
of Tazewell County, Virginia, on April 12, 1952, said proof
of service returned to and filed in said Clerk's Office on April
12, 1952, upon the demurrer of 0. Hopkins Graybeal filed in
said Clerk's Office on April 30, 1952, upon the appointment
by the Clerk of this Court of G. R. Brittain, a discreet and
competent attorney-at-law practicing in this Court, as guardian ad lit em for the infant defendant, upon the joint and
separate answer of the said William Ernest Smith by said
guardian ad litem and of said guardian ad lite'ln, duly sworn
to by said guardian ad litem and filed in the Clerk's Office of
this Court on May 1, 1952, and upon motion of Counsel for
t.he plaintiff to require the defendant, 0. Hopkins Graybeal,
to state his ground for demurrer on this the 1st day of May,
195,2 which ground of said demurrer was stated to the Court,
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in open Court, by Counsel for 0. Hopkins Graybeal, to-wit,
that said notice of motion was ambiguous in that it alleged
that the said William Ernest Smith was the agent, servant
and helper of the said 0. Hopkins Graybeal and was acting
in the scope of his employment, and that the notice of motion
for judgment further alleged that the said William Ernest
Smith was acting W1der the implied consent and agreement
of the said 0. Hopkins Graybeal; that is, that the
page 12 } said William Ernest Smith could not be both the
agent and the implied agent of the said 0. Hopkins
Graybeal; on which demurrer issued was joined; and was
argued by Counsel.
Upon consideration whereof, the Court doth hereby overrule said demurrer and doth further give Counsel for the said
0. Hopkins Graybeal until the first day of the May, 1952,
Term hereof to .file their answer or grounds of defense in
writing in the Clerk's Office of this Court, to which action of
"·""·· ·, the Court in overruling the said demurrer, the defendant, hy
?,;;:;:·/··'
':· . counsel excepted.
(
,i\'

\

·. Enter. May 1, 1952.

V. L. S., JR., Judge

•
page 14
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•

•

STATEMENT OF GROUNDS OF DEFENSE IN BEHALF
OF 0. HOPKINS GRAYBEAL.
To the Honorable Judge of the said Court.
0. Hopkins Graybeal, by his attorneys says that he will
defend this case upon the fallowing grounds:
(1) That the accident complained of in the plaintiff's
notice of motion for judgment was not caused by the negligence of this defendant ;
(2) That at the time of the said accident, William Ernest
Smith was not the agent, servant, helper or employee of this
defendant;
( 3) That at the time of such accident the jeep tmck, which
the plaintiff alleges to have been driven by William Ernest

f
:

I

i
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Smith, was not operated or controlled by William Ernest
Smith as the agent, servant, helper or employee of this defendant;
( 4) That at such time, the said William Ernest Smith was.
not acting within the scope of any employment by this defendant;
( 5) That immediately prior to and at the time of the said
accident, William Ernest Smith was not the agent, servant,
helper or employee of this defendant and was not at the place
of the accident for the purpose of assisting this defendant in ·
any work whatsoever or in loading, hauling and transporting
in said jeep truck, any household and kitchen furniture or
personal property;
(6) That at the time of such accident or immediately prior
thereto, William Ernest Smith was not doing and did not do
or perform any services whatsoever under the direction of,
or for this defendant, and at that time said William Ernest
Smith was not acting within the scope of any employment o , .
work for or on behalf of this defendant;
page 15 ~
(7) That said William Ernest Smith at an _
during the said time did not start or drive the sai~
jeep truck as the agent, servant, helper or employee of thfs
defendant and did not start or drive the same with the knowl\
edge, approval ot consent of this defendant;
(8) Tlmt the defendant did not agree with John D. Mor~L
land to move in said jeep truck a part of the household and
kitchen furniture and other personal peroperty, including
potatoes of the said Moreland;
·
(9) That the said jeep truck was not at the home of the
said Moreland for the said pUt'poses and that the said 'William
.Ernest Smith was not at the home 0£ the said Moreland fot
the purpo.se of assisting in t~e work of loading·,. hauling and
transportmg a part of the said household and kitchen furniture nnd other personal property including potatoes of said
Moreland in said jeep truck;
(10) That the said William Ernest Smith neither as agent,
servant and helper of this defendant nor within the scope of
this employment by this defen<lant, assisted in partially
loading the said jeep truck with such household and kitchen
furniture of said Moreland;
(11) That said William Ernest Smith, if he got in the said
jeep truck to drive it to where the potatoes were, did not do
so as the agent, servant and helper of this defendant or
within the scope of his employment by this defendant or with
the knowledge, approval or consent of this defendant;
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(12) That the said William Ernest Smith, in driving the
said jeep truck at the time of the said accident, was acting not
for this defendant, but for the plaintiff, and at the plaintiff's
request;
(13) That the plaintiff was guilty of contributory negligence in that he did, without the knowledge, approval or consent of this defendant, who was not then present,
page 16 ~ request and direct the said William Ernest Smith
to get into the said truck and to drive it to a point
suggested by the plaintiff and that the said "William Ernest
Smith was then and there, and at the time. of the accident,
acting for and in behalf of the plaintiff.

0. HOPKINS GRAYBEAL.
By R. 0. CRO.CKETT,
Of Counsel.

•

•

•

•

.

Filed in open Court this May 13, 1952.
Teste:
ELIZABETH BELEW, Deputy Clerk.
page 17

~

•

•

•

•

I, the undersigned, 0. Hopkins Graybeal, being one of the
·defendants in the above case, do state that on the 18th day of
August, 1951, at the time of the accident complained of in
the notice of motion for judgment in this case, the jeep truck
owned by this affiant and mentioned in the notice of motion for
judgment was not operated or controlled by William Ernest
Smith as the agent, servant, helper or employee of this affiant
and at such time the said William Ernest Smith was not the
agent, servant, helper or employee of this affiant and was not
then acting in the course of his employment by this affiant.
Given under my hand this the 10 day of May, 1952.

0. HOPKINS GRAYBEAL,
Affiant.

,r,A
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Taken, subscribed and sworn to before me in Tazewell
County, Virginia, on this the 10th day of May, 1952.
BERNICE MEEK,
Notary Public for Tazewell County, Virginia.

•

•

•

Filed in open Court this May 13, 1952.
Teste:
ELIZABETH BELEW, Deputy Clerk..
page 18}

•
ORDER.
On this the 13th day of May, 1952, came the defendant, Q(
Hopkins Graybeal, by his attorneys and asks leave to file, ai4~,·,iJJ, /,,
files his statement of the grounds of defense in this case, itic:f~;'·>><.
gether with his affidavit in which he denies that at the time of
the accident complained of in the notice of motion for judgment, the jeep truck owned by said defendant, 0. Hopkins
.Graybeal, was operated or controlled by William Erne~t
Smith as the agent, servant, helper or employee of the said
defendant, or that at such time the said William Ernest Smith
was the agent, servant, helper or employee of the said defendant or was then acting in the course of his employment by
said defendant.
And this case is continued until May 26, 1952 a future day
of this term of this court.
1

Enter. May 13, 1952.
V. L. S., JR., Judge .

•

•

•

•

(on cover)
Filed in the Clerk's Office Circuit Court of Tazewell County,
Virginia, Dec. 1, 1952.
Teste:
ELIZ.A.BETH BELEW, Deputy Clerk.
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Leon Meek.
Re-Filed in the Clerk's Office Circuit Court of Tazewe11
County, Virginia. December 12, 1952.
Teste:

ELIZABETH BELEW, Deputy Clerk.

•

•

•

•

•

•

•

page 21 ~

LEON MEEK,
the plaintiff, .·a witness introduced in his own behalf, being
first duly sworn, testified as follows:

·y Mr. James "\V. Harman, Sr.:

.
\Ql. I believe yout name is Leon Meek and you are the
1)1,intiff in this case Y
~. Yes, sir.
.Q2. How old are you, Mr. Meek 1
A. Fifty-seven.
Q3. ·where do you reside and what is your occupation or
vour business!
• A. I reside at Pisgah, Virginia, about three and one-half or
four miles west of Tazewell, and trucking is my chief occupation.
Q4. When ,vere you fifty-seven years 0£ age Y
A. February, last February.
Q5. What day!
A. Fourteenth.
Q6. Are you married or single f
A. Married.
Q7. How many children have you f
A. Seven.
Q8. How many under twenty-one years of agef
A. Four.
1

The defendant, by counsel, objected to the foregoing question and moved the Court to strike out the answer thereto,.
which objection and motion the Court overruled, to which
ruling of the Court the defendants, by counsel, at the time
ex~epted..
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Leon Meek.

page 22

~
'
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Q9. How long have you been engaged in the
trucldng business?
A. About twenty years.
QlO. vVere you operating your truck on the day of the accident complained of in this case f
A. I had been that morning.
(Jll. ,vhat was the date of the accident?
A. August 18th.
Q12. ·what year 1
A. Nineteen hundred fifty-one.
Q13. Where did the accident take place 1
A. On the Boyd farm about three miles West of Tazewell.
Q14. How did you happen to be on the Boyd farm on that
day!
A. Well, Mr. Graybeal and Mr. Moreland the Smith boy,
Ernest Smith, came to my house that evening about 2 :00 / ' .
o'clock and asked me, Mr. Graybeal did, if I would move More-;
land from the Boyd place down to his place. He told me h@1
JYF
thought there would be about one load after he would talt'e
,;c, ';
what he could in his jeep.
!
Ql5. Did he want to know what you would charge for the
one load?
A. Mr. Graybeal asked me what I would charge and I tol,ci
him $10.00, and he asked Mr. Moreland if that was all right
with him and he said it was.
Q16. I believe you said Mr. Graybeal, :Mr. Moreland and
the defendant, Ernest Smith, all came to your house in the
jeep?
A. Yes, sir.
Q17. After you found out that it was satisfactory for you
to do the work for the price mentioned how soon did you agree
to take your truck to the tenant house on the Boyd
page 23 ~ farm and do the moving?
A. Right at the time while they were still there.
Mr. Graybeal and Mr. Moreland and the boy helped me put on
my racks and we left for the Boyd place right at that time.
Q18. They helped you put the racks on your big truck¥
A. Yes, sir.
Q19. Well, who left first? Who left your home first for
the Boyd farm Y
A. Mr. Moreland and Mr. Graybeal left in the jeep and the
boy rode with me. Mr. Graybeal told him-said: Ernest
you ride with Leon and you can shut the gate over at the road
for him.
1
_;;..
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Q20. How close is your home to the highway leading from
Pisgah to North Tazewell?
A. About eight hundred feet.
Q21. You pass through a large gate on the highway and
go through a field to your house Y
A. Yes, sir.
Q22. Did Ernest Smith, the defendant, ride with you in
vour truck?
.. A. Yes, sir.
Q23. Did he close the gate as requested by Mr. Graybeal?
A. Yes, sir.
.
Q24. When you arrived at the Mooreland residence on the
Boyd farm where did you find the jeep 7
A. Well, Mr. Mooreland and Mr. Graybeal had already
gotten there, they went ahead of us and Mr. Graybeal had
already placed the jeep down next to the porch
page 24 ~ something, I would say, a distance from here over
to there, and I think, maybe, that just after he had
placed the jeep this boy from Mr. Boyd's came over and
wanted Mr. Moreland to come over to the house-said Mr.
Bovd sent for him.
Q25. Before you go into that let me ask you how the jeep
was parked. Was the jeep parked with the side, the front or
the rear portion toward the back porch Y
A. With the rear to the porch.
Q26. And about how many feet was the rear of the jeep
from the back porch Y
A. I say something like three or four feet.
Q27. Go ahead and tell the jury about the boy coming over
from Mr. Boyd's farm with a message for Mr. Moreland?
A. This boy came over and told Mr. Moreland that Mr.
Boyd wanted to see him. There seemed to be some dispute
about what Mr. Moreland owed Mr. Boyd and Moreland said
he was not going over-would not go over-told the boy he
was not going, and Mr. Graybeal asked him what the trouble
was and be said that Mr. Boyd claimed that he owed him
Rome, and he said: I am leaving my onions up there in the
harn. I think l1e · said there was almost a hundred bushel of
onions up there that they had gathered,-he was leaving
those onions, and that his wife had done l\fr. Boyd's washing
and ironing there for some time and she was not asking anything for that and he felt like he was paying Mr. Boyd all he
owed him or more.
Q28. While that conversation was going on was this little

)

j0

1
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Leon Meek.

boy that came from Mr. Boyd's, delivering him the message,
still there or had he gone back T
page 25 ~ A. No, sir, I think he had gone back. This come
up after the boy had left, after Moreland told him
he was not going over there. We talked this over while the
hoy was gone, and in the mean time the boy came back an~
·said Mr. Boyd wanted to see Hop-that is Hop Graybeal-'
wanted him to come over to the house. And Hop talked there
a little bit and said: Well, maybe I had better go over there
and see what he wants, and as he started to leave he said:
Leon, he says, when they get my jeep loaded, he said, you pull
it up out of the way. I said: Hop, I don't know anything
about a jeep, I have never driven one and I would not want to
mess with it, and that was all that was said. Hop left the
scene and went on over to Mr. Boyd's.
Q29. Just before he went over to see Mr. Boyd did he give __ _
you any instructions about proceeding with the loading?
/
·a··,
A. Any instructions about.·.. ·... :<:)it
Q30. To proceed with the loading of the household good~1F"··',··.:,_:;:::,:,i1(.
A. He said : When you fellows get this truck loaded, Leon,
't&
you pull it out of the way.
·1
Q31. You mean get the jeep loaded?
'
A. Yes, sir. I told him I didn't know anything about it,
never had driven a jeep and I would not want tto mess with it.
Q32. Before Mr. Graybeal left to go to Mr. Boyd's resi<lence had any of the household goods been loaded on the jeep
truck?
A. _I don't think so.
Q33. Do you remember f
A. No, sir.
Q34: After he left tell the jury if the work of loading the
.
jeep proceeded, and, if so, who did the work of
page 26 ~ loading Y
A. Yes, sir, after Mr. Graybeal left they started
to loading the jeep.
Q35. ·who loaded the jeep Y
A. Well, the Smith boy and Mr. Moreland did the principal
part of it. They put the washing machine on, I remember that
particularly, carrying the washing machine out and a stove, it
was a heating stove, and there was a few other little articles
that was on the jeep, I don't recall just what they were, and
then the cook stove was put on.
Q36. Did you help with the cook stove 7
A. Yes, sir.
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Q37. Did the Smith boy help with it Y
A. Yes, sir.
Q38. How was it loaded in the jeep!
A. "\Vell, we carried it out to the jeep, we all three had a
. hold of it, and when we got to the jeep the Smith boy seemed
to be on the side next to the back end of the jeep and he got
up in the jeep and Moreland and I slipped it on the bed of the
jeep and the boy got a hold of it and was pulling on it, pulling
it back in the bed.
Q39. Did the Smith boy participate in all of the loading of
the articles in the jeep T
A. Yes, sir.
Q40. " 7ell, did you finish loading the jeep while Mr. Graybeal was over at Mr. Boyd's residence!
A. vVell, we finished everything except the apples and poatoes. 'fhere was some space on the back of the truck yet,
f said to Mr. Moreland-there was a good many
age 27 ~ pans and tubs sitting on the back porch-I asked
·
.him-May I talk 1 Do you want to put this on and
e( said: No, I want to leave the balanc~ of the room there to
put my apples and potatoes on. I said: "\Vhere are your
apples and potatoes: .Aud he said: Out here and pointed out
to the garden.
- Q41. Then, tell the jury what happened.
·A. ,vell, Moreland-I don't know just where he went-in
what direction he went-I never noticed-The boy started
around toward the front of the jeep. I stepped back on. this
rock and was in the act of stepping up on the porch, or aimed
to step up on the porch and it seemed that the boy stepped on
the-I don't know whether the truck was in gear or what
happened hardly-maybe he stepped on the gas-when he did
. the thing started to come back with a right smart force,
enough to knock the bannister down, and it caught me in between there, and when it struck me I grabbed the side of the
bed and kind of held to it. It caught me between the porch
and the end gate. The end gate was hanging down.
Q42. You spoke of stepping on a rock!
A. Yes, sir. There is a rock right here at the step up like.
There was the rock right there and I stepped from the ground
up on to the rock and there is another step onto the porch.
Q43. Was that a large rock used for a step to the porch?
A. It looked like that was what it was there for. It was
limestone, a big flat limestone rock eight or ten inches thick.

n
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Q44. At the time you were starting by the rear
of the jeep were you facing the jeep or was your
back toward the jeep?
·
A. My back was to it.
Q45. Did you know the boy had gotten in the jeep¥
A. No, sir.
Q46. Did yon know the boy intended to ge,t in the driver's
seat of the jeep 1
A. No, sir.
Q47. Did the boy give any signal lie was going to try to
move the jeep 1
A. No, sir.
Q48. Had the l10y moved the jeep any Hme before this accident?
A. If he did it was not in my presence.
Q49. You didn't know anything about it?
/"'.l\.. No, sir.
/.
Q50. Did you know the boy could drive the jeep?
/
A. No, sir.
.
(J51.. vV ere you expecting him to get in the jeep and try to
move iU
·
A. No, sir.
(~52. After the boy backed against you instead of going
forward with the je~p, and struck you, what effect did that.
have on your limbs, if any f
A. Well, he b1;oke them both, caught me just like-jammed
right back against this porch. I was standing there and run me
right back against the end of this porch here and caught both
legs between the porch and the end gate,-just almost cut
them off right through here.
page 29 ~
Q53. Did it break the bones in both legs t
A. Yes, sir, in both legs.
Q54. ,vm you show the jury the injuries to yonr legs, the
sea rs, just where you were struck T
A. The scars are rig·ht he re at the tor> of my shoes up to
here. They were broken right about here, right through here.
Q55. After you were injured there by the sudden moving of
the jeep, backing against you ancl the porch, what did you do?
A. "'Well, when t.]1e boy ran it baek ngn inst the porch, then
T beg·an to hoUoe for him to move the t.rnck up; I asked him
to move it, and he jumped out of the trnek, looked like he was
just kind of bewildered, didn't know what to do and lie stood
and looked at me for just a minute 01· leRs time than thatjust for a thought-and I said: If you arc not going to move

page 28

~
I
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it run and get Hop. \Vhen I said that he got back in the truck
and pulled it up.
Q56. How far did he pull it out from the porch?
A. I say six or eight feet.
Q57. How long was it until Mr. Graybeal came?
A. It was only a little bit, just a little bit.
Q58. After he came what arrangements, if any, were made
take you to the hospital? A. vVell, Hop first asked me what happened and I told him,
and he wanted to know. He said: "\Ve will have to get an
ambulance here to move you and asked me who to get and I
told him to call J. D. Greever, and he went right on back-run
over to Mr. Boyd's to get the ambulance-went back over to
call for the ambulance.
page 30 ~ Q59. He went to Mr. Boyd's residence to call the
Greever store for an ambulance?
A. Yes, sir.
·
, Q60. While they were waiting there for the ambulance was
the jeep unloaded, or do you know.
A. Vl as the jeep unloaded?
Q61. Yes, sir.
A. No, sir.
Q62. Not while you were there?
A. No, sir.
Q63. Did the ambulance come in a short time?
A. Yes, it come in just a little bit.
Q64. Where were you taken 7
A. First to the J effcrsonville Hospital. They gave me a
shot there to kind of ease my pain and settle my nerves and
then I was taken from the to St. Lukes Hospital in Bluefield.
Q65. That is a distance of about twenty-two· miles?
A. Yes,sir.
Q66. When you arrived at St. Lukes Hospital in Bluefield
who took charge charge of the case and g·ave you attention?
A. Dr. Scott and Dr. Combs was his helper.
' Q67. Well, what did they do for you 1
A. ·well, they rolled me into the operating room. I was in
_the operating room a right smart little bit before they got
ready to operate on me. They gave me ether, put me to sleep
and Dr. Scott said that I was on the operating table for three
and a half hours.

to

page 31

~

The defendants, by counsel, objected to the witness stating what Dr. Scott said.
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By the Court: Don't state what any one else told you.
State what you actually know or what happened in the presence of the defendants. The objection is sustained.
Q68. Tell the jury, when you woke up, what condition did
you find yourself in T
A. Well, I was in a cast from my hips right here, both legs,
down to my toes.
Q69. How long were you kept in that cast t
A. I was kept in it until-I was in it seventy-five daysabout October 27th I think they took me out.
Q70. After the lapse of the. seventy-five days and the cast
was taken off were you able to ,valk Y
A. No, sir. Dr. Scott told me that he wanted me to make
two attemptsThe defendants, by counsel, objected to the witness stating,··~
what Dr. Scott told him, which objection the Court sustained~
Q71. The cast was taken off at the end of the seventy-five
days. How long after that before you attempted to walk, say,
even on crutches 7
A. They gave me my crutches on the 27th of November.
Q72. Do you remember whether it was before or after
Christmas!
A. Yes, sir, it was before Christmas.
Q73. Before you were put on the operating table could you
tell, from your examination of your legs, whether or not the
bones were crushed, and, if so, to what extent?
A. No, sir. I could tell they were broken, I
page 32 } could not tell how badly crushed they were. I could
see they were broken.
Q74. Tell the jury to what extent, if any, you suffered pain
on account of the injuries and the broken bones in your legs?
A. Well, I suffered a great deal. I laid in those casts for
seventy-five days on tbe flat of my back, I could not turn either
way.
Q75. How long did the intense pain last?
A. Well, it bothered me for several days after I was hurt
I say and then it was continuous aches for two or .three weeks
then and after that it seems that the bones begun to knit and
I was annoyed and aggrevated a lot after that, a dead ache
right in at the bones.
Q76. You mean the knitting of the bones was painful?
A. Yes, sir.
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Q77. How long did that suffering and pain continue f
A. "rell, all during the time I was in those casts I got ve1)'
little relief. I could not sleep any; I could not get in any position that I could rest; there was very little rest while I was
in those things.
Q78. ·were you able to get comfortable at all while the casts
were on?
A. No, sir, not but very little.
Q79. How long· could you sleep at times T
A. An hour or two hours at a time. Thev g·ave me thm~c
sleeping pills. I could sleep while I would take those and I
would wake up.
Q80.
ould you feel rested and refreshed when you woke
upf
A. Not very much. I was more or less tired and
age 33 ~ worn out. You didn't get very much rest from
,
your sleep.
81. After they took off the casts was there any improvement in your being comfortable?
A. Yes, sir, some. After they got those casts off my legs,
while I could not use them very much, I could use my body
better. I could turn-get on my side and rest a little. I could
get in a position I could rest better.
Q82. You could make yourself more comfortable in bed
after you got rid of the casts f
A. Yes, sir.
Q83. Then, after you were given crutches, tell the jury
whether or not you could move on the crutches without pain?
A. No, sir, I had lots of pain after they g·ave me tl1e
crutches,-! could not walk, I had to be suported by members
of the family, either one holding me-steading me.
Q84. How long were you in bed? That is confined to your
bed without being able to get up and move around T
A. Up until after Christmas. They took the casts off ancl
I was not allowed any crutches for a month after they took
the casts off.
Q85. Wl1en did you Jay your crutches aside and begin the
use of a cane Y
A. ,\Tell, it has been about a month or six weeks since I
begun to use my cane.
Q86. After yon had put aside your crutches and begun to
use a cane to walk, put your full weight on your limbs, tell the
jury whether or not that was painful¥

,v
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A. Yes, sir, it was. My left leg- does not bother
me as much as the right one. I suffer a lot witl1
the right one. And my ankles, I suffer with both
ankles, more with the right one than I do the left and my
knees. I can g-et up and stir a round a right smart and then
sit down and sit there for au hour nncl I go to get up I can
hardly make it-hurts so I can hardly stand to put them to
the floor.
Q87. Is that your condition now·?
A. Yes, sir.
Q88. Do you suffer any from ~"'our ankles and knees at any
special times, and, if so, on what ocrasions f
A. Well, on cloud~T' rainy days, like yPsterday, it botllers
me worse tlian sunshiny, hot days. It seems that my legs get
numb, have an old dead feeling, following cloudy days. They
throb at tlie bone and my ankles hurt.
/~
Q89. Are your legs strong now that you can walk 1
/
::>,
A. Y~s, sir., they seem to be reasonably strong. I suff~t·
Hi
more with mv ankles than mv knees.
·
· ,:.
Q90. Can j~ou walk pretty 'good?
i
\,
A. No, sir. I can't pick up anything and carry it-I can
pick up a pretty good load hut I can't step out with it.
Q91. Do you sleep better now Y
A. Yes, sir.
Q92. Do your le~s ever swell on yon, and, if so, when?
A. Yes, sir, if I ,valk on them a p;ood deal or if I stantl
around on them-just standing on them; they swell during
the night; this one swells up right here where my shoe top
laces and they get awful sore along in the evening·. I get
alonQ· very well in the fore pa rt of the clay but aft.er
page 35 ~ I use them a little hit nnd along up in the evening
they g·et awful sore.
Q93. Do you use the cane conshmtly in walking· Y
A. Yes, sir.
Q94. Could you walk to do any g·oocl without the cane?
A. No, sir. I can walk a little, maybe from here to the desk
or across the room, I can't g·et out on the ground; where the
gTound is uneven I can't get along, especially if I am going
up hill or down either one. I have no control of myself;
seems like I can't balance myself, I want to topple over.
Q95. Have you been able to do :my work of any kind from
the time of the accident up until today 7
A. No, sir.
Q96. Who waited on you at your home?
A. My wife.
page 34

~
.
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Q97. How much time and attention did she bave to give to
you, say, for the first three, four or five months after you were
hurt?
A. Well, practically all of her time when I was first home.
She looked after carrying my meals back and forth; she tried
to make me comfortable; waited on me; g·ive me pillows and
things; elevated my legs, trying to give me some ease or rest.
Q98. You stated that you were engaged in the trucking
· busines~. What did you principally haul?
A. Coal.
Q99. Did you haul coal for others 1 Did you buy the coal
and deliver iU
A. Bought it and delivered it.
Q. 100. Who was your principal customer?
page 36 ~ A. The County School Board and for the jail
:,
and Courthouse too, and I hauled a good deal of
,~\customers coal outside of that.
'I:<
QlOl. While you were engaged in that business how many
%
trucks did you use Y
~,
A. Well, some times I used three, some times two and the
r
last year or two I just used fhe one~
Q102. Why did you get down to just using one truck?
The defendants, by counsel, objected to the foregoing question : ,vhy did l1e get down to using one truck. Which objection the Court sustained.
By Mr. Harman: ·we would like to except to the ruling of
the Court, and also complete the answer for the benefit of the
record.
By the Court: We can do that at a later time.
Q103. Mr. Meek, prior to the accident involved in this case
did you personally load and unload coal that was being hauled
in ·vour truck Y
A. Yes, sir, I did.
Q104. Prior to the accident what was the condition of your
healt11 as to physical strength Y
A. Good.
Q105. How bad your general health been prior to the accident?
A. I have never been under the care of a Doctor. I have
only bad the Doctor once to see me in the last twenty years.
Q106. Where were you reared and what kind of :work did
you do as a young man?
A. On a farm in Burkes Garden.
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Q107. What was the principal source of your income prior
to the accident for some few years Y
page 37 ~ A. Well, trucking·.
Q107. Was that the entire source of your income?
A. Yes, sir.
Q108. Do you recall about bow much you made from your
business prior to the time of the accident; that is, per year Y
The defendants, by counsel, objected to the foregoing question, which objection the Court overruled, to which ruling of
the Court the defendants, by counsel, at the time excepted.
Q109. That is your net profit?
A. Net profit, about $450.00 per month; that is over and
a hove my expenses.

The defendants, by counsel, moved to strike out the for,~t
going answer, which motion the Court overruled, to whifmii
ruling the defendants, by counsel, excepted.

QllO. What has been your income since you were hurt in
this accident?
A. None at all.
Qlll. What expenses have you incurred in the way of hospital, Doctor bills, nurses and medicine Y
A. The expenses are around $700.00.
By Mr. Crockett: We want to lodge an objection.
Outside the hearing of the jury.
Bv the Court: Let it be understood that when one of counsel for the defendants makes an objection or takes an exception to a ruling· of the Court that it is to be understood that
that is an objection or an exception on behalf of both defendants, unless stated differently by one of the counsel. .
By Mr. Crockett: The defendants, by counsel; objects to
any evidence, of any pecuniary loss by this plaintiff on account of the accident, for the reason that, under the evidence
of the plaintiff there is no liability upon the def end ant, Graybeal, and until there bas been introduced in evipage 38 } dence testimony showing that there is liability
upon the defendant, Graybeal, no testimony as to
any pecuniary loss is relevant or admissible. The plaintiff
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has been .introduced as a witness in his own behalf, and tlie
case of the plaintiff cannot rise above that evidence, and that
evidence shows, of itself, that there is no liability on the defendant, Graybeal.
Counsel for the plaintiff state they desire to proceed in the
development of our case in the usual and ordinary way, and
that they expect, during the progress of the case, to develop
the full case and show the liabilitv on the nart of both the defendant, Graybeal, and the defenclant, Smfrh.
By the Court: If at the conclusion of the plaintiff's case
there appears no liability as to tl1e defendant, Graybeal, then
your motion to strike would be in order.
To which ruling of the Court the defendant, Graybeal, by
counsel, excepted.
,,,,...

r

Inside the hearing of the jury.
By 1fr. Harman: ·wm you read the last question and an-

w~

.

~hereupon the question: ·what expenses l1ave you incurred
in,, the way of hospital, Doctor bills, Nurses and medicine!
Awl the answer: The expenses are around $700.00. Were
read.

·Ql.12. I l1ere hand you a statement elated October 22, 1951,
showing a total charge against you by St. Lukes Hospital of
Bluefield, '\Vest Virg'inia in tl1e amount of $571.62, and will
ask you to state if that is the statement of tl1e charges made
against you by the hospital up until that time?
A. Yes, sir, it is.
Q118. I here liand ~Ton a reminder, it is not an itemized
statement but a reminder.
The defendants, by counsel, objected.
By Mr. Harman: The only thing· I want it for is
the amount.
The defendants, by counsel, objected.
By the Court: Let me see it just a minute. The objection
will be sustained.
page 39

~

Q114. I will ask you to file, as a part of your testimony in
this case, this itemized statement from St. Lukes Hospital
against you, dated October 22, 1951. ·wm you file it as a part
of your evidence?
A. I will.

I

·.
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Thereupon tlie itemized statement was filed in evidence and
marked for identification as:
Plaintiff's Exhibit No. 1
and the same is attached to the original papers in this case.
Q115. I hand you another statement dated December 31,
1951, showing a charge against you at that time-a total
charge of $639.12.

~
:~
!
I

By J\fr. Crockett: Let's see that, please. I don't know what
this thing is. We object to this. I don't know what it is.
By the Court: Let's see what it is.
By Mr. Crockett: Or what it means or anything else.
By the Court: Let me see counsel just a minute and bring
with you anything· else you may have.

I

Thereupon Court and counsel retired and shortly the eafter returned into the Court room.
J·
I

Q116. You have filed as a part of your testimony the stat~ment of St. LukeR Hospital, dated October 26, 1951, amouTIJting to $5"71.62. Tell the jury whether or not, after October
22nd, 1951, you have returned to tlle hospital for further treatment¥
page 40 ~
A. Yes, sir.
Q117. How ~rnny times, and when?
A. Well, I was there the 15th of November; I was there
again the 27th of November; again in December, the 26th or
27th; back again in January, and I am not sure whether I was
there in February or not, I think I was, ~nd then I was there
again about ten c1ay8 ago.
·
Q118. Do you have a complete statement of the charges
made by St. Lukes Hospital against you for services up to
the date of trial 1
A. No, sir.
QU9. Do you know how much the account was on February
15,1952¥
A. It was $639.00 and some few cents I think. I can't see
that.
Q120. Do you recall what your mnbnlance expense was f
A. Twelve dollars and maybe a few cents, I could not say
exactly. It was something over twelve dollars.
Q121. Is that a statement of it?
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A. Yes, sir.
Q122. TwelveA. Twelve dollars and eig·hty cents.
Ql23. ·wm you file that statement of Greever Funeral
Home as a part of your testimony, marked as Exhibit-Plaintiff's No. 2?
A. I will.
Thereupon the statement ref erred to was filed in evidence
·and marked for identification as:
page 41 ~

Plaintiff's Exhibit No. 2.

and the same is attached to the original papers in this case.

r
;.':·.'
r:

'

Q124. How many trips were you taken to Bluefield in the
,ambulance Y
1
A. Three.
. ·. Q125. pid you ta!rn other t_rips to Bluefield to the hospital
m your own car or m your w1f e's car Y
A. Yes, sir.
Q126. Do you recall how many trips you made in your
wife's car?
· A. About five trips.
Q127. Did you pay out anything for medicine on account of
your injuries Y
A. Yes, sir. To Jackson's drug store. There is a bill f"or
it.
Ql28. That amounts to $6.00Y
A. Yes, sir.
Q129. And this is your check showing the payment of it?
A. Yes, sir.
Q130. Did you have any other explmses in connection with
nursing, medicine or medical expense?
A. No, sir.
_
Q131. Did you have an accident to one of your feet when
you were a child Y
A. Yes, sir.
·
Q132. What was the nature of that accident?
A. My right foot, I had that much of it mashed off.
·
Q133. Do you remember how old you were when
pag·e 42 ~ that was done?
A. About seven years old.
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By Mr. Crockett: Objection. I don't know what they are
coming to.
Which_ objection the Court overruled, to which ruling the
defendants, by counsel, excepted.
Q134. State whether or not this recent accident, involved
in this suit, has made it more difficult for you to walk and use
that right foot, in view of the old injury you received fifty
years ago?
The defendants, by counsel, objected to the foregoing question because is is leading.
By the Court: The question might have been leading. I
will sustain the objection.

,1····

Q135. Please state what effect, if any, the recent accid~t.
involved in this suit bad on that old injury to your right fqclfrti
A. Well, it has bothered me a gTeat deal more than my left
one bas. I am unable to use my ankle in there and it has
caused a great deal more soreness-stiffer.
Q136. While you were in the hospital did Mr. Graybeal, the
defendant, come to see you Y
A. Yes, sir.
Q137. Did he make any statement or admission to you in
the hospital as to whether or not the Smith boy had been operating the jeep for him on the farm prior to the accident!
By Mr. Crockett: We object, and we want to be heard.
A. Yes, sir.
Q138. Tell the jury what that statement was?
A. That the boy bad been driving the jeep.

By Mr. Crockett: We object. We want to make an objection to that and make it a matter of record.
page 43

~

Outside the he~ring of the jury.

Counsel for the defendants object to the last question that
has been asked this witness for the reason that such a question is not pertinent and cannot show ag·ency or the relation
of master and servant between 0. Hopkins Graybeal and a
little boy. It shows, at its most, permission that 0. Hopkins
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Graybeal had gTanted to the boy to drive the jeep on the farm
some time before. The plaintiff, in the construction of the
notice of motion in this case, was very careful to leave from
that notice a.ny a1legation which would support the mere permission on the part of 0. Hopkins Graybeal to the boy using
the truck. It is not alleg-ed permission. It alleges agency of
master and servant, and that alone. It I1as been recently held
in this state, in 186 Virginia, wha.t tho law is with reference
to that. • • •· We think that that is a vital point to be considered by the Court in this case. WH are making an objection now with reference to this, in that, we do not think that

;~:rniii~f1::~t~t~~~t!~:°~;iri;~)11~::~1ttii

~;~:1

does not show agency or tend to show agency. It does not
w the boy was the servant of 0. Hopkins Graybeal.

0,i

Thich objection the Court overruled, to whicl1 ruling of the
urt the defendants, at the time excepted.

'

inside the hearing of the jury.
By ::M:r. Harman:

·wm you read the last question¥

·Thereupon the last question was read : '' Did he make any
Rtatement or admission to you in the hospital as to whether
or not the Smith boy had been operating the jeep for him on
the farm prior to the accident"f

Q139. Go ahead and answer the question.
A. I didn't catch the question.
Thereupon the question was again r,~ad by the reporter.
page 44

~

A. That the boy had been driving the jeep when
they were cleaning t11e hen house and scattering
the manure on tl1e field,-the litter from the hen house.
Q140. In that conversation did he state what part he played
in that work and what part the boy played f
A. The boy did the driving· and he would scatter it, as I
understood. He would scatter the litter and the boy would
drive up a little and he would scatter some more.
Q141. You mean the Smith boy was driving the jeep and
:Mr. Graybeal was doing the scattering of the litterY
A. Yes, sir.

t. ~/,
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Q152. At that time do you know wl1ether Mr. Graybeal was
suffering from any physical iujnry, and, if so, what was it f
A. Yes, sir. He had broken his arm or his elbow rather.
It seemed to be in his elbow.
Q153. And the Smith boy was helping with the work on the
farm?
A. The Smith boy was helping him. It seems that was all
the help he had at that time.
Q154. In that conversation did l\Ir. Graybeal refer to any
other occasion when the Smith boy <lrove the jeep T
A. No, sir, I don't recall.

~
I

By Mr. Crockett: We want to move to strike out those answers for the reasons heretofore given the Court.

'

'

Which motion the Court overruled, to which ruling of th·e· ., ,. -..-~.·
..
Court the defendants, by counsel, excepted.
.
'\

/, .... ' 'i)::lt

Ql55. Do you recall whether or not Mr. Graybeal on any
other occasions, that is at times other than the time
page 45 ~ he was at the hospital, admitted to you that the
boy had driven the Jeep on the Graybeal farm.

By Mr. Crockett: Same objection.
Which objection the ·Court overruled, to which ruling the
defendants, by counsel, excepted.
A. Yes, sir. He said that the boy was very energetic and
he liked to get a hold of the machinery on his place and on
St. Clair's too, and that he had handled a jeep over at Fred
St. Clair's place, and he had noticed him driving the truck.
I said ''jeep''-a tractor-driving a tractor on Fred ·St.
Clair's place.
By Mr. Brittain: Objection and motion to strike.
By the Court: I will sustain the motion, and instruct tlic
jury not to consider the answer the witness gave to that question. That is something that happened on the St. Clair place
and has nothing to do with this case.
Q156. Mr. Meek, did l\Ir. Graybeal admit to you that on
other occasions the Smith boy had driven this jeep on Mr.
Graybeal's farm j

- . · ' \:. .,
\
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The defendants, by counsel, objected to the foregoing ques1ion as leading.
By the Court: I will sustain the objection.
By Mr. Harman: I don't see how I can ask it.
By the Court: The Court might suggest that you ask him
if that was the only statement he made in reference to it.

r

Q157. I. will ask you to state whether or not the statement
Mr. Graybeal made to you in the hospital at Bluefield, West
Virginia in reference to the Smith boy driving· the jeep on the
Graybeal farm was the only statement that Mr. Graybeal
made to you about tllat matterf
page 46 ~ A. He said he drove the jeep or the truck when
they were stacking wheat, or during the time they
w·e. re stacking wheat. That he moved it when they were at
the wheat stack.
\ Q158. This accident happened, I believe you said, about
three miles West of the town of Tazewell in the County of
T*zewellf
/A. Yes, sir.
I

;The witness stands aside temporarily.
The hour of 12 :30 p. m. having arrived Court was recessed
until 1 :15 p. m., at which time the further taking of evidence
herein was resumed.
Bv Mr. Harman: ·we want to offer Dr. Scott now.
By the Court: Is tllat agreeable to counsel for the defendants?
By Mr. Crockett: w·e l1avc no obje,ction to his being introduced now. We do interpose an objeetion to the testimonywith reference to his testimony for the reasons heretofore assip;ned. We do not think that the evidence that has been introduced makes out or tends to make out a case of liability
against the defendant, Graybeal.
·which objection the Court overruled, to which ruling the
defendants, by counsel, excepted.
By Mr. Brittian: I have no objection to his being introduced at this time.

r
''

'

Leon Meek v. 0. Hopkins Graybeal, et al.

31

CHARLES l\f. SCOTT,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Royall:
Ql. I believe your name is Charles M. Scott!
A. Yes, that is correct.
Q2. You are a medical doctor and surgeon at St. Lukes Hospital in Bluefield, West Virginia¥
A. Yes, sir.
Q3. What is your education?
page 47

'

~

By Mr. Crockett: We admit bis qualifications.

i\
)

I
·l

Q4. I will ask you whether or not you have treated one,
Leon Meek in the month of August, 1951?
A. I did.
Q5. I will ask you to state what injuries, if any, you trea e·<l
him for?
A. Mr. Meek had both bones of his legs broken, what\ we
call the lower third; it is actually the junction of the lower
third and the middle third, which is about right here. B9th
bones of the lower legs were broken there.
Q6. Did you personally examine him upon his entrance into
the hospital T
A. I did.
Q7. ,vhat treatment, if any, did you administer to Mr.
Meek¥
A. We reduced his fractures by open operation and plating
the large bone in the leg.
Q8. Was the plating done in one or both legs 7
A. In both legs.
Q9. What kind of a plate is that that is placed upon the
bones.
A. It is a stainless steel plate.
page 48 ~ QlO. Do you remember just how long you had
him upon the operating table¥
A. The anesthetic was started at 5 :15 p. m. The operation
was started at 5 :30 p. m. and was finished at 6 :45 p. m.
Qll. I will ask you whether or not any X-Rays-an X-Ray
was taken of Mr. Meek upon his entry into the hospital and
before any surgery was performed?
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A. Yes, sir, X-rays were made.
Q12. Do you have those X-Rays with you¥
A. I do.
Q13. I will ask you to present them.
A. I have the X-Ray in this folder of all the pictures we
have made of Mr. Meek at the time he was under treatment.
I don't believe it is necessary to show every one of them ; I
think it is only necessary to show the original injury and
X-Rays which were made on May 17, 1952 to show the present
condition of his legs. There is a large number of films here.
Ql4. I will ask you, if you will, to S•~parate from the entire
number several taken at the time he ,vas admitted to the hospital and several taken on May 17, 19fi2, if you feel that they
sufficiently show the injuries at the time of his admission and
the present date.
A. I have these films separated. I think the only way I can
bow them, if it is all right to show them, is against that
window there.
915. vV ould you show those against the window over there?
What day was that X-Ray taken on f
A. August 18, 1951.
page 49 ~ Q16. That was the day of l\Ir. Meek's admission
into the hospital T
A. Yes, sir.
Ql7. Was that taken before any treatment was administered to him Y
.
A. That was taken before I had given him any treatment
at all.
Ql8. Was that taken before any surgery was performed T
A. That is correct.
Q19. Is there any identification on t:bat X-Ray?
A. There is a number, which is ou:r X-Ray serial number
and also a note which describes this as the right leg "R".
Q20. Suppose you read the number f
A. E 3428.
Q21. Followed by an '' R''?
A. Followed by an "R", which designates the rig·ht leg.
By Mr. Royall: We would like to admit this X-Ray in evidence and have it marked "X-Ray Film No. 1".
By the Court: Can you leave that with the Court.
By the Witness : Yes, sir.
Q22. I believe that is a picture of tl1e right leg, is it not f
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A. That is correct.
Q23. Woulcl you point out to the jury the point of fracture
of any part of his leg 1
A. You can sec that the la rgc bone is broken in this view
and also tl1e small bone in tliis view. You can see only the
large bone broken with some over riding of the
page 50 ~ frag·ments.
Q24. Then, both bones were broken in the right
leg¥
A. That is correct.
Q25. Do you have any other X-Rays taken on that same
date?
A. Yes, sir, I do. This is a lateral view of his left leg take_n
on this date. It is identified by the same number except for
an "L".
By Mr. Ro:vall: We would like to offer this in evidence ang(
have it identified as "Exhibit X-Ray No. 2".
· ).,,
By the Court : All right.
:,-

Q26. I believe that shows botl1 bones in the left leg aTe
broken, does it not T
A. That is correct.
Q27. Do you have any other X-Rays taken on that date?
A. Yes, sir.
Q28. Please exhibit them.
A. This X-Ray shows a view of both legs, and can be identified by the same number. However, this film bas both an
'' R'' and an '' L' '. This view you can see the big bones of
both legs are broken and that the 8ma11 bones in both legs are
broken. In addition to that there is some shadow in the bone
here and here.
Q29. ·what type of fracture is tl1at?
A. Comminuted fracture.
Q30. Of both leg·s, is that correct J
A. That is rig·ht.
Q31. Do you have any further X-Rays taken on August 18,
1951?
A. I don't have any more; I don't believe there are any
more in that folder. I believe I picked tl1em all out.
Q32. Do you haYe rinv X-rays taken in the month
page 51 ~ of l\.fay, this year, 19521 ·
A. I have.
Q33. If so, will you please exhibit them.
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A. This is a picture of his reductio:n in his right leg and designated by the Number E 8383 followed by an "R".
By Mr. Royall : I ask that this lJe filed in evidence and
marked as" Exhibit X-ray No. 4".

r

Q34. Point out to the jury from that X-ray any plates, if
any are shown thereon.
A. This plate is held in place with six screws. This can be
seen as a large white object in this view and in the lateral view
.
a white object.
Q35. During Mr. ~leek's treatment were those screws tightened or loosened as the need required 1
A. No. That is a permanent fixture. It goes in:to the leg
and remains there.
Q36. What is ~he purpo~e of that plate? Is it to bring the
~one together so it may kmt and hold¥
., A. That is correct, and to prevent Bhortness of the leg.
\Q37. ·when ~he bone_s are broken, as in this case, will there
any shortenmg of either leg or both Y
A. Not in this case, because the length of the bone is restored at the time the fractures were reduced.
· Q38. How was that done?
A. By open operation, the accurate setting of the leg and
maintaining fixation with this plate.
Q39. Do you have any other X-Ray taken in May!
A. I have this one, Left E8383 ''L''.

bj·

page 52 ~

By Mr. Royall: I would like to have this film
introduced in evidence and marked '' Exhibit XRay No. 5".

Q40. That shows his left leg?
A. That is correct.
Q41. At this point right here, that is the large bone, does
that show some depression-intervention-in the bone there
nowf
A. No. That shows the upper end of the plate. It looks like
it stands up a little although, in reality, it does not.
Q42. You have stated that you p]aced these metal plates
on the bones of Mr. Meek 's legs. After the operation was it
neces8ary to place him in a cast of any kind to further treat
him?
A. Yes. These plates will not maintain the fractures in
position because of the muscles-the·y are only held in place

I
.

I

{
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by six screws, which is rather fragile considering the mucles

pulling. We have to p11t a cast on in addition to these plates.
Q43. You did place tho~e casts on both legs Y
A. That is correct.
Q44. Where did the casts start on the body and where did
they end?
A. The cast goes from the toes to tbP groin.
Q45. To the hips Y
A. Not to his hips; the hip is not includ('(l. It goes to his
groin, so he can raise his leg up and down lik~ that.
·
Q46. Do you know how long he stayed in that casU
A. I am not sure. From my record, I believe that the casts
were removed-They were put on August 18, 1951,
page 53 ~ I believe, they were removed November 24, 1951.
Q47. Removed on November 24th of that year 7

r~

A.
Q48.Yes,
Didsir.
you see Mr. Meek at intervals after he was d. _..
charged from the hospital Y
•
A. Yes, sir. I saw Mr. Meek on September ·25, 1951; ·tm
November 24, 1951; on December 27, 1951 and on May ,17,
1952.
Q49. On your examination on May 17, 1952 what did frou
find as to the recovery of Mr. Meck, resulting from his ?injuries, for which you treated him last August Y
\
A. I thought that Mr. Meek had made an excellent recovery. He had one feature which is detrimental so far as his
future well being is concerned, and that is he has shortening
of the tendon at his right heel. Is that the injured foot? He
has shortening of this big tendon at his right heel so that that
stump of his foot is held down like that, and he can not get it
up at a right angle.
Q50. In what way did the prior injury to the tenden of his
right foot impair your treatment of him f
A. Ordinarily when we put a cast on a man's foot we put
the foot up at right angles because it will stretch the muscles
on the right leg. The stump on Mr. Meek's right foot, from an
old injury, was so short we had no control of that stump, and,
of course, we could not prevent contracture of the big tendon
at the heel, the Achilles tendon.
Q51. Did you observe Mr. Meek walking on May 17, 1952?
A. I did.
Q52. From your examination can you state whether or not
he is fully recovered from his injuries by reason of
page 54 ~ his having both legs broken Y
A. I will have to answer that question in two

]1

If

\
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ways. His bones are healed. His muscle strength is not recovered. In my experience it has taken at least twelve to
eighteen months for complete muscle recovery to occur if it
ever does.
Q53. Then, I take it from your answer, you cannot definitely state the length of his disability at this time Y
The defendants, by counsel, objected to the foregoing question on the ground it is leading.
By the Court: Don't lead the witness.
Q54. Can you state, at this time, the length of his recoveryf
A. No, sir.
Q55. Can you ~tate at what time in. the future you will be
able to determine the length of his recovery?
. A. I feel that recovery occurs in twelve to eighteen months.
A n•.1an who has a previous injury and a weaker leg because of
at injury possibly would not regain his former use of it
that period of time, if at all.
Q56. Can you state, from your. examination on May 17,
1952, whether or not he will have any permanent disability
after twelve to eighteen months' period¥
A. I feel that he will have permanent disability in his right
leg bKause of shortening of the tendon to his heel.
Q57. In what way will that impair his walk or activity so far
as his right leg is concerned Y
A. He will have pain in his ankle; his leg will tire, and, as
a rule, these people are not able to walk steadily
page 55 ~ on uneven ground.
Q58. From your examination on May 17, 195.2
can you state whether or not Mr. Me,jk can walk well on uneven ground!
A. No, sir. I didn't see him walk on uneven ground. He told
me he was able to walk.
Q59. From your examination of h:'.m on May 17, 1952 do
you feel that he is physically capable, at this time, of loading
and unloading coal from a truck¥
·
A. Not if he has to climb around on top of the truck, or
has a lot of coal scattered, because he can't control himself on
that kind of surface.
Q60. From your examination of him in this month can you
state whether or not he would be able to carry weight or loads
of any size?
A. I don't think he could, because his gait is not steady
enough to carry a heavy load.

r
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CROSS EXAMINATION.
No cross examination.
The witness stands aside.
page 56

~

LEON MEEK,
the plaintiff, a witness having heretofore been introduced as a witness in his own behalf, being recalled, testified as follows:

DIRECT EXAMINATION.
By Mr. Harman:
Q159. Please tell the jury whether or not Mr. 0. Hopkins

to
him; that
jeepadmitted
that caused
thethat
injuryY
Graybeal,
at is,
anythe
time,
to you
this jeep belonge. /. :.•·•.d· · . ---·l·
.·: · . ·• 'L.:·· .:· .·•.· :·. .
A. Yes, sir.
t
,,~·
Q160. He did Y
/'
.:::.._
A. Y~s, he told me it belonged to him.
1
i

CROSS EXAMINATION.
By :Mr. Crockett:
Ql. Mr. Meek, I believe you stated on the afternoon of this
accideilt Mr. Graybeal and Mr. Moreland and the little boy
that sits over there came to your house 1
A. Yes, sir.
Q2. ·what time of day was iU
A. Well,Q3. About what time?
A. Around 2 :00 o'clock I would say.
. Q4. In the afternoon Y
A. Yes, sir.
Q5. And Mr. ·Moreland wanted you to haul his furniture!
A. Yes, sir.
Q6. That is what he came there for, and Mr. Graybeal
asked you what it would cost, and you told him how much.
Did you tell him Y
page 57 ~ A. I told him I would move the one load for ten
dollars.
Q7. And then Mr. Graybeal turned to :Mr. Moreland and
asked him if that was all right?
A. Yes, sir.
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QS. Then you went over to Mr. Moreland's house?
A. Yes, sir.
Q9. And the little boy rode with you f
A. Yes, sir.
QlO. What did he go with you for?
A. "'\\71ien we started to leave Mr. Moreland and Mr. Grayheai started in the jeep. They helpc~d me put the racks on
my truck, and the road gate had to be closed and Mr. Grayheal said: Erny, you can ride with Leon and close the gate
over at the road.
Qll. That gate he was to close was a gate on the road that
led out from your house to the main highwayf
A. Yes, sir.
Q12. That was the gate that he wanted him to close? A
gate in the fence leading out to the main highway?
A. It was the gate b_etween the highway and the house.
Ql3. Between the highway and your home 1
A. Yes, sir.
( \ Ql4. The. little boy got in with you and rode out thereY
1
i_
JA. Yes, sir.
(Q15. Did· J1e close the gate f
.
:A. Yes, sn·.
·Q16. He got out and closed the gatE, for you, then you went
on over to Mr. Moreland's house?
page 58 ~ A. Yes, sir.
Q17. When you got there you found Mr. Graybeal had stopped his truck near the Moreland house. How
far from the house was it¥
A. He had already placed his truck down at the back porch.
Ql8. The back porch of the house?
A. Yes, sir.
Q19. How far from the house T
A. Well, in my opinion, I don't know, about three or four
feet I would say.
Q20. Three or four feet from the porch Y
A. From the porch.
Q21. Well, after you had been there before anything was
done, I believe you said Mr. Boyd sent a boy down there to
tell Mr. Moreland to come up to the house?
A. Yes, sir.
Q22. And Mr. Moreland didn't go Y
A. No, sir.
Q23. He said he was not going up there; that there had
been some trouble between him and !fr. Boyd and he was not
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going, and, yet, before there was any loading done he sent the
boy back and asked for Mr. Graybeal to come up to the house?
A. I don't remember whether there had been anything put
on while the boy was gone and come back. I remember there
was a right smart of talk there as to the differences between
Moreland Mr. Boyd.
page 59 ~ Q24. There had been no loading done, so far as
you know, until the boy came back again for Mr.
Graybeal. That was your statement, was it noU
A. I don't remember that I made any statement that there
was not anything loaded. I don't remember ,vhether there
was anything loaded while the boy was gone.
Q25. You said there was nothing loaded at the time that
the little boy came back to tell Mr. Graybeal to go up to Mr.
Boyd's?
A. No, sir.
·
Q26. Then, Mr. Graybeal left and he left his truck, asi
y.····ill
.. gay, parked three or four feet of the back of the porch of ;~
Moreland house. And what was it that Mr. Graybeal t_· td
you when he left?
[
A. He said: L~on, after those fellows load my truck4he
says : YOU move lt OUt of the way SO you can put yours dorn
in there.
,
Q27. Told you to move iU
A. Yes, sir.
Q28. He didn't tell the little boy to move it?
A. No, sir.
Q29. He never said for any body else to move it. He told
you personally to move the truck if you wanted it moved?
A. Yes, sir.
Q30. Then he went on to the Boyd House?
A. Yes, sir.
Q31. Mr. Graybeal was at the Boyd house at the time of the
accident?
A. Yes, sir.
page 60 ~ Q32. Mr. Graybeal didn't come back from the
Boyd house from the time he went up there until
some time after the accident, is that true?
.
A. That is right.
Q33. Mr. Graybeal was not there at the time the little boy
got in the truck?
A. No, sir.
Q34. He was not there when the little boy started the truck?
A. No, sir.

fl
· (·(·
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Q35. He was not there wlien the truck hit you Y
A. No, sir.
Q36. Mr. Graybeal didn't see the little boy in the truck f
A. No, sir.
Q37. He didn't have anything in the world to do with it,
did he, so far as you know 7
A. No.
Q38. He didn't have a thing to do with the driving of that
truck?
A. No, sir.
Q39. How many times did the little boy start the truck before you were hurt Y
. A. To mi knowledge only once.
Q40. To refresh your memory, did:n 't he first get in that
truck and back it up. Now, the truck was headed up the hill,
or was it backed up the hill toward the porch of the house t
·1,, A. There is no hill there.
\
Q41. Was it level?
page 61 ~ A. It was level.
·
Q42. It was backed toward the porch? It was
ba~ked, then, toward the porch of the lt0use, was it not Y
A. The back end of the truck-like this is the ·porch-the
truck was backed right in this way.
.
Q43. J}acked in toward it, yQu say three or four feet from

iU
A. Yes, sir..
Q44. Did the boy get in that truck any Y
A. Not to my knowledge.
Q45. You were there Y
A. Yes, sir.
Q46. All the time Y
A. I was not outside all the time. I was in and out of the
house.
Q47. Mr. Meek, didn't you ask that little boy to get in that
truck and start it Y
A. No, sir.
Q48. This little fellow sitting over here f
A. No, sir. I was not asking him to do something I would
not do myself. I didn't know the boy could drive.
Q49. You can answer-Did you or not T
A. I did not.
Q50. You didn't ask him to do ·anything f
A. No, sir.
Q51. Now then, I1e got in that truck in the absence of Mr.
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Graybeal and started it, and some way or other, you don't
know, it backed up against you 1
A. That is right.
page 62 ~ Q52. And hurt your legs, and after it was over,
M1·. Graybeal, when he came down, he was doing
everything the world he could for you, was he noU
A.. Yes, sir.
Q53. He was trying to help you ·7 He went to a house and
telephoned for an ambulance 1
A. Yes, sir.
Q54. You don't know anything about him taking your truck
over to your house or anything else, you were not there?
A. No, sir.
Q55. You were hurt and they took you to the hospital?
A. Yes, sir.
By Mr. Brittain:
Ql. Mr. Meek, you say you were not out there all the till}~·
after Mr. Graybeal left and went to Mr. Boyd's house 1
,.
A. V,.Te were in and out of the house while they were putting
this kitchen furniture and other stuff on the jeep. I was in
and out of the house.
Q2. Then Erny could have backed the truck closer to the
house while you were in the house Y
A. Yes, sir.
Q3. Somebody else could have told him to do that f
A. Yes, he could have moved it.
Q4. ·what all did you put on the truck?
A. We put a washing machine, put a little beating stove and
a copk stove, and maybe a few other ~mall things, I don't remember just what they were.
page 63 ~ Q5. After you got them on the truck wl1at was
said f Did any body say anything about going
anywhere else-getting some other stuff to put on the truck 1
A. There was some boxes and things on the back porch and
still some room on the back end of the truck, and I said to
Moreland: Do you want to set these tubs on the truck.
The defendant, 0. Hopkins Graybeal, by counsel, objected
because Mr. Graybeal was not there, and this witness is detailing a conversation between him and Mr. Moreland at the
time that Mr. Graybeal was up at the Boyd house.
By Mr. Harman: William Ernest Smith was there. He is
one of the defendants.

.--.~
·.

Supreme Court of Appeals of Virginia

42

Leon Meek.
By Mr. Brittain: So far as this defendant-this boy is
concerned it is admissible.
By the Court: I think it is admissible and can be considered by the jury in so far as the boy is concerned. It havi1:g
been made out of the presence of Mr. Graybeal the jury will
not consider that as evidence affecting Mr. Graybeal.
A. I asked Moreland if he wanted the tubs and these things
sitting on the porch put on the truck, and he said: No. He
said: I want to put my apples and potatoes on there-leave
1·oom for my apples and potatoes. I said: Where are your
apples and potatoes t He said: They were laying out from
the house. ·when that was said he started off, and I noticed
which direction he went in. Whether he went toward his potatoes or which-the weeds were high all around the house! never noticc<l which direction he went in. The boy started
toward the truck and I ,vas in the act of stepping back up on
the porch when the boy hit the starter on the truck and it
j~mmed back and caught me betweEm the front end of the
porch aiid the end gate on the truck.
page 64 ~ Q6. vYas there anything said-Did you or Moreland say anything to Ernest about taking the truck
to where the potatoes or apples were?
A. No, sir, there was nothing said at all about it.
Q7. You didn't see the boy get in ihe truck 1
A. No. I turned and was coming hack up on the porch. I
had my back to the truck when the truck hit me.
Q8. This boy was smaller then than he is now, was he not?
Stand up.
A. The kid might have been a littfo smaller. Of course, he
could have grown some. It is almost a year's time.
Q9. Had you known him before this?
A. No, sir, I didn't know the boy or Moreland either. I
knew the boy's father just when I saw him. I didn't recognize the boy being Mr. Smith's boy.
QlO. You didn't know whether hEi could driYe a jeep or
anything?
A. No, I didn't know he could drive.
Qll. Now, you say that after he backed it up, then he got
out of the truck?
A. Yes, sir. He jumped out of the truck and commenced
holloeing. I told him to move the truck up. I said: You
have broken. my legs. He jumped out like he was kind of spell
bound, he didn't know what to do and looked at me. I said:

r:
1
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If you are not g·oing to move it run and get Hop, and he got
in the truck and pulled it off of me.
Q12. Was there any indication by that boy, the last time
you saw him, before you got hit, that he was fixing
page 65 } to start that truck?
A. No. I had no idea his intentions were to
start it. In fact I didn't know the boy could drive.
·
RE-DIRECT EXAMINATION.

By Mr. Harman:
'Ql. Had any of the furniture or property of Mr. Moreland
been loaded in your big truck before that accident t
A. No, sir.
Q2. Did you help load anything· into the jeep other than the
,.cook stove?
A. I don't remember of anything. I remember the boy a~a
M:· Moreland loading the heating stove and th.e washing~~
clune. The cook stove was. a good deal heavier. When/n:e
started to load it we all three had a hold of the cook stove~

'!,;

RE-CROSS EXAMINATION.

By Mr. Brittian:
·Q1. You had finished loading the jeep?
A. Right where it was sitting. He aimed to put his potatoes
and apples on. That was his intention.
Q2. Then you were going to back your truck back in there
and load the rest of his furniture?
A. They aimed to put my truck back there.
RE-DIRECT EXAMINATION.

By Mr. Harman:
Ql. Was anything said by Mr. Moreland in the presence
of Mr. Graybeal that he wanted to load the potatoes and
apples in the jeep? Did Mr. Graybeal say anypage 66 } thing about the potatoes either at your house or
Moreland's tenant house f
A. Yes, sir.
Q2. What was it?
A. Well, Hop said-Hop told me that Mr. Moreland wanted
to put his potatoes and apples on his jeep.
The witness stands aside.

·t:.
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By Mr. Harman: We would like to examine Mr. Graybeal
subject to the rule of cross examination under the Statute.

0. HOPKINS GRAYBEAL,
one of the defendants, introduced as a witness on behalf of
the plaintiff, being first duly sworn, testified as follows:

DIRECT EXAMINA'rION.
By Mr. James W. Harman, Sr.:
·
Ql. I believe your name is 0. Hopkins Graybeal and you
are one of the defendants in this suit?
A. Yes, sir.
Q2. Mr. Graybeal, are you the owner of the jeep truck involved in this accident T

~3. y;:io~~~-this accident did you break your arm or elbow,
and, if so, about how long before the accident!

"'>-. ·,
(.
r

The defendants, by counsel, objected to the foregoing question as being immaterial.
A. About a month I would say. We were cutting oats.
Which objection the Court overruled, to which ruling the
defendants, by counsel, excepted.
Q4. What is your answer f
A. We were cutting oats, I fell off a binder and
broke my arm.
Q5. ,"¥as that a monthA. A month or five weeks before tl1iB happened.
Q6. At the time of this accident and for a few weeks prior
thereto did you have any tenants helping you on your farm¥
A. Yes, sir, I did at that time.
Q7. Did you have a tenant right up until the time Mr. Moreland was to move?
A. No, sir, I think tbe man left me about the first of August, two or three weeks before this happened.
QB. .After you broke your arm did the defendant, ·wmiam
Ernest Smith help you any on your fa rm T
A. Yes, he mowed tlle yard and helped me clean out the
chicken house and drove the sheep-just kind of jin work. He
lived there close.
Q9. Kind of a handy boy¥

page 67

~
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A. Yes, sir.

QlO. Did he ever drive the jeep any on your farm 1
A. I don't recall but once he drove it.
Qll. ,vhen ,vas that oceasion f
A. That was just a few days before this happened. He
helped clean out the chicken l10use and haul tbe litter in the
field. He asked me to let him drive it and I did. It was not
any driving-justQ12. Who threw the litter off¥
A. I did. He would move it np as I would tell him to.
Q13. Do you know whether this boy ever operpag·e 68 ~ ated a small tractor on the Freel St. Clair farm T
The defendants, by counsel, objected to the f oreg·oing question, which objection the Court sustained.

By Mr. Harman: Yon ·just don't know what this witness j, ..,.,.~---,\,
answer would be to the question. We would like to except t6
,;{
the ruling of the Conrt and have it in the record.
/
i',:
By the Court: "\Ve can do that later.
~
Ql4. How close did the Smith boy live to your farm 7
A. It is right across the road. The road and the highway
and the railroad between us, two hundred feet I reckon, or
three hundred.
Q15. Was the boy enerjetic and active fo his workT
A. Yes, he did very well. My mother paid him for mowing
the vard. He mowed the vard for bet.
Qi6. Was he very much interested in the jeep and the machinery Y
A. Yes, be seemed anxious to operate machinery and drive
a truck like any other boy.
"Ql7. You had the boy with you ,,,hen you drove up to the
:Moreland residence in "the early afternoon of August 18th,
last year, didn't you Y
A. Yes, sir.
Q18. After you drove up, you and boy drove up there, I believe you and the boy got Mr. Moreland in the jeep and you
all three rode down to l\fr. Meek's residencef
A. We did.
Q19. Do you recall a conversation you had with Mr. Meek
with reference to moving Mr. Moreland's furnipage 69 ~ ture that afternoon 1
A. He come out on the porch, I knocked on the

46

Supreme Court of Appea]s of Virginia

0. Hopkins Graybeal.
door, and I told him that J. D. Moreland was moving down in
one of my houses and asked him if he could move him. He
said: Yes, he guessed he could, he was not doing anything, it
was Saturday afternoon.
Q20. Do you recall how many loads you thought it would
be necessary to make 1
.
A. Moreland told me if I would take my truck and get his
potatoes, he was afraid of getting them b1~uised up on the big
truck, he thought he could move in one load.
Q21. Did Mr. Meek tell Mm he would charge $10.00~
A. Yes, for one load.
Q22. That was satisfactory to Mr. Moreland?
A. Yes, sir.
Q23. Did you and J\fr. Moreland help to put the ladders on
the truck!
A. vV e did-the racks.
·'"'.,..
Q24. The racks, I mean. After you finished and ready to
go, who went out firsU
(.
A. Moreland rode with me. I didn't know exactly how to
r
get into his house, we had to go throw~h his garden and it was
all grown up, and he rode with me. I went in front in my truck
and Ernest Smith came in the big truck with Mr. Meek. ·
Q25. Do you recall whether or not you instructed the Smith
boy to ride with Mr. :Meek in his truck so the Smith boy could
close the gate T
A. I don't remember, I might have; I don't remember about
the gate opening.
page 70 ~ Q26. W11en you arrived at the tenant house
.
of Mr. Moreland on the Boyd farm what did you do
with your jeep?
A. We went around-the road runs up in the divides-we
went up through that way and come through the garden, through a patch of corn, and I backed the truck in four or
five feet from the back porch, where he had a good deal of his
stoves and tubs sitting out in the ya rd. He wanted to load
them on and put the potatoes on last.
Q27. After Mr. Meek arrived with his big truck where did
heparkitT
·
A. He left it in the garden.
Q28. After Mr. Meek and the Smith boy arrived there tell
the jury what happened?
A. Well, they all got out, and these t.u bs and two or three
stoYes and some other things were sitting in the yard. I don't
recall that there had been anv loading· done when he came over
there-this boy came over tliere-:Mr. Boyd's grandson came
.
.

Pi'
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over there and wanted J. D. Moreland to come over to the
house, Mr. Boyd wanted to see him. He told him to go back
and tell his grandfather he was not coming, he was through
with them. Shortly the boy came back and said Mr. Boyd said
for me to come over there, and so I went on. I don't think
there had been anything loaded on my truck wheu I left.
Q29. Do you remember definitely as to thaU
A. Sir?
·
Q30. Do Y.OU remember definitely wl1ether there was or was
not?
.A.. I don't remember of anything being put on.
page 71 r I didn't help put anything on myself.
Q31. You were not able to lift?
A. My right arm was all right., I could not do much with
my left arm. I had the operation on my elbow.
Q32. Did you give any instructions to them at the time you
left to go to see Mr. Boyd?
,,.A.. I told Mr. Meek after they got through putting tne
things on my truck for him to move it.
Q33. What did he say?
A. I first asked him if he could drive a jeep truck. He said:
I never had, maybe I could, or something. That is about what
I remember that was said. I told him if I didn't get back by
the time the truck needed to be moved, to back his in., he could
move it. I told him that much.
Q34. You understood then that the potatoes were to be
loaded in the jeep?
A. Yes, sir, that is all I was going over there to haul; I was
not moving the man myself. I was helping him get somebody
else· to move him was what I come for. He was afraid he
W{)ulcl g·et bis potatoes bruised up with all the other plunder.
Q35. The accident happened while you were over talking to
Mr. Boyd?
A. Yes, sir. I was in Mr. Boyd's house, when it happened,
talking to him.
Q36. When you came back you learned of the accident Y
A. I learned of the accident before I came back. J. D.
Moreland's children came over there and told us about it.
Q37. You telephone for the ambulance?
page 72} A. Yes., sir. Mrs. Looney did.
Q38. After that you came back, and after Mr.
Meek was sent to the hospital, do you know whether or not
the jeep was unloaded?
.A.. No, it was not unloaded when I came back.
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Q39. After you came back, and after Mr. Meek was sent to
the hospital, what was done with that jeep!
A. Well, I took Mr. Meek's truck over to his home and
told Mrs. Meek what had happened to him, and there was a
taxi driver drove my jeep truck over to Mr. Meek's and I
brought him back.
Q40. Was the jeep loaded with household furniture?
A. It had a few tubs and one or two stoves-I think one
or two stoves fell off when I pulled it up in the garden-some
of them fell off.
Q41. Did the jeep jerk and cause them to fall off?

J~r,vie:~he\~~; ~;~~:k:~ ~~~~e

f~~:i~~re

by the taxi

A. I drove it down to Harry Pee1·y 's house and the taxi
., ,. driver come up and I got him to drive the jeep and I drove the
ig truck and then I brought the taxi driver back. I went back
d)Vfrs. Meek's house again. Mrs. Meek asked me to have a
ire fixed on their car so she could go to the hospital.
Q43. ·when the taxi driver drove your jeep to Mr. Meek's
residence had these thinp;s been unloaded f
A. Yes., sir, they had been taken bade
Q44. You were not present when they were
page 73 ~ taken out Y
A. No, sir.
Q45. You don't know who took them out 1
A. No, sir.
Q46. When you got over to tl1e Meek residence you learned
that one of the tires on Mrs. Meek's passenger car was flat.
·what, if anything., was done to remedy that situation Y
A. One of the girls asked me if I would have the tire fixed.
After I took this taxi driver back to his car and come back
Ernest Smith and I took the tire off ancl put the extra on., and
I took the tire to North Tazewell and had it fixed and brought
it back and put it in the rear of bis ca:r.
Q47. Who did the most of the work in taking off the leaky
tire and putting on the good tire?

n

,
:

The defendants, by counsel, objected to the foregoing· question because it is not material to this cnse, which objection the
Court overruled, to which ruling the defendants excepted.
Thereupon the foregoing question was read: "Who did the
most of the work in taking off the leaky tire and putting on the
good tire!''

(. i·ri''''
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A. I don't-we both worked there-I know that I had a time
with my one arm getting the lugs loose. Ernest helped me
with" it. I don't recall-I didn't have but one arm to work
with-I guess he done his part of it.
Q48. Do you recall whether or not Mr. Meek told you., just
before you started over to Mr. Boyd's place, that he didn't
know anything about a jeep and dirin 't want to have anything
to do with it1
A. I don't recall him saying be didn't want to have anything to do with it. I asked him if he had ever driven one and
he said: No. He said he never had driven one
page 74 ~ but he rccko_ncd maybe be could, something like
that.
Q49. Do you know whether or not Mr. :Moreland had ever
driven a jeep at the time 1
A. Had he ever driven one?
---·
Q50.
Had over
Mr. Moreland
ever driven
·'·:·'.,.:· ·.,·'·
you
started
to Mr. Boyd's
place Y a jeep at the time tha.:~.,- .,.·.?Hi
A. No, sir.
·. ·:·: - :,
Q51. Then, so far as you know the only person there then
'
that had driven a jeep was this Smith boy?
A. Yes,, sir.
Q52. How far is it from the :Moreland residence over to the
C. W. Boyd residence, where you went?
A. Well, I guess, off hand., it is three hundred feet, something like that.
Q53. How long were you gone? ·
A. How long was I gone?
Q54. Yes.
.
A. I imagine I had been gone about thirty minutes when
these kids come over there. They come holloeing and crying
and telling us. I knew something bad had happened when I
heard them. Two or three of tl1em came.
Q55. Were you present after the accident, when the jeep
was unloaded at the Moreland house?
A. I don't know whether I understand what you mean.
After Leon got hurt I helped put him in the ambulance. The
ambulance got there by the time I did-just about.
· Q56. You stated you ~wt in the jeep_, after the accident, and
drove it from the yard to the garden and the stoves
page 75 ~ fell off.
A. No, sir, it was not unloaded. One or two of
the old stoves fell out after I pulled it-they had thrown upa furrow-I never noticed in all the ~xcitement-I never noticed the tail gate being down. The tail gate was down and
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when I went to go over tliis hump these stoves rolled out.
Mrs. Moreland called me, when I got home,, and wanted me
to pay for her stoves.
Q57. There was some other things left in the jeep after the
stoves fell out?
A. I don't know what was in it; I was not there when it was
loaded and not there when it was unloaded. vVhen a man has
both his. legs broken he is not paying much attention to plunder in a truck.
Q58. Then if the jeep was unloaded it was unloaded after
you left by the taxi man or some one else. It was empty when
the taxi man brought it over 1
A. The taxi man was never up there.

I
'

'

The defendants, by counsel, objected to the fore going question.

r

~ , By the Court: The witness answered that he didn't know
w:µat was in the truck when he turned it over to the taxi man.

:Q59. Where did the taxi man get the jeep f
A. I drove it down to the road-down to Harry Peery 's.
The defendants., by counsel, objected to the foregoing question.
By the Court : This is an adve.rsc~ witness. I will overrule the objection.
To which ruling of the Court the d~Jendants, by counsel, at
the time excepted.
Q60. Let me see if I understand you. I understood you to say that you drove the big truck of
Mr. :Meek from the Moreland residence over to the
Leon Meek residence.
A. I did. I drove it down to the highway-the big truck.
Q61. How did you get back to the Moreland residence where
your jeep was left?
·
A. I walked back. Moreland prorr..ised to bring my truck
down to the road and his wife would not let him do it and I
walked back and got my truck. I brought them both back.
Q62. When you walked back to get your jeep was when you
found the jeep empty?
A. Yes. I suppose they unloaded the truck while I was
page 76

~

I

(
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taking the big truck down. I waited on him down there a few
minutes.
Q63. Where was Ernest Smitl1 all this time? Did he go
with you in the big truck?
A. Yes, sir., he went with me in the big truck, and he stayed
in the big truck until I went back and g·ot the other one.
Q64. Then when you brought the jeep back is when the
question came up about changing the tire for Mrs. Meek?
A. Yes,, sir.
By Mr. Crockett: Do we have the privilege, if we wish, of
reintroducing this witness in cl1ief after the plaintiff :finisp.es?
By the Court: That is my understanding. He was called
at this time for the purpose of examination by the plaintiff.
/.,

The witness stands aside.
page 77

r

MRS. TINA MAY '.MORELAND.,
/
another witness introduced on behalf of the planiitiff, being first duly sworn, testified as follows:

r

DIRECT EXAMINATION.
By Mr. Harman:
Ql. Is your name Tina May Moreland, the wife of J. D.
Moreland?
A. Yes., sir.
Q2. How old are you T
A. Thirty-eight.
Q3. I believe you and your husband were living on the
C. W. Boyd farm on and prior to August 18., 1951 f
A. Yes., sir.
Q4. You were preparing to move to the farm of Mr. Graybeal, one of the defendants in this suit?
A. Yes,, sir.
Q5. Were you there when the jeep and the big truck came
there to move your household furniture Y
A. Yes.; sir.
Q6. Which truck came first T The jeep?
A. Mr. Graybeal's.
Q7. Mr. Graybeal's jeep?
A. Yes., sir.
QS .. Do you recall where it was parked with reference to
the back porch of your house f
A. The jeep!

'.i
.: ,

'
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.,

Q9. Yes.

.A. It was parked-Mr. Graybeal drove it up
right in the yard-the back door in there-right
in front of the door.
QlO. In front of the back door?
A. Yes, sir.
Qll. Do you recall how close the back of the jeep was to
your back porch?
A. No, I could not say.
Ql2. Give the jury some idea as to the space between the
jeep and the porch?
A. Well., there was not much space, because they stood on
the rock step and set the stove up in the jeep.
Q13. Just a few feet?
A. Yes, sir.
.
. ~ Q14. When Mr. Meek drnve up his big truck I believe he
)larked it out to one side?
· A. Yes, he· parked it out in the yard.
(
Q15. Tell the jury just what happened from that time on.
·
A. From the time Mr. Graybeal and Mr. Meek got there?
Q16. Yes .
.A. They loaded the cook stove and a beater, and Mr. Boyd's
grandson came over there and said Mr. Boyd wanted to see
my husband. He would not go over there and the boy went
back and Mr. Boyd sent his grandson back after Mr. Graybeal. Mr. Graybeal stood around a few minutes., he didn't
want to go. He finally decided to go to see what Boyd wanted.
They loaded the washing machine after Graybeal went over
to Mr. Boyd's, and a box or two, and they had started outintended to go out to the back of the lot and load some potatoes and apples, and the little boy got in the jeep and sta;rted
the jeep up-meant to pull up and instead of pullpage 79 ~ ing up he went backward and crushed Mr. Meek
against the house.
QI 7. Had anything been loaded in th,e jeep before l\fr. Graybeal went over to see l\Ir. Bovd Y
A. Yes., sir, the cook stove ~had.
Q18. Do you recall who all helped lc,ad the cook stove on¥
A. Mr. Gravbeal and mv husband a.nd Mr. Meek and that
boy, the Smith boy.
~
Q19. The Smith boy?
.A. Yes, sir.
Q20. Did the Smith boy help with any of the other things,
loading anything else in the jeep Y
A. Ycs, he helped to load all that was put on it.
page 78
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Q21. And while part of that work ,vas being done, part of
those things bei~g loaded iu, l\fr. Graybeal was present and
saw the boy helping?
A. Yes.
Q22. Do you know how many times the Smith boy got into
·
the jeep ttuck and moved it?
A. Only the one time is all I saw.
Q23. And that was the time they had the accident!
A. Yes, sir..
Q24. After the accident \\"hat w·as done with the jeep Y
A. After they got l\Ir. Meek from behind it 1
Q25. Yes.
A. The Smith boy pulled it up. It was sitting· out a little
ways in the yard and when Mr. Graybeal came back from
Boyd's he pulled it on up into the garden.
page 80 ~ Q26. Did anything fall out of the jeep in pulling
it up in the garden Y
A. Yes, our cook stove fell out and our heating· stove.
Q27. ,vhat was done with the other things that didn't
out?
A. They unloaded them and set them out in the yard.
Q28. Who helped unload them 1
A. J. D., my ht1sband., and Ow(ln Bowen,-that was a neig)lbor that was passing and I call()d him to help get Mr. Meek
from behind the jeep.
CROSS EXAMINATION.
By Mr. Crockett :
Ql. Mr. Graybeal was not there at the time of the accident,
was heY
A. No, sir.
Q2. How long had he been gone?
A. I would say about five minutes.
Q3. How long· after after the accident -q.ntil he came back Y.
Five minutes or so, something of that kind f
A. It had been nearer ten minutes., because I had to go from
that house over to Boyd's to call an ambulance, before he went
back over there.
By Mr. Brittain:
Ql. You and your husband were there at your l10me wl1en
Mr. Graybeal drove up in l1is jeep truck, were you f
A. I was. My husband was with l\Ir. Graybeal.
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page 81}

porch?
A. Yes, sir.
Q4. And got out., and they put on a cook stove, and Mr.
Boyd sent over there about seeing your husband and your
husband would not go, is that right,
A. Yes, sir.
Q5. And he sent back and wanted ]\fr. Graybeal to come
over there?
A. Yes, sir.
Q6. Mr. Graybeal went over there, is that right?
A. Yes, sir.
Q7. Were you in and out of the house, or were you there
where you could see the jeep all the time?
A. I was in the yard all the time. We had all the stuff
packed out.
- Q8. Your-husband was there., was he npty
A. Yes.
Q9. And you stated that that jeep was not moved prior to
the time of the accident Y
A. No. I don't see what it was moved for.
QlO. You say it was not move Y
A. I say it was not moved.
Qll. The boy, Mr. Meek clidn 't ask him to back it up a little bit closer to the porch so it would be easier to load that
stuff?
A. No, sir.
Q12. That didn't happen Y
A. No, it didn't.
page 82 } Q13. You say after they got the stoves and the
washing machine on they were going to load some
potatoes?
A. Yes, sir.
Q14. How did you know tlmt?
A. I knew it because mv husband had told Mr. Meek that
was all he would put on ·tl1e jeep except the potatoes and
apples and they would load the rest of the stuff on Meek 's
truck.
Q15. Where was the potatoes and apples they were going
to load Y
A. They were about fifty yards from the back of the house.
Q16. How were they going to get them?
A. Go through the garden.

'
\
r
r
'

Q2. He was with Mr. Graybeal?
A. Yes, sir.
Q3. He backed up the truck up next to the back
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Q17. Were they going to take the jeep out there or bring
the potatoes back!
A. Yes, sir.
Q18. Who was going to drive it¥
A. The little boy.
Q19. How do you know thaU
A. He was the only one that could drive it.
Q20. Did anybody say anything to him about driving it?
A. No, sir.
·
Q21. Did Mr. Meek know he was going to drive it out and
.
pick up the apples and potatoes¥
A. Mr. Meek would have to know it., he was standing there.
Q22. He would have to know it?
A. Yes, sir.
Q23. What about your husband, would he have had to know
it too?

3
::g:o; d:ivi~\t?r::k o:~~o ~t!!!ifle ::t~t~~~!~Jh:;p~· .->1,.
8

~re!

!

A. Yes, sir.
Q25. Somebody said something about his driving the truck
out there!
A. My husband said the next thing they would load the
apples and potatoes and the little boy got in the jeep.
Q26. Where was Mr. Meek when he got in the jeep Y
A. On a step of the back kitchen porch.
Q27. Was the door open to the jeep Y
A. Yes, sir..
Q28. Could Mr. Meek see him get in the jeep?
·A. He could if he had been looking, yes.
Q29. Was he looking·?
A. I could not say whether be was or was not.
Q30. Was he facing in that direction?
A. He was standing and looking out toward the road and
the jeep door would have been to his side.
Q31. He could have seen tl1e jeep truck from where he was
standing-the jeep door?
A. Well; if he had been looking be could. If he had looked
he could.
Q32. Could he have heard the door open Y
A. The door was open.
Q33. The door was already open?
A. Yes.
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Q34. How long was it after the boy started the
page 84 ~ truck before he hit Mr. Meek?
A. About-just a minute,-just as he started to
pull up the jeep come back with all force.
Q35. He started the engine, is that righU
A. Yes, sir.
Q36. The engine was running, and then after it got started
the truck backed up instead of pulling forward and hit :Mr.
MeekT
A. Yes, sir.
Q37. Could Mr. Meek have gotten out of the way of the jeep
after the engine sta'rted?
A. It was impossible for l\fr. Meek to move from where he
was standing.
Q38. After tl1e engfoe started and before it come back could
he have moved?
A-. _Not-then. The~ 'Yould _not thought there was any dan~
r. He was not behmd the Jeep?
\Q39. Where?
.A. He was standing at the side of the rack.
Q40. He was standing at the side of the jeep when the
engine started f
A. Yes, sir.
Q41. Then he got behind it before the jeep moved forwa~d
or back?
A. That jeep went like going in tl1at corner oyer there and
that end gate swept Mr. Meek off the step down in-behind the
jeep.
·
Q42. Then., he was not standing behi~d it at all?
A. No, he was not behind 1t.
page 85 ~
Q43. He was standing there at the side?
A. He was standing at the step.
Q44. Out to the side of the jeep, is that correct T
A. Yes.
Q45. What happened after _the accident, tight after it 1
Did Mr. Meek ask the boy to p1tll the jeep up off of him T
A. He was holloeing '' Get me out''.
Q46. Did the boy get out of the jeep?
A. Yes, sir.
Q47. And didn't Mr. Meek say ''Pull it up off of me. If you
are not going to pull it off of me go get _liop'' T
A. He said: '' Could not some one help nie ".
·
Q48. Did the boy get baek in the jeep and drive it off of
him?
A. Yes.

Ir···
I
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Q49. Had you known this young fellow before this 7
A. No, sir.
Q50. Had you ever seen him before 1
A. No., sir.
Q51. Had you known 1\fr. Meek?
A. No., sir.
Q52. Had you known l\Ir. Graybeal?
A. No., sir.

RE-DIRECT EXAl\fINATION.
By Mr. Harman:
Ql. When this boy got in the jeep and touched the starter
what happened Y
page 86 ~ A. The truck-the jeep come backward instead
of going forward.
Q2. How did it come back?
A. Yes, sir.
Q3. How! Slowly or quickly?
,.&
A. It come back quick,-kept pressing Mr. Meek in thete,
seemed like a minute.
Q4. Did it come back steadily or jumping 7
.
A. It jumped at first, and then kept pressing on back in
there into the side of the porch.
Q5. The wheels kept pulling all the time Mr. Meek was
caught in there!
A. Yes, sir.

n\

RE-CROSS EXAMINATION.
By Mr. Brittain:
Ql. I thought you told me the engine started before the
jeep ever come back there 1
.
.
A. Well, the jeep was started, at least, when 1t went back
in there or it would not have went.
Q2. Now, did it go back as soon as lw stepped on the start~r
or did the engine start before it went back there!
A. As quick as he-tlie motor was running.
Q3. And then it went back?
A. Yes.
Q4. In other words, the boy eitl1er hnrl to put it in reverse
or low after the motor started, is that true!
A. Yes, sir.
Q5. Then., instead of ~oinp: in low after he got the
page 87 ~ engine Rtarted he put it in reverse and it come back
on Mr. Meek!

•

·

.

·
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A. It come back.
Q6. Did the boy turn off the engine, or stop it,. before he got
out of the truck?
A. Before he got out t
Q7. Yes.
A. No.
QB. Then he got back in and pulled it up off of him 7
A. Yes, sir.
Q9. It was just standing there with the wheels turning backward against the porch when the boy was outside the truck
and Mr. Meek was calling· for somebody to help him?
A. Mr. Meek was calling for some one to help him. He
was crushed down between the porch and that old jeep.
QlO. The jeep was still running?
A. The motor was running. The wheel was against the
house, one wheel,, the back wheel and another one was against
e porch step.
Qll. Were they turning, or do you remember?
A. All I know is the motor was running.
\Q12. And the little boy did get back in and pull it up off
of him?
'A. Yes, sir.

n

;

1

The witness stands aside.
R. M. KELLY,
another witness introduced on behalf of the plaintiff., being
first duly sworn, testified as follows :

page 88 ~

DIRECT EXA.MINATION.

By Mr. Royall:
Ql. I believe you a re R. M. Kelly 7
A. Yes, sir.
Q2. You have been in the insurance business here in Tazewell for some years?
A. Yes, sir.
Q3. I will ask you if you have an American Experience of
Mortality Table 7
A. Yes, sir.
Q4. Does that table show the life expectancy of a white
male of the age of fifty-seven years?
A. Yes, sir.
Q5. Will you please state what the life expectancy of a
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white male., fifty-seven years is? That is a white male who
was fifty-seven years of age on February 14, 19527
The defendants, by counsel, qbjected to the foregoing question because it is immaterial and irrelevant to the case., which ·
objection the Court overruled, to which ruling the defendants,
by counsel, excepted.
A. It is 16.500 years.
Q6. Sixteen and :five one thousandth years?
A. Yes, sir.
Q7. Does that mean a person fifty-seven years of age~ their
life expectancy would beA. Sixteen and five one thousandth years.
CROSS EXAMINATION.
No cross examination.
The witness stands aside.

·n····.,,. _ _
;

,·

I

page 89

~

10. HOPKINS GRAYBEAL,
one of the defendants, having hertofore been
called as a witness on behalf of the plaintiff, being recalled,
testified as follows:
·

DIRECT EXAMINATION.
By Mr. Harman:
Ql. When you got out of the jeep after it had been backed
up to the Moreland porch, did you leave the keys in the jeep Y
A. Yes, sir.
Q2. When you got out there do you recall whether you left
the engine in reverse Y
A. No, I would say-I don't know. I guess I put it in low.
I usually,, on a steep place that way, I leave it in gear. I had
the emergency brake on.
.
Q3. You don't have any independent recollection of what
was actually done?
A. No, I don't. That is the way I usually do it.
CROSS EXAMINATION.
No cross examination.
The witness stands aside.

. '1;.,

\

,
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. JOHN D. MOREL-~ND,
another witness introduced on behalf of the plaintiff, being
first duly sworn., testified as follows :
DIRECT EXAMINATION.

r
i

By Mr. Harman:
Ql. Is your name John D. Moreland f
A. Yes, sir.
Q2. On August 18, 1951 you were living on the
page 90 ~ farm of C. W. Boyd¥
A. That is right.
Q3. Had you arranged to move from this farm to Mr. Graybeal's farm Y
A. That is right.
Q4. Did Mr. Graybeal and the Smith boy come to your
ouse in a jeep on Saturday afternoon, August 18th Y
,A. Yes, sir.
'Q5. To see you about moving your furniture?
A. Well, I was out hunting a truck and they were coming up
the road and I went down there., and Mr. Graybeal said-he had
employed Mr. Meeks.
The defendants, by counsel, objected to the witness testifying as to what some one else said.
'
By the Court:
Q6. This was a conversation with Mr. Graybeal Y
A. That is right.
By Mr. Brittain:
Q7. Was the Smith boy present?
A. Yes, he was in the jeep at that time.
By the Court: Go ahead.
A. He said possibly he could get Mr. Meek to move me., ancl
so we went down there and I would not say whether I opened
the gate now or not, I would not say about that. "\Ve went on
in and put the racks on the truck, and Mr. Graybeal, himme and him come on in front., and he backed the jeep in up
there and we loaded the stove-all of us loaded the stove and
a few other thing·s on there, and then Mr. Boydpage 91 ~ one of bis nephews I believe it was-something
like that-come over there and said for me to come
over there. I kind of got mad about it and got in a racket
and would not go, and he sent back a second time for Mr.
Graybeal and he said he had better go over there, and so we
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loaded the washing machine on the jeep. .After that then the
boy-I don't know-they didn ~t te 11 the boy to pull the jeep
up or nothing.
By Mr. Brittain: I didn't understand what you said. Objection. He can tell what happened.
By the Court: Tell what happened.

A. The boy got in the jeep and I reckon-In other words~
he didn't get it in low or sccoucl, got it in reverse and it shot
back on Mr. Meek.
By Mr. Harman :
Q8. Did anybody tell the Smith boy to g·et in the jeep 1
A. No, sir, not that I know of.
Q9. Was there any understanding between you and Mry"~
~ra:yb~al as to what., if any, of your property was to be load.~.·
. . ·.',.:
m his Jeep T
t
· :,:;t
A. Yes. He was supposed to moYe some of it free of char~e:
\
QlO. What?
A. He was supposed to move some of it free of charge; no
charge made for any moving on the jeep.
Qll. ·what were the articles to he moved in the jeep¥
.
A. There was some potatoes, washing· machine and stove is
about all that was to be moved in the jeep.
Q12. Was it understood between you and Mr. Graybeal the
potatoes were to be moved in the jeep?
A. That is right.
.
page 92 ~ Q13. Was there any special reason for wanting
them nioved in the jeep instead of the big truck Y
A. No, there was no special reason for that.
. Ql4. What was the point in loading some of the things and
quitting¥ Why did you quit loading, the things Y
A. On a,ccount of him going over there, you see.
Q15. Did you reserve any room in the jeep for anything.
A. No, sir, we didn't reserve any room for anything in the
jeep.
Q16. What was the next thing you were to put in the jeep?
A. The washing machine. The last thing we put in was the
washing machine.
Ql7. Anything else to be put in the jeep!
A. The potatoes.
QlS. The potatoes were to be put in next?
A. That is right.
··.···;·i·J•·i·:····..
1
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Q19. ·when the Smith boy got in the jeep and undertook to
start it, he went backward instead of forward?
A. That is right.
Q20. Did he go back slowly or quickly?
A. It shot back pretty quick T
Q21. It shot back pretty quick?
A. That is right.
Q22. And after it hit Mr. Meek, after that occurred, what
did the boy do!
.
A. vVell, some of them said he got out of the truck. I don't
think he did.

.
r

page 93 ~ The defendants, by counsel, objected. .
By the Court: State what you know.

r

Q23. You don't think he did. You don't recall of him getling out of the truck?
\ A. I don't think be did. I was around there all the time.
\Q24. Who pulled the jeep off of Mr. Meek Y
1
)A. The boy pulled it off of him.
iQ25. After he pulled it off where did he park the jeep?
.A.
ell, it must have been, I would say, ten or fifteen feet
-it was not over ten feet I don't have any idea.
Q26. Before that day had you ever driven a jeep?
A. No, sir. Well, I-Mr. Graybeal he wanted me, after the
wreck was over, he wanted me-

,,r

The defendants, by counsel, objected to the foregoing
answer.
By Mr. Crockett: I don't know what he is talking about.
A. (Continuing) To get in.
By the Court: Wait a minute. Answer questions of counsel and don't volunteer any statements.
Q27. Before :Mr. Graybeal went over to Mr. Boyd's house
had any of your furniture been loaded in the jeep?
A. The stove is all.
Q28. Just the stove. And what was loaded after he left?
A. The washing machine.
Q29. W rre there two stoves loaded in the jeep or just one
stove?
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.A.. I don't think there was two stoves loaded in there. I
think maybe when that jeep went back it broke the legs on
the heating stove. I don't think there was two
page 94 ~ stoves loaded in the jeep.
CROSS EXAMINATION.

\

Bv Mr. Crockett:
. Ql. You wanted to move your furniture. Where were you
going to move it to?
A. We were :figuring on moving it to Mr. Graybeal's.
Q2. Down to Mr. Graybeal's house?
A. Yes, sir.
Q3. You met Mr. Graybeal in the road. He was in the Jeep?
A. That is right.
\
J

Q4.a And
.o
· · .·•.··•. · •· •·.
take
load yo.u
in hiswent
big over
truckto
Y Mr. Meek's house to get himn·.··t·
A. Yes.
.
·.,
Q5. vVho did you go with over to your house T
'
1
A. I went over with Mr. Graybeal.
.
Q6. You went in the jeep and Mr. Meek and the little Q.OY
followed in the truck Y When they got there where was the
jeep?
:
A. Well, you seeQ7. Answer the question.
A. Me and Mr. Graybeal went in the jeep, you see, on ahead
of Mr. Meek.
QS. You went ahead of Mr. Meek?
A. That is right.
Q9. Where did M-r. Graybeal leave the jeep t
A. He backed in at the house there.
QlO. You got there about the time Mr. Meek came up?
A. Yes, sir.
page 95 ~ Qll. Then about that time, why, Mr. Boyd sent
down from the house to tell you to come up there?
A. It was several minutes, I would not say exactly how long,
maybe ten or fifteen minutes.
Q12. You reckon it was twenty-five?
A. I would not say whether it was or not.
Q13. In all that time what did you dot
.A. We was there talking·, he come over there and we was
kind of growling around a little bit.
Ql 4. Who come over there Y
A. That boy. I don't know what his name is.
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,

Ql.5. He come down from Mr. Boyd's house f
A. That is right.
Q16. During that time he told you to come up to the house!
A. Yes, sir.
Q17. Then you stood there and sort of growled about it and
talked about iU
A. One thing they didn't want me to leave from over there.
Ql8. You said that you talked it over with all of them. You
were not going to the house, you said you were not going to
go?
A. Yes, sir.
Ql9. Then Mr: Graybeal and the boy went back to the Boyd
house? I say Mr. Boyd was up at his house and then the little
boy that had come to see you went back to Mr. Boyd's houseY
A. Yes, sir.
Q20. And come back and told Mr. Graybeal to
page 96 ~ got
·
A. Yes, sir.
Q21. And Mr. Graybeal then turned to Mr. Meek and said:
If.you want to drive that truck you start it, or words to that
effect?
A. I don't remember anything about that.
Q22. Didn't you hear any conversation there or any stat~ment made by Mr. Graybeal just before he went to the Boyd
house?
A. No, sir.
Q23. He told Mr. Meek-didn't Mr. Graybeal tell Mr. Meek
that if the jeep had to be moved for him to move iU
A. No, sir, I never heard that.
Q24. Where were you at that timeY Where were you all
that time!
A. I never heard no such stuff as that.
Q25. Where were you?
A. I was around there close.
Q26. How close Y
A. Ten or fifteen feet. Anyway I could hear anything said.
Q27. You didn't hear that, and then Mr. Graybeal went up
to the Boyd house. No body had been hurt when Mr. Graybeal went to the Boyd house Y
A. No, sir, when Mr. Greaybeal went over there no body
bad been hurt.
Q28. Who told the little boy to get in that truck Y
A. There was not any body I heard of.
Q29. Didn't you hear Mr. Meek ask the little boy to drive
that truck?
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A. Ko, sir.
Q30. Di<ln't you say so in that jury room this
mowring talking to some of us '1 Didn't you tell us
this morning that you heard .Mr. l\leek tell the little boy to
get in the truck an<l move it f
A. No, sir, I <li<ln 't.
Q31. Or drive it, or words to that effect f
A. No, sir.
(J32. Now think f
A. You are not going to cross me up on that.
Q33. You didn't say that then 1
A. No, sir, I didn't say that.
Q34. You <lidn 't say anything of tl1e kind this morning 1
A. No, sir.
(J35. Di<ln 't you hear that 1
iL I never heard that.
-----,
Q36. You never heard anything· of the kind f ·where wa,$i
}·; :,·. · :
Mr. Graybeal then ·1
A. At what time¥
Q37. After the little boy came for him and they went up to
the house. "\Vas he still at the Boyd house!
A. Ycs, sir. He was at the Boyd house when the wreck occurred.
Q38. At the time of the accident you didn't hear any body
tell the little bov to <lrive the truck l
A. No.
..
(J39. Mr. Graybeal tli<ln 't tell him 'f
A. No, sir, be <lidn 't tell him. ~fe could not tell him, he was
·over at Mr. Boyd's house.
page 98 ~ Q40. And the little boy got in the truck by himself without being asked to, that is what you say; is
iU Without any one speaking to him he just got in the truck?
,vas the motor running?
A. After he hit Mr. Meek the motor rnn.
Q41. When the little boy got in the truck the motor was
dead Y
.:
A. It was dead at that time.
_
Q42 . The motor was <lead f l\Ir. Graybeal left the truck
and left the motor dead, and the little boy got in it, that is
right, is iU No body tol<l him to get in, and did you hear·
that starter hit 1 ·
A. Sure.
Q43. He put his foot on the starter nnd then tlw car ran back
against l\Ir. lfeek, and that is all that happened.

page 97

~
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A. That is about all that could have happened. He could
have changed gears, that is all he done. He changed gears
and put his foot on the accelerator is all he done.
Q44. He put his foot 011 the accelerator, and you heard it,
and the truck was in reverse and went back against Mr. Meek,
that is it, is it not?
A. That is right.
By Mr. Brittain:
Q45. Do you remember talking to us in that room this
mo ming ·f
A. Yes, sir.
Q46. Do :O:e 1~~:~:[~~~ {'1Y talking to you and asking you

r

~

.A. Yes, I remember some questions.
Q47. You remember my asking you some quesions iu theref ·
\ A. Yes, sir.
. Q48. Do you remember ,vhether I asked you if that jeep
h,d been moved more than once f
, A. I decided that jeep had not been moved more than once.
(J49. vVhen did you decide that jeep had not been moved
mo re than once t
A. Because I know it had not been moved more than once.
· Q50. ·when did you decide it had not been moved more than
once?
A. Because.
Q51. When did you decide that Y
A. It had not been moved but one time. "\Vhen Mr. Graybeal pulled that jeep in there and backed it there, and the
stuff loaded on there, it had not been moved any more until
the boy started to pull out.
·
(J52. ·when did you decide that it had not been moved but
once1 Now when did you decide that?
A. You will have to fig·ure that out for yourself. I am telli ug the truth about it, is what I am telling. I am trying to tell
no lie about it.
Q53. N o,v, do you remember telling me in that room that
Mr. Meek asked this little boy to back the jeep closer to the
. porch and he got in and did it?
A. No, sir.
Q54. Before that stuff was loaded f
A. You mean to tell me that Mr. Graybeal told the boy to
back the truck up there?
page 99

I

./;
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page 100

~
.

I

~

Q55. Just a minute. See if you understand my
question. Do you remember telling me in that
room over there this morning that Mr. Meek asked this little
boy here to back the trup up a little closer to the porch so it
would be easier to load the stuff. Do you remember telling
me that?
A. No, sir, I never told you that.
Q56. You never told me that?
A. Now, you know yourself I didn't.
Q57. You didn't tell me that at all over there T
A. No, sir, I didn 't tell you that.
Q58. Do you remember telling nie after you got the stuff
loaded you were going to load the potatoes and apples?
A. That is right.
Q59. Do you remember telling me then that Mr. Meek asked
the little boy to get in and pull the truck up¥
A. No, sir, Mr. :Meek didn't tell the boy. I figured hew,,\.
going to pull out and get some potatoes.
(
Q60. vVho was going to pull out?
.
'.-. .
A. Whoever was going to operate the truck.
:
,
Q61. vVho said anything about operating the truck?
A. You know it would not move itself unless some body operated it.
.
Q62. "Tho said something about moving the truck to where
the potatoes were, did you?
A. I think I did. I think that I told them we had some potatoes up there at the upper side of the garden and he was to
go up there and get them.
page 101 } Q64. You had some potatoes up there at the upper side of the garden and he was to go up there
and get them?
A. That is right.
Q64. ·who was going to drive the truck up there?
A. I don't know. I could not drive it and Mr. Meek could
not drive it.
Q65. Did any body say anything to this little boy about
driving it up there?
A. I didn't.
Q66. Did !fr. l\Ieek?
A. Not that I know of.
Q67. You didn't tell me this morning that Mr. Meek asked
him to pull it up there where the potatoes were?
A. No, sir.
Q68. You didn't make that statement in there? Now, when
1
,:_:".
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the boy got in the truck and started the motor, you say he got
in, had he had time to change the gear?
A. Yes, sir.
Q69. Where was Mr. Meek standing Y
A. ""y\Tell, I was on the left hand side of it, I could not tell
where he was at. I don't know exactly where he was at.
Q70. The motor of the truck started, that is tme, is it Y Did
the truck start back when it started or had it run long enough
to go into reverse or low?
A. He had time to get it in reverse or low.
Q71. Before it started backward f
A. Yes, sir.
·
Q72. He didn't step on the starter and the
page 102 ~ truck jumped back t
A. No, sir.

r·,,.
r

The witness stands aside,
The plain tiff here rested.
By 1\Ir. Crockett: We want to make a motion.
Outside the hearing of the jury.

By Mr. Crockett: The defendant, 0. Hopkins Graybeal, by
counsel, moved the Court to strike out the evidence which has
been introc.luce<l in behalf of the plaintiff, for the reason that,
under such evidence, 0. Hopkins Graybeal is not liable to the
plaintiff on account of the accident complained of; and for
the further reason, or specific reason, that the burden is on
the plaintiff to establish that the boy, William Ernest Smith,
at the time of the accident was the agent or servant of O.
Hopkins Graybeal, and at that time was acting in the course
of his employment in starting the jeep, and there bas been no
evidence introduced to sustain that burden which the plaintiff
has upon him.
By the Court: Mr. Brittain, do you want to make any
motion1
By Mr. Brittain: No, sir.
By Mr. Harman: Counsel for the plaintiff objects to the
foregoing motion, and state that the matter of the
page 103 ~ relationship of master and servant can, under the
law, be proven either by an express contract or
Hn implied contract, and an implied contract can be shown by

A

All:
dN/'\
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circumstances existing at the time of and before the accident;
nnd further that the seope of authority of a servant or helper
eau also be shown antl established by surrounding circumstances and that these two points are peculiarly within the
providence of the jury, and that in this cm;e it is a jury question. vV e think the circumstances shown in evidence should
go to the jury on the issue of whether or not the relationship
of master and servant existed between the defendant, GrayLeal, and the defen<lmHl, Smith, and also as to whether or not
the act of the defeutlaut, Smith, was within the scope of his
work or employment.
By Mr. Crockett: Answering the statements made by counsel for the plaintiff, this motion g·oes to the lack of evidence
that has been introduced in this case to prove agency or feJlow
servant. There is not sufficient evidence in this case to show
<!ither that the boy was the agent of 0. Hopkins Graybeal or
was the servant of Graybeall. All that we have is: At one
time
boy litter.
drove this
truck
the purpose
of tlistrilmtin·b·.··o-···.··.····~···.·.···:·.,·,·,
some that
chicken
There
is for
no evidence,
positive
evideuc~i· · ir.·,.·.
of agency 01· that the boy was acting for lVIr. Gray~
· i\
page 104 ~ beal at the time of the accident. All of the evi:
dence tends to show the contrary, in that, when
·
.Mr. Graybeal left-and this is the evidence of the plaintiffwhen Mr. Graybeal left to go to the house of l\Ir. Boyd he
said, in effect, to Mr. Meek that if he wanted to move that jeep
for him to move it. There was no autl10rity given to the boy
to touch that jeep.
By the Court : It seems to me, up to this point, in this case
you have the evidence of ownership of the automobile by the
defendant, Graybeal; you have evidence of the fact that Graybeal and this boy came up to the premises there and discussed
moving this tenant to Graybeal 's farm; that Graybeal and the
hoy, in company with the tenant, went to arrange for a truck
to move the household goods, and when talking to the owner of
the truck, the defendant, Graybeal, exercised· some control
over the boy in directing him to ride back with Meek so that he
could open or close the gate that entered into the highway;
the boy returned to where the jeep was parked and aided in
loading the jeep, which was part of the purpose of Graybeal
being there. I think, at this point, that the motion should be
overruled. Upon the intro<luction of further evidence if the
contrary should appear then the defendant may
page 105 ~ renew his motion at the conclusion of all the evidence. The Court hesitates to strike the evidence
in the case when the parties are all present. The plaintiff had
Graybeal on as an adverse witness. Of course, they didn't ask
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any questions specifieally with reference to employment or
m1ything. I think at this time the motion should be overruled.
By Mr. Crockett : "'\Ve except.
In~ide the hearing of the jury.
The defendants, in order to maintain the issues on their
behalf, introduced the following evidence, to-wit:

WILLIAM ERNEST SMITH,
one of the defendants, a witness introduced on behalf of the
defendants, being first duly sworn, testified as follows:

I

DIRECT EXAMINATION.

r

~y Mr. Brittain:
\ Ql. I beli_eve your name is "'\Villiam Ernest Smith Y
\ A. Yes, sir.
1. Q2. How old are you, "'\Villiam f
iA. Twelve.
Q3. ,vhat grade in school are you int
A. Fifth.
Q4. Do you know what it meant when you were sworn to
tell the truth a few rninntcs ago Y
A. Yes, sir.
page 106 ~
Q5. ·what did it mean 'YA. Not to tell a lie.
Q6. ·what happens to little boys that don't tell the truth Y
A. They can go to the bad world.
· Q7. The old bad man gets them, is that right?
A. Yes, sir.
QB. Do you remember the day that Mr. Meek was hurt?
A. Yes, sir.Q9. ·where were you that morning?
A. Mowing his lawn.
QlO. Whose lawn were you mowing?
A. Mr. Graybeal's.
Qll. You were mowing Mr. Graybeal's lawn that morningf
A. Yes, sir.
Q12. Did you receive any information or did any body come
1.o Mr. Graybeal 's house about getting a truck to move Mr.
Moreland that dav?
A. Mr. Morelan·d or some one called.
Q13. Did you carry the message to any body 1

/

1
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I

I

A. Mrs. Graybeal told me to go down and tell Hop. They
was mowing where he had oats.
Ql4. Mr. Graybeal was down mowing the oat stubble?
A. Yes, sir.
Ql5. And you were sent down to tell him about the telephone call about Mr. :Moreland?
A. Yes, sir.
Q16. Now, did you finish mowing the lawn that morning¥
A. Yes, sir.
page 107 ~ Q17. Where did you go?
A. Back to the house.
Q18. What happened after that, Ernest?
A. Well, that evening Mr. Graybeal was coming ~mt of the
driveway and I saw him and I met him at the road.
Q19. That afternoon Mr. Graybeal came out of the driveway and you saw him?
A. Yes, sir.
Q20. ·what did you do?
A. Met him at the road.
'
Q21. You met him out at the road?
l
A. Yes, sir.
Q22. How did you happen to meet him out at the road?
A. I saw him coming so I met him out there.
Q23. You saw him coming and so you just met him out,·at
the roadY
A. Yes, sir.
Q24. Where did you go Y
A. To the Moreland house.
Q25. Did you find Mr. Moreland there?
A. No, sir.
Q26. Where did you go then f
A. We went out to Clines.
Q27. Were you still looking for Mr. Moreland?
A. Yes, sir.
Q28. Did you find him out at Clines?
A. No, sir.
Q29. Where did you find him?
page +08 } A. He was coming out next to the Moreland
house and we met him.
Q30. You were coming back toward his house and you met

n

I

him?

A. Yes, sir.
Q31. Did you stop?
A. Yes, sir.

'

·,
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Q32. ,ven, what happened?
A. "\Ve picked him up-Hop picked him up, and then we
went over to the Moreland house and then went to Meeks.
Q33. You went back to Mr. Moreland's house?
A. Yes, sir..
Q34. And then you went to see Mr. Meek!
A. As quick as we picked him up we went to the Meek house.
Q35. ·what took place at Mr. Meek's house?
A. Mr. Moreland offered him $10.00 to move him and :Mr.
Meek said he would, and they put the racks on the truck, and
Mr. Graybeal and Mr. Moreland went in ahead of us and me
and Mr. ·Meek come last.
·
Q36. They left going to Mr. Moreland's house?
A. Yes, sir.
Q37. How did you happen to ride with Mr. MeekY
.,,
A. )fr. Graybeal told me to shut the gate and show him
'Yi here the house was.
·
.
'·Q38. Mr. Graybeal told you to shut the gate and show him
where the house was?
A. Yes, sir.
Q39. Did you go over to the Moreland house
pag·e 109 ~ then f
A. Yes, sir.
Q40. When you got there where was the jeep parked Y
A. Back there next to the house.
Q41. Back next to Mr. Moreland's house 7
A. Yes, sir.
Q42. That is where :Ur. Graybeal had parked it, was itf
A. Yes, sir.
Q43. "What happened after you got there?
A. That there boy of Mr. Boyd's came over there.
Q44. The hoy from l\ir. Boyd's came down where you all

r
,
1

were?
A. Yes, sir.
Q45. "\Vhat did he want?
A. He wanted Mr. Moreland to go over, and he would not
go and he come back over there-and then he come back and
wanted Hop to go, so ;l\fr. Graybeal went over there then, and
then is when they loaded the washing machine.
Q46. After Hop went over to :Mr. Boyd's house you all
loaded the washing machine Y
A. And two stoves.
Q47. And hvo stoves. After you loaded the washing machine was the truck moved Y
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A. It was hacked into the house a little more.
Q48. Who backed it in 1
A. I did.
Q49. How did you happen to back it closer to the house,
Emest?
A. I don't know.
Q50. vVas thel'e anything saicl about moving it closerY
A. Yes, sir.
page 110 ~
Q51. Do you know who said that?
A. No, sir.
Q52. After you backed it did you load the stoves 7
A. Yes, sir.
·
q53. How many stoves did you load 1
A. Two.
Q54. You loaded two stoves?

\

\

~ii5":~hs:.r.~-l1t.

After you got those stoves loaded was ther{J

_anything said about loading anything else on the truck 7 :· ·
A. Talked about loading tl1e potatoes on the truck.
Q56. Who said anything about loading the potatoes on the
truck?
A. Mr. Moreland.
Q57. Did he say where the potatoes were T
A. Out in the g·arden.
Q58. He said they were out in the garden. Did any body
s~y anything about moving the truck out to the garden?
A. Yes, sir.
Q59. Who said anything about it 1
A. I believe Mr. Meek said-told me to.
Q60. You believe Mr. Meek told you to?
A. Yes, sir.
Q61. Do whaU
A. Move the truck up to the garden.
Q62. Did you get in the truck?
A. ~es, sir.
page 111 ~ Q63. Did you start the engine!
A. Yes, sir.
Q64. Did yon see Mr. l\Ieek after you got in the truck?
A. I don't know.
Q65. You don't remember whether you did or noU
A. No, sir.
Q66. What happened after you got. in the truck, Ernest!
A. All I know it just backed on Mr. Meek is the last thing
I know.

},
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Q67. Did you start the engine?
A. Yes, sir.
Q68. And it backed up?
A. Yes, sir.
Q69. Is that right?
A. Yes, sir.
Q70. ,vhat happened after that Y
A. After Mr. Meek got hurt I pulled the truck off of him.
Q71. After Mr. Meek got hurt you pulled the truck·up?
A. Yes, and Mr. Graybeal, they called for him and he called
1he ambulance.
Q72. And l\Ir. Graybeal got the ambulance after they went
for him?
A. Yes, sir.
Q73. Had you ever driven that jeep truck?
I drove down in the meadow for Hop when he put the
rhteken manure on.
1 Q74. You drove it down in the meadow for him Y
·.
A. Yes, sir.
page 112 ~ Q75. Is that the only time you had ever driven
·
iU
A. Yes, sir.
Q76. Were you working for Hop that afternoon Y
A. No, sir.
Q77. Just how did you happen to go along?
A. I just seen him coming out and met him at the road.
Q78. Had he said anything to you about going?
A. No, sir. He said he might go up there and see if he
could get a truck for the Moreland man.
Q79. I don't suppose you have a drivers permit Y
A. No, sir.
Q80. At the time this accident happened how old were you
then, back last August?
A. Eleven.
QSl. You were eleven?
A. Yes, sir.
Q82. ,vhen is your birthday Y
A. Next Januarv.
Q83. What date?
A. January 19th.
Q84. January 19th you will be thirteen T
A. Yes, sir.
Q85. Ancl you are twelve nowY
A. Yes, sir.

~.
r
:
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Q86. You didn't mean to run into Mr. Meek, did youf

\

)
I

A. No, sir.
Q87. Were you in the room over there this morning when
I was talking to Mr. Moreland Y
page 113 ~ A. Yes, sir.
Q88. Did you hear him make the statement that
that jeep truck was moved twice¥
A. Yes,sir.
Q89. Did you hear him make the statement that he heard
Mr. Meek tell you to pull that truck up to where those potatoes
were?
A. Yes, sir.
Q90. I believe you stated that you had driven this jeep once
before¥
A. Yes, sir.
Q91. Had Mr. Graybeal ever permitted you to drive that
jeep at an~ other timeY
A. No, sir.
,..
CROSS EXAMINATION.

/

I

n
.·
·

By Mr. Royall :
. Ql. Ernest, how did you happen to get with Hop and, .go
over the·re?
·
A. I saw him coming out of the driveway and I met him at
the road.
·
Q2. Do you remember talking with Mr. Harman, this man
sitting here, back in January, this year, about this case!
A. Yes, sir.
Q3. Do you remember telling him that Hop asked me to go
·
·
with him.
A. No, sir.
Q4. Coulcl you have told him that?
page 114 ~ A. I don't know.
Q5. Well, now, you are the one that talked to
Mr. Harman here, are you noU
A. Yes, sir.
Q6. Did you or didn't you tell him that Hop asked you to go
with him up there?
A. I don't know. I just heard him talking about it over
there, and I took off with Hop.
Q7. You were at the house of the Graybeals when Mrs.
Graybeal received this telephone call Y
A. Yes, sir.

····.'::L·'.:· :.·.
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QB. So you went down and asked Hop if he would go and he
went that afternoon?
·
-A. Yes, sir.
Q9. You talked to Hop where he was cutting oat stubble T
A. Yes, sir.
·
QlO. Did you ask Hop down there if you could go with him 1
A. No, sir.
Qll. Did he ask you to go with him Y
A. No, sir.
Q12. How <lid you happen to tell Mr. Harman that Hop
asked you to go with him¥
A. I don't know.
Q13. You don't deny that you did tell him that Y
A. No.
Ql4. You just don't remember, is that it?
't ·know whether you told Mr. Harmon that
( ~ ..·~il. ~~~iI~on
back in January, this year, do you 7
t

page 115

~

A. No, sir.
Q16. When you went over there to the Meek
house to get Mr. Meek, you and Mr. Moreland and Mr. Graybeal helped put the racks on Mr. Meek's truck?
A. No, sir. I just watched them. I could not help like that
on the truck.
'
Q17. Did you try to help themT
A. I tried and could not.
Q18~ You were there Y
A. Yes, sir.
Ql9. You say that Hop Graybeal told you that you were to
ride with Leon Meek?
A. Told me to ride with him and show him where the house
was and how to get to it and shut the.gate.
Q20. He wanted you to go along with Leon Meek and show
him how to get in to the Moreland house and close a gate?
A. Yes, sir.
Q21. And Hop Graybeal told you that, did hef
A. Yes, sir.
Q22. Now, you then went over to the Moreland residence,
didn't you?
A. Yes, sir.
Q23. You went in the truck with Mr. Meek and did open and
close the gate?
A. Yes, sir.
Q24. You did show him where to go?

(
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A. Yes, sir.
Q25. And that was done because Mr. Graybeal
asked you to do it, was it not¥
·
A. Yes, sir.
Q26. You were working for Mr. Graybeal, were you not t
A. That evening I was not.
Q27. You had been working for him that morning?
A. I mowed the lawn for his mother.
Q28. He and his mother own the farm together Y
A. Yes, sir.
Q29. You had worked for Hop before?
A. Yes, sir.
Q30. To go back a little bit, when you talked to 1\fr. Harman
back in January, did you, or did you not, tell him that HopHop is Mr. Graybeal Y
A. Yes, sir.
..--)
· Q31. Hop let me drive the jeep some on his farm quite t}J/
iL
few times, I never drove it on the highway. Did you tell Mn.
JI,:
Harman that?
·
·
A. I told him once, and he wrote it down.
Q32. How?
A. He just wrote downQ33. Wrote down what you told him, didn't he?
A. Yes, sir.
Q34. Beg your pardon.
A. He wrote down what I told him.
Q35. What you told him?
A. Yes, sir.
Q36. Did you tell that, or didn't you tell him that 1
A. I don't know.
page 117 r Q37. You just don't know. You don't deny that
you told him that?
A. No, sir.
Q38. You don't deny you told Jiim that you had driven it
quite a few times Y
A. No, sir.
Q39. You don't deny it. You never did drive it on the highway Y
A. No, sir.
Q40. You don't have a drivers permit 1 You did drive it
that one instance while he unloaded manure off the back end
of the truck Y
A. Yes, sir.
Q41. Did you ever drhye it any more times than that timef

page 116

~
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A. I don't reckon.
Q42. You were there and ought to know. You tell the jury
whether or not you did?
A. I don't know that I did. I don't know.
Q43. Do you know how to drive it?
A. Yes, sir.
Q44. When was the first time you drove that jeep, about
when?
A. That was the first time.
Q45. I beg your pardon.
A. I re-ckon that was the first time.
Q46. How long was that before this accident?
A. Just a few days before it, I reckon.
pag:e 118 ~ Q47. Just a few days before? Now, I want to
go back-How did you learn how to drive that
,jeep?
A. I just been driving that little tractor we had .
. Q48. You learned how to drive the tractor over on the St.
Clair farm?
\A. My father showed me the gears on his truck.
jQ49. And you learned how to drive. ,vhere is reverse on
y6ur father's trucld
A. Up here next to the steering wheel.
Q50. Up forward on the truck?
A. Yes, sir.
Q51. When you got in that jeep was not the jeep in reverse
when you got in?
A. I don't know.
Q52. Did you put it in reverse?
A. I don't know.
Q53. You were there. Don't you know that Jeep went backward, didn't iU
A. Yes, sir.
Q54. The motor was still hot from driving it?
A. Yes,: sir.
Q55. And you touched the starter and that thing jumped
rigl1t backward Y
A. Yes, sir.
Q56. Just back like that. In other words, the minute you
:"Stepped on that starter that car started backward Y
A. I started it before it went back.
Q57. How?
page 119 ~ A. I had it started before it went back.
Q58. vVas your clutch in when you started iU

n

t
.
'
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\

A. Yes.
Q59. When did you put it in forward gear instead of reverse gear!
A. I don't know.
Q60. You meant to go forward?
A. Yes, sir.
Q61. Why did you put it in reverse to go forward 1
A. I don't know.
Q62. Are you sure the car was not in reverse when you got
in?
A. I don't know.
Q63. Any grease on that clutch that made your foot slip
off of it?
A. I don't know.
Q64. Do you know what happened at all?
A. No, sir.
~~\:~~u know you hit Mr. Meek?

n,??

Q66..Do you remember talking to Mr. Harman about t,: e
accident?
{
A. Yes.
Q67. Do you remember telling this gentleman these worg.s:
-"I don't remember any body said anything about moving the
jeep.''
·
A. I don't know.
Q68. Did you tell Mr. Harman thaU
A. I don't know.
page 120 ~ Q69. Do you deny telling him that?
A. No, sir.
Q70. That can't be correct in view of what you said todayT
A. I don't reckon.
Q71. Both stories can't be true. You just said Mr. Meek
told you to move the jeep.
A. I said I thought he did.
Q72. You are just thinking today?
A. Yes, sir.
Q73. Have you been talking to any body about this thinking, and tell you what you think.
A. No, sir.
Q74. What makes you think today tl1at Mr. Meek told you
to pull that jeep off from there?
A. I don't know.
Q75. Well, now, who knows if you don't? You are testifying. I am just trying to find out the difference between
these two statements. If you can tell us we would like to

\. ,
'
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know. You don't deny telling Mr. Harman "I don't rememher that any body said anything about moving the jeep'' T
A. No, sir.
Q76. How do you reconcile that with what you said today
that Mr. Meek told you to move iU
A. I don't know .
. Q77. You don't deny telling Mr. Harman that, do you Y
A. No, sir.
Q78. Which are we to believe, what you told l\fr. Harman
back in January-

page 121

~

The def cndants, by counsel, objected to the foregoing question because he has not said he made
but one statement, and then he ·asked him which one he is going to believe.

f
r'
·

·~ . By the

Court: You might make your question a little
blearer to the witness.

'Q79. Can you state to this jury that Mr. Meek told you to
move that jeep backward?
.A. I don't know.
QSO. You can't say it, can you f
A. No, sir.
Q81. Why did you say it Y
A. I still believe he told me to.
By Mr. Brittain: I don't think the witness ever said Mr.
.Meek told him to move the truck backward.
By the Court: I don't believe he said that.
Q82. Did he tell you to move it forward?
A. I don't know.
Q83. We have both directions now. He didn't tell you to
move it sideways, did he?
A. No.
Q84. Ernest, after the accident I believe you went over to
Mr. l\Ieek's home to inform Mrs. Meek of the accident, did
vou not?
· A. Yes, sir.
(J.85. Did you help Hop Graybeal fix a tire over there for
l\frs. Meek T
·
A. Yes, sir.
Q86. And what did you doT
A. I helped him to take them taps off.
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Q87. You helped him remove the lugs from the wheel?
A. Yes, sir.
page 122 ~ Q88. The tire was on the wheel t
A. Yes, sir.
Q89. How did you happen to help Hopf
lL He just had one arm and he <!ould not do it himself.
Q90. He had his arm injured and coulcl not do it?
.A. Yes, sir.
Q91. Did Hop ask you to help him?
A. Yes, sir.
Q92. ,,That did he say to you 1
A. He just asked me to help take that tire off.
Q93. He asked you to help take that tire off?
A. Yes, sir.
Q94. What did you do with the tire after you took it off?
A. Put it in the jeep.
Q95. Did you go anywhere?
A. Took it to the garage at Tazewell.
'
Q96. To the garage at North Tazewell f
'
A. Yes, sir.
Q97. Did you wait there until it ,vas fixed 7
A. Yes, sir.
Q98. Did you take it back to the Meek home?
A. Yes, sir.
Q99. What did you do with it?
A. Put it back in the car.
QlOO. "\Vho put it back in the car Y
A. Hop did.
QlOl. Did you help him?
page 123 ~ A. Yes, sir.
.
Q102. w·hen did you first realize that you had
struck Mr. Meek and hit him?
A. When that Moreland man started motioning for .me to
pull up.
Q103 .. What year were you born?
A. 1940 I believe.
Q104. In 1940. Do you have a birth certificate?
A. It is at the house.
Q105. Where do you go to school?
A. Pisgah.
Q106. What grade are you in?
A. Fifth.
Q107 . .Are you getting along pretty good in school?
.A. Yes, sir.

n

'
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Q108. Now, do you remember after the accident, after Mr.
Meek had been taken to the hospital-left there in the ambulanceA. Yes, sir.
Q109. Did you stay there where the jeep was?
A. No, sir.
QUO. Was the jeep unloaded while you were there Y
A. No, sir, I was not there when it was unloaded.
Qlll. Beg your pardon Y
A. No, sir, I was not there when it was unloaded.
Q112. Now, before the accident happened had you done
anything there toward helping load that jeep?
A. Yes, sir.
Q113. "\Vhat had you done Y
page 124} A. I helped load the washing machine and two
stoves.
Q114. Who did you help load the washing machine and two
stoves?
A. Mr. Meek and the Moreland man.
Ql15. How soon after you got there did Mr. Graybeal go
over to the Boyd residence?
A. It was quite a few minutes.
Q116. What did Hop do before he went over to Mr. Boyd's?
A. He helped load the washing machine.
Q117. He helped load the washing machine?
A. Yes, sir.
Q118. Before he went to the Boyd residence, you and he
helped load that washing· machine?
A. Yes, sir, I helped load it.
Q119. Did Hop help load anything else?
A. No, sir.
Q120. But he did help load the washing machine. ·why did
you help to load it Y
A. They didn't have any more help there.
Q121. Did Hop tell you to help him Y
A. No, sir.
Q122. You went along for that purpose?
A. No, sir.
Q123. You went along with Hop?
A. Yes, sir.
Q124,. To do anything he told you to do?
A. Yes, sir.

'
.
r
n

The witness stands aside.
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0. HOPKINS GRAYBEAL,
one of the defendants, a witness introduced on behalf of the defendants, being first duly sworn, testified as
follows:
page 125

DIRECT EXAMINATION.
By Mr. Gillespie :
Ql. You are 0. Hopkins GraybeaH
A. Yes, sir.
Q2. And you are one of the defendants in this case Y
A. Yes, sir.
Q3. I believe you have heretofore testified in this case Y
A. Yes, sir.
Q4. l\fr. Graybeal, you know this boy William Ernest Smith,
do youY
A. Yes, he is a neighbor boy.

Q5. across
I believe
fatherand
lives
on the from
farm your
of Mr.
Fred
.·.·.·.·.·..,"~
.·., , .....•·. •. 01
·:. ·'.· ·.
Clair
the his
highway
railroad
place
Y S1. i•~
A. Yes, sir.
·
.,
Q6. Had you ever employed the boy around your place any?
A. Yes, he has been helping me after I got my arm broken.
He helped me drive the sheep, mow the yard and some jobs
jimmying around.
Q7. Was he a regular employee Y
A. No.
QS. You would get him when the occasion demanded?
A. Yes, sir.
·
Q9. Now Mr. Graybeal, had you ever at any time, anywhere,
under any circumstances ever employed him to operate any
kind of a motor vehicle for you f
page 126 r A. No, sir. No, I never had let him drive when
he asked me. I let him drive the day we were
cleaning the litter out of the chicken house. He drove it a
short distance,-moved it up two or three times.
QlO. At his request. That was in a field Y
A. Yes, that was in the field. I never did let him drive on
the highway. He never asked me to.
Qll. Were you with him on your truck at that time?
A. Yes.
Q12. Is that the only occasion you had ever permitted him
to operate your truck?
A. That is the onlv one that I can recall.
Q13. And you were with him on that occasion?
A. Yes, sir.
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Q14. How did you happen to let him operate the jeep truck
on that occasion 1
A. Well, I was putting this litter out of the chicken house
on the place where we had torn a f e~ce out and throwing it
off with the pitch fork and I knew he would not do it like I
wanted it done so I let him pull the truck up as I threw it off.
Ql5. I believe you said he asked you to let him Y
A. Yes, sir.
Q16. And you did that to satisfy a boy's wishes?
A. It suited me very well. I was getting the job done like
I wanted it done. It was out in the field. I knew he didn't
have a driver's permit.
Q17. On this particular day that this accident occurred I
believe he mowed the yard for your mother that
page 127 ~ morning.
A. He finished it. I think he started on the job
~ e <lay before and he finished it that morning.
~"
1Q18. ,vhen you started up to the Moreland home had you
f
m~de any requests of Ernest Smith that he accompany you up
th~ret
~. No, sir.
Q19. How did he liappen to get with you?
A. "\Vell, he was over ·there mowing the yard when some
one called up from Moreland's home, I think Bill.Cline or his
wif e,-he had gone down there to have. them cali and tell me
that be was ready to move and for me to come and help him to
get a truck. He was a stranger in this county. I was on a
mowing machine mowing the wheat stubble. I told him to tell
him I would come up after I got my dinner and help him get
a truck, but I ,vas not going up there to move Moreland, I
was going to help him get a truck to move. I was not in the
business of moving.
Q20. Did you at any time after that ask this young boy to
go with you!
A. No, I didn't.
Q21. How did he happen to go with you?
A. He knew I was going, I suppose he wanted to go with
me, when he saw me come off the hill in my truck he ran down
to the road, I knew he was ,,,aiting to go with me and I stopped
and let him in. I didn't mind having him go with me.
Q22. He asked you to let him go with you T
A. He didn't ask me, he run out to the road, I saw him
running off the road when I pulled down the hill.
Q23. Did he stop you Y

j

.
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page 128 ~

\
'

.

\

\

\

A. He ,vas there, I knew he wanted to go with
me, he had been over that moming, I didn't object
to him going with he but I didn ;t ask him to go. I was not
going up there to move Moreland. :Moreland asked me, after
I got there, to belp him ha1il the potatoes for him.
Q24. He went along with you up to Moreland's house. Now,
was Moreland at home when you got there?
A. No, sir.
Q25 .. Where did you find him?
A. "\Ve drove up. His wife said she thought he had gone
down to telephone again about a truck. "\Ve drove down to
Bill Cline's and coul<l. not find him tbere. I think we drove
up to the Frog Level filling station and turned and came back,
and when we came back where you turn into Mr. Boyd 's-hc
ha<l been clown to the old ·witten brick house-he was coming
in the road there. He had been down to Harry McGuire's to
see him about getting a truck, or some body else down thercr,:-...
Q26. ·when you saw l\fr. Moreland in the road did you
him upf
·
',.,
A. Yes, sir.
'
Q27. Where did you go?
I
A. I told him we would go up to Leon Meek 's and see if :Pe
was at home. It was Saturday afternoon and I figured lie
would be at home.
·
Q28. Did you find ~Ir. Meek at home?
A. Yes, we found Mr. Meek at home.
Q29. What a1Tangements~ if any, ,vere made thete with Mr.
Meek to move Moreland T
page 129 ~ A. I asked him if he would move Mot·eland atrd
he said he would,-didn 't have anything to do at
that particular time .. I asked him how many loads there
would be and Moreland said he thought he could haul it at one
load by putting a load of stuff on my truck. He charged him
$10.00 and I ask~d Moreland if that was satisfactory and he
said: Yes, it was.
Q30. And where did you go from there ·v
A. vV e_ put the racks on Leon's truck.
Q31. Who put those racks on T
A. All of us I suppose; we Were all around there. Leon, I
think, got in the bed and we handed them up to him, maybe.
Q32. After you put the racks on the truck who left thern
first?
A. Moreland and I went in my tmck and Leon and Ernest
come in his truck.
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Q33. Do y~u know why the boy, here, didn't go back with
:you and Moreland f
A. I 1;eckon on account, maybe crowded with three in one
truck. I might have let him go with Leon to shut the gate.
I don't recall,-! guess we_ opened the gate and left it open
and they shut it when he come out.
Q34. When you got to the Moreland house where did you
park your truck?
A. Pulled around to the back, come through his garden,
come through a patch of corn, and backed it up next to the
back porch.
Q35. About how far from the porch?
A. I would say it was seven or eight feet, something like
that.
page 130 ~ Q36. Do you recall how you left that truck
parked with reference to being in gear or having
~ the emergency brake on Y
A. I know I put the brake on, I would say I put it in gear
i
t:oo. That was a place there that you would have to have your
brake on to keep it from drifting back. It was on an incline.
·: Q37. How did the ground slope f
. .A.. Toward the porch.
Q38. Toward the porch?
A. Yes, sir.
,
Q39. Aµd when you park your car or truck where it slopes
in that direction what gear do you usually put it 1
A. I usually put it in low if the emergency would slip.
Q40. If you were parked on a slope going forward how
would you put it¥
. A. Put it in reverse .
.· Q41. You say this was sloping toward the porch. The rear
of the truck vrns to,vard the porch there at that point?
A. vVell, it was sloping toward the house and the porch
too. I would sav it was kind of down hill both wavs. That is
mv recollection of it.
"
Q42. In case the emergency slipped it would have driftedA. Back toward the porch, yes.
Q43. How long had you been there before this boy came
up there from Mr. Boyd's house¥
A. Just a few minutes, not over five minutes.
Q44. vVhat did he want when he came up there Y
page 131 ~ A. He said Mr. Boyd, his grandfather, wanted
:Moreland to come over to the house, he wanted to
talk to him. Moreland told him he was no~ going.

t

\
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Q45. Moreland told him he was not going?
A. Yes.
Q46. Do you recall whether anything had been loaded in
the truck at that time?
A. I don't recall anything being loaded. I never helped
load anything.
Q47. Now, after Mr. Moreland told the boy he was not going over, what did that boy do?
A. He walked on off.
Q48. Did you see him any more 7
A. In a few minutes he came back and said Mr. Boyd
wanted me to come over-wanted to see me.
Q49. Did you go over to Mr. Boyd's?
A. I did.
Q50. At the time or before leaving there did you leave any
instructions about your truck with any body?

tri!i/
h! ~~J,~ !:::r Ja~~::YJ:t!fc~:1d, ~~dsi~:tti~t:J~}'
told him to put everything on my truck they wanted on, a•ai"
0

0

if he needed to back his in for him to move it.
Q51. Did you ever authorize any body other than Mr.. :M:eek,
himself, to move your truck?
A. No, sir.
Q52. And after telling Mr. Meek that you went over to See
Mr. Bovd?
page 132 r . A. Y~s, sir.
Q53. Did you ever come back there to the scene
of that accident until after it had occurred Y
A. No, I didn't come back until those kids come over and
told us what had happened and I come right on over.
Q54. After learning Mr. Meek had been hurt what did you
do, Mr. Graybeal. Did you do anything to assist him?
A. You mean after I came back over tl1ere Y
Q55. Yes, and after finding he had been hurt?
A. Yes, I tried to be some help to him. He asked me to
nnlace his shoes, saia he wanted to take his shoes off, said his
feet were swelling. I unlaced them, I didn't take them off.
Kind of straightened him out, straightened his legs out.
Q56. Diel you take his truck back to his house after the ambulance bad come and picked him up?
A. I did.
Q57. Did this young neighbor boy go with you?
A. Yes, sir.
Q58. And I believe you all helped Mrs. Meek get a tire fixed
so she could go to the hospital T
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A. Yes, sir. Took the leaky tire off and put on the extra
and then took the tire that had the leak in it up to North
Tazewell and had it fixed 7
Q59. How did you take it from there?
A. Took it in my jeep truck.
Q60. And this ueighbor boy was still with you during all
that time¥
A. He was still with tne.
page 133 ~ Q61. He had gone along with you and he was
some little distance from home and he stayed with
you until you took him home 1
· A. Yes, sir.
.·
Q62. Did you have this boy employed in any capacity that
afternoon¥
A. No, I didt1: 't. He just. wanted to go with me. He had
.· . been good to help me on little things around. I had my arm
~rokeu. I... ~idn't ha,.ve any help,,my ma.n ha.d left me, a.n·y time
1\wanted 1nm he would come ail~ help me.
/
\Q63. Did you ever pay him for any work that he did that
,
afternoon?
;A. Yes, 1 paid him. I didn't pay him for that day, I didn't
have him hired.
Q64. For that afternoon Y
.
A. I d1.di1 't pay him for that afternoon.
(J65. Did you ever promise to pay him anything?
. A. I think my mother promised to pay him for mowing the
lawn.
Q66.. I mean the afternoon of the accident?
A. No, he didn't get any payment for that.
Q67. Did you have any agreement to pay him?
A. No, sir, I didn't have any agreement to pay him.

f.

CROSS EXAMINATION.
By Mr. Harman:
.
Ql. Er·nest Smith, the defendant, was a handy boy and a
willing helper at all times¥
page 134 } 4--. Yes, sir.
.
Q2. You used him from time to time Y
A. Yes, sir.
Q3. On the occa~ions t~at he drove the jeep ii1 your meadow
did you tell him what to do and how to operate it?
A. No, sir, I didn't tell him, he already knew.
Q4. "There did he learn how to operate a jeepf

'

I

f
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A. ·wen, Mr. Harman, they drive like any other truck. I
knew he 1rnd driven his fatheT's a little and maybe a tractor.
Q5. ·where did your store your jeep?
.A.. He asked me to let him ·drive it and I supposed he knew
how.
Q6. Where did yon usually keep your jeep, or store it?
A. I kept in there at home between the corn cribs.
Q7. ·woud he have access .to it in your absence?
A. No, sir.
QS. Gould he :get up in it .and see how it worked¥
A. I don't think he ever had. If he was over there I reckon
he could have.
Q9. He had the opportunity to do it time and time again·T
A. Yes, sir. I don't think he ever had.
QlO. How did he operate it the day he operated it in the
meadow?
A. He did ~11 rig~ht. H~ just ~oved it u:p a few times :whiln..
.'-;/t.
I was throw mg -off the litter with the pitch fork. I don _,
\.
reckon he even changed gear. I reckon he pulled it up in Jolv
',.:
g:ear.
i
Qll. !'believe you stated that you expected the pota.toes to
be loaded in your jeep f
page 135 ~
A. Moreland ·asked me to go over there wifill
my truck. When I went up there I was not .expecting to help him in moving. He said he wanted me to help
haul his ·potattoes. I supose he was -afraid they would :get
bruised on the big truck. That is why I thought he wanted
me to ha1:1l his potatoes.
Q13. Do you recall when yon decided to go over to see Mr.
Boyd that you spoke to all of them together, .before you went,
· to load what they wanted to cm the j.eep t.rnck while you were
gone?
A. Tlrnt is what I meant fol' them to do, I dicln 't give any
orders., I don't think. It w,as Moreland's job, ii was not mine.

RE-DIRECT EXA~:UNATION.
By Mr. Brittain:
Ql. ·what sort of an emergency brake do you have on that
jeep?
A. It is like any .0ther emergency bral<ie.
1Q2. Is it pretty strong?
A. Yes, it is ·a ·good brake. .All you have to do is to ,touch
it with your finger and it will fly on-if you t<mch it witJ1
your fing·er it will fly off.
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Q3. If the emergency brake was on would it be strong
enough to stop the engine if the car was in gear? .
A. I believe it would. I don't believe you could hardly
start it, you might if it was down in bull dog it might pull it.
page 136 ~

RE-CROSS EXAMINATION.

By Mr. Harman:
Ql. How long since you had been to the Moreland residence?
A. I had not been back since that day. My recollection is
it was down hill and pretty good slope.
·
Q2. Is it not a fact that within, say, fifteen., twenty, twentyfive feet out from the porch it is level and out toward the
garden it comes up?
A. Yes sir, the garden is level.
6"">·. _ Q3. In order to get out from the back yard into the garden
\you had to go up a little incline?
i
A. Yes~ kind of an old fence, a furrow where they tore up
a fence.
.
Q4. Where the jeep was actually parked was it not level Y
A. It was down next to the house; it was still on a slope
·
where we had it parked.

t

The witness stands aside.
By :Mr. Crockett: ,ve are through in behalf of Mr. Graybeal.
By the Court: Are you through on behalf of the boy, Mr.
Brittain?
By Mr. Brittain: Yes, sir.
By the Court: Is the plaintiff through?
By Mr. Harman: Yes, we ~re through.
page 137

~

The hour of 5 :30 o'clock -. m. having arri:ved
Court was adjourned until tomorrow morning at
9 :30 o'clock a. m.

Outside the hearing of the jury.
Counsel for the defendant, 0. Hopkins Graybeal, moves
the Court to strike out all of the evidence offered in behalf
of the plaintiff in tllis ease for the reason that such evidence
is not sufficient to support a verdict for the plaintiff against
the defendant.

~.·:·.••:·,
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Counsel for the plaintiff objects to the motion and says that
it is not well founded for reasons heretofore given. The testimony introduced after the plaintiff rested his case in chief
has not altered the situation the least bit. Objection to the
motion generally on the ground that it is not well taken.
Counsel for the defendant, 0. Hopkins Graybeal, in answer
to that objection says that the evidence introduced by defendants conclusively shows that the relation neither of agent, or
master or ser:vant existed as between _O. Hopkins Graybeal
and the eleven year old boy,, and tba t the eleven year old boy
was driving the truck without the knowledge, approval, consent or permission of 0. Hopkins Graybeal.
By the Court: The motion to strike it overruled.

l

To which ruling of the Court the defendants, by counsel., at
the time excepted.
Inside the hearing of the Jury.

•

•

•

•

•

•

•

•

•

•

page 141 ~

Defendants' Instruction No.· 1: Counsel for the plaintiff
objects to instruction No. 1 for the reason
1. It picks out one fact of circumstance and undertakes to
separate it from all the otl1er surrounding- circumstances and
facts in the case, and it is improper.
.
Given-Excepted to by counsel for the plaintiff.
page 142

~

Defenclants' lnstructi.on No. 2: No objection.
Defendants' Instruction No. 3: Counsel for the
plaintiff objects to this instruction for the reason

that
1. It picks out an isolated fact and circumstance and gives
it undue emphasis, and separates it from the chain. of circumstances and facts as shown by the evidence.
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Counsel for the plaintiff further objects to Defendants' In.struction No. 3 for the reason that
2. Instruction No. Dl covers the point.
Given-Counsel for the plaintiff excepts to the ruling of
the Court.
Defendants' Instruction No. D4: By l\Ir. Harman.: We
want to except to the giving of Instruction N:o. D4 on the
ground that

1. A valuable consideration is not necessary;
2. And the instruction., in the present form, would be misleading to the jury, and would contradict one instruction given

1
0.,n:::1~~:::1:::1: :::::ction was amended hy add~g the
r

W.,?rds "which, however, need not be actual compensation".
I

1iCounsel for the plaintiff objects to Instruction No. D4 as
:
amended upon the same grounds above stated.
page 143 ~
Counsel for 0. Hopkins Graybeal excepts to the
action of the Court in amending Instruction No.
D4 offered in belialf of the said defendant.
Defendants' Instrnction No. D5 : Connsel -for ,the plaintiff objects to that instruction for the reasons:
1

1. That the only statement by any one that William Ernest
-Smith was driving at the direction of Leon Meek was from
William Ernest Smith., and Wi11iam Ernest Smith, on cross
examination, did not deny that he had stated that no one told
him to drive the jeep a1 ·the time Mr. Meek w.as injured;
2. That the defendant, William Ernest Smith, on cross examination., stated that he did not remember whether Leon
Meek told 'him to drive the jeep or not.. In other words, he
contradicted .his .statement in chief by his testimony on crass
examination.
Given-Excepted to by counsel for the plaintiff.
Instruction No. D6 offered by-G. R. Brittain, Esq., Attorney
for the defendant, William Ernest Smith.

(
'
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By Mr. Crockett: Counsel for 0. Hopkins
Graybeal join in offering Instruction No. D6,
which has been offered in behalf of the inf ant.
Given.

By the Court: Did you get your objection inf
Counsel for the plaintiff objects to Instruction No. D6 as
being without evidence to support it and further that it leaves
it indefinite as to what acts of Leon Meek, just prior to the
time of the accident,, are referred to. w· e except to the instruction generally.

t

page 145}

•

•

•

•

\

\'

Tendered, this Decembe~ 1, 1952.

n
. ·.
·;,\('·
.;;. .

VINCENT L. SEXTON, JR .., Judge . .,

l

Signed, this December 12, 1952.
VINCENT L. SEXTON, JR.~ Judge.
Received December 1., 1952.

page 145-A }

V. L. SEXTON, Jlt, Judge.
Signed December 12, 1952.

V. L. SEXTON, JR., Judge .

•
page 152}

•

•

•

•

INSTRUCTION NO. 1.

The Court instructs the jury that if you shall believe from
a preponderance of the evidence that ·wmiam Ernest Smith
was g1lilty of negligence in operating the jeep truck of 0.
Hopkins Graybeal., and that the plaintiff, Leon Meek, was injured as a proximate result of suc]1 negligence, and that at
the time of said injury William Ernest Smith was the servant
or employee, express or implied, of the said 0. Hopkins Graybeal., and was then and there engnged in the furtherance of
the work of 0. Hopkins Graybeal, and that the moving of

'

.. ~

·'. .
!
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the jeep truck by William Ernest Smith was within the scope
of his work and employment, then you shall find in favor of
the plaintiff against both of the defendants.
Given 5/28/52.
V. L. S .., JR., Judge.
page 153 ~

(.

1

INSTRUCTION NO. 2.

The Court instructs the Jury that a person is liable in damages for the carelessness and negligence of his agent or servant in the scope of his work and employment.
In this connection, the Court further instructs the Jury that
an infant, to-wit, a person under 21 years of age., may act as
agent or servant of another in doing work for such other, and
that where the relationship of principal and agent or master
and servant exists., the principal or master is liable in dam""', ages for the carelessness and neg·ligence of the infant agent
,~r servant in the scope of his work and employment, the same
as if he were 21 vea rs of age.
The Court further instructs the tlurv that an infant is also
liable for his neg·ligence and carelessiiess the same as if he
were 21 years of age.
Given 5)28/52.

V. L. S .., JR., Judgt;.
page 154 ~

INSTRUCTION NO. 3.

The Court instructs the Jury that as between principal and
agent, or master and servant, the relationship arises from
the consent of the parties and that this relationship and the
assent of the parties may be either express or implied. It is
not essential that any compensation should be expected by
the ag·ent or servant.
.
That an implied agency or implied relationship of master
and servant may be proven and established from words and
conduct of the parties., prior habits, previous course of dealings, if any, and all the surrounding facts and circumstances
in reference therto if the ~nme be sufficient to convince the
Jury that the- relationship did exist.
In this connection, the Court tells the Jnry that as to
whether or not William Ernc!-it Smith was the implied servant
or agent of 0. Hopkins Graybeal at the time of the injuries

d1
\
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to the plaintiff., and had implied authority from 0. Hopkins
Graybeal to move the jeep truck, it is for you to decide from
all of the facts and circumstances shown in evidence.
Given 5/28/52.

V. L. S .., JR., Judge.

•
page 156}

•

•

•

INSTRUCTION NO. Dl.

The Court instructs the jury tba t even if you shall believe
from the evidence that 0. Hopkins Graybeal had, prior to the
day of the accident, permitted William Ernest Smith to drive
the jeep truck on the farm of the said Graybeal., such prior
permission was not sufficient authority in itself for said Smith
to drive the said truck at the time of the accident as the agent
or servant of said Graybeal.
Given 5f,28/52.

V. L. S .., JR., Judge.
INSTRUCTION NO. D2.
The Court further instructs the jury that if yon shall believe from the evidence that William Ernest Smith did not
act within the scope of his authority and duty in driving the
jeep truck of 0. Hopkins Graybeal, then yon must find for the
defendant, Graybeal.
Given 5/28/52.

V. L. S .., JR., J ndge.
page 157}

INSTRUCTION NO. D3.

The Court instructs the jury that even if you shall believe
from the evidence that the defendant, 0. Hopkins Graybeal,
gave the defendant, William Ernest Smith, permission to
drive said Graybeal 's jeep truck on a previous occasion, yet
you shall find a verdict for the defendant, Graybeal, unless
you shall believe from a preponderance of the evidence that
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said Smith, at the time of the accident, was driving said jeep
truck as the agent or servant of said Graybeal.
· Given 5/28/52.

V. L. S.~ JR., Judge.
INSTRUCTION NO. D4.
The Court instructs the jury that a servant is one who, for
a valuable consideration, which, however, need not be actual
compensation, engages in tlle services of another, and undertakes to observe his directions in some lawful business.
Given 5/28/52.

'
n

pag·e 158 }

V. L. S.~ JR., Judge.
INSTRUCTION NO. D5.

The Court instructs the jury that if you shall believe from
the evidence that William Ernest Smith, in driving the jeep
truck at the time of the accident, was acting pursuant to the
direction or request of the plaintiff and without any authority
from the defendant, 0. Hopkins Graybeal, you shall find for
the defendant, 0. Hopkins Graybeal.
Given 5/28/52.

V. L. S.0 JR., Judge.
pag·e 159 ~

INSTRUCTION NO. D6.

The Court instructs the Jury that if you believe from the
evidence in this case that just prior to the time Leon Meek
was injuried he told the Defendant, William Ernest Smitl1,
to move the jeep truck, and if you further believe from the
evidence that this statement of Leon Meek to William Ernest
Smith together with the actions of Leon Meek just prior to
the time of the accident constituted neg·lig·ence on the part of
Leon Meek and that bis negligence contributed to or was the
proximate cause of the injuries to Leon Meek then you sl1all
find for the Defendant, "\Villiam Ernest Smith, and the defendant Graybeal.
Given 5/28/52.
V. L. S.~ JR., Judge.

/

I
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ORDER.

)

\
1

I

\

This law action came on again to be heard on the statement
of grounds of defense of 0. Hopkins Graybeal, together with
the affidavit of 0. Hopkins Graybeal, attached thereto, and
both of which were filed in the Clerk's Office of this court on
May 13, 1952; and on the 27th day of May, 1952 came Leon
Meek, by his attorneys, 0. Hopkins Graybeal, by his attorneys,
and William Ernest Smith, in person and by his guardian
ad litem, G. R. Brittain, and thereupon came a jury of nine
persons from which the plaintiff and the defendants each
struck one, leaving a jury of seven persons, to-wit: J. S.
Deuin, J. K. Sult, Claude Vandyke, Daniel H. Surface, Roy
~rissot, Amos Nicewander, and Andy Thomas Sayers, who
..
were duly swor.n to try the issues joined between the plaintiff(/~·.·
and the defendants, and a true verdict render according t9..
.,:\,
the evidence, and who having heard the evidence, presentect
', .
in behalf of the plaintiff and in behalf of the defendants, and
who having received the instructions of the Court, retired to
their room and in due course returned into court and rendered
the following verdict: "We the Jury find for the Defendants.
Dan ff. Surface, Foreman''.
And thereupon the plaintiff, by counsel, moved the Court
to set aside the verdict of the jury and grant him a new trial,
and assigned the following reasons for his motion:
( 1) Because the verdict of the Jury is contrary to the law
and evidence and not supported by tbe evidence;
(2) Because of the misdirection of the Jury by the Court;
(3) Because of improper and conflicting instructions given
to the Jury by the Court;
(4) Because of improper instructions given by the Court
on motion of the defendants and each of them;
(5) Because of the refusal of the Court to give
page 161 ~
certain instructions as offered by the Plaintiff;
(6) Because of errors of the Court in refusing to admit
proper evidence offered by the Plaintiff;
(7) Because of errors of the Court in admitting improper
evidence offered by the defendants, and each of them, over
the objection of the Plaintiff; and
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(8) Because of other errors committed by the Court during the trial of the case.
And the Court doth take time to consider said motion .

*

•

•

...

•

Enter. June 6, 1952.
V. L. S., JR., Judge.
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ORDER.
On this the 7th day of November, 1952, came again the
plaintiff, by his attorneys, and the defendant, 0. Hopkins
Graybeal, by his attorneys, and the defendant, William Ernest
Smith, by G. R. Brittain, his Guardian .A.d Litem and attorney.
The Court having taken time to consider of the motion of
the plaintiff to set aside the verdict of the jury in this case,
i's of the opinion and doth order, that the said motion be, and
tl1e same is hereby overruled, to which ruling of the Court
the plaintiff by counsel excepted. It is therefore considered
and ordered by the Court that the plaintiff take nothing by his
action and the the defendants recover of the plaintiff their
eosts in this behalf expended, to ~hich ruling and action of
.the Court, the plaintiff by counsel excepted.
·. The plaintiff, by counsel, having expressed an intention of
applying to the Supreme Court of Appeals of Virginia for a
writ of error in this case, on motion of the plaintiff, by counsel, the operation of this decree is suspended for a period of
sixty (60) days from this date, provided that the plaintiff
shall, within thirty (30) days from this date, execute a suspending bond before the Clerk of this Court with approved
security in the sum of $200.00 •

•

..

Ent<'r. Nov. 7, 1952.
V. L. S., JR., Judge .

•

•
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To H. Elmer Kiser, Clerk of said Court:
Leon Meek, plaintiff in the above styled action at law,
hereby gives notice of appeal of said case from the final order
entered therein by the Circuit Court of Tazewell County, ;\Tirginia, on November 7, 1952, and of the intention of the Plaintiff to apply to the Supreme Court of Appeals of Virginia for
a writ of error and su,persedeas, and you are hereby requested
to make up the record in said case for said appeal.
Plaintiff will rely upon the following assignments of Error:
(1) The verdict of the Jury in favor of 0. Hopkins Gray-

~;a!~! ::1:~7e.to the law and the evidence, and not supporte:~- )..
The verdict of the Jury in favor of William Ernes't
Smith is contrary to the law and the evidence, and not supported by the evidence.
(3) The Court erred in giving each of the Instructions
Nos. D-1, D-3, D-4, D-5 and D-6.
(4) The Court erred in refusing to grant the motion of
the defendant to set aside the verdict of the Jury, and grant
him a new trial as to each of the defendants, and in dismissi.ng
his action and rendering judgment against him for costs.
(2)

Respectfully submtted this 26th day of November, 1952.
LEON MEEK.
By ROYALL & PROFFITT,
HARMAN & HARMAN,
Counsel.
$
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I hereby certify that on this the 26th day of
November, 1952, I handed to H. Elmer Kiser,
Clerk of the bircuit Court of Tazewell County, Virginia, a
eopy of the foregoing notice of appeal and assignments of
error and request to make up the record in said case for appeal, and on the same date I delivered a copy thereof to

· '1

1·
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Crockett & Gillespie, Tazewell, Virginia, Counsel for 0. Hopkins Graybeal, and a copy thereof to G. R. Brittain, Guardian
ad Lit em and Attorney for William Ernest Smith, Tazewell,
Virgip.ia.
J. P. PROFFITT, JR.,
Counsel for Leon Meek.
Filed in the Clerk's Office, Circuit Court of Tazewell County,
Virginia, Nov. 26, 1952.
Teste:
ELIZABETH BELEW, Deputy Clerk.

•

•
/
{
(_

A Copy-Teste:

H. G. TURNEa, Clerk.
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