IN THE

Supreme Court of Appeals of Virginia
AT lUCHMOND.

Record No. 4300

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Friday the
:JOth day of April, 1954.

KATIE FL WINSTON AND' HERBERT T. WINSTON,
Appellants,
against
CITY OF RIUH1[0ND,

Appellee.

From the Industrial Commission of Virginia.

'

Upon the petition of Katie H. ·winston and Herbert T.
,vinRton an appeal is mvarded them from m1 nward entered by
the Industrial CommiRRion of Virginia on th<> 26th day of January, 1954, in n c<>rt11in proceeding then therein depending
wherein the said petitioners were claimants nnd City of Richmond was defendant, upon the petitioners or some on~ for
them, entering into bond with sufficient security before the
Secretary of the said Industrial Commission in the penalty of
three hundred dollars, with condition as the law directs.
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RECORD
William J. Winston (Deceased) Employee, Mrs. William J.
Winston, Et al., Claimants,
v.

City of Richmond, Department of -Public Safety, Employer.
Self-Insured.
Claim No. lOi-477.
Claimant appeared in person.
Dervishian and Dervishian (Harold H. Dervishian, Attorneys at Law, 212 Travelers Building, Richmond, .Virginia, for
Claimant.
M. D. Aldridge, Jr., Assistant Ci~y Attorney, City of Richmond, 401 City Hall, Richmond, Virginia, for Defendant.
Hearing before Chairman Robinson at Ric11mond, Virginia,
on September 10, 1951.
.
All witnesses having been duly sworn, the following testimony was taken :
Mr. Dervishian: May it please the Commissioner, I would
like to present my .associate, Joseph F. Spinella-Mr. Al.
dridge, of the City Attorney's office.
Chairman Robinson: Is there anything yon gentlemen can
stipulate?
Mr. Dervishian: Yes, sir. In that comwction, ]\fr. Robinson, I sought an appointment with the City Attorney's office
"iith the idea of stipulating the facts and also medipage 2 } cal reports, but they felt it was to the best interests
of the City not to stipulate any of those items. However, we did summonChairman Robinson: Can you stipulate that in the event of
r~covery, compensation would be at the maximum ratef
· Mr. Aldridge: Yes, sir.
_Chairman Robinson: Just stipulate that in the event of
recovery it would be the maximum. Is there any question
about dependency of the widow and 15-year-okl son?
Mr. Dervishian: No, sir, I don't think so.
Chairman Robinson: Mrs. Winston was living with her
husband at the time of death, wasn't she?
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l\fr. Aldridge: To my knowledge.
Chairman Robinson: You have no evidence of divorce!
The boy is fifteen.
Mr. Dervishian: Yes, sir, that is correct. Mr. Stuart Beal,
whom we smnmoned here as Chief Gas Chemist for the City
of Richmond, Department of Public Utilities, his testimony
would be to the effcct-he had to leave-and Mr. Aldridge
:nnd I stipulate his testimony would be to the effect that at the
time of the illness of :Mr. ·winston, and even at the time of
his death, the City was manufacturing illuminating gas which
contained carbon monoxide gas in percentage of· about 30 per
cent, varying one and two per cent each direction,
JJage .3 ~ and that that was a toxic gas.
( Off-the-record discussion.)
)Ir. Dervishiau: vVe offer ours in the record.

(Hands death certificate to Commissioner.)
l\fr. Dervishiau: "\Vould a statement of facts be of any help,
your Honor?
· Chairman Robinson: I can "t re·ad it-can't see it
)fr. Dervishian: I t11ink I can.
Chairman Robinson: The file doesn't give anything, practically, in this case and I don't know just how to proceed, what
you are claiming 01· anything.· .All we have is the application
and it cloesn 't say what he died from. It just says oedema.
Mr. Dervishian: Let me state this to your Honor. The
death certificate gives the primary cause of death as cerebral
aud cerebellar ati-ophy. We have medical reports in our file.
Chairman Robinson: If you have them, file them now, so I
can acouaint mvself with it.
l\Ir. Dervishian: All right, sir. We have medical report
from Dr. Walter O. Klingman, of the University of Virginia
Hospital, Department of Neurology and Psychiatry, dated_
February 7, 1948, addressed to Doctor R. L. Creekmur; report
from Doctor Klingman, elated· 8epiember 8, 1951, addressed
to me; report from Dr. DuPont Guerry, III, dated September
7, 1951, and report from Dr. Charles E. Troland,
page 4 } dated September 6, 1951 ; and report from Doctor
R. L. Creekmur, dated September 8, 1951, which we
w·ant to introduce at this time.
Chairman Robinson: Have vou 8Cen these reports, Mr.
.Aldridge?
"
Mr. Aldridge: No, sir, I have not.
(Mr. Aldridg·e examines reports.)
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Note: Death certificate, signed by Dr. R. L. Creekmur· c.m,
Januai-1' 4, 1950; RepoFt of Dr. Walter 0. K~ngman, dated
February 7, 1948; report of Dr. ·walter 0. Klingman, dated
SepteinbeF 8, 1951; report of Dr. DuPont P. Guerry,.. III, of
September 7,. 195-1; Report ,of Dr-. Charles; E. Troland, dated
September 6, 1951, and repo:Ft of- Doctor R. L.. Creekmur, dated
September 8,. 1951,. are received, marked as Claimant's Exhibits A,: B,_ C, D, E and F,. respectively,. and duly filed.
Chairmmi Robinson:. It seem& te me the City could stipulate that they get ce.rtain gases in those· manholes and the
next question vwuld be the med!ical reports to prove the effect
it might have had on this man to cause death.
Mr. Derviashian: vVe didn't think jt was n~cessary to go,
too iar irrto that sib;ration, but came prepared, if necessary..
We subpoena:ed Richmond city retiremeint records to show hewa:s retired in .April, 1948~ foir disabilities resu]ting f'rom earoon monoxide poisoning in line of duty and we havepage 5 f a certified copy of the resolution of the- City Councrn
· to the effect he was disabled by injuries received in
line of duty r so we think there is not a question of liability~
Up to that time, the record will speak for itself. The City
cannot speak any more authoritatively fhan by its· comrcH.
Chairman Robinson: It seems to me· that City Council exceeded its authority ..
:Mr. Aldridge: We- don't think tliat City CouncH has the•
power- to· do that, yonr Honor.
Chairman Robins001: I don't either. In fine of dutvunder the law of Virginia if be· is· disabled in ·Iirre of dnty it
ceomes under the Industrial Conunission fo.r certain benefits.
the law provide-s· he is entitled to.
Mr-. Aldridge: The statement of what presumably is face
by City Council, Riclimond, in the year 1948; it is· not conclusive the· man died of all those causes·.
Chairman Robinson: Retired from disability arising out of
the employment, and to retire under the
orkmen 's Compensation Law, that wonJd give l1im $20.00 a week for 500l
weeks if totaliy disabled:
l\fr. Aldridge: Sir, I would like to point out tllat that is:
uot binding upon the City merel'y' because CounciI passed a;
resolution to that effect.
Chairman Robinson:· J)id you enteT an agreement and pav
11im anything after this- resolution';
"
page 6' f ~!1\ 4ldridge: That was salary for the- year· in
whic~ Ins employment was t~rminated .. He was paid
by that resolut10u, presumably,. two thousand odd dollars; for

"r
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the remainder of that year. He retired near the middle of
the year.
Chairman Robinson: All right, file them all.
Mr. Dervishian: Then there is another letter from the Paymaster of the City to the effect he was paid under that ordinance the balance of 1948, all of 1949 and the first three days
of 1950, until he died.
(Counsel for defendant examines paper.)
Mr. Aldridge: This is the first information I have had of
this. I have nothing in the records to indicate it.
Mr. Dervishian: You don't doubt it, do you Y
Mr. Aldridge: No, I don't doubt it. It is under the signature of Mr. Redford.
Chairman Robinson: Joint Resolution of City Council, approved September 3, 1948, filed as part of the record for the
claimant, and a letter signed by E. B. Redford, Paymaster,
under date of September 6, 1951, is filed as part of the record.
Note: Joint Resolution, approved September 3, 1948, and
letter from E. B. Redford, Paymaster, dated September 6,
1951, are received and duly filed as Claimant's Exhibits G
and H, respectively.
Chairman Robinson: 'When all the records are in this file
and whatever testimony taken is transcribed, I repage 7 ~ serve the right to turn the entire file over to our
Medical Examiner, Doctor Brig·ht, for his study and
his report thereon to become a part of the record.
l\Ir. Aldridge: ·we have one letter. Could we introduce it
at this time? Doctor's report.
Chairman Robinson: All right, let's haYe it.
Mr. Dervisbian: May I see thaU
Mr. Aldridge: Yes. ·
(Mr. Dervishian examines report.)

nfr. Aldridg-~: I lrnve been i~formeu by l\fr. Fagan that
the letter from Mr. Redford with reference to retirement
funds which has nothing to do with dhmbility; as a matter of
fact, the man was not employed with the City a11y longer.
Mr. Dervisllian: That is not so. This man was not under
the retirement system at that time.
Chairman Rol;inson: Mr. Redford states it was approved
by City Cou:ncil in 1948.
.
Mr. Aldridge: That speaks for itself, then.

•
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Mr. Dervishian : Yes. -vVe object to this report, your
Honor, for the reason that it does not appear that Mr. Winston
was ever examined by Doctor Mann, by whom this report is
signed, and we don't have before us the evidence on which he
bases his views. Under those circumstancesChairman Robinson: Can't you all get together and take
his deposition?
page 8 ~ Mr. Aldridge: Dr. Mann is here. If we are g;oing
to run into this situation, in order to complete the
record, I expect we ought to have them examine Dr. Mann.
In this report it refers to the fact it probably bad not been
called to his attention as to what extent and over what periods
this man was exposed. 1.Ve have evidence as to a good deal
of that we can put on in the record, if necessary.
Chairman Robinson: All right, go ahead and show exposure.
Mr. Aldridge: I would like to reserve the right to enter this
letter in the reeord after Doctor Mann has had an opportunity
to hear the evidence presented here today.
Chairman Robinson: ·wen, Doctor lVIann is here to testify.
The burden is on him to show exposure first, then you can ask
him what you like. Go ahead and show the exposure.
Mr. Dervishian: Are we able to stipulate that he was exposed to it?
Mr. Aldridge: No, we are not going to stipulate that

MRS. KATIE M. ,vINSTON.
By Mr. Dervishian:
Q. You are Mrs. Katie M. Winston, widow of William J.
Winston?
A. That's right.
Q. How long had Mr. ·winston worked for the City of Richmond?
page 9 ~ A. He worked from 1927.:1925, maybe-until his
death.
Q. V\That type work did he do?
A. When he first went with the Citv I understood he did
linesman work and later on cable splicfng, underground.
Q. Did he go into these manholes in the streets in connection with that?
A. Yes, sir.
Q. Can you state whether or not he had anv complaints as
to the conditions he found underground, there y
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Katie JJ;I. W i1iston.
A. Yes, I have heard him say lots of times that he was
·
g·assed underground doing his work.
· Q. What was the effect-as far as his condition. was coneerned-after he returned home from work in the afternoon Y
A. When he would come home and I would know he was
gassed he would be pale and I'd ask him how he felt. He said
he probably got too much gas that day, and lots of times he
has come home, felt real bad, and told me that the men have
bad to walk him from the gas to keep him awake.
Q. Did any of his fellow workers or his superiors in the
~e1·vice of the city make any inquiries as to his condition after
these occurrences Y
A. Yes, I have had them call and investigate how he was.
Q. They knew he had had these spe.cifie instances?
A.. Surely.
Mr. Dervishian: ,vitness with you..

By Mr. Aldridge :
·
Q. Mrs. Winston, you stated that when your buspage 10 } band returned from work on occasions you noted
he appeared to have been gassed. How did you
know how a man looks when gassed?
A. Because I have seen him gassed. I had known when he
was gassed when he came home and told me he was gassed and
at any other period when he had too much l could tell. He
had a slight headache-complained of slight headache.
Q. What reason did he give for continuing work if he was
being gassed every time he went to work?
A. He didn't have any idea it would do anything to him and
neither did I, or he probably would not have stayed if he had
known it would cause his death. Mr. Winston didn't know
until he went to Charlottesville that was the trouble.
Q. ,vhen did he go to Charlottesville 7
A. He went in 1947, I think.
Q. You say -there he found the cause of his illness was carbon monoxide poisoning f
A. That's right.
Q. Who told him that?
A. Doctor Klingman, of Charlottesville.
Q. What was his reaction to that?
A. He was in the hospital, wasn't able to do anything.
Q. Did he go home after that?
A. Not until after 33 days, I think it was.
Q. When Doctor Klingman 's report was in your hands or
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K,ati<t M. Winston ..
came to ywr attenrtion, dia either you or youli husband givenotice to the City of Richmond that Mr. Winston was suffering from the effects of what was supposedly ca:r:bon mo.noxide·
poisoning·!
page 11 f A. The letter was sent there because I went to,
Council to· get paid.. I was- getting $106~00. a month..
Q. Went to whom?
A. Went to City Cou:radl
Q. In formal meeting¥
A. Yes, I guess so. They were· all there.
Q. Did you ever give notice to Mr. Fagan or anyone ill!
safety or the City of Richmond to the effect tbat your husband was supposedly snffering from the· effects of gas; poisoning!·
A. No, I don't think that I did.
Q. Di:d your bnsband Y
A. No,. because when he f'onrrd it out he· wasn't able to do
anything for himself. I didn't know that Mr. W'inston was.
suffering from gas until he went to Charlotte-sviUe. No oneelse had ever· told me tllat that was· his· trouble.
Q. After Mr. Winston had expired, did you ever give notice
to the· City of the cause of his death, what you believed to be
the cause of death?
A. No, I don't know that I did. No one ever· asked me anything about it. I wasn't even questioned..
Mr. Aldridge·: That's all.
By Chairman Robinson:
Q. When did he die f

A. The 2nd of January, 1950'..
Q. January 3rdf
A. January 3rd, 1950.
By Mr. Dervishian:
·Q. Mrs·. Winston, before Jfr. "\Vinston went to
the University of Virginia Hospital in Charlottesville, he had heen seen by Doctor Creekmur, Doctor Mathewsr
Doctor Meredith, Doctor Troland, Doctor DuPont Guerry 1·
A. Right.
page 12·

f

Q. And none of them knew what was wrong, did theyf
A. No, thev didn't seem to know where to put their hand
on the trouble. When I first called Doctor Matllews-first,
Dr~ Creekmur treated him and then called in Doctor Mathews
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Katie M. Winston.
and he treated him for his heart and they couk1n 't find it there
and he sent him to the Medical College that morning to have
his heart tested and he was carried there in an ambulance, very
carefully, thinking it was his heart. He stayed in the emergency room the best part of the day and I think they took another cardiogram of his heart, and then tliey took him upstairs to a room and examined his bead and made two holes in
his head and punctured his spine, thinking it was a tumor, and
he stayed there, I think, two weeks. He came home and was
convalescent around home for about two months and went
back to work and after he worked for a while he waked up
one morning with his eyes crossed and I took him to Docto1·
Guerry and when I went to him he thought there was something behind his eye and told me to take him to Charlottesville and they called in doctors and they talked with me. and
said they were going to do the same thing· they did at Medical
College, thinking there was a tumor, and they went into him
and that was all-he never knew anything very much after
that. Came home, convalescent for a while until he was ill in
bed about two months before he died.
page 13 r. Q. When be went to the University of Virginia
Hospital and Doctor Klingman found what he considered was the cause of his illness, you asked that a report
be made available to the Richmond Retirement System?
A. Yes.
Q. So that the City did know immediately :Mr. Winston
could have known-immediately you knew-what was wrong
with Mr. ·winston f
A. I think that was when he went on the pension. I can't
be positive that is the time.
Q. He was in the University of Virginia Hospital in 194~,
was he notf.
A. Yes.
Q. Retired by the City on account of carbon monoxide gas
poisoning on April rn, 1948? ·
A. That's right.
Mr. Aldridge: I object, because I helie,·e the testimony
was to the effect that he was in the hospital in 1947.
Mr. Dervishian: The record will speak for itself.
:Mrs. ·winston: All the records are here. I can't just say
the exact dates.
l\fr. Dervishian: If your Honor plenRe, I would like to
point out the record shows he was in the hospital at the University Hospital of Virginia in 1948.

10
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Katie M. 1'Vinston.
Mr. Aldridge: I would like to object also on the ground
Council has said that Mr. Winston was retired on account of
carbon monoxide poisoning. There is nothing to indicate that.
.
Mr. Dervishian: We expect to show that. She
page 14 ~ can testify, I think, that it was so, to her knowledge, and then we can substantiate it by other evidence.
By Mr. Dervishian:
Q. Now, Mrs. Winston, you were asked just now whether
or not you gave notice to the City after the death of Mr. Winston of your belief that he had died from this condition resulting from his work. Did you notify the City to cut his checks
ouU
A. Oh, no. M:r. ·winston died on the 2nd and I received a
check for that month. I didn't let them kno,v any more. My
son phoned them he was dead.
Q. So, they knew he had died f
A. Yes. The checks stopped after the second day.
Q. In other words, the last check was for-?
A. January 1st, 2nd and 3rd.
Q. That check was received by you in January?
A. Oh, yes.
Q. So they did know that he had died and they knew that he
had been suffering from this illness and-

Mr. Aldridge: I have not heard her say anything to that
effect and there is no evidence yet that the Citv knew.
Mr. Dervishian: She has just testified her son called.
Mr. Aldridge: SI1e didn't testify the City had notice.
By Mr. Dervishian:
.
Q. Mrs. Winston, who was Mr. vVinston 's superior?
A. Mr. Fagan.
Q. While he was in the employ of the City, prior
page 15 ~ to his being incapacitated, Mr. Fagan f
A. I know he waR l1iR superior; not the whole
time. After Mr. Randolph died Mr. Fagan got his position
and Mr. Winston looked to Mr. Fagan.
Q. In other words, at the time of his death ~fr. Fagan was
his superior?
A. Yes, sir, that's right.
Q. Now, then, did Mr. Fagan know that Mr. Winston died
on January 3, 1950?
A. Surely.
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Andrew J. Winston.
Q. ·what day did he know t
A. That very day.
Q. How did Mr. Fagan know?
A. I guess my son called. I was ill. I am sure he called
him. He came to the funeral home and knew that he was dead.
By Mr. Aldridge:
.
Q. Mrs. 'Winston, you stated, I believe-if I am not correct,
correct me-that your husband had come home on occasions
nnd you attributed his sick look to the fact that he had been
exposed to gas.
..
A. He usually told me when he came in.
Q. Didn't he go to a doctor, not knowing what was wrong
with him?
A. He certainly did.
Q. Had he been sick prior to the time he went to the doctor?
A. No, I don't think there is any record of Mr.
page 16 } vVinston being sick. I don't think he lost a day
until this happened.
Q. Did he show signs of what you call carbon monoxide exposure before he went to the doctor, on occasions?
A.
ell, I guess so.
Q. All of that time he supposed thnt he Wll-S suffering from
carbon monoxide poisoning?
·
A. He went to the doctor every time he went for being sick.
He wouldn't go the day he got too much gas. He never
tl1ought too much about it and neither did I.
Chairman Ro bin son : Is that all, Mr . .Aldridge?
Mr. Aldridge : I believe so, your Honor.

,v

,vitness stood aside.
ANDRE"' J. WINSTON.
Bv l\Ir. Dervishian:
·Q. State your name, age, address and occupation.
A. Andrew J. Winston, 31, Justice of the Peace, City of
Richmond, 2603 Grayland A venue.
Q. "\Vhat is the relationship between you and Mrs. Winston,
who has just testified?
A. My mother.
·
Q. And what is the relationship between you and the late
,vmiam J. Winston?
A. My father.
Q. Mr. Winston, will you state what you know about Mr.

1,z
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Winston's. working problems. during the past several years or
several years preceding his death?
page 17 ~ A. After 1942,. at which time I wa~in the St:rvice,..
stationed at Camp Lee for the entn:e- duration of
the: Warr I was baek aind f mttb. home eveliy night. Of course;,
there some exceptions when I did not go home-I was not
living at home, was living with my mother-in-law,. and every
nigbt I m~de i;t a policy to visit my mother and !ath.e:r and,,
as everyone wol!lld do, would ask how he was. feeling, and on.
numerous occasio1:1s he would reply, "I don't feel so· good today, Son. I have a headache. Must have had a little too much
gas today .. '' I ·heard that statement from him frequently
during tha:t time and np to the: tnne of his death, but at that
time I had no idea what was the matter with him.
Q. Did any of his fellow workers or his superiors knowabout these attacks of exposure·?
A. I always thought it was a known fact, from the way my
fatl1eir talked about the ga.s being- in manholes, but as. to any of"
the other men peing exposed to. it, I could not say as to that.
Q~ When Mr. "Winston died, ciid you notify anyonef
A. When my father was· taken to'. Charlottesville, in the hospital where he was for· some 30 days, I came· back to- Richmond
after I had been JlP there to see my father and went to· see and
talked with 1\fr. Fagan, because I have known Mr. Fagan ever
sin:ce I can remember. When I "\\i""RS just large· enO'ugh to move·
around my father would have nm witTi him at all time·s and
I have known Mr. Fagan so Jong I felt I I1ad someone I cqukT
go and talk to, ancl I talked with him aQout my father's condition af'ter· the doctocs in Char!ottesvilJe, had diagno5ecl if
. gas poisoning, in Monroe Park in the Signal office,.
page lB f and on the day that my f'ather died I cal1ed the Sig;_
naI office· and told tllem my fa tliC>r had passed ou_
Mr. DerviasI1ian: Witness with you:.
By Mr. Aldridge:
Q~ Mr. Winston, you say you were at Cnmp Lee in 1942 ancT
spent some time with your family- in Richmond here in 1942·r
A. I went in the .Army in September 1941 ancT came out in
November, 1945, during which time I was at Camp Le·e the·
whole time.
'
Q. Were- ~·our father's· signs of sickness prevalent dming
the 1942 period 1
.
A. No, I would say 1943, 1944, along in tliere.
Q. In 1943- you had noticed him feeling bad!
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Andrew J. TVinston.

A. He wasn't to the extent he couldn't move around. I
would ask him how he felt and he would give me his answer.
Q. That had come to your attention in 1942, that he had
dizzy spells Y
A. That's right.
Q. Had it occurred to you that there might have been something wrong other than what he attributed his sickness to Y
A. I had no way of knowing that.
Q. Had it occurred to you Y
A. No.
Q. Did it occur to you to ask him why be didn't. go to a
doctor¥
A. No. I didn't suggest it to him.
By Chairman Robinson:
Q. Do you know when he stopped work 1
page 19 ~ A. I can't call the date to you, sir. I don't
know, sir.
Mr. Aldridge: That's all, sir.
Bv Mr. Dervishian:
..Q. One question, Mr. Winston. ·when you inquired of your
father how he was feeling, did yon consider he was an ill
man at that time?
A. No, sir, just that I was interested in how he was feeling,
just like anyone else would say, "How are you feeling today?"
Q. When did Mr. Winston actually become, or was taken,
ill in the sense that l\fr. AldTidge was talking about?
A. Not until 1948 that he was actually down and was a sick
man.
Q. Prior to the time he was actually taken ill and sent to
the hospital, did he miss any time from world
A. No, sir.
Mr. Dervishian: That is all.
·witness stood aside.

14
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By Mr. Dervishian:
Q. Please state yous name, address and occupation.
A. Oscar H. Boothe, Chief Clerk, Richmond Retirement
System, City Hall.
Q. You are present here in response to subpoena duces
tecum issued at my request, are you noU
A. That is correct.
Q. Do you have with you the records that we requested,
namelv the file on Mr. Wm. J. ,vinston?
page 20 J A. "'such as are filed iu mv office.
Q. Mr. Boothe, will you please state whether or
not the Richmond Retirement System is a Department of the
City of Richmond as a muncipal corporation or a separate
organization of employees?
.
A. It is a bureau of the Finance Department of the City of
Richmond.
Q. It is an official agency of the City of Richmond?
A. Yes, sir.
Q. ·wm you produce your file and allow ns to examine it,
so we canNote: ·witness hands file to counsel for claimant.
Q. -Please refer to your file, Mr. Boothe, and state to the
Commission the date on which application for retirement was
made by Mr. ·winston or in his behalf·?
A. The original application was dated on March 12, 1948.
Q. Was there attached to· that any statement of disability
on his part?
A. Either attached to it or follo,ved later, normal procedure.
Filed here on l\Iarch 12th; it must lrnYe been attached as statement of his own disability.
Q. What was the statement?
A. It says, ''My vision is impaired, unsteadiness in walking and dizziness.''
Q. Are there any medical reports in the file? Please state
dates and by wl10m those reports were made. Let's go back.
Who was the Medical Examiner for the City at that time?
A. Doctor Harwood.
·
Q. Doctor Garland Harwood?
page 21 } A. Yes.
Q. Did he examine Mr. Winston and make any
report?
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Oscar H. Boothe.
.A. He did
Q. Will you read it f
A. His report is dated March 29, 1948, to the Board of Trustees, Richmond Retirement System, March 29, 1948. "Mr.
·wmiam J. Winston, Lineman cable splicer, Bureau of Fire
Alarm, Police Telegraph, Department Public Safety, was examined by Doctor Garland M. Harwood and, as result of such
an examination, the Medical Examiner respectfully reports as
follows: January 20, 1947, began with djzziness and fell out,
· taken to hospital and kept two weeki;;, returned to work April
1, 1947, worked until November, 1947, and ag-ain had dizziness
and double vision. Sent· to Doctor Klingman at University
Hospital, in Charlottesville, studied the case. In hospital 36
days where diagnosis was made of encephalopathy of chronic
nature caused by exposure to carbon monoxide gas in toxic
1•mount. Explicitly, this is cerebral and cerebellar atrophy,
a brain condition whic11 will not likely improve. The Medical
Examiner hereby certifies that because of the above described
-condition Mr. William J. Winston is physically incapacitated
for the performance of duty and should be retired. Signed
G. W. Harwood."
Q. Garland l\[ Did you read what was on the reverse?
A. This is written on the back of it. I can~t tell whether it
is any part of the report or not.
Q. I am following· my copy 'of the report I have from him.
If you will read here follo'\\ing the point where you
page 22 } said, "explicitly, this is a cerebral and cerebellar
brain condition which wil1 not likely improve, but
continue to disable progressively.'' Then follows his finding
tlmt he is disabled.
A. Did you get the conclusion! The Medical Examiner
hereby certifies that because of the above described condition
of William J. Winston he is physically incapacitated for the
perfor~ance of duty and should be retired.
· Q. Does your file show when Mr. Winston entered the -service of the city?
A. According· to _his application, that was filed with the Retirement System when we were established February 1, 1945,
it said his continuous employment started July 1, 1921.
Q. Does the file show the date of death, Mr. Boothe?
A. No. This wouldn't come to the Retirement System. It
was taken out of the System. Any death notice would go to
the payroll.
Q. To the office paying him at that time?
A. Yes, sir.
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M.. H. Fink_
Mr~ Dervis-hian :- Witness with you_
Mr.. Aldridge: No question ..
Witness stood Mide ..
Mr. Dervisian : That is our cas·e,. sir:
Mr. Aldridge: I am not familiar with pro-cedure- in this
Court, but I would like to make the motion: that plaintiff's evidence be stricken Q:Q the g-round that she has not producecl
sufficient evidence- to sFrow tI1at a: camse- of action exists·.
Chairman Robinson : We don't do: that. \Ve take it and
transcribe it and pass·. cm it ..

page 23

f·

M. H. FIJ\1K..

By Chairman Robinson:
Q. ·what do you do·1:
.A. Assistant Director of Publfo Safety.
Q. How long have you been with the City f
A. More t:Jaan 31 years..
By Mr. Aldrige:
Q. I would lilrn to· ask nfm Imw long· he Iras- oe·en wftli. theDepartment of Public Safety?
A. More than 31 years.
Q. Were you connected with this Department during the
tenure of Mr .. Winston?
A. I was.
Q. Did you nave occasion to know Mr: 'Winston t
A. I did.
Q~ He was connected' with your Department r
A. That is correct.
Q. Did you see him ofterrf
A. I saw him quite frequently.
Q. Di:d he ever- cornpJain of naiving· oeerr exposed to gas· whifo
workingf
.
. A. Not to me·.
Q. To the best of your knowledge, were you or your Department ever notified in writing or otherwise by :M:r. ·winston or
anyone on bis bcha:lf to the effect that he· believed he wa:s suf-·
fering from the effects of gas ·f Did you ever receive-?
A. To my knowledge we never· received anything·
page 24 ~ in writing to that effect. Our records do ,uow· show
it ..
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Q. Do you know if his superior, foreman or workman, knew
he complained 1
A. (No answer.)
Q. Had you received any written notice at all to the effect
Mr. Winston was suffering from the effects of gas, any written notice?
A. No written notice.
Q. Had you any personal knowledge of such a condition Y
A. I did not.
Q. Did you receive any notice after his death that it was
claimed his death was the result of gas poisoning¥
A. Never received written notice.
Q. Have you looked through your records to find out if it
was there?
A. Searched them very carefully.
Q. Mr. Fink, in your experience, has anyone working in the
same capacity as Mr. vVinston was employed ever been known
to complain of g-as affecting- him in a harmful manner?
·
A. To my knowledge, I have never known anyone claim to
be affected from it at all. I have h~ard that they did get the
gas and would come out the manhole or something, but, not
to my lmowledg·e, that it affected them materially.
By Chairman Robinson:
Q. Mr. Fink, who was this man's direct superior-foreman T
A. I don't know his foreman. Mr. Fagan is Chief of the
Bureau, Fire Alarm and Police Telegraph.
page 25 ~ Q. A man would get too much gas and walk down
the street and two or three hours later go back to
work; he wouldn't make any official report to you, would he Y
A. No, sir.

By Mr. Aldrige:
Q. Did your Department recommended the passage of the
resolution which has been read into the evidence here today!
A. l\'Iy Department did not recommend it.
Q. Diel 1fr. Foster-, Director of the Department of Public
Safety, write a letter refusing to recommeu<l such passage?
A. He did.
Q. You have seen that letter i
A. I have seen the letter.
Mr. Dervishian: I object. I don't see the relevancy of that.
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By Mr. Aldrige:
Q. What were the reasons for the failure of Mr. Foster to
recommend its passage f
A. Due to the fact that we-our Department-had never
had sufficient evidence that this man was injured in line of
duty.
Q. Is this the letter we are speaking off
(Hands letter to witness, who reads it.)
A. That's right.
Mr. Aldridge: I would like to have it read into the evidence,
if I may.
By Chairman Robinson:
Q. The ordinance was passed by Council and he
page 26 ~ was paid under that untilA. The ordinance was passed by Council and he
was paid under that until the time of his death. I think it is
called a resolution.
Q. Officially passed by Council ¥·
A. That's right.
By Mr. Aldrige :
'
Q. Would you read a portion of that letter, the body of the
letter?
A. (Reading·) From the Director of Public Safety to the
Richmond Retirement System and questions the resolution,
'' Attached find copies of reports from J. l\L Fagan, Chief of
the Bureau of Fire Alarm and Police Telegraph and Doctor
R. L. Creekmur, Departmental physician. There seems to be
no indication of any service incurring injury in Mr. Winston's
record. ·while I have no objection, I cannot recommend passage of this resolution.'' Signed, Richard R. Foster, Director
Public Safety, dated July 22, 1948.
Mr. Dervishian: Now, we call for the report of Dr. Creekmur and Mr. Fagan, referred to in that letter.
M. Aldridge: I have two letters here from Mr. Fagan to
Mr. Foster relative to this, which I believe are the letters ref erred to in this first letter read.
(Hands letters to Mr. Dervishian.)
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Mr. Dervishian: VVe ask that these be also made a·part of
the record in this case, your Honor, and so marked: July 13,
1948, copy of letter signed J. N. Fagan, directed to Mr. Richard
R. Foster, Director; copy of letter dated June 19,
page 27 } 1948, to Mr. Richard R. Foster, Director, from J. N.
Fagan, Chief; copy of letter dated F'ebruary 19,
1948, from R. L. Creekmur, J\L D., to Chief J. N. Fagan, Fire
Alarm & Police TelegTaph.
Note: Letter dated July 13, 1948, to Mr. Richard R. Foster,
Director, signed J. N. Fag·an; letter dated June 19, 1948, to
Mr. Richard R. Foster, sig·ned J. N. Fagan; copy of letter of
February 19, 1948, signed R. L. Creekmur, M. D., to Chief
J. N. Fagan are received and duly filed as Defendant .,s Exl1ibits Nos. 1, 2 and 3, respectively.

By lVIr. Aldridge:
Q. Mr. Fink, would notice from Mr. "\Vinston that he believed he was suffering from the effects of carbon monoxide
poisoning before his death-would that information have
helped you determine-in determining-the truth of that assertion 1
A. It would have.
.
Q. Would it also have aided you in determining whether or
not an autopsy should have been held at the time of death to
determine the cause of death? In other words, had you had
reason to believe the man was suffering from a service connected disease, would you be-?
A~ Yes, if Thad known it was a service connected disease.
Q. Requested an autopsy?
Chairman Robinson: Doctor Creekmur knew he was suffering from it, according to his letter. Notice to the company
doctor is notice to the employer under our law.
Mr. Aldridge: Even if the doctor is an independent contractor?
page 28 ~ Mr. Dervishian: He is referred to as departmental physician in Mr. Fagan 's letter.
Mr. Fink: He is the Fire Department physician, Dr. Creekmur.

By Mr. Dervishian:

Q. Isn't the Fire Department under your Bureau t
A. That is correct.
Q. In fact the Fire Department, Police Department, Fire
Alarm and Police Telegraph Bureaus are under your Department, Public Safety 7
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A. Yes.
Q. As well as some other Bureaus f
A. Smoke Control-Q. Altog·ether, how many employees are· there under the
Department of Public Safety and directly under you?
A. Directly under met·
Q. How many are under you, Mr. Fink, as Assistant Directorf
·
· A. Yon mean all the employees in the Department of PublicSafetyY
.
Q'. Yes, sir~ ·
A. Close· to eight hundred ..
Q. Every time one of those eight hundred employees stubbed
his toe or be·came ill or hurt yon didn't expect them to report
to you, did you l
A. No, they report to their Bureau chief.
Q.. So that maybe 750 men have been ill, had
page 29 f troubles, and you never knew unless it was something of catastrophic proportions t
· A. I wouldn't know unless I ran across it outside.
Q. Mr. Fink, don't you know, from your Bureau reports.
and otherwise, that manholes of the city-in the streets and
lots of the city-are almost, at least fifty per cent of them,.
have gas in them f .
A. I can't say that. I know they have gas, but couldn't say
how many.
· Q. It is common knowledge?
A. That they have gas in them°l
Q. Illuminating gas·f
A. That is correct.
Q. It is not at all uncommon to hear of manhole covers being blown off Y
A. We have had quite a bit recently since we put in the new
gas.
Q. And bad quite a bit before?
A. I don't think we· had too much before· that, to my knowledge.
Q. There are some occasions when manhole covers are blown
off!
A. That is true.
0

Chairman Robinson: You got a report from Dr. Creekmur,
who was the attending physician; at the time he examined the
man he reported to Chief J. N. Fag·an that the man's disability, his condition, "-could be the result of chronic
page 30 } iJ1toxication following exposure to certain gasses,
as carbon monoxide, which Mr. Winston claimed
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he was exposed to on a number of occasions in his line of work.
Detailed reports of their findings can be obtained from Dr.
Walter Klingman-''
Mr. Aldridge: Wouldn't you know the date?
Chairman Robinson : February 19, 1948.
Mr. Aldridge: We would like to note the time Mr. Winston
was at the Hospital at the University of Virginia.
Mr. Dervishian : The report from Doctor Klingman to
Doctor Creekmur, reporting on this condition, was dated February 7, 1948-12 days prior to this report of Doctor Creekmur-so that wouldn't-a matter of 12 days after the condition was discovered, your Honor, it was made known. It
was not only brought to the attention of the Departmental
physician, but made known to the Chief of ]\fr. ·winston's
Bureau by Doctor Creekmur, the Departmental physician.
By Mr. Dervishian:
Q. You stated you saw Mr. Winston quite frequently, did
you not?
A. That's right.
Q. He was no different from any other employee of the City
who had to go into manholes?
A. None, whatever.
Q. Not a particularly close friend, was he f
A. I considered him a good friend.
ould you have tolerated his complaining to
page 31 ~ Q.
you about smelling gas in manholes every time you
saw himf
A. He was not· supposed to complain to me.

,v

:Mr. Dervisbian: That's all.
By Mr. Aldridge:
Q. Mr. Fink, what precautions were taken to prevent these
men becoming overcome by gas f
A. I think Mr. Fagan is more qualified to answer that than
lam.
Q. Certain precautions were taken?
A. Yes.
Q. I would like to ask you once ag·ain, Mr. Fink-you had
a considerable number of employees required to go under the
city streets at the same time Mr. Winston was also required
to g·o under t11ere. Had you had any of those men report that
they were suffering from the effects of gas f
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Mr. Dervishian: I object, your Honor.
Chairman Robinson: Objection overruled. Answer the
question if you can.
.
A. None of them· reported direct to me.
Chairman Robinson: Let's get Mr. Fagan on.
Mr. Aldridge: I believe that is all, Mr. Fink.
Witness stood aside.
JAMES F. FAGAN.
By Mr. Aldridge:
Q. I presume his Honor knows how long Mr. Fagan has
been with the City-and 110w long have you been
page 32 } with the Department of Public Safety, Mr. Fagan Y
A. Forty-two years.
Q. Were you employed all during the time Mr. Winston was
there!
A. Yes, sir.
Q. Did your job at that time-at the time Mr. Winston was
working-did you ever work with him under the City streets Y
A. Yes, sir.
Q. Did you ever notice, or were you ever troubled by gas
on those occasions that you were under the streets?
A. Yes, sir.
Q. You were¥
A. Yes, sir.
Q. Did it cause you to become dizzy f
A. Yes, sir.
Q. Did you get headaches from the effect of this Y
A. Yes, sir.
Q. You did?
A. Yes, sir.
Q. Did you ever fall out, become unconscious?
A. Not to my knowledge.
By Chairman Robinson:
Q. Isn't it generally known that men working in manholes,
with all precautions, at times g·et too much gas or bad air!
A. Foul air, exactly so.
Q. Suffer with headaches and dizziness and they'd give
them a bottle of ginger ale?
page 33 } A. Let them belch.
.
Q. And walk them to keep them from going to
sleep!
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A. Exactly. That is when they had a little bit too much.
Q.. Same thing in sewers and gas pipe?
A. Same.
By M:r. Aldridge·:
Q. Let me ask again, ha-ve you ~ver passed out from the effects of carbon monoxide7
A. No, sir.
Q. Did Mr. Winston Y
A. Not to my knowledge.
Q. ·would it have been brought to your attention had Mr.
Winston passed out from the effects of gas?
A. Yes, sir-that is, in the last six or seven years. Before
that it would have been brought to the attention of the other
·chief.
Q. You had seen Mr. Winston when he was dizzy from what
he called exposure to gas?
A. Yes, sir, I seen him once.
Q. Did he attribute that to ~as?
A. W·e knew that was what 1t was.
Q. How did you know that!
A. Gas was in the hole.
Q. Could it have been due to some other causes T
A. Yes, but we knew g-as was in that hole.
Q. How did you know that?
A. Could smell it.
page 34 } Q. This one occasion you speak of, was this the
only occasion that you had ever known Mr. Winston
to be dizzy?
A. That I knew of, yes.
Q. Had anyone else told you he had been dizzy on other ocicasions?
A. No. I did hear him say on one or two occasions, "It was
rough in there today." ·
Q. Did you talk with Mr.. A. B. Holt, of the C. & P. Telephone
Company today?
A. Yes, sir~
Q. How long did Mr. Holt tell you he had been with the
C. & P., approximately!
A. Thirty-seven years, I believe.
Q. What is the job Mr. Holt has over there, to the best of
your knowledge 7
A. Head of the whole outfit, plant superintendent.
Q. Does he have a considerable number of men under him
who work in the city streets?
·
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.A. Yes,. sir..
Mr. Dervishian: I object.
Chairman Robinson: Let him go ahead..
Mr. Dervishian:. I have no objection.
By Mr . .Aldrid·ge:·
Q. Did Mr. Holt state toi you that he had never known· of"
a man having been disabled by carbon monoxide ga:s or gases:
underground in ~ hole·Y
·

Mr. Dervishiall': I object. Mr. Holt could have·
been summoned and brought here· today.
Chairman Robinson:: We have cases all over the·
State, Mr. Aldridge, the same identical thing. This man was:
doing cable. splicing for the, telephone company.
Mr. Aldridge: I understand that hearsay is permissible·
and I brought it for what it was worth.
Chairman Ro bins on : I think the doctors would say some·
men can st~nd more gas than others.
Mr. Aldridge: I have a doctor here.
Mr. Dervishian: Not only that, your Honor, but I think tbe
City is trying to: run water uphill all the way. The statute itself states-alleges-there is such a thing as carbon monoxide·
gas.
Mr. Aldridge: No doubt about it, but the question is as t0i
whether this man was poisoned by carbon monoxide ..
page 35

~

1

By Chairman Robinson:
Q. I ask Mr. Fagan, is it possible a few traffic policemen do
get affected by carbon monoxide gas from automobiles?
A. If he is in a close· place, yes, the same as in a garage you
can g·et it.
Q. Don't have to be in a hole f
.Ar Oh, no. If' you stay around these bnsses long enough
you will ~et it.
Q. Can't see or smell it .
.Ar By Mr. Aldridge:
·
Q. Mr. Fagan, will you state what precautions·
page 36} were taken to prevent people being overcome by
g·as in the man holes?
A. W_e had a blacksmith's fan, rotary fan, with a piece of

K. H. and H. T. ·winston v. City of Richmond.

25

James F. Fagan.
rubber hose-about two-inch rubber hose-attached to the end
of it. It would go down into the manhole and a helper would
continue to turn it the same as a blacksmith's forge.
Q. Did that seem to relieve the condition all right, in your
experience, in most cases?
A. Yes, unless there is a very large break near there. Of
course, at times they have to come out and let them draw the
air out as you pump fresh air down in the hole.
Q. l\fr. Fagan, you said you had been affected by gas under
the streets· on occasion 1
A. One or two occasions.
Q. Did this bother you at all, affected by it at all?
A. Nobody has ever told me so.
Mr. Aldridge: No further questions.
By Mr. Dervishian:
Q. Mr. Fagan, when you talked about having been exposed
to gas, you mean on one or two occasions it has been necessary
for co-workers to walk you around?
A. No, sir.
Q. Has not been?
A. No.
Q. But" you could feel dizziness, headaches?
A. Yes, sick at stomach.
.
Q. Referrh1g· to this blacksmith's fan that the helper cranks
-it all depended on whether he cranked as fast as
page 37 ~ the gas came in as to whether it was clear¥
A. Yes.
Q. It is also true that sometimes you got into a manhole and
would be working in there and wouldn't renlize g·as was accumulating as fast because your nose became accustom~d to
it?
A. Yes, it happens.
Q. It would be fairly clear at the moment you'd go in, but
if you came out and went back in you could smell gas, but
woulcln 't know it under tl1ere, is that correct?
A. That's right.
By l\fr. Aldridge:
·Q. I would like to ask you, on occasion, hnve you known men
to be overcome by gas 1
A. Well, I wouldn't know it myself, but I have heard of it.
Q. ·what did they do on those cases?
1
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A. While they were waiting for the ambulance these men
working·with the Department of Public Utilities they would
walk them up and down the street and give them a bottle of
hot pop.
.
Q. Do you know if Mr. Winston had been overcome to that
point!
A. Not to my knowledge.

By Chairman Robinson:
.
Q. Mr. Fagan, you received this letter from Doctor Creekmur, February 19th, where it says possibly Mr. Winston was
·
suffering from gas?
A. Yes.
By NI r. Aldridge :
Q. Did Mr. Winston ever complain to you directly of having been affected by gas?
A. No more than he said, ''Rough in there"-just like a
sailor on the water-'' Rough today.''
·
page 38

~

By Chairman Robinson:
Q. That is in general terms men speak of when they go into
a manhole and find it rough goingY
A. That's right.

By Mr. Aldridge :
Q. From your observation, bad you ever thought Mr. Winston had too much gas-had you ever noticed anything that
would indicate to you that he had been overeomef
A. You mean tile after effects T
Q. When he told you that it was a rougl1 day?
. A. No, no indeed. He had been out probably an hour or so
and had revived.
Q. Did he fall out before he came out Y
A. Not to my knowing, never heard of it. No records ever
showed it of anybody there ..
By Mr. Dervishian:
Q. You don't keep a record of anyone ever being-Y
A. We keep ~ record of everytping important that comes
to our notice.
.
·
Q. What record do you maintain of men working underground having a little too much or more illuminating gas on
one occasion than on others Y
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.A. It is put in the files..
Q. Do you have a file on thaU
.A. Each man has a file.
Q. Do you have a file of any man having been suQjec.ted to
illuminatin.e; gas in the last 12 years1
A. No, sir.
· Q. So on every man's file in your -offioe there is a clear record
that none has ever received illuminating gas Y
A. For the la~t six years, yes..
·
Q. Not a man in your Bureau has ever fallen out, nor is
there a scratch of a pen t-0 indicate he has smelled gas under:ground?
A. Now we don "t pay any attention to that, smelling gas.

page 39 }

Mr. Aldridge: I would like to emphasize what Mr.. Dervishian brougl1t out-

By Mr. De-i·vishi:an::
Q. Do you recall ever cal11ng Mr. "Wlnston·'s home or going
by his borne to see how be f-eU ·after those days?
A. He didn't stay at home. I don.'t tbink Willie Winston
lost -any days·until ·his last s1ckness..
Q. Do you recaU a ;report that may not have gone in the
record, but was circulating among the men, that an ambulance
had heen called to him on one -occasion?
A. Wben was that Y
Q. I am just asking you?
·
A.. I can:,t remember. It might be so, but I can't remember..
Mr. Dervishian: That's all.

By Mr. Aldridge:
·
Q. There is nothing in your records to indicate
page 40 } anybody had fall en o~t. If they had been it would
be there?
A. Sure, on the daily work sheet:.

By Mr. Dervishian !
·
Q. Mr. Fagan, you, oi course, were not with Mr. Winston,
day in and day out, while he was working on the job?
A. Beg pardon Y
Q. For the past six years you have been Chief of the
Bureau?
A. That's right.
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Q. Prior to that time you worked with various other men,.
including Mr. Winston T. ·
A .. Yes, sir. At times I worked with the whole crew and
Mr~ Winston worked along with us.
Q. So what you observed would only apply to those times,
you were actually with Mr. Winston!
A. That I know to be a fact!
- Q. That's rig.hU
A. (Affirmative.)
Chairman Robinson:- Stand aside ..

Witness stood aside.
·noCTOR G. T. MANN.
By Mr. Aldridge·:.
Q. Doctor, would you pleas·e state- your name, address, ageand occupation?
A. Geoffrey T. Mann, Chief Medica:I Examiner, Stafe of'
Virginia, Richmond, Virginia.
Q. Would yon briefly state your medical qualifica:tions f
A. I am a graduate in medicine of' the Universpage 41 ~ ity of l\Ianitoba, Licentiate Medical Council of
Canada ; I hold license to practice, among other
places, in Virginia. I am a member of' the Virginia Society
of Pathologists, ,Virginia Medical Society, Academy of Forensic Sciences. I am a fell ow of the Royal Medical Legal Soci-~~

I.'

Q. Doctor Mann, yon Imve been sitting in Court, here today,,
during the entire testimpny, have yon not?"
A. Yes~ I have.
Q. Based upon what you have heard here today, in your
opinionMr. Dervishian: I object, sir~ I would suggest thaf questions be put in hypothetical form.
Chairman Robinson: Are- you going to risk· him a I1vpo-thetical question°!
.,
Mr. Aldridge: I thought I was trying to do that.
Chairman Robins-on: Put it in tbe record tllat you want to
ask a hypothetical question, based on what I1e has· heard here·
today, and that it is his opinion.
Mr. Aldridge: That is what I asked.
Mr~ Dcrvishian : I would like to object to the question on
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that basis because he has not heard the·medical testimony that
has gone in the record in writing, none of which has been read
except the one letter.
Mr. Aldridge : I asked him_
Mr. Dervishian: I don't think it is fair to ask it on part
of the facts.
page 42 ~ Chairman Robinson: He can base his opinion on
what he heard here today as to what his opinion is.
The information before the Commission is the exposure of
a man in a man hole to carbon monoxide gas and other gases~
He has heard these practical men speak of it. Seems to me
he could ask a question on that and later on if you want to
submit these reports of physicians, do it, and he can write a
report if he wants from that standpoint.
·
Doctor Mann: May I make a suggestion¥ I think it would
be better if I state my conception of the present status of the
carbon monoxide poison and you draw your own conclusions.
Many of the facts, I presume filed with you, I have not had the
opportunity to read and I would only be giving an opinion on
a few facts here, which is not the whole record.
Chairman Robinson: That's right.
Mr. Dervishian: I didn't want to submit them to him.
Chairman Robinson: I am going to turn them over to our
doctor, Doctor Bright.
By Mr. Aldridge:
Q. As I said, based on the facts that you have heard, Doctor
Mann, in your opinion, was the cause of this man's death
carbon monoxide poisoning?
A. Based purely on the facts I have heard here, I would say
no, but "rith the stipulation that there have been very few
facts presented here.
Q. ·what, in your opinion, is necessary to cause death by
carbon monoxide?
page 43 ~ A. vVell, I think I had better begin at the beginning so we would have a clear understanding on
what my conclusions are based. As your Honor undoubtedly
knows, there has been a great deal of difficnltv ,vith questions
of carbon monoxide poison -and it is only in the last few years
that our knowledge has become clarified at all. I am sure you
are familiar ,vith the fact that carbon monoxide, per se, is not
a poison, that it has no effect on any cells of the body itself.
It only acts by replacing oxygen in tlw red blood cells. It
has an affinitr for red blood cells 300 times greater than
oxygen and will replace the oxygen in the blood so that the
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body suffers actually only from what :we would term hypopexia, or lack of oxygen being supplied to the tissues. We
used to bandy the old term ''carbon monoxide poisoning"
around considerably, but, based on work by eminent authorities and based on some work that I have done myself, the general concensus is-which I endorse-that there is no such
thing as chronic monoxide poisoning, not in the chronic sense
of lead or arsenic poison-each day taking a little. Chronic
poisoning, in medical terminology, refers to poison that is
maintained in the body until it accumulates to such a degree.
that you have lethal concentration over a long period of time.
This doesn't occur with carbon monoxide. Carbon monoxide,
taken in any amounts, can be ventilated out of the blood. Of
course, the time it takes to. ventilate out will be comparable
with the amount taken in. ,vhat we formerly called chronic
carbon monoxide poisoning is, of course, realiy a very severe
acute attack, severe enough to render the patient unconscious,
but not quite severe enough to kill them. The invariable
course is for the patient to have a few days in hospital, when
the carbon monoxide is ventilated out of his blood. He then
seemed to make a complete recovery, but shortly
page 44 ~ thereafter he began to show neurological changes
which were very profound and the result was that
he was permanently incapacitated from the residue of what
was really a very severe acute attack.
By Chairman Robinson:
Q. Suppose a man is exposed to carbon monoxide over a
long time, does that leave after effects but build up- another
condition that incapacitates him?
·
· A. I think not. A recent experiment has been the examination of over one hundred traffic officers in the Holland Tunnel,
who worked over a period of 10 years or more and shown in
intensive study a concentration in their blood of from 5 to 13
per cent carbon monoxide and after ten years they are perfect
physical specimens, show absolutely no injury whatsoever.
The Public Health Service, in 1943, conducted experiments in
which Henderson and Yant, who are world's authorities on
carbon mon.oxide poison, took a number of men in over six
months periods, gave varying amounts over that period every
day up to 40 per cent, which is, to my way of thinking, a dangerous thing to do, and after many years of study since that
has occurred they have shown no evidence of permanent injury. I feel-and I think that I am supported by all those in
the field, those who work with carbon monoxide like Medical
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Doctor G.. T. Mawn.
Examiners in my field-that there must be three criteria before we would give an opinion that a man or person was
:suffering with chronic monoxide poisoning, so-called, and that
is that he must have at least 50 per cent concentration of carbon monoxide in his blood. The second thing is that he must
he in an atmosphere which would produce that saturation, and
the third tlring is that he must be unconscious for
page 45 } at least a period of two hours before he can be said
to have suffered from this condition. You made
the remark that is is a well known fact that some people are
more susceptible to carbon monoxide than others. That is
true, but it is not based on its effe·ct on the tissues, but that
they are suffering from some condition which will render them
more anoxemie. You see, if a man is suffering from anemia
.and only has half his blood supply anyway; if he has only
half of the carbon monoxide that a normal person has, his
vital capacity lias been reduced three-fourths and one one-half,
which will put him over the line. The same tbing is troo of
people suffering from the conditions associated with :age,
:arteriosclerosis, any condition whicb will increase tbe neces:sity for oxygen., any condition which will necessitate a larger
demand for oxygen will be more seriously affucted in carbon
monoxide intakes than normal. It is not that one man is more
resi'Stant, _per s-~, to carbon monoxide than anybody else.
Q. If all men were equal, butA. But it would produce the s·ame result then. Instead of
demanding 50 per cent replacement by carbon monoxide to
become unconscious he would only demand 25 per cent if he
were anemic before he would become unconscious.
By Mr. Aldridge:
.
Q. Doctor Mann, applied to the facts presented here today,
could this man's death or his sickness have been caused, in
your opinion, by carbon monoxide?
A. The only evidence tlmt I have heard is that he was never
unconscious and I cannot conceive of his suffering
page 46} permanent effects unless that were true.
Q. In your opinion, then, it would require, as you
stated previously, two hours, at least, unconsciousness to produce lethal effect. ·
A. That is my opinion, yes, to produce permanent ill effects..

Mr. Aldridge: No further questions.
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Docto'l' G. T. Mann.
By :Mr. Dervishian:
Q. Doctor, you never saw Mr. William J. Winston as a physician or in any capacity, did you Y
A. No.
Q. Did you ever perform an autopsy on himf
A .. No.
Q. You are only testifying from just what you heard here
todayt
A. That is quite true.
Q. Isn't it true, Doctor, yon have heard the testimony of'
dizziness, headaches and complaints about sufficient amounts.
of gas or illuminating gas to justify his making remarks to
Mr. Fagan and to members of his family f
A. I don't think, from the evidence, that tllere is· any question but that he inhaled some carbon monoxide.
Q. Sufficiently so that when he got home in the evenings he·
was still suffering from dizziness1 headaches 1 looking pale·
and other evidences.
A. Yes, I would say so.
Q. It would, therefore, follow that he had received enough
carbon monoxide to make a change of some sort in his circulatory system or in bis brain,. wouldn't itf
page 47 ~ A. He had received some degree of anoxia.
Q. In other words, no matter to what degreethere had been carbon monoxide in the air he breathed, it hatl
gotten to his brain and other parts of' his system, had it not 1·
A. Yes, it spreads equally, carried by the blood throughout
the body.
Q. And the fact that there was dizziness· and headacl~es following would show it had some effect on the brain¥
A. It had an effect at that time, yes.
Q. Have you ever looked at the brain of a man who had had
carbon monoxide to the extent of being dizzy, having headaches, but who had not been unconscious for two bours:f
A. Yes, I have.
Q. Well, what kilied him¥'
A. He shot himself.
Q. When was that f
A. That was about three years ago. Tbe man had attempted to commit suicide two weeks previously by gas and
subsequently, when he was released from the hospital, he shot
himself.
Q. Did you notice any brain or structural changes of· any
sort!

1
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Doctor G. T. Mann.
A. No changes.
Q. That was after one dose of illuminating gas T
A. Yes.
Q. He had not been unconscious¥
A. No.
Q. He recovered from that f
page 48 ~ A. Yes.
Q. These other eminent authorities, did they report cases of examining brains and men exposed to it over a
period of time such as Mr. ·winston was 1
A. They report cases of the examination, by post mortem
examination, of people who they presume would be subjected
to carbon monoxide poisons, and to my knowledge, they report no change. It is only fair to point out everybody suffers
from carbon monoxicfo poison. "\Ve all have. If you go into
a club room with 150 men, all smoking, the air is so thick you
could cut it: most of us have experienced the feeling· of tightness across our head and a certain amount of dizziness. ·That
is due to carbon monoxide poison, small amounts, 5 or 10
per cent, nothing to get permanent effects from.
Q. ,vould you say that the deg-ree of-'l You are, of course,
unable to determine how much gas Mr. 'Winston received at
any one occasion?
A. No.
Q. In fact, you don't know whether lie was overcome except
for the fact l\I r. Fagan said he didn't know of any.
A. I am basing my answers entirely on the fact that he
had not heeome unconscious. Of course I do not know of my
own knowledge that he did not.
Q. Isn't it true that carbon monoxide gas or carbon monoxide can cause brain atr·ophyf
A. ,ve11, I would regard that as a fairly rare finding. The
main action of carbon monoxide is on the specialized portion
of the brain called the globus pallidus, pa.rt of the
page 49 ~ tbalamu8 or very early portion of the cerebrum. I
nm sure we are Hll familiar with the term ''stroke.''
The term" stroke" usually results from a rupture of a vessel
into tl1e thalamus and tlrnt is the part nffected by carbon
monoxide ancl usually get the same symptomi:i, dizziness, staggering, but carbon monoxide has a special predilection for this
area. not because it is carbon monoxide, hnt due to the fact
tlrnt because of the blood supply tl1is area i:.; likely to feel the
effects of a lack of air first, bnt pure cerehrnl and cerebellar
atropl1y, I think it is prettv rare. but I would say that cerebellar atrophy is a very difficult diagnosis to make except in
post mortem examination.
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Doctor G. T. Mann.
Q. Would you feel, Doctor, that Doctors Troland, :Meredith
and Klingman, who saw the patient, had an opportunity to
observe him and make tests on him while he was alive there
before their eyes and under their hands, don't you think they
would have had an opportunity to determine just what was
the cause of this trouble he was having!
A. Well, I don't believe that all the people you mention
suggested that carbon monoxide was present. I want to go on
record as saying that these are very competent men in their
respective fields, but I have no way of knowing on what
grounds they made their diagnosis. I am merely g·iving my
Qpinion, here.
·
Q. This is a report from Doctor Charles E. Troland: "This
patient was admitted to the Medical College of Virginia Hospital on January 21st, 1947, and was discharged on February
5, 1947. The history at that time indicated that for some
months, the time being quite indefinite, he had 'episodes of
dizziness and would suddenly feel very weak. For about
seven months he had noted a tight feeling across his chest.
On the day before his admission he had noted a
page 50 ~ numbness in his right hand and perspired very
freely. On examination his blood pressure was
found to be 170/100. Neurological consultation by Doctor
John Meredith revealed that there had been some vertig·o for
the past year, but the patient had had np head pain. His signs
and symptoms were very bizzare and indicated diffuse involvement of the brain. Because of the possibility of a space-occupying lesion in the head, a ventricufogram was performed
on January 30, 1947 and revealed rather marked atrophy.
The atrophy was extensive and involved the cerebrum and the
cerebellum. There was no evidence of pressure. The :final
diagnosis was that the patient had marked cerebral and cerebellar trophy. This picture can be seen in vascular disease
of the brain and is also seen in some toxic conditions, such as
poisoning with carbon monoxide .. Carbon monoxide poisoning can produce a picture which is quite similar to that pro.
duced by vascular disease of the brain.''
A. He didn't give any opinion as to what occurred here.
He merely said this picture may resemble carbon monoxide
poisoning. With that I quite agree that it may, under certain
circumstances, but on the facts related here that is not my
opinion. It would be a simple matter to name seven other
conditions which would produce the same syrnptormology and
pathological :findings.
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Docto.r G.. T. Mann.
]\fr. Aldridge.: J\t!ay I make a .suggestion! You have alJ~eady told Doctor Mann that he could look .a.t these records
.and report to you if he wished -to. Either I wouid like that
<lone or else I would like to have the reporter read the medjcal
reports so that no emphasis can be made on improper meanings thereof..
page 51 } Chairman Robinson: Let him take them, make a
survey of them and writ~ me a report.
Mr. Dervishian: I would like to submit ii that is done I
would like to have the opportunity of cross-examining him on
.any report he may file.
.
Chairman Robinson : You may do that by deposition.
Mr. Dervishian : vVe would also rese.rve the right to. submit
reports from these physicians in the light 0f any r.eport that
Doctor Mann has made..
Chairman Robinson : Doctor. Bright will see the reports.
"Te have tbe right to decide on any controversy of doctors..
Our finding is bindhag..
.
Mr. Dervisllian: I reali:ze that, b'at didn:,t want to -get 'OUr:selves in tbe posifron of having our dQCtor.s make :reports
;and Dr. Mann taking :all tl1ese reports and come np with a
new finding. It may be theS'e gent!.e.men have evidence in their
eharts :and files which w-ould ·contradict whatever Doctor Mann
would say when he came up with this particular view. We
(!Ould asJ{ ior a copy of this record, oould we n@t, sir J
Chairman Robinson: Yes.

By Mr. Dervishian ~
Q. Would you say positively, Doctor Mann, that Mr. Winston suffered no ill effects from carbm1 monoxide?
A. No, I wouldn't say that P-.t alL
Mr. Dervisl1ian: That's all.
By Mr. Aldridge!
Q. Doctor l\fann, I would like to ask a hypothetical question. If ·a man, say, is exposed over a period ·of
page 52} three years to carbon monoxide poisoning in varying degrm~s, ·say, up to a point where he becomes
dizzy but not to the point where he becomes unconscious, and
this condition continues over a period of three years and at
the end of that time the man ceases to be exposed as he previously was to carbon monoxide, in your opinion, how long
would it take for the effects, if any, which had been produced
by the previous exposure to disappear completelyt
.
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Doctor G. T. Mann.
A. Well, if I understand the question correctly, you are
asking, assuming a man has a concentration of carbon monoxide in his blood in varying degrees which is producing:
symptoms, how long those symptoms. would take to disappearwhen carbon monoxide exposure does. They· would disappear
immediately. The· carbon monoxide disappears from the·
blood.
Q. In your opinion, if you were to die from the effects of
carbon monoxide you should die within a short period after
exposure!
A. That is ceTtainly my opinion, with the exception of the·
case I mentioned. People who suffer from ca:rbon monoxide
poisoning either die o.r recover completely, with the one exception, and that is the case where it is a very severe case of·
poisoning with prolonged unconsciousne·ss, but the patient
does not die, recovers and subsequently, within a week· or ten
, days·, begins: to snow severe neurological changes and that is:
what we have been calling for years chronic carbon monoxide·
poisoning. I would say, with that exception, he either dies· or
recovers completely.
Q. The new trend in thought in earbon monoxide·
page 53 ~- poisoning that you speak of dates back how far?
A. Oh, 1943; I should say there is really no ne"r
trend. There has been bitter controversy up to that tfme about
this condition of carbon monoxide poisoning, but the· Public·
Health fook it over and have conducted extensive· experiments:
and such people as Henderson, at Yale-, conducted this work
and we have pretty well dispensed with the old te-rm ''carbon
monoxide poisoning.''
By Mr. DervisJiian :Q. Doctor, suppose a man were exposed to carbon rnonoxfc.lcgas in his work over a period of' 20 years with no record kept
by I1is employer as to wJ1en I1e was overcome or to wiiat extent ·
he was exposed to carbon monoxide gas and suppose, fi.:rrtllcr,
that I1e had suffered to the extent of dizziness, l1eadacbes and
otiier symptoms described today, you wouidn 't feel that you
conld say tl,at this man could not have contracted sufficient
poisoning to affect his brain structure and affect the remai"mler
of his svstem f
A. Without evidence that I1e had ever been unconscious 1·
Q. I am not asking; you abont the question of conscious or
unconscious. In order to prove to your satisfaction tllat. this:
man .died of carbon monoxide gas, that you would want evi-·
dence that he had been rendered unconscious Y'
·
A. That 1s rignt ..
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Doctor G. T. Mami.
Q. But for lack of evidence that he had or had not been unconscious, you are not in a position to state that he was not
affected by this carbon monoxide f In other words, it is up to
the Commission to determine whether or not he had been unconscious or conscious, but in your position, with regard to
a man working 20 years or more under thos conpage 54 ~ ditionsA. As I say, my belief is based entirely on the
fact of coma or no coma. I don't believe there is any inci-.
dent. There is an interesting thing which might throw some
light on the case. It is the fact that people who do take in sublethal quantities of carbon monoxide over a long period of
time the body compensates for that Qy producing considerable
more red blood cells than are needed, so that we see in policemen-in traffic policemen-they may show what we say is a
compensatory amount of red blood cells. The normal in a man
is, roughly, :five million. They had six million five hundred
thousand, which is an attempt by the body to overcome this
chronic oxygen lack.
Q. But you don't know as to Winston, whether he had that
mechanism to compensate 1
A. No, I don't.
Q. And in the second instance, you don't know whether
the walking about which was done constituted consciousness
or unconsciousness Y
A. Yes, when unconscious you don't walk about.
Q. I mean people walking him about, taking him by the
arms and walking him Y
A. People who are unconscious cannot walk-it is impossible.
Q. If you were unconscious, could my associate and I put
our arms around you and walk you?
A. You could not walk me-you could carry me.
Q. Your feet could dangle?
page 55 ~ A. :Most unlikely.
Q. But, without seeing it, don't you still say that
he might not have been conscious on those occasions?
A. I wouldn't say that he was not unconRcious.
Q. He hasn't got· to be lying out prone on the ground if be
is unconscious'!
A. No.
Witness stood aside.
Mr. Aldridge: Doctor ·Mann has indicated that he doesn't
believe his opinion will be changed and would like to have
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Katie M. Winston.
his opinion stand as is, without submitting a report to the
Commission.
Mr. Dervishian: We reserve the right to cross-examine him
further, if necessary.
MRS. KATIE M. WINSTON,
recalled.
By Mr. Dervishian :
Q. Mrs. Winston, do you know of any occasions on which
Mr. Winston was rendered unconscious?
A. I don't know any more than he said he was walked. I
don't know that he was unconscious. He never told me all
about it.
Q·. When you say ''walked'' what do you mean Y
A. A man on each side walked him.
Mr. Aldridge: Objection. I don't see how she knew what
"walked" meant.
Chairman Robinson: She has a right to say.
By Mr. Dervishian :
Q. Mrs. Winston, do you know of any occasions
page 56 } when public safety devices, such as ambulances or
other emergency vehicles, were called Y
.
A. I only know I heard that an ambulance was there, but
if he told me I don't remember. I remember hearing it, but
don't remember who told me. ·I remember they said it was
there, but couldn't say who told me.
Mr. Dervishian: That's all.
Witness stood aside.
Closed.
page 57}

CLAIMANT'S EXHIBIT A.

Death Certificate, signed by Dr. R. L. Creekmur, dated
January 4, 1950.
Filed separately.
page 58 }

CLAIMANT'S EXHIBIT B.

Report of Dr. Walter 0. Klingman, dated February 7, 1948.
Filed separately.
-·-
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CLAIM.ANT'S EXHIBIT C.

Report of Dr.. W~ 0~ Klingman, dated September 8, 195L
Filed .separately.
1Jage 60.}

CLAIMANT'.S EXHIBIT D.

Repor.t of Dr. DuPont P. Guer~y, III,, of September 7, 195l.
Filed separately.
page. 61}

CLAIMANT ~S EXHIBIT E.

Report of Doctor Charles
1951.

E.' Troiand,

dated September 6,

Filed separately.
page 62}

CLAIMANT'S EXHIBIT F.

Report of Doctor R. L. Crekmur., dated September 8,, 1951.
Filed :separ.ately..
page '63}

CLAIMANT"S EXHIBIT 'G.

A Joint Resolution AJ>prov.ed September .3, 1948..
Filed s·eparately..
page 64}

CLAIMANT.'S EXHIBIT H.

Letter from E. B. Redford, Paymaster, Dated September 6,
1951.

Filed separately.
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DEFENDANT'S EXHIBIT NO. 1.

Letter to Richard R. Foster, Director, from J'.. N.. Fagan,
dated July 13, 1948.
Filed separately.
page 66 } DEFENDANT.,S EXHIBIT NO. 2.
Letter of June 19, 1948, to Richard R. F'oster, signed by
J. N. Fagan.
Filed separately..
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~

DEFENDANT '8 EXHIBIT NO. 3.

Copy of letter of February 19,. 1948,. signed by R. L. Creekmur, to Chief J. N. Fagan.
Filed separately.
~

Report of Dr. J. Fulmer Bright,. Medical Advisorfor the Industrial Commission, dated November4, 1953, filed separately.
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Willi~ J. Winston (Deceased) Employee> Mrs•.

William J .. Winston, et al,. Claimants,.

ff.

City of Richmond, Department of Public Safety, Employer.
Self-Insured.
CLAIM NO. 107-477.

Nov. 13, 1953.
Claimant appeared in person.
Dervishian and DeTvishian, Richmond, Virginia, for Claimant.
M. n. Aldridge·, Jr., Richmond, Virginia:, for Defendant.
Hearing before Commissioner Robinson at Richmond, Virginia, on September 10, 1951.
Robinson, Chairman, rendered the opinion.
This case is before us upon application of the widow and
infant son of William J. Winston, who allege that the decedent died on January 3, 1950, as a result of a:n occupational
disease arising out of and in the course of his employment by
the City of Richmond, Department of Public Safety.
A preponderance of the evidence discloses that deecased
was an employee of the City of Richmond, in its Department
of Public Safety, engaged as a linesman and cable splicer,
which required a great deal of his time to be spent underground in manholes below the City's streets. While so engaged he was exposed over many years to various gases usually found in such places, including quantities of carbon
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monoxide. Often he had shown the effects of
gassing at the end of the day's work, and on more
than one occasion fell ow workmen had to walk him
about in fresh air to bring him to full use of his faculties.
For some months prior to January of 1947, the employee
experienced episodes of dizziness, and a feeling of sudden
weakness. He consulted Dr. Charles E. Troland, who, in
consultation with Dr. John Meredith, suspected a brain
lesion. A ventriculogram performed January 30, 1947, revealed marked extensive brain atrophy, involving the cerebrum and cerebellum. The conditions found were consistent,
according to these physicians, with both vascular disease of
the brain and poisoning by carbon monoxide.
Although he returned to work after these findings, ·winston
continued to suffer from vertigo and double vision. When
eyesight became progressively impaired, he was seen by Dr.
DuPont Guerry, III, who found a right-sic.led hemonymous
hemianopsia, or blindness over half the eyes, and a left-sided
facial paralysis. In view of apparent normal fundi, Dr. Guerry
was of opinion that vascular disease was not at fault, but
rather some brain lesion. He referred his patient to Dr.
·walter 0. Klingman, neurologist, and he entered the University of Virginia Hospital for examinations on December 1, 1947.
As a result of his examinations, Dr. Klingman was of opinion
that the brain atrophy ,vas the result of the toxic effects of exposure to carbon monoxide gas over a long period of time.
He communicated his findings to the employee and to Dr.
R. L. Creekmur, the City physician.
In September of 1948, the City Council, by joint resolution,
authorized the City Comptroler '' to pay monthly
page 71 ~ as other salarie$ a re paid the sum of two hundred
thirty-four dollars and twenty-four cents ($234.24),
· until otherwise directed by the Council, to ""William J. Winston,
an employee of the Department of Public Rafety, who was
disabled by injuries received in the line of' duty.'' This was
to l)e in lieu of benefits under the Richmond Retirement System.
·
Incapacity for work began on November 8, 1947, and continued to the date of his death on January a. 1950. The claim
on behalf of 1he widow and child was filed on December 5,
1950.
l\Iedieal evidence of the relation of the work conditions to
the incapacity and death is in the form of reports from Doctors
Trolancl, Guerry and Klingman, and the testimony of Dr.
Geoffrey T. l\f ann, Chief Medical Examiner for the Commonwealth. 'l,his evidence is here set out.
Dr. Charles E. Trolancl, September 6, 1951:
page 70

~

_.2

Supreme Court of Appeals of Virginia.

"This patient was admitted to the Medical College of Virginia Hospital on January 21st, 1947, and was discharged on
February 5, 1947. The history at that time indicated that for
some months, the time being quite indefinite, he had episodes
of dizziness and would suddenly feel very weak. For about
seven months he had noted a tight feeling across his chest. ·
On the day. before his admission he had noted a numbness in
his right hand and perspired very freely.
~ ''On examination his blood pressure was found to b~
170/100. Neurological consultation by Doctor John Meredith
revealed that there had been some vertigo for the past year,
but the patient had had no head pain. His signs
page 72 ~ and symptoms were very bizarre and indicated
diffuse involvement of the brain. Because of the
pqssibility of a. space-occupying lei;ion in the head, a ventriculogram was performed on January 30, 1947 and revealed
rather marked atrophy. The atrophy was extensive and involved the cerebrum and the cerebellum. There was no evidence of pressure.
'' The final 'diagnosis was that the patient had marked cerebral and cerebellar atrophy. This picture can be seen in vascular disease of tl1e brain and is also seen in some toxic con~
ditions, such as poisoning with carbon monoxide. Carbon
monoxide poisoning can produce a picture which is quite sim-.
ilar to that procluced by vascular disease of the brain."
Dr. DuPont Guerry, III, September 7, 1951:
"I first saw Mr. Winston on November 8, 1947. He had a
history of .doub]e vision of several months dur.ation and vertigo for several months prior to the onset of the diplopia. He
had previously been seen by Dr. Coleman's staff and a ventriculogram had been done to rule out a mass ]esion. When I
examined Mr. Winston, he was found to have a palsy of the
right internus with diplopia increasing to the left. In addition, he was found to have a definite congrous right-sided
hemonymous hemianopsia, and a slight left-sided facial pa~
ralysis seemed to be present. The patient's fundi were within
normal limits for his age and the vision in both
page 73 ~ eyes was correctible to 20 /100.
"It was my feeling that Mr. Winston's pathology
could not be explained on a vascular basis in view of the appearance of both fundi. His pathology suggested some sort
of tract lesion which was probably due to a toxic factor operating over a long period of time. He was referred to Dr.
Klingman for a neurological opinion. After a very thorough
study, Dr. Klingman made the qiagnosis of chronic carbon-
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n10noxide poisoning, and in view o.f the patient's neurological
.and ophthahnological history and findings, I am in complete
.agreement.' '
,Dr. Walter 0.. Klingman:, F.ehruacy 7., 1948, addressed t0
Dr. Creelanur:
-

"I am writing to you about Mr. William Joseph Winston
who was recently under my cate at the University of Virginia
Hospital. .J have previously sent a report to Dr. DuPont
·Guerry of Richmond who lmd referred Mr. Winston t0 me.
Mrs. Winston bas just contacted me and has requested that
I send .a report on to you.
"You, of course, are familiar with the situation as it applied to l\fr. vVinston in November 1947.
''You will probably -also recall that Mr~ Winston was under
thecare of Dr. Meredith at the Medical College of Virginia
ln January of 1947 when he· had ventricular studies made
which showed a very marked -dilation of the lateral ventricles
with mild dilation of the third ventriele, the aq:uedu-ct., :arnd
the fourth v~mtricle, and a large amount of ai-r· in the basal
cisterns. wl1ich indicated tl1at Mr. Winston bad no
page 74 } intracranial exp-anding lesions and the- :final Interpretation at that time was cerebral and cerebeUar
:atrophy. Since that time Mr. Winston's health bas heen one
_of progressive impairment. He complained par-ticularly about
l1eadaches, dizziness, unsteadiness in walking, and difficulty in
-concentrnting.. He saw Dr. -Guerry particularly because there
bad been some impairment in his vision that had appeared
:about the early part of 1947. Dr. Guerry found a right sided
hemianopsia.
·
''The neurological examination at the time that I saw him
·showed a very definite unsteadiness in his walking, some
·swaying in the Romberg position, and a tendency to sway more
to the right and occasionally fall in that direction. There was
iconsiderable uncertainty in standing on either leg alone. .The
deep reflexes were all very active, possibly those on the right
side were a little increased over those on the left. The abdominal reflexes could not be obtained on either side. It
seemed as thougl1 the motor strength ·in the right hand was
reduced. Sensory findings were completely negative. The
cranial nerves, with th~ exception of the hemianopsia, were
quite negative. There was a subjective diplopia but no actual
extra ocular muscle weakness could be demonstrated. In view
of the previous x-ray findings made at the Medical College of
Virginia, I was under the impression that Mr. Winston had
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a degenerative encephalopathy of unknown origirrp
page 75 ~ However, in view of the fact that he had developed
the disturbance of his field of vision made us consider, particularly in view of the fact that he was developing·
more headache, that he may have a lesion somewhere in the·
neighborhood of the colliculi overlying tiie cerebellar peduncles and in view of this we felt that a repetition of the air
studies was indicated. Accordingly,. arrangements were made·
to have Mr. Winston receive a ventriculogram which was:
done. This showed a tremendour dilation of the lateral ventricle·s to an enormous size. The third and the fourth ventricles were also found to be dilated and our interpretations:
from these findings were that Mr. Winston bad generalized
cerebral and cerebellar encephalopathy ..
"Inasmuch as the only factor that we could obtain in thehistory bearing any relationship to the cerebral atrophic
changes was the chronic and frequent exposure to iIIuminating gas in. his work, we felt that the degenerative changes:
were on the basis of a chronic carbon monoxide intoxication~
Mr. vVinston J1ad given us in his history the story that he l1acI
been partialiy overcome on occasions and that on a number
of occasions he had had to get out into the fresh air and walk
around several times because of the near asphyxiations that
he had liad. Tbese were severe enough to l1ave caused staggering at the time. For some time he had noticed an awkwardness in the use of the right hand but no
page 76 f tremor. There was also the history of' frequent
awareness of gas at work and that I1e would often:
feel badly at work and some days have to leave early because,
he felt so badly. Cases of cI1ronic encephalopathy due to
chronic exposure to carbon monoxide gas, of course, are not
an uncommon tl1ing. TI1e degTee of change l1e·re is very pronounced and is of fairly generalized character. Headache,.
giddiness, pl1ysical enfeeblement and changes in the optiethalamus, the internal capsule, tremors and confusional states:
are all pres·ent in the chronic intoxications following such exposures. I, tI1eref'ore, feel that Mr. ,vinston's· condition is an
encepI1aiopatI1y of' chronic nature due to exposure to carbon
monoxide gas in toxic amounts.
. "The prognosis in these conditions is, of' course, very poor·
because the structural damage I1as already been done ancl is:
of" a fixed nature.''
·

a

Dr. Klingman, September 8, 1951 ~
"In the way of clarifying the question tl1at yon put to me a
few days ago about the· cause of 1\fr. William Joseph Winston's:
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death, I would like to transmit my interpretation of what
eventually led to his death. As I have reported, I feel that
the cerebral atrophy in Mr. ,vinston was occasioned by
chronic exposure to carbon monoxide gases. As you know,
Mr ...Winston and bis family were very much upset over his
condition and by his disability. I feel that the worry and
concern which resulted from adjusting himself to the disabling factor of his cerebral atrophy must be conpage 77 ~ sidered a potent factor in the development of hrpertension and eventual cardiac failure and uremia.
His uremia and cardiac failure were probably the immediate
causes of his death but behind it lies the cause which led up to
his disability and eventual failure in his cardiovascular renal
system.
"It may be of interest to you that at the time of Mr. Winston's stay in the hospital from December 1, 1947 to Jann. ary 6, 1948, his blood pressure was recorded in the course of
two examinations. One on December 2, 1947 was found to be
130 systolic and 75 diastolic. A second examination showed
the blood pressure to be 118 systolic and 84 diastolic so that
no malignant hypertension was present at the time when Mr.
·winston was already disabled and suffering from his cerebral
condition.
: '' The degree of atrophy or brain shrinkage in the case of
Mr. Winston is far greater than is seen in arteriosclerosis of
the brain. Also change of the brain structure as a result of
high blood pressure and kidney failure and heart disease is
one of brain swelling and edema rather than one of braiu
shrinkage or atrophy.
'' 1\7e foun<l no evidence of chronic lead intoxication from
our laboratory findings. There was a mild diabetes which
we feel has no bearing on the production of his cerebral
atrophy or brain shrinkage.
found 110 evidences and
there was no history of severe brain injury or inflammation.
AU otl1er causes considered in the production of
page 78 ~ this brain change led us to the conclusion that the
toxic effects of carbon monoxide gas over a long
period of yea.rs was the only factor to account for this
disease.''

,,re

Dr. Mann listened to the testimonv of Inv witnesses as to
the exposure to which \Vinston was s1i,bjectcci, nnd to the effect
that vVinsto1~ had never been rendered completely unconsci·ous. He did not have the benefit of the written report above
set out. His expressed opinion was that. carbon monoxide
poisoning· was not the cause of Vi7inston 's death, ''based
purely on the facts I have heard here, I would say no, but
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with the stipulation that there have been very few facts presented here." He believed that without the victim having
been rendered unconscious, no permanent ill effects would be
produced. The entire record, including all medical reports,
was submitted to Dr. J. Fulmer Bright, the Commission's
Medical Advisor, who expressed this opinion:
'' In my opinion, this employee suffered from chronic carbon
monoxide poisoning brought on my many years of exposure
and resulting in atrophy of the brain, a condition slow in development and which antedated the immediate cause of death
appearing on the death certificate as cardiovascular disease,
uremia and pulmonary edema as contributing factors to cerebral and cerebellar atrophy.
. "I concur in the opinion expressed .by Dr. Walter 0. Klingman, shared by Dr. DuPont Guerry and supported in part
by Dr. Charles E. Troland, that this claimant suffered fr.om.
a brain condition of chronic nature, due to exposure to carbon
monoxide gas in toxic amount.''
page 79

~

To us, it seems, a clear preponderance of the evidence leads inescapably to the conclusion that protracted ~xposure to carbon monoxiq.e gas in the course of his
employment resulted in Winston's incapacity and death, and
we so :find. We also :find that the defendant had notice within
the statutory period after diagnosis of an occupational disease
was made. Prior to diagnosis there were 110 '' distinct manifestations'' of the disease.
·
The further finding is made that Winston left wholly dependent upon l1im his ,vidow and an infant son, Herbert T.
·winston, then aged 15 years, both of whom are claimants here.
The average weekly wage wa:s sufficient to yield maximum
benefits under the Act as in force at date of incapacity and
death.
Section 65-46 of the Act provides that the incapacity for
work resulting from an occupational disease shall be treated
as the happening of an injury by accident. That date, we
have found, was November 8, 1947. No claim was filed with
the Commission during Winston's lifetime, which extended to
January 3, 1950. Within one year after the death, the instant
claim was filed by the dependents.
Section 65-84 of the Act provides as follows :
'' Time for filing claim.-The right to compensation under
this Act shall be forever barred, unless a claim be filed with
the Industrial Commission within one vear after the accident, and, if death results from the accident, unless a ·claim
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therefor be filed with the Commission within one year there<1fter."
This provision, in line with the weight of authority, ha~
been held to go to the right and not to the remedy,
1mge 80 } .and to be jurisdietional Hence, the same may not
be waived, and when the facts are made to appear
to the Commission, it becomes its duty to invoke the Section.
See Cotton v. Pocahontas Fuel Co., 27 0. I. C. 169, 278. (Appeal denied November 19, 1945); Lewis v. Industrial Oornmission, 357 Ill. 309; 192 N. E. 212; Ohio Oil Co. v. Industrial
Commission, 293 Ill. 461, 127 N. E. 743.
In our opinion, when death ocours after one year there
must have been filed with the Commission two claims, the one,
within the year by the employee,, and, the other, when .death
results, by the dependents. Whitmyre v. l,iternational Business Machines Corp., 267 N. Y. 28, 195 N. E. 539.
The contention has often been raised that the death of an
,employee creates a new cause of action in the dependents. A
majority of tlie decided cases throughout the comatry., 1u:td,
in our opinion, the better reasoned cases, bold that the workconnected accident creates t11e nause of a:ction, and that the
rights of the dependents are a survival of the right of the
,employee. They are collected and reviewed by Commi-ssioner
Nuckols, th-en Cl1airman, in Bowman v. Shenandoah Silica
Company, 34 0. I. n 611.. 'Those authorities need not be again
reited here. We held tlien, and we adhere to it now, that the
accident gave rise to a single cause of action, and that while
rights of dependents arising out of the accident may be enforceable by them at a later time, they nevertheless depend
upon the existence of an enforceable claim in the employee at
the time of his death. If there is no right in the injured employee there is nothing to survive to his dependpage 81 } ents. The dependents may have no greater rights
than the injured workman had at the time of his
death.
The clear meaning of Section 65-84 as it applies to the case
at bar is that claim for compensation for. incapacity must
have been filed within one year after tlie accident ( date of incapacity for work), and then, when death ensues, the claim
of dependents must be filed within one year after that event.
,Vhen death ensues within one year after the accident the limitation is tolled as in other cases of survival. But when the
jurisdiction of the Commission to award compensation to the
workman has been wiped away by the lapse of time, there is
nothing upon which his dependents may thereafter found
a claim. At the risk of seeming redundant., it will be observed
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that the claims required by Section 65-84 are in the conjnnc-tive, not disjunctive. Where, as here, death occurs more than
one year after the accident there must be, as a condition precedent to award of compensation, two claims, one filed by the
employee within the year, saving his rights, and the other
filed within a year of death by those to whom the rig·hts behas saved have survived.
Nor does Section 65-76 operate to exclude the infant son
from the operation of Section 65--84. There being no valid
right to compensation in the employee-father at his death,.
there was none to accrue to his infant son. Section 6.5-7G,
would relieve the infant son of filing claim within one year
from his father's death provided the father had kept alivefor him a claim which would survive his death.
Although the decedent's incapacity and death were occasioned by occupational disease arising out of and in the course"
of his employment, the claim on behalf of hiRpage 82 ~ widow and· son may not be entertained because of·
the failure of the decedent to file a claim within on~
year after the accident (incapacity for work). This application will, thereforei be dismussed, each party bearing its own
costs.
· · ··;
page 83 ~ COMMONWEALTH OF VIRGINIA.
Department of "\Vorkmen 's Compensation
INDUSTRIAL COMMISSION OF VIRGINIA
Richmond
Claim No. 107-477
Notice of Awarcl
Case of '\Villiam .J. ,vinston, Deceased
.
Acciclent-1/3/50
Date November 13, 1953
To City of Richmond
Dervishian and Dervisl1ian,.
(Employer)
A ttys. R
Department of Public
Travelers Building
Safety
Richmond, Virginia
M. D. Aldridge, Jr., Atty. R
City Hall
Richmond, Virginia
City of Richmond
and Mrs. William J. Winston, City Hall
et al
Richmond, Virginia
421 North Davis A venue
(Insurance Carrier).
Richmond, Virginia
and Self-Insured
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You are hereby notified that a hearing ,vas held in the.above
styled fatal claim before Robinson, Commissioner, at Richmond, Virginia, on Se.ptember 10, 1951 and a decision rendered
by Robinson, Chairman, on November 13, 1953 directing that.
this claim be dismissed from the docket on the ground although the decedent's incapacity and death were occasioned
by occupational disease arising out of and in .the course of
his employment, the claim on behalf of his widow and son may
not be entertained because of the failure of the decedent to
file a claim within one year after the accident (incapacity for
work).· The case is accordingly dismissed from the docket
and the file closed.
INDUSTRIAL COMMISSION OF VIRGINIA.
(s) ·w. F. ROBINSON, Chairman.
Attest:
(s) W.F. BURSEY, Secretary.
page 84 ~ ·wmiam J. W"inston (Deceased), Employee, Mrs.
,vmiam J. "Winston, et al., Claimants,
V.

City of Richmond, Department of Public Safety, Employer.
Self Insured.
CLAIM NO. 107-477.
Jan. 26, 1954.
Dervishian and Dervishian, Attorneys at Law, Travelers
Building, Richmond, Virginia, for the Claimants.
M. D. Aldridge, Jr., Esq., Attorney at Law, City Hall,
Richmond, Virginia, for Defendant.
Review before the full Commission at Richmond, Virginia,
on December 21, 1953.
Nickels, Commissioner, rendered the decision.
FINDINGS OF FACT.
The record in this case shows the direct and immediate
cause of death to have been a cardio-vascular disease, with
other complications. The hypothesis of cerebral and cerebellar atrophy was a suggested contributing cause. The medical authorities seriously question the diagnosis of cerebellar
atrophy in the absence of verification by post mortem examination. Cerebral atrophy is generally caused by hypertension. It is more probable from the record the cerebral atrophy
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was the end result of hypertension, than the so-called misnomer '' chronic carbon-monoxide poisoning.'' The record
fails to show by evidence of probative value the
page 85 ~ deceased ever inhaled carbon monoxide to the point
of unconsciousness.
It is now conceded by the medical ·authorities that carbon
monoxide produces an acute stage by reason of its affinity for
the oxygen of the red blood cells. The victim either passes
away or recovers by the gas in the vascular system being
ventilated through exposure to air.
The hypothesis the alleged cerebral and cerebellar atrophy
contributed to the cardio-vascular pathology as a producing
cause for the demise is a theoretical deduction for the reason
the evidence to support the major premise of permanent brain
damage is itself a conjectural deduction without evidence of
probative value to support it. An inference of fact may not
be based upon an inference, unless the first inference of fact
be established by evidence of probative value.
.
If we accept the hypothesis there is such a malady as
'' chronic carbon monoxide poisoning'', there were clear and
unmistakable manifestations and a diagnosis more than one
year prior to the filing of the application pursuant to the provisions of Section 65-49. The claimant having failed to file
an application within one year, the recovery of benefits is
barred as to all persons.
The full Commission upon review affirms the award of
November 13, 1953. The application for review shall be dismissed from the docket.
page 86 ~ Nuckols, Commissioner, concurs in the result:
, I do not know from common experience that frequent exposure to the hazards of carbon monoxide over a long period
of time does not produce chronic carbon monoxide poisoning
or that chronic carbon monoxide poisoning does not produce
atrophy of the brain. On the contrary, the medical evidence
in this record and examination of medical authorities and
treatises on the subject convinces me that chronic carbon monoxide poisoning is a disease recognized by the medical profession and that said disease produces brain damage.· I am
.of the further opinion that the evidence establishes an unbroken chain of causation between the death of the workman
and his injurious exposure to the hazards of carbon-monoxiile
poisoning in the course of his employment with the Citv of
.Richmond.
·
·
Dr. R. L. Creekmur, the medical advisor for the City of
Richmond, in a medical report dated February 19, 1948, has
the following to say:
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·'' Mr. "'\v. .inston first consulted me in December, 1939, complaining of dizziness and pain in his limbs. He was found .
ieonside1·ably overweig11t and his urine showed a trace of
:sugar. He was put on a diet and medication and his weight
,came down slightly, and the urine and blood sugar returned
to normal. He was seen in his home on January 4, 1946, complaining of extreme dizziness. He stated that he had had au
:attack the night before of extreme weakness and disorientation, lasting about thirty minutes, and that he had been afraid
to drive his car home. He was followed up until
page 87} May, 1946, with some slight improvement but at
various times he still complained of dizziness.
"I did not see Mr. Winston again until May 1947. In tlle
meantime he had been seen by Dr. Emmett Mathews, of this
,city, from whom you can get a detailed report of Mr. Winston's condition during the time he attended him. I might
state that Dr. Mathews had Mr. Winston confined to Medical
College of Virginia Hospital during· which time he .had a complete neurological check-up by Dr. Meredith. Their fiaal
impression was that Mr. Winston was suffering: fnm ue~btr.al
and cerebellar (brain) atrophy. He wa'S -again 'seen by me
in 1\fay, 1947, when he was very lethargic; had some disturbance of vision; gait :and station unsteady; and was complaining of frequent dizzy spells and weakness. In September,
1947, he was referred to Dr. DuPont Guerry, of this city, for
an examination of his eyes. Dr. Guerry thought there was
:some posibility of a brain condition, as tumor, and at bis sug~
gestion Mr. Winston was referred to the Neurological Department of tlie University of Virginia Hospital, where he was
under the care of Dr. Walter Cliugnian. He wa~ given a most
intensive examination while there, similar to the one given.
by Dr. Meredith, and their opinion was also cerebral and
cerebellar atrophy. They also mentip'f\ed the possibility that
his condition could be the result of chronic intoxication fol· lowing exposure to certain gases, as carbon monpage 88} oxide, which :M:r. Winston claims he wa~ exposed
to on a number of occasions in his line of wor.k..
Detailed reports of tl1eir findings can be obtained from Dr.
,valter Clingman, University oi Virginia, Charlottesville."
The symptoms and clinical course are thus described by
other physicians who treated Winston. Dr. Charles E. Troland 's medical report of September 6, 1951, reads:
"This patient was admitted to the Medical College of Virg-inia Hospital on January 21st, 1947, and was discharged on
February 5, 1947. The history of that time indicated that
for some months., the time being quite indefinite, he had epi-
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sodes of dizziness and would suddenly feel very weak. For
about seven- months he had noted a tight feeling acrosR bis:
chest. On the day before his admission he had noted a numbness in his right hand and perspired very freely.
'' On examination his blood pressure was found to be
170/100. Neurological consulation by Doctor John Meredith
revealed that there had been some vertigo for the past year,,
but the patient had had no head pain. His signs and symptoms:
were very bizarre and indicated diffuse involvement of the·
brain. Because of the possibility of a spac-<~-occupying lesion
in the bead, a ventriculogTam was- performed on January 30,,
1947 and revealed rather marked atrophy. The atrophy was
extensive and involved the cerebrum and the cerebel1um.
TI1ere was no evidence of pressure.
"The final diagnosis was that the patient had'.
page 89 f marked cerebral and cerebellar atrophy. This pie. ture can be seen in vascular disease of the brain
and is al~·o ..seen in some toxic conditions 1 such as poisoning
with carbon monoxide. Carbon monoxide poisoning can produce a picture which is quite similar to that produced hy vascular disease of the brain."'
Dr~ DuPont Guerry, III, in a medical report dated September 7, 1951, ha:s tbe following to say:

"I first saw Mr. ·winston on November S-, 1947. He bad a
Mstory of double vision of several months duration and vertigo for several months· prior to tile onset of the diplopia. He
had previously been seen by Dr. Coleman's staff and a ventriculogram had been done to rule out a mass lesion. When I
examined Mr. Winston, I1e was found to hmve a palsy of the
right internus with cliplopia increasing to the left. In addition, he was found to I1ave a definite coRgrous right-sided
hemonymous hemianopsia, a:nd a slight left-sided facial paralysis seemed to be present. The patient's fundi were within normal limits for bis age and the vision in botil eyes was:
correctibie td 20/100.
''It was my feeling tliat Mr. ,vinston 1s patholog-y could not
be explained on a vascular basis in view of the appearance of
botI1 fundi. His pathology sug·gested some sort of tract lesion
which was probably clue to a toxic factor operating
page 90 ~ over a long period of time. He. was referred to Dr.
Klingman for a neurological opinion. After a very
thorough study, Dr. Klingman made the diagnosis of chronic
carbon-monoxide poisoning, and in view ofthe patient's neurological and opthalmogical histoTy and findings, I am in complete agreement • • •.''
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The history symptoms, physical findings, and views of Dr.
Walter 0. Klingman, a recognize'd authority in the fi~ld of
neurology, are contained in medical reports of February 7,
1948 and September 8, 1951:
'' Mr. "\Vinston was under the care of Dr. Meredith at the
_Medical College of Virginia in January of 1947 when he had
ventricular studies made which showed a very marked dilation of the lateral ventricles with mild dilation of the third
ventricle, the aqueduct, and the fourth ventricle, and a large
amount of air in the basal cisterns which indicated that Mr.
Winston bad no intra-cranial expanding lesions and the final
interpretation at that time was cerebral and cerebellar
atrophy. Since that time Mr. Winston's health has been one
of progressive impairment. He complained particularly about
headaches, dizziness, unsteadiness in walking·, and difficulty
in concentrating. He saw Dr. G,ueny particularly because
there had been some impairment in his vision that had ~ppearecl about the early part of 1947. Dr. Guerry found a right
side hemianopsia.
'' The neurological examination at the time that I saw him
showed a very definite unsteadiness in his walking,
page 91 } some swaying in the Romberg position, and a tendency to sway more to the right and occasionally
fall in that direction. There was considerable uncertainty in
standing on either leg alone. The deep reflexes were all very
active, possibly those on the right side were a little increased
over those on the left. The abclomiiial reflexes could not be
obtained on either side. It seemed as though the motor
strength in tbe right hand was reduced. Sensory :findings were
completely negative. The cranial nerves, with the exception
of the hemianopsia, were quite negative. There was a subjective diplopia but no actual extra ocular muscle weakness
could be demonstrated. In view of the previous x-ray :findings
made at the l\Iedical College of Virginia, I was under the impression that Mr. ·winston had a degenerative encephalopathy
of unknown origin. However, in view of the fact that he had
developed the disturbance of bis field of vision made us consider, particularly in view of the fact that lte was developing
more headache, that lie may have a lesion somewhere in the
neighborhood of the colliculi overlying- the cerebellar peduncles
and in view of this we felt that a repetition of the air studies
was indicated. Accordingly, arrangements were made to have
Mr. Winston receive a ventriculogram which was done. This
showecT a tremendous dilation of the lateral ventricles to an
enormous size. The third and the fourth ventricles were also
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found to be dila~ed and our interpretations from
these .findings were that Mr. Winston had a generalized cerebral and cerebellar enceohalopathy.
"In as much as the only factor that we could obtain in the
history bearing any relationship to the cerebral atrophic
changes was the chronic and frequent exposure to illuminating gas in his work, we felt that the degenerative changes were
on the basis of a chronic carbon monoxide intoxication. Mr.
Winston had given us in bis history t.he story that he had been
partially overcome on occasions and that on a number of occasions he had had to get out into the fresh air and walk
around several times because of the near asphyxiations that
he had had. These were severe enoug·h to have caused staggering at the time. For some time be had noticed an awkwardness in the use of the right hand but no tremor. There was
also the history of frequent awareness of gas at work and that
he would often feel badly at work and some days have to leave
early because he felt so badly. Cases of chronic encephalopathy due to chronic exposure to carbon monoxide gas, of
course, are not an uncommon thing. The degTee of change
here is very pronounced and is of fairly generalized character..
Headache, giddiness, physical enfeeblement and changes in
the optic thalamus, the internal capsule, tremors and confusional states a re all present in the chronic intoxications following such exposures. I, therefore, feel that Mr. Winston's
condition is an encephalopathy of chronic nature due to exposure to carbon monoxide gas in toxic amom~ts.''
page 92

~

page 93

~

"I feel that the cerebral atrophy in Mr. Winston
was occasioned by chronic exposure to carbon
monoxide gases. As you know, Mr. Winston and his family
were very much upset over his condition and by his disability.
I feel that the worry and concern which resulted from adjusting himself to the disabling factor of his cerebral atrophy
must be considered a potent factor in the development of
hypertension and eventual cardiac failure and uremia. His
uremia and cardiac failure were probably the immediate
causes of his death but behind it lies the cause which led up
to his disability and eventual failure in bis cardiovascular
renal system.
"It may be of interest to you that at the time of Mr. Winston's stay in the hospital from December 1, 1947 to January
6. 1948, his blood pressure was recorded in the course of two
examinations. One on December 2, 1947 was found to be 130
systolic and 75 diastolic. A second examination showed the
blood pressure to be 118 systolic and 84 diastolic so that no
malignant hypct·tension was present at the time when Mr.
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'\Vinston was already disabled and suffering from his cerebral
,condition.
"The degree of atro1)hy or brain shrinkage in the case of
l\fr. ·winston is far greater than is seen in arteriosclerosis of
the brain. .Also change of the brain structure as a result of
l1igh blood pressure and kidney failure :and heart disease is
·one of brain swelling and edema rather than one of brain
· shrinkage or -atrophy..
})age 94} "We found no evidence of chronic lead intoxication from our laboratory findings. There was a
mild diabetes which we feel has no bearing on the production
-of his cerebral atrophy or brain shrinkage. We fpund no evi-dences and there was no history of severe brain ·injury or inflammation. All other causes considered in the production of
this brain change led us to the conclusion that the toxic effects
of carbon monoxide gas over a period of years was the only
factor to account for this disease."
·
It will be observed that not one of these J)hysicians express
the view that there is no causal relationship betweelll. the injurious exposure to the hazards oi carbon mon'O:xide and the
death of the workman.
The following is found in a discusEion of carbon monoxide
poisoning in Alt.orneys' Tea:lbook of Medicine by Roscoe N.
Hr.a.y (Third Elition)., Vol. II, Chapter 140:
"140.01-Importance.. Carbon mono}dde 1s a colorless,
odorless gas which kills quickly without warning. Very
severe a~ter effect-s may folow exposure if the patient re1Covers. He may become totally blind, develop paralyses, and
severe mental disturbances weeks thereafter • ,a, • .
"140.05-S·ymptoms. The prodromal symptoms, which are
those occurring· before the acute onset of the condition, are the
same for both acute .and chronie poisoning. Usually there are
none. The workman may complain of headache, or may have
other vague troubles such as a feeling of faintness,
page 95 ~ tightness about the chest, and a general belief that
all is not ~II. Confusion and lassitud·e are the
principal symptoms preceding the severe portion of th'e attack'*' • ·~
·'"140.06-Late Symptoms. Many hours and even days after
recovery from unconsciousness, the patient may suffer from
severe symptoms besides headache, meriting special study.
These are particularly pains in the limbs, neuritis, mental depression, inability to sleep, loss of appetite, nausea, rapid
pulse, low blood pressure, and relapse with either coma or
death•·• •.
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"140.07-Sequelae. Carbon monoxide poisoning is serious·,.
even tI1cmgh dea:tI:r does not occur: Oc-casionairy, conditions of
major-importance app·ear days and even weeks thereafter, ap-·
parently the direct outcome- of the- poisoning • • "'. Major·
menta:l disease, even necessitatfrrg institutional care may be·
directly cause·d by this poison. Paralysis, blindness, and
gangrene· a~ found • • •.
'' 140.09-Prognosis. Although carbon monoxide disappears·
from .tJ1e body at the rate of between 30 and 60'% eac-h hour
after removal from the· poisoneel atmosphere, tissue damage·
is more prolonged. The presence of the poison within the·
blood stream bas prevented the proper carrying of oxygen
throughout the body, leading to partial asphyxiation of alI
tissues. The removal of monoxide does not repair the damag·e which has been done to ceIIs in the fingers, toes, brain, and
elsewhere. Regener~tfon is slow, and degeneration once·
started may go on, accounting for· late symptoms.
page 96 ~ and sequelrie·.
"140.10 - CHRONIC POISONING. Chronicpois011ing occurs more frequently than acute, and may be
found in almost any industry, in the home, or result from prolonged exposure upon the street,. m; while serving; a:s a traffic·
policeman • "' •. 1 "
The injurious effects of exposure to carbon monoxide on
the brain are described by Reed and Emerson in The RelationBetween Injury ancl Disease, pag·e 42, in the following man--

ner:
'' TI1e effects of the action oi carbon monoxide on the· human
body are clearly understood, a:nd with "them all the s-jrmptoms:
during life and the pathological findings at autopsy are in perfect accord. One of its actiong is on the hemoglobin of the·
blood, the substance that ca:rries tI1e o~rygen from the lungs:
to the various tissues of the body. When carbon monoxide is·
inhaled, it, like oxygen, at once combines with the hemog-Io~irr
of the blood and,. s_ince it has a much Rtronger affinity for hemoglobin than Ims oxygen, displaces the latter. The result is
that all the tissues of the body receive less oxygen than normally, a reduction proportionaI to tl1e amount of carbon monoxide absorbed. Many of the body tissues can endure oxygen
starvation for several hours; but not the brain cells, for they
are so very sensitive to a reduction in their oxygen supply
that if it is marked they at once cease functioning and if it is
complete they die within a few minutes. The depage 97 ~ generative changes produced in the brain by oxygen
starvation result in a cerebral edema similar to
that which follows. other forms of brain injury ~ •' • .'"
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There is a striking similarity between the symptoms experienced by the injured workman in the instant case and those
described in the foregoing medical texts.
Dr. G. T. Mann, Chief :Medical Examiner, Commonwealth
of Virginia, was called as a witness by the defendant. Dr.
Mann at no time examined ,vinston or the medical reports of
the attending physicians. His opinion, based entirely upon
lay testimony adduced ·at the hearing, is that Winston's death
was not clue to carbon monoxide poisoning. Objection was
made to the question as asked.
Our Court, in dealing ,yi th the question of admissibility of
medical opinion based on questions presented to the witness
in hypothetical form in the case of Lawson v. Darter, 157 Va.
284, 160 S. E. 74, had the following to say :
" 'The first corollary of the theory of hypothetical questions, then, is that actual personal observation, hitherto assumed as in general necessary for a witness, is not needed
where the testimony consists in conclusions drawn from premises, but is replaced by the consideration or examination of
those premises; and this consideration of the premises may
be afforded by presenting them hypothetically to the person
who is to draw conclusions from them• • •.' "

''In matters of this kind which arc not of common knowledge we must accept the opinion of experts. There
is no other way in which an intelligent conclusion
can be reached, and so evidence of this kind is
competent unless it is palpably a.bsurd, and it is not made
incompetent by the fact that other experts may have reached
another conclusion. Always it should be scrutinized with
care, but tl1e manner in which it is weighed has nothing· to do
with its admissibility.''
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The proper hypo the Heal question was not propounded to
this witness. The probative value of expert testimony based
upon· hypothetical facts stands or falls with the existence of
the facts upon which it is predicated. Dr. Mann readily concedes that he had insufficient facts upon whid1 to base a medical opinion. In this connection he testified:

'°' Doctor Mann: May I make a suggestion? I think it would
be better if I state my conception of the pref:ent status of the
carbon monoxide poison and you draw your own conclusions.
Many of the facts, I presume filed with J·on, I have not bad the
opportunity to read and I would only be ~;iving an opinion on.
a few facts here, which is not the whole record.
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By Mr. Aldridge :
"Q. As I said, based on the facts that you have heard, Doctor Mann, in your opinion, was the cause of this man's death
carbon monoxide poisoningj
'' A. Based purely on the facts I have heard here, I would
say no, but with the stipulation that there have
page 99 ~ been very few facts presented here.''
He does no mor·e than express bis theory on the subject of
harmful effects of exposure to carbon monoxide.
Section 65-62, Code of 1950, as amended by Acts of 1952,
Chapter 205, reads in part:
"If death results from the accident within six years, the
employer shall pay or cause to be paid, subject, however, to the
provisions of the other sections of the Act, in one of the
methods hereinafter provided, to the dependents of the employee ·wholly dependent upon bis earnings for support at the
time of the accident • • • ''
Section 65-49, as amended by the Acts of 1952, Chapter 205,
fixes the time within which a claimant shall file his claim for
compensation for injury or death due to occupational disease.
This section reads :
'' The right to compensation under this chapter shall be forever barred unless a claim be filed with the Industrial Commission within one year after the employee first experiences
a distinct manifestation of an occu1)ational disease in the form
of symptoms reasonably sufficient to apprise him that he has
contracted the disease, or a diagnosis of such disease is first
communicated to him, whichever sl1all first occur; and, if death
results from the occupational disease within said one year
period, unless a claim therefor be filed with the Commission
within one year, after such death. 'rhe limitapage 100 ~ tions imposed by this section as amended shall be
applicable to occupational diseases contracted before and after the effective date hereof.''
The foreg·oiug statute, as amended, ''is by clear and explicit
languag·e made applicable to occupational disease contracted
before its effective date, yet it impairs no vested right to property interest." Shanahan v. Pocahontas Fuel Co., 194 Va. 303.
The Legislature in clear and unmistakable language has
provided that all rig·hts to compensation under Virginia's occupational disease law shall be forever barred unless a claim
be filed within one year after a diagnosis of occupational disease is made and communicated to the employee, with the exception that if death results from, the occupational disease
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1i;'ithin :thr3 p-eri'fJd of o.ne year froni the date that the empl-Oyee
·first experiences a distinct manifestation of occupational dis·case in the form of symptoms reasonably sufficient to apprise.
bim that be has contracted the disease, or a diagnosis of swck
,disease is first commwnicated to him-, claim filed by the dependents within one year after the death of the workman from
·
,occupational disease ls timely.
A cliag110sis of occupational disease due to eAl)Osure to
•carbon monoxide gas in toxic amounts was made and communicated to Winston certainly as early as 194'8. He filed no
daim for compensation. Death from the malady en'Sued on
.,January 3, 1950, more than one year from the date that the
,diagnosis was communicated to him. The dependent's claim
for compensation was filed on December 5, 1950. · Clearly,
then, the claim comes too late.
Notice to the employer's physician that the
1Jage 101 } worlanan is suffering from occupational disease
docs not toll the statute. The .employer's physician is not required, under the Act, to file the claim f 0;r Uie
worlmmn, or to advise l1im to :file the claim. Winston brew
that he was afflicted with :an ucc11pafional dis-ease prfor 'to the
rexpiration ·of the vcriod ln whlcb to file the claim, :and the duty
to file· the claim was his. 'The question of timely notice is not
:at issue, consequently, the case of Pocahvn-tas Fuel Co. v. Godhey, 192 Va. 845, is not c-ontroHing.
My views on tlre question of whetl1er or not death of an em~
JJloyee creates a new cause or action in the dependents is fully
cdiscus~d in the -case of Bowrnmi v. Shenandoah Silica Co., 34
0. I. C. 611, to which views I now adhere.
I am in accord ,vith Commissioner Robinson's award of
September 5, 1951.
amge 102 } COMMONWEALTH OF VIRGINIA
Department of Workmen.,s Compensation
Industrial Commission of Virginia
Richmond
N·otice of Award
Claim No. 107-477
Case of William .J. vVinsum, decen-sed
Accident-·1/3/50
Date Janua1..y 26, 1954
To City of Richmond
Dervishian & Dervishian,
(Employer)
Attys. R
Dept. of Public Safely,
Travelers Building·
City Hall, Richmond, Va. Richmond, Virginia
and Mrs. William J. Winston, M. D. Aldridge, Jr.., Atty_ R

cm

Supteme· Court of Appears of Virginia'.

et al (Claimant)
City of Richmond,, City Harn
421 North Davis A verme- Richmond,. Va ..
Ricl1mand, Virginia
and Self-Insuroo ( InsuranceCarrier-),
You a;re hereby notirfied that EI Review· was held in the above:
styled clfse before the :fiull Commission at Richmond, Virginia,.
on December 21, 1953 and a decision rendered hy the full Com-·
mission on January 26,.1954 affirming the award of November·
13, 1953 ..

INDUSTRIAL COMMISSION OF
VIRGINIA
·
(s) W. F. ROBINSON,. Chairman.
Attest:·
(s) W. F. BURSEY
Secretary~

I, vV. F. Bursey, Secretary, Industrial Gommissio.u of Virginia, hereby certify that the foregoing·, according to the records of this office, is a true and correct
copy of statemcnf of E,indinp:s of Fact 1• Conclusions of Law and
other matters pertinent to the queRtions at issue in Claim No.
107-477., William. J. Winston (Deceased) Empfoyee~ Mrs·. William J. W'irrston,. et al, Claimants v. City of Richmond, De-

page 103}

partment of Pub.lie Safety, Employei\ Self Insured.
I further certify that the employer, through counsel, had
notice that tlie Secretary, Industrial Connnission of Virginia,.
would be requested to furnish certified copy of the· record, ineluding the evidenoo 1 far tne purpose of a-ppeal to· the·'. Supreme·
Court of AppHals of Virginia:, and that claimants would allege·
in their petition- that the award of the Industrial Commission
of Virginia was not supported by the evidence.
I iurtlier certify tiiat, as evidenced by U. S. Postal Registry
Return Receipt Card,. claimmits, through counsel, reccive·d on
J anua:ry ~ ,. 1954, copy of award of the Industrial Commission
of Virginia, dated J amurry 26', 1954.
Given urrder my ha:nd ancT tne seal of tTie IncTustrfa:I Commission of Virginia, this 23rd cla:y of F~brua:ry, 1954.
, Seal)

W. F.BURSEY
Secretary1
INDUSTRIAL COMMISSION OF
VIRGINIA ..
A Copy-Teste:
H. G. TURNER, Clerk...

INDEX TO RECORD
Page
Appeal Awarded . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Proceedings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2
Witnesses:
Katie l\L Winston ............................. 6, 38
Andrew J. Winston ............................... 11
Oscar H. Boothe ................................. 14
l\iI. H. Fink . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16
James F. Fagan . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22
Dr. G. T. ].i!ann ................................. 28
Exhibits Filed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38
Opinion-Commissioner Robinson, Chairman . . . . . . . . . . . 40
Award-November 13, 1953 ........................... 48
Opinion-Commissioner Nickels . . . . . . . . . . . . . . . . . . . . . . . 49
Award-January 26, 1954 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 59
Certificate . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 60

