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NOTICE OF FILING OF PRTITION AND BOND FOR
REMOVAT..

To Marshall A. Martin, Jv., Herndon, Virginia, Attorney for
Plaintiff.

Please take notice that Arthur Levine, defendant, in the
above-entitled action, has on the 9th day of Mareh, 1961, filed
his Petition and Bond for Removal, copies of which are at-
tached hereto in the Office of the Clerk of the United States
Distriet Court for the Eastern Distriet of Virginia, at Alex-
andria, Vrginia.

e
Virginia:

In the County of Loundoun Circuit Court @lerks Office.

Received and filed this the 13 day of Mar
Teste:

page 17}

Virginia:
In the County of Loudo: @ourt Clerks Office.
Received and filed this fhe 13 day of

J. T. MARTZ, Clerk.
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DEFENDANT’S ANSWER AND COUNTERCLAIM.

First Defense.

The Complaint (Motion for Judgment) fails to state a claim
against the defendant upon which relief may be granted.

- Second Defense.

1. The defendant admits the occurrence of a collision be-
tween an automobile operated by the plaintiff and an auto-
mobile operated by himself at the approximate time and place
alleged in paragraph 1 of the Complaint.

2. The defendant denies the allegations contained in para-
graphs 2 and 3 of the Complaint.

3. The defendant does not have sufficient information and
behef to either affirm or deny the allegations contamed in
paragraph 4 of the Complaint and therefore requires striet
prooﬁ thereof.

| Third Defense.

If plamtlff was injured and damaged as alleged, said in-
juries and damages were the result of her sole or contributory
negligence.

WHEREFORE defendant prays that the Complaint be dis-
missed with costs against the plaintiff.

COUNTERCLAIM.

1. On or about the 21st day of August, 1960, at or near the

intersection of U. S. 29-211 and St. Route No. 234

page '18 b in Prince William County, Virginia, plaintiff Emily

Kathryn Laey operated her motor vehicle in such

a caréless reckless amd negligent manner and in violation of

the traffic regulations as fo cause it to collide with the auto-
mobile of defendant Anthur Tsevine.

2. As a result of pla earelessness and negligence
aforesaid, defendant suff , painful and permanent
personal injuries including of’v the low back, laceration
i right leye brox Teft chest, right knee and
rWwise bodﬂy injured.

d, the defendant was
e; idoctors, medicines
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and miscellaneous items, suffered property damage to his
automobile and had a loss of earnings.

WHEREFORE defendant Arthur Levine prays for judg-
ment against plaintiff Emily Kathryn Lacy in the sum of
$25,000.00 plus costs.

* * * * U *

page 21 }

ORDER. .

This cause came on to be heard upon motion by counsel for
the plaintiff for entry of default judgement and to set this
case down for ex parte proof; and it appearing to the Court
that more than twenty-one (21) days have elapsed since Serv-
ice of Process upon the defendant without an answer herein
it is therefore:

ADJUDGED, ORDERED AND DECREED that the plain-
tiff be and she hereby is awarded judgement by default in
this cause; it is further;

ADJUDGE, ORDERED AlSﬁD DECREED;
be set down on the 25 day ofOct., 1961, for»~
without a jury.

hat this eanse
x parte proof

Entered this 9th day of Oct., 1961.
RAYNER
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ADJUDGED, ORDERED AND DECREED that this cause
be set down on the 18th day of October, 1961, for ex parte
proof without a jury.

Entered this 18th day of October, 1961.

RAYNER V. SNEAD, Judge.

* * * #* *

page 28 }

|
Virgtiinla
InE the County of Loudoun Circuit Court Clerks Office.
Réceived and filed this the 18 day of October, 1961,
Téste:

J. T. MARTZ, Clerk
By LOUISE S. SHINNER, Deputy.

MOTION.

@‘ meg NOw ﬁhe Defendant; Arthur Levine, and moves the
Court to; set as:tde the order and judgment awarded on the
181;]1; day of Ogtober, 1961 on the following grounds:

, the Rules of Court of Virginia states ‘‘that
ccept ﬂhe notice of motion for judgment shall
¢h copihsel of record by delivering or mailing
1 oit before the day of filing. At the foot of

shalll: nded either acceptance of service

delivery or mailing.”’

appearance in this matter
e filing of a petition to re-
ates Distric@ Court for the

,the Loudoun County
said petition, answer:
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and counter-claims were filed in the Clerk’s Office of the
United States Distriet Court for the Eastern District of Vir-
ginia on March 9, 1961; and that copies of a notice of filing
of petition and bond for removal were mailed to counsel for
the Plaintiff on the 9th day of March, 1961, as evidenced by
the Certificate of the Attorney set forth thereon, as was De-
fendant’s answer and counter-claim likewise mailed
page 29 } to the Plaintiff’s attorney on the aforesaid 9th day
of March, 1961.

3. That the said petition for removal was denied by the
said United States District Court for the Eastern Distriet of
Virginia and the case remanded to the Circuit Court for
Loudoun County, Virginia by order dated September 26, 1961,
said order being filed in the Clerk’s Office of the Circuit Court
for Loudoun County, Virginia on October 4, 1961; that there-
after on the 9th day of October, 1961, the Court entered an
order awarding judgment by default to the Plaintiff and
setting the matter for hearing on the 25th day of Octobher,
1961 for ex parte proof without jury, no notice of said motion
for entry of the judgment having heen sent by counsel for
Plaintiff to counsel for the Defendant, who had theretofore
entered a general appearance in this matter, as required by
Rule of Court 3.15; and that likewise the Plaintiff’s attorney
made motion to the Court on the 18th day of October, 1961
that the matter be heard for ex parte proof without a Jurv and
an order was entered by the Court on that date allowing such
ex parte proof, all without notice to counsel for the Defenda,n‘r,
as required by Rule of Court 3.15; that thereafter on the
18th day of October, 1961, order was entered by the Circuit
Court for Loudoun Countv, Virginia awarding the Plaintiff
the recovery of Nine Thousand Dollars ($9,000.00), together
with costs, without notice to said counsel for Defendant as
required by Rule of Court 3.15.

WHEREFORE, your Defendant, by counsel, respectfully
moves the Court to set aside an order of the Court entered
on the 9th day of October, 1961, order entered by the Court on
the 18th dav of October, 1961’ and the judgment entered by
the Court on the 18th dav of @vctober; 1961.

ARTHUR LEVINE
By THOMAS W. DiZEREGA

Counsel
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* *® * * #*
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Filed Oct. 27, 1961,

AMENDED MOTION.

Comes now the defendant and submits this his Amended
Motion to set aside the order and judgment by default en-
tered by this Court on 18 October 1961, and respectfully sub-
mits as follows:

That in accordance with the certificate of receipt executed
by the Clerk for the Circuit Court of Loudoun County, re-
celpt was acknowledged by the Clerk on 13 March 1961 of the
defendants ‘“Petition for Removal,”” ‘“Notice of Filing of
Petition and Bond for Removal’’ and “‘Defendants Answer
and Counter-claim’’; that on the 14th day of March 1961, the
defendant mailed to the Attorney of record for the plaintiff,
“Notice Of Taking Deposition’’; that the attorneys for the
plaintiff and defendant, by telephone and mail, agreed to post-
pone the taking of the deposition until final disposition upon
the motion to remand: that on the 23rd day of March 1961,
the plaintiff answered the Counter-claim of the defendant
herem, which answer was duly mailed to the respective attor-
neys of record for the defendant; that also on the 23rd day of

| Mareéh 1961, the plamtlff through her attorney,
page 31 } mailed to the attorneys of record for the defend.
» ant, Arthur Levine, ‘‘Notice of Motion to Re-
mand}”’ tooether with the ‘“Motion to Remand’’; that on the

24th tzlav of March 1961, the plaintiff, through her attor ney,
mailefl to the defendants attorneys of recmd ““Notice of
Ame ed Motion to Remzmd » together with an ‘‘ Amended
on the 3rd day of April 1961, the

' recond, gitbmitted to the plamtlﬂ’s at-
torney of record thelr moﬁum 1n opposition to plaintiffs
motion to remand that on the 7th day of April 1961, the
plaintiff, throngh, her attorney, mailed to the defendants at-

i ] ‘Mgm*@mandum of Points and Authorities In
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Support of plaintiffs Motion to Remand; that on the 11th day
of April 1961, the Honorable Albert V. Bryan, Judge of the
Circuit Court of Appeals, sitting as District Judge for United
States Distriet Court for Fastern Distriet of Virginia, mailed
to the attorneys for plaintiff and defendant of record, a letter
stating that the motion could not be heard until the assignment
call, stating amongst other things, that the ‘‘Motion to Re-
mand’’ could not be heard until the next pretrial and assign-
ment call; that on 27 April 1961, Notice was mailed by Walk-
ley E. Johnson, Clerk of the United States Distriet Court for
Eastern District of Vir ginia to the attornevs of record,
scheduling the matter for pre-trial on 5 May 1961; that on 5
May 1961 attorney for plaintiff and attorneys for 'defendant
appeared 'in Untied States District Court for pre-trial; that
on the 9th day of May 1961, notice was again mailed by
Walkley E. Johnson, to the attorneys of record, fixing a date
for argument upon the ‘“Motion To Remand’’; that on 9 June
1961, the attorneys argued their motion to remand and the
matter was taken under advisement; that on the
page 32 } 26th day of September the Honor able Albert V.
Bryan mailed to the attorneys of record for the
plaintiff and defendant, the ‘“Order of Remand,’" together
with the Memorandum; that at no time has thesplaint’iff raised
the issue of late filing in his answer to the Counter-claim; that
in accordance with the plaintiff’s attorney’s letter dated June
12, 1961, plaintiffs attorney submitted to the attornmeys for
the defendant, a letter together with the lost of wages and
medical expenses sustained by the plaintiff herein f01 the de-
fendants consideration of settlement; that at'mo time has the
plaintiffs attorney represented to the attor neys of record that
he would seck a default judgment without notice; that plain-
tiffs attorney has consistently notified attonnevs for the de-
fendant of all action which he has taken, with the exeeption
of the default judgment and the taking of ez parte proof to
establish the claim of the plaintiff; that .on the 24th day of
October 1961, within the purview Federal Rules of
Civil Proceedule the defendan of Appeal to the

Fourth Circuit Court of Appgal 2 lﬂf the final deci-
sion rendered by the Honoxa V. Btyan, remanding
this cause back to the Stafi t the de! endant thru
his attorneys, has diligently £ closelv the steps of this
cause and only through wuin fE. had
taken judgment by defanlt at wk ately

contacted the attorney for the plaintifs
or falsity of such rumor,
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WHEREFORE UPON THE PREMISES CONSIDERED,

the defendant prays that the judgment by default entered by

this Court be set aside, and that the award of the

page 33 | same also be set aside, and the cause be docketed
for trial upon the merits and trial of the issues.

A. ANDREW GIANGRECO
Attorney for Defendant.

JOHN A. BECK (by A. A. &)
Attorney for Defendant.

THOMAS W. DIZEREGA

| Attorney for Defendant.
i

* * * - »

pag'é 35}

* * * ] »

ORDER OF DISMISSAL.

THIS MATTER came before the Court this day upon the
joint representations of counsel for the parties that the mat-
ters: at issne between them as expressed in the counter claim
heretofore filed in the case had been compromised, agreed and
settled, and it was argued by counsel, whereupon

IT APPEARING TO THE COURT that the matters at
1ssue im the counter claim filed by Arthur Levine against
athm Lacy had been settled, compromised and

led by Arthur Levine against Emily
t to be, and the same is hereby,

day of November, 1961.
RAYNER V. SNEAD, Judge.
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* * ® * *
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& * * L] *

This cause came on to be heard upon the motion and
amended motion of the defendant, Arthur Levine, to set aside
the default judgment and verdict entered in behalf of the
plaintiff by this Court; and upon the pleadings heretofore
filed in this cause; and upon oral argument of the attorney
for the plaintiff and the defendant which prayed to have the
matter of default judgment and verdict set aside and permit
trial of this case on its merits; and the Court having con-
sidered these things was of the opinion that the plaintiff was
not required to give Notice to the defendant of the default
judgment and the Court was of the further opinion that
motion of the defendant shall be denied; it is therefore

ORDERED AND ADJUDGED, that the motion of the
defendant be and the same is hereby denied, and that the
judgment of default dated October 9, 1961, and the award
entered by this Court on October 25,1961, upon ex parte proof
of the plaintiff, is final, to which findings the defendant
through his attorney, duly noted his exception.

page 39 ¢  Entered this 26 day of February, 1962.
RAYNER V. SNEAD, Judge.

* * L * »
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* * * * *
NOTICE OF APPEAL,

Pursuant to Rule 5-1, Section 4, of' #itie: Rules ‘of Supreme
Court of Appeals, the defendant Arthur Tievine, files this his
Notice of Appeal in the above styled catse and assigns as
error as follows:

1. The Court erred in entering a judgment by default in
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favor of the plaintiff and in permitting ex parie proof of the
plaintiff, without notice to the defendant herein.

2. The Court erred in denying the defendants motion to
set aside the plaintiffs judgment by default and permit the
cause herein to be tried upon its merits.

A. ANDREW GIANGRECO
. Attorney for Defendant.

JOHN A. BECK
Attorney for Defendant.

CERTIFICATION OF MAILING.

I he1 eby certify that a copy of the foregoing was mailed,
postage prepaid to Marshall A. Martin, Jr I., Esqulre Hern.
don, Virginia, all on the 12th day of March, 1962.

A. ANDREW GIANGRECO.
Virginia:

In the County of Loudoun Circuit Court Clerks Office.

Received and filed this the 13 day of March, 1962.

Te§te:

i J. T. MARTZ, Clerk.
page !‘43 >

* * * L *

NOTICE.

To l\lﬁfi shall A. Martin, Jr., Esquire, Attorney at Law, Hern-
don, Virginias

You are hene‘by notuﬁed that; rﬁhe defendant, through his at-
torneys, will on the 27th day of March, 1962 at 2:00 P. M,
E. S.'T., or soon thereafter as Counsel may be heard, in the
Circuit Court of Loudoun County, seek a stay of executlon
upon a final judgment rendered by this Court on the 25th day
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of February, 1962, and will further seek the designations into
the record, the following attached exhibits, ‘“A’’ and ‘‘B.”’

A. ANDREW GIANGRECO
Attorney for Defendant.

JOHN A. BECK
Attorney for Defendant.

Virginia:
In the County of Loudoun Circuit Court Clerks Office.
Received and filed this the the 27 day of March, 1962.

Teste:
J. T. MARTZ, Clerk
By F. R. HOWARD, Deputy Clerk.
* * * * *
page 47 }
B * * * *

“EXHIBIT A.”

April 27, 1961
Date

NOTICE OF CONFERENCE FOR TRIAL ASSIG:

BILLY K. LACY
- versus
ARTHUR LEVINE ;
TO: Marshall A, Martin, Jr., Esquire, n, Virginia,
A. Andrew Giangreco, Esquire, 120 | Street, Alex-
andria, Virginia

TAKE NOTICE that the above-entitled cause has been set
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for pre-trial conference, report and FIXING OF DATE OF
TRIAL in the Judge’s Chambers, Post Office Building, Alex-
andria, Virginia, on May 5th, 1961, at 3:20 P. M.

WALKLEY E. JOHNSON, Clerk
U. S. District Court.

THIS NOTICE IS BEING SENT TO LOCAL COUNSEL
ONLY. PLEASE NOTIFY YOUR ASSOCIATES.

Virginia:
In the County of Loudoun Circuit Court Clerks Office.

Received and filed this the 27 day of March, 1962.
Teste:

J. T. MARTZ, Clerk
By F. R. HOWARD, Deputy Clerk.

* * * * *
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* » * *

“EXHIBIT B.”’

S i

April the Eleventh, 1961
Martin, Jr., Esquire,

cent inquir ¥, 1 beg to say that motion
d willl dled in this way. At the next
[, which is May 5th, the action

ng od for that day. Prevxously you will
receive a nofice from the Clerk stating the hour at which

you will be reached. This merely means that on that occasion
a day will be assigned for the hearmg of vour i
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on May 5th but simply to diseuss it and obtain a day for the
hearing of your motion.
With kind regards, I am
Yours faithfully,
(SGD.) ALBERT V. BRYAN

ce: A. Andrew Giangreco, Esquire,
120 S. Royal Street,
Alexandria, Virginia,

John A. Beck, Esquire,

605 Southern Building,

Washington 5, D. C.

Joseph D. Bulman, Esquire,

Woodward Building,

Washington 5, D. C.

Virginia:

In the County of Loudoun Circuit Court Clerks Office.
Received and filed this the 27 day of Marech, 1962.
Teste:

J. T. MARTZ, Clerk
By F. R. HOWARD, Deputy Clerk.

* * * * *

A Copy—Teste:
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