IN THE

Supreme Court of Appeals of Virginia
AT R.ICHMOND

Record No. 5978

VIRGINIA:

In the Supretne Court of Appeals held at the Supreme
Court .of Appeals Building in the City of R.ich1nond on Tuesday the 6th day of October, 1964.
CHRISTINE 1-I. CHIT,YOOD,

Plaintiff in Error,

against

PRUDENTIAL INSURANCE

CO~£P ANY

OF AMERICA,
Defendant in Error.

From the Court of Law and Chancerv of tbe Citv of Roanoke
Stanford L. Fellers;· .Judge
·

Upon the petition of Christine H. Chitwood a writ of error
is awarded her to a judgment rendered by the Court of Law
and Chancery of the City of Roanoke on the 17th day of
April, 1964, in a certain motion for judgment then therein
depending wherein the said petitioner was· plaintiff and The
Prudential Insurance Company of America was defendant;
upon the petitioner, or some one for her, entering into bond
with sufficient securitv before the clerk of the said Court of
I...~aw and Chancery in the penalty of five' hundred dollars, witl1
condition as the law directs.
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RECORD

•

•

•

•

Filed in the Clerk's Office the 7th day of August, 1962.
Teste:
WALI(ER R. CARTER, JR., Clerk
GLORIA SEAl\1STER, D. C.
~IOTION

FOR JUDGl\IENT.

#10750

The undersigned CHRISTINE H. CHITvVOOD, as the
Plaintiff, moves the Court of Law and Chancery of the City
of Roanoke, Virginia, for a judgment against THE PRUDENTIAL INSURANCE COMPANY OF AMERICA, as
the Defendant, for the sum of THIRTY-':rHREE THOUSAND ONE HUNDRED FORTY-FIVE DOLLARS ($33,145.00), with interest thereon from May 8, 1962 until paid,
together with the cost of this action, all of which is justly due
~rom the Defendant to the Plaintiff by reason of the followIng:
(1) That the Defendant is incorporated under the laws of
the State of New Jersev and authorized to transact business
in the Commonwealth of Virginia with its registered office and
registered agent in Virginia duly designated and appointed;
and that the Defendant is duly licensed to issue and deliver
life insurance policies in the Conunonwealth of Virginia. and
maintains a Roanoke Agency within the bailiwick of this
Court to sell and deliver such life insnrmwe policies in the
surrounding area .
.(2) That within the City of Roanoke, Virginia, the Defendant, through its Roanoke Agency, did sell, issue and deliver its ''family policy'' life insurance contract, policy number 27-861-041, dated 1\{arch 5, 1962, containing the standard
provisions for life insurance policies required hy
page 2 ~ the statutes of the Commonwealth of Virginia, to
,JAl\IES OLIVER OHITvVOOD, ,JR.. , hereinafter
referred to as the ~'Insured", who then and until his death
resided in the City of Roanoke, Virginia, at 2513 King Street,
Northeast, by which policy the Defendant agreed to pay the
Plaintiff, who was tl1e wife of the Insured from then until his
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death, as the surviving beneficiary of the policy the sum
of Five Thousand Dollars ($5,000.00) on the death of the
Insured plus the additional sum of Seventy-five Dollars
($75.00) per month for sixty-five years less the number of
years equal to the age of the Insured at the time of his death
(which when discounted pursuant to the tables in the policy
for the Insured dying at the age. of twenty-one years equals
Twenty-Three Thousand One Hundred Forty-Five Dollars
( $23,145.00).

.

(3) That the policy also contained an additional provision
whereby the Defendant agreed to pay the Plaintiff as the
surviving beneficiary of the policy an additional sum of Five
Thousand Dollars ($5,000.00) if the death of the Insured
was caused by accidental, external or violent means.
(4) That the Insured paid all premiums due to the D~
fendant on account of the policy from the date of the insurance thereof until the time of his death; and that the insured performed all the conditions of the policy and violated
none of its prohibitions.
(5) That on May 8, 1962, the Insured, who was twenty-one
years· of age, died while said family policy i~sued to hin1 was
in full force and effect.
(6) That the death of the Insured was by accidental, external and violent means by virtue of a bullet wound accidentally fired from a pistol of the Insured.
(7) That the Plaintiff has properly surrendered the policy
to the Defendant and has made a claim for payment on the
proper forms provided by the Defendant, thereby furnishing
the Defendant with proper proof of the death of the Insured.
(8) That the Defendant has refused to pay to the Plaintiff
any of the sums due her pursuant to the policy but
page 3 ~ merely offered to return the premiums paid by the
Insured on account of the policy, or the sun1 of
Thirty-Five Dollars and Twenty Cents ($35.20).
(9) That the Defendant has substantially admitted all the
alleg·ations 'hereinbefore made but apparently refuses to pay
the Plaintiff the sum of Thirty-Three Thousand One Hundred
Forty-Five Dollars ($33,145.00), offering to pay her only
Thirty-Five Dollars and Twenty Cents ($35.20), by asserting
the defense of suicide within two years from the date of the
policy; that to simplify the issues by the pleadings, the Plaintiff hereby admits that the question of suicide is the only issue of fact to be deter1nined bv this ac.tion and if the Insured
did commit suicide the payment of Thirtv-Five Dollars and
Twenty Cents ($35.20) is all that is required of the Defendant; that for this defense to prevail, the death of the Insured
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by suicide must be proved by the Defendant in such a manner
as to exclude every hypothesis of accidental death of the
Insured; and that the Plaintiff expressly denies that the Insured committed suicide.
" 1

HEREFORE, by reason of the aforesaid, the Plaintiff
prays for· a judgment against the Defendant for the sum of
Thirty-Three Thousand One Hundred Forty-Five Dollars
($33,145.00), with interest thereon from ]\.fay 8, 1962 until
paid, together with the cost of this action.
CHRISTINE
By Counsel.

H:

CHITWOOD

JOHN H. KENNETT, JR., p.q.
318-A Second Street, Southwest
Roanoke, ·virginia.
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•

•

page 6 ~

Received and filed Aug. 27, 1962.
PATSY TESTER.1\IAN
Deputy Clerk.
ANSWER AND GROUNDS OF

DEFI~NSE.

Defendant The Prudential Insurance Con1pnny of Amf'riea
for its ground~ of d(lfense to plaintiff's motion for jndg·ment, says:
1. Defendant admits tlw nllegation~ of pnt·agTaph 1 of tlw
motion for judgment.
2. Defendant admits the ~mlP and delivery of its policy of
life insurance No. 27 861 041 to .ra1nes 0. Chitwood, .Jr., but.
denie~ tlw ren1aining· alh~gatimts of paragTaph 2 of thCl n1otion for judgrneut.
3. Defendant adn1it:;; tbe alleg·ations of paragraph 3 of tl1e
n1ot.ion for judg1nent.
·
· 4. Defendant admits tlw alleg·ations of parag..-aph 4 of thr·
motion fm· judgment.
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5. Defendant admits the allegations of paragraph 5 of" the
motion for judgment.
6. Defendant denies the allegations of paragraph 6 of the
motion for judgment.
7. Defendant admits that plaintiff has surrendered the
policy to defendant and has made claim for payment but
denies that plaintiff has furnis·hed defendant with
page 7 ~ proper proof of death of James 0. Chitwood which
entitles her to recovery of any sum from defendant
except as set forth in paragraph 8 below.
8. Defendant denies plaintiff is entitled to recovery of any
sum except a refund of premiums paid in the amount of
$35.20, tender of which to plaintiff has been made and refused
and which sum defendant hereby pays into the regist.rv of
this court.
9. Defendant admits that it has denied liability on the
policy upon the ground that Insured committed suicide but
denies the remaining allegations of paragraph 9 of the motion
for judg1nent, and further answering defendant says that the
policy provides, in part:

'' Suicide.-Death of the Insured from suicide within two
years from the policy date, whether the Insured is sane or
insane, shall limit the Company's liability to the return of the
amount of premiums paid.

•

•

•

•

•

''ACCIDENTAL DEATH BENEFIT PROVISIONS

•

•

•

•

•

"EXCEPTIONS: No Accidental Death Benefit shall be
payable if the injury or death results (1) from suicide or any
attempt thereat, while sane or insane • • •"
WHEREFORE having fully answered defendant prays
that the action be dismissed with costs.
THE PRUDENTIAl.~ INSURANCE
COMPANY OF AMERICA
By LEWIS T. BOOKER.
page 20
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THIS DAY came the Plaintiff by counsel after due notice
to the Defendant and begged leave of Court to file an amend,..
ment to the motion for judgment on which this action is based,
which leave of Court is hereby granted; and
IT IS ORDERED that the amendment to the motion for
judgment be, and the same hereby is, filed
IT IS FURTHER ORDERED that the Cl~rk issue process
as if the amendment were the original motion for judgment.
Enter 12/13/62.

S. L. F .

•

•
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•

•
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Filed by Leave of Court December 13, 1962.
PATSY TESTER.MAN,
Deputy Clerk.
AMENDED MOTION FOR JUDGl\tiENT.
By leave of Court, the undersigned CHRISTINE A. CHITWOOD, (instead of Christine H. Chitwood as alleged iu the
original motion for judgment), as the Plaintiff, 1noveR the
Court of Law and Chancery of the City of Roanoke, Virg·inia,
for a judgment against THE PR.UDENTIAL INSURANCE
COMPANY OF AMERICA, as the Defendant, for the ~un1
of THIRTY-THREE THOUSAND ONE HTJNDRED DOLLARS ($33,100.00), with interest thereon fron1 Decemh~r R,
1962 until paid, together with the cost of this action, al1 of
which is justly due from the Defendant to the Plaintiff hy
reason of the following:
(1) That the Defendant is incorporated under the lawR
of the State of New J ersev and authorized to transact husiness in the Commonwealth of Virginia with its reg-ist~red
office a.nd registered ag-ent in Virginia duly designated and
appointed; and that the Defendant is duly licensed to issup
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and deliver life insurance policies in the Commonwealth of
Virginia and maintains a Roanoke Agency within the. bailwick
of this Court to sell and deliver such life insurance policies
in the surrounding area.
(2) That within the City of Roanoke, Virginia, the Defendant, through its Ronaoke Agency, did sell, issue and deliver
its ''family policy" life insurance contract, policy number
27-861-041, dated March 5, 1962, containing the
page 22 r standard pro;visions for life insurance policies required by the ·status of the Commonwealth of Virginia, to JAMES OLIVER CHITWOOD, JR., hereinafter referred to as the "Insured", who then and until his death resided in the City of Roanoke, Virginia, at 2513 King Street,
Northeast, by which policy the Defendant agreed to pay the
Plaintiff, who was the wife of the Insured from then until his
death, as the surviving beneficiary of the policy the sum of
Five Thousand Dollars ($5,000.00) on the death of the Insured plus the additional sum of Seventy-five Dollars ($75.00)
per month for sixty-five years less the number of years equal
to the age of the Insured at the time of his death (which when
discounted pursuant to the tables in the policy for the Insured
. dying at the age of twenty-one years equals Twenty-Three
Thousand One I-Iundred Dollars ($23,100.00).
(3) That the policy also contained an additional provision
whereby the Defendant agreed to pay the Plaintiff as the
surviving beneficiary of the policy an additional sum of Five
Thousand Dollars ($5,000.00) if the death of the Insured
was caused by accidental, external or violent means.
(4) That the Insured paid all premiums due to the Defendant on account of the policy from the date of the insurance
thereof until the time of his death; and that the Insured performed all the conditions of the policy and violated none of
its prohibitions.
(5) That on May 8, 1962, the Insured, who was twenty-one
years of age, died while said family policy issued to him was
in full force and effect.
(6) That the death of the Insured was by accidental, external and violent means by virtue of a bullet wound accidentally fired from a pistol of the Insured.
(7) That prior to the filing of the original motion for judgment the Plaintiff properly surrendered the policy to the
Defendant and made a claim for payment on the proper forms
provided by the Defendant, thereby furnishing- the Defendant
with proper proof of the death of the Insured ;
page 23 ~ that, after the Defendant plead that the record· of
death was not sufficient "due proof" required un-
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der the terms of the policy, the Plaintiff filed with the Defendant at its home office on December 8, 1962, the two affidavits and an accompaning letter by the Plaintiff's counsel at.:tached hereto as ''Exhibit A", "Exhibit B", and 0 Exhbit
C'' respectively, and made a part of this amended motion
for judgment; and, since the Plaintiff hereby only prays .for
interest from December 8, 1962, all conditions prec.edent concerning due proof of death have been properly complied with
by the Plaintiff on the claim asserted .by this amended n1otion
for judgment.
. (8) That the Defendant has refused to pay to the Plaintiff
any of the sums due her pursuant to the policy but 1nerely
offered to return the premiums paid by the Insured on account of the policy, or the sum of Thirty-Five Dollars and
Twenty Cents (435.20).
(9) That the Defendants has substantially admitted all the
allegations hereinbefore made but apparently refuses to pay
the Plaintiff the sum of Thirty-Three Thousand One Hundred
Dollars ($33,100.00), offering to pay her only Thirty-Five
Dollars and Twenty Cents ($35.20), by asserting the defense
of suicide within two years from the date of the policy; that to
simplify the issues by the pleadings, the Plaintiff hereby admits that the question of suicide is the only issue of fact to be
determined bv this action and if the Insured did commit
suicide the payment of Thirty-Five Dollars and Twenty Cents
($35.20) is all that is required of the Defendant; that for this
defense to prevail, the death of the Insured by suicide must
be proved by the Defendant in such a manner as to exclude
every hypothesis of accidental death of the Insured; and that
the Plaintiff expressly denies that. the Insured committed
suicide.
WHEREFORE, by reason of the aforesaid, the Plaintiff
prays for a judgment against the Defendant for the sum of
Thirty-Three T'housand One Hundred Dollars ($33,100.00),
with interest thereon frmn .December 8, 1962 until paid, together with the cost of this action.
page 24

~

CHRISTINE H. CIDTWOOD
By Counsel.

JOHN H. KENNETT, JR., p.q.
318-A Second Street, Southwest
Roanoke, Virginia.
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Received and filed Jan. 3, 1963.
GLORIA DILLON, Deputy Clerk.
ANSWER AND GROUNDS OF DEF•ENSE TO
AMENDED MOTION FOR JUDGM;ENT.

Defendant The Prudential Insurance Company of America
for its grounds of defense to plaintiff's amended motion for
judgment, says:
1. Defendant adtnits the allegations of paragraph 1 of the
amended motion for judgment.
2. Defendant admits the sale and delivery of its policy
of life insurance No. 27 861 041 to James 0. Chitwood, Jr.,
but denies the remaining allegations of paragraph 2 of the
amended motion for judgment.
3. Defendant admits the allegations of paragraph 3 of the
amended motion for judgment.
4. Defendant admits the allegations of paragraph 4 of the
amended motion for judgment.
fi. Defendant ac:hnits the allegations of paragraph 5 of the
amended motion for judgment.
page 31 ~
6. Defendant denies the allegations of paragraph 6 of the amended motion for judgment.
7. Defendant adn1its that plaintiff has surrendered the
policy to defendant and has made claim for payment but denies that plaintiff bas furnished defendant with proper proof
of death of .Ja1nes 0. Chitwood which entitles her to recovery
of any sum from defendant except as set fortl1 in paragraph
8 below.
8. Defendant denies pl~intiff is entitled to recovery of any
sun1 except a refund of p~emi~ms paid in the amount of
$35.20, tender of which to plaintiff has been made and refused and which sum defendant has heretofore paid into the
registry of this court.
.
.
9. Defendant ··admits that ~t has denied liability on the
policy upon the ground that Insured committed suicide but
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denies the remaining allegations of paragraph 9 of the
amended motion for judgment, and further answering defendant says that the policy provides, in part:
'' Suicide.-Death of the Insured from suicide within two
years from the policy date, whether the Insured is sane or
insane, shall limit the Company's liability to the return of the
amount of premiums paid.

•

•

•

•

•

"ACCIDENT AI-A DEATH BENEFIT PROVISIONS

•

•

•

•

•

''EXCEPTIONS: No Accidental Death Benefit shall be
payable if the injury or death results (1) from suicid(\ or any
atte1npt thereat, while sane or insane • • •"
page 32

~

'VHEREFORE having fully answered defendant prays that the action be dismissed with costs.
THE PRUDENTIAL INSURANCE
COMP A~TY OF AMERICA
By EPPA HUNTON, TV

page 34
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ORDER.
THIS DAY carne the Plaintiff by counsel at the call of the
docket and requested the Court to rule on the motion by the
Defendant for summary judgment and
·
WHEREUPON, it appearing that the question of due
proof of death may be moot by virtue of the additional proof
of death alleged by the atnended motion for judgn1ent,
IT IS ORDERED that the motion by the Defendant for
summary judgment be, and the same hereby is, overruled
without prejudice to any n1otion concerning the subject thereof that the Defendant may desire to make based on all the
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pleadings as now mnended; to which ruling- counsel for the
Defendant duly objected and excepted.
~~nter

1/7/63.

S. L. F .

•

•

•
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INTERROG-ATORIES.
Defendant hereby files with the clerk of the court the following Interrogatories to be answered under oath by the
plaintiff on or before February 1, 1963:
1. State when, where, and by what court plaintiff was divorced from Calvin Dempsie Brown.
2. State v/hen and where plaintiff rriarri~d .Jan1es 0. Chitwood, ,Jr.

THE PRUDENTIAL INSURANCE
COMPANY OF AMERICA
By EPPA IIlTNTON, IV
ROBERT J. ROGERS
LEWIS T. BOOKER
Counsel.

.T anua ry 14, 1963.
Hereived and filed ,January 14, 1963.

PATSY TESTERMAN,
Deputy Clerk.

•

•

•

•

•

•

•

•
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RC'erived and filNl Feb. 8, 1963.

GLORIA DILLON, Deputy Clerk.
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ANSWER TO INTERROGATORIES.

The Plaintiff answers the interrogatories :filed with the
clerk of the court on January 14, 1963 as follows.
(1) The Plaintiff employed counsel to obtain her divorce
in the early part of the year 1961 and thought that she had
been divorced by a decree of the Hustings Court of the City
of Roanoke, Virginia. Her counsel in this action has examined
the papers of said divorce cause; and, based on his advice
to her, the Plaintiff states that she was never properly divorced from Calvin Dempsie Brown.
(2) The Plaintiff was married to James Oliver Chitwood,
Jr., in Chesterfield, South Carolina on November 26, 1961.
Given under my hand this 5th day of February, 1963.
CHRISTINE A. CHIT"\\TOOD

JOHN H. KENNETT, JR.. , p.q.
318-A Second Street, Southwest
Roanoke, Virginia.
page 38

~

State of Virginia,
City of Roanoke, to-wit:

I, Donnis J. Mundy, a Notary Public in and for the City and
State aforesaid, do hereby certify that Christine A. Chitwood,
whose name is signed to the foregoing writing bearing date on
the 5th day of February, 1963, has this day personally appeared before me in my jurisdiction and after being duly
swo~n, made oath that the above Answer to the Interrogatories is true to the best of her knowledge, inforn1ation nnd
belief.

Given under my hand this 7th day of February, 1963.
My commission expires June 13, 1966.
DONNIS J. MUNDY

Notary Public.

page 41
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MOTION FOR AMENDMENT OF ANSWER AND
GROUNDS OF DEFENS.E TO AMENDED
MOTION FOR JUDGMENT.
Defendant moves the court for an order permitting it to
file the attached Amended Answer and Grounds of Defense
to Amended Motion for Judgment in furtherance of the ends
of justice on the ground that plaintiff's Answers to Interrogatories filed on February 8, 1963, reveal a substantial de ..
fense upon which defendant is entitled to rely.

EPPA HUNTON, IV
ROBERT J. ROGERS
LEWIS T. BOOKER
Counsel for. Defendant.
Received and filed Feb. 26, 1963.

LENA TESTER}..f.AN,
Deputy Clerk.

page 42
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MOTION FOR SUMMARY JUDGMENT.
Defendant moves the court for summary judgment pursuant to Rule 3 :20 of the Rules of Court upon the ground that
it appears from the pleadings and admissions of plaintiff that
James 0. ·Chitwood stated that Christine D. Chitwood was his
wife, which statement was untrue when made and at the time
the policy sued on was issued and was as a matter of law
material to the risk assumed by defendant under the policy,
and that no material fact relating thereto is genuinely in dispute.
EPPA HUNTON, IV
ROBERT J. ROGERS
LEWIS T. BOOKER
Counsel for Defendant.
Received and filed Feb. 26, 1963.

LENA TES-TERMAN,
Deputy Clerk.
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MOTION FOR CORRECTION OF MISNOMER.
Defendant moves the court for an order correcting the
name of the plaintiff from Christine H. Chitwood to Christine
D. Brown, Christine D. Brown being the correct name of
plaintiff as set forth in plaintiff's Answer to Interrogatories
heretofore filed in this action.
EPPA HUNTON, IV
ROBERT J. ROGERS
LEWIS T. BOOI(ER
Counsel for Defendant.
Received and filed Feb. 26, 1963.
LENA TESTER.MAN,
Deputy Clerk.

page 45
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Received and filed Mar. 4, 1963.
GLORIA DILLON, Deputy Clerk.
MOTION.
Now comes the Plaintiff and moves the Court at the Pretrial Conference held on February 28, 1963, at 10 :00 o'clock
A.M. to simplify the issues to aid in the disposition of this
action in the following manner:
(1) That the Court strike paragraphs 2 of the grounds of
defense to the original and amended motions for judgment.
By these paragraphs the Defendant denies the Plaintiff is
the beneficiary of the policy and denies the policy calls for
the payment of $28,100.00; but the Defendant has admitted
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the Plaintiff is the named beneficiary ~ the ''Amended Answer and Grounds of Defense to Amended 1\{otion for J udgment'' sought to be filed at this pretrial conference and has
admitted the policy calls for the payment of $28,100.00 (in
addition to the accidental death benefit of $5,000.00) in paragraph 1 of the particulars of answer and the grounds of defense filed in September, 1962. No issue of fact is involved
by virtue of the admissions by the pleadings.
(2) That the Court strike the defense alleged in paragraphs 7 of the grounds of defense to the original and amended motions for judgment since the matter of due proof of
death has been adjudicated in favor of the Plaintiff by the
Court in considering a motion by the Defendant for summary
judg1nent made in September, 1962.
(3) That the Court strike the entire '' An1ended Answer
and Grounds of Defense to Amended :hfotion for Judgment''
sought by the Defendant to be filed at this pretrial conference because the Defendant by paragraphs 4 of the grounds
of defense for original and amended motions for
page 46 ~ judgment has admitted the Insured made no false
warranties. At the time the Defendant filed the
g-rounds of defense to the amended motion for judgment on
January 2, 1963, the Defendant knew of the possible defense
of false warranty and failed to alleged it thereby waiving- its
right to assert it. In absence of new rules to the conta.ru, a
defense of false warranty on an insurance contract. must be
made by plea in abatement and under pres~nt rules of procedure must be plead affirmatively. In view of the positive
allegations by paragraphs 4 of the original and amended motions for judgiuent, the defense must be considered waived.
Once waived, the defense is not ava.ilabe by amendment of
the pleadings.
( 4) That this action be tried by a jury before the bar of
the Court on the question of whether fhe death of the Insured
was caused by accidental means or suicide.

"THEREUPON the Plaintiff moves the Court for an appropriate order to control the conduct of this action in acco1·dance with this motion.
CHRISTINE H. CHITWOOD
By Counsel.
.JOHN H. KENNETT, JR., p.q.
318-A Second Street
Roanoke, Virginia.

16

page 47

Supreme Court of Appeals of Virginia

•

•

•

•

•

•

•

•

•

•

~

INTERROGATORIES.
The Plaintiff hereby files with the Clerk the following Interrogatories to be answered by April 17, 1963:
(1) State all persons or agencies who investigated the facts
contained in the application for insurance and other sinrilar
facts to determine whether the policy in question should have
been issued to James 0. Chitwood, Jr. (This Interrogatory
does not inquire about the persons who reviewed the facts
investigated by others.)
(2) State if this investigation or investigations included a
scrutiny of said James 0. Chitwood's marital status and of
the validity of the divorce between Christine D. Brown and
Calvin Dempsie Brown.
(3) If an investigation of the said marriage or divorce occurred, state what facts were discovered thereby.
CHRISTINE H. CHITWOOD
By Counsel.
Received and filed April 2, 1963.
PATSY TESTERMAN, D. C.

•

•

•

•

•
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•

•
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Received and filed Apr. 15, 1963.
GLORIA DILLON, Deputy Clerk.
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ANSWERS TO INTERROGATORIES.
Defendant for answer to the interrogatories served on it
by plaintiff on April3, 1963, by Eppa Hunton, IV, its counsel,
says:

1. State all persons or agencies who investigated the facts
contained in the application for insurance and other similar
facts to determine whether the policy in question should have
been issued to James 0. Chitwood, Jr. (This Interrogatory
does not inquire about the persons who reviewed the facts investigated by others).
Answer-The Retail Credit Company, Roanoke, Virginia,
made an investigation of the facts contained in the application in Roanoke an4 Rocky Mount, Virginia, although it did
not determine whether the policy in question should have
been issued.
2. State if this investigation or investigations included a
scrutiny of said James 0. Chitwood's marital status and of
the validity of the divorce between Christine D. Brown and
Calvin Dempsie Brown.
Answer-It did not.
page 51 ~ 3. If an investigation of the said marriage or
divorce occurred, state what. facts were discovered
thereby.
Answer-See answer to Interrogatory 2.
EPPA HUNTON, IV
City of Richmond,
State of Virginia, to-wit:
This day before 1ne, Beatrice C. Minson, a notary public
in and for the jurisdic.tion aforesaid, came Eppa Hunton, IV,
who made oath that he is counsel for The Prudential Insurance Con1pany of America, and who further 1nade oath that
the foregoing Answers to Interroga.tolies is true to the heRt
of his information anrl helief.
~fy

cmntnission expires : August 20, 1965.

BEATRICE C. MJNSON
Notary Public.

Supreme Court of Appeals of Virginia
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ORDER.

This day came the plaintiff and the defendant in the nbove
action, by their respective counsel, and the defendant moved
the Court for leave to file Amended Answer and G,rounds of
Defense to the Amended Motion for Judgment, which motion
was thereupon argued, and the Court being of the opinion
that the same should be granted, it is
ORDERED, that the defendant's .Ainended Answer and
Grounds of Defense to the An1ended Motion for Judgment be,
and the same hereby is, filed, to which action of the Court the
plaintiff, by counsel, excepted.
Enter April 15, 1963.
F. L. HOBACK, ,Judge Designate .

•

•

•

•

•
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Received and filed Apr. 23, 1963.
PEARL ALLISON, Deputy Cleric
A~fENDED

ANSWER AND GROUNDS OF DEFJ~~XSE
TO Al\fENDED 1\lfOTION FOR .JUDGMENT.

Defendant, for its amended answer and grounds of defense
to plaintiff's amended motion for judgn1ent, says:
1. Defendant reaffirms its answer and grounds of defense
filed on January 2, 1963, to plaintiff's motion for judgment.
2. James 0. Chitwood, Jr., in his application for insuranc('
stated that Christine D. Chitwood was his wife, whirl1 RtatP-
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ment was untrue when made and at the time the policy sued
on was issued and was material to the risk when assumed by
the defendant under the policy.
WI-IEREFORE having fully answered defendant prays
that the action be dismissed with costs.
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THE PRUDENTIAL INSURANCE
COMPANY OF .AMERICA
By EPPA HUNTON, IV
ROBERT J. ROGERS
LEWIS T. BOOKER
Counsel.
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PLAINTIFF'S RESPONSE.
The Plaintiff, in response to the amended answer and
grounds of defense to amended motion for judgment, says:
(1) That James 0. Chitwood, Jr., in his application for insurance did not made a false statement of fact but only made
an erroneous conclusion of law concerning the legal validity
of a marriage ceremony actually performed.
(2) That the legal validity of the marriage was immaterial
to the risk when assumed by the Defendant.
(3) That the Defendant has waived all warranty defenses.

WHEREUPON, the Plaintiff prays that the additional defense of false statement in the application for insurance be
overruled. .
CHRISTINE H. CHITWOOD
By Counsel.
Recoi ved and filed Apr. 26, 1963.
GLORIA DILLON, Deputy Clerk.
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NOTICE.
To: .Hunton, Williams, Gay, Powell & Gibson
1003 Electric Building
Richmond 12, Virginia
vVoods, Rogers, Muse & Walker
105 Franklin Road, Southwest
Roanoke, Virginia
PLEASE TAKE NOTICE that on June 5, 1963, at 9:30
o'clock A.M., or as soon thereafter as counsel may be heard,
at Room 319, Municipal Building, 218 West Campbell Avenue,
Roanoke, Virginia, the undersigned will bring to the attention
of the Court the objections made to the testimony of Robert
H. Woodward on April 19, 1963, and request a ruling on s~n1e.
CHRISTINE A. OffiTWOOD
By Counsel.
JOHN H. KENNETT, JR., p.q.
318-A Second Street, Southwest
Roanoke, Virginia.
Filed 6/6/63.

S. L. F .
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ORDER FOR SUBPOENA DUCE8 1'ECUJJ!l.
This day ca1ne defendant by its attorney, and it appearing
fron1 affidavit of Lewis T. Booker, of counsel for defenclaut,
tl1at certain underwriting· manuals a.bout wl1ich he has previously t(\~tined are in the pOSS(lSSion of Roh(\rt H. vYoodwn rd,
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Estate Life Insurance Company of America, 12 Kirk Ave.
W., Roanoke, Virginia, neither Robert H. Woodward nor
Estate Life Insurance Company of .America being a party to
the matter here in controversy; and it further appearing to
the Court that said underwriting manuals are material and
proper to be produced before this Court;
It is therefore ORDERED that the Clerk of this Court do
issue a subpoena duces tecwm to compel Robert H. Woodward
to produce all said underwriting manuals before this Court
at the Clerk's Office thereof in Roanoke, Virginia, at 11:00
A.M. on the 19th day of June, 1963, and keep all said- underwriting manuals thereafter available in court for use by said
defendant in preparation of its defense and at trial of the
a hove-styled action.
Enter 6/17 j63.

S. L. F .
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page 64 ~

April 1, 1964
Gentlemen:
It would appear that the issue to be resolved by the Court
in this case is whether or not under Section 38.1-336 of the
Code of Virginia a recovery on the policy in question which
was known as a "family policy" may be had where a false
statement in the application by the insured, although innocently made, be a material one to the risk assumed. It would,
fherefore, seem that whether or not the statement was innocently 1nade would not in itself permit a recovery in such a
case. The only consideration to be gi.ven to such a false statement would be to consider it in connection with the materialitv thereof. If the statement was false and material then
there can be no recovery regardless of the fact that it 'vaR
innocentlv made.
The Company had the right to rely upon the facts disclosed
hy the application for the policy in question in the absence of
kno,vledge of their falsity. That the Company did so rely
th~reon is apparent from the evidence in this case. No further
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investigation of this representation appears to have been
made. It also appears from the evidence that under such
circumstances, the Company, if the true facts had been disclosed to it as to the relationship of the parties, would not
have accepted the risk. That it was not the policy of the Company to accept such risks under a ''family policy''.
page 65 ~ It might be added that the evidence shows that
the Company would not issue a ''family policy"
where there had been a common-law marriage unless in States
where such common-law marriages are valid. The reasons for
such r~fusal would appear obvious.
The Court, therefore, concludes that the representations
made in the application in this case were false and ma.terial
to the risk assumed by the Company, and for this reason
avoids the policy.
An order may be prese.nted accordingly.
Respectfully,
S. L. FELLERS, Judge.
page 66}
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•

ORDER.
THIS CASE came on to be heard and tried upon the pleadings and evidence filed and taken herein and was argued by
counsel.
And it appearing to the court that the plaintiff's correct
name at the time of the institution of this action was Christine D. Brown, but that during the pendency hereof her name
was by appropriate proceedings legally changed to ·Christine
H. Chitwood, it is ORDERED that defendant's motion for
correction of misnomer be, and the same hereby is, overruled.
And the court having carefully considered the pleadings,
evidence, testimony of witnesses and argument of counsel
doth find that James 0. Chitwood, in his application for the
insurance policy on which this action is based, stated that
Christine D. Chitwood was his wife, which statement was untrue when made and at the time the policy was issued, and was
material to the risk assumed by the defendant under the
policy.
page 67 } Therefore, for these reasons and for the reasons
set forth in letter dated April 1, 1964 to counsel
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for respe~tive parties, copy of which is hereto attached and
made a part of this order, th~ court doth ADJUDGE and
ORDER that judgment be enter.ed for defendant, The Prudential Insurance Company of America, with its costs in this
behalf expended, to all of which action the plaintiff, by counsel, objected and excepted and full assigned her reasons.
Enter 4/17/64.
S. L. F., Judge.

Vl e ask for this :
EPP A HUNTON, IV
LEWIS T. BOOKER
OF HUNTON, WiLLIAMS, GAY,
POWELL & GIBSON
1003 Electric Building
Richmond, Virginia 23212
ROBERT ,J. R.OGERS
OF "rOODS, ROGERS,
MUSE & WALKER
105 Franklin Road, S. 1'\r.
Roanoke, Virginia.
Counsel for the defendant, The Prudential Insurance Company of An1erica.
I object to the findings and all other parts of this order and
except to the entry of this order:
.JOHN H. KENNETT, JR.
Counsel for the plaintiff.

page 68
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R-eceived and filed June 4, 1964.
1'\TALKER R. CARTER, .JR., Clerk.
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NOTICE OF TENDERING. TRANSCRIPT.

To Eppa Hunton, IV, Esquire and Lewis T. Booker, Esquire;
Hunton, Williams, Gay, Powell and Gibson; Attorneys at
Law; 1003 Electric Building, Richmond, Virginia; and Robert J. Rogers, Esquire; Woods, Rogers, Muse and.Walker;
Attorneys at Law; 105 Franklin Road, Southwest, Roanoke,
Virginia..
PLEASE TAKE NOTICE that on the 2nd day of June,
1964 at 11 :15 o'clock A. M., or as soon thereafter as counsel
may be heard, the undersigned will tender to The Honorable
Sanford L. Fellers, Judge of The Law and Chancery Court of
the City of Roanoke, Virginia, transcripts of the oral testimony and other incidents of trial tr~nscribed by a reporter
and request that the same be certified as a true copy thereof
and made part of the record for the purpose of an application
for a writ of error and supersedeas to the Supreme Court of
Appeals of Virginia from a judgment entered in this action
on April 17, 1964.
The transcripts have previously been exa1nined by counsel a.nd filed of record and briefs concerning same written
before the decision of the Court of Law and Chancery of the
City of Roanoke and its final judgment on April17, 1964. In
the event the same is already considered a part of the record,
the undersigned will move for an order stating same. In addition to the transcripts of all testimony previously considered,
the undersigned will tender a statement of the proceedings on
June 5,1963 at 9:30 o'clock A.M., a copy of which is attached,
and request the same be certified as a true statement of such
proceedings and made a part of the record for the purpose as
above mentioned.
CHRISTINE H. CHITWOOD
By Counsel.
•JOHN H. KENNETT, JR., p.q.
318-A Second Street, Southwest
R.oanoke, Virginia .
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Received and filed Jun. 11, 1964.
PATSY TESTER.MAN,
Deputy Clerk.
NOTICE O.F., APPEAL AND

ASSIG~MENTS

OF

ERRO:S:~

To Mr. "'\Valker R. Carter, Jr., Clerk of the Court of Law and
Chancery of the C,ity of Roanoke; and Counsel for the Defendant:
PLEASFJ T.A.l{E NOTICE that the undersigned Plaintiff,
Christine H. Chitwood, appeals this action in which final judgnlent was entered on April 17, 1964 and intends to apply to
the Supreme Court of Appeals of Virginia for a writ of error
and su.persedeas in regard to the aforesaid judgment; and,
for that purpose, the Plaintiff assigns as error the following:
(1) The granting by order on April 15, 1963 of leave of
Court to the Defendant to file its Amended Answer and
.Grounds of Defense to the Atnended Motion for Judgment.
(2) The sustentation by the Court of the motion by the D~
feudaut for summary judgment as contained in the final order
on April 17, .1964 when the pleadings alleged a controversy
thereby requiring trial and when the facts on which the findings were based were in controversy by conflicting testimony
thereby requiring trial by jury.
(:3) The failure of the Court to overrule the motion for
sun1n1al-y judgment on the grounds that the invalid or illegal
tnarriage of the insured to the Plaintiff was, as a matter of
law, imtnaterial to the risk assumed by the Defendant in isRuing- the insurance contract involved.
( 4) The failur~ of the Court to overrule the motion for
sutntnary judgment on the grounds that the invalid or illegal
tnarriage of the insured to the Plaintiff under the
pagP 71 ~ particular facts proved was immaterial to the risk
assumed by the Defendant in issuing the insurance contract involved.
( 5) · The admission by the Court of a response to an improper hypothetical question propounded by counsel for the
Defendant to the witness, E. F. Clark, over the objection of
ronnsel for the Plaintiff, who duly excepted.
(6) The failure of the Defendant to produce the underwriter~' manual on .June 1.9. 1963 in response to the direction
of the Court on ,June 5, 1963.
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(7) The consideration by the Court of secondary evidence
of the Defendant concerning its underwriting standards when
better evidence existed concerning its underwriting practices
and standards in the form of a written manual.
(8) The failure of the Court to certify the Statement of
Record of the proceedings June 5, 1963 submitted by the
Plaintiff on June 2, 1964 pursuant to notice to the Defendant
or of the Court to exercise -its duty otherwise to formulate
an accurate statement of the proceedings on June 5, 1963. A
copy of the staten1ent submitted is as follows:
Pursuant to notice to the Defendant bv the Plaintiff the
following appeared in the chambers of the Court on June 5,
1963 at 9 :30 o'clock A. M. :
The Honorable Stanford L. Fellers, Judge presiding
John H. Kennett, Jr., Counsel for the Plaintiff
Robert J. Rogers, Co-counsel for the Defendant
Mr. Kennett called to the attention of the .Judge objections
of the testimony of Robert H. Woodward on April 19, 1963 by
Mr. Eppa Hunton, IV. The objections concerned the produc-.
tion of a life insurance underwriter's manual. The Court declined to make any ruling- but deferred the same until the
hearing already scheduled for June 19, 1963. Then Judg<~
Fellers instructed Mr. Rogers to infor1n }Ir. Hunton that he
should produce any underwriter's manual of the Prudential
Insurance Company of America at the l1earing on ,June 19,
1963.

(9) The failure of the Court to certify the three transcripts
filed of record before judg1nent on which the Court based its
opinion and which transcripts wer.e submitted by the Plaintiff
on June 2, 1964 pursuant to notice to the Defendant.
(10) Any failure by the Court to certify the
page 72 ~ transcript as subsequently presented signed by
counsel of record for the Plaintiff and Defendant
and any rulings of the Court to the prejudice of the Plaintiff
concerning· any disagreement about the contents of the record.
CHRISTINE H·. CHITvVOOD
By ,JOHN H. KENNFjTT, JR., p.q.
Counsel .
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•
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April 2, 1963
10:00 o'clock A.l\L
Mr. Hunton: If our Honor please, this is the case of
Chitwood against The Prudential and, as Your Honor knows,
in whic'h we previously filed a Motion for Summary J udgment on the ground that the proof ·submitted did not conform
to the requirements and Your Honor overruled that. We are
now before Your :Honor on a Motion in connection with severalJnatters that we have now developed which were not then
known and could not then been known by the nature of thetn.
Our first Motion this morning is for correction of misnomer: the style of the suit at present is of ChristhH~ H. Chitwood, Plaintiff against The Prudential Insurance Company
of . An1erica. It now develops that she was not Christine H.
Chitwood, slw had never been divorced from her preceding
husband and altl1ough she had gone through the form and
ceremon~T of n1a1-riage to Mr. Chitwood she was divorced and,
therefore, under the Virginia Statutes the marriage was void
and her proper name was her name before her having gone
t.hroug·h tl1is tnarriage.
Now, we have in that connection, I may say to Your Honor
that that fact. which is the primary fact, that goe~
4/2/63 all through the tlu·ee several Motions that we hav(l.
page 4 ~ was brought to our attention 'vhen we fh·st heard
a rumor that the insured, Mr. Chitwood, and thi~
lady were not married. "\Ve filed interro~atorie~ because of
that rumor addressed to the Plaintiff to inquire as to when
and where she was divol'ced from her previous husband. and
when and wlwre ~he wnR married to tlw inRured, ?\fr. Chitwood.
The Defenda.nt-I tnean tlw Plaintiff, in J'(lsponse to our
interrogatories, filed an answer in which she admitted that
she had never been divorced frmn her prPvious husband.
Tlt(l an~wer of the Plaintiff iR as follows:
'' Tlw Plaintiff Plllployed Counsel to obtain her divorre in
t lw ea l'lY part of the year 1961 and thought she had been diYorred by a decree of the Hustings Court of the City of Roanoke, Virginia. Her Counsel in this action l1as exanrlned tlw

papers of said divot·ce cause and, based on his advice to her,
the Plaintiff statns that she was never properly divorced
ft·onl Oalvin De1nusev Brown. The Plaintiff was married
to .TamN~ Oliver Chit\vooil, Jr. in Chesterfield, South Carolinn on N OV(ltllh(ll" the 26th, 1961."
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Now, the application for insurance in this mat4/2/63 ter which was made out by the insured Mr. Chitpage 5 } wood on information he gave states-Question 16-A
through 18-applied to wife proposed for coverage
.under family policy. And the answers to those questions are
given. This is Question 23 : ''Does the last name of any dependent child listed in Question 19 differ from the proposed
husband's last name? If Yes, explain.''
And the explanation given is: ''Child's last name is Brown.
She is the mother' '-no, ''their mother and father were divorced.'' It is very difficult to read, ''in February, 1960. The
mother has full custody of child.'' Now, you will observe
that the insured said that they were divorced in February,
1960, but this Plaintiff says in her answers to the interrogatories that she employed Counsel in the early part of 1961
to obtain her diyorce; and I have the original file here, No.
7649, from the records of the Hustings Court of the City of
Roanoke in the case of Christine Dunman Brown, Complainant against Calvin Dempsey Brown, Defendant, who was then
in the Service. And while there are depositions in herean answer was filed on behalf of the Defendant-the depositions were taken without notice to the Defendant and/or to
his Counsel.
·
And while an Order was drafted and apparently submitted
to the Court granting the divorce, it has never yet
4/2/63 been entered; and from an examination of the
page 6 } papers in the case, I doubt very seriously whether
the thing could be properly entered at any time. The
depositions on which it is based having been taken without
notice.
The Defendant, although having written a letter six months
before the proceedings were instituted, sayin~ that he waived
his rights under the Soldiers and Sailors Civil Relief Act,
nevertheless, when the suit was instituted in fact claimed 'his
rights under that Act and there has been no proper proceeding under it to dispose of the matter in view of his claim. So
I say to Your Honor these people have not been divorced.
We have filed with the Court these three Motions, the first
is to amend and correct the misnomer of having broug-ht the
suit in the name of a Mrs. Chitwood when~ in fact, because
she had not been divorced, her name was still Brown. The
second Motion which we have filed is for an amendment of
our Answer Rnd grounds of defense to the amended Motion
for Judgment. ·to set up specifically the fact that she was not
married and that the representation made by the insured at
the time that he applied for the policv was, in fact, false at

Christine H. Chitwood v. Prudential Insurance Co.

29

that time, no divorce having yet been granted to Mrs. Brown
or Chitwood and was, in fact, false and was material to the
issue, material to the risk-that is the risk on the
4/2/63 policy. And the third one being a Motion for Sumpage 7 ~ mary Judgment which is based on her admission
that she was not divorced at that time, and which
we would like to have leave of the Court to introduce evidence
to show the materiality of the fact that a man and woman
living together is a matter material to the risk of insurance;
and that the Company would not-neither this Company nor
other companies-have issued a policy under those circumstances had it been known that she had not been divorced
from her first husband.
The Court : · All right.
Mr. Kennett: If it "ple_ase the Court, in answer to the first
Motion to change the name, it is true that it's probably a
misnomer, however, at the present time the name of the
Plaintiff is Christine A. Chitwood. I hand to you, after the
other Counsel can observe it, an Order of the Sixth Judicial
Circuit.
(Copy of Order referred to above handed to Counsel for
the Defendant for inspection.)
The Court: What is that, sir?
Mr. Kennett: I will exhibit it to the Court.
(Order handed to the Court for inspection.)
The Court: Who had this Order entered f
Mr. Kennett: I did.
4/2/63
The Court : Was the Court apprised of the fact
page 8} that the suit was pending beret
Mr. Kennett: Yes, sir, I will show you my letter.
Actually, in this case we were really in a predicament, leaving this suit aside. In the first place, Mrs. Chitwood had just
made an application to become a Notary Public in Bedford,
she works for a Bedford Attorney and he wanted her to be
a Notary Public.
When she found out that her name wasn't ·Chitwood and
her income tax return matters-you know her W-2's-she has
to sign an income tax return. And all of those have to be
signed in the name of Chitwood. There were numerous reaRons, independent of this suit, why she had to change her
name in order to maintain her living. She had actually signed
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contracts, leases on her house and everything in the other
name.
Now, she lives in the Town of Bedford and it would seem
to me that I had no other choice but to go there; I would
rather have brought that up here. But I wrote Judge Burks
a letter explaining· that to him and also explaining that this
matter was pending, and that is how I came across it. But
the purpose of entering the Order is not just for this suit
because I don't think it's material to this suit what her
name is, but I think it was necessary to do that
4/2/63 independent of this suit.
page 9 ~ The Court: All right, gentlemen, what do you
have to say to that Y
·
Mr. Hunton: If Your Honor please, I have no objection
to the Order being filed in this matter~ nor do I have any objection in the light of the Order of it continuing in the name
of Chitwood, bearing in mind that the Order was entered only
three days ago, March 28th, and in the face of the Motion
which had been made in this case.
Mr. Kennett: That is understood.
Mr. Hunton: It is a recognition of the soundness of our
position I think.
Mr. Kennett: There is no question about that. I mean,
if her name is Chitwood. But she was faced with the proposition that she's got to file income tax returns and a lot
of other things, and she has to sign them under the penalties
of perjury that her name is Chitwood. Anyhow, that takes
care of the first Motion.
Mr. Hunton: If Your Honor please, I think it would be
in order to ask that Counsel file a copy of his letter to Judge
Burks, along with this Order.
Mr. Kennett: All right.
The Court: All right.
Mr. Hunton: And that they both be mach-' a
part of the record.
·
4/2/63
page 10 ~ Mr. Kennett: All right, I will have to photograph it; I have my office copy but I don't hnve
it-if you want to see it, I have got it here.
The Court: I don't want to see it; let him see it if he
wants to see it.
(Letter dated March 28, 1963 and Order dated March 28,
1963 were received in evidence and marked Defendant's Exhibit A.)
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Mr. Kennett: All right. And in regard to Motion No. 2,
that is the Motion for Leave of Court to permit the defendant
to amend the Pleadings. Now, in the original Motion for
Judgment Paragraph 4 alleges ''that the insured paid all
the premiums due to the Defendant on account of the policy
from the date of insurance thereof until the time of his death;
and that the insured performed all conditions of the policy
and violated none of its prohibitions''.
That was an affi.rmative allegation that all warranties were
complied with. The Defendant answered in the original
grounds of defense, Paragraph No. 4, ''The Defendant admits the allegations in Paragraph 4 of the Motion for Judgment". Now, there was an amended Motion for Judgment
filed to take care of this proof of death situation after an affidavit was sent in. Paragraph 4 of the amended
4/2/62
Motion for Judgment alleges- ·
page 11 r The Court: 'Vait a minute. Are you objecting
to him filing the rest?
Mr. Kennett: Yes, sir.
The Court: The objection is overruled, sir.
Mr. Kennett: Excuse me, sir. My ·objection is that he
bas waived the defense by pleading against it. In other words,
he has filed an admission of warranties after being informed
of it.
The Court: After being informed of it Y
Mr. Kennett: Yes, sir, that's what I'm leading to.
The Court :
ell, go ahead.
Mr. Kennett: I'm trying to lead to the facts.
The Court: All right, go ahead, let's see.
Mr. Kennett: All right. Then the amended Motion for
.Tudgment alleges the same; it says ''that the insured perfornled all the provisions of the policy" and is an affirmative
nllegation of no false warranty. Now, the grounds of defense filed in response to that, or the grounds of defenBe to
the amended Motion for ,Judgment filed on JanuarY 2rid
eonws along, and I quote Paragraph 4, and says: "The Defendant aclnrits the allegation of Paragraph 4 of the an1ended
A{otion for .Judgment." This ·waiver of fhe ''rarranty defensC\-in effect, that is what ,vhat is-was made at the time
this Pleading w·as filed on January the 2nd, at
4/2/63
least that's the date of the certificate to me. I
p:lp:e 12 ~ don't know when it was filed with the Court.
Now, the Judge overruled the Motion for Snn1mary .Judgment in December 13, 1962. 1\fr. Hunton, in hit'

''r
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letter and in his argumment to you, says they had heard rumors that this divorce was improper and then filed interrogatories. He says in his letter that they waited to file the interrogatories until after getting your ruling on the Summary
Judgment, which means that based on his argument and his
letter in the record he had heard this rumor, knew of the
possibility of this defense prior to filing this waiver of the
defense.
Then he comes along on January the 14th and files the interrogatories and it is true that the interrogatory wasn't. put
in the record until February the 7th, but he knew of this defense or suspected it. The normal procedure would have been
to have raised the defense, or to have filed interrogatories to
see if you had the defense. Instead, he says ''they may not be
married but I '11 go ahead and waive the defense now, admit
no false warranty, and then come along and ask for an interrogatory and find out if he did have a defense''.
It is true he wasn't in the record but he suspect4/2/63
ed it; he just now stood up in front of the Court
page 13 ~ and said he knew about it. He sa:id it came to his
attention and, therefore, he filed interrogatories.
But he says in his letter to you that the reason why he waited
until January the 14th is that he wanted to see 'how you were
going to rule on the ~1:otion for Summary Judgment, meaning he knew it, he knew of the defense before then. And I
quote the letter to you.
lV!r. Hunton: What is the date of it, please, sir¥
The Court: Oh, well, that's merely a technical matter; I'n1
not going to argue about that.
Mr. Kennett: And there is ample law to the effectThe Court: I want to know what the effect of misrepresentations had in the policy. That's all I want to know.
Mr. Kennett: All right, sir.
The Court: I want briefs on that subject. That's all I
want.
.
Mr. Kennett: There are briefs on it.
The Court: Well, if there are briefs on it, that's all right.
Mr. l{ennett: Now, the effect of that is as follows. I will
give the Court my rationale on that. It is pretty well briefed
actually; Mr. Hunton and I cited many of the Raine
4/2/63
cases.
page 14 ~ }fy first memorandum went to the effect that it
doesn't make any difference about the beneficiary,
if the woman is named beneficiary sufficiently to be designated,
her description as wife is escretio personae~it makes no difference. I think they agree with that. In other words, if the
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money is to be paid it is to be paid to Mrs. Chitwood. This
goes on, ''a false statement to void the policy and return the
premium''. She is the only person who can make a claim. It
doesn't affect insurability. He has insurability other than
on his own life so, therefore, he can take out a policy on his
life and name anybody he wants to as beneficiary. I think they
agree to that. The real defense, the one they are raising, the
one they filed, the amended Motion for Judgment, is that the
statement in the application of insurance constitutes a false
warranty and that is why I say they waived it because if they
waive the false warranty by saying they didn't know it, and
then after they knew it-then how, assuming they hadn't
waived it-the law is that any statement-there is a- Statute
covering that-any statement in the application for an insurance policy in the claimant statements does not and is
deemed to be a representation rather than a warranty and
will not void the policy unless it is material to the
4/2/63
risk.
page 15 ~ Now therefore, the law is clear that it is not a
question of whether a person intends to cheat the
insurance company, it is a question of whether the staten1ent,
one, was false; and, two, whether it's mate:rial to th.e risk.
Now, I think we both agree to that and, of course, that is the
issue being raised here.
Now the law is, in regard to this thing, that at an early case
at comnwn law they held that a man who n1ade a warranty,
that he stated that he was married and, in fact, he wasn't
because of an impediment; but had gone throug·h a formal
eeremony didn't make it a false warranty. That was a false
eonclusion of law rather than a statement of fact.
I think the Virginia cases hold that a warranty is a statement of fact, the condition of which the insurance wouldn't
exist. If a man is married, goes through a ceremony, then
the majority view is that doesn't constitute a false warranty
although there is an Arkansas case, and the only one I could
find to the contrary. That is under the common law without
the Statute.
Now, in Virginia, with the Statute, it would make no difference whether you concluded it to be a warranty or not; and in
Virginia the Statute says that all these statements are representations, not warranties. .Anything in the
4/2/63
policy not to the contrary unless material to the
page 16 ~ risk. So the issue here is that, one, is that false
statement of fact and, two, is it n1aterial to the
risk. These other old cases that go along the line of saying
that it isn't a false warranty and that if the man didn't know
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he wasn't married, then he is not a bad insurance risk if he
leads a good, clean temperate life, he's all right. And if he is
out living a lascivious life then ,of course, it is false warranty
Now, the first Virginia case is Lindsey v. Continental Insurance Oo1npany. In this case the Court had a long dictum
about the fact the man said that the beneficiary was his wife
when she wasn't; there was a pertinent question material t~
the risk because the insured, or the insuror had a right to
know whether the insured was leading a good, clean and decent life. They held it to be material for that reason. And
they reversed ·the case and sent it down for a new trial on tl1e
g-rounds whether it was willful.
And the annotation of that case which is in the Virginia
Law Register says this puts Virginia in line with the majority view throughout the country, that a willful false statement
of marriage to t11e beneficiary voids the policy. Now, at that
time the Statute said that these representations in the policy
would be representations and not warranties if
4/2/63
material to the risk, or if willfully made; either
page 17 ~ one or the other-two mutually exclusive reasons.
Nov" tlw Court came along here and 11eld that it
had to be willful so, in effeet, if it were material to the riKk ·
that alone would be enougl1 to void the policy becauHe mut.eriality of the risk or willfulness would be enough prior to
1919. In 1919 thev took the willfulness out Hnd left the materiality to tlw 1·i"~k. In other words, they made it easiet· on
the insuror, or the insured and harder on t'he insuror. So certainly the revision in 1919 doesu 't help them any. In the Lindsey case whieh is annotated in the Virginia Law RegiHter,
saying that it takes willfulness which will still control.
Now, they come along and say-well, they held in that
case that it could be material to the risk, willfuness is not n
factor, it is a question of n1ateriality. l\iy rationale i~ that
the Court, in effect, held that it is not material to tlw risk
unless he knows it because he is not leading an unclean life:
if he thinks he is married he is leading a p1~udent life. A1Hl
the Supreme Court of Appeals held precisely· that in Gree·n
v. So1t·th1o'est Voluntary Association.; that ca~e is rig-ht squarl'
on the thing. It holds in that case that a man listed hi~
fiancee as hi~ wife ancl mnde l1er beneficiary, and
4/2/63
thP In~mrance Company tried to void the nolicY. n
page 18 ~ was a suicide case just like this one, and the Cmn·t
held in that case, and I quote: "The misrepreselltation of the relationsl1ip of the beneficiary to the assured diu
not increase the chances of loss insured a!?,'ainst. The risk
ar~epted lly the insurm~ was not affe<"ted lly the rC'lati011~hip
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of the beneficiary; the risk was the same whether she had been
named fiancee, cousin or dependent; the misrepresentation
had no relationship to the death. Virginia Code Section 4-20
cites all statements, declarations and descriptions in any
application for a policy of insurance shall be deemed representations and not warranties, and no statement in such
application or in any affidavit made before or after loss
under the policy shall bar recovery upon a policy of insurance
to be construed as a warranty. Anything in the policy to
the contrary notwithstanding unless it clearly be proved
that the answer or statement was material to the risk when
assumed and untrue.''
In other words, it must be material to the risk; willfulness
isn't a factor, but it must be material to the risk. And they
· held here that it is not material to the risk and, in effect, they
go on to disting11ish the Lindsey case that he relies on.
And in that case they pointed out, they say the
4/2/63
authority says the cases of Continental Casutilty
page 19 ~ Company and Provident Relief .Association v.
Butts relied upon by the Defendant are readily
distinguishable from the present case.
In the Lindsey case a recove!ry was denied be0ause the application falsely named the beneficiary as a witness of the
insured when she, it turned out she was a· woman living with
him in illicit co·habitation and thence this is the key to it. It
says ''the manner of living of the insured was held to increase the risk''. In other words, the Court says that it
doesn't make any difference unless the manner of living
would increase the chances of death. That would only occur
where the man didn't know it.
If he was intentionally and overtly living a lascivious life
with a woman, then he would be the type of person they
wouldn't want to insure; but if he didn't lrno'v it, then it
would have no effect on his death. So willfulness is not a factor, it is not. .And that is in line with the entire country .
Now he cites American Jurisprudence and he cites where it
says "if a person makes a warranty that they are married
to the beneficiary and it does not void the policy;'' then he
cuts it off. The very next paragraph after he stopped quoting comes right along and says, "however, if the
4/2/63
insured thought he was married but the marriage
pag·e 20 ~ was invalid because of an impedhnent, it doesn't
_ void the policy". It comes right along my way,
the very quote that he makes. In fact, there is only one ease
that I have seen to the contrary and th~t is some ArkanRA~
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case where they didn't know about it. And I submit that it is
not material to the risk.
And there is one other factor, and that is the question of
materiality which is generally one for the Court. The ·Court
has held as recently as 193 Virginia-this had to do with the
false statements in a health insurance policy-and they held
there that where the man made the false statement and it was
false-no question about it-then they held that it didn '1
make any difference whether he knew about it or not, it
didn't have to be willful; and then they held it was up to the·
Court to decide the ~teriality. So in this case they would
have to decide, one, is the false statement and then the Court
decides the materiality. But the rationale for the Court is
whether the man knew that he was, or that he wasn't married
because it doesn't affect the risk. And the Court of Appeals
has held precisely that in Green v. Sou,twwest Volwntary Association.
The Court : All right.
~fr. Hunton: If the Court please, it seems to be
4/2/63
admitted in the argument of Counsel for the
page 21 ~ Plaintiff that the representation that the Plaintiff
was the wife of the insured was untrue. The other
fact that is not before the Court and that is the question of
the materiality of that representation; and we have two witnesses here that we would like to put on to prove that that was
a material fact in regard to the risk assumed, and we would
like then to put these two witnesses on at this point.
Mr. J{ennett: ''Tell, now, Your Honor, I object. As T understood, this was to be a pre-trial conference; I rna,. lun·p
witnesses too hut I didn't know we were getting· into that.
Mr. Rogers: As a n1atter of fact, if it please the Court,
at the last time this conference was scheduled Mr. Kennett
and I discussed the matter of having witnesspg and I indicat(ld
to Mr. Kennett that we would have 'vitnesses, and Mr. Kennett suggested that it was appropriate to have a Court Rf'porter and I agreed with him. And, as a matter of factMr. Kennett: I discussed it with Mr. RogcrH, th\.ln T
gathered from the conversation that we weren't going to .
offer any. We said we might when we discussed it.
The Court: I don't know how th(l Cou1·t could pas~ on
the question of materiality without hearing sonll'
4/2/63
evidence.
page 22 ~ Mr. Kennett: What about n1y opportunity to
have witnesses to the contrary then f I mean, in
other words, t11is was I understood to b~ a pre-trial confer-
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John F. Jolly.
ence; this would be a question at the trial of the case, I mean
to testify to the facts.
Mr. Hunton: It is not a trial of the case, but rather it is
a question for the Court to determine; that is the reason we
are here.
Mr. Kennett: The Court is to get the basic facts, what the
representations are; the question of materiality is one for
the Court. If they show something about the facts of the
marriage and all that; but they're telling you what an insurance policy, or how they would determine the risk.
The Court: All right, sir, I will give yon an opportunity
to produce any witnesses you have.
Mr. Kennett: . I still object on the grounds it's immaterial.
MR. JOHN F. JOLLY,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Booker:
Q. Mr. Jolly, state your name and address?
A. John F. Jolly, 3030 Burnigh Road, Roanoke,
4/2/63
Virginia.
page 23 ~ Q. By whom are yon employed?
A. Prudential Insurance Company of America.
Q. What is your capacity?
A. I am Manager of the Roanoke office.
Q. Are you a member of any organizations in the insurance
industry?
A. Several.
Q. State them and please speak into the n1icrophone!
A. I am a member of the Life Underwriters Association,
l\Ianagcrs and General Agents Association, and Charter Lif<'
tJnderwriters Association.
Q. What is the Chartered Lif<' UnderwritP.rg Association?
A. It's an .Association of those members who have completed a series of courses througl1 the Atnerica.n Colleg·e of
Life Underwriters.
Q. How long have you been employed by Prudential?
A. Seventeen years.
Q. Are you familiar with the type of insuranc<? which
Prudential writes?
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John F. Jolly.
A. I am.
Q. In the policy in question in this suit, if it had been made
known to you that Mrs. Chitwood had not been divorced
from her first husband but was living together with Mr. Chitwood at the time the policy application was made,
4/2/63
would your Company have written the policy Y
page 24 r A. They would not.
Q. And why is that?
A. Well, living together, unmarried, does not improve the
mortality tables any; it is a poor risk.

Mr. Booker:
tions.

Thank you, sir. Answer Mr. Kennett's quesCROSS EXA1tiiNATION.

By Mr. Kennett:
Q. Now I think that the law agrees with you on that. But
now if a man does not know he is living together illicitly
and has gone through a valid, or invalid rather, but marriage
ceremony where he has gotten a marriage license such as this
one I exhibit to you (indicating·), and for all intents and purposes he thinks he is married; he has got his marriage license
hanging up on the wall and in ''home sweet home''. 'Then
would that increase the risk, the mere fact that there was
some unknown impediment to marriage?
A. If the Insurance Company lmew it, they would not issue the contract because it would not be a good risk.
Q. Why?
A. Because suppose the husband comes home and he might
not even enjoy this. Now this is a poor risk.
Q. We're talking about a supposed husband and wife
who think they are divorced.
4/2/63
A. Well, if the man knows it or not, but i:f the
page 25 r insurance company knows it they will not issue
the contract.
Q. Well, you said the reason why is because living illidtly
would mean the man would-a man who leads an im1noral
life knowingly 'vould be a bad risk 7
A. Right.
Q. Well, why would he be a bad risk if hP- didn't know it?
Now what act would he be doing that would tend to shorten
his life?
A. If the insurance company knows it, it is a bad risk.
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John F. Jolly.
Q. On what criteria?
A. Well, it's just not conducive to long life for two people
enjoying the same woman (laughter).
Q. Well, what I'm talking about is a ,situation where a
man is married to a woman, thinks- he's married to a woman,
but is not valid because of an unkown impediment and there
is no other man living with her but this man; and other than
the fact that the unkown impediment, there is nothing else
involved. I'm not talking about that-that you want to make
a hypothesisA. Well, if the insurance company ImowsQ. That wasn't my question.
A. Well, you're asking me about a moral opinion, that is
something else.

Mr. Booker: If Your Honor please, we ohject
to the question and unless it is phrased in what the
~ Insurance Company does know, because the sole
issue here is if the Insurance Company were apprised of these fact would it have written the policy. That
is the issue before the Court. So any question must be based
on that assumption or it is not a proper hypothetical question.
Mr. Kennett: Well, I'm cross examining him.

4/2/63
page 26

Q. (continued) My question was : Why wouldn't the Insurance Company have issued the policy had they knownhe ·says because people living together illicitly is not conductive to long life. Now I'm cross examining on that point and
I think I've got a right to do it.
The Court: Go ahead. I see what you mean.
By Mr. l(ennett: (continues examination)
Q. Now, how would it tend to shorten the man's life by an
impediment to his marriage unknown by anybody in his immediate family?
A. I can't answer it; I don't know how it would shorten his
life.
The Court: Well, I can answer it. He might be shot,
mightn't he (laughter) ?
Mr. Kennett: Well, now, we are assuming a situation
where the other husband has gone off and gotten remarried.
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Jo,hn F. Jolly.
The Court: Well, I don't know about that.
4/2/63
Mr. Booker: If Your Honor please, those facts
page 27 } are not in issue here .. How can we possibly assume
that? And if the other husband did it, he's also
guilty of bigamy.
Mr. Kennett: We're talking about the question he n1ight
get shot.
The Court: Go ahead and ask him the question then.
By Mr. Kennett:
Q. All right. Suppose then that the other husband is married and has a family and he doesn't know the impediment in
their marriage f
A. I'm not-what was the question f
Q. The question is how would that shorten t'he man's lifeY
The first husband--excuse m~, not the first.
A. How would it shorten his life Y
Q. No, the insured. The man is married, the marriag-e is
invalid because the wife has an existing husband and she is
not divorced from him; she thinks she's divorced and he
thinks she's divorced; they're married, their life is not in
any way influenced by the lack of divorce from the previous
husband. The other husband has gone on his way. Now, v.rhat
I want to kno'v is: How would that tend to shorten the life
of this insured f
A. Well, Mr. Kennett, I am not an actuary but I can tell
you this: If you've got a man and a woman liv4/2/63
ing together that are not married, I don't know of
page 28 ~ an insurance company that 'viii issue that policy if
they know the fact, regardless.
Q. The question is how would it shorten his lifeY
A. Well, I'm not an actuary.
By the Court (interposing) :
Q. Is that a rule of all insurance companies, do you know
that?
A. So far as I know, yes. Now I don't know the rules of
all the companies but I have never run into one that would
issue a contract under those conditions.
By Mr. Kennett:
Q. Well, then this statement here by the Court of Appeals
is not adhered to by the insurance company. Let me read the
statement-
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Ployd N. Bailey.
~Ir. Booker: If Your Honor please, he can't ask the witness to state a legal conclusion. I object.
~Ir. Kennett:
Q. I'm asking him this : He has said no insurance company
does it, yet the Court of Appeals says it is not material to the
risk..He says no insurance company does it: I .iust want to
find out if he's actuallyA. I said I know of no insurance company.
Q. That's what I'm asking you. I just want to know if you
know of any insurance company that would agree with this
statement here?

By

4/2/63
page 29
~Ir·.

:Nir. Booker: Your Honor please, Mr. Kennett
is tnisquoting that case.
The Court: . AJI right, don't g0 into that.
KennPtt: A11 right., that's all.
~

T1w witness stands aside.
MR. F,LOYD N. BAILEY,
c.alled as a witness in behalf of the Defendant, being duly

Hworu, testified as follows:
DIR.:E~CT

EXAMINATION.

Ry ~[r. Book(lr:
·Q. ~Ir. Bailey, please state your nan1e and address!
A. Floyd N. Bailey, H539 Grandin Road :Rxtension.
Q. Roanoke?
A. Roanoke, Virginia.
Q. By whom are you employed 1
A. Shenandoah Life Insurance Company.
Q. What is your position at the Shenandoah Life Insurance Company?
A. Secretary-Vice President, Underwriting.
Q. What is your primary responsibility at Shenandoal1
Life!
A. It's underwriting the applications,- by which we mean
t.he applications come frotn the field force and it hits my jurisdiction, and it comes under my jurisdiction to
4/2/63
work it up and a.pprove the risk on whatever basis
page 30 ~ we determine it should be approved on, or decline
it. in Rome instances.
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Floyd N. Bailey.

Q. How long have you been employed by Shenandoah Life f
A. Thirty-four years.
.
Q. Mr. Bailey, assume that a policy application was presented to your Department in which the insured applied for
coverage in excess of $30,000 upon his own life; assume
further the proposed policy included insurance on the life
of the wife and minor children of the family; assume also
that the application disclosed that the wife named in the
policy had a prior husband from wh01n she had not been
divorced and who was still living; assume that the proposed
insured at the time of the application was twenty-one years
old, the named wife twenty-seven years old, that both were
members of the white race and that they lived in Roanoke,
Virginia. Assume that the proposed insured and the named
wife had been through a marriage ceremony. Do you have an
opinion as to whether your Company would have written the
policyT
A. No·, I don't think we would. First of all, there are
many criteria which you us.e in determining whether a risk
is acceptable or not; some of those criteria are morals and,
of course, in underwriting what you are trying to do i~ to
apply your statistics or mortality to determine whether the
person will live a normal expectancy. And certain-there are
various things that affect that expectancy, moral l1a.bits, such
things are and son1e of those things.
4/2/63
This, to my way of thinking, and under our syspage 31 ~ tern would constitute a possibility of a violent
death, which cannot be very well underwritten.
And you are not underwriting-you are gambling. So. we
are not in the gambling business, we are h1 the insurance
business.
Q. Is it the risk of violent death that increases the risk in
a situation where' there is another living husband?
A. There is a possibility of a violent po~sible death and
that increases the hazard.
Q. Based on your experience in the insurance industry, is
tha.t the policy of companies generally for people in this catl~
gory described as I have described them f
A. Well, it is rather difficult to say 'vhat all companies
would do; I do know this: That this is a tenet of underwritin~ practices and most companies follow the same underwriting practice throughout the country. And judging from that,
I would say that most companies would follow the same practice that W(l do.
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/lloyd N. Bwiley.
Mr. Booker: Thank you. \Vould you please answer .Mr.
l{ennett 's questions Y
CROSS E!XAMIN.ATION.

By Mr. Kennett:
·Q. In the event that the hypothetical question that he originally asked you about-assuming this, and the other 'had
been only a $5,000 policy, would that have made
4/2/63
a11y difference then 1
page 32 ~
A. No, the amount wouldn't phase nw one way
or the other; it could have been a half a million
or it could have been $1,000, the same way, it's a matter of
degTee then.
Q. In other words, then in effect the reason you would not
have insured bad you known of this was because a personimnwrality, or a person's iinnwrality would not tend to live
ns long as another person and n1ay ba.ve a violent death!
A. That's right.
Q. Now, if a person weren't imnwral though, then that risk
0 r death wouldn't be there?
A. Well, 11ot necessarily; I think you can ·be moral and still
he exposed to n hazard of violent death.
Q. All right. Now the idea was, if it were known to you.
You laww that the n1an wasn't properly married, then yon
would consider l1im to have a. chance of a l1azardous deatl1,
or a greater chance f
A. "ren, your matter of insurability enters the picture.
Q. Well, I'm just asking about risk of death?
A. Well, I would sa~T if it was known to tne, I wouldn't
do it.
Q. Because it was known to you, you had known the mau
and that it would be known to l1im, is that right·? In other
words. if he out on the policy "rrtv wife is not di4/2/63
vorced frmn her last husband''. That type of man
page 33 ~ you know the chances are 'vas going to be shot or
going- to get shot?
A. "\\~ (111. :'t least he's !{Ot a better chance of getting ~hot
than the nutu that didn't do it that way (laughter).
Q. I understand. I tnean this is in relative terms in th~
~hances of risk. But now, if it wasn't known to you?
A. Tf it wasn't known!
0. If it was not ]{nown to you and wasn't known to hiln
a.nd nnknown to a.nyborly but a skilled lawyer that there was
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Floyd N. Bailey.
anything wrong with the marriage, under those circumstances
would there be any chance of-would there be more risk of
death!
A. The fact that you didn't know it I do not think would
have any bearing on whether it was increased or not; it would
be increased if the facts were as stated even though it wasn't
known to the insurance company. I may go on the risk by
taking it by failure of knowing the facts or by failing to
have them revealed to me, but I don't think that would improve the risk.
Q. No, sir, I understand that. But i~ it wasn't known to
you and if it wasn't known to anybody else, and eouldn 't he
.discovered by anybody but a skilled lawyerYr. Booker: If Your Honor please, this is a hypothetical
question that is not based on anything except Mr. Kennett's
own conjecture.
Mr. Kennett: ·Well, theirs is based on conjecture, I say
it is.
4/2/63
Mr. Booker: Ours is based on the face of the
page 34 ~ application.
Mr. Hunton: And on the record.
Mr. Kennett: I think I've got a right to cross examineThe Court: Go ahead and cross examine him. I think it's
pretty clear what his answer is.
By Mr. l(ennett (continues examination):
Q. If it wasn't known, not only to you-I understand that
you could take the risk and that you just don't know what
you're taking-but also wasn't known to anybody, then how
would that increase the chances of his death?
A. Well, the fact that it existed would increase the hazards,
whether it was known or whether it wasn't known. SomebodY
is bound to know it, it seems· to me.
·
Q. Suppose, for example, that your marriage that yon
have right now was invalid for some reason-I'm sure it's
not-but suppose it was. You don't know it; you don't know
it and nobody in this room knows it, and it's probably notwould that fact increase the chances of your death f
A. Well, I think it could from a statistical standpoint. I
think the hazard is ·still there. The fact that it's not known is
immaterial.
Q. What would be the hazard Y
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Floyd N. Bailey.
By the Court (interposing):
Q. In other words, you say it might be found
4/2/63
out?
page 35 } A. Yes, it might be found out, that's right.
Mr. Kennett: All right, no further questions.
The witness stands aside.
Mr. Hutton: May these two witnesses be excused, if Your
Honor please?
The Court: Yes, sir.
Mr. Hunton: Now, if Your Honor please, we have c-oncluded our evidence on the question of materiality and it is
admitted that the statement with regard to this lady being
his wife was untrue, and on the strength of that, and on the
authorities which have been submitted in our memorandum
we feel that it is now appropriate-I understand you hav~ no
evidence, Mr. Kennett-it is now appropriate to move as we
do for Summary Judgment for the Defendant on the ground
that the representation was material to the risk at the time it
was made, and at the time the policy was applied for and was
untrue.
And we cite in support of that the Virginia Statute which
was amended i~ 1919 to take out the question of willfulness.
All we have to show-now we do not have to show knowledge,
but we merely have to show the materiality of it and that it
was untrue. The Statute in question is Section
4/2/63
38.1-336 which says ''that all statements, declarapage 36 ~ tions and descriptions in any application for a
,
policy of insurance shall be deemed representations and not warranties, and no statement in such application
or in any affidavit made before or after loss under the policy
shall bar recovery upon a policy of insurance or be construed
a.s a warranty".
We don't contend it is a warrant, it is merely a repres~nta
tion. ''And anything in the policy to the contrary notwithstanding, unless it be clearly proved that such answer or
statement was material to the risk when assumed and was
untrue.''
Now, it is admitted that it was untrue anrl we have proven
by these two witnesses that it was material to the risk.
In that connection it is of particular interest to note what
was said by the distinguished revisors of the Code of 1919
where they said-this is the revisors' note-you recall a two-
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volume edition of the Revised Code of 1919-''in consequence
of this Section the Act of 1899, 1900, has been omitted and
thereby repealed. The revised Section differs materially from
Section 28 of the Chapter IT of the Insurance Act and the
object of it is to extend reasonable and just protection to both
the insuror and the policyholder. The revisors
4/2/63
were of the opinion that if the answer or statepage 37 r ment was material-''and the revisors in their
notes put the word "ntaterial" in capital letters
-"material to the risk when assutned and was untruP tlwu·
no recovery should be had.''
.
''Material to the risk when assumed and was untrue then
no recovery should be had.'' And that is exactly what tlw
situation is here. ''But that if immaterial although false or
fraudulent were made, fraudulently made, that it should not
bar recovery for the reason that such a statement could not
have affected the risk, being in1material to it. If the statement was material although innocently made. and it n1ay well
be that in this case it was innocently made, of conrse IH, r·Pcovery should be allowed.
"Of course," say the revisors-the revisors were further
of the opinion ''that an action on the policy should not be
barred by false statements and affidavits made after the loss.
The reason being that a false statement made after the loss
could not have affected the risk. ''
Now the case, or the Lindsey case to which Mr. Kennett has
referred was decided prior to this revision a.nd involved a
question of whether the misrepresentation was willfully
made; but that isn't the situation here. It doesn't
4/2/63
have to be willfully made in order to void the
page 38 ~ policy. As the Court said in lnterocean v. Harkrader in 193 Virginia, "''There a representation is
made and the terms on which it is made are questions of fact
for the jury, but when proved its materiality is a question for
the Court.'' So we respectfully submit that the question is
here, one, for the Court's decision on two points : One, was
the representation untrue; that is admitted by the Plaintiff.
Two, was the representation with regard to a fact that was
material; and I say that the evidence is overwhelming and is
well known in common human experience that for a man to
be living with a. person who is not his wife, whether he knows
that she is not his wife, whether she knows that she is not his
wife, somebody knows that she's not his wife; and here we
have right in front of us in this very building the record of
it, Judge. The Clerk, the Counsel on both sidef.'!, there arr.
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four people who know this woman was not his wife because
they know that this decree has never been entered.
And that fact was never revealed to this Company until
we made inquiry; in fact, the insured on his application said
that the divorce was in 1960, when in fact the record shows
that the suit was not instituted until 1961 and
4/2/63
has never been completed. And sopage 39 ~ The Court: Where was this marriage consummated?
Mr. Hunton: The marriage was consummated in South
Carolina, sir.
The Court: That's right.
Mr. Hunton: I have a copy, a certified copy.
_
The Court: I understand no\v.
Mr. Hunton: I have a certified copy of the marriage certificate w'hich, in view of Your Honor's inquiry, I would like
to ask leave to file with the record in this case. It is certified by the South Carolina Bureau of Vital Statistics and not
under the Virginia-not consummated or did not take place
in Virginia. And· so I submit that we have shown beyond a
peradventure of a doubt the untruthfulness of the representation, which is admitted, and that we have also shown that
it was material to the risk.
(Marriage certificate referred to above was received in
evidence and n1arked Defendant's Exhibit B.)
Mr. Kennett: If it please the Court, may I just make one
small point f He says that the Statute as revised in 1919 took
out the question of willfulness, and now leaves it only to the
question -of materiality to the risk-untrue and material to
the risk-I agree. However, prior to 1919 if it was untrue
it could be either material to the risk or willful;
4/2/63
there were two mutually exclusive reasons that
page 40 ~ you could make the policy void.
One is, you said this woman was your wife and
she wasn't if it is material to the risk, that alone prior to
1919 was enough without it being· intentional. And that is,
of course, still the law today. Then prior to 1919 it could
have been immaterial to the risk, and if it had of been willful
it would have been enough to void the policy. Now, after
1919 they took the willfulness out, leaving the n1ateriality in:
hut the two were mutually exclusive.
The Statute said the same as it reads now, down to the
point of where "all the statements are representations not
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warrantie-s or anything in the policy to the contrary, notwithstanding". Then it says ''unless this is "-this is the old
Statute-"unless it can be clearly proved that such answer
was willfully false or fraudulently made or that it was material''. There were three ors, one, two and three, one or the
other, no ''and, but, or''.
Now, the revisors state that that was unfair so they were
not going to put willfulness in and it's a question of materiality. ·Let's go back to the Lindsey case. vVhen the Lindsey
case was decided and when either of these exclu4/2/63
sive reasons could have voided the policy and they
page 41 ~ had a long dictum that if a man were n1arried to
a woman-excuse me, if the man were living with
the woman he designated her as his wife, when in fact he was
living in illicit cohabitation, that that fact would be material
to the risk. And then they went ahead and reversed the case
to send back and to be decided on the question of willfulness.
The thing is annotated elaborately in the Virginia Law
Register as well as in the Virginia Reports, the Virginia Law
Register, Volume XVI, Page 758, and it says, and I quote:
''The case seems to be one of first impression in this State
on ·several points. That upon which the case turns, however,
is the effect of a willful-'' and they underlined willful" false statement in the application for an accident insurance
policy made in answer to a question as to relationship born
to the proposed beneficiary and whereas the answer to the
question should constitute a warranty and where the statement that the beneficiary was the applicant's wife, whereas
in truth the relationship was an illicit one".
And they come along with the conclusion that the fact of
willfulness or willful misrepresentation of his wife puts him
with the majority view in the United States. Now
4/2/63
that was back in the day when materiality without
page 42 ~ willfulness was sufficient to void the policy. Certainly, by taking the willfulness out and leaving
the materiality, it didn't make any case any weaker. We
wouldn't have lost under the old Statute without it heing
proved he knew it; certainly, we wouldn't lose it under the
new Statute where they took something ·a,va.y frmn the insurance company and not from the insured.
Now I will admit that that might be to say that it is not
material to the risk if this, or unless he knew it; it might
sound tenuous in view of the revisors' notes~ but I point out
that in 1942 in Green v. Southwest Voluntar-y Association, and
the case 'vas just decided when the law was just exactly like
it is now as to the Statute e;x:cept for one change in 1952. and
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I think it said re-application and it was just one phrase there.
Now that case held precisely that it wouldn't make any
difference to the risk; that is the law in Virginia. And it
distinguished the old case.
And the facts of those cases, they held it to be material to
the risk. And in the Harkrader case they just cited where
they proved the untrue statement, then the ·Court decided
the materiality. They cited the Green case in that one and
they said under the facts of those cases we held that the listing of the beneficiary as a wife was immaterhll to
4/2/63
the risk. So at least there can be some situations
page 43 ~ where you can name the beneficiary wife and it is
immaterial to the risk; and I think it is pretty
clear those cases are where you don't know it, because it
doesn't affect the manner of living.
Now, I therefore submit that, well, the matter should go to
trial on the question of knowledge by the insured of th~ invalid divorce; if he didn't know it the policy is all right.
That, in effect, would be a jury question, so I gather, due
to the language in the Lindsey case. But more particularly,
I state that, one, the Motion for the misnomer, of course, he
denied; two, that the Motion to allege this putative marriage
defense be denied on the grounds that they had knowledge
of it or suspicion of it.
The Court: All right, I'In overruling that.
Mr. Kennett: All right, sir, and I except.
The Court : All right.
Mr. l{ennett: And, three, that even if that defense is
per1nitted there is nothing in the Pleadings about this-this
is 1nerely an interrogatory for them to file a Pleading·_:_now,
if they filed it we have a chance to .allege it's immaterial
or something and have to go to trial on that.
-l/2/63
The Court: You mean thev haven't?
page 44 ~ ~fr. l{ennett: There is nothing in the Pleadings about this other than interrogatories.
The Court: That's correct.
.
~Ir. Hunton: The interrogatories are here as a part of
the Court papers, that's all. I don't know that there is any
Order entered filing· them or anything of that kind. But
they are here and it is admitted that that. is it, factually.
Mr. Kennett: Well, we are discussing some rejudgment.
I would submit that under any circun1stances that there
couldn't be some rejudgment issued, because there is a controversy in fact as it now stands. They are asking leave of
the Court to tender an amended grounds of defense to allege
that this defense affirn1atively. Now then, I would have a.
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right to deny the defense and all I said in the interrogatories
is that the previous divorce 'vas invalid, but I haven't even
admitted that the statement in the EJ.pplication for insurance! mean it would have to be smne testimony.
The reason I want this, and I want a record of this case
because there would have to be a trial any way that you go
at it.
1\{r. Hunton: If Your H:onor please, he is bound to have
admitted the policy of insurance because thai is
4/2/63
what 'he is suing on; and the application is a part
page 45 ~ of the policy itself, so that that is bound to beThe Court: Is that policy filed with the record t
Mr. Booker: We will file it right now if you want to.
1\Ir. Hunton: If there isn't one already filed. I don't think
there is any question about it; but we can :file this right here
now with the record. And there isn't any question about it.
.A.nd he is not questioning the accuracy of hls own answers to
interrogatorieR in which he admits that the divorce never
was obtained.
Mr. Kennett: I just say that it would take, in view of the
fact that this proceeding is one for leave of Court to file an
amended Pleading, then there would have to be some type of
trial to get the evidence on the Pleading. Even if the Court
was going to decide he was going to rule against me, we'd
have to present the trial. vYhat I want to do is just have
some type of record; I don't want to get involved in and find
out that it had to be proved or something·.
The Court: I thought that the amended answer had beon
filed.
Mr. Kennett: That's what the purpose of this was.
Mr. Booker: If Your Honor please, we thought it had
been too; but ~Ir. Kennett asked us to witl1draw i1,
4/2/63
which I was willing to do because he felt that an
page 46 ~ Ord<'r was necessary permitting us to file it. Ther<'fore, we have withdrawn the answer and W(' will
tender in due course an Order to the Court pPrmitting- us to
file the amended answer.
The Court: I will permit you to file an answer. I tl1ink
it oug·ht to have been filed.
Mr. Booker : Yes, we had not previously had an Order
to do so.
Mr. Kennett: The purpose of this hearing is to get )JPrInission to file.. 'yell, tl1ey can't file the answer without g·ptting leave of Court.
The Court: Well, l'n1 going to let tl1en1 file the nnswet·
and tlwn I will take it all into consideration.
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What I want to know is : Do you want to controvert this
evidence taken here 7
Mr. Kennett: Yes, sir.
.
Mr. Booker: If Your Honor please, I just want to say one
thing, because Mr. Kennett has seriously, in our judgment,
misled the Court throughout this hearing as to the meaning· of
the case of G'f'een v. Sou.t'l11Western liife Assu.rance Society.
Mr. Kennett has represented to the Court that that case held
that a statement as to relationship was not material to the
risk; I think the Court ought to read that case before it .gives
it great weight. That case is reported in 179 ·vir4/2/63
ginia.
page 47 } The Court: Do you cite itY
Mr. Booker: Yes. sir. In that case the Agent
of the Insurance Company was the one who suggested '"that
they list the person as the wife; the fiancee; the Agent of the
Insurance Company walked in and wanted to write a policy
of insurance and the insured said, "Well, I'd like to insure
my fiancee" and the Agent said, ''Well, we d.on't want to put
her down as your fiancee, 1ve will put her down as your wife".
There the Company knew about it; the Company wrote
the policy with full knowledge of the fa.c.ts. If there wer~
any evidence in the record here that Prudential knew that
Mrs. Chitwood had never been divorced, then G.reen v. 8outh- ·
western Life would be in point. But it is not in point at all;
it has nothing to do with this case. And I say that the Court
has been seriously misled if it has not understood that there
the Company knew all of the facts before it wrote the policy;
and, lmowing the facts, it 'vrote the policy. ~Phere is no sucl1
evidence here.
The only issue here is whether a misstatement of marriage,
whether willful, whether innocent, whatever it is, is material
to the risk and all the Virginia cases are that it is material
to the risk just as a matter of law; you don't even
4/2/63
have to have testimony from insurance con1panies.
pag·e 48 ~ As a 1natter of common sense, it is obvious that
it is n1aterial to thtl risk, and that is the only point
that is raised here today.
1\fr. Kennett: Yes, ~ir. ,Just one thing, it is not-this
('flse is not anvwher~ cited in their brief that I could find out.
I also disagree with his analysis of the case, but then I didn't
see it cited. It is cited in n1y brief that I sent first; but they
didn't care to comment on it. 1vhen they :filed their brief making the distinction, or any other. And, of course, I disa~reP
with the distinction but that is-naturally. the Court cnn
make ib; own decision.
··
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.All right, gentlemen, file your answer.
Would the Court like to have an Order!
Yes, sir.
.
We will prepare an Order for that.
All right.
·

(Insurance Policy No. 27861041 referred to above was
received in evidence and marked Defendant's Exhibit C.)
The Cou~t: You say that you want to controvert this
matterf
Mr. Kennett: Yes, sir. Of course, I didn't realize it was
coming up. I would kind of like to know if the
4/2/63
Court is going to base its decision on the testipage 49 ~ mony, then I would-I kind of thought when the
Court reads the cases it would just hold my way
and we wouldn't have to go into it.
The Court: I'm not going to decide it now. I will give you
an opportunity if you want to.
Mr. Kennett : Well, I guess under the circumstances I
have to. I haven't even given it any thought. In other 'vords.
I didn't realize.we were going to do this so I am unprepared
now and I will have to spend some time digging up witnesses
to testify, of course. But I would like an opportunity to
either do so or see if there is such testimony, at least to go
into it.
The Court: It may be that I can decide it on the law. but
since we have gone into this I think he ought to have an opportunity to controvert it.
Mr. Hunton: If Your Honor please, if Counsel would state
what he expected to prove, it may be we will be ";lling to
admit or stipulate it.
Mr. Kennett: I would like to prove that there is no statistics that a person's life expectancy is shortened by the fa(·t
of a putative marriage which was not completely unknown.
The Court: I would like to know what the attitude of tlw
business of insurance is generally in regard to
4/2/63
these things. That's what I'm trying to get at.
page 50 } Mr. Kennett: I am most certain, in view of
the fact that they're trying to deny coverage, that.
no insurance company is going to come in and say '' 've a rP
going· to pay," because they're all ~oing to take the position
they're not going to pay. But I'd like to get it on a scientific
basis, whether it does really increase the risk.
In other words, when they come in and say ''we don't
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want to pay because it increases the risk,'' when there's nothing to support it.
The tCourt: Well, it seems .to me there is considerable to
support that. People not married and living together are a
greater risk.
Mr. Kennett: Well, it's not quite the same as not being
married, or when you have been through a ceremony and you
think that you're married. And any one of these witnesses
could be in that category.
The Court : But it could be developed afterwards that
they weren't married and it might create a situation that
would make itMr. Kennett: Well, I just want to point out if there is any
statistics to show that the life expectancy is shortened by
reason of that.
The Court : I don't tl1ink that is the ques ti.on.
4/2/63
Mr. Kennett: However, I would like to look
page 51 r at it from the whole angle.
The Court: .All 1ight. I don't want to cut you
off.
Mr. Kennett : Producing insurance companies to see who
would testify to what. I don't imagine though that with
other insurance companies learning what has happened here
that they're going to be too eager to come 'in and beat the
path for a claimant just as a matter of principle regardless
of what the policy is. But, anyhow, I would like to have an
opportunity to look into it.
The Court: .All right, sir. .And I'm not going to consider
it to be through. I'm not going to consider it until yon get
through.
Mr. Kennett: Does that 1nean you are not going to consider it on the law either, or anything?
The Court: Well, if you want me to consider the law, it's
going to be final, that's all there is to it. I'm not going to consider it and then let you come back in here with something
else.
Mr. Kennett: No, sir. But I thought possibly if you were
going to make up your mind on the law regardless of the
evidence, that that might beThe Court: Regardless of the evidence (laugh4/2/63
ter). No, I'm not going to do that. Now I will
page 52 ~ give you the opportunity, if you want, to produce
any evidence.
Mr. Kennett: Yes, sir, I 'vould like to have an opportunitv.
The Court: All right. When do you want to do it? W eil,
we will leave the date open.
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(Proceedings were concluded at 11:20 o'clock A.M.)

•
4/19/63
page 3 ~

•

•

•

•
April19, 1963.
3:15 o'clock P.M.

(Proceedings continued by agreement of Counsel frmn the
previous adjournment of April 2, 1963.)
MR. ROBERT H. WOODWARD,
called as a witness in behalf of the Plaintiff, heing duly sworn,
testified as follows:
DIRECT EXAMINATION.
By Mr. Kennett :
Q. What is your name,
A. Robert H. \Voodward.
Q. How old are you, Mr. Woodward f
A. Twenty-eight.
Q. What is your occupation?
A. Chief Underwriter for the Estate Life Insurance Cmnpany of An1erica.
By Mr. IIunton: (interposing):
Q. What Company? I couldn't hear you.
A. Estate Life Insurance Company of America.
By Mr. l(ennett (continues examination):
Q. Have you ever been employed by the Prudential Tn:;;urance Company of An1erica?
A. Yes, sir.
Q. \\1 hat, in what capacity?
4/19/63
A. As an underwriter for Prudential for a little
page 4 ~ over two years, 1957 through 1959.
Q. In the Prudential Company, do you know what
position 1\fr. ,John F. J oily holds?
A. Yes, sir, a District Manager in the Roanoke office.
Q. District Manager of What 1
A. Life Insurance agents.
Q. Is this a selling division?
A. Yes, sir.
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Q. Does this division have anything to do with the underwriting?
A. No, sir.
Q. What department of Prudential determines the insurability of the riskY
A. The underwriting department.
Q. Where is the underwriting department for this area
located Y •
A. In the South Central home office in Jacksonville, Florida.
Q. Is that where you weref
A. Yes, sir.
Q. Are the files used by the underwriters to determine the
risk made available to the selling agent such as Mr. Jolly?
A. No, sir.
4/19 j63
Q. If you turn down a risk fron1 J acksonYille)
page 5 ~ Mr. Jolly would not know why?
A. No, sir.

Mr. Hunton: I object to him testifying as to what Mr.
•J oily might know. He can testify as to what he knows, but
not as to what somebody else knows.
By Mr. Kennett:
Q. If the underwriting· department turns down a risk,
would the salesman know why in the ordinary course of
business?
Mr. Hunton: Again I object for tl1e same reason, as to
what the salesman would know.
]\fr. Kennett: Well, I'd like for him to answer just the
custon1 of the business, and your objection can be noted and
thr .Judge ca11 decide it.
Q. (continued) Go ahead and answer the question.
A. Prudential, when possible, informs the agents of why
a case is declined, however, any declination that results fron1
information in regards to habits, morals, or confidential information received from medical examiners or doctors is
never disclosed to the agent.
Q. Now, have you read the testimony of 1\ifr. John F. Jolly
and Mr. F1oycl N. Bailey which was given. on April the 2nd,
19637
A. Yes, sir.

.

\
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Q. Now I'm going to-before I give him that, let me ask
you this: Are you a member of a.ny underwriting
4/19/63 societies Y
page 6 ~ A. Yes, I belong to the Institute of Home Office
Underwriters.
Q. And how long have you been engaged in the underwriting field Y
A. Seven years.
Q. Now I'm going to ask you first the same hyypothetical
question that was asked Mr. Bailey on April 2nd by Mr. Booker. The question is: "Assume that a policy application was
presented to your department in which the insured applied
for coverage in excess of $30,000 upon his own life; assume
further the proposed policy included insurance on the life of
the wife and minor children of the family; assume also the
application disclosed t'hat the wife named in the policy had a
prior husband from whom she had not been divorced and
who was still living; assume that the proposed insured at the
time of the application was twenty-one yearA old, the named
wife twenty-seven years old; that both were members of the
white race and they lived in Roanoke, Virginia; assume
that the proposed· insured and the named wife had been
through a marriage ceremony.'' Do you have an opinion as
to whether your Company would have written the policy?
A. No, it would not have written the policy.
Q. State why f
A. Th.e applications of this hypothetical question state that
the parties are aware of the fact that they are not
4/19/63 legally married, and this knowledge I think would
page 7 ~ be sufficient grounds for the Company to decline the
·
application.
Q. Your opinion, therefore, is based on the assumption in
the question that the application disclosed that the wife
named in the policy had a prior husband from whom she had
not been divorced and who was still living Y
A. Right.
Q. Now assume this same 'hypothetical question, except that
the application for insurance did not disclose that or assume
that the application for the same question except for that one
phrase, and that would be altered, that assumption that the
application disclosed that the wife named in the policy had
been divorced from her prior husband who was still living.
Do you have an opinion as to whether you would have written
the policy under those circumstances?
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A. We would have accepted the policy as did Prudential.
Q. You would have accepted the policy as Prudential did
in this case f
A. Yes, sir.

By Mr. Hunton: (interposing)
Q. How do you know that, sir?
A. There is no mortality experience that excludes divorce
as a factor.
Q. How do you know what Prudential did?
4/19/63
A. Well, it was stated in the testimony that I
page 8 ~ read the other day that the policy had been accepted.
Q. You don't know it of your own knowledge?
Mr. Kennett: You can cross examine hin1, Mr. Hunton,
when the time comes.
Mr. Hunton: All right.
The Witness: I would have accepted the policy.
By Mr. Kennett: (continues examination)
Q. You would have accepted the policy under these circumstances Y
A. Right.
Q. Now, assuming that an application for insurance shows
that the insured--the proposed insured is married to the
beneficiary and assuming you have ~owledge that the marria~e was invalid because of an impediment-with this impediment, of course, which was not stated in the application
for insurance and unknown to the insured and the beneficiary.
Mr. Huntou: Object on the ground that the question is
contradictory. It is an assumption first that they are married, and secondly it assumes that the marriage is invalid.
If it is invalid they are not married.

By Mr. Kennett:
Q. No, sir. I said, assume that the application for insurance
states that the insured was married to the benefi4/19 /63 ciary; assume further that the insured and the
page 9 ~ beneficiary fhought they were legally married ; assume further that you had independent knowledge.
unknown to the insured and the beneficiarv. that this marriage was invalid because of an impediment; under those
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circumstances, what is the criteria an underwriter would use
to determine the insurability of the risk'¥
A. We would probably apply the same rules to that type
of risk that we would to a com1non law marriage.
Q. Does the insured-the life insurance underwriter's
manual state that that is the criteria which would be used 1
A. Yes, it does.
Q. Does Prudential issue insurance policies insuring persons who are not formally n1arried to the beneficiary basNl on
common law marriages?
A.. Yes, they do.
Q. When you were working for the South Central houte
office, did you have frequently occasion to approve insuran('r
applications based on com1non law marriages?
Mr. Hunton: Your question is leading, I object; and, of
course, it is all irrelevant.
By Mr. Kennett:
Q. All right. Did you have any experience, when working
for the South Central home office of the Prudential Insurance Company of An1erica a.t Jacksonville, Florida,
4jl9j63 of accepting or passing upon applications for inpage 10 ~ surance based on common law 1narriages ·2
A. Yes, sir.
Q. Were such insurance policies frequently issued 1
·A. I think the term ~'frequently" is rather hard to define;
we have on many occasions issued contracts to people living
in common law.
Q. Can you state as a matter of face that Prudential Insurance Company of America would have refused to accept the
risk of an application for insurance where the insured stated
that he was married to the beneficiary when. in fact, he was
not, but unknown to him and the beneficiary but known to
the underwriting department?
Mr. Hunton: Ag·ain the question is leading; it is irrelevant
and it is based on an assumption, or on assumptions that are
not in evidence.
By Mr. Kennett:
Q. Well, I think the question is proper and I would like for
the witness to go ahead and answer it, anfl the .T udge can
then rule on the objection.
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A. No.
Q. You cannot state the Prudential would turn it downY
A. No.

Q. Do you know of any case where Prudential Company
has refused to accept a risk because of an impedi4/19/63 ment to a marriage in a situation where the parpage 11 ~ ties have entered into a formal marriage and where
the impediment is unknown to these parties f
A. No.

Mr. Hunton: The same objection. I don't know what you
mean by ''an impediment," Mr. Kennett.
Bv Mr. Kennett:
Q. All right, I will be more specific. Do you know of any
case where Prudential Insurance Company of America has
refused to accept the risk of an insured who stated in his
application for insurance that he was married to the beneficiary and where he had, in fact, entered into a formal marriage to the beneficiary but, unknown to him and 'his wife,
such marriage was void because the wife had been married to
a prior husband and not properly divorced from him?
w

A. No.

Q. Are there any mortality statistics available showing the
risk involved-strike the question.
Are there any mortality statistics available showing the
life expectancy of a person who has entered into a formal
Ina rriage which is invalid because his wife was married to a
prior husband and not properly divorced, where the invalidity
of the divorce is unknown to the parties?
A. To the best of my knowledge, there is no such mortality
experience available.
Q. If there is no experience available, is it a
4/19/63 matter of individual judgment of underwriters f
page 12 ~ A. Completely.
Q. In your opinion as an independent underwriter, what is the criteria which should be used to determine
if the risk is insurable in a situation where parties, or where
the applicant for insurance entered into a formal marriage
with the named beneficiary, but such marriage was in law void
because of the legal incapacity of the wife to get married!
A. I think the principle point to be considered would be
knowledge on the part of the parties of the fact that the
marriage was void; and if it could be shown they did not have
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knowledge of the impediment to the marriage and that if it
could be further shown that they had formed this union for
the purposes of establishing a hmue and a family, and that it
were not for immoral purposes, then I think the risk could
be acceptable.
Q. And, as a matter of fact, Prudential Insurance Company
has issued many insurance contracts to persons who have
never been properly married to the beneficiary?
Mr. Hunton: He said he didn't know I think.
Mr. l{ennett: But he said ''as a matter of fact".
Mr. Hunton: He answered it twice.
By Mr. Kennett:
Q. As a matter of fact, you have already testified that Pru..
dential Insurance Company did issue insurance contracts
based on common law marriages 7
4/19/63
A. That's correct.
page 13 ~ Q. Now, did Prudential Insuranc£1 Cmnpany
ever issue an insurance contract to-insurance
contracts to applicants for insurance who were living, who
were engaged in outright immoral relationships with women!
Mr. Hunton: I object on the ground that there is no evidence in this case in that respect, and I have no objection to
Counsel attributing immoral relationships to his own client
if he so desires to do so, but I don't think it is justified by
any testimony in this case.
Mr. Kennett: It is true that there is no such testimony
in this case, but if Prudential Insurance Company of America
, would issue a policy to a person living in outright immoral
relationship, then I think it would show that they would accept the risk in the particular situation. And, therefore, I
submit that the question is proper.
Mr. Hunton: You've got to show all of the other relevant
facts.
Mr. Kennett: All right. In phrasing the question I am
assuming here-take the following assumption then-and I
will admit that these facts are not the facts in the case at Bar
because I am making a greater risk.
4/19/63
page 14

~

Q. (continued) Assuming that the applicant for
insurance is an attorney at law here in the City
of Roanoke; assuming that his income is $15,000
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a year; assuming that he's married and has two children;
and assuming that his health is satisfactory according to the
underwriters' standards; and assuming that he has a mistress
that he lives with openly and notoriously on occasion.
Would Prudential accept that type of risk f
A. No.
Q. They would ~ot Y
A. No. I think the ''open and notoriously living with his
mistress'' would probably call for a declination; however,
under more selective circumstances where he was discreet in
his relationship and where it was not a matter of public
knowledge to everyone, where he was in all other respects a
pillar of the community, then under those select circumstances
Prudential have, on occasion, taken people in those circumstances as standard risks.
Q. So Prudential does take as standard risk people who
are engaged in an immoral relationship with a woman, but
where it is done in a discreet fashion Y
A. Under select circumstances.
Mr. Kennett: All right. Answer any questions Mr. Hunton
might have.
CROSS EXAMINATION.
By Mr. Hunton:
4/19/63
Q. Mr. Woodward, have you looked at the
page 15 ~ policyA. No, sir.
Q. -that is being sued on in this case?
A. No, sir.
.Q. I-Iave no familiarity with its terms or provisions at all,
have you?
A. Probably am quite familiar with it.
Q. You are? What are they!
A. Prudential Family Plans.
Q. WhatT
A. Would you like to get into the settlements f
Q. No, I would like to know what the insurance coverage is
in this policy Y
A. The Prudential Family Policy.
Q. I wasn't talking about generally; I'm talking about the
specific policy in this case f
A. I do not know, sir;
<;;
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Q. Sir?
.A. I don't know that, sir.
Q. I see .
.A. However, I would like to state I am fully familiar with
the provisions of all Prudential contracts, both standard and
sub-standard.
Q. Both standard and sub-standard. Do you know whether
the policy in this case was being written by the
4/19/63
Prudential at the time you were an underwriter
pa.ge 16 ~ with them?
A. No, sir, I do not.
Q. Then how are you able to testify in regard to whether
the policy would have been written or not, if you don't know
whether it was issued at that time Y
A. I haven't said that this contract would not be issued;
I haven't said that this particular contract would not be issued or declined.
Mr. Kennett: I object on the grounds tha.t Mr. Woodward
is not testifying to this particular policy because he admittedly has no knowledge of it. He is testifying as to a hypothetical question which was identical to the policy; he has
never stated that he was familiar with the facts of Mr. and
Mrs. Chitwood or this particular policy. And I think the
cross examination should be limited to the questions on direct examination; that is, what standard did the Prudential
Insurance Company of America use to determine the risk of
an insuror.
By Mr. Hunton: (continues examination)
Q. That's exactly the question I'm addressing myself to,

and he doesn't know what the policy is, so how do you know
what the standard is?
A. Underwriting- standards are not determined or geared
to a policy.
4/19/63
Q. They are not Y
page 17 ~ A. No, sir, they are not.
Q. Does the amount make a difference?
A. G,enerally and in theory, no.
Q. Doesn't make any difference Y
A. No.
Q. The same standards with respect to ordinary policies
as with respect to intermediate?
A. In theory, yes, sir.
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Q. I'm talking about in fact, not in theory!
A. I would say that generally the larger amount in the
case would certainly warrant somewhat more consideration;
however, in previous testimony you have received and in
the previous testimony you have received and in almost any
book you care to consult, you find in theory the same standards are applied regardless of amount.
Q. Is that true in your underwriting experience with the
Prudential Y
A. No, sir.
Q. You referred to the Prudential Underwriters' Manual
and what was in it!
·
A. I didn't say the Prudential, ·sir.
Q. Whose Underwriters' Manual was it?
A. I am familiar with the Prudential Manual at the time,
and I was referring directly to the Life Insur4/19/63 ance Manual of the Connecticut General.
page 18 ~ Q. May I see it?
A. I don't have it with me.
Q. How are you referring to it~
A. From memory, sir.
Q. Where have you got it Y
A. At my office.
Q. Would you be good enough to get it when I finish this
examination and bring it so I may further examine you on
the subject?
A. You may read it at any time.
Q. Sir?
A. You may read it at any time.
Q. Fine, that's what I want to do. What is a common law
n1arriage?
A. For und~rwriter purposes, it is generally reg·arded
as a marriage of a man and wife not legally consummated,
who have lived together for a sufficient period of time to
establish a home and to have raised a family, and who are
held in good respect by the con1munity. Florida, incidentally,
is a common law State.
·
Q. Do you know whether Virginia is not orA. No, sir, I do not.
Q. So you don't know what would have been the action if
there were no common law marriages in Virginia,
4/19/63 recognized as such?
page 19 ~ A. Excuse me, I don't think I quite understand
the question Y
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Q. What would be the action on an application for insurance where the applicant listed the beneficiary and one of
the insured as being his wife, when she was not in fact his
wife, having never been divorced from her first husband; and
the State in which they lived had no common law marriage Y
A. If, as stated in the application, as you have said and as
I have already testified, that the application would be declined.
Q. If the policy applied for provides not only insurance
on the life of the applicant, but also on the life of his wifesaid to be his wife-when in fact she is not his wife, would
the application be declined when the Company was advised
that she was not his wife?
A. As I have testified already, that under those common
law circumstances, it could be an accepted application.
Q. But I say, assuming that there is no common law marriage recognized in the State where they're living?
A. That I would not be sure of.
Q. So you really don't know, do you, what would be the
situation then 7
A. Not under those circumstances, no, sir.
Q. All right. Where is the home office of the4/19/63 what was it, the Estate Life Insurance?
page 20 ~ A. 12 Kirk Avenue, Roanoke, Virginia, West.
Q. Roanoke. And are you the principal underwriter!
A. Yes, sir.
Q. Do they write insuranceA. Yes, sir.
Q. -in Virginia?
A. Yes, sir.
Q. What kind of insurance?
A. Ordinary life insurance, sir, identical to that in moH1
respects issued by Prudential.
Q. Only ordinary T
A. Yes, sir.
Q. They don't have intermediate policies Y
A. No.
·
Q. And don't have debit insurance?
A. No, sir.
Q. At what point does your Company begin issuing. policies? I mean, what is the minimum amount?
A. $1,000.
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Q. Does your Company issue a pol~cy on a man and iu
favor of his wife and also on the wife as a joint policy?
A. Yes, sir.
Q. I believe you said you did not know whether they had
common law marriages in Virginia or not, did you T
4jl9j63
A. I believe they don't, but I don't know that as
pa.ge 21 ~ a fact.
Q. Are there any other underwriters with your
Company?
A. No, sir.
Q. Well, then, how do you know whether to pass on-how
do you pass on a policy under those circumstances if it is not
a valid marriage Y
A. If I were to be confronted with that application I would
first determine the validity of the marriage and make 1ny own
decision.
Q. So the validity of the marriage is an important underwriting inquiry, isn't itY
A. In most circumstances, yes.
Q. And if you were misinformed as to whether they were
properly married or not, then that would be a material matter, wouldn't it 7
A. If this were knowledge available to the parties who
had applied, yes.
Q. Wouldn't it be a material matter to the Company!
A. To the Company!
Q. Yes, which is writing the insurance?
A. Under what circumstances?
Q. Whether they were married or not f
A. I have already testified that the principle consideration
would be their knowledge of the impedin1ent to the
4/19/63 marriage.
page 22 ~ Q. Solely the question of their knowledge?
A. (There was no response.)
Q. 'Vouldn 't it bC' a matter of considerahl<' concern to
fhe Company if-

A. But-

Q. Wait a Hecond.-if a man were living with a person who
was not his wife, but was the wife of another?
Mr. Kennett: I object on the grounds that we haven't laid
the complete foundation there. His answer is that the parties
thought they were man and wife.
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Mr. Hunton: He hasn't answered the ques:tion yet.
Mr. Kennett: No, but the question isn't complete and
didn't cover that point.
Mr. Hunton: (addressing the Reporter): Mr. Bieler, read
the question over again, please, sir Y
(The Reporter read the last two questions and answers
above.)
By Mr. Hunton: (continues examination)
Q. -was the wife of another person i
A. What you're asking is, one party is a bigamist, and I
would testify yes.
Q. Now, Mr. Woodward, in what part of the underwriting
operation at the South Central home office of the Prudential
were you engaged Y
4/19/63
A. The ordinary underwriting department.
page 23 ~ Q. And I believe you testified that the Prudential had issued policies based on common law
marriage?
A. Yes, sir.
Q. Do you know of any particular one?
A. By name, sir~
Q. Yes, sir.
A. No, sir.
Q. By number 7
A. No, sir.
Q. Have you ever done itf
A. Yes, sir.
Q. Where?
A. Sout'h Central home office.
Q. No, but what placeT Where were the parties located?
A.. I can't recall.
Q. You don't lmow Y
A. No.
Q. And you can't name a single insuranc<' policy where
that has been done?
A. In handling in the neighborhood of a thousand applications a week references to naine and place:; are pretty voicl
and foggy.
Q. All right. You have turned down applica4/19/63 tions, however, where it developed that the mm1
page 24 ~ was not married to the beneficiary w'ho he listed
as bis wife?
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A. Yes, sir.

Mr. Hunton: That's all, sir.
RE-DIRECT EXAMINATION.
By Mr. Kennett :

Q. Just one question. Am I correct that you testified that
in a State which does not have common law marriage, or does
not recognize that, where parties go through a valid marriage
ceremony but where the marriage is invalid because of an impediment, then the underwriting principle is the same as that
used in a common law State 7
Mr. Hunton: I object to the question on the ground that
it is improper to ask the witness to testify as to whether Counsel is correct in his recollection of what his previous testimony was. You can ask him a question as to what he knows.
By Mr. Kennett:
Q. All right. Then regardless of what you previously testified, is that correct?
A. Would you repeat the question, please?
Q. All right. In a State which does not recognize conimon law marriage, where parties go through a formal marriage ceremony, but the marriage was not legally valid beeause of an impediment, does the Life Insurance Underwriters' Manual state that then the P-riteria to deter4/19/63 mine insurability of risk is the same as used in the
page 25 ~ common law Rtate?
~[r. Fiunton: I call for th~ production of the Manual as
t1w best eviclenc(}' of what it states.
The vYitness: I probably have availability to a Prudential
l\tianual whicl1 is most authoritative and one of the best on
tlw su hject.

BY l\fr. Kennett:
·Q. vVell, then, in your opinion as an underwriter, is that
the criteria 7
A. Yes, sir.
Q. And are you willing to submit an Underwriters' Manual
here to the Court on that point?
A. Yes, sir.
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Q. Or for Mr. Hunton's perusal Y
A. Mr. Hunton may drop by my office at any time and have
open access to it.
Mr. Hunton: Thank you, sir, but I'm not in that habit.
Mr. Kennett: That's all, I think.
RE-CROSS. EXAMINATION.
By Mr. Hunton:
Q. Would you bring your Manual, please, I want to examine
it and further cross examine you on the testimony that you
gave in regard to itY
4/19/63
A. At what time is thisY
page 26 ~ Q. Right now, sir.
A. Yes, sir.
The witness stands aside.
Mr. Hunton: I move that all of the witness' testimonv be
stricken for his failure to produce the book as the best· evidence of the testimony which he has given in regard to the
Manual, and for failure to answer the questions and to givP
further testimony.
Mr. Kennett: The witness' testimony was based on hiR
own opinion; he did state what was in the J\fanual and he i~
willing to produce the Manual; but he has an appointn1ent.
Mr. Hunton: All he has to do is produce it.
Mr. Kennett: He has another appointn1ent at the nn1 ~
ent thne and must go. He cannot return to his office and g-et
the Manual and come back this particular day, but he is willing to do so at another time to satisfy Mr. Hunton, I do think
his testimony was based on his own personal opinion and
therefore is adtnissible. We are not concerned with the que~
tion of the best evidence, but a question of the opinion~ of
this witness as an expert.
J\fr. Hunton: Counsel for the Plaintiff rna v not
4/19/63 be concerned with them but I am, and I call fol'
page 27 ~ its production and stand on that.
J\fr. Kennett: We will be g-lad to produce it.
::1\{r. Hunton: Well, produce it. That's all I'm asking fol'.
Mr. Kennett: We just can't do so at this time; the man
has to go somewhere.
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Mr. Hunton: Well, so do I. Suppose I walk out or suppose
you walk out f Are we going to operate in any such way as
that!
Mr. Kennett : Could you get the bookY
Mr. Hunton: He is here under a .summon~ from the Court
to be here.
Mr. Woodward: Does the subpoena include the Manual f
Mr. Hunton: No subpoena duces tecum has been issued.
Mr. Kennett: Could you get the Manual Y
Mr. Woodward: Yes.
Mr. Kennett: All right.
Mr. Woodward: The witness appreciates Mr. Hunton's
cooperation.
Mr. Hunton: Thank you, I appreciate yours.
(At ·this time Mr. Woodward departed from the Courtroom.)

4/19/63
page· 28

~

MR. MURRAY A. STOLLER,
called as a witness in behalf of the Plaintiff, being
duly sworn, testified as follows :
DIRECT ·EXAMINATION.

By Mr. Kennett:
Q. What is your name?
A. My name is Murray A. Stoller.
Q. What is your profession Y
A. I'm an Attorney at Law.
Q. Do you have any particular office that you hold Y
A.· Well, I don't think it is germaine to your case, butT am
the Mayor of the City of Roanoke.
Q. How old are you, Mr. Stoller Y
A. I'm forty-four years old.
Q. Do you investigate applications for insurance for life
insurance companies?
A. Yes, sir, I do. As an Attorney, for a number of years
I ·have inspected for one insurance company.
Q. How many years have you been making such investigations?
A. Since 1950.
Q. Generally speaking, what does this involve Y
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A. It involves completing the answers to a form prepared
by the company.
4/19/63
Q. In effect, do you confirm tl1e information in
page 29 ~ the applications for insurance?
Mr. Hunton: Object as leading.
The Witness : No, I don't confirm it; I have no knowledge
of what is in the application for insurance.
In the form which it comes to me, lists the name of the
subject, the age, the race, address, and lists several references and a bank reference I suppose you might say; and
I proceed from that to determine the title of the person's
occupation, the duties of the occupation with reference to
scope of those duties, and whether they're hazardous: the
number of years engaged.in the occupation; the incon1e of the
person, both on a monthly and on an annual basis; tl1e n(l1.
worth of the person; the personal habits of t11e person witl1
particular respect to drinking- or possible drug addiction.
By Mr. Kennett:
Q. Do you investigate the 1norals of the person f
A. Yes. One of the questions is: ''Is there anything unfavorable about the associations of the person, that is, does
the person associate with people of questionable moral c11aracterf''
Q. AndA. I haven't finished detailing the inquiry form.
Q. Excuse me.
4/19/63
A. It also goes into the number of dependents,
page 30 ~ whether he l1as any hazardous hobbies such a~
.skin, diving, drag racing; whether the person indulges in aviation, and if so as an active participant pilot or
as a nassenger on scheduled airline~Q. DoyouA. -whether the person's in g·ood health; ,\•hether tl1ert'
a.re any illnesses that are lmown, any operations that ar~
contemplated; and the character and reputation of the person
in the community; and the type of scale of living of the person; whether thev live in a manner suitable and conformable
to their income and background. Generally, that cover~ it.
Son1etimes they have special inquiries with resnect to special
RitnaHons which reauire more cletai1ecl investig-ations.
Q. Well, the purpose of this inquiry or this investigati011
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is to aid the insurance company to determine if it will accept
the risk!
Mr. Hunton: Object to it as a leading question.
By Mr. Kennett:
Q. Well, what is the purpose of the inquiry?
A. The purpose, as stated by the inspectors or the district
inspectors of the company, both in person and by various
policy statements and a little publication they put out, is to
enable them to properly underwrite the people for 'vhom they
furnish insurance service.
Q. Would your investigation include such things as whether the insured and his wife were getting along?
4/19/63
A. Yes, one of the questions is : ''Does the ,subpage 31 r ject-does or has the subject have any domestic
difficulties ?''
Q. Now, how long have you been making these investigations?
A. This would be the thirteenth year.
Q. During these thirteen years of making investigations
for insurance companies to assist them in underwriting insurance, have you ever been requested to determine the legal
validity of an applicant for insurance to the beneficiary-the
legal validity of the marriage by the applicant for insurance
to the beneficiary Y
A. No, sir.
Q. In the .event that the subject that you're investigating,
or his wife-alleged wife-had previously been married or
divorced, been married to someone else and divorced, do you
determine the legality of such divorce for the purpose of
determining the legality of the marriage by the applicant for
insurance?
A. Now, Mr. Kennett, this is the way it would happen:
The subject either-it would be, of course, depending on the
sex of the subject-would be investigated; but the spouse of
the marriage would not be checked out. If the subject ha.d
had previous divorces, his or her divorces, speaking of the
indeterminate sex of the subject, if they wP.re readily available, would be cursorily examined but not clinical4/19/63 ly to the extent that the defects of the marriage
page 32 r would be sought, not in any routine examination.
That is a technical, legal evaluation.
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Q. In other wordsA. But you never in the world, according to the form of
the procedures used by this particular company, go into the
marital history of the spouse of the subjectQ. In other words, when you investigateA. Unless it were a very notorious matter.
Q. When you investigate an applicant for insurance for
his morals, you then determine how he is living, not the
legal technicalities. Is that a fair statement Y
A. Well, I think the presumption would be that the people
obey the law, and you assume that the people who are living
together as man and wife are living ·SO by virtue of marriage,
which had been legally celebrated, and you don't assume concupiscence or adulterous relationships. In other words, you
don't check out-supposing, for instance, that you were married-I believe you are a bachelor-but supposing you were
the subject of an insurance inquiry; I wouldn't go to the
Clerk's office of the bride's residence and examine the marriage license and determine that it had been properly issued
and~ properly executed by a person authorized to celebrate
marriages.
You just assume those things unless you hear, or it. is
brought to your attention that the subject may be
4/19j63 living in a non-legal relationship.
page 33 } Q. But if my wife and I were fighting, you
would make that determination, or attempt to 7
A. Yes, certainly to find out whether you and your spouse
were getting along; because that. is supposed to have some
bearing on underwriting policies.
0. And· the thing-s that you investigate are those which are
material to the underwriting policies of the company!
Mr. Hunton: I object. He is not qualified to say what is
material and what is not.
The Witness: I wouldn't say that I have any knowledge of
the materiality of the various factors, of course; but, of
course; but, of course, as a person with reasonable experience I might have some ideas. But I certainly would not
presume to say I was qualified.

By Mr. Kennett (continues examination) :
Q. If the question of the validity of a divorce was material
to th~ risk in underwriting practices, the insurance companies
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then make no-at least in your experience-the insurance
companies make no efforts to look into that matterY
.A. They don't with respect to the spouse of the insured,
not in this particular company. When you begin to investigate, of course depending on the scope of your investigation,
you can go to practically any limits; but as a practical matter,
it is limited by the fee involved for the services
4/19/63 the inspector renders and you can only go so far,
page 34} commensurate with your other obligations and
duties.
Mr. Kennett: All right, take the witness. Mr. Hunton.
CROSS

EXA.MIN~TION.

By Mr. Hunton:
Q. I think you said there was only one company that you
investigated for?
·
A. Yes, sir.
.
Q. You have no objection, do you, to state what the company is?
.
A. I have no objection, although it is supposed to be a
confidential relationship.. I investigate for the Equitable Assurance Societv of the United States.
Q. In your investigations you-if it is stated that the applicant is married to a certain person, you accept that withouJ anv further investigation, do you not?
A. I do unless routine investigation, Mr. Hunton. elicits
information which puts me on reasonable not.ice that I oug-ht
to dig a little further. But in thirteen years nothing like that
has ever come up, but I could think of one instance where it
mig-ht and where a woman who was an heiress here, that had
had a number of rather notorious marriages and divorces;
and I think nossibly in her case I mi~ht perhaps-more out
of curiosity-have checked the thing out.
Q. If it came to your attention that the person
4/19/63
page 35 } said to be the wife had not been divorced from her
first husband, you. _would report it, wouldn't you,
if vou found it?
. A. Yes, I certainly would. _
Mr. Hunton: I have no further questions.
The witness stands a.side.
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~IR. RICHARD T. MARTIN,
called as a witness in behalf of the Plaintiff, being duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. Kennett:
Q. What is your name, sir¥
A. Richard T. Martin.
Q. What is your occupation, Mr. MartinY
A. I am a Manager of the branch office of the Retail Credit
Company here in Roanoke.
Q. Do you investigate applications for insurance for Prudential Insurance Company of America Y
A. Yes, sir, we do.
Q. With Mr. Hunton's permission, I would like to read into
the record the answer to Interrogatories propounded by me
and answered by Mr. Hunton.
All right, ''Interrogatory No. 1: State all persons or
agencies who investigated the facts eont.ained in
4/19/63 the application for insurance, and other similar
page 36 ~ facts to be determined.''
Excuse me. ''Other similar facts to determine
whether the policy in question should have been issued to
James 0. Chitwood, Jr. (This Interrogatory does not inquire al?out the persons wbo reviewed the facts investigated
by others.) ''
.
''Answer: The Retail Credit Company, Roanoke, Virginia, made an investigation of the facts contained in the
application in Roanoke ·and Rocky Mount, although it did not
determine whether the policy in question should have been
issued.''
"Inquiry No.2: State if this investigation or investigations
included a scrutiny of said James 0. Chitwood's n1a rital
status and the validity of the divorce between Ohri~tintl D.
Brown and Calvin Dempsey Brown.''
"Answer: It did not."
''Question 3: If. ·an investigation of said marriage or
divorce occurred, state what facts 1vere discovered thereby.''
''Answer: See Answer to Interrogatory 2. ''
Mr. Martin, to your knowledge, did the Retail Credit make
an investigation of the application for insurance by James
0. Chitwood, Jr., which is the subject of this action?
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4jl9j63
page 37

.A. Well, from what you read, it apparently did;.
but we have no file in our office on him, and for
r the simple reason that under our file program all
favorable reports are destroyed after thirteen

months.
Q. In short, you don't know whether you made an investigation or not Y
.
.A. That's right, that's rig'ht, I have no proof that we did
or proof that we didn't. I don't know.
Q. But you do make similar types of investigations for
Prudential Insurance Company of .America?
A. Yes, sir.
Q. Now, who do these reparts go toY
A. The underwriting department of the insurance companies.
Q. Do they ever go to the-strike the question. Do you
know who John F. Jolly is Y
A. Yes, sir, he is the District Manager for Prudential Insurance Company here in Roanoke.
Q. District Manager for Prudential. Now, that district, is
that a selling or an underwriting-or 'vha.tT
A. He is in charge of the Prudential Agency here in Roanoke, supervising the salesmen who sell the insurance.
Q. Salesmen~
A. Yes, sir.
·Q. Wbere is the underwriting department that
4/19/63 you report to f
page 38 r A. They have several underwriting departments; but we send our underwriting reports to
Jacksonville, Florida.
Q. But Mr. J oily is not in an underwriting department,
that's what I'm driving at Y
A. No, sir, he is not; he is in the agency department, he is
here.
Q. And all your reports go to Jacksonville, not to theA. The underwriting reports go to .Jacksonville.
Q. Yes, sir.
·
A. Now we make some employment reports that go to Mr.
Jolly.
Q. But these are for salesmen Y
A. These are for agents or for prospective applicants or
agents, for him; but no underwriting reports.
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Q. 'Xhis all goes .to .the S_outh Central home office in Jacksonville Y
·•
A. In Jacksonville, Florida, yes, sir.
Q. Is the nature of the report confidential J
A. Yes, sir.
Q. And in investig~ting an applicant for insurance, briefly,
what do you investigate Y
A. Well, Mayor Stoller covered it ·exactly, occupation,
duties, income, length of employment, health, habits, n1orals
and general reputation; and any hazardous sports.
4/19/63
Q. Now in regard to morals, what do you mean
page 39 ~ by that in relationship to your investigation 1
A. Well, in relationship to males and females, ·I
mean, absolute, outright criticism of a person's morals fr01n
the standpoint and from the illustration Mayor Stoller gave ;
and if they are living together openly and. while they could
be living together openly and we n1ight miss it some.
Q. But you attempt to determine that ty)le of thing 1
A. That's right.
Q. Do you attempt to determine the legal validity of a
marriage contract f
A. On a routine application 1
Q. That's right.
A. Or inquiry? No, sir.
Q. Do you investigate whether the applicant und his wifo
are fussing and fighting!
A. Yes, sir, that's a question on our blank, just as on
Mayor Stoller's. ''Do yqu learn of any domestic trouble f ''
Q. I mean, you inquire, say frmn the neighbors to discover
th~Y

.

A. Yes, sir.

Q. But you make no inquiry as to the validity of the marriage license Y
A. No, sir.
4/19/63
Q. And·do you know what the apparent purpose
·
page 40 ~ of your investigation is Y
A. It is to aid the underwriter in evaluating the
risk.
Mr. Kennett: All right, answer any questions Mr. Hunton
has.
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CROSS EXAMINATION.

By M:r. Hunton:
Q. Mr. Martin, if a man-if you are asked to investigate
a case where a man has applied for insurance and has designated a certain person as his wife as beneficiary, you do
not make an investigation as to whether she is in fact his wife,
do youY
A. No, sir.
Q. And similarly, if a man applies for insurance on his
wife, do you investigate whether she is in fact his wife?
A. No, sir.
Mr. Hunton:

That is all, sir.

Q. (continued) Oh, you just accept the fact tha.t they are
husband and wifeY
A. Yes, sir. Provided, of course, we take it for granted
that if it is listed on the inquiry and he is designating that
person and classifying her as his wife, why we take it for
granted that she is his wife.
Mr. Hunton: Yes, sir. That's all.
The witness stands aside.
4/19/63
page 41

~

Mr. Hunton: The witness, Mr. Woodward,
testified as to what the underwriting policies were
based on; what he said was the "Underwriters' Manual," I
believe, of the "Connecticut General Insurance Company".
The name of the Company I do riot now recall, but he named
a Company and as to what the Underwriting Manual of the
Prudential provided.
And I called for the production of the Manual as the· best
evidence. In that respect, he did not produce it and left the
Courtroom to go to his office and indicated tha.t he would
produce it; and in view of that fact, I did not conclude my
cross examination. He now has phoned and advised Counsel
for the Plaintiff that he has someone in his office and will
not return to the. Court today; but will be here at some
indeterminate future time which· has not been fixed by any-
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body. And although the hearing day was originally fixed for
2 :00 o'clock, due to the fact that the Court Reporter was engaged in another case and Counsel for the Defendant has on
two. occasions come from Richmond to Roanoke to take evidence in this 1natter, the second time b.ecause the Plaintiff
did not present his evidence ·at the time when the case was
originally set for trial.
And objects to any testimony being heard in
4/19/63 view of the refusal of the Plaintiff's witness to
page 42 ~ pernut cross examination.
Mr. Kennett: All right. Mr. Woodward's testimony was based on his personal experience with Prudential;
his reference to a Manual was. only incidential to back up his
opinions, and he was not testifying what the Manual said
Prudential would do, but what he knew Prudential would do
by virtue of his employment there.
When asked to produce the Manual after his testimony had
been completed, he stated that he did not. have one with him
but would be pleased to present the Manual to Mr. Hunton
any time-either the Prudential Manual or the Connecticut
General Manual, which is the one that he uses in connection
with his work at Estate Life Insurance Con1panv.
He answered all the questions of Mr. IIuntou· on eros:' examination; the only thing l1e did not do was to present to Mr.
Hunton a Manual that he did not have present with him, and
had not been asked to bring to Court. I submit that his testimony was proper and I submit that while Mr. Hunton may
refer to the Manual a.nd cross examine 1\{r. 'Voodward, his
testimony as given was proper and admissible. In fact, Mr.
Hunton should have had the 1\Ianua] available if he desired to
cross exatnine Mr. Woodward on it.
4/19/63
MT. Hunton: I had no idea Mr. Woodward was
page 43 ~ undertaking to attempt to testify from a Manual
without the production of the Manual itself. I
have never seen one or know where one is, and have no connection with the Connecticut General and couldn't get one, I
don't reckon, if I tried. But, in any event, the witness was
testifying as to the contents and the best evidence is what
the Manual is.
He did not answer all my questions because I never had an
opportunity to finish asking him questions; he left the Courtroom.
Mr. Kennett: He had left the witness stand after Mr.
Hunton was through with him.
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Mr. Hunton: No, I wasn't through with him; I am still
not through with him.
Mr. Kennett: And he will be glad to return.
Mr. Hunton: But he is under summons, and he walked
out of the Courtroom and hasn't returned, but will do so at
his convenience.
Mr. Kennett: Well, I submit that the }!anual was only
-he was not testifying as to what was in the Manual, 'he
was testifying as to his own personal experience; and he
merely said that the established Manuals agree with him.
But he was testifying as to what his opinion was·.
4/19 j63
Mr. Hunton: I am going to see whether estabpage 44 ~ lished Manuals do agree with him on that; and,
in any event, ''goodnight''.
(Proceedings were concluded at 4:30 o'clock P.M.)

•
6/19/63
page 3 ~

•

•

•

•
June 19, 1963
11 :25 o'clock, A.l\L

Mr. Hunton: Your Honor will recall that this case is pending on a motion for summary judgment, being an action on a
policy of life insurance issued by the defendant, The Prudential Insurance Company. The motion for summary judgment
being based on the fact that there was a misrepresentation
of what we consider a material f·act that was untrue; the insured in the application having said the he was giving the
name of his wife and when, in fact, she l1ad not been divorced from her first husband, although she had gone through
the form of a marriage ceremony to the insured.
We took-we had a hearing before Your Honor and Mr.
Kennett wanted to introduce some further evidence. That
was taken by depositions and the matter was during yourThe Court: Have they been written up?
~fr. Hunton: They have been written up and they are
available and I think the original has been filed with the
Court.
And it was felt that some additional evidence was probably necessary as one of the witnesses left the stand-and
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he was a witness for the plaintiff-and so we have
6/19/63 him here today. And that is the present status of
page 4 } it, I think, Mr. Kennett.
Mr. Kennett: If Your Honor please, while you
were absent, by stipulation-in fact, the Court had already
set this hearing before you became sick-and by agreement
of counsel we proceeded to have the hearing anyhow in your
absence, with the understanding that the e\Tidence would. be
written up.
The hearing was originally scheduled by you at ten o'clock.
but, at Mr. Hunton's request, it was delayed until 2 :30 so
he could drive up from Richmond, then Mr. Bieler was an
hour late, so we didn't get started until 3:30.
· The Court: Anyway, you took the depositions f
Mr. l{ennett: Yes, sir, but this is important to get to this
reason here. Mr. Woodward, who was subpoenaed by tne,
had an appointment with some people-a very important appointment with some people from New York at four o'clock
and he had anticipated being up here at ten o'clock, but he had
completed his testimony absolutely and had gotten off the
stand, and was sitting over there.
Mr. Hunton asked him would he produce an Underwriters'
Manual. There had been .some reference to that in his testimony and he indicated that he would be glad for
6jl9j63 Mr. Hunton to come down to his office and read it,
page 5 ~ but that he couldn't go down and get it and bring
it back unless it was subpoenaed.
I claim he did not leave the stand such as Mr. Hunton ~ug
gested but that he was through. He just didn't agree to go
down to his office and get something that wasn't subpoenaed
and I was giving the time sequences as a reason.
He has been subpoenaed here today by Mr. Hunton and I
presume he will be Mr. Hunton's witness if he testifles now,
and they will be bound by his testimony.
The Court: All right.
Mr. Hunton: We will have to see how that develops.
The .Court: Yes, sir.
Mr. Hunton: I would like to call Mr. Robert H. Woodward, please, sir. He's been p1·eviousl~T sworn, Your Honor.
The Court: All right.
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MR. ROBERT H. WOODWARD,
called as a witness in behalf of the defendant, being duly
sworn, testified ·as follows:
DIRECT EXAMINATION.
Rv Mr. Hunton:
·Q. Mr. Woodward, I will read from page twenty-four of
the transcript of your previous testimony, the following:

6/19/63
"Question by Mr. Kennett. Just one question.
page 6 } Am I correct that you testified that, in a state which
does not have common law marriage, or does not
recognize that, where parties go through a valid marriage
ceremony but where the marriage is invalid because of an
impediment, then the underwriting principle is the same as
that used in a common law state-"
And the question went on'' All right. In a state which does not recognize common
law marriage, where parties go through a formal marriage
ceremony, but the marriage was not legally valid because of
an impediment, does the Life Insurance Underwriters' Manual state that then the criteria to determine insurability of
risk is the same as used in the common law state f ''
To that, I objected and called for the production of
manual as the best evidence of what it states.
Have you got the manual here, sir Y

th~

Mr. Kennett: If Your Honor please, I object on the
grounds that I asked this question and Mr. Hunton objected,
so I withdrew the question ·and asked him, in his persona]
opinion, therefore, the point being that there was no reference in bis testimony to a manual.
6/19/63
The Court: Well, we want to g-et some justice
page 7 ~ out of this thing and not any technicalities.
Bv Mr. Hunton: (continues examination)
·Q. ''THE ·wiTNESS: . I probably have availability to a
Prudential Manual which is most authoritative and one of
the best on the subject''.
And have you got that manual, Mr. Woodward?
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Robert H. Wooillward.
A. Your Honor, I believe one of the .eight things here that
I found wrong in the transcript of the testimony is-the
words should be, ''You probably have availability to a Prudential Manual which is most authoritative and one of the
best on the ·subject". I do not have a Prudential Manual and
I have not seen one since 1959.
Q. I see. So you do not know what was in the Prudential
Manual and didn't have it available at the time of your testimony?
A. That is correct.
Q. Do you know when the policy in question was issued!
A. No, sir.
Q. So then you do not know what the underwriting rules
of the Prudential were at the time of its issuance, not knowing
when it was issued Y
A. That's right.
Q. And your testimony then relates to what time?
A. My testimony relates to my opinion, during the period
of time in which I was employed at Prudential.
6/19/63
Q. And what was that please, sirY
page 8 r A. 1957 to 1959.
Q. What time in 1959?
A. July, I believe.
Mr. Hunton: If Your Honor please, I then move to strike
all of his testimony, as it appears from the motion for judgment that the policy here in question was issued March 5,
1962, and he had left the employment of the Prudential three
years prior to that time, and knew nothing about what the
rules for underwriting were at the time as to which he testified.
1\{r. Kennett: Then I make a 1notion that all of 1\{r. Hunton's testimony be stricken because he asked hin1-he hasn't.
had a sing·le person in from Prudential in the Underwriting·
Department to testify. He had one man over at Shenandoah
Life, and he had a man working for the Ag·ency Department
and I believe that's all. I believe. that's all, so far, that hP
has had to testify.
He hasn't had anybody working for Prudential to testify.
Now, this man here worked for Prudential for six years in
the Underwriting Department and he'~ the Chief Underwriter-

Christine H. Chitwood v. Prudential Insurance

Co.

83

Edward F. Clark.
The Court: He denies that.
The Witness: No; two years with PTudential.
Mr. Kennett: Two years with Prudential in the
Underwriting Department, and he is an Underwriter at the present time with another company. Certainly, he
is better qualified than the man who works for Shenandoah
Life Insurance Company and who never worked for Prudential.
The Court: .All rig·ht, I will take it under advisement.
Mr. Hunton: I have no further questions of this witness.
The .Court: .All right. Stand aside.
Mr. Kennett: As fa.r as I'm concerned, ]\ifr. ''Toodward
may go.
The Court: Unless you gentlemen have something further.
Mr. Hunton: He may go as far as we're concerned, sir.
The Court : All right.
Mr. Kennett: Thank you, Mr. Woodward.

6/19/63
page 9 ~

The witness stands aside.
Mr. Hunton: Mr. Kennett, have you any further evidence?
Mr. Kennett : No.

6/19/63
page 10

~

MR. EDWARD F. CLARK,
called as a witness in behalf of the defendant, being duly sworn, testified as follows :
DIRECT EXAMINATION.
Bv 1\Ir. Hunton:
· Q. State your name, residence and occupation, please, sir.
A. My name is Edward F. Clark.
Q. A little louder.
A. Edw·ard F. Clark. I live at 5331 Waller Avenue, .Jacksonville, Florida. I run Senior Underwriting Consultant in
charge of life underwriting of the Prudential South Central
Home Office, which covers a. ten-state area including Virginia.
Q. How long have you occupied that position, and bow long
have vou been with the Prudential. Mr. Clark?
A. I have been with the Prudential about thir(v years; I
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Edward F. Clark.
have been in underwriting twenty-eight years. I have been
with the South Central in charge of underwriting for ten
years.
Q. State briefly what the duties are of your present position
please, sir.
A. Well, my duties primarily are to oversee all of the life.
underwriting operations of our office.
Q. And,. as such, do applications for insurance come before you and the underwriters under you for. consideration?
A. Yes, they do.
Q. Mr. Clark, assume that a policy application
6/19/63
page 11 ~ was presented to your department, in which the
insured applied for coverage of approximately
thirty thousand dollars upon his own life; that the proposed
policy included insurance on the life of his wife and the
minor children of his wife; assume also that the application
disclosed that the wife named in the policy had a prior hu~
band from whom she had not been divorcedMr. Kennett: I object to the question inasmuch as that
auestion doesn't conform with the facts. The application in
this case didn't disclose that.
Mr. Hunton: I am asking that he assume it, and I did11 't
say that it did.
M:r. Kennett: I know: but the hypothetical question doesn't
conform to the facts of the case.
Mr. Hunton: There was no objection made to the hypothetical question which I am reading, when it was asked on n
previous hearing, from another witness.
Mr. Kennett: That was from ~Ir. Bailey. I didn't catcl1
it at the time until Mr. Wilbur pointed it out in his testimony
but everybody admits, Your Honor, that in the event tltat
the ·husband knew that he was improperly married to the wif~
and was open and notorious and living in a lewd and lascivious manner with her~ that they wouldn't issue the policY.
This hypothetical question, which is the one hP
6/19/63 asked before, is loaded, "assuming the applicapage 12 ~ tion discloses that the wife is married to a previous
husband that wasn't properly divorced", whicl1
means that the man ·wouldn't have put it in the application
if he didn't know it and, tlterefore, the hypotl1etical question doesn't conform to the facts in this case. Obviously, he
will deny the policy. I will admit that answer.
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Mr. Hunton: It conforms, if Your Honor please, to what
'the facts are, and that is that she had not been divorced from
her prior husband, and it is justThe Court : All right. Go ahead.
Mr. Kennett: I except to the question.
By Mr. Hunton: (continues examination)
Q. -and who was still living; assume that the proposed
insured, at the time of the application, w·as twenty-one years
old, that the named wife was twenty-seven years old, and that
both were members of the white race and living in Roanoke,
Virginia.; assume that the proposed insured and the named
wife had been through a marriage ceremony, do you have any
opinion, as to whether the Company would have written the
policy under those circumstances, as an underwriter?
A. I assume you are referring to a family plan. The
answer is ''No, we wouldn't. ''
Q. Why would that be, Mr. Clark'f
6/19/63
A. Well, because of the uncertain leg·al status of
page 13 ~ people living in such an arrangement.
Q. Is there anything in the-no, is there anything in your underwriting practices with rega1·d to common
law marriages?
A. Yes, there is. First of all, for the family plan, which
is a rather unique plan which we have, we don't accept anybody that is living in common law under any circumstances,
mainly because of the uncertain legal status in many states.
We do, under regular plans for insurance, issue some to
common law people in common law marriage but there you
don't have the same relationship. You are not insuring both
the husband and wife and children under one contract, as von
do with this particular plan.
..
The Court: Well, what sort of policy is involved in this
case?
Mr. Hunton: This is ·a family plan policy which covers
both the husband and wife and the two children of the ..vife.
Q. (Continued) Is there anything, or would it be material
to the risk, in your opinion, Mr. Clark, if the applicant for
insurance was living with a -person who had not been divorce~ from her previous husband?
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Edward F. Clark.
A.. Yes, sir, it would.
Q. Is there anything in regard to your under-'
~ writing practices as to whether an applicanta policy will be issued where the wife of an applicant-issued on the family plan-where the wife of the
applicant has not been divorced from her prior husband and
has contracted a bigamous marriage with the applicant for
insurance?
A.. \Ve would not have issued any contract such as that?
Q. Would the fact that she had not been divorced from her
prior husband but had contracted a second marriage, without
divorce, be material to the risk,A. Yes.
Q. -in your opinion f
A.. It would.

6j19j63
page 14

Mr. Hunton:

No further questions, sir.

CROSS EXAMINATION.
By Mr. Kennett:
Q. Mr. Clark, what is your name, sir?
A.. Clark.
Q. Clark, that's right; you told me. Now assume this hypothetical question. It will be identical to the one he asked
except that there will be no disclosure that the wife was not
properly divorced. In other words, assume an application
was presented to your department in which the insured applied for coverage in excess of thirty thousand dol6/19/63
Iars upon his life; assume further that the policy
page 15 included insurance on the life of a wife and of the
children of the fan1ily; assuming also that the a plication disclosed that the wife had had a prior bus band from
whom she was divorced-that is what this application disclosed-and assun1e that the proposed insurf!d, at the time of
the application, w·as twenty-one years old, the named wife was
twenty-seven years old, both members of the white race and
they lived in Roanoke, Virginia; and they had in their possession a marriage certificate and had gone through a marriage ceremony. In that case, would you have issued the
policy?
A. Yes.
Q. And, in fact, you did issue the policy, or someone in you J'
department, under those set of facts?
A. That is correct.

r
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Edward F. Clark.
Q. Now, I read to you from some interrogatories filed by
Mr. Hunton in response to my questioning. The first interrogatory was, ''State all persons or agencies who investigated the facts contained in the application for insurance, or
other similar facts, to determine whether the policy in question should have been issued to James 0. Chitwood, Jr. (This
interrogatory does not inquire into the persons who reviewed
the facts investigated by others.) ''
''Answer: Retail Credit Company, Roanoke, Virginia,
made an investigation of the facts contained in
6/19/63 the application in Roanoke and Rocky Mount, alpage 16 ~ though it did not determine whether the policy in
question should have been issued.''
Now, is it customary in issuing policies to have one investigate the applicant?
A. Yes, sir.
Q. And, in fact, that was done in this caseY
A. I don't recall. I would assume so; in view of the amount,
it would have to be.
Q. It would be customary, plus this interrogatory if Mr.
Hunton's answering the truth 7
A. I haven't read all that so I don't know.
Q. Well, I just read it to you. It is in the record. In other
words, Mr. Hunton says it was investigated.
A. Well then, it was; yes, sir.
Q. All right. This policy was investigated by Retail Credit.
Now, this type of investigation, what is that for?
A. Well, it's a check on the finances, morals, habits and
health.
Q. Well, why do they check on morals of an insured before
issuing the policy?
A. To see if they are acceptable.
Q. In other words, the purpose of this investigation was
to determine if the risk was acceptable 7
6/19/63
A. Right.
page 17 ~ Q. Now,The Court: Have you got anything to show that they
kne'v about this thing?
Mr. Kennett: Well, let's p.-et to it. Mr. Martin, who was
the Retail Credit man who made the investigation-
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Edward F. Clark.
The Court: Well, did the investigation disclose this
thingf
Mr. Kennett: Well, I'm going to 8...sk him the questions,
Your·Honor. Mr. Martin testified that-of course, it's in the
record and Your Honor hasn't heard it, but he testified that
they never, in his experience, would check this type of thing,
even when they had knowledge, that what they did was to
check and call up to neighbors and see if the man and wife
are fighting and that type of thing.
The point that I'm driving .at is that they check the points
material to the risk and not the others and, if this was so
material to the risk, why didn't they check it? They had two
witnesses who testified to that and who investigated for Prudential.
The Court: I don't see what that's got to do with it unless
you bring any notice.
Mr. Kennett: I'm not trying to prove notice.
6/19/63 All I'm trying to do is prove immateriality. He
page 18 ~ testified that this· was material to the risk yet his
acts, or actions, don't prove the statement because
in actual practice, when he has knowledge in the application
that the woman has been marriedThe Court : Regularly married.
Mr. I{ennett: Excuse me. When he has actual noti~e in
the application that the woman has a previous divorce, an·j he
had that notice because the children had a last name which
was Brown, and different. That was in the application for
insurance and yet he doesn't rely on the application but he
goes out and sends an investigator out and calls up the neighbors next door and says, "How does Mr. Chitwood get along
with his wife?"
Mr. Martin testified that is what they had done in this
case and yet with knowledge of a.n alleged divorce, they didn't
consider it important enough to check on it t:hemselves to see
if it was done, yetThe Court : I don't follow that line.
Mr. I{ennett: Yet they did consider it important enough
to check if be was fighting. In other words, if Mr. Martin had
gone out andThe Court: That is all immaterial to me unless you can
show that they can or they knew.
6/19/63
Mr. Kennett: Well, I'd like to vouch it in the
page 19 ~ record, please.
The Court : Sir?
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Mr. Kennett: I would like to put it in the record because I
think it is important and I'd like to place it in the record.
The Court: All right.
By Mr. Kennett: (continues examination)
Q. Now, if Mr. Martin had gone out and investigated Mr.
Chitwood, and he had found that Mr. and Mrs. Chitwood
were fighting and shooting at each other, and that type of
thing, and put-he would disclose it in the report-! mean
that's the type of thing he investigated.
A. Well, they investigate everything· they can fine out about
an individual.
Q. All right, that's right. There is, on his application, a
questionnaire form or a statement that whether-'' How he
gets along with his wife"; isn't that correct~
A. I don't know. You're making the statement. I don't
know the' answer.
Q. You don't know what they investigate?
A. I don't know the exact questions. I don't have one here
to be able to. read it; I can't tell you exactly each question
they ask. I'm not a Retail Credit investigator.
Q. Yes, sir; but you send the information to Re6jl9j63 tail Credit to investigate, don't you Y
page 20 ~ A. We send them their address, date of birth,
the husband and wife's names, and the children.
They make the investigation from that, and the questions
they ask.
Q. But you tell them what the investigation-you give them
the questions to answer, or you give them a question sheet;
isn't that right f
A. No; they 'have those questions sheets made up for their
own company. I don't know every question that is asked.
Q. You don't know every question that is asked 1
A. No.
Q. But thesE' ouestions that are asked are those presumptive to the material to the risk; isn't that right?
A. Yes.
.
Q. And presumptive of questions they don't ask are not
material to the risk in general?
Mr. Hunton: No.
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By ~Ir. Kennett:
Q. Isn't that right f
A. No; I can't say that.
Q. Well, let me ask you this, getting to the question of
materiality. In certain select circumstances, doesn't Prudential issue.insurance contracts to a man who is Inarried but
who is engaged in an affair with another woman, where tl1e
fact is known to the Insurance Company Y
~Ir. Hunton: If You1· Honor plecH;P, he's tctlking·
about certain select cirmunstances.
.
The Court: He is tnaking hir-; J'Peord. That
doesn't have anything to do with it.
J\{r. Hunton: I understand, sir.
The Witness: The answer is "Yes, for all plans hut fc)J'
the family plan''.

6/19/63
page 21

~

By Mr. Kennett:
Q. In other words, a Inan can say that if s01neone holds a
responsible job, say like a judge, or a president. of a corporation-say he is having an affair and it is known to Prudential-! wasn't speaking of any particular one-(laughter) and
it was Imown to Prudential, Prudential in 1nost likelihood will
go ahead and issue the policy ?
A. T'hey will consider it, but not for the famil~· plans. hut
they would for other forms of insurance. The possibility ir-;
there would be an increased premium on it, clepending· on the
amount of hazard that the underwriter judges to he involved.
Q. But, under some circumstances, they take it at Rtnndard
risk?
A. That depends. It is a possibility but not a probability.
Q. And, therefore, in other words, you can't say categorically then that Prudential would refuse to issue
6/19/63 insurance to a man living notoriously or in lewd
pag·e 22 ~ cohabitation with a woman?
A. As I say, we would not on the family plan,
but the other plans, it depends on the circumstances that it
takes.
Q. As a practical matter now, there is no mortality experience available on a man's life expectancy when he is living with a woman who had been previously married and improperly divorced and then married to him?
A. Well, there 1nay he but I don't know of it myself.
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Q. You have no mortality experience available and, therefore, this question of acceptability of the risk is purely one
of the underwriter's judgment Y
A. That',s right.
Q. In fact, it is possible that different underwriters may
have different judgments f
A. I would say that they are all supposed to have the 8ame
judgment.
Q. Now, doesn't Prudential issue insurance contract~ to
persons in states like Florida, who are living together in
common law?
A. Yes, sir; I know, on other plans but the family plan.
Q. Well, has Prudential changed its policy any since Mr.
Woodward worked there? In other words, what was good for
Mr. Woodward or what Mr. Woodward observed when he
worked there would be the same thing that yon are
6jl9j63 still doing?
page 23 ~ A. When Mr. Woodward worked there, he was
rather new in the business and his knowledge of
what he could do was very limited. He had to refer most problem cases, in any case above fifteen thousand dollars, to a
higher underwriter. He was only able to consider applicationsQ. But still he worked there and knew what you did!
A. I would say he didn't know everything we did.
Q. He would know the general policy. Let me ask you one
question. Whenever you turn down a policy for any reason,
doesn't it have to go to the Newark Office for review¥
A. No. Some .of them do; some of ihem don't. I have the
authority to take anything or to remove anything I want.
Q. There is an office in Newark, New Jersey, that reviews
then some of the policies you turn downY
A. They review some of them; yes. It is part of t.he underwriting.
Q. And, in fact, in some cases even where the N ewa.rk Office
decides to turn it down, they take it for the purpose of getting
the mortality statistics; is that right?
A. "\Vill you state that again Y
Q. In some instances, where they have decided in the jndg- ·
ment of the underwriters that it is a bad or unacceptable risk,
the Newark Office will order it to be taken anyhow for the
purposes of obtaining mortality statistics or statistics?
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A. That is correct.
Q. Therefore, even if this policy were unaccept~ able, you don't know that this might not be one
that the Newark Office would say to take for statistical purposes ¥
A. This wouldn't go to Newark.
Q. Why not?
A. Family plans don't go to Newark. When they're tu 1·ned
down, that's :final.
Q. In other words, you're saying that if this hadn't been
a family plan, but a regular policy, it tnay·have been accepted Y
A. Yes, sir.
.
Q. But the fact that it was a family plan makes it unacceptable?
A. That's right.
Q. Does Prudential publish a manual for its underwriters
to use as a guide in determining risks Y
A. Yes; they have a manual.
Q. Wouldn't that manual be the best evidence of what Prudential's policy is Y
A. I know what is in the manual.
Q. I understand you know what is in the manual, but if
they have written regulations as to what their policy is, don't.
vou think that n1anual would be the best evidence?
~
A. I can testify what is in the n1anual. I know it.
6/19/63
Q. Do you have that manual present f
page 25 ~ A. No, sir; I don't have to. I know what i~ in
the manual.
Q. You know what is in the n1anual but your testimony,
therefore, is from what you recall the manual saying 1
A. Yes.
Q. You didn't write the manual, did you; it i~ written up
in Newark, isn't itY
A. I helped write it.
Q. You helped write it. V.l ell, you're one of the editors.
You mean that you sent suggestions in to Newark?
A. I used to work on this in Newark.
Q. You worked on it in Newark and you know what is in
the manual, but nevertheless they do have a manual which iR
the authority for Prudential on this point: is that correct?
A. Tha.t is correct.
Q. And are you willing to submit that manual into Hvidence!

6/19/63
page 24
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A. I don't know whether it can be brought into evidence;
I don't know the answer to that.
Q. You don't have it presently with you 1
A. No, sir; I don't have the manual present.
~Ir. Kennett: No further questions.
Mr. Hunton: No further questions. We have no more evi·
dence.

6j19j63

page 26

~

By the Court:
Q. Does the manual cover a case like this f
A. Yes, sir; the manual clearly states-

Mr. Kennett: I object to what the manual says. I think the
manual ought to be produced as the best evidence of what
the manual says in a case like this, and that you use cmnmon
law marriage rule.
The Court: Go ahead and state what you were going to.
The Witness: Did you say the manual said that T
Mr. Kennett: That's right. I think we ought to have the
manual here.
The Witness: The manual doesn't say that.
RE-DIRECT EXAMINATION.
By Mr. Hunton:
Q. What do.es it say?
A. The manual says that, under the family plan in regards
to common law marriages, they are not to be considered, that
they are to be rejected, the reason for it being the uncertain
leg·al status, and in all the states and provinces in wl1ich we
operate, therefore, we do not accept any of them.
Q. Then, in a case that is not a family plan, the manual
states that where a man and woman have entered into a marriage contract, but it is defective for some reason, that you
use the common law rule. Is that what. the manual
6/19/63 says-other than the family plans?
page 27 ~ A. Yes, sir, other than family plans. It isn't in
there in so many words but we d'l it.
Q. In other words~- ·
The Court: What is the objection to producing the tnanual?
Mr. Hunton: It is a. great big bulky thing, Your Honor.
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By the Court:
Q. How big is itf
.A. About.a thousand pages in it.
Mr. Hunton: About a thousand pages, the witness says. I
have never seen one.
The Witness: It is in about three or four volumes and it's
about that high (indicating); three or four books and is a
tremendously complicated technical manual to go through it.

RE-CROSS EXAMINATION.
By Mr. Kennett:
Q. Anyway, it states that when a marriage is technically
invalid, that you use the common law marriage test for underwriting purposes Y
A. For other than family plans.
Q. And Prudential issues other than family plan policies
based on common law marriage?
6/19/63
A. That is correct.
page 28 ~ Q. In fact, you've got numerous contracts in
Florida where people aren't married that you take
on a standard risk f
A. I couldn't say numerous; I don't know how many. I
don't have any idea but we do have them.
Q. Well, I mean not just one or two, but there are a whole
slew of them, I mean Y
A. Well, some; I don't know how many. I wouldn't have
any idea.
By the Court :
Q. Is that where there is a bigamous marriage?
A. Pardon?
Q. Where there is a bigamous marriage?
.A. Where there is a bigamous marriage, and we know
about it, we don't take it.
Mr. Hunton: If Your Honor please, I have a copy of one
page relating to common law marriages that I have here. I
think the witness might be able to identify it and put it into
evidence.
I say I do not have the manual but I 'have the page.
(Paper handed to Mr. Kennett for inspection.)
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Mr. Kennett : Well now, this is not the only page. There is
another page dealing with standard risk without the family
insurance that I was talking about.
The "\Vitness: On a standard riskY
6/19/63
page 29

..

~

By Mr. Kennett :
Q. Yes.
A. Well, there is a lot more pages.
Q. The one that I asked you about where it says, in a standard situation, what. to use.
A. It doesn't say that you use the common law marriage
at all. The only part in the manual that comn10n law marriage
is broug·ht out in is the family plan and that definitely states
that you can't take it. The common law marriage is not mentioned in any other part of the manual. This is the only part
(indicating).
Q. Let me ask you one thing here.
Mr. Hunton: Let him finish his answer.

Q. You said, "T"his is the only part"A. This is the only part in the whole manual that mentions
comnwn law marriage. The reason for it is, it is just something you can't tolerate when you're issuing family plan
policies.

By 1vfr. Kennett:
Q. But nevertheless you say it doesn't mention anywhere
in the manual, common law marriage and yet you issue comnlon law marriage6/19/63
pag·e 30

~

Mr. Hunton: I beg your pardon. He said, ''This
is the place where it did mention the common law
marriage''.
The Witness: That was the only place.

Bv 1\Ir. Kennett:
·Q. I'm trying to get the validity of this manual and bow
well they follow it then, because you issue contracts to people
living together in common law.
A. That is correct.
Q. And yet tl1ere is nothing in the manual dealing in that
nt nll?

96

Supreme Court of Appeals of Virginia

Edward F. Clark.
A. No; that is a judgment factor.
Q. That is a judgment factor. In other words, you don't
follow the manual then Y
A. Yes, we do, when it is in there. We don't follow something that isn't in there.
Q. Now, let me ask you this. In a situation of issuing the
contract to a pillar of the community, wh~re he is validly
married and so forth but he is having an affair with some
woman known to the insurance company-but it is discreetand you indicated that among select circumstances, they
would take that at a standard risk, but I believe you said you
wouldn't do that for the family policyY
A. That is correct.
Q. Well now, why would there be anything wrong with the
family policy in that case? I mean that the man would have
a wife and children.
6/19/63
A. The difference is that, under the family plan,
page 31 ~ you are insuring the wife.
Q. Well now, this wife in this case isn't a lewd
wife.
A. But the husband and the childrenQ. This is not a lewd wife in the case, then why would it
make a difference in that case?
A. This says ''wife". You are insuring them as a group.
You're insuring the husband, wife and children. Now, when
you're insuring them under individual contracts, you're insuring an individual.
Q. I understand, but the question wa.s, the man had a valid
wife and a paramour and you said that you would give him,
under select circumstances, give him a standard risk other
than family plan. I wonder wby there would be any difference
in insuring him and insuring· biu1 and his wife. His wife in this
case wouldn't be living lasciviously in this case.
A.
ell, as I told you before, tl1e family plan insures the
husband, wife and cl1ildren. Now, under the otl1er circumstances, you're not insuring nil of them under the one eontract. In other words, you don't say in your contractQ. I understand-what difference does that make; what
difference does that n1ake when the bad risk here is the man?
A. Well, it n1akes a difference legally; it makes a difference.
6/19/63
Q. Well, this. case where he had a paramour and
page 32 ~ you are doing it under select circumstances-in
other words, you are just throwing up your hands

''r
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with a family plan which is out, in this case, but you don't
follow that in practice; isn't that right?
A. No, sir.
Q. Well, what difference does it make in the case that I
gave you-if a wife is living with her husband and she is not
living immorally and the children are not living immorally
and he is the one, but you say you will ins u.re him, but you
wouldn't insure them all because he is livhig immorally.
A. Well, we will insure them under individual contraetH
but not under the family plan.
Q. But why?
A. That is our company policy.
Q. Show where that is in the manual. We're not dea1iug
with common law marriage now.
A. This is the only part in there in regard to common law
marriage (indicating).
Q. I understand. Is. there any part in there in regard to
that situation which I just described f

A. No.
Q. There is nothing in the manual saying that?
A. (The witness shook his head.)
Q. Then on what do you base your testimony
6/19/63
that they wouldn't issue a family plan policy in
page 33 } this caseY
A. On this (indicating).
Q. You say there is nothing in there about it.
A. I said under the family plan, we do not issue under a
common law arrangement.
Q. I'm not talking about conunon law arrangements now.
I'm talking about a pillar of the community with the extracurricular affair.
A. We wouldn't issue that either.
Q. I know; but why?
A. I think the reason is rather obvious(~. I'm talking about~Ir.

Hunton: Let him answer the question.

By Mr. Kennett:
Q. I'm talking about a standard ri~k.
· A. You can get into violent situations under these cireun•stances and that could cause extra.mprtality.
Q. Why would it be more violent 1;1~der the family plan
than it would be under the individual contract plan?
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A. It '·s just that we don't issue it under the family plan.
Q. Have yoti ever known of a case where you have turned
down the issuance of a family plan contract to a man who it
was stated in 'his application for insurance that he was lawfully married to a woman and the application
6/19/63 stated that the woman had been previously marpage 34 r ried and divorced and they had two children whose
name was that of a previous husband and where
theBy the Court: (interposing)
Q. Oh, we have got a big-amous marriage here. Have you
ever issued a policy on a bigamous marriage?
A. No.
By Mr. Kennett:
Q. Well, have you ever denied a policy in the situation that
I was describing where-have you ever denied a policy 'vhere
it came to your attention, unknown to the insured, that tlw
wife's divorce \vas invalid?
A. Have we ever done that?
Q. Have you ever turned one down; do you ever recall one,
personally?
A. Well, we would if we knew about it.
Q. Have you ever done it?
A. I could not state specifically each case; I don't know.
Q. You never have?
A. I couldn't state specifically in each case but I don't
kno'v of any cases.
Q. You don't have any case where you have denied insu ranee under these circumstances?
A. We would though, if it came up. I cannot
6/19/63 point to a specific case, butpage 35 ~ Q. It has never come up, as a practical matter,
has it, whereA. It probably has.
Q. -where, unknown to the man, his wife was invalidly
divorced and it was known to the company?
A. It possibly has.
Q. But you don't know about it?
A. I can't state specifically any one case that I know.
Q. In other words, that is your present judgment of what
you would probably do if it ever came upT
A. I know what we'd do.
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1\Ir. Kennett: All right. No further questions.
The Co_urt: All right.
The witness stands aside.
The Court: Is that all!
Mr. Hunton: I have nothing- else. I would like for the
record to show, Your llonor, that my objection goes to the
entire line of testimony that's just bee·n put in and I have
no more, Your Honor.
The Court: All right.
Do you have anything- more~
1\fr. l{ennett: No, sir.
6/19/63
The Court: All right. 1\'Ir. Reporter, will you
page 36 ~ write that up and let me have it.
1\.fr. Hunton: Your Honor will recall that we
have already filed a memorandum of authorities in the Jnatter.
The Court: All right; yes, I appreciate that.
(The proceedings were concluded at 10 :12 o'clock, P. 1\f.)

•
A Copy-Teste :

H. G. TURNER, Clerk.
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