NOTICE TO COUNSEL
This case probably will be called at the session of court
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appea·ls of- Virginia
AT RICHMOND.

Record No. 6199

VIRGINIA:
In the Supreme Court of Appeals held at the Masonic Building in the City of Staunton on Friday the lOth day of September, 1965.
.._

RALPH G. WOODS,

Plaintiff in error,

against
R. D. HUNT AND SON, INC.,

Defendant in error.

From the Court of Law and Chancery of the City of Roanoke
Stanford L. Fellers, Judge

Upon the petition of Ralph G. Woods a writ of error is
awarded him to a judgment rendered by the Court of Law and
Chancery of the City of Roanoke on the 19th day of February,
1965, in a certain motion for judgment then therein depending
wherein the said petitioner was plaintiff and R. D. Hunt and
Son, Inc., and another were defendants; upon the petitioner,
or some· one for him, entering into bond with sufficient security
before the clerk of the said Law and Chancery Court in the
penalty of, three hundred dollars, with condition as the law
directs.
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Received Sep 6 1963 and filed
LENA TESTERMAN
Deputy Clerk
INTERROGATORIES
To: R. D. Hunt and So·n, Inc.:
Plaintiff propounds the following interrogatories to be
answered under oath by a duty authorized official of R. D.
Hunt and Son, Inc. on or before the 12th day of September,
1963:
1. Give the names and addresses of all employees of your
company within the last three (3) years from this date.
2. Give the names and addresses of all employees employed
by your company on June 6, 1962.
,
3. Did you on June 6, 1962, make a sale of two (2) five
pound bags labeled "Miller Sevin 50% Wettable Powder'·'
to Ralph G. Woods of Boones Mill, Virginia YIf so, state the
name of the employee making such sale.
4. State when and from whom such material was purchased
by you for resale, in what quantities and the manner in which
it was packed when received by you.
5. State to whom this product had been sold other than
Ralph G. Woods prior to June 6, 1962, and in what quantities
to each person or party purchasing same. Give the name and
address of such purchasers.
6. State whether or not your company, within two years
prior to June 6, 1962, in any manner dealt in a product known
as 2, 4-D and 2, 4, 5-T, commonly known as weed
page 20 . ) killer.
7. If the answer to the foregoing question is
affirmative, state whether or not such product was handled
in a liquid or powdered form.
8. State where such material was stored on your premises.
9. Were any containers received by you of ''weed killer'' or
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maintained on your premises broken or develop leaks in
which such weed killer could be spread to other products!
10. Give the proximity of the location of weed killer ou
your premises to the location of Seviu on June 6, 1962, and
six months prior thereto.
11. For what purpose was the two (2) five pound packages
of Sevin sold to Ralph G. Woods on June 6,19627
12. Has your company had any complaints from other
purchasers of Sevin as to the Sevin so purchased contained
weed killer YIf so, give their names and addresses.
13. By what method was the Sevin product shipped to your
company by Miller Chemical Company, the co-defendant?
14. Give the date the product was received in your store
and attach invoice for inspection showing the shipment.
15. State the names and addresses of all persons having any
knowledge of facts bearing on the subject matter of this case.
Respectfully,
RALPH G. WOODS
By Counsel
H. CLYDE PEARSON
Of: Hopkins, Pearson & Engleby
Counsel for Plaintiff
·
509 Mountain Trust Building
Roanoke, Virginia
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Received Sep 13 1963 and filed
JUANITA SIMONS
Deputy Clerk
ANSWERS TO INTERROGATORIES PROPOUNDED TO
, R. D. HUNT AND SON, INC.
Comes now the defendant, R. D. Hunt and Son, Inc. by R.
D. Hunt, Jr., its Vice-President, and files this its Answers
to the plaintiff's Interrogatories, service of which was accepted by Richard C. Rakes, of Counsel, for R. D. Hunt and
Son, Inc.

,...-.--
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For answers_ to the numbered interrogatories, R. D. Hunt
and Son, Inc. comes now and says :
1. The following persons are all those persons employed
in a capacity where they could sell, handle or be responsible
for any orchard supplies, insecticides or sprays :
R. D. Hunt, Jr., R. D. Hunt, Sr., Gertrude G. Hunt, Betty
Jane Hunt, E. B. Hunt, J. A. Deel, P. A. Adams.
The company hires numerous part-time employees during
the fall when apples are harvested to handle and package
apples, but these persons are not allowed to handle or sell
any of the supplies in which R. D. Hunt and Son, Inc. deals.
2. R. D. Hunt, Jr., R. D. Hunt, Sr., Gertrude G. Hunt, Betty
Jane Hunt, E. B. Hunt.
3. Two (2) five-pound bags of "Miller Sevin 50% Wettable
Powder" was sold to Ralph G. Woods or his son on J nne 6,
1962. The sale was made by R. D. Hunt, Jr. of
page 24 } 2314 Wycliff Ave.nue, S. W., Roanoke, Virginia.
Mr. Hunt feels that the sale was made to Mr.
Woods' son.
4. The purchase of one case of 5 pound bags of ''Sevin''
was made on May 18, 1962 from the Miller Warehouse on
Williamson Road, Roanoke, Virginia. This order was picked
up by E. B. Hunt. There are ten five-pound bags in a case,
and each bag is packaged in a double paper bag. The case is
made of heavy cardboard and the flaps on the top and bottom
are glued secure. There was no evidence of any defect in the
packaging.
5. In the year of 1962, prior to J nne 6, the following sales
of ''Sevin'' in five pound bags were made :
May 2, 1962-0ne five pound bag to a Mr. Perdue for cash.
The sales slip does not show this persons full name nor his
address and the sales personnel do not recall this sale.
May 15, 1962-0ne five pound bag for cash. No record was
made of the purchasers name or address.
May 22, 1962-Two five pound bags to Mr. Leslie Kimbal
of Roanoke, Virginia.
May 23, 1962-0ne five pound bag to Mr. W. W. Neff of
Boones Mill, Virginia.
6. Yes
7. Liquid only.
8. There is a special storage room in which weed killers
and strong chemicals are stored. This room is located at least
100 feet from where the insecticides and fungicides are kep~.
There are two walls between where the "Sevin" and other
insecticides are kept and where ''weed killers'' are stored.
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2, 4-D is· never stocked in any quantity as it is available at
three distributors in Roanoke and is ordered by Hunt and
Son by way of special order when a customer requests it.
9. Containers of weed killers are never broken open for
sale in lesser quantities, and it is not recalled that any leaks
ever developed or any containers of weed killer
page 25 J ever broke on the premises.
10. See number 8.
11. To spray his tomato crop.
12. There have been no such complaints.
13. Answered under number 4.
14. May 18, 1962. The invoice cannot be located.
15. Only the employees of R. D. Hunt and Son, Inc. listed
in number 1 and the neighbors of the plaintiff whom he has
discussed the matter with.
Given under my hand this 13th day of September, 1963.
R. D. HUNT, JR.
Vice-President
R. D. HUNT ~ND SON, INC.

*

*

*

*

*

*

*

*

*

*

page 29 ]

I, John H. Spangler, a Court Reporter, do solemnly swear
that I will take down and transcribe the proceedings faithfully and accurately in the above styled case, to the best of
my ability, and be· subject to the control and discipline of the
Court. So help me God.
JOHN H. SPANGLER
Subscribed and sworn to before me this 18th day of February, 1965.
PATSY TESTERMAN
Deputy Clerk
page 30 }
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I, Marcus A. Bieler, a Court Reporter, do solemnly swear
that I will take down and transcribe the proceedings faith-
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fully and accurately in the above styled case, to the best of
my ability, and be subject to the control and discipline of the
Court. So help me God.
MARCUS A. BIELER
Subscribed and swo1·n to before me this 18th day of February, 1965.
PATSY TESTERMAN
Clerk
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In the Court of Law and Chancery of the City of Roanoke,
on the 19th day of February, 1965

*

*

*

*

*

This day came the plaintiff and defendants, by their attorneys, and also came into Court the jurors. sworn in this
case pursuant to their adjournment and having heard the
plaintiff's evidence, the defendants, by counsel, moved the
Court to strike said evidence on the grounds set fotth. in the
record, which motion the Court sustained as to mislabel and
negligence and overruled as to warranty, and the plaintiff and
defendants, by counsel, excepted to the ruling of the Court.
Thereupon the jury having heard all the evidence, the defendants, by counsel, renewed their motion to strike the
plaintiff's evidence as to warranty, which motion the Court
sustained, and summary judgment is entered in favor of the
defendants and the jury were discharged from the further
consideration of this case. To which action of the Court the
plaintiff, by counsel, excepted.
It is therefore considered· by the Court that the plaintiff,
-Ralph G. Woods, recover nothing from his Motion for J udgment, and it is ordered that the defendants, R. D. Hunt & ~on.,
Inc. and Miller Chemical and Fertilizer Corporation, d/b/a
Miller Argicultural Supply Company, Inc., do have and recover of the plaintiff, Ralph G. Woods, all of their costs in
this behalf expended.
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Received Apr 7 1965 and filed
PATSY TESTERMAN
Deputy Clerk
NOTICE OF APPEAL
To: Walker R. Carter, Jr., Clerk of tke Law & Chancery Court
of Roanoke City.
Counsel for Ralph G. Woods, the plaintiff in the above
styled cause in the Law & Chancery Court of Roanoke City,
Virginia hereby gives notice of appeal to the Supreme Court
of Appeals of Virginia, as to the defe;ndant, R. D. Hunt &
Sons, Inc., from the order entered in this case on February
18, 1965.
HOPKINS, PEARSON & ENGLEBY
ByJ. THOMAS ENGLEBY
Counsel for Ralph G. Woods

page 33 ]
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Received April14, 1965 and filed
PATSY TESTERMAN
Deputy Clerk
ASSIGNMENT OF ERROR
To: Walker R. Carter, Jr.,· Clerk of the Law ft Chancery
Court of the City of Rooooke, Virgilwia:
Counsel for Ralph G. Woods, the plaintiff in error in the
above styled cause in the Law & Chancery Court of the City
of Roanoke, Virginia, has heretofore given notice of appeal
to the Supreme Court of Appeals of Virginia and hereby
assigns the following errors :
The Court erred :
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1. In not admitting the testimony of. Mrs. Brady Greenwood
which was relevant and material to the liability of the defendant, R. D. Hunt & Son., Inc. to the plaintiff;
2. In not admitting the testimony of Clarence Woods 4t
rebuttal as material and proper rebuttal evidence as to the
liability of defendant, R. D. Hunt & Son, Inc.;
3. In striking the plaintiff's evidence contrary to the law
and evidence and rendering summary judgment in favor of
defendant and in not permitting the case to go to the jury on
the question of liability of the defendant, R. D. Hunt & Son,
Inc.
RALPH G. WOODS
By Counsel
HOPKINS, PEARSON & ENGLEBY
131 West Kirk Avenue
Roanoke, Virginia
By J. THOMAS ENGLEBY
of Counsel
·
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Received Apr 19 1965 and filed
L·ENA TESTERMAN
·D.eputy Clerk
ASSIGNMENT OF ERROR
To: Walker R. Carter, Jr., Clerk of the Law
Court of the City of Roa;noke, Virginia:

~

Chancery

Counsel for Ralph G. Woods, the plaintiff in error in the
above styled cause in the Law & Chancery Court of the City
of Roanoke, Virginia, has heretofore given notice of appeal
to the Supreme Court of App~als of Virginia and having
heretofore assigned these errors in this matter, hereby assigns
the following additional error:
The Court erred:
(4) In failing to sign at the end the narrative statement

~
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filed by plaintiff, or in failing to make such reasonable additions, deletions or changes, therein, in order that the record
may contain a fair statement of the facts and thereafter sign
said statement.
(N.B. This assignment is filed at this time in order to be
within the sixty ( 60) day period prescribed by the Rule of
Court 5:1 §3(e) and (f) inasmuch as the Court has indicated
it will not so sign such statement without the counsel for
both parties signing and inasmuch as defendants' counsel
have indicated they will not either submit a supplemental
statement or endorse plaintiff's and inasmuch as the Court
has indicated it will not make such reasonable additions,
deletions or changes therein in order that the record may
contain a fair statement of the facts and thereafter sign such
statement, within the seventy (70) day period prescribed by
the aforesaid Rule.)
RALPH G. WOODS
By Counsel
HOPKINS, PEARSON & ENGLEBY
131 West Kirk Avenue
· Roanoke, Virginia
By J. THOMAS ENGLEBY
of Counsel

*

*

*

*

*
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This day the Court notified the lawyers that he
could require that transcript of the evidence in:
-this case to be written up or that same to be agreed upon by
the parties. That at this time the court could not record all the
material evidence and took no notes on our trial because we
had a reporter.

*

*

*

*

*

Received and filed April22, 1965
PATSY TESTERMAN
Deputy Clerk
NOTICE
To: Richard 0. Rakes, Esquire Gootry, Locke lt Rakes
Shenandoah Bwilding OownseZ for R. D. Hwnt lt Son, Inc.,
You are hereby notified that on the 16th day of April, 1965
at 9 :15 o'clock A. M., in the Law & Chancery Court of the

1!:"--
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City of Roanoke, Virginia, the undersigned will tender to the
Honorable Stanford L. Fellers, Judge of the Law & Chancery
Court of the City of Roanoke, a narrative statement of the
proceedings including testimony and evidence of the trial of
the aforesaid case, a copy of which statement will be mailed
or delivered to counsel for the defendant R. D. Hunt & Son,
Inc. for his inspection on or before the 9th day of April, 1965.
HOPKINS, PEARSON & ENGLEBY
By J. THOMAS ENGLEBY
Counsel for Ralph G. Woods,
Plaintiff in Error

*

*

*

*

*

*

*

*

*

*
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Received April 21, 1965 and filed
PATSY TESTERlVIAN
Deputy Clerk NARRATIVE STATEMENT OF TRIAL PROCEEDINGS
Plaintiff in error, Ralph G. Woods, herewith files his narrative statements of the proceedings of the trial of the above
styled case pursuant to Rule of Court 5 :1, ·§3 (e). Although
a Court Reporter was engaged by defendants in error and
reported the trial, the cost of a transcript thereof is prohibitive and contains voluminous testimony with respect to
damages, none of which is material in this appeal. Plaintiff in
error elected to submit this narrative statement in lieu of
filing such transcript.
The trial took place in the Courtroom of the Law and
Chancery Court of the City of Roanoke on the 18th day of
February 1965. A ··jury was selected without objection from
either party as to the composition thereof.
Attorneys for the plaintiff in error, subsequent to opening
statements by counsel, put the plaintiff, Ralph G. Woods on
the stand.

1. Bwrrvma;ry of testi1nony of platintijf's first witness, Ralph
G. Woods:
This witness testified that he was the plaintiff in this suit,
that he resides on a farm he owns in Franklin County, Virginia
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which address is Route #2, Boones Mill, Virginia and he was
54 years old. On examination he further said he had resided
on this farm containing 179 acres since 1949 and that he grows
crops on this farm for sale on the Roanoke Open Market,
including beans, corn and tomatoes. He testified that he had
several children and that his older sons assisted him in the
cultivation and sale of the products. That in the early part
of May 1962, he purchased and planted with the help of his
sons, 3,000 tomato plants that he bought on the
page 38 J old Hollins Road in Roanoke County. These plants
were planted in an area of less than an acre. He
expected to produce an early crop of tomatoes, weather conditions permitting, i.e., early so far as the local season is
concerned, that the plants had done well due to heavy fertilizing and attention to them; that he had considerable time and
money invested in the tomato plants (see plaintiff's Exhibit
4, 5 and 6, tendered and refused).
On June 6, 1962, Mr. Woods and his son Kenneth went to
R. D. Hunt and Son, Inc., a retail farmers' and orchardists'
supply business in the City of Roanoke, Virginia, and -purchased among other things (see plaintiff's Exhibit l for
items purchased) two 5-pound bags of "Miller Sevin 50%
Wettable Powder.'' This powder is a fungicide and insecticide
and was purchased for the purpose of combating fungi and
insects which attack tomatoes and other farm crops and is
a powder form packaged in a paper bag which contains another lining of a heavy package type paper. The bags 'vere
purchased by Woods for the purpose of and was recommended
by manufacturer on the label and by the retailer, R. D. Hunt
and Son, Inc. for spraying tomatoes. The two Jlags were
placed in the bed of Woods' pick-up truck and were taken
directly to his farm with the exception of one stop at Harris
Hardware, where ~{r. Woods purchased 1,000 wood stakes
(see Exhibit 3). Upon arrival at the farm, the bags were
taken into an old dwelling house which had been abandoned
the previous year because Mr. Woods and his family had
moved into a new home he had built on the farm. He was
using the old dwelling house for storage of farm supplied.
Particularly, these two 5-pound bags of Sevin were taken
from the truck by Kenneth Woods in the presence of Ralph
Woods on arrival at home, and were placed in a. drawer of
an old kitchen cabinet in the kitchen of the old dwelling house,
,vhere ~Ir. Woods kept all his chemical fertilizers so they
would not be accessible to children and animals. There had
never been any weed killer stored in this building at any
time ; he had not purchased any weed killer· for about five
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years ; a few .days following the purchase, two of Mr. Woods
sons, Kenneth and Charles, sprayed the tomato crop with the
Sevin product. Mr. Woods further testified that
page 39 ] the tomato vines had grown to the top of the four
foot stakes ; some were falling over the stakes
and had tomatoes thereon, some of which -tomatoes were turn~·
ing and beginning to ripen, although none were marketable
at this point. That afternoon subsequent to the spraying, Mr.
Woods viewed the crop and noticed that the plants were
curling up and turning brown. The next morning it was ap-parent that the entire crop was dead. Mr. Woods thereupon
called Mr. C. C. Tucker, the County Agent for Franklin
County, who imniediately came to Mr. Woods' place and inspected the tomato crop. Mr. Tucker took one of the bags from _
which the Sevin had been removed and the empty bag of
~{anzate to his office in Franklin County for the purpose of
sending them to t:Q.e State Chemist for analysis. Mr. Woods
stated that from observing the bags before they were opened,
that he could not discern anything unusual about the bags
and no discoloration was apparent on a casual observation.
Mr. Woods testified that this was in prospect the finest crop
of tomatoes that he had ever produced and because it was
an early crop, he expected to derive more than the usual profits
from the sale of the crop.
Mr. Woods further testified that he had not had any weed
killer on his property for five years; that five years previous
he purchased some weed killer to spray his orchard' and
pasture land and that all of that killer was used up and that
he had not bought any 'veed killer since that time nor used any
in his spray machine since that time and that he had used
this machine with regularity several times a year for the last
several years in spraying his produce with various forms of
insect repellant fungicide type combatants.
2. 8'Uimmary of testimony of plaintiff's second witness,
K ervneth Woods:

Kenneth Woods testified that Ralph G. Woods is his father,
that he was with his father when he purchased the two 5-pound
bags of Sevin and other items listed in plaintiff's
page 40 ) Exhibit 1, and that subsequent to the purchase,
which was made in cash, he placed the insecticides
in the bed of the pick-up truck and that he and his father then
drove to Harris Hardware to. pick up the stakes and then
immediately to their home; that upon arrival at the farm he
unloaded the pick-up and placed the two bags of Sevin with

..!
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the other products in a drawer of an old kitchen cabinet in
the kitchen of the old house from which they had moved approximately a year before; he further testified that there had
been no weed killer in that house since they had moved. He
further testified that within a matter of days, he and hisbrother Charles went to the cabinet and removed the Sevin
and Manzate and that his brother filled the spray tank with
fresh water from the spring, which tank contained 300 gallons
of water; that they mixed one entire bag and part of another
bag of Sevin with this water in the tank of the spraying
machine together with the bag of Manzate and proceeded to
spray the tomato crop with this mixture. He testified that
they got a little over half way through the crop and had to
re-fill the spray machine, using the Sevin from the remaining
bag which they had purchased from Hunt. He further testified
that they had performed the spraying operation many times
before, that spraying a tomato crop is required
page 41 ) several times each season in order·to control the
insects and fungus. By the time they had completed spraying, they could notice that something was wrong
with the tomatoes. They were beginning to wither slightly.
They called their father's attention to this. They noticed the
next morning that the tomato plants were dead. Kenneth
further testified that Mr. Tucker came to the farm the next
day and subsequent to the inspection of the tomato crop
found one of the 5-pound Sevin bags and the Manzate bag
which had been placed under a rock by the boys subsequent
to mixing.
On cross examination, Kenneth Woods testified in essence
to the same facts stated above and admitted that he saw
nothing obviously wrong ·with the Sevin bags at the time of
the purchase. Kenneth.further testified that he read the directions on the Sevin bag.
3. Swmma;ry of testimony of plaintiff's third witness, C. C.
Tucker:

Mr. Tucker testified that he was the County Agent for
Franklin County and that he was the County Agent ·on June
6, 1962. That he received a call from Ralph Woods, a resident
of Franklin County, and farmer, to investigate his tomato
crop; that he came to the Woods farm and viewed the tomato
Grop and found that the tomato plants definitely had the
appearance of having been sprayed with a weed killer; that
the tomato crop was an early crop for that season and location; that the quality of the tomatoes at that point was high;

14

Supreme Court of

~ppe·als

of Virginia·

that he obtained one of the two 5-pound paper containers
which had contained the Sevin and one bag of Manzate from
Mr. Woods and his sons, which bags had been placed under
a rock at the edge of the field and that he took them to his office
in Franklin County, and subsequently mailed them to the
State Chemist in Richmond. That he received an analysis from
the State Chemist in which the State Chemist advised that the
residue from the interior of the Sevin bag as well as the
portion of the bag itself, which was cut from the bag both
contained 2, 4-D or 2, 4, 5-T weed killer, but that the Manzate
bag was uncontaminated; that in observing the bag, it did
not look any different to him than any other bag and that he
could not discern anything about the bag which would indicate
that there was something wrong, except that on
page _42 J very close inspection he could notice a bleached
spot on it.
On cross examination the witness testified essentially the
same facts above stated.
4. Summary of testimony of
Boyd Samuel:

plai'l~ttiff's

fourth witness, Mr.

Mr. Samuel testified that he was on the staff of the State
Chemist of the Department of Immigration and Agriculture
for the Commonwealth of Virginia; that in June 1962 he·
received from C. C. Tucli:er an empty bag labeled, ''Miller
Sevin 50% Wettable Powder." He introduced into evidence
the inside lining of the bag (plaintiff's Exhibit 7), the outside lining of the bag; (plaintiff's Exhibit 8), and the paper
sack (Plaintiff's Exhibit 9) in which he had carried Exhibits
7 and 8, and he testified that Exhibits 7 and 8 were the same
as received from Mr. Tucker. He further testified that he had
made a chemical analysis both of powder residue contained
on the interior of the lining of the Sevin bag and an analysis
of both the lining and the outside printed bag and that he
tested this powder on tomato plants in his garden in the
laboratory which positively identified that the powder and
the bags were contaminated with a weed killer such as 2, 4-D
or 2, 4, 5-T. He filed his analysis, which was actually signed
by Mr. Berry, the State Chemist, with the Court as plaintiff's
Exhibit 10. He further testified that both the bag and the
lining were porous and would permit seegage into the powder
contained therein.
On cross examination, he could not testify positively whether the weed killer had entered the bag f~om seepage or
whether it was inside the bag, howeYer, he did testify that

I
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the bags themselves were contaminated and that there was
an indication that a liquid had been spilled on the bag. He
testifiedthat the Manzate was uncontaminated.
5. Swmmary of testimony of plaintiff's fifth ·wVtness, ltlrs.
Brady Greenwood:

Mrs. Brady Greenwood testified that at about the same
time as ~Ir. Woods purchased the Sevin product
page 43 ] from R. D. Hunt and Son, Inc. she had likewise
purchased a bag of Sevin from R. D. Hunt and
Son, Inc., but that she could not remember positively whether
or not it was ''Miller'' Sevin. i.e., manufactured by Miller
Chemical and Fertilizer Corporation; but that it looked "similar,'' to Exhibit A, filed with the pleadings. Nor could she
testify whether or not she purchased a three, four or five
pound bag; that the bag had the word SEVIN printed thereon
in large letters ; that she took this home with her and sprayed
her tomatoes. When asked the results of the spraying on her
tomatoes, this question was objected to by R. D. Hunt and
Son, and Miller Chemical and Fertilizer Corporation. The
Court sustained the objection on the ground that the witness
could not state that it was a Miller product. Counsel for the
plaintiff in argument in chambers, contended that the evidence of Mrs. Greenwood would show that similar damage
was done to her tomatoes as was done to plaintiff's tomatoes,
and that they died immediately subsequent to being sprayed
with the Sevin product obtained from R. D. Hunt and Son,
Inc.; that her tomatoes had an appe.arance similar to the appearance of the· Woods' tomato crop, after being sprayed with
the Sevin product, obtained from R. D. Hunt and Son, Inc.
Counsel for the plaintiff further contended that the evidence
of Mrs. Greenwood relating to the results of the spraying of
her tomatoes, despite the fact that she could not remember
whether it was a Miller product, was nevertheless admissable
against R. D. Ifunt and Son, one of the co-defendants, since it
was admitted that she had purchased the product from Hunt,
that she took it to her home and sprayed the tomatoes, as
directed on the bag, with the adverse effects heretofore re. cited. The court sustained the objection and struck the evidence of witness, Mrs. Brady Greenwood. Plaintiff duly noted
an exception to this ruling.
6. Plaintiffs introduced other witnesses bearing on the
questions of damages and lost profit. A recital of this evidence is unnecessary as it does not have any bearing on the
issues raised in this appeal.
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At the close of plaintiff's evidence, defendants made a motion to strike the evidence, which motion the- court
page 44 ] over ruled and defendants proceeded with their
case.
A. Deferndamt, R. D. Hunt a;nd So.n, Inc. 1 first witness, R. D.
Hunt, Jr:

R. D. Hunt testified that he was the Vice President of R-.
D. Hunt and Son, Inc. and that the company was engaged in
an orchard supply business from April to September, and
primarily in the apple business the remainder of the year;
that the company sells both Ortho and Miller products and
handles a Sevin product manufactured by both Miller and
Ortho. He further testified that he came into the store while the
sale to Mr. Woods and Kenneth Woods was being transacted,
but that he did not recall whether or not he made the sale.
He testified that on May 18 his company purchased and was
delivered a carton of Miller Sevin 50% Wettable Powder,
containing ten 5-pound bags of the product. He introduced
into evidence a sample bag of Sevin which had never been
filled and was empty and the statement of Miller Chemical
toR. D. Hunt and Son, Inc. evidencing the above transaction
. (see defendants Exhibit A and B, respectively). He further
testified that they sold Sevin in 2-pound bags, 5-pound bags
and 50-pound bags.
He further testified that upon being advised by Mr. Woods
of the destruction of the tomato crop in question, allegedly
by the use of the Miller Sevin, he immediately removed the
remaining bags of Sevin from the shelf and sent the remain..
ing four 5-pound bags to the Miller Chemical Company for
. analysis. Six bags had_ been sold from the carton at the time
he was advised of. the destruction of Mr. Woods' tomatoes.
Mr. Hunt further testified that they did not keep at the place
of business weed killer in the same area as · other spray
chemicals, but that the same were kept in opposite portions ,
of the building; that they never stored spray material with
weed killer at any time; that he did not know of any weed
killer having been spilled or opened in the store and did noj;
know of any having been spilled upon the Sevin bags· pur- .chased by the plaintiff, Ralph G. Woods.
On cross examination Mr. Hunt stated that they had made
the following sales of Sevin in the year 1962, prior to June 6
and to the following persons :
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May 2, 1962-0ne5-pound bag to a Mr. Perdue
for cash.· The sales slip· does not show this persons
full name nor his address and the sales personnel
do not recall this sale.
May 15, 1962-0ne-pound bag for cash~ No record was
made of the purchaser's name or address.
May 22, 1962-Two 5-pound bags to Mr. Leslie Kimbal of
Roanoke, Virginia.
May 23, 1962-0ne 5-pound bag to Mr .. W. W. Neff of
Boones Mill, Virginia.
In addition to the testimony of Mr. Hunt, the defendant,
R. D. Hunt and Son, Inc. called other witnesses bearing on
the questions of damages.
page 45 ]

B. The defendant, Miller Chemical and Fertilizer Co'I'J'ltpatny's first UJitness, Mr. Robert Ruff:
, Mr. Ruff testified that he was manager of the Miller Ware}louse in Roanoke. He testified that on March 7, 1962, the
carton delivered toR. D. Hunt and Son, Inc. on May 18, was
delivered to the Roanoke Warehouse by Miller Chemical Corporation of Charleston, West Virginia and submitted an invoice
evidencing this transa;ction (se~ defendants' Exhibit C). He
further testified that he picked up from R. D. Hunt and Son,
Inc. the four remaining bags in the carton and the carton in
which they were originally shipped and forwarded them to the
Miller Chemical Laboratory.

C. Defendant, Miller Chemical Company's second_ witness,
George T. McGrew:
Mr. McGrew testified that he was Vice President of Miller
Chemical Company and the chemist who made the chemical
analysis of the four bags which were returned to him by Mr.
Ruff; that his analysis was primarily of the Sevin or powder
product itself and not of the paper bags or the carton; he
further testified that if there had been any contamination of
the Sevin in any of the four bags returned to him his analysis
would have disclosed such contamination. The witness introduced defendants' Exhibits D and E.
The defendants then introduced additional witnesses as to
damages, particularly with regard to the price of
page 46 ] tomatoes on the Roanoke market during the 1962
season, which testimony is not pertinent to the
questions here raised. (See defendants Exhibit F).
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In rebuttal, plaintiff called its sixth witness, namely, Clarence Woods, also a son of Ralph G. Woods, the plaintiff.
Clarence Woods testified that in September of 1962 he was
in the place of business of R. D. Hunt and Son and that R~ D.
Hunt Sr. told him at that time that they did not keep weed
killer. He further testified that in wandering around the warehouse, he noticed in a room near the office that spray products
and weed ·killer were stored together in the same room. Defendants objected to this testimony as being not proper
rebuttal evidence; that it should have been put on ·in chief,
and further, that the evidence was so vague and indefinite as
to have no probative value.
Plaintiff's counsel contended it was proper. rebuttal evidence, inasmuch as R. D. Hunt, Jr. had testified that the company did not store spray material and weed killer together.
The court sustained the objection of the defendants to which
ruling the plaintiff duly noted an exception. The plaintiff
rested.
On motion of the defendants, the court struck the evidence
of the plaintiff to which ruling the plaintiff duly noted an exception.
Respectfully submitted,
RALPH G. WOODS
By counsel
HOPKINS, PEARSON & ENGLEBY
131 West Kirk Avenue
Roanoke, Virginia
By J. THOMA'S ENGLEBY
CERTIFICATE
I certify that I delivered a true copy of this narrative statement of the proceedings of the trial to W. R. Rakes, Attorney
for R. D. Hunt and Son, Inc., at his offices in the Shenandoah
Building in the City of Roanoke, Virginia, this 9th day of
April, 1965.
HOPKINS, PEARSON & ENGLEBY
By J. THOMAS ENGLEBY
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Signed by counsel for Plaintiff in Error:

page 47 ]

HOPKINS, PEARSON & ENGLEBY
131 West Kirk Avenue
Roanoke, Virginia
By J. THOMAS ENGLEBY
Sigxied by counsel for defendants ill' Error: GENTRY, LOCKE & RAKES
Shenandoah Building
Roanoke, Virginia
By
The above narrative statement is authentic and is a correct
statement of the proceedings to the best of my knowledge and
belief.
Judge, Law and Chancery Court
City of Roanoke
April 9 ,1965
page 48 ] Filed 4/19/65
S.L.F., Judge
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OBJECTIONS TO PLAINTIFF'S NARRATIVE
STATEMENT OF PROCEEDINGS AND REASONS
FOR REFUSAL TO ENDORSE SAME
Comes now defendant, R. D. Hunt & Son, Inc., by counsel,
· and sets forth its Objections to Plaintiff's Narrative Statement of Proceedings and Reasons for Refusal to Endorse
same in this action. Tliis case was tried on February 18 and
19, 1965. By way of background, counsel for R. D. Hunt & Son,
Inc. sets forth the following:
1. Several days after the trial of this case on February 18
and 19, 1965 plaintiff's counsel asked counsel for R. D. Hunt
& Son, Inc. if he would agree on a narrative statement of the
testimony and incidents of trial to obviate the necessity of
plaintiff's having to have a transcript of the evidence made
by the Court Reporter who reported the trial. Counsel for R.
D. Hunt & Son, Inc. advised plaintiff's counsel that a Court
Reporter had been arranged for by t~e defendants; that he
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r·eported and recorded the trial;. that a verbatim transcript
was available to plaintiff and his counsel; andthat under these
circumstances we could not agree to a narrative statement of·
the testimony and incidents of trial in this case.
2. On April 7, 1965, the date counsel for R. D. Hunt & Son,
Inc. received Notice that.a narrative statement of the proceedings would be tendered the Court for it's certification on
April 16, 1965, an appointment was obtained with the
Court and counsel for both Ralph G. Woods and
page 49 ] R. D. Hunt & Son, Inc. appeared before the Court
on that day. Counsel for R. D. Hunt & Son, Inc.
advised the Court and opposing counsel that a verbatim record
of the trial had been provided for and that a transcript was
available to the plaintiff and due to the technical nature of
the trial and the numerous controversies that arose in the
course thereof, it was felt that it would be impossible for
counsel to agree upon an adequate and proper narrative state- ·
ment. The Court advised counsel that U1lder the circum~tances of this case he would not sign a narrative statement
ofthe proceedings unless counsel for both parties could agree
on same.
3. On April16, 1965, counsel for the plaintiff _and defendant,
R. D. Hunt & Son, Inc., met with the Court pursuant to Notice
of plaintiff's counsel and a narrative statement of the proceedings prepared by plaintiff'~ attorney was presented and
considered. Counsel for the defendant, R. D. Hunt & Son,
Inc-., .could not agree with the narrative and stated objections
thereto. Counsel further advised the Court of the reasons why ·
he could not agree to a narrative statement of the testimony
and incidents of trial in this case.
The Court refused to certify the narrative and once again pointed oU:t that a proper record of the proceedings was made
by a Court Reporter and that due to the lapse of time he was
unable to remember the details of the trial so as to decide and
make rulings upon disagreements of counsel.
4. At the conclusion of the hearing on April 16, 1965 the
Court allowed counsel for R. D. Hunt & Son, Inc. to prepare
and file a statement of it's position on this matter and same
is submitted as follows :
OBJECTIONS TO PLAINTIFF'S NARRATIVE
1. A verbatim record of this trial was made by a qualified
stenotype court reporter and there is no necessity
page 50 ] for relying on a narrative statement.
2. The summary of testimony of the witnesses
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presented in plaintiff's narrative isincomplete and inaccurate.
For example, plaintiff called R. D. Hunt, Jr. as an adverse
witness and questioned him at length. While counsel for R. D.
Hunt does not r~member the details of Mr. Hunt's testimony,
it is recalled that he made several statements which were not
contradicted by plaintiff's other evidence, and plaintiff would
therefore be bound by any such statements.
3~ Contrary to what is stated at the bottom of page 7 of
plaintiff's narrative, the Court did not overrule defendant's
motion to strike plaintiff's evidence at the conclusion of plaintiff's case. Defendant's motion to strike plaintiff's evidence
was sustained on the negligence count and on the mislabeling
count but the Court took the motion under advisement on the
w~.rranty count.
· 4. During the course of the trial there were a number of
points of law which were argued in chambers. In particular,
the admissibility of the testimony of Mrs. Brady Greenwood,
the admissibility of the testimony of Clarence Woods and the
motion to strike at the conclusion of the plaintiff's evidence
and at the conclusion of all the evidence were argued at great
length in chambers. The law was discussed at length and the
attorneys, as well as the Court, made extensive statements in
support of their positions. All of this argument and citations
of authority were taken down by the Court Reporter. None
of these particulars are included in plaintiff's narrative statement.
REASONSFORREFUSALTOENDORSE
PLAINTIFF'S NARRATIVE
1. A verbatim record of the trial was made by a court

reporter and was available to the party needing
same.
2. Plaintiff should not be able to shift the
burden of providing an adequate record to opposing counsel
and the court by merely offering a narrative statement when
a complete verbatim transcript is available.
3. It is provided in §17-30.1 of the Code that the Court may
require a court reporter in a civil action and direct in what
proportion the litigants shall bear the expense. This section
further provides that when any party requires a transcript it
should be paid for by such party. On appeal, the Supreme
Court of Appeals may ·provide that this cost be reimbursed
to the party prevailing. Consequently, it would appear that
the legislature and ~upreme Court of Appeals never intended
to allow a party to use a narrative statement where the
page 51 )
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proceedings had been taken down by a Court Reporter and
the testimony and incidents of trial is available. This would
appear to be true expecially where the parties are unable to
agree upon a narrative statement.
4. Counsel for R. D. Hunt & Son, Inc. relied upon the court
reporter during the course of the trial and did not take adequate notes so that a complete and accurate narrative statement of the proceedings can now be drafted.
5. The trial of this case took place almost two months ago
and counsel for the defendant does not recall the details of
the testimony or of the legal arguments which were presented
on the technical points of law considered during trial.
Given under my hand this 19th day of April, 1965.
R. D. HUNT & SON, INC.
By SAM R. RAKES
Of Counsel
GENTRY, LOCKE & RAKES, p.d.
Shenandoah Building
Roanoke, Virginia
I certify that on Apr. 19, 1965 I delievered a true copy of
the foregoing pleading to each counsel of record for the
plaintiff.
SAM R. RAKES, p.d.
page 52 ]
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A narrative of the evidence and proceedings in this case as
prepared by counsel for the plaintiff was presented to the
Court on the 16th day of April, 1965. On April 9th preceding,
counsel for plaintiff was advised by the Court- that without
the transcript of the evidence by the Court Reporter the
Court could not sign the record of such proceedings unless
agreed to by counsel for the defendants, due to the fact that
the Court had taken no notes or memoranda at the time of
the trial, since a Court Reporter had taken the evidence and
proceedings of the trial which the Court expected to have
available in case it became necessary. Preceding the trial of
this case the Court inquired of the attorneys if a Court Reporter would be on hand to report the case, and the Court
was advised by counsel that a Court Reporter would be
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available to take the proceedings. The Court cannot at this
·
time sufficiently recall the material evidence and
page 53 ) incidents of trial with any degree of accuracy so
as to justify its certification in narrative form.
Counsel for the plaintiff refused to have the record made
by the Reporter transcribed although available, and the narrative prepared by him for the Court to certify is certainly
very incomplete and does not reflect a true record of the case.
The Court is attaching this statement to the narrative filed
by counsel with the Court for certification. Also filed herewith
and attached hereto is a statement of counsel for the defendant.
This the 21st day of April, 1965.
S.L.FELLERS
Judge
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H. G. TURNER, Clerk.
A Copy-Teste:
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