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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF CHESTERFIELD

CASSANDRA GRICE, Appearing
Individually and as Administrator
of the Estate of El-Jamin Grice, ·
Deceased,
Plaintiff,

v.

CASE NO: 1144-86

HUNGERFORD MECHANICAL CORPORATION
3800 Deepwater Terminal Road
Richmond, Virginia 23234
and
RELIANCE ELECTRIC, INCORPORATED
5511 Staples Mill Road
Richmond, Virginia 23228
and

FEDERAL PACIFIC, INCORPORATED
5511 Staples Mill Road
Richmond, Virginia 23228,
Defendants.

FIRST AMENDED MOTION FOR JUDGMENT
COMES NOW the Plaintiff, CASSANDRA GRICE, appearing
individually and in her representative capacity as Administrator
of the estate of El-Jamin-Grice, deceased, and respectfully moves
the court for judgment against the Defendants, Hungerford
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Mechanical Corporation, Reliance Electric, Incorporated, and
Federal Pacific, Incorporated, on the following grounds and in
the amount hereinafter set forth:
1.

The Plaintiff, CASSANDRA GRICE, has been a resident of

Chesterfield County, Virginia, for more than six months next
preceding the filing of the original Motion for Judgment.

The

Plaintiff also was duly qualified as administrator of the
decedent's estate on or about May 22, 1984 before the Clerk of
the Circuit Court of Chesterfield County, Virginia (copy of
Certificate attached).
2.

Defendant, Hungerford Mechanical Corporation, is a

corporation duly incorporated under the laws of the Commonwealth
of Virginia at all times relevant herein.
3.

Defendant, Reliance Electric, Incorporated, is a

corporation duly incorporated under the laws of the State of
Delaware, doing business within the Commonwealth of Virginia.
Reliance Electric has purchased all the assets of Federal
Pacific, Incorporated.

.

Additionally, Reliance Electric has·

assumed all the liabilities of Federal Pacific.

Reliance

Electric is also a mere continuation of Federal Pacific, and
Reliance Electric continues to manufacture and place into the
stream of commerce the line of products as that giving rise to
the instant cause of action.
4.

on or about January 25, 1984, the Plaintiff, CASSANDRA

GRICE, resided at 8812 Pepperidge Road, Richmond, Virginia 23235,
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located within Chesterfield County, with the decedent, El-Jamin
R. Grice, an infant, and decedent's sister, Indea A. Eggleston,
an infant.
5.

cassandra Grice was the natural mother and legal

guardian of El-Jamin R. Grice and Indea A. Eggleston, both
infants.
6.

8812 Pepperidge Road was a single-family dwelling

constructed and built in or about 1979.
7.

Plaintiff had resided at 8812 Pepperidge Road for

approximately one year and resided pursuant to a lease and·
contract to purchase said residence from a Nelson Turner, the fee
·simple owner. ·

a.

on or about January 25, 1984, fire and smoke engulfed

the residence at 8812 Pepperidge Road.
9.

The fire resulted from a malfunction in an electrical

panel box designed and manufactured by Federal Pacific,
Incorporated and Reliance Electric, Incorporated, and supplied
and installed in the residence at 8812 Pepperidge Road by
Hungerford Mechanical corporation.
10.

on or about January 25, 1984, El-Jamin R. Grice,

infant, wrongfully died as a result of the fire at 8812
Pepperidge Road.
11.

Prior to his death, El-Jamin R. Grice was a healthy,

well-developed, and normal six-year-old schoolboy of average
intelligence.

(Birthdate:

October, 1978.)
I

.
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12.

In her individual capacity, the Plaintiff, CASSANDRA

GRICE, itemizes the damages she suffered as a result of the
product-caused fire as follows:
a.

funeral expenses in the amount of $3,500 or more;

b.

loss of household furnishings valued at

approximately $25,000 or more;
c.

extreme mental anguish due to the loss of her

child, which was increased by her knowledge of the infant
decedent's mental and physical suffering before death;
·d.

cost of psychiatric care and treatment for her

mental anguish, amounting to $5,000 or more;
e.

loss of wages and benefits of $18,000 or more;

f.

loss of the solace, companionship, and comfort

offered by the infant decedent;
q.

loss of support Plaintiff would have received from

the infant decedent when Plaintiff reached old age.
13.

In her representative capacity under V.C.A.

§§8.01~50

et seq., the Plaintiff, CASSANDRA GRICE, itemizes the damages
resulting from the death of decedent, El-Jamin Grice, due to the
product-caused fire, as follows:
a.

funeral expenses in the amount of $3,500 or more;

b.

extreme mental anguish due to the loss of her

child, which was increased by her

kn~wledge

of the infant

decedent's mental and physical suffering before death;
c.

cost of psychiatric care and treatment for her
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mental anguish, amounting to $5,000 or more;
d.

loss of the solace, companionship, and comfort

offered by the infant decedent, El-Jamin Grice;
e.

loss of support and services the infant decedent,

El-Jamin Grice, would have provided.

COUNT I AGAINST THE DEFENDANTS FEDERAL
PACIFIC, INCORPORATED, AND RELIANCE ELECTRIC,
INCORPORATED FOR NEGLIGENCE
14.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
follows:
15.

The Defendants, Federal Pacific, Incorporated, and

Reliance Electric, Incorporated, owed a duty to foreseeable users
of the electrical panel box to exercise reasonable care in the
design, manufacture~ construction, and assembly of the box.
16.

Despite this duty, the Defendants failed to exercise

reasonable care in the design, manufacture, construction, and
assembly of the box.
17.

As a result of the Defendants• failure to exercise

reasonable care, the box posed a foreseeable and unreasonable
risk of harm to the decedent and any others who might have used
the box.
18.

The .Defendants knew, or should have known, that. the box

posed an unreasonable risk of harm.
19.

The Defendants• failure to exercise reasonable care and

5
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the subsequent marketing of the defective box proximately caused
the death of the decedent, El-Jamin Grice, and the damages as set
out in paragraphs 12 and 13.

COUNT II AGAINST DEFENDANTS FEDERAL PACIFIC,
INCORPORATED, AND RELIANCE ELECTRIC,
INCORPORATED, FOR BREACH OF IMPLIED WARRANTY
20.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
. follows:
21.

The Defendants, Federal Pacific, Incorporated, and

Reliance Electric, Incorporated, are engaged in the business of
designing and manufacturing electrical panel boxes for eventual
sale and installation in residences.
22.

The aforementioned Defendants designed, manufactured,

constructed, and assembled the panel box which caused the fire at
8812 Pepperidge Road.
23.

The Defendants impliedly warranted that they had

designed and manufactured the box so that the box was fit for its
ordinary or reasonably foreseeable uses.
24.

The Defendants breached this implied warranty by

designing and manufacturing a box containing defects rendering it
unreasonably dangerous for its ordinary, reasonably foreseeable
use.
25.

The unreasonably dangerous condition existed when the

box left the Defendants• control.

6
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26.

The box was expected to, and did in fact, reach the

residence at 8812 Pepperidge Road without substantial change in
its condition as sold by the Defendants.
27.

The defects in the box proximately caused the death of

the decedent, El-Jamin Grice, and the damages as stated in
paragraphs 12 and 13.

COUNT III AGAINST HUNGERFORD MECHANICAL
CORPORATION FOR NEGLIGENCE
28.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
follows:
29.

:The Defendant, Hungerford Mechanical corporation, owed

a duty to foreseeable users of the electrical panel box to
exercise reasonable care in supplying.and installing the box.
30.

Despite this duty, the Defendant failed to exercise

reasonable care in supplying the box in that the Defendant
supplied the box when it knew or should have known that it posed
an unreasonable risk of harm as supplied and installed.
31.

The Defendant's failure to exercise reasonable care in

supplying and installing the defective box proximately caused the
death of decedent, El-Jamin Grice, and the damages as stated in
paragraphs 12 and 13.

7
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-aCOUNT IV AGAINST HUNGERFORD MECHANICAL FOR
BREACH OF IMPLIED WARRANTY
32.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
follows:
33.

The Defendant, Hungerford Mechanical Corporation, is

engaged in the business of supplying electrical panel boxes for
installation in private residences.
34.

The aforementioned Defendant supplied and installed the

panel box which cause the fire at 8812 Pepperidge Road.
35.

The Defendant impliedly warranted that the box it

supplied was _fit for its ordinary or reasonably foreseeable uses.
36.

The Defendant breached this warranty by supplying a

panel box containing defects rendering it unreasonably dangerous
for its ordinary and reasonably foreseeable use.
37.

The unreasonably dangerous condition existed at the

time the box left the Defendant's control.
38.

The box was expected to, and did in fact, reach the

residence at 8812 Pepperidge Road without substantial change in
its condition as sold.
39.

The defects in the box proximately caused the death of

decedent El-Jamin Grice and the damages as stated in paragraphs
12 and 13 herein.
40.

Plaintiff alleges in addition to the preceding

paragraphs that all the Defendants acted willfully, recklessly,

-........ -···---~-· ··--···---·-- ·-----~-----·- ----------·-.. ---·4----------·- -~--------------- . -------
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and wantonly in their breaches of duties of ordinary care and of
implied warranties.
WHEREFORE, your Plaintiff demands judgment against the
Defendants in the amount of TEN MILLION DOLLARS ($10,000,000.00)
for the Defendants• wanton, reckless, willful, and negligent acts
described herein; for Plaintiff's reasonable costs expended; and
for such other and further relief as the court deems fair and
proper.
Respectfully submitted,

CASSANDRA GRICE, Appearing
Individually and as Administrator
of the Estate of El-Jamin Grice,
Dec

JANIPHER W. ROBINSON
2809 North Avenue, suite 105
Richmond, Virginia 23222
(804) 321-1728

9
.
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CERTIFICATE
I hereby certify that a true and exact copy of foregoing First
Amended Motion For Judgment was mailed this 2nd day of June,
1986, to Frederick W. Beck, III, attorney for/Hungerford
Mechanical, Corporation, 707 Mutual Building, Richmond, Virginia,
23219 and Philip B. Morris, attorney for Reliance Electric,
Incorporated and Federal Pacific, Incorporated, One James Center,
Richmond, Virginia

23219.
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VIRGINIA
IN TilE CIRCUIT COURT OP TilE COUN'J'Y OF

CIII~STI~RFIEJ.,D

CASSANDRA GltiCE, Appearing
·Individually and as Administrator
of the Estate of Indea 11. Eggleston,
lleceased,
Plaintiff,

v.

CASE NO:

1145-86

HUNGERFORD MECHANICAL CORPORATION
3800 Deepwater Terminal Road
Richmond, Virginia

23234

and
RELIANCE ELECTRIC, INCORPORATED
5511 Staples Mill Road
Richmond, Virginia

23228,

and
FEDERAL PACIFIC, INCORPORATED
5511 Staples Mill Road
Richmond, Virginia 23228

Defendants.

FIRST AMENDED MOTION FOR JUDGMENT
COMES NOW the Plaintiff, CASSANDRA GRICE, appearing
individually and in her representative capacity as Administrator
of the estate of Indea H. Eggleston, deceased, and respectfully moves
the Court for judgment against the Defendants, Hungerford

:U
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-12Mechanical Corporation, Reliance Electric, Incorporated, and
Federal Pacific, Incorporated, on the following grounds and in
the amount hereinafter set forth:
1.

The Plaintiff, CASSANDRA GRICE, has been a resident of

Chesterfield County, Virginia, for more than six months next
preceding the filing of the original Motion For Judgment.

The

Plaintiff's also was duly qualified as administrator of the
decedent's estate on or about May 22, 1984 before the Clerk of
the Circuit Court of Chesterfield County, Virginia (copy of
Certificate attached)·.
2.

Defendant, Hungerford Mechanical Corporation, is a

corporation duly incorporated

~nder

the laws of the Commonwealth

of Virginia at all times relevant herein.
3.

Defendant, Reliance Electric, Incorporated, is a

.•

corporation duly incorporated under th.e la\-IS of the State of
Delaware, doing business within the Commonwealth of Virginia.
Reliance Electric has purchased all the assets of Federal
Pacific, Incorporated.

Additionally, Reliance Electric has

assumed all the liabilities of Federal Pacific.

Reliance

Electric is also a mere continuation of Federal Pacific, and
Reliance Electric continues to manufacture and place into the
stream of commerce the line of products as that giving rise to
the instant cause of action.
4.

On or about January 25, 1984, the Plaintiff, CASSANDRA

GRICE, resided at 8812 Pepperidge Road, Richmond, Virginia

1.2
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23235,

-13-

located within Chesterfield County, with the decedent, El-Jamin
R~

Grice, an infant, and decedent's sister, Indea A. Eggleston,

an infant.
5.

Cassandra Grice was the natural mother and legal

guardian of El-Jamin R. Grice and Indea A. Eggleston, both
infants.
6.

8812 Pepperidge Road was a single-family dwelling

constructed and built in or about 1979.
7.

Plaintiff had resided at 8812 Pepperidge Road for

approximately one year and resided pursuant to a lease and
contract to purchase said residence from a Nelson Turner, the fee
simple owner.
8.

On or about January 25, 1984, fire and smoke engulfed

the residence at 8812 Pepperidge Road.
9.

The fire resulted from a malfunction in an electrical

panel box designed and manufactured by Federal Pacific,
Incorporated and Reliance Electric, Incorporated, and supplied
and installed in the residence at 8812 Peppericlge Road by
Hungerford Mechanical Corporation.
10.

On or about January 25, 1984, Indea 11. Eggleston,

infant, wrongfully died as a result of the fire at 8812
Pepperidge Road.
11.

Prior to her death, Indea H. Eggleston was a healthy,

well-developed, and normal nine year-old schoolgirl of average
intelligence.

(Dirthdate:

April 27, 1984.)
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12.

In her individually capacity, the Plaintiff, CASSANDRA

GRICE, itemizes the damages she suffered as a result of the
product-cause fire as follows:
a.

funeral expenses in the amount of $3,500 or more:

b.

loss of household furnishings valued at

approximately $25,000 or more;
c.

extreme mental anguish due to the loss of her

child, which was increased by her knowledge of the infant
decedent's mental and physical suffering before death;
d.

cost of psychiatric care and treatment for her

mental anguish, amounting to $5,000 or more;
e.

loss of wages and benefits of $18,000 or more;

f.

loss of

~he

solace, companionship, and comfort

offered by the infant .decedent;
g.

loss of support Plaintiff would have received from

the infant decedent when Plaintiff reached old age.
13.

In her representative capacity under V.C.A.

§

§

8.01-50

et seq., the Plaintiff, CASSANDRA GRICE, itemizes the damages
resulting from the death of decedent, Indea 11. Eggleston, due to the
product-caused fire, as follows:
a.

funeral expenses in the amount of $3,500 or more;

b.

extreme mental anguish due to the loss of her

child, which was increased by her knowledge of the infant
decedent's mental and physical suffering before death;
c.

cost of psychiatric care and treatment for her

1.4
-- - .. ···-- -·--·--·--·

----· --· .. -----·------·-·
-- -·- -----~-----------·-----·--------- - ----·---··- ..... --------·--- --·-----

-15-

mental anguish, amounting to $5,000 or more;
d.

loss of the solace, companionship, and comfort

offered by the infant decedent, Indea H. Eggleston;
e.

loss of support and services the infant decedent,

Indea 11. Eggleston, would have provided.

COUNT I AGAINST TilE DEFENDANTS FEDERAL
PACIFIC, INCORPORATED, AND RELIANCE ELECTRIC,
INCORPORATED FOR NEGLIGENCE
14.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
follows:
15.

The Defendants, Federal Pacific, Incorporated, and

Reliance Electric, Incorporated, owed a duty to foreseeable users
of the electrical panel box to exercise reasonable care in the
design, manufacture, construction, and assembly of the box.
16.

Despite this duty, the Defendants failed to exercise

reasonable care in the design, manufacture, construction, and
assembly of the box.
17.

As a result of the Defendants' failure to exercise

reasonable care, the box posed a foreseeable and unreasonable
risk of harm to the decedent and any others who might have used
the box.
18.

The Defendants knew, or should have known, that the box·

posed an unreasonable risk of harm.
19.

'fhe Defendants' failure to exercise reasonable care and

15
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the subsequent marketing of the defective box proximately caused
the death of the decedent, Indea 11. Eggleston, and the damages as set
out·in paragraphs 12 and 13.
COUNT II AGAINST DEFENDANTS FEDERAL PACIFIC,
INCORPORATED, AND RELIANCE ELECTRIC,
INCORPORATED, FOR BREACH OF IMPLIED \~ARRANTY
20.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
follows:
21.

The Defendants, Federal Pacific, Incorporated, and

Reliance Electric, Incorporated, are engaged in the business of
designing and manufacturing electrical panel boxes for eventual
sale and installation in residences.
22.

The aforementioned Defendants designed, manufactured,

constructed, and assembled the panel box which caused the fire at
8812 Pepperidge Road.
23.

The Defendants impliedly warranted that they had

designed and manufactured the box so that the box was fit for its
ordinary or reasonably foreseeable uses.
24.

The Defendants breached this implied warranty by

designing and manufacturing a box containing defects rendering it
unreasonably dangerous for its ordinary, reasonably foreseeable
use.
25.

The unreasonably dangerous condition existed when the

box left the Defendants' control.'

:16
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26.

The box was

exp~9ted

to, and did 'in fact, reach the

residence at 8812 Pepperidge Road without substantial change in
its condition as sold by the Defendants.
27.

The defects in the box proximately caused the death of

the decedent, Indea n. Eggleston, and the damages as stated in
paragraph 12 and 13.
COUNT III AGAINST HUNGERFORD MECIIANICl\L
CORPORATION FOR NEGLIGENCE
28.

Plaintiff reasserts and realleges paragraphs 1-13 of

'

this first amended motion for judgment and further alleges as
follows:
29.

~he

Defendant, nungerford Mechanical Corporation, owed

a duty to foreseeable users of the electrical panel box to
exercise reasonable care in supplying and

installin~

the box.

{

30.

Despite this duty, the Defendant failed to exercise

reasonable care in supplying the box in that the Defendant
supplied the box when it knew or should have known that it posed
unreasonable risk of harm as supplied and installed.
31.

The Defendant's failure to exercise reasonable care in

supplying and installing the defective box proximately caused the
death of decedent, Indea 11. Eggleston, and the damages as stated in
paragraphs 12 and 13 •.

:17
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COUNT IV AGAINST HUNGERFORD MECHANICAL FOR
BREACH OF IMPLIED WARRANTY
32.

Plaintiff reasserts and realleges paragraphs 1-13 of

this first amended motion for judgment and further alleges as
follows:
33.

The Defendant, Hungerford Mechanical Corporation, is

engaged in the business of supplying electrical panel boxes for
installation in private residences.
;

34.

The aforementioned Defendant supplied and installed the

panel box which cause the fire at 8812 Pepperidge Road.
35.

The Defendant impliedly warranted that the box it

supplied was fit for its ordinary or reasonably foreseeable used.
36.

The Defendant breached this warranty by supplying a

panel box containing defects rendering it unreasonably dangerous
for its ordinary and reasonably foreseeable use.
37.

The unreasonably dangerous condition existed at the

time the box left the Defendant's control.
38.

The box was expected to, and did in fact, reach the

residence at 8812 Pepperidge Road without substantial change in
its condition as sold.
39.

The defects in the box proximateiy caused the death of

decedent Indea H. Eggleston and the damages as stated in paragraphs
12 and 13 herein.
40.
pa~agraphs

Plaintiff alleges ia addition to the preceding
that all the Defendants acted willfully, recklessly,

:1.8
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and wantonly in their breaches of duties of ordinary care and of
implied warranties.
WUEREFORE, your Plaintiff demands judgment against the
Defendants in the amount of TEN MILLION DOLLARS ($10,000,000.00)
for the Defendants• wanton, reckless, willful, and negligent acts
described herein; for Plaintiff 1 s reasonable costs expended; and
for such other and further relief as the Court deems fair and
proper.
Respectfully submitted,
CASSANDRA GRICE, Appearing
Individually and as Administrator
of the Estate of Indea H. Eggleston,
De
sed.

JANIPHER W. ROBINSON
2809 North Avenue, Suite 105
Richmond, Virginia 23222
(804) 321-1728
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CERTIFICATE
I hereby certify that a true and exact copy of foregoing First
Amended Motion For Judgment was mailed this 2nd day of June,
1986, to Frederick

w.

Beck, III, attorney for Hungerford

Mechanical, Corporation, 707 Mutual Building, Richmond, Virginia,
23219 and Philip B. Morris, attorney for Reliance Electric,
Incorporated and Federal Pacific, Incorporated, One James Center,
Richmond, Virginia

23219.
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VIRGINIA:

j·

I

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY

I

I'
I

CASSANDRA GRICE, Administrator of the
Estate of Indea H. Eggleston,deceased,

ti

II
I

I

Plaintiff

v.

Case No:

1145-86

COUNTY OF CHESTERFIELD
OFFICE OF BUILDING INSPECTIONS, et als,
Defendants
DEMURRER
Hungerford Mechanical Corporation appears pursuant to
the provisions of Code of Virginia §8.01-273 and for its
nemurrer states that the motion for judgment is insufficient
in law and fails to state a claim upon which the relief
demanded can be granted for the following reasons or
qrounds:
(1)

The motion for judgment improperly joins three

separate causes of action, two of which are personal to the
.. plaintiff, and may not be asserted by her in a rep.resentative capacity.
(2)

The motion for judgment fails to allege facts suf- ·

f.icient to permit a recovery for emotional distress.
(3)

The motion for judgment seeks recovery of damages

.. beyond those permitted to be recovered under the Wrongful
! .

Death Act of Virginia which

represents the only cause of·

action that the plaintiff is entitled to assert in a representative capacity.

·21.

.

''
I
I

•

I
I

I

:!

(4)

I

All of the. causes of action sought to be asserted

1: in the motion for judgment against this defendant are timebarred under the provisions of Code of Virginia §8.01-250.
WHEREFORE, this defendant prays to be dismissed and
awarded its costs.
SPECIAL PLEA
Hungerford Mechanical Corporation appears by counsel
and moves for the dismissal of the motion for judgment for
the reason that all causes of action sought to be asserted

!'

therein against it are time-barred under the provisions of
, Code of Virginia 18.01-250.
WHEREFORE, this defendant prays to be dismissed and
awarded its costs.
ORD MECHANICAL CORPORATION

Frederick w. Beck, III
SEAWELL,DALTON,HUGHES & TIMMS
707 Mutual Building
9th and Main Streets
Richmond, VA. 23219
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CERTIFICATE
I hereby certify that a copy of the foregoing Demurrer

I and Special Plea was mailed
1

i

to

Janipher

w.

Robinson, Esq.,

!

2809 North Avenue, Suite 105, Richmond, Virginia , Steven L.

II

Micas, County Attorney, P. 0. Box 40, Chesterfield, Virginia

o. Box 40, Chesterfield,
Virginia 23832, Nathan w. Butler, P. o. Box 40,
23832, Robert F. Hodder, P.

I

i. Chesterfield, Virginia 23832, Enoch Nottingham, P. o. Box

i;
I

40, Chesterfield, Virginia 23832, Edward R. Parker,
Registered Agent for Federal Pacific,Incorporated, and

; Reliance Electric, Incorporated, 5511 Staples Mill Road,
li
1
Richmond, Virginia 23228 and Gerald Peress, Registered Agent
I

I;

:·· for Ryan Homes, Incorporated, 6722 Patterson Avenue,

.
I

1986.

Richmond, Virginia 23226,

I

I.

I,I

I
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I
I
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I
I
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V I R G I N I A:
IN THE CIRCUIT COURT OF THE COUNTY OF CHESTERFIELD

CASSANDRA GRICE·, Administrator of the
Estate of EL-JAMIN R. GRICE, deceased,
Plaintiff
. v.

CASE NO. 1144-86

COUNTY OF CHESTERFIELD
Office of Building Inspections, et al.,
Defendants

DEMURRER, PLEA OF STATUTE OF LIMITATIONS
AND GROUNDS OF DEFENSE
Demurrer
Come now the defendants, Federal Pacific Electric
Company, a division of Reliance Electric Corporation, and
Reliance Electric Corporation, by c9unsel, and .file this
Demurrer to the allegations in paragraphs 28, 29, 30, 32 and
34 of the Motion for Juqgment on the grounds that they fail
to state a claim upon which relief can be granted in that
the

all~ged

theories of recovery stated in those allegations

are not permissible causes of action by the administrator
. herein.
Plea of Statute of Limitations
Come now the defendants, Federal Pacific Electric
Company, a division of Reliance Electric Corporation, and

.24

.-,

Reliance Electric Corporation, by counsel, and move the
Court to dismiss the Motion for Judgment on the grounds that
the alleged cause of action herein is barred by the
applicable statute of limitations and by the provisions of
§8.01-250 of the Code of Virginia, as amended.
Grounds of Defense
Come now the defendants, Federal Pacific Electric
Company, a division of Reliance Electric Corporation, and
Reliance Electric Corporation, by counsel, and for their
Grounds of Defense say:
1.

They deny that they, or either of them, are

indebted to the plaintiff in the amount claimed or in any
amount for the reasons stated or for any other reason.
2.

They do nqt know whether the allegations of

paragraphs 1, 2, 3, 5, 6, 7,

a,

9, 10, 11, 12, 19, 20, 21

and 24 of the Motion for Judgment herein are true or not and
will require strict proof thereof.
3.

They admit the allegations of paragraph 4 of

the Motion for Judgment.
4.

They deny the allegations of paragraphs 13,

14, 15, 16, 17, 18 and 25 of the Motion for Judgment.
5.

They deny the allegations of paragraphs 22,

23, 26, 27, 28, 29, 30, 31, 32, 33 and 34 of the Motion for
Judgment insofar as they are or might be applicable to these
defendants, or either of them.

25

6.
plaintiff's

Cassandra Grice, the natural mother of the

decede~t

and plaintiff's decedent's

administrator, was herself guilty of negligence proximately
causing the death of the plaintiff's decedent and said
contributory negligence bars any recovery herein by the said
Cassandra Grice as mother and

~egal

guardian of the

plaintiff's decedent.
7.

These defendants assert that in the event

that Cassandra·Grice is the sole statutory beneficiary of
the plaintiff's decedent then any recovery herein is barred
by the contributory negligence of the said Cassandra Grice.
B.

The alleged causes of action against these

defendants in paragraphs 28, 29, 30, 32 and 34 are not
permissible causes of action in a suit for death by wrongful
act and should be stricken from the Motion for Judgment.
9.

The plaintiff's decedent's injuries and

death were brought about by the action and inaction of
others or other causes over which these defendants exercised
no control.
10.

The alleged cause of action against these

defendants -is barred by the statute of limitations and by
the provisions of §8.01-250 of the Code of Virginia, as
amended.
11.

The plaintiff administrator was not damaged

to the extent alleged.

. 26
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These defendants will rely upon any and all

other properly provable defenses to this action.
A TRIAL BY JURY IS DEMANDED.
FEDERAL PACIFIC ELECTRIC COMPANY
and
RELIANCE ELECTRIC CORPORATION

By

t

--4-l

~.

Counsel

Ch '""---

Philip B. Morris
H. Aubrey Ford, III
BROWDER, RUSSELL, MORRIS
AND BUTCHER
One James Center, Suite 1100
Richmond, Virginia 23219
CERTIFICATE
I hereby certify that on the 12th day of February,
1986, a true copy of the foregoing Grounds of Defense was
mailed to:
Janipher W. Robinson, Esquire
2809 North Avenue, Suite 105
Richmond, Virginia 23222
Steven L. Micas, Esquire
County Attorney .
County of Chesterfield
P. o. Box 40
Chesterfield, Virginia 23832
Robert F. Hodder
P. 0. Box 23832
Chesterfield, Virginia 23832
Nathan

w.

Butler

P. 0. Box 40

Chesterfield, Virginia 23832
.--~--
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Enoch Nottingham
o. Box 40
Chesterfield, Virginia 23832
P.

Herbert H. Hudson
Registered Agent, Hungerford
Mechanical Corporation
3800 Deepwater Terminal Road
Richmond, Virginia 23234
Gerald Press, Esquire
Registered Agent, Ryan Homes, Inc.
6722 Patterson Avenue
Richmond, Virginia 23226
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF CHESTERFIELD
CASSANDRA GRICE, Appearing
Individually and as Administrator
of the Estate~ of EL-JAMIN GRICE,
Deceased,
and INDEA H. EGGLESTON,
Deceased.

Plaintiff

CASE NUMBERS:

1144-86
1145-86

v.
IJUNGBRPORD MECHANICAL CORPORATION,

FEDERAL PACIFIC, INCORPORATED,
1And
RELIANCE ELECTRIC, INCORPORATED,

l

Defendants.

MEMORANDUM OF· LAW
STATEMENT OF FACTS

These actions arises out of a

fire in Chesterfield

hous~

County, Virginia on January 25, 1984.

The plaintiff is the

mother and administratrix of two children who died in the fire.
The defendants are Federal Pacific, Incorporated, the manufacturer
of an electrical panel box where it· is alleged the fire originated;
.Reliance Electric, Incorporated, which purchased Federal Pacific
before the fire; and Hungerford Mechanical Corporation, the
lectrical contractor which supplied and installed the panel box.
Construction of the house was completed more than five years
[

rior to the fire.

bo to work.

At the time fo the fire, plaintiff had left to

She relied on a paid baby-sitter who was supposed to

trrive and care for the children while she was at work.

Following

the fire, the plaintiff was charged with criminal negligence in
eaving the children alone.

She was acquitted of these charges.

29
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Federal Pacific, Incorporated and Reliance Electric, Incorporated filed a responsive pleading in which it demurs to several
of the claims for damages stated in the motion for judgment1 pleads
the limitation found in Va. Code Ann. § 8.01-250 as a bar to the
action, and alleges contributory negligence.

~amage

The challenged

claims are for the following items:
Paragraph 28--the mental anguish of the plaintiff;
Paragraph 29--medical expenses of the plaintiff in
seeking psychiatric treatment for the effects of the
mental anguish:
Paragraph 30--plaintiff's wage loss, presumably
attributable to the psychological effects of the
deaths of the children: and
Paragraph 32--loss of the plaintiff's household
furnishings in the fire.

Hungerford Mechanical Corporation has demurred on the grounds
of the bar of V.C.A. § 8.01-250, that the motion misjoins the
plaintiff's personal causes of action with the wrongful

d~ath

clai ,

that some of the damages claimed are improper in a wrongful.death
action, and that the statement of a claim for emotional distress
is insufficient.

It is presumed that the objection of misjoinder

of causes is essentially the same as the objection that some of
the damages claimed are inappropriate to an action for wrongful
death.

It is also assumed that the items of damage to which

Hungerford objects are the same as those to which Reliance
objects.
QUESTIONS PRESENTED
1.

May the challenged items of damage be recovered in a

wrongful death action?

30

Conclusion
The claim for mental anguish, as intensified by the
plaintiff's knowledge of how the children died is a proper item
of damage.

The medical expenses and loss of wages which resulted

from the psychological effects of the deaths on the plaintiff are
not special damages which may be recovered directly in this action;
however, they may be offered as evidence of the compensable loss
and mental suffering endured by the plaintiff.

The value of

plaintiff's lost household furnishings and equipment are not prope
items of damage in an action for the wrongful deaths of the
plaintiff's children.

(SEE FIRST AMENDED MOTION FOR JUDGMENT WHER

SAID DAMAGES ARE PROPERLY PLED AS PLAINTIFF'S INDIVIDUAL DAMAGES.)
2.

Is this action barred by the provisions of V.C.A.

§ 8.01-250?

Conclusion
The statute does not bar the action against Reliance Electric
and Federal Pacific.

It may also bar the action against

Hungerford Mechanical on any theory of mere negligence in installin the panel box.

The liability Hungerford has which arises out

of the sale and supplying of the panel box is not barred by this
statute.

(SEE FIRST AMENDED MOTION FOR JUDGMENT ALLEGING

HUNGERFORD SUPPLIED AND INSTALLED THE PANEL BOX.)
3.

What is the effect of the contributory negligence of

the personal representative on the recovery in a wrongful death
action in Virginia?

31.

·-Conclusion
Any contributory negligence on the part of the individual
who happens to be the personal representative does not bar
recovery on behalf of the statutory beneficiaries generally.

The

amount of any verdict should be reduced by the amount of any
damages apportioned to a beneficiary whose negligence proximately
contributed to the death in issue.
DISCUSSION OF AUTHORITY
I.
May The Challanged Items Of Damage Be Recovered In A
Wrongful Death Action?

The damages recoverable in an action for wrongful
death are defined by statute:
The jury or the Court, as the case may be,
in any such action under § 8.01-50 may
award such damages as to it may seem fair
and just. The verdict or judgment of the
court trying the case without a jury shall
include, but may not be limited to, damages
for the following:
1.
Sorrow, mental anguish, and solace
which may include society, companionship,
comfort, guidance, kindly offices and advice
of the decedent.
2.
Compensation for reasonably expected
loss of (i) income of the decedent and (ii)
services, protection, care and assistance
provided by the decedent;
3.
Expenses for the care, treatment and
hospitalization of the decedent incident to
the injury resulting in death;
4.

Reasonable funeral expenses; and

5._ Punitive damages may be recovered
for willful or wanton conduct, or such
recklessness as evinces a conscious disregard
for the safety of others.
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Damages recoverable under 3, 4 and 5
shall be specifically stated by the
jury or the court, as the case may be.
Damages recoverable under 3 and 4 above
shall be apportioned among the creditors
who rendered such services, as their
respective interests may appear. Competent
expert testimony shall be admissible in
providing damages recoverable under 2 above.

abov~

va. Code Ann.

§

8.01-52 (1984)

Of the items of damage which Reliance Electric and Federal
Pacific has challenged, the mental anguish described in Paragraph
28 of the motion for judgment falls within the strict letter of
sub-division (1) of the statute.

The plaintiff, whose mental

suffering is alleged in the questioned claim, is one of

th~

statutory beneficiaries of the wrongful death recovery.
8.01-53 (ii).

§

V.C.A.

It is the mental anguish of these survivors for

which the jury is directed to determine

11

fair and just 11 compensati

Vir inia Iron, Coal & Coke Co. v. Odle's Administrator, 128 Va. 28 ,
105 S.E. 107, 116 (1920) (Copy Provided).

The mental suffering of

the survivors is very likely to be increased by their knowledge of
hat the decedent has suffered, and to the extent that their
suffering is increased thereby, the jury may properly award larger
arnages.

id.

The other disputed items of damages do not fall within any
of the specified categories under § 8.01-52.

However, it must

e noted that statute provides that the damages awarded "shall
·nclude but may not be limited to" the enumerated items.

The

overning principle that the jury should award damages which are
11

fair and reasonable 11 is to be con:trued broadly and liberally
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-·
·n order to compensate the survivors for their loss.

tnited

Sawyer v.

States, 465 F. Supp. 282 (E.D. Va. 1978); Eisenhower v.

Geter, 205 Va. 159, 135 S.E.2d 786 (1964); Goush-v. Shaner, 197
(

~a.

l

572, 90 S.E.2d 171 (1955). (Copies Provided.)
However, these damages are to be awared only in an action

. nder V.C.A.

§

8.01-50, that is, an action for death caused by

Lhe
~~
wrongful act, omission, or default of the defendants.

As to

Lhe household furnishings and equipment, this is merely a loss
incurred by one of the statutory beneficiaries as a result of the
same fire in which the decedents were killed.
hich resulted from their deaths.

It is not a loss

It is loss which might have been

incurred in the fire whether or not the decedents died and whether
or not the owner of the furnishings was related in any way to the
decedents.

The connection with these deaths is relatively

fortuitious, so that there does not appear to be any reason· why
this loss should be recovered by the personal representative in
an action under V.C.A.

§

8.01-50, rather than in an independent

action by the owner of the property destroyed, acting in her
individual capacity.

(SEE FIRST AMENDED MOTION FOR JUDGMENT).

The cases indicating that the survivors are entitled to recov r
"any pecuniary loss" they may have suffered are clearly limited to
the pecuniary losses which result from the fact of death, rather
than pecuniary losses incurred directly by the survivors from the
same tortious act which caused the death.

Compare Vandergrift v.

United States, 500 F. Supp •. 229, 236-37 (E.D. Va. 1978) (Contri-

34
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butions of services to family must be considered to be of a
pecuniary nature); Gough v. Shaner, supra, 90 S.E.2d at 176
(pecuniary loss is a proper element of "fair and just" compensatio ,
even without proof or earnings, life expectancy, or contribution
of services)

with Hall v. Carwile, 214 Va. 570, 202 S.E.2d 926,

927 (1974) (no recovery for pecuniary loss without proof of
dependence or regular

payment)~

Claar v. Culpepper, 212 Va. 771,

188 S.E.2d 86, 86 (1972) (no recovery for pecuniary loss in absenc
of proof of contribution in money or services to the surviving
family).

An individual action to recover for tortious damage to

property is governed by the five year period of limitations found
in V.C.A.

§

8.01-243 (B).

Thus, an independent action for the

value of the property destroyed may be brought against the same
defendants at any time before January 25, 1989. (COPIES OF CASES
PROVIDED).
The other two items of special damage claimed present less
clear questions.

In each case the loss was incurred as a direct

result of the emotional effects of the deaths on the plaintiff.
Nevertheless, they are not the sorts of pecuniary losses comtemplated by the rules stated in Hall v. Carwile, supra, and Claar
v. Culpepper, supra.

That is they represent moneys which the

plaintiff, one of the statutory beneficiaries, has spent or forego e
because of the effects on her of the deaths.

Therefore found no

cases under the Virginia statutes which considers whether such
losses may be recovered directly in such an action.
AMENDED MOTION FOR JUDGMENT).

(SEE FIRST

In the event that the court rules

that they may not be recovered directly as special damages, they

35
--

----~---

---~------__..~---· ------~--·-·-~----·-~···

--

- ------~-----~--------...--~---:---

should still be admissible as evidence which the jury may consider
as showing the extent of the emotional impact of these deaths on
the decedents·• mother.

Thus they would be something to consider i

setting the amount to be awareded as a "solatium" for this grief
and mental anguish.

This is not intended as punishment to the

wrongdoer, but as an additional form of compensation to the
survivors and as a replacement for the personal action belonging
to the decedent, which was destroyed at his death.

Wilson v.

Whittaker, 207 Va. 1032, 154 S.E.2d 124, 129 (1967); Mathews v.
Hicks, 197 Va. 112, 87 S.E.2d 629, 633-34 (1955). (COPIES PROVIDED
II.
Is This Action Barred By The Provisions Of Virginia Code
Annotated § 8.01-250?
In addition to the two-year statutes of limitation provide
for wrongful death, Virginia Code Annotated § 8.01-244, and bodily
injury, Virginia Code Annotated§ 8.01-243 (A), there is a separat
statue of repose which may bar claims arising out the construction
of improvements to land.
No action to recover for any injury to
property, real or personal, or for bodi~y
injury or wrongful death, arising out of
the defective and unsafe condition of an
improvement to real property, nor any
action for contribution or indemnity for
damages sustained as a result of such ininjury, shall be brought against any person
performing or furnishing the design, planning, surveying, supervision of construction, or construction of such improvement
to real property more than five years after
the performance of furnishing of such services and construction.

36

The limitation prescribed in this section
shall not apply to the manufacturer or
supplier of any equipment or machinery
or other articles installed in a structure
upon real property, nor to any person in
actual possession and in control of the
improvement as owner, tenant or otherwise
at the time the defective or unsafe condition of such improvement constitutes the
proximate cause of the injury or damage
for which the action is brought; rather
each such action shall be brought within
the time next after such injury occurs as
provided in §§ 8.01-243 and 8.01-246.
v.c.A. § 8.01-250.
~tatutes

A claim which is timely under the regular

of limitation may nevertheless be barred by this section,

if not brought within five years of the time construction is
completed.

Comptroller of Virginia ex rel. Virginia Military

Institute v. Kin , 217 Va. 751, 232

S.~.2d

895 (1977).

This is

true even though the five year period had run before the loss
occurs.

Smith v. Allen-Bradley Co., 371 F.

(W.D. Va. 1974).

Supp~

698, 700

(COPIES PROVIDED)

It is not disputed in this case that construction of the house

Ias completed more than five
children died.

years before the fire in which the

For purposes of this memorandum, it is assumed that

the electrical panel box where the fire originated was installed as
a part of the

ori~inal

construction.

Therefore, it is clear that

fhe action is barred as to any defendant who is within the protecti n
of Virginia Code Annotated

§

8.01-250.

It was the intention of the General Assembly in adopting
fhis statute to protect architects, engineers; and contractors
knvolved in the planning and construction of such buildings.
eport of Virginia House of Delegates Committee on Courts of Justic
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··dated February 6, 1973, to accompany

II.B.

1476, amending Virginia

Code Annotated § 8-24.2, now Virginia Code Annotated § 8.01-250.
(COPY PROVIDED)

It was not the intention of the legislature to

protect parties who merely supplied and installed components which
later proved to be defective.

Id.

In 1973, the statute was amend d

to make this distinction clear and to overturn the result in
Wiggins v. Proctor & Schwartz, Ihc., 330 F. Supp. 350 (E.D. Va.
1971) aff'd without opinion, Civil No.

71-1952 (4th Cir. March

8, 1972) (supplier of equipment which was affixed to realty was
protected by the statute).

Since the amendment, it is clear that

the statute of repose does not apply to the manufacturer or suppli r
of a defective component.

Instead, such a claim would be governed

only by the two year periods of Virginia Code Annotated § § 8.01-2 3
(B) and 244, running from the date of injury or death, respective! •
Caudill v. Wise Rambler, Inc., 210 Va. 11, 168 S.E.2d 257 (1969).
(COPY PROVIDED)
Hungerford was the mechanical contractor which supplied and
installed the box.

To the extent that its liability arises out of

the manner in which the box was installed, its appears that this
defendant is also protected by the statute.

That would be a claim

for "wrongful death • • • arising out of the defective or unsafe
condition of an improvement to real property • • • against [a]
person performing • • • construction of such improvement."

There

is no reason to treat a sub-contractor differently from the genera

\
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~ontractor

in applying this statute.

However, any claim which

arises out of the sale of a defective panel box is within the
,Lxception added to the statute in 1973, and that claim should not

~e

barred.

This might include claims based on a warranty of

rerchantability or independent negligence in selling such a box
after it was known to be defective or failing to notify persons who
eight be endangered by the defective box.

~OR
I

(SEE FIRST AMENDED MOTIO

JUDGMENT.)
Reliance Electric and Federal Pac.ific, responding as the manu-

facturer of the box, have expressly relied on this statute.

I

o the amendment, this was probably a good defense.

~!len-Bradley

I

Co., supra.

Prior

See Smith v.

Now, however, this statute is no defense

lito a supplier of electrical equipment where the action was not yet
~arred

when the amendment to the statute became effective·in 1973.

u man v. Cook, 640 F.2d 497 (4th Cir. 1981). (COPY PROVIDED.)
III.
What Is The Effect Of The Contributory Negligence
ff The Personal Representative On The Recovery In A Wrongful
Death Action In Virginia?
Even if the alleged

contributo~y

negligence of the plaintiff

cannot be established by the record in the criminal action, the
defendants are still free to prove it by direct evidence in this
action.

Proof of such contributory negligence does not prevent

~recovery

by the personal representative, even though she is the

party whose negligence is found to have contributed to the loss.
Godse

v. Tucker, 196 Va. 469, 84 S.E.2d 435, 438 (1954).

PROVIDED)

(COPY

This is because the personal representative, acting i-n

her fiduciary

capa~ity,

is entitled to recover on behalf of all th
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.......
statutory beneficiaries.

Her negligence in her individual capacit ·

is not to be considered in determining her right to recover in her
representative capacity.

Id.

To the extent the plaintiff would be entitled to share in
the proceeds of the action, however, this right may be defeated.by
her contributory negligence.

City of .Danville v. Howard, 186 Va.

112, 87 S.E.2d 629, 634 (1955)J Ratcliffe v. MacDonald's
Administrator, 123 Va. 781, 97 S.E. 307 (1918); Reid v. Medley,
118 Va. 462, 87 S.E. 616, 618 (1912).

In the event that the

entire amount should be payable to a survivor who is found to be
contributorily negligent, the entire right to recover for the
wrongful death would be defeated.

Ratcliffe v. MacDonald's

Administrator, supra; Reid v. Medley, supra.

(COPIES PROVIDED)

The wrongful death statute now provides that the jury may
apportion the damages among the surviving statutory beneficiaries,
and that if it does not, then the court must do so.
Annotated§ 8.01-54 (1984).

Virginia Code

When such an apportionment is

m~de,

only the portion attributed to the beneficiary at fault must be
remitted.

In City of Danville v. Howard, supra, the jury returned

a general verdict for wrongful death of the plaintiff's son, and
apportioned it equally between him and the boy's mother.

The

court held that the father was guilty of contributory negligence;·
therefore, he was barred from benefitting

personal~y

by the action

The father's negligence was not imputed to the mother, however, an
the judgment for her portion of the verdict was allowed to stand.
\
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JANIPHER W. ROBINSON
2809 NORTH AVENUE-SUITE lOS
RICHMOND, VIRGINIA 23222
( 804)
321-1728

CERTIFICATE
I hereby certify that a true and exact copy of foregoing Memorandu
Of Law Statements Of Facts was mailed this 2nd day of June,
Frederick

w. Beck, III, attorney for Hungerford Mechanical,

Corporation, 707 Mutual Building, Richmond, Virgini~

23219, and

Philip B. Morris, attorney for Reliance Electric, Incorporated and
Federal Pacific, Incorporated, One James ,
23219 •
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STAB-LOK® LOAD CENTER CONSTRUCTION
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The heart of the Stab-lok system is the plug-in circuit
breaker. However, the complete system iR made possible by
a full line of engineered enclosures that house the required
circuit breakers for each application in the most

trouble-free, economical installation possible. Over
twenty-five years of innovative engineering dedicated to
this purpose have made the Stab-lok enclosure line an
industry leader.

..
QUICK, EASY REMOVAL OF INTERIOR
for roughing-In convenience.
loosen 4 screws; slide interior out.

ACCESSIBLE NEUTRAL for
easier wiring. Movable to
opposite side for maximum
access to knockouts.

PRESSURE TYPE MAIN LUGS - Aluminum
body for optimum performance with
Cu/AI wire.

FACTORY EXTRUDED HOLES for
installation of equipment
ground bars.

lARGE MAIN CABLE
WIRE GUTTER
for ease of installation.

COPPER ALLOY
CIRCUIT BREAKER STAB PLATES
For cool, long-life operation.

FLUSH/SURFACE "PICTURE FRAME" Remove and discard for flush mounting.
No extra trim package required.
BAKED-ON
GRAY ENAMEL FINISH
over cold rolled steel
for quality appearance
as well as corrosion
protection.

.LEVELING ADJUSTMENT (4)
for fast, simple adjustment of interior to fit
trim. Accessible after wiring is completed.

LANCE (4) FOR 2-112 TURN TRIM SCREW
saves time when finishing installati.on.
EASILY REMOVED KNOCKOUTS for
faster, easier installation.

CONTRACTOR-ORIENTED KNOCKOUT PATTERN
to fit every job requirement.
·
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STAB-LQK® Circuit Breakers
Q
m
en
en

THE STAB-LOK SYSTEM IS DESIGNED TO PREVENT
VIOLATIONS OF THE N.E.C. OR UL STANDARDS

_...

The unique "E", ''F", "T", and "I" bus slots in the factory installed stab plates limit the breaker pole capacity
in every Stab-lok enclosure.

0
0

The "E", "F", "T" and "I" slot bussing arrangement in
every Stab-lok enclosure is engineered to accept only the
right combination of NA and NC breakers, one, two or
three-pole . . . no more than the number for which the

~
The "F" slot will
accepl only ..

0

enclosure is rated, labeled and approved, fully complying
with the National Electrical Code and Underwriters' Laboratories, Inc. requirements.

~ . ~,~~~~ J)~~
~~

One Type NA
Stab·lok breaker
pole...

or...
One Type HC
Stl!l•lok tlrnker
pole.

The "E" slot win
accept either...

~~ I
One Type
NA-Stab·lok
breaker pole...

or...
Two Type NC
Stab·lok breaker
poles.

The "T'' slot will
accept one NA
breaker only.

I

Each "I" slot
accepts one NC
breaker only.

';,,J.
Type NA Breaker

Type NC Breaker

Stab-lok- the first pht~·in type, unit-pol~ circuit brf!ak~r
s~·stem- revolutionized the installation of service entrance
l'CJUipment. In addition to reliable performance, the system
has been engineered for easy, time-and-money sa\'ing
in~tnllations. Stab-lok breakers have features sueh as:
1. Easy to see handle marking indicates current rating.
2. Automatic reset feature: Handle moves to "OFF" position

when cireuit breaker tri11s. Breaker is designed to be
easily reset to ''ON" Jlusition.
3. Quick-make,

spring accelerated quick-action break
provides Jon5t0r contact life and lowor internal heat
caused by contact resistance.

4. Trip mechanism is "trip-free" of handle. Circuit breaker
will trip regardless of handle position and cannot be
overridden.

')~J·

5. Machine produced and electronicany calibrated interior

assembly rro\'idt.-s unqucstiunahlc exactness ul' calibration. Hnal
quality controltcst assures accuracy to design srccificatinns. (~A
NC mcclmnisms arc similar.)

6. Pivot rru\'idcs a cleaning. wiping action when cnnuu:ts close.

_,

7. Current carrying bimetal continuously monitors load current providing instant readion to overloads.
8. High permeability magnet Jlrovides instant magnetic
response to short l'ircuit currents for quick respon~e.
9. Polished latch surfaces for continuous, accurate JJrotec·

tion.
10. Massive copper alloy stab provides fom·-wny mechanical
cxtumsion pressure.~ for n ~·~('UI"C eh~dric.•1d cnnnection.
Stnb tolerance iR designed intf) Uw hrc•akcr to provide
ease of alignment and installation.
11. Welded internal joints for continuous, cooler operation.
12. High imp,ct case provid·es superior arc quenching and
long life dielectric strength.
13. Full size contacts: Silver alloy c.·nnt.acts dl•signed for long
life, cool operation.
14. Arc baffles and vent designed t.o rcleusc nl'c gm:;es
haa·mlessly into gutter nren. Internal urea barriers
prevent gases from c.·ont.aminnting mechani1un.
PAGE
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Address
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Authorized by -~==:--~---;------- Order No. _ _ _ __

Mech~nic:
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Service
Customer's S1gnature:

L

(?

1

d.·J .

COMPLAINT:
.. /7'
.-.· ...(.,
woRK ooNE: .. _, ~a···.v AA<-4_,~-/
Cleaned: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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Other___________________ ----------------------------- - - - - - - - - - - - - - - - - - - D Cont. on Back
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LABOR: Mech.
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~~ 7(3

Hrs. Per Hr.
Hlpr. _ _ J,:O.Hrs. Per llr.~t'aO
Total Labor
Tot. Mat. & Labor
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:VIRGINIA:

IN THE CIRCUIT COURT OF THE COUNTY OF CHESTERFIELD
iiCASSANDRA GRICE, Appearing
:ilndi vi dually and as Administrator
ilof the Estates of EL-JAMIN GRICE,
·!Deceased,
land INDEA H . EGGLESTON ,
·tDeceased.

1~.

Plaintiff,

CASE NUMBERS:

1!44-86
1145-86

:~UNGERFORD MECHANICAL CORPORATION,
!:FEDERAL PACIFIC, INCORPORATED,

iland
iRELIANCE ELECTRIC, INCORPOR.A..TED,

Defendants.

ORDER

On June 9, 1986, came the parties by counsel; and, it
11appearing to the Court that the original Motions for Judgment
I

iMere filed in January, 1986, that hearings were scheduled for
'~une

9, 1986, by all the defendants named as parties in the origi!

lnal Motions for Judgment on the respective demurrers, motions to

j
:

iGuash service of process, and pleas of limitation filed in response;

I

ilto the allegations of the original Motions for Judgment, that
!~rior

to this time and date, plaintiff sought leave to non-suit

nand dismiss all of the defendants named in the original Motions
:lfor Judgment except for defendants Hungerford 11echanical
tiCorporation, Federal Pacific, Incorporated, and Reliance Electric,
:tincorporated, and that the plaintiff sought further leave to file
l'the first amended Motions for Judgment against these same three
;

!Ide fend ants ; and
•

WHEREUPON, this Court by separate orders entered on June 9,

!'1986, granted plaintiff• s motions for non-suit as referred to

45

il
j!

,.
1:

~

II

r!
j

above, and also granted plaintiff motions to file first Amended

JMotions for Judgme~t naming as sole defendants Hungerford
i

Mechanical Corporation, Federal Pacific Corporation and Reliance

~Electric,

Incorporated; and

These defendants, Hungerford Mechanical Corporation, Federal
Pacific, Incorporated, and Reliance Electric, Incorporated, by

i

i1counsel, thereafter, orally moved this Court to treat their

rIrrespective

Pleas of Limitation filed in response to the original

i!Motions for Judgment as having been filed in response to the first
I

hAme~ded Motions for Judgment, and they further asked the Court to

I·

!treceive evidence and hear argument on the issues raised thereby;
f'and there being no objection to this procedure by counsel for
I'

llplaintiff, it is
I

j;

ORDERED, that the Special Plea of Hungerford Mechanical

pcorporation filed in response to the original Motion for Judgment
L

Hand the Plea of Statute of Limitations filed by the defendant,
I,

UFederal Pacific, Incorporated, and

Relia~ce

Electric, Incorporated,

!lbe and they are hereby deemed having been filed in response to
~the

first Amended Motion for Judgment; and
WHEREUPON, .the Court heard the testimony of Rudolph V. Jones,

!iformerly Manager of the Electric Department of Hungerford Mechanii&Cal Corporation, received in evidence certain exhibits introduced
llthereby, considered the argument of counsel for the defendants,
tlconsidered the Memorandum of Law filed by the plaintiff as well
11as argument of counsel for the plaintiff; and, having maturely

46
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hand carefully considered all the foregoing, the Court doth hereby
1tmake the following findings of fact:
I

i

!;

i.

I

!

i

ii.

·iii.

Hungerford Mechanical Corporation completed the
performance of the electrical subcontract prior to
August 9, 1979, when the air conditioning unit for
the residence was serviced.
The electrical panel box for the residence consisted

of several different component materials which were
manufactured by Federal Pacific, Incorporated, and
Reliance Electric, Incorporated, and which were
furnished assembled, incorporated into the residence, and connected to the wiring for the main
electrical service for the building and the wiring
for the individual electrical circuits within the
residence by Hungerford Mechanical Corporation.

i·
I

I.

i'
I

i.
l1

I·

!

i;

Hungerford-Mechanical furnished the necessary labor
and materials to complete the electrical subcontract
on the residence complained of by the plaintiff when
it was originally constructed by Ryan Homes,
Incorporated, in 1979.

iv.

!•

That the wiring for the building, the component
materials constituting the electrical panel box, and
labor performed by Hungerford Mechanical Corporation
was furnished in accordance with the plans and
specifications provided by·the general contractor/
developer of the residence, Ryan Homes, Incorporated,
and in accordance with the requirements of the National
Electrical Code outside of the control of the manufacturer of the component materials forming the electrical
panel box.

,.

v.

The electrical panel box including the component
materials of which it is constituted and the labor
necessary for the assembly thereof are ordinary
building materials; and
·

It is, ADJUDGED, ORDERED and DECREED that the Special Pleas
I

IPf Hungerford Mechanical Corporation and the Pleas of the Statute

II

lof Limitations of Federal Pacific, Incorporated, and Reliance

iElectric, Incorporated, are hereby sustained and that the first

------·t--------

---

-

···~--- ~-;:;;

-
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-------
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.

'··· ~·

.

~

ll

·'

liAmended Motions for Judgment filed by the plaintiff be and the
j:

Jtsame hereby are DISMISSED WITH PREJUDICE.
I

II
I~

Judge

I!

pwe

ask for thie:

~~~

.

+

_.C2,,, :-

liF
I
·J SEAWELL, DALTON , HUGHES

&

TIMMS

1707 Mutual Building
l9th and Main Streets
Richmond,· Virginia 23219
Of counsel for Hungerford Mechanical
\~ Corporation
G. ~~~- "J 'Jo ·7

II
Iii

f-

·-\~·

•

.

'lRuf~-;·-G-~ -~c~iawel'i

4

·~

' ·r

flBROWDER, RUSSELL, MORRIS & BUTCHER
llOne James Center
'fRichmond, Virginia 23219
Of counsel for Federal Pacific,
·
Incorporated, and Reliance Electric
'' Incorporated

I

'l?t-1~?

!!Se'en and

to:

'I

j,

li

Ro 1.nson
09 No
Avenue, S ite 105
tRichmond, Virginia 23222
.
fOf counsel for Cassandra Gric~
·
'((Individually and as Administrator of
lthe Estates of El-Jamin Grice, Deceased,
j1and Indea H. Eggleston, Deceased

I
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VIRGINIA:

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY

CASSANDRA GRICE, Appearing
Individually and as Administrator
of the Estate of EL-JAMIN GRICE,
deceased, and INDEA H. EGGLESTON,
Deceased.
Plaintiff

v.

Case Nos: 1144-84 & 1145-86

HUNGERFORD MECHANICAL CORPORATION,
FEDERAL PACIFIC, INCORPORATED
and
RELIANCE ELECTRIC, INCORPORATED,
Defendants
PROPOSED MODIFICATIONS AND ADDITIONS TO THE
WRITTEN STATEMENT FILED BY PLAINTIFF
Hungerford Mechanical Corporation, Federal Pacific,
Incorporated and Reliance Electric, Incorporated, appear by
counsel and submit the following as proposed modifications
and additions to the written statement filed by plaintiff
under the provisions of Rule 5:11 of the Rules of the
Supreme Court of Virginia:
I.

IDENTIFICATION OF PLEADINGS FILED BY HUNGERFORD
MECHANICAL CORPORATION, FEDERAL PACIFIC,INCORPORATED
AND RELIANCE ELECTRIC, INCORPORATED, IN RESPONSE TO
THE ORIGINAL MOTIONS FOR JUDGMENT AND THEREAFTER
DEEMED BY THE COURT IN ITS ORDER OF JUNE 9, 1986,
TO HAVE BEEN FILED IN RESPONSE TO THE AMENDED MOTIONS
FOR JUDGMENT.
After the initial or original motions for judgment were

filed and served on

th~

defendants, the following pleadings

were filed in response thereto.

Hungerford Mechanical

Corporation filed a demurrer and special plea in each of the
two cases which were served by mailing on February 14, 1986.

Federal Pacific, Incorporated, and Reliance Electric,
Incorporated, filed a demurrer, plea of Statute of
Limitations and grounds of defense in each of the two cases
which were served by mailing on February 12, 1986.

At the

hearing on June 9, 1986, the Court ordered that the special
pleas of Hungerford Mechanical Corporation and the pleas of
Statute of Limitations of Federal Pacific, Incorporated and
Reliance Electric, Incorporated, all of which were filed in
response to the original motions for judgment, be deemed as
if they had been filed in response to the first amended
motions for judgment.
II.

SUMMARY OF TESTIMONY OF RUDOLPH V. JONES
At the hearing on June 9, 1986, Hungerford Mechanical

Corporation presented in evidence the testimony of Rudolph

v.

Jones which is summarized as follows:
Mr. Jones is an electrician by trade and licensed as a

master electrician by the Commonwealth of Virginia.

In

addition, he was registered as a Class A electrical contractor by the Commonwealth.

Altogether he had worked 47 years

in this field prior to his retirement.
He was a former employee of Hungerford Mechanical
Corporation and had been manager of its Electrical Division
when the residence occupied by the plaintiff and her
children at the time of the fire was constructed by Ryan
Homes, Incorporated.

Hungerford Mechanical Corporation had

a contract with Ryan Homes under which it was to furnish all
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necessary labor and materials for the electrical service to
the residence.

Hungerford's work under this contract was

completed on August 9, 1979.

Introduced into evidence as

Exhibit 3 was a service order dated August 9, 1979, which
covered the start up and checking of the air conditioning
unit for the residence.
Under its contract with Ryan Homes, Hungerford was
required to furnish, assemble and install the materials
which comprised the electrical panel box for the residence.
Mr. Jones testified that a panel box was necessary for all
residences and other habitable buildings which were to have
electrical
.,...,.

service. 'The purpose of an electrical panel box

is to receive electricity from the utility supplying it, to
distribute the electricity to the various branch circuits
within the residence, to protect against overloads in the
main service or in the individual branch circuits and to
ground the electrical system of the residence.
Mr.

~ones

testified that a panel box consisted of the

following materials:

the panel enclosure, the bus bar, the

main overcurrent protection device, the branch overcurrent
protection devices and the grounding terminal.

Introduced

in evidence as Exhibit 2 was the diagram which showed the
panel enclosure, bus bar and grounding terminal.

Introduced

in evidence as Exhibit 1 was a diagram which showed the
overcurrent protection device - a circuit breaker - used in
the plaintiff's residence.
of circuit breakers

i~

The other alternative to the use

the use of fuses.

'51
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The

pan~!

box and bus bar were purchased

~eparately

from the main circuit breaker and branch circuit breakers by
Hungerford and thereafter assembled, installed and incorporated into the residence by it.
Mr. Jones explained that main circuit breakers and

~

branch circuit breakers come in different ratings which are
expressed in amperes and that the rating reflect the amount
of protection against overcurrent to be provided.

The

number of branch circuits to be installed in a particular
residence, the amperage or rating for the individual branch
circuit breakers protecting each circuit, and the amperage
or rating for the main circuit breaker for a particular
residence are determined by the plans and specifications
provided by the architect or other design professional and/or
in accordance with the National Electric Code.

These same

plans and specifications and/or National Electric Code also
set forth the requirements for assembling, installing and
incorporating the panel box into the residence; for
grounding the panel box; for wiring of the individual branch
circuits; for the connection of these to the branch circuit
breakers at the panel box; and for the wiring of the main
circuit from the electric meter furnished by the utility to
the main circuit breaker at the panel box.
No instructions are received from the manufacturer of
the panel box, bus bar, or circuit breakers insofar as how
the panel box is to be assembled, installed and incorporated
into the residence, or grounded, or connected and wired to
the main service and branch circuits or as to the rating

52
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amount of tue individual branch circuit brea ... ~rs and main
service circuit breaker.
Though not necessarily in order, Mr. Jones testified
that the following needed to be done in order for the panel
box to be assembled, installed and incorporated into the
residence:
1.

The panel enclosure with the bus bar affixed
to it is affixed and fastened permanently to
the residence.

2.

A wire is run from the grounding terminal in
the panel enclosure to the grounding electrode,
with the selection of the materials and manner
that this is done being determined in accordance
with the provisions of the National Electric Code.

3.

The rating for the main circuit breaker is
determined from the plans and specifications and
the main circuit breaker is selected and installed in the panel box.

4.

The size of the main service conductors or wiring
from the electric meter to the panel box is
determined in accordance with the National
Electric Code, the appropriate materials are
selected and thereafter installed and connected
to both the meter and the main circuit breaker
at the panel box.

5.

The number of individual branch circuits is
determined from the plans and specifications,
the rating for each branch circuit is determined
in accordance with the National Electric Code,
the individual circuit breakers and wiring for
each circuit is then selected in accordance with
either the plans and specifications or the
National Electric Code and installed with the
wiring being connected to the branch circuit
breakers at the panel box.

Mr. Jones further testified concerning the procedures
under which Hungerford would be paid for the labor and
materials furnished under its contract.

Upon completion of

the "rough-in" wiring which would include all the items
listed in the preceding paragraph, Hungerford would be

·53
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entitled to a partial payment for the work tu date under the
contract.

At this time, the panel box, its component parts,

and related wiring would have been installed permanently in
the residence and would no longer be movable.

For purposes

of the Virginia Sales Tax, Hungerford is treated as the
ultimate consumer of the panel box, its component parts and
the related wiring·.

It is charged with and pays a sales tax- · ··

when it purchases these materials from its supplier,
however, it is not permitted or required to collect sales
tax when these materials are furnished along with the labor
~-

it is required to furnish under its contract.

HUNGERFORD MECHANICAL CORPORATION

~j~X:-

By:
Frederick w. Beck III
SEAWELL,DALTON,HUGHES & TIMMS
707 Mutual Building
9th and Main Streets
Richmond, VA. 23219

FEDERAL PACIFIC, INCORPORATED and
RELIANCE ELECTRIC, INCORPORATED
By:

\2~(.,

Rufus G. Coldwell, Jr.,
BROWDER,RUSSELL,MORRIS & BUTCHER
One James Center
Richmond, VA. 23219
SEEN AND AGREED:
~~~--~--~~-------------'p.q.

Janipher w. Robinson
2809 North Avenue - Suite lOS
Richmond, VA. 23222
Counsel for Plaintiff

APPROVED:

I

I

Ernest P. Gates, Judge
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CERTIFICATE
This is to certify that

a true copy of the foregoing

~~AQ

pleading was hand ael!O"!JLEtl to Janipher W. Robinson, Esq.,
2809 North Avenue, Suite 105, Richmond, Virginia 23222,
counsel for plaintiff, this 29th day of July, 1986.
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VIRGINIA:

IN THE CIRCUIT COURT OF CHESTERFIELD COUNTY

CASS.ANDRA GRICE 1 Appearing
Individually and as Administrator
of the Estate of EL-JAMIN GRICE,
deceased, and INDEA H. EGGLESTON,
deceased,
I

!:

Plaintiff
I

I!

·r

v.

Case Nos. 1144-86 & 1145-86

HUNGERFORD MECHANICAL CORPORATION,
FEDERAL PACIFIC, INCORPORATED
and
RELIANCE ELECTRIC, INCORPORATED,
Defendants
ORDER
Upon consent of the parties as evidenced by endorsement
of counsel hereto, it is
ORDERED that the statement of facts filed by the plaintiff and served upon the defendants by mailing on July 16,
1986, is hereby withdrawn and substituted in its place are
the proposed modifications and additions to the written statement filed by the defendants on July 30, 1986, which the
Court doth hereby adopt as evidencooby its approval noted
thereon as the written statement of facts, testimony and
other incidents of the case to be included as part of the
record on appeal under the provisions of Rule 5:11 of the
Rules of the Supreme Court of Virginia.
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The Clerk is directed to furnish a certified copy of
this Order to counsel upon entry.

.,
'

!I

;i

ENTER: 8 I 8

/s/

I

86

Ernest P. Gates
JUDGE

I

II

il
! •

i

il

,r

I

;..

1
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IRGINIA: 1
IN TilE SUPREl-tE COUR'l1 OF VIRGINIA

1CASSAI~DRA GRICE, Appearing Individually
and as Administratix of the Estates of
EL-JJ\t4IN GRICE, Deceased, and
INDEA II. EGGLES'tON, Deceased

HUNGERFORD MECHANICAL COUPORATION
FEDERAL PACIFIC, INCORPOIU\TED
nd
LIANCE ELECTRIC, INCORPORATED

PETITION FOR APPEAL

Janipher W. Robinson
2009 North Avenue-Suite 105
Richmond,lVirqinia 23222
(804) 32~-1728
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Appellant

Appellees
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'1'1\BI.,E OF CI'l'J\'l'IONS

Pl\GE

Cape Henry Towers, Inc. v. National Gypsum Co.
Va. ___ , 331 S.E.2d 476 (1985).
Martin v. Commonwealth, 224 Va. 298, 295
S.E. 2d 890 (1982).

5, 10, 11 & 12
12

ins v. Proctor and Schwartz, Inc., 330 F.
11
Supp 350 (E.D. Va. 1971), aff'd wiihout opinion.
Civil No. 71-1952 (4th Cir. Harch 8, 1972).

Wi

STATUTES

§8.01-250 of the Code of Virginia
§36-97 of the Code of Virginia

9,
\

10,

HISCELLANEOUS

Report of Virginia House of Delegates
Committee on Courts of Justice
dated Feb. 6, 1973,. to accompanying
H.B. 1476, amending §8-24.2 of the
Virginia Code, now 50.01-250 of the
Virginia Code.
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STATEMENT OF THE NATURE OF TilE CASE
AND MATERIAL PROCEEDINGS
CASSANDRA GRICE, in her individual and representative
capacity 'under §8.01-50 of the V~rginia Code et. seq, brings
these suits against HUNGERFORD MECHANICAL CORPORATION, FEDERAL
PACIFIC, INCORPORATED and RELIANCE ELECTRIC, INCORPORATED for
the w~ongful death of her two children, EL-JA•1IN GRICE and
INDEA II. EGGLESTON, who died as a result of a house fire in
C~esterfield County on January 25, 1984.

On January 21, 1986, the plaintiff filed Motions for Judgment
naming as defendants the COUNTY OF CHESTERFIELD, OFFICE OF BUILDIN
INSPECTIONS; ROBERT F. HODDER 1 BUILDING OFFICIAL, NATHAN NOTTIUGHAt·
1

CHIEF INSPECTOR 1 RYAN H0t-1ES, INC. , HUNGERFORD MECHANICAL
CORPORATION, FEDERAL PACIFIC, INC. and RELIANCE ELECTRIC, INC. in
the Circuit Court of Chesterfield County~
The Plaintiff 1 s motion for a nonsuit was granted as·to
Defendants, COUN'l'Y OF CIIE~TERFIELD, ROBER'l' F. HODDER, NATHAN
NOTTINGIIA.t-1 and RYAN 110t·1ES, IUC. by (;>rder of the Court entered on
June 9, 1986.

Plaintiff was granted leave to amend her Motions

f~r Judgment to cure defects enumerated by HUNGERFORD r.IECHANICAL
CORPORATION, FEDERAL PACIFIC, INC. and RELIANCE ELECTRIC, INC. in
their responsive pleadings.
The Circuit Court of Chesterfield heard oral arguments on Jun
9, 1986, lon the Statute of Limitations pursuant to §8.01-250 of th

Code of Virginia being a bar to Plaintiff 1 s claim.
represented by counsel on oral arguments.

~1

Each party was

At the June 9, 1986 hearing, the Defendants represented to
the Court that HUNGERFORD "lECIIANICAT. . CORPORJ\'l'ION supplied labor and
electrical materials for Plaintiff's residence, 8812 Pepperidge
Road, Chesterfield, Virginia when it was constructed by RYAN 1101'1ES,
INC. in 1979.

Also, the Defendants represented to the Court that

the electrical panel box for the residence consisted of several
different component materials manufactured by F~DE~AL PACIFIC,
INCORPORATED, and RELIANCE ELECTRIC, INCORPORATED.

Finally, the

Defendants made representations to the Court that the electrical
I

panel box and component parts were ordinary building materials.
The Defendants further cited the case of Cape Henry Towers,
Inc. v. National Gypsum Co., ____ Va. ____ , 331 S.E.2d 476 (1985),
which held that suppliers of

bq~lding

materials were protected by

the'statutory bar §8.01-250 of the Code of Virginia.
The Plaintiff represented to the Court that the Cape Henry
case was not on point with the pending action.

The Plaintiff

further represented to the Court that an electrical panel box and
its component parts were equipment rather than building material
therefore the Plaintiff's claim was not statutorily barred by
§8.01-250 of the Code of Virginia.
On June 30, 1986, an Order was entered sustaining the Special
Pleas of HUNGERFORD l1ECHANICAL CORPORATION and the Pleas of the
Statute of Limitations of FEDERAL PACIFIC, INCORPORATED and
RELIANCE ELECTRIC, INCORPORATED, thereby dismissing Plaintiff's
First Amended Motions

~or

Judgment.

The Plaintiff noted her

appeal from the Circuit Court's decision.

----------,---

--r----·---~

----·--··--·----·---··-----

·.
ASSIGNMENT OF EHROR

1.

THE CIRCUIT COURT OF CIIES'rERFIELD COUNTY ERRED IN HOLDING

TIIA'r AN ELECTRICAl, PANEL JlOX AND I'rS COHPONEN'r PAUTS \iERE ORDINARY
BUILDING MATERIALS RA'rHER THAN EQUIPMEN'l' 'rliEREBY S'rA'l'UTORII.. Y
BARRING PLAIN'riFF' S CLAIM UNDER §8. 01-250 OF 'l'IIE CODE OF VIRGINIA.

-
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QUESTION PRESENTED
The sole issue in this case is whether an electrical panel

'

box and its component parts are ordinary building materials rather
than equipment within the meaning of §8.01-250 of the Code of
irginia, thereby statutorily barring Plaintiff's wrongful death
!aims.

64
-

--------- ···-····----·-···-··-------------- ----·--·--··-·------ -~---~-----···------------·-··-----------·--·----- --·----

STATEMENT OF FACTS
'l'hese actions arise out of a house fire in Chesterfield

'

County, Virginia on January 25, 1984.

The Plaintiff-Appellant,

CASSANDRA GRICE, is the mother and administratix of two children,
EI. . -Jl\ti\IN GRICE and INDEA II. EGGLES'fON, who died in the fire.
The Defendants-Appellees are FEDERAL PACIFIC, INCORPORATED, the
manufacturer of the electrical panel box where it is alleged the
fire originated~ RELIANCE ELECTRIC, INCORPORATED which purchased

FE~ERAL PACIFIC, INCORPORATED before the fire; and HUNGERFORD
f.IECIIANICAL CORPORATION, the electrical contractor which supplied
and installed the panel box.
Construction of the house was completed more than five years
prior to the fire, more specifically in 1979.
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ARGUMENT AND J\UTIIORI'l1 IES
TilE COURT ERRED IN DISMISSING PLAINTIFF'S FIRS'r 1\l1ENDED
OTIONS FlOR JUDGl•IENT ON THE GROUND '11 111\T 1\N ELEC'l'RICJ\L PANEL BOX

IS "building or construction material" within the meaning of
Vir inia Code Annotated, §8.01-250 (1904), thereby deciding that
Plaintiff's suit was barred by the statute of repose.
st~tute

The

of repose bars actions for wrongful death, personal

injury, and injury to property

"arisin~

out of the defective

and unsafe condition of an improvement to real property commenced
against any person" who furnishes services in connection with
designing or constructing the improvement, more than five (5)
years after furnishing said service.

The limitation does not

apply, however, to the "manufacturer or supplier of any equipment
or machinery or other article installed in a structure upon the
real property".
It was the intention of the General Assembly, in adopting the
statute to protect and exempt architects, engineers and contractor
involved in the planning and construction of buildings.

The

Legislative intent is found in the Report of Virginia llouse of
Delegates Committee on Courts of Justice, dated February 6, 1973,
to accompany

II.B. 1476,

amending Virginia Code Annotated, §0-24.2•

now Virginia Code Annotated, §8.01-250.
the

Legi~lature

It was not the intent of

to protect and exempt parties who

m~rely

supplied

equipment and component parts which later proved to be defective.
Id.
The Virginia Supreme Court has construed Virginia Code
Annotated, §8.01-250 as protection for manufacturers or suppliers

.... _.-..- - - - - - - - - - - - - - - - - - - -

---~---------

--------··

building materials from

sui~

period of limitations has expired.
Towers, Inc. v. National G

after the five years statThe Court in the case of

sum, Co.,

Va. _ _ , 331

S.E.2d 476 (1985), held that the statute of repose barred an action
f?r property damage brought against the manufacturer of defective
exterior panels.

The defective exterior panels were attached to

the outside of a building during its construction.
ewers case does not govern the present c.ase.

The Cape Henry

An electrical panel

box installed inside a structure fits the definition of equipment
nd machinery as opposed to building or construction materials

e

ithin the meaning Virginia Code Annotated, §8.01-250 (1984).

An

electrical panel box and its component parts are not to be equated
ith·fixed objects of the real estate as wood, bricks, or glass
hich are considered building or construction materials.
A defective electrical panel box must be defined as

11

equipment•

within the meaning of Virginia Code Annotated, §8.01-250 (1984)
when read with the

definit~on

of "equipment" found in the Uniform

Statewide Building Code, Virginia Code Annotated, §36-97 (13).

In

this section, electrical equipment installed in a building or
structure is deemed to be "equipment" :
(13)

"Equipment 11 means plumbing, heating, electrical,
ventilating, air-condition and .refrigeration
equipment, elevators, dumbwaiters, escalators
and other mechanical additions or installations.

It would pe. inconsistent for the Court to define an
panel box as

equipm~nt

~lectrical

under the Building Code and as "building

materials" under Virqinia Code Annotated, §8.01-250 (1984).
The definitions of "building" and "structure" use the term

67
--·····--·-------~---------------------------- ··-------~-

---·---·~----·...~--,..------- ...

---

........

-

"materials" in a manner to indicate anything which does not
actually become a part of the structure is not a building material.
The

defi~itions

of "structure" and "building" use the word

"materials" while, "equipment" is defined elsewhere, which further
proves the Legislative intent to distinquish between the two:
(12)

"Duilding means a combination of any materials, whether
portable or fixed, having a roof to form a structure
for the use of occupancy by persons, or property • • •
The word "building" shall be construed as though
followed by the words "or part or parts thereof" unless
the context clearly requires a different meaning.

(18)

"Structure" means an assembly of materials forming a
construction for occupancy or use • • • The word
"structure" shall be construed as though followed by
the words "or part or parts thereof" unless the context clearly requires a different meaning. Virginia
Code Annotated, §36-97 (12) and (18) (1984).

An electrical panel box is clearly equipment and falls within
the phrase "or other articles", such that its manufacturer may not
take advantage of this section of the statute of repose.

To argue

other\"lise oversteps the bounds of Cape Henry To\'iers, Inc. v .

..

National Gypsum Co., Supra; and the

~egislative

intent, while

pointing out the trial Court's error in concluding that the electrica! panel box is an ordinary "construction or building material".
Finally, Cape Henry points to the \'lords "or other ar~icles"
as evidence of Legislative intent to broaden the exclusionary effect of the second paragraph of the statute. Ca e Ilenr
literally would be limitless," and that the words must have
been employed ·by the General Assembly in 1973 for the purpose of excluding from the protection of the five year
statlute those who furnish any articles whatever·, intending
to cover fact situations not specifically foreseen by the
Legislature when it considereu the effect of Wiggins v.
Proctor & Schwartz, Inc., 330 F. Supp. 350 (E.D. Va. 1971),
aff'd without opinion, Civil No. 71-1952 (4th Cir. Mar. 8,
1972) (Supplier of equipment \'lhich was affixed to realty
was protected by the statut~).
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We cannot, however, consider statutory language out of
context which would be the only basis upon which the words
in question could be given the "limitless" effect for which
Cape Henry contends. We are guided by two familiar and related ~rinciples of statutory construction.
"Under the rule
of ejusdem generis, when a particular class of persons or
things is enumerated in a statute and general words follow,
the general words are to be restricted in their meaning to
a sense analogous to the less general, particular words."
Martin v. Commonwealth, 224 Va. 298, 301, 295 S.E. 2d 890,
892 (1982).
"Likewise, according to the maxim noscitur a
socilis • • • when general and specific words are grouped, the
general words are limited by the specific and will be construed to embrace only objects similar in nature to those
11
things identified by the specific words.
Id. at 302, 295
S.E.2d at 893. Accordlingly, we conclude that the general
words "or other articles" add no new or further categories
to those excluded from the operation of the statute by the
specific words of the second paragraph: "the manufacturer
or supplier of any equipment or machinery." 331 S.E.2d at
481.
This argument moves the Court to logically conclude that an
electrical panel box is equipment or machinery rather than buildin
or construction materials.

Equipment meaning personalty affixed

to an improvement upon real property which can be removed without
causing any significant damage to the structure.

Building or

construction materials become part of the structure such that its
removal would result in damaging the structure to the extent that
it would no longer be useful for its intended purpose.
For the foregoing reasons it is

~espectfully

submitted that

the Trial Court erred in holding that an electrical panel box is
"construction materials 11 \'lithin the meaning of Virginia Code
Annotate~,

§8.01-250 (1984) and thereby dismissing Plaintiff's

First Amended Motion For Judgment pursuant to the statute of repose.
Appellant's case should be remanded to the Trial Court for further
proceedings •

•....
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CONCLUSION
For the reasons stated herein, the judgment of the Trial

'

Court should be reversed and this case remanded to the Trial
Court for further proceedings consistent with this Court's opinion.

'·

.
'•

-

--·- ···-- -

- ·-·-

-·-------------·----·----------:-,...._:-.. ----······--------·--··-

--~-·-

·--------- - - ..._____ .. _..... _,..
.._

__

___ _

_,.._ ..

CERTIFICATE
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IN THE SUPREME COURT OF VIRGINIA
AT RICHMOND
RECORD NO·---CASSANDRA GRICE, Appearing Individually and as
Administrator of the Estates of EL-JAMIN GRICE,
Deceased, and INDEA H. EGGLESTON, Deceased,
Appellant

v.
HUNGERFORD MECHAt~ICAL CORPORATION,
FEDERAL PACIFIC, INCORPORATED
and
RELIANCE ELECTRIC, INCORPORATED,
Appellees
BRIEF IN OPPOSITION TO PETITION FOR APPEAL
STATEMENT OF THE CASE
Defendant/Appellee Hungerford Mechanical Corporation
would generally agree to appellant•s version of the
Statement of the Case.

However, where appellant states that

the trial court•s decision was based on "representations" of
the defendants, Hungerford Mechanical Corporation would
disagree.
At the June 9, 1986 hearing, the Court heard testimony
of Rudolph V. Jones, a former employee of Hungerford who was
the Manager of the electrical division when the residence
occupied by plaintiff and her children at the time of the
fire was constructed by Ryan Homes in 1979.
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The Court also

received exhibits in evidence, considered arguments of counsel, and considered a written memorandum supplied by plaintiff.!
The Circuit Court made the finding of fact that the
electrical panel box, and its component parts, installed by
Hungerford and manufactured by Federal Pacific and Reliance
Electric were ordinary building materials and as such, the
Court found that plaintiff's action was time-barred under
§8.01-250 of the Code of Virginia, as amended.2
QUESTIONS PRESENTED
(1)

Did the trial court err in holding that the pre-

sent action is time-barred by §8.01-250 of the Code of
Virginia, as amended?
(a)

Was the trial court correct in deciding that

the electrical panel box and its component parts are ordinary building materials rather than equipment within the
meaning of §8.01-250 of the Code of Virginia as amended?
(b)

If the panel box and component parts are con-

sidered equipment under §8.01-250, is Hungerford Mechanical
Corporation considered a supplier under §8.01-250 of the
panel box and component parts?
1 Absent from the memorandum supplied by plaintiff to the
trial court was any consideration of the case of Cape Henry
Towers v. National Gypsum Co., 229 Va.596, 331 S.E.2d 476 (1985).
2 Plaintiff supplied the trial court with a written statreeent of facts per Rule 5:11 for appeal. Defendants filed a
supplemental statement of facts. Upon consent of the parties, plaintiff withdraw her written statement and adopted
the statement of the defendants for purposes of this appeal.

STATEMENT OF FACTS
These actions arise out of a house fire in Chesterfield
County, Virginia, in January

25, 1984.

Plaintiff-appellant

is Cassandra Grice, the mother of two children, El-Jamin
Grice and Indea H. Eggleston, who died in the fire.
Defendant-appellees are.Federal Pacific, Inc., the manufacturer of the electrical panel box where it is alleged the
fire originated, Reliance Electric, Inc. which purchased
Federal Pacific, Inc. before the fireJ and Hungerford
Mechanical Corp., a subcontractor during the construction of
the house who purchased the panel box from Federal
Pacific/Reliance Electrical, Inc. and installed the panel
box in the house.
The Court heard testimony from Rudolph

v.

Jones, a

former Hungerford employee, and received exhibits into evidence which revealed the following.
Hungerford Mechanical Corporation had a contract with
Ryan Homes to furnish all labor and materials for the
electrical service to the residence.

Specifically,

Hungerford furnished, assembled, and installed the materials
which comprised the electrical panel box for the residence.
Hungerford completed its work on August 9, 1979, when the
air conditioning unit was tested.

The panel box consisted

of the following materials: ·the panel enclosure, the bus
bar, the main overcurrent protection device (circuit·

...

breaker), the branch overcurrent protection devices and the
grounding terminal.

The alternative to the use of circuit

breakers is the use of fuses.
The purpose of the panel box is to receive and distribute the electricity to the various branch circuits within
the residence, to protect against overloads, and to ground
the electrical system of the residence.
The panel box and bus bar were purchased separately
from the main circuit breakers and branch circuit breakers
by Hungerford and were thereafter assembled, installed and
incorporated into the residence.
The main and branch circuit breakers come in different
ratings expressed in "amperes", which reflect the amount of
protection against overcurrent to be provided.

The number

of branch circuits installed in a residence, the amperage
for each branch circuit breaker protecting each circuit, and
the amperage for the main circuit breaker in a residence are
determined by the plans and specifications provided by the
architect or other design professional and/or in accordance
with the National Electric Code.

These same plans and spe-

cifications and/or National Electric Code also set forth
requirements for assembling, installing, and incorporating
the panel box into the residence; for grounding the panel
box; for wiring the individual branch circuits; for connection of these circuits to the branch circuit breakers at the
panel box; and for the wiring of the main circuit from the

79

electric meter furnished by the utility to the main circuit
breaker at the panel box.
No instructions are received from the manufacturer of
the panel box, bus bar, or circuit breakers insofar as how
the box is to be assembled, installed and incorporated into
the residence, or grounded, or connected and wired to the
main service and branch circuits or as to the rating amount
of the individual branch circuit breakers and main circuit
breakers.
To assemble, install, and incorporate a panel box into
a residence the following needs to be done.
(1)

The panel enclosure, with the bus bar affixed
to it, is affixed and fastened permanently to
the residence.

(2)

A wire is run from the grounding terminal in

the panel enclosure to the grounding electrode,
with the selection of the materials and manner
that this is to be done being determined in
accordance with the provisions of the National
Electric Code.
(3)

The rating for the main circuit breaker is
determined from the plans and specifications and
the main circuit breaker is selected and installed
into the panel box.

~4)

The size of the main service conductors or wiring
from the electric meter to the panel box is
determined in accordance with the National
Electric Code, the appropriate materials are
selected and thereafter installed and connected
to both the meter and the main circuit breaker at
the panel box.
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(5)

The number of individual branch circuits is
determined from the plans and specifications, the
rating for each branch circuit is determined in
accordance with the National Electric Code, the
individual circuit breakers and wiring for each
circuit are then selected in accordance with
either the plans and specifications or the
National Electric Code and installed with the
wiring being connected to the branch circuit
breakers at the panel box.

on completion of the "rough in" wiring which would
include all of the items listed in the preceding paragraph,
Hungerford would be entitled to partial payment for the work
to date under the contract.

At this time the panel box and

its component parts and related wiring would have been permanently installed in the residence and would·no longer be
movable.

For purposes of the Virginia Sales Tax, Hungerford

would be treated as the ultimate consumer of the
its component parts, and the related wiring.

pa~el

box,

Hungerford is

charged with and pays a sales tax when purchasing the
materials from its supplier1 however, it is not permitted or
required to collect sales tax when these materials are furnished along with the labor it is required to furnish under
its contract.
ARGUMENT AND AUTHORITIES
{1)

The trial court properly held that the present

action is barred by §8.01-250 of the Code of Virginia as
amended.
(a)

The panel box and its component parts are

"ordinary building materials" rather than "equipment" with
the meaning of §8.01-250.
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The trial court in this action held that Virginia Code
§8.01-250 barred any action against the defendants/appellees.
Specifically, the trial court found that the electrical
panel box and its component parts are "ordinary building
materials" and not "machinery and equipment".

98.01-250

provides in pertinent parts:
"No action to recover for any injury to
property, real or personal, or for bodily
injury or wrongful death, arising out of the
defective and unsafe condition of an improvement to real property or any action for
contribution or indemnity for damages sustained
as .a result of such injury, shall be brought
against any person performing or furnishing the
design, planning, surveying, supervision of
construction or construction of such improvements
to real propery more than five years after the
performance or furnishing of such services and
construction.
"The limitation prescribed in this section shall
not apply to the manufacturer or supplier of any
equipment or machinery or other articles installed
in a structure upon real property • • • • "
The statute as originally drafted did not contain the
sec~nd

paragraph which excepts manufacturers and suppliers

of equipment and machinery from the statute's protection.
The original statute, §8-24.2 of the Code of Virginia, was
construed in 1973 in Wiggins v. Proctor and Schwartz, 330
F.Supp. 350 (E.D.Va.l971), affirmed in an unpublished opinion, 71-1952 (4th Cir. March 8, 1972).

In Wiggins the

Court considered whether a 4,500 pound jute picking machine
which was bolted to the floor of a factory was "an improvement to real property" under the statute.

The court held

that machinery placed upon realty as a permanent accession
in order to carry on the business for which the realty was
used [became] a fixture.

Id. at 352.

The General Assembly determined that §8-24.2 was never
intended to cover manufacturers and suppliers of any equipment, machinery or articles whether or not they become an
improvement to the real property.

The Legislature then

passed what is now the second paragraph to §8.01-250 to
correct the misinterpretation of the law set forth in
Wiggins.

Smith v. Allen-Bradley Co., 371 F.Supp. 698, 701

at n.4 (W.D.Va.l974), Cape Henry Towers, Inc., v. National
Gypsum Co., 229 va. 596, 331 S.E.2d 481 (1985).
The Virginia Supreme Court in Cape Henry recently
reviewed the history of §8.01-250 and its predecessor and
definitively decided the ambit of coverage which §8.01-250
of the Code provides.

The Court found that panels manufac-

tured by National Gypsum which const-ituted the exterior skin
of the building were ordinary building materials to which
§8.01-250 applied.

The Supreme Court concluded that the

General Assembly intended to perpetuate a distinction between
"those who furnish ordinary building materials
which are incorporated into construction work
outside the control of their manufacturers or
suppliers, at the direction of architects,
designers, and contractors and, on the other
hand, those who furnish machinery or equipment.
Unlike ordinary building materials, machinery and
equipment are subject to close quality control
at the factory and may be made subject to

83

independent manufacturer's warranties, voidable
if the equipment is not installed and used in
strict compliance with the manufacturer's
instructions. Materialmen 1n the latter category
have means of protecting themselves which are
not available to the former. We construe §8.01-250
to cover the former category and to exclude the
latter.•
Cape Henry, 229 va. at 602, 331 S.E.2d at 480.
The legislative purpose in enacting the original statute in 1964 was to protect architects, designers, engineers
and building contractors who were about to lose the defense
of lack of privity under Virginia law and would thus be subject to suit for decades after the completion of construetion.

Smith v. Allen-Bradley Company, 371 F.Supp. at 700

(W.D.Va.l974).
An examination of the written statement prepared per
Rule 5:11 and the statement of facts included in the brief,
clearly reveal the electrical panel box and its component
parts to be ordinary building materials under the definition
set forth in Cape Henry, supra.

The panel box is necessary

for all residences and habitable buildings which are
designed to have electrical service.

No instructions are

received from the manufacturer of the box, bus bar and circuit breakers insofar as how the box is to be assembled,
installed and incorporated into the residence.

All direc-

tions are determined by plans and specifications provided by
architects, design professionals and the National Electric
Code.

Additionally, Hungerford is not a •seller of goods"

within the meaning of the Uniform Commercial Code and makes

no implied warranties, which is a main consideration under
the Cape Henry test.

See discussion infra.

Furthermore, Hungerford was a subcontractor in the
construction of that home.

Hungerford worked under the

direction of the architects and design engineers.

The pur-

pose of the statute is to protect building contractors,
designers and architects.

Also, the materials constituting

the panel box surely were ordinary in the sense that
electrical services are necessary for resident homes in
today•s society.

The electrical panel box is markedly dif-

ferent from machinery or equipment such as the jute-picking
machine in Wiggins.

A machine bolted to the floor can be

easliy removed should it become obsolete or the building
converted to another use.

On the other hand, the electrical

panel box is an integral part of the residence which is not
readily removed.

Removing the panel box would disrupt the

building's structure, eliminate electric service and render
the building useless for its purpose - a homeowner's residence.
Plaintiff argues that an electrical panel box must be
defined as "equipment" within the meaning of §8.01-250 of
the Code, when read with the definition of nequipment• found
in the Uniform Statewide Building Code, Virginia Code
Annotated, §36-97(13).

Section 536-97(13) reads:

"13. Equipment means plumbing, heating,
electrical, ventilating, air condition, and
refrigeration equipment • • • • "
Plaintiff's argument bears little weight.
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The definition plaintiff/appellant cites offers

no

help and begs the ultimate question because the term being
defined (equipment) is present in the definition (electrical
eguipment).
The first sentence of §36-97·also states •as used in
this chapter • • • • "

The statute itself limits the use of

the definitions in the Uniform Statewide Building Code.
Furthermore the Board of Housing and Community Development
promulgates regulations under the Uniform Statewide Building
Code.

Addendum 3 to the regulations refers to "other

related laws".

(Appendix 1) Noticeably absent from the

other related laws under the Addendum is §8.01-250.

The

regulatory board does not find §8.01-250 related. It is
well-settled that an administrative agency is deemed to know
the laws which affect its interests.

See Gomes v. City of

Richmond, 220 Va. 449, 453, 258 S.E.2d 582, 585 (1979).
The dominant purpose of the Building Code is

~o

provide

comprehensive protection and regulation of the public health
and safety.

~

Vepco v. Savoy Construction Company, 224

Va. 36, 44, 294 S.E.2d 811, 817 (1982).

To that end the

regulations pertain to how buildings are to be constructed
to insure safety to life and property.

The primary purpose

of §8.01-250, as stated earlier, is to relieve architects,
designers, engineers and contractors from lawsuits five
years after the construction is completed.

The two statutes

cannot be read together in light of the foregoing analysis.
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Defendant/appellee Hungerford concedes that certain
items forming part of an electrical or heating subcontract
would be equipment under the Cape Henry test, such as a
dishwasher, ceiling fan, or trash-compactor.

However, the

electrical panel box and its wiring are completely different.

Plaintiff/appellant even notes this distinction in

the petition for appeal where it states:
"Equipment meaning personalty affixed to
an improvement upon real property which
can be removed without causing any
significant damage to the structure.
Building or construction materials become
part of the structure such that its removal
would result in damaging the structure to the
extent that it would no longer be useful for
its intended purpose.n
Petition For Appeal, p. 12.
The facts established at the trial court reveal that
the panel box, the component parts and the related wiring
are permanently installed and no longer movable.

Removing

the box and its parts would cause significant damage and
result in no electrical service to a house built to be a
personal residence.

Therefore, the panel box and related

parts are ordinary building materials and not machinery or
equipment under the Cape Henry test.
(b)

Even if the panel box and its component parts

are "equipment" within the meaning of §8.01-250, Hungerford
Mechanical Corporation is not ·a "supplier" of the eguipment
and is therefore protected by 18.01-250.
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Should the Court find that the electrical panel box is
"equipment" under §8.01-250, Hungerford contends that it is
not a "supplier" of the equipment and therefore is protected
by 68.01-250.

Since the trial court found that the electri-

cal panel box was not equipment it did not reach the issue
of whether Hungerford was a supplier.

However, the Supreme

Court can decide this issue since the correct conclusion,
that the

ac~ion

but for the

is barred, was reached by the trial court
I

~rang

reason.

See Eason v. Eason, 204 Va. 347,

352, 131 S.E.2d 280, 283 (1963).
The Virginia Supreme Court has narrowly construed the
exception to §8.01-250.
S.E.2d at 481.
means

~seller".

Cape Henry, 229 va. at 603, 331

Narrowly construed, the word "supplier"
In fact, in the construction industry

"supplier" is defined as:
"A person or organization who supplies
materials or equipment for the work • • •
but does not perform labor· at the site
(SeeveiidOr)

Construction Dictionary- Construction Terms & Tables (1978).
(Copy attached hereto as Appendix 2).
The purpose of the statute is to protect architects,
designers, engineers and contractors.

See Smith v. Allen-

Bradley, supra. Since Hungerford is a subcontractor, it
falls within the protection of the statute and should not·be
considered a supplier.

The record developed reveals that

the Virginia Sales and Use Tax laws treat contractors and
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subcontractors as users or consumers of tangible personal
property furnished to them in connection with real property
construction and installation.
§58.1-610.

Virginia Code Annotated

See also Virginia Sales and Use Tax Regulations,

Section 630-10-27.

(Appendix 3). Since under the Sales

Tax law the contractors and subcontractors are treated as
the ultimate consumer as the case was with Hungerford,
Hungerford was not a seller of the goods and therefore cannot be deemed a supplier.
Additional support for the proposition that Hungerford
was not a seller arises out of the fact that Hungerford was
operating under a contract for services and· not a contract
for the sale of goods.

~

Graves Construction Company,

Inc. v. Rockingham National Bank, 220 Va. 844, 849 n.4, 263
S.E.2d 408 (1980).

In Graves the court found that terms of

the contract between the electrical subcontractor and the
contractor stated that title to the material the subcontractor was to provide and install passed on payments for the
materials whether or not the materials were incorporated
into the structure.

Therefore, the subcontractor had a

contract for sale under the Commercial Code.

The court

stressed the intention of the parties. Id at 849-50, 263
S.E.2d at 412.

The facts of the present case are clearly

distinguishable from Graves •.
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A sale under the Commercial Code is when title passes
for~

price.

va. Code Annotated 18.2-106(1).

Title does

not pass until the seller completes performance. Va. Code
Annotated §8.2-401(2).

Hungerford was not paid for its

efforts until the "rough in" wiring (i.e.-labor) was
completed.

Furthermore, Hungerford's performance ended only

after the electrical services for the house were fully
tested.

At that point in time the panel box and its parts

were permanently affixed as part of the house.
were no longer movable.

The items

See va. Code Annotated §8.2-105(1).

The manifest intent was that this contract was one of
services and not for the sale of goods and it is this intention that controls.
412.

Graves, 220 Va. at 850, 263 S.E.2d at

See also G-W-L v. Robichaux, 643 S.W.2d 392

(Tex.1982), DeMatteo v. White, 233 Pa.Supr. 339, 336 A.2d
359 (1975).

Since the contract was outside the coverage of

the Commercial Code, Hungerford made no warranties.

The

Cape Henry test stresses whether independent warranties have
been made.

See Cape Henry, supra, at 602.

Simply put,

Hungerford is not a "supplier" under §8.01-250.
CONCLUSION
Section 8.01-250 of the Code of Virginia as amended
bars any action against Hungerford Mechanical Corporation
due to the fact that suit was brought more than five years
after the house was built.

The electrical panel box and its
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component parts are ordinary building materials for the
reasons stated herein.

Even if the electrical panel box and

its parts are not ordinary building materials but •machinery
and equipment", Hungerford was not a "supplier" within the
meaning of 18.01-250.

The trial court properly held that

suit was barred by §8.01-250 and that decision should be
affirmed.
Respectfully submitted,
HUNGERFORD MECHANICAL CORPORATION

By:

tfu.~~ rt. ~J--

--------~------~O~f~PC~o-u_n_s_e~l---

Frederick w. Beck III
Francis E. Telegadas
SEAWELL,DALTON,HUGHES & TIMMS
707 Mutual Building
9th and Main Streets
Richmond, VA. 23219
Counsel for Hungerford
Mechanical Corporation
CERTIFICATE
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HUNGERFORD MECHANICAL CORPORATION,
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and
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Frederick w. Beck III
Francis E. Telegadas
SEAWELL,DALTON,HUGHES & TIMMS
707 Mutual Building
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IN THE SUPREME COURT OF VIRGINIA
AT RICHMOND
RECORD NO.

-----

CASSANDRA GRICE, Appearing Individually and as
Administrator of the Estates of EL-JAMIN GRICE,
Deceased, and INDEA H. EGGLESTON, Deceased,
Appellant

v.
HUNGERFORD MECHANICAL CORPORATION,
FEDERAL PACIFIC, INCORPORATED
and
RELIANCE ELECTRIC, INCORPORATED,
Appellees
BRIEF IN OPPOSITION TO PETITION FOR APPEAL
STATEMENT OF THE CASE
Defendant/Appellee Hungerford Mechanical-Corporation
would generally agree to appellant's version of the
Statement of the Case.

However, where appellant states that

the trial court's decision was based on "representations" of
the defendants, Hungerford Mechanical Corporation would
disagree.
At the June 9, 1986 hearing, the Court heard testimony
of Rudolph

v.

Jones, a former employee of Hungerford who was

the Manager of the electrical division when the residence
occupied by plaintiff and her children at the time of the
fire was constructed by Ryan Homes in 1979.

-------------------~--··-------·

- - - - - - - - - - - · ---

···------

---

---··

The Court also

---·---~---~-----~---------_;-

..

;

received exhibits in evidence, considered arguments of counsel, and considered a written memorandum supplied by plaintiff.l
The Circuit Court made the finding of fact that the
electrical panel box, and its component parts, installed by
Hungerford and manufactured by Federal Pacific and Reliance
Electric were ordinary building materials and as such, the
Court found that plaintiff's action was time-barred under
§8.01-250 of the Code of Virginia, as amended.2
QUESTIONS PRESENTED
(1)

Did the trial court err in holding that the pre-

sent action is time-barred by §8.01-250 of the Code of
Virginia, as amended?
(a)

Was the trial court correct in deciding that

the electrical panel box and its component parts are ordinary building materials rather than equipment within the
meaning of §8.01-250 of the Code of Virginia as amended?
(b)

If the panel box and component parts are con-

sidered equipment under §8.01-250, is Hungerford Mechanical
Corporation considered a supplier under §8.01-250 of the
panel box and component parts?
1 Absent from the memorandum supplied by plaintiff to the
trial court was any consideration of the case of Cape Henry
Towers v. National Gypsum ~o., 229 Va.596, 331 S.E.2d 476 (1985).
2 Plaintiff supplied the trial court with a written statreeent of facts per Rule 5:11 for appeal. Defendants filed a
supplemental statement of facts. Upon consent of the parties, plaintiff withdraw her written statement and adopted
the statement of the defendants for purposes of this appeal.
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STATEMENT OF FACTS
These actions arise out of a house fire in Chesterfield
County, Virginia, in January

25, 1984.

Plaintiff-appellant

is Cassandra Grice, the mother of two children, El-Jamin
Grice and Indea H. Eggleston, who died in the fire.
Defendant-appellees are Federal Pacific, Inc., the manufacturer of the electrical panel box where it

~s

alleged the

fire originated; Reliance Electric, Inc. which purchased
Federal Pacific, Inc. before the fire; and Hungerford
Mechanical Corp., a subcontractor during the construction of
the house who purchased the panel box from Federal
Pacific/Reliance Electrical, Inc. and installed the panel
box in the house.
The Court heard testimony from Rudolph

v.

Jones, a

former Hungerford employee, and received exhibits into evidence which

re~ealed

the following.

Hungerford Mechanical Corporation had a contract with
Ryan Homes to furnish all labor and materials for the
electrical service to the residence.

Specifically,

Hungerford furnished, assembled, and installed the materials
which comprised the electrical panel box for the residence.
Hungerford completed its work on August 9, 1979, when the
air conditioning unit was tested.
of the following materials:

The panel box consisted

the panel enclosure, the bus

bar, the main overcurrent protection device (circuit
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breaker), the branch overcurrent protection devices and the
grounding terminal.

The alternative to the use of circuit

breakers is the use of fuses.
The purpose of the panel box is to receive and distribute the electricity to the various branch circuits within
the residence, to protect against overloads, and to ground
the electrical system of the residence.
The panel box and bus bar were purchased separately
from the main circuit breakers and branch circuit breakers
by Hungerford and were thereafter assembled, installed and
incorporated into the residence.
The main and branch circuit breakers come in different
ratings expressed in namperes", which reflect the amount of
prqtection against overcurrent to be provided.

The number

of branch circuits installed in a residence, the amperage
for each branch circuit breaker protecting each circuit, and
the amperage for the main circuit breaker in a residence are
determined by the plans and specifications provided by the
architect or other design professional and/or in accordance
with the National Electric Code.

These same plans and spe-

cifications and/or National Electric Code also set forth
requirements for assembling, installing, and incorporating
the panel box into the residence, for grounding the panel
box7 for wiring the individual branch circuits; for connection of these circuits to the branch circuit breakers at the
panel box7 and for the wiring of the main circuit from the
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electric meter furnished by the utility to the main circuit
breaker at the panel box.
No instructions are received from the manufacturer of
the panel box, bus bar, or circuit breakers insofar as how
the box is to be assembled, installed and incorporated into
the residence, or grounded, or connected and wired to the
main service and branch circuits or as to the rating amount
of the individual branch circuit breakers and main circuit
breakers.
To assemble, install, and incorporate a panel box into
a residence the following needs to be done.
(1)

The panel enclosure, with the bus bar affixed
to it, is affixed and fastened permanently to
the residence.

(2)

A wire is run from the grounding terminal in
the panel enclosure to the grounding electrode,
with the selection of the materials and manner
that this is to be done being determined in
accordance with the provisions of the National
Electric Code.

(3)

The rating for the main circuit breaker is
determined from the plans and specifications and
the main circuit breaker is selected and installed
into the panel box.

(4)

The size of the main service conductors or wiring
from the electric meter to the panel box is
determined in accordance with the National
Electric Code, the appropriate materials are
selected and thereafter installed and connected
to both the meter and the main circuit breaker at
the panel box.

(5)

The number of individual branch circuits is
determined from the plans and specifications, the
rating for each branch circuit is determined in
accordance with the National Electric Code, the
individual circuit breakers and wiring for each
circuit are then selected in accordance with
either the plans and specifica~ions or the
National Electric Code and installed with the
wiring being connected to the branch circuit
breakers at the panel box.

On completion of the "rough in" wiring which would
include all of the items listed in the preceding paragraph,
Hung~rford

would be entitled to partial payment for the work

to date under the contract.

At this time the panel box and

its component parts and related wiring would have been permanently installed in the residence and would no longer be
movable. · For purposes of the Virginia Sales Tax, Hungerford
would be treated as the ultimate consumer of the panel box,
its component parts, and the related wiring.

Hungerford is

charged with and pays a sales tax when purchasing the
materials from its supplier1 however, it is not permitted or
required to collect sales tax when·these materials are furnished along with the labor it is required to furnish under
its contract.
ARGUMENT AND AUTHORITIES
(1)

The trial court properly held that the present

action is barred by §8.01-250 of the Code of Virginia as
amended.
(a)
~ordinary

The panel box and its component parts are

building materials" rather than "equipment" with

the meaning of §8.01-250.
·.

:10:1

The trial court in this action held that Virginia Code
§8.01-250 barred any action against the defendants/appellees.
Specifically, the trial court found that the electrical
panel box and its component parts are "ordinary building
materials" and not "machinery and equipment".

§8.01-250

provides in pertinent parts:
"No action to recover for any injury to
property, real or personal, or for bodily
injury or wrongful death, arising out of the
defective and unsafe condition of an improveme~t to real property or any action for
contribution or indemnity for damages sustained
as a result of such injury, shall be brought
against any person performing or furnishing the
design, planning, surveying, supervision of
construction or construction of such improvements
to real propery more than five years after the
performance or furnishing of such services and
construction.
"The limitation prescribed in this section shall
not apply to the manufacturer or supplier of any
equipment or machinery or other articles installed
in a structure upon real property. •
"
The statute as originally drafted did not contain the
second paragraph which excepts manufacturers and suppliers
of equipment and machinery from the statute's protection.
The original statute, §8-24.2 of the Code of Virginia, was
construed in 1973 in Wiggins v. Proctor and Schwartz, 330
F.Supp. 350 (E.D.Va.l971), affirmed in an unpublished opinion, 71-1952 (4th Cir. March 8, 1972).

In Wiggins the

Court considered whether a 4,500 pound jute picking machine
which was bolted to the floor of a factory was "an improvement to real property" under the statute.

The court held

:1.02
--

-
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that machinery placed upon realty as a permanent accession
in order to carry on the business for which the realty was
used [became] a fixture.

Id. at 352.

The General Assembly determined that §8-24.2 was never
intended to cover manufacturers and suppliers of any equipment, machinery or articles whether or not they become an
improvement to the real property.

The Legislature then

passed what is now the second paragraph to §8.01-250 to
correct the misinterpretation of the law set forth in
Wiggins.

Smith v. Allen-Bradley Co., 371 F.Supp. 698, 701

at n.4 (W.D.Va.l974), Cape Henry Towers, Inc., v. National
Gypsum Co., 229 Va. 596, 331 S.E.2d 481 (1985).
The Virginia Supreme Court in Cape Henry recently
reviewed the history of §8.01-250 and its predecessor and
definitively decided the ambit of coverage which §8.01-250
of the Code provides.

The Court found that panels manufac-

tured by National Gypsum which constituted the exterior skin
of the building were ordinary building materials to which
§8.01-250 applied.

The Supreme Court concluded that the

General Assembly intended to perpetuate a distinction between
"those who furnish ordinary building materials
which are incorporated into construction work
outside the control of their manufacturers or
suppliers, at the direction of architects,
designers, and contractors and, on the other
hand, those who furnish machinery or equipment.
Unlike ordinary building materials, machinery and
equipment are subject to close quality control
at the factory and may be made subject to
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independent manufacturer's warranties, voidable
if the equipment is not installed and used in
strict compliance with the manufacturer's
instructions. Materialmen in the latter category
have means of protecting themselves which are
not available to the former. We construe §8.01-250
to cover the former cate~ory and to exclude the
latter."
Cape Henry, 229 Va. at 602, 331 S.E.2d at 480.
The legislative purpose in enacting the original statute in 1964 was to protect architects, designers, engineers
and building contractors who were about to lose the defense
of lack of privity under Virginia law and would thus be subject to suit for decades after the completion of construetion.

Smith v. Allen-Bradley Company, 371 F.Supp. at 700

(W.D.Va.l974).
An examination of the written statement prepared per
Rule 5:11 and the statement of facts included in the brief,
clearly reveal the electrical panel box and its component
parts to be ordinary building materials under the definition
set forth in Cape Henry, supra.

The panel box is necessary

for all residences and habitable buildings which are
designed to have electrical service.

No instructions are

received from the manufacturer of the box, bus bar and circuit breakers insofar as how the box is to be assembled,
installed and incorporated into the residence.

All direc-

tions are determined by plans and specifications provided by
architects, design professionals and the National Electric
Code.

Additionally, Hungerford is not a "seller of goods"

within the meaning of the Uniform Commercial Code and makes
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no implied warranties, which is a main consideration under
the Cape Henry test.

See discussion infra.

Furthermore, Hungerford was a subcontractor in the
construction of that home.

Hungerford worked under the

direction of the architects and design engineers.

The pur-

pose of the statute is to protect building contractors,
designers and architects.

Also, the materials constituting

the panel box surely were ordinary in the sense that
electrical services are necessary for resident homes in
today's society.

The electrical panel box is markedly dif-

ferent from machinery or equipment such as the jute-picking
machine in Wiggins.

A machine bolted to the floor can be

easliy removed should it become obsolete or the building
converted to another use.

On the other hand, the electrical

panel box is an integral part of the residence which. is not
readily removed.

Removing the panel box would disrupt the

building's structure, eliminate electric service and render
the building useless for its purpose- a homeowner's residence.
Plaintiff argues that an electrical panel box must be
defined

~s

"equipment" within the meaning of §8.01-250 of

the Code, when read with the definition of "equipment" found
in the Uniform Statewide Building Code, Virginia Code
Annotated, §36-97(13).

Section

53~-97(13)

reads:

"13. Equipment means plumbing, heating,
electrical, ventilating, air condition, and
refrigeration equipment •• • ."
Plaintiff's argument bears little weight.

:lOS
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The definition plaintiff/appellant cites offers

no

help and begs the ultimate question because the term being
defined (equipment) is present in the definition (electrical
equipment).
The first sentence of §36-97 also states "as used in
this chapter •• • • "

The statute itself limits the use of

the definitions in the Uniform Statewide Building Code.
Furthermore the Board of Housing and Communi.ty Development
promulgates regulations under the Uniform Statewide Building
Code.

Addendum 3 to the regulations refers to "other

related laws".

(Appendix 1) Noticeably absent from the

other related laws under the Addendum is §8.01-250.

The

regulatory board does not find §8.01-250 related. It is
well-settled that an administrative agency is deemed to know
)

the laws which affect its interests.

See Gomes v. City of

Richmond, 220 va. 449, 453, 258 S.E.2d 582, 585 (1979).
The dominant purpose of the Building Code is to provide
comprehensive protection and regulation of the public health
and safety.

See Vepco v. Savoy Construction Company, 224

va. 36, 44, 294 S.E.2d 811, 817 (1982).

To that end the

regulations pertain to how buildings are to be constructed
to insure safety to life and property.

The primary purpose

of §8.01-250, as stated earlier, is to relieve architects,
designers, engineers and contractors from lawsuits five
years after the construction is completed.

The two statutes

cannot be read together in light of the foregoing analysis •

.
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Defendant/appellee Hungerford concedes that certain
items forming part of an electrical or heating subcontract
would be equipment under the Cape Henry test, such as a
dishwasher, ceiling fan, or trash-compactor.

However, the

electrical panel box and its wiring are completely different.

Plaintiff/appellant even notes this distinction in

the petition for appeal where it states:
"Equipment meaning personalty affixed to
an improvement upon real property which
can be removed without causing any
significant damage to the structure.
Building or construction materials become
part of the structure such that its removal
would result in damaging the structure to the
extent that it woulq no longer be useful for
its intended purpose."
Petition For Appeal, p. 12.

..

The facts established at the trial court reveal that
the panel box, the component parts and the related wiring
are permanently installed and no longer movable.

Removing

the box and its parts would cause significant damage and
result in no electrical service to a house built to be a
personal residence.

Therefore, the panel box and related

parts are ordinary building materials and not machinery or
equipment under the Cape Henry test.
(b)

Even if the panel box and its component parts

are "equipment" within the meaning of §8.01-250, Hungerford
Mechanical Corporation is not a

11

supplier" of the eguipment

and is therefore protected by 18.01-250 •

. :107.
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Should the Court find that the electrical panel box is
"equipment" under §8.01-250, Hungerford contends that it is
not a "supplier" of the equipment and therefore is protected
by §8.01-250.

Since the trial court found that the electri-

cal panel box was not equipment it did not reach the issue
of whether Hungerford was a supplier.

However, the Supreme

Court can decide this issue since the correct conclusion,
that the action is barred, was reached by the trial court
but for the

~rang

reason.

See Eason v. Eason, 204 Va. 347,

352, 131 S.E.2d 280, 283 (1963).
The Virginia Supreme Court has narrowly construed the
exception to §8.01-250.
S.E.2d at 481.
means ."seller".

Cape Henry, 229 Va. at 603, 331

Narrowly construed, the word "supplier"
In fact, in the construction industry

"supplier" is defined as:
"A person or organization who supplies
materials or equipment for the work • • •
but does not perform labor· at the site
(See"Vendor)
Construction Dictionary- Construction Terms & Tables (1978).
(Copy attached hereto as Appendix 2).
The purpose of the statute is to protect architects,
designers, engineers and contractors.

See Smith v. Allen-

Bradley, supra. Since Hungerford is a subcontractor, it
falls within the protection of the statute and should not be
considered a supplier.

The record developed reveals that

the Virginia Sales and Use Tax laws treat contractors and

..,
4

:lOS
----
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subcontractors as users or consumers of tangible personal
property furnished to them in connection with real property
construction and installation.
958.1-610.

Virginia Code Annotated

See also Virginia Sales and Use Tax Regulations,

Section 630-10-27.

(Appendix 3). Since under the Sales

Tax law the contractors and subcontractors are treated as
the ultimate consumer as the case was with Hungerford,
Hungerford was not a seller of the goods and therefore cannot be deemed a supplier.
Additional support for the proposition that Hungerford
was·not a seller arises out of the fact that Hungerford was
operating under a contract for services and not a contract
for the sale of goods.

See Graves Construction Company,

Inc. v. Rockingham National Bank, 220 va. 844, 849 n.4, 263
S.E.2d 408 (1980).

In Graves the court found that terms of

the contract between the electrical·subcontractor and the
contractor stated that title to the material the subcontractor was to provide and install passed on payments for the
materials whether or not the materials were incorporated
into the structure.

Therefore, the subcontractor had a

contract for sale under the Commercial Code.

The court

stressed the intention of the parties. Id at 849-50, 263
S.E.2d at 412.

The facts of the present case are clearly

distinguishable from Graves.

i.09

A sale under the Commercial Code is when title passes
for~

price.

Va. Code Annotated §8.2-106(1).

Title does

not pass until the seller completes performance. Va. Code
Annotated §8.2-4Ql(2).

Hungerford was not paid for its

efforts until the "rough in" wiring (i.e.-labor) was
completed.

Furthermore, Hungerford's performance ended only

after the electrical services for the house were fully
tested.

At

tha~

point in time the panel box and its parts

were permanently affixed as part of the house.
were no longer movable.

The items

See Va. Code Annotated §8.2-105(1).

The manifest intent was that this contract was one of
services and not for the sale of goods and it is this intention that controls.
412.

Graves, 220 Va. at 850, 263 S.E.2d at

See also G-W-L- v. Robichaux, 643 S. W. 2d 392

(Tex.l982), DeMatteo v. White, 233 Pa.Supr. -339, 336 A.2d
359 (1975).

Since the contract was outside the coverage of

the Commercial Code, Hungerford made no warranties.

The

Cape Henry test stresses whether independent warranties have
been made.

See Cape Henry, supra, at 602.

Simply put,

Hungerford is not a "supplier" under §8.01-250.
CONCLUSION
Section 8.01-250 of the Code of Virginia as amended
bars any action against Hungerford Mechanical Corporation
due to the fact that suit was brought more than five years
after the house was built.

The electrical panel box and

it~

component parts are ordinary building materials for the
reasons stated herein.

Even if the electrical panel box and

its parts are not ordinary building materials but "machinery
and equipment", Hungerford was not a "supplier" within the
meaning of §8.01-250.

The trial court properly held that

suit was barred by §8.01-250 and that decision should be
affirmed.
Respectfully submitted,
HUNGERFORD MECHANICAL CORPORATION

Frederick w. Beck III
Francis E. Telegadas
SEAWELL,DALTON,HUGHES & TIMMS
707 Mutual Building
9th and Main Streets
Richmond, VA. 23219
Counsel for Hungerford
Mechanical Corporation
CERTIFICATE
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Robinson, Esq., 2809 North Avenue- Suite 105,

Richmond, Virginia 23222, counsel for appellant, and to
Rufus G. Coldwell, Esq., One James Center, 901 E. Cary
") J". ~ (

Street Street, Richmond, Virginia 23219, this ------- day of
September, 1986.
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APPENDIX I

ADDENDUM 3

VIRGINIA.UNIFORM STATEWIDE BUILDING CODE LAW
CODE OF VIRGINIA, TITLE 36
CHAPTER 6, UNIFORM STATEWIDE BUILDING CODE
l.

Article 1
General Provisions
~
36-97. Defin1tion.--As used in this chapter, unless the context or
subJect ~atter requ1res otherwise, the following words or terms shall have the
meanin9 herein ascribed to them, respectively:
(1) "Board" mean\ the Board of Housing and Conrnunity Development.
(2) ~pealed.]
(4) "Peview Boarc:" means the State Building Code Technical Review Board.
(S) "Bu1ld1ng Code" 1'1\eans the Un1form Statewide Building Code.
(6) 11 CC'de p.. ov~stons" means the provisions of the Uniform Statewide
Building Code as adopted ar.d promu Igated by the Board, and the amendments
thereof as adoot~d and promulgatpd by such Board from time to time.
{7) "Bu1ldl,Q regulat1ons" means any la\oi, rule, resolution, .. egulation,
ordtnarrp or codfo, gpreral or SCPt:lal, or comp1lation thereof, or municipality, 1ncludir~ depa .. tments, beards, ~ureaus, co~issions, or other agencies
thereof, relat·r~ to construct1on, reconstruction, alteration, conversion,
repair, maintenance, or use of struc~ures an~ buildings and irtstallation of
equipment ~herein. The term does not include zoning ordinances or other land
use contro~s that do not affect the manner of r.onstruction or materials to be
used ln the erer.tion, alteratlon or repair of a building or structure.
(8) "Mu,iripallty" means ar.y c'ity or town tn thls State.
(9) . 0 loca1 ~overn1ng body" means the gC'verning body of any cHy, county
or towrt 1n thls tate.
(:O) "local bu:laing depi\rtment .. meanc; the agency or agertcies of any local
gove~ning body cF.arged wtth the admin1stration, supervision, or enforcement of
building code\ a,d rPgulations, approval ~f plans, inspect1on of buildings, or
;ssuance of permits, licenses. certificates or similar documents prescribed or
required by State or l~cal building regulatton~.
(11) "State agency" means any Stat;e department, board, bureau, conmission,
or agency of th1s State.
·
(12) 11 8uilding 11 means a combination of any materials, whether portable or
fixed, hav1ng a r~of to form a structure for the use or occupancy by persons,
or property• provided, however, that farm bui ld1n~s rot used for resident 1a 1
purpcses and frequented gef'erally by the owner, members of hh fam;ly, and
farm employees sh~ 11 be e.rer:pt from the prl'vl s 10ns of the Unlfonn Statewide
&u1ldinq CodP, but such butldings lying wtthin flood plain or 1n a mudslideprone arPa shall bP subJeCt to flood pr~of•ng regulattor.\ or mudsltde regulat•~r.~. as appltcab1e.
The word building shall be construed as though followed
by the words or part or part\ thereof unleH the context clearly requires a
dlfferent meanina.
(13' "£au1pmP"t'' mea11s piumbing, heatina, electncal, ventilating, air
~~"d1tion1ny and rpfrtgfrdtlon equ1p~nt, elpvators, dumbwaiter, Pscalators,
and other ~chanica~ addition~ cr 1nstallat1~r.

83

-------~·-------------------------.---·--~-··-·--·-· ... ~··--·--- --...-·-------·--~··--··----.-.-

USBC 1984

(14) •eonstnactton• ••ns tt. construction, reconstruction, tlterat1on,
repatr or conversion of butldtngs.
(15) •o-ne,- ..ans the owner or owners of the freehold of the pre.tses or
lesser estiti theretn, 1 .artgagee or vendee tn possession, assignee of rents,
receiver, executor, trustee, lessee or other person, finn or corporation tn
control of a buildtng.
(16) [Repeated].
(17) "Director" means the Director of the Department of Housing and
Community D~velopment.
(18; "Structure" means an assed)ly of materia h fanning a construct ion for
occupancy or use 1ncluding stadiums, gospel and circus tents, reviewing
stands, p1atfonns, stagings, observation towers, radio towers, water tanks,
trestles, piers. wharves, swinming pools, amusement devices, storage bins, and
other structures of this general naturei provided, however, that farm structures not used for residPntial purposes shall be e•empt from the provisions of
the Unifcnn Statewide' Buildin9 Code, but such s~ructures lying within a flood
plain or in a mudsl~de-prone area shall be subject to flood proofing regulations or mudsHde regl.llat•ons, as appHcable. The word structure shall be
construed a~ t~ough followed by the words or part or parts thereof unless the
context ci~arly reQu~res a different me~ning.
l19) ''Departmer~·· means the Department of Houstng and Co~nity Development. (1972, c. 8?9, 1974, t::c. 622, 6681 1975, C. 394; 1977, ct. 423, 613;
1978, c. 703.)
~
j£.-98. Bca!"~ ~~ ershul
supersedt-d; p)~~-- e .,r;;;.a.;.;r;.....,-;;-o,..;.s~~e-re-r-y.-..;.~,-r:...ec~t::-;e;,....r.-;;;.y;...;;.;;;.;;__;;,__;.-..,.;..o~..;~.;..;,.;;..;..;;.
and prncr.uloa:~ 11 ,,._;lcrT.! State"'•de f!u0d•ng (ode. Such building coC:e shall
supl'rstdf' u,t: t·"·ldl'l·~ cc•de'l a~d reguia~icns o1 ttle ':ounties. municipalities
a~d o~n~r pclit~co· ~wtd!v;r,;cr~ ana state aoencies.
However, such Code shAll
not s~~prse~e ttle r~guiat1or~ c~~er sta~~ agenc•es wh1ch reQuire and govern
the furctional d~stgr. a~d o~eration of bu1lding related act1vit1es not covered
by tN! Un1fom Statewide Bu1lding Coae including but not limited to: (1)
public ~ater suooly s;stems. (Z; waste water treatment and disposal systems,
ard ()' solid "'a~t~ facilittes. Nor shall state agencies be prrvented from
reQuidnq, punuar.t to other s~ate law. that build1ngs and equipment be
matnta 1red in accore!ance wtth provision of the Unifonn Statewide Building
Code. (1972, c. 629; 1977, c. 718; 1980, c. 104; l9P.2, c. 267.)

36-9e.,. State bul;dings,--The Building Code shall be applicable to all
build1ngs and structures. with the e~ception that ~~ 2.1-514
through 7..1-S21.1 ~nall pro~ide the standards for ready access to and use of

S~ate-ow~e~

~tate-cwned building
~ray statr:-owned

by the phy~1r.ally hana1capped.
building or structure fer which preliminary plans were
prepared or on wnich construct;on commenced after the init1al effective date
of the Unifonm Statewide Bu1lding Code, shall remain subject to the provisions
of the IJnHonr. ~tatewide Building Code that were 1n effect at the Ume 'uch
plans were complt>tP.d or such construct ion conme,.ced. Subsequef'lt reconstruction, renovation or demolit•on of such building or structure shall be subject
!~ the pertinent pro~•s1on~ of the Building Code.
Acttng thr·ouqn the Oivisu.n of [ngineering and B"ild1ngs, the Department
of Genera 1 Sprvice!> st-a 11 function as the building offic 111 for state-owned
buildings. 1ne Department shall review and approve plans and speclfications,
grant modif1catiors, and establish such rules and regulations as may be
npcessary to implement th•s s~ction. lt shall prov1de for the irspect1on of
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stltl·owned bu11dfngs and enforcement of the Building Code and standards for
accttl br the pbJsfcally handicapped by delegating inspection and Building
Code •fo~t duties to the State Fire Marshal's Office, to other approprfatl Stltl agencfts having needed expertise, and to local building depart..nts, all of .ftich shall provide such assistance wtthin a reasonable time and
in the m~nner requested. State agencies and institutions occupying buildings
shall pay to the local buildtng department the same fees as ~auld be paid by a
prtvate citizen for the services rendered when such services are requested by
the Department of General Services. The Department of General Services may
alter or overrule any decision of the local building department after having
first considered the local building departcnent•s report or other rationale
given for its decision. When altering or overruling any decision of a local
building department, the Department of Genera 1 Services shall provide the
local building department w1th a wrttten su~ry of its reasons for doing so.
(1981 • c 325; 1982 • c 97
1986
0

0

0

)

:

§ 36·98.2. Appeals from decisions of Building Official re~ardin~ stateowned bui ldin~s. --Appea 1s by the tnvo1ved Hate agency from t
dec a ton of
the P.utldlngfficial for stat~-owned buildings shall be made directly to the
State Build~ng Code Technical Review Board. (1982, c. 97.)

e

§ 36-99. Provisions of Code.--The Building Code shall prescribe building
regulations to be complied with in the construction of buildings and structures. and the equipment therein as defined in§ 36-97, and shall prescribe
regulations to insure that such regulations are properly maintained, and shall
also prescribP procedures for the adminhtration and enforcrment of such
regulations. The provisions thereof shall be such as to protect the health,
safety and welfare of the res1derts of this Common~ealth, provided that
buildings and structures should be pennitted to be constructed at the least
p~ss1ble cost consistent with recognized standards of health, safety, enerqy
conservation and water conservat;on and barrier-free provisions for the
phys i ca l1 y handicapped and aged. . Such regu 1a t ions sha 11 be reasonab 1e and
appropriate to the obJecti~es of this chapter.
In fomulating the Code provisions, the Board shall have due regard for
generally accepted standards as recoi!ITIE!nded by nationally recognized organizations, including, but not limited to, the standards of the Southern Building
Code Congress, the Building Officials Conference of America end the National
Fire Protection Associat1on.
Where practical. the Code provisions shall be stated in terms of required
level of performance, so as to facilitate the prompt acceptance of new building materials and methods. When generally recognized standards of performance
are not available, such provisions shall provide for acceptance of materials
and methods whose performance has been found by the Board. on the basis of
reliable test and evaluation data. presented by the proponent, to be substantially equal in safety to those specified. (1972, c. 829; 1974. c. 433;
1975, c. 394; 1977, cc. 423, 613; 1978, c. 581; 1981, c. 2; 1982. c. 267.)
~ 36-99.1. Certification of electrtcal,
related
mechanical workers.-- o e ectr1ca wor er or p urn 1ng wor er or Ul tng
related mechanical worker shall be required to be exam;ned or certified by the
Board or by the locality at the direction of the Board if such person was
certtfied or Hcensed prior to July 1, 1978, in accordance with provisions
medt by any local governing body, provision required of any local governing
body or provts1on made by the Cornnonwealth. (1974, c. 437; 1977, c. 613;
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1978.

cc.

268. 751; 1979. c. 352; 1982, c. 314.)

1 36-19.2. Standards for '!flac. .nt glass.-- Any replacement glass 1nsta111d tn butld1ngs const"'ct
prtor to thi effective date of the Uniform
Statewide Building Code shall ...t the qualtty and installation standards for
glass installed tn ne~ butldtngs as are tn effect at the time of installation.
(1976, '· 137)
§ 36-99.3. Smoke detectors 1n colle~es and univer!.ities.-- College or
u"iversity buildings contain1ng dormitor es for sleep1ng purposes shall be
provided •ith battery or AC powered smoke detector devices installed therein
in accordance with the Unifonn Statewide Bui 1ding Code. After January 1,
1984, all college a~d university dormitories shall have installed and use due
diligence in ma1ntaining in good working order such detectors regardless of
when the butlding -as constructed.
The chief administratlve office of the college or university shall obtain
a certif1cate of corrpHance from the buHding off1cial of the locaH-:y in
which the col lege or un1-1ersity is located or in the '=ase of state-owned
buHdings. from ttle Oi rector of the Department of General Services.
The provhions of thls section shall not apply to any do""itory at a
state-supported military college or university which is patrolled twenty-four
~ours a day by m1\itary g~ards. (1982, c 375.)

§ 36-99.4. Smoke ~etectors in certain iuvenile care facilities.-- Battery
or AC-powered SI'\Oke detector devices sha 1 be 1nsta1led '" all local and
re~ional deter:ion homes. group homes, and other residential care facilities
1 or cntldren or Juveniles which are operated by or ~nder the ausptces of the
~ep~rt~e"t of Ccrrections, r~Qardless nf when the buildino was con~tr~cted, in
dC!':Ijrt:.-rce -.~;tt'l ~tie pravis1on. cf the l~r-\!onn ~tatew!llf ~~lldirs (cde by Jur.e
1. 1986. Adm1n1strators of sut:h homes ana fac-:;t,P•. st-.all oe resccrsible fr:r
the ~r.stallat1on ard maintenance of the SI"Oke d~~ec:c.r aev;ces. (1984, c.

179.)
§ 36-99.5. SPIOice detectors 1 or
detectors provi 1ny a '9 t s1gra • su 1c 1ent to warn a ea or heanngim~a1red indlvidual snall be prov•ded, upon written reques~ by the occupant to
the landlord or proprietor, to any dea' or hearing-impaired cccuoant of any of
the following occupancies, regardless of whe~ constructed:
1. All dormitory buildings arranged for the shelter and sleeping acccm1 modations of more than twenty individuals;
2. All multiple-famOy cswelHnqs !'laving more than two dwelling units,
including all
dormitories,
boardin9 and
lodg;ng houses
arranged
'or shelter and sleeping accommodations of more th~n five and not more than
twenty individuals; or
3. All buildings arranged for use of one-fam;l) or twO-fal"ily dwelhng
units, tncluding not more than five lodgers or boarders per family.
A tenant shall be responsible for the ma;ntenancP and oper~tion of the
smoke detrctor in the tenant's unit.
A hotel or motel shall have available no fewer than one ~uch smoke detector for each 100 unit\, except that this requirement shall not apply to any
hrtel or motel with fewer than fifty units.
The proprietor or landlord may reoqu;re il re~undable aeposit for a smoke
detectl'r, not to e.11c;eed the or.i g; na l co,. t or rep l ac.el'lP.nt cost wh 1 chever is
greater of the smoke detector.
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Failure to ca.ply wtth the provtstons of thts sectton withtn 1 reasonable
tt .. shall bt punishable as a Class 4 atsd~anor.
Thts law shall have no effect upon existing local law or regulation which
exceeds the provisions prescrt~ed herein. (1984, C. 753.)
§ 36-100. Notice and hearings on adoption of Code, amendments and repeals.
--Before any Code provisions are adopted, the Board sha 11 hold at least one
public hearing. At least thirty days• notice thereof shall be ghen by
publication in at least four newspapers of general circulation published in
the State. In addition to notice by publication, the Board shall notify in
wr1ting the mayor or other like official of every municipality 1n the State,
and the chainnan of the governing body of every county in the State of such
hearing, but failure to give or receive any such notice shall not in anywise
i~pair the validity of any Code provis1ons adopted, amended or repealed.
At
any such hearing all persons desiring to do so shall be afforded an opportunity to present their views. hotice of amendments to or repeal of any Code
provisions t~eretofore adopted shall be given as aforesaid. (1972, c. 829;
1977. c. 613.)
§ 36-101. Efftctive date of Code; when loca1 codes may remain in effect.-No Code pr~vis1ons Shd\\ be made effective prior to January 1, 1973, or later
than Septe!llber 1. 1973; prov1ded that the initial Building Code shall not
become effective earlier than 180 days after the p~blication thereof,
It is fur~her prov1ded that where, in the opinion of the Review Board,
local codes are in s~bstanttal confonmity w1tn the State Code the local code
may, w1tn the concurrence of the Peview Board remain in effect for two years
from the effpct1ve day c! the State Cede for tra~sition to implementation of
rne State Coo~.ll97:, c. ~29.)

36-lG2. Hooificatlon, a~ndment or repeal of Code provisions.--The Board
modify, amend or repeal any Code prov1s1ons from time to time as the
puD1ic interest rP.Q~ire~. after notice and hear1ng as provided in § 36-100 of
this chapter. No sucn modlfication or .amerdment sha\ \ be made effective
earHer than thirty days fro"' the adoptto'n thereof. (1972, c. 829; 1977, c.
§

NY

613.)
§ 36-103. Buildin~s. etc., e~isting or projected before effective date of
Code.--Any building or structure, for which a building penmit has been issued
or on which construction has CorJ~~enced, or for which worlring drawings have
been prepared in the year prior to the effective date of the Building Code,
shall remain subject to the building regulat1ons in effect at the time of such
issuance or conmencement of construct ion. HowP.ver, the Board may adopt and
promulgate as part of the Building Code, minimum building regulations for
existing buildings to ensure the protection of public health, safety and
welfare. Subsequent r~construction, renovation, repair or demolition of such
buildings or structures shall oe subject to the pertinent provlSions of the
Building Code. The provtsions of this section shall be applicable to equipment. However, building owners may elect to iostall partial or full flre
alanms or other safety equipment that was not required by the Building Code in
effect at the t1me a building was constructed without me~ting current Building
Code r~qui rements, prov1ded the insta llat 1on does not create a hazardous
condttton. Pentnts for u·stallation shall be obt..ained ;., accordance wlth the
Unifonn Statewide Building Code. (1972. c. 829i 1976, c. 638; 1982, c 267.)
:1986
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1 31·104. Code to be printed and furnished on request; true copy.--The

Oepa~nt

shall have printed f~ time to time and keep available in pamphlet
for. all Codl prov15ions. Such pamphlets shall be furnished upon request to
~ers of the public.
A true copy of all such provts1ons adopted and in
force shell be kept 1n the office of the Department, accessible to the public.
The Department may charge a reasonable fee for distribut ton of the Building
Code based on production and distribution costs. (1972, c. 829• 1974, c. 298;
1977. c. 613.)
§ 36·105. Enforcement of Code; appeals from decisions of local department;
inspection of buildi~gs.--Enforcement of the Building Code shall be the
responsibi 1i ty of the loca 1 but lding department. There sha 11 be established
within each local building department a local board of Building Code appeals
whose composition. duties and responsibilities shall be prescribed in the
Building Code. Appeals from the local building department concernin9 application ~f the Build1ng Code cr refusal to grant a ~dification to the provisions o~ the Code coverina the ~anner of construction or materials to be used
in the erection, ~lterat'~n or repair of a building or structure shall first
lie to thf 'ocal board cf guildi,.~ Code appeals. No aopeal to the State
Building Code Tec~nical P.eview Soard shall lie prior to a final dete~ination
by the local boar~ cf Building Crde appeals. Whenever a county or a municipa~,ty does not have such a b..,;lding department or board of Building Code
ao~eals, the local gover~ing body shall enter into an agreement w1th the local
governing body of annther county or municipality or w;~h some other a~ency, or
a state a9ency aooroved by the Oepartl'lent for such enforcement <l"d appeals
result•n9 ~~~refr1r-. Fees may be levied by t~e local governing body in order
to defray the cost of sue~ enforcement and appeals.
~ry build,ng ~~Y be 1nsoPcted at any time before completion, and shall not
be d~P.~f~ in complld~CP u~ti~ approved by the inspecting authority. Where the
t:O"Struction ccst ,~ le~!: ~"an Sl,OOC, however, the building ir"SDet:tion may,
in tne ohcretion r~ ~.._~ insoect·,.g authority, be wahed.
P. local governing
b(·~·, "'ay prov1de th~~ liu1~d'ir9s and structures, pennanent or temporary, which
.p·o uSP(. to store nCiz.: .. o~:.~s "'atf'ruls, or occupied or tn ne used by twenty or
.. (,l"l' IJPrSOnS wh(' arp '?I'IDlC:if-0, lo'3ged, ttOUSPd, a~sembled. served, enterta•tf-0 cr instructed thP.re1r., 0" the corrrr.cn areas ot res1dential structures
cor.taining four or more .un1:s, i~cludins bulldings owned by the Commonwealth
or t'y any of its polHH·al subdivisions and the eo1.11pment therein, be 1n~oe~t~d periodically after completion to insure that the Building Code regulauo~s are properly maJ,tained.
The building official shall coordinate all
repo··~s with inspections for compliance of the Build;,~ Code, from fire health
officials delegated such authority, prior to issuance of an occupancy pennit.
The loctl governing body may inspect and enforce the building regulations
oro111u:gated by the Board for existin9 buildings. Such enforcement shall be
t:a ..... •ed out by an agency or department des tgnated by ~he governing body.
(19i2, c. 829; 1974, c. 433; 1977, cc. 423. 613; 1978, c. 578; 1981, c. 498;
198?. c. 267. )
§ 36-106. Violation a m1sdemeanor.--lt shall be unlawful for any· owner or
any oth~r person, firm or corporation. on or after the effective date of any
Code provisions, to violate any such provisions. Any such violation shall be
deemed a misdemeanor and any owner or any other person, finn or corporation
convicted of such a violation shall be punished by a fine of not more than
S1,000. (1972, c. 829; 1975. c. 367.)
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I 36·107. EMployDent of personnel for administration of chapter. -·Subject
to the provisions of Chapter 10 (t 2.1·110 et seq.) of Title 2.1 of the Code
of Vtrgtnta, the Director r.ay employ such pennanent and temporary clerical,
techntCil and other assistants as are necessary or advisable for the proper
adDtntstratton of the provision of thts chapter. (1972, c. 829; 1974, c. 668;
1977. c. 613.)
(

§ 36·108. Board continuedi members.··There is hereby continued, in the
Department, the State Building Code Technical Review Board, consisting of
seven members, appointed by the Governor subject to confirmation by the
General Assenmly. The members shall il'lclude one meneer .,.ho h a registered
architect, selected from a slate presented by the Virginia Soctety of the
American lnst1tute of ArchitectSi one member .,.ho is a professional engineer in
prhate practice, selected from a slate presef'ted by the Virginia Society of
Professional Engineers; one member .,.ho ts a residential builder selected from
a slate presented by the Home Builders AS$ociat1on of Virqiniai one member who
is a general contractor selected from a slate presented by the Virginia
~ranch, Associated General Contractors of Ar.lerica~ one member .,.ho hu ~ad
experience ;n the field of enforcement of building regulations, selected from
a slate preserted by the Vir9inia Building Officials Conference; one member
\~ho ;s employed 'by a pubHc agency as a fire prevention ofHcer selected from
a slate presented by the Virginia Fire Chiefs' Association; and one member
from the State at lar9e who 11\ay be a mentJer of a local governing body. The
~e~bers sh~ll serve at the pleasure of the Governor. (197~, c. 829i 1974, c.
668; 1976, c. 484; 1977, cc. 92, 613.)
~ 36-!09. Officersi secretary.--The Revie.,. Board, under rules adopted by
itself, shall elect on~ of its members as chairman, for a term of two years,
ard may elect one of its Members as vice-chairr~n. The Review Board may also
elect a secre~ary, who mat be a nonmember. (197~. c. 829.)

§

36-110: RPpealed by Acts 1980, c. 728.

~ 36-111. Oath and bonds.--eefore enterinQ upon the discharge of his
duties, each membe"' nf the ~ev1ew Board shall· take an oath that he will
fa1thfully and honestly execute the duties of his office dudng his continuant~ there1n; and shall give bond .,.ith corpcrate surety in such penalty as
may be fixed by the Governor, conditioned upon the faithful discharge of his
duties. The premiums on such bonds shall be paid for as other expenses of the
Department are paio. (1972, c. 829; 1974, c. 668i 1977, c. 613.)

§ 36·112. Meetinqs.--The Review Board shall meet at the call of the chairman, or at the written request of at least three of its members; provided that
it shall act within thirty days following receipt of any appeal made under the
prov1sions of this chapter. {1972, c. 829.)

§ 36-lll. Offices.--The Review Board shall be furnished adequate space and
quarters in the sutte of offices of the Department, and such Board's main
office shall be therein. (1972. c. 829; 1974, c. 668; 1977, c. 613.)
~ 36·114. Board to hear appeals from decisions under Code.--The Review
Board shall have the power and duty to hear all appeals from decisions arising
~nder application of the Butldtng Code and of the Ftre Prfvent1on Code adopted
w"aer the Sta~ewtde Ftre PreYent1on Code Act (§ 27-94 et seq.), and to render
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tts dtctston on any such appeal, which decision shall be final if no appeal ts
• • theref,.. Proceedings of the Review Board sha 11 be governed by the
prowttfons of thl W.tntstrattve Process Act U 9-6.14:1 et seq.) (1972. v.
1211 1177~ c. 423.):1986
1 31·115. Subpoenas; witaesses; designation of subordtnates.--ln any
aatttr before tt on appeal for hearing and deteMmtnation, the Revtew Board, or
tts dlsignated subord1nates, m~y compel the attendance of all needed witnesses
in ltke 111nner as a c1rcu;t court, save the Review Board shall not have the
power of imprisonment. In taking evidence, the chaiMman or any member of the
Review Board, or its designated subordinates, shall have the power to administer oaths to witnesses. Where a designated subordinate shall submit recommended findings and a decision to the Review Board pursuant to § 9-6.14:12 of
the Code of Virginia. (1972, c. 829i 1977, c. 423.)
§

36-116: Repealed by Acts 1977, c. 613.

§ 36-117. Record of decisions.--A record of all d... cisiuns of the Review
Board, properly iJtdexed, shall be kept in the office of such Board. Such
record shall be open to public inspection at all times during business hours.
(1972, c. 829.)
§ 36-118. Interpretation of Code~ recontnendation of modif;:ations.--The
Review Board shall interpret the provisions of the BuOding Code, the Fire
Safety Code, and the Fire Prevention Code, and shall make such reconmendations, which it deems appropriate, to the Board for modification, amendment or
repeal of any of such provisions. A record of all such recommendations, and
of the Board's actions thereon, shall be kept in the office of the Review
Board. Such '"£!COrd shall be open to Pllblic lflSpeCtiOn at an times during
bus1ness hours. (1972, c. 8'9• 1977, c. 613.):1986

§ 36-119. Rules and regulations under ~ 36-i3 not superseded.--Th;s
chapter shall not amend, supersede, or repeal the rules and re~ulations
prescdbtng standards to be complied with, in industr1a lized building units
and IIIObile homes prOIIlllgated under § 36-73 of the. Code of Virgir.ta. (1972, c.

829.)
§ 36-119.1. Existing buildings.--This chapter sha 11 not supersede state
building regulations, heretofore or hereafter promulgated by the Board of
Housing and Comnunity Development under §§ 27-72 and 27-97 of the Code of
Virginia, that prescribe standards to be comp11P.d w1th in existing buildings
or structures. provided that such regulat1o,s shall be complied with an
existing buUdings or structures, provided that such regulations shall not
impose requirements that are more restrictive than those of the Uniform
Statewide Building Code nor shall the Ftre Prevention Code impose requirements
that are more restrictive than the applicable buildi"g code under which said
buildings or structures were constructed. Subsequent alteration, enlargement,
repair, or conversion of the c,ccupancy classification of such buildings and
structures shall be subject to the Building Code. 2. That § 27 .S.l of the
Code of Vfrgtnta ts repe•led. :1986
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OTHER RELATED LAWS

t 11.2-8. L1•1tatton of lrosecuttons.--A prosecution for a misdemeanor,
or an1 pecuntary ftne, torte1 ure, penalty or amercement, shall be commenced
wtthtn one year next after there was cause therefor, except that a prosecution
for petty larceny may be CCIII!Ienced wt thin five yean, and for an attempt to
produce abortton, within two yean after cocrm1ssion of the offense. In a
prosecution for violation of laws governing the placement of children for
adoption wtthout 1 license pursuant to §63.1-196 of the Code, no action shall
be c~nced after the exp1rat1on of one year from the date of the filing of
the petition for adoption. A prosecution for making a false statement or
representation of a material fact knowing it to be false or knowingly failing
to disclose a material fact, to obtain or increase any benefit or other
payment under the Vi rgtnta Unemployment Compensation Act (§60.1·1 et seq.)
shall be commenced within three years next after the commission of the offense.
A prosecution for any violation of §§10-17-29, 62.1-44.32 (b) 62.1-194.1, or
'62.1-195 which involves the discharge, dumping or emission of any to•ic
substance as defined in §32.1-239 shall be commerced w;thin three years next
after the commiss1on of the offense. Prosecution of Building Code violations
under U6-105 shall conmence within one year of either corrmission of the
offense or discovery of the offense by the owner or by the building official;
provided that such discovery occurs within one year of the date of initia 1
occupancy or use after construction of the building or structure, or the
issuance of a certificate of use and occupancy for the building or structure.
or the issuance of a certificate of use and occupancy for the building or
structure, whichever is later, but in either event not more than two y:!ar-s
from the date of the commission of the offense. Prosecution of nonfelonious
offenses which constito.~te malfeasance fn office shall commence with;n two
years next after the co~ission of the offense. Prosecution of any violation
rf ~§55-79.87, 5S-79.8e, 55-79.89, 55-79.90, 55-79.94, 55-79-95, 55.79-103, or
any rule adopted under or order issued pursuant to §55-79.98, shall commence
within three year~ ne11 t after the commission of the oflense. Nothing tn this
section shall be construed to apply to any person fleeing from justice or
c~ncealing himself w~thin or without this Commonwealth to avoid arrest or be
construed to lim;t the time within which any prosecution ~Y be commenced for
desertion of a spouse or child or for neglect or refusal or failure to provide
for the support a,d r.aintenance of a spouse or child. (Code 1g50, §19.1-8;
1960, c. 366; 1974, c. 466; 1975, c. 495; 1976, cc. 114; 620; 1977. c. 108;
1978, c. 730; 1979, c. 243; 1980, c. 496i 1981, c. 31i 1984, c. 601.)
§ 54·37. Exemptions from /rovisions of chapter.--The following shall be
exempted fr.om the prov1s1ons o this chapter:
(1) Practice of professional engineering and land surveying by a licensed
architect when such practice is incidental to what may be properly considered
an architectural un~ertaking.
(Z) Pract;ce of architecture and land surveying by a ltcensed professional en91neer when such practice is incidental to an engineering project.
(J) tRepealed.]
(4) Practice as a professional engineer, architect, land surveyor or
cert1f1ed landscape architect tn this State by any person not a resiaent of
and havtng no established place of business tn this State, or by any person
restdent tn this State whose arrival ts recent; provided. however, that such
person shall have filed wtthin fifteen days after co~ncement of such practice an •ppltcatton for licensure as a professional engineer, architect or
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land surv11or or certification as a landscape architect, and that such person
h legally qualtfted for such professional service tn h1s own state or
countr,r, and shall have paid the required fee. Such exemption shall continue
for only reasonable time as the Board requires tn whtch to consider and grant
or denf the application for licensure or certification.
(5) Engaging tn the practice of professional engineering as an employee
under a licensed professional engineer, engaging in the practice of architecture as an employee under a licensed architect, or engaging tn the practice
of land survfytng u an employee under a 1icensed land surveyori provided,
that such practice may not include responsible charge of design or supervision.
(6) Practice of profe5sional engineering, architecture or land surveying
solely as a~ employee of the United States; provided, however, that is such
emp~oyee furnishes advisQry service for compensation to the public in connection with er.g1neerirg, architectural or la~d surveyinq matters, he shall not
be exempt frc~ other provisions of this chapter.
(7; Practi~P of professtonal engineering, architecture or land surveying
as a rt~gular &uJ1-ttme, salar1ed employee of this State or any poht1cal
subdiviston thfreo 4 ; prov1aea that such perso" does not furnish adv;sory
service for compensation tr. the public or as an independeot contracting party
in tM s Sta':e or any poli t ica 1 subdivn ion therP.of in connect ion with engi •
"eerin?, arcnite~tural or land surveyin~ matters.
(8, Prartice ~r archHecture or professional engineer;ng by an ind;vidua 1, ~·"" or corporation on property ow~ed or leased by ~uch individual,
finm or ccrporaticn, unless the same iovolv~~ ~he public health or safety.
(9\ Practice of engineering solely as an employee of a corporat1on
engaged ir intersta~e coamerce, or as a" emp~oyee of a pubHc service cor·
pora+1or., by rpnder1ng such corporation eng1neer;"9 servicP. '"connection with
~~s fac-~ita·s wt.tth are subject to regula~;,.." by thP. S~ate Corporation
l.n~T:ission; c;rcviCied, tha~
S'-!Ch corpor~•ion P'!'ployees as furnish advhory
serv•re ~o tt,e o'"olic in c:>nr.tortinr w1th e"'C,:j'nr:erir.<; na'.ter!. other than 1n
conne~~;o,. w·r~ HIC~ employcnf:ort. Shall nc·t be e-.empt frr"' the orovhtons of
•his chapter. (1924, p. ~~~; 193e, p. 495; "ichlP Code 1'342. 93145h~ 1968, c.
~?; 1980, c. 757.)
§ 54·37.1. Exem tions from ~icense
--A. Te~s u~ed in this
sectior, anCI not ot erw~se oe 1r.e '" t 1S c apter, shal"l have the meanings
provided ir: the Unifom Statewide Building Code in effect on July 1, 1982,
includ1ng subsequent amendments thereto.
B. No license as an architect or professional engineer shall be required
pursuant to §5•·26.1 for persons who prepare plans, specifications, documents
and designs for the following. provided ~ny such plans, specifications,
~ocuments or design bears the "ame and address of the author and his occupation:
1. Single· and two·famUy ~.omes, townt1cuses. and mlllt; ·fa~i ly dwellings,
e.. cluding electrtcal and mecHanical systell'ls, not exceeding 2 112 stories or
for~y feet in height; or
2. All farm uructures used primarily ir the production, handling or
storage of agricultural products or implements, including, but not limited to,
structures used for the handling. processing, housing or storage of crops,
feeds, supplies, equipment, ant~ls or poultry; or
3. llutldtngs 1nd structures classified with respect to use as business
(Use Group 8) •nCI mercantile (Use Group~). as provided in the Uniform StatP·
wide Butldtng. e•cludtnq ~lectr1cal and mec~dniral systems, where such build·
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tng or structure does not exceed s.ooo square feet tn total ntt floor area, l
stories, or 40 feet tn height; or
4. lutldtngs and structurts classified wtth respect to use as factory and
tndustrfal (Use Group F) and storage (Use Group S) as provided in the Unifa~
Statewide lutldtnt Code, excluding electrical and mechanical systems, where
such butldtng or structure dOtS not exceed 15,000 square feet in total net
floor area, l stories, or 40 feet in height; or
· 5. Additions, ~deling or interior design without a change in occupancy
or occupancy load and wt thout modification to the structural system or a
change in access or exit patterns or increase in fire hazard; or
6. Electric installations which comply with all applicable codes and
which do not exceed 600 volts and 800 amps. where work is designed and perfo~d under the direct supervision of a person licensed as a master's level
electrician or Class A electrical contractor by written examination, and where
such installation is not contained in any structure exceeding 2i stories or 40
feet in height or located in any of the following categories:
a. Use Group A-1 theaters which exceed assembly of 100 persons;
b. Use Group A-4 eacept churches;
c. Use Group 1, institutional buildings, except day nurseries and clinics
without life-support systems; or
7. Plumb;ng and mechanical systems using packaged mechanical equipment,
such as equipment of ca~alaged standards design which has been coordinated and
tested by the manufacturer, which comply with all applicable codes. These
mecha~ical systems shall nat exceed gauge pressures of 125 pounds per square
inch, other than refrlgeration, or temperatures other than flue gas of 300°F
(lSOcC) where such work is designed and performed under the direct supervision
of a person licensed as a master's level plumber, master's level heating, air
cond1tioning and ventilating worker, or Class A contractor in those specialitle~ by written examination.
In addition. such installation may not be
contained in any structure exceeding 2t stories or forty feet in height or
located in ary structure which is defined as to its use in any of the follow·
ing categories:
a. Use Group A·l theaters which eaceed assembly of 100 persons;
b. Use Group A-4 except churches;
c. Use Group I, ·inst i tutiana 1 buildings, except day care nurseries and
clinics wit~out life-support systems; or
B. The preparation of shop drawings, field drawings and specifications
far components by a contractor who will supervise the installattar and where
the s*'ap drawings and specifications (t) will be reviewed by the licensed
prt'fessional engineer or archi teet responsible far the project or (1 t) are
otherwise exempted; or
9.' Buildings, structures, or electrical and mechanical installations
which!·tre not otherwise exempted but which are of standard design, provided
they bjar the certification of a
profedional engineer or architect registered or licensed in another state,
and provided that the design is adapted far the specHic location and far
conformity with local codes, ordinances and regulations, and is so certified
hy a professional engineer or arch1tect licensed in Virginia.
C. No person shall be exempt from licensure as an USBC 1984 architect or
engineer who engages tn the preparation of plans, specifications, documents or
·
designs for:
l. Any unique design of structural elements for floors, walls, roofs or
f ounda tt ans ; or ·
2. Any building or st~cture classified with respect to its use as high
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kazard (USI Group H) (1982.c. 590.)

1 54-37.2. Other

bu11d1~

s

laws not affected; duties of public officials.

A. Noth1nt contitnid 1n £h
chapter or regulations of the Board sha 11 be
construed to 11•tt the authority of any public offtclal authorized by law to

approve plans, spectftcations or. calculations tn connection with improvements
to real property. Th t s shall inc 1ude, but shall not be ltmt ted to, the
authority of off1c1als of local building department~ as defined tn §36-97
( 10), to require pursuant to the Uniform Statewide Building Code, state or
local statutes or ordinances or code requirements that ~uch work be prepared
by a person ltce"sed or certified pursuant to this chapter.
B. Any public body authorizea by law to require that plans, specifications or calculations be prepared in connection with improvements to reol
property shall establish 1 procedure to eosure that such plans, specifications
or calculations be prepared by an architect, professional engineer, land
surveyor or landscape architect licensed, certified or authorized pursuant to
§54-17.1 or by this chapter tn any case in which the e•emptions contained in
§54-37 or \54-37.1 are not applicable (1982. c.590)
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After six months of work, the students produced about 20,000
definitions pasted or written on 3 x 5 inch cards. The project then went to
the Greater Phoenix Chapter for sorting, alphabetizing and editing. Out of
that effort came a dictionary with over 13,600 definitions of technical and
&lang terms. These included many that are encountered daily on the jobsite
or in the construction office .•. and some that should not be.
Sales of that third edition exceeded expectations, and resulted in the
funding of a Construction Department Scholarship Program at Arizona State
University, with in excess of $75.000 going to make the fund selfsustaining. A like amount of money was distributed to various NAWtC
projects, including the organization's National Education Foundation, the
NAWIC Founder's Scholarship Fund, the Greater Phoenix AZ Chapter
Endowment Scholarship Fund, and other educational efforts of the
organization.
As distribution of the third printing of that third edition neared
completion, in 1977. it became increasingly apparent that yet another
edition was in order. Many of tha specialty trades of construction were still
not adequately covered, and there were additional slang words which had
been brought to the group's attention. Most important, with construction
the dynamic and ever-changing industry that it is, there were new techniquea and processes, and new typaa of construction that were gaining
importance-nuclear and solar, for example.
After due consideration of the project, the Greater Phoenix Chapter
members determined to undertake the fourth edition on their own, although
assistance was requested of NAWIC members throughout the U.S. and
Canada in supplying slang terms from their areas of the country. Research
was begun in the fall of 1977. and continued into the spring of 1978. This
fourth edition, with approximately 14,000 words and 15,500 definitions, is
the result.
For readers familiar with the third edition of this publication, some
changes in format will also be noted. The Encyclopedia of Construction
section has been dropped, rather than enlarged, since that would. in itself,
have been a major research project. A good general encyclopedia will usually
provide moat details, plus pictures, for those readers needing such
information. '
The abbreviations section has been consolidatei:t into the definitions
section of the fourth edition. For those which require only an explanation of
the abbreviation, the items are noted at the beginning of each letter section.
Those which need both an explanation of the abbreviation. and a definition
as well, will be found in the section under definitions.
The listing of associations, institutes and governmental agencies has
been extensively updated. Unfortunately, no way was found to include
addresses for these organizations. as this information changes too rapidly to
be of value. A new section on architectural and engineering symbols, as
found on blueprints, has also been added.
Many of the terms in the construction industry are obscure or
colloquial. By colloquial. we do not necessarily mean confined to one region,
but confined to a trade: however. research has shown that many building
terms common to the industry have completely different meanings, depend-
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ing on which phase of the industry you •e diacussing. For thia reaaon. many
words found in thia dictionary cannot be found in any unabridged dictionary
because of their apecialized meaning. Of cowae, most of the liang tarma
noted here will not be found in any other reference book.
There are undoubtedly aome words atill miaaing from thia fowth
edition, but every effort was made to make it aa complete u pouible. YJe
are still not .. philologians, Iinquist• and lexiccvaphers, .. but aimply people
devoted to the most exciting industry there is-construction.

ACKNOWLEDGEMENTS AND CREDITS

Compilation of the some 14,000 terms and 15,500 definitions contained in
this edition of the Conatruction Dictionary was made possible through the
cooperation and assistance of many individuals employed in the construction
industry, and permission to usa terms by mora than 50 ref~anca sources. In
addition. many standard texts, documents, atandarda and government
publications were checked for terminology.
·
Special credit must be offered to the previous Editor C3rd Ecltiont of the
book, Jacqueline Waite: to the 3rd Edition rese•ch ataff of atudents from
Arizona State University; to the many member• of NAWIC who contributed
terms for the new edition: and especially to the members of the Greater
Phoenix, Arizona Chapter of NAWIC for their hours of research, alphabetizing, editing. and proofing. The willingness to help, and the confidence
expressed by them for the editorial staff of the book was appreciated beyond
measure.
Permission to use copyrighted material was received from the American
Concrete Institute. and most of the cement and concrete terms were taken
from the following ACI publications: SP· 19, C.ment and Concrete Terminology; 3 78-71. Building Code Requirements frx Reinforced Concrete; SP-4,
Formworlc for Concrete.
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The Associated General Contractors of America gave their P..,misaion to use
the Manual of Accident Prevention in Construction: and CPM in Construction. 11 Manual for General Contractors. The American Institute of Architects
contributed their AlA GlosSIJfY of Construction Industry Terms. The American Iron and Steel Institute gave permission to use the Handbook of StHI
Drainage and Highway Construction Projects. The National ElfiCtricsl Code,
191 1 Edition published by the National Fire Protection Association provided
numerous terms. The Asphalt Hsndboolc, published by the American Asphalt
Institute was our primary source of information for the many asphalt terms
included in this edition.
As in our first edition, we relied heavily on the bible of the heavy engineering
contractor, Moving the Earth, 2nd Edition, by Herbert l. Nichols, ..k.,
copyright 1962.
This fourth edition made extensive use of the ASHRAE Fundamentals
Handbook C1972) in better covering that field of construction.

Our request to Acrow Preas It the Whitefriars Press, Ltd. of London, England
to use The Bailey & Uniffote Handbook, edited by Major J. A. E. Hathrell,
Thos. Storey (Engineers) Ltd., brought a charming .. with compliments''
response saying "This will be quite in order."
Acknowledgements are also in order to the following publishers who gave us
permission to use copyrighted material:
The American Appraisal Company, Publication & Education Division: Volume
/, BoecJch Building Valuation Manual.
American Technical Society: Masonry Simplified, Volume I, 2nd Edit1on.
Ralph Dalzell and Gilbert Townsend: also, Fundamentals of CMPentry,
Volume I, 4th Edition, W. E. Durban.
McGraw-Hill Publications: Route Location and Design, 5th Edition, Thomas
F. Hickerson, copyright 1967: Construction Planning, Equipment and
Methods, 2nd Edition, R. L. Peurifoy, copyright 1970: Foundations
Analysis atfd Design, Joseph Bowles, copyright 1968.
lntext Educational Publishers, College Division: Soil EnginBBring, 2nd Edition,
M•lin G. Spangler, 6th Printing 1971: Surveying, BoUc:hard It Moffitt,
copyright 1965.
Prentice Hall, Inc.: Principles and Practices of Light Construction, 2nd
Edition, Ronald C. Smith, copyright 1970; Architectural Drahing, 5th
Edition, William J. Hornung, copyright 1971.
McKnight 8a McKnight Publishing Co.: Architcture: Design, EngintHKing &
Drawing by Spence.
John Wiley & Sons, Inc.: Foundation Design & Construction. M. J. Tomlinson (rights controlled by original publisher Sir Isaac Pitman and ·Sons,
ltd .• London, England): Mechanics/ snd Electrical Equipment for Building,
McGuinness & Stein. copyright 19 7 1: Building Construction, Whitney
Huntington. copyright 1963; Dictionary of Architecture, Frank Kidder &
Harry Parlter. copyright 19 3 1.
A special mention goes to Portee, Inc., Pioneer Division, of Minneapolis,
Minnesota for the g&fltt!'OUS utilization of the materiel supplied in their
booklet "'facta Ia Figwea." ·
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No section on acknowledgements would be complete without mention of
··~bstM·s. ·This editor used the KWJ•t•'• New Uni'tlflrsal DictionMy of
the English L•nguiJfltl, Unabridged. Many warda in the Construction Dictionary cannot be found in VVebater• s, but no editor should be without one.
The compilation of this fourth edition was made possible through the many
hours of work freely and gladly given by the members of the Greater Phoenix
AZ Chapter of the National Association of Ylomen In Construction.
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THE NATIONAl ASSOCIATION
OF

WOMEN IN CONSTRUCTION

The Netionet Association of Women In Constructcon (NAWICI is en cwoan•zation of
women wor1ung in the construction indus tty- women who are motivated by 1 deswe for seHimprovement and eager to learn how to be of even greeter servsce and benefit to thecr
profesa.on and incllstry. Itt membershiP rs daverse. embfec•ng women '" en lunds of jobs and
at alllevela of responslbclity within the cndustrv NAWIC tS uniQUe- not only in the dlveracty of
ats membershrp but in th• fact that it tndudes women from all phases of the cndustry.
Thera •• no dtstinctions among the membershiP as to the telattvo imponance of one
women·a jOb over 1nothot'a NAWIC 111 truly demoaattc organiratcon tn whiCh every member
is imponent. It •• aeH-ooverning. non-otoftt, non-aectarran, and non·Part•aan, and has no
aftdaauon wtth any tehgaoua. futemet or tabof group
'The organtrattOn ia eompnaed of about 200 Chaoters. dtY'Ided cnto 13 ReOIOftt There
•• Chapters in most cthea. and en almoat avery state In 1976. the orgencrattOn went
lntwneteonal, when Canadian tlt..s began to establish Chapte~a .. Natrona! headquarters of the
~lion •• in For1 ~h.

l••••
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~lanet gears meshed with

..3fn,

them.

aunk dra', Margin of a building
stone set below the rest of the face.

fits,

ica:ca-

eunk face An ashier face cut below
the margins of the stone.

cir-

aunk gutter A secret gutter placed
below the roof striace.

their
<tit.

,,. or

eunk panels Panels recessed below
the surrounding surface.

il or

aun parlor laun roomt A room with

lteri-

mor-

many windows.

Jaste

aun tracking Following the sun with
1 solar collector to make it more
effective.

condfate
1

auperpoaftlon A principle which
simplifies atruc-" "l calculations,
and which can ,
Mel for solving
the forces in redundant frames.
Stresses in a member due to one
system of loading can be added to
the stresses in it due to another
system of loading. The redundant
frame is split first into two or more
perfect frames having some members in common. The forces in the
perfect frames are datwmined by
statics and those which occw in the
same member •e added algebraically.

both of

1

auper8tructure ( 1 I That part of a
building Ot other structl.l'e which is
carried upon any main supporting
level, as a foundation wall. (2t That
part of a bridge above the bridge
seats, above the spring line of the
arches Ot above the bottom of the
caps .

auper (slang} Superintendent.
euperblock A reconstruction on the
widiron plan combining a number of
blocks by eliminating the dividing

ce-

.wing

streets.

auper-eulfeted cement See cement, super-sulfated.
aupervialon Direction of the work

aupercapltal A block of stone above
the capital of a column. as in Byzan-

·ctite
Jd in

tine architecture.

by contractor's personnel. Supervi-

aupercharger A blower that increases the intake pressure of an
engine.

,f sui~

"cutheavy
ing as
"we; a

;ing a
)ump-

sion is neither a duty nor a responsibility of the architect or engineer as
part of his basic professional

services.

eupercilium The molded lintel of a
doorway: the fillet crowning the
cymatium.

aupplemental condition• See supplementary conditions.

aupercolumnlatlon The use of one
Classic order above another.

supplementary condition• A part
of the contract documents which

auperflclal meaaure Face measure

supplements and may also modify
provisions of the general conditions.
(SH concldon• of the contriiCt}
aupplement of •n angle An angle
which is equal to the difference between the given angle and 180~ If

of lumber.

auperlmpoaed load The five load
. Imposed on a structwe.

ceives

adbe78\rity

the given engle Is 185° its aupplement Ia 16~
euppller A person or organization
who supplln mat.-ials Cl' ~
ment for tiM wortc, lncluclng that
fabricated to a apecial design, but
who doea not perform labor at the

ied by
pump
.ump.

«sun
tl

site. (_. vendol')
aupply bond A document given by
the manufBC'twer or supply clstri~

con-

tarn&~

·more
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pile carpet usually produ~~d..

vee guuwr ""' voney ""'"''·
vee notch See triangular notch.

tufting machine or velvet loon

vee roof The shape made by two
lean-to roofs which meet at a valley.

Jendor A person or organi.
who furnishes materials or f
ment not fabricated to a s
design.

vee tool A wedge.
vehicle The liquid portion of ·a finishing material: it is made up of the
binder. non-volatile. and volatile
thinners, but no pigment.

veneer ( 1 ) A thin layer of se
wood for glueing to a support.
covering layer of material for c
as brick or marble veneer. A rr
ry facing which is attached ·
backup but not so bonded as
with it under the load.

vain A layer. seam or narrow irregular body of material different from
the surrounding formations.
Veined Ebony Igneous rock of the
gabbro or black granite class, of
medium grain with pronounced
darker veins, Quarried at Mellen.
Wtsconsin.

veneered construction A rr
of construction in which thin
of marble slabs or other facin
terial are applied to the extern
face of steel, reinforced cone•
frame walls.

velocity A vector quantity that includes both magnitude, speed and
direction relative to a given frame of
reference. Commonly used as a synonym for the speed of any tangible
or intangible thing.

veneered stock An obsolete
for plywood.
veneered wall A wall hav1ng
ing of masonry or other rr
securely attached to the bad

velocity head (kinetic head) The
energy per unit wetght of water due
to its velocity. It tS also the vertical
distance the fluid must fall freely
under grav•ty to reach its velocity.

veneer tie A wall t•e attacl
veneered wall to tts back1ng.
Venetian blind A screen for (
wtndow. formed of honzonH
supported on vertical strrps o
bing. It is capable of beang col
•nto a small space when ratse
the slats are movable to ad
exclude light.

velocity in pipes Normal allowable
velocities tn pipes for d•Herent fluids
measured in feet per second.
velocity of approach The average
velocity in the channel of a measuring weir at the point where the
depth over the weir is measured.

Venetian blind collector •
plate solar collector invent
John Peck and Carl Hodges
University of Arizona. A vt
blind is painted flat black (
side and placed between two
of glass. When closed wi
black side to the sun, it collec
which is transferre~ to air cin
between the glass panes.

velocity of retreat The average velocity downstream from the measuring weir.
velocity ratio The distance through
which the force applied to a machine moves. divided by the distance moved by the load.
velocity, terminal The maximum
velocity which a body can attain
when freely falling in fluid. This can
be found by using Stoke's law. It is
also called fre.falling velocity or
settling velocity.

Venetian dentil molding A
of contiguous bloc~s. bevelec
sitely and alternat~ly.
Venetian door A door wit
lights.
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dend

one span; two tpane - one cubit. 1
cut'· ·., 1 foot-9.888 inches.

n the

palri.

putty:

Palmer granite A pinkish biotite

.-coat. paint
xtwed
.ofvent
tern ish

>edor

r coats
:e and
.e ferst
>laster,
emetlercoat
&wed
etimes

~ Having lobes or leaves in
fan shape, ae the Greek anthemion.

"anite of medium texture, from
Maine.

..-lmette

The conventionalized
palm-teat ornament, widely used in
Classical
architecture:
the
anthemion.

pan (1 ) A prefabricated form unit
used in concrete joist floor construction. (21 A container that receives
particles passing the finest sieve
cbing mechanicalanatysie of wanular materials. (31 A bottom-dump
· eaaper pulled by a tractor in
· ..-thmoving.

panache That portion of a groinad

which in tlm are attached to buildIng atructw• by adiustable attachmenta. E;
' ewface of panele
form face ~. building: interior surface may or may not form interior
finish.

panel. drop See drop panel.
panel-for-panel curtain wall Single
element of any size or shape made
of one material or assembly of mat•iels, one side of which forms exterior building face and which protecta the buitdng from weather.
panel grkla A-efabricated panela of
radant heating coila.

panel heating A method of home
heating by means of electrical or hot

wat• coils installed in ceilings,
wal11, ftoora or baseboards.
panel mold A mold in which plaster
panels are cast.

vault between two ribs.

,.n-and-roll roofing tile A roofing

panel pin A vetty slender wire nail

stened
1tween

tile in two shapes, one of flat ractangulw section, the other a hatf-found
. _ eection, for covering the joints of
the flat sections. (SH lt•lian tiling}

with a small head. It is newly invisible when driven below the surface.

into

pane (1 ) A sheet of glass for a com-

.~pright

,3fl

paratively small opening in a window sash or door. The term Ia rarefy
applied to large sheets of plate
glass, as in a display window. Same
as light. (2) In ancient times, a side
·or face of a building. (3) The peen of
a hammer.
penel (1) A section of form sheath.. lng, constructed from boardl. ply.·· wood, metal lheeta, etc., that can
be erected or atripped a a unit. 12)
A concrete member, ueuatly prerectangular in shape, and retethin with retpeet to other

panel point In structwal work. a
node on a truss chord, especially
one where a vertical meets the
chord.
panel saw A carpenter•s handsaw
with fine teeth. making it especially
suitable for cutting thin wood.

panel atrip A strip used for design
pwpose~
extending across
length or width of a flat slab.

the

panel wall Exterior non-4oad-bearing
waU whose outer surface may or
may not form exterior facing of
builcing and whose interior atriace
may or may not form the interior
finilh. It may r•t on the builclng
atructwe or may be hung from the
structure.
pan handle A heavy concrete beam
between footings, uted to balance
cofumn loadl that cannot be cant•ed on their own footinge.
pan hMd The head of a rivet «
tctew ahaped like 1 cut-off cone.
panlo bolt A door latch operated
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APPENDIX 3
SALES AND USE
of doing business used in the industry generally.
Persons whose method of operation differs or who
have specific factual questions should contact this
department for a ruling on their specific situation.
For the tax application to furniture and storage
warehousemen, see § 630-10-42. Section added
10/82.

including highways, and in connection therewith to
furnish tangible personal property, whether such
person be a prime contractor or subcontractor.
Unless otherwise noted, the law treats every contractor as the user or consumer of all tangible personal property furnished to him or by him in connection with real property construction, reconstruction,
installation, repair, and similar contracts.
Tangible personal property incorporated in real
§ 630-10-25. Consignments.
property construction which loses its identity as
Tangibl ':l personal property consigned, delivered
tangible personal property and becomes real propor entrusted to a dealer for the purpose of sale is
erty is deemed to be tangible personal property
taxable at the time of sale at retail. The tax must be
used or consumed by the contractor. Any sale, discollected in accordance with the definition of sales
tribution, or lease to or storage for such a contractor
price in § 630-10-95 with no deduction for the
is deemed a sale, distribution, or lease to or storage
amount of any consignment commission. Section
for the ultimate consumer (the contractor), and not
revised 1/79.
for resale by the contractor. The dealer (supplier)
making the sale, distribution. or lease to or storage
for such a contractor must collect the tax from him.
§ 630-10-26. Containers and equipment.
No sale to a contractor is exempt on the ground that
A. Packaging materials. Packaging materials,
the other party to the contractor is a governmental
such as containers, labels, sacks, cans.. boxes,
agency. a public service corporation. a nonprofit
drums, bags and other similar items may be purschool, or nonprofit hospital. or on the ground that
-chased tax exempt by wholesalers and retailers as
the contract is a cost-plus contract.
purchases for resale, if the items are marketed with
A contractor must remit the use tax on any tangithe product being sold and become the property of
ble personal property purchased exclusive of the
the purchaser.
tax and furnished to him except when such property
Pallets, dunnage, strapping and similar materials
is purchased and furnished to a contractor by a
governmental unit or agency. Property which is
used to brace or secure cargo for transport and
restrain product movement in a single plane of
exempt from the tax when purchased by a manufacdirection are not packaging materials and may not
turer. processor, miner, public service corporation,
be purchased tax exempt unless purchased for
commercial radio, television or cable television
operation, farmer, or shipbuilding and repair busiresale. Persons who provide packaging services
must pay the tax at the time of purchase on pallets,
ness may also be furnished to a contractor without
dunnage, etc. which are used in providing the sersuch contractor becoming subject to use tax. Convice and are not resold to a customer.
tractors may also purchase machinery and tools to
B. Equipment. The tax applies to the purchase of
be used directly in industrial manufacturing or pro'
equipment
for use in the operation of a business
cessing (see § 630-1 0-63) exempt from the tax
A contractor, whether he be a prime: contractor or
even though such equipment may be used in connection with the shipment or sale of tangible persubcontractor, does not pass the sales or use tax on
sonal property. Examples of property which is subto anyone else as a tax. He will take the amount of
ject to the tax are truck bodies and trailers, tank and
the tax into consideration in submitting bids.
If a supplier of a contractor doing work in Virginia
freight cars. containerized cargo, shopping carts
does not collect the Virginia tax from the contractor,
and baskets, crates, dispensers, dishes, beverage
the contractor will be liable for the use tax on his
glasses, and similar articles which are not resold
purchases from the supplier.
and do not become the property of the purchaser.
For industnal manufacturers and processors,
B. Person who Is a using or consuming contractor
see § 630-10-63: for advertising materials, see
and also a seller. A person who is a using or consuming contractor, as explained in subsection (A), may
§ 630-10-18.1. Section revised 1/79; 1/85.
also be engaged in the business of selling tangible
personal property to customers, including contractors. for use or consumption by them. If so. the
§ 630-10-27. Contractors respecting real estate.
A. Basic rules. A contractor is defined as an.Y per- • person is a dealer with respect to such sales, and is
required to obtain a Certificate of Registration.
son who contracts to perform construction. reconAfter obtaining a Certificate of Registration as a
struction, installation, repair or any other service
dealer because he is engaged in the business of
with respect to real estate or fixtures thereon.
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SALES AND USE
selling tangible personal property to customers for
use or consumption by them, a contractor may purchase the tangible personal property under a resale
exemption certificate. He may not purchase under a
resale exemption certificate any tangible personal
property which he knows at the time of purchase will
be furnished by him in connection with any specific
contract. If such a person, as a using or consuming
contractor, removes from his sales inventory for use
in the performance of any contract any tangible
personal property purchased under a resale certificate, he must include the cost to him of such tangible personal property on his dealer's return and pay
the tax.
C. Fabricator {manufacturer, processor or miner)
who fabricates tangible personal property and sells
It to customers. A person who fabricates tangible
personal property and sells it to customers, including contractors, for use or consumption by them,
must add the sales tax to the sales price and collect
if from the customer for payment to the state. Raw
· materials, component parts, and other tangible personal property to be fabricated for sale may be purchased under a resa!e certificate of exemption.
D. Fabricator (manufacturer, processor or miner)
who fabricates tangible personal property exclusively for use and consumption In real property construction contracts. A fabricator who contracts to
perform services with respect to real estate const.ruction, and in connection therewith to furnish
tangible personal property for incorporation in real
estate construction thereby causing it to lose its
identity as tangible personal property by becoming
real property. is classified as a using or consuming
contractor and must pay the tax on the cost price of
the raw materials which make up such fabricated
property. The tax must be paid at the time of purchase to all suppliers who are authorized to collect
the tax. In instances where the supplier is not authorized to collect the tax or fails to collect the tax, the
tax must be remitted directly to the Department of
Taxation on Form ST-7, Consumer's Use Tax Return.
E. Fabricator (manufacturer, processor or miner)
who operates in a dual capacity of fabricating tangible personal property for sale or resale and fabricatIng for Its own use and consumption In the performance 'of real property construction contra'cts. A
manufacturer, processor or miner who operates in a
dual capacity of fabricating tangible personal property for sale or resale and fabricating for his own use
and consumption in the performance of real property construction contracts shall fo 1:ow a primary
purpose rule based on gross receipts in determining ·
sates and use tax application.
Any person who is principally fabricating tangible
personal property for sale or resale shall apply the

tax according to subsection (C) above. Such fabricators should collect and remit the tax based upon
the totar amount for which tangible personal property and services are sold, except that charges for
labor and services rendered in mstalling, applying,
remodeling or repairing property sold may be excluded from the tax when separately stated or
charged. In addition, any person who withdraws
tangible personal property from inventory for use
and consumption in the performance of real property construction contracts is liable for the tax
based on the fabricated cost price of the tangible
personal property withdrawn. Fabricated cost price
is computable by totaling the cost of materials,
labor, and overhead charged to work in process.
Freight inward at the plant is treated as an element
of the cost of the materials.
Any person who is principally fabricating tangible
personal property for his own use and consumption
in real property construction contracts shall apply
the tax according to subsection (D) above. In addition, persons who sell tangible personal property to
consumers must register. collect, and pay the tax on
the retail selling price of the tangible personal property. Such person is entitled to purchase exempt
from the tax only that tangible personal property
which can be identified at the time of purchase as
purchases for resale. If the person is unable to identify at the time of purchase the tangible personal
property which will be resold, such person is required to pay the tax to his supplier. If at a later date,
the person sells the tangible personal property at
retail, the tax is collected upon retail selling price.
Such persons are not entitled to credit for the tax
paid to suppliers since the transactions are separate
and distinct taxable transactions.
A person who fabricates tangible personal property, both for sale or resale and for use in real property construction contracts, may apply to the State
Tax Commission to pay any tax directly to the state
and avoid the collection of tax by suppliers, if his
purchases are made under circumstances which
normally make it impossible at the time of sale to
determine the manner in which such property will be
used. (See§ 630-10-34 on direct payment permits.)
F. Fabricator's production exemptions, when
allowable. Fabricators of tangible personal property
may take the status of industrial manufacturers,
processors or miners under § 630-10-63 or
§ 630-10-65.2 and when they fabricate tangible personal property for sale or resale, they may enjoy the
production exemptions set out in§ 630-10-63 or the
mining exemptions set out in § 630-10-65.2. The
production and mining exemptions are not available
to a fabricator of tangible personal property who
fabricates for his own use or consumption (as a
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SALES AND USE
contractor or otherwise) and not for sale or resale.
However, a fabricator whose princ~pal or primary
business is the fabrication of tangible personal
property for sale or resale, and who, as a lesser or
minor part of this business, fabricates for his own
use and consumption, will not be deprived of the
production exemptions set out in§ 630-10-63, or the
·mining exemption set out in § 630-10-65.2.
G. Contractor or retailer selling and Installing
tangible personal property that becomes real property after Installation (Including fences, venetian
blinds, window shades, awnings, storm windows
and doors, floor coverings~ cabinets, kitchen
equipment, window air conditioning units, and other
like or comparable Items).
A person selling and installing tangible personal
property that becomes real property after installation is generally considered a contractor, e>_<cept
that a retailer selling and installing fences, venetian
blinds, window shades, awnings, storm windows
and doors, floor coverings (as distinguished from
floors themselves), cabinets, kitchen equipment,
window air conditioning units or other like or comparable items is not classified as a using or consuming contractor with respect to them.
For purposes of this subsection only, a retailer
shall be deemed to be any person who maintains a
retail or wholesale place of business, an inventory of
the aforementioned items and/or materials which
enter into or become a component part of the
aforementioned items. and who performs installation as part of or incidental to the sale of the aforementioned items. As so defined, a retailer is not
classified as a using or consuming contractor with
respect to installations of the aforementioned items.
A retailer must treat such transactions as taxable
sales except that installation charges when separately stated on an invoice are exempt from tax.
Persons who are not classified as retailers within
the definition set forth above and who sell and install
fences, venetian blinds, etc., are deemed to be contractors and must pay the sales tax on such items at
the time of purchase.
"Floor coverings" (as distinguished from the floors
themselves) include rugs, mats, padding, wall-towall carpets when installed by the tack strip or
stretch-in methods, and other floor coverings which
are not glued, cemented, or otherwise permanently
attached to the floor below. Persons selling and
installing floor coverings which become permanently attached to floors are deemed to be using or
consuming contractors with respect to such items.
Such floor coverings include carpet, wood block.
cork, tile, linoleum, and vinyl floor coverings when
glued. cemented or otherwise permanently attached
to floors or plywood and concrete subflooring.

Both retailers and contractors are deemed to be
the users or consumers of supplies used in Installing
tangible personal property that becomes real property after installation. Therefore, retailers and contractors are subject to the tax on their purchases of
tacks, stripping, glue, cement, and other supplies
purchased.
Subsection (B) is applicable to persons engaged
as contractors with respect to the installation of
fences, venetian blinds, etc., and also as sellers of
such items at retail to customers, including contractors, on an uninstalled basis for use or consumption
by them.
H. Retailer selling and Installing tangible personal
property. Any person who sells tangible personal
property at retail and installs such property as part
of or incidental to the sale is a retailer and is required
to add the sales tax to the sales price. The tax does
not apply to installation charges when separately
stated on a sales invoice. If the installation charge is
not separately stated, the tax must be computed on
the total charge.
Retailers are deemed to be the users or consumers of all supplies used in installing tangible
personal property. Therefore, retailers are subject
to the tax on all such supplies purchased.
I. Construction materials temporarily stored In
VIrginia. Construction contractors may purchase
exempt from tax construction materials for temporary storage in Virginia to be used in exempt construction projects in other states or foreign countries. Contractors entitled to this exemption may
obtain certificates of exemption upon written request to the Department of Taxation. The request
should include information to show that the construction materials could be purchased by the contractor free from sales or use tax in the other state or
foreign country.
This exemption is restricted to construction materials incorporated into exempt real property construction. The tax applies to equipment, tools, supplies, etc., used in performance of the construqtion
contract. The tax applies to all other constru4tion
materials, temporarily stored in Virginia, that will be
incorporated ·into real estate construction projects
outside Virginia.
J. Government contracts. Generally, purchases
of tangible personal property by contractors in connection with real property construction contracts
with the governments of Virginia or the United
States or political subdivisions thereof, are sales to
such contractors for their own use or consumption
and contractors are subject to the tax on such transactions. This applies regardless of whether title to
such property passes directly to the governmental
entity upon purchase by the contractor or if the
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SALES AND USE
contractor is reimbursed directly by the governmental entity for the cost of such property.
Only In instances where the credit of a governmental entity is bound directly and the contractor
has been officially designated as the purchasing
agent for such governmental entity will such purchases be deemed exempt from the tax.
Contractors are not subject to the use tax when
provided with tangible personal prop~rty purchased
by a governmental entity for use in real property
construction contracts. For further information relating to the sales and use tax exemption for purchases by governments generally, see§ 630-10-45
on Governments.
For pollution control equipment and facilities, see
§ 630-10-84.2; use tax generally, see§ 630-10-109;
highway contractors specifically, see § 630-10-27.
Section revised 6/79; 1/79; 8/81; 1/85.

§ 630-10-27.1. Reserved.

§ 630-10-27.2. Coupons (redeemable).
A. Manufacturer's coupons. The value of a manufacturer's coupon is included in the sales price of
the advertised merchandise. For example, when a
retailer accepts 80¢ in cash and a manufacturer's
coupon valued at 20¢ for a product, the tax is computed on $1.00.
However, where a retailer redeems a manufacturer's coupon for an amount in excess of the coupon's
value, e.g., "double coupon value" discounts, the
excess is treated as a discount to the product's price
and may be depucted in computing the tax. For
example, a retailer advertises that he will give double value for all manufacturer's coupons. A customer purchases a $3.00 jar of coffee and gives the
retailer a 50¢ manufacturer's coupon, thus paying
only $2.00 for the coffee. The tax is computed on
$2.50 which is the sales price of the coffee less the
extra 50¢ retailer discount.
B. Retailer's coupons. The value of a retailer's
coupon is not included in the sales price of the
advertised merchandise. For example. when a retailer accepts 80¢ in cash and a retailer's coupon
valued at 20¢ for a product, the tax is computed on
80¢. This coupon has no value to the retailer and is
an advertisement of a discount. For cash discounts,
see§ 630-10-18. Section added 1/79: section revised
1/85.

§ 630-10-29. Credit lor taxes paid to other states
or their political subdivisions.
A. Generally. Any p~rson who purchases tangible
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personal property in another state and who has paid
a sales or use tax to such state and/or its political
subdivision on the property, is granted a credit
against the use tax imposed by Virginia on its use
within this state for the amount of tax paid in the
state of purchase. This credit does not require that
the state of purchase grant a similar credit for tax
paid to Virginia. This credit does not apply to tax
erroneously charged or incorrectly paid to another
state. For example, if a person purchases and takes
delivery in Virginia of tangible personal property
purchased from an out-of-state dealer who incorrectly charges out-of-state tax, no credit is available. The purchaser must apply to the out-of..state
seller for refund.
B. Amount of credit. The credit provided in this
section is equal to the tax paid to the state and/or
political subdivision in which the property was pdlrchased, but cannot exceed the Virginia use tax
imposed on the property. For example, if property is
pur~hased in a state which imposes a 6% sales and
use tax, the credit is limited to the 4% use tax
imposed by Virginia.
C. Claiming the credit. To obtain a credit for tax
paid to another state or its political subdivision, a
person must apply. by letter, to the department and
include a copy of the appropriate invoice stating the
amount of tax billed and the state and/or political
subdivision to which it was paid. A person requesting credit may be required by the department to
furnish an affidavit stating that the tax has been paid
and has not been refunded. Section revised 1/79;
1/85.

(

§ 630-10-29.1. Dealer defined.
The term "dealer" includes every person who:
a. Manufactures or produces tangible personal
property for sale at retail, for use. consumption or
distribution, or for storage to be used or consumed
in this state.
b. Imports or causes to be imported into this state
tangible personal property from any state or foreign
country. for sale at retail, for use, consumption or
distribution, or for storage to be used or consumed
in this state.
c. Sells at retail, or who offers for sale at retail, or
who has in his possession for sale at retail, or for
use, consumption or distribution or for storage to be
used or consumed in this state, tangible personal
property.
d. Has sold at retail, or used, consumed or distributed, or stored for use or consumption in this
state, tangible personal property and who cannot
prove that the tax has been paid on the sale at retail,
the use, consumption, distribution or storage of the
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ASSIGNMENT OF ERROR
1.

THE CIRCUIT COURT OF CHESTERFIELD COUNTY ERRED IN

BOLDING THAT AN ELECTRICAL PANEL BOX AND ITS COMPONENT PARTS
WERE ORDINARY BUILDING MATERIALS RATHER THAN EQUIPMENT
THEREBY STATUTORILY BARRING CASSANDRA GRICE'S CLAIM UNDER
§ 8.01-250 OF THE CODE OF VIRGINIA.
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