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IN THE

Supreme Court of Appeals of Virginia
AT RIQHMOND.

V. D. VENABLE
vs.

W. :WI. }fcNUTT.

1'o the Honorable
of Virginia=

J~tdges

,•

of the Supren"e Court of A.ppeals

Your petitioner, V. D. Venable, would respectfully show·
unto the Court that he is aggrieved by a decree of the Circuit
Court of Prince Edward .County entered on the 27th day of
November, 1928, in a certain suit in chancery pending therein
in which \V. ~I. l\Ici~ utt was complainant and your petitioner
was defendant.
Your petitioner herewith exl1ibits a copy of the record in
said suit in chancery, from which it will appear that the facts
out of 'vhich this controversy arose are substantially as follows:
Your petitioner and the said "\V. M. ~IcN utt entered into a
pa.rtnership agreement on the 16th da.y of June, 1919, for the
pnrpose of conducting the business of the sale and repair of
automobile tires and the sale of automobile accessories, bnt
for no other purpose, the name of the firm was to be the
Venable Tire Company, the said contract of partnership is in
writing and will be found on pages 9 andlO of-the manuscript
record. This agreement furtlwr provided' that the c.a.pital of
said partnership was to be contributed by said partners in
eCJual proportions, and tha.t they were to share equally in the
profits and losses of said business. The said contract further
provided that said W. 1\:L McNutt was to give his entire time
and attention to the business of the partnership, while your
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petitioner was engaged in other business under the name of
the Venable 1\'Iotor Company, and in consideration of this
situation the said W. 1\L 1\IcNutt was to receive a per diem
of $2.50.
.
The business commenced under the terms of this contract
and continue(l only for the period of about t'vo months when
it. was ascertained that the business of the Venable Tire Company was being opera ted at a loss with no prospect of being
a.hle ·to make it a. success. The repair of automobile tires,
which constituted the bulk of the business of the Venable
Tire Company consisting largehr of vulcanizing old tires which
bad become broken, cut or punctured, was so unprofitabe that
the tools and machinery used in vulcanizing 'vere junked.
In coiuleetion ·with the business of the Venable ~Iotor Company your petitioner had been conducting a filling station, in
·addition to the sale of new and second-hand automobiles and
the repair· of same, and from· the' sale of gas and oils your petitioner was deriving· a considerable income and profit amounting to between twelve and fifteen hundred dollars a year.
Under these circumstances and conditions it 'vas evident
1hat something· had to be done to save the partnership conducted under the name of the Venable Tire Company, and
your petitioner turned over to the partnership the business
eonducted at his filling station and the automobile repair
hnsiness, and thereafter the filling station and automobile repair business was profitably conducted by the partnership.
~l'he arrangement undPr w·hich the filling station and ·automobile repair business was turned over to the partnership was
verbal. Up to this point there is no contradiction or dispute
in the evidence, and this controYersy arisi}S larg·ely, if not entirely, as to the term.s and conditions under which the partnership took over the gas and oil business and the automobile repair business from your petitioner as above stated.
After the parfnership took oYer the filling station business and the automobile repair business in order to save expense in stationery and advertising the business of the partnership was conducted under the name of the Venable ~{o
t.or Company, although the business of your petitioner, which
was that of buying and selling new and used automobiles, w·as
conducted under the same name, but the books 'vere kept
sP.parately and their accounts were kept in separate banks to
avoid confusion, tlw partnership banking account being still
kept in the name of the Venable Tire ·Company.
·At the time of the taking over of the filling station business and automobile repair business, it w·as understood and
agreed between your petitioner and the said W. M. ~1:cNutt
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that the· profits from this filling station business and automobile repair business, wliich had been more than $100.00 per
month, should be allo,ved to accumlate and remain in the busines·s ~ntil the capital input of your petitioner should beconw
equal to that of the said W. 1vf. J\'IcN utt, at which time the
~2.50 per diem to be paid W. !f. J\1cNutt should cease. Up
to that time the capital input by the said '\V..l\L J\:[cN utt into
tlw partnership had been ~2,647.42, and that of your petitioner $772.65.
·
·
· The partnership business continued thereafter to be run
under this amended agreement until January 1, 1921, or for a
period of about one and one-half years, when a statement 'vas·
made up in writing showing that the proceeds from the--filling
station busines·s and automobile repair business had by that
time made the capital input of your petitioner equal to that
of the said Vv. M. 1\icNutt. 1Vhile this is denied now by said
J\lcNutt the statement made at the time was placed in the
books of the partnership, to which at all times the said 1\feNutt had equal access with your petitiop.er, and said 1\IIcNutt,
on pages 33 and 34 of the manuscript record, testifies that he
knew that your petitioner was clabning the correctness of this
Ulld_ersta.nding as early as the fall of 1923 and made no protest
or claim that this understanding. was incorrect, and the partllership continued for nearly three years thereafter until the
filing of the bill in this cause, and ~uring this entire period
said ]\fcNutt made no complaint or question of the teons ·upon
which the partnership was being conducted until very shortly
before the filing· of the bill of complaint.
At the beginning of the business of this partnership the
property in which the business was conducted belonged to
someone else, and was being rented, but during the c.ontinuance of this business said property -was bought by your petitioner and not long· thereafter your petitioner made a contract with the Texas Oil-Company by virtue of 'vhich the front
of the building in which the business of the partnership was
being conducted, and particularly that portion of the premises occupied by the filling station business, was renovated
and improved, requiring an expenditure on the part of your
petitioner of approximately $2,500.00, and in consideration
thereof the Texas Oil Company agreed to pay to your petitioner the ·sum of $50.00 per month so long as the Texas Oil
;Company's products were used and ·sold upon the premises.
In making this improvement your petitioner took off a ·small
portion of the space used in the conduct of the partnership
business, but added considerable more space for the use and
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conduct of the partnership business, and this was done with~
out objection on the part of said 1\:I:cNutt.
The partnership business continued until August 13, 1926,
when upon a bill filed by said l\IcNutt the Circuit Court of
Prince Edward County granted an injunction and appointed
a R.eceiver to take charge of and wind up the partnership
business. In due course a decree of reference was entered,
referring the cause to a Commissioner to ascertain the asBets and liabilities of the partnership and the rights and interest of the partners therein. Upon the coming in of said
. report, 'vith 'vhich several statements were filed based upon
different theories of the proper settlement of said account, exceptions were filed to said report by both parties, and the
Court by its decree of November 27, 1928, adopted Statement
No. 1, filed 'vith the report of the Commissioner, with the
exception of the correction of some inaccuracies in said S'ta tement No. 1, and caused to be made at the bar of the Court
HStatement X", correeting said inaccuracies and adopted said
''Statement X" a.s a basis or its dec1·ee, and held and decreed
that the partnership w·as indebted to the said W. l\L l\IcN utt
in the sum of $3,111.01, and that your petitioner was indebted to the partnership in the sum of $718.16, and directed
its Receiver to pay to said. lVIcNutt the entire net proeeds
of t~e asle of the partnership assets then in his hands amounting to $2,392.85, and decreeing that said McNutt should recover of_ your petitioner the balance of $718.16, in full settlement and sa tis f-action of the amount found by the Court to
b~ due to said vV. M. 1\ticNutt.
Your petitioner feels that he was aggrieved by the decree
of November 27, 1928, in the following particulars, which your
petitioner respectfully submits were error on the part of
the Court:
(1) In decreeing· that the plaintiff had sustained the burden of proving by preponderance of the evidence tha.t he was
entitled to a recovery of the sum decreed him in the decree
complained of. Especially is this true when it is considered
that the bill does not waive an answer under oath, and the
answer of the defendant was under oath.

(2) In decreeing that the complainant 'vas entitled to
$3,570.40 referred to as salary, but being in fact the $2.50
per diem provided for in the contract of June 16, 1919,
throughout the continuance of the partnership, when the bill
on its face only claimed a balance of $1,500.00. ·
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(3) In deciding and decreeing that your p.etitioner was not
entitled to any credit for the gas and oil a.nd automobile repair business turned over by your petitioner to the partnership.
( 4) The Court further erred in holding and decreeing that
on January 21, 1921, the capital input of the partners was
uot equal.
·

These assignments of error will be discussed in the order
in which they are named above .
(1) Complainant, \V. 1\L ~IcNutt, in his bill relies on the
written contract of ,June 16, 1919, admitting ho,vever in his
bill that the partnership 'vas modified to the extent that the
gas and oil business theretofore conducted independently by
V. D. Venable was brought into the partnership, and further
admits in his evidence that the automobile repair business,
also theretofore conducted independently by V. D. 'Tenable,
was brought into· the partnership, thereby .completely cor·
roborating the claim of your petitione~.
Furthermore, W. :l\1. ~IcNutt is inconsistent and indefinite
throughout his testimony. For example, in his evidence in
chief .he claims tha.t petitioner owed him $600.00 and puts
that as a part of the money which he, ~IcNutt, had contJ·ibuted to the partnership. When petitioner got on the
stand he stated that this $600.00 was a loan w·hich he afterwards repaid, and when :NicNutt was recalled in rebuttal he
ndmits that this is correct, and that the $600.00 'vhich he had
first claimed he contributed to the partnership was an error,
and would apparently try to make it appear tha.t he is magllanimously correcting au error, when as a matter of fac.t he
had showed no disposition to do anything of the kind until
petitioner had testified.
Again, while ~fcNutt states in his evidence in chief that he
linew nothing of the statement of January 1, 1921, until the
same was filed in the said answer, he admits in his evidence
on page 76 of the manuscript record that he. knew of tlris
inventory being taken and that "we kind of did it together",
which Venable states was done in January, 1921, and the
:figures for the inventory of stock and for the furniture and
fixtures are identical 'vith the figures of the statement of
January 1, 1921.
Attention .is further especially called to the Court to the
.fact that ~:feN utt denied that the partnership had operated
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after the bringing Df the gas and oil into it under the name of
tlw Venable 1Iotor Company, but he. admits on cross examination that the stationery and advertisements for the partnership was done under the name of the Venable 1\iotor Company. Upon being co11fronted with the stationery introduecd
into evidence by petitioner, and also when shown orders for
goods purcha~ed by the Venable 1Iotor Company and sigued
l)y W. ~I. 1\IcNutt, he admits his signature and is unable to
satisfactorily explain why he should have signed these orders,
"The Venable Motor Company, by W. 1\:L ~IcNutt".
~:fore significant still is the fact that the ~.,ederal income
tax retun1 of the Venable 1\fotor Co~pany for the·year 1919,
made iu 1920, shows tllat ·v. D. Venable owned a half interest
therein, and W. M. 1\IeNutt. owned a l1alf interest therein, and
the retun1 is signed by ,Y. :nt 1\fcNutt and sworn to by him
hefore ~ Notary Publie. The F,ederal income tax return for
the year 1924 is made out in the same way and signed by V. D.
·venable and sworn to bv the said V. D. Venable before vV. ~£.
~IcNutt, a Notary Public. All of which ~tationery, orders
and income returns appear in the record.
·
·when it is recalled that 11cNutt 'vas· testifying in 1\iay,
l ~)27, and April, 1928, some years after the transactions took
place, it is certainly reasonable to suppose that the facts werb
more familiar to hin1 in 1920 wl1cn he made out the Federal
income tax return than at the time of his d~positions in this
cause, and these inconsistent statements go a long way to
discredit the accuracy of his testimony and are conclusive of
the claim of petitioner that 1vlcNutt has not sustained the
burden of proof which tl1e law imposed upon him, especially
since there is no direct corroborative evidence in support of
~I eNutt, except the written contract which he himself says
was modified.
(2) In regard to this per diem petitioner testified that
when he turned over the gas and oil business and the automobile repair business to the partnership, it -was understood ·
nncl agreed that the profits sl1ould remain in the business
until such profits "rould make his, petitioner's, capital equal
to IvJ:cNutt, ,vhenlVlcNutt's per diem of $2.50 should cease. On
1he other hand :McNutt testified that this business "ras turned
over to the partnership gratuitously and that your petitioner
was to receive in the partnership accounts no credit therefor.
In viewing the probability of the correctness of either of these
statements it should be kept in mind what the condition was
at the time, namely, tha.t the gas and oil business and automo?ile repair business conducted independently by your pe-
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titioner was paying a considerable profit, while the tire and
tire repair business conducted by the. partnership was an
.utter failure; and even if it 'vere eonsidered that the statement
of your petitioner in that regard, in the light of McNutt's
denial, could not be accepted, still it must be manifest that
your petitioner .was entitled to a credit of wha.t this input by
him into the partnership was fairly and reasonably worth as
a going a~d profitable business. That it was such going and
profitable business is no"rhere denied. "Whereas the Court
in the decree complained of allowed your petitioner credit for
only the cost price of the gas and oil at that time which is
. manifestly unjust a.1id inequitable. If tl1e Court aooepted
the theory and testimony of 1\icNutt in this regard then there
was no foundation for the allowance in the Court's decree of
even this small item, because :McNutt's statement was that
it 'vas a. gift to the parthership, and if a gift then he was
entitled to no consideration. If he was entitled to any consideration at all it must be apparent that your petitioner was
entitled to the fair and reasonable value of the business, which
was showing a profit of more than $100.00 per month. It
might be remarked in passing that lVIcNutt himself fixes the
value· of the gas and oil on hand at $100.00, while the Court
nllo,ved only $5(,.0(, And· in tl1is connection petitioner re- ·
fers again to the fact that his testimony in this regard is corroborated by the statement in the books made January 1,
l.H21, made up, as your petitioner testifies, ·with the assistance of 1\fcNutt, and whieh 1\IcNutt. himself admits was made
np in part with his kno~ledge and assistance.
And in this connection it will further be recalled that 1\icNutt admits on pages 73 and 74 of the manuscript record his
knowledge of petitioner's understanding of the partnership
agreement as modified in the Fall of 1923 and for three years
continued the business without protest or complaint tha.t petitioner's understanding was erroneous.
(3) This assignment of error has been fully covered in
what has been said in regard to Assignment of Error No.
2, and nothing further need be said in regard thereto.
(4) Without repeating what has heretofore been said about
petitioner's testimony in regard to the verbal moclineation of
the partnership agreement, or of 1\IcNutt's statement in regard thereto, it will suffice to say that a. statement was made
up on J anua1·y 1, 1921, ~nd placed in the Record Partnership Book; that this statement showed that at that time the
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partnership input was equal; that this statement was made
up with the assistance of ::McNutt, and as he admits in his.tes-.
timony was made up in part wi t.h his assistance; that from
January 1, 1921, until the cessation of the paxtnership this
statement remained in the Record Book of the partnership,
open as 'vell to ~IcNutt as to your petitioner; that the profits
shown on this statement was made from the conduct of the.
gas and oil business and the automobile repair business contributed by your petitioner is nowhere denied or questioned;
that the books of the partnership were under the terms of the
partnership agreement to be kept by the partners, and that
while most of the entries appear in the handwritng of your
petitioner, or of his 'vife, who was employed by the firm at ·
one time as a bookkeper, this was because 1\{cNutt failed to
make the proper entries at the time and left it to your petitioner, though it was as much his duty as it was that of the
petitioner.
In this state of affairs it is submitted that the Court manifestly erred in accepting the view of 1ticNutt, rather than that
of your petitioner; £i1at the partnership ca.pita.l input of the
partners was not at that time entirely equalized.
. Further in this connection, it 'vill be noted that the income
tax return for the year 1919 was not made up until December,
1920, at or about which time the statement dated January 1,
1921, was .also made, which shows that the capital input of
the partners had been equalized. It will further be noted that
thereafter, and through the year 1925, these income tax re. ports show an equal interest in both of the partners.
For the reasons hereinbefore stated it respectfully submitted that the decree herein complained of is erroneous, and
should be reversed by this Honorable Court.
Respectfully,
V.

D. VENABLE.

By A. B. DICI{INSON and
\VATI{INS & BROCI{,
Counsel for Petitioner.
We Robt. K. Brock and A. B. Dickinson, attorneys practising' in the Supreme Court of Appeals of Virginia, do hereby
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certify that in our opinion the decree hereinabove complained
of should be reviewed by this I-Ienora ble Court.
Very respectfully,

ROBT. K. BROCK,
A. B. DICK1NSON.
Received 1\Iay 24, l929.
Received lVIay

25~

H. S. J.

1929.

H. W. H.
Appeal allowed.

Supersedeas a'varded.

Bond $2,500.00.

HENRY W. HOLT.
Received June 19, 1929.

H. S. J.
In the Circuit Court of Prince Edward County,

Virginia~

TRANSCRIPT OF THE RECORD.
\V. J\L lVIcN utt, Plaintiff,
against
V. D. Venable, Defendant.

In Chancery.
Pleas before the Circuit Court of Prince Edward County,
at the Court House tl1reof, on \Vednesday, the 28th day
of November, 1928.
I

Be it remembered, tl1at heretofore, to-wit, ·on the 13th day
of August, 1926, before the Judge of the Circuit Court of
Prince Ed,vard County, in vacation appeared ,V. ~L lVIru~utt
and presented his bill in chancery against Y. D. Venable,
which bill was thereafter, to-wit, at rules held in the clerk's
office of said Court on the sec.oncl l\Ionday in Sep.tember,
1926, regularly matured and set for hearing.
Said bill, with exhibits filed therewith, and the answer of
the defendant, also filed at said rules, are in the following
words and :figures, to-wit:

Supreme Court of Appeals of Virginia.

10

J>age 2 ~ In the Circuit Court of the County of Prince Edward, Virginia.

vV.

~L

MeNutt, Complainant,
vs.
V. D. Venable, Defendant.
Bill in Chancery.
'J.1o the Honorable Robert F. IIutcheson, Judge of the Circuit Court of the County of Prince Edward, Virginia:

Your complainant, vV. :M. 1\fcNutt, respectfully represents
that on the 16th day of June, 1919, your complainant ente1·ed
into articles of co-partnership with one, V. D. Venable of the
~rown of Farmville, Virginia, for the purpose of conducting
1he sale and repair of automobile tires and the sale of automobile accessories in the Town of Farmville, Virginia, under the name and style of Venable Tire Company, a copy of
which articles of co-partnership is herewith filed marked
'~Exhibit .A'' and prayed to be taken as a part of this bill;
(Exhib_it A on p. 9.)
That by the express terms of said partnership, each pal'tner ·was required to contribute an equal portion to the eapita]
of said firm, and each·partner was to share in the profits and
losses of the said business in the same proportion, a.nd ench
partner 'vas obligated to use his best endeavors to promote
the interest of said firm. Your complainant 'vas to give his
undivided time and attention to the said business, and in addition to his partnership interest in said husiness, your complainant was to receive the per diem of $2.50 per day or any
increased amount that may be determined upon by the partners. subsequent to the above mentioned 'vritten agreement;
that your compfainant never had any subsequent agreement
'Yith the said V. D. Venable as to any increased per diem beyond the amount provided for in said written agreement, but
that said amount as provided for in said 'vritten agreemPnt
is now .due in full to your complainant for the entire· period
of said partnership from the date of the begiiming, thereof,
up until, and including the present time;
page 3

~

That. your complainant in accordance with the
contract above provided for, contributed in cash to
the capital of the business the sum of $3,235~25 in
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cash; that in addition to such contribution, your complainant
has given absolutely his entire time and attention to said
business from its inception to the present time; that subsequent to the written contract above mentioned, your complainant agreed with the said V. D. Venable to a.dd to to said
partnership a gas tank for the sale of .gasoline a.nd oil, which
;gas tank and sale of said gas was added to said partnership
upon the same terms and conditions as the remaining business of said partnership; that the aforesaid automobile accessory business and gasoline and oil sales have been conducted by your complainant on behalf of said partnership cont.inuously from the date of its inception thereof up to and including the present time, at the place of business of said partnership in the Town of Farmville, Virginia;
Thatin the conduct of said business, your complainant devoted his entire time to the operation thereof and the management of the sales and repair business of said firm, and
that his entire time to that particular part of the business in
the conduct of the partnership; that the books of account of
said partnership were kept in the custody and control of the
said V. D. Venable and that all collections due to said partnership were handled by the said V. D. Venable, and an bank
deposits were made by the said V. D. Venable from time to
time; that your complainant had nothing to do with the keeping of said books of account or the custody of same or making· suc.h bank deposits· except in the absence of V. D. Venable
from the firm's place of business;
That the said articles of partnership had no specific time
limit for the conduct of same, but that each partner could
cause a dissolution of said business at his o·wn. request; that
each partner was permitted to dra'v from the funds of said
firm suc.h amounts as would be agreed upon between them-:
selves; that in recent months, however, your complainant ·
alleges that because of lack of harmony between your com·plainant and the said V. D. Venable, your complainant has
discovered tha.t the future gTowth and managepage 4 ~ ment of the business is a hopeless undertaking, a.nd
your complainant during recent weeks has contemplated a change in his business a ffa.irs and in considering the
dissolution of said partnersltip, and a change of his business
refa tions · he has had occasion to look into the books of said
partnership more pa.rticula.rly;
·
·
That your complainant in the course of his investigation
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of said books, has requested of the said V. D. Venable to give
to your complainant a complete and full statement of the
transactions of said firm together-with all deposits and claims
due to· and by said firm, as 'vell as a. statement of all contributions made to the capital of said firm by the said V. D.
Venable, as your complainant has sought for several weeks
to get in hand a complete statement as to these various partnership matters, but up to the present time he has received
no such aooura te statement.
Your complainant, upon his failure to find such accurate information as he was entitled to from the said V. D. Venable
as to the above matter pertaining to said partnership, attempted to make for the first time a complete investigation of
the business matters of the said partnership himself, ancl.to
his utter astonishment, he found that the said V. D. Venable
l1ad made no contribution to the eapital of said partnership,
but that the whole contribution made to the capital of said
partnership, had been contributed by your complainant as
above set forth.
Your complainant further alleges that upon this diseovery, he became anxious to colleet from said firm the amount
of money due your complainant by said firm upon his per diem
wage basis, and which at this time amounts to about $5,000,
and your complainant thereupon inyestigated the current
:financial condition of said partnership, for the purpose of
getting from same this amount of wages due your complainant, when to his further astonishment, he finds tha.t the part~ership has no funds available for the payment of such wages
to your complainant.
Your complainant alleg·es that the balance due him
on this wage account as of this date is approximately $1,500, together 'vith interest thereon from
the time it was due and payable until paid.

page 5

~

Your complainant alleges that the partnership is in such
embarrassed financial condition that it is unable to pay
your ·complainant this amount of money, and that the only
possible solution as to this partnership enterprise is an immediate dissolution thereof, and an accounting made by the
said V. D. Venable to your com-pl~inant, for all money tha.t
he owes to your complainant in the settlement and winding
up of said partnership.
flll

Your complainant further alleges that since he has made

V. D. Venable v. W. 1\I.

~IcNutt.

13

inquiry and efforts into the status of said partnership, he
fhids that the entire c-apital of said partnership has been contributed by himself and that the said V. D. Venable lias made
no contribution thereto and that the said V. D. Venable under the contract of partnership above mentioned is indebted
to your complainant in a large sum of money because of his
failure and in violation of his contract to make his proper
contribution to the capital of said firm;
That the said V. D. Venable has recently made demand upon ·
your complai1iant in writing for an adjustment and dhrision
of the assets and liabilities of the said partnership for the
purpose of closing said partnership, and that in addition to
such demand, being made, the said V. D. Venable has further
in recent days, though unknown and unexpected by your complainant, sold and conveyed the buildings ·where said partnership is eonducted and has given your complainant written
notice to vacate said buildings; that sueh fact being true, it
is tthsolutely impossible for your complainant and the said
V. D. Venable to conduct the said partnership successfully in
any event; that upon the investigation of said partpage 6 } nership as made by your complainant above mentioned; your complainant :finds that no settlement
and adjustment of said partnership can be had with the said
V. D. Venable except through the aiel. of your IIonor 's Court ;
That the said V. D. Venable should be eompelled to make
proper contribution to the eapital of said :firm in an amount
equal to the contribution made by your complainant, and that
thereupon, the assets of said firm should be applied to the
payment of the debts of said partnership, including the debt
above mentioned, which is due to your complainant; that in
addition to the merchandise and ·stock in trade no'v belonging
to said partnership, and situated in their place of business
in the Town of Farmville, Va., the said partnership owns a
rental account due to it by the Texas Oil Company, amounting to ~bout $1,800, which is now due and payable to said
partnership by said Oil Company, but which has never been
paid to said partnership, but in lieu thereof, said amount has
been collected and used by the sa.icl V. D. Venable individually;
that said V. D. Venable has. promised your complainant to
put the proceeds of said rent accotl.nt into said partnership
in recent weeks, but that he has failed to do so, and he now
at this time owes the said partnership such account; tlutt
your complainant has withdrawn from said partnership business during the entire continuation thereof only the sum of
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,$3,600, and that the said V. D. Venable has withdrawn froni
said partnership business an amount of about the same proportion; that the said V. D. \Tenable under the circumstances
set forth herein should not .have 'vithdrawn from said business any portion· of said amount because he made no contribution to the capital of said partnership, and at present is
indebted to said partnership for the full amount he has withdrawn therefrom; that your complainant alleges that the said
partnership no'v has on hand an inventoried stock of merchandise, equipment and supplies, consisting of
pag·e 7 ~ automobile ac.cessories and parts amounting to at
least the sum of $6,000, and the sum of $1,000 is
owned by said p~rtuership as hills receivable. .
Your complainant finaily alleges that owing· to the facts
herein set forth, the said \T. D. Venable should be c.ompellod
to account to said partnership for the indebtedness clue by him
to said partnership, and that the said partnership should be
dissolved, and the assets thereof·applied first: to the partnership creditors, and the surplus should be then divif1.ed between your complainant and the said V. D. Venable: in accordance with "the articles of partnership hereinbefore refe~-red to, and in case your complainant cannot be paid from
the said partnership assets the amount or money clue him by
·said partnership, that t}le said V.· D. Venable shoultl be required to account to the said partnership and your complainnut for the moneys due by him as herein set forth, and your
complainant finally aUeges that a receiver shou]d be appointed to take charge of ·and control said partnership affairs
nntil the dissolution of said partnership can be properly affected by. a decretal order of your Honor's Court.
Your complainant, therefore, prays that ·the said V. D.
Venable may be made a party defendant to this bill and be required to answer the matters and things hereinbefore stated
as fully and particularly as if he were specifically interrogated
with reference thereto; that proper process issue; that a receiver may be appointed to take charge of the partnership
books and accounts, and g·oods and. effects, and to collect the
debts due to the said partnership, and to preserve or dispose of same under the direction of your IIonor 's Court, and
that all debts due to said partnership by V. D. \Tenable, or
other,vise, should be collected and decreed to be paid, and
t.hat the assets of said partnership should be disposed of under your Honor's ·Court, and the proceeds arising therefrom
should be app1ied, first: to the payment of the debts due by
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said partnership, ~d secondly: that the remaining
page 8 ~ portion of said proceeds should be paid to your complainant under the decretal orders of your Honor's
Court, and in case the said V. D. Venable does not make payment to said partnership of the moneys so due by him as set
forth herein, that' a decree may be entered against the said.
V. D. Venable for the entire amount of money with interest
thereon so due to said partnership, or to your complainant
as herein set forth;
And your complainant :finally prays that both partners in
said partnership be directed aud restrained from collecting
any assets due to said partnership from now henceforth, and
that both your complainant and said V. D. ·venable may be
ordered to turn over to the receiver so appointed by your
If on or's Court all books, papers, bank account.~, vouchers, supplies, and property belonging to said partnership, and that
said receiver ma:y handle, collect and dispose of same under
the orders of your Honor's Court, and that said parh1ership
may be dissolved and all proper orders and decrees ent~red,
nnd that your complainant may have such other, further, and
gene1~al relief as his case may require, or as in ClJUity it may
seem meet; and your complainant will ev·er pray.

\VM. 1L

l\tlcN(T'J:~r,

By Counsel.

,J. TAYLOR. THOniPSON, p. q..
Rta.te of ·virginia,
County of Prince Edward, to-wit!
I, A. 1\I. 1\I. Fallwell, a Notary Public in and for the County
aforesaid, and State of Virginia, do hereby certify that W. 1I.
:McNutt personally appeared before me in my .County and
State aforesaid, and made oath that the allegations contained
in the foreg-oing bill which he mkes of his own knowledge, are
true; and that all other matters therein stated he believes to
·
he true.
W. l\L McNUTT.
Subscribd and sworn to before me this 2nd day of A~1gust,
1H26.

A.1L !\L FALL,VELL, N. P.

My commission expires Feb. 4, 1928.

lQ

Supreme Court of Appeals of Virginia..

page 9 ~

"EXHIBIT A.''

THIS CONTRA.CT, made and entered into this 16th day of
June, 1919, between V. D. Venable of the Town of Farmville, Virginia, party of the first part, and W. ~L ~IcNutt
of the Town of Farmville, Va., party of the second part :
"\VI TNESSETH: That said parties hereby agree that they
will bec<?me and be partners in business for the. purpose, and
upon the terms hereinafter stated.
(1) The firm name of the partnership shall· be Venable
Tire Company.
.
·
(2) The business to be carried on by said partnership is
as follows, to-wit: the sale ,and repair of automobile tires
and the sale of automobile accessories.
( 3) T11'e place at which said business is to be carried on
is in the Town of Farmville, Virginia, and the terms for which
the said partnership is organized is unlimited from and after
the date of this agreement.
( 4) The capital of said firm is to be contributed by said
partners in equal portions, and they are to share in the profits
and losses of the said business in the same proportion.
( 5) Each of said partners is to use' his endeavors to promote the interest of said firm, and the said W. 1\L ]\fcNutt is
to give Iris undivided time and attention to said business,
and in addition to his partnership interest in said business,
he is to receive a per diem of $2.50, or any increased amount
that may be determined upon py the partners hereafter.
\

(6) The books of account of the transactions of the said
partnership shal~ be at all times open to inspection by either
partner, and both partners shall cause to be entered upon said
book a just ~and true account of all his dealing·s, receipts, and
expenditures, for, or on account of said firm.
(7) Each of said partners shall be permitted to draw from
t:he funds of said firm-in accordance ·with their agreement be.:
tween themselves, and each partner shall draw from the said
tfirm his share of the profits from time to time as may be
agreed upon between themselves.
page 10
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(8) Neither of said partners shall, without the
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:consent of the other, compromise or release debts
due to the firm, except UJJOn full payment therof, or engage
in any unusual transactions or make any contract on aecount
of the partnership without the consent oi the other, or use
the firm's name, credit or property-for other than partnership purposes as herein provided, or sign or endorse negotiate paper witl1out the consent of the other, or become
surety for third persons, or knowingly shall be imperiled or
prejudiced.
·witness the following signatures and seals.
Signed V. D. VENABLE
W. :J\:L :J\fcNUTT

(Seal)
(Seal)

State of Virginia,
County of Prince Edward, to-wit:
This day personally appeared before me, J. Taylor Thompson, a Notary Public in and for the County aforesaid, and
State of Virginia, V. D. Venable and W. ~L l-IcNutt, whose
names ·are signed to the foregoing· '"Titing, bearing date on
the 16th day of June, 1919, and acknowledged the same before me in my County aforesaid.
Given under my hand this 17th day of June, 1919.

J. TAYLOR THOMPSON, N. P.
j\fy commission expires Nov. 30,

1920~

(NOTICE TO VAC.ATE BUILDI.NG.}
~ro

V. D. Venable

~nd

W. l\L :1\ic.Nutt.

.

Take notice that I will demand possession of the following described premises on November 1st, 1926, which is being occupied by you at present ·as Venable 'rire Co.,
That certain lot of land with all building thereon located
on the west side of ~lain St. in the Town of Farmville, Va.,
fronting 71 feet on Main St. and running back to North St.~
and fronting 34 feet and 4 inches on North St., and being the
same property purchased by me from W. J. Hillsman and
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wife and which deed to the same is duly 1·ecorded in Deed
Book 69, page 436.
Dated this 31st day of July, 1926..

V. D. VENABLE,

Ow~er.

page 11 ~DECREE IN VACATION-AUGUST 13, 1926.

1.N. IvL 1\{cNutt, Complainant,

v.

V. D. V enale, Defendant.
Upon the filing of complainant's bill with affidavit "attached, and exhibits filed therewith, and upon motion of vV.
l\L 1\IcNutt, John A. Clark, Sheriff o£ Prince Ed,vard County,
Virginia, is appointed temporary receiver of the above mentioned partnership composed of vV. 1\L ~IcNutt and V. D.
v~enable and styled the "'\Tenable Tire Company; and said receiver .is instructed to take charge of all the assets of said
partnership including· all books and ·accounts and other writing-s of said partnership, and to make a complete in"\rentory
of same \vhatever situated, and said receiver is further
instructed to file a report of said assets in detail
in the Clerk's Office of this court in writing, as soon as said
inventory is completed, and the said temporary receiver is
further directed to take charge of said partnership in the
Town of Farmville, Virginia, and to. preserve same unti~ the
further order of this Court.
.
But the said 1:-eceiver is instructed not to make any further
purchases of any kind on behalf of said partnership, nor to
pay any bills claimed to be due by said partnership until
. the further order of this court, and the said receiver is authorized to employ an agent or assistant upon reasonable and
proper terms to complete said inventory, and to take charge
of and preserv'e ~aiel assets until the further order of this
court;
And upon the motion of W. 1\1. 1\{cNutt, an injunction is
granted to enjoin and restrain the said V. D. Venable, his
agents and employees, and the said "'\Y. 1\I. 1\IcNutt, his agents
nnd employees, from collecting any moneys now due to the
nbove mentioned partnership, consisting of W. l\L J.\.fcNutt
and "'\T. D. Venable, partners; and to enjoin and restrain the
said V. D. Venable and W. 1\L 1\ticNntt, their agents or employees, from interfering in any way with the duties enjoined
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11pon the receiver herein appointed in the custody, control, and
preservation of the property and assets belonging
page 12 ~ to the above mentioned partnership until the further order of this court.
This injunction shall continue in full force and effect until
the last day of th~ September term of this court unless sooner
dissolved on motion but this injunction shall liave no force
and effect until the complainant, W. 1vi. McNutt, or some·one
for him shall enter into bond with security to be approved
by the Clerk of this Court in the sum of $500 and payable
to the Commonwealth of Virginia to cover all costs and damages that may lawfully accrue in consequence of the granting
of· the injunction herein a'varded.

ROBT. F. HUTC•HESON,
Judge of the Circuit Court of Prince Edward County.
~Po

the Clerk of the Circuit Court of Prince Edward County,
Virgi!}ia.
·

(Note: The injunction bond required in the foregoing decree was duly executed before the Clerk of the Circuit .Court.
of Prince Edward County on the 17th day of August, 1926.)
page 13 ~

And at another day, to-wit, in the Circuit Court
of said County the 23rd day of September, 1926.

This cause, which has been duly matured and set for hearcame on this day to be further heard upon the hill of
complaint, with affidavits attached thereto, and exhibits filed
therewith, and upon the motion of defendant, leave is given
him to file his answer in this cause, 'vhich answer is accordblg-ly filed, and this cause was argued by counsel.

jng,

(Answer on p. 16.)
On consideration whereof, it is adjudged, ordered and decreed that John A. Clark, Sheriff of Prince Ed,vard County,
V'irginia, who has been heretofore appointed temporary receiver of the assets belonging to the partnership composed
of ·v·l. 1\L :McNutt and V. D. Venable,. styled Venable Tire
Company, do file in writing an inventory of said assets, and
the said John A. Clark, Sheriff, as receiver in ·this cause, is
further directed to make sale of the assets belonging to said
partnership at public auction for cash, upon the premises
now occupied by said partnership in the .Town of Farmville,

~0
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'November,
Ta., to the 1926,
hig-hest bidder, by retail before the first day of
unless the said receiver obtains a more advantageous private offer for said partnership assets as a
whole, prior to said sale, and in case the said receiver does
receive a private offer for said partnership assets, as herein
provided, the said receiver is directed to make report to this
court as to said offer, for the court's deterrirination, and decision thereon.
·
And in case of a public sale, the said receiver is directed
to advertise the time, place, and terms of said sale, for a
period of fifteen days by posting notice thereof in 'vriting in
ilve or more public places in the County of Prince Edwa1~d,
Virg-inia, and by further publishing a notice thereof in the
Ji'a.rmville Herald, a newspaper published in the Town of
]i.,armville, Va., and the said receiver is directed in case of
8uch public sale, to sell all of said assets for cash and to
deposit the purchase price for said assets in the
page 14 ~ Planters Bank of Farmville, Va., subject to the
further order of this Court in this cause, and is
directed to make report to this court at the November term
. thereof ho'v he has executed the duties enjoined upon him
by this decree, and upon motion of the .complainant, the injunction heretofore granted in this cause is enlarged and extended until the first .day of the November term, 1926, of this
court, to enjoin and restrain the said V. D. Venable, his agents
and employees, the said W. 1\L ~leN utt, his agents and employees, from collecting any money now due to the abovementioned partnership, and from interfering in any way with
the duties enjoined upon the receiver herein directed, and
this cause is further referred to one of the commissioners in
chancery of this court who is directed to inquire and report
to the court as follows:
· First: Of 'vhat estate, real and personal, the said 'V. ~{.
lVlcNutt and V. D. Venable, doing business as the Venable Tire
Co., are possessed and entitled, and ·what are the respective
shares or interest of said partners in $aid estate and where
such estate is situated, and wha.t is its market value.
S'econd: What contributions each of said partners has
1nade to the assets and the prosecution and management of
said partnership.
Third: vVhat are the terms of the contract or contracts by ·
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which the said partnership has been conducted between the.
partners thereof ;
Fourth: What debts, if any, together with their dignity and
priority are due by said partnership to the 'creditors of said
partnership, and of what the evidence of said debts consist;
Fifth: ·What debts, if any, together 'vith their dignity and
priority are due by the said partners to each other, as 'veil
as what debts, if any are due by the said partners 01: each
one thereof to the said partnership as well as what debts, if
any, are d1.1e by said partnership to either one of said partners, together with their dignity and priority:
'Vhich said inquiries the said commissioner shall make
· after first giving notice of the time and place therepage 15 } of to all parties, or their counsel, and report the .
sam~ to this court along 'vith all debts and othe.r
· evidence taken in coinlection with said report by said commissioner, with any other matter specially stated deemed
pertinent by himself or by himself to be so stated.
And it finally appearing to the ·Court that the partnership
composed of ,V. M. .1.\fcNutt and V. D. Venable, styled Venable
~rire Co., is indebted to the Planters Banl\i of Farmville in the
sum of $100.50, and that both parties by consent, desire and
.agree that said debt shall be paid, the said J oln1 A. Clark,
receiver, is directed to pay said debt and to take proper receipt for same, and file such receipt among his vouchers in
this cause. And the said receiver is further directed to pay
such necessary and incidental expenses as he· himself is compelled to incur in the management and conduct of the business of said partnership during the pendency of this cause
and under the decretal orders of this court.
page 16 } Virginia :
In the Circuit Court of the County of Prince Edward.

· THE .A.NSWJiJR OF V. D. VENABLE.
\V.

~I. ~fcNutt,

Complainant,
vs.
V. D. Venable, Defendant.
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'ro the Honorable Robert ~,. Hntc]1eson, Judge of the Circuit
Court of the County of Prince Edwurd:
This respondent answering the bill of complaint of W. l\L
l\'IcNutt, or so much thereof as he is advised that it is material
for 'him to answer, answers and says:
'l,hat it is true as alleged in said bill that. on the 16th day
of June, 1919, the complainant entered into articles of copartnership with this respondent for the purpose of conducth'lg the sale and repair of automobile tires and the sale
of automobile accessories, but for no other purpose;
That it is also true that under the terms of said partnership each partner 'vas to contribute capital in equal proportion and they were to sl1are in the profits and losses of the
business in like proportion, and that each partner w·as to use
his endeavors to promote the interest of the said firm. That
complainant was to g·i ve his undivided time and attention to
said· business, and in addition to his partnership interest in
said business, was to receive the per diem of $2.50, or any
increased amount that might be determined upon by the partners subsequent to the date· of the written contract, and that
no subsequent agreement as to an increased per diem was
ever entered into, as is alleg~cl in said bill, but this respondent denies that the full amount of $2.50 per day is now due
in full, as alleged by complainant, for the ent"ire period of
the partnership;
This respondent neither admits nor denies that under the
contract that eomplainant fur.nished $3,235.25 in eash to the
capital, but calls for strict proof thereof.
pag·e 17
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This respondent would further say that subsequent to the- written contract above mentioned,
there was added to the partnership business gas tanks for
the sale of oil and gas·oline, as alleged in said bill; but this
respondent denies that the gas tank and .sale of gas was added
to the partnership upon the same terms and conditions as the
remaining business, but that the condition on which th~ said
gas tank and oil buslness "ra.s added to the partnership was
as follo,vs: That this respondent had been conducting an
oil and gas business on his own account, and independently,
prior to the forming of the partnership on the 16th day of
J nne, 1919, 'vith complainant, and that he had a 'veil established business in the sale of these commodities, 'vhich was
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recognized and retained by the said V. D. Venable outside
and independent of the partnership for the sale and repair
of automobile tires, and the sale of automobile accessories
aforesaid, but that 'vhen the oil and gas business was brought
into the partnership it was pursuant to an understanding -and
agreement which was as follows: That since soon after the
forming of the partnership the said complainant had contributed more capital than this respondent, it was .understood
that said gas and oil business, owned independently by this
respondent, should be put into the partnership, and allow all
profits arising· therefrom to remain to the credit of the partnership·, the ~id V. D. Venable drawing nothing from the
partnership, while the said 1\{cNutt ·was to continue to dra'v
his $2.50 per diem, until there should· aceumula te to the credit
of the said V. D. Venable an amount equal to what had been
put in by the said \'V. M. 1\{cNutt, at which time the said V. D.
\"Tenable and the said ,V", 1\L 1\1cNutt were to become equal
partners in th~ entire business, and the $2.50 per diem to the
said l\{cNutt ·should cease, and that the said V. D. Venable
complied with this arrangement.
That in pursuance of this arrangement upon. taking of inventory on January 1, 1921, it ·was ascertained that at that
time through the productiveness of the gas and oil buinsess
the capital of the said V. D. Venable had equalled that contributed by the said vV. l\L 1\IcNutt, and unon a settlement and
understanding between them it was agreed that from that
elate, January I, 1921, complainant and respondent should
become equal partners in the old business as well as the gas
and oil business, and the payment of $2.50 per diem to complainant ceased, it being well understood that the capital put
in by each at that time was then equal, and that since then
that. has been the understanding of this respondent and was
·
so understood by complainant.
page 18
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This respondent admits that complainant has
given the .greater part if not his entire time, to
the operation and management of the sales and repair business of the partnership; but this respondent would deny that
the books of account of the said partnership were kept in the
~ustocly and control of the said V. D. Venable, and tha.t all
collections due said partnership were handled by said V. D.·
\Tenable, and that all bank deposits were made by the said
V. D. Venable, but on the contrary that said books and accounts were open to the said W. 1\L JYicNutt as called for by
the contract, and that by said contract both partners were
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required to cause to be entered upon the books a just and
true account of their dealings, receipts and expenditures, but
that there was no agreement or understanding whereby this
respondent should look after this end of the business exclusively, but that he did the greater part of this work because complainant did not do so and it had to be attended
to, but that this was no more respondent's duty than it was
complainant's, and complainant could, if he had so chosen,
have looked after this end of the business himself without
objection on the part of this respondent, and furthermore,
at ·all times the said "\V. l\1. ~[cNutt had free access to the
books and accounts and all business pertaining to the said
partnership.
That it is true that there was no definite time limit for the
continuation of the partne~rship, hut that there 'vas nothing
in said ag-reement of parnership a.uhorizing eiher partner
to cause a dissolution of the business at his own request,
though this respondent would assume that such would be the
right of each partner. This respondent admits that in recent months there has been a lack of harmony behveen complainant and this respondet1t, but that it has i1ot been due to
any failure on the part of this respondent to live up to his
agreement. .
With respect to allegation of complainant that he has requested respondent to give a full and complete statement of
the transactions of the said firm, together 'vith all deposits
and claims, etc., this respondent "-rould ansv.rer and say that
.such information was as easily accessible to complainant as
it was to this respondent and the books of account and all
other papers in connection 'vith the business were open to the
inspection of complainant at all times, and as a matter of
·
fact, it \Vas as much the duty of complainant to
pag·e 19 }- look after this part of the business as it was the
duty of respondent; that moreover, respondent has
gone to the expense of having an accountant go over the books
and papers of the concern for the purpose of getting all information necessary for the benefit of himself and complainant and that such finding·s have ben turned over some time
since to complainant, or his counsel.
Complainant alleges ''that upon his h1vestiga tion, to his
11tter astonishment, he found that the said V. D. Venable haJ
made no contribntiou to ·the said partnership, hut that the
whole contribution had been made by c·Jmpla.inant". '11J1is
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respondent denie:::; that the whole capitnl coutrlbuted to the
partnership 'vas contributed by complainant, but on-the con .
t!'ary this respondent had contributed in cash about $1,000.00,
and in addition thereto, through the turning over to this partllership of the ~~:ag and oil business, independently owned by
this respondentt the capit.al contributed by bjm e•jualled that
contributed by coJnplaillant, as was definitely understood nnd
ag·reed by complainant and responcbut on .January 1, 1921,
~ memorandum of the understanding at that time being as
follows:
Jan. 1st, 1921.

Bill put in
V. D. V. put in

$2,395.40
472.65

Stock inventory
Furniture and fixtures
Bills Payable (Receivable)

$1,922.75
$6,055.02
968.95
1,429.75

Indebtedness

$8,453.72
1,675.29

Owing to Bill-1lh years

$6,778.43
1,175.00

$5,603.43
That it is true as alleged in said biil that this respondent
has made a demand upon complainant for an adjustment and
division of the assets and liabilities of the said partnership
for the purpose of closing said partnership, but it is also true
that this respondent was some time ago informed
page 20 }- by the said complainant that he was going into another business, and that consequently such a request on the part of this respondent was eminently right aud ·
proper.
This respondent admits that he gave written notice to complainant, as well as to himself, as the other partner, that he,
the owner of the premises, would require possession thereof
on the 1st day of N oYember, 1926, and for the Yery good reason that complainant was going into another business and
this respondent did not care to carry on the business himself,
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and therefore desired to dispose of the premises as he had a
right to· do.
·
And this respondent does not admit that no settlement and
adjustment of the· said partnership can be had save through
the aid of a Court of Equity. ·
This respondent alleges tl1at he has contributed his part
of the capital of the said business, and that therefore he should
uot be compelled to make any further contribution to the
capital of said firm; and that this respondent is ready to
have the asests of the firm applied to the payment of the debts
of the partnership, including whatever debt may be found due
complainant.
. But this respondeut denies that the partnership owns a
rental account due it by the Texas Oil·Company, or any other
firm, but that on--the contrary the agreement with the Texas
(>il Company 'vas an independent ag-reement with this re. spondent, as will appear from the terms of said contract duly
docketed in the Clerk's Office of the County of Prince Ed'vard, the original of which said contract will be filed with
this answer if required; that the circumstances leading up to
the making of this contract with the Texas Company was as
follows: That the oil and gas business which had at the begjnning been the- most profitable business conducted by the
purtnership had shown a falling off, owing as this respondent believed, to the fact that the premises did not present an
uttrac.tive appearance and were inconvenient for customers,
nnd that it was agreed between the partners that a more attra.cti ve premises would be of value in enhancing the business,
hut that this respondent had no means with which to put such
in1provements on the premises; that ho:wever, after making
efforts to make an·angements with the Standard Oil Company and other companies, he finally succeeded in having the
'Pexas Oil Company agree to pay him $50.00 a month for the
use of the premises, or so much thereof as· were necessary
to carry o~ the gas and oil business, if he 'vould
page 21 ~ improve said premises so as to make the s~me
convenient and attractive; that such a lease was
executed between the said V. D. \7' enable and the Texas Oil
Company, and that pursuant to said agreement improvements
were made to the premises at the cost of something like
·$2,500.00, at the cost and charges of this respondent, and it
was understood and agreed that the $50.00 per month paid
hy the said Texas Oil Company was to g·o toward paying for
said improvements, and that in the three years which have
elapsed since this agreement was entered into, $1,800.00 has
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been collected by this respondent and applied to,vard liquidating the indebtedness which he had incun·ed in making the
improv~ments ~hove stated; and this respondent would say
that the said W. 1\f. ~icNutt, the complainant, had no interest whatsoever in the said $1,800.00, or any pa1·t thereof;
hut that this was a pa~t of the real estate transaction between this respondent and the Texas Company; and this respondent would further say that the account of sales will show
that immediately upon the improvements to said premises
f:lw business of the partnership showed steady and marked
improvement; and this respondent would deny that he recently, or at any time, offered to put said rent account into
the partnership.
This respondent admits that complainant has drawn from
said partnership business the sum of $3,600.00, but that this
respondent has drawn therefrom only about $3,000.00; and
tl1is respondent would further deny that there is due compjai~lant by the said firm per diem wages to the amount of
a bout $5,000.00, or that there is due a. balance on said fund of
$1,500.00, but that on the contrary, the amount found to have
been due on January 1, 1921, of $1,175.00, is all that is due on
said per diem agre·ement, the per diem arrangement having
ceased as of Jan nary 1, 1921, under the supplemental agreement; and this respondent 'vould deny that lie is indebted to
the partnership for the full amount that he has withdrawn,
therefrom, but that on the contrary he is entitled to 'vithdra\\r
enough more to bring the amount which he 'has withdrawn up
to the amount 'vithdra.wn by the said c.amplainant.
'rhis respondent admits that the inventory and stock of
merchandise, equipment and supplies, etc., amounted to approximately $6,000.00, and bills· receivable amounted to approximately $1,000.00, as of 1\iay 31, 3926.
And this respondent. would further say that he
page 22 ~ himself has given his best endeavors to the interets of said business, and that he has given more
than ·one-half his time thereto, although it was well understood at the time of the entering into this partnership that he
was conducting independently an automobile sales business,
and that while the said W. 1\L J\:IcNutt, the complainant, was
receiving $2.50 per diem, this respondent was receiving nothing for his services.
.
·
And this responci'ent would further say that there is in his
judgment no occasion for the ·throwing of this matter into
Court, but that an equitable and fair settlement of the same
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might be had between the parties with less cost and expense
than would be incident to the appointment of receivers;
. That there is due him, individually, rent from the partnership to the amount of $1,300.00 for the premises owned by
him and used by the said partnership; and this respondent
would further show unto the Court that at the time the improvements were made on the premises it 'vas understood and
agreed that he, V. D. Venable, would not increase the rent
of the partnership for the premises occupied by them, other
than the partnership assuming to pay the overhead charges,
sue as taxes, insurance, etc., etc., in addition to the rent of
$40.00 a mouth, which it hau been paying prior to the making of said improvements.
And this respondent would further say that the automobile
tire business sustained heavy losses during the years 1921,
1922, and 1923, owing to the fact that the price of automobile
tires fell off anywhere from twenty-five to one hundred per
cent, and that the partnersil1p had on hand a large supply
of these tires bought at the high price which obtained before
the reduction; that as a result of this business of vulcanizing
tires, which 'vas the chief business brought into the partnership by W. N. NieNutt, had to be abandoned, and the equipment which baa been purchased from ·George vV. Buckberroug·h and installed by the partners in the premises occupied
by them ''junked'' as worthless; that as a matter of fact, the
chief part of the business of the partnership was the oil and
gas business turned into the partnership by this respondent,
which was the part of the business which has been most profitable, and that the said oil and gas business had from the beginning· and up to ti1e present time a going value, far in excess than the amount of capital contributed by the said vV. J\L
1\IcNutt.
page 23

~

And :fina.lly, this respondent alleges and charges
that in the settlement of the partnership accounts
that the liability due W. 1L l\IcNutt, the complainant, of
$1,175.00, accruing prior to the 1st day of ,January, 1921,
should be charged against the partnership assets; that all the
indebtedness due tlus respondent, to-wit, rent, $1,300.00,
should likewise be charged against the assets of the partnership; and that after these liabilities and all other.liabilities
are charged against the assets that ·wlu~t remains, if anything, should be equally distributed between the complainant
and this respondent.
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And having fully answered this respondent prays that he
n1ay be hence dismissed with his reasonable costs expended.

·v.

D. VENABLE.

By WATKINS & BROCK, Counsel.
State of Virginia,
County of Prince Edward, to-wit:
This day personally appeared before me, Genevieve E.
Norris, a Notary Public in and for the County aforesaid S'tate
of Virginia, V. D. Venable, 'vho made oath that the statements in the foregoing answer are true so far as made on
his own information and that he believes them to be true so
far as made on the information of others.
Given under my hand this the

25t~

day of August, 1926.

GENEVIEVE. E. NORRIS,
Notary Public.
~Iy

commission expires Sept. 22, 1928.

page 24}

And at another day, to-wit, in the Circuit Court
of said County the 21st day of September, 1927.

This day, this cause came on again to be heard upon the
papers fromerly read, and upon the motion of the complainant by counsel, it is ordered that the defendant do present
such evidence as he deems it advisable to present in this cause
to J. T. Irving, the Commissioner who has heretofore been
ordered to take an account therein, so that said evidence may
be completed within a period of thirty days from the rising of
this court.
page 25

~

And at another day, to-wit, in the Circuit Court
of said County, the 22nd day of September, 1928.

'fhis cause, came on this day to be heard upon the papers
formerly read, and upon the depositions taken and filed on
behalf of complainant and defendant, and upon the report of
.John A. Clark, receiver, heretofore appointed in this cause,
which report is this day filed by leave of court, and was
argued by ·counsel. (Report, p. 160.)

J
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ON OONSIDERIATION vVHElU~OF, and without deciding
any other issues of this cause, at this time, and it appearing
to the court that said receiver now has on hand·in his possession subject to the order of the court in this cause, all of
the hills receivable, belonging lo said partnership, 'vhich bills
recei~able the said receiver reports he has been unable to
eolleet, the c_ourt doth adjudge, order and decree that said
John A. Clark, receiver, shall endeavor to make sale by private sale of said bills receivable to either one of the partners, vV. l\1. l\Ic.Nutt or v. D. Venable, Ol' to any other person
at a price to·be agreed upon by both of said partners, for cash,
forthwith;
And the ·Court doth furtller adjudge, order, and decree that
in ·the event said John A. Clark, receiver, cannot make sale
of said bills receivable in a private way as herein directed,
that sa.id John A. Clark, receiver, do proceed to advertise for
sale at public auction, to. the highest bidder for cash said bills
receivable in front of the Court House in the Town of Farmville, V a., after giving· notice in writing by posting same in
three or more public plaees in the Town of Farmville, V a.,
for a period of ten days, and that said receiver do thereupo~
sell -said bills receivable in accordance with said notice to
the highest bidder for cash, and that he do make report to this
court in 'vriting forthwith, after said sale as to how he has
executed his duties under this decree, and said John A. Clark,
receiver, is further directed to deposit in the Planters Bank
and Tn1st Co. of Farmville, V a., the cash arising from said
sale, and to take from said bank proper receipt
page 26 ~ for said cash deposit, and to file said receipt with
his report of said sale as herein directed.
page 27

·

~

DEPOSITIONS OF \V. Thi.

.

~icNUTT

AND

OTHERS.

·The depositions· of W. ~L 1\icNutt and others, taken before
me, J. T. Irving, a Commissioner in Chancery for the Circuit
Court of Prince Ed,vard County, Virginia, this 24th day of
1\Jay, 1927, to be read as evidence ii~ behalf of W. ~L ~IcNutt
in a certain cause pending in the Circuit Court of the County
of Prince Ed,vard, Virg;inia, wherein W. JVI. McNutt is complainant, and V. D. V~nable is defendant.
Present: J. Taylor Thompson for
\Vatkins for defendant.

co~plaiuant;

A. D.
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.The witness,
\V. ~L ~fcNUTT,
being ~duly s''Torn, deposes and says as follows:
Q. What is your name, age, residence and occupation~
A. W . .J\f. McNutt, sixty-four, automobile business, live in
· Farmville.
Q. You are the complainant in this suit of yourself against
V. D. Venable, and involving a partnership, and I herewith
sho'v to you a contract of partnership, dated J uile 16th, 1919,
between yourself and V. D. Venable, and I wish you would
inspect same and state whether or not that is a true copy of
the original contract of such partnership~
A. Yes, sir.

(By consent of parties by counsel, the above mentioned
eon tract, mar~ed ~'Exhibit Contract'' and dated June 16th,
1919, will be used in these proceedings, the original having
been misplaced.)

.'

-(See page 9 for contract.)

Q. I observe from this contract that the partnership between yourself and V. B. Venable, called the \Tenable Tire
Co., is that the business under which you operated the part11 ership business f
A. Yes.
Q. The contract referred to is dated on June 16th, 1919.
Js that the time you began the operation of the partnership
business?
A. Yes.
(~. \Vhere was that business c.onducted?
A. Upper end of l\fain Street in Farmville.
Q. I notice from the contract tl1at the partnership business
was for the purpose of conducting a general sale and repair
business for automobile tires and automobile accessories, is
•
that the business about which the partnership bepage 28 ~ g·an its operation ?
A. Yes.
Q. I notice that the contract provided that the ~apital of
said firm should be contributed by each partner in equal portions, and that each partner was to share in the profits and
1osses of said business in the same proportion, I want to ask
you if you made your contribution toward the capital of this
partnership as the contract provides?
.
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· A. Yes, sir.
Q. Do yon recall ho'v much contribution you made to the
partnership capital?
A. Yes, sir, that is correct, $3,247.42.
Q. I herewith hand you. the following· checks; and would
ask if these checks represent your cash contribution to· the
partnership business : They arc as follows : Jan. 25, 1919,
to V. D. Venable, $500 ; was that check paid by you to whom 1
A. V. D. Venable.
Q. "\Vas that your contribution to the business¥
A. Yes. ·
Q. Another check dated June 24, 1919, to C. W. 1vloffett,
amounting to $237.11, was that your contribution to the partnership business ?
A. Yes.
Q. How was it used~
A. To pay the C. 0. D. charges on goods that came to the
partnership.
Q. I hand you cheek dated July 3, 1919, for. $73.05, was
that check your contribution in cash to the partnership¥
A. Yes, that was to pay for g·oods g·otten out of the express
office for the partnership business.
Q. I hand you check dated June 11, 1919, $572.13-, 'vas that
check your contribution toward the partnership business, it
is payable to G. W. Buckberrough ~
A. Yes, we bought Buckberrough out, bought his stock, and
this paid Buckberroug·h out for his stock.
Q. I hand you check dated July 14, 1919, payable to ~Iot
tley & Mottley for $410.15, was that your contribution in cash
to the partnership business t
page 29 ~ A. Yes, that was to build an addition to the
house. That was before Venable ow·ned it, and
we 'vere renting it from "\V. J. Hillsman. "\Ve had an agreement with Hillsman that 've would build that room, that we
would get the· rent for four years if we built it. That paid ·
the rent .on that room for four years.
Q. And this check paid that sum as your contribution to the
capital of the Venable Tire Co. t
A. Yes.
Q. I hand you check dated July 28, 1919, payable to The
'fexas co·. for the amount of $36.00, please state if that was
a contribution you ~ade to the partnership business~
A. Yes, that was for gas.
Q. Was it .gas for the Venable Tire Co.?
A. Yes.
·Q. I hand you check dated July 26, 1919, payable to the
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Venable Tire Co. for $100, and endorsed by the Venable Tire
Co., was that a cash contribution you made to the partnership'
·
A. Yes.
Q. I hand you a check dated Aug-. 27, 1919, payable to L. B.
iNill for $265, was that a contribution you made to the partnership?
A. Yes, that was a Ford car we bought and overhauled it
and re-sold it.
Q. I hand you a check dated·Aug. _4, 1919, payable to E.
Booker for $54.40, was that a contribution you made to the

R:

partnership~

A. Yes, 'that was for insurance on the partnership property.
.
Q. I hand you check dated }larch 15, 1920, for $147.50,
payable to A. V. vValden, was that a cash contribution1
A. Yes, that was for another Ford car that we fixed up and
re-sold.
Q.. Was it done for the Venable Tire Co.?
A. Yes.
Q. I hand you check dated l\Iarch 24, 1920, payable to V. D.
Venable for the sum of $600.00, was that a cash contribution
1nade by you to the partnership business 1
A. Yes, money to be used in the business.
page 30 ~ Q. I hand you clieek dated April 13, 1920, and
payable to V .. D. Venable for $250 and endorsed
by V. D. Venable, 'vas that a contribution you made to the
partnership business 1
A. When that check was made it was not for the busines,
it was a. loan to him. He was going to Cleveland after some
cars and said he lacked $250 of having enough money to buy
his cars, and asked me to lend him $250. I lent it to him.
It was about two years before he got rid of the car. He
finally sold the car and I needed the money, and I askd him
for it several times, and he would put me off. Finally he
says, we need a little money in the business right now, suppose we put that money in the business and I will put in
$250 in to balance it.
Q. · Then this was a contribution you made t.g. the business?
A. Yes, but 'vhen the check was first given, it 'vas a loan
to him.
Q. I make this total of these contributions to .the capital of
the partnership $8,446.40. Is that correct so far as you
know?
A. Yes.
Q. Do the above checks represent all of the cash contribu-
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tions yon made to t4e partnership capital Y
A. Yes.
_The above checks are herewith filed as a part of the deposition of W. :LVI. McNutt.

Q. I notice in the contract of partnership that both partIlers were to use his best endeavors to promote the interest
of the firm, but that you were to give your undivided time and
attention to said business and tha.t you were to receive for
your time and attention, and in addition to your half interest
in the firm's business a per diem of $2.50 per day, is that correct?
·
A. Yes.
Q. Did you give your time and attention honestly to the
business of the partnership from the time the partnership
began on June 16, 1919 ~
A. Yes, I certainly did.
Q. Was this per diem by virtue of the original agreement
·
ever changed in any way by an increase~
A. No.
page 31 t Q. \Vas it evei~ changed by a decrease by parol
agreement?
A. No.
Q. How much does the Venable Tire Co. o've you as your
wages then under tllis contract f
A. They owe me from the time of the date of that contract
until this receivers1iip.
Q. Now, 1\Ir. ~IcNutt,_ I figure that per diem account to be
as follows: do you recall the date of the receivership Y
V cna ble Tire Company ·

in account with W. I\L J\ticNuttTo wag·es from June 16, 1919, to Aug. 13, 1926, at $2.50 per
day- is that account correct f
A. Yes, the receivership began Aug. 15, 1926.
Q. It appears t.ha.t this wage account embraced 195 days in
1919, and 235 days in 1926, and 300 days in 1920, 1921, 1922,
1923, 1924, 1925, is that correct f
A. Yes.
Q. $2.50 per day then for those days mentioned in this account, it appears to be $5,550.00~ is that time mentioned. correctly due to you by this partnership for your wages!
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A. Yes.
.
Q. Ifas any part of it been paid, except what you have withdrawn from the busi)less?
A. No.
Q. Do you recall 'vhat you have withdrawn from the partnership?
A. John Clark has the account, it is about $3,500.00.
.
Q. Have you received any part of the indebtedness due you
by this partnership, except the amount that you yourself have
withdrawn from the partnership during the operation of the
·
business ?
A. No.
Q. I _hand you a statement which purports to show that you
have "rithdrawn from the partnership funds during the time
of its operation the sum of $3,687.87. Did you· make this statement up from the vouchers embraced in such withdrawal?
A. I only- got that from my account, what was charged to
me in the amounts that I had drawn out.
page 32 r Q. The book, -as I understand you, in which this
"ras charged, has been turned over to John A.
Clark, receiver?
A. Yes.
Q.· So far as you know, is this withdrawal of $3,687.37 corroot~

A. So far as I know, it is.
Q. Does the original book show each item 1
A. That is in the hands -of the receiver, yes.
Q. Now, :Mr. McNutt, I notice that the contract 9f partnership further provides that books of account should be kept
at all times open to both patrners. Was such book kept in the
partnership business?
·
A. vVell, we had some books, but they were ~ot kept accurately.
Q. Who had charge of the books 7
A. Venable did the bookkeeping.
.
Q. Did he do all the bookkeeping through the business of
the partnership?
A. Towards the last his wife did.
Q. vVho solicited her services as bookkeeper 1
A. He did.
Q. 'Vas that the way that the business ~f the partnership
was divided, if it was divided, that Venable 'vould do the
'bookkeeping, and you conducted the business with the public¥
· A. It just went on that way, I did the work, waited ori
people, and he did the bookkeeping.
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Q. Did each one of you continue to conduct the business in
that way up until the time it was closed i
A. Yes.
Q. And I notice the contract provided that each partner
was to draw from the funds of the firm such amounts as he
deemed proper, and I want to ask you if the 'vithdrawals
made by yourselj: and Mr. Venable from the firm were in acc.ordance with tliat provision of the contract~
A. Yes.
Q. I notice the partnership contract further provides that
11either of the partners without the consent of the other shall
make any contract on account of the partnership or incur any
liability without the mutual consent of the partpage 33 ~ ners, and you spoke of Mr. Venable employing the
services of his wife to do 'the bookkeeping for him,
were you ever consulted about that, or did you agree to any
•
payment for her work¥
A. No.
Q. Just how did she work1
A. She just came down there and commenced to keep the
books, and he told me he had gotten her to that 'vork because he was out so much, and that would make up for the
time he was out with liis cars.
Q. Was V. D. Venable engaged in any other business during this time?
A. Yes, selling cars.
Q. What was the style of his firm in that business 1
A. Venable ~Iotor Co.
Q. Did he own this business entirely by himself1
A. So far as I was coneerned, he did. I had no interest in
. it.
Q. And when you made the partnership contract, he was
then engaged in the partnership of Venable :hJiotor Co., which
was an automobile agency~
A. Yes.
Q. What part of his time during the conduct of the Venable
'J.1ire Co. business did he devote to the Venable Tire Co.1
A. Well, it would be hard to approximate, sometimes he
was away from it pretty much all day. Then again he was
around most of the day.
Q. Would you say that he devoted half of his time to the
Venable Tire Co.?
A. He never got down there until nine oclock in the morning.
Q. \Vhat part of his time was devoted to the Venable Motor Co.?
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A. Half of it was devoted to that.
Q. Were you on duty all the time with the Venable Tire Co.
business1
A. Yes.
Q. Did they operate in the same building~
A. Yes.
Q. You l1ad nothing to do with the Venable j\fotor Co. 7
A. No.
Q. Now, }fr. !fcNutt, did l\1r. V. D. Venable ever contribute
l1is part of the capital to the firm in accordance with your
partnership contract~
. page 34} A. No. ·
.
Q. I want to ask you, when did you discover, if
at all, that 1\Ir. Venable had not made such cash contribution
to the partnership~
A. I had known it all along tl1at he had not contributed to
it.
Q. When did you have occasion to mention it to him 1
A. I do not know that I recall the date exactly, but I said
something to him about it about the time that we took in the
'J.1exas Oil people, that was four years ago this fall no,v.
Q. "\;vhat did he say about his contribution then, if anything'
A. He claimed then that the business had about doubled
itself and he owned as much of it as I did ..
Q. Was there· anything in the partnership contract about
any such claim f
A. No.
Q. Was any such provision ever made for such a claim 1
A. No, we were to contribute equally.
Q. I notice in 1\'fr. Venable's answer that he states that
sometime during the partnership, it was understood between
you and him that the gas and oil business which had been
owned up to that time by 1\:Ir. Venable independently, should
be put into the partnership, and that all profits arising· therefrom were to remain to the credit of the partnership, until
there should accumulate to the credit of V. D. Venable an
amount equal to that amount which had been put in by' you,
at which time 1\Ir. Venable contends you and he were to become equal partners in the business and the $2.50 per day
was to cease. Was ever such an agreement entered into between. you and him 1
A. No.
Q. Did you ever hear of it before you read it in this answer?
A. No.
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Q. vVhat did happen in regard to that?
A. A ehort time before we went into the Venable Tire Co..
business, he had a little g·as business, and hired a young man
to attend to it. In the fall, two months after we opened our
husiness, he asked me what I thought of his turning the gas
and oil business to Venable Tire Co. I said it would be all
right. He says I believe I will do it, and that was all that
was said.
·
page 35 } Q. vV as it worth anytl1ing 1
A. Not at tl1a t time.
Q. Was any investment in the business turned over to ihe
partnership 7
·
A. About 1.00 gallons of gas and one barrel of oil, the gas
was worth 25c per gallon at that time, and the oil about the
same for a good many years, 50c a gallon. It 'vas a 50 gallon
l)arrel.
Q. At the time he turned this gas business over to the V enable Tire Co., did the business at that time justify the wag.es
paid this extra man for running it¥
A. No.
Q. And what was the real reason for tun1ing this gas business over to the Venable Tire Co. f
A. He had somebody to attend to it, and the boy had just
left him and I l1ad no one to attend to it.
Q. At the time the young man was leaving him?
A. Yes, he was leaving.
Q. You took over this 50 gallons of gas and 50 gallons of
oil, .-did you then conduct this oil and gas business just as a
part of the Venable Tire Co. business from that date?
A. Yes.
Q. Did you agree with :Mr. Venable at the time to pay him
anything for the g·a.s business f
A. No, nothing· ever was said about that.
Q. What profits did you make, if any, in the gas business
from that time on, 'vho made them¥ .Who ilid the work?
A. I did the work.
Q. Mr. Venable states in his answer that at the time he
tun10d this gas business over to the Venable Tire Co., that he
was to be credited with tl1e profits from the g·as business as a
credit on his contribution to the Venable Tire Co. capital,
was any such suggestion ever made by him to you?
A. No, that was all that 'vas ever said about it. He just
asked me what I thought of his turning it over to Venable
~rire ·Co. I told him it. would be all right "to turn it over and
1. would take Gharge of it.
Q. Did you take charg·e of it and run itt

'J
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A. Yes.
Q. Who bought the gas and oil for the business

from then on?
·
A. The Venable Tire Co.
Q. Was it paid for by the Venable Tire Co.'s money?
A. Yes.
Q. Did you operate it for the Venable Tire Co.?
A. Yes.
Q. J\llr. Venable says later on· in his answer that about January 1, 1921, there was an inventory taken, and that the productiveness of the gas and oil business showed itself to have
equaled your contribution to the Venable Tire Co., and that
on that date, you and he entered into an agreement that he
should become a full partner in the business, because ·of his
contribution of the gas and oil business, is there any truth in
that statement?
A. No, never anything· of that sort said.
Q. Did you ever hear of it before 1
A. No; not until I saw it in that paper.
• Q. He says further that the $2.50 per da.y to be allowed
you from that time on was to cease?
A. No, never anything £aid about that $2.50 a day after
we signed the contract.
.(J. \Vas it ever violafud or discontinued for any purpose
· during· the life of your partnership?
A. No . .
Q. Did l\fr. Venable ever mention the matter to you at any
time as to its discontinuance 1
A. Not until I asked for a receipt. That is the first time
tl1at he ever said anything to me about it.
Q. J\~Ir. Venable states in his answer.tha.t from January I,
1924, it has been the understanding of himself and yourself
that the contribution of himself to the Venable Tire Co.'s
business was equal to yours, and that you have so understood
it through these years since 1921, is that true?
A. No.
(J. 1\fr. 1\fcNutt, sometime during 1926, I believe your bill
states that you sought from 1\fr. Venable ·some
page 37 }- reason or excuse for his delayed contribution to the
firm business, or whatever did happen when you
first began to discuss the matter "rith him, do you recall that
time?
A. Yes, I ·was talking to him about .it.
Q. About when was that1
A. It was along early in the year 192~. I asked him about
his contribution or brought it up. I was complaining that
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everything he took out of the business, he got for cost, parts,
etc., for fixing up his old cars that he traded for, and for
the mechanic's 'time at cost, that I got no profit out of it at
all.
Q. Was thafmechanic's time and the parts that you speak
of taken for the v· enable 1vlotor Co. business in the same
building~

A. Yes, to fix up cars that he had traded for and put them
·in condition to re-sell them again. The mechanic was hired
by the Venable Tire Co. and the parts were owned by V enable Tire Co., and I was complaining that Venable Tire Co.
got no profit from the parts or on the mechanic's 'vork that
was clone for him. I told him-he said that we '\rere doing
it when they would not have been doing anything else. '\V e
had one mechanic who took care of our work-until he got a
:whole lot of these old cars and he employed another. The
one mechanic would have taken care of the Venable Tire Co.
business if it ·had not been for these old cars of Venable 1\Iotor Co. Of course, by hiring another man, they would have
had slack time if it had not been for this 'vork. That is why·
they would be standing about doing nothing part of the time.
I told him, I thought it was a pretty hard case that I had
put all the money in the business and be was using it that way
and I got no profit from it at all. Everything he got out of
the business was at cost, and everything his wife got.
Q. He said the parts were his business, he explained it this
way; that he had a contract with the car people, of course, we
\COuldn't buy parts, because of his agency; that he bought
the parts in his name of Venable lVIotor Co., and turned them
over to Venable Tire Co. We gave to him our check for
these parts. I told him they were our parts then. I knew well
enough that Venabl~_ Tire Co. could not buy the~parts from
the Automobile people because he had the agency for the cars,
but they were our parts ~hen we paid for them.
pag·e 38 ~ Q. At the time you had this conversation with
·
1\Ir. Venable in 19.26, up to that time, had he ever
claimed to you that he had made any contribution of capital
to the busil}ess ~
A. No.
Q. And when you told l1im in 1926 that you had put all the
money in the business, did he deny it~
A. No.
Q. I notice in this answer that he claimed that he had contributed the g-as and oil.business in 1921 and that by agreement with you and himself, you had used that capital as his
capital invested, is that true?
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A. No.
Q. In 1926, you and J\Ir. Venable began to discuss this partnership business and various aspects of it, what brought about
this bill in chancery on your part for a receivership, and what
did you discover upon your investigation of the business 1
A. I had been kno,ving it a long time, that everything was
going out at cost, and I had complaiiled about this rent on the
·gas and oil business in front of $50.00; that Venable Tire Co.
got none of it, and he said the· gas and oil business was his.
lie had already turned it over to Venable Tire Co.
Q. I want to know last yeai· when you brought this bill in
August, I want to know wl1at caused you to bring the suit 1
A. Because I could see that things were not going right at
all. I had seen that for a good while, but I just hated to have
to go into all this, until I found I had t9 do something, or I
would soon not have anything to do anything about.
Q. Had J\ir. Venable up to the time that you asked for this
receipt, and broug·ht this suit, ever had any agreement at any
time wfth you or had it ever been stated by him to you that
he had eontributed his part of tlie capital to this concern 1
A. No.
.
Q. vVhen you told him in 1926 that you had contributed all
the money that had been put in the busfness and that you
'vanted a proper accounting from him, did he claim then that
he had contributed his -eart of the capital?
page 39 }- A .. He claimed we l1ad made it. He claimed that
this agrement states that whenever the capital
doubled itself, that we 'vould be equal partners.
Q. vVhen did he first claim that 1
A. In 1926.
Q. Was there any truth in that agreement?
A. No, we never had had any such agreement.
Q. You state that ~fr. Venable told you in 1926 when you
mentioned to him about the contribution of his capital, that he
had contributed the gas business, he states in his answer that
at the time he contributed his gas business, that it was mutually agreed between you and him that that should be his
contribution to the Venable Tire Co., when the profits justified it. I want to ask you if he made any such claim as
that in 1926f
A. No.
Q. When did he state to you in 1926 that he contributed the
gas business, what reply did you make to him?
A. You misunderstood me, he did not make any statement
to me that the gas business had represented his capital, but
when I was after him about that rent, he just claimed tha.t
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the gas business was his, and had been his all the time, and
had just let Venable Tire Co. have the profits from it, but
that the business did not really belong to Venable Tire Co.
Still Venable Tire Co. had been running it, paying for the
gas and oil, and I had been attending to it all the time.
Q. Do you state that he did turn the gas business over to
Venable Tire Co. at the time you stated t
A. Yes.
Q. And you had conducted it all these years in the name
of Venable 1.'1re ~Co.?
A. Yes.
Q. And you say he stated in 1926 that he did not intend to
do that
A. Said he just turned it ov-er to help the Venable Tire Co.
. Q. 'Vas that in 1926 Y
.
A. Yes.
·
page 40 ~ Q. Did he claim tl1en that you had agreed to pay
him for the gas business f
·
A. No.
Q. vVhen did.. you first hear that you had agreed to pay him
for .the gas business?
A. The first I knew was in this answer.
Q. No,v, l\ii·. ::McNutt, who maile the collections for the
Venable Tire Co. during the partnership?
A. We would both make collections.
Q. vVho attended to the hank deposits?
A. vV e both would do that, he did the most of it.
Q. Who usually kept the custody of the bank books?
A. They were kept there in the safe, and if I deposite4
money in the bank, I took the book and went to the bank, but
as a usual thing he did it.
Q. 'Vho usually did this work when 1\1r. Venable was present?
A. He would as a rule. I did it when he was away.
Q~ I notice in your chancery bill that you sta.t.e that you
had occasion to look into the books of the partnership more
particularly in 1926, and I want to know if tl1at is the time
you discovered the condition of affairs as you have told
.usf
A. Yes, along about that time I commenced seeing more
of it. I had not taken very much interest in the books heretofore. I had access to them if I had wanted to.
Q. Did you talk the matter over with 1\f:r. Venable after
you attempted to get· a statement from the books Y
·
· A. Yes, every now and then we would talk it over.
Q. Did you ever get any accurate information from him2
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A. Never could get auy information..
Q. Was that the time you learned that Venable had made
no contribution to the partnership Y
.
A. I had known all the time that he had not made it.
Q. Were you exp.ecting him to make it 7
A. Yes.
Q. I notice about the time last mentioned that
page 41 ~ your chancery bill alleges tha·t you investigated
the financial condition of the partnership for the
purpose of drawing your 'vages; what did you find about the
financial condition at that time?
A. I !ound that we were getting pretty short of money.
Q. D1d you have the money so as to g·et your wages from
the firm then?
·
A. No, I could not have drawn it all out then.
Q. Did you credit the money you withdrew from the partnership on your wage account?
A. It 'vas an account kept against W. M. McNutt and whenever I drew a check, it was cl1arged to me.
(~. The wage account was due then?
A. No.
Q. Are you willing to credit it. on your 'vage account~
A. Yes, that was my idea all the time that it would go to
that account.
Q. Your bill alleges that sometime in the summer of 1926,
that V. D. Venable made a demand upon you for the purpose
of closing and adjusting· said partnership, is that correct?
A. I received a notice from Watkins & Brock on July 2,
J 926, to that effect.
Q. It is urther alleged in the bill that V. D. Venable during the time of the existence of this partnership, gave you a
notice in '' riting to vacate said premises where you were
conducting such partnership on Nov. 1st. Is that true?
A. ,Yes, by registered letter.
(~. Is the notice I herewith hand you the notice you re·
ceived from him, to that effec.f?
A. Yes.
Q. Now, 1\Ir. 1\IcNutt, it is alleged in the complainant's bill
U1at in addition to the indebtedness you have above mentioned,
that is due from the Venable Tire Co. to yourself, and the indebtedness due by V. D. Venable· to the Venable Tire Co.,
that the Venable Tire Co. is due from V. D. Venable a rental
account between it and the Texas Oil Co. amountpage 42 } ing to $1,800, which has never been paid. I want
you to explain to the Commissioner how this account is due and under what circumstance it is due?
7
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A. Well, when he turned this gas and oil business over to

Venabl€' Tire Co., we we1·e buyin~· gas and l)il t'rom the Sum

dard Oil Co. :Had one little tanlr in front, did not have any
drive-in filling station. He got in a notion of putting in one
of these filling stations and we talked it over, and I agreed
with him that I thought it 'vould pay to put in a filling station.
Q. Was that to be done by the Venable Tire Co. 1
A. Yes. Then we 'vere trying the different companies to see
'vhich one would give the best contract. We decided on the
Texas Co. because they would give a better contract than the
Standard Co. 'Ve had uo falling out with the Standard, but
the Standard would not do anything hut just furnish the
equipment, the tanks a.nd pumps, but the Texas Go. agreed
that they would put in all the equipment, and 'vould also
rent that front, the filling station, at a rental of $50.00 a
month, and rent it back to us for $1 a year. ·
Q. 'Vas the Texas Oil Co. to pay the Venable 'l'ire Co. a
rental of $50 per month for the premises your company oecupied~

A. Yes.
Q. And the Texas Co. rented it back to you at $1 a year?
A. Yes.
Q. Was that agreement made between the Venable ~Pire Co.
and the Texas Oil Co.' ·
A. No, it seems that it 'vas not. I thought it would be that
way, because V. D. Venable had talked it over with n1e, and
we agreed to do it, and when he mane the agreement with
them, he had it maae with ·v. D. Venable.
Q. Should this contract with the Texas Co. nfter you had
agreed to operate with the Texas Co., should this contract
have been made so the rent would accrue to the \ 7 enable 'J.1irc
CJ. ~
A. Yes.
Q. ·vv as it done?
A. No.
}·
Q. Who collected this $50 a month?
A. V. D. Venable.
page 43 ~ Q.· How long did he collect it¥
A. Three years.
·
Q. That amounts to $1,8001
A. Yes.
Q. Does he admit that he collected it f
A. Told me he collected it.
Q. Did you have occasion to demand this. amount from him
any time during 1926¥
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A. Yes.
Q. What did he finally promise to do, if anything, about this
rent?
A. He did not make me any promise. I had never seen
anything of the rent, where it was going, and I asked him
about it.
Q,.- What did. he tell you about it?
A. He said that that $50 a month was his; that the oil and
gas business was his all the time; "that Venable Tir~ .Co. did
ltOt go into the oil business.
Q. Did he tell you anything about it in the summer of 1920
a bout contributing this rent to the Venable Tire Co., did he
at that time tell you he 'vould contribute that f
A. I had been after him long before that. I went after him
about two months after we started with the Texas Co., and
we had several times since that, I had talked to him about
H: and he would always claim that the rent came to him.
Q. Did he later then agree to contribute that rent to the
Venable Tire Co. 1
A.. After he found that I had employerl you, he told me he
had made up his mind to turn that over to , ..enable Tire Co.
Q. Was that the same $1,800 you are speaking of?
A. Yes.
Q. Was it correct that that money should go to the Venalbe Tire Co. 1
A. Yes.
Q. Was that your agrement with him about the ~rexas Oil
Co. contract?
·
A. Nothing 'vas said about the rent, except in this 'vay,
he says instead of using the Standard Oil Co. products, we
could get $50 a month rent out of the 'rexas Co.
page 44 ~ Q. Was tha.t said and done for the benefit of the
Venable Tire Co., or was it a V. D. Venable matter?
·
A. It turned out to be a ·v. D. Venable matter, but I thought
it was a Venable Tire ·Co. proposition.
Q. Who shonld it have gone to 1
A. To Venable Tire Co. .
(~. Do you claim that as an indebtedness that V. D. Venable owes to the Venable Tire Co.7
A. Yes.
Q. And you say he told you in the summer of 1926 that he
had decided to give it to the Venable Tire Co.
A. After I was bringing this suit. He kne'v I had employed you.
Q. Did he tell you then 1
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A. That he haa about decided to turn that rent ·over· to
Venable Tire Co.
Q. Is that what you had insisted on before that?
A. Yes.
Q. He said he had about decided to turn it over to the
Venable Ti:re Co., and you now claim it as a proper item of
·
indebtedness f
·A. Yes.
. Q. For what years did lie collect this rent himself?
A. 1924, 1925, 1926.
Q. But for the contract that the Venable Tire Co.- made with
the Texas Co. to sell their products, would any part of this
rent have been paid by them for that building, but for your
contract 'vith them?
A. No.
Q. The contract for oil and gas was made by the \Tenable
':Pire Co. with the Texas Co.'
A. It was made for 'the benefit of Venable Tire Co. 7 but the
contract was made in the name of V. D. Venable.
Q. But as between you and V. D. Venable, who was it made
with?
A. We had talked it over, and we agreed that i1: was better
to take it on on account of the $50 rent.
Q. Then was there any suggestion between you and him at
the time when you were discussing it that the Texas contract
was to be made for the benefit of V. D. Ve11able f
page 45 ~ A. No.
· Q. State whether or not by virtlw of the contract between the Venable Tire Co. and the Texas people that
this rent was promised by the Texas Co.? "\Vas it by virtue
of that agreement to sell their products f
A. Yes.
Q. It 'vas for a place to do business in, for their products
was it not?
A. Yes.
Q. Did V. D. Venable ever do a.ny gas busi11css with the
~rexas Co. in h{s own name?
A.. No, it was all done for the Venable Tire Co.
Q. Did Venable Tire Co. buy the ·gas¥
A. Yes.
Q. Did you settle with the Texas Co.~
A. Each time they put the gas in, I gave hirn a check or
the money right then.
·
Q. And V. D. Venable had done no gas business at that
time except what had been done between them and the Standard Co.Y
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.A. No.
Q.. When the Venable Tire Co. took on the 'Texas Oil Co.,
(fjd V. D. Venable drop the Standard Co. contract1
A. Yes.
Q. The new place was at the same place of the old Standard
equipment?
A. Yes.
Q. J\fr. J\fcNutt, at the time the Court appointed a receiver
in this case, I believe you had a lot of stock in trade as mercllandise, and parts, did the receiver make an inventory of the
stock?
.A.. Yes.
Q. Does his book show the correct inventory so far as you
know?
.A.. Yes.
Q. Did he also make a report of the bills receivable and
bills payable of the firm, that is, the money that 'vas due by
you to other people and. the money due to your firm by other
people7
A. Yes.
Q. Were these books correct as far as you know?
A. Yes.
page 46 } Q. Do yon know of any other property belonging
to the Venable Tire Co. that the receiver has not
listed f
A. No.
Q. I notice there is one item of $100 which ·was paid by the
receiver to the Planters Bank in settlement of a note due by
the Venable Tire Co., was that payment made by the receiver
in agreement between yourself and V. D. Venable?
A. Yes.
Q. Are you satisfied that the receiver should make that
credit in settling his accounts?
A. Yes. I here,vith file as a part of this deposition a note
of such payment to be credited by the receiver. ·
Q. 1\fr. V. D. Venable speaks about the contribution of certain .ca.pital to the firm, which was made by the gas business.
I want to ask you if the capital of the firm did not represent
entirely a stock of merchandise 'vhich was duly inventoried
by the recevier?
A. Yes.
.
Q. Outside of the stock of merchandise and the accounts
due to the firm, was there any other capital so far as you know
at the time?
A. No. ·
Q. Did the oil and gas used by the Venable Tire Co. ever
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constitute any capital, or was it simply used and sold from
week to week 1
A. That was all.
Q. Which \Vas the most profitable part of the business so
far as you know, the tire business or the other partT
A. Well, we made more money on the gas and oil.
Q. Did you attend to that yourself all the time Y
A. Yes.
Q. "\Vhat about this gas and oil business when you started,
was it of .any consequence'
A. No.
Q. Did you develop tbe business yourself 1
A. Yes.
Q. Who had run it before you took it over, V. D. Venable,
or his employee 1
·
A. We had a young man and I don't remember
page 47 ~ his name now.
Q. I want you to tell the Commissioner \vhether
you know of any items that should have been credited to the
Venable Tire Co. that were not properly credited, after your
investigation?
A. I do not know of but one.
Q. What about that?
A. I know of a tire that was sold that was never any record made of or any credit made of it.
Q. Was it sold from the stock of Venable Tire Co. Y
·A. Yes.
Q. To whom was it sold Y
A. To a man named Reed.
Q. By whom was it sold Y
A. V. D. Venable.
Q. Was it accounted for Y
A. No.
Q. How do you know it was not Y
A. It was not rung through the cash register where everything was' to be rung through.
Q. Was it paid to ~Ir. Venablef
A. Yes.
Q. How muchY
A. $27.75:
Q. Have you a memorandum of this sale T
A. No. Well, I hand· you herewith a check given by R. L.
Reed to the Venable Motor Co. for $27.75 and collected by
the Venable Motor Co.
Q. Is that amount due to the Venable Tire Co. by V. D.
·v·enable?
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A. Yes.
Q. Do you know that the tire belonged to the Venable Tire
Co.1
A. Yes.
Q. Did you talk to Mr. R. L. Reed about it!
A. Yes.
Q. You kno'v that is due and payable?
A. Yes.
Q. Do you know of any other items that you can recall, if
you can, tbat V. D. Venable is due to the Venable Tire Co.
besides this automobile tire 1
page 48} A. No, I do not know any items. That is the
only thing that I could come right out and say.
It 'vas the 5th of July, 1926. I left there about twelve oclock,
and I left him there, and this tire was bought after I left.
e
did not keep open the whole day. I am filing .this check
marked "Exhibit che<!k".
Q. Do you know that that check was never deposited to the
credit of the Venable Tire Co. Y
A. No, it was never deposited. I went· to the bank afterwards and asked for the deposit slip of the 6th, he deposited
the money on the 6th, and that check was not listed, and here
is another thing; this is why I know it ought to be on this.
'J1ha t cash register ring·s everything and there is no tire sold
on that day. The cash register did not show that he checked
in this amount of $27.50, and it was not deposited in bank.
"'vVe kept a cash register receipt that each item sold was to be
put on the cash register and this did not sho'v it, and I investigated it and found it w·as not there, and went to the
bank and founci it was not deposited.
Q. Did R. L. Reed ever tell you later that he gave that
check to 1\Ir. Venable for that tire?
A.. Yes.
Q. Mr. Venable states in his answer that he contributed in
cash about $1,000 to this partnership, did any such contribution ever come to your attention in any way¥
A. No.
Q. Was it ever made by Mr. Venable 7
A. No.
Q. Have you investigated the cash deposits made to the
partnership during its existence Y
A. I used to look over the bank book each week.
Q. Does the reciever no'v have that bank book!
A. Yes.
Q. Was ever such contribution made by 1\ir. Venable?
A. No.
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Q. 1\;fr. V. D. Venable states in his answer that on Jan. 1,
.
1921, a memorandum and agreement was made by.
pag·e 49 } him and agTeed upon by you, as to the contribu-

tion that each partner had made to the partnership business, and I herewith hand to you what purports to
be a copy of this memo:randum, as filed in his answer, I want
to ask you if you ever saw or heard of that alleged memorandum at any time before you saw this answer¥
A. No, sir. I never saw that before.
Q. Did you ever agTee· to any such alleged paper that has
been shown you Y
A. No. .
Q. Did 1\fr. v·enable ever present it to you or ask you to
agree to itt
A. No.
Q. Did he ever talk to you a bout it at all?
A. No.
Q. State whether or not l\Ir. V. D. Venable has contributed
any· money to the partnersihp business during the continuation of this partnership 7
A. None but the $250 that I told you about, he put in the
·balance of $250 I had lent him.
l~ That was the only item that 1\Ir. Venable ever contributed to the support of the partnership'
A. Yes.
Q. Are you familiar with the contributions· so as to know
that as a fact f
A. Yes.
Q. 1\fr. Venable states in his answer, that the oil and gas
husiness had been conducted by the partnership before you
made a contract with the Texas Oil Co., is that true 7
A. Yes .
.Q. What gas business was that ?
A. Standard Oil, we were selling.
Q. How long had you sold for the Standard Oil Oo. ~
A. Just sometime after we went into business up there, he
·turned that over to \Tenable Tire Co. Just directly after we
got started.
Q. And then you conducted the S'tandard Oil contract in
the name of Venable Tire Co. until you got the Texas Co. 7
A. There was never any contract made between
page 50 ~ Venable Tire Co. and the Standard Oil Co., he
already had this contract but just turned the business over to Venable Tire Co.
Q. I misunderstood your statement as to that. The question I am asking is this : had the Venable Tire Co., by agree-
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ment between you and V. :p. Venable, been operating and conducting the Standard Oil contract up to the time the Texas
Oil Co. contract was made 1
.A. Yes.
Q. Mr. V. D. Venable admits in his answer that the Texas
Oil Co. was to pay $50 a month for the use of the premises,
or so much thereof as was necessary to carry on tlte gas and
oil business, is that the premises where you conducted the
'J~exas Oil business ?
A. Yes.
Q. Was that agreement made for the benefit of the contract for retailing the oil business at that place?
·A. Yes.
.
Q. Mr. Venable states in his answer that this $50 a month
was to be paid for the purpose of making the place convenient
and attractive, and in that way induce customers, do you recall how it was improved 7
A. There was -a drive-in station made there, a cement floor,
and then this inside was all .painted; that was done by the·
Texas Oil Co. That 'vas all the beautifying, etc., it was
painted by the Texas Co. ·
Q. Is it the custom of the Texas Oil Co. to beautify such ·
places where they have retail business and to pay the retnal
for itf
A. They beautify them all. They will paint them. They
do. not pay rent for all of them.
Q. They did agree by contract in this particular instance?
A. Yes.
Q. 1.\Ir. Venable states that ·he paid out something like
$2,500 to improve this building, what improvements does he
refer to?
A. He cut out the floor and made that drive in filling station. Then he added to the back ofi the building; to where the
~hop was.
Q. For whom was that done?
·
A. He was taking the back part of the old building for his
r.-ars.
Q. Was that ·done for the benefit of tlie Venable Motor

Co.1
A. He fixed up that, right back of the filling station for his
cars, and we had to have a shop so he had to build
page 51 ~ behind that.
Q. Did he take your .shop of the Venable Tire
Co. to make a place for his cars?
· ·
A. No, but had lt full frequently of old cars.
·
Q. Was that for the benefit of the Venable Motor Co. 1_
I
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A. Yes.
Q. Does the book of account now in the hands of the receiver show the amount of ;m.ony drawn from the business
.
·
by V. D. Venable so far as you know!
A. Yes.
·
Q. Did you ever have any verbal agreemnt of any kind with
:Nir. V. D. Venable as to this partnership, whereby your 'vages
'vere cut out of $2.50 per day, or any other reduction was to
be made in your indebtedness due by the firm a.t the time 1

Q. Are you familiar with the bills receivable to the partnership when the receiver took charge?
· A. Yes.
Q. Has the receiver collected any appreciable amount or
the bills receivable¥
A. I do not know about that.
(~. Does the receiver have the books covering his transactions?
A. I suppose so. I have not looked over them.
Q. V. D. Venable claims in his answer that the partnership
, owes him $1,300 in rent, is there any such debt due by the
Venable Tire Co. to V. D. Venable, or any part of it?
A. We had not paid any rent, that much rent accumulated,
but this $50 I have claimed ought to take care of that with
$10 a month over. The rent was $40 a month.
Q. Was $40 per month the amount Venable Tire Co. was
· to pay to Venable Tire Co. for the building?
A. Yes.
. Q. Was $50 a month the amount due to the Venable Tire
Co. by V. D. Vena.bleY
A. Yes.
Q. Are yol.J willing to offset one for the other so far as it
goes?
A. Yes.
Q. It is stated in the answer filed by V. D. Venpage 52 ~ able that the partnership of Venable Tire Co.
agTeed to pay all overhead charges such as taxes,
insurance, etc., in addition to the $40 a month rent, after the
improvements were made, was there any such contract as
that?
A. Yes, they were paid-taxes and insurance.
Q. By whom¥
A. By Venable Tire Co.
Q. It is alleged in the answer of V. D. Venable that the
b.usiness sustained losses during the y.ear 1921-1922 and 1923,
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owing to the fact that automobile tires fell off very much in
value, do you kno'v anything about such loss that he referred
tof

A. It was not a loss at the end of the year; at the end of
the year when the busines_s was wound up, it showed a balance on the right side. Didn't show a loss. It showed we
made some money.
Q. Did you make money each year in your business 7
A. Yes.
·
Q. It is alleged by 1\tir. Venable that finally the property
you purchased from G. W. Buckberrough had to be junked
as worthless, was there much loss involved in thatY
A. Well, it was just a vulcanizing plant that had to be
junked. When the cord tires came in, it went out of date.
The vulcanizer was not big enough to take the cord tires, it
would hold fabric tires.
Q. Was there much loss attached to this machine?
A. ·Well, not so much.
(~. What amount would you sayf
A. It was worth about $200.
CRDSS EXA].ITNATION.

By Jud-ge Watkins:
Q. Mr. M~utt, I believe you stated in your examination in
chief that you always had access to the books?
A. Yes.
Q. Did you ever check up with the records iu the books of
account the facts that you have just introduced here in the
eg·inning of you, testimony, and ascertain if all of these checks
were credited to you as having been advanced to the Tire
Co.
page 53 } A. No, sir, that is the trouble, there was no book
of that sort kept. No records to go by. That is
the trouble of tl1e whole thing.
Q. So the only evidence that you have got that these
amounts were paid on account of the amount due by the Venable Tire Co. are your verbal statements as to what these
cheeks went for?
A. Yes, sir, some of the parties here that I can prove them
by that I paid it for the Venable Tire Co.
Q. I notice in looking over these checks that not one of
them contain an earmark that you advanced the respective
amounts for the benefit of the Venable Tire Co., and now I
understand you to say that no memorandum was kept of these
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amounts or anything represented by these checks, that is: no
entry of these on the books ?
A. He did not keep any books of that sort.
Q. If he had borro\ved $500 from the bank for the benefit
of the Venable Tire Co., would there be any place in his
bookkeeping to enter that fact that he had borrowed $500t
A. I never saw where he entered it. \'7e borrowed money
once in a while, and we just knew we had borrowed it.
Q. Did you ever call Vr. Venable's attention to the fact
that these checks represented money that you had advanced
to the Venable Tire Co.?
A. I told him that I had the old vouchers for the money
that I had put into the business.
Q. Did you at any time during the partnership ever have
.any settlement with Venable showing what you had put in
the concern 7
A. Back some years ago, ·we were counting it up there
one night between us, and we did not do it by any checks
or any record, it 'vas done by memory. ·That was all, I said
I had the old checks at home that I had given for different
purposes for the firm.
Q. But you did not exhibit the checks themselves as evidence of your contribution to the \Tenable Tire ·Co.~
A. No, he did not ask for them a.nd I saw no use in it. He
di<.l not ask to see them. It was just a. casual conversation
talking about the business. I told him about what I had put
in it.
Q. Did you ever have a.ny accountant to go over
page 54 } the books kept by the \Tenable Tire Co. to ascertain what \Vas the status of the partnership1
A.· No, sir, not until right at the last, a man named Cook
\Vent over them.
Q. Were you ever furnished a statement of that acc-ount
of Cook's!
A. Yes, I sa:w the statement.
Q. Did you ever have any other accountant to go over the
books and check up on that account known as the Cook ac~ount?

A. Yes.
Q. Who was it?
A. 1\Ir. ~L G. l\IIcClanal1an.
Q. Did Mr. McClanahan's statement of the business differ
materially from that of 1\Ir. Cook's ~
A. I have never seen 1\ilr. 1\IcClanahan 's statement. I told
him to turn that over to Mr. Thompson.
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Q. Could you furnish the report of McClanahan of his
investigation 'vith your deposition!
A. (It is understood that when ~fr. McClanahan is put
upon the stand, he will file his report that he heretofore made
out as a part of this record, ·and it is understood that the report known as the Cook report will also be filed during the
progress of this investigation as a part of the record.)
Q. This building in 'vhich Venable Tire Co. did business
was o'vned, I understand, by V. D. Venable·¥
A. It 'vas not w·hen we first went in it. It was afterwards
owned by him.
.
. (.J. Was it owned by V. D. Venable at the time that a contract was entered into with the Texas Oil Co.?
A. Yes.
Q. Is it not a fact that in order for the Texas Oil Co. to
establish a filling station there, it was necessary to ~ake
some changes and improvements in the plant so that it could
be made more attractive?
A. Yes, sir.
(~. Were not these changes made on V. D. Venable's property at V. D. Ven~ble.'s expense?
page 55 ~ A. Not all of it, the Texas Co. did part of it.
Q. Then it was either done by V. D. ·venable ·
himself or the Texas Oil Co. by permission of V. D. Venable?
A. Yes.
Q. And so what is known as the part consisting of considerable improvements made to the property, that it mi~ht
accommodate the business of the .Texas Oil Co. in its agent
disposing of its gas and oil? ·
A. There was considerable expense.
Q. At that time, V. D. Venable entered into an agreement with the Texas Oil Co. by which the Texas Oil Co. ""as
to pay to him $50 a month for this improved condition of
that part?
A. Yes, $50 a month.
Q. After that, the Venable Tire Co. went into- the sale of
gas and oil-the Texas Gas & Oil?
A.. Yes, hadn't sold any Texas gas up to that time..
Q. So all the Venable Tire Co. did was to take over the
·
sale of the gas and oil?
A. It had already taken it over several years before that.
Q. It doesn't make any difference, what I am after is: did
the Venable Tire Co. take over the agency for the sale of the
gas and oil of t4e Texas Co. Y
A. Yes, as soon as it wa-s put in.
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Was there any written agreement between the Venable
Co. and the Texas Oil Co. Y
Yes.
vVhat was the nature of that contra.ctT
A. I never r~ad the contract, Judge.
Q. Do you know if such a contract is now in existence bet ween the Venable Tire Co. and the Texas Oil Co.'
A.· I think the lease is out. I do not know.
Q. Do you recall the 1iature of that contract 1
A. I never read the contract.
(~. You have no idea then what was contained in the contract between the Venable Tire Co. and the Texas Co.?
A. The contract was made for three yea.rs.
page 56 ~ Q. And you do not know what it contains'
A. Nothing except what V. D. Venable told me.
Q. 'Vhat did V. D. Venable tell you?
A. He told me that he had an agreement '""ith the Texas
people that they "rould put in all this equipment, and help to
. back up that front and pay $50 a month rent for it and rent
it back for $1.00 a year. It seems it had to be some consideration on both sides.
Q.. Then as I understand you, the Texas Oil Co. rented from
V. D. Venable this ground and with these improvements at
the price of $50 per month'
A. Yes.
Q. And then the Texas Oil .Co. who then had control of
the plant rented it back to the Venable Tire Co. for $1.00 a
yearY
A. The Venable Tire Co. never had the contract either way
with the Texas Co.
Q. Then all you have been saying is a mistake. I have
been asking you about a contract behveen the Venable Tire
Co. and the Texas Oil Co., and you said they had such a contract, but you had never seen it 7
A. Venable Tire Co. never had any contract with the Texas
Oil Co.
Q. Then you meant to say that the Texas Oil Co. and V. D.
Venable had a contract behveen them that you had never
seen?
A. Yes.
Q. But now you say that the Venable Tire Co. have had no
c.ontract with the Texas Oil Co. Y
A. I didnt' understand your question.
Q. Didn't you have a contract wit4 the Texas Oil Co. to
lease· this place at $1.00 a year Y
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A. No, sir, there was never any contract between the Venable Tire Co. and the Texas Co.
Q. Who did the Texas Co. lease this place to at $1.00 a
year?
A. It seemed they rented it back to V. D. Venable. I was
under the impression all the time that it was being rented
back to us, until after the contraet was aU over several months,
if he wasn't doing this for the Venable Tire Co., I couldn't
understand v,rhy he wasn't, and I talked the matpage 57 } ter over with him. I thought it 'vas going that
way. He told me that they had to take it in his
name on aecount of his being the property owner. That they
wouldnt put their equipment on his land·without making the
contract with him; that the Standard Oil Co. had had the
contract with him for the same reaso1i that the equipment was
put on his property.
Q. N o,v, did the Venable Mot{)r Co. rent any part of the
Ilillsman or Venable building in which they did business 7
A. Yes, sir.
Q.. What were they to pay rent for it 1
A. $40 a month.
Q. For any particular space, or how much?
A. We were to have all except he had a room there for his
cars, and we were to have the shop, and the office, the room
that we l1ad built there, and a store room on the other side,
and the front as he always considered it, the whole business
except his store room, and rear storage room for his used
C·ars.
Q. Both the Venable ~:fotor Co. and tl1e Venable Tire Co.
were to have access to the respective portions of the building
that they used for their purposes 1
A. Yes.
Q. Now you were to receive under the contract $2.50 a.
day for services rendered to the Venable Tire Co.? ,
_ A. Yes.
·
Q. Did you ever render any account of wages due for the
per diem work that you had done from time to time to V en·
able Tire Co. 1
A. No, sir. I thought this contract took care of that.
Q. And so you were never credited on the hooks with any
per diem at any periods during the partnership agreement?
A. When I drew a check for $20, $50 or $100, it was charged
to W. ~L ~feNutt as cash.
·
Q. Did you miss any days during these years that you were
working for the Venable Tire .Co.?

5.8
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A. Yes, I missed a few. I w·as sick a few times, a day or

two.

·
.
Q. Did you charge him for a per diem ·for the
page 58 time you were sick~
A. I 'vas away once about three davs and an-'
other time a week.
..
Q. Did you give the Venable Tire Co. ·any credit for those
days that you were sick or days that you were awayt
A. Never was anything said about it, but in that time, that
was all the vacation that I ever had. \Vorked day a.nd night;
worked several years longer, all counted, if my hours were
eounted.
.
Q. Did you receive a letter last July from A. D. Watkins
enclosing a statement showing the assets and liabilities of
.the company, have you got· that statement now or did you
receive it?
A. I received a letter from you saving that you were sending a statement.
.,
Q. Was any such statement in that letter~
A. No, I do not recall it. I never sa'v it. I would have
brought it here with that letter.
Q. Hav-e you gone ·over the statement of Cook or ~fcClana
han and come to any conclusion as to the accuracy of those
two statements?
A. I have not seen the ~fcClanahan statement. I looked
over Cooks statement some. I suppose it is correct so far as
the records he had to get it from.
Q. The records were megre 7
A. Yes.
Q. That check of R. L. R.eeds' that you have introduced
l1ere as partial evidence to the fact that a tire was taken out
of the Venable Tire Co. store and sold to R. L. Reed and not
accounted for, did you ever call .~fr. Venable's attention to
tlwt fact?
·
A. No, sir.
Q. }fight it not have been an oversight, or-forgot to put
down -the item in the day book 1
.A.. Well, I don't think he could hardly have forgoten that
fnct. Don't think he would.
.Q. You never forgot to put down any items during your
whole time there?
A. Yes, I have forgotten to charge things occasionally. It
was just as natural to come to that cash reg·ister after you
got them in your hands, and tha.t '\Vas his talk all the time,
"Ring up right no\V before you charge anything
page 59 ~ else".

t
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Q. But did you ever forget to ring up?

A. I do not kno'v that I ever did, don't remember that I
ever did.
Q. But you might have done it?
A. l\.fight have done it. I am a human being like anybody
else.
RE-DIRECT EXAl\iiNATION.

Q. 1\'Ir. ~:fcNutt, you have stated that 1\'Ir. V. D. Venable
told you at the time that the contract was made with the Texas
Company for the Oil and gas business, that tlie business was
for the benefit of the Venable Tire Co., is that correct Y
A. Talked the malter over with me in a business way and
asked my advice about .it.
Q. Did- he speak of it at the time the contract was made as
it being made for you and him 1
A. Yes, if he had been making it for himself, he wo~ld not
have consulted me.
Q. After this contract was made with the Texas Co., did
the Venable Tire Co. conduct this oil a.nd gas business without any interruption and at the same time, V. D. Venable
never did a day's business in the name of V. D. Venable- under this Texas contract, did he?A. Yes, that is true.
Q. Was the gas and oil under the Texas Oil contract paid
.for by the Venable Tire Co. Y
A. Our check stubs will show that.
Q. Were all deposits from the sales under the Texas Oil
Co. made to the credit of the Venable Tire Co.?
A. Yes.
.
Q.. Was this continuously done as long as you run t~e Texas
Co.?
A. Yes, as soon as we started our business.
Q. vVas that done with the knowledge of V. D. Venable¥
A. Yes.
Q. Was it done in accordance with the conservation you
and Venable had had about this Texas Oil Co.!
A. Yes.
Q. vVas the contract spoken of by V. D. Venable as your
contract and his with the Texas Oil Co. at aU
page 60 ~ times Y
_
.A.. I don't know that the contract was ·mentioned
except in this way. He talked things over with me about
making a contract with, the Texas Co. .What I thought of
making the change.

·~~-----------
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Q. From the time that was talked of, when the Texas Oil
contract was entered into, did it commence from that moment henceforth to be operated by the Venable Tire Co. 7
A. No.
Q. Did V. D. Venable as a member of the Venable Tire Co.
look after this contract for the partnership in dealing with
the Texas people Y
·
A. Yes.
Q. Did you leave that to him to do?
A. Yes.
Q. Did he report to you what he had done?
A. Yes.
Q.. Was your information based upon what he told you
from time to time f
A. Yes. He didn't tell me then; he didn't claim: the business as his. He told me why he made it in his name, on account of him being the property owner.
Q. Was that explanation. given to you at the time the contract was made or thereabouts 1
A. A little while after that when I was complaining about
this $50 a month.
Q. Was the business conducted as a part of the Venable
Tire Co. business
A. Always conducted as a part of the Venable Tire Co.
business.
Q. Did V. D. Venable in his own right ever have any bank
account or business transactions in oil and gas business since
the formation of this partnership?
A. Not after he turned the oil and gas business over to us.
Q. And that was durhig the Standard Oil contract?
A. Yes, during the Standard Oil, and all the time the
Standard Oil contract was turned over to the ·vena.ble The
Co., Venable never had any individual business 'vith the
Standard Oil Co., or the Texas Oil Co. It was all done by
the Venable Tire Co.
Q. And he reported to you the situation all through.
A. Yes.
page 61 r Q~ You have stated that you had no business
agreement with the Texas Oil Co., I want to ask
if that was a part of the Venable Tire Co. business that you
left to be handled by Venable?
A. Yes.
Q. And did he report to you from time to time1
A. Yes.
·
Q. Did he speak of the contract as being ''our'' contract t
A. He spoke of the business as our business.
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Q. I am not referring to the rest of the business, I am re·
ferring to the oil contract and the business involved in the
Oil and Gas contract. Did l1e speak of that as our business
in each instance ?
A. Yes.
Q. And all the purchases and checks were made in tho name
of the Venable Tire Co. 1
.
A. Yes, the Texas books will show that. It was always
hilled to Venable Tire Co. Our stubs on ilUr check book will
show that it was paid for with our c.hecks.
Q. S'peaking of the checks that you gave in contribution
to the capital of the Venable Tire Co., is there nny doubt that
every one of those checlis were given for the Venable Tire
Co.?
A. No, sir.
Q. It was suggested to you by Judge Watkins that possibly
sc,->me of these checks might have gone for other purpo"Ses. I
'vant to know if every one of those checks that you have filed
'vere paid for the benefit of the Venable Tire Co. and whether
or not 1\fr. Venable kne'v of it.
A. Yes, he knew of it. A great many of them, he would
tell me to pay this man, etc.
(,J. And were those payn~ent you refer to emhraccd 111 these
different checks 1
A. Yes.
Q. In regard to the bookkeeper's account, or ~tatement
you refer to, gotten up by 1\fr. :McClanahan, did you get :\fr.
McClanahan to go over those books yourself f
A. Yes.
Q. Did you pay him for itt
A. Yes.
Q. Did Mr. McClanahan have access to the books
page 62 ~ and pa.pers of the. partnership~
A. Yes.
Q. Did he make such inspection and go over the books~
A. Yes.
Q. Did he make a statement as to the partnership assets?
A. No. wl1en I got him to take charge of it and go over it,
I told him to make all of his reports to you.
Q. Did you pay him for the work!
A. Yes.
Q. Did you give ~fr. 1\-lcClanahan or request him at the
time he did this work to get access to and inspect all of the
books that were available Y
A. Yes.
Q. By whom had these books been kept 7

--------~--
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A. By

·v.

D. Venable and his 'vife .
~Ir. 1\IcClanahan getting access to
all the books that you had any kno,\rledge of in making up
his statement~
·
A. Yes.
. Q. Did you insist upon

R.E-CROSS EXAl\1INATION.

Q. Is it ·not a fact that V. D. Venable had hvo contracts
with the Texas Oil Co., one of them containing an agreement
to pay $50 a month for the use of the locatio~, after it had
been improved, and· another contract to rent back to V. D.
·venable for the purpose of conducting the gas and oil business, for which he "Tas to pay $1..00 a year rent Y
A. I never saw either one, Judge.
V. D. Venable told me that, and I was testifying that I
had never seen the contract.
.
Q. But you also testified that the Venable Tire Co. took
over the gas and ~il business from V. D. Venable, who had.
a contract with the Texas Oil Co.?
A. Y~s, it seems so, but my understanding in the beginning
w.as that the contract 'vas being made for Venable Tire Co.,
hut afterwards if came to light that he made the contract to
himself.
Q. rrhen I undersand you to stnte that the Venable Tire
Co. 'vas taking over the lease of V. D. Venable of his
property¥ ·
A. Venable Tire Co., was renting the place. And my impression 'vas that Venable Tire Co. was renting
page 63 ~ to Texas Oil Co.
Q. You understand no,v, that the Venable Tire
Co. '\\"as renting out this location. and improvements made
for the purpose of doing the gas and oil business, and yet the
Venable Tire Co. did not pa.y one cent for the improvements
in making that place?
A. No, they didn't pay it.
Q. You also stated in your previous answer to a question
that the Venable Tire Co. only rented such portion of this
property as would be ilecessary for the use of their business and that the Venable Motor Co. used the other part for
their business Y
A. He only reserved that store room for his business and
access to it.

-----
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EXA~IINATION.

Q. At the 'time that V. D. Venable rented this building to.
the Texas Oil Co., is it not a fact that the Venable Tire Co.
then had a lease on these premises and that he could not rent
it to the Texas Oil Co. without the consent or the benefit of
the Venable Tire Co.? Is that true f
A. Yes, we were certainly leasing it at that time.·

And further this deponent saith not.
Signature waived.
The further taking of these depositions is adjourned over
to a time suitable to the commissioner, and other parties.
State of Virginia,
·County of Prfnce Edward, to-wit:
The foregoing depositions were duly taken, reduced to writing, signatures waived, before me, J. T. Irving, Commissioner
in Chancery for the Circuit Court of Prince Edward County,at the time and place mentioned in the notice which is attached.
Given under my hand this the 24th day of May, 1927.

.
J. T. IRV1NG,
Commissioner in Chancery for Circuit Court· of
Prince Edward County.
Fee due to A. M. M. Fallwell, stenographer, in taking
these depositions, . . ............................ $20.00
See page 9 of this record fO'r "Exhibit Contract"-between V. D. Venable and W. M. McNutt.
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ohase City, Va., July 5, 1926
THE FIRST

~IONAL

BANK

Pay to the ~rder of Vena~Motor Co.
27.75
Twenty-seven 15/100 ............................. Dollars

~

R. L. REID

(This check endorsed: Venable J\fotor Co. &c.)
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Farmville, Va., June 11, 1919.
THE PEOPLES a·riONAL BANK

Pay to the order of G. \V. Buckberrough
$572.13
Five Hundred Seventy-two ~13/!00 .............. Dollars

<

W. J.\!f.

~lcNUTT

(This check endorsed: G. ~Beckberrongh)
Farm-ville, Va., June 24, 1919.

THE PEOPLES ~TIONAL BANI{
Pay to the order of C. vlM:offett
$237.11
T'vo hundred & thirty-seven~l/100 .............. Dollars

<

(This Check endorsed:

cQw.

W. M.

~IcNUTT

~{offett)

Farmville, Va., June 25, 1919.

THE PEOPLES ~TIONAL BANI(
Pay to the order of V. D. V::ble
$500.00
Five hundred & 00/100 ..... ~ .................... Dollars

<

W.

~I. ~fcNUTT

(Thise check endorsed: ~. Venable)
page 65

~

· Farmville, V a., July 3, 1919

THE PEOPLESaTIONAL BANI(
Pay to ~he order of C. W.~ffett
$73.05
Seventy-three & 05/100 ..............· .............. Dollars

<

(This check endorsed: C.

~Moffett)

W. M. McNUTT
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Farmville, Va.,. July 14, 1919

THE PEOP$ NATIONAL BANK
Pay to the order of ~ley & ]\{otley
$410.15
Four and ten & 15/100 ....................•....... Dollars

. <. ·

W. M. McNUTT '

(This check endorsed Pnotley & Motley
W. H. Motley)

.

Farmville, V a.., July 26, 1919

·

THE PEOPQ NATIONAL BANK
~

Pay to the order of Venable Tire Co.
One Hundred. & 00

$100.00
11oo.< ........................ Dollars
~

W. M. McNUTT

{This check endorsed: Venable Tire Co.)

r'"J

Farmville, Va., July 28, 1919

THE PEOPLES NATIONAL BANR
~

Pay to the order of
TJ;rirty-six and no/100

T~ Co.
$36.00
-~· ....................... Dollars

W. M. McNUTT
(This check endorsed: The Texas Co.)
page 66 }
_

_.,.

~

Farmville, Va., Aug. 4, 1919

THE PEOPLES NATIONAL BANK
~

·

Pay to the order of EJ. Booker
$54.46
Fifty four & 46/100... ~- ....................... Pollars
W.M·.McNUTT
(This check endorsed: E. R. Booker)
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Farmville, Va., .Aug. 20, 1919

THE PEOPLES

NA~AL BANK
I--(

.

Pay to. the order. of L. B. Will
$265.00
Two hundred and sixty five & 00/~ ............... Dollars

..

. ~

W. M. McNUTT

(This check endorsed : L. B. Will)
Farmville, Va., .Apr. 13,""20

THE fEOPLES NAQNAL BANI{
~

<...............

Pay to the order of V. D. Venable
Two hundred .&.:fifty .00/100 ....
•

~·

$250.00

Dollars

W. M. :McNUTT

(This check endorsed: V. D. Venable)
(

Farmville, Va., 3-16-20

THE PEOPLES NAQN.AL BANK
Pay to the order of A. V. Wa1Aen1
$147.50
One hundred and forty-seven & ~00 ............. Dolla:rs
~

· W. M. McNUTT

(This check endorsed: A. V. Walden)
~annville,

Va., 3:-24-20

THE PEOPLES NAfmNAL BANK
1--4

· Pay to the order of V. D. Ven~e
$600.
Six· Hundred & 00/100....... -~· ...... ·......... Dollars
~

(This check endorsed: V. D. Venable)

W. M. McNUTT

V. D. Venable v. ,V. 1L 1!cNutt.
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(NOTICE TO V!.CATE BUILDING)

To V. D. Venable and W.

~I.

McNutt-

Take notice tha.t I ·will demand possession of the following described premises on November 1st, 1926, which is being occupied by you at present as Venable Tire Co.,
That certain lot of land with all building thereon located
on the west side of Main St. in the Town of Farmville, Va.,
fronting 71 feet on Main .St. and running hack to North St.,
.and fronting 34 feet and 4· inches on North St., and being the
same property purchased by me from W. J. Hillsman and
wife and which deed to the same is duly recorded in Deed
Book 69, page 436.
Dated this 31st day of July, 1926.
V. D. VENABLE Owner.
page 67 }

The further taking of these depositions was resumed on April 6, 1928 at the office of J. Taylor
Thompson in the to,\TJl of Farmville, Va., by consent of parties by counsel.
Present: .J. Taylor Thompson, Attorney for complainant;
Watkins & Brock, Attorneys for defendant; J. T. Irving~
Commissioner in Chancery.
The witness,
W. M. McNUTT,
being called in rebuttal, testified as follows:
(Mr. Brock: Counsel for V. D. Venable wants to· call attmition to the fact that any questions or answers not strictly
in rebuttal are hereby objected to.)
By

~!r.

Thompson:

Q. Mr.. McNutt, Mr. V. D. Venable states in his deposition

in chief that sometime subsequent to June 1919·, he entered
into a parol agreement with you by w.hich you and he agreed
to take over the business that he wa.s at that time conducting
as the Venable Motor Co., and agreed to combine it under the
name of the Venable !fotor Co., and that said business included everything except the new car sales, is he correct in
that statement?

68
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A. No, sir.
Q. Just tell "rhat business, if anything-, was turned over to
the Venable Tire Co. by l\fr. Venable subsequent to your
"rritten contract 'vhich is in evidence before the commissioner already?
A. The gas and oil business was turned over to the Venable Tire Co. and the repair business.
·
Q. What did that gas and oil supply. that was turned over
to the Venable Tire Co. consist of?
A. It was just the little stock that he ha~ on hand, the
equipment belonged to tl1e Standard Oil Co.
Q. How mnch 'va!:) the ~as and oil in stock and value T
A. Something like $100.
Q. Wbat else, if anything, in connection with the
page 68 ~ repair business was turned over to the Venable
Tire Co.?
A. A few tools, and a few bolts and springs, and a few accessories.
Q. Why did Mr. Venable turn this gas and oil and this
repair work over to the Venable Tire Co. at t.he time?
A. He had a young man that was working for him, and he
was about to quit him, and Mr. Venable said it did not suit
him to stay there and attend to th~.s oil and gas business as
close as he would have to stav to attend to it, and he asked
me what I thought of taking· 1t over in our business. I told
him I thought it was all right..
Q. After yon took over tl1ese particular items did the Venable Tire Co. tl1en conduct ti1e gas and oil business and the
repair business as a pa1-t of your partnership business 7
A~ Yes.
·
Q. Did the Venable Tire Co. settle for all further gas and
oil and accessor:es and collect for the repair workY
A. Yes.
Q. Did you have a memorandum at that time or book in
wl1ich a contribution made by V. D. Venable as to this transaction to the Venable Tire Co. 'vas recorded~
A. Yes.
Q. Where is that book~
A. I don't know.
- .Q. "\\7Jlen did you have it Y
A. I had it up to the time that :Mr. Cook made out tl1at
statement in 1926.
Q. Do you know what time of year?
A. In June.
Q. Who was Mr. Cookf
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A. He was the young man that had been 'vorki:ng with
Venable Motor Co. with the cars.
Q. What "ras he going to do with the bookY
page 69 ~ A. He wanted to make up a ffnancial statement.
Q. Was it by the con~ent of Mr. Venable and
yourself that thfs book w:as t:nrned over to Mr. CookY
.
A. Cook j:ust came to me and said he 'vanted that book, and
. I just felt that ~fr. Venable had as much right to it as I did.·
Q. W ~ Cook w'orking for Venable?
A. Ye·s .
. Q. Was he making up the statement for lVIr. Venablet
A. Yes.
Q. Wha.t beca~e of that book 1
A. I never saw it after this. I looked through the whole
place and have not been able to find it.
Q. Just state 'vhat memorandum 'vas ·in that book as to
the partnership contribution to the Venable Tire Co., and in
whose writing .this memorandum "ras made.
A. There was a statement of 'vhat I put in the business
in my handwriting.
.
Q. Is that the statement that tallies, and is the same as the
claim you make in this suit f
A. No not exactly.
Q. In 'vhat "ray does it differ?
A. That $600 item or check, that "ras not in that memorandum.
.
Q. Do you find tha.t the $600 check referred to in this case
was not correctly a contribution to the partnership, and you
w·ant to make that correction T
A. Yes.
Q. Why did you list the $600 check f .
A. It wag in a bunch with the other checks, and not being
able to find that book, just offhand, I thought it was the check
that belonged in that bunch.
Q. Have you found out since tl1at time that the $600 was
not a contribution on your part and you want that withra.wn T
A. Yes.
.
page 70 ~ Q. In other respects, did this memorandum book
of your partnership in the Venable Tire Co. tally
·with the claims in this. suit?
A. Yes,_ sir~
.
Q. Just state to the commissioner 'vhat this book contained
as to the contributions of V. D. Venable to the Venable Tire
Co.?
A. Right on the same page, right under my record of the
stuff that I put in,-was written in Mr. Venable's ha.ndwrit-

1
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ing what he had put in. This gas and oil, something like
$100, and some tools and a few accessories.
Q. What were they listed a.t in value 7
A. Those tools and accessories about $250.
Q. And you are ·sure that it was not in ex.cess of $300'
A. I am satisfied it was not in excess of $250.
Q. Then do you mean that the total contribution referred
to in the book as made by Mr. Venable to the Venable Tire
Co. was not over $350 f
A. Yes.
Q. Did he ever make any other cqntributions that were not
included in that book?
A. The $250 ·check that I had loaned him once, I stated
in my other deposition.
Q. That check has been explained in your previous evi·
dence?
A. Yes.
Q. Was there any other contributions 1
A. None that I ever knew of.
Q. Mr. V P.nahlf~ ~ta.tes in his deposition and presents it as
proof of his claim that you and he were ''doing business as the
Venable Motor Co., a certain letter head which he has filed
and marked "Exhibit letter head" in which your name appears o~ the letter heads of Venable Motor Co., I wish you
would explain to the commissioner how that happened and
'vhat you know about it 1 .
A. Mr. Venable told me that he· thought it 'vould
page 71 ~ be a good deal cheaper for us to have all of our
·
letter heads and bill heads made in one name; that
we knew the difference in the business ourselves and it 'vas
nobody else's business, and we would just have all our stationary together.
Q. Did he have this letter head made?
A. Yes.
Q. Did you talk to him after you saw the letter heads?
A. Yes.
Q. Ho'v long did you continue such letter heads?
.A. I do not know exactly how long, but it lasted until we
used up all that lot or paper.
Q. Was your name ever again put on the Venable }ffotor
Co. letter heads after that time f
A~ No not since.
Q. Did you ancl Mr. Venable know between yourselves that
yon had no interest in the Venable Motor Co. whatever Y
A. Certainly.
Q. I notice J\{r. Venable has also filed some road signs, and
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other forms of achTertisement, in which he refers to your bnsilWSs and his as that of the ·venable Motor Co., 'vhat about
these road sig11s and who made them?
A. We had some road signs made. They were made as
Venable }lotor Co. The advert! sing was supposed to he done
the same way to save expense.
Q. Did they advertise the Venable Tire Co. business in
the same building and thre'v the business to the same building
in that way1
A. Yes.
Q. Wa-R the Venable J\:fotor co·. and the ·venable Tire Co.
in adjoining building-s under the same roof~
A. Yes.
Q. "'\V"~"hen did you talk tb ~fr. \T(mable about this advertising
Uwt you have referred to; how soon after you saw it 1
.l\.. \Veil, I could not tell you exactly when, hut
page 72 } it was after it was all gotten out, very soon afterwards. ·
Q. An<l you say he told you it w·as done for economy in
advertising 1

A. Yes.
Q. \Vl1at

~lid he say about the public knowing it 1
A. That it did not. make any di-fference to the public, that
we knew our hnsiness in there, and it was no usc of having
hvo sets of advertisements.
Q. Did you at that time or any time subsequent ever claim
~my interest in the Venable ::Motor Co. or have any business
dealing-s with anybody concerning your business and hold
yourself ont as interested in the Venable 1\fotor Co.?
i\... ~ o sir, I never had anything to do with the Venable
1\fotor Go.
Q. I notice here is filed with the deposition of Jvfr. V. D.
Venahle an order marlied "Exhibit Order 2" and Exhibjt
order :3" \vhich purport to he signed by Venable l\.fotor Co. by
yourself, do you remember anything a bout that order Y
A. I certainly Higned it. That is my handwriting.
Q. \\-1Iat. was it for?
A. I- do 110t recall what it was for.
.
Q. \Vas it ever uge(l for any purpose that you know of?·
·A. I ~uppo~e it was ordering some stuff from these people. It looks like it was written to the Sparks-"\Vithington Co.
of .raekson, l\fichigan, and pertains to the loan of n display

sfna.d.

-

·

·

~

Q. Do yon ki1ow anything about such a paper?
A. It \Vas for the Spartan horns I think I signed that.
Q. For what reason did you sign it and ·why?
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A. \Vell, you had to sign for those things to get them,
they were loaned to you.
~ Q. \Yere they loaned to the Vennhle ~Iotor Co. or the Venable Tire Co. T
. A.. ~'hey were reallv loaned to the \Tenable Tire Co.
· Q. And just why did you sig11 the name of Yenpage 73 ~ able 1\Iotor Co., if yon can reeall 1
.
A. \Veil, the tra\·eling man just made it out that
way, and I just sig11ed it, as we had our hill heads that way,
and it neYer occurred to n1c t-lw t it made anv difference.
Q. But. at that time you- hnd no interest '~rhatever in the
\Tenable nfotor Co.
A. I never did have interest in it.
Q. \Vhat do you know ahont "Exhibit #3"? That seems
t.o he some order to the 'l,odcl Protective Co of R.iehmond 1 v·a.
A. That is my signature on it.
Q. For what purpose was tlwt sig·ned?
A. It was signed for some stnff we were getting from those
people. I do not recall jnst what t.T1is particular bill was
for. It was a rJ1eck proteetor.
Q. \Vas that used by the mu1 hie 'l,ire Co. or by the Venable 1\{otor Co., or both 7
A. Bv both. It 'v-as in the office tl10re.
Q. \v-r ere the offices ·of the two companies tog-ether?
A_. Yes, if "'"as always used in \VTiting cl1ecks.
Q. Mr. Venable states that there were other orders besides
this one I have just. referred to, ancl that the ''goods were
shipped that way, all contracts were signed that =way". Do
you know· of any contrach; that-. wei·e made and sig11ed by
yourself on behalf of ·venah1e 1\fotcn· Co. for any kind of
purchases beyoud these two orders referred to~

'r

A. No, s:r.
Q. ~fr. \Tenable states that the hank business if the firm
eontinued in the name of Venable Tire Co., were you familiar with the Venable '~riro Co's bank account?
A. Yes, sir.
Q. Did any of the Venable ~Iotor Co.'s money ever get into
the Vnnable 'firn Co.'s bank aecountY_
A. No, sir.
page 74 ~ Q. ~Ir. Vnnahle states f.hat he l1ad tw·o bank accounts at the Firs f. NationnT Rank as follow·s: "I
Iw-d two.; there, one in t.l1e .~wme ofV. D. 'Tenahle, and one in
t.he name of Venable ~Iotor Co., which took eare of the automohile lJusiness or car sales". Did you ever· have any thing
to do with either one of the aceonnts mentioned~ _
A. No, sir.
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Q. ~Ir. enable refers in his deposition to a memorandum
of the tax retn1~1 for 1920, and states t.hat the tax return was
for the 'Tenable ~:Iotor Co., do you kno'v anything about that
tax return that he refers to?
· A. I do not kno'v anything· about the Venahle ~fotor Co.
return. I know we had to make out one on very short notice.
Q. Who do you mean by "we"?
A. Venable Tire Go.
Q. Did you make out a. separate tax return for the Venable 'Tire Co. that year?
A. Yes. I do i1ot kno'v anything about his, don't know
whether he made out one or not, but we stayed there one night
nnd got up our figures in our business, Venable Tire Co.
business, and he took the return do,vn to the hotel to the g·entlonlan the next dav.
Q. 'Vas tho gentleman you mention the income agent here
for such purpose¥
A. Yes.
Q. Do yon remember about the time that ~fr. J. W. Fretwell bought an interest in the Venable 1\fotor Co.?
A. I rememher he w·as there connected 'vith J\fr. \Tenable.
Q. \VaH he connected ·with 'Tenable 1\·fotor Co.?
A. Yes.
Q. l)id yon have anything· to do with the Venable J\IIotor
Co. at that time?
A. No.
Q. Did ~fr ..T. ,V. Fretwell ever eonsult you about
png·e 75 ~ the management of tho Venable ~fotor Co. duringthe period he was there?
A. No.
Q. Did Fretwell have anything to do with Venable Tire Co.
while he was there?
A. No.
Q. nir. 'Tenable states in an answer he made on page 5
''that. all profits made subsequent to .July 191.9 from the gas
and oil business by the 'Tenable Tire Co. was to be credited
to him, until there should accumulate an equal amount to
his credit. as to your credit'', clo you recall any such agreew
n1ent as that?
A. No. sir.
Q. "\Vhen the oil and gas supply amounting to about $100
was i urn eel over to the 'Tenable Tire Co., what equipment was
it then contained in?
A. In Standard Oil Co. equipment.
Q. Who thereafter conducted the filling station?
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A. I did it and ~Ir. Venable did it when he was about there.
Q. Was it operated henceforth under the Venable Tire Co.~
A. Yes.
Q. Did l1e Vena l)le Tire Co. pay thereafter for all supplies
used in the station 1
·
A. Yes.
Q. 1\Ir. ·venable states that he put into tl1e business the
earnings he made off of cmr repairing, cutting 'vincl shield
glass, and other .items mentioned in his statement-do you
recall any such contributions of that kind that he made 1
.l\.. He did mechanics work and he clid cut wind shields, hut
I thought that just went along; he promised in his contract
to do everything to promote the business as much as myself.
Q. During all this time that this work was done by l\{r.
Venable, did you continue to engage in daily labor for the
company1
A.. Yes.
Q. And both of you labored as your original
page 76 ~ contract provided for?
A. Yes.
Q. Did 1\Ir. ·venable devote any time to the business of new
car sales, or automobile transactions of the Venable Tire
Co.Y
A. For a long time he did not do very much ·with the car

sales ·business.
Q. ·what do you mean by tha.t answer7
A. He did not. sell many cars.
Q. Did he devote any time to the car sale business outside
of the Venable Tire Co. business?
A. 'Vhen he was away from there I did not know: "'hat he
was doing.
Q. 'Vas he away from there much of the time~
A. A good deal yes.
Q. ~f.r. ·venahle states that it was not any more of his business to keep. t.he books of the ·venahle Tire Co. than it was
your business, please state just who did the work of bookkeeping mostly betw·een you two gentlemen~
A. 1\lr. Venable did it.
·
Q. 1\fr. Venahle refers to a stock inventory of $6.055.00 and
furniture and fixtures of $968.02, 'vhat do you know, if any.
th!ng, nhout this stock inventory lw refers to1
A. I kno"r it was .an inventory taken. 'Ve kinde1· did it
togetllCr in a. way, but 'vhen it came to footing it up, he did -

that.
Q. ·what inventory was that you refer

A. That was Venable Tire Co.

to~

1

-
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Q. Who l1ad purchased that inventory of stock and merchandise you refer to?
A. Venable Tire Co.
Q. Had it been paid for out of the Venable Tire Co. accountf
Q. Had ~fr. V. D. Venable's contribution to the Venable
Tire Co. been any more at the time tl1at inventory was taken
than what you have testified to 1
A. I do not know the figures exactly Mr. Thomp. page 77 ~ son. He had a book with all those figures in it. I
.think possibly it is here.
Q. I am inqnirin~ now as to any additional personal contribution thnt ~II·. Venable made to the Venable Tire Co. as
of thr. time of thflt inventory 1
A. The $250 that T stated in my other deposi·tion that I
had loaned him1 that is one item. That was to be put to the
~reclit of the company, and he ·was also to ·put $250 against

that.
Q. You lwve already mentioned that item. I am asking if
there 'vere any other items hesides what you have already
mentioned that he should he credited wi·th ~
A. Not any that I know of.
Q. This inventory then and tl1e other stock mentioned at
the time had been purchased by the fund~ of the Venable
Tire Co.f
··
·
·
A. Yes.
·
Q. This check referred to of July 5, 1926, :Mr. Venable says
went to tl1e credit of the firm, do you recall any circumstauces
about that?
A. No, sir.
Q. :Air. Venable refers to an item of $850 which was loaned
by him to buy cars, do you know anything about that item?
A. \V e were not in the car business.
Q. Did the Venable Tire Co. ever borrow any money at all
from }fir. V. D. Venable in connection with the partnership
business?
A. No, sir. This ear I suppose was this: that we pulled
down a. car once for parts, when he first .took on the Overland
contract, w·e had no parts, and he pillled down a new car for
parts. I suppose that is what he if referring to there.
Q. Does the Venable Tire Co. owe Mr. V. D. Venable foi"
any part of that car 1
A. I think not sir.
Q. You have stated tl1at upon investigating your checks,
you found that the $600 which you loaned to Mr.
page 78 ~ Venable was paid back to you f

- •i
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A. Yes.
Q. Have you discovered anything different in regard to
the item of $250 since your last deposition¥
A. No, sir.
Q. Now in regard to the rental for the place of business referred 'to in your answ·er, amounting to a bout $1,800, Mr.
Vena.ble says that you are entitled on p. 10, in his deposition,
tlu1t you are ent:tled to no part of this rent of $1,800, and that
a good part of this rent money went into those improvements
made over there. vVhat do YOU kno'v allout that 1
A. 'Veil, after the Venable Tire Co. V{as running the gas·
business, I thought I ought to have one-half iterest in the
rent, that was only amounted to a drawback from the company.
Q. Was tl1e rent a rebate from the company in connection
with the gas and oil business, Standard Oil Co.?
A. ':rhat is the way I looked at it.
Q. I notice }.fr. "'/enable refers in his deposition on page
11 to a credit that is due to him for rent hv vonrself and him
as partners, and that he claims this rm{t 'as landlord and
owner of tlw building- 'vhere your partnership was conducted,
and he itemizeH this rcmtJ lw·ginning with December 1923$40, and for twelve montlts-1!124--$480; and twelve months
1925-$480, and in 1926-$400, except what was 'paid him hy
the recciYer.
·
·
A. I knew we were hehincl on tlw re1it. I did not know ex- ·
actly· the amount, hut I knew we were hehind with it.
Q. I-Iave you learned since your last deposition as to the
amount?
A. No. No n1ore than his statement then.
Q. Do the books of the ·venable ~~ire Co. state what rent
was paid?
.A,. I suppose the only way to get at it would be tl1e stubs
in the check book.
·
Q. And they are the checks that are in the hands of the reeeivcr(?
A. Yes.
Tho commissioner will have aecess to all of them
pag·e 79 ~ that I can find.
Q. ~Ir. Venable states on page 13 that he put in
his wages as mechanic, did he do anything- more in working
for the ·venable Tire Co. than the original agreement provided for?
...~. I did 11ot think so sir, nothing was ever said about it at
the time it \Vas being done.

V. D. Venable v. \V.

~I.

].feNutt.

77

Q. In what capacity 'vas l\tirs. Venable engaged in the business of the firm there?
A. She was bookkeeper to,,~ards the last. She was not
there from the beginning.
Q. Was sl1e paid anything by the firm~
A. \Vell, wlwn she first came in there to do the 'vork, Mr.
'Venable told me that he was putting her in there to take_up
some of the time he was not there; that he was away with
his car business. After that, later on, I think it 'vas $1.0Q a
day that she was to g·et.
Q. \Vas that from the Venable Tire Co.?
A. Yes.
Q. \Vas she ever paid by the Venable Tire Co-.?
A. I saw at different times where she credited herself on
her account for salary.
Q. And those payments 'vere marked in the books of the
c01npany?
A. I do not know that they 'vere .in the books of the company. I would see it cre~lited on her ticket. The ·company
had very few accounts kept in the book.
Q. \:Vhen do you recall that yon had occasion first to mention to 1\Ir. Venable about his contribution of caiptal· to the
firm of the v e1Htblc rrire Co.?
~.fr.

Brock: I object to this question.

A. I do not know that I can recall the time exactly ~fr.
Thompson.
Q. · A. bout what time as near as you can fix it?
A. I cannot recall the first time, several times
page 80 ~ there was some talk about it, but I do not recall
anv such time.
Q. Yon Inc~ n you do not recall the year~
A.. No, sir.
CROSS EXAJ\1INATION.
Bv ~Ir. Brock:
"Q. :Mr. :McNutt, I want to know if I was correct in understanding- you to say in reply to a question of ~Ir. Thompson,
earlier this afternoon, that subsequent to the original contract
of the 16th of June, 1919, there- w~as added to the business
which you and ~{r. Venable conducted, oil and gas and autornohile repair work, is t.ha.t correct~
A. Yes.
Q. The business prior to that time 'vas: the sale and repair
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of automobile tires and the sale of automobile accessories,
is that correct f
·
A. Yes.
Q. And I notice also from this contract, after stating what
the business shall consist of, that each of said partners is to
use his endeavors to promote the interest of the firm, but I
find nowhere in the contract any requirement that Mr. Venable is to do mechanic's \Vork or any repairs of any kind, and so
if he did thereafter do the ·work of a mechanic, that was in
addition to what the original contract provided for is it not
true f You c-Jul look at the contract yourself. Nothing said
abont labor, all he \vas to do \vas to use his best endeavors to
promote the business, the business being to sell and repair automobile fres and accessories.
A. N othiug said in there about that except \Ve were both to
do what we could to promote the business.
··
(~. But the business of the sale and repair of automobile
tires would hardly go for the repairing of automobiles, would
it?
..
A. No this other business was added to it.
Q. Now Mr. ~IcNutt, with respect to this rent, for which
you claim a part, paid by the Texas Oil Co., I understood you
· to say that you thought that the rent \Yas in the
page 8:E ~ nature of a "dra\vback" to use the common
·
phrase¥
·
A. Yes.
Q. I have before me in the original lease, which you and
your counsel can examine, it has been introduced in evidence,
and there is no statement in there ·with regard to any drawback, but it is an out and out agreement to pay so much rent
for a certain prescribed premise. You would not undertake
to amend or correct this· contract, would you 1
A. No, sir, do not know that I ever read.t.hat contract.
Q. ·You do know that the premises in \vhich this business
w~s conducted was owned by Mr. ·venable, do you not1
A. Yes.
Q. N O\\r with regard. to this tax return of which you speak,
was tba.t made up by you and this government agent alone, or
was it made up by you and ~Ir. \Tenable~
A. 1\fr. \Tenable and myself got it up that night.
Q. You were spe.aking a while ago of your impression being tl1at l\frs. \Tenable, after she had w~orked there for a
while, was to receive $1.00 a day, and that you saw one or
two memoranda as I understood, "rhere she bad drawn something in the way of salary. Is it not a fac.t, ~fr. 1\fcNutt, that .
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for the two years that ~Irs. Venable worked tJ1ere, she only
drew $151
A. I could not tell you exactly ho\v much she drew. I sajd
that in the beginning, but I saw on several occasions on her
books \vhere she \Vas credited ''lith so mll.ch for salary.
Q. "\Vas that prior to or after the appointment of the receiver?
A. I saw it after the receiver was appointed, and I had seen
it before.
Q. You would not be prepared to say ho\vever that she received prior to the appointment of the receiver more than
$151
A. No more than ~Ir. Venable told me that we \voulcl pay
her $1.00 per day, and I suppose she got $1.00 per
page 82 ~ day. She did the bookkeeping, and as I say: I
\vould see where she credited herself by salary. I
did not think it was necessary to go any further tha11 he said,
that sl1e would g·ct $1.00 a day.
Q. But yon do not know how much she got~
.
A. No I could not tell. She wa.s supposed to get the $1.00
per day.
Q. After the gas and oil and the automobile repair work
was taken and condnct:ed by you, and 1\Ir. Venable jointly, do
you know whether 1\Ir. Vennable did any mechanic's work on
those cars 1
A. Yes, sir, I have already said that.
Q. You did some work as mecl1anic yourself f
A. Yes.
Q. And for a \vhile, all the mechanic's work was done by
you and 1\Ir. ·venahle until you found it necessary to employ
some regular mechan=c, is that not true?
A. Yes.
Q. N O\V this money w·hich was received from your joint repair "rork, I assume went to the credit of the business conducted by you and l\Ir Venable l
A. Yes.
RE-DIRECT EXAl\IINATION.

Q. ~rho lease you refer to between V. D. Venable and the
Texas Co. dated Oct. 12, 1923, I notice vtas made in the name
of V. D. Vena hie. I will ask you if this embraced the prop;erty that \Vas used hy the Venable Tire Co. in the g-as and oH
business at the place you did business in 1
A. Yes.
Q. Just what was saic} by Mr. Venable to you about the
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"drawback" or rebate whatever you call it, as to this lease!
A. "\Veil, we wanted to put in a. filrng station, "re thought if
would he better, "rould do better, 'vould do better business
with a filling statio~t, and we talked about it, and also talked
some to the Standard Oil Co. a.nd the 'l'exas Co., and the
Texas people agreed to do more than the Standard
page 83 ~ Co. towards helping to fix the place.
Q. \Vas the lease then changed from the Standard Oil Co. to the Texas Go.?
.A. The Standard people were just gotten rid of; I suppose
their lease was about out. I never saw the Standard Oil Co.
lease. I suppos·e they had some kind of lease.
Q. The point I am asking abont: what wa~ said by Mr.
Venable to you about the rebate under this lease for the
property1
1~.. Ife said he would get $50 a month rent for the place.
Q. Did that apply to the premises that you used with him
in the conduct of the gas and oil business~
A. Yes.
Q. State whetl1er or not it applied from the time you talked
to 1\!Ir. Venable until the business 'v-as conducted?
A. It applied from the time the Texas Co. put their equipment in.
Q. In regard to the hills clue for labor by the Venable Tire
Co., wore those bills all paid from time to time so far as you
kno,v, including 1v[r. Venable's salary~
A. Yes sir, so far as I ln1ow· they were paid.
Q. Have yon ever had any bills rendered for sueh unpaid
b]ls?
A. No.

R.E-CHOSS EXAfiiiNATION.
Q.

~ir. ~leN utt,

the property described in this lease with

f.lte Texas Co., was premises \Vhere 1\-Ir. Venahle "ras conduct-

ign his car sales business, ''ras it. not?
A. It was a pnrt of the house where he had been conducting
there. l-Ie had a store roo1n there at the time this lease w·as
prepared. He was using· it and we were also using it for a
shop. \Vo were not using it rjght. at. that time, hut. we had
been- using it, I think possibly he had built it out behind for
the shop at that time.
Q At the time the shop 'vas in the rear 1 ·
page 83 ~
A Yes, but we used it to store cars in when anybody wanted to store them
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And further this deponent saith not
Signature waived.
State of ·virginia,
County of Prince Edward, to-wit:
I. J. T. Irving, Commissioner in Chancery for the Circuit
Court of Prince Edward County, do hereby certify that the
foregoing depositions of \V. ~I. 1vfcNut.t '';rere duly taken,
sworn to, reduced to writing, and the signatures of the witnesses waived by consent of parties by counsel, at the time,
place, and for the purposes in the caption mentioned, and
pursuant to notice hereto attached.
Given under my hand this 12th day of April, 1928.

J. T. IRVING, .
Comr. in Cl1ance;ry Circuit Court Pr. Edw. Co.
page 84

r Virgi11ia,

In the Circuit Court of the County of Prince Ed-

\V 1\L

~IcNutt

vs.
V. D.
•. t '·...
'

:j

~~

•

DEPOSITIONS.
~rhe Depositions of V. D. Venable, taken before me, .J. T.
Irving, Commissioner in Ohanc.ery for the C'ircuit Court of
Pl'ince Edward County, Virginia, pursuant. to notice hereto
annexed, at the Office of Watkins and Brock, on the 2fst day
of October, 1927, behveen the lwnrR of ten A. M. and :five P.
1\f., to be read as evidence on behalf of V. D. Venable, in the
certain suit in equity depending in the Circuit Court of Prince
Bdward County, Virginia, wherein W. M. lVIcNutt is the complainant, and ·v. D. Venable is the defendant.

Present: \TVatkins & Brock, Attorneys for the Defendant;
tT. T. Thompson, Attorney for the Complainant.
·
V. D. VENABLE,
a witness of lawful age, being duly sworn, deposes and says
as follows:
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Q. :Mr. Venable, yon are the defendant in this suit brought
by W. ~f. llcNutt., are you not~
A. Yes, sir ..
Q. I notice in your answer that you state that 'vhile it is
true that a contract 'vas entered into 'vith Mr. :h1:cNutt in
J nne, 1919, that subsequently another contract was entered
into verbally and by muhuil understanding. Please state
what you kno'v about this.
A. Well, after the business had been conduetecl
page 85 ~ up uu~re in the new building· 'vhich 'vas built by
.
the partnership, it ran from five to si.x weeks, I
would say, or would think, and I saw that the business 'voulcl
not succeed as such and commenced to consider a 'vay in
'vhi~h to put it on a permanent basis. :Mr. ~IcNutt and I
ngreed that I should take the business, or departments of
husiness, which I " ..as then conchwt:ng and·the Venable Tire
Company business and combine it under the name of the
Venable 1\Iotor Company. rrhis included everything except
tl1e ne1'r car sales. Does that answer that question or is there
anything else?
· Q. Do I understand it then that in tl1is subsequent business
that you put in, in this joint business conducted by you and
l\1:cNutt, everything· save and except the car sales?
A. Yes.
Q. And that 'vas understood and agreed between you?
A. Yes.
.
Q. Now, ~Ir. Venable, have you any documentary evidence
going to show this agreement? If so, I would be glad for
you to produce it.
A. Well, here in. a list of some of the things that 'vere
done: The letter heads w·ere printed under the name of the
Venable Motor Company, with each of our names thereon.
(Exhibit filed herewith marked "Exhibit Letterhead")
page 113. The.n bill heads or statements were gotten out under the name of the Venable Motor Company. You 'vill find
one of those upon exhibit in the last pocket of the bill file
which contains some bHls that have been charged off on bad
debt accounts. There is one in the Receiver's file, and this
has the partnership of Venable ~fotor Company as dealing
in Gates Half-Sole Tires, which was the principle business
of the original firm of Venable Tire Company. This 'vas
done "rith ~Ir. ~[eNntt's kno,vledge and our mutual consent.
rrin road signs were ordered that "ray and posted to the public that way, all with the kno,vledge and consent of l\Ir. M~
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Nutt. The goods were bought _under the partnership name
of Venable Motor Company..
(Exhibit .filed herewith marked "Exhibit Order'') page 114.
Q. I might ask you here, Mr. Venable, whether you have
any order, or contract, signed Venable 1\lotor Company, by

W. M.

McNutt~

A. I have.
Q. Will you produce that!
pnge 86 }

(Exhibit filed herewith, signed "Venable Motor
Company, by W. 1\L McNutt, marked "Exhibit
Order #2 ") p. 115.
Q. Were there any other besides this one f ·

A. Yes, sir.
(Exhibit anoth~r o.rder signed ''Venable Motor Company,
by W. M. 1\fcNutt, marked "Exhibit Order #3") p. 116.
The goods were shipped that way, all contracts were signed
t.bat way.

Q. Are there any other contracts 7

_A. Yes.
~J,

(Exhibtis :filed herewith, marked "Exhibit Contract, 1, 2,
and 4")· p. 117 to 124.

All of this 'vas with the knowledge and consent o:f Mr. W.
M. McNutt and his mutual agreement. Our mutual agreement was made some time in July, 1919, and we agreed that
I should put into the ·partnership everything I had except
· t.11e car sales, and that we should run the business under the
name of the Venable l\fotor Company, excepting the bank
business '\rhich should continue under the name of the Venable -Tire Company. This last was to avoid confusion, but
still further to avoid confusion I opened an a·ccount at the
First National Banlr.
Q. Do you mean you opened an individual account at the
~,irst National Bank?
A. Yes.
Q. In what name was that account opened 1
A. I had hvo there, one in the name of V. D. Venable, and
one in the name of Venable lfotor Company, which took care
· . of the automobile business, or car sales.
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. Q. Now, ~Ir. Venable just go ahead and make your statement. I think we 'viii save time by it.
A. No,v, to substantiate some ofmy claims 1 would like to
go back in this book. It is rather meager bookkeeping, llnt it
seemed to do for the time. \Vhen the business wa.s being carried on it was sufficient. Here is the original book that I
was keeping· my accounts in 'vhen the ·venable Tire Company
was opened up- there.

(Exhibit :filed herewith, marked "Exhibit Scratch Book.")
pnge 87

~

There is a note on there," After settlement, July
26, 1919 "'. Then I exhibit here just after that a
list of tools, supplies, etc., which I "ras using prior to the
agreement, which was complied lJy 1\fr. McNutt and myself,
n memorandum taken of $472.65 as claimed in my statement,
$305.11 of this amount representing· t11e supplies and tools
that I l1ad on hand, and a note which says qTransferred from
Bill's hook,.', of $167.54, the aggregate of which is $472.65 as
claimed in my answer on Page 4.
Q. Do I understand then, ~fr. Venable, that this represents
a list of tools, etc., which at the time of the ne'v agreement
you turned into the partuersl1ip of Venable and ~IeNutt?
A. Yes.
.
Q. It was no part of the original agTeement of V.ena.ble
Tire Company?
4-· No. Look over that book, please sir.
Q. I notice in this hook, ~[r. Venable, that you have a memorandum of the tax return for 1920. Was that the tax return
for the Venable J.\lfotor Company, the partnership of yourself
and Mr. 1v[cNutt?
A. Yes, sir.
Q. This represents the tax return you made to the Federal
Government or to the State Government, do you recall?
A. The Federal Government. I would like to call attention
t.o this: The stock on next page was $478.80. Stock credited
to V. D. Venable, $472.65; Credited to \V. ~L McNutt,
$2,395.40. I would like to call attention at this particular
place that the Internal Tax Collector ·fined us $5.00 for not
having turned in this report, nnd immediately l\~Ir. ~.fcNutt
and I 'vm~t over the papers nnd got this account up jointly.
Q. vVhen was that account gotten up, ~{r. Venablef
A. It ·was just after the tax returns should have been made
mul the man 'vas here in tow·n, and we 'vere called clo'n1 to
his room in the hotel and he made us g·o back and make it out,
I don't know the date.
.
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Q. It was for the year 1919, given in 19207
A.. Yes. 1919. Here's another part of it also, right here.
Q. Is there· anything else?
A. I was just looking over this. This is an acpage 88 ~ count of all the gasoline that "\Vas bought while I
was doing the buisness-all that was bought and
sold.
.
Q. Now, Mr. Venable, with reference to this subsequent
agreement which you have testified to you state in your answer tl1at this gasoline and oil business was originally your
own independent business?
A .. Yes.
Q And tl1at prior to the forming of the partnership on the
16th of June, 1919, yon had a well established business which
was recognized and retained by you outside and independent
of the partnership? Is that true'
A Yes, sir.
.
Q. And that the partnership which "\Vas formed in June,
.1919, was for the sale and repair of automobile tires and the
snle of· automobile accessories? That was under the name
of the Venable Tire Company?
A ·Yes, sir.
Q. But that wl1en the gas and oil business was brought into
the new· partnership, as you stated in July, 19!9, it was with
the understanding that since Mr. McNutt had contributed
more capital than you had at that time it was understood
that the gas and oil busines~, then ow:ned by you, would be
put into the partnership and allow all profits arising therefrom to remain to the credit of the partnership, you drawing
nothing from the partnership, but lVIcNutt to draw $2.50 per
day untll there should accumulate to the credit of yourself an
nmount equal to what had been put in by 1\ticNutt, at which
time you and 1\fcNutt were to become equal partners in the
entire husiness, and the $2.50 per diam to McNutt to cease.
Is that true?
A. That is.
Q. Did you comply with that agreement?
A. I did, and furthermore the gas business alone instead
of being inconsiderable, had amounted up at that time to
over 2,000 gallons in sales, as of record in this scratcl1 book.
And furtlwrmore, I put into the business the earnings that
I n1ade off of the car repairing, advertising, compiling and
mailing letters, mailing circulars, charging batteries, cutting
wind shield glasses, greasing cars, 'vashing cars,
page 89 ~ making electrical and mechanical adjustments for
customers on their cars, making· out bills, doing
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most of the collecting, doing most of the work of keeping up
the stock, most of the ordering of the goods and ~upplies, posting all' the road signs, making out all the tax returns, going
out after all of the wrecked cars 'vhen help was called for at
our place, and either repairing them out there, or towed them
in and repaired them. The money received for all of my work
went into the partnership.
Q. What proportion of your time would you sa.y .that you
gave to this partnership of Venable Motor Company 7
A. The car sales business did not consume any considera- ble part of my time then,, as according to Mr. McNutt's statement I kept the only new car I had in stock about two years.
During this time I worked for the partnership almost enfrely and my earnings 'v.ent into the partnership.
Q. No,v, l\l[r ·venahle, at 'vhat .time did the amount that
you were putting in equal the amount put in by ~Ir. McNutt,
·.
according to your agreement 1
A. On January 1, 1921, it did some more than that.
Q. Then from that time on you became equal partners,
as I understand you?
A. Yes. And to show that my earnings did go into the
partnersl1ip as per tl1e mutual agreement that I have stated
before, I call attention to the Partnership Charge Book, running from April 12, 1920, to December 30, 1920. In that will
appear 100 more or less, charge items of work that I did and
the returns from such going into the partnership. This does
not include what 'vas collected in r..ash of which I have no
record, · See Pages 1 to 132. ·
(Exhibit Filed herewith, marked "Exhibit Partnership
Charge Book''.)
Q. The complainant alleges in his- bill that you had full
charge of all of the books of account. Please state whether
or not he had access to those books?
A. He had access to them at all times.
Q. 'Vas it any more your business than it was his business
to keep the books?
A. It was not. ·
· Q. You also allege in your answer, Mr. Venapage 90 } ble, that with respect to the allegation of complainant that he has requested you to_· give a full and
complete statement of the transactions of the said firm, together with deposits, and claims, that you would say that
such information was as easily accessible to him a.s to you.
Is that true 1
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A: Yes.
Q. You also state that in order to give Mr. McNutt this
information you had gone to the expense of having an accountant go over the books. Is that true?
A. Yes. I had it done iu 1.926.
Q. You also state with regard to the allegation of complainant that you had made no contribution to the business,
that you. had paid about $1,000.00 in cash, and in addition
thereto turned over to the partnership the gas and oil business which had been independently owned by you. Is that·
truef
A. The amount of $1,000.00 was only approximate. I have
furnished the exact figures and statement for the amount that
I put in.
_
Q. This oil and gas business, was it or was it not a going
concern7
A. It was, as the records of 'vhat I bought will show.
Q. You make a part of a statement in your answer, as of
,January 1, 1921, which reads as follows: ''Bill put in;
$2,395.40; V. D. Venable put in, $472.65", and then subtracting what you put in from that amount left a balance of
$1,H22.75 in his favor. ·Then you show a stock inventory of
$6,0~5.02; furniture and fixtures $968.02; Bills Payable (Receivable) $1,429.75, "rhich was brought do'vn $8,453.72, and
the indebtedness at that time $1,675.29, leaving a net balance
of $6,778.43. And further at that time there was due Mr.
1\fc.Nutt .for· 'vages for one and one-half years-Amount due
$1,175.00. 'Vas that a correct statement t
A. It 'vas compiled by me in his pres~nce and with his
agreement .. I would like to state- here that he gave me tha.t
amount from his memory a.ncl in his .depositions he acknowledges that he told me he had the checks to show for this
amount. And furthermo~e, that I did not ask to see them.
:JTixhil;>·!t filed herewith, marked "Ex:hibit Statement".·
IPouud in the Record Book left with the Receiver, p. 125.
puge 91

~

. Q. Then, as I understand it, 'vhen this· statement
was made at that time \vhat yop had· pp.t h~ had
equalled what Mr. ~Ic.Nutt put in, ruid tl1at $2.50
per diam to him ceased!
A. By our mutual agreement it did.
Q. You were absolutely equal partners in everything except the car sales of the business 1
A. Yes.
Q. Now, ~:fr. Venable, there is something about a collection
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l.hat ~Ir. !ieNutt testifies to that you did not account for. I
would be g·lad if you 'vould state the facts with regard to t~at.
.A. On July 5,. f926, ~Ir. MeN utt left the place and some t1me
in the afternoon on this, a holiday, Sunday being the 4th, I
had several customers in the station at one time. The gentleman in question boug-ht the tire and in the confusion of
my trying to get away from the place I suppose, I probably,
I do not say for certain, that I overlooked this eheck in ringing up the sale and put all the money that "ras in the cash
·dra"rer into the safe. Some davs after this there was no
small change in the register. I ,~~ent to the safe to get some
funds to take to the bank to buy small change. I came across
this check in the safe which had not been deposited with the
deposit made on the 6th, it being m~xed up with other papers
in the drEnver. I took it to tlw hank, endorsed it, bought $5.00
worth of pennies, $10.00 worth of nickles, filO.OO 'vorth of
dhnes, $2.75 worth of quarters, returned and put this small
chang·e in the cash drawer in the safe.
Q. So the proceeds. of this cheek ·went to the credit of the
firm?
·
A Yes, sir.
Q. In the depositions of 1\fr. I\IeNutt, in answer to the question made by his counsel: "I notice that the contract made
provided that the capital of said firm should be contributed
by eaeh partner in equal amounts, and that each partner
should share in the profits and losses in the same proportions"; and asked further as to whether he had made his contribution called for in the contract, and he answered "Yes".
Now·, you have testified that you, under the second agreement, have fulfilled your obligations and cont..ribpage 92 ~ uted everything that you agTeed to contribute to
the partnership. Is that true¥
A Yes, sir.
.
Q. No"r is there any other matter that you wish to call especially to t.he attention of the Commissioner in this matter~ You had some memorandum \dien you came in.
I
thougl1t maybe you wished to use it.
A.. "\Vhen this statment on Page 4 of my answer was made
~Ir. ~fcNutt 's memorv then w·as better than it is no,v. I took
h~s statement then from his memory. vVith the list of what I
had put in, which w·as in a hook, together with inventory of
stoek, tools, hills payahle and receivable, debts, etc., and compiled in his presence the above mentioned statement on Page
4 of my answ·er. I could not possibly have gotten this amount
that he clajmed unless he had heen present and gave it to me.
As he also states, page 32 of his depositions, he did not keep
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any books of this sort. This claim of his, which he took from
l1is memory at that time, corresponds precisely to a cent with
the present claim with a difference of $850.00, 'vhich was
loaned to me to buy cars.
Q. Explain that $850.00.
A. l\fr. :McNutt claims the follo,ving: Paid to Buckburrough, 6-11-19, $572.13; ~Ioffett, 6-24-19, $237.11; V. D_ Venable, 6-25-19, $600.00; 1VIoffett 7-13-!9, $73.05; Mottley and
1\:fottley, 7-14-19, $41.0.15; ·vena.ble Tire Company, 7-26-19,
$100.00; rrexas Company, 7-28-19, $36.00; E. R.. Booker, 8-419, $54.46; L. B. \Viii, 8-20-19, $265.00; A. V. \Vaiden, 3-1620, $147.50. This summary makes the exact amount of
$2,395..40 'vhich he gave me from memory at our conference
in January, 1921. And right there he said this 'vas the
amount that be had contributed, and in his depositions, page
32, be says : ''Back some years ago, I said I had the old
checks at home that I had given for diffeernt purposes for
the firm. He, (meaning Venable) did not ask for them".
Q. You have not though answered my question about that
$850.00.
.L~. He loaned me $600.00 on ~!arch 24, 1920, to purchase a
car. This amount was paid back to him w·hen I sold the car.
At the other time l1e loaned me $250.00, which, as he states,
I did not pay him back for two ·years, or the?reabouts.
Q. But you did pay it back?
A. Yes. He acknowledges tha.t in his statement .
. Q. No"r, ~Ir. Venable, I want to ask you about
page 92 ~ this claim of 1\Ir. J.\IIcNutt's that he was entitled to
the rent of this property to the Texas Oil Company. 'Vho made the contract 'vith the Texas Oil Company~

A. I did.
Q. \Vho owned the property?
A. I did.
Q. Did you ever a.t .any time tell J\~Ir. ~feNutt that he 'vas
entitled t.o a part of this rent~
A. Never.
Q. You state in your answer that a good part of this rent
money,, about $1,800.00, w·ent into those improvements made ·
over there?
A. I did.
Q. Is l\Ir. l\IcNutt entitled to any part of this $1,800.00~
A. No.
·Q. Did you at any time subsequent in a. conversation with
~fr. l\fcNut.t offer to give one-half of that back to him?
A. I did not.

-----.
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·. Q. Mr. ~fcNutt, according to this state~ent of_Janua.ry 1;
1921, had then due him under this per diam agreement originally .entered into the sum of $1,175.00. That was left in the
business was it not¥
A. Partly.
Q~ ·Do you know what part of it he did dra'v out?
A. None of it was ever dra,vn 'vith reference to the wages.
There 'vas some, as the day book there will show, that he drew
out. And furthermore, I \Vould like to state right here that
many and many a time as w·e \vould leave the business at
night we would take equal amounts of money from the cash
on hand, of which no statements appear anywhere in our
business records ..
Q. That is not an infrequent procedure among partners,
is it, 1\Ir. Venable?
A: We d;d it.
. Q.- Now, ~£r. ]yfcNutt in his bill alleges that you are due him
on the wage account approximately $1,500.00, and his op.e..
~ ·
half, as he claims, of the $1,800.00 paid py the
page 93 ~ Texas Oil Company. You have just stated that
you o've him no part of the Texas Oil Company
rent. · Do you owe him anything on the wage account -~
A. I do not. Neither does .the business.
...
Q. Have you any figures to set out wha.t you claim is due
you by from the business at this time, or in. your estllriate
what is due you by the business, after the payment of the
debts of course f
A. I would like to ask right here if the money due me on
the rent account is not one of the debts of the partnership 7
. Q. How much is due you on the rent account t That is,
the rent account of yourself and McNutt as partners, due you,
the landlord?
.
A. One month, December, 1923ft $40.00; 12 months 1924,
$480.00; 12 months 1925, $480.00; and in 1926, $400.00, exce}Jt
so much as 'vas paid by the Eeceiver on this account. The
balance due me as our agreemQI~t, a_nd Mr.::M.cNutt's state:ment on the overhead ·of taxes, etc., was $7 .81, which was ·.insurance. The tax ·ticket will have to be gott.~n from the office
· as I hav-e lost mine, .and adjusted to November 1, 1926, the
balance having been paid by J. W. Fretwell.
(Duplicate receipt l1er~ produced) at p. 126.
·, Paid to

~{r.

Cook for the work on the books, whose account-

jug w_as taken and _used by the different parties who were ac;..

cessories in these proceedings.
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(Checks payable toR.. H. Cook, here produced) p. 126-127.

Q. You did not s·ay though what the total amount of the
rent was due you.
A. I don't know. I have not got l\ir. Clark's papers and I
don't remember which he paid me for and which he did not.
Q. He paid you some then?
. A. Yes, a part. He paid me $400.00, less wha.t the Receiver
paid me, which will be shown by his receipts.
Q. You paid Mr. Cook then, on checking up these books
$82.00?
A. $78.55, I think.
Q. And this expense was incurred in furnishing the statement which l\fr. McNutt called for1
A. Yes, sir.
page 94 ~ Q. In your answer, ~Ir. Venable, you state tha.t
the $1,175.00, shown as due Mr. l\icNutt when you
made your settlement in January, 1921, should properly be
charged against the assets of the concern, and also your
claim of .$1,300.00 should likewise be charged against the assets of the concern. Is that correct?
A ·Yes, sir.
Q. Is there any other claim of 'McNutt's tha.t should be
charged against the assets? In other words, Mr. Venable;
if at the time ~f this settlement 1\fr. ~IcNutt left $1,175.00 in
there and he has not drawn it out since, that 'vould be a
proper charge agains the assets, would it not?
A Yes, sir.
Q. Subject of course to the debts of the concern first f
A. And the balance· of his account otherwise.
Q. In other words, as I understand you, :.Mr. Venable, after
all of the debts of the concern a.re paid then Mr. MeNut.t
would have a charge against the balance due, along with such
charges as you have. The point I make is this: You are .
partners, and before either you or .Mr. McNutt could get anything all the obligations due by the firm should be paid, and
after that you and 1\ir. McNutt would divide what is left. Is
that correct?
A. I suppose that is right. I don't know what comes first.
Q. The obligations of the firm of course comes first~
A. Yes. They are each responsible for them.
.
Q. l\ir. Venable, please state anything in Mr. 1\fcNutt's
depositions that. you care specifically to make any statement
about. 1!1 the first place there is something said about your
wife's employment there.
A. This contract of Venable Tire Company, da.t.cl J unc
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16, 1919, was changed in a fe"r "reeks after ~:lr. :hicNutt came.
up to my place, and the stationery which we used 'vith both
our names printed on it was gotten out by mutual agreement
and under the name of the Venable ~Iotor Company ,vith
both of our names appearing·. About the time that I have
put in-it is true that I did not get do,vn till nine in the
morning, but nsaually then I stayed until ten and
page 95 ~ evelen at night, after 1\lr. l\£c.Nutt had left, which
usually was when I got back from supper. The
greater part of the time I did not go to supper at" all. I
deny also that the gas and oil business was aU that I put into
the partnership. I also put in my w-a.g·es as mechanic, and
everything taken in from all of the w·ork that I did. in my efforts to help the partnership along, as the half-sole business
nncl vulcanizing business in ·which we started out 'vas quite
sick and finally died a natural death. The agreement 'vas
that w·e should be equal partners w·hen the eapital by my
added efforts shall have doubled ~Ir. l\IcNutt's capital. I
deny also that the gas a.nd oil business 'vas not of any consideration as for the short time that I had already been do.:.
ing- business the scratch book, as referred to, contains the
record of the purchase of ov-er 2,0('A) gallons in the short length
of time I had been ·conducting· it. rrhis g-as and oil business
was a ln1siness that w~s capable of be=ng run with a. very
sma11 capital it being· the fact that the purchase of g·asoline
and oil could he made as many t.imes a day as the supply ran
out. I wish to deny that I did not take the mechanics' wages
for myself on cars that I o'Yned a.t cost. There "ras always
a profit added. Furthermore this work that 'vas done for
me on my cars "ras never taken up while there was any other
outside business or 'vork on ears to be done by the mechanic,
and if it came in while my cars were being overhauled my
work was dropped until the next slack time. When I commenced to sell more cars and began to carry car parts I bought
them and turned that department, w·hich was also remunerative, over to the partnership. I got my wife to keep a card
index system of them that 've mig·ht the better be able to keep
up the stock complete, and the most of the pay she go.t was
a eomplaint from 1\llr. ~Ic.Nutt that she got her gas, etc., at
e:ost. Until sl1e comm.encecl 'vork there for anything she g-ot
there she paid full price. She also made out the bills, mailed
the monthly statements, did the posting and correspondence.
Q. "\Vas any objection raised by l\ir. l\fcNutt about her employment at the time?
A. No. The only objection he raised \\ras that everything I
got was at cost and everything she got was a.t cost.
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Q. 'Vhat about these automobile parts w·hich you used in
· connection with your cars, some mention of which

was made in ~ir. ~IeNutt's depositions~
A. As to the parts at cost, we discussed that mater and decided that it 'vould be better to do that than that I
should stock any extra. amount of parts which would undoubtedly get mixed and cause an endless amount of confusion and doublt the work of stock keeping.
Q. Then do I understand you, with reference to these parts,
that by mutual consent instead of you ordering parts separately for your individual business you were to get the parts
you needed from the stock of parts owned by the concern 1
A. The parts that we used in the partnership were bought
by me from the ear companies under my personal contract
and the profits of these parts which were sold contributed to
1.he benefit of tlw partnership. They were generally settled
for on or before t.he 15th proximo, or the next month, and I
paid my bills that I owed the partnership on the parts account some time before the other money 'vas paid to me for
settling my bills with the car companies.
Q. But. such car parts as you used. out of those parts O\\rned
by the firm you paid for?
A. Yes. Certainly. That's understood. Tl10 question that
seems to be nuder debate is that the partnership did not make
tl1e profits out of me that they made out of the other custom:ers, but if there was anything to be considered in a monetary
way it was the differ-ence of one-half of 6% which would accrue in the time between that I purchased the parts and the
time tl1at I paid for t.hem, but this same amount accrued on
the parts that I turned over to the partnership until I was
paid for the parts. I deny also that I h~red any mechanics
without consnltin~ 1Ir. :Wic.Nutt and g·etting .his consent, as at
or near that time I had to make a considerable rebate to one
customer on his account for damages received which was
caused by had work and forgetfulness of the mechanic then
employed, and w·e both agreed that we should try to get someone W'hose "'"ork w·ould stand up without so much dissa.tisfac- ·
tion. I deny that the question of my contrihut.ion of capital
to the firm had been brought np for discussjon several times
Rince 1921, as we had been working on au equal business ever
since· that time.
Q. 'Vl1en did he first make any claim against you
page 97 ~ on this matter?
A. He st.a tes in 1926.
Q. And that was about the time that he notified you that
he was going into anotlier business?
page 96

~
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A. Somewhere thereabouts.

.

Q. While I think of it, Mr. Venable, have you got the lease

· that you made w.i.th the Texas Oil Company¥
A. Yes, sir.
Q. I 'vould like for you to file that as an ·Exhibit in your
depositions.
·
(Exhibit filed herewith, marked "Exhibit Lease") p.
132.

128~

A. I deny his statement on Page 16 of his depositions, a.s
follows : ''And you had conducted it all these years in the
name of.the Venable Tire Company"~ Answer, "Yes". I
deny that statement. The partnership business had been
conducted under the nume of the Venable niotor Company
since "Tithin two months time after 1fir. 1'IcNutt moved up
from the Buckburrough place next to the Prince Edward Ho~
tel. W11en I entered into a perso.nal contract with the Texas
Company all of the business was transacted in my name personally. I never told ~Ir. MeN utt how much it was going to
cost because I was not certain of that myself. Up to that
time the Stand,ard Oil Company's contract was with me perso~ally, and I paid Mr. McNutt for digging the hole that the
tank wa.s put in. That tank svas buried on the lot over which
the Venable Tire Company's building was built. The Texas
Company's ·equipment, tanks and pump were installed in the
part of the building in \vhich I conducted my car sales, and
after this equipment was put in I pulled up the Standard Oil
Compay's equipment and returned it· to them. And while
these improvements \vere being put in, and during the time
t.hat 1\fain Street was torn up for the paving I got the Texas
Company to furnish me extra equipment 'vl1ich was put in
in the street back of the garage.
CROSS EXAl\IIINATION.

· By Mr. Thompson:
Q. }.fr. Venable, it appears that on the 16th of June, 1919,
you entered into a contract\vith ~Ir. W .. M. McNutt under the
firm name and partnership of Venable Tire Compage 98 ~ pany, to sell a.nd repair automobile tires and sell
ai1tomobile accessories, and that this contract 'vas
entered in writing as of that elate. You and 1\fr. 1.fcNutt be~
gan your partnership business th~n. did you not, under this
contract?
A. Yes, sir.
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Q. At that time you were conducting a separate-business,
·as I understand, under the name of the Venable Motor Company 'vhich involved the controll of an automobile selling
· agency in the same building? Is that true?
A. The car sales business was one of the departments.
Q. The car sales business however, 'vas not embraced in the
partnership contract behveen you and Mr. McNutt as of
June 16, 1'919!
A. No.
Q. You conthiued the car sales business independently
thereafter 1
A. Part of the time.
Q. Mr. lVIcNutt had nothing to do with the car sales bus~
ness, did he 1
A. Not that I remember.
Q. Under the contract that you and lVIr. 1_\l[cNutt made on
~Tune 16th, 1919, each partner was to use his best endeavor
to promote the interest of the firm and ~Ir. vV. 1\L McNutt
was to give his undivided attention and time to said business,
und in addition to his partnership interest in said business he
was to receive a per dia.m of $2.50. hat is tn1e, is it not 1
A. Yes, sir.
Q. And the reason that you did not agree to give your
whole time to the Venable Tire Company was because at tha.t
time, as I understand, you wer·e devoting a part of your time
to the selling agency of automobiles, or other business? .
A. No, sir. That 'vas not the reason.
Q. You were devot:ng part of your time to the selling of
cars and other business, 'vere you not 1A. Just at that time I was not.
·
Q. How long did you continue you-r car selling
page 99 ~ agency subsequent to ~une 16th, 1919?
A. Which one is that you were speaking of?
Q. The one that you had on that date.
·
A. 'rhey were changed from time to time and I cannot remember how Ion~ each one continued.
Q. Do you recall what car you had at that dateY
A. I had the agency for tl1e Chandler.
.
Q. After you disposed of the 011andler Agency what other
ugency did you take up ''"rith. do you remember?
A. I think it was the Star and Durant.
Q. And then did you have another agency subsequent to
the Durant and Star?
A. Buick.
Q. Now, ~ir. Venable, as I understand, you state that several weeks after you and 1_\lfr. M~Nutt formed this contract,
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dated June 16th, 1919. that the ·venahle Tire Company' took
over the g-as and o] business at the same stand. I want to
ask yon from what Company did you lease, or get the equip·
ment, used in the gas and oil business at that time~
.A.. First, I wonld like to say that the Venable Tire Company did not take over the oil a.nd gas business, that the
Venable ~{otor Company took over the vulcanizing· and tire
business, and the equipment that J had on my premises, or
leased premised, belonged to the Standard Oil Company.
Q. You state in your answ·er that on the 16th day of June,
1919, you had an oil and gas business on your own account
and that later this oil and gas business was brought into the
partnership of the Venable Tire Company. Just 'vhen did
·that happen t
A. Before """e go any further let "s see if I made that statement. I did not state that it w·as brought into the Venable
Tire Company's pai·nership.
Q. What partnership existed then, and what was the name
of the partnership?
A. 'Vhat do you mean by "then"~
Q. At the time the business was turned over
page 100 ~ into the partnership.
A. Venable Tire Company was the partnership
wl1ich existed at that time, on June 16th, 1.919.
·
Q. TI1en yon state in your answ·er that the oil and gas businttss was brought into the partnership at tha.t time, and I am
asking if the Venable Tire Company has the business to
which the gas and oil business 'vas transferred?
A. It
not.
.
.
Q. To what partnership ''ras the oil and gas business trans.ferred then t
·
A. It was transferred from tl1e Venable ~{otor Company,.
as owned by V. D. Venable, into t.l1e partnership of Vena.hl'e ~fotor Company as owned by V. D. Venable and lV. lYI.
1\fcNutt.
Q. \Vhen 'vas the partnership that you speak of as the
Venable ~{otor Company between yourself and 1\;Ir. ,V. 1\L

'""as

:McNutt

formed~

A. \Vhen "ras it formedf
Q. Yes.
A. Some time in July, 1919.
Q. Now, ~Ir. Venable, I believe you continued tlw Venable
Tire C'ompany partnership until some time in 1926, did you
not?
A. No, Rir, I did not.
·
Q. Ho'v long w·as it continued t
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A. Until July, 1919.
.
Q. Did you do your business in the Planters Bank of Farmville as to the partnership with ~fr. ~icNutt Y
A. I have stated so already.
Q. Did not t.ha.t partnership account continue in the name
of the Venable Tire Company up until you closed the business in 19261
A. It did.
Q. In the name of the Venable Tire Company~

A. It did.
Q. I understood you to say

ju~t now that you did not continue the Venable Tire Company business expage 10J::. ~ cept until the latter part of 1919?
A. July, 1919, in everything except the banking
account, as I have stated already, or possibly in some isolated
cases. to avoid confusion.
Q. N o'\v, Mr. Venable, 'vhen yon turned over the oil and
the gas business fo the partnership composed of yourself and
~tfr. 'vV. M. !vfcNutt, in July, 1919, just what did you turn over
to the partnership, as you recall~
A. It might be better expressed that the business of the
Venable Tire Company was taken over by the Venable ~ro
tor Company in a partnership agreement and contained the
oil and gas business, the mechan~eal and electrical repair
business, car 'vasl1ing, car greasing, and all 'vork that pertains in a general way to the car sales business and car r~
pairing.
Q. At tl1e time you turned over the gas and oil business
to the partnership, or to the firm, w·as that done at your
sug·gestion to 1Yir. McNutt, and at your instance~
A. Tl1e business of vulcanizing, ,,,..hich was the c.hief consideration for the wages allo,ved ~Ir. l\IcNutt of $2.50 per
day, "·as at. that time supposed to be worth per diam, but in
a very little while it ",..as found out that it could not pay the
''rages, and seeing that the business would not keep up I deeided to suggest to Mr. Mc.Nutt the c.ombining· of the two
businesses under one head and to run the same under the
name of the Venable 1\-Iotor Company.
Q. Wl1at was the 'Venable Motor Company formed for in
counect1on with Your l)l1siness at that time. I mean 'vhat
particular line of business?
A. Car sales and general garag·e business.
.
Q. And yo·u continued your car sales until you discontinued selling· automobiles under the name of· the Venable
1\Iotor Company, did you not?
A.. All the time that I was selling them I did.

/
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Q. Now, ~:fr. Venable, 1'Ir. ¥cNutt claims that he put in .
this partnership of tTnne 16, 1919, $3,245.40. I believe you
said that of this amount $850.00 was loaned to you, did you
notY
A. Yes.
_ Q. One item of $600.00, and one item of $250.001
A. Yes.
Q. You stated also that you paid ~{r. ~IcNutt
page 102 ~ back these i terns. Do you know when you did
that?
A. No.
Q. Have you any receipt of any kind showing that you
did it?
A. I migp.t have. I don't know.
Q. If you have such receipt I wish you would kindly file
it with yonr depositions as a part of your evidence.
Q. Is it not a. fact, Mr. Venable, that the $600.00 and the
$200.00 was contributed as an asset of the firm instead of
you individually~
A. He states positively that one was a loan to me. I state
that the other was.
Q. I believe both checks were made payable to you, were
they not?
·
A. Yes.
Q. And you used them both f .
A. Yes.
Q. Now, with regard to the $250.00 that he refers to as a
loan. Do you recall later that you told 1\Ir._ McNutt that the
firm needed some money and that if he would contribute
$250.00 to -the firm's asset that you would contribute a. sim·
ilar $250.00 to the firm's assets and put it in bank?
A. Yes.
Q. He did contribute the $250.00 in this way?
A. Yes.
Q. And the money was not paid back to him but was con- .
tributed to the firm as herein suggested T
A. Yes.
.
Q. Have you any evidence of the contribution of $250.00
ou your part ~
A. Yes. In Mr. 1'IcNutt's statement.
Q. What do you refer to in regard to his statementY
A. His ~tatement in his depositions.
Q. Did not 1\{r. McNutt say that you agreed· to make this·
contribution of $250.00, and that he made his part but that
he did not know that you made your's?
·

•
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.A. His answer is, on page 27: '' N o.ne but the
$250.00 that I told you about, he put in the balance of the $250.00 that I had lent him".
Q. It is a fact that Mr. ~1:cNutt, by consent with you, contributed this $250.00 to the business that he had loaned you,
·
is it .not?
A. Yes.
Q. No,v, have you any evidence that you paid in your

$250.00f
.A. I have got his word for it.
Q. Is that all you rely on f I don't construe that that way.
A. I think that is a plenty evidence. He states that.

· Q.· Have you any further evidence in the 'vay of bank deposits, or anything of that kind to show that you contributed
this $250.00 Y
A. I ha:ve no other evidence. I have got my memory that
I put it in, but there are very. few things that I trust to my
memory.
.
Q. Now, 1\ifr. Venable, you spoke just now of a ne'v partnership existing between yourself and l\fr. W. 1\tf. Mc.Nutt, called
the Venable ~Iotor Company. Did you refer to any such partnership in your answer in this cause?
A. I don't remember.
Q. Is it not a fact. that you did not anywhere in your
answer refer to any such idea as a partnership as the Vena.ble 1\fotor Company between yourself and Mr. W. 1\L McNutt?
·
A. I don't remember.
Q. Now, lVIr. Venable, when you claim the oil and the gas
business 'vas turned over to the partnership ''rhat assets, if
any, 'vere tur:ged over to the partnership at that time between
yourself and IJ\Ifr. 1\!fc.Nutt, exc~pt the use of the oil tank belonging to the Standard Oil C'ompany?
A. The gasoline and oil that was on hand, the tools for repairing the cars, tl1e supplies that were on hand and the assets of my hands and experience in the mechanical and eleer
trical lines for carrying on this work and making it a paying business.
Q. ·What ·property besides the use of the oil
page 104 ~- tanks a.nd the gas tanks 'vere turned over by you
to the partnership at that time from your individual property?
· A . .A list will be found in tl1e scratch book which I have
already filed as au exhibit.
Q. Does that list which you refer to embrace the item of
$472.65 that you have testified to.

0
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A. Yes, sir.
Q. I notice tl1en on a statement set forth in your answer,
dated January 1, 1921, in w·hich the statement was made that
you had contributed or put in the business as of that date,
$472.65. Those figures refer to this statement you have just
mentioned in the scratch book?
A. Yes, sir.
Q. Mr. 1\lcNutt, I believe, after you turned over the gas
tnnks and oil tank in July, 1919, operated these tanks after
that practically himself for a w·hile, did he not?
A. He could not have operated it any way but practically,
and I operated them as much as he did, practically.
.
Q. Now, }.{r. Venable, I notice here in your statement,
,January 1, 1921, tl1at yon put down the words "Stock Inven:..
tory, $655.02 ". That was the stock inventory that belonged
to the partnership of yourself and 1\{r. Mc.Nntt at that time1
A. Yes, sir.
Q. Does that represent the original purchases of the partnership, plus the additional stock purchased by the firm and
unsold up to that date?
A. Yes.
Q. I notice you have furniture and fixtures, $968 95. That
represents what w·as owned by the partnership and what was
purchased from time to time up to J nne 1, 1921?
A. Yes.
Q. I notice in your answer you have lBills Payable,
$1,429.75.
A. That is Bills Payable, with Receivable in
page 105 ~ parenthesis.
Q. I was going to ask you if that meant the
bills that were dne to the partnership, or due by it?
A. It meant bills receivable.
Q. The ·item of indebtedness of $1,675.29, did that represent indebtedness of the firm to other people~
A. Yes.
Q. I notice your statement that you have flied with your
depositions wl1ich purports. to be the orig-inal of these fignres, dated .July 1, 1919, and later dated January 1, 1921.
V\7hat ""as your occasion of making these figures on July 1,
1919, as you can recall T
·
A. It was about probably like several mistakes in your
dates in the questions w'hic.h yon asked l\fr. 1\fcNutt 'vhich
are subject to correction.
Q. vVhat was the occasion of marking this out on July 1,
1919, if you remember?
A. Tt was not made out on July 1, 1919. It was made out
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on January 1, 1921. It \Vas in pencil and it 'vas carried in
ink.
Q. No\v, the cash business that yon turned over to the partnership in July, 1919, I believe you stated, is shown on your
Scratch Book as having embraced the sale of about 2,000 gallons of gas, and I want to ask yon over what period of time
that ·was made~
A. The first date in the book \Vas March 27, 1919.
Q. And that represents the business from that time up to
·
the time you turned it over to the partnership f
A. Yes. Some time in July, 1919.
Q. Now, Mr. Venable, you spoke of having two or three
hank accounts in connection with the business you run about
that time. One. I believe you said, \vas kept in the name of
the Venable 1\tlotor Company, and one in your individual
name. In what bank did you keep the Venable ~fotor Company business?
·
A. The car sales business, \Vl1ich \vas conducted under the
\Tenable Motor Company partly and partly under the name of
V. D. Venable, 'vas conducted for the greater part
page 106 ~ in the First National Bank. I, at one time, had
an account at the Peoples National Bank, but it
was not kept alive, tl1ere being only a small balance to my
eredit there for several years. I do not recollect whether
any of that business pertaining to the car sales was included
in that or not.
Q. Did :Mr. ~:feNutt have anything- to do with your Venable 1\fotor Company account, or check on it, or make deposits on it at any time?
.A. vVl1ich one?
Q. The Venable Motor Company account.
A. In what bank?
Q. First National, I think you said you kept it.
A. I don't kno\Y.
·
Q. In posting your bank book of the Venable 1\fotor Company did you ever have any occasion to notice that he ever
checl\:ed on it, or made any deposits on it at any time?
A. No.
Q. Now, ~fr. Venable, you refer in your answer to a cash
eoutribution of about $1,000.00 that you made to the partner..:
ship business. Do you recall that that was for and about 'vhat
f:ime it was made?
A. That at the time was an approximation to be as evidence
until I could produce further and more substantial ,ev;ir
dence.
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Q. About what time, if you can recall, did you make this
contribution, or a part of it, that I refer to?
A. This, as near as I can get at it, was about the latter part
of July-this $472.65.
Q. Was that a part of the $1,000.00 you refer to f
A. Yes.
Q. What was the other part?
. .~. The other part ·was the $250.00 that ~Ir. McNutt refers
to in his depositions.
Q. Can you recall any more items7
A. The balance? All items charged in the
page 107 ~ day book for my labor, 100 more or less, ranging.
·
from 50c to probably as high as $25.00.
Q: No,v, :Nir. Venable, what class of labor was that that you
refer to?
A. Yon 'vill find it from page 1 to 132 of the Record Book,
'vhich has already been referred to.
Q. But what class of 'vork?
A. Mechanical, electrical, towing cars, getting them out of
ditches, building them up on -the road, repairing them in the
shop.
Q. And over what period of time1
A. Over a period of from April 14th until December 30,
1920, a.ud from July, JJ919, until April 14, 1920, the records
seem to have been lost. I don't know what became of them.
Q. Now. Mr. Venable~ in regard to the building that 'vas
occupied by the Venable Tire Company, or the partnership,
what part of the build!ng did the partnership occupy and
were they to occupy a.t the time they made this agreement f
A. They were. to occupy the building that was put on the
vacant lot in which the Standard Oil Company equipment
was buried.
Q. And when you made your new agreement with the
Texas Oil ompany in October, 1923, did the parnership continue the Texas Oil business from that date just like they
bad been handling the Standard~
A. Yes.
Q. And Mr. ~IcNutt was active in handling the gas and oil
business from that date under the Texas Oil Company contract just as he had been under the Standard Oil Company
contract, is that true? I mean did it constitute his daily
wo~l
·
·
A. He did not operate under any contract from the Standard Oil Company, or the Texas Company.
Q. Did not the partnership pay for the Standard Oil and
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gas after this business was turne-d over to the partnership?
A.· Certainly they did.
·
Q. Did not the partnership pay for the Texas
page· 108 ~ oil a.nd gas?
A. Certainly.
Q. Mr. ~lcNutt then did operate under the Texas contract·
as well as the .Standard contract, as a member of the firm 7
A. No sir. He operated under a perso11al agreement with
me.
Q. "\Vhen you made the arrangement with the partnership
in July, 1919, you turned over the gas and oil business to
the partnership and from that time on the partnership bought
it and sold it, did it not T
A. Yes.
Q. And the same thing is true from October 21, 1923, when
you made the ~on tract with the Texas Qompa.ny?
A. Yes.
Q. Do you have any figures to know what -you have drawn
from the partnership account yourself, ~s an individual?
A. I have some that are in that ticket file, but as I stated
before ~fr. McNutt and I on very many occasions took equal
amounts out of the cash on hand of which no account was
·
ever kept.
Q. You state ho,vever. in your answer that you had drawn
about $3,000 from the firm business. Do you have any evidence of any checks or vouchers of any kind that would make
that accurate?
A. You would find that in Cook's papers, I think, where he
made a footing up of several different accounts, including in
it was this one, I t-hink.
.
Q. Was that drawn. by checks from the partnership bank
account?
·
A. Some of it 'va·s and some of it 'vas not.
Q. W~s it drawn in cash, just taken by consent of the partners from some of the cash funds?
A. In the amount' which was recorded.
Q. In what other 'vay 'vas it drawn, this amount that you
mention as being recorded?
A. I could not say. Those things were not committed to
my memory.
Q. Where are the partnership bank books and
page 109 ~ checks drawn on same?
A. Mr. John Clark, the Receiver, has them in
the things turned over to him.
Q.. Jvir. Venable, you spoke this morning of a little check
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that you cashed. "\Vas not that check cashed on the 6th of
July, as you recall?
·
A. The bank says it was the 8th.
Q. It was pa.~d on the 8th,· but do you recall whether you
deposited it on the 6th 7
A. The bank says it was on the 8th.
Q. The Planters Bank of Farmville endorses it on the 6th,
and I ask you if you recall if that was correct?
A. I don't know.
Q. Now, :hir. Venable, as to the different items of account
thn.t are due apparently to the partnership 'vhich are now in
the l1ands of the Receiver, ,John A. Clark. The Receiver has
come in contact with several parties who claim, I believe,
that they paid these accounts. I recall, the Farmville Nianufac.turing Company for one, amounting to about $117.00 or
$120.00. They say that they paid that to you. Do you recall
that?
A. I think that is due to the R.eceiver's undiligent method
in going after this business. I think also that t.he account is
perfectly accurate and I will insist that he take this account,
and some more on which he brought me the same report, and
make the people show· thc~r receipts for same as any other
business should be done.
Q. Is it your statement that the accounts given by you to
the Heceiver as made out on the various bills a.re due and
payable and correct?
A. I th~nk so. To the best of my knowledge and belief.
There are several accounts in the back poeket of that file that
we charged off as bad debts on one of the tax returns that was
made to the Internal R.evenue officer. I do not include those
in mv statement.
Q. ·You mean they 'vere just ba·d debts 1
A.. They never have been paid and I charged them off on
my account.
page 110 ~ Q. In looldng over the different items of bills
due to the partnership there is a bill due by one
Harry Jennings, and I am informed that he says that he
turned that car back to yon and declines to pay the bill. Do
you know anything about that~
A. Wl1at car was that1 Have you got the motor number,
or some way that w·ould identify the car?
Q. The item is dated December 10, 1925, and amounts to
$17.60.

A. Have you got any information or any evidence of which
that car was f
·
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Q. No, I have not got it. I would give it to you if I had

it.
A. I cannot ·place it then.
Q. There is another item of Howard Hamlett, September
11, 1926, for $85.00. He claims to have turned this car back
to you. Do you recall that?
· A. I cannot recollect the car. Have you got any number
or anything by which I can identify that car, or 'vhat was its
disposition?
Q. No, sir.
A. I could not tell you anything al)out it. There 'vere so
many cars. I handled so many, about one or two hundred,
or more, and unless I had some motor number or something to
identify it I could nqt re~all it.
Q. Do you recall a bill of Eddie White's due to the partnership in wl1ich, I am informed, that he claimed to have turned
the car .back over to you~
A. I can tell you something about that. The bill was made
just like any other bill, and I haYe not accepted any return of
the car at all. The car is setting up there on my lot where
he carried it up there and left it, and if the partnership, or
anyone in the partnership desires they can take the care for
the bill and I will be glad to get rid of it.
RE-DIR.ECT EXAMINATION.
Mr. Brock:
Q. No,Y, ~Ir. Venable, Mr. Thompson in one of his question. states that you do not state the name of the
page 111 ~ new partnership in your answer, or state that it
was known as the Venable Motor Company. You
do ho,vever state that a ne'v partnership went into existence?
A. It went into existence, and I have produced evidenee·
that it was in existence.
Q. l\1r. Thompson also in questioning you about the oil and
gas business 'vhich you turned over commented on the small
amount of gas on hand. This was a going concern, 'v.as it not?
A. It 'vas, sir. No,v, you take the records here, 011 March
27, there was 240 gallons bought; on March 29th there 'vas
240; on Rome other date that was left out at the time there
was 240: on Apri] 19th, there was 240. Then there are sev-.
eral sheets torn out of here. and then it g·oes on, May 27th,
l 05 ~-allons ; and so on. as shown by the hooks.
Q. Did I understand you correctly to say that you kept this
account in the Planters Bank, using the name of the Vena·
. ble Tire Company as a matter of convenience?
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A. .As a matter of convenien~e only.
Q. But the fund d~posited there were the funds of the Ven- ·

able J\IIotor Company, the partnership, with you and Mr. MeNuttY .
A. ·Yes, sir.
.
Q. Now, one more question, J\IIr. Venable, with regard to
the contract with the Texas Oil Company. I understood you
to say that the purchase and sale of oil and g·as to this concern was a partnership affair, but that the leasing of the
premises to the Texas Oil Company was your· own private
matterY
A. I stated so.
And further this deponent saith not. "
By consent of parties, signature waived.

Fee due Genevieve E. Norris, stenographer-Taking depositions-29 pages, @· 40c ·a page-$11.60.
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State of Virginia,
County of Prince Edward, to-wit:

The foregoing depositions were duly taken, reduced to writing signatures waived before me, J. T. Irving, commissioner
in chancery for the Circuit Court of Prince Edward County
at the time and place mentioned in the notice hereto attached.
Given. under my hand this the 21st day of October, 1927.

J. T. IRVING,
Commissioner in chancery for the Gircuit Court
of Prince Edward County, Virginia..
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EXHIBIT ''LETTERHEAD'S''.
V. D. Venable
W. M. McNutt
Venable Motor Company
GATES HALF-SOL.E TIRES

. Registered U. 8. Pat. Off.
· Authorized Service Bta.tion
Vulcanizing, Battery charging, repairing
Phone 89
Main Street
Farmville, Virginia.

V. D. Venable v.

,V.

~I.

McNutt.
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EXHIBIT ''ORDER''.

page 114}

Custol!ler 's Copy
No. 6105

J au. 30th, 1'922..
•Tosepl1 L. Brickerstaff 's Sons
Jobbers of Bicycle and Auto Supplies
1811 E. ~Iain St. R!c.hmond Va:
Ship to Venable n1otor Co.
At Farmville, Va.
When a.t once
Salesman A. L. Satterfield

How P. P.
Terms 2-10-30
References.
Quantity

Description

Basis of Price

100

Sets· Ford Brake Lines
Cotton waste
1 Doz
Ruby-.-:tft. Doz. Red ends I-Iorn Buttons

20

13
100

25 lbs

:b~XHIBIT

page 115 }

''ORDER #2".

Dealers Copy·

SPARrroN

20.60

•

Date 3-1'0? 1926..
DEAL~JR

CONTRACT

rrhis agreemeut entered into by The Sparks-Witbingto11
Company of .J ackso11, 1\Iichig-an, and the dealer whose si6rnahue is below, to-wit: The Sparks-\Vithingtou Company will
loan a display HhllH.l equipped with one Columbia Hot Shot
_Battery; ou whieh shall be mounte(l one Sparton I-Iorn each
of the models H. 0. S. Deluxe, S. 0. S. Jr., .l\.. T. a11d l{a.r~
f'ord, in consiclQrHtion of the initial purchase by dealer of one
display ]wrn assortment eonsisting of 2 S. 0. S. Deluxe, 1
S. 0. S .•Tr. 2 :1\tfodel A.T, and 2 }Iarfords. 'I'he title and
ownership in sa:d display stand and horns shall remain in
the name of rehc Sparks-\Vithington Company and shall be
returned upon demand.
Tn the <?vent. that this display 1;tand a1H1 its equipment shall
he destroyed by fire, lost or stolen, the Dealer agrees to pay
the Sparks-\Vithing·ton Compa11y the sum of Thirty-two Dollars and ten cents ($:32.10). Should the Dealer become in;Ro1vent., this prop<:\rty shall at once he returned t.o r:rhe Spa.rk,s\\7it.hington Co. The Sparks.-vVithington Company agrees to
furnish in addit;on to this demonstrating equipment, ·sa~es

Supreme Court of .A.ppeals of Virginia.
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jdeas and advertising materials; the Dealer, on his part,
agrees for the loan. of this equipment to put forth his best
onrleavors to pusl1 the sale of SpiHton Horus and to carry in
stork at all times an adequate quantity of each model. The
nealer agrees to maintain this display stand in a prominent
loeat=on, so it can be seen hy overyone entering the store, and
neither to attach to said stand any other accessories of what. Roever kind or to use the current from said battery for any
ot.her purpose than demonstrating· Sparton Hon1s; also when
the hot shot battery becomes t.oo weak to properly operate
the horns, to replaee it at his own cost w·ith another.
rrHE DEALER. FUR-THER AGR-EES NEVER TO REMO,TE THE HORNS FROftf TI-lE DISPLAY STAND FOR
Al\fY REASON WHATSOEVER.
The Sparks-Withington Company agrees to furnish said
Dealed witl1 an Offieial Insignia for placing on the
page 115a ~ show windows of l1is store, notifying the public
he is a. recognized Offici a1 DeaUer. ~n Sparton
Ifot·n:;;, whiel1 recognition entitles the Dealer to the following discounts from list prices from Sparton distributorssingle lots, 33-l/3% ; $60 00 list a.nd over, 40%; $90.00 list and
over, 40-5%; $120 list and over 40-5-5%. (Note: In case of a
rlealer ordering- in one shipment Sparton Hon1s totaling
$120 list or over, the distrilJntor will hill such dea.ler at 40fJ'}'r,, sending· copy of such suel1 invoices to The Spa.rks-\Vithing·ton Company, who will forward to dealer check for additional 5%, giving· the dealer a. total discount of 40-5-5%~)
Signatures:
TI-lE SP ARI(S-WITHINGTON
By: \'T~f. SP A~KS.

CO~lPA~TY

~l'Tte

Distr:butor Benj. T. Crump Co.
By W. ~f. ~1:oore
Doalcr (Firm name) Venable 1\IIotor Co.
. By 1V. l\L ~fc.Nutt
Gi ty Farmville State Va.
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EXHIBIT "OR.DER. #3'".

Customer's conyH. B Midkiff
to be rtain.ed h)r
P. 0. ·Bob 14~2
customer
R.iP-hmond, Va.
Salesman's signature
nistributor for
H.l B. Midkiff
rl'odd Protectogrnph Co., Inc.

D:ate 6/12/24

D 113

V. D. Venable v. vV.
Office· Order No. -

~L ~IcNutt.

Distributor's sig·nature-H. B.

109
~Iidkiff

...................................... Gratis Policy 10000

...... " . . . . . . . . . . . . . . .. . . . . . . . ....................... .
One Star Model-No. 1.6694 Price $40.00 F. 0. B. Roches.ter, N. Y. less $1 50 for cash

Has Cheek 'vriter been delivered ·f Yes. Cash received
with order $38.50
............................. Term~ on unpaid balance-Paid in Full
Ship to-Veuahle Motor Oo.
City-Farmville. State-Va.
·vENABLE MOTOR CO.
Purchaser signs fi1·m name here
By W. M. l\IIcNUTT
H. B. MIDJ{IFF, Salesman.
Oxyg·en Nitrog·en Hydrog·en Aeetylene Calcium Carbide
Cutting a11d Welding Apparatus
pnge
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EXHIBIT "CONTRACT #1".

AIR REDUCTION SALES CO:VIPANY

A.IRCO
120 Broadway
New York
CONTRACT
FOR

CO~IPRE.SSED

ACETYLENE AND OXYGEN

SERVICE.
This A~reement. made in duplicate this 26th day of May
1920, hetween the AIR REDUCTION SALES COMPANY (a Delaware Corporation and herinafter called the
Company) and Venable Motor Co., Farmville, Va. (hereinnft.er called the Purchaser).

110
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W~tnesseth: The Company agrees to sell to the Purchaser,
and the Purchaser agrees to purchase from the Company, all
ac·etylene and oxygen required for the Purchaser's business
for the perio~l and at the prices herein stated.
. Acetylene to be furnis.re<.l from l\1ay 26 1920, to May 26
1921, upon the conditions herein set forth, at $2.85 per 100
cubic feet, net. F. 0. B. Company Factory at Richmond, Va.
Estimated consumption 100 cu. ft. per month. Terms: Cash
with order
Oxygen to he furnished from May 26 1920 to l\Iay 26 1921,
ilpo'n the conditions heL·ein set forth. at $2.00 per 100 cubic
feet, net. F. 0. R. nompany Far·tory at Richmond, Va.
Estimated consumption 220 cu. ft. per month. Terms:
Cash with ordnr.
.
~eHIS A.GRBE1viENrr SI-IALL N<Yr BE BINDING UN'.l.'IL IT IR ACCEP':rED AND SIGNED BY AN OFFICER.
01~ rl,I-IE COMPANY AT TliE I-IO~tfE O~_,~,ICE, AND THE
PURCHASE!~ HER.EBY vV AlVES. NOrriCE OF .SUCH
ACCEPTA.NCE.

For oxyg·en and acetylene furnished or any serYice reiidered nft.er the date that this contract is signed by the Purcllaser and hefore the date of its· acceptance or refusal by
the Company, the Purchaser sl1all. be invoiced a.t the prices.
herein stat~cl, bnt it is understood that such supply or service rendered shall not· .constitute an acceptance of this contract nor obligate the Company to continue the service, should
acceptance hereof be refused by the Company.
No agent. is authorized to hind this Company by statements
of HllY kind,. Hncl it. is understood that the provisions in this
contract c~vcr the entire ag-reement between the parties
hereto.
Cylinders to be returned to the Company as hereinafter
provided, eharges to be prepaid hy the Purchaser.
Customber owns one #4 nr.etylene cylinder.

FORM: 30B

RECEIVED.
AIR

R.EDUCr.I~ION

SALJjJS CO.
R.lCIIl\fOND, \TA .
•TTJN 22 1920
NOTED
B)1 ••••••••••••

.

.

V. D. Venable v. \V. :\L 1vfcNutt.
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CONDITIONS

Both gases to be shipped in cylinders of standard capacity,
1nauufactured in accordance with tl1e rules and regulations of
the Interstate Commerce Commission.
COJ\iPRESSED .A.CETYLE1\TE
Acetylene shall be shipped only in eylinders purchased from
the Company by the Purchaser, except that at the Purchaser's
option tl1e Company agrees, for the purpose of furnishing
acetylene to the Purchaser, to lend cylinders to the Purchaser
under the fol1o"ring conditions:
·For each cylinder bought from the Compm1y hy the P.ut:ehaser the Company shall lend to the Purcl1a.ser an additional
cylinder of the same size and style, without any addition~!
investment in said cylinder other than for the gas contents;
thereafter, npon receivin~ from the· Purchaser, at the plant ·
of the Company from which it was shipped, a cylinder previously loaned to the Purchaser by the Company, or which the
PnrchasP.r bought from the Company , the Company shall,
for each snel1 cyrnder received, ship to the Purchaser in re. f nrn a fnll cylinder of the same size and style, invoicing the
Purchaser for the gas contents.
The intent of this provision is mutually understood t~
mean that. the Purchaser shall have in his possession or in
t:ransit. not more thm1 one additional cylinder belonging to
Ute Company for each rylinder purchased from the Company
hv the Purchaser .
.. It is understood that the Company may substitute for
<'vlinder owned hv the Purchaser a. cylinder of its own of the
:-;;nne size and st):le, thus exehanging-~ title thereto.
'l~he Purchaser ag-rees to return to the plant of the Company from which they were shipped all cylinders loaned by
l.he Company. or an equal number of eylinders of the sarric
make, size and style purchased from the Company by the Purchaser, within twenty (~0) days after· the date of said sh~p
ent.
In the event that the Purchaser fails to return said cylinders witl1in the ~a.=d time, the Company may, if it so elects
eharge a rental of fifteen ('ents (15c) per day, or any pa1·t
thereof, for each cylinder for all sueh time over said twenty
(20) days that said cylinder or cylinders in excess of thosH
owned hy the Purcl1aser are out of the Company's posses.sion, which rental the Pnrcl~aser ag-rees to pa.y on demanq;
if the Company so ele~fs it may, without notice to. the Pl~r-.

any
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ehaser, enter the premises of the Purchaser, or any other
place w·here said cylinllers may be, and ·without legal process
take and remove said cyrnders, the Purchaser hereby waiving· any action for trespass and damag-e therefor, and diselnimin~; nny rig-ht of resistance thereto.

COMPRESSED OXYGEN
Cylinders are merely loaned to the Pnrchasm·, and the Puragrees to return all cylinders furnished by the Com, pany to the plant or warehouse of the Company from which
such cylinflers were shipped witl1in thirty (30) days after the
date of snid shipment. In the event that the said cylinders are
not retnnlCd within that time, the Company reserYe be right
to cha.rge a rental of twenty-five cents (25c) per week, or any
part thereof, for each eyliuder for all such time over the said
· thirty (BO) days that any sucl1 cylinder is out of the Company 1S possession, 'vhich rental the Purchaser ag-rees to pay
on. demand. If the Compnny so elects it may, without notice
to the Purchaser, enter the premises of the Purchaser, or any
other place where the said cylinders may he, and without le;.
A·n 1 nrocess take and remove any c.y1inders which the Pureha~er has retained more than the said thirty ( 30) dayf?, the
Pnrcl1aser herehy waivin.2: any action for trespass and dam':.tg·e therefor, and disclaim;ng any right of resistanee thereto.
Tf any of the cylinders, either oxygen or acteylene, are reeoi,.. ed by tlte Company from the Purchaser in a. condition reqn!ring repairs, the Purchaser agrees to pay for all such re.patrs.
If ::1ny of tl1fl oxygen cylinders or acetylene cylinders, in
~xces~ of tl1osp ow·ned by the Purchaser, after they are
Rhipped to tl1e Purchaser and before the Purchaser returns
f.hem to the Company, are lost, destroyed or so injured that
f.he~:- C'::tn no lon,g·er he nsed by the Company, the Purchaser
a.gTees to pay to the Company the value of each cylinder,
whirl1 v::.lnP shall l1e determined from the Company's latest
Helling list. In addition thereto tl1e P1uchaser a.grees to pay
to the <iompany any loss or damage it may sustain by reaHon of the fnrt that the Purcl1aser did not return to the Company snicl cylinder o1· cylinders in serviceable condition
wthin tl1e time stipulated herein.
d~tlRer

SER:VTCE AND DELIVERIES ARE CON':riNGENT
lTPON srrnTT<ES, FIRES. ANn ACCIDENTS OR ANY

OTHER CONDITIONS BEYOND THE CONTROL OF
. '.l'I-IE CO~IP ANY: AND IF, BY R.EASON OF ANY SUCH

V. D. Venable v. "\V.

~I. ~IcNutt.
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CONTINGENCIES, THE 001\IP.A.NY IS UNABLE TO
PJiJRFOR!i I'1.1S PART OF THIS AGREEMENT. THEN,
ON DTJE NOTICE. THTS AGR.EEMENT SHALL BE AU'PO~fATIOALLY EXr.t,ENDED TO COVER SUCH TIME
rl,HE COlVIP.ANY ~fA.Y BE DELAYED IN PERFORMING
ITS PART THEREOF. AND ANY STJCH DEFAULT
CAUSED BY SUCH CONDITIONS IS HEREBY W AlVED.

·. IN CASE OF E1viERGENOY THE COMPANY RESERVES rrHE RIGHT TO SHTP THE OXYGEN AND
1\CETYLENE FR.OM A WAREHOUSE ·. OR PLANT
OTHER THAN THE ONES 1\IENTIONED IN THIS
AGREE~fENT, THE COl\fPANY AGREEING TO PA'Y
ANY ADDITION.AL FREIGHT CHARGE RESULTING
FROM 11 HE EXERC]SE OF THIS RIGHT BY THE COMPANY.

THIS CONTRACT IS NOT ASSIGNABL·E BY THE
PURCII.A.SER EXCEPT UPON THE WRITTEN CONSENT OF rrHE 001VI.PANY FR01Vf ITS HOME OFFICE.
Submitted by...................... Salesman
Dated .................... 19 ..
Accepted .................... 19 ..
'TENABLE 1\-IOTOR CO.

Purchaser.
AIR REDUCTION SAL·ES COlVIPANY,
B)r .•..•..••••.••.••..•••.••••

RECEIVED
AIR REDUCTION SALES CO.
RIOHl\f.OND, VA
JUN 221920
NOTED
BJr .........•...••
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EXHIBIT "CONTR.ACT #2".

AIR R.EDUCTION SALES .001\IPANY

AIRCO
342 1vfadison A venue
New York

It iH understood and agreed that thie agreement will auto:·
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matically renew itself from yea.r to year unless. notice- of
cancellation is given by either party in writing sixty (60)
days prior to the expiration of any such year.
CONTRACT
For Compressed Acetylene and Oxygen Service
This A.greement, made in duplicate this - day of - - 192- between the Air Reduction Sales Company (a Delaware Corporation and hereinafter called the Company) and
Venable :Motor Company, Farmville, \T a. (hereinafter called
the Pnrcl1aser).

\VITNESSE'TH: The company ngrees to sell to the pur·chaser, and the purchaser agrees to purchase from the company, all acetylene and oxygen required for the purchaser's
busii~ess. for the period and at the prices herein stated.
Acetylene to be furnished from .Tune 22 1923, to June 22,
1924, upon the concEtions herein set forth, at $3.25 per 100
cubic feet •. net. F. 0. B. Railroad at Richmond, Va.
Estimated consumption 101 cu. ft. per month. Terms:
Cash 'vith order. Oxygen to he fur1ushecl from June 22, 1923,
to· June 22, 1924, upon the conditions herein set forth, at $1.85
per 100 cubic feet, net, F. 0. B. R~ilroad at Richmond, ·Va.
Estimated consumption 110 en. ft. per month. Terms :
Cash with order. This agreement shall not be binding until
it is accepted and signed by an officer of the company at the
honie office, and the purchaser hereby waives notice of such
acceptance.
For oxyg·en and acetylene furnished or any service rendered after the date that this contract is signed by the Purchaser and befor~ the date of its acceptance or repage 120 ~ fusal by the Company, the P\lrchaser shall be invoiced a.t the prices herein stated, but it is understood that such supply or service rendered shall not constitute an acceptance of this contract. nor obligate the Company
to continue the service, should acceptance hereof be refused
· hy t.l1e Company. No agent is authorized to bind this Company by statements of any kind, and it is understood that
the provisions in this eontract cover the entire agreement between t.he parties hereto.
Cylinders to be returned to the Company as hereinafter
provided, rl1arges to be prepaid by tlw Purchaser. Own 1

#4.

V. D. Venable v. W. 1!.
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CONDITIONS

. . . .. . .. . . . .. . . . . . . . . . . . . . . . ........................ .
. . . . . . . . . . . . . . . . . . . . . . . . . . . ......................... .
VENABLE

~IOTOR CO~IPANY

Submitted by Ray "\Valsh, Salesman
(Sign h.ere)
V. D. VENABLE, Prop.
Purchaser.
·Dated June 22, 1923.
AIR R.EDUCTION SALES
By (illegible)

CO~IP ANY.

Approved
(illegible) District :Manager
Accepted Sep. 10, 1923.
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EXHIBFl, "CON':rR.ACT #3''.

AGREEMENrr made t.his 27th day of November, 1922, between the Gulf Refining· Company, party of the first part, and
Venable }[otor Co., of the City of Farmville, State of Va.,
party of the second part:
vVHEREAS, The party of t.he second part is now purchasing· Lubricating oil, from the party of the first part for ~ale
to the consumers thereof, and has requested the part.y of the
first part to loan an equipment for use in his premises situate Farmville, V a.. for the better storage and handling of
tl1e oil so purehased; and
"\VHEREAS, 'l'he party of the first part is willing to comply \vith said request, and i~ about to loan for use upon the
premises of the second party a 65 gallon portable wheel
tank, and pump.
Cut 134 Tokheim
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NOW THIS AGR.EEl\IENrr WITNESSETH:
FIRST ........................................... •. •
SECOND ..................................... ··.··· ..
THIR. D ............................................ .
FOlJRTH................. : ........................ .
FIFTH.............................. ·............... .
SIXTH.................................· ........... .
SEVENTH............. ~ ........................... .

Executed in triplicate the day and year as above written.

GULF REFINING COl\IPANY,
By· R.. E. EVERETT,
\TENABLE 1\IOTOR CO.
By ·v. D. VENABLE, Prop.
Witness:

.J. D. PEDLO\¥
Witness:
GEO. R. BH-0\VN

In consideration of good and sufficient considerations, I,
V. D. Venable ow11er of the premises mentioned in the
within agremnent, do hereby c.onsent to the storag·e thereon
by the Gulf R.e:fining- Co., of the equipment mentioned above,
anrl do further ag-ree that the property of the sa.id Gulf R.etining Co .. shall be exempt from sale or distress for rent
due or to become due for the premises above mentioned during the continuanee of the present lease or any
page 122 ~ renewal thereof; also that said Gulf R.efining Co.,
may remove said property, at any time, as provided in said agreement.
Witness my lun1d and seal tl1is 24 clay of

~farcl1,

1923.

V. D. VENABLE
Witness:
. GEO. R. BROWN..

(Seal)

V. D. Venable v. W. 1vi. McNutt.
pa.ge 123

~

117

EXHIBIT "CONTRACT #4''.
THIS AGREElVIENT

~Iade this 26th day of April, 1921, in the City of Ricl1mond,
State of Virginia, by an dbetween W. l\L Ryenolds Inc. hereinbefore called the "District Distributor" and Venable Motor ·C'o., Farmville, Va., hereinafter called the Service Station,
\Vi tnesseth :

rrhe parties hereto, in consideration of the benefits and advantages to be derived by each from the faithful performance
of the covenants and agreements hereinaftr contained and in
further considertair0n of the sum of $1 each to the other in
hand paid, at and before the sealing of these presents, the
receipt whereof is hereby acknowledged, do mutually agre-e.
to and with each other as follows:
TI-IE DISTRICT DISTRIBUTOR AGREES
(1) To sell to the Service Station during· the term of 1
year from date of this agreement, all.types of storage batteries and parts handled by the District Distributor. To allow said Service Station, on all batteries for resale, a discount of 40% from Consumer's list price, on Rental batte,ries a disc01nit of 50%, and on parts a. discount of 40%.

(2)

.............................................
............................ ............... .
I

(3)

"

(4)

THE SERVIC:Bj STATION AGREES
( 5) To purcl1ase exclusively from the District Distributor
all types of autom.otive ignition, starting and lighting batteries and parts f. o. b. service station, Richmond, Va., at the
prevailing prices to Service Stations as established from time
to time hy the Di~trict Distributor, which prices ma.y be
changed by the District Distributor \Vithout notice. Terms
'vill be cash in: advance or on delivery of goods f. o. b. service
station aforesaid.
( 6) . . . . ............................................ .
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(7) .. ~ ..

0

•••

0

•••

0

•••••••••••

0

•••••••••••

0

•

0

0

0

0

0

0

0

0

••

. ............................................ .

(8) ...

(9) . . .
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AND

AGREED
(10)

0

•

•

•

0

(11) . . . . .
(12) . . .

0

•

0

0

0

•

0

0

••••••••••••••••••

0

0

0

0

0

•

0

•

0

0

0

0

0

0

0

0

•

0

0

0

•

0

0

0

••

0

0

0

0

0

0

0

•

0

0

••••••••

•

0

0

0

•

0

0

••••

0

••••

0

•

0

••

••

0

0

0

0

•

0

•

0

0

•

0

0

•

0

••

0

•

••

0

0

•

0

•

0

0

0

•

0

0

0

•

0

••

0

•

In witness whereof, the parties hereto have executed this
agreement this ~6th day of April, 1921.
·

W. 1\L R.EYNOLDS, INC.
By W. ~I. llEYNOLDS.
VENABLE l\IOTOR CO.

V. D. V.
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EXHIBIT "STATEI\IENT".

.Jan. 1, 1921.
Bill put in ............
$2,395.40
V. D. V. put in . . . . . . . . . . . . . . . . . . . . . . . . 472.65
00

.........

00

....

1,922.75
Stock inventory . . . . . . . . . . . . . . . . . . . . . . . . 6,055.02
Furniture & fixtures . . . . . . . . . . . . . . . . . . . . 968.95
Bills payable . . . . .. .-. . . . . . . . . . . . . . . . . . . . 1,429. 75
8,453.72
Indebtedness . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,675.29
6,778.43

Owir.6"to Bill1:Y2 Yrs·.................... 1,175.
5,603.43

V. D. Venable v.
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V. D. Venable

l~annvme,

T~

Duplicate

,V. 1\I.

MeN utt.

119

Va., ................ _......... 192

F. W. HUBBARD, Dr.

l•'irc and Life Insurance

Farmville, Va.

Date

1926
July 1

"

1

" 3
Aug. 7
II
7
~'
7

Company

Policy No.

Franklin
Newark
Franklin
Imperial
Ft"anklin
Newark

642
345
1847-C42
653780
642
345

Property

Amount

Garage building

750.
750

tl

II

Premium
Dr.
Cr.

45.94
45.94

Cancelled-Ret. Prem.

"u

II

It

II

H

u

"

.67
.72
41.34
41.34
7.81

"

By bal. due

- - -i 91.88

91.88

---- To bal. due

7.81

PAID
·Oct. 16, 1926.
F. \V. Hubbard.
Thanks.

V.D. VENABLE.
Farmville, Va.., . 6-3

No. 313
1926.

'J..1o The· First National Ban1r-'4
·Farmv-ille, Va.

V. D. VENABLE.
(This c.heck endorsed by R. H. Cook & Venable Tire Co.)

Supreme Court· of Appeals of· Virginia.
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V. D. Venable

No. 330

Farmva Va.

6-19

1926.

Pay to the ·order of R. H. ~k
.
$25.62
. . . . . ............... Twentuve 62/100 ..••...... Dollars
Service to date
·
.~
To The First National
Farmville, Va.

Ban~

V. D. VENA.BLE.

(This check endorsed by R .. H. Cook & C. P; Rice.)

V. D. Venable
Fa~e,

No. 326

Va.

6-15

1926.

Pay to the order of R. H~ok ·
$5.00
. . . . . .............. Five .......................... Dollars
To The First National
Farmville, Va.

~an~

V. D. VENABLE.
(This check endorsed by R. H. Cook & Venable Tire Co.)
...
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No. 323

V.-D. Venable
FarmVille, Va.

6-14

1926.

~~y. ~o. :~~ .~~~~ ~.r. ~·. ~~~- ............... :oo~~e~

••

For work on books

)li-lt

rro The First National Banit(
·Farmville, Va.
Q.

V. D. VENABLE.

(This check endorsed by R. H. Cook & Venable Tire Co.)
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V. D. Venable

No. 334

FQville, va.

6-26

1926

Pay to the order of :R. li. Cook
JJ;4().93
. . . . . ...............~orty 93/100 ............. Dollars
work on books

<

To The First National ~a.nk
Farmville, Va.~
V. D. VENABLE.
(This check endorsed by R. H. Cook & Venable Tire Co.)
-
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EXHIBIT ''LEASE''.

AGREE~IENT dated the twelth day of October, 1923, by
and between Vernon D. Venable, of Farmville, in the County
of Prince Ed·ward and S'tate of Virginia (hereinafter designated Lessor), ana The Texas Company, a corporation of
the State of Texas, with an office and place of business at
No. 17 Battery Place, New York, N. Y., (hereinafter designated Lessee),

2. Premises Leased. Lessor does hereby demise and let
unto Lessee all that certain tract or parcel of land, with the
buildings and improvements thereon, in said Farmville, situate, and more particularly described as follows: Beginning
at a point on the westerly sideline of a certain public highway
known and designated as Main Street, which point is distant
twenty five (25) feet from the point of intersection of the
said westerly sideline of Main Street and the southerly sideline of a certain public highway known a.nd designated as ·
Doyne Street, measured in a southerly direction along the
said westerly sideline of Ma.in Street from said point of intersection; and running in a southerly direction along the said
westerly sideline of :Niain Street a distance of seventy-one
( 71 ) feet to a point; thence turning a.t an interior angle of
ninety ( 90) degrees and running in a westerly direction a
distance of thirty-five ( 35) feet to a point; thence turning
a11d running in a northerly direction a distance of sixty-four
( 64) feet to a point; thence turning and running in a northeastrly direction to the point Qr place of beginning.
Together with all right, title .and interest of Lessor in and
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. to ~ny and al~ streets, i·oads and ways boun4ing on said desc.ribed premises.
3. Term. To have and to hold, and peaceably and quietly ·
to enjoy, with the rights, privileges, easements and appurtenances thereunto belonging-, or in any wise appertaining for
the full term of three (3) years from and after the fifteenth
day of . 1\.ugust,
.
one thousand nine hundred twenty-three (Augu_st 15th, 1923), and thereafter from year to yea1~,
pag·e 129 ~ but subject to termination on sixty (60) days'
written notice from either party to the other, directed to the end of the original term or any subsequent
yearly period.
J. Rental. Lessee hereby ·leases from Lessor the above
desc.ribed premises, rights, privileges, easements and appurtenances and agTees to pay therefor at the rate of six Hundred
Dollars ($600) per uunum, payable in equal monthly instalInents of .b'ifty Dollars ($50) each on the fifteenth clay of
eac.h ·and eYery month during the term of this lease; and
agrees t.hat if any installment thereof shall be due and unpaid for ten ( 10) days after written notice of such default
sha.ll have· been delivered to the Assistant Laud Attorney of
Lessee at its office at No. 17 Battery Place, New York, N.Y.,
it will then be lawful for the said Lessor to reenter the above
demised premises and to re-possess and enjoy the same.

5. Removal of Property. Lessee shall have the right to
enter upon said demised premises, or any part. thereof, and
to sever and remove therefrom any merc.handise and equipment and all other property of whatever kind placed thereon
or therein by Lessee during the term of this ·Or any previous
lease, or any extension or renewal thereof, or belonging to
said Lessee.
6. Lessee's. Right of Termination. It is agre~d that if
Lessee shall fail to obtain the nec.essary permits to enable it
to trm1sac.t its business on and from the said premises, or if
l . . essee shall at any time be prevented from establishing, conducting· or continuing its business on or from the said premi~es by reason of any covenant, restriction, enc.umbrance or
defect in title, or by any law, ordinance, order or regulation
of any court or -governmental authority having jurisdiction,
or if the establishment, conc~nct or continuance of Lessee's
business shall be made unduly burclensom by any such covenant, restricffon, enc.umhrance or defect in title, or by any
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such la,v, ordinance, order of regulation, Lessee may terminate to this lease and ali its obligations heretmder at any
time by g-iving to lessor not less than ninety ( 90) ·
page 130 } days 'vritten notice of its intention so to terminate same and of the date upon which such termination shall become effective, and in case of ~uch termination, the rental shall be prorated to the date thereof, and
I.Jessee shall be entitled to reimbursement for such· amount
ns it may have paid over and above the amount which may
be due upon such prorating of rental.
7. }.~Iaintenance. Lessor shall maintain the said premises
in good repair during the term of this lease; and in case of
his failure to do so, or in the event that from any cause the
premises become in whole or in part unfit for occupancy, or
useless or unavailable for Lessee's purposes, the rent during·
the period of such unfitness or uselessness shall be proportionately reduced, or if such unfitness or uselessness be complete,- the payment of rent shall be entirely suspended during such period; and further, in the event that for any cause
tlle demised premises are destroyed or rendered untenantable without neg·ligence on the part of Lessee, this. leas may
then at the location of Lessee terminate, but should Lessee call
upon Lessor to restore said premises, then the rentals shall
be based on the extent to which Lessee is deprived of the
use of said premises, as herein provided.
H. Damage for Defect in Title. Lessor shall reimburse
Lessee for and holf Lessee harmless from all damages and
expenses which Lessee may suffer by reason of any sueh
covenant, restriction, encumbrance or defect in title, and exJ1ressly w·arrants that the demised premises are free and
clear from all such covenant, restriction, encumbrance or defect in title.
9. Notices. Any notice which Lessee may be required or
may desire to g-ive to Lessor shall be sufficient if mailed with
postage prepaid, directed to Lessor at any address of Lessor
mentioned in this lease, and any such notice shall be deemed
to have been given to Lessor at the time it is so mailed.
page 131 }

10. Lessor covenants and agrees to erect 1ipon ·
the demised premises forthwith an attractive
filling station building and to construct thereon a filling station complete, excepting pumps and tanks, and the Lessee
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hereby gives Lessor, his servants and ag·ents, the right and
privileg·e of entering· upon said premises for the purpose of
said construction.
11. Suceessors, Assigns, etc. This agreement and all th~
eovenants, terms and undertakings in it contained and expressed, shall be binding· upon and inure to the ben~fit -of,
and all reference to Lessor or Lessee respectively shall embrace or includes the heirs, executors, administrators, successors, representatives and assigns, if any, of either.
12. Testimonium. In witness whereof Lessor and Lessee
have executed and attested this instrument in due form by
the undersig·ned each thereunto duly authorized as of the
day and year first above written.

·VERNON D. VEN.A.BLE, Lessor

(Seal)

TI-IE TEXAS COMPANY, Lessee.
(Corporate Seal)

By. CI-IARLES E.

HER~iANN,

Vice-President.
.Attest:
E. 1vL CR.ONER,
Assistant Secretary.

S'ta te of Virginia,
County of Prince Edward, ss.
1, G. B. V. IIolladay, aN otary Public in a11d for the County
aforesaid, in the State of Vitginia, do certify that Vernon
D. Venable, whose name is signed to the above writing bearing date the twentieth clay of October, A. D. 1923, has ackliowleclge the same before me in my Cou1~ty aforesaid, this
eighteenth day of December, A. D. 1923.
Given under my hand this 18th day of December, A. D.

1923.

.

G. B. V. IIOLLADAY, N. P.
·l\Iy commission expires Oct. 1, 1927.
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pag·e 132 ~ ·State of New York,
County of New York, ss.

I, Hugo Friedrick, Jr., a Notary Public in and for the
County aforesaid, in the State of New York, do certify that
Charles E. Herrmann, whose name is signed to the above
writing bearing date the twelfth day of October, one thousand Nine Hundred Twenty-three, has acknowledged the same·
before me in my County aforesaid; and I, the .said Hugo
}i,riedrick, Jr., a Notary Public do also hereby ·Certify _that
Charles E. Herrmann, a Vice-President of- The 'Texas Company, of the State of Texas, has this. day acknowledged before me in my County aforesaid that the seal attached to the
said writing is the corporate seal of the said corporation,
and that the said writing is the act and deed of the said corporation.
Given under my hand the twenty-third day of January,
1\. D. 1924.
HUGO FRIEDRICK, JR.,
Notary Public.

\Notarial Seal)

J(ings Co.
l{ings Co.
N e'v York
Ne'v York

:My commission expires
page 133
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Clerk's No. 74 ·
Register's No. 4071
County Clerk's No. 124
Co. Register's No. 4146

~{arch

30, 1924.

Virginia.:

In the Circuit Court of the County of Prince Edward.
\V.

~I.

1\fcNutt, Complainant,
vs.
V. D. Venable, Defendant.
DEPOSITIONS.
· The further taking of these depositions was resumed on
J nne 2nd, 1928, at the office of Watkins and Brock, in the
Town of Farmville, Va., by consent of parties by counsel.
Present: J. Taylor Thompson, Attorney for Complainant. Watkins a.nd Brock, Attorneys for Defendant.
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·
V. D. VENABLE,
· .
who has heretofore been sworn and testified in this case, is
recalled in sur-rebuttal.
Questions by nfr. Brock:
Q. Mr. Venable, I notice on page 2 of Fulcher's depositions
that he says he was employed by the Venable Tire Company
for three years.
· A. I employed Fulcher personally, and the name of the
dirm_ was not mentioned, but it was the Venable Motor Company.
·
Q. On the top of page 3 Mr. Fulcher -says that J. Vv. Fretwell and V. D. \Tenable constituted the -Venable ~Iotor Company.
A. ~,retwell and myself 'vere partners only in the sale of
automobiles department.
Q. I notice on the middle of page 3 Fulcher
page 134 ~ states that the Venable 'rire Company and the
Venable l\Iotor Company were distinct.
A. There was no Venable Tire Company at that time, but
·the car sales of the Venable· l\fotor Company were kept separate from the other business of the Venable ~Iotor Company.
Q. Mr. Fulcher also states that he was told to keep the
(!:tock, oil, and gas separate from the Venable ~Iotor Company.
.
vVhat are the facts in this matter?
A. I did tell him to keep separate the account of car sales
from the accounts of the rest of the ·business done by the
Venable :Niotor Company.
·
Q. Mr. Fulcher also says something about these repair
tags. \Vhat are the facts with regard to the repair tags?
A. All the repair tags were printed and made for the V enable ~Iotor Company, and the work done for the Venable 1Iotor Company was charged on this tag when it was in the
.car sales department. When in the other. departmen~ in
'vhich ~Ir. 1IcNutt and I 'vere partners the 'vork was always
charged to the house.
· Q. I note on page· 7 that lir. Fulcher says the gas and oil
was purchased by the Venable Tire Company.
· A. It was purchased by checks signed by Venable Tire Company, but I have already stated that for convenience and to
ear-marks the fund that the money from the business other
than car sales was deposited in the name of the Venable Tire
·Company.
Q~ On page 9 ~Ir. Fulcher states that. you told him when you
hii·ed him that the car sales went to the Venable ~Iotor Company and the g·as and oil to the Venable Tire Company.
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A. I told him that the car sales business was separate from
the other business and should be kept separate, but did not
tell him that one was the ·venable l\Iotor Company and the
other the Venable Tire Company for there was no Venable
~rire Company at that time.
·
.
Q. J\{r. ~-,ulc~er also ·stateEJ that all the business except car
sales was Venable Tire Company's. ',Yhy ·was this when the
contract sued on refers only to repair of automobile tires and
the sale of automobile accessories 1
pnge 135 }- A. The repair of automobile tires in the original contract included principally vulcanizing and
the half-sole business, and these two businesses at the time
were defunct, and so under our new agreement the sale of
accessories and tire sales wer pooled with the oil, gas and
repair 'vork under the name of Venable Motor Company. I
want to call the attention of the Commissioner to the Record
Book filed with the Receiver that the inventory for 1921, page
3; 1922, page 39; Bills payable, 1922, page 71 ; and Inventory, 1923, page 77, are made out in the name of the Venable
:Motor Company. In fact wherever the pages in this book
a-re headed, where inventories are shown, it is done in the
name of the Venable 1\Iotor Company.
Q. Now turning to the testimony of J. \V. Fretwell, on page
.4, he states that l\IcN ntt was not a partner in the business.
A. J\ticN utt ,,,.as not a partner in the car sales department,
hut he was in everything else.
Q. Qn page 16, about the middle of the page, Fretwell says
something about the part of the business being the Venable
~rire. ·Company and the other the Venable 1\iotor Company.
'\Vhat about this?
·
A. I did not telll\fr. Fretwell that, but did tell him that the
car sales and other business were separate: All business was
done under the name of the Venable 1\Iotor Company..
Q. Now, with reference to the evidence of ·l\fr. :NicNutt him
self, on page 2 of his rebuttal depositions, he stat~s that the
gas and oil turned over was only worth about $100.00.
A. The g-as and oil was an established, paying concern, and
$100.00 was sufficient capital to keep the business going.
(~. lie also says that you only turned over a few tools, bolts
and springs, the total value of which would not exceed
$250~00 .
. A. The inventory shows nearly $500.00 worth. I told 1\{r.
:McNutt that I would turn in the oil, gas and repair work into
the partnership, and he '\rould continue to receive his per
diem until it \vas shown that. his capital in the business was
doubled, and the inYentory shows that this took place in Janu~
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ary, 1921. Record Book, page 3. And from that
page 136 ~ time his per dimn ceased as by mutual agreement.
Q. vVhat about this hook which l\Ir. 1IcNutt refers to that
he savs l\Ir. Cooke asked for·r
A. i don't kno'v that l\Ir. Cooke ever had it. I had never
seen it from the time it was in lVIr. l\:Ie:Nutt's possession till
now.
tJ. Do you see it now?
A. No, sir.
Q. ~ir. 1\Ic.Nutt says, on page 5, that you told him it would
he cheaper to do all the advertising in the naine of the Venable l\'lotor Company, and that it did not matter about the
public so long as .the partners understood the situation. \Vhat
did you tell him~
·A. I told him that so far as the public was concerned they
tlid not need to know what part of the business was mine
and what was the, partnerslup. 1 had reference to the car
sales as distinguished from the general business of the partnership. All were operu ted under the name of the Venable
~fotor Comp~ny, thoug·h the car sales belonged to V. D.
Venable. At that time l\lr. l\Ic.N utt agreed that the advertisements for the ear saleR should he done under the partnership name and he saw the copy of all the advertisements
hefo1·e it went to print and agreed to have it come out this
way.
Q. On page 11 1\Ir. l\IcNutt states that the stock of oil and
other things as inventoried were purchased by the Venable
rPlre Company. \\'hat ahout this'!
A. The 'Tenable l\Iotor Company purchased this istocik1
using· the enablf Tire Company's check, which I have already explained was used as an ear-ma.rk in the bank account
to distinguish the partnership business from the car sales
bu~ne~.
·
·
Q. Now l\fr. 'ienablo what about this testimony of l\{r. 1fcN utt 's as to the lease of the premises to the Texas Com-

'T

pany?
A. \Vhen this lease was made to the Texas Company for
convenience of description the lease included tho whole lot
and all the buildings thereon, but before it was made I told
l\Ir. :ftic~utt that I could rent the place as an
page 137 1}- !exclusive 'fexa.s ~company product iStation for
$50.00 a month, which 'vould in part pay for the
needed improvements in the buildings for conducting a better business and would not talw any of the space needed for
the co.nduct of our business, l\Ic.N utt 's and mine, and 'vould
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bring further business to us, and he willingly agreed to it,
and when the improvements were made the space allotted to
the business conducted by l\IcNntt and myself 'vas approximately doubled 'vhat it had been be~ore the -lease was made,
and 1\ticNut.t recog·nizing the benefit he was getting proposed
or agreed to the partnership paying an additional rent, yearly
rent, which "'"as to include taxes, insurance, etc., which he has
nckno,vledg·ed before in his depositions.
Q. What do you mean by the additional benefits? Do you
mean the additional space?
A. The increase of sale of gasoline and oil and facilities
for the repair business, floor space, etc.
And further this deponent saith not.
Signature. 'vaived.
State of Virginia,
·County of Prince

Ed,·~.rard,

to-wit:

. I, Genevieve E. Norris, a Notary Public for the County
nforesaid, State of Virginia, do hereby certify that the foregoing depositions of V. D. Venable ·were duly taken~ reduced
to writing, and the signature of the witness waived by con~ent of parties by counsel, at the time and place in the caption mentioned, pursuant to agreeme11t by parties by counsel.
Given under my hand tl1is the 4th day of June, 1928.
GENEVIEVE E. NORRIS,
Notary Public.

1\Iy commission expires S'ept. 22,

1~28.

Notary's and stenographer's fee due Genevieve E. Nor. ris, $2.50.
page 138 ~

The depositions of E. V. Fulcher, James W.
Fretwell, and W. 1\1. :NfcNutt and others, taken
before me, J. T. Irving, Com 'r. in Chancery for the Circuit
Court of Prince Edward County, Virginia., this 19th day of
November, 1927; between the hours of ten A. ~L and six P.
JVL of said day, nt t.he office of J. Ta.ylor Thompson in the .
Town of Farmville, Va., to be read a.s evidence in behalf of
'\V. l\L 1\'IcNutt in a certain suit now pending in the circuit
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court of Prince Edward County, Va., wherein W.
·is complainant and V. D. ·venable is defendant.

~I.

J.\IIcNutt

Present: ,J. Taylor Thompson, Attorney for complainant.
Watkins & Brock,. Attorneys for defendant.
The witness,

E. V. FULCHElt,
being duly sworn, deposes and says as follows :
By ~Ir. Thompson:
.
Q. \Vhat is your name, age, residence and occupation?

A. E. V. Fulcher, 24, automobile mechanic, Farmville.
Counsel for V. D. \Tenable at the outset objects to any
questions and answers thereto that are not strictly in rebuttal.
Q. 1vlr. Fulcher, I believe you were in the employment of .
t,he Venable Tire Co. or the V enalJle ~1otor ·Co. during somy
recent years· in the capacity of automobile worl\man, or whatever it wa.s, I want you to tell me about when this employment began?
A. 1923.
Q. What part of 19231
A. About October, 1923.
Q. For whom did you work on these premises referred
toY
A. Venable Tire Co.
Q. Were you \vorking in their place of business on ~fain
Street in Farmville 1
A. Yes.
page 139 }- Q. How long did you remain in the employ of

the Venable Tire Co.?
Three years~
And about what time did you cease to \Vork for them?·
Last of May, 1926.
In what c.apacity did you 'vork for the Venable Tire
Co.?
.
A. Worked in the shop, repairing automobiles, when I \Vas
not doing tha.t I was out on the front selling gas.
Q. 'Vha t is your regular work at this time¥
A. Repairing automobiles.
Q. Is that your regular work¥
A. Yes.
r·
A.
Q.
A.
Q.

0
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Q. Are you engaged in that work now 1
A. Yes, with the Southside 1\Iotor Co.
Q. 1\Ir. Fulcher, it has been testified Qy 1-Ir. V. D. Venable
.in this case that he and l\'Ir. W. 1\L l\fcNutt were engaged. as
partners for some five or six years back under the style of
Venable ~Iotor Co., I want to ask you, when you went to
work for the Venable Tire Co. in October, 1923, wa~ there
any other business in th&.t building conducted by what is
known as the Venable 1\1otor Co. f
A. Car sales company.
Q. Was it in the same buildi~gr
A. It 'vas in the same building, they had a different show
room.
Q. Did the Venable ~Iotor Co. have a show room 1
A. Yes.
·
Q. You say it was a car sales business, do you mean that
they sold and bought automobiles¥
A. Yes.
Q. Who was engaged in business at that time with the
V..enable Motor Co. if you know¥
A. Mr. Venable and James Fretwell.
Q. Were they partners in the V mia ble l\1otor Co.?
A. Yes.
Q. How long did that partnership continue 7
page 140 ~ A. I think it was around hvo years.
Q. From 1923 to 1925!
A. Yes.
Q. There was also you say, the Venable Tire Co., and you
worked for the Venable Tire Co.!
A. Yes.
Q. Who composed the ·vena ble Tire Co. if you know~
A. MeN utt aud Venable.
Q. In this case, it has been testified and shown by a written contract that V\7. 1\L :rvrcNutt and V. D. Venable had a
contract of partnership dated June 16, 1919, to engage .in a
partnership business in the sale and repair of automobiles,·
and the sale of automobile accessories, was that the business
that the Venable Tire Co. was engaged in when you went
with themt
A. Yes.
Q. Who worked in the business of Venable Tire Co. besides yourself f
A. W. l\L 1\{cNutt and V. D. Venable.
·Q. When yon went 'vith the Venable Tire Co. you say the
two businesses known as the Venable Motor Co. and the
Venable Tire· Co. were separate and distinct 7
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A. Yes.
Q. Did you ever hear l\Ir. V. D. Venable express himself
in regard to the distinctness of these two businesses?
A. I was told to keep all the stock, gas and oil, separate
from Venable l\Iotor Co., that it ·was hYo separate businesses.
Q. Did you do this~
A. Yes.
Q. Now in regard to the car sales agency, that you say was
~Conducted by V. D. Venable and James W. Fretwell, and
-called Venable l\fotor Co., did this car selling agency have
any bush1ess done by the Venable Tire Co. from time to
time?
A. Nothing but some repair 'vork.
page 141 ~
Q .Did yon do any of that business yourself
from time to time or supervise it or in any way
have anything to do 'vith it Y
·
A. Yes, I did the work.
Q. Did you ever get any instn1ctions in regard to that
work?
A. I was told to keep it separate from the Venable Tire
Co. and to make the repair tag- against Venable l\fotor Co.
Q. Did you do this~ ·
A. Yes.
Objected to on the ground that it is leading·.

Q. Did you keep a bookY
.
A. No, I did not keep any book. The only thing· I had was
n repair tag 'vhich we made out and hung up.
Q. State what became of these repair tags that you refer
to which were made out by yourself?
.
A. I do not know what became of them, I hung· them up
and left them on the file, and at night they were charged on
the books.
Q. Are yon fnmiEar at alf with the hooks on which they
were charged f
A. I knew the day book that they kept.
Q. State whether or not you ever did any eharging· your~elf on the day hook you refer to?
·
·
A. Yes, I l1ave done some.
().. Dia )On ever do any separate war··\: as a n1echanic for.
the Y PJW blc 1,1otor Co.l
A. I serviced the new cars and the second hand cars.
Q. To whom was this extra 'vork charged to if you knowY
A. The repair ta.gs were made to Venable l\~fotor Co.
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· Q. "\Vhen you speak of ''repair tags'' what do you mean by
that!
.
A. Repair tags are tags about this long one, goes to each
customer, and his name is put on it, and all that is to be done,
and the parts put on it tl1at are used and the time. It is a
record of tl1at car.
Q. 'Vho dealt in and owned the second hand
page 142 ~ cars that were treated in this ·way during the
·
time you were there 1
·
A. Venable l\iotor Co.
Q. When you spoke of customers just now, whose customers
do you refer to?
A. Venable Tire Co.
Q. Did you ever do any \Vork for the customers of the Venable l\iotor Co.?
.
A. I did some work, service work, on the cars, but it was
charged to Venable J\tiotor Co.
Q. Dic11vir. \'¥'. lVI. MeN utt, during· the time you were there,
have anything whatever to do \vith the Venable l\Iotor Co. or
its business?
A. No, -sir, he had nothing to do with the car sales of the
·venable J\fotor Co.
Q. Now 1\Ir. Fulcher, you spoke of the work that was done
by the Venable Tire Co., I wish you would tell what \Vas the
nature of this work that the Venable Tire Co. conducted in
this place during your employment there·~
A. They had a sale of -gas and oil, aooessories, and the repair work.
Q. Did this repair work yon speak of, was it confined to
tbe repair of automobiles and their parts~ ·
A. Yes.
Q.. Were they engaged in any other work but the automobile repairing and accessories Y
A .. No.
Q. Do you know anything about ho\V the finances of the
two companies were kept separate if they were separate during your time there?
A. Yes, sir, they were separate. The bank accounts were
.kept at different banks.
Q. Do you know that~
A. Yes.
Q. W11ere as the ·venable 'rire Co. account kept?
.A. Planters Bank.
page 143 ~ Q. \Vhere was the ·venable l\Iotor Co. account
kept?
A. First National.
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Q. Did you ever have anything to do with handling any of
the finances of the company, or both companies, at the time
of your employment' ·
.
· A. I ha:ve carried Venable Tire Co. money a.ud deposited
it, but I did not have anything to do \vith depositing the Venable Motor Co. money.
Q. Did you ever have anything to. do with receiving money
nt any time that was due to the two companies?
A. Yes, I have had different people come in and make payments for Venable ~lot or Co. Of course, I \Vas told to keep
that separate and would put it in a different pl'aee, or either
turn it over to ~Ir. Venable. And I was told not to ring it
through the register. ~fr. Venable and J\~Ir. 1\fcNutt both told
me that.
.
Q. Wl1ich company's money was registered up in the register?
A. 'Tenable Tire Co.
Q.. Vvas the register kept in the shop or in the place of
business?
A. Kept in the office.
Q. :Mr. Venable has testified as to some letter heads that
were printed with the name of Venable 1\:Iotor Co. and V. D.
Venable and W .. l\L McNutt partners under such name, did
you ever know anything of those letterheads Y
A. No I have seen them, but did not pay any attention to
them.
Q. Did you ever hear ~fr. Venable say anything about them
in any way 1
·
A. No I heard ~Ir. ~IcNutt ask him once \vhy it was, and
he told him they "did that on account of advertising, they could
get it cheaper.
Q. How regular were you there during· your employment T
A. I \Vas there ten hours a day. Didn't lose much time,
possibly lost six weeks out of the three years.
Q. During the time that yon were there, did 1\Ir. McNutt
ever have anytliing to do with, or was he ever consulted to
your know ledge in regard to any business of the
page 144 }- Venable ~1:otor Co. 1
A. No~
Q. A.bout when was it. do you recall

that.~Ir. J. W. Fretwell severed his partnership 'vith V. D. Venable in the Venable l'tiotor ·Co. business 1
A. In 1925, but. I do not remember the month.
Q. Who conducted the Venable :Motor Co. after that¥
A. ~Ir. Venable.
Q. How \Vas the business of the Venable Tire Co. and the
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business of the Venable l\Iotor Co. -kept after l\fr. Fretwell's
withdrawal from the Venable l\Iotor Co.?
A. So far as I know it was kept like it was· before Mr. Fretwell left.
Q. Was it separate and distinct 1
A. Yes.
Q. Did 1\'Ir. · W. l\L l\{cNutt have anything to do with Venable Motor 'Co. after l\{r. J. W. Fretwell left~
A. No.
Q. Was l\Ir. W. i\L l\IcNutt engaged co11stantly in the 'vork
of the Venable Tire Co. while you were there¥
A. Yes.
·Q. How regular did he give this business his attention 1
A. R-egular as fa1; as I know. I have never seen him away
unless he was sick.
·
Q. Was he there regular all the time you were there 1
A. Yes, sir, pretty regular.
·
Q. "\Vhich company bought and paid for the gas and oil
business there while you were there 1
· A. Venable Tire Co.
Q. 'Vhat other parts of the pusiness did the Venable Tire
Co. buy and pa.y for if you know~
A. They bought the parts apd accessories and Venable Tire
Co. paid me for my 'vork.
page 145 ~ Q. "\Vhat part of the building was used by the
Venable ~Iotor Co. for their car sales business
during the time of your employment Y
A. The front, the show room, whic.h was on the upper end
of the building, South l\Iain St.
Q. vVas that in the front of the building·?
A.. Yes.
Q. '\Vhat part did the Venable Tire Co. use~
A. 'rhey used the shop, and office, and the front, and the
parts room.
Q. \Vas the office used by both companies f
A. Yes.
CR-OSS EXAl\IIN.A.TION.

Q. 1\;Ir. Fulcher, didn't I understand you to say 'that the
business of the Venable Tire ·Co. consisted of the sale of gas
and oil and shop repair work, and sale of accessories 1
A. Yes.
Q. You knew '1othing about the original contract entered
into between V. D. Venable and "\V. M. lVIcNutt referred to
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hy ~ir. Thompson, as having been made on the lOth day of
,June, 1919 f
A. No.
Q. A written contract has been introduced in evidence here
setting forth what that business consisted of, and I find that
that business as set forth· in the written contract was limited
to the sale and repair of automobile tires, and the sale of automobile ac.cessories. You have no reason to believe that
that is not a correct statement of their agreement, do you?
A. I didn't lniderstand you.
Q. I say the written eontrac.t states, that the business of
Venable Tire Co. was limited to the sale and repair of automobile tireR and the sale of automobile accessories, you have
no reason (o believe that that is not a correct statement of
the business they entered into t

And yet in answer to l\1r. Thompson's question,
pag·e 146 ~ you state that the business consisted of the sale
of automobile accessories and the sale of gas and
oil and automobile parts, that is correct, is it notl
A. Yes.
Q. Then if their wTitten agreement states that their busi_ness was limited to the repah~ of automobile tires and the
sale of automobile accessories, and then later on, gas and oil
was sold, they made some ehange in their agreement 1
A. Yes, sir.
(~. Now you say you ·were employed by the Venable Tire
Co. and were paid by them, about what part of your time did
you give to what you considered was work for the Venable
rrire Co.1
A. All of it was given to Venable Tire Co.
Q. Now just what did that work whieh you did for the Venable Tire Co. consist?
A. It eonsisted of repairing automobiles, and the sale of
gas and oil and aecessories.
Q. Then if the business that these gentlemen entered into
as shown by the '\vritten contract, ·w·as confined to the sale
of automobile tires and accessories, and then during your
employment by them, in addition to these things, you helped
in the sale of oil and gas, whi0h was no pa.rtr. of the agreement behveen V. D. Vneable and '\V JvL Ivt:c.Nutt1
A. I was told the gas and oil belonged to Venable
rrire Co. I knew nothing about the eontract. And that was
the way when I went there, the way they hir~d me. 1\ir. "'\Tenable told me when he hired me. He is the one that hired me.

V. D. Venable v; W. !I. J\IIcNutt.

137

That the ear sales were Venable }fotor Co. and the ga·s. oil,
and accessories went to Venable· Tire Co.
Q. But he told you that so fa.r as the automobile sales, that
'vas the Venable Niotor Co., v...-hieh was run by him and Fret·well-but with that exception, the sale of automobiles, all
the rest of the business 'vas that of the Venable Tire Co. f
A. Yes.
page 147 } Q. And all the money that you received for your
work was paid by the Venable Tire C~ C2
•
A. Yes.
Q. About what prqportion of your time do you suppose you
gave to 'vaiting on customers in selling· gas and oil~
A. That is mighty hard to tell. I would be working on a
car one minute, and wouldn't stay on the front over a minute
and be back. I couldn't tell.
Q. I do not mean-it is hard to tell accurately, could you
come some,vhere near stating about what proportion of your
time was devoted to tl1e repair of automobiles and sale of automobile accesso1\ies 1
A. It wouldn't average over two hours a day that I spent
in gas and oil..
Q. \Vhilc working for the Venable Tire Co., did you ever
do anything in the "~ay of repairing automobile tires 1
A. Yes.
Q. About what propo1·tion of your time was devoted to repairing automobile tires 1
A. Possibly about an hour a day.
Q. Did you do any vulcanizing in that connection 1
A.· No.
Q. Then I should assume that the gTeater part of your,
time was spent in the repair of automobiles '2
A. Yes.
Q. :rvrr. Fulcher in giving most of your time as you say
yon did to the repair of automobile, naturally most of your
tjme was back 'in the shop, was it not 1
A. Yes.
Q. And, therefore; you ''rould not be prepared to say that
you knew that ~Ir. ·venable and 1Ir. ~IcNutt never conferred
a bout the business of the Venable 1Iotor Co., would you?
A. No, most part of my time was back in the shop; lots of
the time I was not doing anything, and I stayed in the office
a lot..
page 148 ~
Q. When you were staying in the office were
you doing anything in the office, any \vork to do
there?
A. No.
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Q. I understood you to say that as for the keeping of the
hooks, that you did not keep the .books, that all you did was
to take care of these car tags f
A. I did not have anything to do 'vith keeping the books,
only when somebody would come there and get something,
and neither of them was there, I would charge anything· that
was sold.
Q.. As for mai~aging· the business of the concern, you had
nothing to do with that 1
·
A. No, nothing to do with manag·iug the business.
Q.. And I understood you to .say that occasionally you would
make a deposit in the Planters Bank?
A. Yes.
Q. That was not your regular business'
A. No.
Q. You went to "ro1:.k for these gentlemen as you stated
about wha.t time1
A. vVell as I can recall it "ra.s in October, 1923.
Q. Was ~Ir. Frehvell at work there when you 'vent. there?
A. Yes.
Q. You do not know how long he had been there at work,
do you?
A. No.
.
Q. And you state that ::Mr. Fretwell stayed there until sometime in 1925, but you do not recall what time he left?
A. No.
Q. Can you approximate the time tha.t he left in 1925 i
A. No, sir.
Q. Was it the first part of the year or middle part of the
year or when f
.
A. Well as I can recall, it was around the first
page 149 ~ of the year 1925.
·
Q. Do you recall where most of the stock of
Venable Tire Co.· was kept f In what part of the building?
·A. Part of it 'vas k~pt in the parts room oi1 the right side
of the building and the accessories were kept mostly in the
windows and ·some of it was kept over in the office .

. RE-DIRECT

EXA~IINATION.

Q. At the time you stayed in the office, to which you have
referred, did you attend to the business of the Venable Tire
Co. as business would develop from time to time 1
A. Yes.
Q. For what purpose were you left. in the offi·ce 1
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A. Nothing else to do, and most part of it was winter time,
I couldn't stay in the front and freeze~
Q. Did you have any duties in the office¥
A. No more than to help around; i_f anybody came up in
front, to wait on them; they had card indexes, and I 'vould
l1ave to look for parts.
Q. Was your time that you were engaged i:ri. the office
counted in your pay time?
A. Yes.
Q. State whether or not 1\Ir. Venable or 1\Ir. ~IcNutt gave
you any instructions as to your duties in the office when you
were in the office f
A. They told me if I had nothing to do in the shop, to
stay in the front or in the office and help around the front.
Q. When you made deposits for the company, did you make
them by direction of either 1\:Ir. Venable or 1\Ir. McNutt?
A. Yes.
(~ State whether or not in the discharge of all your duties
during the time you were employed, did you discharge those
duties under the direction of either ~fr. McNutt or 1\!Ir. Venable!
A. Yes.
Q. You were asked by 1\fr. Brock 'vhether or
page 150} not 1\Ir. 1\Ic-Nutt ever conferred with 1\{r. Ven. able in regard to the business of the Venable ::J\~Io
tor ~co., state whether or not Mr. 1\:IcNutt to your knowledge
did or did not have anything to do with the Venable 1\Iotor
Co.Y
A. To my knowledge he never had anything to. do with the
Venable 1\fotor Co.
R.E.-CR.OSS

Q.
A.
Q.
A.

EXA:J\iiiiN~TION.

:ijow were you paid?
I was paid by· a check from the Venable Tire Co.
Were you paid 'by the month or week 1
By the 'veek.

And further this deponent saith not.
By consent of parties by counsel, the signature of the
ness is waived.
The witness,

wi~
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J·. W. FR.ETWELL,
being duly sworn, deposes and says as follows :
Q. \Vhat is your name, age, residence a.nd occupation 7
A. Jas. W. Fretwell, 24, automobile dealer.
(J. 1\:Ir. Fretwell, it has been stated in evidence in this case
that you formed a partnership with l\fr. V. D. Venable in the
conduct of the business known as the Venable l\:lotor Co.
sometime in 1923, do you recall about what time of the vear
it was?
A. As well as I recall it was about ~Iay or June.
Q. Did you have a \vritten contract or partnership with
him?
A. Yes.
Q. Have you that contract?
. A. No.
Q. Do you know where it is f
A. I could not tell you to save my life.
Q. ·Could you say whether it is lost or not f
A. I don't think it is lost.
Q. Will you endeavor to find. a copy of it for us and file same
with your deposition if you can?
page 151 ~ A. I would not promise to find it, I '"ill promise
to do it.
Q. Do you think you can find it l\Ir. Fretwell?
A. I doubt it.
Q. VVhat did that partnership contract embrace in reg·ardto the husiness to be conducted between yourself and ·1\Ir.
V. D. Venable?
w

~

Objected to on the ground that it has not been sl1own that
1l1is written contrac.t is lost and we object to any such quest~ons to provf~ the terms of the contract when the c.ontract is
in existence.
Counsel for "\V. 1\I. l\IcNutt here states that if the witness
ean produce the contract hy any possible means, that he will
file same with his deposition, and that the questions pertaining to its contents will not he used in that event.
A. It embraced a partnership agreement, tha.t all the expenses were to he paid, and the profits divided between us.
The automobile sales, usecl and new.
Q. Under that partnership, did you trade in for old cars f
A. Yes.
Q. Was that embraced in your partne.rship business!

\
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A. Yes.
Q. You say that was ·inade about what time?
A. Around in Th'Iay or June, 1923, about July.
Q. Who was conducting the business ·Of the Venable Motor
Co. at the time. you entered into this partnership'
A. There "ras no Venable Motor Co. before that.
Q. Mr. V. D. Venable has testified that Venable Motor Co.
existed as early as 1920?
A. :fiiir. Venable a.nd 1\rir. 1-IcNutt were up there.
Q. Dis ]Hr. W. 1\ri. ~IcNutt have anything to do with your
business known as the Venable ~Iotor Co.'
A. Not while I was there.
Q. When you formed the partnership, did you discuss the
matter with 1-Ir. 1\'IcNutt in any way?
pag·e 152 ~ A. He had nothing to do with .it while I wa.s
there.
.
Q. Did he have anything to do with it when you formed
the partnership, so that you had to discuss it with him T
A. No.
.
Q. Was he a partner in the firm at alH
A. No.
Q. Now, did you talk the matter over with 1\rir. Venable at
the time you formed the partnership?
A. Yes.
Q.. "\Vho did he say, if anybody, was conducting the business, or had the agency~
A. I do not believe he had any agency. ~Ir. Venable and I
got the agency. ·
·
Q. Hadn't ~Ir. Venable been selling· cars for several years
before you '\Yent up there¥
A. He had had the agency and I eouldn 't tell you who he
had the ag·ency for.
Q. 'Vho discussed the formation of the partnership between
you and him with you?
A. He mentioned it.
Q . ..t\.fter you began tllis agency and parthership, about how
long did this partnership last, 1\fr. Fretwell?
A. Until around December, just before Christmas, 1924.
Q. Did you withdraw from the firm about that time'
A. Vve dissolved partnership.
(~. During the time that you and ~Ir. Venable conducted
this partnership for the sale of cars, did you know anything
about the VenaU1e Tire Co.!
A. Yes.
Q. Who ran that business?
A. ~Ir. Venable and ~Ir. 1\lcNutt.
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Q. Was that business separate and distinct from the Ven-

able 1\iotor Co. ¥
. page 153 ~ A. Yes.
·
Q. How did you arrange in regard to the repairs that the Venable ~Iotor Co. would o've from time to time
to the Venable Tire Co. ?
A. Mr. Venable usually paid them from our funds.
Q. They were all paid 1
A. Yes.
Q. Did the V eua ble Tire Co. do some work for you and
1\fr. Venable during the time you were there f
A. Yes.
Q. What was th·e nature of this work?
A. Some repairs, and gas and oil.
Q. Ho'v about the automobile accessories they handled 1
A. We did not have anything to do with that.
Q. Did you learn of the difference between the Venable
Tire Co. and Venable ~Iotor Co. when you went there 1
Objected to as leading. ·
Q. "'hat information did you get, if any, when you first
went into this business as to the business that you were going
into and the business of the Venable Tire Co.¥
A. I understood that the Venable 1\{otor Co. had been a
company, they had advertised a good deal as Venable 1\{otor
Co., yet they would be dealing as Venable Tire Co. T~e Venable Tire Co. would get a lot of advertising, and I don't thinl{
the public knew the difference there was a different set of
books. The difference in the two busines·ses, the Venable
Tire Co. sold gas and oil, parts and repairs, the Venable Motor Co. just sold cars, used and new.
Q. vVho gave you this information?
A. ~Ir. Venable, both of them.
Q. During the time that you ~vere there, did this separation of the business continue?
A. Yes.
Q. Did ~Ir. MeN utt. ever have any interest in your partIlership ·¥·
·
.A.. No.
page 154 ~ Q. Did you ever have any business in the V enable Tire Co. 1
A. No.
Q. It has been testified t.ha t your company would frequently
have work done or cars unloaded or other matters of that
kind done b~ the employees or at least one employee of the
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Venable Tire Co., Mr. Fretwell, do you recall· that that was
true?
A. Yes.
Q. Who paid him for his services 1
A. ~{r. Venable would pay him out of our funds, he usually
kept the books.
Q. You know that to be a fact?
A. Yes.
Q. You kept separate bnak accounts f
A. Yes.
Q. How and where did you keep the account of the V ena bile J\iotor Co. 1
A. First National Bank, made deposits there, and of course
aU of our notes were kept there.
Q. Where .did the Venable Tire Co. keep their account¥
A. Planters Bank.
Q. You say that you and 1\Ir. Venable obtained the Cleveland automobile agency after you formed the partnershiphow long after you formed the partnership did you get that
agency?
A. ~Ir. Venable had the Cleveland and Chandler agency for
about five or six years before I went there, the day we formed
the partnership we got a Cleveland, with thirty days, we took
on the Star, Durant, and Buick agency, and we dropped the
Cleveland agency.
Q. And you took the Star, Durant, and Buick Agency?
A. We continued aU of them.
Q. Did you ever have any occasion to talk :with 1\fr. V. -D.
Venable and 1\tfr. W. ::vr. 1\fcNutt in regard to the business of
the two companies~
A. Yes, occasionally, a number of occasions.
Q. Was there any-question in your mind at any time from
the information you got from 1Yfr. V. D. Venable or l\1r. W.
M. 1\icNutt that the business was separate and
page 155 ~ distinct 1
··
A. They were certainly run as separate businesses on the books.
Q. Yon were a partner in one of them, do you know whether
l\f r. 1\IcN utt had arty interest in the partnership or not?
A. No, he had no interest.
Q. In the conduct of your business under the name of Venable 1\Iotor Co., with 1\fr. Venable, did you have occasion from
time to time to need the services of, or to have some work
done, by the Venable Tire Co. Y
·
A. Very frequently.
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Q. That 'vould naturally occur often I presume in the business of an automobile agencyo?
A. Yes.
Ct. \Vho did this work for you Y
A. Venable Tire Co.
Q. To whom was the work charged?
A. Vena hie ~iotor Co.
Q. Did the Venable ~Iotor Co. pay to the Venable Tire
Co.f
A. Yes.
Q. That was. done by your consent 1
A. Yes.
Q. Did you know ~Ir. E. V. Fulcher at the time he 'vorked
there?
A. Yes.
Q. S'tate what were his general dnries there, J\fr. Fretwell Y
A. He was a 1nechanic and looked after that end of it.
Q. Do you know whether or not he had occasion sometimes
to stay in the office and serve as general utility man¥
A. He would serve on the front sometimes, changing tires,
gas and oil, and probably handled some cash.
Q. M:r. Fulcher has testified that he stayed in the office
some, and under instructions from the two companies would
take in cash ?
.A. 1\Ir. Fulcher was there a long time after I left.
Q. The 'vork he did in the office in the "ray of collecting
payments, was it kept separate from the ·venable Tire Co.
business?
A. Yes.
page 156
Q. Did he do this "~ith your consent and approval?
A. I had nothing to do 'vith that. He did not work under
me at all.
Q. Did you do any work in the office at all?
A. Vv~e ·had Repa.rate desks; didn't have separate offices,
Ji,reqnently some work was done in that office, but we had
separate desks, one in one part of the house and one in another.
Q. And yon kept separate bank accounts f
A. Yes.
Q. I believe that in this business as in most other businesses
you had occasion sometimes to handle notes in you automobile business, from your customers.?
·A. Yes.
Q. Did you ever ha vc occasion to discount anv of these

r

notes~
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A. Frequently, but '\Ye held most of our notes for collection.
Objected to-outside of rebuttal.
Q. Did you ever have any occasion to borrow any money
as the Venable ~rotor Co. f
A. Yes.
Q. ""\Vh~ siined the papers?
A. l\fr. Venable usually laked after that. He endorsed
most of the paper.
.
Q.. Did you sign the papers yourself¥
A. \Ve had a contract behveen us, and I think he endorsed
most of the notes.
Q. Do you know that ~Ir. ~icNutt ever endorsed any of
them?
A. I an sure he never endorsed any of them.
Q. What part of l\fr. J\ticNutt's time, if any, as you recall,
was given to the services of the Venable Tire Co. during the
time· you were a member o'f the Vena.ble 1\fotor Co. T
A. I think he .opened up all the time, and he uusally worked
to a little while after supper.
Q. Was he there regular7
A. l-Ie was there about as regular as the place
page 157 } was opened.
Q. I believe on one occasion you and 1\fr. Venable under the name o£' Venable 1\iotor Co. had some litigation, didn't you 1
A. Had a suit against us.
(~. Do jrou recall that fact?
A. Yes.
~Ir.

Q.
A.
Q.
A.

Brock: That certainly is not rebuttal evidence.

Against whom was the suit brought?
Venable 1\Iotor Co. l\Ir. VeiL:'lble and myself.
That was all settled 1
Yes.

CROSS EXAl\IINATION.
Q. l\fr. Fretwell, you say you went into this partnership
with l\Ir. Venable in l\fay or June or July, 1923, you are not
•
positive which month 1
A. I stayed there fourteen to seventeen months.
Q. And this partnership was dissolved in Dec., 1924?
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- A. Yes.
Q. When you made this agreement with 1\fr. Venable, as I
understand it was for the purpose of automobile sales 1
A. Yes.
Q. You would not be prepared to say yourself as to what
understanding and agreement existed between Mr. ~IcNutt and
11r. Venable before you went in there would you~
A. No.
.
·Q. You would not be prepared to state. as to 'vbat the business behveen these two men consisted before you went there f
A. I knew nothing about it before I went there.
Q. But your business with 1\ir. Venable was confined to the
sale of automobiles, is that correct 1
A. Yes.
Q. But you understood as I gathered from your answer
that the business which you called the Venable Tire Co. consisted of the sale of g·as and oil, the repair of aupage 158 ~ tomobiles, and the sale of parts, is that correct?
A. Yes.
Q. Then as far as you know, all the business conducted by
these gentlemen a.s far as you know, with the exception of the
automobile sales business, in 'vhich you were engaged with
l\fr. Venable, was the business of the Venable Tire Co.?
A. Yes.
Q. You would not be prepared to say, Mr. Fretwell, that
before you went in there, they called themselves the Venable
lVfotor Co., would you~
A. No, sir.
RE-DIRECT EXAl\IINATION.
Q. You do not know that 1\Ir. V. D. Venable and 1\Ir. W. l\L
MeN utt ever did business a·s the Venable l\£otor Co. 1
.A.. ·Their firm 1iame was Venable Tire ·Co., and I believe
they had on the front of the building "Venable ].{otor Co."
Q. Did the Venable Tire Co. and the Venable l\{otor Co.
do business in the same building t
A. Yes.
Q. And so far as you know they were different businesses
during· all the time you "rere there~
A. Yes.

RE-CROSS EXAl\fiNATION.
Q. But when you went there, the sign of Venable l\fotor
Co. was already on the front of that building¥
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A. Yes.
And further this deponent saith not.
By consent of parties by counsel, the signature of the witlless is waived.
. The further taking of these depositions is adjourned to
J\Ionday morning, Nov. 21st, at ten o'clock A. M. at the offiee
of J. Taylor Thompson, in the Town of Farmville, Va., by
consent of the ·Commissioner, 1\fr. J. T. Irving.
page 159 ~ State of Virginia,
County of Prince Edward, to-wit:
The foreg·oing depositions were duly taken, reduced to
writing, signatures ·waiv·ed before me, J. T. Irving, commissioners in chancery for the Circuit Court of Prince Edward
County, at the time and place mentioned in the notice hereto
attached.
Given under my hand this the 19 day of November, 192·7.
J. T. IRVING,
Commissioner in Chancery for the Circuit
Court of Prince Edward County, Virginia.
page 160

~

REPORT OF JOIIN A. CLAR.K, RECEIVER.

To the Honorable R.obert F. Hut'cheson, Judge of the Circuit
Court of the County of Prince Edward:
'fhe undersig11ed, who is duly appointed receiver by your
Honor's Court in the abqve styled chancery cause, begs leave
to report that in accordance with said order of appointment,
he proceeded to make an inventory of the personal property
belonging to the partnership, and reports that said inventory
amounts to $5,000.00; That in addition to said inventory as .
to the personal property on hand, he took charge of all bills
l.'eceivable o,vfng to said partnership, and herewith attaches
a list of said bills receivable, which amounts to $8,170.91;
that he proeeeded to make sale of the personal property be:longing to said p,artnership and sold of said property the
sum of $4,697.97; that he has eollected £rom bills receivable
due to said partnership the sum of $50; that by consent of
plaintiff and defendant, he operated a gas and oil tank at the
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place of business of said partnership in the Town of Farmville, Va., during the itme of sale of the property embraced
in said inventory, and that he paid out for gas a.nd oil during
the operation of said tank the amount of $1,633.38, and that
he has paid by con.sent of plaintiff and defendant from the
proceeds of said collection on the debts and expenses due by
said partnership the sum of $607.02, that he collected all told
jn connection with the operation and management of said reeehrership as of ·this date the sum of $4,747.97, and that he
has disbursed in connection therewith the sum of $2,477.79,
and that he now has on hand in cash deposited in the Planters
Bank and Trust Co. of Farmville, \T a., subject to the order
of the Court in this cause, the sum of $2,282.49, a detailed
statement of which collections and disbursements together
with the vouchers for same, is herewith filed and made a part
of this report.
The undersigned would further respectfully report that he .
has made an effort to collect some items of the
pag·e 161 ~ bills receivable but has been unable to do so, and
would respectfully request the direction of your
H ouor 's Court in making further collection thereon.
Respectfully submitted,
JNO. A. CLARI{, Rec.

J·une 11, 1927.
AMOUNT RECEIVED
1926
Aug. 19 By cash received
of stock & ~as
" 24 " "
" from sale
ll
"
" 28 " "
"II ",,
"
II
u
Sept. 9 " ll
"
II
ll
4 II "
" IIII u"
"
tl
u
"
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ll
H
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"
" IIII
II
II
u
II
" "
" 25
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"II
" 30 "II "II
Oct. 5
"
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"

"
"
"

"

" auction "
·H

"
H
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"
"

"

"
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"
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"
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H

H
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"

II
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ll

ll

fl

u

"

"
"

"

"

II

"
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fl

from sale of stock

"
H

" "

II

'~

$95.54
• 168.23
146.70
176.69
103.71
289.86
214.42
381.58
302.01
326.29
332.51
399.39
909.08
406.39
5.54
131.71
10.00
62.00
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1927
Jan. 10

"

27
Feb. 25
April 19

ct

"

"·
ct

ct

ct

on Mary Hill note
H. H. Gilliam account

ct

(I

ct

(I

"

{(

20.00
10.00
10.00
10.00

By amount paid out

4501.93
"2465.48

Balance cash in bank

'2036.45

DISBURSEMENTS

1926
Aug. 24 Paid Texas Co. Gas & Oil

"

Sept.
II

"

1
4

"

8
(I

II

Oct.
II

II

"

"

ct

13
15
22
23
25

(l

ct

"

lt

ll

H

H

ll

"

" " "

"

"

"

"

ll

"

"

ll

tl

H

II

. "

H

"

"

tl

""'"
fl

U

H

"" "

" Note at Planters Bank
" Tc:\.1lS Co.

It
tt
II
30
1 J. W. Fretwell Rent Aug.
1 .
Sept.
5 'I'exas Co.
6 ,V, M. McNutt salary
9 H. B. Warriner water & light
10 T-exas Co. Gas & Oil
13 Texas Co.
" " "
(l

"

"

"

ct

II

21
Nov.

2
2 W. M. McNutt sala"y
2_ L. D. Hall com. on sales
" 2 Farmville Telephone Co.
II
26 Texas Co.
Dec. 1 J. "'· Fretwell Oct. rent
15 Farmville Herald
II
30 Mrs. Helen Venable clerical service
Feb. 15 A. P. Gilbert freight
To Sheriff-Com. 5% on 54501.63

'$94.00
20.00
94.00
'94.00
94.00
111.54
'94.00
150.45
47.00
100.50
102.82
94.00
40.00
40.00
148.88
·50.00
'23.18
94.00
105.66
!94.00
103.14
-45.00
195.20
13.00
11.20
46.89
40.00
19.80
71.00
3'.14
225.08
2465.48
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And at another day, to-wit, in the Circuit Court
of said County, the 27th day of November, 1928.

This cause, which was argued and submited to ·this court
at the September Term, 1928, and which was taken for decr~e and decision in vacation by said court, came on ag·ain
this day to be further heard, upon the papers formerly read,
and upon the report of J. T. Irving, Commissioner, which was
:filed in the Clerk '·s Office of this Court on the 2nd day of
July, 1928, and the exceptions to said comri:rissioner 's report
Jiled on behalf of W. ~I. M:cNutt on the 6th day of July, 1928,
and the exceptions to said report filed on behalf of V. D.
Venable on the 29th day of August, 1928, and upon the first
report of John A. Clark, receiver, which report 'vas filed in
the Clerk's Office of this court a.t .the September term, 1928,
to which first report no exceptions have been taken, and upon
the second report of John A. Clark, receiver, which report
is this day filed by leave of court, and to which second report
no exceptions have been taken;
On consideration whereof, and it appearing to the court
that statement #1 of the report of J. T. Irving, Commissioner,
in which the item of "rent" amounting to $1,800, claimed by
"'VV. M. ~1:cNutt to be due by V. D. Venable to the partnership,
is not allowed, and the court being of opinion that said ·statement #1 is the proper basis upon which this cause should be
decided, the court doth adjudge, order and decree that the
. exceptions of W. M. McNutt to said statement ·#1 in the report of Commissioner, J. T. Irving, be overruled, and that
the basis of settlement in this controversy be based upon ·Said
statement #1, and the court doth also adjudge, order and decree that the exceptions of V. D .Venable to said statement
#1 be overruled; and that said statement #1 in said report
be adopted by the co.urt as a basis upon which this decree
shall be entered; and the court doth ratify, approve, and confirm the report of J. T. Irving, Commisioner, as set forth in
statement # 1; but it appearing to the court that
page 164 ~ some inaccuracies appear in said statement #1,
··
the court having caused to be made out at the bar
of this court an amended and corrected statement marked
· ''Statement X'' of the transactions involved in this controversy, doth hereby adopt said "Statement X", which has
been presented to this court, and is to be filed as part of this
decree. (See p. 165.)
·
And it appearing to the court from "statement X" that
the Venable Tire Company, a partnership composed of V. D.
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Venable and W. ~I. 1\icNutt, is indebted to the said W. M.
J\llcNutt in the just .and full sum of $3,111.01, and that the
said V. D. Venable is indebted to the said Venable Tire Co. in
the sum of $718.16, the court doth adjudge, order and decree
that the said W. ~I. 1\Iru~utt do recover from the Venable Tire
Co. the sum of $3,111.01 with itnerest thereon at the rate of
6% per a~urn. from the 24th day of November, 1928, until
paid; and it appearing further to the court that there is on
deposit in the Planters Bank and Trust Co. of F'armville, Va.,
subject to the order of this court, and further shown by the
report of John A. Clark, rec.eiver, the sum of $2,536.65, net
in amount, accruing from the sales of the property of v enable Tire :Co., by said receiver, which sales amounted to
$2,670.00 gross, and from which gross amount the said John
.A. Clark, receiver, has deducted his 5% commissions of
$133.44, as shown by his report, and which deduction of commissions is hereby ratified, confirmed, and approved by this
court, the court doth adjudge, order and decree that out of
• said fund, the lawful costs in this behalf shall first be paid,
amounting to $143.80, the court cloth adjudge, order a.ncl decree that John A. Clark, receiver, do check on said fund for
the payment of said costs as follows:
To
To
r1,o
To
To
To

J. Taylor Thompson, taxed attorney ''S fee & tax
J. T. Irving, for commissioner's report
Genevieve Norris, for depositions,
A. M. 1\L Fallwell, for depositions,
Horace · Adams, Clerk's costs
J. T. Fulcher, for partnersl1ip report

$16.50
50.00
14.10
42.70
10.50
10.00
143.80

pa~

165

~

And it appearing to the court that after the
payment of the lawful costs in this behalf incurred, that there is on deposit in said bank subject to the
order of this court, the sum of $2,392.85, the court doth adjudge, order and decree that J ohu A. ·Clark, receiver, do check
on said fund for the sum of $2,392.85, making same payable
to \V. l\L l\icNutt to J. Taylor Thompson, his attt;n~ney.
And it appearing further to the court that the said W. M.
1\fcNutt is entitled to the further sum of $718.16 from said
partnership, and· that the said V. D. Venable is due the said
sum of $718.16, to said partnership, the court doth adjudge,
order and decree that "'\V. 1\L MeNutt do recover against the
·said V. D. Venable the said sum of $718.16 with interest thereon at the rate of 6% per annum from the 24th day of Novem-
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her, 1928, until paid; and the court doth direct that execution
be issued by the clerk of this court for said amount.
And the court doth further adjudge, order, and decree that
the said John A. Clark, receiver, do make the payments herein
ordered to be made forthwith, and that he do take proper
vouchers and receipts for said payments, and that. he do file
with the clerk of this court a report of his proceedings under this decree, toget11er "rith such vouchers and receipts as
are directed to be taken by this court.
STATEMENT X
VENABLE & McNUTT

PROFIT AND LOSS STATEMENT
From 1919 to 1928
Assets.
Cash in hand
Cash rcc'd for accounts receivable

2316.16
220.49

2536.65

Liabilities
McNutt's salary
Due Venable rent
Costs

3570.40
1106.36
143.80

4820.56
2283.91

Net deficit Nov. 24, 1928'
Net worth at beginning.
McNutt's capital
Venable's
"

2647.42
772.65

3420.07
5703.98·

Add withdrawals
McNutt
Venable
Net Profit

3776.12
3266.49

7042.61
2)1338.63
669.315
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VENABLE & McNUTT
STATEMENT OF CONDITION
Nov. 24, 1928.
Assets
Cash in hand
Cash rec'd from
accounts receivable
Capital overdrawn.
Venable
McNutt

2316.16
220. 49

Liabilities
McNutt's salary
V~nable rent
Costs

3570.40
1106.36
143.80

Capital
1824.525
459.385
4820.56

4820.560

VENABLE & McNUTT
STATEMENT OF CAPITAL ACCOUNT.
Capital at bee;innine;-

H profit
I.css withdrawals
Capital at end

Venable
772.65
669.315

McNutt
2647.42
669.315

1441.965
3266 .49

3316.735
3776.12

-1824.525

-459.385

VENABLE & McNUTT
STATEMENT OF DISBURSEMENT
Venable
1106.36
1824.525

Due rent
Capital
Due by Venable-

page 1G6

~

718.165

Salary
Capital

McNutt
3570.40
.459.385

Due 1\'IcNutt

.3111.015

REPORT OF COl\til\tiiSSIONER IN
CHANCERY.

To the I-Ionorable Judge of said Court:
Pursuant to decree entered in this cause of September
Term, 1926, in which this cause was referred to one of the
<:,ommissioner~ in chancery of this court for an accounting;
having been requested by parties in interest, and after due
notice to all parties which is returned herewith, I proce.eded,
on May 24, 1927, and from time to time, pursuant to adjourn-
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ments, to execute the said decree and no'v submit my report
as follows:
(1) Of what estate, real and personal, the said W. M. McNutt and v~ D. Venable, doing business as the Venable Tire
Co., were possessed and entitled, and what are the respective
shares or interest of said partners in the said estate and where
£uch estate is situated and what is its market value.

This estate was committed to the hands of John A. ·Clark
as receiver and was converted into money amounting to
$4,511.93, of which, $2,293.20 is still in the hands of the receiver. The respective shares of the partners are equal.
(2) What contributions each of said partners has made to
the assets and the prosecution and management of the partnership.

It appears that "\V. ~L ~fcNutt has contributed to the part11ership cash amounting to the sum of $2,647.42, and that V.
TJ. Venable has contributed to the partnership in cash $250.00,
stock $472.65, and gas and oil from the original business,
$50.00, aggregating $772.65.
·
(3) Wha.t are the terms of the contract or contracts by
which the said partner.ship ·has been conducted between the
partners thereof.
.
It is difficult for the commissioner to tell just what were
the terms of the contract between the partners. In so far as
it is material to this report the original agreement contained
the following terms:
·
page 167 ~

Dated June 16, 1919.

(1) The firm name of the partnership shall be Venable Tire .
Company.

(2) The business to be carded on: "the sale and repair
of automobile tires an·d the sale of automobile aecessories".
. ( 4) The capital of said firm is to be contributed by said
partners ''in equal porj;ions, and they are to share in the
profit~ and lo~ses of siad business in the same proportion".

(5) Each of said partners is to use his endeavors to promote the interest of the firm and "W. M. McNutt is to give
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his undivided time and .attention to said business and in addition to his partnership interest in said business, he is to re:
ceive a per diem of $2.50, or any increased amount that may
be determined upon by the partners hereafter''.
A copy of the above agreement is filed with the bill in this
cause. This agreement was changed from time to time, :first
to include the gas and oil as will be seen from the answer of
W. l\1:. McNutt in his deposition takenlVIay 24, 1927, and at the
foot of page 10, as follows :

·'A. A short time. before 've went into the Venable Tire
Co. business he had a little gas business and hired a young
man to attend to it. In the fall, two months after we opened
our business, he asked me what I thought of his turning the
gas and oil business to the Venable Tire Co. I ·said it would
be all right. He says I believe I will do it, and that was all
that was said."
The ans,ver of V. D. Venable on page 2, of ·his deposition
taken October 21, 1927,

'''.A. Well, after the busii~ess had been conducted up there
in the new building which was built by the partnership, it
ran aft~r five or six weeks, I would say, or would think, and
I saw that the business would not succeed as such and commenced to consider a way in which to put it on a permanent
basis. Mr. ~IcNutt and I agreed that I should take the busi-·
11ess, or departments of business, which I was then conducting and the Venable Tire Co. business and compage 168 ~ bine it under the name of the Venable l\1:otor Co.
This included everything except the new . car
sales.''
~rhe following question a11d answer 1\frNutt's deposition
A.pril 6, 1928, page 14, cross examination, 1\ir. Brock:

'' Q. ~Ir. M:cN utt, I want to know if I was correct in understanding you to say in reply to a question of 1\Ir. Thompson, earlier this afternoon, that subsequent to the original
contract of the 16th of June, 1919, there was added to the business which you and 1\!Ir. Venable conducted, oil and gas and
automobile repair work, is that correct Y''
"A. Yes.''

So it will be seen that the contract has been varied con-
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~iderably from its original state which is conceded by the testimony of both parties. Just what is the effect of this is difmeult for -the commissioner to ascertain. However, it seems
that the receiver took over the property in the name of the
Venable Tire Company and dispo~ed of it as has heretofore
been stated.
'I1he partnership seems to have been conducted at times in
the name of the Venable Tire Company and then in the name
of the Venable 1Iotor Company. For instance, in 1921 the
license was taken out in the name of V. D. Venable and W. J!.L
l\feN utt; in 1922 in the name of Venable Tire Company; in
1923 in the name of the \Tenable J\iotor Co.; in 1924 Venable
~rotor Company; in 1925 in the name of Venable ::M:otor Company; and in 1926 in the name of the Venable ~iotor Company. However, the notice served by V. D. Venable da.ted
J lily 31, 1926, demanding the possession of the premises it
stated that possession of the premises "which is being occupied by you at present as ·vena ble Tire Company'' would be
clemanded November 1, 1926.
Some question has arisen as to whether a sum of $1,800.00
which 'vas collected by V. D. ·venable as rent of the service
station to the Texaco Oil Co. should go into the partnersl1ip.
~['he Commissioner is. of the opinion that it should go into the
partnership, tl1ough he has had prepared statepage 169 ~ ments which he will file with this report in which
the statement is made including the $1,800.00 and
u h.;o excluding the $1,800.00.
·

(4) What debts, if any, together with their dignity and prioJ·ity are due by said partnership to the creditors of the said
partnership, and of what the evidence of said debts consists.

NONE.
( 5) What debts, if any, together with their dignity and
priority, are due by said partners to each other, as well as
what debts, if any are clue by said partners or each one thereof
1o the said partnership, as well as what debts, if any, are due
the said partnership to either one of said partners, together
· with their dignity and priority.
There are no debts due by said partners to each other.
D. Venable collected from the Texaco Oil Co. $1,800.00
which the commissioner is of tl10 opinion should go to the
partnership. "\V. ~I. ~icNutt has withdrawn from th~ part-

·v.
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11ership, $3,500.00, and V. D. Venable has withdrawn from thepartnership, $3,000.00.
. The partnership is due W. 1\L McNutt for 'vages, $3,570.40
and is due V. D. Venable for rent $1,020.00 and $86.36 for insurance paid and examining books, aggregating, $1,106.36.
Upon this staement of facts the commissioner has gotten
M:. G. 1\ticClanahan to make f?tatements showing the present
condition of the Venable Tire Company, sho,ving, first, the
condition without taking account of the $1,800.00 from the
Texaco Oil Co., and second, showing the present condition taking into account the $1,800.00. These statements are marked
'•Statement #1" and "Statement #2" and are herewith filed
as a part of this report. (See pages 171 & 172.) ·
The commissioner files as a part of this report the following
depositions :
Deposition of vV. 1\I. 1\IcNutt taken 1\Iay 24, 1927, with this
his vouchers t·or contributions. (See pages '27-67, etc.)
Deposition of V. D. Venable taken October 21, 1927, and
\vith it vouchers for certain expenditures. (See pages 84133, etc.)
Depositions of E. V. :B-,ulcher and J. W. Fretpage _170 } well (pages 138 & 150).
Deposition of W. l\L l\fcNutt taken April 6,
1928. (Pages 67, etc.)
Deposition of V. D. Venable taken June 2, 1928. (Pages
133, etc.)
The commissioner files as a pa1·t of this report the following exhibits:
Exhibit Contract #1. (Page 117.)
Exhibit Contract ·#2. (Page 119.)
Exhibit Contract #3. (Page 121.)
Exhibit Contract #4. (Page 123.)
Exhibit Order. (Page 114.)
Exhibit Order #2. (Page 115.)
Exhibit Order #3. (Page 116.)
Exhibit "Letterhead". (Page 113.)
Exhibit s·cratchbook.
Exhibit Partnership Charge Book.
Exhibit Record book
Exhibit Lease (Texaco Co.) (Page 128.)
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Exhibit Affidavit Planters Bank. (Page 173.)
F~hibit Statement.
(Page 125.)
Respectfully submitted,
-·

page 171 ~

.J. T. IRVING,
Commission in chancery for the Circuit
Court of Prince. Edward County, Virginia.
STATE~IENT

Statement· of the present

#1.

~ondition

pany.
page 171 }

of .Venable Tire Com-

•
STATEMENT fJ I.

Statement of the present condition of Venable Tire Comp~ny.
Contributions to partnership by McNutt (.775%)
Contributions to partnership by Venable (.225%}

$2,647.42
772.65

Total Investment

$3,420.07
Assets

Cash in Bank
'Withdrawn by McNutt
Withdrawn by Venable

2.• 293.00
3,500.00
3,000.00

Total Assets

$8,793.20

Liabilities
McNutts salary
Venables rent and etc-.

3,570.40
1,106.36

Total Liabilities

4,676.76

Present Worth
Due Venable .225% of present worth
Due McNutt .775% of pr~ent worth
Due McNutt for salary
Due McNutt for .775% of Capital
Less withdra.waLc.; by McNutt

Balance due McNutt

$4,116.44
926.20
3,190.24
$3.570.40
3,190.24
6,760.64
3,500.00
$3,260.64
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1:~06.36

Due Venable for rent and ete.
Due Venable for .225% of Cap.

926.20
'2,032.56

:a.ooo.oo

Less 'withdrawals by Venable
Balance due partnership

$

Balance in Bank
Due from Vcena.bre

$2,293.20
967.44

Present ·worth of Partnership

$3,260.64

967.44

This statement pr.epared from the facts pr~sented to me by Mr. J. T. Irving.
M. G. McCLANAHAN.
page 172 '}

STATEiviENT !/: 2.

Statement of the pfE'sent condition of V-enable Tire Company.
Contributions to partnership by McNutt (.77.5%)
Contributions to partnership by Venable (.225%)

:$2,647.42
772.65

Total Investment

'$3,420.07
Assets

Cash in Bank
Withdrawn by McNutt
·withdrawn by Venable
Texas Co. rent coL by Venable

2,293.20
.3,500.00

a.ooo.oo
1,800.00

1.btal Assets

$10,593.20
liabilities'

McNutts salary
Venables rent and cte.

'3,~70.40

1,106.36

Total Liabilities

4,676.76

Present \Vorth

$5,916.44

Due Venable .225% of pr~sent worth
Due McNutt .775% of present worth

l ,331.2()
4,58.5.24

Due McNutt for salary
Due .McNutt for .77.5% of Capital

3.570.40
4,585.24

Less withdrawals
Balance due MeN utt

8,155.64
3,500.00
$4,655.64
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Due Venable for rent and etc.
Due Venable for .225% of Capital

1,106.36
1,331.20

Less withdrawals
Texas Co. rent withheld f1~om P.

3.000.00
I ,800.00

2,4~7.56

S~

Balance due partnership

4,800.00
$2,362.44

Cash in Bank
from Venable

2,293.20
2,362.44

Du~

Balance due McNutt

$4,655.64

This statement prepared from the facts presented to me by Mr. J. T. Irving.
M.G. McCLANAHAN.

page 173 ~ State of Virginia,
.
County of Prince Ed,vard, to-wit:

I, E. S. Shields, President of the Planters Bank and Trust
Company of Farmville, Va., do hereby certify that the attached ·statement represents the deposit account of Venable
Tire Co., and marked "Deposit #1" 'vith the Planters Bank
and Trust Co. of Farmville, Va. ; that said account was begun
on July 8, 1919, and continued through Aug. 20. 1926 ~ that
said acotult was discontinued on Aug. 20, 1926, in the nam€l of
Venable Tire Co., and was transferred to the account of J·ohn
A. Clark, Receiver for the Venable Tire Co.; that there was
110 balance to said account on Aug. 20, 1926, though 1'he last
deposit in said account amounting to $43.79 was n1adc on
.A~g. 20, 1926; that the additional column of figures marked
"withdrawals #2" represents the withdrawal account which
was checked from said hank by said Venable Tire Co., and
that said withdra,vals covered the period from ,June, 191 D,
to Aug. 1926, and said withdrawals balance with said deposits,
as shown by said figures hereto attached as of Aug~. 20, 1H2G.
Given under my hand this 12th day of April, 1928.

E. S. SHIELDS.
Subscribed and sworn to before me this 12 dny of April;
1~28.

A. l\L :NI. FAL vVELL, N. P.

lYiy commission expires Feb. 4, 1932.
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EXCEPTIONS BY W. 1\I. 1\IcNUTT TO THE
REPORT OF J. T. IRVING, C01tf~IISSIONER.

To the Honorable Robert F. Hutcheson, Judge .of the Circuit
Court of Prince Edward County, Virginia :
W. ]\f. l\£cNutt excepts to the report of J. T. Irving, Commissioner in Chancery, :filed in the above styled cause, which
is embraced in said report as statement #1, and submits that
the settlement of the partnership affairs of Venable Tire Company in accordauce with complainant's bill in said cause,
should be determined by statement #2.
Statement #1 is incomplete in that it makes no provision
for the payment by V. D. Venable to the partnership of the
.amount of $1,800 for rent collected by the said V. n. Venable on behalf of Venable Tire Co. from the Texas Oil Co.
Tn this respect, statement ·# 1 is deficient and incomplete.
rrhe payment of this collection of rent, however, is provided
for in statement #2, and complainant submits that it is very
properly provided for and should be decreed and ordered to
be paid by your Honor's Court by V. D. Venable to the Venable Tire Co. before a complete settlement and distribution
of the assets of said partnership can be made, and the payment of said amount of rent bv V. D. Venable to the Venable
Tire Co., as a part payment of his proper contribution to the
capital of said partnership should be provided for, as it is
necessary for such to be done before your complainant can
l1ave proper payment made to him of the money due him by
1he Venable Tire Co., and as the law provides. A brief statement from the evidence in the case and upon which this exeeption is bused and which shows that the $1,800 collected
by V. D. Venable from the Texas Oil Co., constitutes a part of
the partnership assets is herewith attached and referred to.
"Exhibit Notice" dated July 31, 192G, served upon vV. 1\L
l\JcNutt by V. D. ·venable shows that the property was occupied in the agency of the 'rexa.s Oil Co. in Farmpag·e 175 ~ ville and for the use of which the said land was
occupied by the Venable Tire Co. as late as July
:·H, 1926. The evidenee furth~r discloses that in this building
so occupied and used by the Venable Tire Co., for the benefit
of the 'fexas Oil Co. trade, and for which trade the building
\Vas equipped by the Texas Oil ·Co., and conducted and built
np by the Venable Tire Co., a room on the south was reserved
hv the Venable 1\fotor Co. for its business. This room, however, so used by the Venable ~fotor Co. constituted no part
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of the premises that was used and rented by the Venable Tire.
Co. for the promotion of the Texas Oil Company agency, and
.the rent paid by the Texas Oil Co. was intended of course for
its agent in F;;umville, and was in keeping with the policy of
the company for the purpose of promoting and developing its
oil and gas business in Farmville, and was a part of the
premises rented by the Venable -Tire Co. for its oil and
gas business, and its automobile accessory business in Farmville.
'V\'ho, therefore, was the agent of the Texas Oil Company
in Farmville 1 The evidence discloses that a few months after
the partnership contract between V. D. Venable and W. M.
J\lcNutt on June 16, 1919, that the oil and gas equipment theretofore operated by V. D. Venable with equipment amounting
to about $50 or $100, was by mutual consent between the
partners turned over to the partnership of the Venable Tire
Uo.; that the gas and oil business from that time henceforth
·wa.s managed, operated, paid for, and handled exclusively
by the Venable Tire Co. as shown by the bank account of the
partnership, and the testimony of all the witnesses; that when
the receiver John A. Clark took possession of the Venable Tire
Co.'s business under the order of your Honor's Court, he
found said oil and gas business, equipment, and stock in trade
under the possession of and management of the Venable Tire
Co.; that the evidence filed with the depositions in this cause,
tog·ether with the statement filed by Planters Bank and Trust
Co., conclusively shows that said oil and gas business continued from its inception to the receivership to be under the
management, control, exclusively of the Venable Tire Co.;
that the premises ·where it was conducted from its first transfer to the Venable Tire Co. were enlarged and
page 176 improved by the Texas Oil Co. for the benefit of
said partnership, and that the rental accruing
from said premises in order to make it a going and growing
business, should necessarily accrue to the benefit of the V enable Tire Co.; that the Venable Tire Co. paid for the entire
stock of oil and gas out of its own funds from the inception
of the business of the summer of 1919 until the rec-eivership,
and that one of the partners, to-wit: W. ~L ~fcNut, gav~
the business his daily and contiliuous attention throug·h all the
years of its continuance on said premises; that the depm~itions
in this case conclusively show that the Venable I\1otor Co.
never had anything to. do with this oil and gas business at
any time subsequent to its transfer to the Venahle rrire Co.
in 1919; that the Venable I\1otor Co. never put up a eent for
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the operation of the business and never gave it any attention
at any time; that it was totally separate and disthict from
the Venable ~Iotor Co. from the start to the conclusioiJ.
For these. reasons and others appearing in the record, com. plainant excepts to the omission of this. rental account of
$1,890 1n statement ·#1 and submits that statement #2, wl1ich
embraces said rental account, constitutes the basis of a proper
settlement of the accounts of the money due by
D. \Tenable to the Venable · Tire Co., and which should properly
and lawfully constitute an asset of the Venable Tire Co., and
this rental account due to the Venable Tire ,Qo. by V. D. Venable·, together with every .other .debit and credit in statement
#2, is fully shown and s1,1pported by the evidence in this
cause, and mrery such debit, should be decreed and pro\dded
for by your Honor's Court in this proceeding.

,r.

Respectfully submitted,
1V. J\[ McNUT~~'
By Counsel.

page 1'77 ~ EXCEPTIONS OF REPORT OF CO~IJ\IIS
SIONER J. T. IRVING.
Defendant excepts to report of Commissioner Irving filed
in this cause and for said exceptions sets forth as follows:
( 1) Commissioner Irving fails to take into ronsicleratl('n
the going value of the oil and gas· business put in by Venable,
.listing it at only the actual cost price of the oil and gas turned
in· a.t $50.00, although the evidence shows that this was sufHcient capital to conduct said gas and oil business,. and that
it was the chief source of ineome, the evidence showing that
it produced some $8,000.00 from the time that this oil and
gas business was turned into the business of Venable and l\fcNutt by Venable.

(2) That Commissioner Irving finds ~IcNutt entitled to.
one-half of the rent paid. by the Texas C~mpany for the premises, leased by them, although the evidence shows the contract was between V. D. Venable individually and the Texas
Company, said premises being owned 'vholly by V. D. Venable, and that though the contract with the Texas Company
embraced that portion of the premises used hy Venable and·
1VIcNutt after the lease was executed the space assigned to
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"\~enable

and ~1:cNutt was greatly increased over what it had
been before.
And further, Commissioner Irving fails to take into account the fact that the $1,800.00 rent so collected was applied by Venable to the improvement of the premises which
ilnprovements cost $2,500.00, and whieh redounded to the
benefit of both l\:IcNutt and \Tenable, malting t~1e premises
far more attractive, and the evidence shows that the business
greatly increased alter saicl improvements were made. That
even if lVIcNutt was entitled to any of the rent it vlould be
only in proportion that the part of the premises used by Venable and ~IcNutt bore to the ''thole premises.

(3) That Commissioner Irving failed to take into account
the fact that complainant f.ailed to waive answer under oath
· by the defendant, and that the defendant did anpage 178 ~ swer under oath, and therefore that defendant's
answer must be taken as true unless d~nied hy
one witness supported by corroborating evidence, that there
is no corroborating evidence as to the status hehvee:n Venable
1\tfc.Nutt, all witnesses for l\icNutt saying; that they knew
nothing of the contract between the par.ti8s, they being simply
eJn}"ll oyees.
( 4) That Commissioner Irving bases his conclusion on the
terms of the original contract, which by the testimony of both
comp]ainant and defendant was subsequently modified by
adding the oil and gas business and the repair of automobiles.

( 5) That by the terms of the contract the partners were to
share profits and losses equally, but the Commissioner fails
to ascertain what the profits were and credit each partner
by his share of t~Ie profits.
(6) That the Commissioner adopts the statement of ~Ic
N.utt in his bill that he had "rithclra.wn $3,500.00 from the
partnership, although his testimony shows that 1\'IcNutt had
withdrawn $3,687.87.
(7) For the failure of the Commissioner to allow Venable
eredits to which he was entitled, as sho·wn by tho evidence.
V. D. \lOI1iN .A.BLlfl,
By Counsel.

vV A.·-rKINS & BROCIC.
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page 179 } State of Virgiui,l,
·
County of Prince l1jdward, to-wit:
't

'11 his day personally appeared before me, Genevieve E.

Norris, a Notary Public in and for the County aforesaid, State
of Virginia, V. D. Venable, who made oath that he has recently discovered evidence of a most material character effecting his interest in a suit no'v depending in the Circuit
Court of the County of Prince Edward on the chancery side
of the docket, in the name and style of W. lvi. J\fcN utt vs.
V. D. Venable; that this evidence has just been obtained and
is of a most material character; that it was not in his possession and immediately upon finding where it could be secured he made diligent efforts to secure it and has only within
the past few days been able to secure it.
V. D. VENABLE.
Subscribed and sworn to before me this the 18th dav of
~eptember, 1928.
~
GENEVIEVE E. NORRie·,
Notary Public.
Insert here photostatic copies of partnership iilcome returns for years 1919, 1920, 1921, 1922, 1923 and 1924, identified
by year and signature of clerk of this court.
(See manuscript for photostats.}
page 180 ~.ADDITIONAL EXCEPTIONS TO REPORT o:H'

J. T. IRVING,

COJ\1~IISSIONER.

:b,or further exceptions to the exceptions heretofore filed
by the defendant to the report of J. T. Irving, Commissioner,
defendant now further excepts on the ground of afterward
discovered material evidence, and herewith files his affidavit
to be taken and considered as a part of this exception.
Respectfully,
V. D. VENABLE.
By:· "\VATI{INS & BROCI{, Counsel.
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page 181 ~ REPORT OF RECEIVER, JOHN A. CLARK.
FINAL REPORT.
rro the Honorable Robert F. Hutcheson, Judge of said Court:
The undersigned, John .lt. Clark, receiver, in the above
styled cause, begs leave t.o report that in accordance with a.
decretal order. entered in said cause at the September term,
1928, he proceeded to collect on bills receivable what amount
be could, and that he collected $182.09 on same since his last
report in this cause; that he then proceeded to make privat"
sale of the balance of said bills receivable, to V. D. Venable,
one of the partners of Venable Tire Co., and that by consent
of W. M. ~IcNutt, the other partner, in said company, he sold
the balance of said bills receivable to V. D. Venable for the
sum of $50 in c.ash; that he has collected therefore the sum
of $232.09 and has deposited same in the Plantc"L·s Bank and
rPrust Co. of Farmville, Va., by virtue of the sale and co1- .
lection from said bills receivable above referred to; that your
reeeiver is entitled to 5% commissions on said collections,
which amounts to $11.60, and that he now bas on hand Sll hject-to the credit of the court in this cause, the sum of $2,316.16
which 'vas shown by a former report, and a balance of $220.49,
making a total of $2,563.65, which sum reprm~ents the proceeds now in the hands of your receiver, after the payment
t.o your receiver of all commissions due t.o hhn in said collection, and is the net amount uow in th~ hand$ of ym~r re·
ceiver, subject to the order of tLe cnurt in this cause.
Your receiver further reports that his total collection in
this case amounted to $4,745.02; that he incurred expenses in
the operation of said partnership business under a previous
decretal order of this court amounting to $2,465.48; that said
expenses were incurred in making payments for g·as and oil
and labor and 'incidentals, and included in which amount your
receiver, by consent of both partners in said partnership, paid
,
a note of $100 due by said partnership to the
page 182 ~ Planters Bank and Trust Co. of Farmville. Your
receiver herewith attaches a detailed statement
of his collections and disbursements in this cause, and further
reports that all property in his bands for distribution and all
hills receivable in his hands for collection have been accounted for by said statement.
Respectfully submitted,
JNO. A. CLARJ(,
Receiver for _Venable Tire Co.

V. D. VEUiable v. W. 1\f. 1vicNutt.
page 183 ~
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And now at this day, to-wit, in the Circuit
Court of said County, the 28th day of ·November,

1928.

The defendant, V. D. Venable, having signified his intention to apply for an appeal in this case, the execution of the
judgment for $3,111.01 against the partnership of the Venable Tire Company, composed of V. D. Venable and W. M.
:McNutt, in favor of W. J\tl. ·l\IcNutt; the judgment of $718.16
in favor of the Venable Tire Company against V. D. Venable,
both of 'vhich judgments were rendered by a former decree
entered at this term of the court; the order in said decree
that W. M. McNutt do. recover of the said V. ·D. Venable the
sum of $718.16, with interest from November 24, 1928.; and
the order in said decree upon John A. Clark, Rece.iver, do pay
over toW. M. McNutt or J. Taylor _Thompson, attorney, the
sum of $2,392.85, are suspended for a.period of ninety (90)
days from the date hereof; but it appearing further to the
court that even if the contention of the said V. D. Venable
is sustained there will be due vV. M. l\IcNutt the sum of
$B88.43, the court doth adjudge, order and decree that John
A. Clark, Receiver, do pay to W. J\ti. l\IcNutt, or J. Taylor
Thompson, his attorney, the sum of .$388.3 out of the fund
in hand as Receiver; but with reference to the costs direeted
to be paid in said decree there is to be no suspension and in
that respect the decree is to remain in full force. But before
this suspending order shall become effective the said ·v. D.
Venable or someone for him, shall enter into bond, with security approved by the Clerk, in the sum of $1,000.00.

I, Horace Adams, Clerk of the Circuit Uourt of Prince
Edward ·County, do hereby certify that the foregoing is a true
and correct transcript of the record in the ch~ucery cause,
W. M. J\ticN utt against V. D. Venable determined in said
Court; and I do further certify that counsel fur the plaintiff
has had legal notice of the intention of the defendant to apply for this transcript.
And I do further certify that other papers v~·ere· filed aJnong
the papers in said cause, but not specitlcally identified as a
part of the record, which said papers are copied on pages 184
to 1H9, inclusive.
·
Given under my hand this the 1st day of .l\Iay, 19:JB.
HORACE A.1J;\.~'IH, Clerk.
Fee for record: $75.00.
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VENABLE & McNUTT
PROFIT & LOSS STATEMENT
From 1919 to 1928

ASSETS
Cash in Bank
Accts. rec. & Notes Rec.
Interest due from Venable on Cap.

. 2293.20
1118.34
787.42

$4198.96

3570.40
1106.36

4676.76

LIABILITIES
McNutts salary
Rent due Venable
Net worth Sept.· Ist 1928

477.80

Net worth at beginning
McNutt's Capital
Venable's Capital

2647.42
772.65

Gross Loss

3420.07
3897.87

Add withdrawals
McNutts
Venable's

3776.12
3266.49

7042.61
3144.74

VENABLE & McNUTT
STATEMENT OF CONDITION
September 1, 1928.

ASSETS
Cash in Bank
2293. 20
Accounts Rec. & Notes Rec. 1118.34
Interest due from Venable
787.42
Due from Venable (overdraft) 921.47

LIABILITIES
McNutt's Salary
Venable's rent
McNutt's Capital

5120.43

VENABLE & McNUTT

3570.40
1106.36
443.67
5120.43

V. D. Venable v. W. M. McNutt.
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STATEMENT OF CAPITAL ACCOUNT
McNUTT
VENABLE
Capital beginning
772.65
One-half profit
1572.37

2647.42
· Hi72.37

2345.02
3266.49

4219.79
3776.12

Less withdrawals
Capital at end

921.47-

443.67

VENABLE & McNUTT

Due rent
Capital-

STATEMENT OF DISBURSEMENTS
VENABLE
Salary
1106.36
Capital
921.47

Due Venable

184.89

Due McNutt

McNUTT
3570.40
443.67
4014.07

No.1.
page 185 ~
This statement is prepared assuming that the partner's capital became equal in
1921, and McNutt's $2.50 per diem ceased. This account also assumes that McNutt
and Venable are not entitled to $1800.00 from Texas Company as partnership.
VENABLE & McNUTT
PROFIT AND LOSS STATEMENT
From 1921 to 1928
ASSETS
Cash in Bank
Accounts rec. & notes rec.

$2293.20
1118.34
$3411.54

LIABILITIES
McNutt's salary
Rent due Venable

1175.
1106.36

Net worth September 1, 1928Net worth at beginning
McNutt's capital
Venable's capital

1130.18
2647.42
2647.42

5294.84
-4164.66

Gross loss

Add withdrawals
McNutt's
Venable's

2281.36

3776.12
3266.49

7042.61
2877.95
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VENABLE & McNUTT
STATEMENT OF CONDIT ION
Sept. 1, 1928.
ASSETS
. Cash in Bank
2293.20
Accounts and notes rec. 1118.34

LIABILITIES
McNutt's salary
Venable's rent
Capital:
McNutt
Vena~le

1175 .
1106.36
310.275
819.905
$3411.54 .

$3411.54

VENABLE & McNUTT
STATEMENT OF CAPITAL ACCOUNT
Capi~l

at beginning
One-half profit
Less- withdrawals .
Capital at end

VENABLE
$2647.42
1438.975

McNUTT
$2647.42
1438.975

4086.395
3266.49

4086.395
3776.12

819.905

310.275

VENABLE & McNUTT
STATEMENT OF DISBURSEMENTS
VENABLE
$1106.36
819.905

Due rent
Capital

McNUTT
1175.
310.275

Salary

1926.265

page IS6 }

1485.275
No. 2

This statement is prepared assuming that the capital became equal in 1921 and
the $2.50 payable to McNutt ceased. Also that all of the Texas Oil Company rent
to the partnership.

VENABLE & McNUTT
PROFIT AND LOSS STATEMENT
From 1921 to 1928
ASSETS

-- Cash in B-ankAc~ounts

rec. & notes rec.

2293.20
1118.34

3411.54

V. D. Venable v. W. M. McNutt.
LIABILITmS
McNutt's salary
Rent due Venable

1175.
1106.36

Net worth September 1. 1928Net worth at beginning
McNutt's capital
Venable's capital

171

2281.36
1130.18

2647.42
2647.42

Gross Loss

5294.84
-4164.'66

Add withdrawals
McNutt's
Venable's

8776.12
5066.49

Net profit

8842.61
4,677.95

VENABLE & McNUTT
STATEMENT OF CONDITION
Sept. I, 1928.
ASSETS
Cash in Bank
2293.20
Accounts and notes rec. 1118.34
Venable overdrawn

80.095

LIABILITIES
McNutt's salary
Venable's rent
Capital:
McNutt.
Venable

3491.635

1175.
1106.36
1210.275
349i.635

VENABLE & McNUTT
STATEMENT OF CAPITAL ACCOUNT
Capital at beginning
One-half profit

VENABLE
2647.42
2388.975

McNUTT·
2647.42
2338.975

4986.395
5066.49

4986.395
3776.12

80.095

1210.275

Less withdrawals
(Capital at end) overdrawn

Supreme Court of Appeals of Virginia.
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VENABLE & McNUTT
STATEMENT OF DISBURSEMENTS
VENABLE
1106.36
80.095

Due rent
Capital-Overdrawn

McNUTT
1175.00
1210.275

Due Salary
Capital

1026.265

page 187

~

2385.275

No. 3

This statement is prepared assuming that no new agreement was entered into and
that the $1800.00 was not a part of the assets· of the partnership; and that McNutt
continued to draw his $2.50 per day.
·
VENABLE & McNUTT
PROFIT AND LOSS STATEMENT
From 1919 to 1928
ASSETS
Cash in Bank
Accounts rec. & notes rec.

2293.20
1118.34
3411.54

LIABILITIES
McNutt's salary
Rent due Venable

3570.40
1106.36

Net worth September 1, 1928
Net worth at beginning
McNutt's capital
Venable's capital

4676.76
-1265.22

2647.42
772.65

Gross Loss

3420.07
-4685.29

Add withdrawals
McNutt's
Venable's

3776.12
3266.49

Net Profit

7042.61
2357:·32

VENABLE & McNUTT
STATEMENT OF CONDITION
Sept. 1, 1928.
ASSETS
Cash in Bank
2293.20
Accounts and notes rec. 1118.34
Venable overdrawn
1315.18

4726.72

LIABILITIES
McNutt's salary
Venable's rent
Capital:
McNutt
Venable-overdrawn

3570.40
1106.36
49.96.

4726.72

V. D. Venable v. W. M. McNutt.
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VENABLE & McNUTT
STATEMENT OF CAPITAL ACCOUNT
Capital at beginning ·
One-half profit·

VENABLE
772.65
1178.66

McNUTT
2647.42
1178.66

1951.31
3266.49

3826.08

-1315.18

+49.96

Less withdrawals
Capital at end

3776.1~

VENABLE & McNUTT
STATEMENT OF DISBURSEMENTS
VENABLE
1106.36
-1315.18

Due rent
Capital
Due by Venable
page 188

Due

208.82

~

McNUTT
3570.40
49.96

Salary

3620.36

No.4

This statement is prepared assuming that the $1800.00 belonged to the partnership, an<l that the agreement was never changed.

VENABLE & McNUTT
PROFIT AND LOSS STATEMENT
From 1919 to 1928

ASSETS
Cash in Bank
Accounts rec. & notes res

2292.20
1118.34

3411.54

LIABILITIES
McNutt's salary
Rent due Venable

3570.40
1106.36

4676.76
1265.22

Net deficit September 1, 1928
Net worth at beginning
McNutt's capital
Venable's capital

2647.42
772.65

3420.07
4685.29

Add withdrawals
McNutt's
Venable's
Net profit

3776.12
5066.49

8842.61
4157.32
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VENABLE & McNUTT
STATEMENT OF CONDITION
Sept, 1, 1928.
ASSETS
Cash in Bank
2293.20
Accounts and notes rec. 1118. 34
Venable overdrawn
2215.18

LIABILITIES
McNutt's salary
Venable's rent
Capital:
McNutt
Venable

3570.40
1106.36
949.96
5626.72

5626.72

VENABLE & McNUTT
STATEMENT OF CAPITAL ACCOUNT
Capital at beginning
One-half profit

VENABLE
772.65
2078.66

McNUTT
2647.42
2078.66

2851.31
5066.49

4726.08
3776.12

Less withdrawals
Capital-overdrawn

VENABLE & McNUTT
STATEMENT OF DISBURSEMENTS
VENABLE
1106.36
-2215.18

Due rent
Capital
Due by Venable

1108.82

page 189}
M.

Salary

Due

McNUTT
3570.40
949.96
4520.36

Farmville, Va., ....................... 192 .. .

W. M. McNutt

To VENABLE MOTOR CO., Dr.
1920
Nov. 11
- 21 19
Jan. 13
27
Feb. 10
14
24

Water & lights
Stove
Bal. L. & water
Cash
To cash
Bal. water & light
To-cash

85.75
7.50
1.60
55.50
30.00
3.00
3.75

V. D. Venable v. W. M. McNutt.
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26 To cash (Frank Johnson)
28 To cash
u
Mar. 5
" (Johnson)
u

Apr.
May
Apr.
May
June

July
Aug.

Sept.
Oct.
Nov.
Dec.

23
26
5
23
2
27
9
13
18
25
2
16
1
13
27
15
26
8
22
5
19
5

1922
Jan. 7
Jan. 14
Feb. 4
14
Mar. 15
Apr. 14
May 8
16
June 7

u

Water & lights (Feb.
Cash 1.00
Cash-25.00 (12) water & light-5.20
Cash-5.00
Cash-25.00
Cash
Cash-10.00 (10) water-2.40 light-3.20
Light-2.00 water-2.40
Cash-10.00 June·1 cash-100.00
Cash-10.00 (7.:.1) Cash-25.00
Cash-10.00 14 water & Iight-4.40
Cash-5.00 (23) cash-10.00
Cash-10.00 check-25.00
Cash-10.00 (15) water & light-4.40
Cash-10.00 (7-12) cash-10.00
Water-2.40 light-2.00 (17) cash-10.00
Cash-7.00 (10-1) cash-25.00
Cash-10.00 (15) light & water-4.40 (15) cash-10.00
Cash-10.00 (31) Check-25.00 ca.sh-10.00
Cash-10.00 (12) cash-10.00 (14) W & light-4.40
Cash-10.00 (20) cash-5.00 (Dec. 3) cash-10.00
Check-22.00 (6) c~h-2.05 (12) cash-10.00
Water-2.40 light-2.10 (17) cash-10.00 (24) cash-15.00
Check 1704-36.00 cash-10.00 9 cash-2.50 check 1708-30.00
Cash-10.00 (16) light-3;50 water-2.40 (21) cash-10.00
Cash-10.00 (13) check 1724-30.00 light---3.08 water-2.40
Cash-10.00 18 cash-10.00 (3-4) cash-10.00 check 1741---30.00
Water-2.40 light-2.00 (Apr. 13) wate1· & light-4.40
Check 1774-30.00 (25) cash-11,90 check 1785-1000.00
Light-2.00 water-2.40 (10) check 1811-30.00
Check 1816--20.00 (June 5) check 1842-6.50
Check 1844-25.00 (8) 2 gas-54 (14) water-2.40
Light-2.00 (15) check 1854-30.00 (27) check 20.00
Check 1886-10.00 water & light-4.00
Check 1901-30.00 (27) 6 bu wheat-6.00
Check 1917~15.00 (Aug. 2) To Beckham acct.-11.00
"\Vater & light-4.00 (Sept. 2) check 1967-30.00

July 10
18
31
Aug. 14
page 190 r
Sept. 14 Water & light-4.00 (26) check 2005-30.00
7
" ater & light-4.00 (11) check 2027-55.00 (14} meal-1.00
Nov. 4 Check 2055-30.00 (11) light 2.00 watez--:2.00
29 Check 2086-18 1PO (16) water & light-4.00
Dec. 22 Check 2122-50.00 (1-3-23) check 2129--18.00

1.10
25.00
1.46

:s.oo

16.20
1.00
30.20
.;).00.
25.00
3.00
15.00
4.40
110.00
:a5.0Q
14.40
J.'5:00
35.00
14.40
20.00
14.40
32.00
:24.40
45.00
24.40
25.00
34.05
29.00
78.50
25.90

45.48
60.00
8:80
141.90
34.40
26.50
27.94
52.00
14.00
36.00
26.00
34.00
34.00
60.00
34.00
22.00
68.00
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1923
Jan. 15
Feb. 3
17
Mar 8
Apr. 9
May 14
June 26
14
July 18
Aug. 9
Sept. 1
15
Oct. 12
H
16
H
26
Nov. 15
Dec. 24
Jan. 8
Jan. 15
Feb. 13
" 25
Mar. 15
Mch. 25
April
May
"
Jm:e
"
July
"
"
Aug.

15
14 ·
16
3
12
3
14
22
14

Sept.
"
Oct.
Oct.

8
15
2

28

Nov. 25
Dec.
Jan.

9
3

Water-2.00 light-2.00 (22) check-2132-12.50
Check 2158-18.00 (5) water-2.00 light-2.00
Check 2179-20.00 (Mar 1) check 2189-18.00
Water & light-4.00 (20) check 2212-20.00
Water & light-4.00 (24) check 2253-40.00 May 7 ice-10.00
Water & light-4.00 check 2276-18.00 26 check 2291-10.00
Check 230Q-18.00 (9) check 2304-75.00
\Vater & light-4.00 (July 6) check 233Q-18.00
Check 2342-25.00 (28) check 2352-27.00
Check 2368-18.00 (25) water & Iight-4.00
2395-25.00 2400-5.00 13-2416-18.00
\V & L-4.00 (18) 2421-25.00 (Oct. 8)-10.00
Check 2462-18.00 check 2463-25.00
\Vater & light-4.60
Check-10.00 (Nov. 9)-2.00 light-2.16
Check 2531-18.00 D~c. 1 check 2549-100.00
Check 2592-5.00 Jan 1-24 check 2605-5.00
Check 2615-18.00 Feb. 4 2659-10.00
Water-2.00 light-2.28 Jan. 19 chock 2639-10.00
Check 2676-18.00 (15) water-2.00 light-2.28
Check 2685-10.00 (Mar. 8) check 2710-10.00
7
\ \ ater & Iight-4.00.(17) check 2721-10.00 24 check 2728-18.00
Check 273Q-3.t:O (April 15) check 2811-18.00 Apr. 7 check
2741-10.00
Water & light-4.00 '(May 3) check 2833-10.00
Water-2.00 light-2.00
·
Check 2860-20.00 June 3 2881-36.00
2882-65.71 (4) check 2884-10.00
Check-4.00-2900 16th check 2911--10.00 July 3 2927-18.00
Check 2928-37.50 July 7 check 2935-24.60
2853 check-20.00 water-2.00 light-2.00
2968~10.00 Aug. 8 check a004-18.00.Aug. 11 check 3016-10.00
Water-2.00 light-2.00 Aug. 26 check 3040-10.00 Sept. 6
3054-18.00
3060-5.00 13th 3081 water-2.00 light-2.00 15th 3085-20.00
Check 3086-10.00 Oct. 1st 3105-2.50 2nd-3106-18.00
3107-10.00 Oct 13th-3138-10.00 14th watcr-2.00 light-2.00
Check 3154-10.00 Nov. 10 check 3169-18.00 light-2.00Nov. 14-water-2.00
Check 3184-10.00 Dec. 4th water-2.00 light-2.00 check
3199-2.30
Check 3210-18.00 check 3200-4.00
Check 3247-10.00 Jan. 9 check 3257-18.00 14th \V.~2.00
L---2.00
3246-11.22 22nd check 3277-10.00
330Q-18.00 3301-10.00 3302-water-2.00 Iie:ht-2.00

Ja.n. 2
Feb. 16
p84!'e 191 ~
Mch. 3 3313-10.00 ISth-3339-20.00 19th-3342-18.00
" 16 \Vater-2.00 light-2.00 3331 check 3355-10.00 Apr. 11
3374-18.00

16.50
22.00
38.00
24.00
54.00
32.00
93.00
22.00
52.00
22.00
48.00
39.00
43.00
4.60
14.16
118.00
10.00
28.00
14.20
22.28
20.00
32.00
32.50
14.00
4.00
56.00
75.71
61.00
62.10
24.00
38.00
32.00
29.00
30.50
24.00
32.00
16.30
22.00
32.00
21.22
32.00
48.00
30.00
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Apr. 14 Water-2.00 light-2.00 Apr. 22 3395-10.00 May 13414-27.00
May 1 3418 water-2.00 light-2.00 2nd ham-8.40 18th ham-9.95
June 1 3459-18.00 June 6 3468 milk-6.718th 3474-57.65
June 15 2490 water-2.00 Iight-2.00 2491 ins.-8.50 30th-20.00
July 8 352Q-18.00 lith 3527-10.00 15th water-2.00 Iight-2.00
Aug. 17 3571-18.00 15th water~2.00 light-2.00 18th 3574-10.00
Sept. 1 Ca.sh-1p.oo 3rd ca.sh-10.00 water-2.00 light-2.00
9 3599-18.00 Oct. 7-3642-18.00 ca.sh-10.00
Oct. 21 Woodson Venables ace. 6.60 Nov. 5 ca.sh-10.00
Nov. 6 3692 Dr. Anderson-36.00 Oct. 13th-3657 water-2.00
light-2.00
Nov. 17 Water-2.00 light-2.00 19th 3712-18.00 cnsh on 30th-15.00
Dec. 15 Light-2.04 water-2.00 24th cash-10.00
Jan. 12 3779-18.00 Jan. 14th ca.sh-10.00 Jan. 14 water-2.00
light-2.00
II
25 Ca.sh-10.00 Feb. lOth water-2.00 light---:2.00 Mch. 3
rcnt-54.00
Mar. 15 Light--:-2.00 water-2.00 Apr. 2 Ace. of A. L. Smith
Apr. 5 Ca.sh-10.00 7th one ham-10.15 16th light-2.00 water-2.00
Apr. 16 By ham-7.15 May 4th rent-20.00 3915 May 26 cash-io.oo
June 5 Rent-20.00 June 9th ins. 5732 cash-1.00
H
16 check 3982-2.68
July 6 4006-20.00 lOth 1 ham-8.75 4024 cash-10.00
Aug. 4 404Q-30.00 17th 4057-20.00
{(

41.00
22.35
82.36
82.50
a2.oo
32.00
24.00
46.00
16.60
40.00
14.04
32.04
68.00
8.80
24.15
37.15
78.32

2.68
38.75'
50.00
3776.12

Farmville, Va., Oct. lstJ 1923.

Mr. \Voodson Venable
To VENABLE MOTOR

COMP~'lY

5 gals gas-1.15 %gas oil-.40
5 gas-1.15 1lb. grease .25
5 gas-1.15
5 gas-1.15 % gal oil .20
5 gas·

6
Oct. 16
II
17
18
(I

1.55
1.40
l.lli

1.35
l.li

6.60
Aug. 1-25
Transferred to Acct. of W. M. McNutt
page 192
M.

Farmville, Va., ....................... 1920

~

V. D. Venable
To VENABLE MOTOR CO., Dr.

July 12 · Telephone (cash)
14 · Brake lining

1.30
1.80
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1?8

21 2 gas-.60
25 Cr. B Arbor & wheel
Aug. 9 To cash
13 " ''"
18 Cash to Me
Sept. I 1 ~.oil
10 Cash
28 To cash
Oct. 2 To cash
13 '"'
''"
15 2gas

N<Dv. 5 Cash
8 Cash
20
"
30
Dec. 7 2gas-.60
11 Cash

14
.18'

'"

30

.60
11.00
5.00
5.00
1.50
10.00
5.00
5.00
5.00
.62
3.50

3.00
5.00
5.00
.60
88.34
5.00
8.00
2.00

. 1921

Jan.

5
7

15
24 1 pr. chains (A. V. W.)
29 To cash
Feb. 1 To check & cash
7 To check & J. A. D. & T. N. L. sects.
19 To- cash
" -5.00 (3-5)-5.00
26 "
" 5 gas.-1.35 (18) 2 gas-.54 (23) light-4.25
Mar. 16
28 " cash (butter)-2.40 {4-2) 7 ga.s-1.86
Apr. 8 To cash-2.40 (9) do-5.00
12 " lights-2.50
22 Cash-1.80 (23) cash-10.00
30 Cash....:..:10.00 (May 7) cash-6.50
May 10 Cash lights-2.50 (14) cash-6.50
. 21 Cash-IO.OQ (27)-11.50
30 Cash-25.00 (6-6) eash-10.00
June 6 Gal. oil-3.75 cash-25.00
11 Cash-10.00 (13) light b~ll-2.50
18 Cash-10.00 (25) cash-10.00
30 5 gas.-1.25 (July 2) cash-25.00
July 14 Light-2.50 (16) cash-10.00
30 Cash-10.00 (8-8) cli~cks & ca.sh-120.63
Aug. 9 Check 1535-5.00 1537-26.50 1.546--50.00
15 Light-2.50 (21) cash-8.00 (29) 37.65
30 ga.J.. oil-3.75
Sept. 2 Cash butter-1.35 2 gas-50
12 Check 1609-26.25light-2.50 -

1.50

5.00
5.00 .
4.34
10.00
28.00
69.,79

7.oo·

10.00
6.14
4.26
7.40
2.50
11.80
16.50
- 9.00
21.50
35.00
28.75
12.50
20.00
26.25
12.50
130.63
81.50
48.15
3.75
1.85
28.75
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. 24
8
18
Nov. 4
14
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Nov. 26
Dec. 9
24
1922
Jan. 7
Oct.

21
Feb. 25
Mar. 15
Apr. 10
22
May 1
8
27
June 14
July 3
'13
31.
Aug. 2
Sept.

5
11
14
Oct. 2
12
16

Nov.
Dec.

7
4

,V.

l\L McNutt.

1 i9

Cash-10.00 (10-1) cash-15.00 (4) 2 gas-.40
Cash-10.00 light-2.50 (15) cash-5.18
Cash-3.50 (22) cash___:1.25 cash-10.00 (29) cash-10.00
Cash-1.00 (5) cash-iO.OO (11) check-3.85 (12) cash-10.00
Light-2.50 check-25.00 phone-16.00 (17) cash-10.00

25.40
17.68
24.75
24.85
53.50.

Cash-10.00 (12-5) check-32.79 check-25.00 (8) cash-10.00
Check 1682-4.35 (15) Iight-2.50 {17) cash-10.00
Cash-10.00 (31) cash-10.00 {1-2) cash-23.40 check 5281

77.79
16.85
96.21

Check-58.00 cash-10.00 (14) c~h-10.00 (16) light-2.50
sewer-5.00
Cash-10.00 (2-4) cash-10.00 {11) cash-10.00 light-2.50
Cash_:_IO.OO (3-4) cash-10.00 (6) check 1732-25.00
Light-2.50 (18) check 1745-15.00 {Apr. 6) check 1761-6.30
Check 1765-25.00. (13) lip;ht-2.50 {11) check 1769-3.75
Check 1783__:_15.00 (28) check 1792-10.50
Check 1797-25.00 (5) check 1802-31.64
Light-2.50 (20) check .1821-20.00 5 gas-1.35 ·
Check 1829---6.45 (June 5) checks 1836-7 51.89
Light-2.50 (17) check 1859-10.00
Check 1879-12.50 (11) check 1896-3.13
Light-2.50 (21) gas-27 (27) 6 bu. wheat-6.00
200 cans-7.00 {Aug._2) check 1918-10.00
To Beckham acct.-10.00 {10) 100 cans-3.50
2 gas-50 (14) light-2.50 (22) check 1952-3.90
Check 1972-25.00 (9) 4 bu. wheat-4.00
Check 1984-19.90 1987-25.00.
Light-2.50 part check 1993-2.00 (23) Ch. 2003-20.00
Check 2013-1.25 (6) light-2.50 (10) check 2026-42.80
Cash-2.80 (14) meal-1.00 check 2031-4.20
Check 2034-2.55 2 gal. 50 (26) check 2045-12.42
Check 2046-5.00 (Nov. 4) check 2056--10.00
Check 2060-1.50 light-2.50 (15) check 2075-50.00
Check 2097-4.50 telephone-6.00 check 2099-15.43
To acct. Geo. Fitzgera1d-I0.00·(16) light-2.50 tube-.90

85. 50
32.50
45.00
23.80
31.25
25.50
56. 64
23.85
58.34
12.50
15.63
8. 77
17.00
13.50
6. 90
29.00
44.90
24.50
46.55
· 8.00
15.47
15.00
54.00
25.93
13.40

~

1923
Jan. 6 Check 2132-10.00 (15) Iight-2.50 (19) check 2146-10.00
27 Check 2152-5.00 (Feb. 3) check 2160-10.00
},eb. 5 Check 2164-4.00 2165-50.00 216th-30.00 2167-35.00
Light-3.62 (Mar. 6) check 2197-10.00 8Iight-3.00
Mar. 27 Check 2216-31.00 (29) check 2220-19.00 2221-25.00
Apr. 2 Check 2226-25.00 (7) check 2238-10.00 (9) light-2.50
14 Check 2245-10.00 check 2233-4.00
Ml\Y 7 Ice-5.00 (14) light-2.50 (26) check 2270-24.78
June 14 Light-2.50 Auto license-3.00 (July 21) check 2346-32.27
Aug. 8 Check 2366--27.47 (11) work on car-4.50
16 G. C. Morrisette-42. 97 (25) Iight-2.50 2394-1.60
Sept. 4 Ice-5.00 (8) 4 bu. wheat~.OO (15) light-2.50
Oct. 1 2443-4.00 (Oct. 8)-1.50 (Oct. 16) light-2.50

22.50
15.00
119.00
16.62
75.00
37.50
14.00
32.28
37.77
31.97
47.07
11.50
8.00
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OCt. 27 Check 2485;_33.13
Nov. 1 Check No. 2500-18.87 (Nov. 9)-2.50 Dec. 8-light-2.50
Dec. 10 Check 2562-4.00
Dec. 17 Check 2580-32.25 Dec. 20 check 2585-5.00
Dec. 21 Check 2588
" 24 Check 2594-10.00
1924
Jan. 15 Light-2.50 Jan. 18 check 2637-1.20
Mar. 17 6.70
Jan. 19 Check 2643-10.00 Jan. 26-10.00 Feb. 1 check 2658-1.60
F'eb. 9 Check 2664-3.15 (15) light-3.90
Feb. 21 5 gas.-:-1.25 1 qt. oil-.20 (May 15) Iight-3.90

\:

33.13
23.87
4.00
37.25
1.80
10.00
3.'70
6.70
21.60
7.05
5.35
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1.95
Apr. 8 1 can paint-1.15 (9th) can blk. enamel-1.80
13.15
" 15 Light-3.15 (May 3) check 2834-10.00
13.00
May 14 Ligh~3.00 (May 5) check 2839-10.00
17.55
May 10 Mower-10.40 June 2 check 2878-7.15
12.50
June 4 Check 288&-10.00 June 12-2.50 check 2900
July 7 Check 2936-6.00 July 11th check 2949-20.00
26.00
17.25
" 14 Light-2.50 21st 2964-10.00 Aug. 11 3018-4.75
Aug. 14 Check 3024-2.50 Sept. 6th check 3057-10.00 Sept 27th
3101-10.00
·22.50
6.10
Oct. 1 Check 3105-2.50 Sept. 13th water check 3181-3.60
142.92
Oct. 15 Check 3143-:-139.92 Oct. 14th check 3140-3.00
Nov. 8 Check 3168-10.00 Nov. lOth 3171-7.60 Nov. 14 check
3175-4.95
22.55
" 22 Check 3183-10.00 Dec. 4 check 3252-5.25 Dec. 30-10.00
check 3240
25.25
Dec. 5 Check 3252-5.25
5 25
1925
.Jan. 14 3272 liJ~;ht-3.30 Feb. 11th check 3299-10.00
13.30
J..'eb. 15 3302 liJ~;ht-3.75 Mch. 18 3340-20.00
23.75
Mar. 16 3331-3.75 April14 3384-3.75 3402 Apr. 27---10.00
17.50
May 1 3418-3.75 .June 6 3467 milk-11.51 June 30-20.00
35.26
June
No bill on for light on ace. of rebate
July 15 Light-2.50 frigid-7.00 lath 3529-10.00
19.50
Aug. 15 Light-2.00 frigid-5.00 cash-10.00 Sept. 4
17.00
Sep. 15 Light-2.50 frigid-6.25 Oct. 13 light-2.50 frg.-7.00
18.25
Nov. 17 Light-2.50 frigid-:-5.00 Dec. 15th light-2.85
10.35
Dec. 24 Cash-10.00 Jan. 6 tclcphone-6.00 cnsh-10.00 (13)
26.00
Jan. 14 Water-2.50 21st Acetylene gas .50 gasket .15 work 1.00
4.15
1.33
" 27 3 ga.'3 .63 28th Adj. clutch & motor·stewart .70
Feb. 2 Work on Star (261) ·.30 Feb. lOth light-2.64
2.94
Mch. 15 Light-2.00 Grease 0. Rdst.-.40
2.40
Apr. 2 To J. A. Davidson on Aect. 22.24 Ham (Johnson) 4.55
26.79
Apr. 16 Light-2.00 By ham-7.42 May 3-To Davidson's ace. 20.40
29.82
May 3 To Burgers acct.-5.30 6th light--:4.56
·9.86
16.69
" 22 1 Ham-3.90 June 1 To Davidsons Acct.-15.79
June 9 Light-2.00 Power-3.20
5.20

V. D. Venable v. W. M. McNutt.
July 3 4004-10.00 12th telep. 401g.-.2,75
" 14 Light-2.00 Frigidaire-3.28 4021 cash-20.00
Aug. 9 . Tel~p. 4051-3.35 13th power--3.30 light---2.00
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12.75
25.28
8.65

3149.48
Cr.

11.00
8138.48

page 195 } EXTRACT :F'ROM COPY OF BARTNERSHIP
RETURN OF INCOl\1:E FOR CALENDAR
YEAR 1925----FILED IN SUIT.
Form 1065

tT. S. Internal Revenue

Serial No. 973652

Venable Motor Co.
(name)
423 Main St,
Farmville, Va.
1\.ind of business-Garage service
Date of organization 1919.

supplies

l. Income from Trade ol" Business ................ $2,116.30
<)
~

........ .

3. . ...... .
(Blanks as to any amounts to line 12)

12. Net Income ................................. $2,1.16.30

PARTNERS' SHARE OF INCOl\iE AND CREDITS.
1. Name and address of each Partner 2. ~ercentage of Net
·
Income
V. D. Venable
50
.W. ~I. 1\ticNutt
50
Farmville, Va.
(Balance of this part of return is blank.)

-·
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---------·--- ----·

·-----------
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SCHEDULE A.-INCOME FROM TRADE OR BUSINESS

1. Total receipts from trade or business... . . . . . . . . . . . . . . . . . . . . . . . . $18848.70
Cost of Goods Sold
2. Labor ............................................. $.1945. 71
3. Material and supplies. .. . . .. . . .. .. .. .. .. . . .. . . . . . . . . 282.94
4. Merchandise bought for sale.. . .. . . .. . .. . .. . . . .. . . . .. 12998.75
5. Other costs ................................................ .
6. Plus inventory at beginning of year.. . . . . . . . . . . . . . . . . . 4122.38
7. Total (Lines 2 to 6, inclusive) ....................... 19349.78
8. Less inventory at end of year ................. ·. . . . . . . 4979.19
9. Net cost of goods sold ............................... 14370.19
Other business Deductions
10. Salaries, exclusive of "labor" reported on line 2 ·& exclusive of partners' salaries ................................ .
11. Interest on business indebtedness etc.....·.............
60.00
12. Taxes on busipess & business property. . . . . . . . . . . . . . . . 200. 59
13. Losses by fire, storm, etc .....................•.. : . .......... .
14. Bad. debts arising from sales or professional services.. . . . 777. 96
15. Depreciation, obsolescence, etc ............................... .
16. Rent, repairs and other expenses. . . . . . . . . . . . . . . . . . . . . 1323. 66
17. Total (lines 10 to 16, inclusive)....................... 2362.21
18. Total Deductions (Line 9 plus Line 17)......................... $16732.40
19. Net Profits (Line 1 minus Line 18) . . .. . . .. . .. .. .. . .. . . .. . .. .. .

2116. 30

Explanation of deductions claimed on lines 5 and 16:
Water, $50.40; Sewer, $7.00; Light, $152.46; Power, $28.55; Frt., Express &
Drayage, $105.71; Adv., $118.04; Tel., $51.75; Ins.:r $247.75; Rents &incid., $494.0();
Coal, $48.00; Stamps, $19.50.

(Form olank from item above to ''Affidavit''.)
AFFIDAVIT.
I swear (or affirm) that this return, including the accompanying ·schedules and ·statements (if any), has been ex~mined by me, and, to the best of ·my knowledge and belief,
is a true and complete return made in g-ood faith for the
accounting period as stated, pursuant to ·the Revenue Act of
1924 and the Regulations issued under authority thereof.
(signed) · V. D. VENABLE.
(member of partnership)
Farmville, Va.
(address of partner)

V. D. Venable v. W. 1\f. McNutt.
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S:worn to and subscribed before me this 11 day of :1\'Iarch,
1926.
0

C. W.-HA.RT,
Notary Public.
~{y commissi~n
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expires Oct. 21, 1926.

LICENSE AGR:EEMENT.

AGREEMENT dated the twelth day of October, 1923, by
and between The Texas Company, a corporation of tbe State
of Texas, with an offi-ce and place of business at No.17 Battery Place, New York, N. Y. (hereinafter designated Licensor), and V. D. Venable, of Farmville, in the County of Prince
Edward and State of Virginia (hereinafter designated
Licensee),
2. Premises Licensed. Licensor does hereby license and
pPrmit Licensee to enter upon, use and occupy for the purposes and upon the conditions hereinafter set forth, the following property in 'Said Farmville situate, and more particularly described as follows:
·
·
(1.) Land. Beginning at· a point on the Westerly sideline
of a certain public highway ·known and designated as Jviain
Street, which point is distant twenty five (25) feet from the
point of intersection of the said westerly sideline of Mai~
Street and the -southerly sideline of a certain public highway
known and designated as· Dayne .Street, measured in a southerly direction along the said westerly sideline of Jviain Street
from said point of intersection; and running in a southerly
direction along the said westerly sideline of Main .Street a
distance of seventy-one (71) feet to a point; thence turning
a.t an interior angle of ninety (90) degrees and running in a
westerly direction a distance of thirty five (35) feet to a
point; thence turning and running in a northerly direction a
distance of sixty-four (64) feet to a point; thence turning
and running in a northeasterly direction to the point or ·place
of beginning.
-

Together with all right, title and interest of Licensor in and
to any and all streets, roads and ways bounding on said de-:scribed premises.
(2) Improvements, Fixtures, etc., together with the build-

1S4
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in~·s,

improvements, fixtures, tools, equipment and facilities
of Licensor on said premises as follows: 2 Electric Visible
Pumps 1 Cut 102 Bowser Pump-3 550 Gal. Tanks-2 2
compt. Lubricating Floor Outfits and such other buildings,
improvements, tools, fixtures, equipment and fapage 197 ~ cilities a.s may now be on said premises or as
Licensor may hereafter, during· the continuance
of this licens~, erect or place thereon.

3. l\{aximum Term. This license shall continue for the full
term of two (2) years and ten (10) months from and after
the fifteenth day of August, one thousand nine hundred twenty
three (August 15th, 1923), and thereafter from year to year,
hut subject to termination on sixty (60) days' written notice
from either party to the other, directed to the end of the
original term or any subsequent yearly period.
4. Rental. Licensee shall pay Licensor as rent the sum of
one dollar ($1.00) per year, in advance.
5. Use. Licensee shall use and employ the said premises
_nnd such buildings, improvements, tools, equipment and· fadlities for nQ.._ purpose other than the storage, handling and
sale of petroleum products purchased or obtained from Li·
censor.
6. Licensor's Right of Cancellation. Licensor hereby reserves the right to terminate and cancel this license forthwith, upon or in the event of the expiration or other termination of a certain sales eontrae.t now in force between the
parties hereto, or any agreement in continuation thereof, or
in substitution therefor, or in the vent of the expiration or
termination of a certain lease dated Oct. 12th, 1923, by and
he tween Licensee and Licensor, or in the event of Licensee's
failure to carry out any of the provisions of said sales contract, or if. this agreement. The execution of this instrument shall not be construed as terminating the relationship
of Lessor and Lessee between the parties thereto under that
lease· made by Licensee to Licensor dated Oct. 12th, 1923.
7. Alterations, Repairs, etc. Licensor reserves the right
to enter upon the said premises by its representatives at any
time during the continuance of this agreement and make such
additions, alterations, changes or repairs in the
page 198 ~ said premises, and such additions, alterations,
changes, repairs or substitutions in any of such
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buildings, improvements, fixtures, tools, equipment and faciiities as it shall deem necessary or desirable, but no change,
alteration or substitution shall be made by Licensee unless the
·consent in writing of Licensor be first ·obtained.
8. Licenses, etc. Licensee shall obtain all necessary licenses
or permits to do business from the licensed premises which
may be required by any municipal ordinance, state, regula 7
ti on, governmental authority or otherwise.
9. Maintenance. Licensee will maintain the said premises
in good repair, subject to the approval of Licensor, during
the term of this agreement, and in case of his failure so to do,
or in the event that from any cause the premises become in
whole or in part unfit for occupancy or useles.s or unavailable for Licensor's or Licensee's purposes, this agreement
may be terminated by Licensor forthwith, and the unearned
rental, if any, at the time of such termination shall be returned
to Licensee.
10. Licensee shall have the right and option to purchase the
tanks installed on the demised premises by Licensor, at the
end of the first hvo (2) years and ten (10) months, at the
present cost to Licensor of said tanks ; and promptly upon
(a) written notice of Licensee's intention to exercise such
option and (h) the payment to Licensor of the said cost, or
the deposit thereof in any bank in the City of New York, to
be paid to Licensor upon delivery of a bill of sale, Licensor
will ex~ute and deliver to Licensee a good and sufficient
bill of sale of the tanks installed on the demised premises.
11. Re-Delivery. Upon the expiration of this agreement or
the termination thereof in the manner hereiR provided for,
Licensee shall yield up and ret1.1rn to Licensor the said premises, and all the said buildings, improvements, fixtures, tools,
equipment and facilities in as good condition as when received
by Licensee, natural wear ancl tear excepted.
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12. The license hereby given may not be assigned either in whole or in part by Licensee without the written consent of" Licensor.

13. Testimonium. In 'vitness whereof the said Licensor
and Licensee have executed and attested this instrument in

----------
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due form by the undersigned each thereunto .duly authorized as of the day and year first above written .
.THE ·TEXAS COMPANY, Licensor,
(Corporate Seal)
By: CHARLES. E. HERRMANN,
Vice-President.
Attest:
E. M. CRONER,

Assistant Secretary.
VER.NON D. VENABLE, Licensee (Seal)
(See Clerk's Certificate on page 183.)
A Copy-Teste:
H. STEWART JONES, C. C.
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