RULE 5 :12-BRIEFS
§L F erm and Contents of Appellant's Brief. 'fhe openimr brid or apnellnnt :;hall
cont~in:
(a) A .$Uh.iect im.k.x and table~£ citat.ions whh _cast~ alphahetically _arra ng°'<l. Th e
r;itaticm of Vlrgiuin casec1, shall be. tn the offic ial 'Viq~inia li:C'pons and, in additio n,
ruay .re(er to oll;€r recP,-oi:ts c-c.utainii,g s~ch cas_c.s.
(h,l A bric,£ $tat-em~nt or· the m,tterial proceeding:. iu lhe l.o wer court , the errors
as-sigufd, and the questio11s in'1olvctl in lhe appeal.
-Cc) A d~ar apd c;ond,e -statj!nM1t oi rhi.: f:.<:t!:. wi th rdcrrr,ces to lhe ptlges- of
tl,e pri11.tc-d re-j:otc.l when t here is ;my po;,~ihili1y tli:it the oLJ\!)r side may qu<.:stiou tlte
S:taurm~t. _\Vhen the fai:ct.s are in di,,pate the hrid !!hall so stare.
(d) YVi.,h r & pett i-~~ eac,h as:,iju1wm1 oi error n:lic•d 011, the i1ri11ripk;; of law, 1he
a.gumen t aud th'I': ,rnthr,wities sfoill h.c staled in one place anti n.-.t :;cat t.cred thr()llgh
the 11rid.
(<i:) The signatitrll c:,i at le::!.,,, one .rttoruey prac1idng in this Conn. nmi his a,i(ire-Ss.
~ - F orm and Contents of Appcllee's Brief. ]'lit~ hri ,,i hl.r tll.e: a,pp,•i!t«: ,!tali Cfintr.in:
(P-) ,\ subje_.Gt 1mlftx aml tabk of ciwtion~ with Ca,$es a!pLab~t ically :wrnug.:d. Citatio-Rs &i Virf,T<inia Ca!;CeS llltl:il ,efer to lhe Virginia RepMts :rnd, in a<.Hliw:.n. 1:diy n:fi:1·
LO other n,pon~ containing: such case-:,.
(b) A s;atement of llw c.w;e- anJ of :he pc1iut;, involved. ii th<: appclke disagree.,;

with foe star,;ment oj appe!lan L
(~) A ,l;laterneu~ oi t~ foct5- \vbic~l ~_re llCCcSS:trr to cor r:,.-:l ·? r JTllf)lify th<! !{tat<!!11.lnt m appcl1:>.J1t's nnd' 1n so far a> it 1s d1:emed 11rrunt:0u,; or 11rn.deCjna1,', ,:,:1th .rps
prepri'alc ri,foretl'c1:s tu th~ pages of th~ record.
!\l) :\.rg,:rmeni in StTJ:'f'": rt ,:,f the p.::rsiti.'m of ;;pr.,elke.
The lirief .,,Hall b-e si;;11~i,i l,y at lw,:t ,.:,n,e, altf.lntey prae1ici11g in this Col,; L, 1~h·i11g
his addr e,:.;::,

~3. Reply Biief. Tlte n,ply hi'icf (if any) <>f the appei.11111t ~hall Cl>main all the
;;.ttthorifies n,lied on hy him 11r;t n,ic·rretl (o in hi;:, openi11g t,riei. fn other r,;,:pccts
it $ti1!Jl u.iufr•rm to the reqL1in.•l.lJ<;.11ts for appdle_c's hri_c i .
.§4. 1.;irn~ of Filing. As ,;nnn a:- ;.he (Jsdmate(l c"~t of priuri11g the rec{!r<l i~ paitl
by lhe appellant, tJre dtrk shal l f.,r zhw;th proc(e-::l tq ha,1 \! l'riuteci a sullici,.111 umn b.,ir
~ C&,pies of tht r,:·c9rtl or llt•:c de-,,.iguat..:U pans. j;pou . H·CCipt Of thl" pri11 t1·d copies
or pf the sq.b~tituterl co@ie~ all01,erl iit lien cii pri11 1ccl rf'lr,ics u11<l,,r Ruli.: 5:2•. tlv.:
,;:Jerk ~hall forlhwitfa mark- tlw filing date on .::a.:11 c -. ipy anti tf:!Il>lllil ti!l,.;t <'opie~ of
the printed reC'.ord to ,·ach Cutl!!iiel of r,-co1d, or not'f f? e~ch cm111,el of record n i the
filitff; dat<: t,f tirn su~i;ii1,:mtl copies.
(_a) l f the petillon for ;;ppra! i~ adoprcd a;, the opiinins- 1.Jrirf. tilt' brie;i of th.: ;q,,,dlee shat! be filed i11 1be d,,rk's o.tiice wi1!11n t!,in;r-f:n, da};S after tl:t> date the pl'inlf·cl
c,mres of the -,s:<:orcl. or lb,, s11hsriwtl'd cOJi J,:s ;,llow,:d t:ndc r l{ulc :'>::?, are filed 1.11 ;!~t:
cierk's ()lnt:i>, If tlJt !)t'-iitiot1 fur ap1fl'a! is I, Ot l'O ndupH;Cl, ti:.> C•!)<ttin g hril'I c,J t1.i: ,mpcJhmt shall he filed ili the clerk'" t~ffa:t wiJ.hin tlliny-fin· ,iay:,.. afrnr the clue i:,rnm·d <:t)!'):es
of th<: r:.:con:1, n r the: :mL,.,ti111•_e,.J cor,it:;; ;d k,\,ed u:1Jer f{,!le 5.:?. arc fllt·d rn t!I" cl<:rk:,,
affi:ee. anr.1 the br.ief oi <l1r ap~•,Uir.e :-:m;l lw fih·d Ill lh<" dcrl(:; .iflt l'(· witl11n thiny-ti\·e
<lay-5 after tm- opching: hrid ,_,f tl·c i:1ppdlant i~ iil.-:<l in the der!;"li offiee.
(h) \Yrthiri iourilt:1; ,lays aitc'.r the urief .-,i t lic: llPlh:11~ i:; fi ll·d in the .-ierk's
l'IITT{''.:, the a,1.-pdlan.t n:lfl} fii? a. rep ly b-ric,i in rbt; ck:l's , ,ffa~c1. Tl,,;; t'::t.se will lh e:il led
a_t a ~.es_s!ou oI tb!! ('\)urt t:t·-1nnic·nctng; ~1ir.t:-r · l:~ c-:<r,ir:HLiH l)i said ic,t1rH:fn r)ay':\ .tn il cf:..;
cow1sel agree lii:,t ij. he ,·ailed t:t a ,;c-g,:,:ui, oi rh~ t_~ouri <'<)n,n-1111ci,1g al a11 r'.aril<''r time;
Qrovidct~ ho-W;:1•c.r, that n criminal ca·-e m.i,v ln, (;;tl! c·d at tht next ,,.~~,,_ion if the Cc;mmol.lweroth':., brief is tiled at leas: foart',·e:,-,1:iys pnor to the ca!h,g--oi the ,·;is;>, in which
event lhL reply bric-l for tl.ie appt, lhtnt ., i;alt be filed 11,,1 la!<·r r.h,,11 1be ,J;.y hdr.>re the
case is calied. This paragraph dnc.,; nr,,t o!:,.:le11<l !he ti:.ti:, nll~•wt'll b.r pm·a~rapl1 (a)
a.b<>w for the ·fi ling of HJ-(• appellant's hr:c:i.
(c) \Vn.h the- <:011,£:ut of the CJ.id .T 11,;tke or llw Cn11rl, r,_1nmid for -Opposing
pa, ties may file with th<ll< ch:rk a writt;:a s;ipui,Hion ,•h,1111\ing lhr_' t1nw tnr iili11;:; hrief,;
in any ca~e; provided. liowev1:.~ that ;ill inid,; mu,-1 b~ fikd 1101 htcr tlwn •he day
before such case :!; 10 µ-e ilea.rd.
~5- Number 0£ Co_pies. Twenty-ffrc copie:.: r,f •.·ach hrief shall be filed wi: i1 th e
ci~rk '-"! th1? Court, ,mu at lea,>t fbrf'-c copits m;:,ile.-! or <ldiv~l'ed to opposi1ig en1m~e1 011
Oroefore the day Oil '\\-·hi~h the hrit:f i,; filed_
§5. S ize a nd Type. Brfois ;;hall be riinc iuches in 1,,ngth an<l -;ix inche,; in width .
so~ lo roufo,m in dimen:;ion;: lo lbc primeJ rcrord, :ind shall he rrinte1! in q-pc not
!es& Lil size.; a~ 1.-, heigln ;u1J ,;yil,ith. th.m th' typ.- ill wi;ich nit' reconl i~ primed. The
rti:ord unmh,'r of the 1?3"C 11ml the narnes au<l aJdr'"'1;sei; oi COllil·«:I s u bmit ting the hri<:f
slrn.il bf µt·i1tt~d on tU(: frout cover.
§7. Effect of Nonepm plian ce. H nd lher par ty has fik<l a bri¢f in <'ompli::inrt· wit h
tiw l'-'~ft1iren<,1rls. of
r.1k, the C;c•.nrl will 11<1t h~ar nr:':l! arg1!111cnt. If one p,1r\y has
L.tn tlw- othcr h:\o r.,,t 11kd such a rmcf. the: wnny 111 .defa11 lt w1ll n N b.: henni 0rally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND .

Record No. 4211
V l RGJN lA:
I n tile Supreme Cou rt of Appeals held at the Masonic Buil,ling in the City of Stam1ton on ·wed11esday the 9th day of Se,o
tcmbcr, 1953.
XE"\Y YORK, PHILAD l~LPHIA AXD NORFOLK RAILROAD F E RRY CO~l PANY,
Plaintiff in Error,

against
( '0 UNrry Oli' NORT rIA~[PT ON AND OTHERS,
D efendants in Error.

From the Circuit Court of Northampton County.

r pon (he petition of New York, Philadelpl1ia and Norfolk
H ailrond F en y Company, a writ of error and supersedeas ii;
awanlccl it to ord ers entered bv t be Circuit Cou rt of Nori.hnmpton County on t he 25th day of Februar y, 1953 ; 2::ith day
or .\ln rch, ] % 3 ; 26th cla~, of 1Iar cb, 1953; and on the 27th day
or J\f arch, 1053, in a cer( ain proceeding tben therein dependi 11g· under ih e style of, I n Re : Petition of New York, Pbilndt>lphia rind Xorfolk Railroad F crr-y Company for I ndefh1il e
~nspe11. ion of F erry S ervice, upon the pcti (ionrr, or some onP
l'or i t, entering- i nto boncl w ith su1Iicien t sun,ty h0fore th<' cl0rk
of (he sa id circuit co urt in the pen alty of fi ve huml rcd <lollnr:with condition a s the lnw d irects.
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Filed F eb. 25, A. D. 1953.
Teste:
VIRGINIA WILLIAMS, Dep. C.
PETITION FOR SUSPENSION OF FERRY
OPERAT ION.
T o tbe Honorable Jeff F . Walter, Judge of tLe Circuit Court
of .KorUrnmpton County, Virginia :
Y our Petition er, New York, Pbiladelphia & )[orfolk Railroad J<'e rry Company r espectfully shows unto Your Honor,
tLe followin g :
1. That the New York, PhiladelpLia & Korfolk Railroad
F e rry Company was gra11ted a ferry franchi se by the Circuit
('Jo11rt of N ortbflmpton County, Virginifl., on the ~0th clay of
May, 1935, and tbat ever since that time ha s he011 operating
a leg-n ll.,· es tahl ished fcrr:-, between Cape Clin rles, No rthampton Co mity, Virginia, Old Point Comfort and Norfolk, Virg'ini a. for the purpose of transporting pas~c11gc r s and automo biles .
2. T hat on July 9 194:3, dtwing World ,Ynr II, the "8. S.
V irginia Lee " ·which your Petitioner wa s using· to operate
thi s se rvice was taken over by the U. S . Gon~rnment, in connection ,,·ith its military operation; that in November, 1943,
yo11 r Pet itioner leased from the U. S. Government, the steamshi p " Efo;Jrn Lee", with which its fcny s0n·ice has been opcrntc,l principally since that t ime. Under 1110 C'ha.rter agreement covering the use of the "El isha Lee", which expires
November 15, 1953, your Petitioner wns r eqn ircd t-o maintain
th e vessel, and during the past nine (9) yea rs., it has incurred
al te ration ancl repair costs in excess of On e Mil lion Dollars.
3. That each year during the operation of th e "Elisha
L ee ", it lrn s been necessary to withdraw the vessel f rom thr
sen ·ice for a short period of time for regular Unit.eel
pa2;e 2 ~ S tates Coast Gu ard inspcctio11. ; tl1a.t on m ost of
t.he~c occasions, your P etitioner wn~ ahle to acquire
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from tbe VirgiH ia Ferry Corporation 011c of i ts ferry boats,

to handle tbc trnn sporialio11 of passenger s and automobiles;
but on one 01· two occa s ions, U1i s "·n s not possible, and the
passenger s and a utomobile. used tJ1e Virg inia F erry Corporation boats from its fcnnimils at J{ iptopcke Beach and Little
Creek.
+. ThaL the "Elislin L ee" is req uired by the U . S. Coast
.Guard to undergo an in spcctio11 h,Y :21Inrch 1, J 933. In ,iew of
the coll dition of' the \·csscl, and th e fact that it is over sixty
(60) ~·cars olcl, you r Peti tione r docs not hcli e\·c that same will
be ccrLific<l fo r operation by the U. S. Coast Guard, and cert ainly not m1less \ 'C l'~' exicns iYc and :-:nhstantial repairs and
improvemeHts are made. ·w11en the "Elisha L ee" i s withdrawn from se rvice on }\[arch 1st, your P eti tioner proposes
to have a comple te in spection macl c h~· com1wte nt engineers,
as ,veil as the in spect ion wlJich will he made by tbe Coast
Guard in spectors.
+. Your Petitione r, a nti cipating tl1e inspection required by
1he Coast Gna rcl, lrn s endeavored to secure a substitute vessel
from the Virginia F e rry Co rporation for the operation of the
~ervi.ce, but bas been inform ed b:7 the Virginia Ferry Corporntion., that it wi1l he 1rnnblc io lease to your Petitioner any of
its boats, as it lrn s do11 e i11 the pRst, a s the use of all of its
feny boats a r c 11 ecessai-y and essen t ial in maintaining its
present schedule of overntioll betwee n Kiptopcke Beach a nd
Li It-le Cr eek.
G. Whe n it lwcmllc cerlai11 that your Petitioner would be
miable to acqui re Ft fe rl' y boa t from the Virginia F erry Corporation to maintain its opcni1 ion hctw0cn Cap e Charles, Old
Point and No1·folk, it ci1cleavo rcd to make other arrangements
in subst itution of sa id ser vice. It is informed that effective
~farcli ], ]!)5:~, the C'arolinc1 Trnilways will ope ra te bu ses bet\\'ccn the Cape C'lrnrl<'s fcnn innl a11c1 Nor folk, bY \rn:-, of
Kip to peke Bea<:h ancl Lilt le Creek, which bm.;es will connect
w ith all train s al CR pc Cha rles, Virginia .
]>il g'C 3 r
7. In view of wl1at is set out above, your Petiti oner has no alte rn a l ive except to r equest a t this
1irne, an i11cldii1it c sus 11011 sio11 of fr rrY se1TiC'e hetwe0n Cape
Charles, Olcl Point ancl No rfolk. Tt files he rewith a s Exhibit
' ' . \" a ropy of a not ice to the pn hlic which '"[IS posted at the
front cloo r of the ('onrt House, Northamp ton County, Virg·in ia : in the Pos t Office at Che riton, Yirp:inia; at the Post
Office i11 C'npe ('lrnrles, Virginia; and in the ticket office in Cape
Charles, Virg-i11ia, on F ebruary 10, H>53; ancl a copy of said
11ofice pri11tecl in The Xortl1ampton T imes, a newspaper publi shed in Northampto11 County, Virginia.. for the weeks endinp; F ehri.rn.r~· 1-t, 1953, and February 21, 1953.
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Your Petitioner is not r equesting at this time the abandonment of its ferry operation, a nd surrender of its franchise;
ho,vever, it will not oppose the operation of ferry service by
the Virginia D epartmen t of Higlnvays, or the granti11g of a
ferry franch ise to someone else ,rho may be able to oper ate
a feny ser vice between Cape Charles, Old Point and Nor folk.
And your Petitioner will eve r pray, etc.
•

NEW YORK, PHILADELPHI A & NORFOLK
RAILROAD FERRY COMP ANY
By BENJ. W. MEARS
Attorney.

BENJ. V.l. ".:\IEARS
Eastville., Virginia.
page 4

r

EXIIIB1T "A".
KOTICE TO THE PUBLIC.

You are hereby notified that the unders ig11ecl, New York,
Philadelpl1ia and Norfolk Railroad Fe n y Company, will make
application on February 25, 1953, to tl1e Judge of tl1e Circuit
Court of North1rn1pto11 County, Vi rginia, at tile Courthon se
thereof, for permi ssion to s uspend its feJT~· operat ion between
Cape Cha rles, Old Point and )J°orfolk, Virgin ia, after F ebruary :28, 1953, for an indefinite peri od of time.
Given under our bands this 10th day of February , 1953.

NE·w YORK, PHILADELPHIA AND NOR-

FOLK RAILROAD FERRY c o~rPANY

Bv BEK.J. -w. ".:\[EARS
·

Attorney .

•
page 51

r

•

•
ORDER.

This dav came the Yew York, Pliilaclelpliia & \Torfolk Railroad F err~' Compan~, in Vacation , pnrsunnt to notir0 pos ted
February 10th, 19!13_. and filecl its petition h:v lran, of Court,
reques ting leRvc to suspend its ferry operati on s between Cape
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Charles, Old Point, and Norfolk, for the reasons therein contained, for an indefinite period of time.
And, thereupon, t]1e City of Hampton, Virginia, by counsel,
moved the Court for leave to become a party defendant., and
~mid leave being granted, the City of Hampton, Virgfoia, wai:;
made a party defendant, and ~Tanted leave to file such pleadings as it miµ;ht be advised. To which motion, counsel for the
New York, Pennsylvania & Norfolk Railroad Ferry Company
objected, and assigned his grounds of objection, which objection the Court overruled, to which action of the Court, counsel for the N" ~w York., Philadelphia & Norfolk Railroad Ferry
Company excepted.
Thereupon, came the County of Accomack and the County
of Northampton, hy Charles lvf. Lm1kforcl, Jr., Baxley T
Tankard, and B. Drummond Ayres, their attorneys, and requested leave to he made parties to this proceeding·, witl1 leave
to file such pleadings as they may be advised, which mot.ion
was g·nmted, and to the granting·, of which the New York,
Philadelp]1ia & Nor folk Railroad Ferry Company, by counsel,
excepted.
page 52 ~
Thereupon, came the National Org·anization of
l\fasters, Mates and Pilots of America, the Brotherhood of Raihvay & Steamship Cl(.lrk8. Frrig-ht-handlers, F'.xpress & Station Employees, the Brotherhood of Locomotive
Firemen & Eng'inemen., and the Brotherhood of ·Railway
Trainmen, by their counsel, Richard R. Lyman, and mov(l<l
the Court for leave to intervene as interested parties in thiR
proceeding-, and to narticipate hereinafter as Parties Defendant to such proceeding·s as hereinafter may be had, which motion was g-ranted hy Hie Court, and to the granting of whi<'l1
counsel fo1· Petitioner dulv excepted.
And. thereupon, the City of Hampton, Virginia, by conmwl,
presented ih~ demurrer, and its petition for a temporary in.iunction, ench of which were ordered filed, to which action of
the Court, counsel for the Petitioner, New York, Plliladelphia
& Norfolk Railroad Ferry Company. excepted.
And, thereupon, came tl1e County of Accomack and the
Connfr of Northampton, hv counsd, imd filed their Application for a Continuance, aml an Order Requiring Continuan<'e
of 8ervice until such time aA the matter coulcl he orclerlv lward
upon the medts, to the filin~ of wl1ich counsel for the New
York, Plii]aclelpl1ia & Norfolk Railroad Company excepted.
Therc~1pon, l\fr. Richard R. Lyman. counsel for tl1e ahovPnamed labor or~rnnizations, stated at the har of the Court thnt
the a hove-named lnhor orp:imizations ndoptecl tl1e Application
for an Order Requiring- Continuance of Service., J1eretoforc

/
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filed by the Counties of Accomack and Northampton, by B.
l>rnmmond Ayres, their attorney.
And the Court, having heard the argument of counsel, and
having maturely considered said matter, doth overrule the
demurrer filed by the City of Hampton, Virginia,
page 53 ~ to wbich action, counsel for the City of Hampton,
Virginia, duly· excepted, and as~igucd his ground~
of exception at the bar of the Court; and the Court, proceeding further, doth deny the petition of the City of Hampton,
Virginia, praying for a temporary injunction, to which action
of the Court, counsel for the City of Hampton, Virg'inia, duly
excepted, and assigned bi~ grounds of exception at the bar of
the Court.
And the Court., proceeding- further, doth continue the hearing· of this matter on the merits until the 25th day of March,
1953, and doth require and direct that the said New York,
Philadelphia & Norfolk Railroad Ferry Company continue its
service, without interruption, from Cape Charles to Old Point
Comfort, Norfolk, and return, as now established, until the
hearing· of this matter on the merits, or until the further Order
of this Court., to which action of the Court, the New York,
Philadelphia & Norfolk Railroad Ferry Company, by counsel,
objected and excepted to the granting of the continuance, and
t.o the requirement that it continue to operate the ferry, among·
other things, on the ground that the Coast Guard Certificate
' for the Elisha Lee will terminate on February 28th, Hl53, and
it l1as exhausted every effort available to obtain another boat
to make the operation.
Thereupon, counsel for the County of Accomack and tbe
County of Northampton stated to the Court that they bad been
retained by the Eastern Shore Civic Association, Inc., which
corporation Imel requested t11e Counties of Accomack and
Northampton to permit it to proceed in tl1eir names.. and exl1ibited to the Court resolutions adopted by the respective
Boards of Supervisors of said Counties, on tl1e 25th clay of
February, 1953, authorizing- them to so proceed, and further
stated to the Court that, at the conclusion of thiR bearing·, they
had been Hdvised by a telephone message from the
page 54 ~ Clerk of the Board of Supervisors of Accomack
County that.said Board, since the adoption of said
resolution, had been advised by their attorney that they should
withhold authorization to proceed in their names until the
opinion of the Attorney General could be obtained as to their
right to participate in this proceeding-, and requested that
their names be withdrawn from tbe proceeding. Whereupon,
counsel for the said Counties moved the Court for leave to
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withdraw the petition filed in the names of said Counties., and
to substitute, in place thereof, a petition on behalf of The
Eastern Shore Civic Association, Inc., nunc pro tune, in the
.same purport as the one filed in the name of Accomack and
Northampton Counties, which leave is granted by the Court.
Thereupon, it is ordered that the Petition of Accomack and
Northampton Counties be withdrawn and the Petition of The
Eastern Shore Civic Association, Inc. be substituted therefor,
n·unc pro tune, and the said Counties of Accomack and North.ampton are hereby stricken as parties to this proceeding, to
which action of the Court, the New York, Philadelphia & Norfolk Railroad Ferry Company, by counsel, excepted.
To George T. Tyson, Clerk of the Circuit Court for Northampton County:Enter the foregoing Vacation Order.

JEFFERSON F. WALTER
Judge of the 31st Judicial Circuit.
Dated February 25, 1953.

•

•

page 54a}

•

••

PETITION FOR SURRENDER OF FERRY FRANCHISE.
To the Honorable ,Jeff F. \Valter, Judge of the Circuit Court
of Northampton County, Virginia:
The New York, Philadelphia & Norfolk Railroad Ferry
Company, hereafter referred to as ·Company, desires to discontinue ferry service between Cape Charles, Old Point Comfort and Norfolk on March 25, 1953, as contemplated and provided hv Section 33-167 of the Code of Virginia, and other
applicable sections of the ferry statutes, and will request the
Circuit Court of N ort.hampton County, Virginia, to revoke its
ferry franchise, which was granted it by an order of the Circuit Court of Northampton County, Virginia. on the 20th day
of May,, 1935, and for cause thereof respectfully shows the following:

8
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1. That _the Company, since it was granted a franchise, has
been operating a ferry across the Chesapeake Bay, from Cape
Charles to Old Point and Norfolk, and at times under great
hardship, on account of tbe inability to obtain and keep adequate boats for the operation of this service, on account of
the limited amount of traffic using· its service, and the excessive cost of operation.
page 54b ~
2. That the waters of the Chesapeake Bay are
at times exceedingly rough and dangerous, and
therefore, it is necessary at all times to use vessels of substantial size, wit11 seagoing qualities. Tliat when the Company began operating· its service in 1935., it had a good modern
vessel known as the "Virginia Lee''.
3. That on July 9, 1942, during "\Vorld ,:var II, the "Virgfoia Lee'' was taken over by the United States Government,
in connection with its military operation. 'rhat in November,
1943, the Company leased from the United States Government
the steamship "Elisha Lee", with which its service has been
operated principally since that time. That this vessel was not
the type of vessel it desired, and the age of same militated
against its use. However, vessels to perform this service are
about impossible to find, and the Company had no alternative
except to lease same. Under the charter agTeement covering
the use of the '' Elisha Lee''., which expires November 5, 1953,
the Company was required to maintain the vessel. The -vessel
is now over sixty (60) years old, and on account of its age,
the Company has had to spend an exceedingly large sum of
money in an effort to keep the boat seaworthy, and to pas8
annual Coast Guard im~pections. Dming the past nine (9)
years in which it has been operating· this vessel, it has incurred
alteration and repair costs in the sum of $1,190,930.00.
4. The Company in 1946 g·ave consideration to
page 54c ~ acquiring· a modern boat to operate this service,
and thercl)y curtail alteration and. repair costs,
and the high operating costs. and consulted the Virginia Department of Highways concerning- the probn hility of increasing, diverting· and generating; sufficient traffic to justify the
expenditure of a sum necessary to obtain ~uch a vessel. The
Virg-inia Department of Highways which had conducted extensive origin and destination traffic studies in this area.. reported to the Company, under date of ,January 17, 1946, on
this subject, in part as follows :-"There is no logical reason
for expecting the volume of sncl1 traffic to be substantial
enough to justify the cost of the pm,•h}1 se. 01· operation of n
boat similar to those in use on tl1e Lit.tle Creek run.'' And
further quoting from this report, the final and concluding para-
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graph, is as follows:-" It may seem incongruous for a highway official to throw cok1 water on any proposition which, at
no coHt to the State, would improve highway transportation.
Nevertheless, it is our considered opinion that, at least for
several ycal's. the cost of providing and operating a new boat
between Old Point and Cape Charles would substantially exceed the revenues received from tolls."
Tlmt the fraffic formerly enjoyed by the ferry has been substantially diverted to other forms of transportation, including airways, lmsses and especially to the private automobile
whose movements have been greatly facilitated
page 54d ~ by the b1crcasinp; development of a network of improved hi.u;hways and supporting structures sucb
as the James River Bridg;e System m1d the Norfolk-Portsmouth tmmel. That tlie proposed briclg·e-tunnel from Willong-hhy to Hmnpton, which will probably be built within the
next three to fonr years. will take away even a greater part
of the small mnonnt of traffic which iR now available to a ferry
opornting- between Capo Charles, Old Point and Norfolk.
5. That tho cornlition of the '' Elisha Lee" has g-raclually
depreciated, and dming· November, 1952, it suffered two (2)
substantial break-downs. The Company., following these
hreak-dow1rn, had its snpcrintenclent of floating equipment,
and also two independent inspectors, to examine the condition
of the ve>,~rl. which disclosed that the vessel was in bad condition, and that the superstructure, w·hich is built of wood,
had rotted and became weakened in certain nlaces. After that.
time, as a precautionary measure, for the -safety of its passengers and crew, the Company., on several occasions, during
bad "'<mthor, missed several scheduled trips.
That, upon realizin~· the condition of the vessel, .a request
was made to the Virginia Ferry Corporation for a boat to
rep la re the "Elislrn Lee". That it w;:is informed by the Vi rg-inia Ferry Corporation that because of its bont
page 54e ~ schedules, and in the interest of proper service to
the public, it was impossible for it to supply a
boat for this operation. Furthermore, the Comnany was un. ab](' to tiJH] Uff\T otller boat suitable for this service.
6. Thnt on February 28, 1953, the certificate for the operation of the "Elislw Tee" cxnired~ and as was required h~T lmv..
the vessel was delivered to the United States Coast Guard for
inspection on 1\fa reh l, 1nn:3. That Rfter several clays' inspcrti on, the Coast Glrnrfl delivered to the Company a report of
its inspection, whicl1 disclosed that tl1e vessel was in had ro11dition, and tliat vcrv extensive and r;mbstantial repairs wonlrl
lrnve to be made ht>f ore a rertificate for further use could he
obtained.

/
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7. That the Coast Guard inspection report was studied, in
conjunction with personnel of the Norfolk Shipbuilding and
Drydock Corporation, aud the estimated cost of repairs to
comply with the Coast Guard requirements would be in excess
of the sum of $500,000.00, and would require at least five (5)
months to c·ompletc. In addition, if such repairs were made.,
the continuance of the boat in service because of the vessels
age and condition, would only be temporary. In view of the
condition and age of the vessel, and the fact that it is not
owned by the Company, it feels that such extensive alterations
would b~ wholly impracticable and beyond its resources. Consequently, since further delay in the resumption of service
appears inevitable, the Company is willing to l1ave
page 54f ~ its charter revoked so as not to pre-empt the rights
..
of others who may desire to enter the _ferry service.
8. The Cqmpany has endeavored to operate its service as
economically as possible; however, it. has been unable to operate at a profit, and has suffered during the period of its
operation, very substantial losses, and that since it began operating in 1935., to January 1, 1953, it has accummulated a
deficit of $4,779,751.16. That during the year 1952, it had a
loss of $411,852.00, which amounts to a daily loss for each ofthe 366 days in the year, the sum of $1,125.27 per day.
The Company, therefore, in view of aH of the foregoing,
does not feel justified in attempting to make the expenditures
necessary to put the '' Elisha Lee'' in condition to be approved
by the Coast Guard for further service., which it feels at most
can only be temporary, and, therefore, proposes to discontiime ferry operation as aforesaid, and will respectfully request this Honorable Court to enter an order terminating its
ferry franchise.
The Company is this 18th clay of March, 1953, filing this
petition in the Clerk's Office of Northampton County. Virginia, and is forwarding a copy thereof to Charles 1\L Lan]{forcl, Jr., Exmore., Va., Baxley T. Tankard, Eastville, Va., and
B. Drummond Ayres, Accomac, Va .• attorneys for the counties
of Accomack and Northampton, and the Eastern Shore. Civic
Association, Inc.; a copy to E. Slaughter Montague, Hampton,
Va., attorney for the City of Hampton; and a copy to Richa.rd
R. Lyman., Toledo, Ohio, attorney for the National Organization of Masters, Mates and Pilots of America, the Brotherhood
of Railway and Steamship ·Clerks, Freight handlers, Express
and Station Employees, the Brotherhood of Locomotive, Firemen and Enginemen, and the Brotherhood of Railway trainmen, for the sole and only purpose of bringing to the at ten-
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tion of said parties its intention to request a surpage 54g} render of its franchise in order that they, or someone else if they so desire, may apply to the Court
for a franchise to operate a ferry between Cape Charles~ Old
Point and Norfolk.
Respectfully submitted,
NEW YORK, PHILADELPHIA AND NORFOLK RAILROAD FERRY COMPANY
By J. A. SCHWAB
General Manager.
BENJ. W. MEARS
Eastville, Virginia
Attorney.
Filed Mar. 18, A. D. 1953.
Teste~

..

GEO. T. TYSON, C. C•

•

•

page 80}

•
ORDER.
'rhis day came New York, Philadelphia & Norfolk Railroad
Ferry. Compony, by counsel, and this day also came counsel
for the Eastern Shore Civic Association, counsel for the City
of Hampton, Virginia, and counsel for the National Organization of Masters, Mates & Pilots, Brotherhood of Railway &
Steamship Clerks, Freight-handlers, Express & Station Employees, Brotherhood of Railroad Trainmen & Brotherhood
of Locomotive Firemen and Enginemen, pursuant to an Order
of this Court, entered on the 25th day of February, 1953, continuing- this proceeding until this ·date.
Thereupon, came the Counties of Accomack and Northampton, throug·b their respective Boards of Supervisors, by
counsel, parties defendant to this proceeding, pursuant to an
order entered heretofore on this date.
·
And, thereupon, the New York, Philadelphia & Norfolk

\
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Railroad Ferry Company, by counsel, moved the Court for
leave to dismiss its petition heretofore filed on the 25th day of
February, 1953, at its cost and expense, without prejudice to
its right to prosecute its petition filed herein on March 18,
1953, to which said motion, counsel for the Defendants objected.
And, thereupon, counsel for the Counties of Accomack and
Northampton, and for the Eastern Shore Civic Association,.
stated at the bar of the Court that it was tbeir position that
the N cw York, Philadelphia & Norfolk Railroad ],erry Company was in contempt of the order of this Court entered on
February 25th, 1953, and that said N cw York, Philadelphia
& Norfolk Railroad Ferry Company must first purge itself
of its said contempt, prior to prosecuting any petipage 81 } tion in its behalf, or taking any further action in
this proceeding.
And, thereupon, the City of Hampton, Virginia, by counsel,
moved the Court to reject the petition filed by New York,.
Philadelphia & Norfolk Railroad Ferry Company on the 18th
day of March, 195B, in accordance with its written motion to·
reject said petition, heretofore filed in the Clerk's Office of
this Court on the 23rd day of March, 1953, seeking the surrender of its ferry franchise, and the further motion of theCity of Hampton, Virg-inia, by counsel 1 that the New York,
Philadelphia & Norfolk Railroad Ferry Company be fined for
its contempt, and its disobedience of tlle order of this Court.
And, thereupon, counsel for the Eastern Shore Civic Association, Inc., and the Counties of Accomack and Northampton, advised the Court that they would object to any hearing· on the petition of the New York, Philadelphia & Norfolk
Railroad Ferry Company for surrender of franchise at this
time, for reasons which they would assig'Il at the appropriate
time.
And, thereupon, the New York, Philadelphia & Norfolk Railroad Ferry Company, by counsel, stated at the bar of the
Court that said Ferry Company had been unable to procure
a boat to make effective said ferry service; and further stated
at the bar of the Court that liis witnesses were present, and
asked leave of the Court to proceed to introduce his evidence,
on the petition filed February 25, 1953, ·wifllout waiving· the
motion heretofore made to dismiss said petition.
And, thereupon, the Court stated that there was only one
issue now pending before this Court for l1earing today·, namelv,
the issue rafaed by the petition of the N cw York, Philadelphia
& Norfolk Railroad Ferry Company filed on the 25th day of
February, 1~53, and, accordingly, the Court announced from
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the bench that it would defer ruling 011 all motions and upon
all pleadings until the evidence is heard by the
page 82 } Court upon the question of the issues raised in
the petition filed on the 25th day of February, 1953,
and the Court, proceeding further, announced that it was, at
this time, assigning no date for any bearing upon the matters
set forth in the petition of New York, Philadelphia & Norfolk Railroad Ferry Company, filed on the 18th day of March,
19531 to which said ruling· of the Court, counsel for the New
York, Philadelphia & Norfolk Railroad Ferry Company duly
excepted.
And, thereupon, the petitioner, New York, Philadelphia &
Norfolk Railroad Ferry Uompany, presented its witnesses,
and said evidence not being concluded, the Court adjourned at
5 :30 P. M. until 10 A. M. on the 26th day of March, 1953.
Enter this order, 3/25/53.

J.F. W.

•
page 83}

*
This day came again the parties to this proceeding, pursuant to adjournment, and, thereupon, the petitioner, New
York, Philadelphia & Norfolk Railroad Ferry Company concluded the presentation of its evidence, and rested; and,
thereafter, the defendants produced their evidence, and concluded the same, and rested; and thereupon, the petitioner,
by counsel, stated that he had no evidence in rebuttal, and
rested; and thereupon, the Court, pursuant to agreement of
counsel, deferred argument until 10 A. M. on the 27th day of
March, 1953, and ordered that the Court be adjourned until
that date and hour.
Enter this order, 3/26/53.

J.F.W.
page 84}

•

(
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This day came the New York, Philadelphia & Norfolk Railroad li1 erry company, by counsel, and this day also came the
respondents The Eastern Shore Uivic Association, lnc., The
Counties of Accomack and Northampton, the City of Hampton,
the National Organization of Masters, :Mates and Pilots of
America, the Brotherhood of Railway & Steamship Clerks,
},reight-handlers, Express & Station Employees, the Brotherhood of Locomotive Firemen & Enginemen, and the Brotherhood of Railway Trainmen, by counsel, pursuant to adjournment, and the Court having heard and considered all of the evidence and the arguments of counsel, and being of the opinion
that the allegations stated in the petition filed by New York,
Philadelphia & Norfolk Railroad Ferry Company on the 25th
day of February, 1953 are not sustained by the evidence, doth
ADJUDGE, ORDER and DECR.EE that said petition seeking· an indefinite suspension. of the ferry service therein set'
forth be, and the same is hereby, denied.
And the court, proceeding further, doth ADJUDGE,
ORDER and DECRFJE that the New York, Philadelphia &
Norfolk Railroad Ferry Company be required to continue its
ferry service, without interruption, from Cape Charles to Old
Point Comfort, Norfolk and return, as existing on the 25th
day of February, 1953, until the fnrtl]er order of thiR Court.
And, the court proceeding further, having def erred action
on the petition of the New York, Philadelphia & Norfolk Railroad Ferry Company, filed on the 18th day of March, 1953,
seeking the abandoment of its ferry franchise, which petition the court doth order filed in this proceeding, and consolidated with this cause, doth continue generally the hearing of
said last mentioned petition.

•

•
page 85. ~

•

•

•

And the Court doth further ADJUDGE, ORDER and DECREE that this proceeding be continued upori the docket of
this Court for such further orders and decrees as may hereafter be deemed requisite.
·
To all of which rulings and actions of the Court, the New
York, ·Philadelphia & Norfolk Railroad Ferry Company, by
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counsel, culy excepted at the bar of the Court, and assigne.d
its grounds of exception.
Enter this Order March 27th, H>G3.
J. F.

•

•

yv., Judge.

•

page 86}

•

•

In the Circuit Court of the County of Northampton, on Friday, the 27th day of March, in the year of our Lord, One Thousand, Nine Hundred and Fifty-three (1953).
Present: The Honorable Jeff F. "\¥alter, Judg·e .

•

•

•

•

RULE TO SHO"W CAUSE.

\

On motion of the respondents, the Eastern Shore Civic Association, Inc., The Counties of Accomack and Northampton,
the City of Hampton, the National Organization of Masters,
Mates and Pilots of America, the Brotherhood of Railway &
Steamship Clerks, Freight-handlers, Express & Station Employees, the Brotherhood of Locomotive Firemen & Enginemen, and the Brotherhood of Railway Trainmen, by counsel,
a rule is issued against the petitioner, New York, Philadelphia & Norfolk Railroad Ferry Company, and The Virginia
Ferry Corporation, and the New York, Philadelphia & Norfolk Railroad Company, and the Pennsylvania Railroad Company, to appear in this Court at 10 A. M. on the 25th day of
May, 1953, and to show cause, if any they can, at the bar of
this Court, why they, their officers, and directors, should not
be punished for contempt for failure to obey the order of this
Court, entered in this proceeding on the 25th day of February,
1953, requiring and directing the New York, Philadelphia &
Norfolk Railroad Ferry Company to continue its ferry ser. vice without interruption, from Cape Charles to Old. Point
Comfort, Norfolk and return, as existing on the 25th day of
February, 1953, until the further order of this Court.
And the Court doth further ORDER, ADJUDGE and DECH.EE that the Clerk of this Court do forthwith issue a rule
a~;ainst said New York, Philadelphia & Norfolk Railroad
Ferry Company, the New York, Philadelphia & Norfolk Rail-
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road Company, the Pennsylvania Railroad Company, and The Virginia :b-,erry Corporation, their
officers and directors, directing thein to a pp ear at
the time and place aforesaid, to show cause, if any they can,
why they, and each of them, should not be adjudged in contempt of this Court, and punished for their disobedience .
•
JEFF F. "\VALTER, Judge .
page 87

~

page 134

•

•

•

•

•

•

•

•

~

This day came again the Counties of Accomack and Northampton through their respective Boards of Supervisors, by
Counsel, and stated to the court that since the entry of the
order in this·cause on the 25th day of February, 1953, they had
been advised that they had the right and authority to become
parties to this proceeding, and again moved the court that
they be permitted to intervene in this proceeding· and be made
parties thereto, which motion is granted, and the said Counties of Accomack and Northampton arc hereby made parties
to this proceeding·.
Thereupon said Counties by their Attorneys moved the
court that they be permitted to adopt the pleadings and
motions filed in this cause bv the Eastern Shore Civic Assocation, Incorporated, which n1otion is granted.
To the granting· of said motions permitting said Counties
of Accomack and Northampton to become parties to this proceeding and permitting them to adopt the pleading·s and
motions of Eastern Shore Civic Association, Incorporaied,
as their own, the-New York, Philadelphia & Norfolk Railroad
Ferry .Company by Counsel objected and excepted.
Enter this order 3/25/53.

J. F. "\V.

•

•

•

•

page 135 ~
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The New York, Philadelphia and Norfolk Railroad Ferry
Company excepts to the entry of the orders entered herein for
the following reasons :
1. Refusal of the Court to permit it to withdraw and dismiss its petition filed on February 25, 1953.
2. Refusal of the Court to sustain its motion to withdraw
and dismiss its petition filed on February 25, 1953, and
to permit it to prosecute its petition filed on March 18, 1953.
3. Requirement by the Court that it introduce evidence
under the petition of February 25, 1953.
4. Because the order of ~,ebruary 25, 1953, was an invalid
and void order.
5. Because the order of February 25, 1953, was impossible
of performance.
6. Because of the admission of improper evidence.
7. Because of the exclusion of proper evidence.
8. Because the orders are contrary to the law and the evidence, and without .evidence to support them .
9. Because the orders are invalid and void orders.
10. For other errors appearing on the face of the record.

Dated this 27th day of March, 1953.
NEW YORK, PHILADELPHIA &
NORFOLK RAILROAD FERRY
COMPANY
By BENl. W. MEARS,
Counsel.
·Filed Mar. 27, A. D. 1953.
Teste:
GEO. T. TYSON, C. C.

•

•

•

•

page 149 ~

•
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To Geo. T. Tyson, Clerk of the Circuit Court of Northampton County1 Virg'inia:
Counsel for the New York, Philadelphia & Norfolk Railroad Ferry Company, the petitioner, in the above styled cause ·
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in the Circuit Court of Northampton County, Virginia, hereby
gives notice of appeal from the order entered in this cause on
the 25th day of February, 1953, and from the further orders
entered in this cause, on the 25th day of March, 1953, on the
26th day of March, 1953, and on the 27th day of March, 1953,
and sets forth the following· .Assignments of Error:
1. That the Court erred in permitting the following parties
to intervene and become parties to this Ex Parte proceeding,
and to file pleadings therein; to-wit: City of Hampton, Virginia, Counties of Accomack and Northampton, Virginia, the
Eastern Shore Civic Association, Inc., the National Organization of Masters, Mates and Pilots of America, the Brotherhood of Railway and Steamship Clerks, Freight-handlers, Express & Station Employees, the Brotherhood of Locomotive
],iremen & Enginemen, and the Brotherhood of Railway Trainmen.
2. The Court erred in refusing to hear the case on its merits
on February 25, 1953, and for continuing the hearing of the
matter on its merits until the 25th day of March, 1953.
3. The order entered by the Court on February 25, 1953,
-requiring petitioner to continue ferry service without interruption from Cape Charles to Old Point and Norfolk, Virginia, and return, as now established, was an invalid and
void order.
4. The order entered by the Cour:t on February
page 150 ~ ·25, 1953, was impossible of performance.
5. The Court erred in permitting the Counties
of Northampton and Accomack to withdraw from the proceedings of February 25, 1953, after they had been made parties
and filed their pleadings therein, and to permit the Eastern
Shore Civic Association, Inc., to be made parties in their stead
and adopt the pleadings previously filed by the Counties of
Northampton and Accomack.
6. The Court erred in permitting the Counties of N orthampton and Accomack to become parties, on March 25, 1953, to
the petition of February 25, 1953, ~fter the Court had previously, at their request, on February 25, 1953, dismissed
them as parties to the petition of February 25, 1953.
7. The Court erred in its refusal to permit the New York,
Philadelphia & Norfolk Railroad Ferry Company to withdraw and dismiss its petition filed on February 25, 1953.
8. The Court erred in its refusal to sustain the motion of
the New York, Philadelphia & Norfolk Railroad Ferry Company to withdraw and dismiss its petition filed on Feburary
25, 1953, and to permit it to prosecute its petition filed on
· March 18, 1953.
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9. The Court erred in requiring that the New York, Philadelphia & Norfolk Railroad Ferry Company introduce evidence
under the petition of February 25, 1953.
10. The Court erred in the admission of improper evidence.
11. The Court erred in the exclusion of proper evidence.
12. The Court erred in the entrv of the orders of March
25, 1953, March 26, 1953, and Ma;ch 27, 1953, because said
orders were contrary to the law and the evidence, and without·
evidence to support them.
13. The Court erred in the entry of the orders of March 25,
1953, March 26, 1953, and March 27, 1953, because said orders
were invalid and void orders.
14. The Court erred in issuing a rule against the New York,
Philadelphia & Norfolk Railroad Ferry Company to show
cause why it should not be punished for contempt for its failure to comply with the order entered on February
page 151 } 25, 1953.
15. The Court committed other errors which
appear on the face of the record.

NEW YORK, PHILADELPHIA &
NORFOLK RAILROAD FERRY
COMPANY
By BENJ. W. MEARS,
Counsel.

•

•

I

I

Filed Apr. 14, A. D. _1953.
Teste:

GEO. T. TYSON, C. C.

•
pag 159}

•

JUDGE'S CERTIFICATE.

I, Jeff F. Walter, J udg·e of the Circuit Court of_ the County
of Northampton, Virginia, do hereby certify that the foregoing is a true and correct transcript of the oral testimony and
other incidents of the trial in the cause of In Re: .Application
of New York, Philadelphia & Norfolk Railroad Ferry Company For Indefinite Suspension of Ferry Servfoe, tried in said
Court, on February 25th, March 25th, 26th and 27th, 1953,
and includes all testimony offered, the motions and objections
of the parties, the rulings of the Court and the exceptions of
the parties, and all otl1er proceeding·s of said trial
.
I further certify that the Exhibits offered in evidence, as
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described by the foregoing record and designated as Petitioner's Exhibits A to P inclusive, and Intervenors' Exhibits
1 through 24 inclusive, are all of the Exhibits offered upon
said trial, and the originals thereof have been initialed by me
for the purpose of identification.
·
I further certify that the said transcript was presented to
me for certification and signed within sixty days after the
entry of the orders of February 25th, March 25th, 26th and
27th, 1953, in said cause, and that the. attorney for the Petitioner gave the several attorneys representing the lntervenors reasonable notice in· writing of the time and place to
which the same would be tendered for certification.
Given under my hand this 21st day of April, 1953.
JEFF F. ·wALTER, Judge
Of the 31st Judicial Circuit

Record of .Hearing Before the Honorable J e:ff F. 1Valter
at Eastville, Virginia, on February 25th, 1953 .

•
Mr. Montague: If your Honor please, I would like to introduce Mr. Harry L. Nachman, Attorney for the City of Newport News, and Mr. C. B. Mattox, Acting Attorney for the
City of Warwick, and move the Court for their
page 2 ~ qualification in this Court. I would also like to introduce Mr. Richard B. Lyman, who represents
various labor organizations, and who does not wish to qualify
at this time.
Mr. Mears then asked leave of the Court to file his Petition
on behalf of the New York, Philadelphia & Norfolk Railroad
Ferry Com1;>any, and to read said Petit.ion to the Court.

Mr. l\fontague: If your Honor please. I would like to present a motion, asking the Court to make tl1e City of Hampton a
Party Defendant to tllis cause.
Mr. Ayres: If your Honor please, I wish to present a similar motion in behalf of the Counties of Accomack and Northampton, but before doing so, would like to ask permission of
the Court to confer witl1 counsel, since we have not seen a
copy of the pleadings.
The Court: The Court sits today in vacation to hear a
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motion made by the New York, Philadelphia & Norfolk Railroad ~,erry Company to· suspend its operations indefinitely. I
think I should entertain that motion, and the g-rounds therefor, before you gentlemen present your requests or motions to
be made parties.
Mr. Ayres: I think that is correct. If your Honor please,
I was addressing myself to the Court because we have been
completely in the dark. Counsel for the Ferry Company
has given some counsel a copy of the petition since we arrived
in Court this morning, but we have not had an opportunity to
see tlle Petition, and ask the Court to indulge us for a few
minutes to look over the pleadings, since we are completely
in the dark.
The Court: The Court is still in the dark himself.
page 3 ~ Mr. Ayres: I ·will allow Mr. Mears to conclude
his statement, and then renew my request to the
Court.
Mr. Mears: There is no requirement under the ferry statute to give notice when a request is made for temporary suspension of service.
The Court: How about indefinite suspension?
Mr. :Mears: I will say for indefinite- suspension. There is
nothing in the Statute. ·we have, from time to time, in the
past nine years,. had to suspend service for periods running
from five to fourteen days for repairs, etc. However, it has
now come to a question of indefinite suspensionThe Court: Hasn't there, in the past, been some other
service substituted 1
Mr. Mears: That is right: In several instances, it has
been possible to get to get another boat from the Virginia
Ferry Company.
The Court: So that the suspension of service without notice
has been made by the actual supplying of the same service
by other facilities.
l\fr. 1\1:"ears: On one or two occasions, we have not been able
to get a boat. In view of the fact that we were asking for
indefinite suspension of this service, we thought that, in
justice to the public, we would publish these notices. The
notices were posted on the front door of the Court
page 4 ~ House on the 10th day of February, and also in the
Village of Cheriton, in the post ofnce; also in the post
office at Cape Charles, and in the Railroad Office at Cape
Charles, and was published in the newspapers published in this
County, so that everyone had ample opportunity to appear
here, and make such objection as they see fit. Counsel has
had ample notice from the newspaper publications.
:Nir. Ayres: That is not a petition.

t

I
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The Court: I will hear your petition, Mr. Mears.

:Mr. Mears then read his petition on behalf of the New York,
Philadelphia & Norfolk Railroad Fer1:Y Company to the Court.
At the conclusion of the reading, .Mr. Ayres renewed his
motion to the Court as follows:
If your Honor please, would your Honor indulge us for a
few minutes so that we may consult, and. study this petition.
The Court: Granted.
There was a short adjournment, after which Mr. Montague
filed with the Court a demurrer and a petition in behalf of the
City of Hampton, Virginia.
Mr. Lyman then addressed the Court as follows:
If your Honor please, I would like to state to the Court at
this tinie that I have been retained by the National Organization of Masters, Mates & Pilots of America, the Brotherhood
of Railroad and Steamship Clerks, Freight-handlers, Express
& Station Employees, the Brotherhood of Locomopage 5 ~ tive Firemen & Enginemen, and the Brotherhood of
Railroad Trainmen, as .counsel. On behalf of those
organizations, I would like, at this time, to move orally for
leave to intervene in this proceeding, and fo1~ these· organizations to become parties defendant of record to 'this and to
further proceedings in this matter. vVe have not seen any
of the pleadings until this morning, and would like a reasonable opportunity to make proper response to this· petition.
The interest of these organizations is .that they are collective
bargaining representatives under the Railroad Act, for employees who may be adversely affected by the relief the petitioner is seeking, in that their jobs will be abolished. For
that reason, these organizations have. a vital interest in these
proceedings, and we feel that the welfare of these employees
is established as part of the public interest, as well as the
private interests of the people whom I represent.
Mr. Mears: I want to inform the Court that we oppose
anybody's intervening in this matter, and would like to be
beard after it has been ascertained who the parties are who
tlesire to intervene.
Mr. Montague: This is not an ex parte proceeding. The
public has a perfect right to respond. Notice has not been·
served even for a period of twenty-one d~ys. I represent the
municipality of the City of Hampton, and I want to be heard

N. Y. P. & N. R.R. Ferry Co. v. Northampton Co., et al.

23

on the demurrer today, on behalf of the City of Hampton.
I understand that your Honor has permitted me to
page 6 } be entered as attorney of record.
The Court: The Court has no doubt but that the
parties interested will be affected by any order entered by
this Court in the matter presented by the Petitioner, or that
parties of interest may, by petition, be made parties defendant. That can't be done until they understand and know the
grounds for the motion, but it does seem only fair, because
it is inherent in the law that the Court hear the interested
parties. It seems reasonable that they can hardly answer
intelligently unless they know the contention of this petition.
The motion is made this morning-we had notice that the
motion was going to be made-and the Court couldn't act
upon a request unless it could hear the grounds for it set forth
ju the motion.
l\fr. Mears: vVill you hear me on the matter of the parties'
right to intervene f
The Court: Do you mean to contend that it is, in substance,
an ex parte matterf Then the Court would have to tell you
that he wouldn't pass on it until the Court had heard evidence from interested parties. He would not treat it as an
ex parte matter.
Mr. Mears: ·wm your Honor permit me to call to your attention the law under which we are attempting to proceed
this morning Y
The Court : Yes, sir.
Mr. Ayres: If your Honor please, I would like to state our
position before :Mr. Mears does that.
page 7 } The Court: Mr. Ayres.
Mr. Ayres: Mr. Lankford, Mr. Tankard, and my- .
self are appearing for the Counties of Accomack and Northampton; Mr. Dickinson represents the Town of Cape Charles,
and is not, at this time, asking to be made a party of Tecord.
I also have here a telegram from the Mayor and the Chamber
of Commerce of the City of Pocomoke, asking me to protest
in the strongest way possible against the removal of trains
and boats. "\Ve are not asking that they be made formal
parties at this time. It is also possible that other municipalities may want to be permitted to intervene at a later date.
The motion that I am making to your Honor at this time is.
that the Counties of Accomack and Northampton be made
parties of record in this proceeding.
(Mr. Ayres tllen presented to the Court a written motion in
behalf of the Counties of Accomack and Northampton.)
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The pleading which we desire to file, if Your Honor please,
and which I would like to read to your Honor at this time, is
an Application for an Order requiring that the Ferry Company continue Service until the matter may be heard upon
the merits.
(Mr. Ayres then read a petitian in behalf of the Counties
of Accomack and Northampton, to the Court).
The Court: You say that you are representing the Counties of Accomack and Northampton, a.nd asking that they be
made parties defendant, and may file a petition.
page 8 ~ May I ask is that is on behalf of the Boards of
Supervisors of the two counties 1
Mr. Ayres: The Counties act through their Boards of
Supervisors. If you feel that we should change the wording
of the petition, we will, of course, be glad to do so. The
Counties are legal entities.
The Court: The counties have to act through some agency.
Mr. Ayres: I have here a resolution adopted by tlw Hoard
of Supervisors of Accomack County this morning, and have
been advised that the Board of Supervisors of Northampton
County has acted in the same manner.
Mr. Ayres then stated to the Court that the parties defendant were unable to argue on the merits of the ease at this time.
""\

Mr. Montague: If your Honor please, I wish to be heard
on a demurrer.
Mr. Mears: I understood your Honor was going to hear me
on the question of intervening, and I would like to he heard
at this time.
The Court: I think we might hear Mr. Montague.
Mr. Dickinson: If your Honor please, I represent the Town
of Cape Charles, and have collaborated with the atpage 9 ~ torneys for the Counties of Accomack and Northampton in the preparation of- the petition read by
Mr. Ayres, and we wish· to adopt the petition read by him,
as our petition.
The Court: The Court is going to over-rule your motion,
Mr. Dickinson. Cape Charles is part of Northampton
County.
Mr. Lyman: If your Honor please, :Mr. Ayres' petition
represents what we feel is a reasonable request, and I would,
therefore, like to adopt his prayer for relief-in other words,
that the matter be continued until an adequate hearing may
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be had, pc1iding which, the carrier be required to maintain
operations. I would, therefore, like to adopt his petition on
belmlf of the four organizations on whose behalf I am asking
the Court's leave to intervene.
The Court: I am going to take your motion under consideration.
Mr. Montague: If your Honor please, I would like to present my argument on the demurrer.
Mr. Mears: You can't hear Mr. Montague on a demurrer
at this point, your Honor.
The Court: You are right, Mr. Mears. I thought, Mr.
Montague, that you were merely going tq state the position
Qf your clients.
Mr. Montague: If your Honor please, I wish to stand on
the demurrer and my petition for injunctive relief at this time.
'fhe Court: Mr. l\Iears objects to the Court's permitting
your clients to me made parties, and I will hear you on that.
Mr. :Montague: I understood that your Honor
page 10 ~ had already ruled on that point.
The Court: No, sir. I will hear Mr. Mears.
Mr. Mears then presented his argument to the Court.
The Court: I think, Mr. Mears, that you are begging the
question, because that attitude is going to justify an effort to
relieve this Court of jurisdiction in the matter of ferries, and
God speed the day, so far as the Court is concerned. If your
attitude is that this Court can enfranchise the ferry across
the bay, and then tell it to take its own course, and that it is
not responsible to the Court, but can do as it pleases, then
the Court cannot accept that attitude.
Mr. Mears: · My theory is this. I am not asking for abandonment. I came into Court to ~sk for time-for suspension·
of service. If I hadn't come, your Honor could have said that
we bad forfeited our franchise.
The Court: You came, and it seems to this Court that tllat
is an admission that this Court does have jurisdiction in supervision of the ferry. Since I have been on the bench, the Virginia Ferry Corporation assumes that this Court has jurisdiction, and so does the New York, Philadelphia & Norfolk
Railroad Ferry Company assume that. I think we will all
agree that this Court does have some supervision, and I am
rather disposed to say that this Court has any
page 11 ~ reasonable inherent control over these ferries, once
it has issued a franchise to operate, which means
that you had a right to come into this Court to ask for sus-
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pension, and I daresay this Court could say nothing if you
aske<l this Court to enter an order of abandonment.
Mr. Mears: If we hadu 't come to your Honor, your Honor
could say that we had forfeited our franchise.
The Court: If this Court has jurisdiction to entertain your
applieation for a suspension, the Court is going to hold, without further argument, that these gentlemen are within their
legal rights when they petition the Court to be heard in opposition to it. I think it is perfectly pertinent. The law is
an old law, and, I think, wholly out of date, but I believe it
can be readily read in the law that the Court retains, after
the order issuing a franchise, some control over the ferry
companies. They are not :wholly on their own, and absolutely
free of the Court who brought them into being, so far as operation is concerned. That being so, I am going to permit
these gentlemen to be heard.
Mr. Mears: My position is that we didn't have to give notice to the public.
The Court: The Statute doesn't say so, but I think, in fairness to the Court, that the Court had a perfect right to say
to you-I am not going to hear this until the parties who might
be affected may be heard. I am going to say that the parties
must be notified. You did give fifteen days' notice.
page 12 ~ I think that was proper. By giving it, you assume
that there might be interests at variance with yours.
rrliese men say that they represent such interests, and want
to be heard. The Court is going to enter the appropriate
orders making these parties, parties in interest in this proceed'ing.
Mr. Mears: I note an exception, your Honor.
The Court: All you want it what is right, and all these
gentlemen want is what is right, and the Court wants to do
what is right. I didn't know until this morning what your
contention was going to be, and there was no reason I should
until you filed your petition. You are going to set up the fact,
evidently, that you are abandoning the service so far as this
corporation is concerned, on this route, because you can't
provide the facilitie.s, a:nd I think, if that is so, and if these
gentlemen are interested, they have a right to meet that. I
don't think it would be fair to put them to trial today. I am
going to give some consideration to their motion to continue
the matter to a day when we can come here, and hear the matter on its merits. If. I am going to be the one man to pass on
this question of permitting the New York, Philadelphia &
Norfolk Railroad Ferry Company to suspend service for an
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indefinite period of time, I ought to have ·a lot of facts, both
p1;0 and con, before making a decision on the matter.
Mr. Mears: vVe are asking a suspension, and are
page 13 } here to show to your Honor certain conditions that
we must meet immediately. One is that we have
no ferry boat after the 28th of February. In other words, at
inspection, it goes out of service. The United States Coast
Guard takes it out of service.
The Court: You don't know that.
Mr. Mears: We know· that we have no ferry boat. You
cannot operate without a ferry boat.
The Court: I thought that your petition set up the fact that
you felt it was a probability that it would be taken out of
service.
Mr. Mears: She definitely has to come out of service on the
first of March.
The Court : For inspection?
Mr. Mears: vVe don't have a boat until they have done
that, and turned it back.
The Court : Isn't that the very questionMr. Mears: On the morning of March 1st, we have no boat
to operate. It must be turned over to the Coast Guard on
that date, and we are in a position to show your Honor that
we have no other boat, that we have tried our best to obtain
from the Virginia Ferry Corporation a boat, and that the
only other thing we have been able to do is to take the passengers from Cape Charles by bus.
page 14} The Court: The only comment I can make is
this. You feel now that it is right on top of you,
but you should have started last year. Let's hear the demurrer, and this injunction petition. I have this to say, and this
is not binding, Mr. Montague-I want you to tie your argument down as to the point the Court raises. I have doubt,
under t~e law, as to the demurrer.
The Court then heard Mr. Montague's argument on his
demurrer.
Noon Recess.
Court reconvened at 1 :20, the same persons being present
as a re heretofore noted.
The Court heard Mr. Ayres' argument on the petition filed
by the Counties of Accomack and Northampton.
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The Court: Do you gentlemen have anything further to
e:ay?
Mr. Lankford: If your Honor please, we concur in the argument of Mr. Ayres.
Mr. Mears replied to the argument presented by Mr. Ayres,
at the conclusion of which, in regard to the question of the
jurisdiction of the Court, Mr. Mears said the opposing counsel had seen a copy of a letter from the State Corporation
Commission. Counsel answered Mr. Mears as follows:
I\fr. Lankford: I have seen no such letter, and this is the
first intimation I have had of such a letter.
page 15 ~ Mr. Ayres: I have not seen such a letter.
Mr. Montague: To clear the record, I would like
to make the same statement. I have no communication from
the State Corporation Commission.
The Court: I would appreciate it if there were no further
demonstration. The Court is trying to get at the law on this
matter. I think you might avoid referring to the matter of
a letter from the State Corporation Commission.
Mr. Mears, do I recall your petition correctly when I say
that you are asking the Court to permit you to suspend the
service for an indefinite period on the ground that this ship
that is now in use-the only ship in use-will ·not be fit to
operate after March 1st, and that you cannot get a substitute Y
Aren't you limiting yourself a great deal by that sort of petition, in the introduction of evidence? These gentlemen have
a rig·ht to know what will be your line of approach, and if
your petition only sets that out, and they are called upon
to meet that, where are you going to get when it comes to a
lot of the evidence you have been referring to? Don't you
base your application solely on the fact that this one ship
that you now have control of-the only one-wi11 not be fit
to operate after March 1st, and that you cannot get a substitute f Doesn't it start and stop right there?
page 16 F :M:r. Mears: Yes, sir. But ,ve think that the
evidence will show your Honor-this inspection
must take placeThe Court: You must do one thing and that properly.
Now, you are asking the Court to give its consent to a suspension of service?
:Mr. Mears: That's right.
The Court: On the ground that the one ship you have in
the operation of these services will not be fit to operate .after
March 1st, and you can't g·et another. Li~ten to this-If that
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is your ground, and that is what these gentlemen are prepared to meet, how can you show any other evidence? Be
specific. How can you show what work needs to be done,
bow many passengers. it carries, that it is not renumerative.Mr. Mears: I am not attempting to do that. If I were
approaehing your Honor about abandoning this service, I
would show you that it is not renumerative, but we have not
reached that point yet. Suppose the inspection shows that it
can be repaired and put back on the run 1 "\Ve are not asking
to abandon. If we were, I would show you that we suffered
imch and such a loss daily, and for the past number of years.
That would be pertinent to an application for abandonment,
and not suspension. vV e are here for suspension. vY e are
showing your Honor that this boat goes for inspection, and
what we have done to take care of service until the inspection
is made. ·we were trying to give your Honor all the facts
that confronted us in the operation of this ferry
page 17 ~ across the Bay.
The Court: That is a very large statement you
finished with. These gentlemen complain that they didn't
know about what you intended to prove. I am disposed to
give them some·time to meet the grounds of your petition, and,
if I do, when they go off and come back, and we hear it again,
1 am asking you if you weren't, by your petition, sort of limiting your clients to testify that they ,vant a respite for an
'indefinite', but almost a definite period, until they can find
a ship. If that is true, these gentlemen, I naturally feel,
haven't had any way of knowing what you were going to base
your petition on, and haven't had available to them the evidence that you will probably show to the Court as a justification of your application.
Mr. Mears: I would have thought they would have known
this-that if we brought a petition for suspension, we would
soon-If ,ve came here with a petition for abandonment, we
would unquestionably show what we had at stake-the impossibility of earning a profit.
The Court: Haven't I a right to ask you this questionThese gentlemen haven't said it, but haven't these gentlemen
a right to say that, in asking for suspension, whether a bus
service would be justification for such suspension 1 There
a re many thingsMr. Mears: The only thing I can do is to say this. We
have brought the best evidence we have to file a petition asking for suspension. Until we are permitted to
page 18 ~ argue, we can't show the facts, and I don't think
we can decide on the facts until we put these gentlemen on the stand.

,r
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The Court: You know that you are limited by the nature
of the paper and its contents. This Court is not going to
hear a rambling lot of evidence in the future. I am disposed
to give them an opportunity to meet the declaration that you
gentlemen make.
·
Mr. Mears: My evidence today is that we would expect to
confine ourselves within our pleas. I don't want to transgress
the Court's direction. Vl e had no intention at all-The Court: The Court is going to try to be controlled by
the law. If you gentlemen disagree, I am going to give you
an opportunity to object. I am going to give these gentlemen
a reasonable time to make their defense, and we don't want
. to go into this question with a whole lot of unnecessary evidence.
Mr. Mears: We could show you very, very great losses.
That doesn't come into this picture at all. It is not a petition
for abandonment. We have the people here as witnesses to
testify about that.
The Court: Have you gentlemen anything further to say?
Mr. Ayres: We are not prepared, your Honor, to go into
it on the merits.
· Mr. Montague: I think I have a dosing argument on a
demurrer; unless the Court has already come to a conclusion.
The Court: The Court over-rules the demurrer.
page 19 ~ Mr. Montague: Counsel for the City of Hampton excepts to the ruling of the Court in over-ruling
the demurrer, and assigns his grounds of exception at the
bar of the Court.
The Court: Gentlemen, have you other matters to bring
up in connection with the papers filed her:e1
Mr. Montague: I wish to present to the Court an order
for sustaining the demurrer and granting the injunction, but
I understand, due to your Honor's ruling, that you have overruled, and I except to the ruling of the Court in denying it.
I would like to have it in the record. This is the order we
have asked for.
The Court: I have ruled on it. The contents of the order
will be in line with what I have ruled on.
Mr. Montague: I think the ruling would g<l to the action
of the Court in over-ruling the contents of the order.
The Court: Let's consider now the question of how much
time is reasonable for the preparation of the case by you
gentlemen representing the petitioners. I don't want to postpone this matter for long." I know it will take some time, but
I do want you to feel that this has a prior claim upon your
time until you can dispose of it.
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l\Ir. Ayres: May I ask this, your Honor? These gentlemen
state that they can't get a boat. If their contention is based
·
on the fact that ther"e is no such boat available, it
page 20 }- it won't take much time, because we are in a position to show that there is a boat available.
The Court: I understood Mr. Mears to say that they were
prepared to give evidence as to the earnings, or losses, by
the facilities, but, in view of the narrow issue, that would not
Le pertinent.
l\Ir. Mears: If counsel wants it, we will have the evidence
l'eady.
.
Mr. Ayres: We are not asking for it on that basis. If it
is just a question of: the physical incapacity of getting the
boat, it won't take long.
The Court: He· said that he was not going into the ques- ·
tion of whether or not it was running at a profit or a loss.
Mr. Ayres: If your Honor please, ,ve would ask for a
postponement of thirty days.
The Court: I am setting the case to be heard on its merits
on March 25th, 1953, and am requiring in the Order that the
New York, Philadelphia & Norfolk Railroad Ferry Company
continue to operate until that time.
Mr. Mears: I take an exception to the Court's ruling.

J. F. W .

•

8

•

•

•

THE TESTIMONY AND OTHER INCIDENTS IN THE
HEARING OF THE ABOVE-STYLED CAUSE,
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The Court: Gentlemen, are you ready to proceed?
Mr. Ayres: If your Honor please, we are ready for the
petition that was filed on the. 25th of February, 1953. We
are not ready to go into the petition ·filed recently for abandonment. Before going any further, your Honor will recall
that, afte·r the hearing on the 25th of February, when we were
preparing the order, word was received from the
page 2 ~ Supervisors of Accomack and Northampton Counties that they had been advised by counsel that they
· should wait until after receiving approval from the Attorney
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General's Office, before becoming parties to the proceeding,
and asking to be withdrawn. They have since received approval, and now desire to again be made p~rties to the proceeding, and to adopt the pleadings filed by The Eastern
Shore Civic Association, Inc., and I wish to make the motion
that the Counties of Accomack and Northampton be made
parties to the proceding, and adopt the pleadings filed by
the Eastern Shore Civic Association, Inc., and tender to the
Court an order to that effect.
Mr. Mears: ·we wish to make formal objection.
The Court : The order will be entered, and they will be
made parties defendant.
Mr. Mears: After the hearing on the motion for an indefinite suspension, which your Hoi1or heard on the 25th of
February, we immediately went to the office, and communicated with t.he Philadelphia Office, in an effort to have an interview again with the Virginia Ferry Corporation, who operates the Virginia Ferries, in an effort to obtain a boat. 'Ne
also wrote a letter to the Coast Guard, and asked if they
would not suspend their inspection, and permit us to operate
the the boat for a period of thirty days, in view of
page 3 ~ the Court's order. We were unable to get either
one.
e will show your Honor everything we did
from November on. In the new petition w·hich we filed, we
would like to ask for a hearing on that petition at this time
and to make a motipn that the petition which was filed on the
25th, and which came up for hearing on the 25th, be dismissed.
"\Ve would like to have your Honor, with no intention of getting away from that petition if your Honor sees fit not to
dismiss, to permit us to go on with the hearing of this, an<l
we believe we can convince your Honor that we have done
everything we could to continue the service both before the
hearing 011 the 25th, and since.
The New York, Philadelphia & Norfolk Railroad Ferry
Company moves the Court to permit it to withdraw, and
dismiss at its own cost and expense, the petition filed on the
25th day of February, 1953.
Mr. Ayres: May it please the Court. Our position in that
connection is this: You will recall that at the conclusion of
the previous proceeding," there was considerable colloquy between the Court and counsel for the Ferry Company, concerning the narrow issue- made by the Ferry Company for
suspension, and that the Court admonished and advised counsel that the issue made by that petition was purely one that
they could not obtain a boat, and that no other matpage 4 ~ ter would be heard at this time. We have answered
that petition, and are prepared to go ahead. Our

,v
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position is further that these gentlemen have done absolutely
nothing to comply with the Court's order to continue service,
from that date until the present time, and that they are in
contempt of this Court, and that until they purge themselves
of their contempt, they have no right to make motions, file
petitions, or do anything else. Our position is that that is the
first matter to be heard. If they don't care to prosecute.
their petition for indefinite suspension, which is the only
matter· set today, we desire to present, at the appropdate time,
our objections to this petition they have filed for abandonment. "\Ve say that now they have no standing in this Court.
Mr. Montague: The position of the City of Hampton is
to ask for an order at this time for the ferry to continue in
operation, and I can't conceive ho-w, in absolute defiance of
the order of this Court, the Court can hear an order for reJicf, or how any assistance of the Court can be entertained,
as I view the matter. We have come here to meet certain
very definite issues, which the Court clearly crystalized, as
to whether a boat was available, and, so far as a new petition
is concerned, we wish to file a motion to reject it,
page 5 ~ for the reasons therein stated, and I concur with
I\Ir. Ayres that the first thing to pass on is the fact
that they are in contempt of this Court, and I will ask the
Court to impose a fine of $1,000.00 a day, to continue until
operation is resumed. We are ready to go forward on that
issue. With the exception of traffic and financial matters,
so far as I am concerned, I will be willing to meet the other
. petition at this time. I received it on the 20th, which was last
Friday, and, while I frankly don't think that is determinative
-the financial matters-I am not sure how we could approach
that. It would be very difficult to cover that. But we are
ready to go forward with our evidence, as far as the Court
wants to go.
Mr. Mears: At the time we filed for indefinite suspension
of service, there was no place in our petition at that time for
the question of losses or profits. Since that time, we have
had inspection by the Coast Guard, and it has been gone over
with our people, and the es.timates for putting the vessel in
repair would be in excess of $500,000, and there is very serious
doubt that that vessel can be put in such condition as to trust
the people of the Eastern Shore to the boat. The con.ditions
there came very suddenly, and we don't know where the next
bad break-down would come. We want to show the whole
case. We have all of our witnesses here. "\Ve ask your
Honor to permit us to introduce the evidence.
page 6 ~ The Court: Admission of evidence will arise in
due course, and the Court will pass upon it. I think
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Wilkins Leonard Williams.
it was understood by all parties to this matter a month ago.I think I made it very clear-that there remained just the
one issue-that was whether or not the Ferry Company could
provide facilities for the continuation of this service. In view
of that situation, the Court will defer all motions until the
matter that is at present before the Court has been heard,
and I will make at this time no particular date assignment for
the hearing of the other petition, until this matter has been.
concluded, the matter of the original application for suspension of the ferry service indefinitely, and we will proceed to
hear that matter now.
Mr. Mears: We except to that ruling, and will proceed to
put on our evidence.
·
page 7

~

MR. WILKINS LEONARD WILLIAMS,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. :Mears :
Q. ·wm you please state your name and your occupation Y
A. ·Wilkins Leonard "Williams. Boatmaster for The Pennsylvania Railroad Company, and for the New York Philadelphia & Norfolk Railroad Ferry Company.
Q. And where do you reside?
A. Norfolk, Virginia.
Q. How long have you been connected with the Nip & N
Ferry Company f
A. Approximately forty-five years with the service here.
Q. Mr. Williams, what are your duties Y
A. ·with the operation of the floating equipment of the Delmarva Division of The Pennsylvania Railroad, and of the.
passenger equipment of the New York, Philadelphia & Norfolk Railroad Ferry Company.
Q. And do your duties have to do with the Elisha Lee, and
the other tug boats and floating equipment in this area f
A. They do.
Q. vVhen was the last .inspection made of the Elisha Lee Y
A. The last inspection was February 28th, 1952.
Q. And your certificate then expired Y
A. On February 28th, 1953.
Q. And it was due back for inspection on March 1st, 1953!
A. That is correct.
page 8 ~ . Q. Did any condition or any trouble a.dse with
..
the Elisha Lee sometime in November, 1952 f
·.
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J;Vilkins Leonard W illianis.

A. Yes. On the morning of the 21st of November, 1953,
Chief Engineer~ Sparrow, of the Elisha Lee, called me from
Old Point Comfort at my office at Little Creek, and stated
that he was calling at the request of J. H. R. Hudgfos, her
Master, and saidMr. Montague: I object to repeating what someone else
said.
Mr. Mears: Just his report, Mr. Williams. Not what
somebody else said. The trouble was reported to you, and
what did you do 7 Did you make an investigation?

A. I found that the main deck was broken up at three points,
and that the gangway was mashed in. This damage was all
on the port side.
Q. "\Vas that a substantial damage 7
A. Yes, it was substantial damage. This was the first examination. "\Ve made temporary repairs so that the boat
might continue in service.
Q. What was done then, in repairing that?
A. Temporary repairs were made, and the boat resumed
her trip to Cape Charles.
Q. vVas further work done Y
A. Yes. After that.
Q. What was done Y
page 9 ~ A. The deck was given permanent repairs, a new
gangboard was installed, and such other repairs as
we could make with the boat on the run. ·
Q. 'What was the condition of the weather at that time?
A. I was not in the Bay, and couldn't say. It was blowing ·
heavily, but the floating railroad tugs and barges continued·
throughout the period, and the Virginia Ferry continued, and
the Bay Line .boats continued to operate ..
Q. Did you have any further trouble in November with
that vessel, and, if so, what was it?
A. On November 27th, while the steamer was enroute from
Norfolk to Cape Charles, -and near Old Point, the steering
gear didn't obey, and upon examination, the steering blocks
were found to be loose at the moorings. The steamer reiurned to Norfolk that evening, and we had repairs made, and
put the Lee in service the following morning. During the
period of this repair, the passengers were handled by bus via
Little Creek.
·
Q. Wbat did you attribute the cause of both of these troubles
tot
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Wilkins Leonard H'illidms .

.A.. The damage of November 21st was storm damage, as a
result of weather conditions, and the damage of the 27th possibly was caused by strain in that trip of March 21st, but
there was deterioration at that point.
Q. V\7as the condition of the materials of the boat contributory to the trouble Y
page 10 r A. I would say deterioration.
Q. What condition did you :find where the steering gear broke lose?
A. The wood was in a deteriorated condition.
Q. Did you make a report of that to your superintendent f
A. Yes. To Mr. J. M. Abbott, Superintendent of floating
equipment, by phone, on the date of the occurrence, and, after
a further examination, I saw there was considerable more
damage than was first reported, and reported the fact that
there was considerable more damage by phone, and also by
letter.
Q. To both Mr. Abbott and :M:r. Lingenfelter Y
A. Yes; and urged that consideration be given to replacement of the boat.
Q. Mr. Williams, did you issue any instructions to the
captains of this vessel, after these two break-downs which
you just testified about Y
A. Yes, sir, I did.
Q. Will you please tell his Honor why and what was the
purport of that report!
A. On or about January 18th, 1953, Captain Bridges called
me at home. I was not present. He called later from Old
Point, and said that the engine room casing-that part of it
in the passenger saloon, was working to the extent that the
glass was cutting the frame, creating a hazardous and dangerous condition to the men working below. ·we had the
glass removed the following day and boarded up
page 11 ~ where the window was, but at that time, I addressed
this letter to the. captains of the Elisha Lee. Shall
I read the letter Y
Mr. Ayres: May counsel see it, please!
.After reading the letter, counsel for the defendants stated
that they had no objection, and the witness read the letter to
the Court.
Mr. Mears: If your Honor please, I would like to introduce
that letter in evidence, as Exhibit A.

N. Y. P. & N. R.R. Ferry Co. v. Northampton Co., et al.

37

Wilkins Leonard Williams.
The Court: Admitted.
Mr. Mears:
Q. Mr. Williams, was that letter brought about on account
of conditions that developed in that vessel, beginning in
November?
A. It was.
Q. During occasions following that, until the boat was
turned over for inspection, was it necessary to withdraw., at
the request of your captains, the Elisha Lee from service?
A. Yes, sir. On January 24th, 1953, Captain J. H. K.
Hudgins called from Old Point, and said that, in his judgmentMr. Montague: I object to repeating what he said.
Mr. Mears: Just tell the result.
A. ·when the boat arrived at Norfolk, she remained there
until 7 :30 that evening. That made us miss the day-time,
northbound trip, and the afternoon trip from Cape Charles
south. The passengers were bussed.

page 12

~

The Court: This bussing of the passengersvVas that done at the expense of the Railroad, or
the expense of the passengers?
A. The passengers were handled on the same ticket as on
the steamer.

Mr. Mears:
Q. Mr. Williams, do you have any other incidents!
A. On February 15th, when the boat arrived at Norfolk at
9 :40 A. M., she remained there until 10 A. M. on February
16th.
Q~ Mr. vYilliams, was that the result of the call from the
captain that it would be against his judgment to make those
runs?
..A.• It was.
The Court: What captain Y
A. H. C. Hundley.
Mr. Mears:
Q. Have you any other incidents?

/

r
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A. No, sir.
Q. In November, at that time-what period was the boat
offt
A. You mean on this first occasion on November 21st? She
was not out of service. We made temporary repairs on the
run, and followed with more permanent repairs while she
continued in service.
Q. And the next time, when the st~ering apparatus broke
downf
A . .She was out of service from 7 :10 P. M. on November
27th, until 10 A. M. on November 28th.
page 13 } Q. How were your passenger taken care of?
A. By bus from Norfolk to Little Creek.
That's all. · You can take the witness, gentlemen.
CROSS EXAMINATION.

-,

By Mr. Montague:
Q. I understood you to ~ay that you were Boatmaster of the
Pennsylvania Railroad Company Y
A. That is correct.
Q. And of the New York, Philadelphia & Norfolk Railroad
Ferry Company Y
A. That is correct.
Q. Were you paid by both organizations separately?
A. By one check.
Q. Which came from Philadelphia Y
A. That's right.
Q. What position, if any, do you holdThe Court : Whose check Y
A. The Pennsylvania Railroad's.
Mr. Montague:
Q. What position, if any, do you hold with the Virginia
Ferry Corporation Y
A. None.
Q. Are you familiar with any of the operations of the Virginia Ferry Corporation Y
page 14 } A. My office is located at Little Creek, and I see
the boats operating there.
Q. Do you know who is the president of the New York,

N. Y. P. & N. R.R. Ferry Co. v. Northampton Co., et al.

39

Wilkins Leonard Williams.
Philadelphia & Norfolk Railroad Ferry Company? Do you
know his name Y
(No answer)

(J. Do you know the name of the president of your Ferry
Company!
A. I think Mr. Simms is.
Q. I will refresh your memory. Is Mr. Newell the presidenU
A. I have no contact with the president of the Pennsylvania
or the New York Philadelphia & Norfolk Railroad Ferry
Company. I report to the superintendent of floating equipment.
Q. All I asked was, don't you know the president of your
company by name, and you said "No". Is that right?
A. That's right.
Q. Do you know the name of your secretary?
A. No.
Q. Do you know the name of the treasurer of your company Y
A. Mr. Fox. He signs the checks, and that's the reason I
know.
Q. Is he also treasurer, if you know, of any other company
that you know off
A. Not to. my personal knowledge.
Q. Don't you know for a fact that he is the treasurer of The
Pennsylvania Railroad Company!
A. Yes, sir. I said that.
page 15 }- Q. Do you know whether he is also treasurer of
the New York, Philadelphia & Norfolk Railroad
Ferry Company f
A. Yes, sir.
Q. And treasurer of the Virginia Ferry Corporation Y
A. Not of my own knowledge.
Q. Do you know how many vessels the :Virginia Ferry Corporation owns?
A. They own five passenger vessels.
· Q. Do you know whether all five are constantly in use, or
whether or not, approximately fifty per cent of the time, the
Accomack remains tied up at Little Creek Y
A. I don't know what percentage of the time. There are
·occasions when she is.
·
Q. Was she tied up yesterday or today when you came
across!
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A. She was yesterday. I came across yesterday.
Q. How about Monday. Was she tied up then T
A. She was in service Monday morning. I recall seeing her.
Q. For the Sailor's Special?
A. I don't know. I am not familiar with the operation of
the Virginia Ferry.
_
Q. Do you know whether or not, Mr. ·wmiams, since the
25th day of February, 1953, there has been any ferry operated
by the New York, Philadelphia & Norfolk Railroad Ferry
Company, operating between the Peninsula of Virginia and
Cape Charles 1
A. I know of none.
Q. Were you acquainted with an order of this
page 16} Court, entered on the 25th day of F,ebruary, 1953,
directing the continuance of that ferry service until
the further order of this Court?
A. Yes, sir.
Q. Do you know, of your own knowledge, what effort the
New York, Philadelphia & Norfolk Railroad Ferry Company
has made, through the appropriate officials of the Virginia
Ferry Corporation to get temporary use of a boat?
A. I do not.
Q. It is true, or is it untrue, that the commuications had
with the Coast Guard, subsequent to the 25th of February,
1953-were those- communications had in the name of The
Pennsylvania Railroad Company or in the name of the New
York, Philadelphia & Norfolk Railroad Ferry Company 7
A. The Pennsylvania Railroad.
Q. And is it a fact that those .letters to the Coast Guard
were signed by you Y
A. That is correct.
Q. In the name of the Pennsylvania Railroad f
A. Yes, sir.
Q. And the reply was addressed to you in care of The Pennsylvania Railroad Y
A. Yes, sir.
Q. And, so far as your knowledge is concerned,
page 17 ~ there were not any communications in the name of
the Ferry Company with the Coast Guard 1
A. Let me check. I think I have a copy in my pocket. That
_is correct.
Q. Is my question sulJstantially correct that communications
to the Coast Guard had your signature on behalf of the Pennsylvania Railroad Company Y
A. Yes, sir. That is correct.
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Q. And the reply was addressed to you, as Wilkins L. Williams, The Pennsylvania Railroad Company, Little Creek,
Virginia?
A. That is correct.
Q. Aud there were three such communications passed, coming from you 1
· A. Yes, sir. And their reply.
Q. Mr. Williams, in your capacity as Boatmaster, what
efforts, to your knowledge, have been made to acquire some
other vessel for this run 1
A. A matter of that kind would not be handled by me, but
by the Superintendent.
Q. And that is Mr. Abbott 7
A. He is Superintendent of Floating Equipment.
Q. "'Who is he employed by 1
A. By The Pennsylvania Railroad, as far as I know.
Q. And, as the Boatmaster of the New York,
page 18 ~ Philadelphia & Norfolk Railroad Ferry Company,
so far as your knowledge is concerned, you have
not made, or been authorized to make, any search in an effort
to obtain a suitable vessel f
A. It wouldn't come under my jurisdiction.
Q. Do you mean to tell the Court that, as the Boatmaster,
you wouldn't be called upon to inspect the suitability of a
boat, and its sea-worthiness, and its navigable propensities?
A. I have not been called on.
Q. Do you mean to state to the Court, Captain "Williams,
that you have not inspected the steamship, lohn A. Messick!
A. No, sir. I never saw it.
Q. Reverting to the Elisha Lee, as a Boatmaster of some
years' experience, is it a fact, or not, tl1at the boat has an iron
hull?
A. She does.
Q. Is it a fact that, so far as the hull is concerned, it will
be in use a lot long·er than you or I will live 1
A. I would say yes.
Q. Isn't it a fact that the major repair costs on the Elislm
Lee relate to the wood which is rotting in some of the decking1
A. In the main deck and the Ruperstructure.
Q. In other words, the wood Y
A. All wood.
Q. Generally speaking, the hull, the boilers, and the machinery, with a little repair, made rather inexpensively,
page 19 } could be pu~ in proper condition Y
A. Yes, sir.

I
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Q. Are you familiar with the findings of the Coast Guard,
with reference to recommended repairs!
A. I am.
Q. Is it a fact that in about fifty percent of the instances,
they recommended repairs that use the word 'as necessary' or
'as found necessary' Y
A. As found necessary.
Q. Now, as an expcri~nced Boatmaster, is there any man in
the world who could tell what the repairs would amount to
until the boat is opened U.P Y
A. Not in its entirety.
Q. And any figures that anyone gives with reference to the
cost, in final analysis, are matters of speculation and surmize!
A. I wouldn't say that. I would say this. I don't believe
you could determine the exact extent of the repairs until the
vessel is opened up, but it has been opened up to the extent
that you can see that very extensive repairs are necessarv.
Q. In the wooden structure of the ship?
"'
A. That's right.
Q. And until it is opened up, the extent of the deterioration
cannot be determined with certainty!
A. Not with entire ce;rtainty.
page 20 ~ Q. And isn't it a fact that, as a boatmaster, that
an iron decking is more expensive than a wooden
deck1
A. That is correct.
Q. And isn't it a fact that from the viewpoint of suitability,
of service, and of the sea-worthiness of a vessel, a wooden
decking would suffice for years Y
A. Yes. A good wooden decking.
Q. This vessel is, I believe, sixty years of age Y
A. That is correct.
Q. How many wooden deckings have been placed on it in
the last sixty years?
A. I am not in a position to answer that. The boat is under
charter to The Pennsylvania Railroad, and the indication is
that much of the deck is the original.
Q. During the years it has been under charter to the Pennsylvania Railroad, is the same deck there that was there
when the vessel was received 7
A. Except where repairs have been made where it was
broken up.
Q. You did make repairs to the decking on the starboard
sidet
A. On each side.
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_ Q. This boat has been· under charter to the Ne:w York, Philadelphia & Norfolk Railroad Ferry Company for what period
of time?
A. Since 1943.
Q. Are you familiar with the charter of that
page 21 ~ vessel 7
A. I am not.
Q. You have never seen the boat charter from the Maritime
Commission to the Ferry Company?
A. No, I have not.
.
Q. ·when this letter of January Hlth, 1953-tbis personal
and confidential letter-was written to the captains of the
steamer, was the matter. then being considered by offieiels of
the company to either temporarily, or permanently, suspend
its ferry operation Y
·
· ·
A. I knew nothing of that kind.
·
Q. 1Is your name signed to any of the .circulars or notices
that the Railroad Company or the Ferry Company, have issued with reference to suspension or termination of this operation?
A. It is not.
Q. Are you familiar with the various leases of the terminals
that the New York, Philadelphia & Norfolk Railroad Ferry
Company entered into Y
A. I lrnve no knowledge of that.
Q. ·when you spoke of perhaps one or two days-I didn't
catch which-that the Elisha Lee for some reason wasn't
operating, wasn't able to make the run, and you stated to the
Court that a bus service was substituted, what service, if any,
was substituted for the gTeat area of the peninsula of Virginia,
where I live 1
A. I am not in a position to answer that. I do not handle
the bus service.
page 22} Q. You can't tell us either that you knew that
bus service was substituted in place of the ferry
service on one or two occasions from Norfolk?
A. Yes, sir, I referred to Norfolk.
Q. My question'

Mr. Mears: Let him :finish.
Q. I thought he had. My question is, if you know what
service was substituted from the Peninsula of Virginia to the
Pennsylvania Railroad over here?
A. I do not., sir.
·
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Q. Of your own knowledge, do you know whether any service was substituted Y
A. I do not.
Q. Or from the town of Cape Charles to the Peninsula of
Virginia?
A. I do not.
That's all.

-"""

I

Mr. Ayres:
Q. How long have you ·been Boatmaster for the New York,
Philadelphia & Norfolk Railroad Ferry Company!
A. About eleven years.
Q. That takes you back to 1942 Y
A. That's right.
Q. Who was your predecessor in that position f
A. Mr. vVeaver-G. R. Weaver.
page 23 r Q. Were you associated with him in any manner¥
A. Yes, I was.
Q. What was your position i
A. Chief clerk.
Q. And you were, of course, familiar with the records and
the orders, etc. that were given by the Boatmaster preceding
youY
A. I would say to some extent, yes, sir.
Q. What ferries or steamers were leased to the New York,
Ph11adelphia & Norfolk Railroad Ferry Company when it
began to function Y
A. My recollection is the steamer Elisha Lee and the Mary·land.
·
Q. The Elisha Lee?
A. The Virginia Lee, I should I1ave said.
Q. Didn't they also lease to them the steamer Pennsylvania °l
A. I believe so. I couldn't say.
Q. Now., that same service, prior to the chartering of this
railroad ferry company, had been rendered by the Pennsylvania Railroad, had it not?
A. As far as I know, yes.
Q. And the Pennsylvania owned these three steamers!
A. Yes, sir.
Q. And since the charter of this new corporation, the Pennsylvania Railroad has continued to handle the matter, so far
as your office is concerned, as they did before t
page 24 ~ A. That's right.
Q. No difference in the operation T
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A. That's correct.
Q. Mr. Abbott,'that you spoke of, what is his full nameY
A. John Nelson Abbott.
Q. W'here is his office?
A. Hoboken, N cw Jersey.
Q. ·what is his official title?
A. Superintendent or Floating· Equipment for the Pennsylvania Railroad.
Q. He has no position with the Ferry Company?
A. I know of none.
Q. And he is your superintendent, and you make your reports to him 1
A. Jointly to Mm and ]\fr. Ling·enfelter.
Q. And Mr. Lingenfelter's position is what?
A. Superintendent.
Q. Of what?
A. Of the Pennsylvania Railroad and the New York., Philadelphia & Norfolk Railroad Ferry Company.
Q. What became of the steamer Maryland Y
A. She was sold, I think, three years ago.
Q. That would be about 19491
A. I think that is correct. I ·am not positive. I don't have
the date before me.
Q. Had she been used by the Company up to that
page 25 ~ time?
A. As a relief boat when the Elisha Lee was off.
Q. What became of the steamer Pennsylvania Y
A. She was sold three or four years prior to that.
Q. Vv as she used up to the time you sold her Y
A. Not for several years.
Q. But the Maryland was still serviceable at the time you
sold herY
A. Yes, sir.
Q. It has always required a relief boat' to operate this run,
has it notY
A. Yes, sir.
Q. So, after the Pennsylvania went out of service, you operated the Virg·inia Lee, with the Maryland as a relief boat.
Is that correct?
A. Yes, sir.
Q. When the Maryland was sold, that left you just one boat,
did it not?
A. That's correct.
Q. What instructions were you given about procuring a relief boaU

r
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A. I had no instructions. That was a matter of policy with
·
the management of the company.
Q. You knew a relief boat had to be obtained from time to
time, did you not?
A. That's correct.
page 26 ~ Q. Who did obtain the relief boat?
A. The superintendent.
Q. And what relief boats did he obtain during that period,
if you remember?
.
A. Well, we had some of the Virginia Ferry's steamers at
various times. The Delmarva at one time, and the Accomack.
Q. Did you obtain relief boats from any other company¥
A. I don't recall any no.
·Q. On all occasions that the boat the company had was out
of service, you used Virginia Ferry Corporation boats Y
A. That's right.
Q. You stated that the Elisha Lee was inspected on February 28th, 1952. Did she go to dry dock for that purpose!
A. She did.
Q. How long did she remain in drydock Y
A. I think about four or five days on that occasion-from
March 31st to April 10th, 1952.
Q. A month and ten days Y
A. Just ten days.
Q. During that time did you have a relief boat 7
A. As I said, the Accomack.
.
Q. And from whom did you get the Accomack?
A. From the Virginia Ferry, I assume.
page 27 ~ Q. Don't you know that you got it from the Virginia Ferry Corporation?
A. I would say yes.
Q. Did the Elisha Lee go into drydock any more during
1952 and 1953, following the insp·ection, until the next inspection?
A. She did.
Q. When was that?
A. On September 8th, and remained until September 11th.,
inclusive.
Q. Did you have a relief boat then Y
A. Yes, sir.
Q. What was iU
A. The Accomack.
Q. Did she go into drydock during any other time, following the inspection on February 28th, 1952 f
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.A. She went into drydock on September of 1952.
Q. That's the time you just told about, isn't iU
A. Yes, sir.
Q. Any other times 7
A. She did not.
Q. Then she was in drydock for ten days following Feb-·
ruary 28th, 1952, and again in September-for how long? · ·
A. FTom .flie 8th to the 11th. She came out at 7 :45 P. M.
on the 11th.
Q. Three days?
A. Yes, sir.
page 28 ~ Q. And on both these occasions, you obtained a
relief boat from the Virginia F'erry. Corporation?
A. That's right.
.
Q. Follow'ing the taking-over of the Virginia Lee by the
Government during: the war, which., as I recall was about
1941-or was it 1943?
A. 1943 is correct.
Q. 'J;hen the Ferry Company obtained the Elisha Lee, didn't
iU
A. Yes, sir. Some little time later.
Q. You were Boatmaster during all that period?
A. Yes, I believe I was.
Q. And they kept the steamer Maryland as a relief boat
from 1943 until about 1949 7 ·
A. I think) that is correct.
Q. And then in 1949, they got rid of the Maryland, leaving
the company with only one boat?
A. That is correct.
Q. Do you know how the Ferry Company, or the Pennsyl~
vania Railroad Company expected to maintain service when
the Elisha Lee was off the run f 01· inspection 7
A. Ido not. That was a matter of the management. I had
no jurisdiction in that matter.
Q. They knew, through you, that a boat would have to be
substituted from time to time Y
page 29 } A. Yes, sir.
Q. And yet they divested themselves of every
holding they had., except one steamer, didn't they?
A. Yes.
Q. And service was substituted on every occasion by a boat
from the Virginia Ferry Corporation, up until some time during; 1953. Is that correct 1
A. No. .There were occasions in there when we would have
a boat off, and ~he ·virginia Ferry-.Maybe I have some-I
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don't know whether I have the record-I don't. There were
several occasions when we had a boat off, and handled the
passengers by bus through Little Creek.
Q. Can you g·ive any of those occasions, prior to November
22nd, 1952!
A .. There has been none since November, 1952.
Q. Prior to November 22nd, 1952 Y
A. I thought I had a memorandum, but I do not. I don't
recall, but I know there were occasions that a boat had to be
out of service for repairs for a day or two-a break-down of
the Elisha Lee-and for a day or two we handled them by bus.
Q. A day or two, or an isolated trip?
A. -Sometimes for a trip and sometimes a couple of days.
Q. But you have no record of those times T
. A. No.
page 30 ~ Q. And can't give any idea of how many., or how
long?
A. I can't without the records.
Q. You have been advised some time ago that you would be
called upon to testify in this matter, have you not!
A. That's right. I tl1ink Mr. Lingenfelter, who makes the
arrangements for the bus service and charter, will be able to
furnish the information you are asking.
Q. When did you first report to your superintendent that
the Elisha Lee was in bad condition?
A. November 24th, 1952.
Q. Was that the first report that she was getting in bad condition?
A. I think it was, as I recall it.
Q. Did you make any other reports, following that oneY
A. A number of verbal repm·t.s--conversations on the subject, recommending that we obtain some other boat to replace
her.
Q. You recommended on a number of occasions following
November 22nd, 1952, tl1at another boat be obtained for the
service?
A. That's right.
Q. Followin¥· those recommendations, were you caIIed upon
by your supermtendent., or by anyone else in management, to
endeavor to find a boaU
A. That would not be within the province of a boatmaster.
Under the policv of the Pennsylvania Railroad that would be
handled by the Superintendent.
page 31 ~ Q. That might be true, but it doesn't •answer my
question. Were you called upon for advice t
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A. No, I wasn't. I told him the condition of the boat, and
made recommcnda tions.
Q. Do you understand the question I have asked?
A. I do not.
Q.
ere you called upon by the Superintendent or anyone
else in management to endeavor to find a boat suitable to relieve the Elisha Lee?
A. I was not.
Q. vVas any other boat discussed with you by manag·ement?
A. I don't recall any other boat being discussed with me.
Q. You would know, wouldn't you 1
A. I would recall it.
Q. Diel you ever hear of the steamer John A. Messick Y ·
A. Yes.
Q. Ever seen her?
A.. No.
Q. Has slie been discussed with you by the Railroad officials?
,
A.. I don't recall it. There has been discussion about the
Messick by ferry people, but I have never seen the boat, and
don't recall the Railroad discussing it with me. Certainly, I
have never had any instructions to inspect her.
page 32 ~ Q. These various people that discussed it-Were
any of them Railroad Company people?
A. Yes. The crew of the boat and various other people.
Q. I am talking about the officials?
A. I don't recall that they did.
Q. You feel very certain that your superintendent, or none
of the other officers, either of the Ferry Company or the Pennsylvania Railroad, discussed this with you Y
A. I don't recall it.
Q. The break-clown that was reported to you on November
22nd. What captain was in charge at that time?
A. Captain J. H. K. Hudgins.
Q. The break-down on November 27th. ·what captain waR
in charge at that time?
A. Captain H. C. Hundley.
Q. On the trip you mentioned on January 24th., 1953, who
was the captain?
A. Captain J. H.K. Hudgins.
Q. And on the trip that was mentioned on February 15th
or 16th, 1953, what captain was in charge?
A. Captain H. C. Hundley.
Q. How long had the Elisha Lee been giving you trouble?
A. We have-There was no trouble with the Elisha Lee
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p.rior to November 21st, 1952. She had been running· along just about the way she had been doing
since she was under charter.
Q. She had break-downs before that, didn't she¥
A. Yes.
Q. And had to go to the shipyard on some o"f them Y
A. Oh, yes.
Q. And, as you testified about the two occasions in 1952,
there was always a substitute boat when she went to the shipyard?
A. That's correct.
page 33

~

That's all.
RE-DIRECT EXAMINATION.
By Mr. Mears:
Q. Mr. Montague asked you if the superstructure of the
vessel was not wood. Isn't that a considerable part of the
vessel-the superstructure Y
A. Yes, sir.
Q. Doesn't it have a substantial over-hang over the hull?
A. It does.
Q. Mr. Williams, did you attend the hearing before Judge
vValter on the 25th of February?
A. I did.
Q. Following that hearing, was there any effort made to
comply with his Honor's order to continue operations?
Mr. Montague: I object on the ground that the question
has been asked and affirmatively answered, and the
page 34 ~ record ,yill so show.
The Court: Hasn't this witness testified that he
knew nothing of management?
Mr. Montague: There was a letter on behalf of the Pennsylvania RailroadThe Court: What was your question., Mr. Mears Y
Mr. Mears : I asked if, following the hearing on the 25th,
an effort was not made to get the Coast Guard to extend the
period permitting them to operate the boat. Mr. Willi~ms
wrote the letter that day to the Coast Guard, and I have a copy
of the letter, and a copy of the reply from the ,Coast Guard
showing an effort on the part of this petitioner to comply with
your Ho~or's order. .
Mr. Montague: That's what I object to. The question has
been asked "What effort was made by the Ferry Company"
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and he answered "None". Mr. Mears has a letter-I have it,
too-and the witness stated that he wrote the letter in behalf
of the Pennsylvania Railroad and that the reply was to the
Pennsylvania· Railroad, and the question has been asked and
answered. That's the basis of my objection.
Tlie Court: If it has been asked and answered, I see no
purpose in repeating it.
pag·e 35 ~ Mr. Mears: I want to put those two· letters in
evidence.
Mr. Lyman: I object to the form of the question. Mr.
Mears is asking- the witness whether any effort was made by
this company. If he wants to ask what the witness did him. self, I have no objection. It is clearly objectionable to ask. for
a conclusion from the witness.
Mr. Montag·ue: I hav~ no objection to the request from the
Pennsylvania Railroad and the reply from the Coast Guard
to the Pennsylvania Railroad being offered in evidence. My
objection was to a question that had already been asked and
answered. I make no objection to Mr. Mears' offering the
letters in evidence.
Mr. Mears:
Q. I asked. you if you would refer to a copy of a letter written by the Coast Guard, and whether that letter was written
to you, and whether it was in reply to a letter written by you
to the Coast Guard. Will you read those letters to his Honor Y
Mr. Montague: I want the witness to read the whole letter~
including the beading on the letter.
The Court : It is in evidence as an exhibit. The Court will
take notice of that.
Note: The witness then read both of the letters referred to
to the Courtt
page 36 } Mr. Mears:
Q. Was that letter written by you-its date the
25th of February, 1953-was that dictated by you at our office,
immediately following the hearing before his Honor?
A. That is correct.
Mr. Mears:
dence, marked
The Court:
Mr. Mears:

I wish to introduce those two letters in eviExhibits A-1 and B.
Admitted.
I have no further questions, Mr. Williams.
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being first duly sworn, testified as follows:

DIRECT EXAMINATION.

.-..,

'\

I

I
I

By ]\fr. Mears:
Q. What is your full name, and where do you reside?
A. Maurice IL Lingenfelter. Cape Charles, Virginia.
Q. By whom are you employed!
A. By the Pennsylvania Railroad Company, and the New
York, Philadelphia & Norfolk Railroad Ferry Company.
Q. Mr. Lingenfelter., was any report made to you in connection with damage to the Elisha Lee any time during November!
A. Yes. J\fr. Williams, my Boatmaster, on November,
around the 22nd, called me and saicl the Elisha Lee had encountered some heavy undertow in the vicinity of T11imble
Shoals. On the 25th of N ovcmber, I received a
. page 37 ~ written report, dated. November 24th, definitely explaining to me the condition of the Elisha Lee,
stating that in the undertow between Thimble Shoals and Old
Point Comfort, certain parts of the deck had been knocked
up and loosened, that the sea bad come in on the deck., that
the sprinkling system on both the port and the starboard §;icle
had been broken, and other damage clone.
Q. Did you g·et a report later in the month from one of your
captainsf
A. Two days later, on November 2-7tl1., I received a call from
the Movement Desk, stating that the Elisha Lee Imel some difficulty with its steering gear. I remember that distinctly, because I was eating my Thanksgiving Dinner at the time. I
went down to the dock, and personally inspected the Elisha
Lee regarding the condition, and found tllat tl1e steering gear
quadrant blocks had come adrift from their moorings, clue to
the deteriorated condition of the moorings, and ordered that
the vessel be repaired by sllipyard. people. That was clone on
the arrival of the boat at Norfolk, and the boat was held out
of service until repairs were made. She went back in service
.
on the following morning.
Q. What action did 'U'Ou take after you received those reports?
A. On the following· day, November 28th-of course. there
were no clerks on duty on Tbanksg·iving Day. and I had to
wait until the following morning to dictate a letter to Mr.
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Schwab, th_e General Manager, and my superior. I will read
that letter to you, if you like.
page 38 r Q. Was that reporting the condition of the
vessel Y
A. Yes, sir.
Mr. Ayres: We would like to see that letter, please.
A. This is a carbon copy-not the original.
Note: The letter was handed to counsel for the defendants,
and after being read by them, returned to the witness.
Mr. Mears:
Q. Before you read it., I want to ask one question. Did you
~.·eceive a written report from Mr. Williams about the condition of the boat before you made your report Y
A.. Yes, sir.
Q. Have you that letter? I would like to have these gentlemen see that, because I want to introduce it also.
A. Yes, sir. I have it here.
Note : Mr. Williams' report was handed to counsel for the
defendants, and after being read by them, returned to the witness.
Mr. Mears:
Q. I would like to introduce Mr. Williams' report in evidence, so will you read that first Y
Note: The witness read to the Court the report of Mr. Williams.
Mr. Mears: I ask that it be admitted in evidence, marked
Exhibit C.
The Court: That is Mr. Williams' letter. Who is Mr. "\Villiams?
A. The gentleman who preceded me on the
page 39 ~ stand.
The Court: The gentleman in charge of equipment?
·
A. Yes, sir.
The Court: And that is a report from him to you and to
Mr. Abbott 7
·
A. That's right.
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The Court: Admitted.
Mr. Mears:
Q. Will you now read the other letter-the one addressed
to Mr. Schwab.
Note: The witness then read the letter to Mr. Schwab.
Mr. Mears: I would like to introduce that letter in evidence, marked Exhibit D.
The Court: Admitted.

Mr. Mears:
Q. What did you next do in connection with your operation?
The Court: I would like to know what reply you got to
your recommendation that they furnish the Accomack, or some
other boat, to take the place of the Elisha Lee, because you
evidently had the feeling that.it wasn't fair to the traveling
public to use the Elisha Lee. Frankly~ I shudder to think that
we traveled on that boat. According to your letter, she might
·
have crushed us at any time.
A. I do not believe that at any time we were endangering
the public. The weather we were operating in, we
page 40 } were certainly safe to operate. I depend on the
captains, who are licensed by the Coast Guard,
know their vessel, and have the experience in maritime ways,
to go by their judgment. I do not pretend to be a maritime
expert.
The Court: So you then turned the maritime equipment
over to the vagaries of the captains who run these boats, just
to run at will?
A. When a boat leaves the dock, it is in charge of its captain.
The Court : I know that.
A. I wouldn't attempt to tell him what to do.
The Court: The ·point in my mind is that on November
24th, you apparently recognized the fact that the boat was not
sea-worthy, and to operate it would jeopardize the lives of
the traveling public.
A. I didn't say it was not sea-worthy.
The Court: I know that. But you recommended a change,,
because the boat had been injured on a regular run-nothing.
unusual in the weather. ·
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A. I recommended that we secure another vessel by February 28th, 1953.
The Court: That's exactly the point.
A. Because, in my opinion, by that time the cost of repairing any deteriorated condition would be excessive. There was
never a doubt in my mind about the sea-worthiness
page 41 ~ of this vessel while it was operating. I had asked
the captains not to leave the dock if conditions
were such that it was not safe, and my Boatmaster had instructed them. That was a common knowledge between captains and. management, and the Boatmaster put out a letter
to reassure them, if, at any time, in their judgment, they felt
it was unsafe, that they would not be criticized for tying up.
The Court: Were you relying upon the Coast Guard inspection to inform you of the condition of the boat., or did you,
at various times, set in motion an investigation of her seaworthiness, especially after November when you had information to justify your contention that some other boat be substituted f I am thinking in terms of this-If her superstructure rested upon material that had deteriorated, and was not
safe, I wonder why you operated it?
A. We had put in temporary bracing from the hull to take
care of that condition, and I have no reason to take the opinion and judgment of the experts-I rely upon my boatmaster
to inform me of conditions that are unsafe; and upon my captains to inform me of weather conditions.
The Court: You evidently know what the Court has in
mind. That, if you anticipated, as far back as November, that
on the 28th of February, it would be declared unfit
page 42 ~ for service., didn't you have good reason to believe
she was unfit in December; ,January, and even the
latter part of November?
A. No, sir, I didn't. I might say that boat has operated
with a safety record which is the envy of many industriesfour million man hours, without an accident. She is one of
the safest boats ever operated, and I am proud of the record.

·

Mr! Mears:
Q. What did you do towards getting a vessel in connection
with the operation of this service?
A. On January 13th, 1953, in accordance with past practice,
ever since I have been superintendent of these companies, I
wrote to Captain Garrison., of the Virginia Ferry Company,
·
.
requesting a charter.

11,
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Q.
as your letter addressed to Captain Garrison, or to
Mr. Chandler Y
A. I beg· your pardon-let me look. It was to Mr. Chandler
the first time, and Captain Garrison answered. I wrote to Mr.
Chandler, to whom I have always written previously, requesting a charter covering their motor vessel, Accomack, for use
in our service between Cape Charles, Old Point and N01·folk,
while our steamer was undergoing annual inspection, starting
on March 1st, 1953. On January 19th., I received from the
·
Virginia Ferry Corporation a letter dated January
page 43 ~ 16th, written by Captain L. H. Garrison, replying.
to my letter of the 13th.
Q. I think these gentlemen would like to see the letter.
A. Replying to my letter of the 13th, stating that they were
not in a position to furnish the motor vessel, Accomack, for
charter.
Q. Do you have the letter-the original letter t
A. No; sir. The letters have been subpoenaed by this Court,
and are on :file.
Q. I believe if you will look in your :fileA. I have copies.

Note: After a ten minute recess, the Court met, pursuant
to adjom·nment., the same persons being present as heretofore
noted.
Mr. Mears:
Q. Mr. Lingenfelter, when we adjourned, you said that you
had correspondence with Captain Garrison. Will you let these
gentlemen see those letters Y
A. They are looking at them now.
Note: The letters were returned to the witness by counsel
for the defendants.
Mr. Mears :
Q. Will you kindly read your letter there to Mr. Chandl.erf

Note: The witness read the letter to the Court.

. Q. Now, will you read the reply from the Virginia Ferry
Corporation T
Note : The witness then read the letter from the Virginia
Ferry Corporation.
_
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page 44 ~

Mr. Mears: If your Honor please, I would like
to introduce those two letters in evidence, marked
Exhibits E and ~.,, respectively.
The Court: .Admitted.
Mr. Mears:
Q. Now, 1\fr. Lingenfelter, will you read the reply of The
Pennsylvania Railroad Company to Captain Garrison?
Note : The witness then read the letter to Captain Garrison
to the Court.
Mr. Mears: If your Honor please, I would like to introduce
that letter as Exhibit G.
The Court: .Admitted.
Mr. Mears: Now, will you read the next letter you have
there¥
Note: The witness read the letter to the Court.
Mr: Mears: If your Honor please., I would like to introduce
that letter as Exhibit H.
The Court: .Admitted.
MQ.M~fJ'~ou make reports to your General Manager on the
situation?
A. Yes. I kept Mr. Schwab informed by daily telephone
conversations, and sent him copies of my letters, and kept him
fully informed about what was going on.
Q. That suggestion in the letter-the Virginia Ferry's letter-that they·would try to take care of some bus schedule, if
it was impossible to get a boat. Did you set up a bus schedule?
page 45

~

Mr. Montague: That is a leading question, but
we will not make an objection.

Mr. Mears:
Q. What did you do?
A. I will make this statement. On January 30th, I was
ordered to Philadelphia, in response to a telephone conversation, on this sug·~·estion and my negotiations with the Virginia
Ferry Corporation, and, at a meeting there, I was further advised, and officially told, that the New York, Philadelphia &

r

,
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Norfolk Railroad Ferry Company was unable to secure a substitute boat service for the Elisha Lee, because I bad been
after my general manag·er trying to get assistance in getting
a substitute vessel, and at that time I was told that they were
unable to assist me, and if it was necessary to g·o to buses, they
would arrang·e for the bus service.
Q. Was there a bus service set up, and, if so, what was the
schedule?
A. There was a bus service set up-I don't know whether I
have the schedule here. There was a bus service set up with
Carolina Trailways Bus, effective :March 1st, 1953, that operated out of Norfolk., northbound, at 10 :15 A. M., arriving
at Cape Charles at 12 :45 P. M. to meet our 1254 train, and in
the evening a bus left Norfolk at 8 :20, arriving at Cape
Charles at 10 :50, to meet our 468 train. Southbound, there
was a bus set up to leave Cape Charles at 6 :35
page 46 r A. M. and 7 :25 A. M., arriving in Norfolk at 8 :55
and at 9 :55, taking passengers off train 469, southbound. There was also a bus leaving Cape Charles at 2 P. M.,
arriving in Norfolk at 4 :30 P. M., which took care of passengers off train 455. Also, in addition to that, there waH a bus
schedule set up with the Norfolk-Southern Bus Company, to
operate between Little Creek and Willoug·hby Spit State
Ferry, that met with these buses in both directions, to handle
passengers from Old Point by state ferry to Little Creek, and
across on the Trailway bus to Cape Charles.
Q. Ha'S that schedule been in effect since March 1st of this
year?
'
A. Yes, sir.
Q. Mr. Lingenfelter, yo_u, of course, have furnished the
data that was furnished the Court from time to time in connection with obtaining a boat for the operation of this service,
pending the time the boat was under inspection?
A. Yes, sir.
Q. Have you always been able to obtain a boat to operate
that service?
A. Since I have been superintendent at Cape Charles, I
have., on three former occasions.
Q. Have you had to obtain a boat that operated through
Old Point during that time?
A. Yes, sir. I had the steamer Accomack-or rather the
motor vessel, Accomack.
page 47 ~ Q. ·Haven't there been several .occasions-look
at your records there-and tell me what your
records show about the substitute vessel Y
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A. Prior to my coming to Cape Charles, the Elisha Lee-

Mr. Montague : I think the witness should limit his answer to his own knowledge.
Mr. Mears:
Q. Just from the time you have been here.
A. I came here on June 1st, 1951, and the first time the
Elisha Lee was out of service after that was September 17th,
1951 to September 20th, 1951, at which time we chartered the
Accomack from the Virginia Ferry Corporation, to operate
between Cape Charles, Old Point,, and Norfolk.

Mr. Mears:
Q. But you were hereA. I have the records from the time we sold the Maryland.
Q. In your office?
.A. Yes, sir.
Mr. M~ars: I would like to introduce the records in his
office showing the substitute vessels which have been used.
Mr. Montag·ue: This is a record made by this witness.
The Court: The record of his office is pertinent.
Mr. Montague: I don't think that he could testify· of his
own knowledge before his coming here in 1951.
page 48 } The Court: He can ?t. But his office records are
pertinent testimony~ aren't theyf Let him testify.
Mr. Mears:
Q. Go ahead.
A. The records show that the Maryland was sold in January, 1950, and the Elisha Lee went to the shipyard on February 26th, 1950, and was there until March 6th, 1950, and
there was no vessel chartered for that period.
Q. How were passengers handled?
A. By bus service, and by way of the Virginia Ferry Corporation.
·

Mr. Ayres: Will you give me those dates again, please?
A. From February 26th, 1950 to ·March 6th, 1950.

Mr. Mears:
· Q. Go on.

-'.]
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A. The second entry shows that the Elisha Lee went to the
shipyard on October 2nd, 1950 and was there until October
6th, 1950, and that the Northampton was chartered to operate
between Cape Charles and Little Creek, with bus service from
Little Creek to Norfolk and Old Point. The next entry, the
Elisha Lee went to the shipyard from February 26th, 1951 to
March 16th, 1951, and the Northampton was chartered and
used between Cape Charles and Little Creek, and buses from
Little Creek to Norfolk and Old Point. The next entry was
under my supervision. The Elisha Lee went to the
page 49 r shipyard from September 17th, 1951 to September
20th, 1951. The motor vessl~l Accomack was chartered to operate between Cape Charles, Old Point and Norfolk. The Elisha Lee went to the shipyard on March 31st,
1952 until April 10th, 1952, and the motor vessel Accomack
was chartered to operate between Cape Charles, Old Point and
Norfolk. The Elisha Lee went to the shipyard on September
8th, 1952, until September 11th, 1952, and the Accomack was
chartered and.used between Cape Charles, Old Point and Norfolk.
Q. What trips were missed on account of weather since November., 1952, by the Elisha Lee 1
A. The trips missed by the Elisha Lee, according to the
record, and my own personal knowledge, indicate January
2~th,.1953, the 454 run from Norfolk to Cape Charles was
m1ssmg.
The Court: That was when she broke down¥
A. The steering gear ~as being repaired.
Mr. Mears:
Q. Also indicate how the passengers were handled?
A. On the same date, the Cape Charles to Norfolk run was
canceled, No. 455 run, and the passengers in both cases were
handled by bus from Cape Charles to Norfolk and return.
Q. Did you say that was November or January Y
A. January.
Q. Go back to November.
page 50 ~ A. On November 27th, 1952, the Norfolk to Cape
Charles run for train No. 468., and the Cape Charles
to Norfolk run on the foIIowing elate, November 28th, the trip
from Cape Charles to Norfolk for No. 468 was canceled, because the Elisha Lee was undergoing repairs at Brook Avenue. The next interruption was on January 24th, which I
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gave above. That was due to weather conditions, and the report from the master of the vessel that it wasn't fit to operate.
. On February 15th, 1953, from Norfolk to Cape Charles, the
454 run was canceled. On February 15th, 1953, the Cape
Charles to Norfolk run., the 455, was canceled. On February
15th, the same date, the Norfolk to Cape Charles run for 468
was canceled, and the following day, February 16th, 1953, the
Cape Charles to Norfolk run for train 469 was canceled. In
all cases, the passengers were handled between Cape Charles,
Old Point and Norfolk by busses.
That's all. You can take the witness. ·
CROSS EXAMINATION.
By 1\Ir. Montague:
. Q. Mr. Lingenfelter, I understand you to say that you are
employed by both the Pennsylvania Railroad and the New
York, Philadelphia & Norfolk Railroad Ferry Company. Is
that correct f
A. That is correct.
Q. Do you have any identification with the Virginia Ferry
Corporation f
A. No.
page 51 ~ Q. Are you paid by one check., or two Y
A. One check, from The Pennsylvania Railroad
Company.
Q. Do you know who the president of the New York, Philadelphia & Norfolk Railroad Ferry Company is Y
A. There have been a couple of changes. The operath;g
vice-president is E. W. Smith, and I believe that Mr. ·Ntwell
is president.
.
·
Q. Do you kn~w the president of the Virginia Ferry Corporation?
· A. I ]1ave no· official knowledge of that, no.
Q. Are you in a position to deny that it is. the same Mr.
Newell?
A. By -hearsay, I hear that he is president of the Virginia
Ferry Corporation:
Q. And do you know that the same Mr. Newell is VicePresident of The Pennsylvania Railroad Company?
A. I know definitely that he is vice-president of operation.
Q. ·who is the secretary of the New York, Philadelphia &
Norfolk Railroad Ferry Company?
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A. I am sorry. I don't have those records.
Q. I am going to refresh your memory. Do you know Mr.
J. Taney vVilcoxt What is his position with The Pennsylvania Railroad Company?
A. Seci·etary. ·
Q. And ,vhat is his position with the New York, Philadelphia & Norfolk Railroad Ferry Company?
A. Secretary.
page 52 } Q. And what is his position with the Virginia
Ferry Corporation Y
A. That I am not in a position to say.
Q. Are you in a position to deny that he is also the secretary of the Virginia Ferry Corporation?
A. I am not. I can't affirm or deny.
Q. Do you know Mr. P. D. Fox?
A. Yes.
Q. ,Vhat position does be hold with the New York, Philadelphia & Norfolk Railroad Ferry Company 1
A. Treasurer.
Q. And what position does he hold with the Virginia Ferry
Corporation?
·
A. I am not in a position to say.
Q. You don't know whether he is also treasurer of that corporation?
A. I am not in a position to say.
Q. When you g·ot a letter on, I think you testified, the 19th
day of February,, from the Virginia Ferry Corporation, stating that they were unable to furnish the Accomack, did it ever
occur to you to get in touch with your ·same president, and ask
him, to ask himself, as president of the Virginia Ferry Corporation, whether the Accomack was available?
·
A. Your Honor, the letter he refers to is Janpag-e 53 ~ nary, not February.
Q. January 19th, then. Did it occur to you V
A. It never occurred· to me. Our procedure is to take the
next man in authority. I don't go over the head of my superior officer."
Q. It never occurred to you to ask your own president to
ask himself, as president of the other company'
A. It occurs to me to follow an orderly procedure of business., and ask my superior officer.
Q. It never occurred to you to get in touch with Mr. Newell,
and ask him to assert his influence Y
4. I follow the orderly procedure.
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Q. I didn't ask you that. I asked a very simple question.
Did the thought ever occur to you?
A. No.
Q. Do you know the members of the Board of Directors of
the New York, Philadelphia & Norfolk Railroad Ferry Company?
A. I have seen it. The records are available to the Court.
Q. I have the records. I am asking you whether, if I call
the names, you would recog'Ilize them f
A. I presume I will.
Q. Do you know how many of the members of the Board of
Directors of the New York, Philadelphia & Norfolk Railroad
Ferry Company are also members of the Board of Directors
of the Virginia Ferry Corporation!
page 54 ~ A. I have no knowledge of that.
Q. Would you be surprised to learn that, with
the exception of one, all of the directors of the New York,
Philadelphia & Norfolk Railroad Ferry Company are also directors of the Virginia Ferry Corporation t
A. I don't see that that has any bearing on the case.
Q. I asked you whether you knew that Y
A. I don't think that my surprise would have any bearing,
either.
Q. Was the meeting in Philadelphia that you referred to at
the Broad Street Station?
A. At the Suburban Station. Seventeenth Street.
Q. ,vm you state in the record exactly who was present at
that meeting!
A. I don't recall that. I don't remember. I will state as
many as I can recall. Mr. J.P. Newell, operating Vice-Presidenf of the Pennsylvania Railroad.
Q. And he is the same J.P. Newell who is president of the
New York., Philadelphia & Norfolk Railroad Company Y
A. Yes.
Q. And the president of the Virginia Ferry Corporation Y
A. I 61.on't know that.
Q. Who else was present?
A. J. A. Schwab, the.general manager.
.
Q. And he is employed solely by the Pennsylvania Railroad
Company?
A. I do not know.
page 55 } Q. Has he any identification that you know of
with the New York, Philadelphia & Norfolk Railroad Ferry Company f
A. Not that I know of.
- . J
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Q. Who else was present Y
. '
A. ·Winston Cousins.
Q. And what is his designation f
A. Our attorney.
Q. Who was he attorney for at that meetingf
A. I am not in a position to say in what capacity they were
operating. They hold many capacj.ties.
Q. Who else!
A. John Abbott.
Q. And he is your ~uperintendent Y
A. Of floating equipment.
Q. At Hoboken Y
A. That's right.
Q. Who else was tllere f
A. Mr. Fred Carpy, vice-president in charge of traffic. You
understand that this is purely from memory?
Q. Vice-President in charge of traffic for the Pennsylvania
Railroad Company¥
A. Yes, sir.
Q. Anyone else that you remember¥
page 56 } A. Off-hand, I don't recall.
Q. Do you recall the elate of this meeting?
A. January 30th, 1953.
Q. And that is the first official information you had that
they were g·oing to throw up their hands, and call it offY
I

Mr. Mears: He didn't say that.

1

Mr. :Montague:
Q. I may have paraphrased, but that was your first official
information you had that the ferry operation was through?
A. I said nothing of the kind. I said that at the time, I was
informed that, up to that time, the Pennsylvania Railroad
Company had not been able to obtain a bo~t to take tlle place
of the Elisha Lee wl1en she went in for annual inspection on
February 28th., 1953, and that-if it was necessaryL-notice
that-if it was necessary-because they couldn't obtain a
boat, bus service would be arranged from Philadelphia.
Q. What discussion ~as had, or what decisions were made,
with reference to obtaining a future boat at that meeting held
on January 30th, 1953, if you know.
A. The discussion that took place there was our opinion or
recommendation regarding the boat, the condition of the boat,
and what efforts had been made ·in order to get a substitute
boat, and also, I was given to understand, by the General Man-
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ager,, Mr. Schwab, and hv Mr. Newell, the operatpagc 57 ~ iug· Vice-President, that"' they were also exerting
all their efforts and influence to obtain a boat.
Q. I don't think that the Court is so naive as to believe that
these g·entlemen, controlling all these companies, if they we-i·e
exerting· their influence, couldn't get a boat.
A. Your Honor, Judge, it is ~ot for me to decide what you
people think. I am trying to give facts and the truth.
Q. Mr. Lingenfelter, are you familiar with the vessel known
as the Messick?
A. No.
Q. Have you seen it?
A. No, I haven't. I have worked aroup.d New York. I may
have seen it, but have no kno,vledge that I did.
Q. Has any effort been made to get a renewal from the
United States 1\Iaritime Commission? To g·et an extension
of the lease on the Elisha Lee 1 ·
A. I do not know.
Q. One of the reasons alleged lly the company for not undertaking repairs was because the charter on the Elisha Lee
expired in November, 1953 f
A. That would be a: logical reason.
Q. Have you read the petition your company filed f
A. I read you my recommendation., and in my recommendationQ. I asked you if you were familiar with the conpage 58 ~ tentions of the petition which is the very basis of
the matter, which was filed by your counsel. Have
YOU read it!
· A. Yes, sir.
. .Q. Do you wish to refresh your memory, or do you remember substantially it~ contents?
.
A. I would be glad to be refreshed on any phrase you wh;h
to talk about.
Q. Isn't it therein stated that one of the reasons assig1wd
for asking. for tempoi.-ary suspension, and subsequently for~
abandonment, was because the cl1art.er expired in November,
1953, and you didn't consider the additional expenses were
justified Y
· .
A. If you say that was in it, I have no reason to doubt it.
. Q. Mv question was whether you knew of any overture~ or
correspondence or negotiations had been had with the United
States Maritime Commission for extending the charter, or
1naking· a new one 1
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.A. Personally, I do not know.
Q. What official action has been taken by your Board of
Di rN·tors., or by the officers of the New York, Philadelphia &
Norfolk Railroad Ferry Company to g·et the Accomack or any
other boat since the 25th day of February, 1953¥
A. I can speak for myselfQ. For your corporation Y
A. As the superintendent, in a manager's capacity of the
Ferry Company, I have quoted the correspondence
page 59 ~ in an effort I have made to get the Accomack.
Q. Those letters were written in January, 1953,
were they not t
A. Yes, sir.
Q. The same day, Mr. Lingenfelter, that you got one letter
from the Virginia Ferry Corporation, stating that the Accomack was not available, without waiting any further, you
.
wrote setting up an alternate proposal?
A. I did everything in my power to get substitute ser:vice.
Q. As I understand you-if I am correct-you knew as
early as last June., 1952, that the boat was getting in bad
shape.
A. I knew that it had deteriorated conditions, and repairs
were made.
Q; Almost a year ago, in June, 1952, your Boatmaster reported to you certain deficiencies in the vessel.
A. And also in the same report said that they had been repaired.
'Q. That doesn't appear in this letter, but it might be correct. The initials 'J. A. S.' appear on Exhibit D, a letter addressed to him over your initials, is thatA.. M'r. Schwab.
Q. Am I substantially correct in stating that the major de:
cisions about this operation are handled in the Pennsylvania
Railroad Company's office in Philadelphia-matters of policy?
.A. Matters of policy come through the office of the General
Manag·er.
Q. The General Manager of The Pennsylvania Railroad
Company!
A. That is correct.
page 60 ~ Q. Now, with reference to the alternate proposal, or one of the alternate proposals, that you
sent in-I am limiting my inquiry to the Peninsula side of
Virginia., which is my primary interest, are you familiar with
that service, as now operated, in time and dif,tance, as com.:.
pared to t11e service rendered by the Elisha Lcel
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A. I think so.
Q. Is it substantially correct to say that the time and distance from Old Point to Cape Charles is approximately twice
what it was when the Elisha Lee was running?
A. I wouldn't say twice, but I will say it is more than when
the Elisha Lee was running.
Q. More than the Elisha LeeA. But the best could be furnished under the circumstances.
Q. It is not much of a type of service between Cape Charles
and the Peninsula, from a satisfactory transportation standpoint, is it Y
A. I would say that depends entirely on the individual.
Q. Compared to the service between Norfolk, and Cape
Charles would you say it was satisfactory!
A. I would say it takes a longer time. It may not be as desirable.
Q. How about the expense involved?
.
A. I have to do a little figuring on that. I think the. expense
difference-it was $1.01 on the ferry· boat-I am
page 61 } not too sure, but I think it is around $1.44 now.
Q. Are you familiar with the bareboat charter
of the SS Elisha Lee?
A. No.
Q. Are you familiar with the leases on the various terminals at which the New York, Philadelphia & Norfolk Railroad
Ferry Company lands its boats?
A. Those leases are kept in Philadelphia, but I have secured
them for the Court., and I think you have them. U nfortuna tely, I have not had an opportunity to read them.
Q. Do you know whether the lease of the terminal at Old
Point Comfort is in the name of the New York, Philadelphia
& Norfolk Railroad Ferry Company, or in the name of The
Pennsylvania Railroad Company?
A. I wouldn't be sure.
Q. Can you state to the Court whether or not since the Coast
Guard. inspection, any repairs of any kind, or any materials,
have been contracted for for the Elisha Lee?
A. I am not in a position to say. I have charge of the operation, and Mr. Abbott, who will be on the stand later, has
charge of the maintenance.
Q. -Do you know who pays for the wharfage of the vessel
nt the Norfolk Shipbuilding Company?
A. Mr. Abbot l1andles those matters.
page 62 ~ Q. Can you state when the decision was made,
and by wl1om it was made., to abandon your peti-

(?;
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tion for a temporary suspension, and ask to surrender the
franchise of the New York, Philadelphia & Norfolk Railroad
Ferry Company?
A. The first of my knowledge was last Wednesday.
Q. You were not consulted with reference to that Y
A. No.
Q. Do you know whether Mr. Newell is in court todayf
A. I haven't seen him.
Q. Do you know whether he was summoned to appear here,
or not? ,
A. I do not.
Q. Did you have any part in displaying, or have you seen
displayed, this large poster notifying the public of the suspension of the ferry service?
A. May I see it? Yes, sir.
Q. Will you state who that notice is signed by, and read the
notice into the record?
A. ''Notice of .Suspension of Ferry Service between Cape
Charles and Norfolk. Effective March 1st, 1953, ferry service
between Cape Charles, Fort Monroe (Old Po.int Comfort) an<l
Norfolk will be suspended until further notice., due to witpdrawal of the S. S. Elisha Lee from service. The Carolina
Trail":ays, operating motor buses between Cape
page 63 ·~ Charles and Norfolk, has made arrang·ements to
connect with all trains at Cape Charles. Signed
New York, Philadelphia & Norfolk Ferry Company and Pennsylvania Railroad Company, dated February 13th~ 1953".
Mr. Montag'lle: If your Honor please, I wish to offer that
notice in evidence, as Defendants' Exllibit 1.
The Court: Admitted.
Mr. Montague:
Q. I hand you a notice purporting to be on the stationery
of The Pennsylvania Railroad Company's Accounting Department, dated February 25th, 1953., the day of the hearing
here in this Court when the Court ordered the continuance of
the ferry operation, terminating tllat operation. Are yon
familiar with the contents of that paper?
A. I mig·ht say this is the first time I have seen this paper.
Q. Is that a genuine instruction, or is it a forgery?
A. (No answer.)
Q. Is. that the Wf.l.Y notices come to you?
A. That notice is not addressed to me.
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Q. Does it purport to be a notice of the Pennsylvania Railroad Company?
A. I have -no reason to doubt it.
)fr. Montague: I am going to offer it in evidence, if your
Honor pleasepage 64 ~
Mr. Mears: I do not know anything about it, but
I object. The witness says that he has never seen
it before. It is just a mimeographed statement.
·
· The Court: I can't admit it.
}Ir. Montag11e:
Q. Who is tha't statement signed by!
A. "\V. S. Painter.
Q. Who is hef ·
A.. He is the auditor of passenger traffic.
Q. It is entitled 'Notice No. 614'. You say you know nothin0·
b about it f
.
A.. That is the first I have seen it.
Q. Your answer was not responsive?

l\Ir. Mears: May I see it?
The Court: Do you know anything about it?
A. If you will give me more time, I will read it.
Note: W'itness read the notice in question.

A. I ,,1 oulcl say that this is borw, fide, because many articles
like it are our reg·ular procedure in our handling· of company
husiness.

nfr. Montague: If your Honor please, I will introduce it,
and ask that it be admitted, marked Defendant's ~xhibit 2.
The Court: Admitted.
:\Ir. Montague:
Q. I now hand you notice under date of February 27th, 1953~ also initialed W. S. P., and nsk
you to examine the same, and state into the rerord
whethe1· that is a normal document of the Pennsvlvania Rail. road Company, and' w~rnther the contents are in accordance
with vour information?
A. 'rt is not a very good copy.
Q. Tt was the only one I could get, but I want you to con-

page 65

~
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8ider whether it is in accordance with the accustomed practice
of the Pennsylvania Railroad 1
A. Yes, sir, it is.

l\lr. l\Iontague: If your Honor please, I move that it be
tiled as Defend ants' Exhibit 3.
The Court: Admitted.

Mr. ·Montague:
.
Q. I now hand you a Pennsylvania Railroad System Circular, No. S-770, from the traffic ·department, and being a notice
1.o all ticket agents, dated February 12th, 1953, announcing
suspension of this ferry service, and purpo:rting to be over
1.he name of E. R. Comer, Passenger Traffic Manager, and ask
if it is the normal way of giving instructions to employees of
the Pennsylvania Railroad Company¥
A. Yes, it is.
Mr. l\fontague: If your Honor please, I want to introduce
that in evidence, as Defendants' Exhibit No. 4..
page 66 ~ The Court: Admitted.

..,.,._
I

\

Mr. Montague:
Q. Mr. Lingenfelter, I am handing you a notice dated January 27th, 1953, apparently over the signature of F. J. McGowan, Superintendent-I am not certain whether he is a
Pennsylvania Railroad man or a Railway Express man. ·wm
you examine it Y
·
A. I am not in a position to state on this. I do not have
any jurisdiction over the Railway Express.
l\fr. :Montague: I won't offer that, if there is any question.
J think, if you Honor please, that perhaps all of these docu-

ments should be read to the Court, unless yon want to read
them yourself.
The· Court: I can't read all of this voluminous evidence.
Note: Mr. Montague then read the headings, and the first
paragraphs of the exhibits listed to the Court, and summarized
for the Court, the balance of each exhibit.
The Court: I want to know whether there wa~ notice g·iven
hv the Pennsvlvania Railroad to the traveling· public that
fl1ey could g·el from the Eastern Shore to N' o~·folk, or that

they were providing substitute service.
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Mr. Montague : It was not. It was a notice to their agents
and ticket agents. It was not to the public.
Q. Mr. Lingenfelter, were you in this area at
page 67 } the instance of the Pennsylvania Railroad, when
a hearing was had for the deepening· of the Cape
Charles harbor?
A. I was not.
Q. You are not familiar with the Cong-ressional Record as
to that hea.ringf
A. I am not.
Q. At this time, Mr. Lingenfelter, can you go to the Pennsylvania Railroad Ferry ticket office, and buy a ticket from
,.
here to Old Point 1
A. No, you cannot.
Q. Can you go to the office at Old Point and buy a ticket with
the destination of Cape Charles 7
A. No, sir, you cannot.
That's all.
The Court: I want to ask Mr. Lingenfelter a few questions. Every time the Elisha Lee was taken off this route for
inspection, and another boat substituted-was another boat
substituted every time?
A. Yes, sir, to the best of my know ledge.
The Court: Your records disclose that when you had a
break-down of a day or so, you routPrl by bus f
A. That's right.
The Court: And you know that you came into Court and
asked for the privilege of making a substitution?
page 68 r A. Yes, sir.
The Court: Then how was it that you made arrangements for all of this substituted service on this annual
inspection occasion, without getting the permission of this
Court!
A. In all previous cases, as well as this case, I have endeavored to line up a vessel to take the place of the Elisha
Lee, ·and when I had that lined up, and knew what we were
u:oing to do, I went to Ben Mears, and he submitted to your
Honor our petition for the substitution service. In this particular case, on .January 13th, which was about seven weeks
' prior to the date the boat went for inspection, I endeavored to
-proceed along the same lines, and secure a hoat to take its
place so that I would be in a position to go_ to. Mr. Mears, a?d
have him come to you and get your perm1ss1on to authorize

f
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substituted service. .As seen from the efforts presented here,
I was not able to get the steamer Accomack, or any other
vessel from the Virginia Ferry Corporation, and then I resorted to my General Manager, and his help, in order to secure
some relief or substituted service that I could take to Ben
Mears and come to you witli. Through that procedure, it
was given to Ben Mear~, and we came to you with our petition.
The Court: But you had already made all of these arrangements before you asked for permission, and before you filed
your application.
page 69 ~ A. I made no arrang·ements before filing my application.
The Court: Didn't you advise. your agents, the ticket sellers
and collectors of the course they should pursue with ref ere nee to the ferry¥
A. No, sir. That went out-from the passeng·er department.
The Court: I am talking about The .Pennsylvania Railroa<l
Company, arid the New York, Philadelphia & Norfolk Railroad Ferry Company. I thought that you were the active
individual in looking after the matters I am talking aboutthat whenever you sent the Elisha Lee to the shipyard for
inspection-the annual inspection-you always got a boat to
take her place, and you never did that until after you had
come into the Circuit Court for Northampton County and gotten the permission of the Court.
A. When all this was going on in the past, the traffic department, in order to get these circulars out to the ticket
agents, we tell them what we have in mind, and they print them
up.
The Court: Didn't it occur to you that you should not promulgate that information to the public or to your own employees until you had obtained the permission of the Court.
A. Your Honor, Judge, I didn'tpage 70 ~
The Court: But you have been the superintend·ent of this division, and have operated throuµ;h
your attorney, and you know that, don't you "l
.A. Yes, sir.
The Court: Haven't I seen letters t bat vou addressed to
Mr. Mears on tlie subject?
·
A. Yes, sir.
The Court: The point I can't undm·fitand, and that I think_
is pertinent to this inquiry, is that if it was important last
year, and the year before to do that, why wasn't it important
to do it this year f
.A. I followed the same procedure this year.
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· The Court: You dropped it when you said yon went to Mr.
Mears.
A. ·when I was unable to get the boat, I went to my general manager, and asked him-told him-the dilemma I was
in. I couldn't get the Accomack, and I asked him what to do,
and the ball was taken by Mr. Schwab from that point. 'I
think he will explain that when he gets on the stand.
The Court: This Court didn't deal with Mr. Schwab. It
dealt with you, through your counsel. You see the differenec
in my mind, and I think that is the point in this case. Why
was it that your company, whether at your direction or not,
made all the arrangements to handle the public
page 71 ~ when this boat was taken off for inspection. You
advised your employe·es that she would be taken
off on either February 28th, or March 1st-I am a little confused on the dates-and not to sell tickets and so forth, and
you knew that you had not g·otten the Court's permission.
A. Those notices were put .out by the company.
The Court: You represent the company, and you were
active heretofore in getting the Court's permission, and ·you
knew that you hadn't gotten it this time, and you let your
company issue those notices in the matter in which you, officially, were the turning point, or the authority, or the mainspring. You let them issue those notices involving the very
question that comes under your direct supe1·vision.
A. They were following the same procedure we always
follow.
.
The Court: I con 't care what procedure you were following. I am asking you if you didn't know, as a matter of fact,
that before the Elisha Lee was taken off, you should have come
to the Circuit Court of Northampton County, and gotten its
permission.
A. Yes, sir. And we endeavored to do that.
The Court: But you didn't get it, and you still did what
you wanted to do.
page 72 ~ A. No. I endeavored to follow your orders, but
· it being humanly impossible to do it, I did the next
best thing.
.
The Court: You did nothing, so far as the Court is concerned, except that you later came and asked for it, and dicln 't
· wait for the Court's answer.
A. Before I put out any notice, I came to the Court.
The Court: That's all, Mr. Lingenfelter. vVe will recess
for one hour.
Noon Recess.

r;
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Court convened at 1 :45 P. M., pursuant to adjournment,
the same p·ersons being present as heretofore noted.
CROSS EXAMINATION.

---i

By Mr. Ayres:
Q. Mr. Lingenfelter, in your letter of November 28th, the
memorandum addressed J. A. S., who is, I understand, Mr.
Schwab, you stated in part that you recommended acquiring
the steamer Accomack from the Virginia Ferry Corporation,
or some boat of similar design, which will handle our ferry
business, and that this operation be concluded before February 28th, 1953. Did you mean by that that they should get
a new boat for the service continuously, or just as a substitute?
A. I was recommending· that they purchase or secure the
·
Accomack or some boat similar, to replace the
page 73 ~ Elisha Lee entirely. I think I also indicated that
· the reason for that was that the lease ran out in
November, and that I didn't think we were justified in spending large sums in the repair.
Q. Did you get a written reply to that?
A. No.
Q. Later on you made an application to the Virginia Ferry
Corporation for a substitute boat f
A. Y e.s, sir.
Q. vVas that done on your own initiative, or pursuant to
instructions from your superior 1
A. As it has been done previously any time the boat went off,
it was on order that I should arrange for substitute service, so
I could apply to his Honor, the Judge, to substitute it while
the boat was under repair.
Q. That didn't require instructions from your superior?
A. No.
Q. ·when you were advised by the Virginia Ferry Corporation that they didn't have a boat available, you immediately
notified your superior 7
A. Yes, sir.
Q. About wl1at date was it that you were advised that a
boat was not available?
A. January 30th at the meeting in Philadelphia. You mean
by my own management?
page 74 } Q. By the Virginia Ferry Corporation?
A. I believe I got the letter on ,January 19th.
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Q. When did you advise your superior of the contents of
that letter f
A. I wrote to Captain Garrison the same day, January 19th,
and sent a copy to my superior officer.
Q. Did you advise them of anything specific, or just send
a copy of your letter
A. I sent a copy of the letter, and talked on the telephone,
·
and told them I had been turned down.
Q. And then you were called to Philadelphia for a meeting
on the 30th of January 1
.
A. Yes.
Q. And you have named ·numerous officials of The Pennsylvania Railroad Company and the New York, Philadelphia
& Norfolk Railroad Ferry Company that were there, and also
named Mr. J.P. Newell as being there?
A. Yes, sir, I have.
Q. And have identified Mr. Newell as president of both
Ferry Companies Y
A. Of the New York, Philadelphia & Norfolk Railroad
Ferry Company, and operating vice-president of the Pennsylvania Railroad. I believe the record shows that he is
also president of the Virginia Ferry Corporation, but I am
not in a position to verify that.
Q. What was the purpose of the meeting of Janpage 75 ~ uary 30th f
A. The purpose of the meeting was to decide
whether it was possible to get a boat, in the event it was impossible, what steps we would have to take in order to handle
the public. We had an obligation to the public, that if the
Coast Guard took this boat out, we would have to provide
some means, or notify them.
Q. What steps were taken in that meeting to procure a boaU
A. I was merely there to give my side. There was no conclusion reached when the meeting broke up and I left-when
that portion of the meeting wl1ich I attended, broke up, no
decision had been arrived at other than at that time they
weren't in a position to furnish a boat to substitute for the
Elisha Lee.
Q. You were not in a position f
A. The Pennsylvania Railroad, of whom I had asked assistance in furnishing a boat.
Q. What discussion took place in that meeting about getting
a boat to replace the Elisha Lee?
A. It was pointed out what I had done. Letters I had written to Virginia Ferry, and the fnct that they turned them
6
/
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down, a.nd there was· also discussion that high officials had
talked to high officials in the Virginia Ferry, and that they
had been turned down, too, and ahm whether another boat was
available, and it was stated that there was none available.
Q. Was any other boat mentioned i
page 76 } .A.. Yes, it was.
Q. What boat 1
.A.. The S. S. Messick.
Q. Was there anything said about negotiations having taken
place to procure that boat7
.A.. Yes. I know the Messick had been inspected, and found
not- of th~ type suitable for this service.
Q. Who made that inspection?
.A.. I am not in a position to say.
Q. But a Pennsylvania Railroad official made the inspection ?
A. I am not in a position to say. I just heard that it. bad
been inspected and was not suitable.
Q. They had thought about procuring the Messick 1
A. Yes.
Q. And did they give any reasons for her not being suitable!
.A.. Yes. They gave reasons. She was an open boat, a short
boat. There were numerous reasons, which I believe the
Superintendent of Floating Equipment will be able to elaborate on.
Q. vVere any other reasons given for not obtaining a boaU
A. That's all I recall. There was, of course, discussion of a
great deal of money being required.
·
Q. You spoke of high officials of the various companie~
being there. You couldn't have a much higher official than
the president could you f
page 77 } A. The president of the Pennsylvania was not
there.
·
Q. I an speaking of tl1e presid,mt of the two ferry companies. He was there, was I1e not?
A. He was.
Q. Did he make the statement in that meeting·, as president
of the Virgfoia Ferry Corporation, to himself, as president of
the New York, Philadelphia & Norfolk Railroad Ferry Company, that he couldn't let himself liave a boat?
A. I didn't bear Mr. Newell talking to himself, no.
Q. So you are unable to say what kind of mental processes
he went through when he declined, as president to Virginia
Ferry Corporation, to let himHelf l1ave a boat T
A:I am not a Houdini. I cannot tell what goes no in a
man's mind.
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Q. YOU were present here at the hearing on February 25th,
were you not?
A. Yes, sir.
Q. And you heard the Court's order directing your company to continue its service?
.
A. Yes, sir.
Q. And were there any officials of the Virginia Ferry Corporation here that dayT
A. I believe that Captain Garrison was here. That I can
vouch for. And I believe there were one or two
page 78 } others.
Q. ·what position does Captain Garrison hold
with the Vrrg·inia Ferry Corporation ?
A. I understand that he is general manager.
Q. Is he here today Y
A. I haven't seen him.
Q. Following· the entry of this order, which you were aware·
of, and which your general manager, Mr. Schwab, was aware
of,-1\fr. Schwab was here that day Y
·
A. Yes, he was.
· Q. Did you make further requests to the Virginia Ferry
Corporation for a boat 1
·
'
A. No. They had-That matter was handled by Mr.
Schwab and his superior officers in an effort to put the greatest pressure on th~ Virginia Ferries.
. Q•. Did you receive instructions to make any further request from the Virginia Ferry Corporation¥
A. No, sir, not to the Virginia Ferry Corporation. I was
instructed, and Mr. Williams was told to approach the Coast
Guard as quickly as possible to get an extension of the certifl- :
cate of the Elisha Lee for thirty days, for the purpose of
complying with the court order. ··
1 ,1
. Q. The only thing you did '!as make application for exteru-·
sion of the Coast Guard certificate after the o,rder was entered?
.
·
·
page 79 ~ A. That is correct. Mr. Williams did.
Q. And were unable to get it Y
A. That is correct.
Q. And the record will show that you never came back to
this Court to make any report, or give any reason, for not
being able to restore the service?
A. We filed another petition when we found it was impossible to comply.
·
Q. That was on the 18th day of-?
A. This month.
1

p
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Q. And then you asked· for permission to abandon your
whole line, did you notY
A. That is correct.
Q. And that is all you have done to explain to this Court,
during aff of this time, why you have been in disobedience of
the Order of this Court?
A. I wouldn't say that's true.
Q. Will you say that is all you know of that you have donef
A. All we have said this morning is in line with that.
Q. And th.at is all you did from the 25th of February to
this day?
A. ,ve endeavored to put forth an effort to secure boats.
My company, the Pennsylvania Railroad, put forth effort to
secµre boats. I called the general manager~s atpage 80 ~ tention to an offer of a boat at Portsmouth, and I
understand that the general manager ordered that
that boat be inspected, and it was inspected.
Q. ·what boat was that?
A. One of the boats that was operated by the PortsmouthNorfolk ferry. Off-hand, I don't recall the name.
Q. The question I asked was did you, between the 25th day
of February and this date, make any report to this Court of
your inability to comply with its order of the 25th of February, other than to file your petition on the 18th of March requesting permission to abandon?
A. To the best of my knowledge, that is correct.
Q. In this meeting that took place on the 30th, I take it
that there was a definite understanding on ,January 30th that
you would discontinue the operation f
A. I didn't say that. I said that on January 30th, I was
told that up to that time, we had not been able to secure a
boat, and I left there with the definite impression that our company was still trying to secure a boat.
Q. Were you given any instructions about the changing of
freig·ht service, or discharging of employees at that time?
A. No, sir, I was not.
Q. It is true that on or about the 3rd of February, your
company issued an embargo on freight, is it noU
page 81 ~ A. That is correct.
Q. Was that decision discussed on January 30thf
A. There was some reference that the lmsines~ interests
would have to be protected in a failure to secure another boat,
and the notices which you referred to this morning were
various notices that went out to the public here only, in protection of those interests, to advise these people of the possi-
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bility that when they got to Cape Charles, there might not ·be
a boat there. Had we been able to secure a boat, we would
have canceled those notices. We couldn't wait until the lai;t
minute.
Q. You had decided at that time that you couldn't get a boat.
A. That there was no boat available a,t that time, we were
still pursuing a boat.
Q. And you accordingly issued these notices to conductors,
ticket collectors, and so forth, and issued the embargQ on
freight, on or about February 13th 7
A. You Honor, in all due respect to this Court, we also have
an obligation to the traveling public.
Q. You understand my question, and you have lawyersThat was a simple question. will you read it back to him Y
Note: The question was read to the witness by the stenographer.
A. The Pennsylvania Railroad did issue those bulletins and
instructions, and had them put out, which is an orderly p~ocedure, because of the wide distribution which has
page 82 ~ to be made. This been done many times in the past.
If a boat had been secured, it could have been canceled. Cancellation is a matter of one day. Distribution
is a matter of weeks.
Q. Your boats connect with your trains from Cape Charles
to New York, do they notf
A. The Elisha Lee, yes.
Q. You ran no other service except the boats that connect
with the New York trains, did you?
A. Let's put it this way. The two night trains are New
York transportation. There was a Philadelphia day train,
with a connection for New York.
Q. But the boats and trains connectY
A. Yes.
· Q. Hasn't your company filed a petition with the State Corporation Commission, asking permission to take off the two
nig·ht trains Y
A. Yes.
Q. Do you know what date that petition was filed Y
A. I should know. I signed the petition.
Q. Do you know about the date?
A. The hearing was set for April 8th.
Q. Do you know what date you filed that petition f
A. No. You people have it here in the record.
)
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Q. While he is looking for that, I will ask you this. In that
petition didn't your company state that it was arpage 83 } ranging with other lines to substitute a service from
Norfolk via Petersburg, Richmond and Washington, to Philadelphia and New. York T
A. That is correct. The Norfolk area asked for that service.
Q. When was that decision made Y
A. What is .the date of the petition i
Q. The 4th of March, 1953. Who made the decision to do
that?
·.
A. Higher management.
Q. Did they make it on that date, or prior to that f
A. I presume it was made on that date.
Q. When did you get instructions to do that t
A. On that date.
Q. When did you give those instructions to Mr. Mears f
A. On that date.
·
Q. When did he prepare the petition t
A. He prepared several petitions.
·
Q. What do you meant
A. It was not approved until that date.
Q. When did he prepare the several petitions f
A. I presume the day ·before, and the day prior to that. I
think he v.rorked on it a couple of days.
· Q. Who had to approve them t"
A. I signed the petition.
Q. Who approved them Y
A. Higher management.
page 84} Q. Hig·her management wheref
A. It came through Mr. Schwab.
Q. Where was approval obtained¥
A. I obtained approval from Mr. Schwab.
Q. When did you submit the petitions to· Mr. Schwab that
had been disapproved Y
·
A. If I ani correct, the day" before. Either March 2nd, ·or
March 3rd, I believe.
·
Q. As a matter of fact, hadn't these decisions been made
weeks before that you were going to file this application with
the State Corporation Commission to take off' tbe trains at
the same time that you filed the petition for temporary snspen. sionY
. A. Certainly not in my mind.
.
Q. Had you heard it discussed before, tllat these trains were
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contemplated being taken off, or permission sought to take
them off?
<
A. Yes. I have heard it discussed. We discuss all railroad
operations.
Q. Wasn't it discussed in that meeting of January 30th Y
A. It was discussed that the Norfolk area was after a serYice of that kind, but it was not decided, and there was no decision made at that time.
Q. How did that happen to. come up in a meeting called
to find out about a steamer Y
A. Because at that meeting they were endeavoring, if they
failed to find a steamer, to find what alternatives they had,
and the train by way of Richmond and Washington
page 85 ~ was suggested as an alternative.
Q. Was it an afterthought, or the primary motiveT
A. An afterthought, in my opinion.
.
Q. It had never occurred to the Pennsylvania Railroad
before that time T
A. I will say yes. I said before that the Norfolk area have
been after a train of. that type for many years. That is a
matter of record.
·
Q. And you say it was discussed just incidentally on Jannary 30th?
·
·
A. As an alternative in case we could not get a boat to take
the place of the Elisha Lee .
Q. And you now have this petition asking for P.ermission
to change this service T
A. That is correct.
Q. I hand you a timetable of the Pennsylvania Railroad,
printed 'Effective March 1st, 1953', and ask you if y.ou can
identify that T
A. Yes, sir, it is a Pennsylvania Railroad timetable.
Q. Printed and got out by the Pennsylvania Railroad Y
A. That is correct.
Q. Will you look in that, and see if it provides for service
from Norfolk through Petersburg and Richmond, and on to
Philadelphia and New York?
A. Mr. Ayres, we have had a sleeper out of Norpage 86 ~ folk to New York, by this same route, for many
years.·
·
Q. ,vm you look at that timetable?
A. That service is here, yes.
Q. The same service that has always exi~ted T
A. It existed in 1940 and 1941, when I lived in Norfolk.
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Q. Has there been any change in that servicef

A. Maybe a change in the schedule.
Q. Any change in the schedule from what it was prior to
March 1stf
A. Yes, sir.
e don't get out new timetables unless there
are changes.
.
.
Q. ·what changes are made in the trains from Norfolk to
New York!
A. By way of Petersburg. If you will give me the old schedule, I will tell you.
Q. Does it show any service from Cape Charles to Norfolk?
A. No, sir, it does not.
Q. Your old timetables did, did they not I
A. Yes, sir.
Q. Do you have any idea when that was printed Y
A. This timetable was probably printed-maybe the previous week-within three or four days prior to March 1st.
Q. Somewhere around the 25th of February, you thinkY
A. I will say this. That on the 25th of February, I asked
for a schedule, and they said that they were not available.
Q. But they were printed prior to March 1st,
page 87 ~ were they not Y
A. Yes, sir.
Q. And you had decided at that time there would be no
more service between Cape Charles and Norfolk?
A. On March 1s.t Y
Q. Yes.
A. Yes, sir.
Q. Was it printed subsequent to February 25th Y
A. I am not in a position to say when that timetable was
printed. I will say this, Mr. Ayres. The first copy of that
timetable that I received was after March 1st, and I wrote to
the passenger traffic department, asking for a special issue
of that timetable, because the State Corporation Commission
had asked for a copy, and, in endeavoring to secure it, I know
it was not in print at that time.
·
Q. But, after this Court's order on February 25th, this
timetable, eliminating the Cape Charles to Norfolk transportation, was distributed by your Company?
A. Yes, sir.
·
Q. To come back. On this through service-New York,
Philadelphia, Richmond, and Norfolk-you have always had
this service Y
A. One sleeping car.
Q. What is the difference in this contemplated service you
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are going to render, and the service shown on this timetable?
.A. The contemplated service is a complete train
page 88} which will run through, without change of coach
passengers. The service now is Pullman service, in
which the people go to bed, and the various railroads change
the pullman car. The coach passengers must change from
one train to another.
Q. On this new schedule do your coach passengers have to
change?
A. They change at the present time, yes .
. Q. Was it contemplated when this schedule was published
that they would have to change Y
A. Yes, sir.
Q. On one of these schedules, I notice~ that there are no
coach passengers-Train 108, I believe you call it. Is that
correct?
·
A. Yes, that is correct. There are no coach passengers if
that is what it says.
Q. There are coaches on all trains except 108?
A. There are no coach passengers on that train then.
Mr. Ayres: If your Honor please, I would like to introduce this timetable in evidence, and have it marked as Defendant's Exhibit No. 6.
The Court: Admitted.
Mr. Ayres:.
Q. I hand yon two mimeographed sheets, bearing the
heading New York, Philadelphia & Norfolk Railroad Ferry
Company, and the address, Cape Charles, Virginia, and I
will ask you if you can identfy them?
page 89 } A. These are very similar to them.
Q. Were they printed in your office at Cape
Charles?
A. I presume they were.
Q. Can you identify them as being mimeographed sheets
from your office f
A. I would say yes. There is no point in not.
l\tlr. Ayres : If your Honor please, I would like to introduce
these as Defendants' Exhibits No. 7 and No. 8.
The Court : Admitted.
Mr. Ayres:
Q. I hand you Exhibit No. 7, and ask you to read that to
me, please.

r
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.Note: Witness read the Exhibit No. 7 to the Court.

Q. And that is to be signed by whom Y
.
A. Underlined by the Boatmaster, but not signed.
Q. I hand you Exhibit No. 8, and ask you to read that to
the Court.
Note: Witness read Exhibit 8 to the Court.
. Q. Have any of those blanks been filled in, and distributed
to personnel of the New York, Philadelphia & Norfolk Railroad Ferry Company t
A. Yes, sir, they have.
.Q. And certain personnel of the Railroad Fen-y Company
have been notified, pursuant to this last notice of the abolishment of their jobs!
A. Yes. At this time, yes. But these notices were not issued until after the Elisha Lee had gone to the shipyard, been
inspected, and it was determined that they would be
page. 90 ~ off the run for an undetermined amount of time.
·
Q. When you say' abolish' that sounds like forever.
. A. That is the agreed upon and specified wording with our
labor organizations, and must be worded that way.
Q. When jobs are abolished.
A. Even if they are laid off for one day.
Q.' What do you mean on this when you say you may exercise seniority in accordance with. the roster.
·
A. If a man's job is abolished, that particular man has the
1·ight to exercise his rights as to his standing on the roster,
and jump any man junior to him.
Q. All captains, mates, engineers, etc. on the Railroad Ferry
will lose their jobs by this abolishment, won't theyY
A. Lose their employment.
Q. Lose their jobs with the Railroad Ferry CompanyY
A. That is correct, but they have rights to jump the Pennsylvania tug boat service.
· Q. That is what I want. What does that seniority right
give them in connection with the Pennsylvania Railroad Y
. A. You will have to talk to the various crafts, or the licensed
personnel.
Q. Will I be accurate in this-That generally speaking, that
gives these employees of the Railroad Ferry Company, cer-
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page 91

~

tain rights of seniority over the Pennsylvania Railroad Employees T
A. If they hold seniority on the joint roster with

them.
Q. In other words, the labor contract is the master contract
with the Pennsylvania Railroad Y
A. That is correct. There are some groups in the Ferry
Company that doesn't have a joint roster, and they are out
of a job until the Ferry Company resumes operations.
Q. But other groups do have it T
A. Yes. It depends 011 the group of men.
Q. The Elisha Lee also carried freight, did it not?
A. A small amount, as LCL freight-that means 'less than
car lot' freight.
Q. Did she carry that under a Pennsylvania Railroad bill
of lading?
A. Yes, sir.
Q. And what substitute service has been made for this
freighti
A. No substitute service made for LCL freight. An embargo has been placed cm that freight.
Q. I believe you testified that you made no contract arrangements with any bus company to take care of these passengers
from Cape Charles to Norfolk?
A. We have no bus under contract.
Q. And .the only way a passenger can get from Cape Charles
to Norfolk is by Trailway Bus Y
page 92 ~ A. Yes, and pay his own fare.
Q. So neither the New York, Philadelphia & Norfolk Railroad Ferry Company, nor The Pennsylvania Railroad Company, has made any arrangement for substituted
service at all, have theyf
A. Not as a Pennsylvania Railroad operation.
Q. What time does the morning train get in from New York
to Cape Charles?
A. It gets in here at 5 :40 A. M.
Q. What time does the Trailway Bus leave?·
A. ,vhen they have one bus, at 7 :30. One at 6 :30 and one
at 7 :30. The reason they wait until 7 :30 when there is only
one bus is to accomodate Pullman passengers.
Q. It is entirely up to them whether they run one bus or
twoY

A. That's right.
Q. A coach passenger, then, would have to wait from 5 :40
until 7 :30, when they run one bus Y
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A. That's correct. However, I might say the arrival time
in Norfolk is within twentv-five minutes of the old boat time.
Q. You have no arrangement for any service to the great
peninsula area where General Montague comes from Y
A. Yes.
Q. vVhat service?
A. The Trail ways carry them to Little Creek, the NorfolkSouthern Bus Company is operating between Little Creek
and Willoughby Spit, and the State ferry from
page 93 ~ loughby Spit to Old Point.
Q. And they have to buy separate tickets, and
make transfers, at all those points Y
A~ That is correct. It is not a railroad operation.
Q. So then again, the Ferry Company and the Pennsylvania
Railroad have done nothing to substitute anything for that
service¥
A. They used every effort to have that service established.
Q. But so far as they are concerned, they have done nothing?
A. I wouldn't say that.
Q. Have they chartered motor buses Y
A. They have not chartered any buses, but the service was
not there prior to March 1st.
.
, Q. And you haven't incurred any expense in that connection, have you?
A. As far as I know, I am not in a position to say. I didn't
make the arrangements.
Q. You also operate a train that comes down on Sunday
nights, or Monday mornings, don't you Y
A. That is correct. We call it the furlough train-No. 459
leaves New York City at 9 P. M. on Sunday night, and arrives
at Cape Charles at 2 :30 A. M. on Monday morning.
Q. How long has that train operated Y
A. It was operating when I came here as superintendent. I
don't know for how long prior to that time. That was June
1st, 1951.
Q. And that train has a boat connection to Little CreekY
A. Yes, sir. The Virginia Ferry.
page 94 ~ Q. What boat makes that connection?
A. The Virginia Ferry Corporation.
Q. And the Virginia Ferry Corporation is still kind enough
to let you have a boat for that Y
A. It is their operation.
Q. Do they operate the train Y
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A. We operate the train.
Q. And it is just by coincidence that they run a boat to meet
iU
A. They meet our schedule.
Q. Who sells the tickets?
A. They are sold on the Virginia Ferry.
Q. ·who sold them prior to the 25th of F1ebruary l
A. They could be purchased either on the ferry, or purchased in New York, or Philadelphia.
Q. You could buy a ticket straight through from Philadelphia to NorfolkT
A. Let me get this straight. You could buy a ticket from
New York or Philadelphia to Norfolk, and the passengers
get off at Cape Charles, and the Virginia Ferry Company
would honor that ticket on their boat, or they could wait over
for the Elisha Lee, and go to Norfolk where the ticket called
for.
Q. How did it happen that the Virginia Ferry Corporation
honored that ticket?
A. It was a lucrative business. Sometimes there were as
high as eight hundred passengers.
page 95 } Q. What would be the mechanics of honoring
those tickets for the Virginia }-,erry Corporation
to get paidY
A. In honoring our tickets? I presume that they take up
the tickets and turn them over to the Pennsylvania Railroad,
and would then be reimbursed at the standard charge of·75c,
plus tax.
Q. That arrangement had been made beforehand between
the Pennsylvania Railroad ~nd the ,Virginia Ferry Corporation, had it not?
A. I am not in a position to say. I don't know about who
made the arrangements. It was here when I came here.
Q. Is it customary for one railroad to honor the tickets, of
another railroad without prior arrangements?
A. There is usually an arrangement. It is a customary
thing to do-to honor tickets.
Q. What change has been made since February 25th, 1953,
in the honoring of those tickets Y
A. We only sell tickets to Cape Charles at the present time.
Q. So now a man has to purchase a ticket on the Virginia
Ferry Company boat?
A. That's right. We are not in a position to furnish the
Elisha Lee service if they want to wait until morning.
Q. Of course, you furnish really the same service at Little
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Creek that you furnished before, do you not f
A. We only furnished service from Cape Charles
to Brook A venue, Norfolk.
Q. The passenger has the same service now, doesn't heY
A. By the Virginia Ferry Corporation, and that is a separate operation.
Q. You spoke of the chartering of the Accomack. Did you
actually, in the cases where you used that vessel, have a written charter agreement Y
A. Yes. For which I paid $500.00 a day, in addition to the
cost of the engine crew.
Q. What revenue does the Virginia Ferry Company get
· from the New York, Philadelphia & Norfolk Railroad Ferry
Company for the use of its terminals on that run!
A. I do not have those contracts. The agreements are in
Philadelphia, so I am not in a position to say, but I do know
they have certain rights into Cape Charles, and maintain
certain portions of the dock facilities. The dock at which
they come in at' Cape Charles is maintained by the Virginia
Ferry.
·
Q. And you don't know what the arrangement is?
A. I don't have that, no, I am sorry to say.
page 96

~

The Court : Do you mean to say that the Virginia Ferry
Corporation sends a boat in to the dock at Cape Charles Y
A. Yes, and they maintain the dock.
page 97

~

The Court: Who maintains the dock Y

A. The Virginia Ferry Corporation.
The Court: By virtue of what authority do they exercise
their own judgment in calling Cape Charles a terminal. I
thought that this Court had transferred that terminal f
A. I am not in a position to speak for the Virginia Ferry
Corporation.
The Court: I thought that you were. You have given this
Court information.
·
A. I can only say that they maintain a dock at Cape Charles.
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The Court: I don't think that they have gotten the permission of the Court to do that.
A. I am not in a position to say.
Mr. Ayres:
Q. Do you know what date these jobs were abolished for the
men employed by the New York, Philadelphia & Norfolk Railroad Ferry Company 1
A. No, but I will say it ,vas-Oh, sometime around the 10th
of March of this year.
Q. '\Vasn 't it around the 4th of March for the clerks and
truckers?
A. You said the men on the Elisha Lee.
Q. I said the ferry service.
.
A. It may have been March 4th. That may.be true. We
made some reductions in force, but the boat men were carried
to the shipyard with the Elisha Lee, with the hope that the
inspection would prove the boat sea-worthy.
page 98 ~ Q. Have you closed your ticket office at Old
Point?
A. I have not.
Q. Have you reduced the personnel?
A. Yes, sir.
Q. How many men are there?
A. An agent, and a clerk.
Q. How many are customarily there?
A. "'\.Ye have, prior to March 1st, an agent and two or three
clerks, and three or four dockmen.
Q. What has been done with the railroad equipment there?
The unloading· equipment?
A. It has been moved to· Cape Charles. You mean the
trailers? They were brought to Cape Charles.
Q. So that point has been abandoned for all practical purposes I
·
A. I wouldn't say that.
Q. ,vhat would you say?
A. If the Coast Guard had given us an inspection certificate,
~o that we could have put the Elisha Lee back in service, it
would have gone back, and nothing has been done at Old Point
that would prevent us putting it back in service today.
Q. You still say that, in view of your petition for abandonment!
A. Not today. I said at that time, it was.not. It wasr;i't
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until after we had the complete inspection of the
Elisha Lee that we knew where we stood..
Q. Do you know what equipment was removed
from the Elisha Lee the last time she came into Cape Charles?
A. The average dirty linen.
Q. I mean equipment that you didn't remove on any ordinary run f
A. I don't know of any.
Q. Didn't you take all the dining room chairs off?
A. No, sir.
Q. You have also removed your railway equipment from
Brook Avenue to Cape Charles, have you not?
A. Yes, sir. You mean trailers that we use to handle
freight?
Q. Yes.
A. Yes, sir.
Q. Have you been to the terminal at Willoughby?
A. Yes, sir, I have.
Q. Do you know how far a passenger has to walk from the
bus to the terminal Y
A. I would say a distance of maybe two hundred yards.
Q. Has any arrangement been made to carry ladies' baggage, or anything of that sorU
A. Not that I know of.
Q. Is there any waiting room there Y
page 100 ~ A. I am not in a position to say.
.
Q. Any waiting room at the bus terminal?
A. I am not in a position to say. You would have to ask
the State Highway Department. If they haven't, they should
furnish one. I know you make the Railroad Company furnish them.
Q. The New York, Philadelphia & Norfolk Railroad Ferry
Company used to furnish a ferry, too.
A. I am sorry we don't.
Q. Do you know how long they have furnished a ferryY
A. From reading history, back to 1885.
Q. Approximately seventy years Y
A. In that neighborhood.
page 99

~

That's all.
By Mr. Lyman:
·
·
Q. Mr. Lingenfelter, you testified this morning about a numbe.r of instances-in the past few years when the Elisha Lee was
temporarily removed from service, and substitute vessels
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were placed in service. On those occasions, were any employees' positions abolished 1
A. Usually, we gave them their vacations during that
period.
Q. In other words, there were no lay-offs, and no jobs abolished on those occasions. Is that correct?
A. I have no personal knowledge. We are always increasing or decreasing our force, according to our operations, but
usually we endeavored to give as many employees
page 101 }- their vacations as possible, but there were no
doubt some people who had their jobs abolished
for a period.
Q. Do you know of any such instances 7
A. No.
Q. Who decides when forces are to be reduced and jobs
abolished? Who makes the decision?
A. The superintendent is responsible ..
Q. Then is is your decision, as far as the Delmarva Division
is concerned?
A. That is correct.
Q. So it was your decision to abolish these unnecessary positions that were abolished as of March 7th Y
A. Unfortunately, yes. If I allowed them to sit around for
a week or more, doing nothing, I was forced from an economical standpoint to get my force in line.
Q. It was your decision 7
A. It was.
Q. That was the first time you had ever abolished jobs-I
am speaking of you personally-due to the Elisha Lee being
temporarily out of service, was it not 7
A. No, sir. I wouldn't say that was a statement of fact.
Q. What would you say?
page 102 }- A. We are abolishing forces every day, depending upon operation and flow of business.
Q. I realize that. I am talking about abolishing forces, due
to the Elisha Lee's being temporarily out of service.
A. I feel sure we have done in the past.
Q. But you don't recall doing it 7
A. No.
Q. And you are the one who makes the decisions, whether or
not it is done 7
A. That's right.
Q. As a matter of fact, Mr. Lingenfelter, isn't it true that
for temporary shut-downs, such as a day or two, whether on

92

Supreme Court of Appeals of Virginia

Maurice H. Lingenfelter.
your boat, or in a railroad job, or any other railroad operation, .
it is not customary_ to issue a notice· that a job is being
abolished t
A. When we have an exact kn.owledge of how long a ,job will
be, we don't. If we have no knowledge o-f the exact time, then
our usual procedure is to make an abolishment, and then reaffirm the job.
Q. In this particular case, did you have an exact knowledge
when the notices were issued.
A. Indeed, I did not. I do not have even at this date. I
4on 't know how long these jobs will be abolished.
Q. Didn't you just say a minute ago that you don't abolish
jobs unless you had exact knowledge!
page 103 ~ A. I didn't say that. I said that sometimes we
hold on a job if we have exact knowledge that it is
of short temporary duration. If we do not have any knowledge of how long the work" will be lacking, it is our usual procedure to abolish and re-establish when the work comes back.
· Q. In·this particular instance, you did have knowledge that
it would not be a short suspension of service?
A. Let me say thisQ. Just answer my question.
A. I held back abolishing those jobs for a considerable time
after the Elisha Lee went to the shipyard, until I had notice
of the Coast Guard inspection that it would take a considerable length of time to put the vessel hack in service, and then
we abolished the jobs.
Q. Let me ask y~u this-About that point you just raised.
When did you receive word of the results of the Coast Guard
inspection 7
A. I would sav-It went on about Mareh 4th-1\farch 2nd
-·about the third or fourth day, we had some preliminary reports that indicated-Say it was March 4th that we had
enough preliminary reports from the Coast Guard to indicate
a considerable length of time.
Q. When was inspection completed, so that their men left
the boat, and it was returned to your care and custody Y
A. The .inspection is not completed until the
page 104 ~ items have lJeen repaired, and a certificate issued.
.
They have the right to go hack at any tirn~.
Q. Let me reframe the question. ·when was the boat released to you, subject to those conditions for whatever repairs and reconditioning you might· have to make?
A. The boat has not been released to me as operating super-
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jntenclent. It is released to me by the Superintendent of
Floating Equipment, when the vessel is repaired.
Q. Do you know when the Coast Guard made the boat available to your company for repairs f
A. I do not have that knowledge.
Q. You don't know whether or not is is released yet t
A. No, sir. That is Mr. Abbott's prerogative.
Q. And his title is whaU
A. Superintendent of Floating Equipment.
Q. And he hasn't given you any information T
A. No.
Q. Do you know whether Mr. Abbott has undertaken to
commence any repairs on the Elisha Lee?
A. I do not know that. I haven't seen the Elisha Lee since
she left here the night of February 28th, 1953.
Q. vVe have a summary of some of your answers to Mr.
Ayres' questions. Would it be fair to say that
page 105 ~ commencing on March 1st of this year the Pennsylvania Railroad on its line down to Cape Charles
has terminated its services at Cape Charles, where it previously served Norfolk and Old Point Comfort, both for passengers and freight service?
A. It has terminated its passenger service at Cape Charles.
(~. How about freight?
A. That still goes to Norfolk.
.
Q. But you have terminated freight service to Old Point?
A. LCL freight service. "\Ve never had anything else.
Q. You embargoed freight T
A. We have no tracks at Old Point. We just carried LCL
freight to that point.
Q. So that, as far as passenger service is concerned, that
has now terminated at Cape Charles. So far as freight service is concerned, the service you previously maintained from
Cape Charles to Old Point, and from Old Point to Norfolk,
has been discontinued, and you now merely have service from
Cape Charles to Norfolk?
A. Vv e still have the car-load service, and the LCL service
to Norfolk is moved over by way of Little Creek.
Q. How is it moved? On boats of the Virginia Ferry Corporation?
A. No, sir~ 011 Pennsylvania Railroad boats.
That's all.
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~

MR. J. A. SCHWAB,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Mears:
Q. Your name is J. A. Schwab!
A. That's correct.
Q. Where do you reside f
A. Philadelphia.
Q. By whom are you employed?
A. The Pennsylvania Railroad.
Q. Are you connected-do you have an office with the New
York, Philadelphia & Norfolk Railroad Ferry Company Y
A. I am general manag·er of both companies.
Q. How long·. have you been connected with the Pennsylvania Railroad, and with the New York, Philadelphia & Norfolk Railroad Ferry Company Y
A. I have been with the Pennsylvania Railroad Company
for twenty-five years, and have been associated with the New
York, Philadelphia & Norfolk Railroad Ferry Company at
various times-probably something under ten years.
Q. Mr. Schwab, did you receive a report from Mr. Lingenfelter sometime in November, concerning the condition of the
Elisha Leef
A. That's correct.
page 107 ~ Q. Will you please state what that report was?
A. It was referring to her condition on November 28th, and introducing to my attention that the Elisha Lee
was in far more depreciated condition than originally anticipated, and he recommended to me that we either charter or
purchase another boat to substitute for her.
Q. What did· you do, if anything, after getting that report 1
A. I checked with Mr. Abbott., Superintendent of Floating
Equipment. He had already made.his inspection of the Elisha
Lee, and said that his report was on the way in to. me. I received tbat about December 1st-around the first of December. His report was pretty much along the lines of Mr.
Lingenfelter's letter, and I, in turn, also recommended that
we obtain the Accomack, and that we ought to get her soon
enough so we could go in service on the regular run prior to
February 28th.
Q. Was that an oral report, or a written one?
A. I believe you have it. A written report.
Q. Do you have that report Y
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A. I believe it is in the file there. I can quote pretty well
what was said. There were quite a few things wrong with the
boat, and it would require an expenditure in excess of $200,000.00, and it was his judgment that we obtain another boat
to replace the Elisha Lee.
Q. ·what did you do after getting that report?
page 108 ~ A. It was either the same day, or the day after.,
that I had a long conference with my vice-president, 1\fr. Smith. I took Mr. Smith the two reports from the
Superintendent, and the Superintendent of Floating Equipment, and suggested to him at that time that perhaps we could
purchase the Accomack from the Virg·inia Ferry Corporation,
or, in the event it could not be purchased, to charter it, to substitute for the Elisha Lee, and in my judgn1ent, we should get
it promptly so that we could put it in service by February
28th.
Q. Do you remember when that was?
A. About December 3rd or 4th.
Q. ·what was then done f
A. He carried on from there., talking to me from time to
time about it, and I know there was a meeting on December
23rd, because I saw Mr. George Junkin, Captain Garrison,
and Mr. Chandler, and Captain Garrison and Mr. Chandler
stopped in my office, and I asked Captain Garrison at the time
about the Accomack, and said that he would certainly be doing me a personal favor if be could see his way clear to release·
the Accomack to us.
Q. That was on December 23rd?
A. Yes, and his reply was that he would like to accommodate me, but that he had bis own service, and I said that he
would be thrashing that out with Mr. Smith.
page 109 ~ Q. That was the meeting-Mr. Smith is the
vice-presidenU
.A. That is correct. And be is also Vice-President of Operations of the Nip and N Ferry.
Q. You didn't attend that meeting?
.
A. No., but he advised me afterward that Mr. Junkin told
him that be couldn't spare the boat, and that l\fr. Smith said
then tllat be would handle it with Mr. Newell.
Q. They reported to you, then. Who is Mr. Newell?
A. Vice-President of Operations of the Pennsylvania, and
President of the Ferry Company.
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Q. ·what was next done!
.A. On about January 9th, because of all the pressure I had
put on in connection with getting another boat, I was concerned that maybe we had over-estimated the repairs, and I
got hold of :M:r. Abbott and asked him to get outside people
to look the boat over, so he could either affirm or reduce his
former estimate of the condition.
Q. Was that after you got information that the Virginia
Ferry said it was hopeless to get that boaU
A. I understand that this was after the meeting which :M:r.
Smith had, but negotiations were still going on at the time,
and I felt that at any moment I might be called on to state
definitely that I was positive that the estimates I had handed
in were fair, and would be required to put the
page 110 ~ boat in shape.
Q. Proceed from there.
A. 1\fr. Abbott submitted his report to me in connection with
the outside inspection on January 19th., in wl1ich he confirmed
his original esti:r;nate of the repairs that would be required to
the Lee, and stated that she would be out of service, in bis
opinion, over the ordinary, and that an extensive amount of
time would be required to put her in shape. About then, I
heard from Lingenfelter that be would be turned down by the
Virginia Ferry Company also, on a boat.
Q. Mr. Schwab, did I. understand you to say that two independent inspections were made by Mr. Abbott during the investigation?
A. That's correct.
Q. By whom were they employed-what was their connection!
A. Norfolk Shipbuilding Company.
Q. Proceed on.
A. I then went back to see 1\fr. Smitl1 again, because the
time was drawing short. That was somewhere around-after
the 23rd. I again had conferences with our people and with
the Virginia Ferry people, and this meeting- was called that
Mr. Lingenfelter mentioned, on January 30th. January 30th,
was the first meeting that I was in on with our officers of tl1e
company. 1\fr. Lingenfelter enumerated the people foere at
the meeting. We read and discussed the reports
page 111 } of both ·Mr. Ling-e~felter and Mr. Abbott, because
. I think that some of our hig11er people felt, until
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that time, that perhaps we were over-estimating the length of
time the Lee would be out of service. That was discussed at
that same meeting. We ahw discussed the alternatives,~en they realized that the boat was going to be out of service and that we either had to get another boat, or make some
otl1er arrangements. At the conclusion of that particular
meeting, l\Ir. Lingenfelter was informed by myself that the
prospects of getting a boat, up to that time, certainly looked
bad. Howevei·, if we were going to have to substitute bus
service., it would be taken ca re of by Mr. Smith's office. Following that meeting, after M:r. Lingenfelter left, Mr. Newell
called Mr. ,Junkins, and asked him to come to his office.
Q. That was on January 30th?
A. That's rig·ht. At which time, Mr. Newell told Mr.
JunkinsMr. Ayres: If your Honor please, I think we have gotten
into a -lot of hearsay. Is either Mr. Newell or :Mr. Junkins
heref
A. No.
Mr. Ayres: I object to the repeating of conversations.
Mr. Mears: This statement was made in the presence of
this party, in connection with l1iring or acquiring
page 112 ~ the Accomack.
The Court: It is my recollection that you
gentlemen have been interrog·ating Mr. Lin~;enfelter upon the
conference on January 30th of this year, and that efforts were
made at that meeting.
Mr. Ayres: If your Honor plea~e, on the decisions made at
that meeting·. Vle didn't nsk for conversation.
The Court: I think this is proper. I want to interpolate
here, Mr. Schwnb, in fairness to you and the Court., that when
you speak of this January 30th meeting which the officials of
the Ferry Company and the Pennsylvania Railroad had together-I helieve you testified that is where these matters
came np, about the effort to get tl1e boat, etc. Coming back to
what I said before lunch, as a matter of fact, at some time
around the middle of January, didn't you make the statement
in Norfolk. at a public l1eari11g·, that it was the intention of the
Pennsylvania Railroad to cut out this ferry service, an<l af.:k
them to baf'k the railroad on that? You were so reported in
January. I am trying to follow you now-Do you mean to

,,.-,

~
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sav it was after the January meeting that you made all the

eJ'l'ort to get another boat-after you had said in Norfolk in
the mi<lcllc of January that you proposed to abanpag:c 113 ~ don the night train and tbe ferry service?

·
A. Your Honor., I never made any such statement. I think that occurred on February 6th, in connection
wit.h the alternate service. I think that what your Honor
refers to is a telephone conversation, I believe, with the press
in .January, prior to the 30th, when they quoted Mr. Carpy
in the press as saying that the boat was in bad condition and
tlwre was a possible alternative.
The Conrt: Anticipating the report of the Coast Guard m;
being· unfavorable, and from this evidence, they knew she had
to have repairs, and that it was the purpose of the Railroad
to ab,mdon this night service, and establish an alternate service-I nm just trying· to reconcile the facts. Don't you see
what a perplexing situation it is for me? This order was evidPntly passed upon by your Company long· before your testimony would indicate.
A ..' It ,vas not, however, your Honor.
. The Court: Then Mr. Carpy was improperly quoted?
A. That's what he states. I wasn't there.
The Court: Did you g·et the report at this meeting on January 30tl1? If there were a jury present, I couldn't talk to
you like this, but the responsibility is mine. Diel you get the
repoi't on January 30th from your local counsel here, who interviewed the Court about this very thing in the
page 114 ~ middle of January? I don't think I onght to let
you go on without letting· yon know what quest.ions nre in my mind. You have gone into the workings of
thiR rrwetinµ: of .January 30th, sort of leaving the impression
upon the Court by yom· testimony that it was nrnybe nt that
ineeting- on January 30th, when yon initiated effort!:; to get
some ~mbstituted service for the Elisha Lee, which you expec1ecl to be turned clown by the Coast Guard~ nnd whiC'l1 yon
thought would l'equire too great an expenditure on her to
justify it. I ask you now if you didn't get a report in tlint
meeting- from your local counsel, who had disrm~sed the matr.cr with the Court?
A. I don't recall the details.
Tl1e Con rt : Didn't )~on g·et a report¥
A. Not from local counsel that I know of.
The Court: That. ans,vers my question.
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A. I should like to add, if I may,, your Honor, that in connection with the Elisha Lee, after getting the second report
from l\Ir. Abbott, that tliere was no question in niy mind that
I couldn't justify, as general manager, making the :r;epairs
necessary to put the Elisha Lee hack in service for the time
from then to November 5th. Assuming you could
JJag-c 115 ~ get nu extension from the Maritime Commission,
the expenses, as a g·eneral manag·er, could not be
justified. From tllen on, it was a question of getting another
boat.
The Court: You knew that in November?
A. After the report of January 16th, I confirmed in my own
mind that we couldn't justify putting the Elisha Lee back in
serv-ice.
The Court: You anticipated t.he Coast Guard's report so
definitely that vou must have known., long before inspection,
that you weren't going to use her.
A. Your Honor, I think we used the term 'Coast Guard inspection' perhaps in the wrong light. That simply is an
annual date, whether we wish it or not, that the boat goes out
of service because her certificate is up. I knew. myself that if
the run was going to be continued, after the January report,
on January 19th, or so, that I got from Mr. Abbott, I· knew
myRelf that I coulcln 't justify the repairs.
The Court: That report stemm~d from the information
that came from clown here after the November 24th or 27th
injury.
A. That wns reallv the culmination of it..
The Court: It is 11ard for me to understand, as we go along,
wl(v the Railroad clidn 't make some effort., Jong before the
10th clay of Fehmai·y, to get the consent of this Court for the
indefinite suspension of this service, which is the
page 116 r rea 1 question involved before the Court today.
A. You sec, your Honor, our officers never gave
up their effortr.; to find anotlwr boat. They still hoped they
would come up with another boat to substitute for this.
The Court: The boat business is rather a difficult busine~s
now, is it?
A. Yes, sir.
The Court: There is no open market on boats Y
A. No, sir. I would like to divest myself of the responsihility in connection with any boat~.
Mr. Mears:
Q.. You said that. following that meeting, during a continua-
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tion after l\fr. Lingenfelter left, there was a conference with
Mr. Ne,vell and Mr. Junkins in further reference to acquiring
the Accomack. Tell his Honor what transpired.
A. Mr. Newell told-

Mr. Ayres: I object to the conversation. They are both
employees and they could have been brought here to testify
themselves.
The Court: Ask what was done.
A. Mr. Newell told Mr. Junkins he was going to order him
to turn over a boat. Mr. Junkins said I will refuse, and you
cannot enforce it, because., as president of the
page 117 ~ Delaware and New J erscy Feriies, I have an operating contract, and you do not have the authority.
Mr. Ayres: I object to that statement, and move that it be
stricken from the record, as hearsay.
The Court: You mean that it was just family trouble, and
that it developed into a family scrap f
·
A. !fr. Junkins was not interested in the Pennsylvania
Railroad. I will put it this way. Mr. ,Junkins was interested
in protecting· his service, the Virginia Ferry Corporation.
l\fr. Ayres: I would like to save my point on that-that it
be stricken as pure hearsay.
The Court: The Court sustains the motion.
Mr. Mears : I except.
Q. "What further was done, if anything, at that time? Did
t11at encl the effort to acquire the Accomack?
A. No, it did not. I would like to add that along about in
January, in the office, when I heard about the Messick over
in New York, and got hold of John Abbott, John had already
made an inspection of the boat, and I asked if she could be
made immediately available for the service, and he informed
me it could not be made immediately available, and wasn't fit
for the service.
Q. Did he make an exmnination of that boat
A. Yes.
page 118 ~
Q. That is the Messick referred to here srrnrnl
times today?
A. Yes, sir.
0
{

Mr. Montague: I move to strike as mncl1 of the ans,ver as
.is hearsay about Mr. Abbott's information.
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The Court: It is evidence as to the action these officials
took. I think it is pertinent.
Mr. Montague: I except to the Court's ruling.
.Mr. Mears:
Q. Mr. Schwab, what further was done after that report
from Mr. Abbott?
A. After the hearing on February 25th, and receiving the
order of the court, we proceeded to your office, and I called
Mr. Newell, our president., on the telephone. I apprised him
of the order of the Court to continue our operation, and asked
him again to exert every effort to obtain a boat from the Virginia Ferry Corporation, as that was the only place we could
get a boat that could immediately be put into service.
Q. Do you know what further effort was made to get a Virginia Ferry boat t
A. Yes, sir, I do. On advice of the Vice-President of Operations, and also I believe that you have copies of his letters
to Mr. Junkins and Mr. Junkins' reply.
Q. Did you have any success in obtaining a boat?
A. No, sir.
page 119

~

Mr. Mears: I believe we can save time, if we
identify these at this time. You had them subpoenaed, too.
Note: Mr. Mears presented tl1e letters in question to Mr.
Montague and Mr. Ayres for their inspection.
Mr. Ayres: If your Honor please, the letters being offered
by counsel for the Railroad Company are-the first is a letter
on the-it isn't on prh1ted stationery but has the typed head~
ing- New York, Philadelphia & Norfolk Railroad Ferry Company-dated February 26th, addressed to George B. Junkins,
Vice-President, The Virginia Ferry Corporation, and Pre8ident of the New Jersey and Delaware Company, and signed
hy J.P. Newell. The reply is on Virginia Ferry Corporation
stationery, dated Febrnai:y 28th, and addressed to Mr. Nev{ell
and signed by George B. Junkins. \Ve object to these fotters
on the ground that they arc hearsay and a self-serving declaration, and we have called for certain evidence on subpoena
duces tecum. I understood Mr. Mears to say that our subpoena d·uces tecum brings them for inspection. \Ve can't he
put in the position of having self-serving declarations that
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they want put in the record, and it is up to us whether to offer
them, and to the Court as to whether they would
pag·c 120 ~ be admissible.
The Court: I think you are rig·ht. If it is
pertinent., and you have a witness to testify to them, I will
admit them.
Mr. Mears: We have a witness that they were taken from
the file, and I think we can introduce them that way.
The Court: All right.

Mr. Mears:
Q. You say that you communicated with M!. Newell after
the date of the hearing, and requested that he do what further
he could to try to arrange for a boat t
A. That's right.
Q. Did you inform him of the Court's order?
A. Yes, sir.
That's all. You g·entlemen can take the witness.
CROSS EXAMINATION.

Ry Mr. Montague:
Q. Are you the highest representative here present of the
New York, Philadelphia & Norfolk Railroad Ferry Company,
available to testify on behalf of the Railroad Ferry Company 1
A. I am not listed as an officer of the Company, but I am
the general manager.
Q. Are you the highest officer here f
A. I would sav that I am.
page 121 ~ Q. And is that likewise true of the New York,
Philadelphia & Norfolk Railroad Company?
A. Yes, sir.
Q. A ncl also for The Pennsylvania Railroad Company?
A. That's correct.
Q. You have been familiar with the New York, Philadelphia
& Norfolk Railroad Ferry Company for a number of years?
A. That is correct. .
Q. Can :vou say what amount that Railroad Ferry Company
is now capitalized for-paid-in capitaH
A. I think $2,500.00, as I recall.
Q. And for how many years, so far as you know., l1as the
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}Jaid-in capital stock of the New York, Philadelphia & Norfolk
Railroad Ferry Company been $2,500.00?
.A. I believe since it was incorporated in the thirties. I am
not positive as to that.
Q. I hand you what purports to be a copy of the charter of
the New York, Philadelphia & Norfolk Railroad Ferry Company, and ask you. to examine it, and see if it is a correct copy
of that charter?
A. I would almost have to ask legal advice on that.
Mr. Montague: I don't. mind if you do that.
Mr. Mears: I presume it is a copy of the charpage 122 ~ ter.
Mr. Montague: It was made by the State Cor~oration Commission.

Q. "\Vill you state the maximum amount of capital stock authorized by the charter for the Ferry Company?
A. I believe it is $5,000.00.
Q. Now, Mr. Schwab, were you an official of the New York,
Philadelphia & Norfolk Railroad Ferry Company in the year
1949?

A. Yes., sir. I was general superintendent.
Q. Do you remember a proceeding held in this Court which
involved the application of the Eastern Shore-Yorktown
Ferry for a franchise to operate a ferry between the Eastern
shore and York County, Virginia 1
A. I was not present, but I am familiar with it.
Q. Are you familiar, or not, with the position which was
taken by the New York, .Philadelphia & Norfolk Railroad
Ferry Company in that proceeding·?
A. I understand it was in opposition.
Q. Are you in any wise familiar with the pleadings that
were filed by the New York, Philadelphia & Norfolk Railroad
Ferry Company in that proceeding?
A. No, sir. I am sorry. I am not.
Q. Nor do you, personally, know anything about any of the
allegations set" forth in the petition as to t_he reason for their
opposition to the-ferry?
A. No, sir. I don't recall ever seeing the petipage 123 ~ tion.
Q. Nor do you know whet]1er or not the Railroad Ferry Company did, or did not, allege in that proceed-
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ing· that they had adequate and ample finances to further and
c-ontinue the established ferry: service f
A. No, sir.
Q. Was this gentleman, E. \V. Smith, that you referred to
as having talked to, tlle same man who is a director of the
Railroad Ferry Company t
A. Yes, sir.
Q. And do you know whether he is, or is not, a director of
the Virginia Ferry Corporation¥
A. Yes, sir. He is.
Q. Is he also a director of-Is there also a director named
S. M. Schoter, as I have it-I don't know wl1ether tllat is correct?
A. S. W. Schotter, I think.
Q. Is he also a director of the Virginia Ferry Corporation!
A. I thought that was tl1e question you asked.
Q. I asked first was be a director of tlle New York, Philadelphia & Norfolk Railroad Ferry Company?
A. He is ·not listed as a director. He is listed as our VicePresident.
·
Q. He is not listed as an officer of both corporations?
A. He is an officer of the New York, Philadelphia & Norfolk
Railroad Ferry Company.
page 124 ~ Q. And he is not a director of the New York.,
Philadelphia & Norfolk Railroad Ferry Company.
A. They don't list him as a director. Four directors are
listed here on the left, and he i~ listed as an officer, but be may
be a director, also.
Q. And how about the Virginia Ferry Corporation. Is he
a director of that?
A. Yes, he is.
.
Q. How about Mr. David C. Bevan. fa he a dircdor of hoth
the Virginia Ferry Corporation, and the Ncw York, Philadelphia -& Norfolk Railroad Ferry Company?
A. Yes, sir. He is.
Q. How about your president, J. P. Newell. Is he also a
director of both of those corporations?
A. Yes, sir.
Q. The Virginia Ferry Corporation lms eight directors, has
it not, according to their last report?
A. That is correct.
Q. And four of them are directors of the New York, Philadelphia & Norfolk Railroad Ferry Company, are they not?
A. I note three, and if Schotter is, that would make four.
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Q. All of the stock in the New York, Philadelphia & Norfolk
Railroad Ferry Company is owned by the New
page 125 ~ York, Philadelphia & Norfolk Railroad Company,
and in turn by The Pennsylvania Railroad Company, is it not f
A. That is right.
Q. And the stock in the Virg'inia Ferry Corporation-fifty
per cent is owned by the Pennsylvania system 1
A. Owned by the American Contract and Trust, which is a
subsidiary of the Pennsylvania.
Q. The American Contract & Trust Company is a wholly
owned subsidiary of the Pennsylvania Railroad, is it noU
A. To the best of my knowledge, tllat is true.
Q. And isn't it also a fact that-I haven't the name conveniently before me-I think the Manor Real Estate & Trust
Company. Isn't that a company that is wholly owned by the
Pennsylvania Railroad Company¥
A. Yes.
Q. And the:v own the mortgages on all the vessels of the
Virginia Ferry Corporation., do they not?
A. I understand that to be true.
Q. And isn't it also a fact that the president and the secretm·y and the treasurer occupy identically the same positions
with the New York, Philadelphia & Norfolk Railroad Ferry
Company and the Virgfoia Ferry Corporation-1\{r. Newell,
and Mr. ·wncox and Mr. Fox?
A. I would assume that is true.
pag·e 126 ~ Q. And Mr. Fox is also treasurer of the Pennsylvania Railroad Company?
A. There are so many names-I was trying to look. Yes,
he is. ·
Q. And l\fr. Wilcox is secretary of the Pennsylvania Railroad, in addition to being the secretary of these subsidiaries?
A. That is correct.
Q. Are you familiar with whether the New York, Philadelphia & Norfolk Railroad Ferry Company~ or t]1e Pennsylwmia
Railroad Company bas a lease on the terminal facilities at
Old Point Comfort?
A. At Old Point Comfort, I am not sure of which it is. I
know it is $7,200.00 a month.
Q. Don't you mean $7,200.00 a year?
A. That is rig·bt. And 25% is paid by the Pennsylvania
and 75% by the Ferry.
.
Q. You are ta]king about the basic rental of $7,200.00 a );-ear.
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rrhere are other provisions that we will come to later. The
contract for the rental is with the Pennsylvania¥
A. Yes. I think they are synonomous, anyway.
Q. Lf I show you a copy of an agreement with the United
States Government, can you identify it? I have a witnes~
here, and he wants to go home. If you can identify it, I will
not need to keep him.
Mr. Mears: May I see it firsU
Mr. Montague: If your Honor please, I would
like to introduce this charter in evidence, and have
it marked as Defendant's Exhibit No. D.
The Court: Admitted.
Mr. Mears: I don't know anything about it, and I am sure
Mr. Schwab doesn't. If he doesn't know~ he can say so. I
just wanted to know if it was a correct copy of the lease between the United States Gevernment and the Pennsylvania
Railroad..
·
A. Can I say this, without further legal advice? It appears
to be. I would have to have leg·al counsel check it.
Mr. Mears: I really don't have an idea. I have never seen
it in my life.
The Court: It purports to be what?
Mr. Montague: It is a copy of the lease between the United
States Government and the Pennsylvania Railroad Company.
The Court: It has no certificate on it.
Mr. Montague: It was made by a Govermnent employee.
Mr. Schwab: If the sole point is to show the relation between the Pennsylvania Railroad and the Ferry Company,
there is no question about that.
Mr. Montague: And the amount of the rent.
Mr. Mears: Do you know that the rental is
pag·e 128 ~ $7,200.00 Y
...
Mr. Schwab: Yes. This looks like it.
Mr. Montague: "\Vill you admit iU
Mr. Mears: Yes, I will admit it.
.
Mr. Mont.ague: It is offered, and admitted by stipulation.
as Defendant's Exhibit. No. 9.
The Court: Admitted.
page 127

~

Mr. Montague:
Q. Mr. Schwab, are you familiar with the purport of the
bare-boat charter between the United States of America, Department of Commerce, Mariti~e CommisRion. micl the New
York, Philadelphia & Norfolk Ra.ilroad Ferry Company?
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A. No. I know thnt one exists.
Q. Have you seen it 1
A. No, I haven't.
Q. Have you any information as to its contents¥
A. Oh, yes. I know a resume of it. It expires November
5th, 1953, and is for $6,000.00 a year, as I recall.
Q. Do you know whether the charter agreement provides
that the vessel be returned to the Maritime Commission at
the evpiration of the lease, in.substantially the same condition,
ordinary wear and tear excepted¥
A. That's right.
·
Q. Have you conducted any negotiations with
page 129} the Maritime Commission to ·see whether it can
be chartered out for another ten years!
A. No, sir.
Q. Have you comnrnnicated with the Maritime Commission at all, in an effort to make further use of the charter of
the boat, Elisha Lee¥
A. I have not.
Q. Are you familiar with the condition of t},,e hu11 of that
vessel?
A. Not personally. Only through reports. I understand
there is nothing wrong with the hull or the engine room.
Q. It is an iron hull?
A. That is what I understand.
Q. The present source of difficulty is that some of the woodwork is bad7
A. The entire superstructure.
Q. Aren't you being a little elaborate on entire superstructure? Much of it hasn't been examined.
·
A. I said the entire superstructure was wood.
Q. And even the Coast Guard cannot testify with certainty
as to what repairs will be required V
A. No. She bas been opened up enough to indicate its substance.
Q. But no body knows bow far it goes?
A. That is right.
·
Q. vVho is.
page 130

~

Mr. Mears: This was one of the subpoenas we
brought-a copy of the charter. You can stipulate as to that.
Mr. Montague: All right. That's fine. I have a copy certified, I believe. Tlmnk you.
Q. Wbo is paying for the rental of the vessel at the Norfolk
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Shipbuilding Company-The New York, Philadelphia & Norfolk Railroad Ferry Company, or the Pennsylvania Railroad!
I assume you call it rental-it may be wharfage.
A. The Nip & N Ferry.
Q. Has any work been contracted for to be done to put the
boat in seaworthy condition 1
A. No, sir.
Q. It is still waiting there in substantially the condition that
it was in when it was delivered on :March 1st, except for in.spection t
A. The necessary opening up for preliminary inspection.
Q. It is stated in the petition filed iu this proceeding iu this
Court that, in the event that the ferry service was either suspended or terminated, that the petitioner, the New York,
Phlktdelphia ~ Norfolk Rail'road Ferry Company, would
not oppose an application of any third party for a franchise.
What assurance can you give this Court as to the position the
Pennsylvania Railroad Company would take!
A. I can guarantee the Court that the Pennsylvania Railroad would not oppose another ferry.
page 131 ~
Q. How about the Virginia Ferry~
A. I can't speak for them.
Q. What arrang·ement would they make for the lease of
their terminal facilities here?
A. Did you say 'would they' or 'have tbcy'f
Q. ·what arrang·ement would they make with a new company? Would the company be able to lease. Could they get a
proper rental, or would that be in the hands of the Pennsylvania Railroad T
A. I am sure that we wouldn't ·be as generous with them as
we have been with tlrn New York Philadelphia & Norfolk
Ferry. We are open to any offer they would make for the
terminal facilities.
Q. You couldn't make any offer on tlie basis that the New
York, Philadelphia & Norfolk Ferry had, could you1
A. I don't see bow we could afford to, on the same basis.
Q. That is repairs, taxes, insurance, nnd an amount to be
agreed upon, sulJstantially, isn't it?
A. That's substantially it-about fifty-fifty.
Q. Do you know. how many days a week the vessel Accomack
does nothing at this time!
. A. No, sir, I do not.
Q. Have you ever seen the vessel, J\fossil•k?
A. I have seen her tied up in ,Jersey City, but I ha Yen 't
been on her.
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Q...With the exception-I know I am asking for
page 132 ~ hearsay-but with the exception of being a little
smaller, having a little less capacity, than tLe
Lee, was there any other great, pronounced thing that mitigated against her 1
A. I would prefer it if you would ask those questions of the
man who made the inspection.
Q. Are you familiar with the publicity department-the
public relations department-of the Pennsylvania Railroadthe circulars they have been getting out to newspapers 'f
A. I am not always consulted on those.
Q. Have you seen any of these releases 1
A. Certainly I have seen some of them.
Q. Are you familiar with the publication to newspapers,
submitted by the publicity representative, II. L. ,viand, of tLe
Pennsylvania Railroad?
A. I know the gentleman, but I am not sure.
Q. It quotes .i\lr. Jarvis, to some extent, among other things.
A. No, sir.
Q. Mr. Schwab, as a reasonable man, and I think you areWould you say that we, who live on the penin~ula of Virginin,
are getting any reasonable transportation service since tho
Elisha Lee has been pulled off between the Eastern Shore and
the peninsula 1
A. \Vell, it is not as satisfactory to you. ·while the bus has
been operating, our brief experience has been
page 133 ~ that any time we substitute bus service out of
Old Point Comfort that the patronage drops
pradically to nothing.
Q. As I understand it, there has not been anything substituted by the Pennsylvania Railroad Fer.ry Company between
Old Point and Cape Charles 1
A. A bus serviceQ. Arranged for 1
A. Not by the Pennsylvania, but a bus has been substituted.
Q. You haven't taken that trip yourself, as to time, since
March 1st, have you 1
A. No, sir, I haven't.
Q. Is it fair to say, :ri.Ir. Schwab, that if more than two trip~
a day had been operated by the New York, Philadelphia &
Norfolk R.ailroad Ferry service, it would have transported
more people 1
·
A. It is fair to assume that frequency of service, no matter
where, will materialize more traffic.
Q. It is fair to say that the only additional cost to the New
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York, Philadelphia & Norfolk Railroad Ferry Company, for
a third trip, would be the cost of fuel oil?
A. ·when I was operating her in 1939, we operated an additional trip to Old Point in the afternoon, and back to Cape
Charles.
e got so little patronage that it was discontinued.
Q. But a third trip would increase your passengers, would
it not!
·
A. Not to any appreciable amount. We had
page 134 ~ very few passengers on that third trip.
Q. Did you receive a quotation as to the price of
this vessel, the Messick¥
A. No, sir, I didn't. My primary interest was whether it
was immediately available to be adapted to the service.
Q. ·what period of time <Jo you mean by the term 'immediately available '-thirty days-or less?
A. I was thinking at that time of less tlmn thirty.
Q. In terms of fifteen days?
A. No. I was thinking- about something to put in immediately in conenction with the Court's order, so that we could
continue service. after the court ordered it. At the time I
asked him to make an investigation, I was thinking in terms
of something we could get perhaps by February 28th. It was
the latter part of January when I asked Mr. Abbott to make
an inspection. He advised me at that time that it would require two or three mouths to convert to that service.

,v

That's all.
By Mr. Ayres:
Q. To get some of this correct-Do I understand that the
Pennsylvania Railroad, through one of its wholly owned subsidiaries, owns 50% of the stock in the Virginia Ferry Company¥
A. That's what I understand.
Q. It is a fact, isn't it?
page 135 ~ A. I understand it is.
Q. Do you know wl10 owns the remaininp: 50% f
A. I don't know whether it is in the name of the Delaware
and New Jersey, or the Wilson Line, under Mr..Tunkins.
Q. ·who owns the Delaware and New Jersey?
A. The Wilson line, I believe.
Q. And who owns the Wilson line?
.
A. It is mv understanding that Mr. George Junkins owns it.
Q. Is he the sole stockholder·?
A. I am not sure about that.
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Q. Then the only thing that you can say definitely is that
the Pennsylvania Railroad has 50% of the stock of the Virginia Ferry Corporation?
A. That is rig·ht. Neither has a majority.
Q. It lms also been brought out that J.P. Newell is president
of both ferry companies?
A. Yes, sir.
Q. And David C. Bevan is vice-president of both the ferry
companies?
A. Yes. He is also our vice-president of finance, Mr. Ayres.
Q. And you have already said that he is a vice-president
of the Pennsylvania Railroad in charge of ·finance.
A. That's right.
Q. And Mr. ,J. Taney Wilcox is secretary ofpage 136 } A. Of all three.
Q. And P. D. Fox is treasurer of all three?
A..That is right.
Q. So far as the two ferry companies are concerned, they
have exactly the same officers, with the exception of one vicepresident, Mr. Gieorge Junkins being vice-president of the
Virginia Ferry and not of the Railroad Ferry.
A. That's right.
The Court: Does Mr. George Junkins' father-in-law own
the other half of the Virginia Ferry Corporation Y Does it
work that far! I have met some of these people myself.
A. I don't know. Mr .. Ray was not around at the .time. I
have forg·otten whether Mr. Clement was president at that
time wl1en the Virginia Ferry was organized.
The Court: I knew they said he owned most of it.
Mr. Ayres:
Q. Mr. E.W. Smith is vice-president of the Railroad Ferry
Company, but not an officer of the Virginia Ferry. Is that
right?
A. That is correct, but he is vice-president of the Eastern
Region of tlie Pennsylvania.·
.
Q. And of the five directors on the Railroad Ferry, four of
them are listed among the directors of the Virginia Ferry,
aren't they?
·
A. Either as an officer or a director, as they
page 137 ~ are listed here.
Q. Get the list of the Virginia Ferry Corpora.
tion 'directors. Do you have thaU
A. Yes, sir.
.J
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Q. Does that show H. W. Schotter as director T
A. Yes, sir.
Q. E. W. Smith i
A. Smith, Bevan and Newell
Q. And those four are on the Railroad Ferry list, aren't
they?
A. Those four are on the-I will ag-ree that is probably
true.

Mr. Mears: Mr. Ayres we have all the data you want, and
will give it to you.
Mr. Ayres: I appreciate that, Mr. Mears, but I would
rather run it my way.
Q. Then to sum it up, the New York, Philadelphia & Norfolk Railroad Ferry Company has got interlocking directors
with the Virginia Ferry Corporation-half of the board of
directors, and all of the officers with the exception of one?
A. Yes. And I understand that there are four more officers on the Virginia Ferry that are not officers of either one.
Q. But only one officer of the Virginia Ferry that is not?
A. Mr. Junkins is not an officer of the Nip and N.
Q. And, of course, they have exactly the same president.
Now·, with the set-up of all these varions companieH, if l
understand your testimony correctly, Mr. Junkins,
page 138 ~ a vice-president, tells the president that you can't
get one of my boa ts.
A. That is correct.
Q. Now, you were superintendent down here what years 1
A. 1939 and 1940.
Q. They still had the Maryland then, when you were superintendent t
A. Yes, sir.
Q. They had three steamers then 1 ·
A. Yes. As I recall, the Pennsylvania never operated then.
We did use the Man·land for relief serviee here, and in tl1e
Baltimore harbor, before the Love Poiut ferry was abandoned,
and also with the C & 0.
Q. When were you made general manager of the region f
A. January 1st, 1952.
Q. When was the Maryland sold?
A. I believe in 1950-in J anuarv of 1950.
Q. you, of course, knew that there had to be a relief boat
here. from your experience f
A. That is correct. You do need a relief hont to continue
service.
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Q. And yet the management disposed of the only relief boat
that you had, didn't they Y
A. At the time the Maryland was disposed of, I was general
superintendent at ·Wilmington. This territory came under my
jurisdiction, and after the Love Point ferry was taken off,
my recommendation was that we couldn't afford to keep the
Maryland-year around, to only take care of our
page 139 ~ own service, and that it should be sold, and recommended that we count on a relief boat from
the Virginia Ferry.
Q. Yon sold her because you thonght you could always get
a relief boat from Virginia _Ferry f
A. W c sold her for scrap.
Q. That doesn't matter. You were sure that you could get
a relief boat from the Virginia Ferry Corporation whenever
you wanted one?
A. That was my opinion.
Q. And wasn't that perfectly correct, until very recent
months?
A. Not in all instances.
Q. In all instances when they were given ample notice?
A. Even at times of ample notice, there were times· when
we couldn't get the boat, and it was necessary to do some
busing· of passengers, but on some occasions they did give us
a boat between Cape Charles and Little Creek.
Q. They were just isolated instances, weren't ~hey?
A. That's right.
Q. Then you felt at that time that your company owned
enough control of the Virginia Ji,erry Corporation to assure
you a relief boat whenever you wanted it?
A. It seemed like a good arrangement. They required
more boats than we did, and I felt we could obtain
pag·e 140 ~ a boat during periods when she needed annual inspection.
Q. With the interlocking officers and stockholders, you bad
every reason to believe that you could get a boat when you
wanted it, clidn 't you f
A. That was my impression.
Q. In addition to vonr stock holdings, your railroad company also has a very substantial mortgage on the Virginia
Ferry Corporation boats, has it not?
A. I am not entirely familiar with t.hat. I understand that
it was handled throup:h Manor Real ~state.
Q. And the Pennsylvania owns Manor Real Estate?
A. That's right. But it is not under my jurisdiction.
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Q. Had you heard that they had a loan to the Virginia Ferry
Corporation represented by a mortgage note maturing July
1st, 1956-69, for $1,000,000.00 Y

A. No, sir.
Q. Had you heard that they had a loan on the Kiptopeke
Land Beach of $100,000.00?
A. No, sir. That was negotiated with our real estate department, I imagine. .
Q. Has it-If that had been brought to your attention, you
would have felt even more confident of getting a boat when you
wanted it, wouldn't you 7
A. I didn't need that. I thought we could get
page 141 } a boat when we wanted it.
Q. Do you happen to recall the size of the Maryland?
A. No, sir. I don't off-hand, but I do know that it was
smaller than the Virginia Lee. I know it was g·etting unfit
earlier in the war, when they chartered the Delmarva during
the war.

That's all.
By Mr. Lyman:
Q. When did it first come to your attention that the steamer
Messick was available for sale Y
A. I never knew that she was available for sale. ·when it
first came to my attention that she might possibly fit the service, I would say it was along about the middl~ or latter pai't
of January of this year.
Q. How did that come to your attention 1
A. I have for gotten now whether it was suggested by someone, or that I had seen the boat myself. You see Messick
leases from us in Jersey City, and I had seen the boat tied up
there.
Q. You stated that Mr. Abbott made an inspection of the
Messick?
A. Yes, sir.
Q. Did he do that at your instruction?
A. I found that he had alre~dy completed it when I spoke
with him, and I asked whether it was immediately available
within a. reasonable time, and would it require much in the
way of alterations, and he said it is not immediately available
or adaptable, and it would not be entirely ~:;atispage 142 } factory even though you completed all the tl1ings
necessary to make it seaworthy.
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Q. This conversation you just described with Mr. Abbott.
When did that take place?
A. The latter part of January. I would just say, off-hand,
the 26th, 7th, 8th, or 9th-somewhere around there.
Q. So that, presumably, it was some time prior to that that
Mr. Abbott had already inspected the boat with the thought
in mind that it might be a suitable substit_ute T
A. Long before that. This thing was continuously going
on, and I would say that John-not once, but on a number of
occasions-had discussed with me whethei: we could get a
Virginia Ferry boat. I hacl said~ if we can't get a Virginia
Ferry boat, clo you have an idea of any place else· we can get
a boat, and I think, with that in mind, he looked at it before
I actually asked him to.
Q. At that time, did he indicate to you that it could probably
be procured-purchased t
A. No, I don't recall that he did. That wasn't the question. It was a question of whether it would match our service, and if it would, I would have turned it over to our officers to proceed with the negotiations.
Q. When was it that you .first got the idea you were not
going to be able to get a boat from the Virginia Ferry Corporation!
A. I wasn't positive that we were not going to
page 143 ~ get one until the meeting between Mr. Newell and
Mr. Junkins on the 30th of January.
Q. Had you been suspicious I!rior ~o that time?
A. I was getting awfully afraid of 1t. ·
Q. ·when did tho~e fears of yours first start to arisef
A. I would say it came to a head with me after I received
Mr. Abbott's second report about the middle of January, when
he confirmed the damage indicated, the length of time that the
Lee would have to be taken out of service, and I received Lingenfelter 's word that he had been turned do"\\rn cold.
Q. By the Virginia Ferry?
A. That's right, and also in my conversation with Mr.
Rmith. I was not in on any of tho negotiations with the
Virginia Ferry m~self. Mr. Smith rarried on all of those. The
firRt meeting that I was in on was ,T anuary 30th.
Q. Mr. Scl1wab, I take it, then, tbat sometime in ,January,
you began at least seriously to look m"ound for a possible boat
to be purchased?
A. That's right. I suddenly felt-I had felt up to that
time that we could get a boat from Virginia Ferry.
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Q. But your fears had been aroused that you might not be
able to get one?
A. Yes. In the latter part of January.
page 144 ~ Q. Where do you look for a boat? I wouldn't
know how to go shopping for one.
A. I would feel exactly ·as you do, but the man to look for
it was in charge of the department and knew a boat.
Q. Who was that t
A. John Abbott.
Q. What were your instructions to him f
A. I stated them a minute ago. If he could find anything
that would be immediately available to fit the service.
Q. You didn't indicate to him how he should go about trying
to find a boa U
A. No, sir.
Q. Then we will have to check that with Mr. Abbott f
A. That's right.
Q. Did he later report to you what efforts he bad made?
A. Only to. sum it up this way. The only boat he found that
would seem to come anywhere near being applicable to the
service here was the Messick. He himself had recommended
very strongly the Accomack.
Q. As a potential purcbase1
A. Either a purchase, lease, or charter.
Q. But he didn't tell you what other sources he had explored
and found fruitless?
page 145 ~ A. No. There was no need to do that. He told
me that the only one he had found Was the Messick.
That's all, thank you ..

RE-DIRECT EXAMINATION.

By Mr. Mears:
.
'Q. Vvas an effort made both to purchase and to lease me
Accomack from Virginia Ferryf
A. Yes, sir.
.
Q. Neither of which were you able to get?
A. That's right.
Q. What boats were in the service when the Railroad Ferry
Company started in 1935-what boats were on tlrn run?
A. I can't answer that from personal knowledge, although,
of course, they }rnd the Virginia Lee at that time.
Q. Yon don't know about the Virginia Lee!
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A. She wasn't operating· when I was here.
Q. When was that taken over by the Government?
A. In 1942-July-I believe.
Q. She was taken by the Government¥
A. Yes. I got that from the records. At that particular
time, I was not associated with the southern territory. I was
in Buffalo.
Q. And after that the Elisha Lee was leased
page 146 ~ from the Maritime Commission?
A. That was in 1943.
Q. The Pennsylvania and the Maryland-What was the
condition of both of those boats f
A. The Pennsylvania was in bad condition. As a matter of
fact, she wasn't out of the dock during the two years I :was
here, and the month that we used her as a substitute, she was
unsatisfactory. She was too small.
Q. Did not, a short time before you disposed of her, she
sink at the dock in Cape Charles¥
A. I understand so, but have no personal knowledge.
Q. But you know she was in bad condition 1
A. Yes.
Q. And was sold for junk 1
A. Yes.
Q. Do you know what price she brought?
A. I think around eight or nine thousand. I am just guessing at that.
That's all.

I,
.!

RE-CROSS EXAMINATION.
By Mr. Montague:
Q. Whether it is a boat, or a11 automobile truck, or any
other vehicle, isn't it a fact that, in the course of time, it would
be expected to wear out, and any company operating a sucessful business, plans on replacement of its equiprnenU
A. That's what we did for three-quarter of a
page 147 ~ century here.
Q. Aud stopped in the year 1953?
A. That's right.
That's all.
By Mr. Ayres:
·Q. You stated that the Pennsylvania wasn't used. She
wasn't needed at that time, was sbe1
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A. No. If she had been satisfactory to use, we would have
put her in service. As to the details of the boat, when I was
here, Mr. Abbott, who is now superintendent of Floating
]Jquipment, was Supervisor of Floating Equipment, and he
can give you details regarding her.
Q. You did perform your service with one boat?
A. We had the Maryland. We used her for a substitute.
Q. Normally, one boat took care of it?
A. Oh, yes, more than took care of it.
Q. You only needed one boat for a substitute, and the Maryland was satisfactory for that purpose up to the time you
found that you could use Virginia Ferry Corporation boats?
A. Up to that time, yes, or we wouldn't have put her in
service.
Q. So it was good business to get rid of a boat that you
didn't need?
A. It certainly was.
page 148

~

The Court: I think he has gone over that.
Mr. Ayres: I have no further questions.

MR. NOLAN C. CHANDLER,
being first duly sworn, testified as follows :

.. 1

DIRECT EXAMINATION.
Bv Mr. Mears:
·Q. State your name and residence?
A. Nolan C. Chandler. Norfolk.
Q. By whom are you employed and in what capacity?
A. Superintendent of the Virginia Ferry Corporation.
Q. Mr. Chandler, how long have you been superintendent of
Virginia Ferry Corporation Y
A. I have actually been superintendent since January 1,
1950. Prior to that, I was Marine Superintendent.
Q. Mr. Chandler, what is your present schedule?
A. We have boats every fifty-five minutes from 10 A. M.
until nine in the evening, and then they run on the hour. 'rhat
is four boats in that schedule to maintain that fifty-five minute and on the hour schedule.
Q. ·when .did that schedule become effective l
A. On the 15th of December.
Q.· Mr. Chandler, the schedule that you had prior to thatW ere you able to take care of your traffic which presents itself
to be carried at your ferry terminals Y
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page 149 }

·we

A. No.
came to this Court on the 28th of
September, and we put in a schedule at that time
with three boats, running an hour and twenty minutes apart,
and the sche<lule didn't work out on an hour and twenty minutes. There was too much accumulated traffic, and we had
to come back on December 15th when we made application for
the schedule we are now operating. That is the·boat set up on
the hour, every hour, twenty-four round trips a day, but from
ten in the morning until nine in the evening, we move them
up five minutes, to put in a fifty-five minute schedule, then the
boats ordinarily hit on the hour the wbole period of the
twenty-four hours. That is continuous with four boats. Four
boats run for twenty-four hours ,in the day. Then the Accomack is thrown in service on Thursday, at twelve noon, and
operated here until Monday morning, depending on just what
time we clean up military personnel that we bring out of
Kiptope_ke Beach. She makes six trips. We operate twentyfour trips up until Thursday, and then from Thursday until
Monday morning, we operate thirty round trips a day-sixty
crossings-and it takes from Thursday until Monday morning, all five boats to do the job, and even at that, on Fridays
and Mondays, we have sometimes accumulated two or three
hoat loads, even running five boats. So that ties up our
schedule. 1\7 e use Tuesday and
ednesday or
page 150 } evet·y week for repairs to one of the boats-it
could be either one. In the last three weeks, we
have been over-hauling the Accomack 's main engines, and
I think this week-I am not sure-but I think it will complete
her over-haul. Then we will take another boat for two days
in the middle of the week. I don't know how long we can get
lry with that. The traffic has increased this month to a point
,vhere we are having a good many left over on the Tuesdays
and Wednesdays that we don't run the Accomack. So that
is about how we are.operating the boats. and instead of having
one boat to get rid of, we need everything we have, particularly to try to carry out this repair program. The four boats
tied up in the schedule have no chance except for us to take
them off for two days. I think that is about the set-up.
Q. To your knowledge, as the operating superintendent, are
you of the definite opinion that you do not have a boat that
you can rent, lease, or sell to the New York, Philadelphia &
Norfolk Railroad Ferry Company?
·
A. No, sir, we didn't. This thing has been pretty roughmaybe rough on our part for not letting a boat go, but the

,v
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thing is we got the Accomack in 1951, and the reason we bought
the boat was to take care of the accumulation of traffic. We
needed her, and of course at different times, she has gone to
the Railroad for three or four days, or a week, or
page 151 ~ even ten days, but that is different from any length
of time, particularly this time of year. \Ve are
in the tourist season-January, February, and March-and
actually this year we spent a lot of money-I think, to be
exact, around $80,000.00, to bring tourists down to cross on
our boats, and it is certainly not business for us to jeopardize
the general conditions we have there. It just isn't in the
books. "'\Ve couldn't do without that boat., and that is just
about the story.
e are pushed up there very tight. The two
days the Accomack is to the dock-that is three weeks., and
next week. .After that, it will be the Delmarva or the Pocohontas. That is a matter of two or three more ,veeks until that
is done, and from then on until next winter, partieularly until after Labor Day, all of the boats have to run twenty-four
hours a day. Actually this two two days we are putting in at
this time for overhaul is an absolute necessitv. and I Rtatecl
before, if it Wasn't necessary f 01' these two da~rs rig-ht HOW to
be over-hauled, we could use these boats in service.
Q. Are boats to perform this service practically impossible
to find!
A. I don't know where you would find one, particularly for
our operation, due to the bow and stern arrangement. vVe
dock head-on in the bridges, back on one side, and head in on
the other, and that has to be a special design. In our operation, we just couldn't use a boat such as the Acpage 152 ~ comack ·when we got her. One of the first things
·
we did with the Accomack was to take her to Newport News Shipyard, and put a complete new bow and stern
on her. Actually, it cost, I think $423,000, is what the bow and
stern, ,vith a few minor repairs, to equip her to use in our
service, so it would be a matter of impossibility to pick up a
boat to fit in our service, without spending a lot on her, because we have been r~ccntly looking· around ourselves, because
the time will certainly arise, the way we are moving now,
when we will have to have other equipment, probably bigger
than we have.
Q. You have also given consideration, have you not, to the
acquisition of a new vessel for this service f

"7

The Court: I was going to ask this witness that very thing.
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Two years ago, he said he was practically ready to give a
contract for such a boat J.
A. The contract has not been let for that boat. The boat

is on paper. It has cost, to the present, $68,000.00.
The Court: On paperf I would like to know what you
mean by that!
A. George Sharp is the architect. This boat is desig·ned
with two decks, instead of one, to carry a load of automobile8
under the present deck of a boat like the Pocohontas. The
. vessel is higher than the present boats, but the fact would
be that there would be storage for GS automobiles that would
be stored under the automobile deck, and then you
page 153 ~ would have your present deck for trucks, buses,
etc., and this ship is designed 350 feet long, with
a 70-foot beam, and, of course, the thing that held it up was
the fact of the Chesapeake Bay Bridge. Nobody knew what
the story would be. It slowed the traffic up.
The Court: I understood you to indicate a moment ago
that the traffic had increased. Is that right 7
A. Yes, sir. It has.
The Court: I have been told that the bridge slowed the
traffic on the Shore.
A. Judge, your Honor, in January and February, we were
just about even with last year, and this month we have moved
ahead 8%. It was from our surveys that we made, that we
found there was a certain amount of people that would go
to J:!,lorida, and tried that bridge, and they came back with
us, and told us that they didn't like that way. They liked
our way better. We have had a lot of people tell us that. I
have been to Florida for two weeks, making a survey, and I
think a certain amount of people would try the bridge in the
l~eginning to see what it was like, probably, but, in the overall picture, I don't believe the bridge will ever hurt us or this
peninsula, if we keep the traffic moving. "'\Ve have a certain•
obligation to keep traffic flowing through here, and that is
one of the things-we just simply had no boat to
page 154 ~ get rid of, even for two or three weeks. Two days
·
in the middle of the week would have been pos-
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sible, but we simply didn't have a boat available to let the
Railroad have.

'

'

Mr. l\Iears :
Q. For a short time after the bridge opened, you did have
a shortage of business Y
A. Yes. As I stated, in January and February, ordinarily,
taking out the war years when gasoline was rationed, that
traffic was naturally affected. Ordinarily, we have each year
au 8% or 9% increase. We didn't have it during January
and February. How much the bridge would affect us is anybody's guess. The best indication we have is from the Potomac River Bridge, which did increase traffic, but the fact re- .
mains, from surveys we made, and investigations we have
made, I don't think the bridge will ever hurt the Eastern
Shore, because the people in Florida like to come this way.
They enjoy the boat ride a lot, and they have kids, and the
kids like the boat. The very thought of the boat trip influences a lot of cars this way. They speak of getting meals on
the boat, and such. In the over-all picture, I don't think the
bridge will ever hurt us.
Q. What will that vessel cost, and how long could you expect delivery to take, after the contract was let Y
A. From all indications from Mr. Sharp's office,
page 155 ~ it would be $3,000,000.00 to $3,250,000.00.
Q. And how long would it take, after the contract was let, for you to get delivery Y
A. Around fourteen months, I would think. I don't know
definitely.
Q. Mr. Chandler, who sets the policy, and who do you know
is in charge, of the Virginia Ferry Corporation 1
A. Of course, my immediate boss is Captain L. H. Garrison,
the general manager, but then there is Mr. G. B. Junkins, the
Vice-President in Charge of Operation, and of course he is
the boss.
,
Q. Is there any question in your mind that he is boss Y
A. He is boss.
....
Q. Not only in name?
A. That's right.
Q. Are copies of the records forwarded to your office of
transactions in connection with the Virginia Ferry Corporation?
A. Yes, sir.
Q. Do you know whether or not, on the 26th of February,
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there was a 1·efusal to lease or rent this boat for any period
of time to the Railroad Ferry Company Y
A. There was.
Q. Do you have a copy of the letter in your file from Mr.
Newell to Mr. Junkins, and from Mr. Junkins to Mr. Newell,
in connection with that?
page 156 }

The Court: . You are running into hearsay.
Those parties are not here.
Mr. Mears: These records are in his office.
The Court: Everything in the office is not legitimate evidence.
Mr. Mears: I except to your Honor's ruling, and for tlie
purpose of the record, I would like to introduceThe Court: Correspondence between the officers f
Mr. Mears : Mr. Junkins is part of the time in Philadelphia, and the office is at Little Creek, and they send copies of
the matters pertinent to the Virginia Ferry Corporation down
here.
·
The Court: I will not admit it. You may take an exception.
Mr. Ayres : Let's offer them now, and show that they are
marked for indentification, and refused.
Mr. Chandler: This is my copy of the letter of February
26thMr. Montague: Don't go into that. Just mark them, and
show that they were refused.
Mr. Mears:
Q. Are they your only copies?
A. Yes, ~ir.
Note: The letters were marked Exhibit J-Refused and
Exhibit K-refused.
Mr. Mears: That's all. You may take the witness.
page 157

~

CROSS EXAMINATION.

By Mr. Montague:
Q. I understood you to say that your traffic moved ahead
8% in the month of MarchY
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A. Yes. Up to the present time.
Q. You had no competition during March from the Cape
Charles Ferry, did you Y
A. I don't think that had anything to do with it.
Q. It had something to do with one person that I know ofthat's me. Very frankly, do you want to adopt that as your
answer, and say that it had nothing to do with your trafficthe abolishment of the other ferry f
A. I wouldn't say that. I think the average is--:-VVe are
running· around six and seven buses a day, as a result of the
Elisha Lee being off. I don't know by how many that increases it.
Q. Are you familiar with an order entered by this Court on
the 25th of February, 1953, requiring the continuation of that
service by the New York, Philadelphia & Norfolk Railroad
Ferry. Company?
A. No, sir, I am not.
Q. Do you read the newspapers, or do you talk with people!
You must lmow, generaHy, that sueh au order ,vas entered ·t
A. Yes, sir.
Q. And is it a fact that, by going back to the hour and twenty
minute schedule, a boat could have been made
page 158 ~ available to the Railroad Ferry Company?
A. I would have to answer this way. We would
have to have left traffic on the dock.
Q. I want my question answered, as it was asked.
A. It is not a fact. You would have to run the other two
boats to clear up the traffic.
Q. In order to comply with the order of the Court,, what
ferry schedule would you have to operate from Piptopeke to
Little Creek?
A. I didn't understand.
Q. In order for the Virginia Ferry Corporation: to make a
boat available, on what schedule would the Virginia Ferry
have to operate between Kip to peke and Little Creek f
A. You conldn 't make up a schedule to handle the traffic
with less than the five boats we are using at the present time.
Q. Either you don't understand me, or I don't ·understand
you. You are running a fifty-five minute schedule now, and
you have five vessels. In order to operate with four vessels,
and make on~ available to your sister organization, the New
York, Philadelphia & Norfolk Railroad Company, which would
leave yon with four boats, what schedule you would then operate in order to keep your friend, the New York Philadel-
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phia & Norfolk Ferry Company in compliance
with the order of this Court?
A. I would still have to answer that we are protecting the people, and the automobiles and the traffic, and to
do that, we now operate five boats. "\Ve own those five boats.
Q. I didn't ask you that question, and I want a frank
answer, if you will give it to me. The question is-let's forget
the Virginia Ferry Corporation. This Court, which is bigger
than the Virginia Ferry Corporation, ordered the continuance of that service. In order to get 01m of those boats from
the Virginia Ferry, regardless of the conflict between tlie president and the vice-president, assuming that you are left
with four boats, on what schedule could you then operate?
A. To be very frank ,vith you, if you pull the Accomack
away from that job right now, you would leave the fifty-five
minute schedule as it is, but you would leave traffic on the dock.
Even using that, on a Friday, we carry-left-over reports. "\Ve
have two or three boat loads of accumulated traffic.
Q. Isn't it accurate to say that you run a fifty-five minute
schedule normally, with four boats Y
A. vV e do, yes.
Q. Does the Accomack sit there from Monday until the next
Saturdayl
A. No, sir.
. Q. One of the boats does.
page 160 ~ A. No, sir. It depends on :Monday mornings
what time we clean up Kiptopeke ~each, and the
boat goes to the repair dock. It could be the Pocahontas or
the 'Delmarva or anyone. She goes there on r_1.11rnrsday noon
on the run, regardless. She goes out Thursday noon, and
then runs six round trips a day, continuously, until the following Monday, depending on whether it is nine o'clock or noon
that she gets cleaned up.
Q. Isn't it a fact-that if one of the boats was made available
to the Railroad Ferry Company until they got their boat repaired or got another boat, you could still operate on substantially the present schedule 1
A. No.
Q. How much additional time would you need between trips 1
A. If you lengthen the trips out, the only thing you would
do would be to leave traffic on the dock. That is what we tried
to do on the 28th of September. 1\Te had to get away from it,
for the simple reason that we couldn't carry the traffic.
Q. Isn't it a fact that, except on weekends, there is ample
space on each of those .Virginia Ferry boats Y
page 159

•

~
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A. The only time that I know that you. would be sure of
8pace would be from maybe twelve midnight until six in the
morning, the low time in the traffic-that is six in the morning. During· the day, no doubt there are general conditions
when you would hit a trip when traffic would be
page 161 ~ low, but we are up to our capacity, and having
to run the Accomack on the days I explained, to
handle the traffic we have. I have in my ofliee-I didn't bring
them, because I didn't know I would be a witness-but I
have left-over reports in my office.
·Q. I have listened patiently to all this discussion, but I
haven't heard what schedule you could operate on if you let
the Railroad Ferry have a boat-if you can answer it.
The Court: I thought he said that he could still operate on
the fifty-five minute schedule.
A. I said you would only take the Accomack out of the operation. I ~xplained that four boats run that fifty-five minute schedule. They are RO arranged that the fifty-five minute
run is ,from ten in the morning to nine at night. You would
also leave traffic on the dock.
The Court : From Thursday to Monday morning?
A. Yes. And, your Honor, right at this time, Tuesday and
two full days of boats to the repair dock.

vVednesday is

Mr. Montague:
Q. Every month you rotate the four boats-or five boats T
A. Sometimes, it will run three weeks. We have overhauled the main engines of the Accomack-I think this is the
fourth week on that, and I think the Delmarva is slated next
to go to the repair dock in the middle of the week. I don't
think we hoped to run this schedule of two days
page 162 ~ per week per boat until May 15th, and J don't
think we can get by with it much longer, but this
week, we have been pushed to capacity all this week, and fast
week, and there have been four of the major truck lines on
strike. Vlhen this is settled, we will be pushed harder.
Q. If this Court directs that a boat be put on the Rnilroad
Ferry run; it will be done, irrespective of what Mr. Junkins
said, won't it?
A. I don't think so.
Q. Mr. Junkins authority is superior to that of this Court!
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A. I beg your pardon-I didn't understand you. I thought
vou referred to the Railroad. I can't answer that.
" Q. Even that is in doubt. Am I correct in saying that on
Monday, two of the Virginia Ferry Corporation's vessels
were tied up, and were not in use on Monday, the 23rd of
MarchY
A. Not to my knowledge.
Q. Around noon 1 ·
A. I don't know of any trip we have missed for quite a long
time.
Q. Let me ask you this. Have you ever volunteered the advice, or has your advice been sought, as to the advisability
, or the propriety of the New York, Philadelphia & Norfolk
Ferry Company purchasing, or otherwise acquiring, some
other vessel not related to the. Virginia Ferry Corporation Y
A. No, sir.
page 163 } Q. It hasn't been asked, and you haven't discussed it?
A. No.
Q. Was there any discussion with reference to purchasing
a boat named the Messick, in your presence, between you and
Mr. Abbott, or anyone else?
A. No, sir. Not in the way of purchasing. I believe it was
said here that I was in a meeting on the 23rd of January,
where the Messick was discussed.
Q. The Philadelphia meeting Y
A. Yes. At 30th Street.
Q. And what date was thaU
A. December 23rd.
Q. On December 23rd Y This 30th Street meeting in Phila. delphia-What was the occasion of that meeting?
·A. Mr. Smith trying to get one of our boats for their operation.
Q. And Mr. Smith asked for it at that timeY
A. Yes.
Q. ·what went on-Tell the Court.
A. Mr. Junkins told him that .we didn't have any boat that
wasn't in us~, or any boat that we could take out of our service, and any other way that we could help him, we would be
glad to do.
Q. You attended that meeting!
page 164 } A. Yes, sir;
Q. Who else was there Y
A. Mr. Smith, Mr. Junkins, myselfQ. Was Mr. Newell there?
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A. No, sir, he was not. I don't recall the rest, if there was
any.
Q. And that meeting was about getting a boat?
A. Yes, sir. And the Railroad was officially told that they
couldn't have one of our boats.
Q. And that was on or about December 23rd? Before
Christmas?
A. Yes. And we also gave them the name-I think Mr.
,Junkins did-of this vessel Messick. He told them they
couldn't have the Accomack, and the only way we could help
was the information on a boat that they could investigate.
Q. Do you know whether the boat was investigated 1
A. I do not.
Q. You did tell them the name of the Messick at that time Y
Is that right?
A. We bad it in our files.
Q. Ancl that was one or two days before Christmas-December 23rd1
A. I think it was December 23rd.
Q. At the 30th Street Station in Philadelphia 1
A. Yes.
Q. How many others were there, even if you don't remember their names, except Mr. Smith, l\ir. Junkins and yourself?
A. I don't believe there was anyone else.
page 165 ~ Q. Just the three of you 1
A. Four of us.
Q. "\Vho was the fourth?
A. Smith, Junkins, Captain Garrison and myself.
Q. Did you later, at any subsequent date, have any furtheit
conversation with reference to the availability or suitability
of the boat the John A. Messick by the New York, Philadelphia & Norfolk Railroad Ferry Company-~vas there any
later conference?
·
A. That's all I know about her.
Q. You have never seen the boat?
A. No.
Q. Never counseled them for or against Y
A. No, sir. I don't know anything about it. Never seen
her.
Q. Do you remember a few years ago, an organization
known as the Eastern Shore-Yorktown Ferry Company filing
for a franchise between Cape Charles and York County?
A. I remember it.
Q. Do you remember the position of the Virginia Ferry
Corporation toward that application?

•
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A. I know of it. I was not a part of it.
Q. Did they favor it, or oppose it t
lt. I think they opposed it, sir.
Q. Are you pretty sure of that?
page 166 ~ A. Yes, I am very sure.
Q. Let's be a little frank with each other. Is it,
or not, a fact that the Virginia Ferry Corporation will continue to oppose any organization that competes with them as
best they can. Is that a fair statement?
A. It is a fair statement, but I don't think I am in a position to say when I am only an operating superintendent.
Q. Judging the future by the past, is it a fair statement
that they would continue to build up what traffic they could
for themselves; and get rid of competitors f
A. I can't answer that. The only thing I know is that they
haven't so far done that.
Q. Do you know what interest Virginia Ferry has in Cape
(Jharles terminals, and in Cape Charles Harbor?
A. We lease from the Pennsylvania Railroad the terminal
that we occupy at Little Creek-the two slips, and the dock,
and up to quite a ways out the road. Over on the east side
where we have our oil tanks and machine shops is leased from
the Railroad.
Q. Not the Railroad Ferry Company T
A. No. The Pennsylvania Railroad. And we maintain and
keep that property up ourselves, and in Cape Charles, we
had leased the part we landed at when we operated out of
there.
Q. You pay the Pennsylvania Railroad for that T What is
that lease for a year, if you know!
page 167 ~ A. For the whole works, $70,000.00 a year.
.
Q. For Cape Charles, too T
A. Cape Charles and Little Creek.
Q. I meant Cape Charles only.
·
A. I am talking of Little Creek and Cape Charles.
Q. ·what do you pay the Pennsylvania for the use of the
dock at Cape Charles Y
The Court: What do you use in Cape Charles t
A. "\Ve don't use it, Judge, your Honor, at all only on Monday mornings. "\Ve do go there then to meet the furloug·h
train.
The Court: That is what I am asking. You know you
asked this Court to transfer the terminal to Kiptopeke, and
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you realize that I found _out this morning for the first tiine
that you still use it once a week.
A. Judge, your Honor, the Pennsylvania Railroad train
passengers have their own tickets.
The Court: I don't care if they fly there. What right
have you to use that dock when you asked the Court to transfer the terminus, and you know what a hullabaloo that was,
and now you say that you still use Cape Charles.
A. We only go at 2:35 on Monday morning.
The Court: Report that to Captain Garrison-that the
Court has information on that. Just report it.
page 168 ~ A. I have nothing to do with that.
Mr. Montague:
Q. How much do you pay for the facilities at Cape Charles?
A. I have no information how much we pay for Cape
Charles.
That's all.
By Mr. Ayres:
.
Q. Have you seen a copy of that lease -0n your terminals at
Little Creek?
A. Yes, sir. I have one at my office.
Q. Do you know how long it has to run?
A. I wouldn't like to say. I am not sure.
Q. Have you any recollection about it at all T
A. No, sir. I will be very frank. I. never particularly
checked that angle. I know I do have a copy of the lease.
Q. Has it any cancellation clause in it?
A. I can't answer that. I haven't checked it that close. I
know I have it. It was sent me from the upper office.
Q. In your discussion with the management of your company was any anxiety felt or experienced over your refusal
to let the Pennsylvania Railroad Company have this ferry,
that they, in turn, might turn you out of Little Creek, and say
go land around on Virginia Beach or somewhere?
page 169 ~ A. I can't answer that. I don't know, as far as
I am concerned.
Q. Wouldn't that be a logical thing for a person refusing
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a f orry to a company that you were leasing your terminal
from on that side,, to think about if the operations were being
conducted in good faith y
.A.. I think they have been conducted in good faith. They
have on our part. There seems to be a feeling that we just
don't want to give them a boat. vVe just do not have a boat.
Q. Am I the first one, as au outsider, that thought of the
fact that you might be jeopardizing a very important business
in leasing terminals from the Pennsylvania Railroad, and refusingA. That, of course, would be somebody else's problem, as
far as I am concerned.
Q. When these things come up, they are always somebody
else's problem. Wasn't that ever discussed or mentioned?
A. Not to me, so far as I, personally, am concerned.
Q. You never thought of it Y
A. No. I have told the management we couldn't let a boat
go out of operation.
Q. When did you buy the Accomack Y
A. In M:ay of 1951.
Q. From what company did you buy the Accomack!
A. From the Wilson Lines.
Q. Do you know what you paid for her Y
page 170 } A. I think l am correct in. saying $500.,000.00.
Q. And you have four directors, the evidence
shows, on your Ferry Company that are also on the Railroad
Ferry Company. They knew that the Accomack was for sale,
clidn 't they?
A. I don't know.
Q. Did Captain Garrison and Mr. Junkins buy it, or did
they let the Board of Directors know about itv
A. So far as I know, Mr. Junkins bought the boat.
Q. And the Board of Directors had to just like it, or not Y
A. I don't know tba t, sir.
Q. When did you get her into service Y
A. We had her ready to g·o in service, I believe, in the first
part of August. That was in 1951. We had a strike i1;1 the
latter part of June, and they were all tied up for a certain
length of time., and then t11e State of Virginia came and took
over tl1e vessels for three months-I think from ,July to October. The State operated the Virginia Ferry until we got
things settled with the Union.
Q. Did they use the Accomack Y
A. In the very latter part. By the fact that the strike hap-

ill

132

Supreme Court of Appeals of Virginia
Nolan C. Chamdler.

pened, of course, it ran a lot of traffic away, and it was quite
som~ time before we built it back up again, as it should be, because we were actuallv shut down for two weeks.
Q. Then she actually got into service in the
page 171 ~ early fall of 1951?
·
.A. Yes, sir, and that was one of the times we
let the railroad have her while the State was there operatingQ. Save all that-it is getting late. Mr. :Mears can ask
about these other things. In the early fall of 1951, until this
• time, you have liad :five boats f
A. That's right.
Q. How did your traffic compare in 1951, by the month., with
traffic in 1949 ?
A. In 1951, up until we got tied up in the strike, of course
we had good prospects and traffic had increased. That was
one of the reasons we boug·ht the Accomack.
Q. There was more traffic in 1949 than in 1951 f
A. No. In 1951, when we bought the Accomack, during January, February and March, and through the tourist season,
we had picked up right much traffic. I don't recall the percentage, but we were ahead when we went to look for a boat
and bought tlle Accomack.
Q. How did your 1951 traffic compare with 1952 ¥
A. In 1952-I don't recall the exact :figures-but it was a
little better than 1951.
Q. And for the :first two months of 1953, it wasn't as good
as 1952?
A. It was just about even with January and February of
1952-January and February of this year was.
page 172 ~
Q. Any increase after the other ferry shut
down?
A. 1Nell, the traffic has been better in March.
Q. We lrnve a :March in every year¥
A. Yes.
Q. I was comparing this March with the one last year, and
this happened to be the March that the other ferry didn 1t run,
and you say it was better f
A. It is better from a tourist angle. We keep a close record
on ton rists.
Q. Is it poor from other angles Y
A. We have seven buses as a result of the Elisha. Lee being
off.

Q. How is truck traffic compared to prior years!
A. We are ahead in truck traffic at this time.
Q. What was your schedule in 194~ i

.I
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A. You mean the time between boats?
Q. The time between schedules Y
A. VVe bad two trips, an hour between them, and the next
hyo trips an hour and fifteen minutes between them.
Q. Did you run every hour and fifteen minutes, with the exception of two trips f
A. Yes. And then there was an hour between the boats.
No,_ I am wrong. The third trip was one hour between. There
was an hour between the time the other boat left.
Q. That was in 1949 T
pag·e 173 ~ A. Yes, sfr.
Q. And you ran that schedule with four boats?
A. That was a three boat schedule.
Q. You were actually using only three boats T
A. Yes, sir.
Q. And you had a trip every hour and fifteen minutes, and
every hour in between f
A. That's right. That was the original schedule we ran.
We ran the fourth boat in between the boats.
Q. That was your printed schedule 1
A. Yes, the advertised schedule.
Q. And you left a great deal of traffic then,, didn't you?
A. We probably left some. We started building up to the
point when we bought the Accomack. That is the heaviest
traffic we got in with four boats.
Q. You didn't start the Accomack until the fall of 1951 Y
A. Well, we had her in May, I believe. But it is due to the
strike that we didn't get her operating.
Q. You have already testified that the year of 1952 was
about like 1951 haven't you, in the amount of traffic?
A. 1951, no. ' 1949 you were referring to.
Q. Yes, and I asked about the amount of traffic comparatively, between 1949 and 1951.
page 174 ~ A. We had good prospects and good traffic.
Q. And you bad it in 1949 Y
A. Not as D).nch.
Q. How much difference?
.
A. If we hadn't have gained traffic, we wouldn't have
bought another boat.
· Q. I don't care about that. How much difference was there?
A. I can't tell you off-hand, but it was building up.
Q. What was your increase-estimate?
A. I would say 1010 through the years., taking out the war
years.
Q. 10% in 1951, over 1949?

A
I .,
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A. I would say so, yes.
Q. · And would you estimate 10%. in 1950 over 1949?
A. Yes.
Q. And another 10'% in 1951 over 1950!
A. That's right, approximately.
Q. And you would say another 10% increase in 1952, over
19517

A. I don't know about 10%. I would say maybe 8% or 9%.

I don't recall off-hand, but an increase.
·
Q. That would be somewhere between 30% and 40'% increase in 1952, over 1949?
A. From 1949.
Q. How much did you increase your schedule during that
timef
A. We increased the schedule when the Northpag·e 175 ~ ampton was put on, running between the Pocohontas and the Princess Ann and the Delmarva.
Q. How much did you increase your published schedule by?
A. Six round trips a day. We didn't advertise it at that
time. We left the three main boats on the advertised schedule.
Q. So you made no change in your advertised schedule in
spite of a 30% increase in traffic over three years, up until you
came to this Court in September of last year, and asked for ·
the hour and twenty minute schedule?
A. That's right. That's the first time we changed after we
went to Kiptopeke Beach in 1950, but the reason we left the
schedule as it was., and filled the Northampton, the spare boat,
in between, was that the Northampton, at that time, ·couldn~t
make that schedule. She had machinery in her that couldn't
make the speed, and last spring, we put double the power in
the Northampton, and that brought the N ortbampton 's speed
up to where she could make a schedule run across the bay, and
we came into this Court and asked for an increase in the
schedule in September.
Q. And that is when you put in the hour and twenty minute schedule?

A. Yes.
Q. And your idea was that you were going to run that with
three boats 7
A. No. We were going to run a boat in between. vVe were
trying to keep the four boats out.
page 176 ~ Q. Did you expect to run the schedule with
three boats or four?
·
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A. With three, and the fourth running in between, and a
fifth would have been thrown into it.
Q. Now, in December, was it that you increased the sched-_
ule to fifty-five minutes 7
A. December 15th.
Q. And that can run with four boats 1 .
A. That's rig·ht.
Q. And the Accomack has no regular published schedule T
A. Not advertised, but she is scheduled with the Northampton.
Q. Nothing the public can hold you to, is it?
A. No, sir. She is not on an advertised schedule, but we
run her with the Nortbampton, and the only way we keep the
traffic cleaned up is running it through Thursday to Monday.
Q. You were not greatly concerned with keeping the traffic
cleared up until the Chesapeake Bay Bridge was builU
A. We tried pretty hard.
Q. With a 30% increase over the years, you waited until
September, 1952, to step up the schedule?
A. I don't see how you could take. that stand. We built the
Delmarva, the Princess Anne., the Pocohontas, and Kiptopeke
Beach, and got the Accomack.
Q. You had five boats for a year then?
A. When we put the schedule in?
page 177 } Q. That's right.
A. We re-powered the Northampton last year.
She didn't make a schedule prior to that, but she; runs a regular schedule now.
Q. Are you the highest officer of the Virginia Ferry Corporation at this hearing todayY
A. At the bearing·, yes.
Q. Do you know who holds the stock in the Virginia Ferry
Corporation Y
A. No, sir, I don't. I am not sure.
Q. Have you heard?
A. From all I know, the Railroad holds 50% of it, the Delaware, New Jersey Ferry Company holds control of the other
50%, and also I would like to tell you that the Delaware-New
Jersey Company holds the operating contract for the Virginia
Ferry Corporation.
Q. What do you mean by operating contract?
A. They are in charge of operating.
·
. ·
Q. Is this meeting at Philadelphia on the 23rd of December
the only one that you attended Y
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A. Yes, sir.
Q. And at that meeting the steamer Messick was discussed.
A. Just to the point that I explained. That we carried the
information from our office there. They probably already had
it. I don't know. But we did have it. We couldn't let them
have a boat. It was a boat we had on file in our office,, and she
was no use to us. She was only 260 feet long.
page 178 ~ Q. Did you make the statement in that meeting,
or some other meeting, when this matter was being discussed, 'Why get any boat,' or words to that effecU
Did you say 'Why not let it die Y ·why keep on running in
competition with us' Y
A. Did I make it f
Q. Did youY
A. No.
Q. You are sure of that¥
A. Yes. The only discussion I know about was what we
were called in for-to tell them they couldn't have a boat. If
anyone else did, they didn't make _it in front of me.
That's all the questions I have.
Court adjourned at 5 :30 P. M.
Court convened at 10 A. M. on Thursday, March 26th, 1953,
the same persons being present as are heretofore noted.
MR. JOHN N. ABBOTT~
being first duly sworn., testified as follows:
DIRECT EXAMINATION.

By l\fr. Mears :
Q. State your full name, and where you residef
A. John N. Abbott. Elizabeth, New Jersey.
Q. And your occupation?
A. Superintendent of Floating Equipment for
page 179 ~ the Pennsylvania Railroad.
Q. How long have you been superintendent of
floating, equipment?
A. Since January 1st, 1949.
Q. You have been with the company for many years 1
A. Since 1929.
Q. Are you familiar with all of the New York, Philadelphia
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& Norfolk Railroad Ferry Company boats-the one they have

now, and the ones that had prior to that?
A. Yes, sir.
Q. Do you remember the Virginia Lee, which is now the
Accomack?
A. Very well.
Q. ·when was that boat built?
A. In 1928, in Quincy, Massachusetts.
Q. Did you supervise or inspect the building of iU
A. I was there on several occasions during the construction
of the boat. I rode the boat from Quincy to Cape Charles on
her maiden trip, and I had charge of the operation and maintenance of the boat from 1936 to 1940.
Q. -was that boat adapted to and suitable for this service?
A. She was especially designed for this service.
Q. Do you know whether or not that boat was taken by the
United States Government during World War In
A. It was.
Q. What boat was substituted after that boat was taken?
A. We used the :Maryland, and then the Delpage 180 ~ marva for a while., and then we chartered the
Richard Peck from the Maritime Commission,
and changed the name to the Elisha Lee.
Q. Mr. Abbott, are you familiar with the Richard Peck before she came down here?

~: ~fJ :t:

Nip and N Ferry Company, after it got its charter use the Pennsylvania Y
A. I was acquainted with the Pennsylvania while I was
here. She was never in service during my stay at Norfolk.
Q. What became _of her?
A. She was sold for scrap.
Q. ,vhat was her condition when she was sold Y
A. .She was in very bad condition. Just before I left here,
I started to scale and red-lead ·the hull, and found so man:y
weak places, and punched so many holes in her that w·e
stopped. We were afraid she would sink.
Q. About the l\faryland-vVere you familiar with that boat,
too?
A. Yes, sir.
Q. When was the Pennsylvania built?
A. In 1900.
Q. When was the Maryland built?
A. In 1907.

{4
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Q. What was the condition of the Maryland?
A. She was in serviceable condition and had a certificate,
but, due to her age., her superstructure was rather
page 181 ~ poor.
Q. Was that boat also sold for scrap?
A. It was.
Q. Do you recall what it brought T
A. Between eight and nine thousand.
Q. Do you know what time it was disposed of?
A . .In January, 1950.
Q. Mr. Abbott, when were you called-the first information
that you had-about some trouble or damage to the Elisha
Lee, during the latter part of 19527
A. On November 21st, Mr. Williams, our boatmaster, called
me at my office, and told me that he had trouble with the
Elisha Lee, on her southbound trip that morning. On the
24th, he called and said that the damage was far in excess of
what he had anticipated. When he first talked to me., and
asked me to come and look at the boat with him, I came down.
Q. That was after the first call or the second 1
A. The second, on the 24th.
Q. Go on.

A. I went to Norfolk, and went over the boat with Mr. Williams, and found conditions in the superstructure much worse
than I had anticipated. There was every evidence that the
housing had bee~ weaving and had opened up. The deck had
been pushed up and damaged. After discussing
page 182 ~ the job with Mr. Williams I went back to New
York, and in a couple of days, Mr. Schwab called
and asked if I knew about the condition of the Elisha Lee, and
I told him that I had been down and made an inspection, and
he asked if I would give him a written report, which I did on
Decem her 1st.
Q. Do you have a copy of that report with you T
A. I do.
Mr. Ayres: May we look at it Y
Note: Counsel fo~ the defendants examined the report and
returned it to Mr. Abbott.
Mr. Mears: How many calls did you get from Mr. Williams
before you came down T
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A. Two.
Q.. Read your l~eport to his Honor, please.
The Court: How far apart were those calls 7
A. The first was November 21st., and the second was November 24th.
Note: l\fr. Abbott then read his report to the Court.
Mr. Mears: I would like to introduce that as Exhibit K.
The Court~ Admitted.
Mr. Mears:
Q. After making that report to Mr. Schwab, did you get
further instructions from him in connection with the Elisha
Leef

A. Yes. On January 9th, Mr. Schwab called me and asked
· me if I could get a couple of outside men to look
. page 183 } the boat over to confirm our estimate of $200,000.00. I did that. I asked two men from the
Norfolk Shipbuilding & Drydock Corporation to ride the boat,
and make a visible inspection, and give i:pe their estimate of
what it would cost. They gave me that report and I forwarded
it to Mr. Schwab under date of January 16th.
Q. Will you read that report to the Court 7
Note: Mr. Abbott read the report.
Mr. Mears: If your Honor please, I ask that it be filed as
Exhibit L.
The Court: Admitted.
Mr. Mears:
Q. Mr. Abbott, did you make an inspection of the boat which
has been mentioned several times, yesterday-the John A:.
Messick, I believe Y
A. Yes, sir.
Q. Please tell his Honor when you inspected it, and what
von found?
· A. I first became acquainted with the Messick in the early
part of January. I was in the White Hall Club., in New York,
for lunch, and ran into Captain John A. Messick, who was a
good friend of mine. He ·always inquired about the Elisha
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Lee, because he at one time owned her. During the course of
the conversation, he told me that he had just been relieved of
his charter to run two boats to Rye Beach, and would have the
John A. Messick for sale, and asked me to look at it. It wasn't
until January 16th that I took my chief draftsman
page 184 ~ and machine shop foreman, and went over the
boat. We found the hull in very good condition.
It had been well maintained. From outside observation, as
far as boilers and engines, we had no criticism. Two years
ag·o, Captain Messick spent over $300,000.00 at Todd's Shipyard, in Hoboken, to open up the Messick and make an excursion boat out of it. For that boat to be used in the Chesapeake Bay, in our service, would require an enormous amount
of work. We would have to remove the stairways on the
freight deck, remove the cafeteria from the freight <leek, install additional toilets and shower facilities for the crew, build
a dining room. on the saloon deck, install toilets on the saloon
deck, close the entire sides of the boat in., install a sprinkling
system, build staterooms, practically re-wire the whole boat,
and several other things that would make it acceptable in our
service.
Q-. Did you say heating!
A. Yes. There was no heating on the boat. I would have
to install heat throughout the John A. Messick. The Messick
is approximately ten feet shorter than our Maryland and
Pennsylvania, and I think five feet wider. With all those
changes, she would still be a boat, in my estimation, that would
be no better than the Pennsylvania and the Maryland, and we
all know they were not suitable. That is why we built the Virginia Lee.
Q. Mr. Abbott, clicl you report that to your supage 185 ~ perintendent., Mr. Schwab?
A. Yes. I was in Philadelphia the following
week, after this inspection, and Mr. Schwab asked me if I
knew of any boat that we might use in case we didn't get the
Accomack, and I told him about the John A. Messick, and also
told him it was the only boat I knew of that was immediately
available for sale.
Q. Do you know of any boat now that is adaptable, and for
sale, that could be used in this service at the present time°I
A. There is none, to my knowledge.
Q: Mr. Abbott, the Coast Guard inspection of the Elisha
Lee was made when t
A. The inspection started on Monday, March 2nd.
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Q. Were you down here at the time?
A. Yes, sir.
Q. Tell his Honor just what course those inspections take!
A. Well, application is made to the Coast Guard for inspection on a certain day:, at a certain location. Inspectors are
waiting-one a hull man, and a boiler man, and they go over ..
the boat, inspecting it and listing the requirements they want
repaired before the certificate is renewed. That was done in
this case, and we received official requirements on March 5th,
and an additional requirement on March 6th, over Commander
Connelly's signature.
Q. Do you have with you the .Coast Guard report?
A. Yes, sir.
page 186 ~ Q. I would like to show it to these gentlemen Y
Note: The report was given to counsel for the defendants
for their examination.
Mr. Mears:
Q. Just before I ask you about that report, there is one
thing I forgot. What did you estimate the cost of the Messick,
which you said you didn't think would· be suitable Y
A. We estimated that it would cost approximately $200,000.00---possibly more.
Q. And how long would it· take T
A. Two and a half to three months.
Q. Do you lmow what the owner was asking for the boat Y
A. $350,000.00.
Q. In the condition it was¥
A. Yes, sir.
Q. Will you go on., now?
A. I forwarded the Coast Guard requirements to Mr.
Schwab under date of March 9th, and I would like to read that
to the Court.
Mr. Mears: I would like to introduce the Coast Guard Report as Exhibit M.
The Court: Admitted.
Mr. Mears:
Q. Did you, in transmitting that report, ·Send it to your su·
perintendent, Mr. SchwabY
A. -Yes, sir. Under date of March 9th.

'.::f:/
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page 187

~

Note: The witness then read the letter to Mr.
Schwab, and the Coast Guard Report.

Mr. Mears:
Q. :Mr. Abbott, who, from the Norfolk Shipbuilding & Drydock Corporation collaborated with you in going over this report and estimating the cost of compliance with the Coast
Guard's recommendations or requirements Y
A. N. Lawrence and H.P. Lawrence.

The Court: Was it your custom to accompany the mspectors on these annual inspection tours?
A. No.

The Court: Why didn't you go with them the year before Y
A. I didn't go with them this year. I was down here, but
I didn't go on the inspection with them.
Mr. Mears:
Q. vV as this inspection any different from any other inspection, as far as you know Y
A. No, sir, in no way.
That's all. You can take the witness.
CROSS EXAMINATION.
By Mr. Montague:
Q. M:r. Abbott, how many vessels did the New
page 188 ~ York, Philadelphia & Norfolk Railroad Ferry
Company have in operation in 1935 t
A. I don't know.
Q. The first time you do know of, how many?
A. In 1936, they had one.
Q. Which was that?
A. The Virginia Lee.
Q. Now, since then, it has gotten how many vessels?
A. One.
Q. It didn't have the Maryland or the Pennsylvania since
1935!
.
A. As I understood you, you asked how many now¥ .
Q. I said 1935 _:first, and then 1936.
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A. We had one boat operating there and two tied up.
Q. So you had three boats in 1935. Is that right-1936, I
mean?
A. Yes, sir.
Q. Do you understand that this company had a total capital
of $2,500.007
.
A. I heard that yesterday in Court. I didn't know it before
that.
Q. .And it is my recollection of the report you just read to
Mr. Schwab-the first report you made that the Pennsylvania
Railroad had expended over $1,000,000.00 on the repairs of
the Elisha Lee -is that your first report you put in evidence 7
A. Yes, sir.
Q. Was any of that money _paid by the New York, Philadelphia & Norfolk Railroad Ferry Company 7
A. I would say yes.
page 189 ~ Q. But the major part was paid by the Pennsylvania Railroad Company? Is that what you are
saying?
A. I will clear myself. When I asked for money for maintenance, I asked for it through the Nip and N Railroad. I
don't know where they get it or who pays it.
Q. You are not paid by the New York, Philadelphia & Norfolk Railroad Ferry Company, are you f
A. No.
Q. You are employed solely by the Pennsylvania Railroad?
A. Yes, sir.
Q. As au experienced shipping man, l\fr. Abbott, isn't it
most unusual for a vessel to just deteriorate over-night,
within a period of sixty days-to just go all to pieces f
A. I don't think it deteriorated over-night.
Q. How long have you had knowledge that the boat was
rapidly deteriorating?
A. Ever since we have had it.
Q. And did it ever occur to you before this letter to Mr.
Schwab that some recommendations ought to be made to acquire a new vesselY
A. Yes, sir..
Q. And did you make any such recommendations prior to
this letter Y
A. I made a number of recommendations.
Q. And as a result of your recommendations, will you state
to the Court whether any affirmative action was
page 190 ~ taken to acquire another vessel f
A. It was not.
Q. Isn't it a fact that in the exercise of ordinary care, the
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owners of every vessel should know that a certain amount of
deterioration takes pl3:ce through wear and tear Y
A. Yes, sir.
Q. And isn't it a fact that the Elisha Lee has a iron ~ull f
A. Yes.
Q. And isn't it a fact that, with the exception of the wooden
part of the vessel, it can_ be maintained in operation longer
that I will ever live Y
A. It is possible.
Q. Is there any way the .hull can wear out, except through
accident?
A. I think it would wear out in time.
Q. Do you know of any vessel in the Bay whose hull is in
as wonderful condition as that of the Elisha Lee from the
standpoint of long service, and, if you do, will you name the
vessel Y
A. I don't know of any.
Q. So the only thing required of a substantial nature to be
done to the Elisha Lee is the wooden parts of the vessel?
A. That's right.
Q. Which, over a period of sixty years, have naturally deteriorated in places. Is that correcU
page 191 ~ A. That's right.
Q. Before I leave the Lee, I want to take up
with you a statement concerning the cost of the repairs to that
vessel, and ask you first if the estimate isn't entirely a matter
of guess and speculation, based on the Coast Guard Reportf
A. Any estimate is usually. It has a certain amount of
guessing.
Q. As a shipbuilder-I had my time at that, too-isn't it a
fact that to find out what is wrong with a vessel, you have to
go into it?
A. Yes.
Q. And isn't it a fact that what the Coast Guard report
says is to repair this and that 'as found necessary'?
A. Yes.
Q. And at this time nobody knows,. because it hasn't been
sufficiently opened up to see what is necessary Y
.A. It has been opened up enough, not only this time, but in
previous years, that we have a general idea of the conilition.
Q. You repaired the starboard side just a short time ago,
did you not?
A. A small section of the deck.
Q. And the bulk of the damage this time is from midship
·aft, on the port side, isn't it Y
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A. On both sides.
Q. Take No. 5-you have the report there before youplease refer to it, because I ,:s{ant to ask some questions about
it. Take No. 1, in the Annual Inspection Report of 1953 of
the Coast Guard, and I ask you specifically to
page 192 ~ ref er to Line No. 4, in those recommendations.
They use the word to be made 'as needed'.
A. That's right.
Q. And don't say with certainty what is needed Y
A. That's right.
Q. And that is a matter for future determination, as a
result of inspection, as to what is, or is not, needed. Is that
a facU
·
A. Yes.
Q. Take Item No. 3-the floors and intercostals under the
port and starboard fuel tanks are to be scaled and where excessively wasted, are to be renewed.
A. That's right.
Q. The area is not given.
A. vVe know the size of the intercostals.
Q. Take Item 4-the floors, intercostals, etc, under the
floor plates and boiler room are to be scaled and renewed as
folmd necessary. No determination has been made as to
what. is necessary, has it?
.A. No. But we renewed the f]oors at the aft end of the
boiler room last year.
Q. You made a good job of it, didn't you 1
A. And know pretty well what this will run into.
Q. The report says 'as found necessary'.
A. That is the customary way of putting it.
pnge 193 ~
Q. Now, No. 5-' .All ballast in afterpeak is to
be removed and made accessible for examination.
A. That's right.
Q. They haven't even seen that; have theyt
A. No.
Q. And what I am trying to ask you, and I have a right to
do this on cross-examination-Isn't it a fact that this is surmize and speculation as to the cost. Is that correct?
A. In all of our work, we estimate the cost of each and
every job, whether it is in .Norfolk, Philadelphia, Baltimore,
or New York, and our estimates have been pretty close to
what we need to fix up a boat. I can relate to you that we
got this boat from the Maritime Commission, and before we
ever started the work, we estimated $300,000.00 to do the
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work. vVe had another opinion-we hadn't started it-and
when we finished, we had spent $310,000.00.
Q. If you will refer to Item No. 6 'All over-head main deck
· beams of wood and extended suspension timbers are to be
renewed as needed' 'Scattered areas of deck cover to be removed for better examination of deck beams'. Does that
indicate that it hasn't been a -thorough examination?
A. That particular item we bad quite a tussle with the inspector on the job with, in an effort to find out how far we
might be expected to go. From his experience,
page 194 ~ we were informed that it would be probably a new
deck.
Q. Does your estimate include doing away with the wooden
deck and putting in a steel deck Y
A. No.
Q. That was recommended, was it not Y
A. No.
Q. Steel decking was not recommended?
A. No.
Q. How about Item No. 7. 'Approximately one hundred
feet of suspension timber guards, as found deteriorated'.
'On the port side this includes members, braces, etc. that are
in need of repairs.' Does that indicate a further examination¥
A. They will examine it further.
Q. Does the same substantial language appear in No. 9
'That the superstructure of the vessel is to he entirely renovated, and all deteriorated parts of housing, deck, is to be
renewed, as necessary to restore vessel to good condition'.
ls that what No. 9 says?
A. Yes.
Q. Has any effort been made, so far as you know, towards
acquiring a vessel from the Maritime Commission?
A. Not to my knowledge.
page 195 ~ Q. Did it ever occur to you, as Superintendent
of the marine properties that if you communicated with them, it might be possible to make an extension
of the charter of the Elisha Lee for another ten years?
A. I have no business communicating with the Maritime
Commission.
Q. You have nothing to do with thaU
A. No.
Q. This boat, the Messick-I want to ask you about that.
Is that the vessel formerly known as the Nantucket Steamer
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'Naushon'? Are you acquainted with the history of that
vessel?
A. No.
Q. You said you examined it.
A. Yes.
Q. Did you see, if you are not acquainted with the history,
the tablets signifying its war service 7
A. Yes.
Q. Are you in a position to say that, according to bronze
tablets on the ship, that it was in war service in the English
Channel?
A. Yes.
Q. And is the English Channel any rougher than the Bay Y
A. No.
Q. Are you in a position to say the length of the run across
the English Channel differs materially froID: the run from
Cape Charles to Old PoinU
page 196 } .A.. I am not in a position to say.
Q. Is it approximately the same length Y
A. I don't know.
Q. I will show you a series of photographs of the ship when
it was known as the Naushon. Do you know what year the
ship was builU
Mr. Mears: Do you think that is proper evidence-the way
the boat looked when it was another boaU I don't object to
anything that is relevant, but that seems to be far afield.
Here is a boat that was something else under another name,
and how it appeared.
The Court: I understood from this witness that be made
the inspection of this boat, with an eye to using it on this run,
and that he testified that he didn't think it could be used, except after the expense of maybe $350,000.00, I think. .And that
then it was ten feet shorter than the Maryland and the Pennsylvania. I think that is his testimony. I don't know what
Mr. Montague is trying to show, by'trying to identify this ship
as the one he inspected and the one he testified was hardly
useful for this purpose.
Mr. Montague: My point is to show the condition it was in
as the N aushon, before it was converted to· an excursion
steamer.
page 197 } The Court : Go ahead.
Mr. Montague:
Q. Is that a picture of the Nantucket Steamer, Naµ.shonT

148

Supreme Court of Appeals of Virginia

J own N . .Abbott.
Of course, when you saw it some of the plating had been taken
off.

I.

A. I couldn't identify it for being that steamer, except for
the name on the steamer, on its stern.
Q. On this picture, could you identify the stairways or the
lounges, as being the same Y
A. I couldn't answer that. I never saw it in that condition.
Q. You probably could identify the freight space from this
picture could you not f
A. No, sir.
Q. You couldn't identify that?
A. No.
Q. How long did you stay on the boatf
A. Practically all day.
Q. Could you identify that as the marine engineering part
of the ship¥
A. Not from that, I couldn't. No.
Q. Could yo11 identify the outboard and inboard profiles
of the deck plan Y
.A. No.
·
Q. Could you identify the plans of the midship section Y
A. Not from that, I coul<;ln 't, no.
page 198 ~ Q. So, having inspected the ship all day, you
can't identify anything as being part of the vessel f
A. Not on an outline drawing like that.
Q. Is this the photograph of the vessel now lmown as the
Messick, and in substantially the condition that it was when
you saw itY
A. No.
Q. '\Vas it substantially this boaU Is that a picture of the
boat at this timeY
A. No, it is not.
Q. That is not the steamer, John A. Messick?
.A.. No.
Q. Is that a photograph of the vessel in the condition you
saw it-the John A. Messick-substantially Y
A. That is fairly close.
Q. Now, I wish you would explain that-state into the record-the discrepancies of this photograph from what you saw of the vesself
Mr. Mears: I think that Mr. Abbott has a photograph of
this vessel that he made.
Mr. Montague: We may come to that. He has testified
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that this does look pretty much like it, with a few exceptions.
Is that correct, Mr. Abbott Y
A. Yes, sir.
Q. Then I am going to offer this in evidence, to be marked.
However, this has some writing on the back that shouldn't go
in at this time, so I will.leave it on my desk for the
page 199 ~ time being. Here, I have a new one without writing, and I will use this.

M:r. Montague: If your Honor please, I would like to introduce this as Defendants' Exhibit No. 11.
Mr. Mears: ·we object. We have a photograph. Vl e object to the postcard. - vVe have a photograph this witness is
in a position to offer.
The Court: I think these gentlemen are asking him if he
identifies the picture. I don't know what purpose they have
in introducing it. I will admit it.
Mr. Mears: We except to its introduction.
Mr. Montague:
Q. Do you know the over-all length of the steamer, John
A. Messick, formerly the Naushon Y
A. Her registered length is 240.1 feet.
Q. That is over-all length?
·
A, The registered length.
Q. How about the over-all length Y
A. I don't know.
Q. Did you measure the beams over the guards?
A. The registered beam is 45.2 feet.
Q. That's over the hull, isn't it?
A. That is the· registered beam.
page 200 ~ Q. What is the draft of the vessel?
A. The registered draft is fourteen feet.
Q. Are you and I talking about the same vessel 1
A. I think so.
Q. "\Vhat is the horse power Y
A. 2400 horse power?
Q. What is the boiler pressure?
A. I don't have that with me.
Q. Didn't you examine the boiler pressure Y
A. There was no steam on the boat.
Q. Of course it wasn't. It was tied up when you inspected
it. I thought you migllt have made inquiry. How about its
operating speed f
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A.
Q.
A.
Q.

(.

I understand fourteen knots.
Do you know when it was built?
In 1929.
.,
·where?
A. Quincy, Massachusetts.
Q. vVha t is the gross tonnage Y
A. 1177.
Q. "\,Vhat number of propellers?
A. Two.
Q. Do you know at the present time the number of people it
is certified to transport, within three miles of shore Y
A. Roughly three thousand.
page 201 ~ Q. Of course, the further you get from shore,
·
the less number you are certified for. Is that
rightf
·
A. That's right.
Q. Is there the slightest question in your mind that this boat
could be certified for one thousand people between Old Point
and Cape Charles Y
A. I question whether it could.
Q. Do you know whether or not, with the exception of the
hurricane deck and the pilot house and the bridge, the rest
is steel!
A. The sides are steel similar to the Virginia Lee.
Q. Wasn't it obvious to you that it was designed for a type
of run that included rough weather, and that a lot of plating
bad been removed to make an excursion steamer Y
A. Yes.
·
Q. And it was evident that it had negotiated the English
·
Channel as a hospital ship?
A. Yes.
Q. It crossed the ocean under its own power and came back
under its own power, didn't iU
A. So I was told.
Q. I think we can figure that it wasn't hauled there on another ship, was it?
A. No.
page 201a ~ Q. Do you know how many water-tight compartments there are in the vessel f
A. I don't know off-hand.
Q. Do you know how many water-tight bulkheads there are
in the vessel T
A. No.
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Q. Did you go to really make an examination of itf
A. I went to look at it to see if it could be used in our service.
Q. What was the condition of the steel?
A. Very good.
Q. How about the steel work in the crew's quarters. Was
it clean. The vessel was tied up, of course.
A. Yes.
Q. It was in an orderly condition?
A. Yes.
Q. The machinery was oiled?
A. Part of the machinery was in good condition. A lot
was torn down and scattered on the floor.
Q. The decks were free of rust Y
A. Yes.
Q. The chain locker was in good condition 1
A. Yes, sir.
Q. Did you notice that the sponson spots had been reinforced?
A. Yes, sir.
page 202} Q. Did you know that the vessel is equipped
with a sprinkler system, and thermostatic fire
alarm?
A. On the freight deck.
Q. Did you see other types of fire extinguishers T
A. Yes.
Q. Let's go to the automobile deck. You could tell that there
had been an automobile deck, could you not?_
A. There was a freight deck, or main deck.
Q. Couldn't you tell where the snack bar is had been formerly an automobile deckY
A. I don't know.
Q. Did it appear that where the snack bar is was suitable
for an automobile deck?
A. It was large enough.
Q. How many automobiles did the Elisha Lee transport?
A. I think that probably the largest number they ever had
on was between fifty-five and sixty.
Q. "\Vould you say that, by removing the snack bar, and rearranging a couple of toilets, approximately the same number
could be carried on the Messick?
A. No, it could not.
.
Q. Are you sure of that? Did you qo any measuring?
A. The John A. Messick is sixty feet shorter than the Elisha
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Lee, and not as wide, so I don't think you could
put as many automobiles on the Messick as you
could on the Elisha Lee.
Q. Let's review. I don't mean that you did it intentionally,
but you were not entirely correct. The John A. Messick is not
as long as the Elisha Lee, but as a matter of fact, isn't it
wider!
A. I don't think so.
Q. Did you measure as to whethe·r there are just as many
cubic-square feet on the Messick as on the Elisha Lee Y
A. I didn't do any measuring.
Q. Now, if the snack bar were removed, and if a couple of
toilets were re-arranged there, and on the floor where the
ball room is, woulqn 't the space below be ample to hold more
than :fifty automobiles Y
A. I wouldn't linow how many you could put on the deck.
Q. Of course, for the Bay service, the iron plating would
have to be put back on 1
A. Yes, sir.
Q.. Were the crew facilities on the John A. Messick ample,
or reasonably ample i .
A. I didn't count the number of bunks, and am not in a position to say whether it could take care of a crew.
Q. What would be the crew¥
.A. Compared to the Elisha Lee, we carry thirty-six on the
Elisha Lee. I imagine we would have to carry the same number.
page 204 ~ Q. How a bout the galley Y
A. The galley would have to beQ. Was it in good condition Y
.A. Yes. But a galley for our service would have to be on
the saloon deck, and there is no galley on the saloon deck.
Q. Was the saloon deck in good condition 1
A. Yes, sir.
Q. You would, of course, have to have toilets put in for
white and colored people, separately f
A. Yes, sir.
Q. You took that into consideration Y
A. Yes, sir. ·
. Q. How many staterooms on the hurricane deck of the J olm
A. Messick?
A. I don't know. ·
Q. Do you know how many staterooms are available for the
crew?
A. No.
page 203

~
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Q.
A.
Q.
A.

What condition was the pilot bonse in?
Very good.
Now, were the stacks and funnels in proper condition 1
Yes, sir.
Q. How a bout the machinery?
A. We didn't look at it. We didn't have it opened up. I
just walked around the engine room.
page 205 ~ Q. Before you could recommend purchasing a
boat, as a representative of the Railroad, 'YOuldn 't
you take a look at the machinery?
A. That's right.
Q. How about the windlass and the steering engine?
A. They were painted pretty.
Q. As far as you could tell, there was nothing wrong?
A. From observation, yes.
Q. I understood you to say you would have to make a lot
of repairs, and that it would take two and a half to three
months. Isn't it a fact that all necessary repairs that would
be required to put the John A. Messick in seaworthy condi...
tion to comply with the Coast Guard requirements for this
run between Cape Charles and Norfolk, and to hold passengers and automobiles, could be made within five working days?
A. No. I would never agree to that.
Q. You deny that?
A. Yes.
Q. \Nill you also deny that all the necessary repairs can be
done for less than $40,000.00 to get certification from the Coast
Guard to put that vessel into a run substantially equal to the
run of the Elisha Lee?
A. If you remember in my" statement, there were only two
things I mentioned that would be required by the
page 206 ~ Coast Guard-closing in the sides, and extending
the sprinkl~r system. The rest of the items were
items we w·ould require in our regular passenger service. So
to meet the Coast Guard requirements .and put the boat in
shape to run across the Bay, mig·ht be done for $40,000.00,
but to do the items I mentioned, I say it would cost approximately $200,000.00.
Q. Of course, there is no limit to what your company can
spend, if they want elaborate dining rooms, and things of that
sort, and elaborate heating systems. Isn't it a fact that
within a figure of $35,000.00, the Messick can be put into con-:dition to receive certification from the Coast Guard for aiiy
normal use the Elisha Lee formerly performed in transport-
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ing people, automobiles, and freight across t11e Bay, and the
work clone within five days?
A. I don't think it can be done.
Q. Have you made inquiry at the Newport News Shipbuilding & Drydock Company as to how many working days it
would take them to convert that vessel T
A. No, sir.
Q. That is a reputable shipbuilding corporation, is it not T
A. Yes. I know the shipyard. We do a lot of work there.
No further questions.
page 207 } By Mr. Ayres :
Q. The Virginia Lee was built in what year?
A. 1928.
Q. And this Messick was built in 1929 t

A. That's right.
Q. And what is the length of the Virginia Lee, if you remember.
Q. Approximately 300 feet.
Q. She was a little smaller than the Elisha Leet
A. One or two feet.
Q. And much narrower, wasn't sheY
A. Yes, sir.
Q. As a matter of fact, her beam was less tlian that of the
Messick!
A. Yes, sir.
Q. The Messick is wider than the Virginia Leef
A. That's right.
Q. The steamers, Pennsylvania and Maryland, which your
company operated, each of those ships was operated over
forty years!
A. Yes, sir.
Q. And the Maryland still bad a certificate when you got
rid of her, didn't she?
A. Yes.
.
Q. And they were good seaworthy boats?
A. Yes, they were seaworthy. In bad weather, they were
rather rough riders.
page 208 } Q. They made the run for forty some years?
A. Yes.
Q. During all those years, did you consider them unsuitable
for the run?
A. No. At the time, it was all we had.
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Q. vVere they considered unsuitable by the Company during
those forty years?
A. From a comfort standpoint to the passengers, I· think
there was some consideration, but from a seaworthy stand
point, there was no question that they were okay.
Q. Did this Company run these ships for forty-some years,
cons~dering all that time that they were not adequate for the
service?
A. No, I don't think so.
Q. I don't understand why you say they were not adequate
for the service.
A. I didn't say they were not adequate.
Q. I understand you to say that this boat would be compared to the old Maryland or the Pennsylvania, and that
everybody knew that they were not suitable.
A. The Maryland and the Pennsylvania were built mainly
for passengers, and in later years, we started to haul automobiles, and we had to back and fill when we put the automobiles on, and it took a lot of time to spot them on
page 209 } the main deck. Our loading was slowed down,
and there was things that turned up in later years
that didn't make them as suit.able, and that's why we built the
Virginia Lee.
Q. Didn't the Virginia Lee have to have cars spotted the
same way!
A. Not so much. She had a bigger deck.
Q. They had to be spotted some?
A. Yes.
Q. And unless you have a boat open at both ends, they will
always have to be spotted, won't they?
A. That's right.
Q. You have never considered a boat open at both ends for
this runT
A. We have talked about it.
Q. Any talk in recent years?
A. No.
Q. And this boat would be a boat that would be comparable
to the old Maryland and Pennsylvania, wouldn't she?
A. I think so.
.
Q. In other words, there is no difference between her and
the Elisha Lee, except in size, so far as suitability for the run,
is there?
A. I think that's right.
Q. Then the only objection would be that if you have too
much business for her, she couldn't take it, is that righU
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A. Yes, sir.
Q. Now, during all this time that you have had
the Elisha Lee, she has always given trouble as I
understand from you. She has always had abnormally high
maintenance costs 1
A. That's right.
Q. And you have, on numerous occasions, called your superintendent's attention to that fact, and made recommendations that there be some change-that some other vessel he
obtained?
A. Yes. I have.
Q. And you have done that on more than one occasion?
A. Yes.
Q. And so far as you are able to say, nothing has ever been
done about iU
A. That's rigl1t.

page 210 }

No further questions.
By Mr. Lyman:·
Q. l\fr.- Abbott, as I understand yonr testimony, yon first.
learned·of the availability of the Messick in a casual luncheon
conversation with. Captain Messick, of the company that
owned herf
A. That's right.
Q. You further said that you didn't know, at that time, or
now, of any boat available, or that could be obtained, that
would be suitable for this service..Is that correct¥
A. Yes, sir.
page 211 ~
Q. Now, I want to ask you wl1etber you have
endeavored to locate, another boat, and, if so
what those endeavors consisted oft
A. I have been to Baltimore and to Philadelphia, and
around New York harbor, and I haven't been able to locate a
boat that is for sale that .would be .suitable for this service.
Q. What have you done to try to locate a boat. I have been
to those places, too, but not on a boat-buying expedition. You
said that you hadn't tried to get one from the Maritime Commission, did you not Y
A. I have not, no.
Q. Where do you go to try to find a boat?
A. When yon go to a place like Baltimore, you can g·o
around the water front, and I asked people there if thev lrnC1w
of a boat. One of the best places fo go is ton Rhipyard. They
usually know of available boat~ that migl1t be for sale.
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Q. As I understand the testimony yesterday, you are tlrn
particular officer of the Pennsylvania Railroad Company who
would be charged with the job of going out on these boat-buying expeditions when they consider buying a boat.· Is that
correct?
A. Not unless I am given particular orders. My job is to
maintain our floating equipment.
Q. Were you given particular orders since November of last
year to go and look for a boat?
page 212} A. I have been asked if I knew of a boat that
would be suitable for this service that would be
immediately available.
Q. That doesn't quite answer my question.
A. Yes. I have been.
Q.
gave those orders y
A. Mr. Schwab.
Q. What specifically did he order you to do 1 Do you recall
his instructions?
A. To make a check and see if vou can locate a boat that
could be immediately put into the service at Norfolk.
Q. When did he give you those instructions Y
A. Sometime the latter pa.rt of ,January. I don't know the
exact date.
.
Q. Was it before the end of the month of January?
A. I think it was the afternoon of the 30th.
Q. Was that in connection with this conference we heard
testimony about yesterday, in Philadelphia?
A. It could have been.
Q. And after receiving those instructions from Mr. Schwab,
what did you do?
·
A. I went to Baltimore and to Philadelphia, and spent
enough time around New York, inquiring if anyone knew of.
any boats that were available?
Q. And that search proved fuitless, according to your testimony?
A. Yes.
page 213 } Q. Did you consult any marine brokers T
'
A. No, I didn't. I g·et reports from the marine
brokers frequently, and l1aven 't seen a steamer for sale for
years. There are no steamers around New York that are
available. The ·wnmington line has one there in the summer,
a boat that runs to the Statute of Liberty. Passeng·er hoats
are almost a thing of the past in any of the ports any more.
Q. On any of these tours of the water fronts, did you learn

Who
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of the Messick being for sale, or did you just learn of that
from your conversation with Captain Messick?
A. From Captain Messick.
Q. There is one example, at least, of a boat that you located,
that your water front tours didn't reveal.
A. Everybody knew about it by the end of January. The
Bay Line people looked at it between the time he mentioned
it to me, and the time I looked at it.
Q. '\Vouldn 't you say, Mr. Abbott, that a boat of the quality
and condition that the Messick is in, according to your testimony, and of the size and capabilities and capacity, would be
a great bargain for your company at a price of $550,000.00,
ready to go into service, and equipped as you want it
equipped Y
A. I am not in a position to answer that.
Q. " 7hy aren't you in a position to answer it f
A. You asked if it wouldn't be a bargain.
page 214 ~ Q. I assume that you are an expert in the purchasing· of boats Y
A. There is more than just spending money. I am only repairing boa ts.
Q. I am asking for your opinion as to whether it would be
a g·ood buy-a reasonable price for that kind of boat. You are
a boat-buying· expert.
A. If your are putting a value on it, I would say that it
would be a fair value.
Q. ·what would it cost to have a comparable boat built, new f
Could you give an estimate on that¥
A. Probably $2,000,000.00.
That's all.
Mr. Montague:
Q. Mr. Abbott, you testified under my cross examination
that the asking price quoted by Captain Messick was $350,000.00 for the vessel. I want to now ask if it iRn 't usual in the
sale of ships, as it is in the sale of horses, that you can sometimes g:et a man below the asking price?
A. That's possible. And if this boat were purchased, or
any other boat, it would be handled by our purchasing- department. I just casually asked that day what he wanted for it.
Q. Is it a fact that the Messick, it would certainly be fair
to assume, had a good twenty years life expectancy, in serviceability?
A. I would think so.
_/
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pag·e 215 }

Q. ·when the United States Government took
over the vessel, Virginia Lee, do you know
whether or not the Pennsylvania Railroad had any re-purchase option?
'
.A. I do not, no.
Q. .Are you in a position to state what effort, if any, the
Pennsylvania Railroad, or any of its subsidiaries, have made
to g·et the vessel back from the United States Government¥
A. I don't know.
No further questions.
The Court: Your are the Superintendent of Floating
Equipment of the Pennsylvania Railroad?
.A. Yes, sir.
The Court: The Corporation that is before this Court now
is the New York, Philadelphia & Norfolk Railroad Ferry
Company, isn't it?
A. Yes, sir.
The Court: Well, then, l1ow will the action of this Court on
the question now before it, affect the Pennsylvania Railroad
Company? The question before this Court will effect the Pennsylvania Railroad in its duty to transport passengers to
Norfolk and Old Point?
A. I don't understand.
The Court: It is a question of the wishes of
page 216 ~ the New York, Philadelphia & Norfolk Railroad
Ferry Company to suspend the service of the
ferry across the Bay to Old Point for an inde-finite periodtl1e action of the Court on that. How would it effect the duty
. of the Pennsylvania Rialroad to transport passengers from
Cape Charles to Old Point, or to Norfolk, or elsewhere across
the BayY
·
.A. They wouldn't be able to transport passengers across
the Bay.
The Court: But if they had to do that by their charter,
wouldn't tlrny have to find a way?
A. I think they would.
The Cou;rt: Aren't you just employing as a figurehead,
for the Pennsylvania Railroad's purposes, this little corporation, which issued only $2,500.00 of capital stock, to furnish
you a charter to get across the Bay with your passengers?
A. Yes, sir.
That's all.

I
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HAROLD P. LAWRENCE,
being first duly sworn, testified as follows:
DIRECT EXAMINATION..
By Mr. Mears:
Q. Your name in Harold P. Lawrence Y
A. Yes, sir.
page 217 ~ Q. Where do you reside?
A. Norfolk, Virginia.
"
Q. What is your occupation?
A. I am superintendent of the Norfolk Shipbuilding &
Drydock Corporation, in Norfolk.
Q. Have you had occasion to inspect the Elisha Lee, which
is owned by the New York, Philadelphia & Norfolk Railroad
Company, recently f
A. Yes, ~ir.
Q. Did you make an inspection some time after certain
damage which the vessel suffered in November of 19521
A. Yes, sir.
·
. Q. M'r. Lawrence, when did you make an inspection of the
vessel 1
A. We made a visible inspection on the run, I believe, on
the 12th of January.
Q. By whom were you asked to make the inspection?
A. By Mr. Abbott.
Q. Who just testified here?
A. Yes, sir.
Q. What did that inspection disclose at that time, as to the
condition of the vessel T
A. We made a visible inspection of the vessel. V{ e made no
removals, inasmuch as the vessel was in operapage 218 ~ tion, and we couldn't remove panels for hidden ·
defects .. We found, during that inspection, that
the superstructure was working, nnd fonnd that a certain part
of the over-hang was deteriorated. and there was deforioration in the main decking. We found a certain amount of deterioration in the superstructure. ·we made a survey on that,
and arrived at a price, and submittrd that price to Mr. Abbott.
Q. Who was with you on the inspection?
A. M. N. Lawrence, and Captain M. S. Richardson, and
Captain Careless, representing the Railroad. ·
Q. What figure did you give for repairs tlmt were necessary from your observation?
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A. That figure was $270,000.00.
Q. How long did you estimate the work would require?
A. I don't remember that.
Q. Mr. Lawrence, are you familiar with the Coast Guard
Report made in March on the Elisha Lee
A. Yes, sir.
Q. Have you·studied that Coast G:uard Report?
A. Yes, sir.
.
Q. Did you make the inspection of the vessel again, and, if
so, when 7
·
·
A. I made an inspection of the vessel the first day, along
with the Coast Guard inspectors, and every day that they
were there, I was aboard the boat.
0
/

The Court: As whose representative Y
A. The shipyard's.
The Court: At whose request,
A. No one's. The vessel was in our shipyard.
.
The Court: Just curious Y You were under ·no responsibility Y
A. That's right.
page 219

~

Mr. Mears:
Q. Is that the usual custom Y
A. Yes, sir. Because I supervise the work on those boats
when they come in the shipyard, and when the Coast Guard
requirements are turned in to the superintendent, and this
work given to me, I like to be familiar ·with it first-hand.
Q. It is usual when they go to the shipyard for inspection,
for repairs to be made by your yard!
A. Yes.
Q. That is the usual custom 7
A. Yes, sir.
. Q. Following this, wbat further did you do in inspecting
that vessel, in determining what cost it would take to put the
vessel in good condition?
A. After the Coast Q-uard ·submitted their requirements to
the ·Pennsylvania Railroad, the Pennsylvania Railroad, as
represented by Mr. Abl1ott, turned a copy of the requirements
over to me, and asked that I make. an approximate cost on the
repairs, as presented by the Coast Guard, and an approximate cost was made, to the best of my ability, with
page 220 ~ my eight or nine years of association with the
· vessels coming in tlrnt yard. This price was
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established on that basis-it was approximate. I am not
making any claim that the price is exactly right. It could be
less, and it could be more, which would he depending upon
whether or not the Coast Guard found further requirements,
after we went along and the vessel was opened up. •
Q. You gave these figures, based on the Coast Guard's report as to what was found.in their inspection?
A. Yes, sir.
Q. I understood from your testimony that it was possible
that a worse condition may develop that you didn't contemplate.
·
A. There could be, yes.
Q. What did you estimate as the cost of making those repairs, and as to how long it would take?
A.. $525,000.00, and I think four or five months.
Q. Do you still now think that estimate is fair, and that
the time is a fair estimate of the time required?
·
A.. I do, yes, sir.
Q. Mr. Lawrence, not going into details-that would take a
lot of time-but what were one or twq of the bigger items in
that repair¥
A. One of the large items would be to renew the entire main
.
decking. She has a deck· composed of what is
page 221 ~ called lava rock, which is three inches thick. That
would have to be removed to determine the extent of the deterioration in the wooden decking, and it was
approximately that all the decking would have to be renewed, and the estimate .was made on that item, and renewing in wood and not in steel. That was a big item. In connection with the main deck, she has an approximate five. six
or seven foot over-hang, with a lot of structural work tliere,
and there was around 150 feet on each side which would have
to be renewed, in the supports of this over-hang.
Q. Running entirely around the vessel¥
A. No. S~veral feet forward of the midship gangway on
the port side, running aft 150 feet, and approximately 150 feet
on the forward starboard quarter, and that would neeessitate
removing and renewal of the decking, stringer plates, guards,
and sponson braces, and a certain amount of stanchions on
the automobile deck.
Q. How Ion~ have you been in the shipbuilding business!
A. Since 1925.
Q. How long have yon been superintendent of the shipyard
in Norfolk?
A. Since 1942.
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Q. Has your company any connection whatsoever with the
Pennsylvania Railroad, or the Railroad Ferry Company?
A. No, sir.
Q. You are an independent yard f
A. That's right.
page 222 }

That's all. You can take the witness.

The Court: Do you make it a practice to accompany the
Coast Guard inspectors 7
A. Not necessarily so.
The Court: How many other times have you done it on an
annual inspections 7
A. Through many years in the shipyard, I don't know that,
sir.
The Court: How many times since you have worked there,
which, I believe, you said was eight or nine years?
A. You mean this particular ship? I don't know that. I
don't know that I have done it over two or three times.
The Court: "\Yhy did you do it this time-because you inspected it beforehand T
A. I had inspected it beforehand,· and wanted to be acquainted with any requirements they might make.
The Court: Did you lead them around f
A. No, sir. You don't lead those people around.
The Court: I know you don't actually lead them, but a
man of your experience and position with the company would
have right much influence on them in tlieir ability to see
around.
A. No.
The Court. I am not quite clear. How did this
page 223 } ship pass inspection a year ago, and now requires
an expenditure of half a million dollars to restore? It is hard for me to understand that. I say it openly
to you and the rest. I know nothing· about a ship, but certainly
a commodity like a ship, that lives fot a long time, and plies
the water for over sixtv vears--I don't understand how
it can break down in one· year's time, and take half a million
dollars to restore.
A. I can sayThe Court: I wish you would explain it to me.
A. You can inspect any vessel, and work that vessel for a
period of one year by making certain repairs and fulfilling
certain requirements. At the same time, that vessel is reach-
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ing a ripe old age, and there is a certain amount of structural
weakness that occurs during all those years, and, at some
time or other, would have to be taken care of.
The Court : From stem to stern, she just breaks down in
twelve months?
'A. It is not a case of that. There is age. She has been
op_erating in the Bay in heavy weather.
The Court: Haven't you undertaken to restore a lot that
wouldn't have to be restored Y
A. That's right.
.
The Court : And after that has been done, she
page 224 ~ ought to live another sixty years?
A. She would need another complete renovation.
The Court: Thirty, forty, fifty-or what f When you
put $500,000.00 worth of rep~irs on her, you have almost made
a new ship, haven't you T
A. I think it would put her in pretty good shape.
The Court: That is what I am getting at.
A. But how long it would last, I don't know.
The Court: You say it would take that to repair her to the
point where she can continue the service, and pass government
inspection Y
A. That's what I feel, yes.
Mr. Mears:
Q. You would still, after the repairs yon have enumerated,
have a lot of sixty-year old wood in that vessel, would you
noU
The Court: I thought he was going to restore the entire
superstructure Y
Mr. Mears: You didn't contemplate restoring the entire
superstructure, did you.
A. I didn't consider that, no.
Q. At how much would you estimate the cost of restoring
the entire superstructure?
A. I would imagine-I don't have any figures-I imagine
the entire main deck over-hang and entire superstructure-I
imagine it would run $1,000,000.00, or mo.re., to
page 225 } do that.
Q. In other words, tl1e repairs you had in mind
would only last so long as the balance of the sixty-year old
wood held up Y

N. Y. P. & N. R.R. Ferry Co. v. Northampton Co., et al. 165

Harold P. Lawrence.
A. That's right.
That's all.
CROSS EXAMINATION.
By Mr. Montague:
Q. The Elisha Lee is a steamboat, is it not¥
A. Yes, sir.
·
Q. Propelled by what motor power Y
A. Two triple expansion engines.
Q. Run by oil 7
A. Yes, sir.
Q. It has been in your yard before, for various repairs in
the past year?
A. "Y"es, sir.
Q. Who pays the bill for its repairs Y
A. We submit a bill to J. N. Abbott, in Hoboken, New
Jersey. I haye never seen, I don't believe, a check in payment, so I wouldn't know.
Q. Mr. Abbott testified that he is solely employed by the
Pennsylvania Railroad Company. Do you know whether the
bills are to Mr. Abbott, or to the Pennsylvania Railroad?
A. I think the address we put is J. N. Abbott, Superintendent of Floating Equipment. Whether Pennsylpage 226 ~ vania Railroad .is in there, I don't know. Then
Hoboken, New Jersey.
Q. All I am trying to clear up is this. Mr. Abbott, so far
as you know, doesn't personally pay these bills, does he 7
A. I don't think so.
· Q. Do you know on whose faith and credit, the vessel is
now in your shipyard, for payment of wharfage?
A. Mr. Abbott's office, so far as I am concerned.
Q. There is no record in your office, so far as you know, of
making any charge to the New York, Philadelphia & Norfolk
Railroad Ferry Company Y
A. Not as far as I know.
Q. Since the first day of March, or approximately the fir~t
day of March, when the vessel, Elisha Lee came to your shipyard, has any repair, either major or minor, been authorized
to be done by the shipbuilding company?
A. No, sir.
Q. Is the vessel now, except for maybe some examinations
being made, in the same condition as when it came there?
A. Yes, sir.
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Q. Now, if the repairs were authorized, and there was a
rush about the job, and you put on three shifts, couldn't you
reduce that four months' period considerably Y
A. I think so.
Q. R~duce it to about a third of that Y
page 227 ~ A. I think so, yes.
Q. As an experienced shipbuilder, isn't it a fact
that, for a whole lot less than half a million dollars, the boat
can be put in shape to pass the Coast Guard inspection?
A. I don't think so.
Q. If approximately half a million were spent on it, there
is every reason to believe that it would. have a life of another
ten years, isn't there 7
A. I am not in a position to put a life on her.
Q. This wood-the exposed part is protected by lava rock T
A. The main decking~, yes.
Q. And the chances are that has preserved a great part of
iH
.
A. No, sir, I don't think so. The lava rock is cracked in
quite a few places, and I think a lot of water has gotten in.
Q. Where it is fully protected by the lava rock, it is sound?
A. It is possible-if the decking was good when the lava
rock was put on.
Q. The hull of that vessel is made of whatf
A. Iron, so I am t.old.
Q. It is in your shipyard___:...you must know it.
A. It is an iron hull.
Q. There is no reason that the hull won't way
page 228 ~ outlast any period that I could reasonably be expected to live 7
A. I think it should.
Q. Do you· know of any vessel that has a better or more
durable hull, anywhere in the Chesapeake Bayt
A. No.
That's all.
Mr. Ayres: I have no questions.
Mr. Lym~n: I have no questions.

RE-DIRECT EXAMINATION.
Bv Mr. l\foars:
~Q. If the cost of repairs was speeded up, if the period of

N. Y. P. & N. R.R. Ferry Co. v. Northampton Co.,

et al.

167

N. L. Fleckensteine.
repairs was speeded up, would that not increase substantially
the cost of repairs?
A. It would, because your nig·ht shifts-extra shifts, are
paid a premium. I think they are paid a seven per cent
premium,, and that would increase the cost, yes.
Q. Do you know bow much it would increase the $525,000.00
estimate?
A. No, sir, I don't.
That's all.
MR. N. L. FLECKENSTEINE,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mears:
Q. What is your name?
page 229} A. N. L. Fleckensteine.
Q. Where do you reside?
A. In Philadelphia.
Q. What is your occupation Y
A. I am a division engineer on special duty in the office of .
the vice-president in Philadelphia.
Q. Whose vice-president f
A. E. W. Smith.
Q. You have also been appointed superintendent of the
Pittsburgh division?
A. Yes, sir. Known as the Panhandle Division..
Q. Mr. Fleckensteine, do you know whether or not Mr. R. C.
Moss was a former vice-president of the Pennsylvania Railroad, in charge of the same office in which you are now employed!
A. Yes, sir. Mr. Smith succeeded Mr. Moss.
Q. Have you taken from the files of your office a letter dated
January 17th, 1946-a copy of a letter on the stationery of the
Commonwealth of Virginia., Department of Highways, captioned 'Old Point-Cape Charles', and purporting to be the letter of Bert Marye, Jr., Traffic -and Planning Engineer, to
which letter is attached certain traffic flow maps?
A. Yes, sir.
Mr. Montag1ie: May it please the Court, I object to the introduction of this letter by this witness, which
page 230 ~ purports to be a letter from the representative of
the State Highway Commission, who is apparently
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not here, to another gentleman who is not here, and regardless of what file it was in, I don't think., as to this witness, it
is anything in the world except hearsay.
The Court: The Court sustains the objection.
Mr. Ayres: And we object on the further ground that it
is immaterial to the issue now involved.
Mr. Mears: I take an exception to the Court's ruling.

Q. Mr. Fleckensteine, have you taken from the files of your
office, a statement of an operation of the New York, Philadelphia & Norfolk Railroad Ferry Company, from the beginning
of the operation down to January 1st, 1952?
A. Yes, sir. I have it to January 1st, 1953.
Q. Will you please tell usMr. Montague: May it please the CourtThe Court: Does that statement refer to the finances, operational losses, etc. f
Mr. Montague : Yes sir. Which are not in issue.
~he Court: Did rou make any point of that in your application?
Mr. Mears: Not in our first application.
The Court: You made the point that you couldn't use the
Elisha Lee, and could get no other boat. The financial structure of the $2,500.00 capitalized Nip and N Railroad Ferry
Corporation doesn't seem to be pertinent here.
page 231 ~ Mr. Mears: We except, and would like to get
· the statement for the purpose of the record.

Q. Will you please state the amount of the accumulated
deficit of the New York, Philadelphia & Norfolk Railroad
Fen'Y Company, from the beginning of its operation in 1935,
through the year 1950, as to years and the total.
Mr. Ayres: We object, for the reasons previously statedThat it is immaterial and irrelevant to the issue before the
Court, and not responsive to the pleadings.
The Court: Objection sustained.
Mr. Mears: I except.
Q. Mr. Fleckensteine, will you testify now to each of the
years and the total Y

The Court: I understood that you offered to file it, and
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that an objection was made, and that this Court sustained the
objection.
Mr. Mears: I can take the hard wayThe Court: You are filing it as objected to f
Mr. Mears: We except to the Court's ruling.

Q. I also hand you income statement of the New York,
Philadelphia & Norfolk Railroad Ferry Company, for the
years 1942 through the year 1952, showing the operating revenues, operating expenses, and net income or
page 232 ~ losses, and ask you if these were correct statements, taken from the files of your office?
Mr. Montague: Vve make the same objection, your Honor.
The Court: He hasn't offered it.
A. It is a proper copy.
Mr. Mears:
Q. I ask that those statements be introduced in evidence?
Mr. Ayi.es: ,ve object on the same ground, as the ones we
cited when we objected to the statement of losses.
The Court: The Court sustains the objections.
Mr. Mears: For the purpose of the record, we ask that they
be introduced in evidence. I except to the Court's ruling.

Q. Mr. Fleckensteine, have you made up, in your office, a
statement of the maintenance cost of the Elisha Lee, since she
was acquired in 1943?
A. Yes, sir.
· Q. ·wm you please state to his Honor the amount of those
maintenance costs for each of the years-1943, through.
The Court: Just the amounts?
Mr. Mears: The maintenance cost for each year. We have
to take care of the maintenance cost.
A. In 1943, we spent $209,444 on the Elisha LeeMr. Lyman: If your Honor please, I would like to object
on the basis of the netition which I understand is
page 233 r before the Court. The costs or economics of this
ship were of no object. They were ba$ing their
original petition on the question of the availability of another
boat, or the possibility of g·etting- the Elisha Lee in service.
They didn't say they couldn't do it because it would cost too

,r
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much. They said they couldn·'t physically do it. We didn't
know that the statement of how much the Elisha Lee cost, or
how much it cost ten years ago, was material.
Mr. Mears: One of the principal objections of these gentlemen is that we failed to keep up proper maintenance on the
vessel, and it certainly seems to me to be proper evidence.
The Court: If the petition in denial of the application made
by the Railroad Ferry Company contained an allegation such
as Mr. Mears made, that they hadn't provided appropriate,
adequate service over the years, and because of that, they
couldn't economically operate, then I think it is evidence.
Mr. Lyman: I don't believe we made any such statement,
your Honor.
]\fr. Mears: I think that unquestionably it was one of their
charges-that what we failed to do is to keep up repairs.
Mr. Ayres: We allege that it was their duty to anticipate
their needs, arid to be prepared to continue the serviee.
The Court: That is a different matter. Is
page 234 ~ there any contest? If so, I will ask you to confer
and advise the Court before the Court rules.
l\fr. Montague: From the standpoint of my client, the City
of Hampton, I oppose no objection.
Mr. Lyman: We have no objection to reasonable testimony
on their petition, to show that through the years, they did ful. fill their duty of keeping the boat in service, but I don't think
that bare testimony as to some total of dollars spent each year,
without specification of what it was spent for, or why it was
needed, but just putting· out cost :figures on an annual basis,
is relevant to the question ..
The Court: Then you withdraw your objection to this question?
The Court admits it.
Mr. Mears:
Q. Go through each of the years, beginning with 1943:
A. In 1943~ the expenditure, partially for conversion and
partially for maintenance was $209,444~00; 1944 was $190,039; 1945 was $77,049; 1946 was $71,795; 1947 was $91,385;
1948 was $73,659; 1949 was $98,342.00; 1950 was $103,085 ;
1951 was $130,671.00; 1952 was $136,791; the first two months
of 1953 was $8,670.00; and the total was $1,190,930.
The Court : Is that physical cost?

i

.1
I
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page 235

~

Mr. Mears: That's right, except on the year
1943, and I think there was the cost of some re-

conversion in that.
Q. Is that correct, Mr. Fleckensteine?
A. Yes, sir. In both 1943 and 1944 figures, there was some
conversion cost. Mr. Abbott testified that' the conversion cost
was $310,000.00..

The Court: Is that superstructure cost Y
A. I can't answer that. Mr. Abbott could answer it.
The Court: I would like to ask Mr. Abbott that. Is that
true, Mr. Abbott?
Mr. Abbott: ·That included superstructure changes, and
there were also repairs to engines, boilers-the total job.
Mr. Mears:

Q. Do you have a statement of the traffic department in
passengers and vehicle$ handled by the Ferry Company?
A. Yes, sir. I have a statement based on 1952. The last
twleve months of operation.

l\fr. Ayres: l\fay we look at that a minute!
A. Mine is based on the last twelve months of operation..
l\fr. Ayres: From March 1st to March 1st Y
A. March 1st, 1952 to February 28th, 1953, the last twelve
months of operation.
The Court: What would that tell, Mr. Mears?
page 236} A comparative statement, over the years, might
have some value, but why introduce the revenue
for the past year?
· l\fr. Mears: We thought it would give the Court some light.
The Court : We are not going into the economics of the
thing.
Mr. Mears: I will withdraw it, your Honor.
The Court: Whether the operation was justified by the net
revenue is not in issue here.
Mr. Ayres: The last year wouldn't mean much anyway.
They change1 the schedule so much, no one could tell when
she was runmng.
Mr. Mears: I have no further questions, Mr. Fleckensteine.
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CROSS EXAMINATION.
By Mr. Montague :
Q. Mr. Fleckensteine, do you know who, during the years
you have enumerated, from 1943 to 1953, paid for those maintenance costs f In other words, the Pennsylvania Railroad
Company, or the Ferry Company Y
A. The Ferry Company, of course, had an income from
revenue derived from the boat operation, and when that income did not meet the bills, the Pennsylvania Railroad subsidized the Ferry Company to the extent necessary to keep
them in operation.
Q. At the present time, when the Ferry Company has no
operating income, who pays for the wharfage and such upkeep on the Elisl1a Lee '1
page 237 } A. I would say the Pennsylvania Railroad.
Q. Do you know what tbe assets of the Ferry
Company are-Y
A. No, sir, I don't,-not in dollars and cents. The Ferry
Company has. very little assets.
Q. Do you lrnow approximately, in dollars and cents, what
physical property they have Y
A. I would say possibly a little equipment that may be on
the Elisha Lee. Other tllan that, I wouldn't know of anything.
Q. Do you mean to say that none of the terminals are in the
name of the F·erry Company f
A. No, none of the terminals are in the name of the Ferry
Company.
Q. They operate them under lease f
A. Yes, sir.
Q. And the terminals are in the name of who f
A. The Pennsylvania Railroad Company, witI1_ the exception of the one at Old Point Comfort. That belongs to the
Government.
Q. And the lease for that from the Government is in tbe
name of the Pennsylvania Railroad Company Y
A. I believe that is correct.
Q. And do you know what amount of money the Ferry Company is-under contract to pay the Pennsylvania Railroad for
the lease of tbe Cape C1rnr1es terminal!
A. Yes. I could get it.
page 238

~

Mr. Mears: What was thatf I thoug·ht that
question was ruled out. I l1ad introduced the
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statement-the operating statement of costs and expenses,
and these gentlemen requested that it be ruled out, and now
he is trying to cross examine to get it-tog-et ·what your Ifono1.,
ruled was not in evidence.
Mr. Montague: I am not doing that. My sole purpose is
to prove that the Pennsylvania Railroad controls the whole
set-up. I objected to the revenue statements-I withdraw the
question.
The Court: That makes it easier for the Court.
Mr. Montague: I have no further questions.
By Mr. Ayres:
Q. How long have you been in Mr. Smith's officef ·
A. Over a year.
Q. Do you know whether these abnor:qially l1igh maintenance charges of this vessel caused any discussion in that
office about making provision to replace heri
A. It has been discussed from time to time.
Q.. Nothing- has been done about iU
A. There bas been a good bit clone about it, I think.
Q. The only thing that was done was to quite running her,,
wasn't it?
A. A lot of consideration has been given to it. We haven't
replaced the boat.·
pag·e 239 r Q. And there is no plan to repla.ce it f
A. Not to my knowledge.

That's all.
:Mr.1\foars: Your Honor, that's our case.
The Court: Are you g-entlemen ready to proceed f
Mr. Ayres: If your Honor please, we filed interrogatories
against the New York, Philadelphia & Norfolk Railroad Ferry
Company, and required them to introduce certain documents,
which they have done, and at tl1is time I would like to submit
the reply to the interrogatories, virl1ich they have made. I believe that automatically becomes part of the record, when we
read them into the record. I will make just a brief summarv.
The Court: You have gone through them, and decfcled
upon tl1e materiality?
Mr. Ayres: I tl1ink they are a little different from sn bpoenas cluces tecu,m,. The first answer to the interrogatories
gives officers and directors of the New York, Philadelphia &
Norfolk Railroad Ferry Company,, and the next is the stock-
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holders of the New York, Philadelphia & Norfolk Railroad
Ferry Company showing $2,500.00 worth of stock, all belcl by
the Nip and N Railroad; also, in reply to those interrogatories, they have furnished us with copies of cerpage 240 ~ tain lease agreements, terminal facilities, etc., between the New York, Philadelphia & Norfolk Railroad Ferry Company, and The Penns~lvania Railroad Company,, and also an ag-reement for the lease of three steamers
between The Pennsylvania Railroad Company and the New
York, Philadelphia & Norfolk Railroad Ferry Company. I
think there is no need to go into that, at this time. \Ve may
later want to point out certain things as being pertinent, in
argument.
In response to the various subpoenas which we had issued
on these other parties, I will' call these documents out that we
want to introduce.
The Court : What are they?
Mr. Ayres: Responses to subpoenas duces tecitm. I think
it would be proper to put the witness on that brought them.
If M:r. Mears will concede they are relevant, we will put them
on. The first is the list of the directors elected at the last
meeting of the Virginia Ferry Corporation, and the offirers
elected at the last meeting of the Virginia Ferry Corporation.
I think they should be marked as Exhibits.
It is stipulated by counsel for the Pennsylvania Railroad
and the New York, Philadelphia & Norfolk Railroad Ferry
Company, and the respondents, that the exhibits
page 241 ~ furnished pursuant to subpoenas duces tecum
issued upon The Pennsylvania Railroad Compan}r, the Virginia Ferry Corporation, and the New York.,
Philadelphia & Norfolk Railroad Ferry Company, shall be
introduced into the record, without liaving been identified by
the witnesses. The next one is a certificate by the Virginia
Ferry Corporation stating that the amount of capital stock
they have outstanding, and who owns the capital stock. That
is Exhibit 13.
The next is a certificate by The Penns:vlvania Railroad Company of the directors elected at their last meeting. Exhibit
14.
The next is a certificate of The Pennsylvania Railroad Company of the officers elected at their last meeting of directors.
Exhibit 15.
The next is a certificate of the New York, Philadelphia &
Norfolk Railroad Company, showing the officers and directors
elected at their last meeting. Exhibit 16.
The next is the bare-boat charter of the steamer Elisha Lee,
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and an amendment or addenda to it, I think, that can be clipped
together and introduced as one exhibit. Exhibit
page 242 ~ 17.
The next is the lease agreement between the
New York, Philadelphia & Norfolk Railroad Company and
The Pennsylvania Railroad Company, dated December 14th,
1920. Exhibit 18.
The Court: With reference to what?
:M:r. Ayres: Tbe lease of the Nip and N vessels to The
Pennsylvania Railroad Company, including the ferry.
The next is a supplemental agreement of that lease dated
October 15th, 1949. Exhibit No. 19.
The next-We also wish to introduce at this time a certified
copy of page 64 of the Annual Report of The Pennsylvania
Railroad Company to the State Corporation Commission,
showing tariffs of this Railroad Company between Norfolk
and Cape Charles and other points on the Nip and N line and
Old Point. Exhibit 20.
Mr. Mears: ·what relevancy does that have to this hearing?
Mr. Ayres: To show that this is a Pennsylvania Railroad
operation, and not that of this little $2,500.00 company that
you are trying to wind up on.
Mr. Mears: vVe object to that We don't think it is relevant. Just to show that they were operating to Norfolk. I
think it has no connection with the operation of the ferry, and
the fact that the Pennsylvania has it listed therepage 243 ~ The Court: The whole thing turns upon the interlocking· nature of The Pennsylvania Railroad
Company and the Nip and N Ferry Company, and whatever
one does is the act of the other.
M:r. Mears: I don't think it has any bearing on the proposition before your Honor.
The Court: I think it does if it is a question of operating
the ferry. The ferry company is serving this corporation.
Mr. Ayres: We are also introducing another certified copy
of their tariff showing a provision for carrying automobiles,
truch:s, tractors, etc. from Cape Charles to Old Point, Norfolk
and Portsmouth, and other points set forth in the tariff. Exhibit 21.
The Court: Admitted.
Mr. Mears: We make the same objection, and take an ex.
ception to the Court's ruling.
The Court: Objection overruled, and ·the exception noted.
Mr. Ayers: We are also offering certified copies of the Annual Report of The Pennsylvania Railroad Company to the
State Corporation Commission, showing, among other things,
their holdings in the Virginia Ferry Company, and in the New
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York, Philadelphia & Norfolk Railroad Ferry Company, and
the mortgage obligations, or notes, which they.
page 244 ~ hold, of the Virg·inia Ferry Company, and also of
the Kiptopeke Landing· Beach Corporation. Exhibit 22.
Mr. Mears: · We make the same objection.
The Court: Objection overruled.
Mr. Mears : We take an exception.
The Court: Gentlemen., we will adjourn for an hour.
MR. PAUL A. SULLIVAN,
a witness for the defendants, being first duly sworn, testified
as follows:

•
page 249

•

•

•

•

~

I

•

•

•

•

i.

•

DIRECT EXAMINATION.
Q. Has any request been made of the Maritime Commission
for an extension of the charter of the vessel, Elisha Leet
A. There has been no request.
Q. Has such a request-If such a request were received,
would it come through you?
·
A. It would be assigned to me.
Q. Will you state, for the record, if such a request were
made to the Maritime Commission by the New York, Philadelphia & Norfolk Railroad Ferry Company, if arrangements
could be made, and, if so., for what period of time, to make
the Elisha Lee available to the Ferry Company?
Mr. Mears : We object. The present contract is still in existence, and our testimony showed we bad made no application
to them. I don't see that that is relevant testimony.
The Court: I think this witness can be asked whether the
boat would be available for renewal of the lease.
J\fr. Mears: We except.
A. The boat would be available under certain conditions,
which have to be met, by way of meeting statuory requirements of the Maritime Administrator. I might explain that
by saying the law under which the present charter was made
expires April 1st of this y~ar, and there is a pending resolution in Congress to extend the law until June 30th.
page 250 ~ That law permits the Maritime Commission to
negotiate this charter, but if that is not available
for charter authority, we would have to use other statutory
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authority which requires the issuance of invitations for bids.,
so that after making· findings that the ship is required under
conditions called for by law, we could issue an invitation.
Q. How would that invitation be restricted?
.A.. It could be called for the use of the boat in its present
service, or, if the requirement was for some other service, it
could, of course, be leased for that use. ·
Q. Ir!~espective of which procedureMr. Mears: Do you think 'irrespective' is the way to start!
Mr. Montag'Ue:
Q. Irrespective of which process was followed, by extension
of the present law, or by bids., the same result would be ar-.
rived at?
·
.A.. Substantially so, I would say.
Q. Could you state to the Court that if an application were
made to the Maritime Commission, subject to a reasonable
rental, of course, to be negotiated, whether they would be
favorably received?
·
·
·
A. If the bids made were ·considered by Maritime to be re·asonable charter hire, the expectancy is that it would be ac..:
cepted.
Q. Could a new charter agreement be acquired covering
the period, say,, of approximately ten years Y
·
page 251 ~ A. I would hesitate to make any commitment
on such a period of time, but if .it, was shown: that
the charterer could not obtain other tonnage within ten years,
and if there was evidence to show that privately owned ton~
nage was not available-that is one of the requirements of
our charter-not to charter except when privately owned tonnag·e is not available.
Q. Do you know of any use the Maritime Comm.ission has
for this particular vessel Y
A. We have no other use for it.
That's all, thank you.
CROSS EXAMINATION.

•

t

.:

By Mr. Mears:
Q. Mr. Sullivan, the whole sum and substance is that you
don't know whether it is available or not, do you Y
A.. Of course, it is not available now, but in November., upon
the expiration of this charter, she will be available for use,
whether here or some place else.
Q. Would condition have anything to do with whether it
was available!
.
-~. ... _

1•
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A. That depends on the requirements of the prospective
charterer, whether he needs the boat bad enough, or not.
Q. I thought you said a survey had to be made of the vessel.
W'hat would be the purpose of that,
A. To determine the responsibility of the repage 252 ~ tiring charterer. He has an obligation to return
the ship to us in a certain condition. We would
hold a survey to :find out what those obligations are, and require performance before we accepted the ship.
·
Q. I understood you to say that under the present law, you
couldn't do it., but that there was a new law that you contemplated would be passed. Will you try to answer that-what
you mean?
.
A. I am sure that calls for explanation. The law under
which this charter was made was known as Public Law 101
of the 77th Congress. It was strictly war emergency legislation for the Maritime Administrator to take in and charter
out privately owned tonnage, mainly the foreign ships that
were interned in the United States at that time. That statue
has been extended through this present emergency and expires ApmL.lst.
Q. Of this,yearY
A. This: year. And, as I say, there is pending in Congress
now a public resolution~a joint resolution--to extend that
until June 30th, Until the defense department and other de ..
partments come up with more or less permanent legislation to
take care of the authority in Public Law 101. That 101 gave
extraordinary authority to Maritime Administration to negotiate contracts of this kind. The other legislation-it is not
new legislation-the Merchant Marine Act of 1936 and the
Shipping· Act of 1920-permits us to charter ships of this
kind under authorization of those acts, through
page 253 ~ competitive bidding.
0. In other words, the law under which this
boat bas been chartered, expires in April, and you don't know
whether there will be a new Iawf
A. We don't need a new law: We have others.
Q. If this law is not passed that you talk of., then you would
have to have bids submitted Y
A. That's right.
Q. You cannot tell his Honor, then, that you could lease to
the New York, Philadelphia & Norfolk Railroad Ferry Company, because you would have to put it to the public to bid on Y
The Court: They don't lease it to them now. They lease it
to the Pennsylvania Railroad. Isn't that righU All the evidence tends to show that.
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· l1Ir. Mears: I didn't think so.
The Court : I think so.
:Mr. Montague: The charter is in the name of the Ferry
Company.·
·
A. If the New York, Philadelphia & Norfolk Railroad Ferry
Company made an acceptable bid, then the charter could be
made to that company.
·Mr. Mears:
Q. Suppose another company made a bid for $10,000.00.
·who would get the boat 1
A. The $10,000.00 charter. But even under the authority of
101, we couldn't charter unless the Ferry Company or someone else came and asked for the use of the boat. "\Ve are not
in a position of forcing anybody to charter.
page 254 ~ Q. What is the policy of the Maritime Commission, as to age of vessels chartered for passenger
service?
.A. .Any type of shipQ. Passenger vessels.
A. They can be chartered so long as they are seaworthy,
and meet all governmental requirements with regard to in~
spection. The age of the ship wouldn't be a restriction on
chartering.
Q. Doesn't your Commission have a restriction on the age
of vessels when you know that they are being leased for passenger service?
A. No.
Q. You are positive of that?
.A. I am positive of that. There is a limit on other contractual relations, but not on the chartering. I think that
what you have in mind is our subsidy contracts, where we subsidize to the owner of a passenger and cargo ship. It is not
paid if the ship is more than twenty years of age.
Q. You mean that under twenty years of age, you pay subsidy?
. subs1"d"1zed sups
1· m
. f oreign
.
A. Y es. T o cer t·am
commerce
of the United States that have contracts calling for performance of certain duties and operations' contracts. .A subsidy
is paid to those contracts so long as they employ the ships in
required service, but they have to be less than
page 255 ~ twenty years of age to qualify for subsidy payments.
· No further questions.
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ELIJAH BAKER, III,
a witness in behalf of the Defendants, being first duly sworn,.
tsetified as follows :
DIRECT EXAMINATION.
By Mr. Montague:
Q. Will you state your name, please¥
A. Elijah Baker, Ill.
Q. And your age, please f
A. Forty-two.
Q. And your address¥
A. Hampton, Virginia.
Q. And will you state to the Court your educational background¥
A. A graduate of H anipton-Sydney College, and Professor
of Naval Architecture at Newport News Extension Division,
Department of Engineering, University of Virginia. During
the war, I was Director of Engineering on the Peninsula, for
the Department of Engineering, University of Virginia. During that time, I was employed by Newport News Shipbuilding
and Drydock Company, in the Hull Techincal Division. vVorking in naval architecture, I was Instructor in practical shipbuilding, at the Apprentice School, during the same period, for
one hour a day. The object of my teaching one hour a day at
the Apprentice School w·as to prepare a course in
page 256 ~ practical shiplmilding to be taught to the apprentices, and also to write a book so that someone
else could teach the course. That book has been published by
JVIcGraw, Hill, in 1943, and is used in all the leading universities in the country, in Naval Architecture. I have been
requested by Professors of vVebb Institute of Na val Archi- ·
tecture and the United States Coast Guard Acaclem:v, to add
to the book, covering propulsion and propeller design. That
book will be published in June of this year. · I am now surveyor and estimator for the Newport News Shipbuilding and
Drydock Company, and have been there eig·ht years in that
department.
Q. What license have you-what degrees-in the field of
naval architecture?
A. The shipyard taught me that ·the first two years I was
there.
Q. Are you familiar with the S. S. America f
A. I worked on the original design for four years, and I
wrote the specifications for the reconversion, and made tlw
estimates, and settled prices with the Maritime Administra-
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tion, when she was reconverted from the service at Vl est Point,
to the present vessel.
Mr: Montague: May it please the Court, I think that, with
those qualifications, I may proceed to examine him as an expert witness, with your Honor's permission.
page 257 ~ The Court: Yes, sir, you may.
·
Mr. Montague:
Q. Have you, at the request of my law firm, had occasion to.
examine the SS J olm A. :ri.fessick?
A. I have.
Q. Will you state where you examined that vessel?
A. At the foot of York Street, J erscy City, Pier C.
Q. When was this examination made?
A. The 19th o-f March, 1933.
Q. Of this year?
A. Yes, sir.
Q. How many days did you spend on that examination?
A. On examination, I spent less than half a day. On prepar..:
ing the report of the examination, I spent a full day.
Q. Do either of these photographs disclose the approximate
condition or outline of the vessel when you examined her?
A. The one at the top does.
Q. That is the codition when you examined her?
A. That's right.
Q. One of these is in evidence already. It is marked Exhibit No. 11. Are you familiar with the history of the vessel
J olm A. Messick?
A. Yes. I went to the Mariners' Museum, prior to going to
New York, and took the folder and saw the pictures when it
was operating as a hospital ship.
page 258 ~ Q. ,Vhat was the name of that vessel then?
A. It hap N aushon on the picture. I don't see
it on the ship.
Q. Where did it operate as a hm;pital ship?
A. The picture was taken while it was crossing the English
Channel.
Q. During· ·world ·war IH
A. That's rig·ht.
Q. ·what is the over-all lenv;th of that vessel-the fromer
N aushon, and now the Messick-which I will refer to as the
Messick?
A. The over-all length is 250 feet and 10 inches, from the
record.
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Q. ·what is the horse power?
A. 2400 Indicated.
Q. And the operating speed?
A. The vessel made 15 3/lOtbs knots on trial, at nine-foot
draft, I think. I believe the operating speed today is 14%
knots, I understand.
· Q. Do you know when it was built 1
A. In 1929.
Q.. As a result of your investig·ation, will you state first the
general condition of the vessel; as to whether it is seaworthy 7
A. Yes, sir. It is perfectly seaworthy. I have never seen a
vessel, except those of the Atlantic Refining Company, that
was kept so well. Excellent housekeeping.
Q. Do you know whether if is certified, or has a certificate
from the United States Coast Guard?
page 259 ~ .A. Yes. I saw the certificate in Captain Messick 's office,. and also at the Coast Guard in New
York.
Q. ·wm you state for the record how many passengers it
holds a certificate to carry?
.
A. For under three miles off shorB, 3,150 passengers.
Q. What was the condition of the steel work of the vessel Y
A. It was excellent.
Q. Did you look over the deck, the qua rte rs, and all those
parts of the ship T
.A.. I went from one end to the other, starting at the stern,
below decks. The rivet points are excellent under· the boiler
and engines. This vessel doesn't have an inner bottom.
Q. No tank-Y
A. Not exactly that-a bilge water tank, with steel work,
under the engine and boilers is the first thing we glanced at.
That was in first class condition, red lead, no water in the
lJilges, except a small amount. Everything in a trim, well-kept
condition. It has a Grinelle sprinklei; system below and on
the main deck. Np staterooms on the other decks, is the reason for not having it above decks.
Q. Could you tell from your examination what the main
deck had f orme1·ly been used for Y
A. Yes. It was an automobile deck, or cargo space. It is
large enough for automobiles-nine-foot head room.
Q. What is there nowt
page 260 ~ .A.. There are two toilets-one for men ~nd one
for women, located port and starboard, and two
stairways that should be taken out, and blanked off, to make
provision for an automobile ferry.
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Q. How about the facilities for the crew?
A. I conferred with :Mr.-

Mr. :Mears:
were told.

,ve object to your testifying about what you

:Mr. lVIontague:
Q. Just what you found.
A. The facilities for the crew are ample for a crew of thirtythree.
Q. Has it an adequate galley for a crew of thirty-three?
A. It has a galley for three thousand people.
Q. Was the galley in a modern way, clean and suitably
equipped to serve three thousand people?
A. The galley is in very good condition, and bas a 'dumb
waiter that runs to the snack bar on top of the galley.
·
Q. In what condition was the saloon deck?
A. In excellent condition. The whole ship was in excellent
condition.
Q. Any question as to the seaworthiness of that vessel?
Mr. Mears: You have already asked that question, and it
is not proper question anyway.
l\fr. Montague: I think, as a expert witness, I have a right
to ask bis opinion.
Q. Is the vessel seaworthy Y
A. Yes.
page 261 r Q. Have you had experience, and, if so, for
how many years, with the Coast Guard inspection
of vessels?
A. Yes, I have.
Q. Those inspections result in the giving of certificates, or
else the pointing out of defects in a vessel Y
A. Yes.
Q. Over bow many years Y
A. When you design a vessel, you have to meet Coast Guard
requirements in force at that time. It has been a total of
nineteen years.
.
Q. Have you worked with them for nineteen years?
A. Yes.
Q. Do you know the type of examination that occurs in
annual inspection Y
A. Yes.
Q. Will the boat John A. Messick pass the Coast Guard inspection?
·

a
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A. There were four things on it--one to move a fire extinguisher, one to add paint to a lifeboat, and the other two
about equal in importance.
Q. What shape was the pilot house in Y
A. Very good condition.
Q. The hurricane deck 7
A. It had canvas on the wood deck-the only one except
the pilot house. It looked good-the beams were sound-no
rot evident anywhere.
page 262 ~ Q. Did you look at tl.te machinery¥
A. Yes. They keep a crew aboard all winter,
and the machinery was V{~ll greased, laid up in somewhat the
same condition as that when we send ships to the iclle fleet.
Q. Did you examine the boilers
A. They had the casings over one, and the casemates had
been renewed. It looked good from superficial examination.
I looked at the furnaces, and the brick work was all right.
Q. It has been testified that this vessel was quoted at $350,000.00. Did you hear that this morning¥
A. Yes.
Q. as anything said to you about the price Y
A. I asked about that, and he told me thatQ. Do you do purchasing for the Newport News Shipyard¥
A. I have bought yachts for them.
Q. Do you have anything to do with negotiating prices for
them?
A. Yes.
Q. In the light of your experience with ships, is the asking· price always adhered to, or subject to negotiation f
A. Ships and horses, I would say, are the same.
Q. I don't imagine that you undertook any negotiations T
A. No, sir.
Q. Did you also take into consideration the possibility of
that vessel being placed in a ferry service for
page 263 ~ passengers, freight and automobiles by the Cape
Charles, Old Point and Norfolk route, at our request, and prepare specifications and. plans needed to convert
iU
A. No. Not plans-specifications.
Q. Did you also estimate prices for the Newport News Shipbuilding & Drydock Company of the cost of those repairs?
A. Yes.
Q. To convert that vessel so that it would be suitable for
the carrying of passengers, freight and automobiles?
0
/

,,r
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A. Yes.
Q. Among the changesMr. Mears: Don't you think you better ask what the
changes were 1
Mr. Montague: I am coming to that.
Q. Did you prepare, and furnish me, a list of those changes 1
Mr. Mears: I think that is purely a leading question. If
he made them, ask what he did.
Mr. Montague:
Q. ·what changes, Mr. Baker, in your judgment would be
required-and I will ask you to enumerate them one at a time
and g·ive the price of each-that in your opinion will put the
boat in first class condition for that particular service from
Cape Charles to Old Point and Norfolk 1
A. The first thing· I did was to get the plan on the subject
vessel from Captain J olm A. Messick.
page 264 ~ Q. Have you the plans with you t
A. I have two. I got six plans-one that would
be required by the Coast Guard to give them an opinion of
what the ship is like now. I also wrote a survey report, and
also w·hat I thought should be done to this ship to make it
suitable for the Cape Charles run. I sent these to the Coast
Guard in Norfolk, and they came back and agreed that this
ship would be suitable if we made these changes. That is a
tentntive agreement only-they haven't seen the ship. It
mig·ht chang·e, but I don't believe it would. The first thing I
ihink we will need-you have to have some comparison for
this vessel when you prepare specifications, as to how the
Pennsylvania Railroad would want it. You could spend any
amount of money on a ship. I was trying to do this to make
it economical, reasonalJle, and similar to some ship on the
run. i chose the Delmarva, which I was familiar with, as tl10
way to fix the passenger space. I fig-ured that as a ship that
was good enough for the service between Kiptopeke and Little
Creek, it would be good enough for this run. Since we didn't
want to make structural changes in the vessel, I used the
Elisha's Lee's main cargo space. It is a side loading ship,
and so is this one. For the automobile space, I don't propose
to make bow doors. The first thing you need is a heating
svstem to heat the entire ship in cold weather.
"
Q. On the heating system, if the work were done
page 265 ~ at the Newport News-

~
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Mr. Mears: I don't think that is proper.
Mr. Montague: I haven't finished.
Q. If the work was done at the Newport News Shipbuilding
& Drydock Company, what would be the price of the heating
system?
.
A. Sixty-two radiators, with connection pipes, taking steam
off the present boilers, $7,000.00.
Q. For $7,000.00 you could put in the heating system, in your
opinion?
·
Mr. Mears: He has answered the question, and your are
just reiterating.
The Court: I understood it clearly.
Mr. Montague:
Q. What is the next item ancl the cost?
A. This one refers to the Coast Guard. To operate more
than three miles off shore, you have to have enough life boats
for 25% of the passengers and crew you intend to carry. If
you carry 960, you have to add four lifeboats. for 640 you will
need a total of for-there are two on there-forty-passenger
lifeboats. For half of that, you only need two. If you add
four life boats that will be $25,000.00, including davits and
supports.
·
Q. How many passengers would it then carry 7
A. 960.
Q·. What is the next item that you would recommend, ·and
what is the price?
A. This is a Coast Guard requirement. If you plate in the
present opening between frames 24 and 49, port
page 266 ~ and starboard, between between the top of the
bulwark rail and the saloon deck, and on the
saloon deck remove windows now existing between farmes
77 and 101, and plate there between the top of the bulwark
rail and the saloon deck, it would require 10,000 pounds of
steel, at a total cost of $4,000.00.
Q. ·what is your next recommendation.
A. This has nothing to do with Coast Guard certificates.
This is to do with the snack bar. It has at present a stainless
steel snack bar, rectangular in shape, equipped with grills,
toasters and oyster stew kettles. I propose to take that in
its entirety to the deck above, blank off all holes in t11e way of
removal, re-connect it on the saloon deck, with water, lights,
and extend the dumb waiter from the deck below up-nine
feet-using the same eqipment, so that you can feed the people
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from the galley below, if they wanted that type of food, other
than hot dogs. That ,vould he $2,200.00, plus $1,000.00 for the
extension of the dumb waiter.
Q. What was the next item of repair.
A. Toilets on the main deck moved. Toilets on the port
and starboard side, and all holes blanked off, for the sum of
$1,570.00.
Q. "'\¥hat was the nexU
.A. Toilets on the saloon deck. There is an abandoned toilet
space port and starboard of the eng·ine casing, now used as
a store room. .All of the pipe is intact up there. Take the
stools, etc., removed from the toilet below and
page 267 } restore that in the deck above. There are only
six to be installed, three on a side, and that will
give you white and colored. That will by $750.00. Then the
present women's toilet on the saloon deck-that is a very large
space-too large for the number of passengers on this run.
You can remove one wash basin on the center line aft, and
furnish and install partitions on the center line to divide the
space into white and colored toilets-$275.00. The stairway
forward and aft of the machinery casing should be burned out,
and the space blanked off-$1,520.00. Remove ten excess
stanchions on the main deck that aren't required for structural strength-$155.00. I am a little high on this next item.
This is for fittings in the snack bar. I have here thirty booths
-there are only five on the Delmarva-Thirty booths furnished and instaHed in the snack bar-$9,000.00 Miscellaneous
work, unforeseen-$10,000.00. Total $62,670.00. I am a few
dollars out somewhere, but I don't think it makes any difference.
Q. That sum is your total estimate of the cost to put that
boat in shape for the ferry operation between Cape Charles,
Old Point and Norfolk?
A. To make it compare to the Delmarve, as far as passengers, and the present boat as far as automobiles.
·
Q. Comparable from the standpoint of safety Y
page 268 } A. Yes.
· Q. How long would it take tl1e Newport News
Shipbuilding & Drydock Company to do this job?
A. This job, as outlined, would take five working days, after
delivery of the vessel at the yard.
Q. Do you know what company operates the Delmarva at
the present time Y
A. The Virginia Ferry Company.
Q. Do you know its present route?
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A. Yes.
Q. ,vhat is it, please 1
A. From Kiptopeke Beach to Little Creek.
That's all.
CROSS EXAMINATION.
By Mr. Mears:
Q. You said that you were retained by these gentlemen as
an expert to make this investigation and give these figures¥
A. Yes.
Q. You were retained and paid a salary¥
A. Yes.
.
Q.. What are you g·etting for it¥
A. I haven't given them a bill. I don't know.
Q. It is contingent upon this hearing·?
A. No. They agreed to pay expenses, and I
page 269 ~ told them that I would have to take a vacation-.
· that I couldn't represent the Newport News Shipbuilding & Drydock. They are paying me a salary while I am
on vacation.
Q. How long will that continue?
A. I have been on vacation three days.
Q. How long are you taking?
A. I am through today, I hope.
Q. Then you will bill them for services for what you have
actua11y done?
A. Tba t 's right.
Q. You don't know how much it wiII amount to 1
A. If we finish today, I will send them a bill for $200.00.
Q. Do you make estimates that bind your company?
A. Yes, sir.
Q. When is the last time that you made an estimate that
you contracted to do the work?
A. That is the Seaconnet. She ran aground, and tore out
the bottom, the bill was $392;287 .00.
Q. Did you make the estimate of ~amages?
A. Yes .
.Q. And made a contract on your estimate to do the work?
A. Yes.
page 270 r Q. Your company did remodel "the Accomack,
did you not!
A. That's right.
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Q. That was also an excursion boat, known as the old Holidayf
A. Yes.
Q. This boat was also run as an excursion boat?
A. A very similar boat.
Q. It has been testified here today that the Ferry Company,
to get that in operation, paid your shipyard $450,000.00
A. That's right.
Q. How do you differentiate the fact that a boat of similar
type, used in a similar service cost that, and this can be done
for $62,000.00, and you charged the Virginia Ferry Company
·
$450,000.00.
A. If you used these specifications, it would be the same.
Q. You think you know better what they should have than
they do?
A. I didn't say that.
Q. If this boat were fixed like the Accomack, it would cost
$450,000.00?
A. Close to it.
Q. vVouldn't you think that the ferry company knows more
about what they need than you do?
A. I quite agree with you.
Q. You admit that?
A. Yes, sir.
page 271 ~ Q. The boat, you said, was offered for
· $350,000.00?
A. Yes.
Q. And you are appraiser for your concern, and buy secondhand boats for them 1
A. A couple of yachts.
Q. You know the value of boats Y
A. I know what they are selling for in general.
Q. Is that boat cheap for $350,000.00?
A. If you are going to build a new boat to take the service,
I would say very reasonable.·
Q. Why is that boat begging an owner t
A. I don't know. My answer would be strictly hearsay.
Q. If that was a good deal, you people would buy "it,
wouldn't you?
A. The only thing we purchase is yachts.
Q. ·what would a boat like that be worth to build Y
A. This is strictly horse-hack opinion. I ,vould say to duplicate that boat today would cost between-You mean as an
excursion boat, as it is now ?-$1,900,000.00.
Q. Nearly $2,000,000.00, and in all that fine condition, and
0
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being offered for $350,000.00, and the Newport News Shipbuilding & Drydock concern is right in this area, and you
haven't picked it up. Did you tell your people about this boat?
A. We don't buy boats. I bought two aircraft carriers once,
and we-page 272 ~ Q. You made a mistake at that timeY
A. No. They made a very good profit.
Q. Don't you think it is a good deal to make another -one Y
A. I don't know of any use for this particular boat.
That's all.
RE-DIRECT EXAMINATION.
By Mr. Montague:
Q. Incident to the conversion of the Accomack that Mr.
Mears asked you aboutMr. Mears: I object. He is your witness and be testified
very definitely that in event it was put in service like the Accomack, it would cost $450,000.00.
·
Mr. Montague: I wanted to show the different set-up on
the AccomackMr. Mears: He testified definitely.
The Court: Under his estimates, he could put it in as good
:;:;hape as the Delmarva is. I don't think that this amounts to
much.
Mr. Montague: I will withdraw the question.
Mr. Baker: Perhaps this will explain the difference. We
built an entire new bow and stern for the Accomaclr
RE-CROSS EXAMINATION.
By Mr. Mears:
Q. You know that the Delmarva is over twenty years old Y
A. I don't know her age.
page 273 ~ Q. Did you go on the Pocahontast
A. I have been on all of them.
Q. Did you take the Delmarva because you knew it was over
twenty years old Y
A. I took it because I rode on it two or three weeks ago.
That's all.

.I

I

J

· N. Y. P. & N. R.R. Ferry Co. v. Northampton Co., et al. 191
CAPTAIN CHARLES DIGGS,
a witness for the defendants, being first duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Ayres:
Q. What is your name, please?
A. Charles S. Diggs.
Q. Do you mind saying how old you are Y
A. Seventy-one on March 9th.
Q. What is your position/, or profession f
A. A gentleman of leisure at this time. I have been retired
from the Pennsylvania Railroad.
·
Q. How long did you work for them?
A. Forty-five and a half years for the New York, Philadelphia & Norfolk Ferry Company and the Pennsylvania to:..
gether.
Q. When were you retired?
A. January 1st, 1952.
.
, Q. Was all your service on the Chesapeake Bay, with. the ·
Pennsylvania and the Old Nip and N~
page 274} A. Yes, sir.
Q. v\7hen did you start to work for them 1
A. In April, 1906.
_
Q. And what position did you start with Y
A. Deckhand.
·
Q. And was that on their steamers or the tugs f
A. The tug, Norfolk.
Q. Has all your service been on the Chesapeake Bay7
A. No, sir.
Q. Where else have you had experience?
A. For the Merchants & Miners, and Clyde Line, coastwise,
and outside towboats.
Q. Was that after you started with the Ferry Company?
A. Before I nr~t started for the 1Virginia Fisheries in the
old Accomack. That was my first steamboat job, in 1899.
Q. When did you first become a licensed officer f
A. In 1907.
Q. When did you receive your papers as Master?
A. In 1909.
Q. Have you since that time been continuously a captain of
the boats of the Nip and N. and the Pennsylvania?
A. Not continuously a captain, but as mate and
page 275 } and captain. With reductions in force, at times I
would be set back.
.. ----~ -...
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Q. Since 1909, you have been mate or captain_of one of the
Nip and N boats on the BayY
A. That is right.
Q. And you have sailed in the steamer Pennsylvania Y
A. No, sir. Only for just one or two trips.
Q. Did you ever command her Y
A. No, sir.
Q. Did you sail in the Maryland f
A. Yes, sir.
Q. How long did.you sail on herY
A. I think about two years altogether.
Q. Were you ever captain of her Y
A. Yes, sir.
Q. How long were you captain?
A. That is the only position I held on her, except for quartermaster when she was a new boat in 1908.
Q. As a licensed officer?
A. Just as· master.
Q. For about two years Y
A. Yes, sir.
Q. Did you ever serve on the Virginia Lee Y
A. No, sir. Only coming from Quincy, Massapage 276 r chusetts to Cape Charles on her as a passengeryou might say supercargo.
Q. Were you in the Elisha Lee as an officer t
A. Yes, I was Master of her.
Q. How long were you Master Y
A. From October 12th, 1949 until June of 1951-I think it
was about the 18th of June that I was notified that I was laid
off by the medical examiner.
Q. Then the last two years of your service was in the Elisha
Lee?
A. Yes, sir.
Q. And all the time as master f
A. Yes, sir.
Q. Did you, at my request, go to New York, where the
Steamer Messick was, with Mr. Baker, and examine herY
A. I did.
Q. "\Vere you with Mr. Baker when he went over hed
A. I was.
Q. What did you estimate her carrying capacity in automobiles, when the changes are made that Mr. Baker ontlinedf
A. I would say between fifty and sixty automobiles.
Q. What would you say her carrying capacity for passengers would be Y
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A. I would think she could-she has a certificate for 3,1.50
now, of course in the three-mile limit-I would say she could
be certified for 1,000 on the lower Chesapeake.
Q. For the run between Cape Charles, Old Point
page 277 ~ and Norfolk, she she could get a certificate for
1,000Y
A. I am making a rough estimate. I don't know what the
Coast Guard would give.
Q. That is your opinion, from your experience?
A. Yes, sir.
.
Q. Do you know what speed this boat is supposed to makeY
A. 14% knots is what they said. I don't know what she will
make.
Q. Is that as fast or as slow as the Elisha Lee?
A. If she makes that, she is faster than the Elisha Lee on
any speed I have ever seen her make. ·
Q. How many screws does this boat haveY
A. Two.
Q. When the changes are made which Mr. Baker outlined
when he was on the stand, would she be able to dock properly
at the terminals at Cape Charles, Old Point and Norfolk?
A. Yes, sir.
Q. In your inspection of her, based on your experience
with the other vessels you have commanded for the Pennsylvania fleet, do you consider her suitable for this run Y
A. I do.
You can take the witness.
Mr. Mears: I have no questions.
page 278

~

MR. WILLIAM S. COBURN,
a witness for the defendants, being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Montague:
Q. State your name, pleaseT
A. William S. Coburn.
Q. And your age?
A. Fifty.
Q. Your position Y
A. City Manager of Hampton.
Q. In your capacity as city manager of Hampton, have you
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had occasion to address Mr. Frank Carpy, Vice-President in
charge of traffic of the Pennsylvania Railroad Y
A. I have.
Q. What was the date of your letter to himY
A. I am afraid I would have to see it to know.
Q. What prompted your writing this letter!
A. The city council of Hampton.
Q. In this letter you wrote to Mr. Carpy, the Vice-President in charge of traffic of the Pennsylvania Railroad f
A. Yes.
Q. Will you read it into the record Y
Note : The witness read the letter to the Court.
Mr. Montague : I want to file that as an exhibit.
The Court: Admitted.
page 279 } Mr. Montague:
Q. What reply did you receive to your letter of
February 5th Y
A .. None to date, sir.
That's all.
Mr. Mears: I have no questions.
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MR. HAROLD GLADDING,
a witness for the defendants, being first duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Ayres:
Q. What is your nameY
A. Harold Gladding.
Q. And where do you livef
page 282} A. At Tasley, Virginia.
Q.. And what is your business Y
A. I am i11 the trucking business.

···---·-·-'-J
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Q. Did you, at my request, made through Mr. Vaughan, endeavor to go from Cape Charles to Old Point by the Pennsylvania Railroad ferry service¥
A. Yes, sir.
Q. At what time did you endeavor to make that trip?
A. Tuesday, March 10th, 1953.
Q. Did you apply for a ticket at the ticket office at Cape
Charles, of the New York, Philadelphia & Norfolk Railroad
Ferry Company?
A. Yes, sir.
Q. State what happened from then on.
The Court: Did you get a ticket at Cape Charles Y
A. I went to the Pennsylvania Railroad ticket office, and
asked the man for a ticket. He said they didn't sell tickets for
Old Point. There was a bus leaving at two o'clock.
Mr. Ayres:
Q. At what time did you make your application 7
A. 1 :10. There was a bus standing there. I went out to
the bus and said I wanted to go to Old Point. He sold me a
ticket for $1.15. So we left Cape Charles at two o'clock. We
arrived at Kiptopeke at 2 :18. The $1.15 ticket would take
me through to Little Creek. The boat left-the
page 283 ~ Northampton-at 2 :40. We arrived at Little
Creek at 4 :18, at dock No. 2. That is approximately 200 yards from the other bus. I walked over, and
there was a bus standing there, and a lady standing beside it,
und I asked how could I get to Old Point.
Mr. Mears: We object.
Mr. Ayres: Your Honor, I sent him to find out how to get
there, and I don't see how he could find out if he didn't ask.
A. I had never been this way before and I didn't know.
The lady saidThe Court : Was she operating the bus Y
A. No. She was standing beside the bus-I think she was
checking the passengers. So I stood there a few minutes, and
couldn't find the driver. Finally, I looked in the bus, and the
driver was sitting in there, about half-way back, asleep, and
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I asked him when do we leave for Willoughby. He says, is
the boat in. I say, yes, she is in, and she is practicallyMr. Mears: I don't seeMr. Ayres: Just tell who yon asked.
A. He says, we are leaving now. I gave him 30c, and away
we go. We left there at 4:27. I got to Willoughby at 4:46.
When I got there, I asked, How do I get to Old Point. He
says, take the ferry. I bought a ticket for 20c; That ferry
left at 4:58. So when I gpt to the other side, I asked a guy
how to get to Old Point. He says bus, taxi, or
page 284 ~ walk. When I got to the other side, there was a
bus, and I asked, was he going to Old Point, or
the Chamberlin Hotel. I gives this guy 10c. When I walked
in the Old Point station, it was exactly 5 :30. So then I asked
the guy there how to get .back to Cape Charles.

The Court:
you?

Yon were performing an experiment, were

A. Yes, sir. In fact, I asked him for a ticket to Cape
Charles. He says go back to the ferry, and take a ferry. to
·wmoughby, and a bus to Little Creek, and a ferry to Kipto·peke, and a bus to Cape Charles. The bus I took to Old Point
was still there, so I jumped on the bus, and gave him 10c, and
went back to the other dock. When I got back to the dock, it
was 5 :35. I stayed there five minutes. At 5 :40 I got a ferry
to take me back to Willoughby, and gave him 20c for a ticket,
and got on the Jamestown.
Q. When did that arrive f
A. I left there at 6 :07. I arrived at Willoughby at 6 :31.
That cost 20c more. At 6 :31 when I got to this side, I asked
how do I get to Little Creek. He said a bus left at 8 :15. So I
waited until eight o'clock and asked, does the bus come all the
way down here or do I have to walk a couple of blocks like I
did when I came. He says, sometimes it does, and sometimes
it doesn't, it depends on what driver is on there. There was
Captain Childs and his mother there, too, so
page 285 ~ Captain Childs, his mother, and myself decide at
at eight o'clock that we better walk a couple of
blocks and be sure. We waited there :fifteen minutes. It was
. kind of chilly at 8 :15. So then the bus came along, and I
gave him 30c, and we were on our way then to Little Creek.
We arrived at Little Creek at 8 :40. He put us out at the
ticket office at Little Creek. I went in and bought a ticket for
Kiptopeke. It cost 86c. Then I took care of the old lady's
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suitcase, and walked to Dock No. 2 from there.
Q. How far was that?
A. A couple of hundred yards, I guess. I asked the lady
when I bought the ticket if I could buy a ticket all the way
to Cape Charles. She said not on the boat. She said there
will be a Traihvays bus when you get on the other side that
will take you to Cape Charles. We left at nine o'clock on the
Princess Amie from Little Creek. We arrived at Kiptopeke
nt 10 :40. And when the boat was docking, we asked the
driver, and he said get on, and we will take you to Cape
Charles. We gave him $.25 more. It didn't take but 18 minutes to go down, but going back it took longer, because a train
was across the main track. We arrived at Cape Charles at
11 :10. The trip going to Old Point was $1.75. Coming back
it was $1.76.
,
Q. And how long did it take you to make the round trip?
A. Nine hours and ten minutes.
page 286 ~ Q. And is that the best service you could find
that has been substituted for the ferry that was
taken off, from Cape Charles to Old PoinU
A. Yes, sir. I made perfect contact going-three and a half
liours, but it was pretty poor time coming back.
Q. And you couldn't buy a ticket either at Old Point or at
Cape Charles on the Pennsylvania system, or the New York,
Philadelphia & Norfolk Railroad li,erry System?
A. No, sir.
That's a~l. You may take the witness.
_

Mr. Mears: No questions .

•
page 287

~

•

•

•

•

The Court: Gentlemen, the Court denies the
prayer of the petition for indefinite suspension,
but the Court is not going to hold them in contempt upon
this evidence. If you have a motion to make to the Court to
cite them for contempt, well and good. The Pennsylvani~
Railroad is not in Court. Some of these witnesses who work
for the Pennsylvania Railroad are in court, as witnesses, but
the ·Pennsylvania Railroad is not a party in any way, shape
or form, but the Pennsylvnia Railroad might be made the object of a citation, and the Court will entertain· any motion
that you gentlemen make for a citation to be heard at a later
date. Under the law, as I interpret it, I am not going to hold
them, as I have indicated-I disagree with some of you gentle-
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men on that. I don't think the law will permit it. Captain
Garrison, the manager, is not within the jurisdiction of the
Court. Mr. Nolan Chandler and his ferrv is not in this Court.
He was summoned here as a witnei-::s. i am going to follow
the law, as I interpret it. You have the right to make a motion, and I am going to issue it upon a motion.
Mr. Montague: May it please the Court, would your Honor
also include in your order, a reiteration, or re-affirmation of
of your order to continue the ferry in operation,
page 288 } and would you, instead of adjourning, recess for
an hour, in order that counsel may conferY
The Court: Yes, sir. I will grant that.
Noon Recess.
Court reconvened at 1 :40, the same persons being present
as heretofore noted.
Note: Mr. Montague tendered to the Court, orders covering the proceedings for the three days.
Mr. Mears: I would like to indicate our intention of applying for an appeal, and the question of a bond. I assume
that the bond would cover cost of an appeal.
The Court: I can't see any object in that. I am not going
to pass upon the legal question, as to whether it is a final
matter.
Mr. Ayres: Without going into whether there is an appeal,
I want to enter a formal objection to any addition to the order.
Mr. Mears: We are not asking for any suspension of the
order. I take it the bond would only cover costs.
Mr. Ayres: If no suspension is being asked, no bond is
necessary. Mr. Mears has the right to attempt to appeal any
order entered. ·whether is it an appealable order will have
to be decided when the time comes.
page 289 ~ Mr. Montague: I am now presenting to the
Court at this time a rule to show cause, and a
motion to cite the New York, Philadelphia & Norfolk Railroad, the New Y Qrk, Philadelphia & Norfolk Railroad Ferry
Company, The Pennsylvania Railroad Company, and the Virginia Ferry Corporation as being in contempt of the order of
this Court.
The Court: I will enter the order, and set t},e hearing for
May 25th, 1953.

•

•

•

•

..

A Copy-Teste:

H. G. TURNER, Clerk.
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