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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

A. FLOYD :MERCER, Plaintiff in Error,

v.
COMMONWEALTH OF VffiGINIA, Defendant m Error.

PETITION FOR ""\VRIT OF ERROR.

To the Honorable Judges of the Sup'rente Court of Appeals
of Virginia:

Your petitioner, .A. Floyd 1\iercer, respectfully represents
unto the Court that he is aggrieved by the final judgment of
the Corporation Court of the City of Norfolk, Virginia, Number Two, rendered on the 18th day of July, 1927, on an indictment wherein the said Commonwealth of Virginia was
plaintiff, and the said A. Floyd ~Iercer was defendant. A
transcript of the record in the trial court is herewith presented.
PLEADINGS.
This cause originated in the Ci_rcuit Court of Princess
Anne County 'vith three indictments against A. Floyd Mercer, John T. Capps and William L. Birsch jointly, number
one charging the three with the murder of Allen Lee Water:field; number two charging the three with the murder of
James L. Bonney; and number three charging the three defendants with an attempt to murder one Lonnie Waterfield.
The joint defendants, by counsel, filed a motion for change
of venue in each of these proc.eedings, as a result of which
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the Court directed the removal o£ said proceedings to the
Corporation Court of the City of Norfolk, Virginia, Number
Two. The defendants thereupon elected to be tried separately, and the-Commonwealth elected to try A. Floyd Merc~r for the alleged murder of Allen Lee Waterfield.
Upon the conclusion of the evidence, the jury retired with
the instructions of the Court, and found the defendant guilty
of murder in the second degree, :fixing his punishment at ten
years in the state penitentiary. Upon the return of this
verdict the defendant moved the Court to set aside the said
verdict and grant him a new trial, on the grounds set forth
in the Bills of Exceptions which are a part of this record,
but the Court overruled said motion and entered up judgment on the verdict, to which action the defendant then and
there excepted and to which judgment a writ of error is now
prayed.
FOREWORD.
The defendant, A. Floyd Mercer; was a regular state g-ame
warden under the supervision of the Commission of Game
and Inland Fisheries for the State of Virginia. 'He had occupied· that position for a little over hvo years preceding the
occurrences out of which this trial arose.
During the win~er of 1926-27 the Department at Richmond
had received a great many complaints of violations of the
game laws by night hunters and poachers in the Back Bay
section of Princess Anne County, and requests for relief
from the club owners and property holders in that section became so numerous that on Jannary 31st, 1927, the defendant,
whose normal territory was NoJ,"folk County, was ordered by
the Department to report to William L. Birseh, the Federal
supervising game warden for the Eastern District of Virginia, and to act-under the orders of that offieial in the Back
Bav section from February 1st to February 15th~
The defendant was unfamiliar with the territory to which
he was thereby assigned and had no acquaintance with the
people of that section. He found Birsch. the Federal warden,
in the ~overnment offices in the Post Office Building at Norfolk, Virginia, and on the 2nd day of February accompanied
that officer to a -point known as William's Landing, on the
western side of Back Bay, at which point the Federal patrol
boat was stationed. ~Tohn T. Capps, a Virginia state special
"rarden, employed regularly during the shooting season, had
been stationed on the patrol boat all during the winter, and
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he was on the boat at the time of the arrival of Birsch and
Mercer.
The shooting season for migratory water fowl, under both •
state and federal laws, closed on January 31st and prior to
the occurrence. It is unlawful under both state and federal
laws at all times, however, to shoot wild water fowl from
sundown to sunrise in this section of the country.
Allen Lee Waterfield 'vas a native of the coast section of
Back Bay, was a man approximately forty-five years of age,
and had been accustomed all of his lifetime to make a living
by shooting and guiding in the Back Bay territory. During
the past several winters he had been employed as a guide
at the Ball Island Gunning Club on the east side of Back
Bay, near the Carolina line.
Bonney, who was his associate at the time of the occurrences to be detailed, was also a native of that territory,
engaged in a similar occupation, and he had been for several
years employed at a gunning club adjacent to the one at
which Waterfield worked.
Lonnie Waterfield was a son of Allen Lee Waterfield, and
had been similarly employed.
On the afternoon of February 4th Allen Waterfield, his
son, Lonnie Waterfield, and J. L. Bonney arranged to go
un to the marshes owned by the Princess Anne Gunning
Club, several miles north of their abode, for the purpose
of unhnvfully shooting ducks coming into the mar.sh and into
Back Bay from the ocean after nightfall. Startin_g before
sunset, -they drove a Ford automobile up the coast line to a
point opposite the location where they desired to shoot,
turned west toward Back Bay, left the Ford car on the edge
of the marshy g-round. and went down through the marsh
to the edge of the water, where they remained, shooting as
opportunity off-ered until the evening flight of ducks had
ended.
On the afternoon of the 3rd of February the three game
wardens crossed from the west to the east side of Back Bay
in the federal patrol boat, and while in that locality heard~
good deal of ·shooting in the marshes a mile or two to the
north of their then location. As it was too late to take any
action on that day, they returned to the landing on the west
side of the bay, and on the afternoon of the 4th of February
again crossed the bay, anchored the patrol boat opposite
the Princess Anne Club marshes, a mile or two north of where
the shots had been heard on the previous evening, and went
ashore in a skiff for the purpose of making an investigation.
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They proceeded south through the marsh toward the location from whence they had heard shots on the previous afternoon. As they went forward, from time to time they heard
gun shots in the same direction and ahead of them. After
proceeding some distance they came upon the track of an
automobile in the sand at the edge of the marsh. Follo,ving this track in a southerly direction, they presently came
in sight of the machine, a Ford touring car, 'vhich had been
parked on. the edge of the marsh, the front of the car facing
in a southwesterly direction.
·
· It was then about 7 P. l\L The 'vardens approached
the automobile from the rear, intending to come up to it
and there a'vait the arrival of the hunters from the marsh,
to place them under arrest when they came to the car; but
when they got to a point about twenty-five or thirty steps
:from the rear of the car, they saw three hunters coming out
of the marsh in single file, meeting them and approaching
the front of the automobile. rrhe wardens, feeling that if the
hunters saw them at a distance they would run off in the
marsh and thus escape, squatted in the low grass until the
hunters came up to the automobile. The elder Waterfield
threw a duck in the automobile and Bonney threw a bag of
shells in the automobile. The wardens, feeling that the time
bad come to make the arrest, raised up to a standing position and Capps and Mercer turned their flashlights upon the
hunters, holding the same well above their heads. Birsch,
the federal game warden, called to the hunters, "~Ien, we
are game wardens. You are all u:nder arrest. Don't'move".
Mercer called out, ''You are all under arrest. Don't move".
Capps also spoke to them, "Stand still, men. Nobody will
hurt yon". The hunters at this time stood still, and from
all appearances had submitted to the arrest, and the 'vardens
began to advance towards them, holding the· flashlights high
above their heads, when suddenly two of the hunters, the
elder '\Vaterfield and Bonney, threw their guns to ·their shoulders, pointing them towards the wardens, and one of them
called,'' Stop! Stop Don't come any closer". Another said,
''Not another step''. ( Rec., p. 213.)
The wardens instantly extinguished their flashlights and
dropped to the ground, and as they dropped to the ground
they heard the report and sa'v the fire from one of the
hunters' guns. This sudden change of front by the men then
under arrest placed the wardens, as they believed, in imminent
peril, and as quickly as they could they returned the fire in
the dark towards the place where the gun had flashed.· Mer-
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cer 's automatic shotgun was discharged five times in quick
succession.
There is no positive evidence as to 'vhich of the hunters
fired this shot.
The fifteen year old \Vaterfield· boy was nearer the front
of the automobile than his father and ~Ir. Bonney were, and
his testimony corroborates the testimony of the wardens.
"'When testifying before the coroner, he testified that when the
light flashed Mr. Bonney said, ''Game warden's light. Game
wardens, look out" (Rec., p. 99), and at the trial in his direct
examination he quotes Bonney as saying, ''Look 1 There is
a light" (Rec., p. 80); and both before the coroner and at
the trial he testified that Bonney said, "Don't come any
closer''.
The reason that the Waterfield boy was not struck by
the scattering buckshot is explained by his own statement
that when he sa'v the light flash and heard Mr. Bonney's
statement, he jumped back and started to run in front of
the automobile. His quick action thus placed him out of the
line of the buckshot, which struck his father and B.onney.
·The boy ran all tl1e way home.
Young Waterfield testified on cross examination that he
did not know whether or not his father and Bonney had
their guns pointed at the wardens 'vhen Bonney said, "Don't
come any closer". The Commonwealth's Attorney took this
matter up on re-direct examination of the Waterfield boy,
with the following result:
·
''By Mr. Barron:
Q. Mr. Venable asked you why it was that you couldn't
see 'vhat attitude your father and Mr. Bonney took. Why
was it you couldn't see whether they had their guns in their
hands or whether pointed at the wardens 1
A. Because I didn't look at them .. I didn't 1ioticc anything
about that at all." (Rec., p. 61.)
It is apparent from the whole record that this fifteen
year old lad, quick on his feet, had jumped back and started
to run in front of the automobile at the first alarm and when,
in his excitement, he discharged his gun throug-h the top·
corner of the Ford car, he dropped it in front of the car and
kept on n1nning, and was out of the line of shot when the
five quick successive shots came from the automatic gun carried by Mercer.
.
The last question and answer in the cross examination
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the Waterfield boy make it perfectly apparent that any
statement of his as to what happened after the flash of lights
by the wardens has no probative value.
"Q. And you are here -in a case that everybody sympa- ·
thizes with yon in because it was your father. Now I want to
ask yon a right plain ·question. When that light ·was flashed
and when Mr. Bonney said, 'Game 'vardens. Look out!'
from that minute on weren't you so scared that you couldn't
hardly tell what did happen Y
A. Well, yes, I tell you the truth, I was.'' (Rec., p. 60.)
After the shooting in which Bonney and the elder Waterfield were seriously injured, the wardens forthwith got them
into the automobile and proceeded as rapidly as ·possible to
take the 'vounded men to the nearest hospital, which was the
Saint Vincent's IIospital in the city of Norfolk, a distance
of forty-five miles. They both died as the result of huckshot wounds.
The wardens surrendered themselves at once. to the Norfolk City J;>olice. Several Norfolk police officers, to whom
the wardens surrendered themselves, testified that the statements made to them on the night of the shooting by the
'vardens were the same as that testified to by the defendant
and his two companions at the trial.
It is further testified ·by one of the Norfolk city officers
who went to the scene of the shooting the next day, that the
five shells ~jectecl from the automatic shotgun of the defendant were lying within a radius of two feet, which ·showed
that they were · all shot while Mercer's gun was close· to
the ground and held in the same· -position.
The accused relies upon self-defense, the right to which
may be dearly demonstrated by quotations from the· evi:.
dence. lie_ did not rely upon previous ·provocation, insult
or an act committed in the sudden heat of passion. The
position of the accused is not that the speaking of words
of provocation 'vas the producing cause of making him ·believe it necessary to shoot to defend himself. but that ·the deceased pointed a deadly weanon at him with such remarks
as, ''Don't come any closer", "Stop r Stop I Don't come
another step''. This conduct upon the part of the deceased
ca11sed the accused to honestly believe that he was in dange_r
of his life being taken or receiving great bodily harm, and
no,vhere in the ev.idence can there be found any contradiction
of this apparent situation.

'\
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THE EVIDENCE.
The only eye-witness on. behalf of the Commonwealth was
Lonnie Waterfield, and his statement as quoted below discloses beyond the peradventure of a doubt· that he knew
nothing that would conflict with the statements of the accused and his two comrades that the hunters actually threw
their guns to their shoulders as if to shoot the accused, and
at the same time said, "Don't come any closer", etc. In
fact, the statement of Lonnie Waterfield corroborates the
statement of the accused to the extent that he also says
that the deceased said, ''Don't come any closer", and did
not know whether the hunters pulled their guns or not.
Young Waterfield states on page 60 of the record as fol-·
lows:
-"Q. * * «= when that light was flashed- and when Mr. B-onney said, 'Game wardens. Look out I' from that ·minute on
weren't you so scared that you couldn't hardly te11 what did
happen~ ·
..
A. Well, yes, I tell -you the truth, I was."-_
Prior to that the record discloses on pages 49, and 50 the
following:
-·

\

''Q. What position did Mr. Bonney and. your father have
their. ·guns in when they said, 'Don't come any closer' 7
A. I don't kno,v.
Q. You don't know what position they had them in, ·
whether they had them up to their shoulders or not?
A. I don't know.
Q. By that time you were looking to get away, weren't
you?
·
" A. Yes.
Q. You can't tell the jury whether they had their guns up
to their shoulders or not 7
·
A. No, sir, I can't say.''
And on page 57:

'~ Q. When you sa'v the :first light, that is about all you
know about it anyhow?
A. Pretty near, to tell you the truth about it."
And on page 51 of the record young Waterfield says that
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he heard 1\{r. Bonney say, "Don't come any closer". He
repeated it in a slightly defferent way by saying, ''Don't
come no closer". So it appears conclusively that young
Waterfield's ·testimony in no way conflicts with the testimony of Mr. Birsch, Mr. Capps and the accused. Their statements are plain and unequivocal.
In Mr. Birsch 's testimony on pages 163 and 164 of the
·
record the following appears:
''When you got to the sand flats, ho'v did you proceed f
A. We proceeded in a southerly course-southward. As
we proceeded along this automobile track hearing guns at
times in the marshes ahead of us, about 7 o'clock, near that
time, 've came upon an automobile sitting off on the edge of
the marsh, and as we started in to this automobile we saw
three men coming out of the marsh. * * * We had not
arrived to the car but within possibly fifteen yards of the
rear of the car. We were advancing to the car from a
northward direction and when we saw the three men coming
out of the marsh, 've dropped to the ground, saud, fiat bottom, little low grass in that section.''
Continuing on page 165, Mr. Birsch testified:

* * ""''we were lying lo'v to the ground and they advanced
to the car, and one of them put in the car a duck-it appeared
to be a duck. They stopped-the three standing together by
the side o£ the car. I paused for a moment. We were on
the ground. I was in hopes they would put. the guns in,
but they didn't, and when I had come to the conclusion I
thought maybe they had heard or seen us, I touched Officer
Mercer, I said, 'Let's go'. We three raised up, Officer Mercer, Warden Capps and I. Mercer and Capps covered these
men with their flashlights. I had no flashlight. I said,
~ 'W.e 're game wardens. You are under arrest, men. Don't
move'. Officer Mercer said, 'You are under arrest'. He put
them under arrest. We started to advance to these three
men. Apparently-! thought they had submitted to arrest
and after 've had advanced four or five yards, I will say
within nine or ten yards of these men under the flashlight,
without any 'varning-quick, 'Stop ! Don't come another
step! Don't come any closer!' They threw their guns on. u.s.
e * * The guns gleaming in the light of the flashlights, it appeared to me one was pointed right at my head. My first
thought then-I realized-my first thought was to protect
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myself and get from under the shot. I feared and realized
thm~ that I was about to be shot at.'' (Italics supplied.)
On page 214 of the record the witness, Capps, said in answer to the following question:

''Q. What position were they holding their guns in that
time?
A. Absoluttely towards us.
Q. Did they have them to their shoulder 7
A. At their shoulder. Absolutely.''
And again at page 218 Mr. Capps said:

'' * ~ * They looked as if they submitted to the arrest,
you understand, .and as we advanced towards them then they
said, after we had made two or three steps toward themall happ~p.ed in an excited way-they grabbed their guns,
' Stop ! Stop! Don't you come no further I Don't you come
another st~p!' and started shooting.''
4-nd at page 220 the following appears:

'' Q. After you put them under arrest'
A. Yes.
.
Q. And then you say you started walking towards them
and you saiQ. to them, 'You are under arrest', then you
thought they considered themselves under arrest~
A. Talk a little louder.
Q. ·You were walking-you three wardens were walking
towards the car and the huntersA. After they were put under arrest.
Q. After you put them under arrest 7
A. Right.
Q. And you thought then that there was going to be no
trouble?
.
A. It looked like they submitted to the arrest. Until we
advanced two or three steps towards them.
Q. Did you do anything to make them think or change
their minds?
·
A. Not a thing in the world that I could see.
Q. Then you all were coming up to them abreast~
A. Abreast.
Q. And all of a sudden both of them raised their guns 7
A. Looked like all- three of them.

r--~~--
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Q. Did they point them right at you 7
.
A. Absolutely. It looked like me-to my head."
· supplied.)
·

(Italics

At record page 248, on direct testimony of lfr. Mercer,
the following appears:

"Q. As they approached the car now tell the jury everything that happened up to the time that the shooting was
over.
A. They 'vere round about-I don't know exactly how
many yards from us-I'll say 50 yards from us when we
first saw them. We got down as low as -possible on the
ground. They came up in a file-one right behind the othertowards the side of the car. They got up to the car and
one of them put something in the car. I didn't know what
'vas put in; I taken it for a duck. I was practically certain
they were ducking, but I couldn't tell it was a duck. After
they put this in the car, Mr. Birsch touched me and said,
'Let's go.' So we riz up and when we riz, I had my flashlight-3-cellligbt-I thre'v it on them at that angle, standing
up (indicating). Like that (indicating). Mr. Birsch said,
'We are game wardens. You are under arrest. Don't move'.
I wanted to let them know there was more than one of u~.
so I said, 'You are under arrest. Don't move'. Mr. Capps
said something. We started to advance."
Q. Did they make any effort to run or resist you in any
way then?
·
A. No, sir, we started to advance.
Q. Show us how you advanced.
A. At this angle (indicating). I was holding my light
at this angle (indicating).
Q. How about your guns?
A. In my right hand. We had gone four or five stepsrough estimate.
.Q. Then what happened?
.
A. All at once they were standing in line with each other
right in front of us. They threw their guns up, 'Don't come
no closer'. When they said, 'Don't come no closer', as quick
as I could fall I fell. I cut my light out. That light is constructed so you can push the button and it lights and when you
release the button the light goes out or yon can push a slide
and it stays lit when you take your finger off. * * * I cut
it out when I dropped. When they brought their guns that
angle (indicating), 'Don't come no closer', the expression
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they used-I just dropped that angle (indicating). That is
the way I went down.
Q. What happened then t
A. When I hit the ground it wasn't more-any more than
a second a ball of fire flew in my face, discharged from
the gun. As quick a·s I could release the safety from my gun
I fired at that ball of fire as fast as I could."
On page 252 of the record in describing his own feelings
Mr. Mercer said :
'
"I felt like my head was about to be blowed. off. I feU that
the mere fact that the light was over my head the man shot
at the light 1.che-n I was down they missed me the first shot
and the next slwt would get me." (Italics supplied.)

And again on page 258 of the record:

"Q. Now the men said, 'Don't come another step. Stop'.
Then vou all dropped to the ground?
A. Whm~ the11 said, 'Don't come a.ny closer', they said it
with brin.gin.q the gurns up.
Q. "'What did you do-all three of you do then Y
A. I. don't know what the other two did. I was only look~
ing- out for my own skin.
Q. You dropped Y
A. Yes, sir.
Q. Did you hear the shot going over your head 7
A. No, sir, there was no time to listen for shot." (Italics
supplied.)
Restated, Mr. Mercer and the other two officers of the
law, while engaged in the performance of their duties . as
required of them by law, heard some shooting in the marsh
after dark. which shooting, if connected with duck hunting,
was in violation of law and persons so acting were subject
to arrest, and it became and was the duty of Mr. Mercer,
Mr. Birsch and Mr. Capps to carry out the la"'\V. As they approached the point where the deceased men had parked their
car and were only a short distance therefrom, they saw the
hunters coming toward the automobile. The 'vardens stopped
and waited until the party of hunters reached the automobile
and threw something into it. Seeing that the hunters did
not deposit their firearms in the automobile, they feared that
the hunters had seen or heard them, and therefore they called
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out, advising the hunters that they were under arrest and
not to move, that nobody would hurt them. At first it appeared that the hunters were submitting to ·the arrest, but
they suddenly threw their guns to their shoulders and pointed
directly toward the three officers and said, ''Don't come any
closer", and then the firing began. It is immaterial who fired
the first shot, because the law accords the officer the right to
shoot to defend himself \vhen a man he is endeavoring to
arrest points a deadly firearm at him.
ASSIGN~fENTS

OF ERROR.

·1. The Court erred in granting the single instruction asked
for by the Commonwealth, :wherein the jury were told that
in every homicide case malice in law 'vas presumed, and
placing the burden of proof upon the prisoner to reduce the
degree of a homicide, 'vithout any qualification that the defendant was presumed to be innocent of the crime charged and
the burden of proof of such homicide 'vas upon tl1e Commonwealth throughout the entire case.

2. The Court erred in admitting the testimony of witnesses
.Land and Sparrow for the Commonwealth.
3. The Court erred in refusing to grant instruction No.
1-A.
4. The Court erred in refusing to grant any of the instnlctions as offered on behalf of the accused.
5. The Court erred in modifying all of the instructions
offered on belialf of the accused and giving them to the jury
as modified, with the exception of instruction No. 1-A, which
'vas wholly refused.

6. The Court erred in overruling the motion of the defendant for a new trial and in entering judgment against
the defendant upon the verdict of the jury.

ARGUMENT.
Ca;n Malice in La.w Be Preswmed in This Case?

In opening this discussion we first ask ourselves whether
all homicide is presumed in law to be murder in the second
degree?

---~~---
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During the preparation of this petition, counsel's attention
was drawn to a pamphlet embodying an address by the
IIonorable Ed,vard P. Buford before the Virginia State Bar
Association in 1922 on the subject, ''The Presumption of
Malice in the Law of 1\furder". The subject of this manuscript is so applicable to the principle here involved that
counsel has felt at liberty to use some of the language of the
author.
In the consideration of this question it is essential to bear
in mind at all times the conceded facts of ·this homicide.
At the conclusion of the eYidence the Court, at the instance
of the Commonwealth, and over the objection of the defendant,
gave the f~llowing instruction:
"Every unlawful homicide in Virginia is presumed in, law
to be murder in the second degree. In order to elevate the
offense to murder in the first degree the burden of proof
is on the Commonwealth, to reduce the offense to manslaughter the burden of proof is on the prisoner." (Italics supplied.)
That principle had no place in this case. Indeed, there
is nothing in the case on 'vhich it can be founded. Murder,
whether it be of the first or second degree, involves the
element of malice on the part of the ac.cused. This principle
is so well recognized that it· needs no citation of authority.
It is, however, clearly set forth in Richardson· v. Cotwmo·n.wealth, 128 Va. 69. There have been thousands of attempted
definitions of malice by judges, lawyers and 'vriters of text
books. Every definition of the terms that can be found
emanating from any recognized source, regardless of what
language the author may have used to convey his meaning, involves the idea that for malice to exist there n1ust be
some consciousness of evil desire in the mind of the actor.
Having absorbed the fundamental principle that this consciousness of evil design on the part of the actor-the element
of malice-must exist at the time of the homicide-must
have existed at the time of the act to sustain a verdict of
either degree of. murder based on the taking of human life,
we next commence to 'vonder why, contrary to reason and
.experience, the actor should be legally presumed to have
been actuated by such a desire? Such a pr.esumption is contrary to reason and experience; aye, even against liberty and
life; for of the many homicides that are committed, few are
folmd to be murders.

-----
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When inquiry is made as to whence such a proposal
emanated, the answer commonly heard-is, ".Why, that principle is a matter of statute in Virginia". But on examination
we :find that such is nqt the fact. The ::;tatute says:
'' 1\furder by poison, lying in wait, imprisonment, starving,
or by any wilful, deliberate and premeditated killing, or in
the commission of, or attempt to commit arson, rape, robbery, or burglary, is murder of the first degree. All other
m'urder is murder of the second degree.'' V a. Code, Section 4393.
This stante was palpably intended to support the well
recognized presumption of innocence, and was ·in aid of a
defendant, for under its terms it is only after it has been·
definitely established that an unlawful homicide has been
committed, in which the slayer 'vas actuated by malice, that
any presumption arises, and then, consistent with innocence,
the presumption is that the killin~ was caused by the infirmities of the human organism, and was not the result of willfulness, deliberation or premeditation. No support of this
principle then can be found in the statute law, and we are
therefore compelled to look further in our search.·
We next turn to the decided cases in an effort to ascertain
the otigin of the principle, and we find that it has been frequently recognized by the appellate tribunal of the state in a
number of cases, the most important of which are collected
in the margin of 8i1ns v. Cormrnonwealth, 134 Va. 736, at p.
752. We trace .it back through these . cases to the oldest
one and beyond, without discovering its origin, and into
the En.n·Iish decisions in the days before tlre Commonwealth,
and following the path blazed by Mr. Buford, :firid the following:
"In 1532 a statute was enacted, the effect of which upon
the law of homicide 'vas of great importance. By this statute
it was provided, 'that no person or persons which· shall
hereafter happen to be found guilty * *· * for any wilful
murder of malice prepensed * * * shall from henceforth
be admitted to the benefit of his or their clergy, but utterly
be excluded thereof, and shall suffer death.' (23 Henry
VIII, c. I. Sec. 3.)
.
It was this statute that gave rise to the present distinction
between the grades of felonious homicide known as murder
and manF;laughter. Every wilful killing attributable to what
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in this statute is called 'malice prepensed' or 'aforethought'
or, rather, which 'vas attributable to what those terms, by
judicial interpretations, were made to mean, was called murder, and all other kinds of felonious homicide came by degrees to be classified under the general name of manslaughter. In determining what homicides are felonious, we look
to the common law substantially unaffected by statutory provisions in either England or Virginia. When we inquire what
is murder as distinguished from manslaughter, we find the
distinction originated in this statute.
This ancient history and these ancient enactments constitute, in general outline, the material from which the courts,
unaided by further legislation, have been called upon to develop the law of homicide. I ·say 'unaided by further legislation' because the legislation of the State contains no definitions. It merely classifies the several grades of unlawful
homicide for the purpose of prescribing varying degrees of
punishment.
The modern law of homicide originated in the statute 23
of Henry VIII. chapter 1. section 3. At that time civilization
was in its swaddling clotnes. ·The legal atmosphere 'Yas permeated 'vith despotic and artificial presumptions. When the
law commenced to assume its· present form and for m_any
years afterwards, the accused was hot allowed the assistance
of counsel on questions of fact. The question of his guilt or
innocence was disposed of by the court and jury. He had
no right of appeaL Bishop thus describes the conditions in
which this partieular presumption originated:
'To ascertain ~ * * whether a felonious killing is murder
or manslaughter we have simply to inquire whether it was
committed of "malice aforethought" or not. But this in- ·
quiry is not a simple one. In former times, when in felony
prisoners were compelled to appear without counsel, and the
judge was in a measure counsel for them, and when the distinction between the functions of judge and jury was not.
well defined, the judges undertook to assist jurors as to the
facts more than they do now, many things were laid down
from the bench and transferred to our la'v books, o~ which
no one can say whether they were meant to be an opinion
on the law or on particular facts in evidence. And particularly in homicide, it was customary for the jury to find the
special facts and submit th.em to the court to determine
whether the grade of crime was murder or manslaughter.
But the form of the finding was largely such as compelled

-;~
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the judges to draw inferences of fact from facts found;
these inferences have been transmitted to us in the books
as though they were inferences of law; they have ben subsequently followed; and so a system of things has grown
up, contrary to true principle and true la,v. It is, then, a
question of law whether, under the particular circumstances
·of a ~ase, the killing is to be deemed of "malice aforethought"!
.
'Now according to wha.t we read in the books generally
this question is a mixed one, wherein the law and fact are
so blended as to l~ave the partition lin~ at places uncertain,
and at others variable and jagged. It is plain that the difficulties attending our present inquiry relate to the presumptions, whether of law or fact, to be drawn from facts, as. constituting or not the "'malice aforethought'~ which distinguishes murder from manslaughter. But this doctrine af presumption is unsettled and uncertain in all tl1e Jepartments
of our law, while it is specially so in the law of our present
sub-title. \Vhat was reasonably clear once is dim now; for
time, in this matter, has brought mists, not sunshine.'

In England there were no degrees of murder as under our
statute. Every killing to which the courts imputed malice
was punished 'vith death. The only redress afforded the
accused against an erroneous judgment was a petition for
pardon. The judgment was not subject to appellate review ·
as with us. Expressions of English trial judges, participating
with juri~s in the determination of questions and inferences
of fact, are now relied upon as authority for the anomalous
¢Ioctrine, that 'the law presu1nes malice from the fact of killing'-an expression which means nothing more nor less than
that the law presumes every homicide to be common-law
murder and imposes on the accused the burden of proving
extenuation, excuse or justification.
Such a doctrine could not have originated in an enlightened
age. It rests upon a:icta of ancient English trial judges, not
upon positive adjudications. Yet I have heard lawyers, impressed by the reluctance of the courts to depart from what
is regarded as the highway of precedent, predict that the
doctrine 'vill continue to lJe applied by the courts of Virginia
even in the twentieth centtlry, notwithstanding that if effect
should be given to the enlightened views expressed in L·itton
v. Co1nmonwealth, 101 Va. 833, a:nd in Potts v. Commton'""
wealth, 113 Va. 732, the result would be that the doctrinP
has already been overruled.
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I am not aware of any case which has come before the
Court of Appeals in which the correctness of the presumption has been discussed. The court seems to have adopted
the doctrine from English precedents witl1out having had occasion to give it discriminating consideration." (Excerpt
from ''The Presumption of ~{alice in the Law of lvfurder' ',
beginning at page 7.)
Having discovered the origin ·of this principle, and considered fhe circumstances and conditions which gave it birth,
and the processes of law in vogue at the time of its original
approval, ·we naturally begin to wonder how such a doctrine
could have been recognized in this enlightened age, and in
what manner of cases it could have been applied. Turning to the decisions of the Virginia Supreme Court of Appeals and delving into the facts therein, we make the startling
discovery that in practically every case in which the doctrine has been recognized, the facts showed tha.t whoever had
committed the homicide charged was clearly guilty of first
degree murder; that is, the cases there involved secret killings,
or killings under such circumstances as clearly amounted to
first degree murder, so that the effect of the principle as
recognized by the court in the instructions given was clearly
favorable to the accused, redounding to his benefit, and a presumption in favor of the lesser offense to be weighed against
proof of the greater offense.
The importance of this discovery cannot be over-estimated
in our consideration of. the application of the principle in
the case at bar. It furnishes the answer to our s1irprise
that such a doctrine could have received sucl1 placid sanction
for so long a period of time, and it conclusively supplies the·
reason why the principle has not been sooner more forcibly
challenged before our appellate tribunal. Let us look briefly
at the cases in which the principle is found.
·
In Hill v. ConHnon·zvea.lth, 2 Gratt. 595, now cited as one
of the earliest Virginia cases in support of the principle,
the facts were that some time prior to the night of the killing
the prisoner had taken umbrage at the deceased, who ·was
a major of militia, for not appointing him a captain of a
patrol. At the time of the killing the prisoner was known
to entertain malicious feelings towards the deceased, and had
voiced his sentiments on several occasions. On the night
of the killing the prisoner was armed with a sword cane,
and having engaged in conversation with the deceased in
the presence of several persons, requested the deceased ta
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take a walk with him. The two 'valked off together, and
shortly afterward deceased staggered back with a sword
wound over the heart, and before dying stated that prisoner
had stabbed him. The prisoner immediately fled to New
York ·where .he was afterward apprehended and returne"d
for trial. His utterances prior to the killing were in evidence at the trial and constituted proof of express malice.
There was nothing in the record to show provocation, extenuation or excuse. In an attempt to avert a verdict of
first degree murder, counsel for the defense invoked this
principle. Witness the following language on page ,598:
''We also concur 'vith the prisoner's counsel in their position, that under our statute, every homicide is, prima facie,
murder in the second degree; and in order to elevate the offense to murder in the first degree, the burden is cast upon
the Commonwealth to bring it by proof either within the .
specific class of cases, such as killing by poison, or by Jaying
in wait. etc., enumerated in the statute, or within the general
class of 'wilful, deliberate a.nd premeditated killing'."
The jury convicted the prisoner of murder in the first
degree, and the sole inquiry on appeal was as to the sufficiency of the evidence to sustain such a verdict. Naturally
it was found that the evidence was sufficient to sustain the
verdict, and a writ of error was denied.
In JJtlcWhirt's case, 3 Gratt. 594, the prisoner's son, a .small
l)oy ab~ut fifteen years of age, was sent by his father with
a cart and horse, on the evening of Thursday, the 9th of ·
April. to carry a barrel of flour ·along the turnpike road leading from Fredericksburg to Orange Courthouse, from the
house of his father to that of a person living some miles
higher up the turnpike road. Whilst he was so driving along
the road, he met a man driving in the opposite direction
a wagon and team, who asked the boy what he asked for his
barrel of flour, and not receiving an answer, he tried to hang
the wl1eel of the cart the boy was drivin_g- with the "ragon
wheels, in which he failed. The wagoner thereupon jumped
do,vn, and the boy. got out of his cart and ran up the road,
pursued by the wagoner, who inflicted upon him six cuts
with his wagon whip. After this, the boy proceeded to the
house to which he had been sent, and then returned home .
about dark, 'vhen he told his father how he had been treated
and described the wagoner to him. The father heard the
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boy's tale without any apparent anger; and said nothing
except to ask the boy 'vhat he said to the man; and he replied he -had said nothing.
The prisoner slept a night upon this provocation. Next
morning he resumed his work about getting timber with several other men, and then discoursed about his son's injury,
· expressing his desire to have "recompense". Having finished
his labors for the day, he was returning home in the evening,
accompanied ~.fessrs. Magee, Ferguson, Powell and Bowling.
On his way out of the woods, when he reached the turnpike
road the deceased \vas seen approaching, driving his wagon
along the said road, and he was pointed out to the prisoner
as the person who had whipped- his son. There seems then
to hav-e been some deliberation between the prisoner and
others of his party about sending for the son. The prisoner,
leaving at that time the deceased behind him, proceeded with
Ferguson to the prisoner's house, "rhich was one-half a mile
further up the road. When the prisoner reached home the
son was not there, and his presence for the purpose of identifying the deceased as the person who had whipped him
was dispensed with.
.
The deceased followed on, driving his wagon, and when he
arrived opposite the prisoner's house he was stopped and
questioned. When it had been ascertained, .at least to the
satisfaction of the prisoner, that the deceased was the person, the prisoner advanced up to the deceased, challenged
him to a fight. and .threatened him with a whipping- anyhow.
He attacked him with his fists and knocked him to the ground.
To use the language of the court :
"In that condit~on, he continued, for a space as it would
seem of five minutes to beat with his fists and stamp with his
feet, the prostrate, unresisting, supplicant, begging his assailant to desist, and invoking the Lord. He broke the nose,
and inflicted on the face, the neck, the head, the chest, the
-belly, and even the privates of the deceased, injuries and
bruises, exhibiting the marks of the most outrageous violence.
At the call of some of the party present to stop, the prisoner
then desistea from further violence;- but threatened to renew the attack, when the deceased complained that he had
been beaten for nothing. That night the deceased died in
consequence of the injuries received by him from the beating."
There was in Virginia at that time a statute which made
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"willful, malicious and excessive beating, by whatever mode
of beating, one of the enumerated modes of perpetrating
murder in the first degree''.
The prisoner 'vas convicted of murder in the second degree, and the court was asked to set aside the verdict on
the ground that the offense was manslaughter and not murder, but the court held that' there had been sufficient cooling
time to overcome the excuse of provocation. To quote the
language of the court :
·
''Without d"relling particularly upon the circumstances,
and the degree of the violence under which the deceased
suffered, it cannot be regarded otherwise than as excessive,
cruel, greatly exceeding the widest boundaries of mere chastisement, outrageous in its nature, as well in the manner as
tl1e continuance of it, and beyond all provocation to the
offence. And we may apply to it with great propriety, the
saying quoted a hove of Lord Holt, 'that barbarity will often
make malice'. We cannot say, therefore, that the circumstance, that there was no use of any extraneous weapons,
repels in this case the legal presumption of malice, or thd'
legal presumption that this homicide was murder. We are
not warranted to pronounce such a judgment in the face of
a statute which makes 'willful, malicious· and excessive beating',- by whatever mode of beating one of the enumerated
modes of perpetrating murder in the first degree.'' (Page
611.)

.

In B1·isto'w's Case, 15 Gratt. 634, prisoner, with a younger
brother.. l1ad been in attendance at a school kept by one
Gogerty, the deceased. Prisoner and Gogerty had had some
difficulty and prisoner had stopped attendance at said school,
the younger brother continuing. The younger brother and
Gogerty had sonie difficulty and Gogerty, hearing that .James
Bristow, the father of these young men, had had something
to say about the matter, stopp~d the father in the road one
day and an altercation ensued. Several blows passed hetween the father and the deceased, ·when they were stopped
by bystandeTs. The prisoner, who was some distance up the
road, was attracted lJy the quarrel and 'va]ked back slowly,
whittling a stick. At the moment that his father and the
deceased engaged in their first fight, the prisoner rushed in
to the back of the deceased, grasped the deceased by the
collar, pulled him l)ack and stabbed him in the back with
his kn~fe. There was nothing prior to that time to indicate
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any danger of death or serious bodily harm to any of the
combatants.
Prisoner 'vent down to his father's store and said that
he had stabbed the deceased, took the knife from his pocket
and exhibited it, and said that he had stal)bed him with that.
He took a larger knife from the shelf and said if he had had
that knife at· the time· of the fight, he would have killed
the deceased on the spot.
A short time after that prisoner said to another person
that he had interfered that morning in the fight between
Gogerty and his father, and that if they had not interfered
with him (prisoner) after the first blo,v, he would have killed
Gogerty the second blo'v if he had not been pulled off; that
the deceased had taken advantage of his absence at school
to whip his brother· Julian,. a11d that had he been present
he would have killed him at that time, and that if Gogerty
ever interfered with him he would kill him.
It was proven that about fifteen minutes after the fight,
prisoner said to another witness, "Where is the damned
rascal Y I will shoot him or his horse either''.
The physician 'vho attended the deceased, after he had
made ·the first examination of the wound and at that time
thought it slight, said to prisoner, ''You have marked
Gogerty". He replied, "That is exactly what I intended
to do".
It was also proved that about a week before the fight deceased and prisoner had had a difficulty, and that prisoner
said to one of his schoolmates at that time that he had had
his knife open in his pocket, and that if deceased had touched
him, he would have killed him on the spot.
It "ras further proved that on the day before the fight,
about twelve o'clock, prisoner said that deceased had treated
him in an ungentlen1anly manner, and that he intended to
·tell him so, and if he resisted him or struck him, he meant
to kill him. At this time prisoner exhibited a knife in support of his intentions.
These and other repeated threats were proven in evidence.
The deceased died from the stab wound. So str·ong was the
proof of first degree murder that counsel for the prisoner
moved the court to instruct tl1e jury, "that every homicide
is presumed in law to be murder in the second degree, etc.''
The prisoner was convicted of murder in the second degree.
1Jpon a motion to set aside the verdict the court expressly
held that the evidence proved express malice. After reviewing the evidence, they used the following language:

,.---
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''It is true there was provocation at the time, which in
the absence of proof of express malice, might have been sufficient to reduce the.killing to manslaughter * ~ '"' (enumerating
proven facts). • * * If all this does not show express malice,
it is difficult to say \vhat would be su:fficient proof for the
purpose.''
In Ho·nesty's Case, 81 Va. 284, the facts were that on the
night of November 14th, 1884, quite a large number of persons who \Vere members of the Democratic party were assembled in the City of vVinchester, Virginia, and engaged in
celebrating by a torchlight processio.n and public speaking,
their victory in the then very recent presidential election.
The prisoner, a colored ·man, who was opposed to the party
·which had so triumphed, during said evening and night, and
before the killing, had, at different times and in different
ways, exhibited exceeding bitterness and malevolence towards
the persons celebrating their victory as aforesaid, and was
frequently heard to curse them. and to declare his intention
"to kill some damned Democratic son of a bitch before morning-". T-IP. had been drinking heavily.
He lived in Winchester, and on his way home that night,
when in the company of one Banks, another colored man,
the· two of them followed McFaul, a young white man with
'vhom they had no acquaintance, cursed him and endeavored
to provoke a fight. McFaul kept backing away from them,
and finally prisoner picked up a stone or brick, rushed upon
l\1cFaul and seized him by the collar of the coat with his left
hand. Deceased warned prisoner to keep back, and struck the
prisoner a slight blow on the left arm with a small walldn,gcane. The prisoner then struck the deceased a severe blow
on the left temple with the piece of brick (larger than onehalf a brick) giving the deceased a fatal wound from which
he died.
The evidence clearly shows a case of murder in the first
degree, and the principle ·which we question in this case was
invoked by counsel for the prisoner in an instruction by which
·he hoped to· secure a verdict of murder in the second degree.
In this he was unsuccessful, as the jury convicted the prisoner
of murder in the first degree and sentenced him to death.
In Hoclgcs v. Co'111/lnonwealth, 89 Va. 265, deceased and
two other male companions were all day at the house of the
defendant, playing cards and drinking intoxicating liquors,
in which the defendant, a prostitute and the proprietress of
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the house, participated without reserve. The deceased, who
was in liquor to a certain degree, getting drowsy, lay on
the woman's bed and went to sleep. One of his companions,
by name Bill Frailin, was staking the prisoner Octavia in
the game of cards. Before going to sleep, deceased had stated
that he was going home with Frailin. When he awakened he
·endeavored to induce Frailin to leave. The prisoner ob-_jected to Frailin 's leaving, and told deceased if he wanted
anybody to go, he had better go himself. Deceased replied
that he would go when he pleased. Prisoner then said, "If
you don't go, you had better go". Prisoner seemed to get
angry and said, ''If you don't go I will shoot you''. De-ceased said, ''Shoot and be damned''.
·
Prisoner went to the back part of the room and deceased
followed her, opening his coat and saying, ''Shoot". When
·she got to her trunk she took out the pistol. When she
first got the pistol she did not seem to have room to shoot
but sidled around, he following her, and telling her to shoot.
She snapped the pistol at him, and one of the others present
caught the deceased by the coat and shoved him back and
-shoved the prisoner back. She got very mad, and said, ''1\ir.
Frailin. get out of the way", and then fired. Deceased fell
instantly and die.d immediately.
The jury convicted the prisoner of second degree murder.
In its opinion sustaining the ver~ict, the court said :
"The deceased, from first to last, made. no demonstration
to strike th~ prisoner, nor otherwise to do her any bodily
harm; but just sang, danced, and opened his coat, and was
unarmed. lt is probable that the killing was the result of
the offense taken by this woman when one of her customers,
out of money, purposed to cause another to leave who had·
money, of which she expected to get the benefit. The killing
'vas not in self-defense, and was upon very slight provocation, and was most deliberate. She was arrested in her purpose, .and the deceased separated from her, and she was
warned to stop, but she adhered to her already-expressed
purpose to kill, and did, with a large pistol, kill an u~armed
man, from whom she had nothing to fear, except that he
might take away the man who was staking her in the. game
of cards going on. ''
In Horton's Cqse, 99 Va. 848, the familiar instruction embodying the above set forth principle was given without objection, and the principle is not involved in any way in the
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appeal. The accused was only convicted ~:rf manslaughter,.
and his punishment fixed at one year in the penitentiary~
It cannot, therefore, be considered that this case is authority
for the principle.
In Bryan.' s Ca.se, 131 Va. 709, the prisoner walked into
the office of the Virginia Western Power Company, in the
town of Buchanan, and, practically without \varning, shot
to death one W. F. Headrick, an electrician employed by that
company.
The evidence produced by the Commonwealth made out
a case of murder in the first degree. The defense relied
upon was that the act was committed in the heat of passion
engendered a few minutes prior to the killing by a confession made to the defendmi.t by his wife of an illicit intimacy
between her and the deceased.
The prisoner was convicted of murder in the second degree, and sentenced to a term of twenty years in the penitentiary. In sustaining the verdict and judgment, the Court
of Appeals commented on the evidence to the effect that the
prisoner's wife was known to be a woman of loose morals,
which fact was known to prisoner prior to that time, as well
as the fact that she had had a number of affairs with other
men. The coiirf also commented on the evidence that prisoner, at the time of the shooting, had in his hand an electric
iron purchased of the deceased, which had not been paid
for, and which had been the subject of some controversy between them, and which, before shooting he threw at the deceased, the idea being that the alleged confession of the
'vife was perhaps not in reality the real reason for the shooting at all.
These eases constitute the list attached to Sims' case
against Commonwealth, sup1·a, as supporting the principle
which is here discussed, ·with the exception of Litton's Case,
Potts' Case, Jacobs' Oa.se, Parsons' Case and Covington's
Case, which, with the matter of Si1ns v. Cont1non.wealth, it is
our purpose to consider in another part of this petition.
The Supreme Court of New Hampshire, in State v. Greenleaf, 54 Atl. 38, tersely expressed the correct principle as follows:
''~!alice is not an inference of law from the act of killing,
but, "like any otl1er fac.t in issue, it must be found by the
jury upon competent evidence.''

A. Floyd Mercer v. Common wealth of Virginia.
The leading and most interesting case on this subject is
that of Common.'tvealth v. York, 9 ~fete. 93. Tllis case is
given a conspicuous place in the collection of leading criminal
cases compiled by Bennett and Heard.
·
The deceased received a mortal wound by a dirk knife in
the hands of the prisoner, the blade of which had penetratea
his heart, and was found on a post mortem examination
broken off in the deceased. Of this wound deceased almost
instantly died.
All of the facts are not disclosed by the evidence. The
·evidence satisfied the jury that York committed the act of
lrilling, but was too meagre to show whether the killing was
·done in self-defense so as to be excusable, or in mutual combat, so as to be manslaughter. They were instructed by the
court that:
"The rule of law is when the fact of killing is proved to
have been committed by the accused, and nothing further is
shown, the presumption of law is that it is malicious and an
act of murder. It follows therefore that in such cases the
proof of matter of excuse or extenuation lies on the accused,
and this may appear either from evidence adduced by the
prosecution or evidence offered by the defendant, etc.''
The instruction was somewhat broader and more favorable
to the defendant than the instruction offered on behalf of the
Commonwealth in this case, but the principle involved is the
same. The prisoner was defended by :Wir. R. H. Dana, Jr.,
an eminent trial lawyer of that day (1845). His argument
in support of the motion for a new trial~ and the dissenting
opinion of Judge Wilde, have become legal classics. To quote
~t.
from the argument:
"It is to be observed that by the instructions given to the
jury their verdict was made to depend not upon their convictions, but upon an arbitrary presumption of law and an
artificial burden of proof, which are without analogy in other
departments of the criminal la-w. A killing may be criminal
or not crin1inal; and if criminal it may be mutder or manslaughter. From the mere act of killing there is no presumption in nature or fron1 experience that it is criminal rather
. than not criminal; or, if criminal, that it is murder rather
than manslaughter. Of the homicides that are committed,
few are found to be murders. A presumption of murder
from the mere fact of killing is, therefore, contrary to reason
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and experience, as well as against liberty and life, and 1t
should not be enforced without the clearest proof of its unavoidable obligation upon the court. * "' * If the court had
ruled that the malicious killing charged was a single proposition, of the truth of which the jury must be satisfied beyond
a reasonable doubt, the verdict would have been for manslaughter. But the court separated the proposition into two
parts-the killing and the malice-and instructed the jury in
effect that malice need not be proved, but was to be inferred
by a technical presumption from the killing, and that the
burden of proof was shifted upon the prisoner to disprove
it. * * "" The presumption was enforced and the burden
shifted upon the prisoner.·

*

~

*

•

...

...

The presumption, in the present case, is purely artificial
and technical No fact can be added, like that of using a
deadly weapon; for the ruling was that the mere fact of
killing supports the presumption. Nor is it a presumption
of criminality only, which the law raises; for there is no
doubt of the criminality of the act. The only question is
as to -the degree; and it is here that the la·w· is supposed
to enforce a ]>resumption of the greater degree of guilt, rather
than the less.
Suppose the jury,had returned a special verdict, viz., that
the prisoner killed the deceased, and that the killing was
crimi~al, but that they had reasonable doubts whether it was·
malicious; could the court have entered a judgment of guilty
of murder? Yet such would be the legal effect of that finding,
if the doctrine of the instructions he true.
The jury wore not allowed to be judges even of the facts~
A fact was given them, with an artificial weight. attached
to it by law, which they 'vere not at liberty to disreg-ard.
They were required to draw an inference from it, which, in
their judgment, as reasoning and observing men, they never
'vould have drawn. They do not draw it now. The law draws
it. The prisoner has not had what he is entitled to, namely,
the unbiased moral conviction of the jury that he is guilty of
murder."
The doctrine of the dissenting opinion of Judge Wilde is :
"1. That when the facts and ·circumstances accompanying
a homicide are gi,ven in evidence, the question whether tlise ·
crime is murder or manslaughter is to be decided upon the · evidence, and not upon any presumption from the mere act
of killing.

-
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·2. That if there be any such presumption, it is a presumption of fact, and if the evidence leads to a reasonable doubt
whether the presumption be well founded, that doubt will
avail in favor of the prisoner.
3. That the burden of proof, in every criminal case, is on
the Commonwealth, to prove all the material allegations in
the indictment; and if on the whole evidence the jury have
a reasonable doubt whether the defendant is guilty of the
crime charged, they are bound to acquit him. 7 '
To quote from his opinion:
"I regret exceedingly that the courts have not been" able
unanimously to concur in opinion, on the important question
raised by the motion of the prisoner's counsel. In the administration of justice, it is of great importance that the
law and the rules of evidence should not only be founded up-on
just and reasonable principles, but that they also should be
clearly settled. Any uncertainty of the law is a great evil,
and may be productive of great injustice. This is true in all
cases, civil or criminal, but more specifically in capital cases,
when the life of a fellow-being may depend on a principle
.
of law or a rule of evidence. ·
Impressed with these considerations, and with the vital importance of the question in this case, I have examined the
authorities on which it depends with great care and attention; and notwithstanding my gTeat deference to the opinions
of my learned brethren, in doubtful and difficult questions, I
cannot conscientiously concur in the decision now pronounced
by the Cl1ief Justice. I am unable, after the most anxious
consideration of the question, to overcome the strong conviction of my own mind that the instructions excepted to are
not maintainable upon any sound principle of law, or upon
any binding authorit)IP I feel, therefore, in duty bound to
express my own opinion, and to refer briefly to the authorities and principles of law upon which it is founded.
In my opinion, the question depends entirely upon the
rule of law as to the burden of proof. If the burden of
proof, throughout the trial, was on the Co!!lmonwealth, the
instructions to the jury were clearly incorrect ; if, on the
contrary, it was o;n the prisoner, after the proof of the homicide as charged, he has no ground of exception; as the instructions 'vere more· favorable to him than the law requires.
That the burden of proof was on the government, in the first

-~-
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instance, to prove all the essential facts alleged in the indictment, cannot be controverted; but the counsel for the Commonwealth contends, that the homicide having been proved
as charged, the law presumes malice, and consequently that
a pr·ima facie case for the government was fully proved, ~nd
thereupon th~ burden of proof shifted, and was thrown on the
prisoner, to make it appear that the homicide was excusable,
or was comm~tted on such a provocation as would be suffi-::
cient to reduce the crime to manslaughter.
This argument cannot be maintained, unless the law of
homicide, as to the burden of proof, is an exception to the
well established rule of law in all other cases. Even in a
civil-suit, the plaintiff. must prove all the essential allegations
in his writ, beyond a reasonable doubt, or the defendant is
entitled to a verdict. This just rule is of great importance
in the trials of civil actions, where the evidence is doubtful;
it is still more important in criminal trials, and most of all
in capital trials.. The pri1na facie evidence of a case never
changes the burden of proof, unless the defense is founded
on the admission of the facts proved by such evidence. And
in criminal cases,. the nurden of proof never shifts, so long
as the defendant grounds his defense on the denial of any
essential allegation in the indictment. For instance; if the
prisoner, in the present case, had grounded his defense on the
proof of an alibi, and the jury had doubted whether to believe the 'vitnesses testifying to his guilt, or the witnesses
testifying to ari alibi, undoubtedly the jury would have been
bound to return a verdict of acquittal, notwithstanding the
government, in the first instance, had made out a prin~a facie
case by express evidence. And how can the principle vary
'vhen a prirna facie case is made out partly by presumptior Y
If, on the whole ·evidence, the jury had ·a reasonable doubt
of the prisoner's guilt as charged, they could not be justified
·in convicting him.'' ·
Judge Wilde refers to Conunonu:ea.lth v. Dana, 2 Mete. 329;
Powers v. Ru.ssell, 13 Pick. 76, 77; Spet·ry v. Wilcox, 1 1\fet.
270, and Brown, v. King, 5 Met. 181, in support of his contention, using the following language:
"Various other authorities might be cited in support of
the rule laid do,vn in these cases; but it is unnecessary. I
consider the rule of law as clearly settled; and it is founded
on the plainest principles of reason and justice. 1\{ost certainly, when a party is charged with the rommission of any
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crime, all the facts constituting the crime must be proved
against him; and if, on the whole evidence, the jury have a
reasonable doubt as to any one of such facts, they are bound
to acquit him. The jury are sworn to give a true verdict
according to the evidence; not according to the presumption
of ariy fact, unles~ it is a natural and reasonable inferenc~
from some other facts proved.
In the case of Coffee v. The State, 3 Yerg. 283, it was decided, that malice being a necessary ingredient in constituting
the crime ·of murder, if the jury had a reasonable doubt of
the malicious intent with which the act was done, that doubt
must weigh in favor of the prisoner; and unless removed by
the government, they must acquit him. "I am of opinio:p.,"
says Green, J., ''that the judge should have told the jury
that if, upon the whole circumstances of the case, they were
satisfied of his (the prisoner's) guilt, they ought to find him
guilty; but if their minds, taking all the evidence together,
could not come to any satisfactory conclusion as to whether ·
the act amounted to murder or manslaughter, they ought to
find him guilty of manslaughter only.''
These principles and authorities are 'vholly irreconcilable
with the presumption of malice on which the counsel for the
Commonwealth relies. No malice can be inferred from the
mere act of killing. Such a presumption, therefore, is arbitrary and unfounded. Many homicides are committed in
self-defense, some by accident, and many more upon a sudden provocation, or in mutual combat. How then can it be
maintained, upon any just or reasonable principle, that every
homicide implies malice, unless the contrary be proved beyond a reasonable doubt? Nor is such a presumption supported, as it seems to me, by any binding authority. It had
its origin in a barbarous age, when the rules of evidence, as
now established, were little known, or very much disregarded. Depositions of witnesses not per1nitted to be confronted with the prisoner, and written examinations· of accomplices, and their confessions, proved by hearsay evidence,
were all considered competent proof, by very learned judges,
in the most solemn trials. Such was the unsettled state of
the law, as to the admission and effect of evidence, when
the presumption in question had its origin, and indeed for
several centuries after. At that time, the crime of murder was confined to the secret killing of another, 'vhich the
word 'lnoerda, says Judge Blackstone, signified in the Teutonic language. * • *
·
Such is the origin of the presumption relied on in sup-
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port of the conviction of the prisoner; a presumption founded
on no just principle, but on arbitrary ordinances which have
been long since abolished, and which is opposed to a fundamental and most important principle of the criminal law, that
in all cases, where the guilt of the accused is left dqubtful
by the evidence, the presumption of innocence is to prevail in
l1is favor. And so, if it be doubtful whether he be guilty of a
greater or less offence, he is only to be convicted of the latter. But if the presumption of malice, from the mere act of
killing, had ever any foundation in justice or sound policy, it
must be confined to secret homicides, as it was originally, and
cannot be extended to cases where the facts and circum.stances attending the homicide are proved, and the existence
of malice, from the whole evidence, is left doubtful.
On principle, this appears to me exceedingly clear; and I
think there is no binding autl1ority to thP. contrary. The dicta
of judges, referred to in the digests, were extrajudicial.
They are to be found in cases decided on special verdicts,
'vhere the question of malice depended upon the facts and
circumstances found by the jury, from which it might or might
not be inferred. Such was the decision in .The King v. One by.
2 Ld. Raym. 1485, and 2 Stra. 766. * • *
. From these principles it must be inferred, that whatever
may have been the opinion of the courts as to the presumption of malice, from the m~re act of killing, in cases of secret
homicides, they w·ere nevertheless of opinion, that when ther~
, wa.~ evidfnlCP. as to the manner of killing, and the facts and
-circumstances attendinp: the act, the quP.stion of malice was
to be decided up~n those facts and circumstances, whether
decided by the jury, or by the court upon the facts specially
found. Now, if the jury. in the present case, had found a
special verdict in conformity with the instructions of the
cou1rt, it would have been, that the prisoner was guilty of
the homicide charged; but whether it was committed with
malicd prepense, or in the heat of blood on some provocation, or in mutual combat, was doubtful, although, by the
preponderance of the evidence, the crime was committed· with
malice. It is very clear that such a verdict could not be received, as no judgment could be rendered upon it; a material
fact not having been. found. And this I consider a test of
the soundness of the presumption contended for in behalf
of the prosecution. For if the burden of prof is on the prisoner, to reduce the cri~e from murder to manslaughter, and
the jury find that he has failed so to reduce it by satisfactory evidence, but that the presumption of malice and the
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preponderating proof concur, tl1e court would be authorized
· to sentence the prisoner as convicted of the crime of mur- .
der; which I hold clearly the court would have no authority
to do.
If then there is any ground for the pr~sumption in question in cases Qf secret homicides, there is none whatever
in cases where there is evidence as to the facts and circumstances accompanying the act of killing. In all such cases,
the jury are to .decide upon the question of malice, according to the facts and circumstances proved. 1\Ialice is im-plied, says Sir Michael Foster, when the fact of killing 'hath
been attended with such circumstances as carry in them the
plain indications of an heart regardless of social duty and
fatally bent upon mischief'. And all the authorities agree,
that when such facts and circumstances are proved, the law
implies malice; which certainly is a just and reasonable implication. But why is malice implied from facts and ci~·cum
stances indicating a wicked and depraved heart, when malice
is presumed from the mere act of killing? If the secrecy
of the act may raise the presumption of malice, such a presumption has no application to cases in which the facts and
circumstances accompany the act are proved; and no case can
be found, in which such a presl.1mption has been so applied.
This presumption of malice, fi·om the mere act of homicide,
is not sanctioned either by Lord Coke or Lord Hale. Lord
Coke lays down the doctrine, as to the implication of malice,
very fully. 1\Ialice, he says, is implied in three cases : 1st.
In respect of the manner of the deed; as if one killeth another without any provocation on the part of him that is
slain. the la'v implieth malice. 2nd: Iri respect o.f the person slain; as the killing· of an officer in· the due execution of
his duty. · 3rd. In respect of the person killing; as if A.
-assault B., to rob him, and in resisting, A. killeth B., this
is murder by maliee implied. 3 Inst. 52. ~ * * Neither of
these .eminent judges and learned writers on cirminal law
takes notice of any presumption of malice from the mere
act of homicide. * * :l!c
This opinion of Sir Michael Foster, which has principally
g-iven currency to the doctrine contended for by the counsel
for the Common,vealth, is supported only by a few dicta of
judges, whieh, as it seems to me, are founded on no just principle. Blackstone, in his commentaries, says, 'all homicide
is presumed to be malicious, until the contrary appeareth
upon evidence'. 4 Bl. Com. 201. .But Foster's discourse on
homicide is alone cited in support of the presumption. East,
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in his treatise, cites Foster and Hale; but the latter, as already
remarked, does not support the doctrine. 1 East P. C. 224.
Russell, in his treatise, lays down the same rule of presumption, but cites only Blackstone in its support. 1 Russell on
Crimes (1st Ed.) --615. Roscoe on Criminal Evidence cites
East & Hale, and also 8 Car. & P. 35. But the case in Car..
& P. was one of secret homicide, and there was no evidence
that the prisoner was the guilty party, except from his own
statements. In the same volume, p. 22 (The Kin:rJ v. Morrison), a prisoner was indicted and convicted of manslaughter, simply on his admission, on being arrested, that he
was the person who killed the deceased. Park, J., in his
instructions to the jury said, 'the death of man, if it be shown
to have been occasioned by the p).'isoner, will be murder or
manslaughter, as tlJ.e circumstances may turn out, unless it
is sl1own by the prisoner to have been occasioned by accident~. And this is the doctrine contended for by the prisoner's counsel, in the present case. In this case, the facts
and circumstances accompanying 'the homicide were proved,
and the jury were bound ·-to decide t~e question, whether the
crime were murder or manslaughter, according to the evidence, without any regard to the presumption relied on in
support of the prosecution.
Taking into consideration all these authorities and dicta,
and the statements of the law of homicide by the writers
on criminal law, I am of opinion that the following conclusions are maintained on sound principles of law and manifest
justice: 1. That 'vhen the facts and circumstances accompanying a homicide are given in evidence, the question
whether the crime is murder or manslaughter is to be de"cided upon the evidence, and not upon any presumption from
the mere act of killing. 2. That if there be any such presumption, it is a presumption of fact, and if the evidence
leads to a. reasonable doubt whether the presumption be well
founded, that doubt will avail in favor of the prisoner. 3.
That the burden of proof, in every criminal case, is on the
Commonwealth to prove all the material allegations in the
indictment; and if, on the whole evidence, the jury have a
reasonable doubt whether the defendant is guilty of the crime
charged, they are bound to acquit him. And, consequently,
that the instructions to the jury, in the present case, on the
question of malice, were erroneous. In my opinion, the jury
should have been instructed, that the burden of proof was
on the government, and that the prisoner could not be lega~ly
convicted of the crime ·charged, unless they were convinced,
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beyond a reasonable doubt, that he was in fact guilty of
that crime; that a prepondera·nce of the evidence, if a reasonable doubt remained, was not sufficient; and that the question of malice was to be decided on the facts and circumstances accompanying the homicide, and not on any presumption from the mere act of killing.''
Bennett and Heard in their notes thus refer to the case,
and to the different opinions expressed by the majority and
minority of the court:
~
''The opinion of the majority of the court in York's case
is met ·with so great force of reason in the dissenting opinion
of Judge Wilde, that if the former is erroneous, it carries
·with it its own antidote."
When Mr. Wharton published the second edition of his
work on homicide in 1875, he said in the preface:
"For some years after the exhaustion of the first edition
of this work, I declined to revise it for republication. The
topic, so far as concerns its general principles, was discussed in my Treatise on Criminal La\v; and in the successive editions of that work the intermediate changes of the law
in this respect are noted. The period, however, has no'v
arrived when, in vie'v of the fact that the first edition of the
Homicide is still frequently cited in the courts, its revision·
and correction are imperative. The importance of the interest at stake demands iliat the applicatory cases should
be stated at large and critically scanned; the changes which
the last few years have wroug·ht in the judicial conception
of the La'v of Homicide are so funclmnental that it is proper
nqt only that they should be correctly recapitulated, but
that they should he fully discussed. * * * In the first edition
of the present work the law in these relations 'vas given
as it then stood. Since then a more intelligent pshychology
and a more humane conception of jurisprudence have not ·
only vindicated the modifications I have just specified, but
these modifications, with greater or less completeness, have
been adopted by the courts. I feel, therefore, that the time
has now come when these modifications, with the reasons and
authorities which sustain them, should be wrought into the
text of a systematic treatise. I am not content to accept
them in brief, with the small proportionate space that can
be allotted to them, in the current editions of my Criminal
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Law. I am still less content that the first edition of my
Homicide should continue to be cited as sustaining doctrines
now obsolete."
·
Of the changes referred to by Wharton, the following are
mentioned as among the chief:
"(a)That which treats malice and intent as inferences of
fact, and not as presumption of law."
"(b) That which holds that the defendant is to have the
l1enefit of reasonable·doubt, not .merely as to the fact of guilt,
but as to all the conditions essential to a co~viction. ''

Wharton in his third edition on Homicide, in discussing
the presumption of malice from the fact of killing says:
"But if the attendant circumstances appear the character
of the killing is to be determined by considering them, a11.d
it is the_n not a matter of presumption which operates in
the absence of explanatory evidence, but one for determination from the circumstances shown in evidence; and it is not
·material from which side the explanatory evidence comes.
The auestion is one of logic, not of formaf law, and the true
rule is that all the facts of the case, taken together, are
to be considered. and from these the question to be decided
is whether the defendant acted maliciously.'' (Pages 130-

. '131.)

In Wl1arton's Criminal Evidence, 9th Ed., Sec. 738, and
2 Bish. Cr. L., 7th Ed., Sec. 673, the language quoted from
the decision in State v. Green-leaf, supra,· is again found.
TI-IE SUPREJ\1:E COURT OF APPEALS OF VIRGINIA
HAS IN REALITY ADOPTED THE MINORITY
VIEW IN OOMIJfONWEALTH v. YORK.
In Litton's Ca.se 101 Va. 833, the trial court added to
the instruction drawn in accordance with the familiar formula these words, the substance of 'vhich the court had held
'vas properly refused in Bristow's Case:
''Yet when the evidence is all in, then, if the evidence, both
for the Commonwealth and the accused, lt~ave a reasonable
doubt as to the guilt of the accused, the jury must find the
prisoner not guilty.''

A. Floyd Mercer v. Commonwealth of Virginia.

35

This was the first ray of light.
In Common;wealth v. Potts, 113 Va. 732, the trial court,
on motion of the Commonwealth, instructed the jury as follows:
"1. The court instructs the jury that if they believe from
the evidence that the Commonwealth has proven, beyond. a
reasonable doubt, that the deceased was killed by the accused with a deadly "reapon in his previous possession, and
that the accused relies upon the defense of self-defense to
excuse the act, then the jury are instructed that their minds
must be satisfied from· the evidence that the said defense is
a true one.

2. The court instructs the jury that if they believe from
the evidence that the killing was don~ with a deadly weapon,
then the law presumes it was done with malice, and it is for
the defense to satisfy the minds of the jury that it was not
done with malice.''
The Court of Appeals sustained the second instruction
for the following reason:
"The last instruction, with some change of language, is
the equivalent of instructions approved in Hill's Case, 2 Gratt.
595; Bristow's Case, 15 Gratt. 634; Honesty's Case, 81 ·va.
284, and a long line of Virginia decisions.''
The court reversed the judgment in this case on the. ground
that the first instruction was er1·oneous, and in doing so,
with apparent unconsciousness, adopted the views expressed
in 1\!r. Dana's ar~1ment and the dissenting opinion of Judge
'Vilde in ConMnonioealth v. York, which seems to have found
a lodgment in the law· of ~Iissouri. from which our court
quoted in giving the reasons for holding the first instruction
erroneous. 'rhesE: l't~asons are in conflict \vith every decision
previously rendE:red in this state, and they are set forth
a~ fvllO\YS:
''But we are of opinion that the Circuit Court erred in
giving the first instruction. It is a fundamental principle
of criminal law that a person charged with the commission
of crime is presu1ned to be innocent; and that presumption
follows the accused through every stage of the prosecution.
~1:oreover, the plea of not guilty denies every essential allega-
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tion in the indictment, and lays upon the prosecution the
burden of proving the guilt of the defendant beyond a
reasonable doubt. That burden is continuous, and can never
be imposed upon the accused, although the evidence may
shift from one side to the other, to meet the varying exige·ncies
of the trial.
The rule is stated, with exceptional clearness and force,
in State v. Wingo, 77 1\Io. 181, 27 Am. Rep. 329, 'vhere it is
said: 'That it devolves upon the State to establish by evidence the guilt of the accused beyond a reasonable doubt
will not be controverted. The defendant, by his plea of
not guilty, puts in issue every material allegation in the
indictment. lie is not required to plead specially any matter of justification or excuse. The case is not divided into
two parts-one of guilt, asserted by the State, the other of
innocence, asserted by the accused. He does not plead affirmatively that he is innocent, but negatively that he is not
guilty; and on that issue, and that alone, the jury are to
try the case throughout. There is no shifting of the burden
of proof. It remains upon the State throughout the trial.
The evidence may shift from one side to the other. The State
may establish such facts as must result in a conviction, unless
the presumption they raise be met by evidence; but still the
burden of proof is on the State to establish the guilt of the
accused beyond a reasonable doubt.' ',
In discussing this decision
says:

~fr.

Buford, in his pamphlet,

"It is to be observed there is no reference to Virginia
authority for the above conclusion, except the instruction in
Litton's Case containing the trial court's adden,dwm already
quoted. The reasons assigned for the reversal of the judgment, in my opinion are correct. They apply with equal
force to the second instruction, which the court approved.
Whatever is incomprehensible in Potts' Case is due to the
fact that the court did not seem to realize it was endeavoring
to reconcile doctrines that are irreconcilable-hvo propositions which so flatly contradict each other as to have led
to the majority and dissenting opinions in the leading case of
Comrnonwealth v. York.
If the humane principles nndE~rlying the action of the court
in reversing the judgment in Potts v. Com1nonwealth are to
be applied in Virginia, th!:l older doctrine is overruled and
instructions based upon the ancient dogmas should no longer
be given. The case seems to have escaped, to a surprising
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degree, the attention of the courts as well as the members
of the profession.
The allegations of a·n indictment that the killing was done
'of his malice aforethought' is an allegation of fact, not of
law. Without that allegation of fact the indictment would
not charge murder. The law cannot presume a fact. A fact
can be established only by evidence. If it is a principle of .
civilized la'v that the State should prove the guilt of the individual before it can subject him to punishment, the burden
rests upon the State to prove every fact necessary to establish the guilt of the accused, including the fact of his mental
attitude when the question either of his guilt or of the degree of guilt depends upon his mental attitude. The prosecution may produce evidence so strong as, in the absence of
explanation, to warrant the conclusion of guilt as an inference of fact. The failure to offer an explanation is of itself
a circumstance tP.nding to sustain the adverse inference of
fact. Such conclusions are the result of evidence, and accord with the common knowledge and experiences of mankind. The proposition that the law, without evidence as to
motive or intent, presume_s in li1nine that the crime is murder cannot be sustained on any philosophic theory.''

.

.A further rift appeared in Jacobs v. Comrnonwealth, 132
Va.. 681, where the following language is found in the court 'E~
0p1n10n:

.

''"Whether malice exists in a particular case is usually a
question for the jury. vVe have held in perfectly clear caseR
that the evidence was not sufficient to show malice, even
where the jury had found to the contrary, but malice is a sub·
jective condition of mind, discoverable only by words and
conduct, and the significance of the words and conduct of
an accused persou, wherever there can be doubt about such
significance, addresses itself peculiarly to the consideration
of the jury."
In Sin~s v. Con~1nou-'wealth, 134 Va. 736, the accused was
convicted of murder in the second degree under facts which
would probably have sustained even a verdict of first degree
murder. The court, of its own motion, instructed the jury
as follows:
"The court instructs the jury that the law presumes every
prisoner to be innocent until his guilt is established beyond
a reasonable doubt. ( 2) That every homicide is presumed
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to be murder in the second degree and the burden of proving
the elements necessary to elevate the crime to murder in the
first degree is upon the Commonwea·lth, but on the other
hand in order to reduce the offense from murder in the ·
second degree to manslaughter or excusable homicide, the
burden is upon the prisoner.
If the killing of a human being be malicious but not willful,
deliberate or premeditated, then such killing is murder in the
second degree.
Mere words, however, ·grievous, will not justify an assault.''
In discussing the objection the Appellate Court said:
"This statement of the law is l1oary with age and has
.been follo,ved without criticism or objection in this jurisdiction for nearly a century. A partial list of the cases in
which it has been approved is given in the margin. If in its
practical application it had proved unfair or injurious to
persons accused of homicide, it is more than probable that
the fact would long ago have been discovered by the bar and
the bench. It has proven satisfactory in- the administration
of justice and not hurtful to those accused of homicide, and
we have no disposition to depart from it. Perhaps it would
have been more accurate to say that ev~ry unlawful homicide is presul)led, etc. But the addition of the word 'unlawful' would probably simply provolm discussion, and we see
no occasion to change the phraseology in which the rule. of
law l1as heretofore been stated, and 'vhich l1as proven so
satisfactory in its practical operation. "When it is said that
'the burden is upon the prisoner' to reduce the offense from
murder in the second degree to manslaughter or excusable
homicide, all that is meant is that it is incumbent upon the
prisoner to introduce evidence su·fficient to raise a reasonable doubt in the minds of the jury as to whether the offense
is murder in the second degree. When this amount of evidence has been introduced, the prisoner has fully carried
the burden 'vhich is placed upon him by the instruction.. The
prisoner is entitled to the benefit of a reasonable doubt arising
from the evidence of the Commonwealth as well as from his
own evidence. If it arises from the evidence of the Commonwealth, there is nothing to overcome, but unless it does
so arise the presumption continues until overcome by evidence on behalf of the prisoner which raises a reasonable
doubt as to the guilt of the prisoner of the particular offense
presumed. The prisoner is as much entitled to the benefit of
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a reasonable doubt on the degree of his offense as he
said doubt as to his guilt or innocence."
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Is it not apparent from the authorities that have been hereinabove cited that the first part of the instruction given in
the Si1ns' Case is entirely inconsistent with the second part,
-and that the court is again trying to reconcile doctrines that
are in reality irreconcilable~ In the case at bar the accused
was· not even given the benefit of the principle as stated in
Litton/s Ca.se, Pott's Case, Jacob's Case and Sims v. Com,monwealth, for the jury 'vas instructed, without qualification
or explanation, that if they found that the prisoner had'unlawfully killed the deceased, he was presumed to be guilty
of murder, so that his conviction could rest on this resumption alone, irrespective of what the jury might think of his
having been actuated by malice, from the evidence. The
instruction as given was clearly not a full and correct statement by the court of the law ap-plicable to the evidence. in his·
case. He was entitled to the full direction, whether requested
or not, and the omission to give such direction is groUn.d
for a new trial. Honesty's Case, 81 Va. 283.
We do not think that a verdict of the conviction of an
offense involving the element of malice could be· sustained
in this case, .even if the objectionable instruction offered by
tlw Commonwealth.had have been refused. ~{alice is divided
into two classifications, express malice, and hnplied malice.
Express malice may be shown by previous declarations of the
accused, previous actions of the accused, subsequent declarations and actions of the accused, and in various and sundry
other ways. \Ve need not, however, consider express malice
because it is conceded that none existed in this case. Implied malice is what we are concerned with. The true rule
is that where a killing is proven, and the killing is unexplained, and there are no extenuating circumstances, the
jury are presumed to infer that the slayer acted from a consciousness of evil desire. As has been said, this is· a presumption of fact which must be arrived at by the jury as
any other fact, and not a presumption of law.
·
There have been two comparatively recent cases in Virginia
'vhich are applicable here. In RiC'ha1~dson v. Co1nmonwealth,
128 Va. 691, the court said:
·
''Malice is presumed from the fact of killing unaccqmpanied by circumstances of extenuation, but where there is
provocation, which is more than very slight, such presumption does not arise. ''
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In Brown v. 0mntnonwealth, 138 Va. 807, it was held:
1

''Malice is only presumed from the fact of killing where
there are ·no circumstances of extenuation."
,.

I

Let us. apply that principle in this case and compare the
facts in this case with the facts in the Brown ca&e, and
the facts in the Richardson case, and see if there are not
circumstances of extenuation here.
In the Richardson case, the homicide occurred late at night
on a mountain road in an automobile in which the accused,
the deceased, anotl1er male passenger, three young ladies,
and the automooile driver, were returning frotn a county fair.
The young ladies had attended the fair upon the invitation
of the accused, and were in his care. 'rhe deceased was a
stranger and unknown to the young ladies. He was a passenger in the a11tomobile which ·was operated for hire by the
driver.
The deceased1 was sitting on the left hand outside rear
seat of the automobile, the accused was siting next to the de.ceased, and two of the young ladies 'vere sitting on the
other end of the seat. The deceased had been drinking.
He leaned across the lap of the accused, and attempted to
touch one of the girls, and the accused prevented him by
putting l1is foot 1u p to stop him. Deceased then again leaned
over and caught one of the girls by the leg. She warned
him to leave her alone, and· the deceased quit his conduct
.for a few minutes. Mter a little while he again leaned over,
and the accused! thought that the deceased had hold of the
girl again, and the accused said to the deceased, ''Sit up''.
The deceased replied, "I will sit any way I God damn please'',
seized the accused by the throat, struck the accused in the
.face 'vith his fist, pulled the accused down into the seat,
and while the acbused was being thus choked, he got a pistol
out of his pocket and shot the· deceased, causing his subsequent death.
The accused was convicted of murder in the second degree, and sentenced to confinement in the penitentiary for a
term of eight years. In reversing this conviction, and awarding a ne"r trial, 1the Court of Appeals said:
''Whether the :eviden~e shows that the killing was done in
justifiable self-defense it is unnecessary for us to decide, but
it was certainly accompanied with such circumstances of
extenuation that ~malice, and hence, murder, could not be pre-
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sumed from the fact of the killing. There was no other evidence of malice in the case. This being so, there was no evi.:.
deuce whatever before the jury to support their verdict of
murder in the second degree.''
In Brown v. Co(nt'lnOnltvealth, 138 Va. 807, it was held where
the killing is accompanied by circumstances which show more
than a very slight provocation, the presumption of malice
from the fact of the killing does not arise.
In this case three colored men were in a shanty in Drewryville, engagejl in a game of crap. They had a Coca-Cola
bottle with some kerosene oil in it, and a rag which was
lighted and used for a lamp. The accused lost his money and
stopped playing. One of the other players lost his money
and asked the accused to go to that player's house, a short
distance away, and get a pistol, so that the pistol could be
pawned, and they could continue the game. A.~cused went
and returned with the pistol, which the owner pawned with
another player for hvo dollars. He gave one dollar to the
accused and b_oth resumed the game. The owner of the pistol
'von his money back, paid the two dollars he had borrowed,
and was returned the pistol.
·
The deceased, "\Vesley Stith, engaged in an altercation over
some money 'vhich was in the game. Ife struck tile accused
with the Coca-Cola bottle. Accused got up and ran for the
door. The owner of the pistol handed the accused that
weapon and told him to shoot the deceased. Accused shot
the deceased and killed him. He was convicted of murder in
the second degree. .
In reversing this conviction, the Court of Appeals said:
"It is erroneously contended by counsel for the accused
that the killing was done in justifiable self-defense, and that
this court should so declare. This question we deem it un. necessary for us to decide, hut the killing, from the testinlony in this case, was in our view, after a careful consideration of the same, certainly accompanied 'with such circumstances of extenuation that malice, and hence, murder, could
not he presumed from the fact of the killing'.
This being true, there was no evidence or presumption of
malice upon which to base the instruction (the stock instruction that malic·e is pre.sumed from the fact of killing, etc.).
there being. no foundation upon which the instruction could
he based, it necessarily follows there was no evidence before
the jury to support their verdict of murder in the second
degree.''
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· In Covington v. Con7lnto1vwealth, su.pra, the court held that
where the accused relied upon self-defense, the granting of an
instruction placing the ·burden of proof upon the accused to
show that he was in danger of death or serious bodily harm
was error. The instruction read:
''The court :instructs the jury that the law of self-defense
is. the law of necessity; and before the accused can be justified on the ground of self-defense he must prove to the satisfaction of the jury that l1e had reason to beli~ye, and in fact
did believe, that he was in danger of death or serious bodily
injury at the hands of the deceased; and that the means re~orted to by him were reasonably necessary under the circumstances as they .al)peared to him, to save himself from
death or serious bodily injury."
The Court in passing upon this instruction said, at page
671·
''Did the coitrt err in giving the instruction it did on th~
subject of the il)urden of proof resting u-pon the accused iu
order to sustain his claim of self-defense?
The question must be answered in the affirmative."

In speaking of the Potts' Case, 113 Va. 732, the Court said
that a similar instruction was condemned because the instruction under review did not contain the essential qualification that "when all of the evidence is in, the1~ if the evidence, both for, the ConMnon~oea.Uh. anfl. the accu.sed, leave a
1·easonable doubt as to the g·uilt of the accused, the jury ntust
find the prison(w not guilty.'' * • " "The instntction • • *
·does net i-ncorporate the qu-alificat·ion adverted to, (M~d the
t>radical effect of the o·m-issiou is to impose uvon the acr.used the b1,~;rden of proving that he is not guilty. (Italics
supplied.)
.
.
1

"It is true that in the Potts Case there was no other instruction which could be relied on as tending to cure the error
of tbe aforesai<~ instruction which was given. It is also true
that in the instant case the court, among others, gave the
additional inst-vuction No. 10, on motion of the Commonwealth, and Nos. C and D, at the instance of the accused,
which are set forth abo·ve; and it· is ably argued for th_e
Commonwealth that Potts' Case is therefore not in point, and
that, as under the established rule on the subject that all
1
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instructions given in every case must be read together, the
additional instructions given upon the subject of the burden
of proof in the instant case cured the error in the instruction in question.
We are not satisfied, however, that the additional instructions cure the error in instruction No. 3 in question. The
sittttat·ion is different from that presented by the giving of
the familiar instruction in cases of homicide, to the effect
that when the Co1nmon.wealth's evidence ha.s established that
the accuse(l has committed a homicide, it is prima facie presu.nted to be murder in the second degree, and that the burden
is upon the accused to prove that the offense is below murder in the second degree and upon the Coi,Illilonwealth to elevate the offense to murder in the first de_gree." (Covinqton
v. Con1/mon.wealth, 136 Va. at p. 665.) (Italics supplied.)
It is of interest that neither in Richa·rdson.' s Case nor
B1·own's Case was the accused at the time of the killing in
da.n!!'er of either death or great bodily harm at the hands
of the deceased. In the Brow·n Case an avenue of escape
was wide open for the accused. In the Richardson Case
the accused 'vas in danger of no more than a personal alterration with nature's weapons. Under these circumstances
it was held thP! the extenuation for the taking- of human life
was sufficient to rebut the presumption of malice.
In the instant case it is conceded that. the accused at the
time of the killing was confronted bv three men with weapons
in their hands, who had warned him not to approach another step. It was his duty to approach. and in the pursuit
of that duty he was faced with the possibility of sudden and
violent death. Is not this· matter of extenuation of eaual
mag-nitude to the extenuation held sufficient in the two last
set forth cases, and matter of extenuation sufficient to preclllfle any finding of malice growing out of the facts of the
killing?
The !!ranting of the single and only instruction on behalf
of the Commonwealth was plain error, because by it the Court
forced the jury to presume malice in law, without any- consideration of the question of whether there was malice in
fact. and further added the erroneous burden upon the defendant to proYe his innocence of the crime charged
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THE AD];fiSSION OF TIIE TESTI~fONY OF WITNESSES LAND AND SPARROW vVAS ERROR
PREJUDICIAL TO THE ACCUSED.
·The accused was on trial for the killing of the elder 1Naterfield. The testimony of Lonnie Waterfield was the sole direct
primary evidence to support the theory of the Commonwealth. In support of, and for the purpose of corroborating
young Waterfield's testimony of the manner of the killing, as
a part of its primary evidence during the development .of its
case, and next after the testimony of Lonnie Waterfield; the
Commonwealth introduced County Officer Ernest Land, who
testified that on the Sunday following the killing the witness,
Lon:nie Waterfield, had taken him to the scene, and as near
as he could, had shown him where the game wardens stood,
·where his father fell, and had shown him where he, young
Waterfield, fell down in the grass in his flight; that in line
wit~ whe1·e you~~g W aterfielcl told him the garnze wardetzs
stood, and with ~vhet·e yottng Waterfield told him his father
fell, he luul fowhd sonte gun ·wads, and in line with where
young W aterfieltl told h~'l'!j the U'ardens stood, a'nd where
you.ng Waterfield told hint he, h:inzself, fell dow1~ in the grass,
he found some other gun. wads. These gun wads 'vere introduced in evidence. This testimonv was admitted as evidence of the manner of the killing.· It is perfectly obvious
that the witness knew nothing of the manner of the killing
of his own l\:no,yledge, and that all of his kno,vledgc was
gathered from what he was told by the boy. His testimony
was plainly hearsay and should have been excluded.
A slight analysis of the subject of the testimony clarifies
the whole question. For exampl<~, the fact of the killing was
not in issue. The sole question in issue was the manner of
the killing, to discover 'vhether or not same was criminal,
and if criminal, ~to what degree. Evidence of the point at
which deceased fell had probative value only insofa.r as it
tended to show the manner of killing, and for that rea~on
only could it be r~levant. The only fact that. the officer knew
o.f his own knowledge was that he found gun wads. He did
not know from 'vhose gun the wads came, nor when the gun
was fired. The fact of finding t.l1e wads alone disclosed nothing relative to tile issue, and alone was entirely immaterial.
The officer had no knowledge of the locations, and his stat.Ctment that the wads were in line with certain locations was
based entirely on what he was told by the boy. Separatinp:
the hearsay acts ~nd statements of the boy from the officer's
1
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testimony, the fact that the wads were found is wholly value
less. The officer found nothing physically on the gTound,
either marks or anything else, to confirm the boy's hearsay
story.

The same logic applies to the testimony of Sparrow, who
was present with the officer and the boy, and who testified
to the same effect as the witness. Land.
The Commonwealth did not attempt to prove by the boy
Avhere the gun wads were located with reference to the posi
tion of the officers and the position of his father, presumably
because the boy had testified in such a way as to make it
clearly apparent that he did not have sufficient knowledge
of the locations to be able to fix them. A glance at his testi
mony will disclose that he was very indefinite as to any essen
tial fact with reference to the shooting.
This legal question comes mthin the prohibitions of the
general rules with reference to the admissibility of evidence.
The following is found in 22 C. J., at page 214:
''KNOWLEDGE ACQUIRED FROM STATEMENT OF
OTHERS.—It follows naturally from the rule that a witness
cannot testify as to what he heard other persons say, that
he will not be permitted to testify to facts where his knowl
edge thereof is derived from the unsworn statements of
others, or even where his knowledge is partly based on such

statements, etc. * * * Where conversations are properly
excluded because they are hearsay, every material act done
hy the witness ivMch had its sole origin in the hearsay state
ments made to him, should also he rejected." (Italics sup-^
plied.)

A large number of cases are cited in the notes to this para
graph to support the doctrine therein set forth.

In Wharton's Criminal Evidence, Vol. 1, p. 448, we find
the following:

"Nor can this class of testimony ever be received as part
of the affirmative evidence for the prosecution in a criminal
case on the ground that it is designed to corroborate the

statement of another, which has been or may be the subject
of impeachment.

The objections to hearsay testimony are:

1. The depreciation of truth, arising from its passing
through one or more fallible media.

I
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2. The abuses likely to arise from non-discrimination by
juries betwee:d primary and secondary testimony.
3. Its

irres~onsibility.

An error in admitting hearsay evidence is not cured by
evidence to the same effect which was given by a witness who
spoke of his ewn knowledge."
I

In connection with the irresponsibility of such evidence
it may he wen said at this point that aside from the above
set forth consideration for the exclusion of this testimony,
the investigation made by the officer was so remote in pohlt
of time from the killing itself that his own evidence, tog-ether 'vith the other testimony in the record, discloses that
the facts which he sought to have the jury believe from his
testimony were based upon premises so misleading and so
undependable that the testimony should not have been admitted at aU. For instance, the shooting took place about
seven o'clock on a Friday night. It rained very hard that
night and whe1i detectives from the Norfolk City Police Department 'vent! back to the scene early Saturday morning,
they stated tha,t the ground was very 'vet so that they were
in water up to· their ankles a great part of the time. They
made a thoroug-h search of the scene, and being trained for
that purpose, picked up and took charge of all articles which
would have any probative value in connection with the shooting.
·
:
A number of otl1er people went to the scene prior to the
:visit of the detectives. and in addition to that, it continued
to rain all day, Saturday and all night Saturday. The p;-un
wads were made of compressed paper or pasteboard. They
are light and easily blown by the wind and they float in the
shallowest skim of water. It is highly improbable .that the
wads found by 'Officer Land were in the same spot at which
they struck the ground when discharged by the gun from ·
which they came.
There can be no doubt that the admission of this testimony was highly prejudicial to the accused. The trial judg-e
cites the testimony as tending to confirm in his· mind the
boy's statement of the manner of the killing. It is perfectly
ap-parent from a- perusal of the testimony that not only 'vas
this the only att'empt to corroborate the boy's evidence in the
record, but this ~atten1pt 'vent far beyond and wholly outside
of the scope of the boy's testimony. The admission of this
!

1
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testimony .alone should be sufficient to insure the accused a
new trial for the offense with which he was charged.
ERRORS OF THE COURT IN REFUSAL AND MODIFICATIONS OF INSTRUCTIONS OFFERED
BY THE DEFENDANT.
Instruction 1-A.
The Court refused outright to grant instruction 1-A offered by the defendant. This instruction as offered appears
on page 308 of the record, and the exception to the refusal
to grant it appears on page 313 of the record.
The contention of the defense is that the accused was entitled to this instruction because it was a proper instruction. First, it laid down the proposition that the law presumed that ·an officer of the law on duty at the time of the
acts charged was engaged in the proper and innocent discharge of his duty. Certainly no one may deny that such a
presumption exists, -because it is fundamental in all cases,
both civil and criminal, that an accused is presumed to be
free from fault and even from negligence. In addition to this
fundamental statement, it was so connected that the jury
'vould have been told that in order to overcome. this fundamental pre~umption, the Commonwealth must show· beyond
all reasonable doubt that the accused at the time was not engftged in the proper and innocent discharge of his duty.
It may be attempted to be argued that this instruction is
covered by instruction No. 3, but this cannot be so, because
instruction No. 3 · as granted by the Court merely covers the
general presumption of innocence ·which is and has always
been applicable to all kinds and natures of crimes, while instruction 1-A applies the presumption of innocence and
makes it applicable to the accused on trial.
Instruction No. 4.
The Court granted without amendment only instruction
No. 4, offered on behalf of the defendant. This instruction
standing alone and without the other instructions being given
as offered could not and did not give the jury any light. It
contained only the general proposition that if the jury had
any doubt as to any important factor necessary to conviction, the accused should be entitled to the benefit o£ that
doubt. This is particularly true in the case at bar, because

I

~

I
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the Court did not tell, and in fact, refused to tell the jury
what factors were necessary for a conviction, and by other
instructions took a'vay from the jury the right to consider
some of the most important and undisputed facts in the case;
for example, prohibiting the jury from a consideration of
the established fact that the hunters actually drew and
pointed their guns threateningly toward the game wardens·,
as the Court did in instruction No. 6.
I

Instruction No. 6.
This instruction as offered will l)e found on page 310
of the record, and as granted on page 312 of the record.
As offered, it told the jury that if the defendant believed
himself to be in danger of death or great bodily harm on account of the words "or threa.ten.ing attitude·'' of Bonney or
Waterfield, the la'v authorized him to act in self-defense.
The Court mbdified the instruction by striking out the
words "or threatening attitude". Such modification was
patent error and discloses a total misconception upon the
part of the Court of the undisputed testimony that had been
given in evidence by the accused and his two companions that
the hunters threw their guns to their shoulders, pointed
directly as if to ~hoot, and left the jury only to consider the
further undisputed testimony of the words spoken by Bonney
or Waterfield, towit, ''Don't come any closer".
It is inconceivable for any lawyer or judge to take the
position that where the accused relies on self-defense and produces testimony. of the fact that the deceased pointed a
deadly weapon at him as if· to shoot him, the jury would have
no right to consider this fact in their deliberations. In
Clark's Criminal Law, Horn Book Series, Second Edition,
page 181, we find the following:
I

"If a deadly weapon is presented or attempted to be presented, 'vl1ether there is any intention to use it or not, and
thougli it may not be loaded, the person so threatened nwy
reasonably assum~.e that there is an intent to use it, and 'ma.y
act on the ass~tmpt·ion." (Italics supplied.)

Instruction No. 5.
!nstruction No .. 5 as offered on behalf of the accused (Rec.,
p. 310) and as rhodified and given by the Court (Rec., p.
312) presents the following situation:
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As offered, the instruction asked the Court to make a
plain statement to the jury that if the ·accused was discharging a lawful duty, engaged i.n a lawful act, he need not retire, but may repel force· by force, if need be, to the extent
of slaying his adversary, and that this situation was justifiable self-defense. Instead of giving this instruction as
offered, the Court seemingly being in the frame of mind
that the jury must -find before the accused could be excused
for shooting the deceased, that the deceased actually shot
at the· accused, modified the instruction by adding the following language :
''And if the deceased seeks to prevent the lawful execution of said duty by shooting at the accused, then the accused in turn may become the aggressor, even to the extent
of taking the life of the deceased, if such action on his part
is reasonably deemed necessary to protect himself from death
or serious bodily harm.''
This instruction is unnecessarily burdensome and prejudicial to the defense, because it is commonly accepted as a
rule of law that if one man points a deadly weapon at another, as it was contended and testified to was done in this
case, even without threatening language, and particularly
so where the threatening language is accepted as a fact, no
actual shooting is a necessary element of the defense of self~
defense. Furthermore, the Court not only placed the jury in
the position of having to find that the deceased actually shot
at the accused, but deprived the jury of the consideration of
whether his two companions, Mr. Bonney and yonng Waterfield, shot, and added the erroneous theory thereto by saying to the jury that such shooting on the part of the accused
must be found by the jury reasonbly necessary for the protection of life and limb of the accused. As has been heretofore pointed out, this is erroneous because it is not a question of 'vhat the jury would deem reas·onably necessary, hearing the testimony under an entirely different situation and
without any necessity for action. The question the jury
must decide is whether or not,. from the standpoint of the
accused, he had a reasonable belief that he was in danger of
death or serious bodily harm.
In discussing this question of a reasonable man believing
in danger, 1\Ir. Wharton says:
"But who is the 'reasonable man', who is thus invoked as
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the standard ~Y which the 'apparent danger' is to be tested 1
"What degree of 'reason' is he supposed to have Y If he be
a man of peculiar coolness and shrewdness, then he has
capacities which we rarely discover among persons fluttered
by an attack in which life is assailed; and ·we are applying,
therefore, a test about as inapplicable as would be that of
the jury who deliberate on events after they have been interpreted by their. results. Or, if we reject the idea of a
man of peculiar reasoning and perceptive powers, the selec- ·
tion is one of pure caprice, the ideal reasonable man being
an undefinable myth, leaving the particular case ungoverned
by any fixed rule. And that this ideal reasonable man is an
inadequate s~~ndard is shown by a conclusive test. Suppose
the ideal reas9nable man would, at the time of the conflict,
have believed that a gun aimed by the deceased was loaded,
whereas in point of fact the defendant knew the gun was not
loaded; would the defendant be justified in shooting down an
assailant approaching with a gun the defendant knows to be
unloaded, simply because the ideal reasonable man would
suppose the gun to be loaded? No doubt that in such case no
honest belief o~ the ideal reasonable man would be a defense
to the defendant who knew that the belief was false, and that
he was not really in danger of his life. And, if the belief
of the ideal r~asonable man be not admissible to acquit, a
fortiori, it is inadmissible to convict." (1 Wharton's Criminal Law, Sec.1 489.)
1

1

The rule as announced by the courts of Virginia, and certainly by the majority of other states in the notes of decided
cases, is that tpe question of apparent danger of loss of life
or serious bodily harm to the accused necessarily must be
viewed from tlte standpoint of the defendant ood not from
that of a reaso·nable ma1~ or from that of a j1try hearing the
facts OJnd evidence long after the occurrence. The dOIJ'l.ger
need be only apparen-t to the accused and not real. Actual
dan.qer is not necessary, so long as it ap17ears to the accused
in the situation in which he be placed anrl he believed that he
is in danger of:life or limb.
Instruction No. 3.
Exception to the m·odification of instruction No. 3 is withdrawn.
1

Instruction No. 2-A.
Instruction No. 2-A.as offered by the accused appears on
page 308 of the record, and as granted by the Court on page
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Again the Court so modified the offered instruction
as to take away from the jury the question of what reasonably appeared to the accused under the circumstances, although the instruction a~ offered has been heretofore approved by this Court. The Court, instead of saying to the
jury that they should consider the question of danger fro~
the standpoint of the accused, left it to the jury to consider
only the question of what the accused 1n~ght have reasonably
believed, and struck out from the instruction as offered the
words ''as reasonably appeared to him''. Enough has already
been said to sh0w that this was plain error on the part of
the Court.·
·

311.

-

Instruction No.

1.

Instruction No. 1, as_ offered by the accused, appears on
page 308, and as modified and granted by the Court, on pages
310 and 311. Apparently it was conceded by the Court and
counsel at the time that the instruction as offered was a
correct statement of the law. The instruction was one merelv
defending the rights of the accused as an officer and wa~
not one for a direction of a verdict. Certainly the accused
had a right to have the Court say to the jury what his duty
was as an officer of the law, without such modification as
would make the instruction misleading and make a positive
suggestion to the minds of the jury that the Court believed
in his own mind that, even though the officer was acting in
accordance with his legal duty, he l1ad not done so in a lawful manner. This is precisely what the Court did by adding
at the end of this instruction the words, "in any lawful
manner". No citation of authority is needed to support a
statement that the Court should not add language which
would take away from the instruction its value to the defense.
TH.E COURT ERRED IN NOT GRANTING A NEW
TRIAL.
The evidence in this case does not wari"ant a verdict of
guilty of murder in any degree, nor in our opinion would
it support a verdic.t of guilty in any degree. Even if it be
conceded that the jury may determine whether or not a
reasonable man would have been warranted in his fears and
the jury found that the fear was unreasonable or uncontrollable, then the highest possible degree of crime of which
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Mercer could have been found guilty 'vould be manslaugh_.
·
ter.
That the accused in his own mind (and his two fellow
officers) had fear of serious danger cannot be disputed. Who
has denied or who can deny or disregard the statement of
the accused that the hunters' guns 'vere pointed at him and
he believed his "head was abau.t to be blo'lved off"? Undoubtedly it appeared to him and his comrades that they
were in great peril, that suddenly appeared.
In Parsons v. Com,'lnonwealth, 138 Va. 762 (779), this
Court, in discussing the different degrees of homicide, quoted
with app'roval from Cortt'lnonweaUh v. Colandro, 231 Pa. 343,
352, 80 Atl. 571, 574:
" '·The dividing line between self-defense and this character
of manslaughter (voluntary, brought about through the influence of a passion or fear), seems to be the existence, as
the moving force, of a reasonably founded belief of either
imminent peril to life or great bodily harm, as distinguished
from the influence of an uncontrollable fear or terror, conceivable as existing, but not reasonably justified by the immediate circumstances. If the circumstances are both adequate to raise and sufficient to justify a belief in the necessity to take life in order to save one's self from such danger,
where the belief exists and is acted upon, the homicide is
excusable upon the theory of self-defense. :J: * ~ while, if the
act is committed under the influence of an uncontrollable fear
of death or great bodily harm, caused by the circumstances,
but without the presence of all the ingredients necessary to
excuse the act on the ground of self-defense, the killing is
manslaughter.' "
The Reasons Stated in Writing by the Co'ltrt for His Refusal
to Grant a New Trial.

We submit that it would be impossible for one to read the
.record in this case and reconcile it with the trial court's
reasons for refusing a new trial. The memorandum (Rec.,
pp. 10 to 17, inc.), teems with erroneous ideas and with
flagrant misconceptions.
In the first place the Court (Rec., p. 12) made a statement
wholly unwarranted by the record when he said that "it is
conceded that the instruction in question correctly propounds
the law". He, of course, was referring to the one and only
instruction granted in behalf of the Commonwealth.
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We need only to look at Exception No. 4 certified by the
Court, where four grounds of objection and exception appear, one of which is in direct conflict with the Court's statement, because it says that "said instnwtion was an incorrect staternen.t of a legal principle", and another of which
stated that the instruction required the oocu.sed to ca1·ry the
burden of proof of innocence of any crime.
Next, the Court by the memorandum discloses that he did
not have in his mind a correct and proper view of the evidence of the witnesses. For instance, he accepts the statement without qualification that neither the elder Waterfield
nor Bonney fired a shot, which no doubt he gleaned from the
testimony of young Waterfield, 'vho repeatedly said that ·he
]mew nothing after the first flash of the lights and that he
ran as hard as he co'ltld run.
Then he assumes that the elder Waterfield was runn1ng
from the location of the wardens and while running 'vas shot.
There is not a particle of evidence in the record from which
even an inference can be drawn that the elder Waterfield was
shot while running. Apparently the Court gets this m~scon
ception also from the evidence of young Waterfield, even
though the testimony of the boy on this subject is that he ran
sou.th around the end of the automobile, away from the
'vardens, while his father ran 'north. The hunters and the
wardens both approached from the north side of the automobile, the hunters coming from the northwest and the
'vardens from the northeast. If the elder Waterfield was
running north, every step he took brought him nearer to the
wardens. Furthermore, it is known to all that few men fall
immediately upon being shot, particularly when struck by a
discharge from a shotgun, and in this connection it should be
remembered that no vital organ, the piercing of which would
cause instant death or paralysis, was touched.
It also seems strange that the Court should assume this
view when it appears that the boy ran immediately to the
south, around the end of the automobile, placing the automobile between him and his father while he was ''running
as ha1·d as he co'ltld'' in the dark.
The Court then speaks of the finding of a hole in the top
of the automobile, an examination of which disclosed that it
was caused by a shotgun.
_
The automobile was exhibited to the jury. The only person, under the undisputed facts of this case, who could have
fired a shot to cause the result found was young· \Vaterfield,
because when the lights flashed he was the only one at the
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front of the automobile, his father and Bonney having gone
far enough alongside on the north side of the automobile to
deposit the duck and the bag of shells in the back of the
machine. It is more reasonable to believe, although no one
has said so in evidence, that the shot was fired by young
Waterfield in Iris excitement and haste to get away.
It is f~rther significant that his gun was found on the
ground immediately in front of the automobile, not fully
loaded 'vith shells, it being .an automatic gun, which discharges the shells. It is further significant that this boy
stated that he did not shoot a single time at ducks while on
the marsh, .and when his gun was found in front of the automobile it contained only three of the five shells it would
carry.
The nature of the hole in the top of the automobile showed
that the load entered near· the right hand front corner of the
top, going through at an angle to,vard the left hand rear corner, and the size of the hole showed that the gun was evidently not close to the top when discharged.
The trial judge in his written opinion attempts to explain
this hole (which none of the witnesses could explain) by
saying that it is accounted for by the 'discharged shell in the
double barreled gun of Bonney. His language is here
quoted:
"There wa~ otl].er circumstantial evidence which, if true,
corroborated the evidence of Lonnie Waterfield and was entirely inconsistent with the account given by· the wardens.
For example, the finding of quite a number of empty shells
from the guns of the wardens and none from the guns of the
hunters, except a discharged shell in the double barrel gun
of Bonney, which no doubt accounted for the hole in the top
of the automobile-evidently an accidental shot caused by
the impact of a pistol bullet, found imbedded in the stock
of Bonney's gun as it was being held. muzzle up."
In reaching this conclusion the eminent jurist eviden.tly
overlooked a number of factors which are entirely inconsistent with this conclusion, and which establish its fallacy
beyond the peradventure of a doubt.
1. The 45 calibre pistol bullet which entered the stock of
the gun held by Bonney entered the left hand side of the
stock about six inches from the shoulder end of the stock.
The ·course of the bullet was straight to the rear of the
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stock. It is perfectly apparent from this that the shotgun
was being held in a position very nearly parallel to the ground
at the time that the bullet struck; that is, a position similar
to that in which it would be held if at a man's shoulder, and
not muzzle up. If the muzzle of the gun had been pointed
upward at the time that it ·was struck by the bullet, in accordance with the premise on which the trial judge based his conclusion, the course of the bullet must of necessity have been
straight down toward the ground, which is to say that the
bullet must of necessity have been fired from somewhere in
the heavens above, and not by a person standing in a parallel
plane with the holder of the gun.
2. The gun used by Bonney was a Parker Brothers double
barrel gun of high grade, one of the best double barrel guns
made in America, and would not be apt to be discharged by
the impact of a bullet in its stock when the force of the impact was effective some six inches behind the works of the
gun and the direction of the force was toward the butt of the
stock, and not toward the works or load.
3. Presumably if the impacfwere sufficient to discharge one
barrel, it would have discharged both barrels. Is it not an
odd circumstance that the ba;rrel in which the discharged shell
was found was the right hand barrel; that is, the barrel
'vhich would be discharged by the application of forc.e to the
first or front trigger of the gun, which is the trigger that a
person seeking to fire the gun would first pull in the natural
course of events? Is this fact not significant that the gun
was discharged at the will of the holder when held at the
shoulder of the holder, in accordance with the testimony of
the game 'vardens, rather than involuntarily, in accordance
with the conclusion reached by the trial judge'
4. In reaching his conclusion the· trial judge entirely failed
to consider the positive testimony of Lonnie Waterfield, the
surviving witness for the Commonwealth, that Bonney's
weapon 'vas not discharged at all. It would seem, therefore,
that this conclusion is entirely unsubstantiated by any evidence or by the physical facts.
5. The Court then refers to the finding of gun wads, the
evidence of which he permitted to be erroneously introduced.
Enough'has been said about that in this petition already.
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6. After this the Court shows his .apparent bias and inability to fairly· consider this case solely upon judicial
grounds, when he says as follows (Rec., p. 14) :
"'But it must be said in passing that the Court entertains.
no doubt under the evidence submitted to the jury that the
statements of the wardens that they were shot at by the
hunters were fabrications, and therefore the Court feels no
hesitancy,'' etc..
The trial judge was wholly unwarranted in reaching such
a conclusion, and ·we cannot look at this statement without
the idea presenting itself that, at the time he 'vas considering the instructions offered on behalf of the accused he gave
no proper consideration to the testimony offered on behalf
of the defense, because it did not coincide with his views,
and therefore fell into many grievous errors, as pointed out
herein.
7. The Court further evidences the erroneous ideas that
seem to have lodged in his mind during the trial ''rhen he
attempts to support or give as a reason for his refusing a ne\v
trial the familiar rule that "mere words are never sufficient
provocation to reduce the offense from murder to manslaughter", citing Reed's Case, 22 Gratt. 492. (This citation is in
error. It should be 924.) We cannot imagine why the Court
should cite this authority, except that it be that he had decided in his mind that he would not let the jury consider the
statements of the witnesses for the defense (the three
wardens) that they were in fear of death or serious bodily
harm at the time on account of the fact that deadly firearms were pointed at them with the command to stop, under
circumstances which made it their duty to go forward. This
citation accentuates the error committed by the modification
of instruction No. 6, when he struck out the language ''or
threatening attitude", and deprived the jury of the right to
consider one of the most important facts in the case.
8. Just why tl1e Court made the statement that malice is
inferred from the fact of killing we do not understand. It
is an abstract proposition of law which has no application
in this particular case, and can only be applied "rhere the
Common,vealth has proven beyond all reasonable doubt that a ·
murder has been committed; that is to say, this rule has no
application, as has been in this petition demonstrated, until
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the Commonwealth has sustained the burden of proof required of it _by law.
.
_
The Court discredits as not being in point the ·cases of
;Richardson v. Conuno_nwealth, 128 Va .. 691, and Brown v.
Commonwealtli, 138 Va. 807, .and cited the case of Mealy v.
C om'monwealth, 135 Va. 585, as being one of a class of cases
which supports and controls the case at bar.
.
An examination of the Mealy case will show that it has no
resemblance to the case at bar, because that case involved a
series of previous.provocatious. A wife had been beaten many
times by her husband and had often threatened to kill him.
She had several times been bound over to keep the peace on
his complaint. She went out aft~r their last fight, procured
a gun, returned and shot him in the back while he was sitting down eating his supper, unaware of her presence. Under
these circumstances, the qourt said at page 590: .
. ''There was no evidence upon which to base the theory of
self~defense.
The only debatable question is whether the
crime was 'vilful and deliberate, and hence murder; or done
in the heat of passion, and hence manslaughter."
There was evidence in. that case on which the jury were
justified in finding that the prisoner was actuated by
''previous grudge, and by her anger .and jealousy aroused by
the Corinne Cook letter"," which was addressed to her husband and which she had opened. The Court in the Iviealy case
had given the _jury- an instruc~ion that . "if the shooting was done upon a sudden provocation or
quarrel without malice aforethought, the killing 'vas manslaug·hter and not murder''.
In discussing the propriety of the lower court having given
an additional instruction ·wrhich placed the burden upon the
accused to show extenuating circumstances to reduce the
grade of the offense, the Court used the follo,ving language:
"We condemned an instruction like this one in Richardson/s Case, 128 Va. 691, 104 S. E. 788, on the ground that
the killing was shown, 'vithout any conflicting evidence and
without a basis for any other theory, to have been committed
in mutual combat and under great provocation.''
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The Court clearly distinguishes in that case the difference
in the law applicable where there is strong evidence of the
existence of malice in fact from a case involving sudden combat.·
There is not even a scintilla of evidence in this case of
any previous grudge, enmity, quarrel or anything of that
nature between the deceased and the accused. It was a
situation that arose suddenly and unexpectedly. and of only a
few moments' duration, whjch no previous history attached
thereto upon which malice could be predicated.
Apparently the Court in ruling upon the motion for a new
trial was in a state of mental confusion on account of different expressions of courts involving the different degrees
of homicide, brought about by the different degrees of provocation-homicide in the sudden heat of passion, etc. And
although the Court says in his memorandum (Rec., p. 14),
''according to the account given by the wardens, the case is
one of self-defense", he wholly failed in his consideration
of the evidence, in his ruling upon the instructions and in
his memorandum on the motion for a new trial,. to give the
accused a fair and impartial application of the law of selfdefense as found in the decisions of the courts.
CONCLlJSION.
In conclusion, the defendant says:
1. That he has not been accorded a fair and impartial trial.

2. That the admission of the l1earsay evidence of the witnesses, Land and Sparrow, was error and highly prejudicial. ·
3. That the Court did not instruct the jury in accordance·
with the law.

4. That the trial court should

h~ve

granted a ne\v triaL

5. That the conviction is contrary to the law and the evidence ..
Wherefore your petitioner prays that a writ of error and
be a'vardecl him and that the judgment of the
lower court be reviewed and reversed, and that this court
s~tpersedeas

----- .
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enter an order directing that the defendant be found not
guilty or remand the case for a new trial.
Respectfully submitted,
A. FLOYD MERCER,
By Counsel.

W. I{. ASHBURN,
PAUL McKAY,
· W. H. VENABLE,
Counsel for Petitioner.

I, W. H. Venable, counsel practicing in the Supreme Court
of Appeals of Virginia, hereby certify that in my judgment
there is error in the judgment complained of in the foregoing
petition, and that the same should be reviewed and reversed.
W. H. VENABLE.
Writ of error allo,ved and supe1·sedeas awarded. But the
81tpet·sedeas shall not operate to discharge the petitioner from
custody if in jail nor to release his bond if on bail.

JESSE F. WEST.
Oct. 1, 1927.
Received Octo. 4, 1927.

H. S. J.
VIRGINIA:
Pleas before the Corporation Court of the City of Norfolk,
Number Two, on the 22nd day of June, 1927.
Be It Remembered, that heretofore, to-wit: In the Circuit Court of the County of Princess Anne, Virginia, on th~
1st day of March, 1927, came W. G. Parker, who was selected
by the Court as foreman, Rufus Parks, J. C. Wood, S. W;
James, B. P. Holland, Luke Hill, Enoch Capps a~d P. L.
Smith, who were sworn a Special Grand Jury of Inquest, in
and for the body of the County of Princess Anne, Virginia,
and having received their charge retired to their room and
after some time returned into court and among other things
presented an indictment against A. Floyd Mercer, John T.
Capps and William L. Birsch, for murder, a true bill in the
following words and figures :

60

In the Supreme Court of Appeals of Virginia.
INDICTMENT.

Commonwealth of Virginia,
.
County of Princess Anne, to-wit:
In the Circuit Court of Princess Anne

C~unty.

The Grand Jurors of the Commonwealth of Virginia, in
and for the body of Princess Anne County, and no'v attending the said C'ourt, upon their oat11s, present that A .. Floyd
Mercer, John T. Capps and William L. Birsch, ou, to-wit:
the 4th day of February, in the year 1927, at a point near
Back Bay, in the County of Princess Anne, Virginia, and
within the juiisdiction of said Court, on and upon one Allen
Lee Watertield, then and there being, feloniou~ly, wilfully
and of their malice aforethought, did make an aspage 2 ~ sault, and that the said A. Floyd Mercer, with a certain gun there and then charged with gunpowder,
shot and bullets, and J ol1n T. ·Capps and William L. Birsch;
with each a certain pistol then and there charged 'vith gunpowder and bullets, which said gun and pistols, they, the
said A. Floyd Mercer, John T. Capps and William L. Birsch,
in their hands, then and there had and held, then and there
feloniously, :wilfully and of their malice aforethought~ did
discharge and shoot off, to against and upon the said Allen
Lee Waterfield, and that the said A. Floyd Mercer; John T.
Qapps and William L. Birsch, with said shot and· bullets
aforesaid, out of the gun and pistols by the said A. Floyd
Mercer, John T. Capps and William L. Birsch, discharged
and shot off as aforesaid, then and there feloniously, wilfully
and of their malice aforethought, did strike, penetrate and
wound the said Allen Lee W a ter:field, in and upon the body
of him, the said Allen Lee vVaterfield, giving to him, the
said Allen Le~ Waterfield, then and there with said shot and
bullets aforesaid, so as aforesaid disc.harged and shot, out
of the gun and pistols aforesaid, by the said A. Floyd Mer-:
·Cer, John T. Capps and William L. Birsch, in and upon the
body of him, the said Allen Lee Waterfield, a mortal wou~d,
of which wound, he, the said Allen Lee Waterfield, on said
4th day of lt,ebruary, in the year 1927, at said point, in said
Princess Anne. County, did languish, and languishing did
live, for a short space of time,. to-wit: fifteen minutes, and
after the infliction of the said. mortal wound, by the said ~~Floyd ~{ercer, John T. Capps and 'Villiam L.
page 3 } Birsch, as aforesaid, the said Allen Lee Waterfield,
in said County of Princess Anne, on the day and
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year aforesaid, of said mortal wound died. And so the jurors
aforesaid, upon their oaths aforesaid, do say, that the said
A. Floyd ~Ierc~r, John T. Capps and William L. Birsch, him,
the said Allen Lee Waterfield, in the manner. and by the
means aforesaid, then and there feloniously, wilfully and of .
their malice aforethought did kill and murder, against the
peace and dignity of the Common,vealth of Virginia.
And the Grand Jurors aforesaid, upon their oaths aforesaid, do further present, that the said A. Floyd Me-rcer, John
T. Capps and William L. Birsch, .on, to-wit: the 4th day of
lt,ebruary, in the year 1927, at a point near Back Bay, in the
County of Princess Anne, Virginia, a.nd within the jurisdiction
of said Court, on and upon one. Allen Lee 'Vaterfield, theu
and there being, feloniously, 'vilfully and of their malice.
aforethought, did make an assault, and that the said A. Floyd
Mercer, 'vith a certain gun there and then charged with gunpowder, shot and bullets, and J'ohn T. Capps and William
L. Birsch, with each a certain pistol then and there charged
with gunpowder and bullets, which said gun and pistols, they,
the said A. Floyd :Niercer, John T. Capps and William L.
Birsch, in their hands, then and there had and held, then
and there feloniously, wilfully and of their malice aforethought, did discharge and shoot off, to, against and upon
the said Allen Lee Waterfield and that the said A. Floyd
Mercer, John T. Capps and William L. Birsch, with
page 4 ~ said shot and bullets aforesaid, out of the gun ttnd
pistols by the said A. Ployd Mercer, John T. Capps
and William L. Birsc~, discharg·ed and shot off as aforesaid,
then and there feloniously, wilfully and of their malice aforct11ought, did strike, penetrate and wound the said Allen Lee
Waterfield in and upon the body of him, the said Allen Lee
Waterfield, giving to him, the said Allen Lee Waterfield,
then and there with said shot and bullets aforesaid, so as
aforesaid discharged and shot, out of the gun and pistols
aforesaid, by the said A. Floyd Mercer, John T. Capps and
William L. Birsch, in and upon the body of him, the said
Allen Lee V\T aterfield, a mortal "round, of which mortal wou11d
he, the said Allen Lee Waterfield, on the 4th day of February, in the year 1927, at said point in said Princess Anne
County, did ·}anguish, and languishing did live, for a short
space of time, to-wit: twn hours, and after the infliction of
said mortal 'vound, by the said A. Floyd ~fer~er, John T.
Capps and William L. Birsch, the said Allen Lee Waterfield was removed from said po1nt in said county and brought
into the City of Norfolk, Virginia, in which said city, the
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said Allen Lee Waterfield, at said hour and time, o£ said
mortal wound, did languish, and languishing did live, and on
said day, in said year, the said Allen Lee Waterfield in said
city of Norfolk, of said mortal wounds died. And so the
jurors aforesaid, upon their oaths aforesaid, do say, that the
said A. Floyd Mercer, John T. Capps and William L. Birsch1
him, the said Allen Lee Waterfield, in the manner and by
the means aforesaid, then and there feloniously, wilfully and
·
of their malice aforethought did kill and murder,
page 5 ~ against the peace and dignity of the Commonwealth
of Virginia.
EDwiN J. S~IITH,
Attorney for the Commonwealth ..
A Copy-Teste :

J. F. WOODHOUSE, Clerk.
RETURN ..
Indictment for murder. A true bilL
W. G. PARKER, Foreman.
And afterwards in said Circuit Court of Princess Anne
County, Virginia, on the 18th day of May, 1927. ·
This day came the Commonwealth by her Attorney and
the acensed by their attorneys, and filed their petition duly
sworn to praying for a change of venue, and thereupon, filed
affidavits, and introduced witnesses in support of said motion,
and upon reading said petition and said affidavits and hearing the testimony of witnesses, it is considered by the Court
that good cause has been shown for said motion and that the
venue, for the trial of the case should be changed, it is ordered that certified copies of th~ recognizances and of the
record of the case be transferred to Corporation Court of the
City of Norfolk, Number Two, at Norfolk, Virginia.
Teste:

J. F. WOODHOUSE, Clerk.
page 6
1927.

~

And now in said Corporation Court of the City of
Norfolk, Number Two, on the 31st day of May,
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The certified copy of the record together with certified copy
of the recognizances, in the case of Commonwealth of Virginia ·vs. A. Floyd Mercer, John T. Capps and William L.
Birsch, on indictment for Murder, were this day received
from the Clerk of the Circuit Court of Princess Anne County,
Virginia, and are· ordered filed with the pending ·cases of
this Court.
.And now in .. said Corporation Court of the City of Norfolk, Number Two, on the 22nd day of J nne, 1927.
A. Floyd Mercer, who stands jointly indicted with John
T. Capps and Wm. L. Birsch, for Murder, this day appeared
in Court, and thereupon the said defendant, with the consent
of the Attorney for the Commonwealth, elected to be tried on
the said indictment separately, and then the said defendant,
A. Floyd Mercer, by counsel, demurred to the said indictment, which said demurrer was joined in by the Attorney
for the Commonwealth, and the said demurrer not having
been argued, was oven·uled, and thereupon the said defendant, A. Floyd Mercer, upon being arraigned, plead not
guilty to the said indictment, and thereupon came twenty
lawful men, free from· exceptions, having been obtained from
the Venire Facias, duly directed· and issued in accordance
with the statute in such cases, made and provided, and summoned by the Sergeant of the ·City of Norfolk, from which
panel the Commonwealth and the defendant each alternately
struck four, leaving the following jury, to-wit: .G. C.
.
R.eveille, Chas. Stanfield, C. V. Vanture, R. T.
page 7 ~ Throwbridge, Z. V. Berry, B. R. Turner, L. B.
Ward, J. W. 1\:fcClellan, W. 0. Stokes, J. F.
Roberts, W. G. ~IcClure and A. J. Turnley, who were sworn
the truth of and upon the premises to speak, and having heard
the opening statements of counsel, at one forty-five o'clock
P. 1\L, were adjourned until three o'clock P. M., in the custody of J. H. Darden, Deputy City Sergeant, who was sworn
to keep the said ju1·y together and not permit them to discuss the said case with anyone, but themselves, nor permit
anyone, but themselves, to discuss the said case with them,
and at three o'clock P. 1\L, pursuant to said adjournment,
the said defendant again appeared in Court, and again came
the jury, to-wit: G. C. R-eveille, Chas·. Stanfield, C. V. Vanture, R. T. Throwbriclge, Z. V. Berry, B. R. Turner, L. B.
Ward, J. W. McClellan, W. 0. Stokes, J. F. Roberts, W. G.
McClure and A. J. Turnley, and having heard a part of the
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evidence at six o'clock P. M., were adjourned until tomorro"\v
morning at ten o'clock, in the custody of J. H. Darden,
Deputy .City Sergeant, who 'vas heretofore s'vorn as aforesaid.
And afterwards in said Corporation Court of the City of
Norfolk, Number Two, on the 23rd day of June, 1927.
A. Floyd ~Iercer, who stands jointly indicted with John T.
Capps nnd '\Vm. L. Birsch, for Murder, this day again appeared in Court, and pursuant to adjournment again came
the jury, to-wit: G. C. Reveille, Chas. Stanfield, C. V. Vanture, R. T. Throwbridget Z. V. Berry, B. R. Turner, L. B:vVard, J. W. Jv[cClellan, W. 0. Stokes, J. F. Roberts, W. C.
~{cClnre and A. J. Turnley, who 'vere heretofore sworn the
trut11 of and upon the premises to speak, and having
page 8 ~ ·heard a part of the evidence at one forty-five o'clock
P.M., were adjourned in the custody of J. H. Darden, Deputy City Sergeant, who was heretofore sworn to
keep the said jury fogether and not permit them to discuss
the said case with anyone, but themselves, nor permit anyone, but themselves to discuss the said case with them; arid
thereupon, on motion of the Attorney fur the Commonwealth,
a view, by the jury, was had of the automobile mentioned
in the evidence, in the presence of the accused, and in the
presence of the Court, the said automobile having been
brought to the Courthouse of the City of Norfolk, Virginia,
for that purpose, and at three o'~lock P. :1\L, pursuant to
said adjournment the said defendant again appeared in Court,
and again came the jury, to-wit: G. C. Reveille, Chas. Stanfield, W. 0. Stokes, J. F. Roberts, W. G. 1\IcClure, C. V. Vanture, R. T. Throwbridge, Z. V. Berry, B. R. Turner, L. B.
Ward, J. W. McClellan and A. J. Turnley, and having heard
all of the evidence and a part of the argument of counsel, at
six fifty o'clock P. M., were adjourned until eight o'clock
P. M., in the custody of J. H. Darden, Deputy City Sergeant,
who was heretofore sworn as aforesaid, and at eight o'clock
P. 1\L, pursuant to said adjournment, the said defendant again
appeared in Court, and again came the jury, to-wit: G. C.
Reveille, Chas. Stanfield, W. 0. Stoln;ls, tT. F. Roberts, W. G.
1\fcClure, C. V. Vanture, R. T. Throwbridge, Z. V. Berry, B.
R. Turner, L. B. Ward, J. W. ::McClellan and . l\.. J. Tnn1ley,
and hayi~1g fully heard the evidence and argument of counsel, returned a verdict in the following 'vords:
page 9 ~ "We, the jury, find the accused, A. Floyd 1\fercer,
guilty of murder in second degree as charged in
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the indictment and :fix his punishment at ten years in the Stat~
Penitentiary." Thereupon the said defendant, by counsel,
moved the Court to set aside the verdict of the jury and. grant
him a new trial, on the grounds that the said verdict is contrary to the la'v and the evidence, the further hearing of
·which motion is continued until the 16th day of July, 1927.
Thereupon the said A. Floyd Mercer, 2200 Indian River Road,
with Nell lvfercer, Broadmoor Apartments, as surety, were
each duly recognized in the penalty of Ten Thousand Dollars, condition that the said A. Floyd ~iercer shall appear
before this Court on the 16th day of July, 1927, and at such
other time or times to which the said proceedings may be
continued or further heard, to answer for the offense with
which the said A. Floyd Mercer is charged, the said. recognizance to remain in full force until the charge is finally
disposed of, or until it is declared void by order of this Court.
And afterwards, in said Corporation Court of the City of
Norfolk, Number Two, on the 23rd day of July, 1927.
A. Floyd 1\{ercer, who stands indicted for ~Iurder, this
day again appeared in ·Court, pursuant to the terms of his
recognizance; and the motion for a 1iew trial heretofore made
on the 23rd day of June, 1927, having been fully heard by the
Court, and for reasons stated in writing and ordered to be
filed .as a part of the record in this case, is overruled, to
which action of the Court in overnding said motion, the defendant, excepted.
page 10 ~ Whereupon, it being demanded of him, if anything for himself, he had, or knew to say, w)l.y.
the Court here should not now proceed to pronounce judgment against him, according to law, and nothing being offered or alleged in delay of judgment, it is, therefore, considered by the Court that the said A. Floyd ~tercer be confined in the Penitentiary of this Commonwealth for the term
of ten years.
Thereupon the said defendant, by counsel, moved the Court
, to pqstpone the execution of the aforesaid sentence and grant
him time in which to apply for a writ of error to the foregoing judgment, which motion having been fully heard by
the Court, i's sustained, and it is ordered that the execution
of the aforesai~ sentence be, and the same is hereby postponed until the 3rd clay of October, 1927.
Thereupon the said A. Floyd 1\{ercer, 2200 Indian River
Road, with Nell Mercer, Broadmoor Apartments, as surety,
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. were each duly recognized in the penalty of Ten Thousand
Dollars, conditioned that the said A. Floyd ~Iercer shall appear before this Court on the 3rd day of O~tober, 1927, to
answer the offense with which the said A. Floyd Mercer stands
convicted.
The follo,ving are the reasons of the Honorable 0. L ..
Shackleford, stated in writing and referred to in the foregoing order:
"CO~I~fONWEALTH

VS. A. FLOYD MERCER.

On motion for a new trial.
On Friday, February 4th, 1927, Lee Waterfield,
his son, Lonnie W ater:field, and tT ames L. Bonney,
hereinafter called the hunters, shot wild ducks in
the waters of Back Bay in violation of law. At nightfall
they returned from the marsh and had reached their automobile, 'vhich was parked a short distance away, and were
preparing to enter the automobile and return to their homes.
Bonney had a double barrelled shotgun and each of the others
an automatic shotgun, the shells for e11-ch gun peing loaded
·
with bird shot.
On the same evening A. Floyd 1\!fercer, William L. B.irsch
and John T. Capps, all game wardens and hereinafter described as such, hearing the shooting of the hunters and locating their automobile lay in wait for the hunters a short
distance from the automobile with intention of arresting
them for this misdemeanor. Mercer was armed with an automatic shot gun loaded with buck shot, Birsch and Capps ·
each had a 45 calibre pistol.
Lee Waterfield· and James L. Bonney were ldlled as a re~nlt of a shooting which occurred on the occasion in question.
1\!ercer has been found guilty by a jury of second degree
murder in connection with tl1e killing of Waterfield and his
punishment :fixed at ten years in the penitentiary.
The Court is asked to set aside the verdict an·d grant a
new trial on the following grou~ds :
page 11

~

(1) Granting an instruction in these words:

Every unlawful homicide in Virginia is presumed in law
to be murder in the second degree. In order to
page 12 ~ elevate the offense to murder in the first degree
the burden of proof is on the Commonwealth, and
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to reduce the offense to manslaughter the burden of proof
is on the prisoner.
( 2) That the evidence does not support a verdict of murder
as no malice is shown.
( 3) That certain evidence relating to the presence of gun
wads at the scene of the shooting was improperly admitted.
It is conceded that the instruction ih question correctly
propounds the law, but the contention is made that it is inapplicable to this case because there is no evidence upon which
a verdict of murder can be supported.
It will be seen, therefore, that the determination of the
first ground for the motion will be decisive of the second
ground and they will, therefore, be considered together.
Lonnie Waterfield, an eye-witness to the transaction, called
by the Commonwealth, testified that as one of his party threw
a duck into the car, he saw a lig·ht a short distance from
the machine and heard his father and ·Bonney exclaim,
"There's a light there. Don't come any closer", and that
they (meaning the wardens) up and fired on us". That Bonney fell first, exclaiming, "Oh, Lord". That his father was
running from the location of the wardens and 'vhile running
was shot and fell thirty feet away from the point ·where
Bonney was. That he, the· witness, ran around the front
of the car and had gone fifty or sixty yards when he stumbled
and fell in the grass and as he did so the wardens shot at him
and he heard the shots whiz over him. He testified
page 13 ~ positively that neither he, his father nor i3onney
fired a shot on the occasion in question.
The three wardens testified in effect that as the hunters
reached the car and threw a duck into the same they, the
wardens, threw two light towards the car, announced their
identity and told the hunters they were under arrest and
that thereupon the hunters said, ''Stop ! Don't come another
step! Don't come any closer ! They threw their guns upon
· us''. That they put out their lights and dropped to the
ground, that the hunters or one of them fired and that a ball
of fire came over the wardens beads-that immediatelv the
wardens shot a fusillade of shots at the hunters in· selfdefense. That after this fusillade the wardens found Bonney
four or five feet from the right side of the car between the
front and rear door. Lee Waterfield was eight or ten feet
from Bonney northward and a little bit to the westward of
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him. That no shots were fired at Lonnie Waterfield when he
was seen by tlie wardens running a·way in a southeasterly
direction and that no shots were :fired after the fusillade of
shots from the wardens' guns.
This is, in the main, the accounts of the shooting given
by the 'vitness, Lonnie Waterfield, and the game ·wardens
respectively.
There 'vere other circumstantia-l evidence 'vhich, if true,
corroborated the evidence of Lonnie Waterfield and was entirely inconsistent with the account given by the wardens.
For example, the finding of quite a number of
page 14 ~ empty shells from the guns of the wardens and
nm1e from the guns of the hunters, except a discharged shell in the double barrel gun of Bonney, which
no doubt accounted for a hole in the top of the automobile-·
evidently an accidental shot caused by the impact of a pistol
bullet, found imbedded in the stock of Bonney's gun as it
'vas being held muzzle up. Then again the finding of gun
wads along the course that Lonnie Waterfield testified that he
· and his father were running w·hen the 'vardens shot at themand again the testimony of -several witnesses, who heard two
shots after an intermission of a few seconds follo,ving the
fusillade of shots. And the most important fact still that
seven buck shot entered the back of Lee Waterfield.
It is clear from a recital of the foregoing testimony that
the case made out by.that of the Commonwealth is unlawful
homicide and that according to the account given by the
wardens the case is one of self-defense.
The jury has accepted the testimony of the Commonwealth
and of necessity has rejected that of the defense. It was
for· them and not the Court to pass on conflict of testimony.
For the Court to do so 'vould l>e to assume the duty of jurors,
who are the triers of facts under a long line of Virginia
decisions in civil as well as criminal cases. But it must be
said in passing that the Court entertains no doubt under tlie
evidence submitted to the jury that the statements of the
wardens that they were shot at by the hunters were fabriea- .
tions, and therefore the Court feels no hesitancy in approving
their finding. Of what offense then is the aceused guilty?
~falice is an essential elem~nt of murder-but in
page 15 ~ legal eontemplation ''malice" is not only ill wi1l,
hatred and the like but includes any attitude of
mind that indicates such a reckless disregard of social duty
as to evince a heart bent on mischief and so tender is the la'v
of human life that the books are full of recorded cases in
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which the Courts have approv€d verdicts of murder wherein
no ill will or hatred towards the person killed has been shown,
but where the accused has acted without reasonable provocation.
Homicide is voluntary manslaughter only where the judgment of the accused is temporarily dethroned because of
reasonable provocation offered by the deceased at the time of
the homicide. 1\ioreover, mere words are never sufficient
provocation to reduce the offense from murder to voluntary
manslaughter. Reed's case, 22 Gratt. 492 (924).
Malice is inferred from the fact of killing-Jacobs v. Co1nmonwealth, 132 Va. 681.
It is claimed by the defense that the cases of Richardson
v. Com., 128 Va. 691, and Brrown v. Co1n., 138 Va. 807, in each
of which the Supreme Oourt of Appeals set aside a verdict of
murder il! the second degree, control the case at bar.
The cases are clearly distinguishable from the instant case
in that in each of these cases the evidence of the Commonwealth itself disclosed a violent attack upon the accuf.led,
whereas, in the case under consideration this element does not
appear except from the testimony of ·the defense which is in
direct conflict with that of the Commonwealth.
page 16 ) This same distinction is drawn in a late case
before our Supreme Court-see Mealy v. Co1n.,
135 Va. 585.
. Another point raised in argument on this motion-though
the question was not raised at the trial by reque~t for instruction or otherwise-is that the accused was, 'vithin his
legal rights in killing the deceased in order to effect his arrest
because the latter by shooting at the wardens '\Tas himself
guilty of a felony. rrhe complete answer to this is that such
a situation has no basis except upon the testimony of the defense which the jury by its verdict has rejected.
The third ground for a new trial relates to the admissibility of the testimony of special officer Land and others, who
found the gun wads on Sunday morning following the shooting, between certain points designated by Lonnie Waterfield.
The latter l1ad already testified that he truly indicated these
points to Land and others and explained in detail to the jury
what they represented and it was proper for the jury to hear
the testimony of Land and the other witnesses as to the
finding of gun wads in a line between these points in connection with the ~estimony of young Waterfielcl.
On the whole case the Court is of the opinion tl1at the evidence was fairly submitted to the jury upon proper instruc-
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tions as to the law and that the verdict should not be distur}?ed.
Accordingly the accused will be sentenced to a
page 17 ·~ term of ten years in the penitentiary.

0. L. SHACKLEFORD, Judge."
July 23,_ 1927.
Now at this day, to-wit, in the Corporation Court of the
City of Norfolk, Number Two, on the 12th day of September, 1927..
This day came the parties by their attorneys, and the defendant, in pursuance of leave heretofore granted him, tendered his five bills of exceptions, numbered one, two, three~
four a~d five, respectively, which were received, signed and
sealed by the Court, and ordered to be made a part of the
record within the time provided by law.
It is further certified that before the Judge of this Court
signed said bills of excepti~ns. tl1at the Commonwealth's. Attorney had, on the 17th day of August, 1927, been notified in
writing of the time and place at which said bills of exceptions were to be tendered to the Judge for signature.
The following are the bills of exceptions referred to in
foregoing order:
page 18

~

th~

Virginia :

In the Corporation Court of the City of Norfolk, Number
Two.
Commonwealth

v.

A. Floyd

~Iercer.

BILL OF EXCEPTIONS NO. 1.
BE IT REME~1:BER~D, that on the trial of this case and
after the jury had been empanelled and sworn to try the
issue joined in this case, the Commonwealth and defendant
to sustain the issue on their respective parts introduced and
examined the following witnesses, and adduced the following
eviiJence:

--------
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Present: All

th~
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parties.

EVIDENCE FOR THE PROSECUTION.
DR. C. D. J. :MicDQNALD,
a witness for the prosecution, being duly swo1·n, testified .as

:follows:

DffiECT EXAMINATION.
By Mr. Barron:
Q. State your name.
A. C. D. J. ·MacDonald.
Q. And your residence Y
A. N orfol~, Virginia.
Q. ·You are a practicing physician, Doctor f
A. I am.
Q. How long have you been a practicing physician in the
City of Norfolk?
A. 26 years.
Q. What is your official business in Norfolk at this time
and on the 4th Df last February?
A. Coroner.
Q. Doctor, did you make and- were you called upon as
Coroner of the City of Norfolk to make an examipage 20} nation of the bodies of Allen Lee 'Vaterfield and
Linwood J. Bonney Y
A. I was, sir.
Q. Where did you find their bodies 1
A. St. Vincent's Hospital.
Q. In what ward-?
A. They w~re in the morgue.
Q. Emergency ward?
A. In the morgue.
Q: About what time of night was it, as near as you can
place ·it, Doctor, that. you made the :first examination Y
A. They were delivered in the hospital about 8 :40, and
I think I saw them a little after 9. May have been a little
after 9, quarter after 9-between 9 and half past 9.
Q. Did you make an examination of their bodies then?
A. I did.
.
Q. Did you make a subsequent autopsy and examination of
their body?
-
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A. I followed t11e bodies to tile undertaker's for special
reasons and examined them again.
Q. Take the case of Lee Waterfield. Will you please state
to the jury what he died from?
A. Allen Lee Waterfield, white male, 41, from Back Bay,.
Virginia, died of hemorrhage in pleural and abdominal cavities.
.
page 21 ~ Q. What caused his death?
A. Gun shot wounds in chest and abdomen.
Q. Have you made a short sketch showing the position on
his body that you found evidences of gun shot wounds?
A. I have, sir. Just a little crude dra-wing I have.
Q. Will you please take that crude drawing. Is it fairly
accurate?
A. I think so, sir.
Q. Will you please talm that and explain to the jurypoint out where yon found the wounds on Waterfield's body?
Mr. Venable : Let him describe them first.
Q. (By Mr. Barron) How many ·wounds on his body did
you find, Doctor 1
A. In the back I found 7.
Q. Can you say whether or not these ·wounds entered from
the back or the front?
A. Certainly some of them entered from the back.
Q. Did you :find any wounds on the front?
A. I did, sir.
Q. How many?
A. One.
Q. Can you say whether or not that entered from the front
or whether it passed through the body?
A. I cannot.
. page 22 ~ Q. Did you find any buckshot or bullets in his
body?
A. I did. I removed one from the front, little above the
left nipple.
Q. Had that entered from the front or the back Y
A. Through the back.
Q. Did you find any more buckshot or bullets in the back ?
A. I found a bullet rub on the chest on a line with the
right nipple.
Q. Did you find any otl1er bullets in l1is body except the
one buckshot you say went through the back and lodged in
the muscles of his chest?

-
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A. I don't understand you.
Q. Did you find any other bullets in his body 7
, A. Yes.
Q. Except the one you sta.ted entered in the back and
lodged in the muscles of his chest 1
A. I did.
Q. Where was that¥
A. I found this bullet in the chest. Also found a bullet in
the liver.
Q. Had that bullet in the liver entered from the front,
side or back f . ·
A. Mr. Barron, it is hard for any man to say whether a
bullet enters from the egress or the outlet of a
page 23 ~ bullet, but from the fact that he had one bullet
hole in the front and that higher up, my supposition was that the bullet came through the back. That is a
supposition.

Mr. Venable: If your Honor please, I ask that the Doctor
do not indulge in suppositions here. lie is here testifying to
something that is vi tal.
Witness: I am trying to do that. For that reason I said
it was a supposition.
Mr. Venable: I ask your Ifonor to strike out the statement of his supposition from the record.
The Court: Strike it out.
Q. (By ~ir. Barron) Did you make an examination of the
·
body of Linwood Bonneyt
A. I did, sir.
Q. "'\Vhat caused his death 1
A. I '11 tell you in just a second.
Q. Answer that question first.
A. Hemorrhage in the lung, pleural and abdominal cavities.
Q. What caused that 1
A. Gun shot wounds in chest and abqomen.
Q. Will you state where on the body of Linwood Bonney
.
you found wounds?
. -A. I found 3-that is on the left side of the body. I found
.... ----·those in the left arm-outside of the left arm from the
-------~
middle of the arm bone to the middle of the forepage 24} arm bone. I found one on the inner surface of
the left arm about here (indicating). I found
another on the inner arm about here (indicating).
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Q. Can you say how many bullets, if any, you found in
the body?
A. Of Bonney~
Q. Of Bonney?
A. I think I got two or th~ee. I know two and I am quite
sure, three.
Q. What did ·you do with the bullets you found in the
bodies of Waterfield and Bonney?
A. Turned them over to Mr. N owitzky.
Q. Put them in separate papers and mark them Y
A. Yes, sir.
Q. Did you find any evidences of wounds in the back or
the right side or the front of Bonney?
A. Bonney-I found a 'vound-two wounds in the right
leg. One in the back of the leg and the other on the inner
side.
Q. Which legf
A. Right leg.
Q. Did yog ·find any in his stomach or ·breast or front 1
A. No, sjr.
/
Q. Now, will you please first exhibit it to counsel for the
defei1dant and introduce and explain to the jury
page 25 ~ just briefly the sketch that you made showing the
wounds on Waterfield's body.
(Witness shows paper to counsel for defense.)
l<Ir. Venable : If your Honor please, there is a sketch made
by a man who is in no sense a draughtsman, who is a doctor.
That docsn 't mean that he is a draughtsman. These sketches
show tl1at they are very cn1de. As far as the proportions
in which they are drawn are concerned they are drawn all
out of proportion to the human form. For that reason I
object to their introduction. I have no objection to the do~
tor testifying as he has described all the courses of these
different bullets, hut he has drawn something here that is
not an accurate sketch of the human body, and which cannot in the nature of things be an accurate draught of what
he saw. It will serve no good purpose that I can see. The
men died of gun shot wounds. Nobody questions that. The
._
defense is self-defense.
lVIr. ·Barron: If your Honor please, the purpose of introducing it is to show that very thing, to refute the very contention that Mr. Venable has just made; that they were not
shot in self-defense, but this man Waterfield was shot through

------------------------.
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the back and that the only entrance at all was in the stomach
and that could be made by a bnllef coming through
page 26 }- the body. It is true the drawings do not show
the hands and feet and are not mathematically
accnra te but they fairly place on the body of the deceased
where the gun shot wounds were made. The doctor has
described all that to the jury.
·
The Court: Have yon attempted to draw that diagram
to sho·w as nearly as possible for you to show the respective
locations of these wounds on these bodies?
Witness: Yes.
The Court: I think it is proper.
Witness: I can locat~ them accurately by my record. That
is why I have made a better drawing.
.
.
Mr. Barron: I would like for the record to show that
the better drawing is objected to and counsel has called
for the original and I am producing the original which he
says is cruder.
~Ir. Venable: Your Honor understands we save the point.

Q. (By Mr. Barron) I want you to take Lee Waterfield's
body.
Mr. Venable: (Interrupting) If your Honor please, it
is impossible for counsel to tell "'hat the witness is doing.
The Court: Mr. Barron, suppose you stand this way.

Q. (By J\IIr. Barron) I want you to take the
page 27 } sketch or drawing that you made that night that
you performed the autopsy on Lee Waterfield and
first point out to the jury approximately what part of his
body you found the wounds, whether it was in the front
or back.
A. This is the only bullet wound in the front-the only
through bullet wound in the chest ·is right under the point
of the chest bone.
Q. Is that in the front or in the back you are now talking
about? _
A. In the front.
/
Q. Now, take the sketch showing his back and point out
_,.. the wounds that you found in his back.
A. I found seven wounds there in the back.
Q. The Judge has to hear you. You found seven wounds
in the back?
A. That is two in the buttocks and the rest in the back.
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Q. Point out so it will show in the record just 'vhere in
the back those bullets entered. Refer to your notes, put your
:finger on the sketch, and identify it.
A. Now posteriorly-that is in the back. Four inches to
the left ~f the spinal column between the 9th and lOth rib.
This one three inches to the right of the spinal column just
below the last rib. This. one inch to the left of the spinal
column at the level of the fourth lumber vertebra.
page 28 ~ One inch to the left of the spinal column. One
inch to the right of the middle at level of second
segment of sacrum-spinal column, three inches to right of
middle at level of base of end bone of spine. Then in the
extremities-in the butto·cks there are two ·wounds-one in
either cheek of the buttoeks. That is half way between the
hip bone and the middle right and left.
Q. That is all. Now will you take the same sketch and
refer to your notes and explain to the jury the \vounds in
the body of Linwood Bonney, pointing out on the sketch each
wound so that the jury can plainly see it? Read your note
and then put your finger on the spot.
·
A.. These two dashes are just to represent the arm-the
position of the arm. Very crudely drawn. The first in the
8th-near the eighth rib-the mid exilery (auxiliary) line.
The second· is in the lOth to the left in the lOth or near the
lOth rib in the mid-exilery line, that is a little to the left.
Third, near the 11th rib, posterior exilery line. That is this
wound. That is to the right. The body is lying in that
position. Now the 4th is the crest of the ilium just beyond
the anterior near the puvis. The 5th one is hvo inches above
the middle baek in front ( ?) . 6th just above the hip bone
in the back. This little rub here is a bullet run one inch
belo\v the navel about two inches in length. NowQ. (Interrupting) Now, Doctor, on what side or part of
that man's body were those wounds?
page 29 ~ A. On the left side.
Q. Did. yon :find any wounds in his arm? If so,
in wl1at part of the arm~
A. In the left arm I found on the outer surface these
wounds. On the inner surface I found one here and one
here.
Q. Can you say whether those "\vouncls on the inner surfac.e c.orresponded and sho,ved whether the bullets had gone
through the arm'
A. 1\fr. Barron, the two inner wounds were certainly
through and through ones. Whether they came in and out
or out and in I am unable to say.

- .......... .__.
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:hir. Barron: We offer that in evidence, marked Exhibit 1.
Note: Dr. 1\{acDonald 's sketch was received in evidence
and marked ''Exhibit 1 ''.
Mr. Venable: Same objection, same ruling, same exception.
Q. (By Mr. Barron) Where is St. Vincent's Hospital?
A. Corner of Church and Wood.
Q. In what city and state?
A. Norfolk, Virginia.
:Mr. Barron: Take the witness.
page 30 ~

CROSS EXAMINATION.

By 1\tir. Venable :
Q. Doctor, in your examination, did you find anything except buckshot -in either of these men?
A. None at all. . If you will allow me to ten you.
Q. Just answer my question whether you found anything
but buckshot?
A. No.
Q. Found no pistol bullets?
A. Found none at all.
Q. You speak of a rub on the chest. You meanA. (Interposing) vVhich body~
Q. "Where a bullet grazed by. Didn't enter the skin?
A. Didn 's enter the skin.
Q. That was where?
A. It is a little to the left nearly on a line with the right
nipple.
Q. The way in which that graze 'vas made would the shot
have been fired off to his rig·ht some distance?
A. Mr. Venable, that is hardQ. He either would ha-ve to be one side or the other?
A. You see the canal was from below up to the rig-ht nipple.
Q. At an angle 'vith the body. That wasn't shot in front of
him or behind him. It was shot from the side.
/~
A. It was shot on the side either right or left.
/ __. page 31 ~ Q. r understand you got a buckshot out of the
~
liver and don't know where it came from?
A. No, I don't know where it came from.
Q. Is there any question in your mind about the fact thai
these men died of a gunshot wound?

78

In the Supreme Court of Appeals of Virg:l!lia.

A. None in the world.
Q. About some hole somewhere near his navel?
A. Who are yon talking about now Y
Q. In :Nir. Waterfield. ·You say you don't know what that
hole was made by?
A. I don't. I tried to make it plain there were only three.
openings. That looked different from all of the other openings. The one that you refer to and the other through and
through bullet hole in the right leg of ~fr. Bonney.
Q. When you speak of bullets yon speak ofA. I mean holes.
Q. ·You don't know whether they were caused by buckshot or bullets ?
A. I refer to bullets as a term I use for buckshot or bul
lets.

Mr. Venable:

Stand aside, Doctor.

R.E-DIRECT

EXA~IIN.A.TION.

By Mr. Barron:
Q. Mr. Venable asked yon to describe the glancing effect of
a bullet on his right chest, and asked you if it
page 32 ~ didn't have to come from either the right or left.
You said you thought so. That glancing shot
could have been made in any position if it had struck the
automobile and bounded in a different angle~
Mr. Venable: If your Honor please, I object to that. A
leading question f_!oing into a guess on the part of Mr. Barron.
1\fr. Barron: I am not guessing at anything.
Mr. Venable: This is your 'vitness and I never heard
of a more leading question than that. That is going into
a theory of something that could happen. The position of
the wounds on the man's body is all that the doctor can
testify to.
·
1\ir. Barron: 1\ir. Venable asked if it wasn't a fact that
the bullet came from the right or left. I want to bring out
from this witness tha.t it could have been a glancing blow
coming in one direction, striking an automobile, bounce back..
and put that glancing blow on the chest.
·
The Court: It occurs to me that you gentlemen both are
asking the doctor for an opinion .about a matter as to which
he is not an expert. It would take a man familiar with
gun play to answer the question which you have propounded.
I sustain the objection.
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Mr. Barron: Mr. Venable asked him and I thought I would
get another explanation.
page 33

~

LONNIE WATERFIELD,
a witness for the prosecution, being duly sworn,
testified as follows :
DIRECT EXAMINATION.
By Mr. Barron:
Q. Mr. W ater:field, you must talk loud enough for the farthest juror and Court and counsel to hear you. Please listen
to the questions that both sides ask you and try to make
your answers responsive to those questions. What is your
name?
A. Lonnie Waterfield.
Q. Can you talk louder than that?
A. No, sir.
The Court: Yes. You must talk loud.

______-

A. (Repeating) Lonnie Waterfield.
Q. How old are you?
A. 15.
Q. Where do you liveT
A. False Cape.
Q. I can't even hear you myself. ·You must talk loud
enough for this jury to hear you. Where do you live T
A. False Cape. Near 164 Coast Guard Station..
Q. What county is that in?
A. Princess Anne County.
Q. How far below Virginia Beach were you living around
February when this shooting took place?
A. They say 22 miles.
page 34} Q. 1\{r. Waterfield, were you and your father,
Lee Waterfield, with Mr~ Bonney when they were
shot down there?
A. Yes, sir.
Q. What time of night or evening did you and your father
-- and Mr. Bonney leave your house? ·
/
A. I don't kno,v, sir, what time it was.
Q. About what time¥
A. A little before sundown. I can't say exactly what time
it was.
·
Q. Which way did you drive when yo~ left Jwm?
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A. North.
Q. Along what line f
A. Ocean.
Q. You mean you drove long t11e ocean ·beach north toward Virginia Beach?
A·. Yes, sir.
Q. Whose automobile was it f
A. Papa's.
·
Q. Was your father Lee Water:fieldf
A. Yes, sir.
Q. What did you do before you went over to Back Bayf
How did you turn~ To your left or right 1
A. Turned to J11Y right?
Q. I can't hear. ·Yon just will have to talk loud. I can't
bell~w here at you and get whi~pers. Talk loud.
page 35 ~ We have to hear you. You don't have to be afraid
to talk. You all came up you say along the beach
shore to a certain point. How far did you go before you
·
turned off?
A. Three or four miles.
Q. Then you turned off to the left you say to Back Bay~
Mr. Venable: He said right. You said left.

Q. Did you turn to the right and drive to the ocean or did
you turn to the left and drive to Back Bay?
A. Turn to your left to go to Back Bay.
Q. What were you all going for?
A. Ducking.
Q. Did your father have a gun f
A. Yes, sir.
Q. Talk loud, please.
A. Yes, sir.
Q. What kind of gun?
A. Automatic.
Q. Did you have a gun f
A. Yes, sir.
Q. What kind?
A. Automatic.
Q. Did Lin,vood Bonney have ·a gun?
'"-,
A. Yes, sir.
Q. What kind?
A. Double barrel.
page 36 ~ Q. Double-barreled shot gun?
A. Yes, sir.

.~
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Q. Ho'v far did you all drive in a westerly direction whereDid you stop before you got to Back Bay1 If so, how far
approximately from Back Bay did you stop your automobile~

A. I don't know exactly how far it was. ,
Q. Guess at it? Was it 100 yards, 500 ya1·ds, or 400 yards f
A. 4-500 yards, something like that.
Q. 400 or 500 yards!
A. Yes, sir.
Q. What did you all do?
A. After we got there we turned the point there-went
down to the blind.
Q. To the duck blind?
A. Yes, sir.
Q. When you left the car which way was the front of it
facing?
A. Facing the Bay.
u.
Q. Is that west or east?
A. That is west.
Q. West?
A. No, east.
Q. Is east the ocean 7
A. No.

Mr. Venable: If your Honor please, my friend is leading
the witness. I know he has to, but he ought to
page 37 } get the points of the compass anyhow.

~-----

Q. Do you know whether when you started out to Virginia
Beach you were going north or south~
A. Going north.
Q. Which way was the ocean 1 To the east or ·west?
A. To the west. ·
Q. The ocean in your opinionA. (Interrupting) To the east.
Q. Back Bay then was to your west, wasn't it? Is that
right?
A. Yes, sir.
.Q. You haven't ans·wered me yet.
- · A. Yes, sir. I ain't got no learning myself.
_,Q. Yon know the difference between east and west and
north and south. When your car left the ocean and went
over in the direction of Back BayA. Yes, sir.
Q. Then you say you all got out and w:ent out to the blind 7
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A. Yes, sir. .
Q. Did you shoot at any ducks?
A. No, sir.
Q. Did your father shoot?
A. Yes, sir.
_
Q. About how many times Y
page 38 ~ A. 3-4 times. 4-5 times. About 4-5 times.
Q. Did Mr. Bonney shoot?
A. Yes, sir, shot twice.
Q. Then after the shooting what did you all do then Y
Did you meet together and come back to the car'
A. Yes, sir, all went together.
Mr. Venable: From this point on, Mr. Barron, I must
ask that you don't lead the witness.
·
Mr. Barron: Interpose some real objection. Don't let's
waste time on technicalities.
Q. When you left the blind, where did you go back to then f
A. Back to the machine.
·
Q. Well, were you going together, far apart, or how were
you?
A. Walking together.
Q. Can you tell the jury in your own language what happened when you got up to the machine together which side
of the machine did you come up from Y
A. Driver;s side or the north side.
Q. Virginia Beach side or south side?
A. Virginia Beach side. Left hand side. Steering wheel
right hand side.
Q. Tell the jury just wl1at you did?
A. We got back up to the machine there me and papa and
~Ir. Bonney and went there together.
page 39 ~ Q. Talk slower.
A. Papa killed one duck. Went back to the
machine, papa· and Mr. Bonney and myself. He had one
duck. Went to the machine, throwed it over. Mr. Bonney
looked up and s~id, ''Look! There's a light".
Q. If you "'ill talk a little slower and a little plainerA. (Interposing) I can't.
· ,
Q. Yes, you can, I think.
~.
Q. Talk slowly and plainly so these gentlemen can hear you. ·~
By the Court :
Q. Do you understand what Mr. Barron is telling you Y
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A. Yes.
Q. Talk louder so those gentlemen can hear you T
A. I can't talk no louder.
Q. You can't talk louder than you talk now Y
.
A. ~o, sir.
Q. Suppose somebody came after you, couldn't you holler
louder than you do now if you had to do it Y
(~ot

answered.)

By Mr. Barron:
Q. You don't have to be scared of anything.
A. I ain't scared.
·
Q. Just talk slowly and talk louder so these gentlemen
can hear you. You all came up to the automobile.
Mr. Venable: I object to the statement of connpage 40 } sel. Let. the witness state what happened.
. Mr. Barron: I can restate it.
Mr. Venable: Let the Court pass upon it.
The Court : Don't ask any more leading questions, Mr.
Barron. You must talk out loud, witness. Do you hear me
what I say?
Witness : Yes, sir.
The Court: Are you going to do it~
Witness: Yes, sir. Talk as loud as I can.
The Court: Talk to _that gentleman way back. Talk as
loud as I am talking.

Q. (By Mr. Barron) What happened then after you came
up to the carY
·
A. Papa put the duck over the machine. About that time
1\fr. Bonney looked up, said, "There's a light there", something like that. About that time me and papa and Mr. Bonney jumped back and saw the light there.
Q. I can't hear you. If you can't hollerThe Court:

(Interposing) Get up there to the jury.

,...,.'- ~ote: The witness changes his position to one nearer
counsel and jury.
Q. ~ow, Lonnie, tell in your own language, loud enough
for these jurors to hear you, just what took place. You say
your father threw the duck over into the automobile. What
was the next thing that took place?
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A. Next thing papa and ~Ir. Bonney jumped
back.
Q. What made them jump backf
A. Light.
Q. Where was the light from f
A. From the ocean side.
Q. "'\V"hat kind of lightf
A. I don't know 'vhat kind of light. Big light.
Q. Where did it strike you Y In the face or backf
A. Right in the face.
Q. Could you see anybody holding the light Y
A. No, sir.
Q. Now, did the people who had the light say anythingf
A. No, sir.
Q. What was the next thing that you can remember that
anybody said when the light was flashed on and they jumped
back?
A. Mr. Bonney and papa said, "Don't come any closer".
Q. What took place next~
A. They up and fired on us.
Q. Who is "they" that up and fired? You said they up and
fired?
A. The game wardens.
Q. Do you kn~nv how many shots there were fired?
A. No, sir, I do not.
Q. Who fired 1 You don't kno'v who fired?
A. Yes, sir. The game wardens. I didn't know
page 42 ~ anytliing about it.
Q. Well, when the shots were fired, then what
happened? To you and your father and Mr. Bonney?
A. Killed 1\tfr. Bonney first and papa started running off
(north) and killed l1im. I started running southeast.
Q. You started running south. When 'vhat happened to
you?
·
·
A. I ran 50-60 yards and I fell down in the grass 7
Q. Then what happened~ Did anybody shoot at you or not?
A. Yes, sir.
Q. Ho'v do you know they shot at you?
A. Shot went right over top of my head.
Q. What was your·position when the shot went over your
head?
A. I was down below down in the grass then.
Q. Did your father fire his gun after you all got back to
that automobile?
A. No, sir.

page 41

~
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Q. Did you fire a gun 7
A. No, sir.
Q. Did ~{r. Bonney fire a gun!
A. No, sir.
Q. Are you confident of that, W a.terfield 7
A. Yes, sir.
Q. When Mr. Bonney fell what did he say, if anything,
as he was falling?
A. '' Oh, Lord 1'' something like that.
page 43 ~ Q. What did your father do? How far was he
from }/fr. Bonney when he fell-your father?
A. I can't tell you.
Q. Well, about ho"\v far 1 Point out some object in this
room.
A. As far as from here to the side over there.
Q. Thirty feet, I should say.
A. I don't know exactly.
Q. What direction was he going when he fell7
A. North.
Q. In the direction of Virginia Beach?
A. Yes.
,
Q. When you started to run did you run around the front
or back of the automobilef
·
A. Front.
Q. And which direction did you start?
A. South.
Q. In the direction of Back BayT
A. ·Yes, over toward Back Bay.
Q. Where did you go from there 7
.A. Went home.
Q. Did you come back later that night?
A. Yes, sir.
Q._ Who did you come back with 1
A. Captain Dudley.
page 44 ~ Q. What does he do?
A. He's eaptain of the Coast Guard.
Q. Who else?
A. Roland Williams.
Q. Who else1
A. Copeton Newbern, and Levy Newbern.
'
Q. What did you all come back for?
A. To see if th~_y left them on the beach.
Q. See if they left the bodies there?
'
A. Yes, sir.
Q. Did you find the bodies 1
1'

·~.
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A. No, sir.
Q. How long did you stay there T
A. About 4-5 minutes.
Q. Ho,v long would you say it was after the shooting that
you all came back to look for the bodies 1
A. I don't know exactly. About an hour and a half, something like that.
.
Q. Did you or any of the gentlemen whom you have named
who went with you pick up any shells Y
A. No, sir.
Q. Was it dark or light!
A. Dark.
Q. What night of the week did this shooting take place 7
A. I don't know.
page 45 ~ Q. Do you rememper what night it was, whether
Wednesday, Thursday, Friday, Saturday, Sunday?
A. No, sir, I do not.
Q. Did you go back there a day or two later after the
shooting with Mr. Earnest Land?
A. Yes, sir.
Q. Did you take him to the place and point out as near as
you could where the car was?
A. Yes, sir.
Q. Did you point out the place as near as yon could "\vhere
the game wardens were standing when the firing took place f
A. Yes, sir.
Q~ Did you point out as near a.s you could the place that
your father fellY
A. Yes, sir.
.
Q. Did you point out the place where you dropped down
in the sand when the bullets went over your head?
A. Yes, sir.
Q. Lonnie, what colored shells did you and your father and
-Mr. Bonney have?
A. Me and papa had red ones.
Q. Do you know- the kind of ones Mr. Bonney had f
A. No, sir.
Q. What number shot were they loaded with f
A. I don't lmow.

Mr. Barron: Answer Mr. Venable.
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CROSS EXAMINATION.

By Mr. Venable:
Q. Son, did you all get into the marsh before sundown or
after sundown?
A. Before sundown. Sun was pretty near down.
Q. Get out your decoys before the sun went downY
A. No, sir, just as the sun was about down.
Q. How many day.s was it since the season had been out f
A. I don't know exactly.
Q. You work at one of those clubs, don't you 7
A. Yes, sir.
Q. ·You knew the law was outY
A. Yes, sir.
Q. You have been a guide Y
A. Yes, sir.
Q. You knew that the law was out and then if the law
were in you weren't allowed to shoot ducks after sundown f
A. Yes, sir.
Q. And you were doing both?
A. Yes.
Q. How many game wardens do you knowY
A. How many I know?
Q. All together Y
A. I know John T.. Capps. Nobody but John T. Capps.
Q. He is the only game warden you know down
page 47 } there?
A. Yes, sir.
·
Q. You ever talk to your father about game wardens coming up there when you knew you were breaking the law?
A. No, sir.
.
Q. You never talked to him at all about it~
A. No, sir.
Q. You heard, haven't you, that. Judge Groner said the
next man that would come up there for shooting ducks would
go to jail?
A. No, sir.
Q. You didn't hear that Y
A. No, sir.
Q. When you got up to the automobile you were the closest
one to the automobile, weren't you?
A. Yes, sir.
·
Q. Were you faving the back of the automobile or front of
it?
A. Facing back of it.
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Q. Was off to your right hand, wasn't it Y
A. Right hand side.
_ Q. Was that your .right hand or left hand yort are shaking
now?
A. Right hand. I mean left hand.
Q.. Di4 anybody ever tell you the difference between right
and left?
. A. No, sir..
.
page 48 ~ Q. Ever tell you the 9ifference between east and
west?
A. No.
Q. Did you ever go to school?
A. Yes, sir. A year.
Q. How many months did you go to school Y
A. I don't kno'v exactly. I went one season.
Q. ·You .went to school one season 1
A. Yes, sir. Started another one.
Q. How old are you~
A. 15.
Q. Well, then, you say you were standing next to the automobile and your_ father was next. to you. Is that right?
A. Yes, sir. No, I was· standing next to the automobile.
Mr. Bonney was next to me.
Q. Bonney was next to you and your father was _still farther up.
.
A. Yes, sir.
Q. Were you all three in a row?
A. Yes, sir, all_three in a row.
Q. Now, were the game wardens back of· the car or in front
of the car?
A. Back of it.
Q. Were they directly back of it or off to the side?
A. Kind off on a side like.
page 49 ~ Q. If you were facing the back of the automobile you say the automobile would be to your
right handY
.
-A. 'Yes.
Q. Then they would be facing you if you were facing that
'vay but a little off to your leftY
A. ·Yes.
Q. You l~new these were game wardens, didn't you Y
A. No, sir.
Q. Didn't know they were game wardens Y
A. No, sir.·
Q. Didn't you hear Mr. Birseh when he said, "We arP
game wardens. You are under arrest'' Y
\
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A. Didn't say so.
Q. Or is it true when you saw that flash light that you

ducked behind the car~
·
A. I didn't duck behind the car. All three were ahead in
front like.
Q. You were next to the car~
A. Yes.
Q. You went around the front of the car'
A. That is when they shot.
Q. You didn't get around the front of the car until the
shots were fired?
A. When they shot Mr. Bonney.
Q. What position did lVIr. Bonney and your
page 50 ~ father have their guns in when they said, ''Don't
come any closer''?
·
A. I don't know.
Q. You don't know what position they had them in, whether
they had them up to their shoulders or not Y
A. I don't know.
Q. By that time, you were looking to get away, weren't
you?
A. Yes.
Q. ·You can't tell the jury whether they had the guns up
to their shoulders or not?
A. No, sir, I can't say.
Q. Your face must have been the other way going around
the front of the car'
A. When they shot I started to go around when they killed
Mr. Bonney. ·
Q. Didn't all those shots come pretty quick?
A. Yes, pretty quick.
Q. You don1 t -know how many shots were fired?
A. No, sir, I don't.
Q. Are you sure that no shot was fired from your father
or Mr. Bonney or yourself? Scared as you 'vere you don't
'know 'vhether your gun went off or not~
A. I know we didn't shoot none.
Q. What did you understand your father to mean when he
as these gentlemen say threw his gun to his shoulder and
said, ''Don't come any closer'' 1 A man would be
page 51 } foolish to step up up any closer, 'vouldn't heY
A. If he done that thing it looked so.
Q. It looked foolish for him to step any closer?
A. If he done it.
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Q. You don't know whether he did or not. You did hear
·him say, ''Don't come any closer"?
A. Heard him say, "Don't come no closer'~.
Q. Did both say, "Don't come auy closer"? or did ~Ir.
Bonney say, "Don't come any closer"? and your father
say, ''Don't come another step''?
A. Don't come any closer.
Q. Both used the words "closer" or one, ''Don't come another step", and another. "Don't come any closer"¥
A. Don't come no closer.
Q. Don't you know whether ~fr. Bonney said, ''Don't come
another step'' or. not Y
A. Mr. Bonney said first, "Don't come no closer".
Q. ·You don't know what your father said; whether he said
''closer'' or ''don't come another step''?
A. Don't come no closer.
Q. He meant that anyway, whatever language he used?
A. Yes.
Q. Now you ran down the beach and how far did you go
you say before you stopped running?
A. I don't know exactly how far. Somewhere
page 52 ~ around close to three miles or more. More than
that.
Q. You ran three miles before you stopped?
A. I know I ran three miles.
Mr. Barron: 'falk a little louder.
Q. I thought you told Mr. Barron you fell in the bushes.
A. I ran 50 or 60 yards and fell down and crawled 300
yards.
Q. The place yon were running was towards the ocean?
A. Yes, sir. Straight duwn the beach like. Ocean and bay
just between.
Q. And you say you were already down when you heard
this shot?
A. Yes, sir, I fell down. Shot right over top ·of my head.
Q. ·You fell down and heard a shot before you fell down
or after you fellY
A. Just as soon as I fell down shot went over top of my
·
head.
Q. How far did you crawl before you heard the shot?
A. I just fell down.
Q. Did you hear the shot before you fell down or before f
A. After I fell down.
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Q. After you fell down you heard another shot. You say
you ran 300 yards or 50 yards?
A. 50 or 60 yards.
Q. How far is 50 yards 7
A. I don't know, sir. Right good little ways.
Q. How far is it across this room?
page 53 } A. I don't know, sir.
Q. Is that 50 yards?
A. No, sir.
Q. That isn't quite 50 yards.
A. No, sir.
Q. Is it near to ~0 yards Y
A. I don't know, sir. It isn't. Not Across this place
here.
Q. Did you run as far as. from here to that house down yonder before you fell~
A. No, sir, not quite that far.·
Q. Did you run as far as that house out there across the
street?
A. Yes, sir, I ran that far all right.
Q. Now, if you didn't see whether your father and Mr.
Bonney. had their guns up and pointing toward these game
wardens at the time. that the shots started, you didn't have
time to see whether your father or 1\Ir. Bonney fell first.
A. 1\{r. Bonney fell first, because he was right alongside
of me. He laid alongside of m~.
Q. You heard shots ~nd Mr. Bonney fell and then you ran
as soon as the shot "\"\-118 fired. When Mr. Bonney fell you
ran?
A. Yes, sir.
Q. Did you 'valk off or did you run as hard as you could
runT
A. I ran as hard as I could ·run.
page 54 } Q. ·You didn't have time to look?
A. No, sir.
Q. "You didn't see any more after Mr. Bonney fell 1
A. I saw papa when he fell.
Q. I thought you said you were running?
A. I was. Soon as I turned around the automobile I looked
·
over my shoulder and saw he killed papa.
Q. You had to go around the front of the automobile?
A. Go around across that corner.
Q. If you went around across the front of the automobile
the automobile would be beh\Teen you and your father?
A. It wouldn't because he ran north and I ran south. He
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turned around in front of the automobile when they shot
him.

Q. The automobile headed north and south or east and
west?
A. East and west.
Q. You were going north and south f
A. I was going south. Papa north.
Q. You came around the front of the automobile ?
A. Yes..
Q. Going north, that right-?
A. Going south, I was.
Q. Yon say you started to. run as soon as the shot was
fired that killed Mr. Bonney?
A. Yes, sir.
Q. How many shots were fired at 1\fr. Bonneyf
page 55 ~ A. I don't know, sir.
Q. Didn't they· come pop-pop-pop-pop-pop like
an automatic gun goes?
A. It sounds so to me. When 1\fr. Bonney fell I didn't
know any_ more.
Q. You· beat it just as hard as you could Y
A. That is all I remember.
Q. All you remember is that Mr. Bonney fell and you don't
know whether five shots had been fired that tiine or not 7
A. OrWor2~
·
Q. Did it sound like more than five. had been shot?
A. No, sir.
Q. Or more than ten Y
A. No, sir.
Q. Then why did you tell the jury it might have be\3n
15 or 20?
A. Because I don't know. After it killed Mr. Bonney I
don't know any more then.
Q. You never knew any more until you fell down while you
were running Y
A. Yes, sir.
Q. That the next thing you knew~
. .a. I fell down myself. To keep on running I thought they
might kill me.
Q. You fell down yourself Y
A. Yes, sir.
page 56 ~ Q. After yon had run as far as from here to
the house if anybody wanted to shoot you they
could have done soY
A .. Taking in the night time anybody shooting can you tel1
whether they are shooting at you?
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Q. But you were running as hard as you could run and
after you fell down you heard some shots Y
A. Yes, sir..
/
Q. Which you thought were shot toward you?
A. r know they were shot at me.
Q. You know that!
A. Yes, sir..
Q. Shot gun, wasn't it f
A. Sounded like a shot gun.
Q. You know the difference between a shot gun and pistol1
A. Yon can't tell the difference to save your life.
Q. You can't?
A. No, sir.
.
Q. ·Yon could hear no pistol ball that distance 7
A. I don't know, sir.
Q. Tell me if I understand you right. You were next to
the automobile, Mr. Bonney was next to you and your father
was the other side of ~:Ir. Bonney from you~
A. ·Yes, sir.
Q. The light flashed up.
A. ·Yes, sir.
Q. Were there one or two lights?
page 57 ~ A. I saw one. That is all I saw.
Q. When you saw the first light, that is about
all you know about it anyhow?
A. Pretty near, to tell you the truth about it.
Q. When you saw the first light. When you saw the first
light you knew the game wardens had you 7
A. I didn't know they were game 'vardens who they were.
Q. Who was it said, "Game wardens" Y
A. Mr. Bonney-Nobody said game wardens. But Mr.
Bonney jumped right out. .
Q. You said a moment ago Mr. Bonney said, uaame
warden!'' Which is right?
A. No.
Q. Didn't you say the same thing at the coroner's inquest,
:1\Ir. Bonney said, ''Game 'vardens' light. Look out'' Y
A. If I said it I don't know anything about it.
Q. Don't remember?
A. No, sir.
Q. It's been a good while since it happened now.
A. I reckon it is.
Q. Will you tell this jury Mr. Bonney didn't say, ''Game ·
wardens' got us''?
.A. I don't remember it.
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Q. Will you tell this jnry here Mr. Bonney didn't
page 58 ~ say thatf
A. He might have said so .
. Q. That is what I thought. You made that statement when
you first told it to the corner, he- said, ''Game wardens'
lights''. ''Game wardens. Look out!'' Didn't you make
that statement here when you were before the coroner beforef
A. ''Game wardens ! Look out ~ ''
Q. Mr. Bonney said that?
A. I don't remember.
Q. You don't remember that f
A. If I said soQ. Will you swear Mr. Bonney didn't say that Y
A. No, sir, I wouldn't swear to it. Might have forgotten
it if I said so.
.
Q. Now tell me this : were the lights still shining at the ·
time the shot was fired Y
'.A. Yes, sir.
Q. Then a man must have s~ot a shot gun with one hand
and held a light with the other Y
A. I don't know about that.
Q. How do you know the lights were on when the shots
were fired?
A. Because I saw it.
Q. The light was there according to your memory when
the shooting be.,gan.
A. Yes, sir.
page 59 ~ Q. Didn't put the light out Y
· A. No, sir.
Q. How much grass was around that automobile?
A. Just short grass that hight.
Q. Half way up to your knee Y
A. Yes, si!. Just short grass.
Q. Down on the shore where you had been the grass was
higher?
A. Yes, sir.
·
Q. You say ~{r. B.onney had shot how many times~ Twice
at ducks?
A. Twice.
Q. Twice at the same duck?
A. No, sir; two ducks. Took one shot at one duck and one
at another.
Q. Why didn't you shot Y
A. Didn't come my way.
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How long have you been ducking?
This is the first time I been in my life in the night time.
How long have you been hiring out to clubs to guide 7
One year.
How long have you lived down there that country?
All my life.
Q. Born down there Y
page 60 ~ A. Yes, sir.
Q. When did you start shooting ~
A. This is the first time I ever shot last winter.
Q. How long have you been shooting, gunning, at ducks f
A. This last one was the first time I ever shot a duck in
my life.
Q. What have you been doing all your life? You haven't
been going to school?
A. Staying at home, going to work.
Q. Now, you are here to-day in a strange place to you?
A. ·Yes, sir.
Q. And you are here in a case that everybody sympathizes
with you in because it was your father. Now I want to ask
you a right plain question. When that light was flashed and
when Mr. Bonney said, ''Game wardens. Look out!'' from
that minute on w·eren't you so scared that you couldn't hardly
tell what did happen Y
A. Well, yes, I tell you the truth, I was.
Q.
· A.
Q.
A.
Q.
A.

Mr. Venable: Yes, sir. l\1:uch obliged. Stand aside.
lVIr. Barron: Wait a minute before you stand aside.
RE-DIRECT EXAMINATION.
By Mr. Barron:
Q. Mr. Venable asked you why it was that you
page 61 ~ couldn't see what attitude your father and Mr.
Bonney took. Why was it you couldn't see
whether they had the guns in their hand or whether pointing
to the wardens Y
A. Because I didn't look at them. I didn't notice anything
about that at all.
Q. Is there any other reason Y
A. No, sir.
Q. Was the light shining in the back of your head or eyes?
A. In our eyes.
Q. Was it a flashlight Y
A. I don't know what kind of light. It was some kind
of big light.
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Q. Was it flashed in your eyes Y
A. Yes, sir.
Q. Could you see the men ~
A. No, sir.
Q. Could you see anything in the direction that the light
came fromY
A. No, sir. Nothing but the light.
Q. When you."'\Yere running and you say you fell down why
is it that yo1,1 say you know that somebody shot at you V
A. Becaus~ the shot went right over top of my head.
Q. You heard a shot and you heard the shot going over
your headY
A. Yes, sir.

Mr. Barron: That is ali.
page 62 ~ Q. (By Mr. Barron) One thing you do know
.
. . about shooting is-Can you tell at any considerable distance the difference in the sound between a highpowered shot and a shot gun and a 45 automatic¥
Mr. Venable: · I object. This witnessYr. Barron: All right.
Mr. Venable: He already said he couldn't tell the difference.
W.C.SPENCE~
.
a witness for the prosecution, being .duly sworn, testified as
follows:

DIRECT EXAMINATION.

By ~Ir. Barron:
Q. State your nameY
A. W. C. Spencer.
Q. How old are you f
A. 35.
Q. What is your occupation?
A. Detective, Norfolk Police Department.
Q. Do you kno'v Floyd J\1:ercer Y
A. ·Yes, sir.
Q. Are you on pleasant terms with him Y
A. As far as I know, yes, sir.
Q. Do you know his brother?
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A. I do.
Q. Member of the Police Department~
A. Half-brother.
Q. Are you on good terms with him~
A. Yes, sir.
Q. "\Vork together, don't you¥
A. Yes, sir.
Q. How did you happen to go up to St. Vincent's Hospital
. that night?
A. Called there. Went there. immediately that the emergency came in.
Q. Did you go up there 7
A. I did.
Q. Did you have a talk with .Floyd Mereer and Mr. Capps
and Mr. Birsch that night?
A. I had a talk with }.{ercer and Birsch.
Q. Will you tell the jury just what they told you about
how that shooting took place?
A. I ·went over and talked with ].{r. }.{ercer first. I said,
"Floyd, how did all this happen?" He went into details and
told me he had been sttm/monsed down with Mr. Capps and
had been sum.mon,sed with JVIr. Birsch getting after nighthunters down the bay. And that they had been there on two
or three different nights, if I remember right. On this particular night they had heard shooting over in the marsh,
went down towards. where the shooting was and came to a
car track leading down into the marsh, and they
page 64} came to this automobile, and there they stopped,
and if I remember right just a short 'vhile after
they got to wher:e this car was before they heard men coming.
And immediately 'vhen they eame to the car, three men___;
three officers backed in the grass.:._approached the car; saw
them approach and put their guns and stuff in the car. Speaking of" stuff I presume they meant duck ·in the car. J\{r.
Birsch put the flash lights on them. That is Mercer and
Birsch. I remember both of them saying they put the flash
lights on them. Whether ].:lr. Capps said so or not I don't
know. fie was there though when I was talking___;and one
of them told them they were under arrest-game wardens.
They wheeled around, one of them in the crowd hollered
back to them, ''Don't eo me any further''. About that time
the shooting started. M:ercer said he wheeled around-said,
"Don't come any further"-bang-bang-like that--flash of
two gtms immediately at them. He dropped, started to shoot.
pulled his trigger, with his flash light on them, and he said it
page 63

r
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was all over so quick-'' Spencer, it was all over so quick,
just in a flash, like that". He didn't kno'v how many times
he really shot. I-Ie thought he shot the 'vhole five times.
Q. Now, who did he say started the shooting?
A. The hvo dead men and the other man that got a'vay.
Q. Did he illustrate to you how they started? You stand
up before that jury and if he used any gestures to
page 65 ~ illustrate use the gestures that he used.
A. He said they shot right straight at them.
Q. Who shot?
A. The two men who were killed. He was talking of the
two men then lying on the dressing tables in the emergency .
room in St. Vincent's Hospital and the man who got away. ·
He didn't kno'v who it was at the time.
Q. They started shooting at them.
A. And a man that got away. And they immediately returned the fire. That "ras Mercer's statement to me. I was
talking straight to ~ercer and Birsch.
Q. Any question about that statement he made to you·?
You have made it accurately?
A. I don't think I have varied it at all. I hope not. I
told it exactly as he told it to me.
Q. Did Bir.sch say wl1ether they shot or not T
A. They did. Mr. Birsch said he fired his automatic twice.
And Capps said, if I am not mistaken, twice. Automatic
pistol
Q. Did they say what they were shooting atY
A. Shooting at these men.
By the Court:
Q. Which 'mean were they speaking ofT
A. Dead men. Waterfield and Bonney.
By I\ir. Barron :
Q. So Capps and Birsch and 1\fercer said that
page 66 ~ these men fired directly at them and they returned
the fire shooting at themr
A. Yes.
Q. At the dead men 1
A. Yes, sir. He also said one man had got away.
Q. Now wl1at did they then say they did with the dead men 1
A. They picked up the two men wounded. I asked I\iercer,
"They weren't dead. Were they?" He said. no, one of
them talked-mumbled and talked-picked him up and
brought him right here. Immediately I left them at the hos-
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pital told them to stay there until I tried to get them identified. They said they didn't know who they were.
Q. Each one of them, Capps and Mercer and Birsch tell
you they didn't know who the men, were ~nd sent you out to
get some one to identify them?
·
A. They did. They told me they didn't know who the
men were and who the man was that got away.
Q. Either one of them say anything about questioning them·
as they brought them up in the automobile?
·
A. They did. They said they questioned-I can't tell you
which one of the men it was. He was the younger looking
man and that this man he said the man wouldn't tell him
who he was, and they asked him how bad he was hurt and
he wouldn't tell him who he was. He said, ''Get me to a
hospital". He said, "We are carrying you to a hospital
as fast as we can". ·I went out to get them
page 67 }- indentified.
Q. Did Mercer make any statement to you as
to what position his light was in when he shot at these men Y
A. I understood Mercer to say he ·was holding his light
on tl1em. Down the barrel. Whether he meant he was holding the light down their barrel or his barrel I can't say. He
said, "I was holding it like this". He knows I hunt a great
deal like he does. He was holding the light down the barrel.
CROSS. EXAMINATION.
By Mr. Venable:
Q. Mr. Spencer, you made no accurate written memorandum at the time of this conversation, did you t
A. I did not.
Q. I understand that subject to the infirmity of memory
and accuracy of expression you have told all that you could
remember of what J.\!Iercer said as nearly as you can?
A. I quoted it as accurately as I possible can.
Q. You don't mean to tell this jury you have told it word
for word as }.fercer said it, accurately?
A. I told it as near as I can. I don't think I varied. I
hope I haven't.
Q. You haven't intentiona11y varied. I don't mean you
intentionally varied but are you willing to swear to them you
have recounted his words absolutely 'vith accuracy?
A. Word for 'vord I wouldn't swear to it.
.
page 68 ~ Q. That is what I thought. Now on the question of the light in his hand. I imagine it would
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be a matter about which a man could be mistaken. He had
· the light upon these people, one of the1n men had the light
flashed upon him. Then your memory is if I get you right
that when he dropped to his knees and ~ommenced to shoot
that the light was still flashing. Now suppose he should
say as he dropped the light 'vent out, he. had to hold that
·With his thumb?
: A. My memory would be that he held the light on to them.
dropped to his knees, started shooting. Whether he kept
that light on to them while he was shooting I can't say.
Q. That is a matter about which there might be a difference in memory and accuracy. There is a thing I made a
note of here I don't think you meant. When these three
men came from the marsh up to the car they never turned
loose their guns as you understood.
.
.
A. I understood Mercer to say they put the stuff in the
car.
Q. Some stuff in the car 1
A. Stuff in the car and they thought they put the guns.
Q. But it turned out they dicln 't. Some stuff was put over
in the carT
A. S'ome stuff was put in the car and they put the lights
on to them Mercer and ·Birsch and Birsch told them they
were under arrest, game wardens and under arrest,
page 69 ~ and then the shooting took place.
Q. Of course, there couldn't be shooting with
guns in the car. I think that· is all, sir.

RE-DIRECT EXAl\1INATION.
By ~Ir. Barron:
Q. As I understand your recollection of that, Mercer did
tell you he saw them put the stuff in the car and that they
put the guns 'in the car. That turned out to be a mistake.
A. That is my recollection.
.

LEON NOWITZKY,

a witness for the prosecution, being duly sworn, testified

as follows:

DffiECT EXAMINATION.
By Mr .. Barron:
Q. State your nameY
A. Leon Nowitzky, police detective.
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City of Norfolk?
City of Norfolk.
You are also coroner's investigator?
Yes, sir, assigned with the coroner.
Q. Officer Nowitzky, did you have a talk with the defendant here, Floyd ~iercer, and the other two, Mr. Capps and,
Mr. Birscli, on the night of this shooting up at St. Vincent's
Hospital?
A. I did.
page 70 }- Q. State to the jury briefly what they told you.
Q.
A.
Q.
A.

Mr. Kear: What who told youY

Q. What they said in the presence of J\fr. Mercer, what he
said and what they said in his presence?
A. I arrived at the St. Vincent's Hospital somewhere
around 9 o'clock, and when I got to the hospital Mr. ::1\tiercer,
Mr. Birsch and Mr. Capps, Officers Walker and Spencer
were there. I went into the emergency room and Officer
Spencer I think called me over to where J\Ir. Birsch and
Mr. Capps and Mr. J\fercer was. vVhen I got there they
told me they had been setting on night hunters at Virgini~
Beach for three nights. At about night they went outspeaking of February 4th-they went out in search for them,
that they went to a place about 15 miles beyond Virginia
Beach, that tbey came upon fresh tracks going towards the
bay side and 'vhen they got some distance up· they found a
car parked towards the bay or the marsh. That they con-.
cealed themselves I understood them to say 15 feet, but I
since talked to them, it \vas 15 yards they said they concealed themselves about 15 yards from the back of the car.
After about a wait of about 15 minutes three men came
from the marsh side towards. the car and deposited their
game in the car. That they advanced to 'vithin 7 or 8 yards
· of the car and before advancing them notified them that
they were under arrest, that they were game wardens, said
to the three men that had come from tl1e marsh that they
were. under arrest, that the reply came back,
page 71 }- "Don't come any further", at the time they were
advancing. When they got within 7 or 8 feet of
the rear of the car they were fired upon.
By Mr. Venable:
Q. You mean feet or yards?
A. Yards. They were fired upon.
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By Mr. Barron:
Q. Who did the three defendants tell you started the firing?
A. They said they were fired upon. That the hunters
started to fire.
Q. That the hunters started the firing?
4-. Yes, sir.
Q. On the game wardens?
A. Yes, sir. That they returned the fire.
Q. Who is ''they"?
A. The game wardens returned the fire. Mr. Mercer told
me ·he had emptied his gun at them.
Q. Did he tell you how many shells his gun carried Y
A. Yes, sir.
Q. How many?
A. Five.
Q. Did he tell.you what color shells he was using?
A. ·Yes, sir.
Q. What?
page 72 ~ A. Blue.
Q. Did he tell you how many shots and from
what sort of fire arm Capps and Birsch fired f
A. They told me themselves.
Q. Howmany?
A. They said about two each.
Q. From what kind of weapons?
A. 45-caliber automatic pistol. After the shooting they
taken the two men and put them in the car. There was a
·third man there but he got away. They took the two men
and put them in the car and headed towards Norfolk. One
of the men was groaning; the other man was talking but
they couldn't quite distinguish what he was saying. When
they were carrying him to the hospital Mr. Birsch sai~ he
turned around and talked to him. Mercer was driving as
fast as he could to get the men to the hospital. He turned ·
around and asked him, "What is your name?" The only
reply he could get, "I haven't got any name". They continued to the hospital wl1ere they carried the two men in.
Q. Did they tell you whether they died in Norfolk or
Princess Anne County Y
A. They told me one was groaning and the other talking
all the way in. The other one stopped groaning.
Q. Did you examine the bodies of the dead men,
page 73 ~ Waterfield and Bonney?
A. Both were dead when I examined them.
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Q. Were those the hvo men they pointed out as the men
who were shot 7
A. Yes, sir.
Q. Now, Officer Nowitzky, did you go down to the scene
1>f the shooting next morning Y
A. Yes, sir. We later came. to Police Headquarters,
brought the three guns that were turned over to me by the
game wardens, Remington automatic. I have the numbers of
them. ·
Q. Take those guns and identify them and offer them in
evidence.·
A. These are all empty. I examined them before I brought
them in.
· '
Q. Give the numbers and identify those guns.
A. Remington automatic shot gun 257495 contained 4 shells.
Loaded shells.
Q. Which one is that?
A. That is the new one. That is it.

l\1:r. Bar;ron: Mark that Exhibit B.
Note: Remington automatic shot gun 257 495 was received
in evidence as Exhibit B.
A. ·(Continued) Remington automatic shot gun 121967 contained three loaded shells.
Mr. Barron: Exhibit C.
Note: Remington automatic shot gun 121967 was received
in evidence as Exhibit C.
page 74}

A. (Continued) Parker double-barreled shot
gun, taped on stock, no number, with 45-automatic
bullet in the stock, stock split, contained one empty .shell
and one loaded shell.
·
Mr. Barron:· That is Exhibit D.
Note: Parker double-barreled shot gun was received in
evidence and marked Exhibit D.
• Q. Now, l\1:r. N owitzky, please take that gun and exhibit
it to the jury. I want you to show the stock.

r-- ----

-
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A. Ther·e is the split stock and the 45 caliber bullet still

in it.

.

.
. _Q. Were those the three guns that were given to you by
:Mr. Mercer and the def'endants that nightY
A. They were turned over to me by Mr. Birsch in the
presence of Mr. Mercer as the guns- that were used by the:
hunters at the scene of the shooting.
Q. The dohbe-barreled breach loading gun you found one'
shell had been :fired and one loaded shell ..
A. Yes-, sir.
Q. Do .you recall which barrel had been :firedf
A. I think it was the right barrel. I ani not posit_ive of
that. I didn't write it down and looked for it in my notes
to-day.. This bag contained one loaded shell and one empty
shell taken from the double-barreled shot gun.
Q. This empty and this loaded shell were taken
page 75 ~0 from the double-barreled shot gun.
A. ·Yes, sir.
Q. Did they give you any other shells they had taken from
these hunters-dead men~
. A. Here is four shells taken ·from 257495, and three shells
taken from 121967.
Q. Mr. ·Nowitzky, will you open these and put them back
in their envelopes and let the jury see what color shells
they are. What color are theyf
A. Red.
Q. Put them back. The three areA. Red.
Q. The bag of shells 1
A. The bag of shells was turned over to me as being found
in the automobile. One box and one bag.
·
Q. Have you examined those Y
A. Yes, sir.
Q. What color shells are all of them?
.
A. All red except one. I think there is one blue if I recol-lect, or black. All red and one black.
Q. Did you go to the scene of the shooting the next morning?
A. I did.
Q. With whom 1
.A. 1\fr. Whitehurst, I don't know his initials, but he's here
as, a witness, Mr. Pat Atwood, Officer Walker and myself.
Q. Did any one of the defendants go with you Y
page 76} A. ~fr. Capps.
Q. Who suggested that he go with you?
0

0

0

0
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A. Well, I ~on't know. We had a talk-they all first decided. to go and then later they dec_ided-we had a general talk
about the matter, and it was decided o'n Mr. Capps to go.
Prin~ipally my suggestion than anything else ..
Q. Did they agree for Mr. Capps to goY
A. Yes, sir.
Q. He is one of the defendants?
A. Yes, sir.
Q. What was he to go forT ..
A. He was to go to identify the place where the shooting
took place.
Q. What time did you get there the next morning?
A. I don't know the exact time of arrival. We left here
between 5 and 6 o'clock, before daybreak, and we went ·
straight from here to Virginia B.each and down the beach to
the scene of the shooting, and we made one stop on the way
on account of a blow-out tire.
Q. Did you find the track of the automobile'
A. Yes, sir.
Q. Mr. Capps locate that¥
A. Yes, sir.
Q. Then did you follow it on down?
A. Yes, sir. ·
page 77 ~ · Q. Found out where it stopped T
A. Yes, sir.
Q. Did ~fr. Capps point out the various locations therewhere he stood Y
·
A. Yes, sir.
•
Q. Tell the jury ·just what you found. First describe the
situation.
·
A. We went to Virginia BeachQ. (Interrupting) I mean after you got there.
A. Wh.en we got to the scene of the shooting we turned
away and went towards the marsh up a track that had been
made by au automobile, apparently probably several automobiles.· When we got to the end of this track 've got out,
1\fr. Capps looked around and said, ''This is the place''.
Q. What 'did you find there. Did he point out the place
where he and 1viercer and Birsch had stood Y
.l\.. Yes, sir ..
Q. What did you find there?
By the Court:
Q. Was the automobile there that time?
A. No, sir, the end of the. track was there.
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By Mr. Barron:
·
Q. How could you distinguish the end of the track f
A. Because it had turned around, circled around
page 78 }- and came back to the same track again.
Q. Did you find the shells-the :five blue shells
that 1\fr. Mercer said came out of his gun f
A. Yes, sir.
Q. Are they there f
A. Here are five empty blue shells.
Q. Did you find the four 45-automatic pistol shells that
they said they :fired two times each f
A. Yes, sir.
Q. Did you find them in the same relative positions that
· they told you they were in-that they had stood the night
before?
A. I don't recollect of anyone ~tating the night before the
relative positions that they were in but at the time on the
scene where Mr. Capps pointed out as to where they were
at I found them in relative positions as to them.
Q. E:ow close did yon find those five blue shells together f
A. I should say a place about two foot square.
Q. Lying down practically together f
A. Yes, sir.
Q. How far from them and in what direction did you find
hvo of the pistol shells f
A. Probably 25 feet on either side, a little to the rear.
Q. One to the north and one to the south f
A. One to the north and QJle to the south. Two
page 79 }- shells to the north and two to the south.
Q. Did he locate to you where he thought the
automobile had stood?
A. Yes, sir.
Q. What did you find there?
A. Found the door handle of an automobile-that is a
]ford handle. Set of false teeth, later identified, two pieces
of broken belt buckel and just beyond that an old empty
shell.
Q. Have you those here?
.A. Yes, sir.
~ir. Barron: It is understood that all of these are being
offered.

A. (Continuing) Handle to open automobile door, false
teeth, old shell, tw:o pieces of belt buckle.

--------------
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Note: The automobile handle, false teeth, old shell and
pieces of belt buckle were received in evidence as exhibits.

Q. You found those as I understood you to state where
the automobile had been located¥
A. We were heading towards the marsh from Virginia
Beach.
Q. Virginia Beach would be north?
A. Found the teeth a little to the north of the track in
front of the car, belt buckle the same and just in back of
that the handle of the automobile. Straight out from the
front of the car was that old shell.
page 80 } Q. How far from that ·was it you found the shells
out of the gun and pistol?
A. Where the car was parked from the rear of the car
something like 25 feet in the rear of it.
Q. Now, Officer Nowitzky, you say Mr. Capps, one of the
defendants, was present?
A. Yes, sir.
Q. Did you all examine thoroughly around there to see if
there were any old shells there or any other shells 7
A. Yes, sir.
Q. Did you find any 7
A. No, sir.
Q. was a thorough examination made 7
A. That is what we 'vent there for.
Q. Was Mr. Capps' attention called .by you to see if anyif you could find any shells that came from the guns of the
hunters~

A. Don't get that question.
Q. Was ].{r. Capps' attention called to it by you in your
search around there to see if thereMr. Venable: (Interrupting) If your Honor please, I submit this is not a proper question, what Mr. Nowitzky and
Mr. Capps were talking about down there. Doesn't affect
Mr. ~Iercer.
page 81 ~ Mr. Barron: It is my opinion if Mr. Mercer and
Mr.· Capps and Birsch agreed with the officers
the night before that }.{r. Capps should go down with these
officers, locate the place, and locate the different actors in
the scene where it took place, search the premises, see what
they could find, that it is proper for Officer Nowitzky to state
that Mr. Capps was present and what Mr. Capps had control of the search. I didn't ask him to state anything that
Mr. Capps said.
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Mr. Venable: I object to that.
The Court: I think the question is objectionable because
it is a leading question .. But you may bring out the facts
by asking ~ proper question, what was done by Mr. Capps
in regard to this search.
Mr. Venable: Save the point.

Q. (By Mr. Barron) Over what space around where the car
stood did you search?
.
A. We searched at least 50 yards, 100 yards, all around the
whole place.
Q. Did you make a careful search?
A. Very careful search. ~Iust have made a careful search.
This place dowp. .there was wet, some places the water was
up to my ankles-soaking wet down there-and found this
stuff there.
page 82 ~ Q. Was Mr. Capps with you all the timeY
A. Yes, sir.
Q. W aat he with you when the. search 'vas made¥
A. Yes, sir. I didn't leave until I asked ~Ir. Capps was
he satisfied we had made all the search that could be made.
Q. And you found no red shells and no shells except those
you have introduced in evidence before the jury?
A. That is all. .The only red shell that was found was
the old shell. I could see from the faded colors of it that it
was at one time a red sh~ll.
.
Q. Will you identify that ·old sheii and say in your opinion
how old that shell is?
A. It is so much aged that it is right hard to see the color.
It certainly wasn't fired. the night before. It's in the same
condition now it was then.
Q. This shooting took place in what county?
A. Princess Anne County.
Q. St. Vincent's Hospital where the men were carried is in
the City of Norfolk?
A. Yes, sir.
. Q. Officer N owitzky, I wish. you would take that doublebarreled shot gun, examine it and st~te first, whether or not
and what experience you have had with fire arms.
A. With shot guns I am afraid I can't do you much good.
I am not as familiar with shot guns as with pistols ..
page 83 ~ Q~ Are you familiar with fire-arms generally¥
A. Yes, sir.
Q. With the amount of force. and the general effect-
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J\ilr. Venable: If your Honor please, I object to this because this witness has said with reference to the only firearm which is of interest to us here he is not an expert on
that. He is on pistols. Here is a question that is vital here.
The Court: The point is well taken.

Q. You cannot testify then as an expert in regard to shot
gunst
·
· A. Only from cases I handled since I've been connected
with the Coroner.
Q. That is one of the ways you get experience ~
A. I would like to qualify that by saying I have handled a
gun myself but have handled cases .,vhere guns have exploded
That is the only way I can give it to you.
Q. You never used a gun much yourself 7
A. No, sir.
·
Mr. Barron: You can answer :1\Ir. Venable.
CROSS EXAlVIINATION.
By Mr. Kear:
Q. You say you first talked to Mr. Capps and Birsch at
St. Vincent'~ Hospital 7
A. Yes, sir.
page 84 } Q. They told you frankly what had happened 2
A. Yes, sir.

\

J\~Ir. Barron: I object to that. I didn't understand they
told him frankly what had happened.
Q. You also talked to them at Police Headquarters after
you came back from· the hospital f
A. ·Yes, sir.
Q. Yo·u. recall lHr. 1\Iercer 's statement relative to what he
did when the hunters told them not to come any furtherany closer?
A. ·Yes, sir.
Q. What did he say he did?
A. He said that when-after the warning that they were
game 'vardens, that they w·ere under arrest, that the hunters
replied, after advancing some distance, ''not to come any
closer''. They began firing on the game wardens, he took
his flash light, put it down the bead of his gun and began
firing.
·
Q. Where did he make that statement?
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A. At headquarters.
Q. Mr. N.owitzky, I was present there when he made the
statement to you f
A. Pretty near all the time, I think.
Q. Don't recall ~{r. ~{ercer said as he advanced, that he
was holding his flash light over his head, that when the
hunters said not to come any further, he put out
page 85 ~ his light and dropped and· they fired and he fired
where he had seen a flash?
A. He did say he had dropped. He also stated that he put
his light on the bead of his gun.
Q. Down the bead of his gun? Didn't he say he was holding
his light over his head like that? And put it out? And had
been holding it there so as not to present any target to them?
A. Not to my recollection. It 'vould be a mighty good idea.
Q. You recall not only Mercer but the other officers saying when they fell and the hunters fired on them that they fired
·where the flashes came from 1
A. They did. I stated that, yes. They said they were fired
on and didn't fire until they were fired on.
.
Q. And when the hunters put their guns to their shoulders
they dropped in the short grass 1
A. I remember ~Ir. Mercer saying he dropped.
Q. N o'v there were some other shells that you got from
the deceased parties Y
A. Taken from Mr. L. J. Boney's body was 25 shells, one
watch, one knife·, one bunch of keys, $1.09 in cash, one bill
fold.
Q. What else -was there?
A. Taken from the body of Mr. Waterfield were 9 shells,
14c in cash.
Q. Where were those shells?
page 86 ~ A. I got them at St. Vincent's Hospital from
the clothes of the deceased.
Q. The three guns that have been introduced in evidence
have been turned over to you by the wardens f
A. I think Mr. Birsch handed them to me.
Q. You were the one that took the shells out of them Y
A. I think Mr. Mercer took them out for me. I am not
as familiar with this kind of fire arms.
Q. Didn't you take them out of the double-barreled shot
gun?
A. ·Yes, sir.
Q. And ask him to work the automatic?
A. He did it at my request.

-
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Q. You also talked to Lonnie Waterfield, didn't you~
A. I did.
Q. ·You recall his statement about his father and Bonney
putting the guns to their shoulders f
A. Ife said he didn't know whether they did or not.
Q. He said he didn't know whether they did or not Y
A. No, sir.
Q. The officers wanted you to go down to the Back Bay
section after they had told you what had happened?
A. ·Yes, sir.
·
Q. And you went down at their request?
A. I went down at their request and for the Coroner also.
Q. You left Norfolk between 5 and 6 in the mornpage 87 ~ ing Y
A. Yes, sir.
Q. It was daylight when you got there?
A. Yes, sir.
..
Q. You made a thorough search you say within 50 or 60
yards of the automobile tracks?
A. Yes, sir.
Q. You couldn't tell the exact spot on the tracks where the
automobile had stopped Y
A. No, more than from the position of the things that were
found them and where the track ended.
Q. You knew some place on the line of that track the car
had stopped the night before Y
A. Yes, sir. Except what they told me. I know the track
was there.
Q. What did you find along side the car?
A. Found a set of false teeth, door handle, that is a little
extra handle you buy separate-don't come with the Ford unless you buy it separate-a little extra. handle to open the
Ford door-and two pieces of belt buckle beside the car.
Q. You mean to tell the jury that handle came from a Ford
car~

A. It is a Ford car handle. I don't know where ·it came
from.
Q. Did you examine the automobile?
A. Yes, sir. This is a little extra accessory you buy. A
regular Ford handle comes with a little piece of strap iron.
·You can buy this 'vhich goes over that little piece
page 88 ~ of strap iron, which makes an extra handle so you
can open the door easier.
Q. Why didn't you introduce that at the Coroner's inquest?
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A. I don ,.t know. It was in the- bag when I gbt it just now.
Q. At the Coroner's inquest you said you found two broken

pieces of belt buckle and false teeth?
A. Mr. Capps, }.{r.. Whitehurst, and all the gentlemen were
there when I picked that up. If you have any questioh as to
whether it was there. I overlooked it until I opened it just
now. These things have not been touched except by 1vfr.
Ashburn and he'll say he saw it in there. I had forgotten
all about it.
Q. When ~Ir. Mercer was making his statement at Police
Headquarters, who was present f
A. Inspector Petty, Officers Spencer, Walker, yourself, Mrw

-

llirn~

Q. Are· yon positive Officer Spencer was there?
A. I think he was. I am not absolutely positive. We were
ali there together. We had been working on the thing all
night ourselves. They were all present in the case-. Might
not have been right at the time of the talking but they were
all there at headquarters 'vorking at the time•
. Q. Have you worked on it any since?
A. I stopped ; haven't done anything since.
Q. Your work stopped that night?
A. After the Coroner's inquest my connection
page 89 ~ with it was finished. It is a Princess Anne County
cage and I handled it only for the City Coroner.
RE-DIRECT EXAMINATION.
By Mr. Barron:
Q. Officer Nowitzky, did I understand you to say that yqu
talked to the game wardens up at the hospitalY
A. Yes, sir.
Q. Was 1\{r. Kear present then Y
A. No, sir.
·
.Q. Then subsequentlyA. After I talked to these gentlemen I called Mr. !{ear and
Mr. Birsch mentioned the same thing at the same time.
Q. You got their statement from them at the hospital and
then talked to them in the presence of Major Kear later.
A. Yes, sir. Talked to them next morning when Mr. Kear
was present.
Q. Did you know Officer Mercer, Floyd Mercer, the defendantY
·A. Yes, sir.
Q. 1Vere you on pleasant terms with him 1

I
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· A. Yes, sir.
Q. Do you know his half-brother in the Police Department7
A. We work together every day.
Q. You all are friends. You have no reason in the world
to do him any harm Y
A. I 'vouldn 't do anything against them in the
page 90 ~ the 'vorld. Good terms with them now and in the
past. I wouldn't have gone to Virginia Beach;lost
my sleep that early in the morning if I hadn't gone in their
interest. I 'vent down to help them out.
LONNIE WATERFIELD,
a witness for the prosecution, recalled, testified as follows:
RE-DIRECT EXAMINATION.
By Mr. Barron:
Q. Lonnie, will you look at these three guns and put your
hand on the one that you were shooting that night when this
killing took place Y
A. (Witness indicates Exhibit C.)
Mr. Barron: Exhibit C.
Q. ·Which one was your father shooting?

(Witness indicates.)
~1:r.

Barron: Exhibit B.

Q. Which one did

J\~Ir.

Bonney have?

(Witness indicates.)

Mr. Barron: Exhibit D.
Q. Whose watch is that if you know Y
A. I don't know. Mr. Bonney's, I think.
Q. You are not certain?
A. No, sir.

page 91

~

W. T. WALKER,
a witness for the prosecution, being duly sworn,
testified as follows :
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DIRECT EXAMINATION.
By Mr. Barron:
.
.
Q. You are Officer "\Valker of the Norfolk Police Department'
A. ·Yes, sir. .
Q. How long have you been on the force, Officer WalkerY
A. About 5 years and 8 months.
Q. ·Yon know Floyd Mercer?
A. Very well.
Q. Do you know his brother, Ed Mercer?
A. Yes, sir, work with him three years.
Q. Yon are close friends of both of them?
A. Yes, sir.
Q. Did you go to St. Vincent's Hospital with Officer Spencer when the emergency call came in?
A. Yes, sir.
Q. Did you have a talk with Floyd Mercer and Mr. Birsch
· or Capps?
A. Yes, sir.
Q. Tell the jury what they stated to you?
A. We got to the hospital, I think it was around 9 o'clock.
We found two m~n dead, Officers l\iercer, Birsch and Capps.
l{nowing 1\iercer as I did I asked Mercer-one
page 92 ~ of us a~ked ~fercer, I don't remember which it
was-how did it all happen? And Mercer proceeded to tell us that they had been down there three days
trying to break up the night hunting and on this night the
had heard some shots and went to try to locate them. While
they were walking they ran across some fresh automobile
tracks. They foiiowed those fresh automobile tracks; shortly
saw a Ford car parked; said they stopped, waited a few
minutes, and they saw three men coming from tl1e direction
of the marsh. They waited until the three men went to the
car and put something in there which they thought was ducks
-game. And then Officer Birsch said Mercer said, '' Birsch
said, 'We are game wardens. ·You are under arrest' '', and
flashed the lights on them. Then the three men wheeled
around· and said, ''Don't come any closer'', and he said he
heard a boom-boom and flash and he dropped to the ground
and started shooting.
Q. Who did 1\iercer and the two men say started the shooting?
A. They said they heard a boom-boom and a flash of a gun.
The three men they saw come from the marsh.
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Q. The hunters, Waterfield, Bonney and young Waterfield
started the shooting. Did they say whether they shot towards
them or not?
A. Mercer said the flash looked like it was towards them.
Q. Then what did he say that ~Iercer and the other two
defendants did when these hunters started shootpage 93 ~ ing? What did they doT
.A. Mercer said he dropped to the ground and
started shooting.
.
Q. Did he say anything about his flash light T
A. He said he put his flash light on them and Officer Birsch
said, ''We are game wardens ; you are under arrest''.
Q. Did he say anything about his flash lightMr. Venable:

(Interrupting) Don't lead the witness.

Q. (Continued) When he started shootingt
A. Beg your pardon.
Q. Do you recall whether he said anything about the posi-.
tion of his flash light-Mercer's flash light when Mercer
dropped to the ground and started to shoot f
A. I don't recall, 1\{r. Barron.
Q. That you don't recall f
A. No, sir, I don't.
Mr. Barron: That's all.

CROSS EXAMINATION.
By

~Ir.

Ashburn:

·Q. 1\Ir. WaUrer, do you recall what 1\:fr. Mercer stated with

respect to how he was holding his flash light and gun 'vhen he
and the other officers were walking t6wards the hunters Y
A. I wouldn't like to say about that, Mr. Ashburn, bec.ause I don't remember.
Q. You heard the full statement·that was made
page 94 ~ by him that night?
A. Statement was made to us.
Q. You heard the same thing that Officer Nowitzky heard?
A. No, sir, I did not. I wasn't present at the time.
Q. Who was present when Mr. Mercer made the statement to yQu?
A. Officer Spencer, Capps and Mr. Birsch, and I believe
Officer Dowe.
Q. ·You heard the same statement that Officer Spencer
heard?
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A. Yes, sir.
Q. And you have detailed it as nearly correctly as you
can remember f
A. Yes, sir.
D. L. WHITEHURST,
a witness for the . prosecution, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Barron:
Q. Your name is ~{r. D. L. Whitehurstf
A. Yes, sir.
Q. Where do you.live, Mr. Whitehurstf
A. Princess Anne, Virginia.
Q. What is your occupation~
A. Well; in the winter I am superintendent of the Princess
.Anne Club. I do more farming than anything else, I guess..
Q. You mean the Princess Anne Club, one of the
page 95 ~ ducking clubs f
A. Yes, sir.
Q. Do you recall the night of the shooting of Waterfield
·
·
and Bonney Y
.A. Very well, sir. __
Q. What month was it Y
A. February the 4th.
Q. What year f
A. 1927.
Q. What county¥
A. Princess Anne.
Q. How far were you from the "place of shootingf
A. Well, I should say between a mile and a quarter and a
mile and a half.
Q. What direction Y
A. North-northwest.
Q. ·You recall whether there was a breeze that night or
notY
A. Light breeze, southeast.
Q. That would be taking the sound directly from that point
to you then.
A. Practically directly.
·
Q. Now, will you tell the jury whether or not you heard
some shots that night along about sundown or a little before
.
·
.
on the marsh?
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A. I don't think I heard as early as sundown.
Q. Approximately.
·
A. I would say at twilight I had heard a few
guns, maybe six or eight at probably three or four times,
one and two guns at a time.
Q. Now then, did you hear-how long was it after that
you heard this other shooting Y
page 96

~

Mr. Ashburn: If your Honor please, 've think that is leading.
.
Mr. Barron: I withdraw the question. I think your objection is well taken.
Q. You heard several shots-a number of shots about twilight?
A. Yes.
.
Q. How many shots were those about?
A. You are speaking of the first shots?
Q. The first shots?
A. I 'vould say there was as many as eight shots-six or
eight shots fired before a fusillade of shots. That was about
sundo'vn or after sundown until possibly near 7 o'clock I
would say. And thenQ. (Interrupting) Tell it· in your own way to the jury about
the shooting. What occurred?
A. I·would say around 7 o'clock, I don't know that is right
but pretty near to it, this volley. of shooting went off. Of
course; who it 'vas fired it I don't know. They all
page 97 ~ went off together, similar to a machine gun if I
could express it that. way. For instance, they
were so near together that it would have been impossible
to count them, anything of that sort. You could tell there
was more than one man shooting, but you couldn't count
them. In a few seconds there were two guns fired afterwards, very distinctly, a few seconds afterward. There were
two guns fired very distinctly.
Q. Separate shots you mean?
A. Separate shots after the fusillade.
Q. How can you mark the time between the fusillade, cluster of shots, and then the interval and then the· hvo separate
shots, what space of time was betw.een. Have,you any way
to indicate?
A. Yes, lean. I can do it this way. J\tfy brother was visiting me at the time and when this fusillade went off my brother
r~marked to me-
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Mr. Ashburn: (Interrupting) We object.
Mr. Barton: If your Honos. please, I think it is perfectly
proper for this witness to go into that. Your Honor will see
that the wardens have claimed that there 'vere one or twoshots at them first and then they returned the fusillade of
shots. ~{y purpose is to prove by this witness he heard the
fusillade of shots first and then separately after a distinct
interval, two shots.
page .98 ~ Mr. Venable : He said that.
Mr. Barron: I want to distinguish that because
I think it goes to the heart of the case; and if he can relate
something that will mark the interval between the fusillade
of shots and the hvo separate shots, I think it will be relevant
and proper for him to do so as marking the length of time
between the fusillade1\ir. Venable: (Interrupting) He wants to introduce something that his brother said to him at his house a mile and a
quarter from the scene of the shooting.
The Court: He can recount any conversation 'Qetween himself and his brother which enables him to testify as to the
space of time that elapsed between the fusillade of shots and
the additional shots but you are not to take what his brother
said as any primary evidence in this case.
Mr. Venable: We save the point.
1\{r. Barron: It is introduced for that purpose ·only.
Q. You heard the fusillade.

say?

Then what did your brother

A. j\fy brother remarked to me, ''Somebody got a good
crawl down on geese". People do sometimes-poachers and
others-crawl down, as they call it, or hide behind the marsh,
get behind some ducks and shoot them. One man or more.
As I was going to say, my brother remarked that
page 99 ~ these men got a good crawl down on geese, and I
remarked to him, "Yes, I think he did", and about
the time I had spoken those words, two separate guns went
off. ·My brother remarked again they were shooting over
cripples. That much time had elapsed.
Q. Were the two shots that you heard after the fusillade
clean cut and separate shots~
A. Very distinctively, yes, sir.
Q. Now, Mr. Whitehurst, did you go down to the place next
morning with Officer Nowitzky and with Mr. Capps and Officer
Walker?
A. I did.
.
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Q. Did you hear the statement made by Officers Mercer
and Birsch and Capps the night before at the hospital, ~r
anywhere else Y
A. No, sir, I didn't hear it.
Q. Well, without going into detail, did you all go to the
spot with 1vir. Capps and have him point out where the car
was and 'vhere the shooting took place'
A. ·Yes, sir, our driver-Princess Anne Club driver-took
us down there and we followed the old automobile track and
stopped and Mr. Capps said, "This is the right place".
Q. Well, without going into detail, did you find how many
blue shells 1
A. Five.
.
Q. Was that at the place he pointed out they
page 100 ~ were standing?
A. About where he thought they were stand·
ing.
Q. If any, how many 45 pistol shells did you find T
A. Two to the right a little in the rear of where Mr. Mercer
was standing; hvo to the left and a little in the rear of where
:Afr. Mercer was standing.
Q. You mean where Mr. Capps pointed out they were standing?
·
'
A. Yes, sir.
Q. Who was in advance Y
A. Mr. 1viercer was slightly in advance; maybe six feet.
Q. Did you go where the automobile was-where he indicated the automobile had been the night before~
A. Well, I can't say where that automobile had been because it had gone away from there.
Q. Did you find the tracks Y
~- Oh, yes.
Q. Did you find where he had turned?
A. Yes, sir.
Q. Was that the point indicated where the car. wast
A. Yes, sir.
Q. What did you find there?
A. Just a few feet from the blue shells lay a set of false
teeth.
Q. From the blue shells or where the automobile was?

J\fr. Ashburn: Don't lead the witness. The witnessMr. Venable: (Interrupting) I ask that the
page 101 ~ Court take this man in hand.
The Court: I think I have sustained every
one. he asked. I sustain this one.
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Mr. Barro"n : Your Honor, I am not trying to lead hfm.
But I just want to make it as short as I can.
Q. Mr. Whitehurst, were you there when the teeth were
foundY
A. Yes, sir, saw Mr. Nowitzky pick. them up.
Q. Did you and Mr. Capps and ].{r. Nowitzky and Officer
W alket' make a search down there of the premises or not Y
A. ·Yes, sir.
Q. Was it a careful search or not?
A. Yes, after Mr. Nowitzky had satisfied himself there was ·
·nothing there then.we all walked around.
Q.. Could you find any other shells there except the five
blue shells 1
A. Nothing except the ole one that lvfr. Nowitzky picked up..
Q. Are you a hunter yourself?
A. I have been for twenty years; yes, sir.
Q. Are you familiar with gttnns and the shooting of gunsf
A. Yes, sir.
Q. Will you take that Remington double-barreled gunParker double-barreled gun-look a.t the left hand stock, turn
it over and look at it. What do you see in that stock?
A. Well, I see the impression of a bullet.
page 102 ~ 0. Do you see the steel bullet it.self? Have you
got your glasses Y
A. Why, yes, I see something bright in there now.
Q. From your experience as a hunter and from your long
experience, you say 20 years handling of shot guns, can you
tell the jury W}lether or not in your opinion the bullet fired
into the stock of that gun would or would not probably cause
a cartridge in that gun to explode?
Mr. Ashburn: May it please your Honor, we object. We
don't think that qualifies Mr. Whitehurst as a gunsmith.
He has never been asked whether he is familiar with the interior parts of a gun, the works that cause. it to shoot, nor
theThe Court : I don't think a foundation has been laid to
ask him a question calling for an expert answer.

Q.
A.
Q.
A.
Q.

(By Mr. Barron) What make of gun is thatT
Remington.
·
The dou hie-barreled gun Y
I ha:ven 't looked at it.
Look at it again.

A. Floyd Mercer v. Commonwealth of Virginia.

121

·(Not answered.)
Mr. Barron: If your.Honor please, I understand there is
an expert gunsmith in town. I will send for him.
.Q. Are you familiar with that gun~
A. No, I have never seen it before.
page 103}

CROSS EXAMINATION.

By Mr. Ashburn:
Q. Mr. Whitehurst, you are fa~iliar with double-barreled
guns!
.
A. Been using them all my life practically.
Q. That isn't a Remington gun, is itt
A. It looked like a Remington from here at a distance.
Q. It is a Parker gun,. isn't it 7
A. I'll look at it and see.
Q. Can't you tell from that distancef
A. It looks like a Parker now.
Q. Look at it and see what it is.
A. I can't read any name on it, sir.
Q. Mr. Whitehurst, you can see those two round dots on
each side of the stock, right down at the forearm, the steel
balls at the rear end of the foreaqn.
A. Yes.
· Q. You kno·w that marks a Parker gunY
A. Well, yes.
Q. And the Parket is the best grade double-barreled gun
·
made in America 1
A. I woul<;ln't say that it is the best.
Q. It is considered to be one of the best, isn't it f
A. Yes, sir.
Q. Quite a number of members of your club nse
page 104 } Parker guns, men who are able to buy the best
guns that can be bought 1
A. ·Yes, we have quite a number of Parker guns.
Q. Your members are mostly very wealthy, men from Ne'v
York City?
A. Yes, sir.
Q. Mr. Whitehurst, you have been practically all your life
either a ·keeper of gunning clubs or guide on Back Bay 1
A. Well, since I quit school, yes.
Q. Yon have known a number of other guides. In fact,
practically all of them on the Bayt
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A. Most of them.
Q. How many times have you heard them say in discussing
any shooting they wouldn't let ~ny God-damn game warden
come to them at the marshY
A. Never a.t all.
Q. Never at all?
A. Not the words you put it.
Q. Ho,v did they put it?
A. Who are you speaking off
.
Q. How many times have you heard the guides in that section use that expression?
A. I never heard any of it. I heard things but didn't
pay attention to it. I 'vouldn't say I heard expressions similar to it. I wouldn't say I haven't heard it.
Mr. Barron: If your Honor please, I don't want to waste
time, but unless it can .be brought back to the
page 105 ~ notice of the defendant I don't think it would be
relevant or admissible.
The Court: He said he never heard it.
Q. (By Mr. Ashburn) You heard similar expressions, did
you notf
A. I don't deny that I have, but I don't recall having heard
that expression.
·
Q. Mr. Whitehurst; what relation are you by blood or
"!tarried to Linwood Bonney?
.
A. Well, I would suppose Linwood married my half-niece,
I would call it. He married my half-brother's daug-hter. I
am not much on :figuring relationship, but that is the way I
figure it.
Q. You were all on friendly terms?
A. I would like to rema.,rk also for your information that
I am related to one of the wardens who did the shooting,
so I can't be biased for either one.
Q. You say you are not biased at all?.
A. No, sir, I am not.
Q. Did you not guarantee a portion of the funds that was
raised to prosecute these men?.
A. I did.
Q. Yet you have no interest in it?
A. I say yes, I have interest, but I am not
page 106 ~ p~ejudiced against any on~.
Q. How ~~ch of that fund did you guarantee f.
A.. What fund f

A. Floyd Mercer v. Commonwealth of Virginia.

123

Q. The fund that was raised to employ counsel to proseeute1
· A. How much did I guarantee Y
Q. Yes, sir.
A. $500.
Q. Did this shooting take place on the marsh of the Prin.cess Anne Club?
A. Yes, sir.
. Q. And you were the keeper of that club?
A. Yes, sir.
Q. Had you given these men who were killed permission
to shoot''on tha.t marshY
A. Ihadnot.
Q. It is your duty as keeper of that club to keep poachers
from shQoting on the marsh?
A. Only in shooting season. We have nothing to do after
the season is closed.
Q. It wasn't unusual for you to hear shooting at night after
the 31st of January 1
·
A. It was not unusual.
Q. And you paid no particular attention to any shots that
_ you might hear?
A. Well, knowing I have heard the shooting I have all my
life it is very seldom I don't take notice of it.
page 107 } Q. You heard some shots practically every
night?
A. No. Not every night. Not half of the nights.
Q. What proportion of the nights'
·
A. Sometimes it may happen twice a week; sometimes one~
a week; sometimes it didn't happen at all.
Q. When you heard this volley of shots on the night i~
question you didn't pay any particular attention to it?
A. No.
Q4» If you had been asked when you heard them from approximately what point they came from could you have stated
the location Y
A. Only in the direction.
Q. Were you indoors or outdoors?
A. Outdoors.
Q. Your brother was with you Y
A. Yes.
Q. What direction was this location from yo:q.r house!
A. Almost south, or near south, I would call it south.
Q. And the wind I understood you to say was blowing fro~
the south----southea~t?
I
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A. }fore south than southeast.
Q. You say you couldn't distinguish the number of shots
in the volley f
A. No other man could.
page 108 ~ Q. And they fired like a machine gun ?
A. Similar to that.
Q. Have you ever heard a machine gun fire Y
A. Quite a good many times.
Q. You go by the Na tiona! Guard rifle range ; going by
you haV.e heard it Y
A. I don't have to go there·. I can hear it· from home.
Q. Mr. Whitehurst, a machine gun fires at regular intervals.
A. Yes, I expresed it that way.
. .
Q. However rapidly it may fire the spacing between the
shots is the same f
A. Yes.
Q. And the number of shots ·were fired like a machine gun f
A. I said similar. They went off in a volley together so
you couldn't count them.
Q. Were there was many as five f
A. I think there was nine. I heard them all but I couldn't ·
say at that ti:rp.e how many there were.
Q. Then if Mr. Mercer only fired five times the two later
shots you heard presumably didh 't come from him f
A. How is that?
· Q. If Mr. Mercer only fired five times, assuming tha.t to be
the fact, the two shots which you heard after the fusillade
didn't come from him, did it?
A. No, sir, I didn't say that. I say I heard
page 109 ~ nine shots fired.
·
Q. FirstA. I heard the volley and then I heard the two distinct
and if the officer's statGment is true that we took \vith us
· next morning that they fired nine I heard the nine shots. I
want to tell you-you are very familiar with it, too-a highpowered 45-caliber pistol will make as big a report as a 12gauge shotgun. I would like to hear any man say you could
tell the difference 100 yards or a mile away.
Q. You can't tell this jury \vhether or not the two shots
you heard came from a shot gun or pistol f
A. No.
Q. Could you say they came from the same location f
A. Yes. I say in· that direction.
Q. You don't mean location. In the same direction~

-
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A. When you come to location, no. I say in the same
direction.
Q~ How far away, ~1:r. Whitehurst, can you hear the report
o£ a 12-gauge ·shotgun or 45-caliber pistol or gun of equal
:power on an average night, the wind being somewhat favor-

·

ab~T

A~

Oh, well, I should think two miles distinctively. It depends on atmospheric conditions as you know.
Mr. Ashburn: Stand aside.
page 110}

C. R. WHITEHURST,
.
a witness for the prosecution, being duly sworn,
testified as follows:

DIREOT EXAMINATION.
By Mr. Barron:
Q. Where do you live, :hir. Whitehurst?
A. Down Princess Anne.
Q. Were you with your brother-half-brother1 D. L. Whi$ehurst, the night of this shooting?
A. Yes, sir.
Q. Will you state to the jury whether or not you heard
any shots_ that night, about the first shots and how they were
:fired¥
A. The first shonts was altogether. Was no first about it.
I can't tell you how many there ·were. I don't know. A fe·w
seconds after that there 'vere two guns-boom-boom-that
far apart.
Q. Had you heard any shooting prior to that that night 7
Any other shooting prior to that you have in your mind before you heard this shooting that you just described. Did
you hear any other shooting on the marsh T
A. I think I heard two guns in that direction.
Q. Now, were you with your brother, ~Ir. D. L. Whitehurst,
that night?
·
A. Yes, sir. _
Q. You heard the shots you just described T
page 111 ~ A. Yes, sir.
Mr. Barron: Answer Mr. Venable.
CROSS EXAl\iiNATION.
By_Mr. Ashburn:
Q. Mr. Whitehurst, you say you think you heard two guns
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down about the direction that the fusillade came from before
the fusillade was fired?
A. Yes, sir. Some little time before that ..
Q. How close?
A. Probably half an hour.
· Q. That is all the shots that you heard that night ~
(Not answered.)
Q. (By Mr. Barron) You remember the two shots about~
half-hour beforeMr. Ashburn: If you want to testify be s'vorn.
Mr. Barron: I can be sworn and say I heard him say that ..

W. RUSSELL HILL,
witness for the prosecution, being duly sworn, testified as
·.follows:
~

DIRECT

EXA~IINATION .

By Mr. Barron:
Q. W11at is your name?
A. Russell Hill.
Q. What do you do, :Mr. Hill f
page 112 ~ A. I farm.
Q. Yon remember the night of the shooting,
February 4th f
A. Yes, sir.
Q. How far were you from it?
A. Well, I was about a mile, might have been a little bit
over a mile.
Q. Wllich direction Y
A. About southeast.
Q. Did you hear any shots that evening?
A. Yes, sir.
Q. About what time did you hear the first shots?
A. Well, the first shot was around between sunset and dark.
Q. You remember about how many there were f
A-. I should say three or four.
Q. You remember that manyf
A. Yes.
Q. Did you hear any shots later?
A. Yes, sir.
Q. Tell the jury what shots you heard later and how they
were?

..
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A. Well, round about-it was da.rk-I suppose-! didn't
have any watch with me-but it was after 7-I heard that
bunch of shots.
Q. How did you hear them 7
A. \Veil, it was-you couldn't count them. It
page 113 } was a solid row. Sounded like three men shooting. After that it was two. It was about two
seconds after the bunch of shots-one or two shots fired later,
about two seconds difference.
Q. How were they shot.Y
A. Well, boom-boom, just like that.
Q. Did you know which direction they came from Y Did
you see the automobile that night or the light?
A. I saw the light.
Q. In what direction did the sound of the shots come from 7
A. Well, southeast from where I was.
Q. Was that or not the-did the sound of the shots come
from the direction tha.tMr. Venable: I object to that as leading.
The Court: Sustain the objection.
Q. From what direction did the sound of the shots come
from; the same direction or not that the automobile was f
A. ·Yes, the same.
~Ir. Venable: I object to that as leading.
The Court: Sustain the objection.
1\tir. Barron : You ask him.
Mr. Venable: I don't want to ask him. I ask that the
last question and answer be stricken out.
·
The Court: All right.

page 114}

CROSS EXAMINATION.

By Mr. Ashburn:
Q. 1\{r. Hill, you work at the Princess Anne Gunning Club,
don't you?
A. Yes, sir; work there in the winter season.
Q. You work for Mr. Whitehurst, the last witness who was
on the stand 7
A. The last witness Y
Q. He is your boss; Mr. Whitehurst?
A. Yes.
Q. How long have you been working there~
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A. Well, I been there I think about six years. -I started
with Mr. Ed Rowe.
Q. Mr. Whitehurst has been there during those six years!
A. No; first two years I worked for Mr. Rowe.
Q. Last four years you worked for Mr. Whitehurst and you
were at the Princess Anne Club that night when you heard
the shooting Y
A. Yes, sir.
Q. You were at the same place as 1\ir. Whitehurst?
A. No, sir.
·
Q. Where were you f.
.A. I don't know if you are familiar with the property or
not.
Q. Yes, I am familiar.
page 115 ~ A. There's a little buncll of trees down there.
We had some cattle down there-cows-and. I was
down there looking after the cows 'vhen I heard the shots.
Q. It was nothing unusual for you to hear shots at night
down there after dark t
A. Not every night. ·
Q. It was not unusual for you to see automobiles in a southeasterly direction from the club house 7
A. Not all the times. Sometimes we saw them.
Q. Mr. Hill, you are guard on this marsh 7
A. No, sir, I am guide.
-Q. If a game warden came on you on the marsh at night
and stopped you from shooting would you goY
Mr. Barron: I object.
Mr. Ashburn: I withdraw it. Stand aside.
ERNEST LAND,
a witness for the prosecution, being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Barron:
Q. What is your pqsition, ~tfr. Land 1
A. I am a Virginia Beach police and Princess Anne County
special police.
Q. Did you go down to the place where this shooting took
place with Lonnie Waterfield?
page 116 ~ A. Yes, sir.
Q. Do you remember the shooting~
\~
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Mr. Venable: Just a minute. If your Honor please, I
think Mr. Barron ought to ask him how long after the shooting took place did he go. .
Mr. Barron: I will ask him that question.

Q. Do you remember the night of the shooting!
A. Yes, sir.
.
Q. How long was it after this you went down with Lonnie
Waterfield?
A. It was on Sunday after. The shooting took place on Friday.·
Q. The Sunday following!
A. I went down the day after the shooting and I couldn't
iind the place and I went the next day, which I think was
Sunday.
·
Q. Did you go to the place with Lonnie Wateriield 1
A. ·Yes, sir.
Q. Did he point out-

~~tq
~

~

·Mr. Ashburn: (Interrupting) If your Honor please, we
renew our objection to this testimony by Mr. Land because
we think at the time he went there it was too remote from
the time of the shooting for him to make an intelligent statement of what he found and for that to be evidence with respect to the facts as they existed on the night of
page 117 ~ the shooting~
Mr. Barron: Your Honor will recall that I
a.sked Lonnie Waterfield, and your Honor will recall the
stupidity of the witness-but he said he went there with 1\-Ir.
Earnest Land on Sunday morning and he pointed out where,
as best he could, the point where the automobil~ was, he
pointed out to 1\fr. Land where his father fell, he pointed
out where the game wardens were, and the point where he
dropped down with the shot went over his head. I wanted to
prove by ~{r. Land what he found there that night.
Mr. Ashburn: That is the reason, whatever Mr. Land says
would be information he obtained from Lonnie Waterfield
and would therefore be hearsay evidence.
1\fr. Barron: I don't want him to state, your Honor anything that Lonnie Waterfield told him. I asked him if Lonnie
·Waterfield pointed out-Let me ask the question in a little
clearer way and see if I can make it unobjectionable.
1\'Ir. Venable: It isn't a question of how he is going to
ask the question, but forego the leading questions for a
. minute. A man goes and in a general way says the car was
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here, and so forth, three days afterwards. Now to attempt
to bring a man who went there three days afterwards, after
the whole space was tracked up the night of the
page 118 ~ shoottng, by people who 'vent there the ne;t
morning, by a lot of policemen who 'vent there
for fifty yards around, and have this man come here and
tell something Lonnie Waterfield, this 15 year old boy, told
him, that is all he could have any informati.on about-his
guessing at location-it seems to me it would be wholly improper.
Mr. Barron: If your Honor please, if the witness were
going to testify what counsel apprehends it perhaps would
be improper. But I want to have him testifyYr. Venable: (Interrupting) We have reached the hour
"of adjournment.
Note·: The jury was excused from the court room then, at
6 P. 1\1.
1\{r. Barron: Your Honor will recall that Lonnie Waterfield testified that on Sunday morning, not three days, but
less than two days later, in the morning he 'vent to the scene
of the shooting wfth Officer Land. That he pointed out to
~Ir. Land approximately the spot at which the automobile
was, that he pointed out to Officer Land. approximately where
the officers 'vere when they fired. He pointed out where
~Ir. Bonney fell, where his father, Lee Waterfield fell, and
approximately where he was when he dropped to the ground
and the shot went over his head. I purpose to
page 119 ~ prove by Officer Land that he went to the spot
where Waterfield fell and on a line from near
that spot where Waterfield fell at about thirty odd feet from
the automobile track he found solid gun wads; on a line
from where Mercer had stood and approximately the spot
where Waterfield had stood showing that they shot at old
Waterfield as he was running away and when he was away
from the automobile. He will also testify that about thirty"
yards on a line from where 1\Iercer stood and where this boy
fell, approximately, he found other solid gun wads showing
he had shot at this boy at the point that he indicated, and
that he can further identify the place or nearly where Officer
1\fercer was by explaining when you shoot a gun with buckshot the soft paper flies right out from the. gun and the
solid wads will go in the same direction. Take the ·same
level down on the shore it will go anywhere from 30 to 40

I
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·yards from the gun. Therefore, I say the officer's testimony
is relevant and admissible. If Lonnie Waterfield identified
the spot where the automobile was, where his father was,
where the shooting was and could find wads where his father
fell and can indentify the spot where he fell and right in a
line where Mercer stood and can further identify
page 120} ·where Mercer stood by a paper 'vad, it is admissible for him to prove it. The weight would
be for the jury but it seems to me it is admissible.
The Court: I think Mr. Barron has got the right idea
about this matter except that I am not so sure that the testimony of young W ater:field is a sufficient basis for the testimony of this witness here. He stated he went to a certain
place there but he never said the places he pointed out were
the correct places. He may have pointed out to this witness
some of the places where these people were the night of the
shooting.
.
Mr. Venable: To repeat what I said before, to go back
there the next day to try to locate-or three days latertry to locate where his father 'vas, where Mr. Bonney was,
where somebody else 'vas, it seems to me is going a long
way for Mr. Barron to try to hang a man on something of
that kind. And besides that everybody that has ever shot a
gun knows that a gun wad when it goes out is liable to go
this 'vay, that way, any other way.
The Court: Suppose you let the stenographer read what
young Waterfield said.
·
Stenographer: (Reading) "Q. Did you go back t~ere a
day or two later after the shooting with Mr. Earnest Land!
"A. Yes, sir.
page 121 ~ '' Q. Did you take him to the place and point
out as near as you could where the car was? ·
''A. Yes, sir.
'' Q. Did you point out the place as near as you could where
the game wardens were standng when the firing took place 7
"A. Yes, sir.
'' Q. Did you point out as near as you could the place that
your father fell'
''A. Yes, sir.
'' Q. Did you point out the place where you dropped down
.in the sand when the bullets went over your head?
"A. ·Yes, sir." (Page 86 of the transcript.)
The Court: I think that is sufficient.
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Mr. ·venable: We save the point ..
The court then adjourned until the following morning at
10 A.M.
page 122

~

MORNIN<;l SESSION.

10 A. M.,_ June 23rd, 192.7.,
Present : All the parties-.
EARNEST LAND,
a. w~tness for the prosecution, resumed the stand'.

DIRECT EXAMINATION {continued).

By Mr. Barron:
Q. Mr. Land, where do you live T
A. Virginia Beach.
Q. W1111t is your occupationt
A. I am a Virginia Beacn police and P'rincess Anne County
.special police.
Q. Did you go with Lonnie Waterfield or were you taken
by him to the scene of the shooting f
A. Yes, sir1 I went down there with him.
Q. Whenf
A. Sunday morning after the shooting.
Q. You remember what day of the week the shooting took
placet
A. I think it was Friday night.
Q. About what time was this Sunday morning?
A. I think we left the beach around about 10 o'clock. 10 or
11 o'clock, something like that.
·
Q. Will you please state to the jurypage 123}

Mr. Ashburn: (Interrupting) If your Honor
please, it is understood we object to this examination and ·ihe testimony.
The~ Court: Overrule the objection..
Mr.. Ashburn: Exception.

-

/

Q. Will you please state to the jury just what 'vas pointed
out to you by Lonnie Waterfield. Don't state what he said
but state the· different points he pointed out to you. ·
A. Young Waterfield showed me as near as he could where
the machine was.
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Q. Did he then find that spot t
A. Yes, sir.
Mr. Venable: I object to that. He said as near as he
could. That is as close as a m~n can testify.

Q. Did he identify that spot as nearly as he could+
A. Yes, sir.
Q. What other spot did he point out 1
A. He showed me where the firing was by the game wardens
-the direction where they were.
Q. Did he point out as nearly as he could the tSpot at which
the game wardens stood Y
Mr. Venable: If your Honor please, I object to tht. How
could this man know Y
The Court: S'aine objection. The man said he pointed
out the spot.
page 124}

Q. (By Mr. Barron) Did he point out the .spot
where the game wardens stood Y

Mr. Venable: I object to that, your Honor, because l1e
couldn't possibly know. This witness can't know whether
he pointed out the. spot or not.
The Court: There is very little difference. You may show,
1\:[r. Barron, that Lonnie Waterfield indicated to this defendant the spot which he, Lonnie Waterfield, indicated as the
spot where these various occurrences took place.
Mr. Barron: That is exactly what I am trying to prove.
Mr. Venable : We except.
Q. (By :1\{r. Barron) Follow the Court's instructions now
and point out the various spots Lonnie W arterfield indicated
as where the different parties stood and what happened.
A. He also showed me some place where his father fell and
also the place where he fell down.· At the place where he said
the ga.me wardens were I found 17-18 steps to the back of
the car east.
f~''

.... Mr. Venable: The car 'vasn 't there that morning.
Witness: Where the car was supposed to have been.
Mr. Venable: Oh, well.

Q. (By Mr. Barron) Did you then step off the distance from
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the car or where he indicated the car to have been to the
point where he indicated his father fell~
A. Yes, sir.
page 125 ~ Q. How far was that?
A. That was about ten steps.
Q. Did you then stop off the distance from the point at
which he indicated the car stood to the point at which he indicated that he fellY
Mr. Venable: If your Honor please, I object to this question as leading.
Mr. Barron: If your Honor please, if that is leading I
don't know how else you are to ask it. .
J\IIr. Venable: You can ask him what he did.
Mr. Barron: I don't think that an examination is limited
to a general statement. I think, if your Honor please, I
have a perfect right to ask this witness if he stepped off
from the point that he indicated that the car was to the
point that he indicated he was when he fell. I don't think
that. is leading.
The Court·: I sustain the objection. Ask him to state
whether or not he stepped off any distance.
Q. Did you step off any other distances.?
_
A. I stepped off from the place where he said he fell down

to the car which was about ten steps.
Q. What did yon find, if anything, around the point at
which he indicated the game wardens stood Y
A. There was a right many thin wads torn to
page 126 ~ pieces on the ground. Some water there, kind
of basin.
Q. What did yon find, if anything, in the neighborhood
of where he indicated the automobile stoodY
A. There was a few thick wads, gun wads. Which I have
some of them here in my pocket.
Q. What did you find, if anything, around. the spot or near
the spot where he indicated his father fell T
A. I found some thick gun wads.
·
Q. What di~ you find, if anything, at the spot where he
indicated that he fellY
A. Found some thick gun wads.
Q. Will you please produce those wads and show them to
the jury.
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· (Witness does so.)
~Ir. Venable: If your Honor please, I don't want to waive
any rights in this but I don't want to be captious, but if I
understand the situation a. gun wad when forced out of a
gun may go in any direction. The objec.t of the prosecution
is to try by this man to bolster up the testimony of the boy
.-on yesterday which comes out of the boy's own mouth. Mr.
Land knows nothing about it; four or five people had been
there-police-three or four people had been there. walking
around this place for fifty yards. The evidence will show
you it had been raining very hard nearly all day
page 127 ~ Saturday; l\fr. N owitzky said he was in water up
to his ankels around there. I-Iow that gun wad
may have gotten there we don't know and it seems to me to
be· of no worth as evidence.
The Court: I overrule the objection.
Mr. Venable : Save the point.

Q. (By Mr. Barron) Are the gun wads that you have introduced in evidence the wads that were picked up by you at
the various places that you indicated Y
A. Yes, sir.
Q. In what direction did you find the wads in relation to
the automobile-the wads that you picked up there?
A. These?
Q. Yes.
A. I stated I picked up some right by the automobile and
some a bout ten steps to the north of the machine-northerly
direction where he said his father fell and twenty yards to
.the southeast of the machine I picked up one or two over
there.
Q. The wads that you found in the direction of Waterfield's
body at vvhat angle were they as relating to the point at which
the -\vardens stood and t~e point at which he indicated his
father fell~

Mr. Venable: Same objection, your· Honor, to all these
questions.
The Court: I think yori better make them.
page 128} Because many questions may be perfectly proper.
Mr. Venable: I object to this question as leading and.for the further reason I already stated.
The Court: Overrule the objection.
1\ir. Venable: Exception.

r---··
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Q. Jn other words, Officer Land, you have stated that you
have found som-e wads f.
.
A. Yes, sir.
Q. Around the automobile in the neighborhood of where
he indicated his father fell and in the neighborhood of where
he fell. Will you please illustrate or point out to the jury
if you can the relative positions of those wads where you
picked them up as between where the game 'vardens stood
and as between the point he indicated his father's. body was"
A. As I said-

Mr. Venable:

(Interposing) Same objection.

A. (Continued) They were ten steps to the north of the
machine and these thin wads were kind of in the back of
the machine.
Q. I am not discussing the tl1in wads. I am discussing
the solid wads. How close were they to the point he indicated
his father fellY
- A. Oh, about 20-25 steps, I suppose.
Q. How far were they from where the game wardens stood
-from the point he indicated the game wardens
page 129 ~ stood Y
A. To the place where Waterfield fell about
25 steps.
Mr. Venable: Wait a minute, Mr. Barron. Your Honor,
I don't think I have to make objection to each question. I
don't want to be captious or the Court to think I am unnecessarily delaying the trial. If 've can have a general exceptionThe Court: I don't think either the jury or Court will
_
think that. I think it is your duty to do so.
Mr. Venable: Then I object to those last two questions.
The Court: I overrule the objection.
Mr. Venable: Save the point.
Q. Where did you find the solid gun wads that you said
were somewhere within ten feet of the point that he indicated his father fellY
·

Mr. Venable: I object to that, if your Honor please.
Mr. Barron: If you will let me finish the question.·
Mr. Venable: You asked him where it was.
Mr. Barron: Read the question over and see if I sail
anything of the kind.

----------------
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(Reading) "Where did you find the solid

gun wads that you said were somewhere within ten feet of

the point that he indicated his father fellY"
Mr. Barron: I haven't finished the question yet.
Mr. Venable: Finish the question.
page 130 ~ Mr. Barron: Now I am going to ask him where
those wads were with relation to the body-the
place where Waterfield fell and where the game wardens
·
stood.
Mr. Venable: Same objection, if your Honor please.
A. They were in between.
Q. The wads that you picked up and found some distance
you said from the point that he indicated that he fell, in
what direction were they as to where he indicated that he
fell and the game wardens stood.
Mr. Venable: Same objection, if your Honor please.
The Court: You mean where the game wardens stood- .
the point Waterfield indicated as the place where they stood Y
Mr. Barron: Yes.
The Court: With that amendment I overrule the objection.
A. I don't know what line that was on but it was close to
the place where he pointed out he fell. That was about
twenty steps from the automobile.
Q. In which direction t
A. In a southward direction of the machine.
Mr. Venable: If your Honor please, we ask that all of
the testimony· of this witness ·be stricken from the record.
The Court: Overrule the objection.
_
Mr. Venable: Exception. Then without waivpage 131 ~ ing our rights we may want to ask him a question or two.
Mr. Barron: lf your Honor please, it will be understood
by the Commonwealth that they don't 'vaive their objection
and cross examine as they see fit.
The 'vads are introduced in evidence and marked Exhibit
·X. I asked him to hand them to the jury which he did and

,--
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poured out on the desk and identified them. I now introduce them as evidence. Exhibit X.
Mr. Venable: I object to the introduction of the exhibits
because there is no telling from what gun they came, what
time they came, when they came ; other shells 'vere found
there by Mr. Nowitzky. We don't know where these gun
wads .came from and for that reason I say they are not sufficiently connected to be admitted into evidence in this case.
The Court: Objection overruled.
Mr. Venable: Save the point.
Note : The gun wads were received in evidence as Exhibit X.
CROSS~

EXAMINATION.

By Mr. Ashburn:
Q. Mr. Land, where were you on Friday night, February
· 4thY.
A. I don't know what I was doing that night.
page 132 ~ I was at Virginia Beach.
Q. What were the weather conditions on February 4tli?
A. I think it was raining-damp weather.
Q. What were the weather conditions on Saturday the
5th?
A. I think it rained some then.
Q. Was it raining on Sunday when you went down to this
place?
A. I think it rained some.
Q. It had rained then for about three days.
Mr. Barron: I object to that. Friday night 4 o'clock to
Sunday morning is not three days.
Q. How long had it rained f
A. I can't say how many days it had rained.
Q. There was water standing around these various points indica ted by the boy f
A. The machine was up on a high place and back where
the gun 'vads were was kind of a basin; some water, maybe
inch and a half, three inches deep.
·
Q. Take those gun 'vads out of the envelope and lay them
on the table.
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(Witness does so.)

Q. They are some sort of pasteboard, fibre, are they not 1
A. They are gun wads, used in gun shells.
Q. They float ; they don't sink in water?
A. They were up on a high, sandy place.
Q. All of them Y
.
page 133 } A. ·Yes,- sir.
Q. Mr. Land, you have shot a shotgun a great
many times in your life?
A. Yes, sir.
Q. You have been a hunter and you are familiar with shotguns. You are familiar with shotgun shells. Isn't it a
fact that a shotgun shell is so made by the manufacturer that
when the gun is fired the wad is supposed to turn off from
the direction in which the shot gun is pointed so as not to
make a hole in the pattern of the shot?
A. I can't agree with you there because I tried a load. of
buckshot since then on the beach and the wad followed right
behind the buckshot.
Q. All the way?
A. Yes, sir. Not as far as the buckhsot went.
Q. Was there any wind blowing~
A. Not much.
Q. You tried it on a calm day.
A. It was that morning.
.
Q. If you should fire a shotgun shell with a breeze blowing
would the wad be affected by the breeze Y
!

· Mr. Barron: If your Honor please, he hasn't qualified
as an expert and in the second place the only evidence before the jury is there was a light southeasterly wind blowing 'vhich I don't think makes a question based
page 134 } on 'vhether there was a hard wind blowing or
.
stiff breeze blowing admissible.
The Court: I think the question is a proper question.
Q. What was the answer?
A. Ask the question over again.

Stenographer: (Reading) "If you should fire a shotgun
shell 'vith a breeze blowing would the wad be affected by the
breeze?''
A. I think it would be affected some.
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Q. Mr. Land, did yon find these wads or did Lonnie Waterfield :find them Y
A. I found them myself. Mr. Sparrow picked up one or

two.

Q. Waterfield was with you f

A. He was there. I have no recollection whether Mr..
Waterfield. picked up any.
Q. These wads were not concealed in any way f
A. No, sir; they were lying on the ground.
Q. Perfectly apparent where you could see them f
A. Y au had· to look around some little grass.
Q. There was nothing to keep Waterfield from seeing
them!
A. There was some grass around there. You had to look:
right much to- find them.
Q. He could see them as well as yon couldY
A. If he looked for them.
page 13"5 ~ Q. You can't say he didn't indicate to you
whether his father had fallen by reason of seeing
the gun _wads.
A. I don't understand the question.
Q. You can't tell the jury Waterfield didn't base his idea
where his father had fallen by reason· of seeing the wads~
A. He indicated the place and I looked for the wads.
Q. He had been back there before that timeY
. A. I don't know.
By Mr. Barron:
· Q~ Did I understand you to say in answer to Mr. Ashburn 1s
question that these wads were picl{ed up on dry sand and
in the grass-marsh grass 7
A. Yes, sir, some grass there. It was high-reasonably
high.
By Mr. Ashburn:
Q. What kind of shells did these wads come out off
A. No. 12 gun it looked like.
Q. What kind of shot Y
A. Of course, I can't say directly.
Q. If you can't say directly I don't want to know. These
three guns are 12-gauge guns, aren't theyY
A. I haven't examined them closely.
Q. Look at them.
A. (Witness does so) This is a 12; this is a 12; I think
that is a 12.
•

I
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Mr. Ashburn: That is all.
page· 136

~

JOHN SPARROW,
a witness for the prosecution, being duly sworn,

testified as follows:
DIRECT EXAMINATION.
By Mr. Barron:
Q. Where do you live, Mr. Sparrowf
A. Virginia Beach.
_
Q. What is your occupation!
A. Well, I have been a traveling salesman. Now I am a
politician, I reckon.
Q. What official position, if any, have you at Virginia
BeachY
A. Town Council.
Q. Did you go with Lonnie Waterfield and Mr. Land Sunday morning to a spot in Princess Anne County Y
A. Yes, sir.
Q. Will you please state to the jury what spot you went
to. What place in Princess Anne County did you go to~
A. Sunday morning, I don't remember just exactly what
date it was, we went down Back Bay, just south of Little
Island-the Princess Anne Gunning Club. Just little south
of that where the shooting took place.
Q. Did Lonnie Waterfield indicate the place at w4ich this
shooting took place 7
·
A. Yes, sir.
Q. What spots, if any, did he indicate?
page 137

~

Mr. Venable: Your Honor understands we
make the same objection to this witness.
The Court : Overruled.
·
Mr. Venable: Save the point.

Q. What spots, if any, did he indicate?
A. He pointed out where the car was standing; pointed out
where his father fell; pointed out where Mr. Bonney fell;
sho·wed us where the game wardens were standing; showed
us where he fell.
Q. Did you•find any evidenecs or anything at or near tP,e
spot where the automobile stood and }Ir. Bonney fellY
A. We found some gun wads.
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Q. Did you find anything at or near the spot where he indicated his father fell T
A. Some gun wads lying all around there.
Q. Did you ·find anything at or near the spotYr. Venable: (Interrupting) ·Your Honor, will I have
to make objection to each of these question? We object to
this whole line of testimony.
The Court: I think there may be questions asked in leading form objection to which could be sustained. I prefer
you make your objection.
Mr. Venable: I object to this last question and ask the
questions and answers of this witness be stricken out as_ to
what Lonnie Waterfield told this man.
page 138 ~ The Court : Overruled.
Mr. Venable: Save the point.
Mr. Barron:. I want to get the record clear. I am not
asking this witness to state anything Lonnie Waterfield told
him.·

Q. Did you find anything at or near the spot where he
indicated he fellY
1\fr. Venable: Objection.
The Court : Overruled.
1\fr. Venable: S'a.ve the point.
.A. G1Jn wads.
Q. What was done with those gun wads when you and
1\fr. Land found them 1
A. Mr. Land took them.
Q. I hand you here some gun wads that Mr. Land introduced a will ask you to say not whether they are the identical
wads but whether they are the character of wads you gentlemen found in general size and appearance?
.A. Yes, sir.
Mr. Barron: All right.

Answer their questions.

CROSS EXAMINATION.
By Mr. Venable:
•
Q. Mr. Sparrow, I understand you to say you
page 139 ~ are a politician.
A. I am running for an office in Princess Anne

------------
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County, but that doesn't have anything to do with this case.
. Q. Didn't _you say you came up here voluntarily!
A. I was asked to come.
'Q. Who asked you to come?
A. Some of my friends.
Q. Some of them friends in Princess Anne Y
A. They don't have to live in Princess Anne.
Q. Who asked you to come?
A. Mr.-Do I have to answer that question!
The Court: Yes.
A. Mr. Tully Williams, Mr. Whitehurst and Judge Barron..
Mr. Tully Williams asked you to come?
Yes, sir.
Is he a politician, too 7
Not that I know of.
Are you expecting to get much support from Mr. Tully
Williams?
A. No, sir.
Q. He is a citizen of Princess Anne County?
A. No, sir.
Q. Where is Mr. Tully Williams t Is he here 7
A. I don't know.
Q. Do you see him in the court room?
A. I see a Williams here. I don't know if he is
p-age 140 ~ Tully Williams.
Q. You say a man asked you. Don't you know
him when you see him t
A. I know him when I see him.
Q. Do you see him now 7
A. Yes, sir..
·
Q. He asked you to come up here and do what you could
in this case 7
·
A. No, sir.
Q. Didn't ask you that f
A. No, sir.
Q. Where does Mr. Tully Williams live t
A. I don't know, sir.
Q. Stranger to you?
A. Yes, sir.
. Q. You will go ahead then and do what a stranger asks
youf
,
A. No, sir.
Q. Tell me this. You put up any money in this prose...
cution?
Q.
A.
Q.
A.
Q.
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A. Not a cent.
.
Q. You- get any of the five hundred Mr. Whitehur.st put in t
A. Not a nickel.
Q. Having announced you are a politician, Imowing that
the feeling was pretty strong do~. in Princess Anne, as a
politician you are going into the field!
A. No, sir, notif. I get defeated.
A. ·Yes, sir.

page 141
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RE-DIRECT EXAMINATION.

By Mr. Barron:
Q. You are a member of the Tbwn Council of Virginia
Beachf
A. Yes, sir.
. Q. The defendant 1s counsel, Mayor Ashburn, is a member
of tha.t council and mayor of the town,.
.
Mr. Venable: Mr. Barron, will yon be sworn f
Mr. Barron: Yes, sir ..
Mr. Venable: You can't testify in this case unless you
are swo~n. I ask the question be stricken out.
Mr. Barron: Strike it out.
Mr. Venable: I am willing to take your statement under
oath.
Mr.. Barron: I can make that statement under oath.
Mr. Venable: Will you swear this witness Y Will the .
·Court please have Mr. Barron sworn?
The Court : I will not have him sworn, but I' 'Il sustain
your objection to his statement. .
·
Mr. Venable: All right then. I don't want you to testify
in this case. You are going to talk enough anyhow.
Q. (By Mr. Barrow) Mr. Sparrow, what official position
have you at Virginia Beach T
A. Town Council.
Q. Who are the members of the Council Y

Mr. Ashburn: We object to .that, if your ~onor please.
·
· The Court: S'ustain the objection.
page 142 ~ Mr. Barron: If your Honor please, J\Ir. Venable has insinuated so directly by his questions,
to this jury that this witness would come on this stand and
p,erjure. himself in order to gain political votes in Princess
Anne County-about as serious a charge as I ever heard

A. Floyd Mercer v. Commonwealth of Virginia.

145

suggested against a witness. It is my purpose to bring out
from this witness that he is closer to the defendant's coun~el,
Mr. Ashburn, than to Mr. Williams or anybody in Princess
Anne County. I am asking the Court if I will not be permitted to prove by this witness his relations with the defendant's chief counsel in order to negative the inference
cast on the witness by Mr. Venable.
The Court: I think we are going far afield. to go into
a matter of that kind. I sustain the objection.
Mr. Barron: ~Iay I ask him anything about his official
connections with the defendant's counsel Y
The Court: No.
Mr. Barron: Then I ask your Honor to strike out the
questions that the defendant asked him with relation to his
affiliations in· Princess Anne County.
The Court: Overrule the objection.
Mr. Barron: I am going to ask that ~{ayor Ashburn be
sworn.
page 143 }

W. L. ASHBUR.N,
.
sworn as a witness for the. prosecution, testified

as follows:

DIRECT EXAMINATION.
By :hrir. Barron :
Q. What is your official position at Virginia Beach 1

Mr. Venable: I object to that. I see nothing in };fr. Ashburn's official position at Virginia Beach that can throw any
light on the question of ~hether three men on the 4th of
last February shot tvlo other men in self-defense a mile and
a half south of Virginia Beach.
·
The Court: I don't know wha.t Mr. Barron wants to prove.
I suppose he wants to prove by this witness that the man
who just left the stand is a man of veracity.
Mr. Venable: If he wants to make a character witness
of him that may be all right.
The Court: I don't know what he is going to ask.
Mr. Venable: By the way in which he introduced him, his
purpose, it seems to me, when your Honor wouldn't let him
ask this question of the other witness, ruled him out, was
to put on another witness to get around the ruling of the
Court.
The Court : He won't get around the ruling of the Court.
I overrule the objection.
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Q. Do. you know Mr. Sparrow?
A. Yes, sir.
Q. Who just testified?
A. Just a minute, Senator Barron. If your Honor please,.
I object. I am in a somewhat anomalous position here, being
counsel and witness, too, and I object to testifying on the
ground that I don't think it is proper for the Court to compel
me to testify in a matter in which I am counsel unless it
bears directly on some issue in the case.
The Court: I overrule the objection.
Mr. Ashburn: Save the point.
page 144

~

Q. Do you know Mr. Sparrow, the witness who just testified?
A. Yes, sir.
Q. How long have you known him 1
A. Oh, 25 years.
Q. Do you know his general reputation in the community
in which he lives fqr integrity, truth and veracity?
A. I think so.
Q. What is it Y

Mr. Kear: We object, if your Honor please.
The Court : Overruled.
Mr. Kear: I would like to state the ground; that the
veracity of the witness has not been attacked and until the
defense attacks the veracity of the witness or put his character in issue they cannot put on one witness and put on
another witness to prove his good character. ·
page 145

~

The Court: Overrule the objection.
1\{r. Kear : Note an exception.

Q. What is that reputation?
A. I think it is good, Senator.

CROSS EXAMINATION.
By ~1:r. Venable:
Q. Mr. Barron put you up there. Will you state whether
or not it has come to your information that this gentleman
who classes himself as a politician made a general statement to people of Virginia Beach he was coming up here to
see this thing through f
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Mr. Barron: I object to that.
The Court: I sustain the objection.
Mr. Venable : Then I note an exception.

Q. Do you know what effect the man's great interestYr. S'parrow's great interest in this matter would have upon
his perception in relating what he saw?
Mr. Barron: I object to that. The witness just testified
he knows his reputation and he is a man of good reputation.
The Court : Read the question. I don't understand the
question.
Q. (By Mr. Venable) Do you know what effect-Do you
know enough of his temperament to know what effect his
in~erest in an issue would have upon his bearing towards

itY
page 146

~

Mr. Barron: I· don't object to that.

A. I think I do, Mr. Venable.
Q. Go ahead and state it.
A. I think it would have some bearing.
~{r.

Venable:

All right.

LONNIE WATERFIELD,
a witness for the prosecution, recalled, testified as follows:

RE-DIRECT

EXA~IINATION.

By Mr. Barron:
Q. Your name is Lonnie Waterfield. Lonnie, have you
been out· and examined the automobile standing in back of the
court house?
A. Yes, sir.
Q. Whose automobile is that?
A. Papa's.
Q. Did you drive in it the evening of the shooting?
A. Yes, sir.
Q. Was there any hole in the top of it before the shooting?
A. No, sir.
Q. Go over there and pick out Mr. Bonney's shot gun.

(Witness does so.)
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Q. Did you see that gun in Mr. Bonney's hands. the evening
before the shooting!
A. Yes, sir.
·
Q. Look at the stock of that gun"' Was it.split,
page 147 } in that condition before the shooting!
A. No, sir.

Mr. Venable: Stand aside.
. .
LEON NOWITZKY,
a witness for the prosecution, recalled, testified as follows:
RE-D~REC'1'

EXAMlNATION.

By Mr. Barron:
Q. Officer N owitzlry, did Officer Mercer, the defendant,
hand you the gun he used on that night in question, or did
_
you see itY
A. I saw it, I think. I won't say positively whether I did
or not.
Q. Did he tell you the make f
A. He gave me their guns. Wbether he gave me. his own
gun I don't know. I know I didn't keep it if he did.
. Q. Did you examine the cartridges, blue cartridges, that
he stated came out of his gun Y
Mr. Venable: Wait one minute. There is no statement
ever made here that he said any blue cartridges came out
of his gun. That is the reason I want you sworn.
Mr. Barron: I think his ·Honor will recall that Officer
Nowitzky testified that ~Ir. Mercer told him that
page 148 } his shells, he shot five times, that they were blue
shells and went down next morning and picked
up the blue shells.

By the Court:
Q. Mr. Nowitzky, did he tell you that or not!
A. He did..
.
Q. He told you they were blue shells f
A. Yes, sir.
l3y Mr. Barron:
Q. Will you please examine those shells and state whether
or not they were-what number gun .they come out of or
would be used iu 7

A. Floyd Mercer v. Commonwealth of Virginia.

149

A. What number gun?
Q. 8-10-12-14---20.

Do you know anything about the
gauge of a gun~
A~ I don't know anything about. the gauge of a gun, but
they are the same kind of shell Mr. ~iercer told me he had.
He showed me some loaded shells that night.
Q. Can you look at a gun and tell what gauge it is T
A. I don't know anythi!Jg about shot ~uns.
Mr.. Barron: I understand there is no dispute about that
point. If your Honor please, I am going to see if another
witness has come. I am going to ask that the sergeant
take the jury back of the court room and let them examine
the automobile.
page 149 ~ The Court: City Sergeant, the Harne oath administered yesterday is still in effect. You will
take the prisoner :with yo:u, also his counsel, and let them
look at this automobile, but don't permit them to converse
with anybody or anybody to converse with them or take any
evidence. Observe the automobile and bring them back.
Note: The jury, defendant and counsel leave the court
room and return.
ROY V. DUDLEY,
a witness for the prosecution, being duly sworn, testified af
follows:
· · DIRECT

EXA~IINATION.

By Mr. Barron:
Q. ·Where do yon live, Captain?
A. False Cape, Coast Guard Station.
Q. What is your occupation?
A. U. S. Coast Guard, life saving branch.
Q. Do you remember the night of the shooting?
A. Yes, sir.
.
Q. Did yon go with Lonnie Waterfield to any poirit in
Princess Anne County after the shooting that night f
A. Yes, sir.
Q. Where did you go f
A. I went over in the flats, about 3-1/2 miles
page 150 ~ north of my station.
Q. What did you go for?
Q. I went to locate the bodies.
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Q. Of whom?
A. Of Lee Waterfield a.n¢1 Linwood Bonney, I believe his
first name is.
Q. Did you find tha bodies?
A. No, sir, no evidence at all.
Q. How would you locate the spot?
.
A. By the trail of the automobile in the flats and the sand
impressions it made.
Q. Was Lonnie Waterfield with you?
A. Yes, sir.
Q. Did you pick up any gun shells?
Mr. Venable: If your Honor please, I object to that as
leading.
A. No, sir.
Mr. Venable: Ask that the question and answer be stricken
out.
·The Court: It is objectionable. I don't recall any evidence of Lonnie Waterfield that he pointed out to this witness the place.
Mr. Barron: Probably I can refresh the Court's memory.
You will recall counsel in his opening statement, Mr. ·Ashburn,
stated to the jury that they were going- to prove
page 151 ~ that Lonnie Waterfield and several other people
'vent to the place of the shooting that night after
the shooting ·and said that it was possible that they could
have picked up the shells that came out of the hunter's guns.
Lonnie Waterfield testified that he went back there that night
an hour and a half or two hours later, with four gentlemen,
giving- their names. I now want to prove by the four gentlemen that they did go to the spot indicated by Lonnie Waterfield as the place where the shooting took placeMr. Venable: (Interrupting) Let's stop there. Don't
say what ·you are going to prove until after the witness testifies. I ask that counsel stop his statement right now.
The Court: Did Lonnie W ater:field testify that he indicated to this witness and others when he went back there the
spot where this homicide took place?
1\fr. Barron: Yes, sir.
The Court: I don 'r remember he did.
1\tir. Venable: He stated he went there with him.
The Court : I 'Il allow you to recall him.
1:fr. Barron: I think it is in the testimony he said he went
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there and did not pick up any shells himself. If there is any
questionMr. Venable: You did not even ask about that.
J>age 152 }

Note: Lonnie Waterfield was asked to return
to the witness stand.
l

Mr. Venable: A note by my associate says he went there
an hour and a half after the shooting and he didn't pick up a
shell.
The Court: You withdraw the objection then 7
Mr. Venable: I think so, sir.

Q. (By Mr. Barron) Were the dead bodies there?
A. No, sir.
Q. Was the automobile there 7
A. No, sir.
Q. Did you pick up anything off the ground Y
A. No, sir, there was no evidence of any size and we were
looking for dead or wounded bodies and we did not :find them
and did not look for shells or wads.
Mr. Barron: Answer his questions.
Mr. Venable: No questions.
COPE NEWB.ERN,
a witness for the ·prosecution, being duly sworn, testified as
follows:

DIRECT EXAMINATION.
By Mr. Barron:
Q. What is your name!
A. Cope Newbern.
Q. Where do you live?
page 153 } A. Princess Anne.
Q. Yon recall the night of the shooting of
Waterfield and BonneyY
A. Yes, sir.
Q. Did you go to any point in Princess Anne County a.fter
the shooting with Lonnie Waterfield?
A. After the shooting, yes, sir. Went to where he said
the spot was at.
Q. What did you find there7
A. Found nothing.
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Were the bodies there f
No, sir.
Was the automobile there f
No, sir.
Did you pick up anything or see anything on the ground f
N<;>, sir~
.
Did you remove anything from the spot at allY
No, sir.
What was there to indicate that that was the spot~
Nothing but the track o.f the automobile.

Mr. Barron: That is all.
}Jfr. Venable: No questions.
page 154 ~

LEVY NEWBERN,
a witness for the prosecution, being duly
testified as follows:

swor~

DIRECT EXAMINATION.
By Mr. Barron:
Q. What is your namef
A. Levy Newbern.
Q. Where do you live f
A. Princess Anne County.
Q. Did you go with Mr. Cope Newbern and Mr. Dudley and
Roland Williams and Lonnie Waterfield after the shooting
of Waterfield and BonneyY
A. Yes, sir.
Q. Where did you go?
A. Up on the flats,.Princess Anne Club.
Q. What point on the flats did you go to7 What signs were
there, what evidence did you see?
A. We saw nothing.
Q. Did you find the bodies of Waterfield and BonneyY _
A. No, sir.
Q. Was the automobile there?
A.- No, sir.
Q. Did you see any tracks, any indications that they had
been there ~
.
A. Saw the automobile tracks which had left.
Q. Did you pick up anything off the _ground that night Y
A. No, sir.
·
.
Q. Did you see anything on the ground that
page 155 ~~night?
A. No, sir.
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Mr. Barron: Answer his questions.
CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mr. Newbern, how close did you live to Linwood Bonney?
A. I guess about a couple of hundred yards.
Q. How long have you lived in that neighborhood?
A. I guess around six years.
Q. How near to that place does Roland Williams live f
A. Bonney and Roland live same place.
Q. Live in the same house?
A. Not in the same house but in the same place.
Q. Work for the same club Y
A. Yes, sir.
·
Q. One is outside superintendent and one inside .superintendent?
·
A. Yes, sir.
Q. You are all friends and neighbors~
Mr. Ashburn: That is all. Stand aside.
ROLAND WILLIAMS,
a witness for the prosecution, being duly sworn, testified as
follows:
DIRECT EXA:t\tiiNATION.
page 156

~

By Mr. Barron:
Q. What is your name 7
A. Roland Williams.
Q. Where do you live 7
A. Wash Woods.
Q. Do you recall the night of the shooting of W ater:field
and Bonney?
A. Yes, sir.
Q. After the shooting did you go with Lonnie Waterfield,
Captain Dudley, Cope Newbern and Levy Newbern to a poih.t
in Princess Anne County?
A. Yes, sir. ·
Q. Where did you goY
A. I never been up there before.
Q. What spot did you go toY
A. They said it was T. Long (J) somewhere along there.
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Q; What did you go for?
A. Went there to look for the bodies.
Q. Of whom~
A. Lee Waterfield and Bonney.
Q. Did you find the bodies at the spot?
A. No, sir.
Q. Did you find the .automobile there f
A. No, sir.
Q. See any tracks of an automobile Y
A. No, sir.
page 157 } Q. See any tracks of an automobile Y
A. No, sir.
· Q. All rig-ht. Did you pick up anything there?
A. No, sir.
Q. Did you search the ground to see whether there was
anything there-shells, anything· else f
·
A. No, sir.
Mr. Barron: That is all.
CROSS EXAMINATION.
By }.fr. Ashburn:
·Q. Mr. Williams, all of you four went along together?
A. No, sir, we went in different cars. Lonnie Waterfield
went with Captain Dudley.
Q. You got Qut together. You went to the same place f
A. Same place.
Q. And you had as much opportunity to see as the others
did?
A. Yes, sir.
Q. What club do you work for?
A. Ball Island.
.
Q. What club did Bonney work for?
A. Ball Island.
Q. How long have you been working together?
·A. Twelve months.
page 158} Q. How long have you known }.fr. BonneyY
A. I been knowing him for quite some time.
Q. How long have you known Lee W a.terfield?
A. I been knowing him fifteen years.
Q. He lives in the same neighborhood, does hef
A. Yes.
Q. You all gun together year in and year out.
A. No, sir.
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Q. You came from Knott's Island, didn't you T
A. Yes, sir.
Q. That is just across the water from the Ball Island
Club~

A. Yes, sir.
Q. Born and lived there all your life.
A. Yes, sir.
The prosecution rests.

·-.,

page 159 } EVIDENCE FOR THE DEFENSE.
WILLIAM L. BffiSCH,
a witness for the defense, being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Kear:
Q. Your name is W. L. Birsch?
A. W. L. Birsch.
Q. What position, if any, do you hold, Mr. Birsch?
A. United States Game Warden, employed by the United
States Department of Agriculture.
Q. How long have you held that position?
A. Since 1919.
Q. Yon held that position on February 4th, 1927?
A. Yes, sir.
Q. You still hold that position Y
A. Yes, sir.
Q. What position did you hold prior to that time 7
A. I was a state game warden, appointed state game
'varden in 1916, State of Virginia.
Q. Did you serve continuously as state game warden from
1916 to 1919, the time. you were appointed federal game
warden?
A. There was a period during the war when I was not with
the department. I went back with the department and was
with the state when I was transferred or accepted
page 160 } a position with the federal government.
Q. Does the enforcement of the federal laws
relating to game in the Back Bay section come under your
supervision ~
A. Yes, sir.
Q. Now will you please tell the jury what occasioned the
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visit of State Officers Capps and Mercer and yourself to
· the Back Bay section on February 4th, 1927?
A. Well, during January, I think tTanuary 28th, I was in
conference with the State Game Commission in Richmond,
they having lots of reports of continuous shooting after the
season. closed and night shooting in Back Bay section. It
was decided that we would try to apprehend some of the
violators. They instructed Officer Mercer, Warden Mercer
to report to me and work with me in the Back Bay section..
Warden Capps was already in the service on our boat two
months of November, December and January, employed by
the state. I instructed Warden Capps to remain on our boat
and Warden Mercer and I reported there on February 2nd..
We patroled the bay and at night time would work into the
different marshes. On February 3rd we were in the marshes
just south of Barber Hill Club. We heard on that night
a good many guns fired in the marshes north of Barber's
Hill Club.
Q. When does the season close for the shooting of wild
water fowl f
A. S'eason for migratory birds November 1st
page 161 ~ to January 31st. Season closed the last day of
January.
Q. Where did Officer Mercer report to you f
A. On February 1st in Norfolk. We proceeded to Back
Bay on the morning on February 2nd. We heard lots of guns
on the night of the 3rd, north of Barber Hill Club. We
couldn't get in there that night. Those marshes you have
to work a marsh at a time. So on the night of the 4thon the day of the 4th-afternoon, we went ashore about ·5
o'clock, somewhe're about sunset-just before sunset-about
a mile I would say south of Princess Anne Club.
Q. So the jury will understand it, where is the Princess
Anne Club?
A. Princess Anne Club ·is the club adjoining Barber Hill
Club on the north side.
Q. They don't kno\v \vhere. Barber Hill Club is. Explain
it in relation to Back Bay and the ocean. ·
A. It is on the east south of Back Bay, between Back Bay
and the ocean, strip of land lies there varying in width from
a mile and mile and a half to two or three miles the full
length of the bay.
Q. How long is Back Bay?
A. Back Bay. I would say is possibly ten miles in length.
That is Bay Bay and its tributaries.
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Q. There is a strip of land between Back Bay and the
ocean¥

A. And the ocean. Just used exclusivelypage 162 } practically exclusively for gunners-gunning
clubs.
Q. How far south of Virginia Beach is the north end of
Bay Bay, approximately?
.A.. Well, approximately 10--12 miles. Possibly 12 miles
south.
Q. So then Bay Bay begins ten or twelve miles south of
Virginia Beach ~
A. Yes, sir.
Q. How far -south of the beginning of the north end of
Bay Bay is the Princess Anne Club located Y
A. The Princess Anne Club is on 'vhat is known as North
Bay, tributary of Bay Bay. The Princess Anne Club comes
in south of Sand R.idge property. I can't give you the distance in miles. It starts on North Bay and works south.
Q. Now where did you land your boat in reference to the
Princess Anne property Y
A. We anchored our big boat off near 'vhat is called Big
Bend, I think that is what it is called, some point there about
a mile south of the Princess Anne Club house. That is my
judgment as to the distance. We then left the big boat,
Warden ~iercer, Warden Capps and I in a small boat, open·
boat, went over to the marshes, pulled out boat up on the
edge of the marsh and walked across the marshes then to what
is known as the Sand Flats. As we went over and got across
the flats, the sun was about setting, getting
page 163 } dark; we heard gun fire in the marshes a little
south of us. We proceeded in the direction of
those gun shots and at intervals there would be a gun shot
fired as ducks would possibly come in. We came across a
fresh automobile track. We followed this automobile track
going in the direction of the shooting. The shooting continued at imes and we must have gone, I judge, fully a mile
down south in this marsh or near a mile.
Q. Now let me ask you this. When you landed ·on the flats
in which direction did you proceed V
A. We proceeded east.
Q. Towards the ocean?
A. Towards the ocean. Until we had crossed the marsh.
We had rubber boots-hip boots-and then we came on the
sand flats.
Q. When you got to the sand flats, how did you proceed 1

·.
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A. We proceeded in a southerly course-southward. And
as 've proceeded along this automobile track hearing guns at
times in the marshes ahead of us, about 7 o'clock, near that
time, we came upon an automobile sitting off on the edge of
the marsh, and as we started in to this automobile we sa'v
three men coming out of the marsh.
Q. In what direction was the automobile headed 1
A. The automobile 'vas headed into the marsh.
Q. Give the direction by points of the compass or in relation to the bay and ocean.
A. It was ·in possible a little southwestward
page 164 ~ direction-·west by southwest, headed into the ·
marsh-the head possibly a little southwest. We
·
had not arrived to the car but within possibly fifteen yards of
the rear of the car. We were advancing to the car from a
northward direction and when we saw the three men COlJ:!ing
out of the marsh, we dropp~d to the ground, sand, flat bottom, little lo'v grass in that section.
Q. How far were the men from you when you first saw
them?
·
A. I would say fifty-sixty yards; possibly a little farther.
Possibly a little less.
Q. vVhat were the atmospheric conditions as affecting visibility that nightf
A. The sky was clear in the westward. The marsh was
the only thing between us and the horizon. The marsh grass
there probably would reach a man's waist probably in the
marshes. There was a little moon-just above the horizonnew moon. That was no light. It was a light sky above the
horizon. These men 'vere visible from the waist possibly up
coming through the marsh.
·
Q. What were the conditions relative to grass at the point
the other two officers and yourself were?
A. The grass there is possibly five or six inches highlow grass. J'ust on the endge of the niarsh. The car had been
run up on this low grass on the edge of the marsh.
page 165 ~ These men advanced-,ve were lying low to the
ground and· they advanced to the car, and one
of them put in the car a duck-it appeared to be a duck.
They stopped-the three standing together by the side of the
car. I paused a moment. We were on the ground. I was
in hopes they would put the guns in, but they didn't, and
when I had come to the conclusion I thought maybe they had
heard or seen us, I touched Officer ~{ercer, I siad, "Let's
go''. We three raised up, Officer l\iercer, Warden Capps and
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I. ~Iercer and Capps covered these men with their flash
. lights. I had no flash light. I said, "We're game wardens.
_ You are under arrest, men. Don't move''. Officer Mercer said, .''You are under arrest''. l-Ie put them under arrest.
We started to advance to these three men. Apparently! thought they had submitted to arrest and after we had advanced four or five yards, I will say within nine or ten yards
of these men under the flash light, without any warningquick, ''Stop! Don't come another step ! Don't come any
closer!'' They threw their guns up on us.
Q. How many voices did you hear?
A. I heard two voices-two men talking. One used the
expression, ''Stop! Don't come any closer_!'' The other
used the expression, ''Don't come another step !'' Those
were the two expressions I heard. The guns gleaming in the
light of these flash lights, it appeared to me one was pointed
right at my head. My first thought then-I
page 166 } 1:ealized-my first thought was to protect myself
and get from under the shot. I feared_ and
realized then I 'vas about to be shot at. I jumped a little to
the left, and fell to the ground. The lights went out. As I
looked up trying to bring my gun into play this man fired,
the one closest to the car. Fired. There was a volley of
shots. I shot. He fell, and I saw the other man fall. About
that time I noticed a third man running from the car southward or to the left of the car. He continued to run until
I lost him in the dark. He ran out qf my sight in the dark.
\Ve got up. One of the men on the ground was groaning.
The other 'vas talking, "I am shot l I am going to die!"
I ran to him. I took his gun away from him. I don't recall
now whether his gun was in his hand or at l1is hand.
Q. Right there, Mr. Birsch. Can you tell the jury how
many shots were fired by the hunters?
·
A. I can't say over one shot. I wouldn't be positive that
they fired more than one. I wouldn't say they didn't fire
more than one. One blaze, ball of fire that came right out
as I dropped to the ground went right over our heads.
Q. Will you state whether or not that was the first shot
fired?
A. That was the first shot fired at this place. They had
fired other shots earlier in the afternoon-somebody had in
the marshes. That is the first shot fired after 've placed
them under arrest. Then I returned the fire the
page 167 } best I could, realizing if those men were not
stopped I would be killed and possibly the rest
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of us oe killed. That was my belief from the tone of voice in
which those men spoke. I knew they meant what they said.
They were desperate.
Q. Mr. Birsch, will you state how many times yon -firedf
A. I fired twice.
-Q. Did you hear the other wardens fire f
A. I could hear a volley of shots. I couldn't distinguish
ti1e number of shots fired. There was just a rapid volley
of shots.
Q. You say then you went up to the automobile and you
found two men there-?
A. Yes-, -sir.
Q. Just tell the jury where the men were at the time you
went up to the automobile.. Their location in reference tO'
the automobile Y ·
.
A. Well, the man identified as Bonney-I didn't know any
of those people-was on the ground, possibly five feet-four
or five feet from the right side of the car at about abreast
or between the front and the rear door-off about the middle
of the car. Along the front door possibly. On the right
side. The other man who was identified as Waterfield was·
possibly. eight feet, maybe a little more-ten feet-eight to
ten feet from Bonney northward and a little bit to the westward of him. He fell back. When Bonney firedpage 168 ~ that is the ~an .with the double-barreled ·gun and
we returned the fire he dropped-sank right .
down. The otller man took a step to his left or wheeled
as if to step and fell over.
.Q. How far was he from the point where Bonney fell?
A. He was about eight to ten feet from the point that
Bonney was found lying on the ground.
_ Q. How far was Waterfield from BonneyY Show by some
distance in the court room.
A. I would say Bonney-W a.terfield was a distance from
Bonney possibly about the distance from that table thereabout the length of your table you have in front of youabout that distance-not quite that distance.
By Mr. Barron:
Q. From here to that point!
A. Yes, sir.
·
By the Court:
Q. You mean the end of the table 7
A. Along where about Mr. Barron is sitting ·to this table.
About eight to ten feet.
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By Mr. Kear:
·
Q. How far was Bonney from the right side of the automobile?
·
A. About five feet-four to five feet just off the side.
Q. You say you don't know how many shots were fired at
the wardens?
page 169 } A. I can't say that they didn't fire more than
one or I wouldn't say they did fire more than
one. Because after that one shot was fired we returned the
fire and it was all in just a second. The firing was very rapid
and I am not positive that they fired more than one shot or
just fired the one shot.
Q. Were all the shots fired together in a second-in a
volley?
A. Right in a moment, as rapid as could be.
Q. Any shots fired after the volley?
A. No, sir.
Q. How were you armed, lvir. Birsch?
.
A. With a pistol. 45-automatic government pistol.
Q. How was :Nir. Capps armed?
A. He had a 45 automatic pistol.
Q. Ho'v was Mr. 1\llercer armed~
A. Mr. Mercer had an automatic shot gun. ·
Q. l~ gauge?
A. 12 gauge shot gun.
Q. Now what did you do after you came up to where the
two men were lying on the ground?
A. I came up to Bonney, took his gun up and I noticed that
the gun had the safety off, ready to shoot. I thre·w the safety
on the gun. I called to the other two wardens who then were
standing in advance of the car. I said, "Come,
page 170 } let's put these men in the car, take them to the
hospital". I said, "Let the other man go". So
they came to the car and we put lVIr. Bonney in the car
first-the one identified as Bonney. And we put Waterfield in the car. I put the guns in the front seat of the car
and lVIr. Mercer got in to drive the car, and I sat in the front
seat, held the guns with one hand, had hold of ~Ir. Bonney
in the rear seat with the other hand. :Nir. Capps sat on the
side of the car on the door and was holding· the men in the
car. We left that point of the marsh; my instruction was
to take them to the hospital as quick as possible. We drovecame out of there as best we could. I can't tell you just the
course, but 've had to zig-zag on account of same-some little
hills in sand here and there. We got to the beach and there
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we proceeded north on tl1e beach to Virginia B.each-drove
to Virginia Beach as rapidly as posf?ible and from Virginia
Beach into Norfolk to St. Vincent's Hospital-as rapidly as
we could. We arrived at St. Vincent's Hospital about 9
o'clock. Had the attendants of the hospital come out, took
these men up and there they told me they were dead. I asked
them at the hospital then to notify the Police Department
which they did. In our drive up the beach from Virginia
Beach into Norfolk-! don't recall Waterfield's ever saying
a word other than groaning-this groaning stopped. Bonney said, numbers and numbers of times, ''I am dying. Take
me somewhere. I am going; to die. You are going to kill
me''. I said, ''We are driving you to the hospital
page 171 ~ as fast as we can". I said, "What's your name?
Who are you?" I asked him that question I
guess numbers of times. On one occasion he said, "I have
got no name'', when I asked him what ·was his name. When
we neared the city limits of Norfolk-when 've neared the
Virginian Railway then Bonney practically stopped talking.
I don't know just what time the men died. Couldn't say.
Didn't know that they 'vere dead until we were in the hospital.
Q. 1vir. Birsch, tell the jury just where the guns were
.found that you brought in.
A. Well, the double-barreled gun was found by J\fr. Bonney. As I said, I can't recall that his hand was ·on the gun
or was lying right by him on the side. Picked that up. The
other two guns were picked up by Officer Mercer. One of
them was in advance of the ear-in front of the ear-on the
ground just in front of the car. I don't know just how
many step~, and the other gun was in the hands of Mr. Waterfield.
Q. What, if anything, did you find in the automobile?
A. I found in the automobile one widgeon duck and a bag
of shot gun shells.
Q. N o'v coming back to when yon got to the hospital,
you say you notified tl1e police. In pursuance of that notice
did any policemen come to the hospital?
page 172 } A. Yes, sir, I was approached by one of the
city detectives. I don't recall his name. And he
told me l\{r. Nowitzky would be there in a little while. I
was laterMr. Barron:

(Interrupting) I can't hear.

A. (Continued) One of the city detectives-! can't recall
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his name, told me that Officer Nowitzky would be there in a
little 'vhile. Later I was interviewed and talked with Officer
Walker and Officer Spt::mcer.
Q. Is this at the hospital~
A. This is at the hospital. Officer Nowitzky came in and
I made l1im the statement. I told him 've had been after
night shooters Back Bay section, and that 've came upon these
three men, and when 've put them under arrest they opened
:fire on us and we returned the :fire, and here is the result.
I gave him the guns and told him we had made no examination of the guns except to put the safety on, and to please
examine them. He did examine them at the hospital. Then
he carried them to the detectives' office later. They took
from the bodies of the two men numbers of shells and other
things which Detective Nowitzky took. He told me then to
go up to the central station, that is the detectives' stationInspector Petty's office.
Q. Talk louder. You went where?
A. They told me to go to Inspector Petty's office and I
went up to his office; later Nowitzky came up with
page 173 } the guns. I phoned you, Major Kear, that time.
I made a statement then of the facts as I have
told here to Inspector Petty and yourself. ·
Q. The statements YQU made here are the same as you
made to Inspector Petty?
A. And yourself, yes, sir.
Q. After that, did you request the police to take any
action?
A. Yes, sir, I asked them what must I do. We brought in
two men who were dead. They got in touch with Judge
White who instructed us to be there at 11 o'clock Saturday
morning, and then I requested the officers to make a trip to
Virginia Beach and go out to this place, Bay Bay, and look
the situation over and see just what was there to be found
in the shape of additional evidence; that when we left there
the men were not dead and it was my first thought then to
take thP.m to the hospital for relief. After they were dead
and I found out they were dead I requested these officers
to go back, :find this spot and see what was there in the shape
of evidence.
(i. You sent Officer Capps with them?
A. Yes, sir. Detectives Nowitzky and Walker went with
Capps.

Mr. Kear: Witness with you.
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page 174

~

CROS'S EXAMINATION.

Mr. Barron: Mr. Stenographer, go back to the testimony
about.three minutes ago in which the witness related his conversation with the officers at the hospital. Read it over to
the witness and I am going to ask him to listen to it carefully and state whether or not it is a correet statement..
Stenographer: (Reading) "One of the city detectives-!
can't recall his name-told me that Officer Nowitzky would
be there in a little while. Later I was interviewed and talked
with Officer Walker and Officer Spencer.

"Q. Is this at the hospitalf
"A. This is at the hospital. Officer Nowitzky came in and
I made him the statement. I told him we had been after night
shooters Back Bay section, and that we came upon these
there· men, and when we put them under arrest they opened
fire on us and we returned the fire, and here is the result.''
(Page 213 of the transcript.)·
By Mr. Barron: ·
Q. Is that a correct statement of itf
A. That is a correct statement. And on the following Monday·
Q. (Interrupting) Wait one minute. That is all I asked
you. You heard that right and that is a correct
..
page 175 } statpment?
A. I made an additional statement to Detective N owitzky on Monday.
·
Q. I am asking you about that statement made that timet
A. That is a correct statement made to Officer Nowitzky at
the hospital.
·Q. In that statement you stated to Officer N owitzky that
''they opened :fire on us and we returned· the fire'', didn't
you?
A. Yes, sir.
Q. So when you told that to Officer N owitzky fresh after
the shooting you told him that the hunters-not one, but th~y
opened fire on you?
A. I said ''they''. I used the expression ''they''.
Q. I just ·want to get that clear so there can be. no question about it.
A. I told him I couldn't say whether there was more than
one gun fired. I know one gun was. fired. At the time I
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didn't know which was the man who fired the gun. Later the
man who fired the gun 'vas identified as Bonney.
Q. You testified earlier in your examination that you
weren't sure more than one gun was fired.
A. I said I wouldn't say there was more than one gun or
wasn't.
Q. Isn't the reason why you now state and then stated
to the jury that y9u couldn't be positive that more than one
gun was fired, though you admit you told the police officers
first that they fired, is because that you know
page 176 ~ that the ground has been searched thoroughly and
there isn't. but one empty shell and that was in
the gun of Bonney Y
·
A. No, sir, my phraseology or the word ''they'' 'vas, used
because it was a party of gunners. When I said "they" I
didn't mean the three fired on us. I meant there was a gun
fir~d by one of the three people.
Q. You didn't mean what you said 'vhen you told Nowitzky that they opened fire?
A. I meant "they"-the party of gunners-fired one gun.
Q. Don't you know the difference between ''they'' and
plural-op~ned fire, and one man opened fire?
A. I know the difference between "they" and "one".
Q. They is plural and indicates more than one, doesn't it 1
A. It indicates more than one in the party.
Q. But the first statement you made to the officer after
the shooting was that they-th~ plural-opened fire~
A. The party opened fire on us. Yes. One gun.
Q. N o,v, l\1:r. Birsch, 'vhen these men came up to the car,
were you, l\{ercer and Capps lying down, reclining or standing up~
A. When we first sa'v them we were standing up and we
dropped to the ground to conceal ourselves as much as possible. To my near~st recollection as close to the ground
as I could to keep my eyes up 'vatching the men coming into
the car. My purpose was to conceal my~elf from
page 177 ~ those men coming in.
Q. So that is your position when the men got
to the carY
·
A. Yes, sir.
Q. They couldn't see you Y
A. Well, I don't know. I tried to keep tl1em from seeing
me. That was my intention-to keep close to the ground.
Q. Were you or the two wardens with you making any
noise?
0

0
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A. Well, I can't say whether-! was trying not to make any
noise. My purpose "\Vas to conceal myself from those men.
Q. If you three o·fficers ,were trying to conc~al yourselves
you, of course, were not making any noise ?
A. Trying not to.
Q. You were out on the sand, lying in some low grass.
There wasn't anything to make any noise unless you all made
it?
A. Nothing to make any noise unless we made noise. They
were talking; they were coming up to the car single file.
Q. It was light enough for you. to see Waterfield throw a
duck into the car?
A. I could see those men from the waist possibly up. From
the horizon over the marsh the sky was light. I saw them put
this object in the car that I identified as then and thought then
as a duck and I found in the car a duck.
Q. What did you three men do then T Did you rise and
start forward?
_page 178 ~ A. No, sir. For a moment we kept our position
on the ground. I was in hopes maybe they would
p:et in the car or put the guns in the car. They didn't do
that and I thought then maybe they heard us or .had seen us
and I touched 1\fercer and said, "Let's go".
Q. Then what did you doT
A. Then we all three rose, Mercer and Capps threw a flash
light on these men at the car, and I told them we were game
wardens, "You are under arrest, men! Don't move!" Officer
.~fercer said,' 'You are under arrest, men".
Q. All right.
A. Officer Niercer was to my right, and Oapps was to his
right.
Q. What did the men do when you all got t~p-advanced
towards them and made the remarks to them that you
stated¥
A. We made the remarks-! put them under arrest-told
them who we were-put them under arrest before we started
to advance, and as I said, then 've started to advance. And
they made no motion whatever until after we had advanced
four or five yards.
Q. Then what motion did they make?
A. They 'vhipped their guns up, said, ''Don't come another
step! Don't come any closer!''-.two men talking, with their
guns to their shoulders, and the flash lights on the gunsI saw the guns glitter iri the light and I saw the
page ~79 ~ gun pointed at my head. I realized I was about
to be killed. My first .thought 'vas to keep from
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under that shot. I made a jump and dropped to the ground
to the left. Bringing my gun into play as fast as I could.
As I looked up covered these men fully realizing unless they
were stopped we would be killed. They shot.
Q. In which direction did that ball of :fire come? Come
toward you or not~
A. It came towards us in a westerly direction, coming from
the westward in an eastern direction, right over us.
Q. Waterfield you know is a guide~
A. I know he is a guide. I didn't kno'v him personally.
Q. You knew Bonney was a guide?
A. I didn't know it at the time. I know now they were
guides. At that time I didn't kno·w who these men were.
Q. Reputation of being good shots?
A. I didn't kno'v Bonney or Waterfield. Didn't kno'v them
personally or their reputation.
Q. Didn't they have the reputation of being good shots f
A. I didn't know their reputation as shots.
Q. Aren't most hunters and guides good shots?
A. Some are pretty good and some are not. There are
some exnert shots and some pretty poor shots act as guides.
Q. Will you explain to that jury if it .was light enough
for you to see a man throw a duck into the car
page .180 ~ and ·these three men covered you with a gun and
shot shells shot No. 3 and 4 to a shell, how they
happened to miss you 1
A. Well, I told you I jumped to the left and went to the
ground. My pu.rpo~e was ·to get under the shot.
Q. Did you hear any shot go by your head?
A. If I did I didn't recognize it at that time.
Q. Wouldn't you have heard it?
A. If I had been listening for shot to go over I might have
heard it. If that 'vas, my only purpose-to listen. I had several purposes in mind that time. One was to get under the
shot and the other was to try to protect myself against further shots.
Q. Now at the time you gentlemen opened fire on themI am talking now about the game wardens shooting at the
hunters-one of the hunters had fired at you and all three
had their guns up and covered·youQ. I can't say all three had their guns up covering us.
· Q. You saidA. There ''rere three men there when they· came up to the
car. When they threw their guns up ·two men spoke, and when
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I came down I c·ould only see- two- men. The third man dis.:..
appeared.
.
Q. Did those two men nave their guns towaFd you and
shootf
A. One of them did. Q. Which two men were they f
A. Bonney and Waterfield. It is possible both
page 181 ~ of those· shot and the flashes appeared as one·
flash. I know there was a report and a shot. If.
they both shot then they shot at the· same time.
Q. Was it light enough for Mercer to shoot Capps down t
~

Mr. Venable: Shoot who down?

Q. 8hoot.Bonney down, wasn't it?'
A. ~Ir. Bonney got shot down.
Q. It was light enough for you to shoot Waterfield down,.
"\Vasn't it?
A. Waterfield got shot down, yes, sir.
Q.. Just as much light for you to shoot them down as for
them to shoot you down, wasn't it Y
A. Well, I don't understand your question.
Q. All right. They had you all covered. Yon were .standing up-and I1ad you all covered with a gun. They had plenty
of time· to pull the trigger before you could dropY
A. They pulled it mighty quick when I did drop.
· Q. The trigger could be pulled and hit you before you
could hit the ground Y
.
A. A man .may be shot without any warning. After he
gave warning he had very little time before I was out of his
bead of the gun. ·
Q. Explain this to the jury. If these men were covering
you as you stated and fired at you before any shot 'vas fired,
when Mercer shot this man Bonney why was it
page 182 ~ that he shot him in his left sideY Why didn't he
shoot him in front Y
A.. I haven't seen any evidence that Bonney was shot in
the side.
Q. The doctor testified four of the shots entered through
his left arm-from his left side-and one went in here. One
went in here. I£ he was shooting at you how did that sh.ot
ever get in the. side if he was facing you Y
A. I would say ir he \'las pointing his gun at me-I am here
like those gentlemen in the jury box-and !iercer then is to

-
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my right-if he was pointing the gun to me like this his left
side would be right straight to lYiercer.
Q. If that is your explanation then talre that shot gundouble-barreled shot gun-look in that stock. 'l1hat is a steel
jacket 45-caliber buller in that stock, isn't it Y
A. Well, I can't see the bullet. I presume it is.
Q. It looks like it, docsn 't it?
A. Well, I would say yes, it looks like a 45.
Q. Take that gun up and point it at me. You say he was
to the rig·ht. How did that bullet ever get into the left side
of the stock?
A. You ask me a question-the only way I can tell you
is to give you theories.
.
Q. I'll take your theory. If he was facing and pointing
the gun at you ho'v did that bullet enter from the left side
straight into the side of the stock. I '11 let you
page 183 ~ offer any theory to the jury you can offer.
A. The only thing I would say would be a ·
theory. The man was standing up where all shot in a volley.
You say he was hit in the left arm~ Did you say he was hit
in the left arm?
Q. Yes.
A. If he was hit in the left arm and 1viercer shot a little
ahead of me that possibly may have that gun up and I shot
it caught the left side of the stock.
Q. It 'vould have caught the right side of the stock?
A. No, it would have caught the left side.
Q. That is your theory. If that gun was there and he had
the gun to his shoulder, the bullet would have to come through
his body to get to the stock?
A. I didn't say that. The stock would be between he and

I.

Q. Did you see tluit automobile?
A. I saw it there and came in-drove into Norfolk with it.
Q. Did you see that hole in through the top?
A. No, sir, I haven't examined that hole in the top.
Q. I am going to ask you to go out now and examine it. It
is standing right outside.

Note: \Vitness goes out and returns.
Q. Did you examine the hole in the top of that automobile
of Waterfield's 1
A. I looked at the hole in the top.
Q. How was that put there?

r
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page 184 ~

A. I can't tell y·ou. I don't know how that was
put there.
Q. Would you say the shot all scattered through the top¥
A. Yes, sir. Shot through evidently with a shot gun.
Q. Evidently with a shot gun. Now you say there was one
shot fired and that that shot was :fired at you. That is all
the shots you now say you are definitely certain of?
A. I am definitely certain of that, that that shot wasn't
fired through the top of the car.
.
Q. Then explain to the jury whether yon think that hole
in the top was made by buckshot¥
A. Well, it was not made by buckshot.
Q. _Did W a ter:field shoot ?
A. I can't tell you. I told you that I am not positive.
Q. Why don't you know T He was there and you had him
covered and the lights right on him. Why can't you say that
. Waterfield shot?
A. That shooting there was IQ.ighty fast.
Q. What shooting was mighty fasl?
A. After they shot the one shot all of us shot fast. Bonney
shot right with us.
Q. Did Bonney shoot fast?
A. Bonney shot :first. I don't recall his shooting any more.
Q. You do recall Bonney shot?
A. The man identified as Bonney; the man who sank right
down is the man that shot.
'page 185 ~ Q. The blaze was to you and it was pointed at
you and the blaze came to you?
A. The gun appeared to be pointed at my head when I
first saw it. The blaze came out right toward me, straight
over our heads.
Q. Then it couldn't be that shot fired by Bonney that went
through the top of that automobile Y
A. No, sir, it couldn't be that shot.
Q. Now, can you tell the jury that night how anybody :fired
that shot through the-top of that automobile? Can you offer
any suggestion 1 I thro'v the door wide tpen to you.
A. I know nothing about. that hole in the top of the car.
I didn't put it there and didn't see it when it was put there.
All I lmow the shot Bonney :fired didn't go through the top
of the car.
Q. Because it came to you. Now there isn't but one empty
shell found in Bonney's gun and no other shells found that
indicated that they came from Waterfield's gun. So Waterfield couldn't have shot through the top of it, could he~
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A. I don't know what Waterfield did. I don't know that
tbat hole was put there that night.
Q. That is a question for the jury to decide, whether it
was put there that night or not.
A. I don't know it was.
Q. But you can't offer any explanation of how
}>age 186 ~ Bonney's gun fired at you. You know that shot
didn't go through that automobile?
A. Bonney fired at us and in my belief to kill us.
Q. And that empty shell in Bonney's gun is the shell t~a~
was fired at you?
·
A. Fired at us, yes, sir.
.
Q. And the liole in the top of the automobile was not made
by buckshot?
A. Not made by buckshot.
Q. Those holes indicate they were fired from sort of front
side of the car and not from the direction in which you stood
anyhow?
A. Yes, sir, the hole was fired evidently from the front of
~~~
.
Q. If I am Bonney and here is the automobile and Bonney ·
as W ater:field 's son says was putting the gun into the automobile when the firing started, the shots in the side and in his
arm and the bulletMr. VP.na.ble: (Interrupting) Mr. Barron, I object to the
question because Mr. Bonney's (Waterfield's) son specifically says he doesn't know in what position the gun was in
his father's hand or in Mr. Bonney's hand when the shot
was fired.
The Court: Sustain the objection.
Mr. Barron: Withdraw the question.
page 187 }

Q. When you picked Bonney's gun up you said
the safety was off~
A. Yes, sir, it was ready to fire.
Q. It was ready to fire~
A. Yes, sir.
Q. It is a hammerless double~barrel Parker shotgun, is it
not? Look at it.
A. Yes, sir, it is a hammerless gun.
Q. Whether the safety is on or off they always stand
cocked, don't they f
A. Well, what is your question~
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Q. In a hammerless gun when it is in safety it means that
the triggers won't pull?
A. Yes, sir. The triggers won't pull 'vhen it is in safety.
That is, if it is in perfect working order.
Q. When it will shoot you call the safety off7
A. Yes, sir, ·off.
Q. And when you found Bonney your recolle·ction is his
hand was on the gun and the safety was off¥
A. The safety was off. It was ready to shoot.
Q. Now, when you all left there that night you say you
turned-drove across the sands to the beach and then drove
on up to Virginia Beach and you follo,ved the Virginia BeachBoulevard to Norfolk¥A. Yes, sir, we drove up the beach as rapidly as the car
'vould go, full speed, and turned in 'vhen we got
page 188 ~ to the concrete boulevard we drove up and turned
to our left there I think at 17th Street and came
straight to Norfolk without a stop and at full speed.
Q. Right up the Virginia Beach Boulevard in Princess
Anne Co.unty until you struck the Virginian Railway and then
on right into Norfolk?
A. Right into Norfolk, nearest route to St. Vincent's Hospital.
Q. Why didn't you stop at Virginia Beach and give .these
wounded men assistance there 1 Didn't you kno'v there are
four or five doctors there?
A. I presume there are doctors there but I didn't kno'v
any doctors there. I know there is no hospital there and my
thought was to give them aid and I figured the hospital was
the only place.
Q. And all the way up to Norfolk one of them was talking
and the other 'vas groaning 1
A. The other was groaning. He stopped groaning and the
one talked until we neared Norfolk City here proper. And
then he stopped talking. At times it looked like he wanted
to get up and jump· out of the car. I was holding him by
one hand.
Q. Waterfield, I believe you said, was standing back from
Bonney, didn't you?
A. Waterfield was on a parallel aside of Bonney-to Bonney's left.
page 189 ~ Q. But back.
A. He fell to the back but he was standing
beside him the first time, both very close together. ,
Q. vVas he covering your party with a gun, too 7
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A. My recollection is, sir, both men threw their guns up.
Both men talked. The spotlight was right down the barrel
of the gun.
Q. So you were bound to see them~
A. I did see them. I thought my .head was about to be
blown off.
Q. They were facing you. I am giving you a wide latitude. If Bonney was co~ering you and Waterfield was facing
you covering you, why wasn't he shot in the stomach? \\That
was he doing shot in the back! I am giving you a wide latitude¥
A. You ask me about the wounds. I didn't examine the
body or the wounds.
Q. The jury would pass on the question.

By Mr. Venable:
Q. Were you in here when Doctor
about the wounds'
A. No, sir.

~IacDonald

was telling

By Mr. Barron:
Q. The doctor testified that he had seven buckshot in his
back.
1\'Ir. Ashburn: Also he had two or three in front.
page 190

r

Q. (By l\'[r. Barron) No. One hole in front.
He couldn't say whether it entered ther·e or went
through his body. A bruised place on his chest where a bullet
glanced. If he was facing you when J\.Iercer shot and you
say he fell right in his trackA. (Interrupting) Bonney fell in his track.
Q. Ho'v about Waterfield?
A. I told you \¥aterfield staggered and turned and fell.
Fell about eight feet from Bonney.
.
Q.. If he staggered if he was facing and staggered he must
have been shot to make him stagger 1
A. When I say ''stagger'' now I don't know whether that
is the proper word I must use for you.
Q. It ma)r be an unfortunate word to use. Which way did
he stag-ger and turn? Towards the ocean?
A. He turned to his left. He turned northward and fell
over?
Q. It 'vould be to the west then?
A. fie was facing the east.
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Q. Well, if he turned, which way did he turn~
A. He turned northwardly. He turned around and fell
over. He fell possibly in a northwestward position from the
position he was facing east.
Q. Now, what made ~im turn? You say he staggered and
turned-if he wasn't shot?
page 191 ~ A. I presume he was hot.
Q. Don't you kno,v, Mr. Birsch, you are trying to do anything you can for Officer Mercer Y
Mr. Venable: If your Honor please, I submit that is not
a proper question.
Mr. Barron: I 'vithdraw it.
Q. You know that you are charged, of course, with th~
same thing. Don't you know that this man Waterfield was
running in a northerly direction and when the fusillade of
shots started that Bonney fell and that Lee Waterfield started
north and was shot in the back, and that Lonnie Waterfield
was running south and when he got past the automobile that
a shot went over his head?
A. I know they were. not. I kno'v that Lee Waterfield was
not running north. I know that he was standing still and
that he took possibly one stop to the left in a turn and plunged
forward down that way. With his back to me. I know he was
not running. And I know that young Waterfield .was not
shot at by me.
Q. I don't think he was shot at by you?
A. And by no other officer in my party to my knowledge,
and that young Waterfield ran out of my sight standing
up. If he fell down then he fell down after he had gotten
so far that I couldn't see him for the darkness.
Q. Nobody claims, Officer Birsch,that you fired
page 192 ~ at young Lonnie Waterfield. He said he heard
the shot fired over his head. There is no claim
made you .fired it. But that is the only explanation you can give us when Lee Waterfield was covering you
as to how he got shot in the back?
A. My only explanation is these shots in the back were
shot there-it was a flurry of shots and as he turned he got
these shots in the back. But he was not running; he didn't
run. The only thing he plunged and he fell in the plunge
forward and dropped within eight feet of where Bonney fell.
Q. Now, Mr. Birsch, let me ask you something. · We differ
on that point.
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A. I am positive.
Q. If that is correct, will you explain to that jury this
situation? You say that one man was up towards the front.
Lonl).ie Waterfield said he was up to the front of the car by
the hood. Next to him was Bonney and Waterfield came towards him and put the duck in the back of the car or the
rear seat. And then this thing started. That was towards
you. How did Waterfield ever get back past Bonney, past
his son and ten feet north unless he was running¥
Mr. Kear: Now, if your Honor please, we object to that
question. Counsel has attempted to recite evidence and recited it incorrectly.
Q. Well, didn't you .say that Waterfield-·I withdraw the
question. Didn't you say that the rear of the car
page 193 } was towards you and the other game wardens?
A. Yes, sir.
Q. Didn't you say W aterfi.eld came to the side of the car
on the north side and put a duck in the back part of the
car?
A. I didn't say it was Waterfield. I said one of them. I
didn't know either one and I couldn't identify one from the
other.
Q. Didn't you say the one that was identified as Waterfield threw the duck in the car?
A. No, sir, I said one of the three put the duck in the
car. I couldn't pick the man out who put the duck in. They
stopped and came together. It might have been Waterfield
or Bonney or his son.
Q. The uncontradi~ted testimony is that Waterfield killed
the duck.
A. That is all right. I didn't say who put it in the car,
and I don't know who put it in the car. One of them put
it in the car.
Q. Didn't you say that Bonney was closer to the car and
Waterfield was down in your direction Y
A. I said that the three were standing abreast of the car,
right side of the car.
Q. Tell the jury which one was closest to you.
A. Well, I don't think there was any material
page 194 } difference as to either one of their closeness.
About right together. Standing in a radius of
four or five feet, pretty close together. Right there.
Q. You say the light was right on them. You couldn't say
which one man was closest to you Y

In -the Supreme Court of-Appeals of Virginia.

176

_A. I- can't _say who was closest to me. I know Bonney
was closest to the car when the shooting started because he
'vas identified as Bonney. The man closest to the car was
identified as Bonney. I didn't know the man before.
Q. If you could by their subsequent identification place
Bonney-in his position why couldn't you by their subsequent
identification place Waterfield in his position?
A. I do place Waterfield in his position w:hen he fell. He
was identified as Waterfield.
Q. He fell ten feet from Bonney Y
A. About eight feet, yes, sir.
Q. Northwardly, toward Virginia Beach.
A. I wouldn't say it was not ten feet. He is a tall man ..
Q. -That was in a northerly direction, going a'vay from
you, wasn't it Y
A. It was northerly of the car.
Q~ Wasn't l1e going away from yon-1 He was farther away
from you than Bonney Y
A. He fell father from me than Bonney, yes, sir.
Q. Now, I hope I also have you correct in your
page 195 ~ statement that you game wardens fired in a volley. That is correct, isn't it f
A. No, sir, we fired. I can't say we fired in a volley. There
was a volley of shooting-volley of reports from guns and
pistols.
Q. That is a vqlley.
A. That is a volley. I don't know what those men to my
right did. When that gun was thrown up there I was protecting my own head.
Q. You don't know whether your party fired first or they 1
A. I know they fired first. I couldn't see my inen to the
left. I heard other shots but Bonney fired before any of us
fired. And after Bonney :fired then there was a volley of
shots. I saw Bonney fall and I sa'v Lee Waterfield fall.
Q. Were the shots fired by you wardens together in a
volley?
A. I guess all nine shots fired by us were fired in not more
than two or three seconds, as fast as they could be shot.
Q. Will you explain to tlw jury how Mr. Whitehurst and
his brother and _the other gentlemen heard a volley and then
one of them remarked to the other, '' S'omebody has a good
crawl on geese", and the other said, "Appears so to me'',
and then a bang! and then another bang!
~Ir.

l{ear: I object to that question, if your I-Ionor please.

0
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He is asking him to explain the testimony of some other
witness as to what he heard a mile and a half
. page 196 ~ away from this scene and this witness testified
he heard no shots afterwards. He is not called
upon to explain the other witness' testimony. That is a
question for this jury; not for this witness.
The Court: He is under cross examination. Of course
he is not bound by the testimony of a witness. for the Commonwealth. If he knows of any fact that may explain it he
may answer.
Mr. Kear: He is asking him why this witness said that.
Mr. Barron: I will change it in a slightly different form.
The Court: You need not change it. I overrule the objection.
1vir. Barron: I'll change the form of the question.

Q. If yo:ur statement is correct, all shots from your party
came in a volley. You are positive that there wasn't any
distinct interval of time and then a shot a.nd another interval and another shot~
A. I am positive there were -no interv~ls between our
shooting-after we shot a whole volley of shots. After that
volley of shots there was no more shooting by us. There was
no shooting after the volley, no one shot and then a time
and then another shot. I didn't hear them myself.
Q. We get that clear, that the shots from your
page 197 ~ party 'vere in a volley. Did Waterfield shoot
after that?
A. No, sir.
}fr. !{ear: W"hich Waterfield'
Q. Lee Waterfield. After your volley was fired did Waterfield shoot 1
A. No, sir, he didn't shoot. He was on the ground.
Q. After your volley was fired did Bonney shoot 1
A. No, sir.
Q. Did young Waterfield shootf
A. No, sir. .
Q. So tha:t after your volley was firedA. There was no more shooting by us.
J\1r. Barron: That is all.
By the Court :
Q. Do I understand you to deny the statement which one
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of the officers said the wardens made to the effect that your

guns were leveled along with your searchlights on the hunters
before the hunters fired?
A. I didn't make any such statement as that myeslf.
Mr. !{ear: No officers said he made any such statement..
Q. (By the Court) Did you hear any of the co-defendants
make such statements to the officer?
A. No, sir.
Q. Were you presentpage 198 ~ A.- Neither one of them made aQ. (Continued) when any of them made a
statement?
A. (Continued) statement to the officers in my presence
at the hospital. I made the only statement to Nowitzky at
the hospital about this affair. ·
Q. Is it a fact or not that the wardens pointed their guns
at the hunters along with their flash light before the hunters
showed any action of shooting at the wardens~
A. No, sir.
Q. They didn't Y
A. They did not. The two wardens had their flash lights
in their hands, pointed at the men, and when they lifted up
their guns they came up in the light of the flash light and
glistened. I dropped to the ground an~ 'vhen I looked .up
the flashes were out.

Bv

~Ir.

Barron:

·Q. You are friendly with Officer N owitzky7

A. Yes, sir.
Q. Friendly with the other two officers?
.
A. Yes, sir. I didn't hear the statements made. 1 say
we didn't have the lights shining down the barrels. My
statement is and the facts are that they had the lights in
their hands on these men and not looking down the gun barrel
on them when we started to them. I was down on the ground
looking up myself.
Q. You· didu 't have a light yourself?
page 199 ~ A. I did my own shooting.
Q. You don't know whether those lights were
on the men when ~{ercer and Capps fired or not?
A. I know they were not on those men.
Q. You know they were not on?
A. Yes,_ sir. The lights were out when they fired.
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Q. How do you know the lights were out when you say you
didn't see them fire Y
•
A. I heard the firing and the lights were not on. The lights
were off.
Q. You don't see with your ears. You see with your eyes.
How do you know?
A. I say the lights were off the men. The lights were
out.
Q. Off what men~
A. Off the two men that" were killed.
Mr. Barron: That is all, sir.

RE-DIRECT EXAMINATION.

By Mr. Kear:
Q. Mr. Birsch, when the hunters threw the guns on you
how close were they~
A. They were close enough to touch each other. They were
standing together-right together.
Q. You say when they came out of the marshes they were
in single file, one back of the other 1
page 200 ~ A. Yes, sir, appeared that way to me. I could
.
see them against the horizon from the waist up,
one following the other right to the side of the car.
Q. And after this one man put an object into the car which
you later ascertained to be a duck, they formed· a group by
the side of the car?
A. Yes, sir, they stayed right there.
Q. Where were they standing with relation to the car?
A. They 'vere standing within I guess three or four ( ?) the
nearest man to the car.
Q. Opposite what part of the car?
A. I would judge from the position I was in they were
possibly beside the middle of the car, maybe the front door
of the car. On the side.
Q. Yon state that the officers as you came up you were
spread out? •
A. Sir. .
Q. The three of you in a line Y
A. No. We were down on the ground right together.
Q. As you came up to the car!
A. We were walking abreast-beside each othe·r. I wa·s
on Mercer'c left and Capps was on the right of Mercer. Mercer was in the middle and possibly a little in advance oi me..
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He might have been a little in advance. He had one of the
lights. Capps had the other light. He might have been a
little in advance.
Q. Now at the time the hunters opened fire on
page 201 ~ you what was your impression then as to the
number of shots fired by the hunters~
A. My impression at the time they fired-I didn't kno'v
how many times they fired. I Irnow they fired that shot and
I don't know if they fired more than that. Because there
was a volley of shots right after they fired. That is the
only flash I can recall, that one flash.
Q. You :fired twice¥
A. Yes, sir.
Q. Ho,v many cartridges. did you have in your. revolver f
A. I don't know how many cartridges, but after I finished
.
firing I had two.
Q. Two left that you didn't fire, and two had been fired f
A. Two had been fired, yes, sir.
Q. You say you observed this boy Lonnie Waterfield running away?
A. Yes, sir.
Q. How far distant was he from you when you last saw
himY
A. Well, when I last saw him he went out of my sight in the
dark. I would say he was fully-maybe 40 or 50-60 yards.
I can't give you an accurate estimate. ]\fight have been 75
yards; it might be he was out of my sight in 50 yards. It
was then about 7 :15 o'clock.
page 202

~

By Mr. Venable:
Q. What time did sun set that night?
A. Sunset I think the official record is 5:18. It set somewhere around 5 :15 or 5 :20. 5 :18 I think is the official setting of the sun February 4th.
By Mr. Barron:
Q. What caliber of pistolYr. Kear: (Interrupting) If your Honor please, I will
have to complete my examination.
Mr. Barron: Mr. Venaole asked a question.
~{r. Kear : No, I am not quite through. I'll ask the question for you.
.
Q. What caliber of pistol did you havef
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.A.
Q.
A.
Q.
A.
Q.
A.

45 automatic.
Same as used by the army 1
It is a government owned pistol.
What kind of pistol did Mr. Capps have~
He had a government owned 45 automatic.
Same as yours Y
Same as mine.
Q. And he was standing to your right?
A. To my right and to the right of 1\{ercer.
Q. Mercer was between Capps and yourself?
A. Yes, sir.
Q. Did you examine the two automatics? Was
page 203 ~ the safety offt
A. Warden J\.Iercer handled the two autorna tics. I can tell you what he told me.
Q. No.
· A. He handled the automatics. I handled the doublebarreled gun. I took the double-barreled gun from Bonney.
Q. Mr. Birsch, will you state whether or not you tried
to give Officer N owitzky or any other police officers the
impression that all three of the gunners had fired at you Y
A. No, sir, I didn't try to give them that impression, and
if they got that impression it was possibly through the language used by me. I might have said ''they''. If I said
"they" I was referring to the party because the first shot
came from that party. ''They.''
Q. ·You recall whether or not you stated to Officer Nowitzky
and Inspector Petty that the only thing you could be certain
of as to the number of shots ·was that one ball of fire coming
out at your headY
Mr. Barron: Don't you think that is leading 1
Mr. Kear: I rather think it is.
· A. I don't recall, I might have stated that. I might not
have. I am not positive that they clidn 't fire. 1 wouldn't
sa:v more fired than one. But I don't know positively more
_ than one shot.
Q. Now, 1\tir. Birsch, you went down there in the performance of your duty in Back Bay. Did you hear my question~

page 204

r

A. Yes, sir.
Q. What is your ans,verY

A. I didn't know you had finished your question. Yes, sir, I went down there in the performance of my
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duty as United States Game Warden at the request of the
State Game Department to try and apprehendThe Court: (Interrupting) He has been over that.

Q. (By Mr. !{ear) I understood you to say you knew none
of the three parties Y
The Court: He said that. No use going over that again.
Q. Did you go there expecting to injure or have any trouble
with any person Y
A. No, sir, not expecting to hurt anybody. 1 went there
with the hope of apprehending some violators.. No intention
of hurting anyone. ·

Mr. !{ear: That is all.
Mr. Barron : That· is all .
•

JOHN T. CAPPS,
a witness for the defense, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Ashburn:
0. State your name, age, residence and occupation.
A. John T. Capps, Back Bay, Princess Anne County.
Q. How old are you, ~Ir. Capps Y
page 205 ~ A. 52.
Q. You 'viii have to talk loud. S"ome of these
gentlemen can't hear.
A. 52.
Q. Were you an officer of the State Game Department on
the 4th day of February, 1927Y
A. Yes, sir.
Q. What was your official position Y
A. State game warden.
.
Q. How long had you been a state game warden f
A. A year. Practically one year.
Q. Had you had any police experience prior to that time~
A. Yes, sir.
Q. What experience?
A. In the game warden work Y
. Q. Yes, sir.
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A. I was deputy United States Game Warden for about
five years-practically five years. Then appointed state
game warden.
Q. Have you had any other previous police experience!
A. I 'vas a policeman of Norfolk City practically three
years.
Q. In what part of the ~ack Bay section do you live' ·
A. I live on the west side of Back Bay, about a mile and
a half of Campbell's Landing.
page 206 } Q. At. wl1ose direction were you doing duty on
the boat of the federal game department during
last winter?
A. I didn't get that question.
Q. At 'vhose direction were you qoing duty on the federal
game boat during last winter?
A. Under Mr. Birsch's instructions. ,
Q. Mr.A. I was working for the state but under his instructions.
Q. Mr. Capps, did you receive any written complaint with
respect to violations of the game laws in the Back Bay section?
A. Yes, sir.
Q. And what section did those complaints refer toY
A. What section of the Bay~
Q. Yes.
A. On the east· side of Back Bay. They are reports that
came last winter to me by letters.
Q. State whether or not those complaints related to the
section at which this subsequent shooting took place?
A. I didn't get that.
Q. State whether or not the written complaints of violations that you received related to the location at which this
subsequent shooting took place?
A. Not far from there. Not far.
Q. I hand you a letter, 1\fr. Capps, and ask you to identify
it and state whether or not you received it Y
page 207 } A. Yes, sir; I received that letter.
Mr. Ashburn: With your Honor's permission I'll read
it to the jury. (Reading) '(Mr. J. T. Capps, Back Bay,
Virginia.
"My dear Mr. Capps:
After chasing over the beach and burning gas trying to
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catch yon, or at least get in sight of you, I was not at all
angry as you might have been had you been in my place.
"I have no idea just what you 'vanted to say to me but
would have liked to have had a talk with you.
"As you no doubt have heard from this side without my
telling you, and 'vhat I am going to tell you might help
you in some ways, and I might say that I would rather
you would not let the public know that I told you anything,
not that I would care only that some of the parties could
damage me in several ways.
''A few questions that is being ask me by parties that
hear the night shooting:
1st, Who is doing the shooting!
2nd, Why is it that all the game wardens are stationed
at the same landing where they are least needed.
4th, Win· anything short of an act of Congress plac.e the
boat on this side during the moonlight times,
page 208 ~ or until needed at other places'
''The above is just a few of the things that I
hear often, and thought you should know about it. You,
of course, can do as· you like but to my mind the best thing
to do is to spend all the time you can at one of the landings near the Bald Island Club, this would give you full
view· of what was going on, and just the boat in there would
stop the night shooting, and would be better for all of us,
it is. just a few fellows doing it, and it should be stopped
or we get a bad name.
''I will be glad to hear from you stating your side of the
case. I would rather hear from you than to see you, as
it doesn't look well to the boys to see us together as they
will think something, and it would be best to just come in on
this side for a stay, in an unconcerned way.
''Let me hear from you. Yours very truly,''
Mr. Ashburn: We offer this in evidence.
Note: Letter of Dec. 9, 1926, Dudley to Capps, was received in evidence and marked "Defendant's Exhibit 1 ".
Q. Mr. Capps, did you receive any other written reports
of violations in that section 1
A. I did. I received another letter with ,,ll name signed
to it.
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Mr. Barron: If your Honor please, if it will
shorten the examination-! have some doubts as
to the admissibility of all this testimony-but the Commonwealth will concede and the jury may take it as an accepted
fact that there were violations of the law down there, both
after the season closed and shooting at night, and that these
officers were detailed for that special purpose and were down
there in the discharge of their duty. We won't require any
proof of that. That is admitted.
page 209

Q. (By Mr. Ashburn) Mr. Capps, were you on the federal
boat on the day of February 4th 7
A. Yes, sir.
Q. "'\Vho was there with you 1
A. Mr. Birsch, Mercer and Mr. Ford, engineer.
Q. State what you and Officers Mercer and Birsch did on
the afternoon or evening of February 4th.
A. On February 4thY
Q. Yes.
A. We ran the boat up on Long Island side, place called
Highland Bend, and dropped anchor, ate supper; about sunset
took a small tender boat and \vent on the beach side. Where
they heard some shooting the night before. In that section.
After we got across on the beach side made the boat fast,
then walked across the beach towards the ocean;
page 210 r came to the flat sand; saw fresh automobile track
-what direction it was going I can't say-but
a fresh track. We surmised we were going south. We followed the track up on the flat sand~went quite a distance.
Something like a mile probably. We came up to an automobile parked over on the grass side.
Q. What was the condition at the time you reached the
automobile with respect to daylight or darkness'
A. V\That is that~
·
Q. What was the condition-whether condition at the time
you reached the automobile with respect to daylight or darkness?
A. It was clear. .
Q. Was it light or dark?
A. It was dark. When \Ve saw this track it was lightbetween sunset and dark. \Vhen we came to this car it was
practically dark. It wasn't light but you could see a bit.
Q. All right, sir. Go ahead. Tell the jury \Vhat happened
there.
A. Came to the car. Was parked on the grass side. We
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got to about 15 yards of the car, J\tir. Birsch said, "Wait a
minute". Saw three men; "re dropped down on my-on our
knees. We saw the three men come to the car.
Q. From which direction 'vere they comingf
A. From west to the car. From the bay side
page 21 ~ up to the car.
Q. In which direction was the car pointing? ·
A. Car was pointing west.
·
Q. Directly west or at an angle Y
A. Might have been a little angle. 1\fight be a little northwest. Might be. West. 1\Hght have been a little southwest.
I don't remember exactly. It was nointing west.
Q. I see. How far away were those three men when you
first saw them Y
A. About 50 or 60 yards, something like that.
Q. What were their relative positions with respect to each
other when you first saw them 7
A. I didn't get that.
Q. What were their positions with respect to each other
when you first saw them 7
A. They were coming up the marsh with a gun each walking behind each other, talking. Couldn't understand what
they said.
.
- Q. Go ahead. Tell what happened.
A. When Mr. Birsch spied these men I said, "Mr. Birsch,
you be spokesman. Put them under arrest. Give me notice.
And they came up to the car-Birsch said, ''All right, men.
Let's Go". I flashed my light. I want to show you. I held
my land like that (indicating). With the flash light in my
hand I flashed that light on them (indicating).
Q. Had the men gotten to the car that time f
page 212 ~ A. Yes, sir.
Q. What had they done, if anything, after they
had gotten there~
A. What had they done?
Q. Yes.
A. One of them-I don't kno·w which one-had reached
over and put a bunch of something-duck, I surmised it was
one-and later it proved to be a duck, and something else
they had.
Q. How far were you officers from the car that time?
A. About something like 12 to 15 yards.
Q. What was the relative position of you o'flicers with re
spect to each other?
A. What position we were standing¥
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Q. Yes.
A. We were standing close together when they :first came
np.
Q. Where was Mercer t

A.
Q.
A.
left.
Q.

Mercer was between Mr. Birsch and I.
Were you on 1\IIercer's right?
I was on Mercer's right. Mr. Birsch was on Mercer's

How close together with you?
A. Mr. Birsch and I were about 10 feet apart.
page 213 } I think it would exceed 10 feet apart, and Mercer
was in between.
Q. All right, now. Tell what happened.
A. We flashed our light on the men. Mr. Birsch says,
''Men, we're game wardens. You are all under arrest. Don't
move''. Mercer said, ''You are all under arrest. Don't
move". I said, "Stand still, men. Nobody will hurt you"·
We started to advance. As we advanced with our light on
themQ. How were yon holding your light on them?
A. Flashed right on those three men.
Q. What were you looking at that time?
A. Those three men.
Q. ·Now what happened~
A. We advanced towards them, abQut I believe three steps.
and they stood still. Looked like apparently they submitted
to our arrest, and we advanced. Instead, they ·said, ''Stop 1
Stop ! Stop! Don't come no closer-no further-not ano.ther step". One of them said, "not another step" and the
other said, ''No closer''.
Q. What, if anything, did they do with their guns?
A. What did they do with them t
Q. What, if anything, did they do with their guns at that
time?
·
A. When they said, ''Stop I''
Q. Yes.
page 214 } A. They started firing. Fired on we men.
Q. What position were they holding their guns
in that time?
·
·
A. Absolutely towards us.
Q. Did they have them to their shoulder t
A. At their shoulder. Absolutely.
Q. Did you recognize any of those men at that time f
A. No, sir, neither one.
·
Q. Did you see them· fire 7

188

In ill:e Supreme Court of Appeals of

Virgini~.

A. Absolutely saw one shot fired.
Q. What impression was made on your mind at that time
as to how many shots were fired f

A. I never heard but one shot.
Q. Could you see the flash from that shot Y
A. Absolutely.
Q. In what direction was tllat flash?
A. Why, facing we men, we game wardens ; right in our
face and when it flashed I went to the ground, snapped my
light out. When they said, "Stop! Stop! Stop! Don't
come another step-no closer'' I cut my light out and fell,
and falling I watched him with my eyes open-closed when
they shot (witness indicates). I know they fired the first
.gun. I covered my face up and I shot twice with my gun.
The volume of guns turned loose. The volume of guns shot
and I sl1ot at tl1e same time.
page 215 ~ Q. What sort of gun did you have?
A. 45-caliber automatic.
Q. Within what space of time did all of this shooting take
place?
A. What space of time Y
Q. Yes.
A. Very few seconds. something like 6 or 8 seconds, something like that. Very fe,v seconds elapsed.
Q. Were you in position to see the men standing by the
car when they fell?
A. Yes, sir.
Q. While they were falling?
A. I didn't see them fall. I had my face covered up. After
the shooting started I didn't look up any more until it was
all over.
Q. After the shooting started when did you next see these
menY
A. Lying on the ground.
Q. Did you walk up to them or not?
A. Yes, sir.
Q. Did yon recognize them at that time Y
A. No, sir~ I (Jid not.
Q. When did you fir sf find out who they were f
A. After we got to the hospital.
Q. How did you find out?
page 216 ~ A. Well. I had been told who they were. Been
knowing the men all my life and I had to be told
who they were. I couldn't recognize who they were. ·
Q. One of the men was subsequently identified as Bonney
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and one of the men was subsequently identified as Waterfield Y
A. Yes, sir.
Q. With reference to the automobile in what position was
B.onney's body lying g
A. Bonney was lyiD;g head to the north. Feet was right
close to the running board, head lying north.
Q. Ho'v close to the automobile?
A. Within a couple of feet of the running board of the
automobile. Approximately couple of feet.
Q. What point on the running board with reference to
the front and rear? Beside what part of the automobile with
reference to the front or rear 1
A. I should say his feet was nearer I would say the front
door.
Q. What part of him-was his head nearer?
A. Well, he was laying this direction. His head was kind
of northwest course.
Q. Where was Waterfield lying!
A. He was lying over there about-well, about ten foot
I'll say from the car.
Q. How close to Bonney?
page 217 ~ A. 'Vhy, not many feet from Bonney. I would
say 4 or 5 feet probably. His head lying north.
Q. Who picked those men up, Mr. Capps 7
A. Mr. Birsch, 1\iercer and myself.
Q. When did you last see the boy, Lonnie Waterfield 7
A. The last I saw the boy was he was standing there with
the other two men when they started the firing.
Q. Did you see him after the firing?
A. No, sir. I never sa'v him any more until Tuesday at
the coroner's hearing. Next time I saw the boy. I never
sa'v him any more.
Q. vVas any shot fired at him as he ran away from the
scene?
A. None from· us. None from we men at all. Not from we
three men. If he was shot it was by somebody else, not by
me.
Q. Mr. Capps, did you l1ave any reason to desire to shoot
either of these two men, Bonney or Waterfield~
A. \Vhat is lhat?
Q. Did you have any reason-Has there ever been any
personal difference· between you and those two .men!
A. Not a particle.
Q. Relations always pleasant?
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A. Absolutely. As far as my knowledge.
Q. Did you have any idea that you officers
page 218 ~ would have to shoot anybody that evening when
you went over there?
A. I had no idea than anything in the world. Didn't dream
of such a thing.
Q. Was there any indication when those men were first
put under arrest that they intended to resist when they were
:first spoken to f
A. How's that?
Q. When these hunters were first notified that they were
under arrest was there any indication at first that they would
resist?
A. No. They looked to me like they submitted to the arrest
after they were put under arrest first. They looked as if
they submitted to the arrest, yon understand, and as we
advanced towards them, then they said, after we made two
or three steps toward them-all happened in an excited waythey grapped their guns, ''Stop ! Stop r Don't you come no
further! Don't you come another step !'' and started shooting.
.
Q. You say you have known Waterfield practically all your
life?
A. Practically all my life.
Q: Do you know what his reputation is in the county in
which he lives with respect to whether or not he would shoot
a game warden on the marsh at night if he was found hunting unlawfully?
A. He never told me that .. I have been warned
page 219 ~ that he would. But he himself personally never
told me. But I was told to look out for myself..
1\fr. Ashburn: Take the witness.
CROSS EXAMINATION.
By Mr. Barron:
Q. When these men came up to that car that night did you
·
see which one threw the duck in the car?
A. Did I see which one threw the duck in the carY I saw
a man put the duck in the car.
Q. What man was it?
A. I can't tell you. I can't say which one it was.
Q. Could you distinguish any one of the three until after
the shooting Y
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A. After the shooting Y
Q. Until after the shooting could you distinguish any one

of them?
A. :No. No. Only as men.
Q. You say that you three men, you, Mercer and BirschA. (Interrupting) I don't catch you. Talk a little louder.
Q. You say-you testified, did you not, that you, Mercer
and Birsch, when the men got up to the car and you· decided
to put them under arrest, got up from your reclining position and started to walk towards them abreast, isn't that
correct?
A. After we put them under arrest. Afterpage 220 } wards, yes.
Q. After you put them under arrest 1
A. Yes.
Q. And then you say you started walking towards them
and you said to them, ''You are under arrest'', that. you
thought they considered themselves under arrest?
A. Talk a little louder.
Q. You were walking-You three wardens were walking
towards the car and the huntersA. After they were under arrest.
Q. After you put them under arrest?
A. Right.
Q. And you thought then that there was going to be no
trouble. You didn't think there was going to be any trouble Y
A. It looked like they submitted to the arrest. Until we
advanced two or three steps towards them.
.
Q. Did you do anything to make them think or change their
mind?
A. Not a thing in the world that I could see.
Q. Then you all were coming up to them abreast~
A. Abreast.
Q. And all of a sudden both of them raised their guns t
A. Looked like all three of them.
Q. Did they point them right at you?
A. Absolutely. It looked like me-to my head.
Q. Did I get you correctly, ''they started firing on we
men"?
·
page 221} A. Well, now, you have that word '"'we" a
while ago. ''They.'' I said one of those three
men.
Q. Didn't you state, "They started firing on we men''Y
A. One of those three men started firing on we three men.
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Q. Did you also state they raised their guns and started
shootingf.
A. I might have s.aid they started shooting.
Q. Didn't you say they raised their guns and started shooting? Didn't you use those exact words 1
A. I said they raised their guns, and I might have said
they started shooting. I meant one of those three men started
shooting.
Q. You kno'v the difference between one manA. And two.
Q. And they?
A. Absolutely.
Q. You told the officers up in Norfolk that night that the
men raised their guns and started shooting.
A. Not me. I didn 1t say anything.
Q. You didn't?
A. I did not.
Q. The three officers are mistaken when they state you-

Mr. Ashburn: I object, if your Honor please. Mr. Barron is misquoting evidence ·again. They never said Mr.
Capps.
page 222

~

Q. Did you hear Mr. ::Mercer and Mr. Birschweren 't you there 'vhen they made tpe statement
to the officers, and didn't you also make a statement to them
that night?
A. I did not. Mr. Birsch made the statement.
Q. Did you hear Mr. Birsch make a statement 1
A. I heard Mr. Birsch make a statement.
Q. Mr. Birsch says he stated to the officers that night that
the men started shooting. Why didn't you correct him if
only one man shot 7
· A. Why didn't I correct him 7 I could have corrected him
if I thought at the moment. It slipped by. He used the
word ''one of those three men started to fire''.
Q. A moment ago you said, ''They started firing on we
men''·
A. I don't hesitate to say I did say that.
Q. Can you make any explanation of what you meant by
saying, ''They started to shoot'', when you meant one man 1
You know it doesn't mean one man.
A. I kno,v, of course. I ought to have said one of those
three men.
Q. You ought to have said it?

A. Floyd

~Iercer

v. Commonwealth of Virginia.

193

A. I ought to have said it, but I didn't.
Q. You went down next morning with N owitzky and W alker?
A. Yes, sir.
Q. You looked over tha.t ground?
A. Yes, sir.
Q. You· didn't see any red shells on the ground f
page 223 } A. I didn't see any red shells, no, sir.
Q. Isn't it a fact that N owitzky went down
there as friend of yours to get the evidence at your own
suggestion? That is correct?
A. Yes.
Q. And after that ground was searched over that morning
didn't N owitzky turn to you and say, "Look here, Capps..
What do you fellows mean by telling us-"
A. No.
Mr. Ashburn: I object, if your Honor please.
The Court: Finish the question.
Q. (Continued) Isn't it a fact that after that ground was
searched that morning and you just said you found no red
shells, did not that morning after the ·shooting Nowitzky
say to you, ''Look here, Capps-''

Mr. Ashburn: Now, just a minute. I ask that the jury
be sent out because the statement that 1\'Ir. Barron is going
to make would be substantially what he wants the witness
to answer and is what he 'vants to get before the jury.
The Court: It would not be evidence unless the witness testifies to it. Certainly you don't think the jury is going to believe something that is asked in the form of a question.
1\{r. Ashburn: I don't know what they are
page 224 ~ going to believe, your Ifonor. I don't want anything improper to get before them.
Mr. Barron: I will state to the Court and counsel if this
witness denies that he made this statement to the officer that
I propose to put Officer Nowitzky on the stand and Mr. Whitehurst on the stand to contradict his testimony.
Mr. Ashburn: You can ask him as to any statement he
made to the officer.
Mr. Barron: That is wha.t I .am doing.
The Court: As I understand, you were going to ask what
reply he made to No,vitzky when N owitzky asked that question.
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Mr. Ashburn: This reply, if your Honor please, was made
out of the presence of the accused.
The Court: That doesn't make any differenee.
Mr. Barron: The only thing it is introduce¢[ for is as
affecting the credibility of the witness.
Mr. AShburn: And you so tell the jury.
Mr. Barron: I just told them.
Q. Didn't Nowitzky ask you down there that morning,
"Capps, what do you mean by telling we officers last night
that all three of these men shot at you and didn't you reply-''

page 225

~

(Interruption.)

Q. Didn't Nowitzky say to you, "Capps, what do you mean
by telling we officers last night all three of these men shot
at you and none of their shells are here"Y
Mr. Ashburn: I object, if your Honor please, on the
ground- .
The Court: Have you finished the question~
Mr. Barron: I haven't finished.
The Court : Finish the question.
Mr. Barron: I will state it again.
Q. Didn't N owitzky say to you that morning after you
and Nowitzky and the officers had searched the groundand you say yourself you found no shells-no red shellsNowitzky say"to you, "Capps, what do you mean by telling we
officers last night that all of these men fired on you game
wardens when none of their shells are here?''. Didn't he
ask you that question 1

Mr. Ashburn: Are you through Y I object, if your Honor
please, because when Mr. Nowitzky was on the witness stand
he didn't testify the officers told them on the night before
·
all three of the men fired.
The Court: I overrule the objection.
Mr. Ashburn: Exception.
Q. Did N owitzky ask you that question~
A. Down on the beach 1
page 226 ~ Q. Down on the beach that morning?

A. At that particular place where this occurredY
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Q. Yes.

A. I '11 tell you the question he asked me.
The Court: Answer that yes or no and then yon can explain.
A. I '11 say no. I '11 tell you the question he asked.
Mr. Barron: Wait a minute.
Mr. Ashburn : I think he has a right to tell.
The Court: Yes.

·

Q. (By Mr. Barron) He didn't ask yon that question!
A. No.
Q. What question did he askT
A. He asked me this down on that ground. Come to me
like this (indica.ting)-he said, "Look her, Capps, you are a
nice (an honest) kind of fellow, well known in Princess·
Anne-''
Q. Suppose you get on the stand.
A. I will. ''You· are a nice (an honest) fellow, well liked
down there," he said, "I want you to tell me how this thing
QCcnrred," and I wonldn 't do it.
Q. Did you tell him t
A. I did not.
Q. Yon didn't tell him ~
A. No. On the grounds I didn't.
Q. You say yourself he 'vas a brother officer
page 227} and went down a.t your request to get information
·
-evidence to help you?
A. Down on the ground where this occurred Y
Q. Yes.
A. And he ask me that question down there7
Q. Yes.
·
A. I never heard it.
Q. You didn't?
A. Not from Nowitzky. That is the only thing he said
to me down there that I related.
Q. He never asked another question? After the question
you just mentioned did he ask you any other question!
A. He said, "C'apps-"
Q. Did he ask you to explain why it was that you officers
had told them the night before that all of these men fired
and yet couldn't find ·but one empty shell ana that was in
Bonney's gun 7
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A. He never finished the question.
Q. Why didn't you answer¥
A. He didn't finish it.
Q. Why didn't he finish the question f
A. The other men had been coming up. He was asking
me in a way confidentially. The other men came up closer
and he cut it off-didn't finish it.
Q. Why didn't you explain to him ~
A. He didn't finish the question. How cot1ld
page 228 ~ I explain?
.
Q. How did he ask you that if he didn't finish
the question 1
A. He started to ask the question.
Q. What question did he start in to ask?
A. Well, it sounded like he started to ask the same question you asked me.
Q. How do you kno'v he started to ask the same question
unless he asked it f
A. Because he started.
Q. You say you couldn't have answered the question until
after he asked. How could you understand it until after he
asked?
A. I di_dn't understand it. He started in with the question but he never finished.
Q. What cut him off?
A. The men came up closer and he didn't want them to
hear.
·
Q. You mean he thought you couldn't make a satisfactory
answer?
A. He started to me as if it was confidential between he and
I to ask that question. The other men gathered up closer
and cut him off. It appeared to me that is the question he
started to ask me. He never did finish it. ·
Q. Why didn't you call him off to one side and explain it
to him?
A. I had no business to call him off to one side.
Q. You couldn't have explained to him if you
page 229 ~ did~
A. I had no business to call him off to one
side.
Q. Isn't it a fact when he asked you that question you
turned as white as that 'vall and said in answer to it, "We
may have been mistaken''f
.A. I don't know anything about that.
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Just to keep myself straight on the record,
the objection to that as an improper quesoverrule it.
Exception.

Q. Didn't you make this answer to No,vitzky when he
asked you this question-Didn't you pause for a minute-a
few seconds or a minute-and say, "Well, we may have
been mistaken. There may not have been but one man
fired''?
A. Absolutely not.
Q. What did you say?
A. I didn't say anything to him.
Q. Y ott didn't answer 1
A. No, because he didn't ask that. quE:stion at n11.
Q. What question did he ask?
A. I never heard the question. That is brand nP.w t? tnP..
Q. That is brand new?
A. Brand new.
Q. It isn't brand new because you said a little while ago
they fired on us and now you say ''they'' meant
page 230 ~ "one". It was as true that time as to-day?
A. I don't catch what you say.
Q. Did you hear me?
A. I heard you talking but I didn't understand what you
said.
Q. You just told the jury a little while ago that they
started firing on us men and you say yon meant by that
one of them started firing, clidn 't you?
A. Yes.
Q. When Nowitzky asked you that morning what did yon
mean by telling them that these men fired on you this night,
didn't you reply the same thing, one of them fired?
A. He never asked that question.
Q. Did you make that reply 1
A. He never asked me that question at all.
Q. Did you make that reply?
A. I never made any reply because he didn't ask the question.
Q. Did you hear those shots from the shot gun 11ass b)i
you?
A. Heard a shot?
Q. lTo,v far from t1lerrt wero y·on wllm1 the lh·e came to
·ward you?
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A. Something like 8 or 10 yards.
Q. Were you the length of this roomY
page 231 ~ A. 10-12 yards.
Q. Was the gun pointed right at you allY
A. Absolutely.
Q. Why didn't somebody get hit~
A. I don't know.
Q. If you three were walking abreast if one of them pointed
a gun loaded with No.3 or 4 shot right at yon and fired why
didn't you get hit?
A. It's a miracle some of us didn't.
Q. It is more than a miracle Y
A. Yes.
Q. I thought you just told the jury tw.o or three minutes
ago when you saw the blaze of the gun you dropped?
A. I did.
Q. Then it wasn't any miracle then?
- A. Still, a shot is mighty quick.
Q. You couldn't drop quick enough to avoid those shots
to save yqur life Y
A. Well, I thought I would.
Q. How would you know? You said you had your hands
over your eyes.
A. It is just a chance.
Q. Chance of closing your eyes and see, too 1 How did you
shut your eyes and see too ?
A. I didn't shut my eyes only I covered my
page 232 ~ face up but I saw them fire before I covered my
eyes and I was over on the ground.
Q. I thought you said you were standing up?
A. Yes, sir, standing up, but can't I fall'
Q. When they started to fire you were standing up 1 Before the shot got to you you dropped Y
A. You can't catch me.
Q. I am not trying to eonfuse you. I am giving you all
the latitude in the world. Were you men standing up when
you saw the fire come from that gun barrel?
A. When they said, ''Stop ! Stop I Stop I Don't you come
another step-another .foot-no further-no closer r'' I
started to fall-cut my light and started to fall and when_
I got flat I saw the light flash of the gun.
Q. You said a little while ago you 'vere standing up walking towards them; it was a miracle the shots didn't hit
youY
A. I said some of us.
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Q. There were three miracles happened.
A. Well-

Mr. Ashburn: I don't think that is proper -cross examination.
The Court: That doesn't throw any light on the facts.
Q. All your shots. were right together~
A. Yes, sir, in a volley.
_
Q. After you all shot did Waterfield or Bonney
or young Waterfield shoot at you Y
A. A{ter we shot Y No.
Q. They did not Y
A. No. After the volley of guns was over.
Q. After the volley T
A. There was no more shooting.
Q. There was no shooting by Waterfield or Bonney or
any by the wardens Y
A. No, sir.
Q. So if there were shots fired right after that volley
Bang! Bang!-Waterfield and Bonney never fired them.
A. I never heard those two guns.
Q. I didn't ask you if you heard them. vVater:field and
Bonney didn't do it?
A. Oh, no.
Q. You told the jury Mercer never shot at that boy running away?
A. How's that?
Q. Didn't you tell the jury Mercer never shot at Lonnie
Waterfield when he was running over there?
A. I didn't tell the jury so because I didn't see when the
shooting was going on. I had my face covered up. I didn't
see the boy run.
page 234 } Q. So you can't say then that Mercer didn't
shoot at Lonnie Waterfield~
A. No.
Q. Call us the wardens and you Bonney and Waterfield.
Show exactly how they covered you with their guns when
thev said, "Don't come any closer". Get up and show me.
A. How did they cover?
'
·
Q. You said they covered you with the guns and said,
''Don't come any closer'', and started to fire.
A. What shoulder they were .shooting from?
Q. Yes.
A. I don't know what shoulder they were shooting from.

page 233 }
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Q. What position were they in Y_.
A. They were standing up with the guns.
Q. Pick the gun up· and sJ.lo'v me.

(Witness does so.)
Q. About your position now Y

A. You mean Waterfield?
Q. What position were they?
A. Were the gameQ. What position were they when they fired on the
wardens?
A. We were inQ. Either Bonney or Waterfield. Put the gun to your
shoulder. Represent yourself as Bonney or Waterfield. We
are the game wardens.
page 235 ~ A. Yes.
Q. Rais·e up and show how they did.A. They raised their g11ns and said, ''Stop I Stop I Stop f
Don't come any closer", like that (indicating). ·
Q. Put that gun back, please. That is the way they were
facing you all, and all your shots '\Vent off in a clutserT
A. Yes, sir, in a volley.
Q. If they were facing you all and all your guns were
in a cluster, why "rasn't Waterfield shot in the stomach Y
A. I can't tell you anything about it.
Q. I am going to give you the 'videst range in the world.
Tell the jury how seven buckshot entered the back of Lee
Waterfield ?
A. I can't tell you.
Mr. Barron: That's all.

RE-DIRECT EXAMINATION.
By Mr. Ashburn :
Q. Mr. Capps, how many men raised their guns to the
shoulder and said, '' Stop ! Don't come any closer''?
A. All three of them.
Q~ Did you think you wer(l going to be shot that time1
A. I absolutely did.
· Q. Was that the impression it made on your mind?
A. Yes, sir.
page 236 ~ Q. Now when you went back there the next
morning with those officers, Detective Nowitsky,
and·wheh he picked up these gun shells, belt buckle, etc., did
you see any gun wads?
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A. Why, I saw a few around there, different places. As
far as you could go you saw gun wads. It is nothing to
see gun wads on a beach-marsh.
Q. Is it an unusual sight to see gun wads most anywhere
along that marsh?
A. No.
Q. Somebody shooting there all the time!
A. Yes, night and day.
.
·
Q. Did Detective N owitzky pick up any. gun wads 1
A. I don't remem_per whether he did or didn't.
Q. Did he n1ake u thorough search of the surroundings
]loin ted out by yon f
A. I think so.
(J. He was there for the purpose of observing everything
that ·was there to observe and for the purpose of finding
snell evidence as the physical facts might produce 7
A. Yes.
~ir. Barron: Didn't find any evidence that helped your
case though.
~fr. Venable: If your Honor please, that is absolutely
improper. Why are you asking him for a conclusiop.. I
object to the question.
page 237 ~ Mr. Barron: I'll change it.

RE-CROSS EXAMINATION.
By Mr. Barron:
Q. Did they find any evidence that you are going to offer
here in trial on behalf of this accused?
Mr. Venable: I submit that is an improper question.
The Court: I sustain the objection.
Q. How long have you known Lee Waterfield?
A. Practically all my life.
Q. How long· have you known Bonney?
A. Practically all my life.
Q. Why was it necessary that night-You rode up in the
car with them Y
A. Yes, sir.
Q. Had a flash light on them Y
A. Yes, sir.
Q. Why did you have to send out somebody to find out
who the dead men were, to identify them if you knew them
all your lifeY
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A. I couldn't recognize who they were upon my word and
honor-who either one was. That is facts.
Q. You had known Bonney all your-life?
.A.. All my life.
Q. And he was talking and you were talking
page 238 } to him. You had the light?
.A. When I fell 011 the marsh my flash light
hit the gun nnd broke Llw bulb. I ltnd no more flash lightr
I had the frame ·but 110 ligllt.
Q. When yon got to St. Vinceut's Hospital thoy came to
a ligl1ted roon1 nnd yon couldn't recognize them~
A. Absolutely not.
Q. When you were coming along and you asked him what
his naute was, l1e was groaning, said, "I am dying·", could
you I'ecognize the voice?
A. I couldn't recognize his voice. I had a half a dozen
people in mind.
Q. Why did you not get 1\1:ercer 's flash light f .
· A. I never thought of 1\tfercer 's flash light.
Q. After you got to the hospital and bright lights you
didn't recognize either one Y
A. Then I couldn't tell who they were.
By the Court :
Q. You say somebody had told you Waterfield had made
some threat what he would do if he was arrested Y
A. Yes. I was told several times.
. .Q. Well, .if you didn't know this was W ater:field you were
dealing with that night did that affect your judgment?
A. I don't know.
·
The Court: What has that got to do with it?
Mr. Venable: If your Honor please, the Court
page 239 }- of Appeals has answered that question by say,
ing if a dead man had made statements of what
he would do it would go as a corroboration of what this witness himself has said.
The Court: This witness has not said that the dead man
made any threat.
Mr. Venable: That is true enough, he hasn't made any
threat to him.
The Court : All he knows is what somebody told him.
Now if he had known that he 'vas ·dealing with Waterfield
on this occasion this information would have given strength
to his belief that he was in danger, but he didn't ]mow he
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was dealing with W aterfield-didn ~t recognize him. Mr. Venable: ~fay it please the Court, does your Honor
take the position a man has to know who the man is who
raises a gun against him Y
The Court: I take the position if he is depending for
his defense upon a threat from a single man and he gets
into a difficulty with a man whom he doesn't know as that
man, the threat doesn't have anything to do with :,it.
Mr. Venable: I ask your Honor before we go any farther to settle that. On the theory that your Honor has sub-.
mitted that is correct; but there is another theory
page 240 ~ of the law which your Honor has wholly overlooked, which is set forth by our Court in the
H
case. The defense is self-defense. The character
·of the man is shown by his former statements-as shown
by his former conductThe Court : Mr. Venable, will you let me interrupt you.
You are prohably right provided there is any competent
evidence before the Court that Waterfield has made a threat,
but there is no evidenceMr. Venable: Up to this time.
The Court: ·That is what we are dealing with.
Mr. Venable : Up to this time.
The Court: It is not to be assumed there will ·be e~i
dence which has not been introduced.
1\fr. Venable: But I want to get your Honor correct ·on.
this matter. What your Honor says is perfectly true as
affecting the theory that your Honor's mind is running on,
as to whether that would have given him any more right
to act than with some other person; but the admissibility of
that testimony is not based only on that ground. It is admitted on the further ground that here is_..a man who says
another man raised a gun. If there is any evidence of
what this man's former statements are on the subject, what
he 'vould do under those conditions, it is in corpage 241 r roboration of the fact that he did it on this occasion, not what was in that man's mind.
The Court : I understand.
Mr. Venable: That is the point I would like to make.
The Court: The point is very clear in my mind that ·the
evidence that Waterfield had made such a statement is improper testimony at this stage of the game. If the Commonwealth wishes I'll strike out that testimonv.
Mr. Venable: I should be glad to have your Honor's ruling 0~ it.
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The Court : I '11 be glad to rule on it unless the Supreme
Court says I am right or wrong.
Mr. Barron: I think your l-Ion or is aware there is no
evidence to support it; there is nothing for the consideration of· the jury.
Mr. Venable: I will state further, as the Court has taken
this matter up with the witness because the witness said
Waterfield never made any statement to him, in the discussion that the Court has indulged in it has, I fear, made
the impression on the mind of the jury that that testimony
· would have no value at ali unless it 'vere on that theory. For
that reason I except.
The Court: I '11 tell the jury to disregard this
page 242 ~ testimony to the effect that he heard sqmeone
say that Waterfield had made threats and warned
him against Waterfield. I tell you gentlemen that has nothing to do with the case and disregard it at this stage of the
record. You cannot anticipate what the ruling of the court
will be on other testimony.
M:r. Venable: I know there won't be any trouble about
that.
Mr. Barron: That is all, Mr. Capps.
The Court then at 1:30 P.M. adjourned until2 :45 P.M.
page 242 }

AFTERNOON SESSION.
June 23, 1927, 2 :45 P.

~I.

Present : AU the parties.
ARTHUR FLOYD ::MERCER,
the defendant, sworn as a witness on his own behalf, testified as ·follows :
DIRECT

EXA~1INATION.

By Mr. Venable:
Q. ·Please state your name, residence and occupation.
A. Arthur Floyd 1\fercer, 2200 Indian River Boulevard,
Norf{)lk, Virginia. My occupation is game warden with the
Commission of Game and Inland Fisheries, Richmond, V a.
Q. How long have you held that position?
- A. I don't know exactly to a day, but around a little hetter than two years.
·

-------,--- ------
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Q. You said you are under the Game Commission in Richmond. How did you happen to be at Back Bay on the 4th of
February~

· A. I got a letter from the Department requesting me to
report to 1\1r. Birsch on February 1st for service in Back
Bay.
Q. Will you state whether or not this is the letter you
refer to~ If so, read it to the jury.
A. Yes, sir, thfs is the letter.
Q. What is the date of it¥
page 244 ~ A. Date is JanJ}ary 31st, 1927.
Q. Ahead and read it.
A. (Reading) :
I

"1\1r. A. F. Mercer,
2200 Indian River Boulevard,
Newton Park, Norfolk, Virginia.
Dear Sir:
Please report to Mr. W. L. Birsch, Federal Ganie Warden,
for special service in Back Bay, and work under his instructions beginning February 1st and stay with him until
the 15th of February if he needs you that long.
During your absence from Norfolk County you will please
have your specials attend to any cases which require immediate handling.
You can put in a bill for your meals. We understand
1\fr. Birsch will lodge you on his boat.
V er.Y truly yours,
M.D. HART,
Executive Secretary.

Copy to1\1r. George B. Vick, Supervising Game Warden,
Courtland, Virginia.''
~Ir.

·.·

Venable: I offer this letter in evidence.

Note: Letter January 31, 1927, f.Iart to Mercer, was received in evidence and marked unefendant's Exhibit 2".

,---------- - -
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page 245 ~

Q. In compliance with that letter when did
yon report to ~Ir. Birsch Y
.
A. I called Mr. Birsch-I think I got the letter on ~{on-
day morning. On February 1st-on Tuesday I reported to
him-on Tuesday. If I am not mistaken February came on
Tuesdav the 1st. We went down Back Bay on the 3rd-on
the 2nd-on a Wednesday.
.
Q. Had you ever been down in that section-the immediate·
section in which this shooting took place, before T
A. No, sir, I had not.
Q. Did you know either Mr. Bonney or Mr. Waterfield?
A. I did not, sir.
.
Q. Well, when you reported to Mr. Birsch did you go
aboard his boat?
. A. I did, sir.
Q. How did yon get to the place on the marsh where this
shoo tin~ took placeT
A. We drove down in my car to Back Bay, to the landing
where the boat was at, known as Tully Williams' Landing,
I believe it was called. I had been there several times before. And we found the boat there.
Q. Yon went aboard. Where did yon go with the boat f
A. On that day we did not go anywhere. On the 3rd we
went across the bay.
Q. Yon mean across the bay over to the strip that lies
between the marsh and the ocean.
page 246 ~ A. Yes, sir.
Q. Where did yon remain that second .nie;ht?
A. On February 3rd I .don't know where we stopped at.
I didn't know ·any of the clubs on that side, never been over
there but once before, and I .(Ion 't know the name. They
called some of the names but I didn't pay any attention to
it where we was at.
Q. Now coming to the afternoon of the 4th, tell the jury
what course yon all proceeded on up to the time yon came
in sight of an automobile.
A. On February 4th we left the landing-Tully Williams'
Landing-and we went across-somewhere across that side
near the beach. We couldn't get close enonght to the shore
but got off the big boat, so we anchored the big boat and
taken the little boat and went ashore. And we 'valked up
towards the beach, that is east from the bay, until we came
to a sand bar-was nothing on it. We found some tracksautomobile tracks on the sand bar, and we walked down thos·e
tracks.
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Q. While you were approaching this place, tell the jury
what evidences reached you that anybody was up there?
A. We heard some shots, several of them.
.
Q. Were you going up toward the shots, away
page 247 } from the shots or how?
A. We were going towards the shots.
Q. Well, approaching where the shots came from and see·
ing the automobile track, what did you do then 7
A. We walked down the automobile track, I don't lmow
how far we walked-but we walked a considerable distance
and it got dark on us. There was very little moon, and
when we came up beside our right was an automobile.
Q. How close did you get to that automobile?
A. When 've saw the automobile we 'v~lked towards it. vVe
had got within I'll say 15 or 18 steps of the car and we saw
three men coming up to the side of the car out of the marsh.
Q. What did you do then 7
A. We got down as low as possible on the ground. It
wasn't much of anything around there, very little grass,
was not very high, little tussocks.
Q. All right. When the men were coming towards you
what difficulty did you have, if any, in seeing them, over the
difficulty which they had in seeing you T
A. Well, we were down low to the ground. They were
between us and the skyline. We could see the men from the
waist line up very distinctly.
Q. What \vas back of you to prevent them from having
seen you?
A. We were down. The very fact we were
page 248 } down on the ground prevented them from seeing
us as well as we could see them.
Q. As they approached the car now tell the jury everything that happened up to the time that the shooting was
over.
A. They were round about-I don't know exactly ho'v
many yards from us-I'll say 50 yards from us when we·
first saw them. We got down as low as possible on the
ground. They came up in a file-one right behind the othertowards the side of the car. They got up to the car and
one of them put something in the car. I didn't know what
was put in; I taken it for a duck. I was practically certain they were ducking, but I couldn't tell it was a duck.
After they put this in the car, Mr. Birsch touched me ·and
said, "Let's go,. So 've riz up and when we riz, I had my
flash light-3-cell light-I th:ew it on them at that angle,

·\
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standing up (indicating). Like that (indicating). Mr.
Birsch said, "We are game wardens. You are under arrest.
Don't move". I wanted to let them know there 'vas more
than one of us, so I said, ''You are under arrest. Don't
move''. 1\llr. Capps said something. We started to advance.
Q. Did they malre any effort to run or resist you in any
way then?
A. No, sir, we started to advance.
Q. Show us how you advanced f
A. At this angle (indicating). I 'vas holding
page 249 ~ my light at this angle (indicating).
.
Q. How about your gun?
A. In my right hand. We had gone four or five stepsrough estimate.
Q. Then what happened?
A. All at once they were standing in line with each other,
right in front of us. They threw their guns up, ''Don't come
no closer". When they said, "Don't come no closer", as
quick as I could fall I fell. I cut my light out. That light
is constructed so you can push the button and it lights and
when you release the button the light goes out or you can push
a slide and it stays lit when you take your finger off.
Q. Ho,v high above your head were you holding it?
· A. At an angle (indicating).
Q. When you dropped how long before it went outY
A. I cut it out when I dropped. When they brought the
guns that angle (indicating), ''Don't come no closer'', they
expression they used-I just dropped that angle (indicating).
That is the way I went down.
Q. What happened then Y
A. When I hit the ground it '\vasn 't more-any more than
a second a ball of fire flew in my face, discharged from the
gun. As quick as I could release the safety from my gun I
fired at that ball of fire as fast as I could.
page 250 ~ Q. How many times did you shoot Y
A. I don't know how many times I shot. It
didn't seem I pulled the gun but once. I didn't see any
object at all I was shooting at. Only I shot right where the
ball of fire fire was.
Q. When did you find out how many times you shot Y
A. When I got to the car.
Q. What did you find out as to the number of shots you
had made?
A. Ho'v did I find out Y
Q. How many times did you shoot Y

A.. Floyd Mercer v. Commonwealth of Virginia.
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A. I clidn 't know how many shells I had in the gun. It
·was customary for me to load it full.
Q. How many shells does it carry 7
A. Five.
Q. When you got to the car were there any shells in it 7
A. No, sir.
Q.. Then you had shot all of them ~
A. 1res, sir.
.
Q. Did you ever get your gun to your shoulder and shoot
at those peoplef
A. 1res, sir, the tip butt, because I remember my shoulder
was sore the next day. The tip hit my shoulder there.
Q. Was there any further shooting from your
page 251 } party that time Y How many other people shot 7
A. I don't know if Mr. Birsch or Mr. Capps
either one shot. I couldn't tell if either one was on either
side. I didn't see either one. I was looking after my own
interests. I thought it was a time for every man for himself.
Q. When you got up did you hear any other shots by anybody else1
A. I didn't at that particular time but since I have heard
two or three witnesses testify to it I do recall hearing one or
two shots fired a little southward to the car. Sounded that
way, down in that direction.
(~. Did they make any special impression on you?
A. Beg pardon.
Q. Did you recall the shots?
A. I recalled them when the witnesses testified.
Q. When Mr. Whitehurst was on the stand 1
A. 1res, sir.
Q. This boy has made a statement that he has gotten it
into his head some shot came in his direction while he was
running. Tell the jury what you sa'v of that boy.
A. I didn't know if it was a ·boy or man, what it was.
It looked like three men to me. From the time the first
fire came from the gun in front of me I didn't see anybody.
Until after all the shooting was over. A.fter the
page 252 ~ shooting was over I sa'v a man come out, running kind of southwest, cross in front of the car,
run 50 or 60 or 75 yards from the car. Could see just about
that much of him, form of a man's body.
Q. Did you shoot at him at all?
A. No, sir.
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Q. Did you sholt those shots when you were down on your
knees?
A. I felt like my head was about to be blowed off. I felt
that the mere fact the light was over my head the man shot
at the light when· I was down they missed me the first shot
and the next shot would get me.
Q. Did anybody make any effort to try to get the "third
man that went away?
A. No, sir.
Q. When you got to the car what was the position of the
two men who were downY
A. When I got up to the corner of the car I ·went to the
left side of the car-l 'll say I went on the south side of the
car, and as I saw around the car I heard a man say, "I'm
shot!'' and I came around the front side of the car and I
came on Mr. Waterfield first and he had his gun in his left
hand. He went to raise like that (indicating) raise his gun
up, and I put my foot on it right quick.
Q. What part of the guil did you put ·your
page. 253 ~ foot on?
.
A. On the stock.
Q. What was the condition of that gun? That one of the
automatic guns?
A. I taken the gun out of his hand; the safety was off.
Q. It was in condition to be fired?
A. Yes, sir.
Q. You say you were yourself not conscious that the other
two wardens had shot at allY
A. No, sir.
Q. Then where was the other man? You saw another man
there?
A. I went to Mr. Waterfield first and 1\Ir. Birsch was to
Mr. Bonney, and Mr. Birsch remarked, ''Come on, men.
Let's get tl1ese fellows in the car and get them to the hospital as quick as possible".
Q. Who drove the car 7
A. I drove the car.
Q. Who else helped put the men in the car?
A. I helped put them i~.
Q. What kind of drive did you make~
A. I cut ·out as fast as the Ford would run. It was a right
good running Ford; it r~n beautifully, and was right fast.
Every once in a while coming in ~ir. Birsch would .say,.
'"'Can't you drive any faster?" I said, "It is wid"e open'"..
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Q. Did you have anything to say to them 7
A. I didn't have anything in the world to. say
to them. I heard one talking in the back. I didn't
look around to see which one, for the simple reason I was
new down that territory and it was taking all my time to
watch the getaway in the sand. I heard some one make a
l'emark. Mr. Birsch told him, "We are taking you to the
hospital as quick as possible. What's your name Y" He said,
"'I haven't got no name".
Q. After you got to Norfolk was there any concealment
'On the part of you· all of anything that had occurred Y
A. No, sir.
Q. Who notified the police Y
A. I believe Mr. Birsch called the police-that is, gave instructions to call. He told them at the hospital to notify
the police.
·
Q. Now there has been a statement made by Mr. Nowitzky
and somebody else, I think, this morning about the position
of your light shining on a gun barrel. The impression made
on Mr. Nowitzky evidently was that you had the light holding
it on your gun barrel. What took place about that?
A. He must have misunderstood me. I told Mr. NowitzkY
the general outilne of it and told him when the men came
up there and we riz to start advance to them I threw my
light on them and he says, "How do you know
page 255 ~ they throwed the guns up Y'' and I said my light
was right on their barrels. He must have thought
I said on my barreL
Q.. What you really saidA. The light was on the barrels of their guns.
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Mr. Venable: Witness with you, Mr. Barron.

CROSS EXAMINATION.
By Mr. Barron:
Q. When Mr. Birsch said to the men, "We are game
wardens. You are under arrest", you all had risen then
from the ground?
A. Oh, yes, sir.
Q. And were advancing towards the game wardens t
A. No, sir.
Q. Which way were you going Y
A. When we riz?
Q. I didn't mean game wardens. Yo~ were advancing to-
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wards the hunters. Listen to my question. When you rose,.
Birsch said, "Let's go". All of you arose. Is that correctf
A. That is right.
Q. And as you rose you advanced to·wards the automobile
where the men were, is that correct?
A. "\Ve advanced but 've didn't advance until ~Ir. Birsch
announced himself that he w·as a game warden.
page 256} Q. Mr. Birsch said, "We are game wardens.
You are under arrest". You said what?
A. I told them they were under arrest.
Q. Then you started walking towards the men. They were
at the side of the automobile Y
·A. That's right.
Q. They had their guns in their hunll f
A. That's right.
Q~ 1\Ir. Bonney's gun had the safety off auu :hir. Waterfield's gun had the safety off?
A. I don't know about that.
Q. You just said Mr. Waterfield's gun had the safety off.
A. I couldn't tell before 've got there and inspected the
guns.
Q. Anyway, when you all picked the guns up when they
were shot the safeties were off, they were ready to fire Y
A. I only picked up two.
Q. The two you picked up Y
A. Yes, sir.
Q. So when you announced that you were game wardens
you were walking abreast up to them?
A. I don't know where Mr. Birsch and IYir. Capps was
that time.
Q. You heard their testimony, didn't you T
A. Yes, sir.
page 257 ~ Q. Now the game wardens then had the guns
in their hands, they had ample opportunity to
shoot that time if thev wanted to?
A. While we were ,V.alking, you mean?
Q. I mean the hunters had an ample opportunity to shoot
you if they had wanted to shoot you, if you 'vere up and announced you were game wardens and were walking towards
them, they had plenty of opportunity to shoot you then?
A. I can't say about that. If they wanted to shoot before
they got the guns to their shoulder, whether they could. I
can't say ho'v they wanted to shoot.
Q. If they had wanted to shoot-you had gotten up and
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a11nounced vou were game wardens and had taken two or
three steps toward them-they had their guns in their hands
-they could have shot you up to that period 7
A. I don't think they could. They had to be mighty fast
to shoot me as fast as I fell.
·Q. Aren't professional hunters and guides pretty fast
shots?
A. Ordinarily they are, but most everybody has to put
their guns to their shoulder to shoot.
Q. You didn't have to 1
A. I don't kno·w why I had to but I did.
.
Q. Then your light was being held high in the air, shining
on them 1
A. Yes, sir.
page 258 ~ Q. Now the men said, ''Don't come another
step. Stop''. Tb.en you all dropped to the
ground?
A. When they said, "Don't come any closer", they said it
with bring the guns up.
Q. What did you do-a.11 three of you do then?
A. I don't kno1v what the other two did. I 'vas only looking out for my own skin.
Q. You dropped?
A. Yes, sir.
Q. Did you hear the shot going over your head f
A. No, sir, there was no time to listen for shot.
Q. Don't have to take time to listen for shot. Could you
hear the sl1ot whizzing over your head~
A. I didn't hear them.
Q. How many shots were fired 1
A. I ean 't tell about that other than one.
Q. You know one'
A. I am positive one fired.
Q. You told the officers that night at St. Vincent's Hospital "they fired on us".
A. I don't remember telling them at the hospital "they".
If I said "they" I meant the party.
·
Q. Your testimony 1vill agree with the testimony of the
other officers and your explanation will be the
page 259 r same'
A. For instance, I say a shot came from ''they
men'' that means one shot. If I say '' shots came f1·om their
guns I mean more than one.
Q. In other words ''they'' applied to the guns means
plural but applied to the men means one?
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- A. I mean shots. One shot or two shots.
Q. Why did you go around the south side of the carr
A. I. di.dn 't know ·I had shot anybody. I didn't know
anybody was hit. The mere fact I went around the south
side of the car was the fact I saw this man running that
way.
Q. No doubt about one thing you saw Lonnie Waterfield
running just as he stated in a southeast direction 50 or
60 yards probably?
A. He was around about that.
Q. You saw him but Clidn 't shoot at him f
A. Absolutely.
Q. Did you hear anybody else shoot at him?
A. I didn't hear any shots at all from the time I started
until the time I :finished.
·
Q. Now you say you were under the impression at first
after the fusillade of shots that there was no more shot but
now when you sat here and heard others testify you believe
you do remember that right after the shooting you did hear
two other shots fired. Where were they? In the marsh ?
A. Yes, sir.
page 260 ~ Q. W11en did you think about thatf
A. At that time I didn't give it a thought.
Q. What made you give it a thought to-dayf
A. By tJJese fellows bringing it back to my memory about
two shots fired. I don't remember how many shots there
were but tlwre were shots fired all up and down the bay
tltat night.
Q. How did these fellows brin.g it to your memory when
they testified there weren't any other shots?
A. What these fellows-Who are you referring to, Mr.
Barron?
Q. The two game wardens who testified ahead of you said
they were right there and after the fusillade of shots they
didn't hear any other gun fired. Now you say that you .
after hearing the testimony here to-day you do recall that
you heard two other shots. What made you think you heard
two other shots?
A. I can't tell what Mr. Birsch or Mr. Capps heard.
Q. Don't you think they could have. heard as well as you
could?
A. They could if they had been listening. Chances are
they weren't. The mere fact they went on one side of the
car and I went on the other side would be a difference.
Q'. Don't you think the reason you can remelll:ber· now is:
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because you think you have to account for those two shots
Mr. Whitehurst and }fr. Dudley heard?
.
A. No, sir, I never moved from the ground.
page 261l Every shell out of that gun dropped three feet
away from there.
Q. The question is what makes you say now that there
were two shots after your fusillade of shots Y
A. I can't say it was two shots. I heard some shots,
sounded like one or two shots.
Q. Didn't you say two shots?
A. I didn't specifically say two shots.
Q. You didn't hear any after you shot ~
A. Not right there. No more right there, but two shots
fired off like southward of the car near the bay. If I am
right. I don't know much about that territory.
Q. You can now tell this jury the exact location that you
heard two shots come from after this shooting and there was
so much excitement you went on the wrong side of the car,
didn't even know what side of the car the men were on you
shot?
A. Yes, I did. I saw the fellow run that side.
Q. lie had gone.
A. I don't. kno,v. As long as you can see anybody he's not ·
gone. I didn't even know I had hit anybody after I got to
the side of the car.
Q. Mr. Birsch-none of these men saw him fall?
A. I don't know about that.
·
Q. Did you see either of them fall?
page 262 ~ A. No, sir, I did not.
Q. Yon heard 1\fr. Capps and Birsch in the
back of the car trying to find out who the men were. Heard
that?
A. I heard Mr. Birsch. I was very busy driving because
I told you a minute ago I didn't know much about that saud
driving down there, and I was very busy driving, but I did
hear ~1r. Birsch ask him his name and he said he didn't
have any. One man.
Q. Did Mr. Capps ever give any explanation to you as
to why he conldn 't recognize the men, either that night or
when they got up there in the bright lights in the hospital-.
why he couldn't recognize the two men he had known all his
life?
A. I never asked him.
Q. Isn't the reason you don't remember ai1y or the··namesany of the questions asked-one of them that was in the
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back there 'vith Capps-Bonney-accusing you fello,vs of
shooting them down in cold blood t
A. I didn't get you.·
Q. Is the reaso~ why you a.nd why Mr. Capps, you men,
don't know who those hvo men were, wasn't there something going on in the back of that car that they were accusing
you men of shooting them down f
A. When we were coming in f
Q. Yes.
A. No, sir.
page 263 ~ Q. Didn't even know his own name f
A. If he did he didn't say. He said he didn't
have any. That is the only remark he made about his name.
Q. Wasn't anything said in that car by Bonney when he
lay there about you men shooting him down in cold blood,
.
anything like that¥
A. He said one or two things.
Q. What did he say~
A. I heard him say he was duing.
Q. What did he say? Did he say who killed him f
A. No, sir, he didn't. I didn't hear that.
Q. Never accused you all. He knew you shot him.
A. I don't know about that.
Q. Did you try to get some statement from him that would
exonerate you all¥
A. ~fr. Birsch asked him his name.
Q. Did you ask·him to make any statement that would exonerate you all, so you could use it as a dying declaration 1
A. No, sir.
·
Q. The only conversation was Mr. Capps trying to get two
men he had known all his life-trying to find out their
names¥
A. Mr. Birsch asked him.
Q. He heard ~Ir. Birsch ask him?
A. I suppose he did.
page 264 ~ Q. No doubt about one thing, when you got to
the hospital you 'vent right to the emergency
ward and they have brig·ht lights there f
A. I suppose it's the emergency ward.
Q. Bright lights Y
A. Yes, sir.
Q. Carried Bonney and Waterfield under the bright lights Y
A. Yes, sir.
Q. You were there, Capps 'vas in there, and Birsch was in
~&e!
.
.

A. Floyd :Niercer v. Common,vealth of Virginia.

217

A. Yes, sir.
Q. And then Capps didn't know who they were?
A. I suppose he didn't. If he did he didn't say he did.
Q. He claimed he didn't know them ~
A. Spencer, detective of the Norfolk Police Department.
came in and asked if we knew either one. All of us said
we didn't.
Q. So Capps said he didn't know and Spencer went out to
get some one to identify them 7
A. Mr. Capps told Spencer, "I should know them. Tne
face is familiar but I can't place them". Somebody went in
the pockets later of l\ir. Bonney and get an automobile car
and I think it said Lee Bonney on there, similar to that.
Was a Bonney on the card 7
Q. That is at variance with Mr. Capps' statepage 265 ~ ment?
A. I might say further Mr. Spencer got one
of the gentlemen's uncle and he didn't identify either one
of. them.
Q. Which uncle did he get?
A. Either Mr. Waterfield's or 1\IIt. Bonney's uncle.
Q. There 'veren 't any wounds in Waterfield's face, about
him head, were there?
A. I think not.
Q. There weren't any 'vounds about Bonney's face or head,
were there.?
A. I don't think there were.
Q. Even the uncle didn't know them 1
A. That is what 1\Ir. Spencer said.
1\{r. Barron: That is all.
RE-DIRECT

EXA~1INATION.

By Mr. Venable:
Q. Your gun went off five times you say 1 All the shells
that were in your gun, you think five of them 7
A. Yes, sir.
Q. What kind of a haze or smoke does that make in front
of a gun while your gun is shooting a number of times 1
A. It makes a little haze. Smokeless powder doesn't make
the smoke like black powder. It has a little smoke. It being
night it. made haze enough you couldn't see wherP Ht~ gonn
was firing.

.------
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Q. Is that the reason you didn't see where
the gun was firing ~
A. I don't Imow any other reason.
Q. In reference to the position in which these men were
lying in reference to the automobile, what part of the automobile were they lying beside f
·
A. They was lying beside practically parallel with the
back door, that is north of the car. The head "\\"as north.
Q. Now there is a hole in the automobile out here that
evidently had a shot .gun shot through it. You know how
that hole came in there T
A. No, sir, I don't.
Q. You know how long it's been there?
A. I didn't know the hole was there until we came to the
Police Department the night of February 4th. We parked
the car out on Cove Street and we came down from the
Police Headquarters-detective headquarters-we came
down the street and somebody remarked, "Here's a hole".
Q. That is the first you knew?
·
A. Yes, sir.
Q. You say you picked up two automatic guns?
A. Yes, sir.
Q. Took one and put your foot on it in Waterfield's hands ..
Where was the other one?
A. The other was just in front of the car,
page 267 ~ little way on the right side.
·
Q. On the right side little ways in front of
the car?
A. Yes, sir.
Q. So that you don't know who had had that gun. Evidently the man going away dropped that?
A. Yes, sir.
.
Q. When you got on your feet after this fusillade of shots
how far had you advanced, if any, when you saw a man running across the marsh?
A. I had just got up. Just started to go to the car.
page 266

~

Mr. Venable: All right, stand aside.
RE-CROSS EXAMINATION.
By· Mr. Barron:
Q. What caliber gun is
A. The shotgun?
Q. Yes.

yours-~

.-------

-

------
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12-gauge.
What color shells were you shooting?
Blue.
You were shooting the automatic that night, weren't
Yes, sir.

Q. What kind of shot were in the shells you

used~

A. Buckshot.
page 268 } Q. How many buckshot to each shellY Do you
know?
A. I never looked at any of the other shells. I have, but
it is supposed to l;>e nine.
T. L. PETTY,
a witness for the defense, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Venable:
Q. What is your name and occupation?
A. T. L. Petty, Inspector of Police, Norfolk, Va.
Q. In the performance of your duty on the night of February 4th of this year did you come in contact with Mr.
Mercer and some other gentlemen who had some trouble in
Princess Anne County Y
A. Yes, sir.
·
Q. You have heard Mr. Mercer testify here to-day, have
you?
A. Yes, sir.
Q. If he has varied in any way from the description which
he gave you of his conduct in this matter will you please
tell the jury?
A. I saw Mercer I suppose in the neighborhood of 10
o'clock that night and I was there with him around probably
until1. He told me practically as he has 'stated
page 269} here, that he and Mr. Birsch and Mr. Capps. Q. What did he tell you about the position of
his search light at the time of his shooting·~
A. He had the search light on the men and 1\fr. Birsch
told the men that they were game wardens and to ·consider
themselves under arrest.
Q. What about his search· light after that?
A. Well, he claimed they started towards the men and
they threw-the duck hunters threw their guns to their shoul·
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der-when they did he snapped his light off and fell and a
gun was fired and when a gun was fired he fired his gun
just as long as he could fire it.
Mr. Venable: Witness with you.
CROSS EXAMINATION.
By }Jir. Barron:
Q. You weren't up at St. Vincent's I-Iospital?
A. No, sir.
Q. Yon didn't hear the statem-ent he made to the other
three officers up there Y
A. No, sir.
_
Q. H!!d he talked to any attorney when he talked to you f
A. No,. sir. IIe talked to me in my office alone and then
Spencer was in there. That was for a while. page 270 ~ Q. So if N ow~tzky _and the qther officers say
that he told them at St. Vincent's Hospital right
after the shooting that he had his light down the barrel
so as to direct his. aim he told you a different thing when
he came there and thought about it .
. A. He told me exactly what I said. He snapped his light
off and dropped to the ground and began firing and fired
until he couldn't fire.
Q. Then he snapped his light off and dropped to the
ground?
A. Ye~, sir. That.was after 10 o'clock.
By the Court:
Q. What did he say with reference to the gunners firing¥
A. When the gunners threw their guns to the shoulders
and told them not to come any closer he snapped his light
off, and there 'vas one shot he knew from the gunners and
he fired directly where that shot 'vas fired from. He had an
automatic and he says 'vhen he put his finger on that trigger
it didn't seem he had pulled more than once when the gun
·.was empty.
By Mr. Barron:
Q. He -didn't tell you then but afterwards he said there
wasn't more than one gun fired?
A. He said he saw but one gun fired.
Q. If he told the other officers the men raised
page 2'7.1 } their guns and fired on them he told you a dif.
ferent story later.

A. Floyd 1\iercer v. Commonwealth of Virginia.

221

A. lie said both men thre'v their guns to the shoulder.
By the Court:
·
Q. He didn't tell you the three men threw their guns on
you?
A. I don't recollect he said three men.
Q. He testified to that a while ago.

Mr. Venable: That was another witness.
The Court: I thought Mercer said all three. I'll have
the stenographer read that.
Mr. Venable: The witness ahead of him testified to that.
Stenographer: (Reading) "Q. Then what happened?
"A. All at once they were standing in line with each other,
right in front of us. They threw their guns up, 'Don't come
no closer'. When they said, 'Don't come no closer', as quick
as I could fall I fell. I cut my light out. That light is constructed so you can push the button and it lights and when
you release the button the light goes out or you can prish
a slide and it stays lit when you take your finger off.'' (Page
290 of the transcript.)
By Mr. Venable:
Q. Who was it sent 1\ir. Nowitzky down to make his investigation the next morning?
A. I sent him.
page 272 ~ Q. You are his superior officer?
A. Yes, sir.
LEON NOWITZI{Y,
a witness for the prosecution, recalled by the defense for further cross examination, testified as follo,vs:
RE-CROSS

EXA~IINATION.

By 1\Ir. Venable:'·
Q. ~Ir. Nowitzky, in the cross examination of Mr. Capps
to-day Mr. Barron was under the impression that he made
some statement to you down there at the ground 'vhich some
of us didn't understand you to have said at all. Now I want
you to tell the jury just what you said to 1\Ir. Capps, what
he said to you, as far as you can remember, what happened
down there on the ground.
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Mr. Barron: If your Honor please, Mr. Venable is a little
in error. I didn't say Officer Nowitzky had testified to it
because it would not have been proper for hini to have tes•
tified to it and it was objected· to as Capps was not a party
defendant. It hasn't been put in evidence.
The Court: You don 'f want to object to this testimony.
page 273} Q. By Mr. Venable:
Q. Tell the jury just wha.t Mr. Capps said
to you down there Y
A. When we got to the scene of the shooting Mr. Capps
got out of the car, looked around, said, "This is the place".
After searching around for some time we found the different
things I described yesterday. Th~n I went to Mr. Capps and
asked him if there was anything further we could do. He
said, "No". I asked him if he knew whether there was any
more than one shot fired. He said, "I don't know".
Q. That is all he said to yon on that subject?
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Barron:
Q. Officer Nowitzky, do you recall if you didn't ask Mr.
Capps the question this way: didn't you say to him, "Mr.
Capps, where are these shells if all the men fired last night?
Where are those shells?'' and didn't he reply to you, ''Well,
now, there may not have been but one shot?'' Isn't that the
way it was?
A. I don't know it was said in that many words. The
gist of the words was I didn't find any other shells than
I described to the jury and I was expecting more and I asked
if there was any more than one shot fired-than the one in
the double-barreled shot gun, and he said he
·
page 274 } didn't know.
Q. Then why were you expecting any more
shells?
A. The way I unders'bood it m·ore shells should be there.
Q. What m·ade you understand that there were more shells
there?
A. I understood the men had fired on the game wardens..
Mr. Barron: That is alL
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CARL J. BRIGHT,
a witness for the defense, being duly sworn, testified as follows:
DIRECT EXAMINATION.
I .·
By Mr. Ashburn:
Q. What is your name, please?
A. Carl J. Bright.
Q. Where do yo:u live, Mr. Bright~
A. Princess Anne.
Q. Whereabouts in Princess Anne?
A. Creeds.
Q. How old are you 7
A. 29.
Q. What is your occupation?
A. Farmer.
Q. What do you do in the winter time 7
A. Game warden-hunting.
Q. Where did you work during the winter of 1927 Y _
A. Mr. Linwood Dudley.
page 275' Q. Is that near the clubs at which Linwood
Bonney and Allen Lee Waterfield worked 7
A. Pretty close. ·
Q. Did you know Mr. Water:field Y
A. Yes, sir.
Q. How long have you known him?
A. I knew him about 8 or 9 years.
Q. Have you ever had any conversation with him with
respect to what ·he would do if a game warden found him
on the marsh at night illegally hunting?
A~ Well, he told me-

Mr. Barron: If your Honor please, I don't want to make
an objection unless it is a sound objection, but if knowledge of it is not brought back to the notice of these men, the
defendants, what could any statement made by Waterfield,
the deceased, to this man, have to do with this case?
The Court: You gentlemen said this morning you had
a case in Virginia. Let me see it.
. _
Mr. Ashburn: If your Honor please, I'll have to get the
volume.
Mr. Barron: If your Honor please, I wilt withdraw the
objection and let it go.
The Court: Go ahead.
Mr. Ashburn: Read the question, Mr. Stenographer.
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page 276

~

Q. (Repeated by stenographer) ''Have you
ever had any conversation 'vith him with respect
to what he would do if a game warden found him on the
marsh at night illegally hunting~"
A. He told me two years this November-I was talking
with him-he said no game warden would come to him at
night.
·
Q. Was that with reference to his being on the marsh at
night?
A. I don't know about that.
Mr. Venable: Take the witness.
Mr. Barron: Nothing at all.
WALTER vV. CRAFT,
a witness for the defense, being duly sworn, testified as
follows:
DIRECT EXAMINATION.

By Mr. Venable:
Q. Please state your name and residence.
A. Walter Craft, Munden, Virginia.
Q. State your occupation Y
~Ir. Venable: This is a witness that neither I or the other
counsel for the defense have talked to. We are bringing
him here as a very unwilling witness. He ha~ not been
·willing to talk to us about it.

Q. Were you a game warden down in Princess Anne
County?
.page 277 }

Mr. Barron: I ask the indulgence of the
Court while counsel do talk to him.
·
The Court : I understand he refused to talk to yon.
Mr. Venable: He hasn't refused to talk with me but has
said he wouldn't have anything to do with it.
The Court: You have a right to try to communicate with
him and if he refuses to talk I will allow you to put him
on as an adverse witness.
By Mr. Venable:
Q. When were you a game warden?
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A. I don't know just exactly. About 8 years ago-9,
something like that.
Q. Been a game warden since then 1
A. No, sir.
Q. Did you ever try to arrest a man down there on the
marsh at night!
A. No, sir.
Q. How close did you get to him?
A. I don't know as I ever tried particularly to get to
anyone.
Q. How many shots did you get in you the night you went
after a man?
A. Nary a one. I never went after any.
Q. Wh'at is your full name?
A. Walter Craft.
page 278 -~ Q. Who did you work for that time?
A. J\{r~ Bailey I suppose was the head.
Q. You say you have not been a game warden within the
last four or :five years ~
A. No, sir, not in eight years.
Q. I may be mistaken in the name. You tell this court
you didn't go out in the marsh after men shooting at night
and get shot?
A. No, sir.
Q. 1;:ou are now living at Knott's Island?
A. Yes, sir.
Q. You didn't come home and resing your position because
you 'vere shot 7
A. No, sir.

:1\.fr. Venable: This is a different man. from the man we
thought. He wouldn't talk to us and tell us and we thought
he 'vas the same.
\Ve rest, your II 01HJ1".
'l'he dtfense rests.
The prosecution rests.

page 279 ~

And the Court doth hereby certify that the
evidence ahove set out is all the evidence adduced,
either for the Commonwealth or for the defendant, except
the exhibits therein referred to, the originals of which accompany tl1e transcript, and that on the trial of this case,
-and after the jury had been instructed on the law as appears
from Bills of Exceptions Nos. 4 and 5, which are hereby re-
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ierred to and made a part of this Bill of Exceptions, the
iury retired and after some consideration returned into Court
and rendered their verdict in the following words and figures,
to-wit:
''We, the jury, find the accused, A. Floyd Mercer, guilty
of murder in the second degree, and fix the punishment at
ten years in the state penitentiary.
(Signed)

B. R. TURNER, Foreman."

And thereupon, and in apt time, the defendant, by counsel,
moved the Court to set aside the verdict and grant him a
new trial upon the following grounds:

1. That the ·verdict is contrary to t1Je law and the evidence, and is without evidence to support it.
2. That the Court erred in granting certain instructions
at the instance of the Commonwealth, and in refusing certain instructions offered by the accused, and in
page 280 ~ amending certain instructions offered by the ac:cused, all of which will more fully appear in
Bills of Exceptions Nos. 4 and 5, reference to which Bills
of Exceptions is hereby made.
3. That the Court erred in admitting- certain testimony offered by the Commonwealth, to which objection was duly
made by the accused, and to the admission of which testimony exception was duly taken; that the Court erred in
rejecting certain testi~ony offered by the accused.

But the Court overruled the said motion of the defendant
for a new trial and refused to set aside the said verdict
and grant a new· trial in this cause, to which action and
ruling of the Court in refusing to grant the motion for a
new trial, and in refusing to set aside the verdict, the defendant then and there excepted and prays that this, his Bill
of Exceptions No. 1, may be signed, sealed and made a part
of the record in this cause, and the same is accordingly
done.
Given under my hand and seal this 12th day of September, A. D. 1927.
0. L. SHACKLEFORD, (Seal)
Judge of the Corporation Court of the Citv of
Norfolk, Number Two.
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J>age 281 } Virginia :
In- the Corporation Court of the City of Norfolk, Number
Two.
Common,vealth of Virginia

v.
.A. Floyd Mercer.
BILL OF EXCEPTIONS NO. 2.
BE IT REMEMBERED, That on the trial of this case
and after the jury had been empanelled and sworn to try
the issue joined, and during the taking of the testimony of
Ernest Land, a witness sworn a.nd introduced on the pa.tt
of the Commonwealth, which evidence is set out in full in
Bill of Exceptions No. 1, made a part of· the record in· this
case, which Bill of Exceptions No. 1 is hereby repeated and
made a part hereof as though specifically set out in full herein, the said Ernest Land, having been duly sworn and introduced as a witness for the Commonwealth, in response to
questions propounded to him by counsel for the Common'vealth, testified as follows:
page 282 ~ By Mr. Barron:
Q. What is your position, }.tfr. Land?
· A. I am a Virginia Beach police and Princess Anne County
Special police.
· Q. Did you go down to the place where this shooting took
place with Lonnie Waterfield Y
A. Yes, sir.
Q. Do yon remember the shooting 1
~: ~·
.
Mr. Venable: Just a minute. If your Honor please, I
think Mr. Barron ought to ask him how long after the shooting- took place did he go.
Mr. Barron: I will ask him that question.
Q. Do you remember the night of the shooting'
A. Yes, sir.
Q. How long was it after this you went down with Lonnie
Waterfield Y
.
A. It was on S'unday after. The shooting took place on
Friday.
·Q. The Sunday following f
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A. I went down the day after the shooting and I co.uldn 't
find the place and I went the next day, 'vhich I think was
Sunday.
Q. Did you go to the place with Lonnie Waterpage 283 ~ field 7
A. Yes, sir.
Q. Did he point outMr. Ashburn: (Interrupting) If your Honor please, we
renew our objection to this testimony by Mr. J.Jand pecause
we think at the time he went there it was too remote from
the time of the shooting for him to make an intelligent statement of .what he found and for that to be evidence with respect to the facts as they existed on the night of the shooting.
Mr~ Barron : Your I-Ionor will recall that I asked Lonnie
W a.terfield, and your Honor will recall the stupidity of the
witness-but he said he went there with Mr. Earnest Land
on Sunday morning, and he pointed out where, as best he
could, the point where the automobile was, he pointed out
to Mr. Land where his father fell, he pointed out where the
game wardens were, and the point where he dropped down
with the shot went over his head. I wanted to prove by Mr.
Land what he found there that uight.
Mr. Ashburn: That is the reason, whatever
page 284 ~ 1\Ir. Land says would be information he obtained
from Lonnie Waterfield and would therefore be
hearsay evidence.
1\IIr. Barron: I don't want him to state, your Honor, anything that Lonnie Waterfield told him. I asked him if Lonnie
Waterfield pointed out-Let me ask the question in a little
clearer way and see if I can make it unobjectionable.
Mr. Venable : It isn't a question of how he is going to
ask the question, but forego the leading questions for a
minute. A man goes and in a general ways says the car was
here, and so forth, three days afterwards. Now to attempt
to bring a man 'vho went there three days afterwards, after
the whole space 'vas tracked up the night of the shooting,
by people who 'vent there the next morning, by a lot of policemen who went there for fifty yards around, and have this
man come here and tell something Lonnie Waterfield, this
fifteen year· old boy told him, that is all he could have any
_
information about-his guessing at location-it
page 285 ~ seems to me would be wl1olly improper·
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By Mr. Barron:
Q. Mr. Land, where do you livef
A. Virginia Beach.
Q. What is your occupation 1
A. I am a Virginia Beach police and Princess Anne County
special police.
Q. Did you go with Lonnie 'Vaterfield or were you taken
by him to the scene of the shooting1
A. Yes, sir, I went down there with him.
Q. When1
A. Sunday morning after the shooting.
Q. You remember what day of {he week the shooting took
place~

A. I think it was Friday night.
Q. About what time was this Sunday morningt
.A. I think we left the beach around about ten o'clock, ten
or eleven o'clock, something like that.
Q. Will you please state to the jury~Ir. Ashburn: (Interrupting) If your Honor please, it is
understood we object to- this examination and the testimony.
The Court: Overrule the objection.
Mr. Ashburn: Exception.

~

Q. Will you please state to the jury just what
was pointed out to you by Lonnie Waterfield.
Don't state what be said but state the different points he
pointed out to you.
A. Young Waterfield showed me as near as he could where
the machine was.
Q. Did he then find that spot 7
A. Yes, sir.
page 286

Mr. Venable: I object to that. He said as near as he
could. That is as close as a man can testify.

Q. Did he identify that' spot as nearly as he could?
A. Yes, sir.
Q. What other spot did he point out?
A. He showed me where the firing was by the game wardens
-the direction 'vhere they were.
Q. Did he point out as nearly as he could the spot at which
the game wardens stood?
Mr. Venable: If your Honor please, I object to that. How
could this man lmow 1
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The Court : Same objection. The man said he pointed out
the spot.
By Mr. Barron:
Q. (Did he point out the spot where the game wardens
stood?
-page 287 ~

Mr. Venable: I object to that, your Honor, because he ·couldn't possibly know. This witness
can't know whether he pointed out ·the spot or not.
The Cdurt: Th~re is very little difference. You may show,
Mr. Barron, that Lonnie Waterfield indicated to this witness
the spot which he Lonnie Waterfield indicated as the spot
'Where these various occurrences took place.
Mr. Barron: That is exactly what I am trying to prove.
. Mr. Venable: We except..
By Mr. Barron:
Q. Follow the Court's instructions now and point out the
various spots Lonnie Waterfield indicated as where the different parties stood and what happened.
A. He also showed me some plaC'e where his father fell
and also the place where he fell down. At the place where
he stood the game wardens were I found 17-18 steps to the
back of the car east.
Mr. Venable: The car wasn't there that morning.
Witness: Where the car was suppos.ed to have
page 288 ~ been.
· ~fr. Venable: Oh, well.
By Mr. Barron:
Q. Did you then step off the distance from the car or
where he indicated the car to have been to the point where
he indicated his father fell f
A. Yes, sir.
Q. How far was that 7
A. That was about ten steps.
.
Q. Did you then step off the distance from the point at
which he indicated the car stood to the point at which he
indicated that he fellY
Mr. Venable: If your Honor please, I object to this question as leading.
·
Mr. Barron: If your Honor please, if that is leading I
don't know how else you are to .ask it.
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Mr. Venable: You can ask him what he did.
1\{r. Barron: I don't think that an examination is limited
to a general statement. I think, if your Honor please, I
have a perfect right to ask this witness if he stepped off
from the point that he indicated that the car was to the
point that he indicated he was when he fell. I don't think
that is leading.
The Court: I sustain the objection. Ask him to state
whether or not he stepped off any distance.
page 289

~

Q. Did you step off any other distances f

A. I stepped off from the place where he said
he fell down to the car which was about ten steps.
Q. What did you find, if anything, around the point at
which he indica ted the game wardens stood Y
A. There was a right many thin wads torn to pieces on the
ground. Some water there, kind of basin.
Q. What did you find, if anything, in the neighborhood of
where he indicated the automobile stood Y
A. There was a few thick wads, gun wads. Which I have
some of them here in my pocket.
Q. What did you find, if anything, around the spot or near
the spot 'vhere he indicated his father fellY
A. I found some thick gun wads.
Q. What did you find, if anything, at the spot where he
indicated he fell?
A. Found some thick gun wads.
Q. Will you please produce those wads and show them to
the juryY
(Witness does so.)
Mr. Venable : If your Honor please, I don't ·want to waive
any rights in this but I don't want to be captious, but if I
understand the situation a gun wad when forced out of a
gun may go in any direction. The object of the
page 290 } prosecution is to try by this man to bolster up
the testimony of the boy on yesterday which
comes out of the boy's own mouth. 1\fr. Land knows nothing about it; four or five people had been there-policethree or four people had been walking around this place
for fifty yards. The evidence will show you it had been
raining very hard nearly all day Saturday; Mr. Nowitzky
said he was in water up to his ankles around there. How
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that gun wad may have gotten there we don't know, and
it seems to me to be of no worth as evidence.
The Court: I overrule the objection.
~fr. Venable: Save the point.
By ~Ir. Barron:
Q. Are the gun wads that you have introduced in evidence
the wads _that were picked up by you at the various places
that you indicated Y
A. Yes, sir.
Q. In what direction did you find the wads in relation to
the automobile-:-the wads that you picked. up there~
A. TheseY ,·
Q. Yes.
page 291 } A. I stated I picked up some right by the automobile and some about tem steps to the north of
the machine~northerly direction where he said his father
fell and twenty yards to the southeast of the machine I picked
up one or two over there.
Q. The wads that you found in the direction of Waterfield's body at what angle were they as relating to the point
at which the wardens stood and the point at whlch he indicated his father fell f
Mr. Venable: Same objection, your Honor, to all these
questions.
The Court: I think you better make them. Because many
questions may ·be perfectly proper.
Mr. Venable: I object to this question as leading and for
the further reason I already stated.
The Court: Overrule the objection.
Mr. Venabel: Exception.

Q. In other words, Officer Land, you have stated that you
have found some wads.
A. Yes, sir.
Q. Around the automobile in the neighborhood of where
he indicated his father fell and in the neighborhood of where
he fell. Will you please illustrate or point out to the jury
if you can the relative positions of those wads
page 292 } ·where you picked them up as between where the
game wardens stood and as between the point
he indicated his father's body was.
A. As I said-
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objection.

A. (Continued) They were ten steps to the north of the.
machine and these thin wads' were kind of in the back of
the machine.
Q. I am not discussing the thin wads. I am discussing
the solid wads. Ifow close were they to the point he indicated his father fellY
A. Oh, about 20-25 steps, I suppose.
Q. How far were they from where the game wardens stood
-from the point he indicated the game wardens stood!
A. To the place where Waterfield fell about 25 steps.
l\1:r. Venable: Wait a minute, :Nir. Barron. Your Honor,
I don't think I have to make objection to each question. I
don't want to be captious or the Court to think I am unnecessarily delaying the trial. If we can have a general exceptionThe Court : I don't think either the jury or Court will
think that. I think it is your duty to do so.
Mr. Venable: Then I object to those last two questions.
The Oourt: I overrule the objection.
page 293} 1\fr. Venable: Save the point.

Q. Where did you find the solid gun wads that you said
'vere somewhere within ten feet of the point that he indicated his father fell?
1\tir. Venable: I object to that, if your Honor please.
Mr. Barron: If you will let me finish the question.
IYir. Venable: You asked him where it was.
1\fr. Barron: Read the question over and see if I said
anything of the kind.
Stenographer: (Reading) "''There did you find the solid
gun wads tliat you said were somewhere within ten feet of
·
the point that he indicated his father fell?"
1\fr. Barron: I ha-ven't finished the question yet.
~fr. Venable: Finish the· question.
~fr. Barron: Now I am going to ask him where those wads
were with relation to the body-the place where Waterfield
fell and where the game wardens stood.
1\fr. Venable: Same objection, if your Honor please.
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page 294 }

A. They were in between.

Q. The wads that you picked up. and found
some distance you said from the point that he indicated that
he fell, in what direction were they as to where he indicated that he fell and the game wardens stood.
Mr. Venable: Same objection, if your Honor please.
The Court= You mean where the game wardens stoodtile point Waterfield hidicated as the place where they stood?
Mr. Barron: Yes.
The Court: With that amendment I overrule the objection.
A. I don't know what line that was on but it was close t()
the place where he pointed out he fell. That was about twenty
steps from the automobile.
Q. In what direction?
A. In a southward direction of the machine.
Mr. Venable : If your Honor please, we a~Sk that all of
the testimony of this witness be stricken from the record.
_.,..
The Court: Overrule the objection.
./
Mr. Venable: Exception. Then without waiving our rights .____./'
we may want to ask him a question or two.
page 295 ~ Mr. Barron: If your Honor please, it will be
understood by the Commonwealth that they don't
waive their objection and cross exa~ine as they see fit.
The wads are introduced in evidence and marked Exhibit
X. I asked him to hand them to the jury, which he did,.
and poured out on the desk and identified them. I now introduce them as evidence. Exhibit X.
J\fr. Venable: I object to the introduction of the exhibits
because there is no telling from 'vbat gun they came, what
time they came, when they came; other shells were found
there by Mr. Nowitzky. We don't know where these gun
wads came from and for that reason I say they are not sufficiently connected to be admitted into evidence in this case.
The Court: Objection overruled.
Mr. Venable: Save the point.
Note: The gun wads were received in evidence as Exhibit
X.
page 296 }

To which questions and answers counsel for
the defendant then and there objected, and
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moved the Court to strike the same from the record for the
following reasons:
1. That the examination of the supposed location of the
shooting '\vas made after such a lapse of time during which
conditions had materially changed, that tl1e physical facts ob~erved on such examination could have no probative value,
and .could not disclose the facts at the time of the shooting.
2. That said examination took place out of the presence
of the accused, and that said examination and the conclusions reached by the officer, and testified to by him, were
based entirely on statements made by the prosecuting witness, which statements were also made out of the presence
of the accused.

3. That said testimony was introduced by the Commonwealth for the purpose of substantiating the testimony of
Lonnie Waterfield and the facts in connection with the shooting, and that said testimony was based entirely on what said
Lonnie Waterfield had told the witness, and not
-page 297 } on what the witness knew of his own knowledge,
and, therefore, said testimony was inadmissible.

4. That the statements made by this witness were based
on an examination made under such conditions that it was
improper to admit same in evidence; that the conclusions
which the Commonwealth sought to have the jury draw from
this testimony were based upon matters of such slight probative value that said testimony should ·not have been admitted.
But the Court overruled the said objections to said questions and answers, and the motion of counsel for the defendant to strike out the same, and allowed the said questions and answers. Whereupon the defendant, by counsel,
duly excepted and prays that this his Bill of Exceptions
No. 2 may be signed, sealed and made a part of the record
in this cause, and the same is accordingly done.
Given under my hand and seal this 12th day or September, A. D. 1927.
0. L. SHACKLEFORD, (Seal)
Judge of the Corporation Court of the City of
· Norfolk, Number Two.
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In the Corporation Court of the City of Norfolk, Number .
·
Two.
Commonwealth of Virginia
v.·
A. Floyd Mercer.
BILL OF EXCEPTIONS NO. 3.
BE IT REl\1:El\1:BERED, that on the trial of this case and
after the jury had been empanelled and sworn to try the
issue joined, and during the taking of the testimony of John
Sparro,v, a witness sworn and introduced on the part pf
the Commonwealth, which evidence is set out in full in Bill
of Exceptions No. 1, made a part of the record in this case,
which Bill of Exceptions No. 1 is hereby repeated ·and· made
a part hereof as though specifically set out in full herein,
the said John Sparrow, having been duly sworn and introduced as a witness for the Commonwealth, in response to
·
questions propounded to him by counsel for the
page 299 ~ Commonwealth, testified as follows:

Q. Did you go with ;Lonnie Waterfield and ],{r. Land Sunday morning to a spot in Princess Anne County 7
A. Yes, sir.
Q. Will you please state to the jury what spot you went
to. What place in Princess Anne County did you go to ?
A. Sunday morning, I don't remember just exactly what
date it was, we went down Back Bay, just south of Little
Island-the Princess Anne Gunning Club. Just little south
of that where the shooting took place.
Q. Did Lonnie Waterfield indicate the plac.e at which this
shooting took place 7
A. Yes, sir.
Q. What spots, if any, did he indicate¥
Mr. Venable : Your Honor understands we make the same
to this witness.
·The Court : Overruled.
Mr. Venable: Save the point.

obj~ction

Q. What spots, if any, did he indicate 1
A. He pointed out where the car was standing; pointed
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out where his father fell; pointed out where J\tir. Bonney
fell; showed us where the game wardens were standing;
showed us where he fell.
Q. Did you find any evidences or anything at
page 300 ~ or near the spot where the automobile stood and
IVIr. Bonney fell~
A. We found some gun wads.
Q. Did you find anything at or near the spot where he
indicated his father fell?
A. Some gun wads lying all around there.
Q. Did you find anything at or near the spot~{r. Venable:
(Interrupting) Your Honor, will I have
to make objection to each of these questions f We object
to this whole line of testimony.
The Court: I think there may be questions asked in leading form objection to which could be sustained. I prefer
you make your objection.
Mr. Venable: I object to this last question, and ask the
questions and answers of this witness be stricken out as to
what Lonnie W ater:field told this man.
The Court : Overruled.
Mr. Venable: Save the point.
Mr. Barron: I want to get the record clear. I am not
asking this witness to state anything Lonnie Waterfield told
him.

Q. Did you find anything at or near the spot where he indicated he fell f
page 301 }
~Ir.

M:r. Venable:

Objection.
The Court: Overruled.
Venable: Save the point.

A. Gun wads.
Q. What was done with those gun wads when you and :.Mr.
Land found them~
A. ~{r. Land took them.
Q. I hand you here some gun wads that Mr. Land intro- o
duced and ·will ask you to say not whether they are the identical wads but whether they ·are the character of wads you
gentlemen found in general size and appearance?
A. Yes, sir.
~
To which questions and ans·wers counsel for the defendant
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then and there objected, and moved the Court tO' strike the
same from the record for the following reasons:
1. That the examination of the supposed location of the
shooting was made after such a lapse of time, during which
conditions had materially changed, that the physical facts
observed on such examination could have no probative value,
and could not disclose the facts at the time of the shooting.
page 302

~

2. That said examination took place out of the
presence of·the accused, and that said examination and the conclusions reached by the witness, and testified to. by him, were based entirely on statements made
by the prosecuting witness, which statements were also made
out of the presence of the· accused.
3. That said testimony was· introduced by the Commonwealth for the purpose of substantiating the testimony of
Lonnie Waterfield and the facts in connection with the shooting, and that said testimony was based entirely on what said
Lonnie 'Vater:field had told the witness, and not on what the
.-rwitness kne.'v of his own knowledge, and, therefore, said _______.testimony was inadmissable.
4. That the statements made by this witness 'vere based
on an examination made under such conditions that it was
improper to admit same in evidence; that the conclusions
which the Commonwealth sought to have the jury draw from
the testimony were based upon matters of such slight probative value that said testimony should not have been admitted.

page 303 ~

c

But the Court overruled the said objections ta
said questions and answers, and the motion of
counsel for the defendant to strike out the same, and allowed
the said questions and answers. Whereupon the defendant,
by counsel, duly excepted and prays that this his Bill of
Ex~ptions No. 3 may be signed, sealed and made a part of
the record in this cause, and the same is accordingly done.
Given under my hand and seal this 12th day of September, A. D. 1927.
0. L. SIIACKLEFORD, (Seal)
Judge of the Corporation Court of the City of
Norfolk, Number Two.

A. Floyd Mercer v. Commonwealth of Virginia.
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In the Corporation Court of the City of Norfolk, Number Two.
Commonwealth of Virginia

v.

-A. Floyd Mercer.
BILL OF EXCEPTIONS NO. 4.
BE IT REMEJviBERED, that on the trial of this case
and a.fter the jury had been empanelled and sworn to try
the issue joined in this case, and after the evidence had
been introduced which is set out in Bill of Exceptions No. 1,
and made a part of the record in this case, which Bill of
Exceptions No.1 is hereby repeated and made a part hereof
as though specifically set out in full herein, the Commonwealth, by counsel, moved the Court to give the jury the
following instructions:
page 305

~

''Every unlawful homicide in Virginia is presumed in law to be murder in the second degree. In order to elevate the offense to murder in the first
degree the burden of proof is on the Commonwealth, to
reduce the offense to manslaughter the burden of .proof is
on the prisoner.''
To the giving of which instruction the defendant, by
counsel, then and there objected, and moved the Court to
reject the same for the following reasons:
·1. That there was no evidence in this case to support a
verdict of murder.
2. That there was no evidence to show express malice on
the part of the accused, and that under the facts and circumstances surrounding the killing, as shown by the evidence,
the jury could not be permitted to infer that implied malice
existed.

.

3. That said instruction was an incorrect statement of
a legal principle.
page 306

~

4. That the instruction as drawn, and unsupported by any explanatory instructions, was a
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declaration on the part of the Court that the homicide in
question was un}a,vful and deprived the prisoner of his right
to have the Commonwealth carry the burden of proof of
his guilt of any offense whatsoever.
·
But the Court overruled the said objections to said instruction and granted the same, to which action of the Court
the defendant by counsel then and there objected, and excepted to the giving of said instruction by the Court, and he
prays that this his Bill of Exceptions No. 5 may be ~igned,
sealed and made a part of the record in this case, and the
same is accordingly done.
Given under my hand and seal this 12th day of September, A. D. 1927.

0. L. SI-IACI{LEFORp, (Seal)
Judge of the Corporation Court of the City of
Norfolk, Number Two.
page 307
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In the Corporation Court of the City of Norfollr, Number
Two.
Commonwealth of Virginia

v.

A. Floyd Mercer.
. BILL OF EXCEPTIONS NO. 5.
BE IT R.EMEMBERED, that on the trial of this case
and after the jury had been empanelled and sworn to try
the issue joined in this case, and after the evidence had
been introduced, which is set out in Bill of Exceptions No. 1,
and made a part of the record in this case, which Bill of
Exceptions is hereby repeated and made a part hereof as
though specifically set out in full herein, the defendant by
counsel moved the Court to give the jury the follo,ving instructions:
page 308

~

Instruction. No. 1.

The jury are instructed that if they believe from the evidence that at the time and place of the shooting the defendant
Mercer was a State Game Warden, then by virtue of that
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office, he was an officer of the law of the State of Virginia,
and was authorized and empowered to arrest and detain the
deceased; that he had t\1e lawful right to be at the place of
the shooting, and that it was his duty under the law to attempt to arrest the deceased. ·
Instru.ctio·n No: 1-.A..

The law presumes that the accused, who was an officer

ot the law on duty at the time of the act charged, was engaged in the proper and hinocent discharge of his duty on
the occasion in question, and unless the Commonwealth shows
from the evidence, beyond all reasonable doubt, that the accused on the occasion in question was not so engaged in
the proper and innocent discharge of his duty, they shall find
him not guilty.
Instruction No. 2-A.

Tf the jury should believe from the evidence that the accused shot the deceased under a reasonable belief .that his own
life was in danger, or that he was in danger of serious bodily
harm, as the facts and circumstances reasonably appeared to
him at the time, he was excusable in so doing, whether such
danger was real or not. The question for the jury in this
case is not whether the taking of the life of the deceased
might have been safely avoided, but whether the accused tin
the circumstances of agitation and p~ril in which he was
placed, as reasonably appeared to him), might reasonably
have believed, and did believe it necessary to shoot as he did,
resulting in the death of the deceased, in order to save his
own life, or avoid serious bodily harm.
page 309

~

Instruction No. 2-C.

The Court further instructs the jury that where a man is
threatened with danger, the law authorizes him to determine from appearances and the actual state of things surrounding him as to the necessity of resorting to force; and.
if he acts from reasonable and honest conviction, he 'vill
not be held criminally responsible for a mistake as to the
actual danger, where other judicious men would have been
mistaken; for, 'Yhen one man appears to another to be attempting to injure him with a deadly weapon, and has said
.weapon in his possession, then the party against whom the
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attempt appears to be made has the right to make use of such
means to prevent injury as the behavior of his aggressor
and the situation make necessary. .

Instruction No. 9.
The jury are instructed that the accused is presumed to
be innocent of the charges against him unless and until he
is proven guilty thereof by the Commonwealth by evidence
to a moral certainty beyond all reasonable doubt, and to the
exclusion of every reasonable theory or hypothesis· of innocence. This presumption of innocence goes with the accused
throughout the whole case and a.pplies at every stage t4ereof,
and unless the jury are convinced of the guilt of the accus_ed
by evidence so clear as to leave no reasonable theory or
hypothesis consistent with his innocence, they should :find him
not guilty.

Instnwtion No.4.
The jury are instructed that if they shall have any rational
doubt as to any important fact necessary to convict the accused of any offense whatsoever, then they are bound to give
the accused the benefit of that doubt.
page 310}

In-struction No. 5.

If the jury believe that the accused was in tl1e discharge
of a lawful duty, engaged in a lawful act, he need not retreat but may repel force by force if need be to the extent
of slaying his adversaries. This is justifiable self-defense.
,~

Inst-ruction No.

6.

_The Court instructs the jury that if they believe from
the evidence that the defendant believed himself to be in
danger of death, or great bodily harm, on account of the
words or threatening attitude of Bonney or Waterfield, the
law does not require him, before acting in his own defense,
to wait until h~ is actually shot at, but under the law he is
justified in shooting himself without waiting to be fired at,
if he believes he is about to be shot at.
Whereupon the Court granted defendant's instruction
number four as offered, but the said Court refused the de-
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fendant 's instructions one, one-A, two-A, two-C, three, five
and six, as offered, but over the objection of counsel for the
defendant amended the said defendant's instructions numbers one, two-A, two-C, three, five and six, and gave the
aame as follows:
lnst1·uc.tion No. 1.
The jury are instructed that if they believe from the evidence that at the time and place of the shooting the defendant
Mercer was a State Game Warden, then by virtue of that
<>ffice, he was an officer of the law of the State of Virginia,
and was authorized and empowered to arrest and
page 311 ~ detain the deceased; that he had the lawful right
to be at the place of the shooting, and that it
was his duty, under the law to attempt to arrest the deceased, in any lawful manner.
Instruction No. 2-A.
If the jury should believe from the evidence that the accused shot the deceased under a reasonable belief that his own
1ife was in danger, or that he was in danger of serious
bodily harm, as the facts and circumstances reasonably appeared to him at the time, he was excusable in so doing,
whether such danger was real or not. The question for the
·jury in this case is not whether the taking of the life of
the deceased might have been safely avoided, but whether
the accused might reasonably have believed, and did believe it necessary to shoot as he did, resulting in the death
of the deceased, in order to save his own life, or avoid serious
bodily harm.
I nstru,ction No. 2-C.
The Court further instructs the jury that where a man
is threatened with danger, the law authorizes him to determine from appearances and the actual state of things surrounding him as to the necessity for resorting to fol"ce; and,
if he acts from reasonable and honest conviction, he will
not be held criminally responsible for a mistake as to the
:actual danger, where other judicious men would have been
mistaken; for, when one attempts to injure another it gives
the injured man the right to make use of such ·means to
prevent injury as his behavior and the situation make neces·
sary.
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Instruct·ion No. 3.

The jury are instructed that the accused is presumed to
be innocent of the charges against him unless and until he
is proven guilty thereof by the Commonwealth by evidence
beyond all reasonable doubt, and to the exclusion of every
reasonable theory or hypothesis of innocence. This presumption of innocence goes with the accused throughout the
whole case and applies at every stage thereof, and unless the
jury are convinced of the guilt of the accused by evidence.
so clear as to leave no reasonable theory or hypothesis consistent with his innocence, they should find him not guilty..
lnsintctio1~

No. 5.

If the jury believes that the accused was in the discharge
of the lawful duty to arrest the deceased, he need not retreat, and if the deceased seeks to prevent the la,vful execution of said duty by shooting at the accused, then the accused in turn may become the aggressor, even to the extent
of taking the life· of the deceased, if such action on his part is
reasonably deemed necessary to protect himself from death or
serious bodily injury.
·

Instruction No.

6.

The Court instructs the jury that if they believe from
the evidence that the defendant reasonably believed himself
to be in danger of death, or great bodily harm, on account
of the words of Bonney or Waterfield, the law does not require him, before acting in his own defense, to wait until
he is actually shot at, but under the law he is justified in
shooting himself without waiting to be fired at, if he believes he is about to be shot at.
page 313 ~

Which said instructions, together 'vith the one
instruction given on behalf of the Commonwealth,
and set out in Bill of Exceptions No. 4, were all of the
instructions given by the Court. To which action of the
Court in refusing to give instruction· number one-A, the
defendant, by counsel, then and there objected, and excepted
to the refusal of the Court to give said instruction for the
following reasons:
·
1. That said instruction embodied a correct legal prin-
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ciple applicable to the facts as disclosed by the evidence
in this case, and that the accused was entitled to the benefit
thereof.
And the accused, by counsel, then and there objected and
excepted to the refusal of the Court to give said instruction number one as offered, and objected and excepted to the
amendment thereof by the addition of the words ''in any
lawful manner", for the follo,ving reason:

1. That the instruction as offered embodied a correct principle of law applicable to the facts as disclosed by the evidence in this case, to the benefit of which the accused was
entitled; that the amendment made by the Court materially
weakened the force of said instruction in that inferentially
the amendment may have lead the jury to believe that the
Court considered the actions of the accused an attempt to
arrest the deceased in an unlawful manner.
~

And the accused, by cou11sel, then and there objected and excepted to the refusal of the Court
to give instruction number two-A as offered, and objected
and expected to the amendment thereof by the Court in
'vhich the Court struck out the words ''in the circumstances
of agitation and peril in 'vhich he was placed, as reasonably appeared to him'', for the following reasons:
page 314

1. That the instruction as offered embodied a correct legal
principle applicable to the facts in this case as disclosed by
the testimony, and the accused was entitled to the benefit of
said instruction as offered.
2. That the elimination of the above set forth language
by the Court deprived said instruction of the principle part
of its force and strength, to the benefit of which the accused
'vas entitled; that the instruction as offered substantially
told the jury that if it reasonably appeared to the accused
that he was in circumstances· of agitation and peril, and he
might reasonably have believed and did believe it "ras necessary to shoot in order to save his own life or to avoid serious
bodily harm, then such shooting was excusable; that the
amendment of the Court eliminated the language covering
the mental condition on the part of the accused which would
justify the shooting.
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And the accused, by counsel, then and there objected to
and excepted to the refusal of the Court to give instruction
number two-C as offered, and to the amendment of said instruction by the Court. The instruction as offered contained
the followi.ng language in conclusion:
" • * * for, when one man appears t~ fl.:.nother
to be attempting to injure him with a~ deadly
weapon, and has said weapon in his possession, then the
party against whom the attempt appears to be made has the
right to make use of such means to prevent injury as the
behavior of his aggressor and the situation make necessary."
page 315

~

The Court gave this to read as follows ~
'' .w * • for, when one attempts to injure another it gives
the injured man the right to make use of such means to
prevent injury as his behavior and the situation make necessary.''

The objection and exception of defendant was based on the
following grounds:
1. Instruction as offered embodied a correct legal princi pie to the benefit of which defendant was entitled.
. 2·. The amendment made by the Court told the jury that
before the accused was justified in making use of means to
prevent injury there must have been an attempt on the part
of the hunters to injure him. This is not a correct principle of law, and was highly prejudicial to the accused. The
correct principle is that the reasonable appearance of the
attempt, as viewed by the accused, is the true criterion of his
right to take such action as appears to ~im necessary for
his own protection.
page 316 ~

And the defendant, by counsel, then and there
objected and excepted to the refusal of the Court
to give instruction number three as offered, and to the amendment of said instruction by the Court in which the words ''to
a moral certainty" were struck out from said instruction, for
the following reason:
1. That said instr-uction as offered embodied a correct legal
principel, to the benefit of which the accused was entitled.
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And the defendant, by counsel, then and there objected and
excepted to the refusal of the Court to give instruction number five as offered, and objected and excepted to the amendments made to said instruction number five by the Court, and
to the giving of said instruction as amended. The instruction as offered read as follows:
''If the jury believes that the accused was in the discharge
of the lawful duty, engaged in a lawful act, he need not retreat, but may repel force by force if need be to the extent
of slaying his adversaries. This is justifiable self-defense."
As amended and given said instruction read as follows:
''If the jury believes that the accused was in the discharge
of the lawful duty to arrest the deceased,. he need not retreat, and if the deceased seeks to prevent the lawful exbu.
tion of said duty by shooting at the accused, then
·page 317 ~ the accused in turn may become the aggressor,
even to the extent of taking the life of the deceased, if such action on his part is reasonably deemed necessary to protect himself from death, or serious bodily injury."
·
The objections of defendant to the action of the Court were
·
based on the# following grounds:
1. That the instruction as offered embodied a correct legal
principle to the benefit of which the accused was entitled.

2. That the amended instruction given left the jury in
doubt as to whether or not the accused was in the discharge
.of a lawful duty in attempting to arrest the deceased, whereas under the evidence the Court should have positively instructed the jury that it was the duty of the accused to
arrest the deceased.
3. The instruction as amended told the jury that the accused had no legal right ·to fire upon the deceased until,
''the deceased seeks to prevent the lawful execution of said
duty by shooting at the acc·u,sed".
4. That said instruction does not correctly propound the
defendant's right to attempt to arrest the deceased in that
under the statut~s of the United States the deceased were

r--
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engaged in the commission of a felony, as was disclosed by
the evidence in this case, and the accused at the time of
making the arrest was under the supervision of a Federal
Officer, and engaged in the enforcement of a Federal hi'w.
5. That irrespective of the offenses committed by the deceased said instruction was highly prejudicial in that it did
not correctly propound the right of the accused to act in
performance of his duty, and in his own defense.
page 318

~

And the defendant, by counsel, then and there
'objected and excepted to the refusal of the Court
to give instruction number six as offered, and to the action
of the Court in amending said instruction number six, and
giving the same as amended. The instruction as offered read
as follows:
''The Court instrnGts the 'jury that if they believe from
the evidence that the defendant believed himself to be in
da~ger of death, or great bodily harm, on account of the
words or threatening attitude of Bonney or Waterfield, the
law does not require him, ·before acting in his own defense,
to wait until he is actually shot at, but under· the la\v he
is justified in shooting himself without waiting to be fired
at, if he believes he is about to be shot at.' J
The same was amended and given by the Court in this
form:
''The Court instructs the jury that if they believe from
the evidence that the defendant reasonably believed himself to be in danger of death, or great bodily harm, on account of the words of Bonney or W a.terfield, the law does
not require him, before acting in his o'vn defense, to wait
until. he is actually shot at, but under the law he is justified in shooting himself without waiting to be fired at, if
he believes he is about to be shot at.''
page 319 ~

The objection of the defendant was based on
the following grounds.:

1. That the instruction as offered embodied a correct legal
principle, to the benefit of which the defendant was entitled.
2. That the instruction as amended and given deprived
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the accused of the right to have the jury consider the threatening attitude of the deceased, as well as his words, in determining wheth~r or not the accused reasonably believed
himself to be in danger of death, or great bodily harm; that
the jury were entitled to consider all of the facts and circumstances including the actions, language, and attitude of
the deceased at the time of the shooting, in determining
whether or not the accused could reasonable believe that he
was in danger.
And the defendant prays that this his Bill of Exceptions
No. 5, may be signed, sealed and made a part of the record
in this case, and the same is accordingly done.
Given under my hand and .seal this ·12th day of Septem. ber, A. D. 1927.

0. L. SHACKLEFORD, (Seal)
Judge of the Corporation Court of the City of
Norfolk, Number Two.
page 320 } Virginia :
In the Corporation Court of the City of Norfolk, on the
13th day of September, 1927.

I, W. L. Prieur, Jr., Clerk of the Corporation Court of
the City of Norfolk, do hereby certify that the foregoing
and annexed is a true transcript of the record in the suit of
the Commonwealth of Virginia, plaintiff, vs. A. Floyd :Niercer, defendant, lately pending in said Court.
I further certify that the said copy was not made up and
completed until the plaintiff had had due notice of the making of the same and the int.ention of the defendant to take an
appeal therein.
Given under my hand this 13th day of September, 1927.
II. STEWART JONES, C. C.
W. L. PRIEUR, Jn., Clerk.
Fee for this record, $75.00.
A Copy-Teste:
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