·,

TOWN OF FALLS CHURCH, ABODY POLITIC
AND CORPORATE, Complainant,
v.

BOARD OF SUPERVISORS OF FAIRFAX
COUNTY, STATE OF VIRGINIA, A BODY
CORPORATE, Defendant.
Record 469

FROM THE CIRCUIT COURT OF FAIRFAX COUNTY, VIRGINIA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not confonning in all respects to the aforementioneu
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STE\YART JONES, Clerk.
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IN TIIE

Supreme Court of Appeals of Virginia
AT RICH:\1:0ND.

TOWN OF FALLS CHURCH, A BODY I,OLITIC AND
CORPORATE, Complainant,
vs.

BOARD OF SUPER.VISORS. OF FAIRFAX COUNTY,
STATE OF VIRGINIA, 1\.. BODY CORPORATE, Defendant.

PETITION FOR APPEAL.

---·----To the Honorable Jud.Qes of the B'ltpre'lne Court of Appeals
of Virginia:
Your petitioner, Town of Falls Church, a body politic and
corporate, respectfully represents unto your Honors that it
is aggrieved by a final decree in the Circuit Court of Fairfax County, Virginia, entered in term time at Fairfax, Virginia, on June 1st, 19:.!7, whereby an injunction heretofore
awarded it, on Aprilllth, 1927, by the Honorable Howard W.
Smith, Judge of the Corporation Court of the City of Alexandria, Virginia, against the above-named defendant, which
said injunction was dissolved by the Honorable Samuel G.
Brent, Judge of the Circuit Court of Fairfax County, Vir·
ginia, in vacation, at Arlington County Court House, Clarendon, Virginia, on April 26th, 1927, and ·upon motion of the
complainant, as provided by Section 6320, Code of Virginia,
1919, as amended, the original papers, together with a copy
of the proceedings had in said Circuit Court of Fairfax
County, Virginia, were presented to the Honorable R. H. L.
Chichester, one of the Judges of the Supreme Court of Ap-
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peals of Virginia, on May 4th, 1927, who thereupon entered
a decree reinstating the said injunction and continuing it in
force and effect until Tuesday, 1\{ay 17th, 1927, at which time
said injunction was continued in force and effect by decrees
entered by the Circuit Court of Fairfax County, -Virginia, at
its May term, 1927, on, to-wit, 1\{ay 17th, 1927, and May 25th,
1927, rintil June 1, 1927, on which said last mentioned date,
by a decree entered in said cause, the said injunction was
dissolved. The Town of Falls Church, a body politic and
corporate, plaintiff in error and the Board of Supervisors of
Fairfax County, State of Virginia, a body corporate, defeLdant in error, will hereafter be referred to as complainant and
defendant, respectively. The Town of Falls Church, a bedy
politic and corporate, petitioner herein, was the complainant
in said suit, and the Board of Supervisors of Fairfax County,
S'tate of Virginia, a body corporate, was defendant therein.
A transcript of the record of said proceedings duly certified
is hereto attached from which the errors hereinafter complained of are apparent.
STATEMENT

OF

THE CASE.

In this statement of the case an endeavor will be made to
set forth the facts in as ~1early the chronological order of their
occurrence as may be practicable. It appears from the bill
of complaint that by an Act of the General Assembly of the
State of Virginia,· approved ~farch 30th, 1875, certain territory lying partly within the County of Fairfax and partly
within the County of Arlington, in the State of Virginia, was
created a body politic and corporate under the name of the.
Town of Falls Church. The territory included in the corporate limits of said town situate, lying and being in Fairfax County is located partly within ],ails Church magisterial district in said County of Fairfax and partly within
Providence magisterial district in said county. In so far as
the territory within said corporate limits is lo~ated within
Arlington County, Virginia, it lies partly within Washington magisterial district of Arlington County, Virginia, and
partly withii1 Arlington magisterial district of said county.
At the time of the incorporation of the town of F1alls Church,
as set out above, the territory embraced within the corporate
limits of said town was created a separate road district. The
charter of said town has been amended by the Acts of the
General Assembly of Virginia approved February 27th, 1877;
March 4th, 1890; March 2nd, 1894; March lOth, 1910; Feb-
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ruary 5th, 1916,.and March 3rd, 1924. The provisions of.this
charter, in so far as pertinent to the matters in controversy
in this suit, are those providing that the territory included in
the corporate limits of said town shall constitute a separate
road district and further declare that no distrfct road tax on
any property within its corporate limits shall be assessed or
collected except by the council. The other provisions of the
charter of the town of Falls Church concerned in this suit
are the provision with respec.t to the manner in which any
indebtedness, beyond the ability of the town council to pay
within one year from its orainary, or special revenues or resources, may be created, and the further provision with respect to the limitation of taxation on each $100.00, of assessed
valuation of the property in said town.
While the above-mentioned provisions of the town charter
of Falls Church were in full force and effect, an cl~ction was
held in Falls Church magisterial district, Fairfax County,
Virginia, to determine 'vhether or not the Board of Supervisors shoula issue bonds of Fairfax County in the sum of
$262,000, for the purpose of macadamizing, or otherwise permanently improving certain roadways designated in said })etition, one of said roadways running from the town of Falls
Church to Annandale and the other running from .Annandale to Bailey's ·Cross Roads. At said election a majority of
the votes cast was in favor of the issuance of said bonds and
by an order entered in the Circuit Court of Fairfax County,
Virginia, at its November term, 1924, the Judge of sairl court
certified that the said bond issue had been carried and directed
the Board of Supervisors of said county to isslte, as provided by law, the bonds of said county in the sum of $262,000.00 as provided for in said petition.
Thereupon the Board of Supervisors of Fairi'ax County,
S'tate of Virginia, a body corporate, the defendant in this action, issued the bonds of said county in the sum of $262,000
and thereafetr proceeded to levy a tax, under Sect"ion 2124g,
Code of Virginia, 1919, as amended, upon the property, real
and personal, in Falls Church magisterial district, including
the property real and personal situate and lying within the
corporate limits of the town of Falls Church, for the purpose
of paying the interest on the said bonded indebtedness and
to create a sinking fund to liquidate and retire the said
bonded indebtedness at maturity and also a further levy to
create a maintenance fund for said roads. The levy of this
tax on so much of the property, real and personal, situate
and lying within Falls Church magisterial district, Fairfax
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County, Virginia, within the corporate limis of the town of
Falls Church, a body politic and corporate, complainant
herein, is the subject matter of controversy in this ~mit.
It appears from the tesitmony in this case that certain
.qualified voters living within the corporate limits of the town
of Falls Church signed the said petition calling for said election and or participated therein; that 615 feet more or less
of the roadway extending from the town of Falls Church to
Annandale, being one of the roads improved under said bund
issue, lies within the corporate limits of the town of Falls
Church, and that the Board of Supervisors of Fairfax County
had heretofore levied a tax similar to the one now complained
of on certain property, real and personal, situate and lying
within Falls Church magisterial district situate within the
corporate limits of the town of Falls Church, for the purpose
of paying the interest and creating a sinking fund to liquidate
and retire at maturity the bond issue in question and to create a maintenance fund for said roads, and that the residents
of the town of Falls Church living within Falls Church magisterial district therein, had heretofore paid taxes for said
purpose levied for the years 1925 and 1926. The amount of
the taxes levied on property situated within the portion of
Falls Church magisterial district lying ·within the corporate
limits of the town of Falls Church is approximaely 40% of
the entire tax levied for these purposes and the town of Falls
Church will thus be required to repay 40% of the totul amount
of said bonded indebtedness, together with the interest thereon
and the cost of, maintaining said road, so that the amount
involved in this suit is far in excess of the jurisdictional
amount required for an appeal to this court.
The Board of Supervisors of Fairfax County, under the
Budget Act approved ~farch 26th, 1926, published a proposed
budget for Fairfax County, State of Virginia, for_ the year
1927, as required by la,v, ·wherein it 'vas proviaed that the
levy of the taxes for the year 1927, to raise tho necessary
funds to carry out said budget, would be made by the said
Board at a meeting to be held on May 11, 1927, at the Court
House of Fairfax County, Fairfax, Virginia. In said budget
it was proposed to levy a tax on property, real and personal,
situate and lying within Falls Church magisterial district,
Fairfax County,. Virginia, including the property, real and
personal, in said magisterial district, situate and lying within
the corporate limits of the towi1 of Falls Church. It was
for the purpose of enjoining the levy, assessment and collection of the said taxes by the Board of Supervisors of Fair-
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~-~fax County, State of Virginia, a body c;orporate, the defendant herein, to pay the interest and create a sinking fund to
liquidate and retire the said bonds at maturity and to create a fund for the maintenance and upkeep of the roads constructed under said bond issue that this suit was instituted.
This suit was instituted in the name of the town of Falls
Church, a body politic and corporate, by L. P. Daniel, its
duly authorized agent, by virtue of a resolution passed at a
special meeting of the town council of Falls Church duly
called and held for that purpose pursuant to the provisions
of the ordinances of said town, claiming that the levy, assessment and collection of the said tax by the Board of Supervisors of Fairfax County, a body corporate, defendant in
this case, complained of, on property, real and personal, situate and lying within that portion of Falls Church magisterial
district situate within the corporate limits of the town of
Falls Church, is a violation of the law; that it impairs the
credit of the town of Falls Church; that it usurps the powers
of the town council of the town of Falls Church, and that the
town of Falls Church would suffer irreparable injury therefrom, and that it does not have an adequate remedy at la,v.
The defendant appeared and filed a motion to dissolve the
said injunction on the ground that the complainant has no
interest in the subject matter of the bill; the same was improvidently awarded, as the bill sets forth no ground for
equitable· relief on the part of the complainant; the bill sets
forth no ground for the relief thereby sought; that the power
and duty to levy the tax complained of was expressly conferred on the Board of S'upe.rv:isors; that the complainant is
barred by laches; that the complainant was estopped from
maintaining this suit, because certain citizens in that portion
of Falls Church magisterial district situate and lying within
the town of Falls Church signed the petition and par-ticipated
in the election for said bond issue; and that the matters involved in said suit are res j-udicata. At a later date the defendant filed a demurrer denying that the complainant had
any interest in the subject matter of this suit and was without
rf!medy or authority to file the said bill; that the allegations
of the bill show that the complainant is estopped from seeking the· relief prayed for; and that it appeared from the allegations of the said bill that the complainant had been guilty
of laches, and at the same time that the defendant filed said
demurrer it filed its answer to said suit admitting certain
allegations of the complainant's bill but insisting that said
defendant was empowered under the law in force and effect
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to levy the tax complained of. The defendant further denied
that the ~redit of the town of Falls Church was in anywise
impaired by the bond issue compla.inE'd of, and that the levy
and collection of the tax complained of would in nowise interfere with the co1nplainant in issuing corporate bonds for
any purpose authorized by the charter of the said town. The
said answer further denied that the town of Falls Church is
suffering irreparable 1oss and damage in that the council of
said town has no interest in the subject matter of said bill
and paid no part of said tax and had no power, either under
the terms and provisions of its charter or under the general
laws governing municipalities, to institute this suit, and asked
for a, dismissal of the bill. In said answer it was further
claimed by the defendant that the complainant had been guilty
of laches in instituting this suit; that the matters involved
herein were ~·es j'udicata; that the town of Falls Church was
estopped from denying .the validity of the said levy because
certain of its citizens had paid a similar tax heretofore levied
for the purpose now complained of, and the said complainant
was further estopped from resisting the said levy, as a small
portion of a road·way amounting to about 615 feet in sa~d
town had been improved by the proceeds derived from said
bond issue, and further that complainant had ratified the
election and issuance of said bonds for which said levy is contemplated.
Said motion to dissolve was argued before the judge of
said court in vacation at Arlington County Court House on
April·26, 1927, at which time the judge of said court entered
an order dissolving said injunction heretofore awarded on
April 11, 1927, by the Honorable Howard W. Smith, Judge
of the Corporation Court of the City of Alexandria. Thereupon, on motion of the complainant, the original papers together with a copy of the proceedings in this cause were on
May 4, 1927, presented to the Honorable R. H. L. Chichester,
one of the judges of the Supreme Court of Appeals of this
State at Fredericksburg, Virginia. After considering the subject matter, without passing on the merits of the matters in
controversy in this suit, Judge Chichester entered a decree in
this cause reinstating the said injunction awarded by Honorable Howard W. Smith, Judge of the Corporation Court
of the City of Ale~andria, on April 11, 1927, and continued
the same in force and effect until May 17, 1927. The complainant then proceeded to take its testimony in support of
the allegations of the bill of complaint, but the defendant not
having r.ompleted its testimony by May 17, 1927, a decree was
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entered in said cause continuing said injunction in full forc.e
and effect to May 25, 1927, at which time another decree was
entered in said cause continuing the s.aid injunction in full
force and effect until June 1, 1927, and setting the same for
hearing at the Court House in the City of Alexandria at 2
.
o'clock p. m., on said date.
After hearing argument upon the complainant's bill of
complaint, the motion to dissolve, the demurrer and answer
of the defendant and the depositions taken on behalf of the
complainant together with the exhibits filed .therewith, and
the depositions taken on behalf of the defendant together
with the exhibits filed therewith, all of which depositions and
exhibits were then presented to the court and considered by
it in said argument, the Circuit Court of Fairfax County,
·virginia, entered a decree dissolving the said injunction.
Upon application of the complainant the execution of the
said decree was suspended for a period of sixty days condi. tioned upon the complainant or someone for it executing a
bond before the clerk of the Circuit Court of Fairfax County,
Virginia, with approved surety in the penalty of $200.00, conditioned as the law directs, to permit the complainant to
.apply to this court for a writ of error from said decree.
Thereupon the complainant executed the bond required by
the said decree and after due notice to counsel for the defendant applied for a copy of the record to be presented to
tl1is court together with its petition for a writ of error from
said decree.
ASSIGNMENT OF ERRORS.
The Court erred in entering the said decree of June 1, 1927,
dissolving the injunction heretofore awarded in this cause
.by the Honorable Howard W. Smith, ~Tudge of the Corporation Court of the City of Alexandria, and reinstated by the
Honorable R. H. L. Chichester, one of the judges of the Supreme Court of Appeals of this State, and dismissing the bill
and proceedings at the cost of the complainant for the following reasons, to-wit:
1st. The defendant, Board of Supervisors, is without authority in law to levy the tax complained of on property, real
and personal, situate and lying within that portion of Falls
Church magisterial district situated and lying within the corporate limits of the complainant.
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2nd. The bonds issued by the defendant, Board of Supervisors, in connection with which the levy, assessment and
collection of the taxes complained of is contemplated, are
not legal obligations of the town of Falls Church, complainant herein.
3rd. The defendant is without authority to issue bonds and
to use any portion of the proceeds thereof for the purpose of
macadamizing, or otherwise permanently improvingh any
roads ·within the corporate limits of the complainant.
4th. The credit of the complainant is impaired hy the levy
of the proposed tax by the defendant, and the taxing power
of the complainant is usurped.
5th. The construction, maint~nance and repair of road
within tho corporate limits of the complainant by the defendant constitutes a usurpation of. the charter powers of
the complainant.
6th. The complainant is not estopped from resisting the
levy, assessment and collection of the proposed tax, by reaaon of the fact that certain qualified voters resident within
that portion of Falls Church magisterial district lying "rithin
the corporate limits of the complainant, town of Falls Church
signed the petition and illegally participated in the election under which said bonds were issued.
7th. The complainant is not estopped from resisting the
levy, assessment and collection of the proposed tax by reason of the fact that a small portion of the proceeds derived
from the sale of said bonds was expended in the construction
of approximately 615 feet of improved highway in said town.
8th. The complainant is a party in interest and the proper
party to bring this suit, because the credit of the town of
Falls Church is impaired, and the corporate powers thereof
are usurped by the levy, assessment and collection of the
proposed tax which prevents the town from performing the
duties imposed upon it by law.
9th. The subject matter of this suit is not res judicata.
lOth. The complainant has not full, complete and adequate
remedy at law.
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11th. The complainant is not chargeable with laches in
bringing this suit.
12th. The complainant has not ratified the acts preceding
the levy of the tax complained of.
13th. The complainant will suffer irreparable injury and
damage in the levy, assessment and collection of the proposed tax.
14th. In refusing to admit J.J. P. Daniel and others as
parties complainant upon their motion in writing.
WHEREFORE, for the errors aforesaid, by the Circuit
Court of Fairfax County, Virginia, your petitioner prays an
appeal from the decree of June 1, 1927, entered by the Circuit Court of Fairfax County, Virginia, in this cause; that
a writ of error may be awarded it to said decree and that it
may be awarded an injunction pending the hearing of this
cause enjoining and restraining the Board of S'upervisors
of Fairfax County, State of Virginia, a body corporate, from
levying, assessing and collecting the tax complained of or
~ny other tax of the kind and character complained of.
Respectfully submitted,
L. C. McNEMAR,

...t\JviOS C. CROUNSE.
ARGUl\f.ENT.
ASSIGN:NIENT OF ERROR NO. 1.
The defenda;t, Board of Supervisors, is 'vithout authority
in law to levy the tax c_omplained of on property, real and
personal, situate and lying within that portion of Falls
Church l\1:agisterial District, situate and lying in the corporate limits of the complainant.
Sections 1986, 1987 and 2124g, Code of Virginia, 1919, as
contain all the general and special provisions of
la'v authorizing boards of supervisors of counties of the
State of Virginia to levy, assess and collect taxes to defray
the cost of the location, construction, maintenance, macadamizing or other permanent improvement of county and district
a:a;nended~
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highways and roadways located without the territorial limits
of incorporated towns which have been created separate road
districts by the General Assembly of Virginia and required
to construct and maintain their own streets and highways.
A board of supervisors of a county of this State proposing
to levy a tax to finance road construction, or road improvements either directly, or to liquidate .bonds issued for road
. purposes as in the case at bar, must of necessity rely upon
the authority conferred upon it by the provisions of one or
n1ore of these sections of the Code of Virginia, 1919, as
amended, unless, forsooth, the authority which the board of
-~upervisors seeks to exercise in levying a given tax on certain properties for road purposes has no foundation in law,
in which cas~ the tax which it seeks to levy is obviously illegal
and void. And that is precisely what the appellant, the town
of Falls Church, a body politic and corporate, hereinafter referred to as the complainant, contends, i. e., that the tax which
the appellee, the Board of Supervisors of Fairfax County,
a body corporate, hereinafter referred to as the defendant,
seeks to levy, assess and collect on the property, real anq
personal, situate and lying within the corporate limits of the
complainant for the purpose of paying the interest and ere. ating a sinking fund to liquidate certain bonded indebtedness
created to macadamize, or otherwise permanently improve,
two certain roadways in Falls Church magisterial district,
Fairfax County, Virginia, is not authorized by any of the
provisions of the Code of Virginia, 1919, as amended, and is,
therefore, illegal and void.
In the petition of the complainant for an injunction to enjoin and restrain the defendant from levying the tax in questi<tn, it is alleged (Rec., p. 6) that the defendant is without authority under the provisions of Section 1986 and 1987, Code
of Virginia, 1919, as amended, to levy, ass_ess and collect
said tax. It is likewise alleged in said petition (Rec., p. 6)
. that the defendant is also without authority #under the provisio~s of Sections 2123 and 2124 of the Code of Virginia,
1919, as amended, to levy, assess and collect sa~d tax. It is
deemed pertinent to state at this point that Sections 2123
and 2124, Code of Virginia, 1919, as amended, become Sections 2124a to 2124m, inclusive, and that the particular section of the Code which the-complainant has in mind is 2124g.
In the defendant's answer to the bill of complaint on which
an injunction was granted the complainant by the Honorable
Howard W. Smith, Judge of the Corporation Court, City
of Alexandria, Virginia, defendant denied (Rec., p. 40) that
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it is expressly precluded by Sections 1926 and 1987 of the
Code of Virginia, 1919, as amended, from imposing and levying such tax, as said tax is neither a county levy for road
purposes nor a district levy for road purposes and is not
within the inhibition prescribed by said two code sections,
as amended. In its said answer to said bill of complaint, the
def~ndant further denied (Rec., p. 41) that it is precluded by
Sections 2123 and 2124 of the Code of Virginia, 1919, as
amended, from levying and imposing the said tax, and alleged
that said tax is levied in strict accordance with the terms and
provisions of the Act authorizing the creation of bond issue
indebtedness, the same being Section 2124 and the sub-sections thereof of the Code of Virginia, 1919, as amended.
In its motion to dissolve the said injunction, the defendant
states (Rec., p. 33) that the power and duty to levy and impose the tax complained of is expressly conferred by and
imposed upon defendant under and by virtue of_ the terms of
the provisions of Chapter 89 of the Code of Virginia (Michie
1924, Section 2111, etc.), which chapter contains Section 2124g
hereinbefore referred to. In other words, ·defendant contends that Section 2124g of the Code of Virginia, 1919, as
amended, the same being the Act of ~Iarch 29, 1922 (Acts
1922, p. 905), authorizes it to levy said tax on property, real
and personal, situate and lying within the corporate limits
of the town of Falls Church, all of which is expressly denied
by the complainant in its bill of complaint.
Section 1986, Code of Virginia, 1919, as amended, authorizes the levy of a road tax, by the Board of Supervisors of
each of the several counties of the S'tate of Virginia, annually,
along with the county levy, upon the property, real and personal, assessed for taxation in their county and not included
within the corpQrate lin~its of any incorporated town, in S'lWh
cownty, which maintains its own roads amd streets. .Section
1987, Code of Virginia, 1919, as amended, provides that the
Board of Supervisors of the several counties of this State
shall annually levy, along with the county levy, a road tax
upon the property, real and personal, assessed for taxation
in the several magisterial districts of their county, and not
'within the corporate limits of an'J.I incorporated town which
m.a.intains its own roads and streets, which shall be applied
to working, keeping in order, and repairing the public roads
in such district, and in defraying the district's proportion of
expense of construction of any road therein for which Stat~
aid is obtained, as may be provided by law.
From an examination of the provisions of Section 1986
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and 1987, it is apparent that the General Assembly of Virginia has expressly exempted property, real and personal,
included within the corporate limits .of any inc()lrporated
town, in any county in this State, which maintains its own
streets, both from the levy, assessment and collection of a
county road tax and the levy, assessment and collection of
a district road tax by the Board of Supervisors of a county
of this S'tate in which said incorporated town is situated.
The General Assembly has in its wisdom, provided this limit
beyond which taxes may not be levied, assessed and collected for road purposes by the board of supervisors of any
county in this State, for if the several counties of this State
could levy. assess and coller.t a large proportion of said road
tax on property, real and personal, situate and lying within
the corporate limits of any town located in ~ny of the said
counties, then the Board of Supervisors could destroy and
nullify the acts of the General Assembly creating the said
incorporated towns separate road districts and thus render
the said incorporated towns powerless to levy, assess and
collect the taxes necessary to establish, create and maintain
their own roads and streets as required by the General Assembly through the proYision of the charters granted to
them.
The power or right of the General Assembly of the State
of Virginia to create separate taxing districts is no longer
a matter of dispute in this State.
In the case. of Langhorne and Scott v. Robilftson, 20 Gratt.
(61 Va. 661), the General Assembly of .Virginia had created
the town of Lynchburg, together with certain outlying territory, a taxing district and authorized the town council of
said town to levy and collect a tax 'vithin said district for
the. purpose of guaranteeing the interest upori certain bonds .
. In passing upon the constitutionality of this act of the General A.ssembly, this court, speaking through Justice Joynes,
held:
"The Legislature in the exercise of its discretion, chose to
throw the town of Lynchburg, as it then stood, and the
adjacent territory for one-half mile around, on every side,
into one district, for the purpose of this tax. It had a right
to do so.''
Again, in the case of Supervisors v. Saltville Land Company
( 99 V a. 640), this Court, speaking through Judge Buchanan,
held:
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"It seems to be well settled tl:~at the General Assembly, in
the absence of constitutional restrictions, may impose upon
a taXing district, such as a town, the duty of :Keeping in repair the streets and roads within, and relieve it from taxation for roads without, its limits."

In passing upon the question of the power of the General
Assembly to determine what shall be a taxing district for any
particular burden, this Court also held that such determination was purely a legislative power and that it should not be
interfered with or controlled except as it may be limited or
restrained by constitutional provisions; and rurther that t}}.e
right to do this, where the Constitution has interposed no
obstacles, is declared to be not now open to controversy if
indeed it ever was. Citing ·with approval Cooley on Tax,
pages 149 and 150; Desty on Tax, Section 58, ·page 276, etc.;
Burroughs on Tax, Section 20, page 272; 2nd Dillon on Mnn.
Corp., Section 737 (4th Ed.), and the case of Langhorne and
Scott, supra.
The attention of the court is also directed to the cases of
Watkins v. Barrow, 121 Va. 236, and Planters Bank v. Prince
Ed~vard Co·unt11, 123 Va.' 217. In the former case, this. Court
laid down the doctrine that the Board of Supervisors of
Prince Edward County is prohibited from levying any county
road tax upon the property located within the corporate limits pf the town of Farmville, which maintains its own streets,
while it is expressly authorized by the same act to impose
the county levy upon such property for its own road purposes. This court further stated that the fair construction
of this section is that the General Assembly has created separate taxing districts in the county of Prince Edward for the
purpose of levying road or street taxes, the towtl of Farmville being a separate taxing district for this purpose; and
that so much of the territory of the county of Prince Edward
as was without the limits of the town is another taxing
district. The authority of the General Assembly to create
special taxing districts for taxing purposes is supreme, according to the doctrines laid down in this case, unless expressly prohibited by the Constitution.
The facts in the case of Planters Bank v. Prince Echvard
briefly stated, were as follows:

Co~tnty,

The Planters Bank had a place of business and all its prop-

.
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erty was ·located within the limits of the town of Farmville, ·
a municipal corporation which maintains its own streets, and
by char'ter provisions the said town was constituted a separate road district, and persons and property tlierein relieved
from the payment of taxes and _levies for county road purposes, provided it kept its own streets in order. The Board
of Supervisors of Prince Edward County sought to levy a
tax upon the property of the Planters Bank located in said
town of Farmville, the payment of which tax it resisted.
This court, speaking through Judge Whittle, President, after
a brief statement of the facts outlined above, held that the
decision in that case was controlled by the rule laid down in
the case of Watkins v. Barrow, s1tpra, where the contentions
involved \Vere resolved adversely to the defendant in error,
Prince Edward County, by preventing the levy of the tax
complained of.
It will be observed from the cases cited that this court has
not only consistently recognized the right of the General
Assembly to create incorporated towns separate taxing districts and to impose on them the duty of establishing and
maintaining their own roads and streets, but also recognized
the right of the General Assembly to· prohibit thP constituted
authorities ·of any county in which such town is located from
levying, assessing and collecting any tax on property, real
and personal, situated within the corporate limits of said
town. In passing on the matters in controversy in the above
mentioned cases, this court has held constitutional the acts
of the General Assembly creating separate taxing districts
and has recognized as established that the policy of the General Assembly of this State is to create incorporated towns
as separate taxing districts for road purposes, to impose the
duty on said incorporated towns to maintain their own streets,
and to prohibit the constituted authurities of the county in
which said town is situated from imposing a tax upon the
_property, real and personal, included within the corporate
limits of said town for the purpose of constructing roads
either within or without the corporate limits of said towns.
In -granting a charter to the complainant, the General Assembly adhered to its \veil-established policy as will be seen
from the following provisions of S'ection 9 of its charter:
''The town shall constitute a separate road district and
a separate school district. The school district shall be known
as the 'town of Falls Church school district'. · The council
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shall appoint school trustees for the town in the manner
provided by law. No district school tax and no eli strict road
tax on any property within the corporate limits shall be assessed or collected except by the council. The roads within
the corporate limits shall be under the general control of the
·:
council. * * • . ''
Since the policy of the General .Assembly ·is to create incorporated towns of this State, through the provisions of
their charter, into separate road districts a1id to require them
to maintain their own roads and streets as is required by
the terms of the charter of the complainant, and the General Assembly has full power and authority to prevent the
levy of any tax for road purposes, either a county road tax
or a district road tax, by the Board of Supervisors of the
several counties of this State, on property, real and personal,
situate and lying within the corporate limits of any inc-Orporated town in said counties, it is now only necessary to
determine the true intent of the General Assembly in the
enactment of the Act of March 29, 1922 (Section 2124g of the
Code of Virginia, 1919, as amended), which provides in part
as follows:
''After issuing such bonds, or any of them, when the next .
levy is laid or tax imposed in said county, a tax shall be levied
on all property liable to county and district tax in such magisterial district in which the proceeds of the bonds have been,
or are to be expended, including the property, if. any, located
or the situs of which for taxation is within the limits of any
incorpprated town situated within such district, wherein real
estate is subject to county and district road tax, to pay the
interest on the bonds so issued, and to create a sinking fund
to redeem the principal thereof at maturity; dnd, in addition, an annual levy at a rate to yield a sum amounting to not
less than three per centum of the amount of bonds outstanding and or previously issued, or, in lieu thereof, an amount
equal to the amount to be raised from said additonal levy
may be set aside by the board of supervisors from other funds
of the· county, or may be raised by other means now provided for by law; which sum shall be expended under the direction of the local road authorities in the maintenance and
upkeep of the~ roads constructed and improved hereunder,
and from year to year said levy and assessment shall be made
until the debt and interest are paid; * lilt * . "
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By reference to the terms of said section, it is noted that
when the board of supervisors of any county has issued bonds
of said county after first having taken the sense of the qualified voters in the magisterial district of said county in accord.;.
ance with the provisions of Chapter 89, Code of Virginia,
1919, as amended, wherein the proeeeds of said bonds are to
b~· expended, said board shall, when the next levy is laid or
tax imposed in said county, levy a tax upon all property
liable to county and district tax in such magisterial distrJct
in which the proceeds of the bonds have been, or are to be
expended, including the property, if any, located or the situs
for taxation is within the limits of any incorporated town
situated within snch district '' whe·rein real estate is subject
to county an.d distt·ict t·oad tax to pay the interest on the
bonds .~o issu.ed and to create a sinki'I~.Q fund to retire the
principal thereof at matu.rity". There are further provisions
with respect to the creation of a fund for the maintenance
of said road which, however, need not be referred to in the
discussion of the instant case.
The attention of the court is particularly invited to the
provision of this section of the Code with respect to the class
of property within the Falls Church magisterial district,
the County of Fairfax, State of Virginia, that is made subject to the tax provided for by this section of the Code. As
stated above, the General Assembly of this State has full
power and authority to create separate taxing districts and
to prohibit the levy of taxes within any of said taxing districts, except by the duly constituted authority therein. By
the provisions of this section, the General Assembly has em. powered the defendants to lay a levy of taxes in said county
only on property liable to county and district taxes in such
magisterial district in which the proceeds of the bonds have
been or are· to be expended, including in terms the prop(-lrty located or the sit'lt·S of which for taxation is within the
corporate limits of any incorprated town situated within such
district wherein real estate i,q s1.tb_ieot. t count~! and district
road taxes. In other words, Section 2124g, Code of Virginia,
1919, as amended, (Act of ~larch 29, 1922, supra), by specifically designating the property subject to such tax has
ipso facto prohibited the board of supervisors from levying
said tax on property in incorporated towns within said district wherein real estate is not subject· to cou-nty or district
road tax as will be more fully shown hereafter.
It is the proposed levy of a special tax under Section 2124g
of the Code of Virginia, 1919, as amended, by the defendant
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on property, real and personal, situate and being within the
corporate limits of the town of Falls Church, complainant,
wherein property, real and personal, is not subject to county
and district road taxes, that is the subject matter of this
suit; the complainant. having sought an injunction to enjoin
and restrain the levy and collection of said tax by the defe-ndant on the property, real and personal, situate and lying
within the corporate limits of the complainant.
It becomes essential to consider at this time, therefore,
the object that the General Assembly had in view when reenacting Section 7 of the Act of }~larch 28th, 1922, on 1\Iarch
29, 1922 (Section 2124g). By !eference to the Act of ~larch
28, 1922 (Acts of the General Assembly, 1922, p. 888) which
amended and re-enacted an act approved September 5, 1919, it
v.rill be seen that the words 'wherein real estate is subject to
county and district road tax'', contained in the Act of lVIarch
9, 1922, did not appear in said Act of 1'larch 28, J 922. vVhat
then was the purpose of the General Assembly in re-enacting
said section and inserting said words 1 As has been stated
above, the defendant is prohibited by Sections 1986 and 1987,
supra, from ·levying a county road tax or a district road tax
on property, real and personal, situate and lying within the
corporate limits of an incorporated town, which by the terms
and provisions of its charter is created a separate road district, and required to maintain its streets and roads as is
the complainant.
An examination of the enactment of the General Assembly
approved lVIarch 28, 1922, supra, shows that Section 7 of said
Act conferred the right on the Board of S'upervisors, the
defendant, to levy a tax on property, real and personal, situate and lying within the corporate limits of the complainant.
Said Section 7, ho,vever, was expressly amended by the Act
of ~{arch 29, 1922, S'lt1Jra. Had this provision been permitted
to remain unamended and the law on this subject in the State
of Virginia, it would have seriously and injuriously affected
the powers and rights of the complainant, and other incorporated towns which are created separate road districts by
the provisions of their charter conferred upon them by the
General Assembly authorizing them to establish, construct
and maintain their roads and streets, to carry out the provisions of its charter. The General Assembly, apparently
recognizing the injurious and destructive results of the levy
of such a tax by the defendant, or other boards of supervisors
of counties under similar circumstances, on property within
such incorporated towns, sought to cure this defect in the
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then existing law, and on the following day amended Section
7 of the Act of March 28, 1922, and by the terms of said
amendment expressly provided that this tax could only be
levied on property in the magisterial district and in such incorporated to~ns as had not been created separate road districts, thereby prohibiting the board of supervisors of any
co~ty from levying a tax on property, real and .personal,
situate and lying 'vithin the corporate limits of any incorporated town wherein real estate is not subject to county
and district road tax.
In support of this conclusion attention is invited to the
well known and universal rule of statutory construction, towit: "Expressio unius est exclusio alterius." This maxim
means that, if a statute expressly indicates one class for a
given purpose, said designation negatives the idea that any
other class is to be included. (Tn~Jstees of American Bank
of Ora;nge v. McComb, 105 Va. 473, 54 S. E. 14.) In fact, this
doctrine is so well settled, not only in this State, but throughout the United S'tates, that it is not deemed necessary to sup..
port it with numerous citations. (25 R. C. L., Sec. 229, pp.
981, et seq.)
By the insertion of the words ''wherein real estate is subject to county and district road tax'' in the amendment of
Section 7 of the Act of March 28, 1922, the _General Assembly
-of \ 7irginia obviously intended to expressly designate those
towns wherein property, real and personal, could legally be
taxed by the board of supervisors of a county for the -purpose of paying the interest and creating a sinking fund to
liquidate a bonded indebtedness authorized by any county
under Chapter 89 of the Code of Virginia, 1919, as amended,
and thereby to expressly exclude the property in all other
incorporated towns which the General Assembly by their
charters has created separate road districts and required
them to maintain their own roads and streets, from the levy
of such tax by the board of supervisors of the county in
which any such town is located.
It follows, therefore, that the words ''wherein real estate
is subject to county and district road tax'', incorporated by
the General Assembly in the .Act of March 29, 1922, expressly
limits the power of the board of supervisors to levy the tax
provided for in said Act to incorporated towns which under
their charters are not created separate road districts and
wherein the board of supervisors has the right to levy a
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county or district road tax. By the very terms of the said
statute, the General .Assembly of Virginia has expressly prohibited the defendant from levying a tax on property, real
and personal, situate and lying within the corporate limits
of any incorporated town, such as the complainant, which by
the provisions of its charter is created a separate road district, because Sections 1986 and 1987 of the Code of Virginia, 1919, as amended, expressly prohibit a board of supervisors of any county from levying the county or district road
tax provided for in said sections upon any property, real
and personal, situate and lying within the limits of any incorporated town, such as the complainant, which maintains
its own streets and roads.
It is, therefore, an inescapable conclusion that the General
Assembly in furtherance ·Of its well established policy, set
forth in Sections 1986 and 1987, Code of Virginia, 1919, as
amended, to exempt the property in incorporated towns which
are created separate road districts for taxing purposes and
required to establish and maintain their own roads and
streets, from the payment of this tax has inserted the· words
"wherein real estate is subject to county and district road
tax'', in the re-enactment of Section 7 of the Act of March
28, 1922, supra, thereby relieving incorporated towns, such
as the complainant, which are created separate road districts and required to maintain their own roads and streets,
from the imposition of the tax herein complained of. Which
would compel them to support highways· outside of their
jurisdiction. To hold otherwise would be to deny any meaning to said words and to indict the General Assembly as ha ving passed an absolutely useless provision of law, which we
are not authorized to do. (25 R. C. L., Sec. 246, pp. 1004,
et seq.)
The construction of the provisions of the Act of March 28,
1922, supra, was before this court in the case of Dickin,son v.
Supervisors of Albemarle Co'll!nty (Virginia Appeals, Vol.
35, p. 1003), and because of the similarity between the facts
of t:hat case and the case at bar, it is deemed necessary toreview it at some length.
That case came before this court on an appeal from an order of the Circuit Court of Albemarle County entered on the
3rd day of February, 1926, denying the relief prayed for by
J. Kent Dickinson in an application for the correction ·of an
alleged erroneous assessment for taxation of his property in
the town of Scottsville.
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The error assigned is that the Circuit Court erred in its
ruling on the question of law arising on the agreed statement of facts unon which the case was submitted to the
court. As far a; it is necessary to state them the agreed
fact~ are: that the applicant J. Kent Dickinson is and 'vas on
February 1, 1924, a resident of the town of Scottsville within
the geographical limits of Scottsville 1\fagisterial District
and owns real and personal property located in the town,
the personal property being assessed at $380.00 and the real
estate at $1,100.00.
At the general election held November 8, 1921, the question of the issuance of $205,100.00 of bonds for macadamizing and permanently improving certain roads in Scottsville
District in Albemarle County was submitted to the qualified
voters of the district, including the qualified voters of the
town of Scottsville, pursuant to Chapter 28 of the Acts 1919.
At the election the qualified voters of the town of Scottsville
participated in the election.
The result of the election was favorable to the issuance of
bonds and they were sold in denominations of $1,000.00 each
and were dated January 15, 1922, maturing January 15, 1947.
Through some error in the petition for the election it became
necessary to validate these bonds by act of the legislature.
(Chap. 129, Acts 1922.)
At the 1920 session of the legislature (Acts 1920, p. 644),
an act was approyed authorizing the Board of Supervisors
of Albemarle County to issue bonds of the county without
submission to the vote of the people, in the aggregate amount,
not exceeding $500,000.00, to be used i~ the permanent improvement and maintenance of the public roads in Scottsville Magisterial District and Charlottesville 1\fagisterial District of Albemarle County, leading from Scottsville to Carter's bridge and thence to Charlottesville.
Pursuant to the authority vested in it by this act the Board
of Supervisors issued the total amount of bonds authorized,
the various issues being made August 1, 1920, September 1,
1920, lvlay, 1921, and N ovemher 1, 1921. With the proceeds,
a concrete road was built from Charlottesville to Scottsville
and about 300 lineal yards at a cost of $5,874.00 was built in
the town of Scottsville. There 'vas no request for, authorization of, or objection to the construction of a portion of the
road in the town by the town council.
The town of Scottsville maintained its O'\Vll streets before,
and has done so since, the construction of a portion of the
concrete road in the town, but the county of Albemarle, on
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one occasion put tar between the joints on this road in the
town.
The Board of Supervisors of Albemarle County lev'ied a
tax for the year 1924 at the rate of $1.60 for every $100.00
'vorth of tangible personal property and real estate situated
in Scottsville ~1 agisterial District, for interest and sinking
fund for all district road bonds in that district, and the Commissioner of the Revenue of the County of Albemarle, Virginia, for District No. 1, during the year 1924, assessed this
levy against the property of J. J{ent Dickinson (and all other
property owners) in the Town of Scottsville.
The levy amounted to $6.08 on Dickinson's personal property and $17.60 on his real estate.
Dickinson did not pay the tax assessed against him and,
as stated, applied to the Circuit Court of Albemarle County
for correction of the assessment. The Circuit Court refused
the relief asked for, hence this appeal.
There are two main grounds upon which the applicant rests.
his contention that the assessment complained of is erroneous. The :first ground applies to both bond issues. The
second ground applies to the :first issue only.
1. That property in the town of Scottsville is exempt from
- levy for taxes for district road purposes, being expressly
exempted by Section 6 of its charter and by Sec. 1987 of the
Code 1919.
2. That the proviso attached to the amendatory act of
28, 1922, to the effect that the amendments should not
apply to pending bond issues, does not apply to the subsequent amendatory act of March 29, 1922, and that the $205,000.06 bond issue here being considered is subject to the
provisions of the act as amended J\iarch 29, 1922, and especially Sec. 7 thereof, and not to the 1919 act, or the March
28, 1922, act, with the proviso.
~iarch

In the course of its decision in this case, this Court, speaking through the Honorable R. H. L. Chichester, stated relative to the application of S'ection 7 of the Act of March 29,
1922, as contended by the appellant as follows:
"The contention that the proviso (Sec. 12) of the act of
1922 is to be construed as not applying to the subsequent act
of March 29, 1922, which contains no such proviso, has no
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merit. The proviso or Sec. 12 of the Act of March 28, 1922,
is as follows: 'All acts and parts of acts in so far as the
same .are in conflict herewith, are hereby repealed; provided,
that this act shall not affect the existing law where, in any
proposed bond issue for county or magisterial district, application has been made for an election thereon as provided
for in the existing law.'
''It is contended that this proviso does not have the effect
of leaving the bond issue l1ere being considered subject to
the law in existence (that is the act of 1919), although application for the election was made under the 1919 act, because on March 29, 1922, one day after the passage ·of the
1\IIarch 28, 1922, act, containing the proviso, the legislature
re-enacted Sec. 7. (Acts 1922, p. 905) of the Act of 1919,
(as appears from the title), and exempted incorporated town
property from levy for district road bond purposes. But
as the Act of 1919 was re-enacted in its entirety by the act
of March 28, 1922, and thi.s act, with the proviso, was made
an emergency act and was in force from its passage-Sectio:Q.
7 of the Act of 1919 had been superseded by Sec. 7 oi: the
Act of March 28, 1922, with its repealing clause (Sec. .12),
when the Act of 1\iarch 29, 1922, was passed, and ·the aitwndment must have applied to Sec. 7 of the 1922 A.ct of March
28. The Act of March 29 did not purport to amend any part
of either the Act of 1919 or of March 28, 1922, except S'ec. 7,
and Sec. 12 was in as full force and effect as if the Act of
Mareh 29, had not been enacted.
"The meaning of Sec. 12 is that this act shall not affect
the existing law, where application has ·already been made
for a bond election, and Sec. 7 when amended on March 29,
according to our construction of the act, became a part of
the Act of March 28, 1922, just as fully as any other section
of the act. 'Where a section of a statute is amended the
original ceases to exist and the section as am~nded supersedes it and becomes a part of the statute for all intents and
purposes as if the amendments had always been there.' 25
R .. C. L. The Act of 1919 therefore is controlling.
"It is quite apparent from what has been heretofore said
t_hat we are of opinion that the special act (Chap. 445, Acts
1920), under which $500,000.00 of bonds were issued to construct a concrete road from Charlottesville to Scottsville was
intended to and did provide for the levy of a tax on all per~onal property and real estate in the town of Scottsville as
well as in all other parts of what is known as Scottsville Magisterial District for the act says: 'The board o~ supervisors
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of Albemarle County, after said loan has been negotiated and
said bonds issued, when the county levy is made or imposed
in said county, shall levy a tax on all property no'lv or hereafter liable to county leVJf in those parts of said CC'unty known
as Scottsville lJlagisterial District * * * suffi_cient to meet the
interest on said bonds as it matures and to create a sinking
fund to pay the principal thereof.' ''
It is the contention of the complainant that the decision in
this case does not control the instant case and the only reason
for quoting therefrom at length is to differentiate the facts
and law in that case from the facts and law governing the
case now under consideration. In the first place, your attention is invited to the fact that the bonds under consideration in the case of Dickinson v. Supervisors of Albemarle
Co'llll~ty, supra, were issued by the board of supervisors of
said county prior to the enactment of either the Act of March
28, 1922, or the amendment to Section 7 thereof enacted March
29, 1922, and that the act of 1\Iarch 28, 1922 (Sec. 12) contains a proviso ''that this act shall not affect the existing law
wherein any proposed bond issue for county or magisterial
district, application has been made for an election thereon as
provided for in the existing law".
In the second place, the law under which said bonds were
issued specifically authorized the board of supervisors of
Albemarle County to levy a tax on all property liable to
county levy in those parts of _said county known as Scottsville Magisterial District, which, under the law as it existed
at that time, included property, real and personal, situated
:within the corporate limits of the town of Scottsvlle. Since
the Act of March 29, 1922, did not apply to the bond issue in
question in the case of Dickiinson v. Supervisors of Albemarle
County, and. the law under which said bonds were issued, spe~ifically authorized the board of supervisors of Albemarle
County to levy a tax upon property, real and personal, liable
to county levy as distinguished from a county or district
road tax, in the town of Scottsville, the qecision in said case
cnn hav~ no bearing upon the case at bar where the bonds
have been issued subsequent to the enactment of the Act of
March 29, 1922, wherein property situate within the corporate limits of an incorporated town not subject to county
road tax or district road tax has been exempted from its
application.
It is the contention of the complainant that Ednce the enactment of March 29, 1922, the defendant is by the terms of
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said act expressly prohibited from levying any tax on-property, real and personal, situate and lying within the corporate limits of the complainant, town of Falls Church, for the
purpose of paying the interest and creating a sinking fund
to liquidate the said bonded indebtedness complained of and
to create a further fund for the maintenance of said road.
A.s heretofore stated, the object of the enactment of March
29, 1922, as is shown by the addition thereto of the words
"-wherein real estate is subject to county and district road
tax", was to relieve incorporated towns, such as the complainant, which by their charters are created separate road
districts and required to maintain their own roads and
streets, from the payment of the special ~oad tax complained
·of. It follows that the decision of this court in the case of
Dickinson v. Boa.rd of Supervisors of A.lben~arle Cownty,
s~tpr:a, has no application to the facts under consideration in
the instant case. It has not escaped the complainant's notice, however, that in the course of its decision in the Dickinson case, the court referred to the Act of l\iarch 29, 1922
(Sec. 2124g of the Code) as exempting "incorporated town
property from levy for district road bond purposes'' which
is precisely what the complainant in the case at bar contends.
(35 Virginia Appeals 1010.)
It is, therefore, respectfully submitted that because of the
errors committed by the Circuit Court of Fairfax County
as set out in Assignment of Error No. 1, that the decree entered on June 1, 1927, herein complained of, should be set
aside and annulled, and that this court should enter a decree
perpetually enjoining the defendant from the levy of the tax
which is the subject matter of this suit.
ASSIGN~IENT

OF ERROR NO. 2.

The bonds issued by the defendant, Board of Supervisors,
in· connection with which the levy, assessment and collectiop
of taxes complained of is contemplated, are not le,qal obligations of the town of Falls Ch~trch, complainant herein.
In discussing this A.ssig11ment of Error it is only deemed
necessary to call the attention of the court to the provisions
of the to'\\rn charter of the town of Falls Church, a body
politic and corporate, complainant herein. It is not believed
that the defendant will seriously contend that the town of
Falls Church could repay the sum of $262,000 and interest
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·within a period of one year from its ordinary and special
revenues and resources, nor does the bond issue in question
contemplate the repayment thereof ·within a period of one
year. Consequently, it becomes essential that 've examine the
provisions of the town charter of the town of Falls Church
to determine how said town may ·create any indebtedness
which the council cannot pay within a period of one year
from the ordinary and special revenues and resources of said
town. In this connection attention is invited to Acts of the
General Assembly 1924, page 82, Section 5, Par. 2, amending the charter of the town of Falls Church providing as follows:
"No indebtedness shall be created beyond the ability of
the council to pay within one year from its ordinary or special revenue or resources, except in the following manner,
namely:
''First. There shall be presented to the council a petition
signed by at least one-fourth of bona fide resident freeholders of the town, male or female, twenty-one years of age or
over, which petition shall request the council to order a special election to determine whether such indebtedness shall
be created.
"Second. Upon receipt of such petition the council shall
order a special election, to be held within thirty days, to determine whether such indebtedness shall be created, and at
least twenty days' notice of such election shall be -given by
the council, and the purpose and the amount of said proposed
indebtedness shall b~ stated in said notice, at which special
election only the bona fide resident freeholders, at the date
of said notice, twenty-one years of age or over, male or female, shall be entitled to vote. If a majority of those voting
shall vote in favor of such indebtedness (provided that no such
election shall be valid unless at least fifty (50) per centum
of the bona fide resident freeholders, as described above, shall
have participated therein) the council shall within thirty
days proceed in the manner prescribed by law.
"For the purpose of such election the bona fide resident
freeholders of the town on the date of notice of such election
twenty-one (21) years of age or over, shall be determined in
the following manner: At least twenty days prior to such
election the council shall ascertain and record on an official
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list the names of all such freeholders and shall publish forthwith such list by posting copies thereof in at least three public places in the town. On such posted copies notice shall
be given of the time and place of a meeting of the council
(to be held not less than seven nor more than ten days before
such election) for the purpose of correcting said official list,
and at such meeting or any adjournment thereof the council
shall make such additions or eliminations or both as ascertained facts .shall require. The official list as thus corrected
shall constitute the final and authoritative determination of
the persons qualified to vote at such freeholders' election.''
Consideration of the facts set forth in the .case at bar in
connection with the provision of complainant's charter abovequoted show that the bonds issued by the Board of 8uper- .
visors of Fairfax County pursuant to the sense of the quali:fied voters taken in Falls Church magisterial district are not
legal obligations of the complainant since they were not issued in the manner prescribed by its charter.
ASSIGNMEN·T OF ERROR NO. 3.
The defendant is 'withou.t a'Ltthority to issue bonds and to
use any portion of the proceeds thereof for the purpose of
macadamizing or otherwise permanently improving any roads
within the co1·1Jorate lintits of the complairuunt. (See also
Assignment of Error No. 7.)
Section 9 of the charter of the town of Falls Church (Acts
of 1924, p. 84), above quoted, provides that the town shall
constitute a separate road district, that no district road tax
on any property within the corporate limits shall be assessed
or collected except by the council, and that the roads within
the corporate limits shall be under the ge~eral control of the
council.
Admitting, for the sake of argument, that there may be
some merit in the contention of the defendant that under the
Act of March 29, 1922, supra, it would have bee:q. authorized
to levy the tax complained of on property, real and personal,
situate and lying within the corporate limits of the complainant, still it cannot be denied that Section 9 of the town charter of the complainant referred to above, which was enacted
subsequent to the Act of March 29, 1922, is in irreconcilable
conflict with any such supposed authority in the defendant
to levy such tax under the provisions of the Act of March
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29, 1922. The provision of the town charter creating it a
separate road district. and placing the roads within the corporate limits under the general supervis~on of the council,
would, therefore, clearly supersede and repeal the Act of
1\Iarch 29, 1922, su.pra, in so far as it might otherwise have
authorized the defendant to levy, assess and collect the tax
complained of within the corporate limits of the complainant, which authorization is expressly denied by the complainant.

F'oa; v. Com., 16 Gratt. (57 Va.) 1.
Jtestice v. Co'm., 81 Va. 209.

·.

In other 'vords one general statute may be repealed by
another statute upon the same subject which is irreconcilably
in conflict therewith.
12 Ency. Dig. of Va. & W.Va. Reports, p. 779 C. 1-a.
ASSIGNMENT OF ERROR NO. 4.
The' credit of the complainant is impaired by the levy of
the proposed tax by the defendant and the taxing power of
the complainant is usurped.
It is alleged in the bill of complaint filed in this cause (Rec.,
p. 7), that the complainant, being a body politic and corporate and having been created and established by the provisions of its charter as a separate road district, with full
power and authority to issue bonds and to assess, levy and ·
collect taxes for the purpose of locating, establishing, constructing and maintaining roads, streets and alleys, within
its corporate limits that the assessment, levy and collection
of county and district road taxes or taxes to pay the interest and create a sinking fund to liquidate a bonded indebtedness created to macadamize or otherwise permanently improve certain district roadways, by the Board of Supervisors of Fairfax County, State of Virginia, on property, real
an~ personal, lying within the corporate limits of said town
of Falls Church, has impaired and will impair the credit of
the town for the issuing of bonds to defray the cost and expense of the location, establishment, construction and maintenance of its roads, streets and alleys, within. the corporate
limits of said town to the extent of the lien so illegally im-
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poserl on said property by the Board of Supervisors of Fair··:ax County, State of Virginia.
.
Section 3079, Code of Virginia, 1919, as amended, pro·vides that cities a1id towns may issue bonds for all the purpos·es therein set forth, including bonds for the location, establishment and maintenance of their roads, street and alleys, and further provides that in no case shall the amount
of said bonded indebtedness i11clucling existing indebtedess
for all purposes indicated in said section exceed the sum
of eighteen per centum of the assessed valuation of the real
estate in the city or to"rn subject to taxation as shown by
the last assessment for taxes. If, as contended by the defendant, the Circuit Court of Fairfax County, in ordering the
election held on November 4, 1924, was authorized to consider the assessed valuation of the real estate located within
the corporate limits of the town of Falls Church in determining the amount of bonded indebtedness that might be
created by the qualified voters of Falls Church magisterial
district in said election and that the Board of Supervisors
of said county could then issue bonds to the maximum amount
provided by law for the purpose of macadamizing, ol' otherwise permanently improving, the two roads provided for in
said election, then the credit of the town of Falls Church is
impaired, its power to create a bonded indebtedness for the
purposes authorized by its charter and the general law is
nullified and the town is thereby rendered powerless and
impotent to that extent to locate, establish and maintain its
own roads and streets 'vhich duty is mposed upon it not only
by the terms and provisions of its charter but by the ge_ner~l
·laws of this State.
The attention of tl1e court is further directed to the fact
that the levy, assessment and collection of a tax within the
corporate limits of the complainant by the defendant, under
.the circumstances herein set forth in the discussion of this
assignment of error, usurps the power arrd right of the·town
·of Far J Church conferred upon it by the General Assembly
to authorize a bond issue in accordance with the provisions
of its charter, and to levy a tax for the payment of the in:
terest thereon and to create a sinking fund to liquidate such
bonded indebtedness for the construction of streets a·nd
roads.
It is submitted, therefore, that the acts of the defendant
herein complained of seriously and injuriously affect the po·wers and rights ·.granted to the complainant herein by the provisions of its charter and the general laws of this S'tate.

Town of Falls Church,

etc~,

v.' Board ·of Supervisors, etc.

29

·ASSIGN:NIENT· OF ERROR NO~ 5.
The constrhction, mainte1iance and ·repair of roads within
the corporate limits of the complainant by the defendant,
constitute a, ~tS~M'POt!ion. of Jh~ cl~arter pott.Qe.rs of the complainant ·
·· -·
·
·
As has· been lierembefore referred "to, the town: of Falls
Church is by" the· provisions ·of its charter creat~d ·a ·separate
l·oad district and the ·roads· therein. are placed ·under the
general·superVisiort of the~town council: It is, tlierefore, re~
qnired by the General_ Assembly to locate, establish and
inaintahfits roads and streets; and the--duty is impoesd upori
the to'wil council to see that these provisions of its charter
are fulfilled: By reason of the· fa~t that the to~ of Falls
Church· is 1egally respoiJ:sible,for the il;laintenance of its own
.streets and roads and is .ci:vil~y liable fqr its fail.ure so to do;
it necessarily follows that any attem'pt on the part of the_
P,efen:dant to construct any .roadway or street wit~in the corporate limits of the complainant is. a trespass upon its right~
and a usurpation of its powers: And jf the B9a.rd of. Superyisor~ has, as contmided, .constructed within the corporat~
limits. of the· ,town of -F.alls Church any roadway -with the
proceeds derived from. the- bond issue in question, without
authority b~ing. give.n therefor by the complainant' through
its town c.ouncj.l; it did. so. without legal right, and the expenditures of any money therein by .the said defendant created ~o legal, or moral, .obligatio)l on- the pa.rt of the com~
plainant _to .repay the ·sum· or s.ums so. expended, or to consent
to, or permit the levy of any tax on property within its col~
porfl,te limits for- the pu.rppse. of repaying any ·portion of the
bonded indebtedness which may have been expended for that
purpose. _In support of .this s-tatement your attention -is respectfully invited to the .fo-llowing:
''If," however, t.he benefits. thus- received are incapable. of
being returned, -as where they consist of. se.rvices~ or of material which has been Jlsed in repairing a house, it would seem
that no liability should be created." (Clarke on Contracts,
2nd Edition, p. 551, and cases cited; .see also 10-R. C. L., Section 45, pp. 723, et seq.)

~ Aside from- the foregoing, your attention is invited to the
fact that a.s an equitable proposition the illegal tax already
levied, assessed and collected by the defendant upon the prop-
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erty, real and persona.l 2 situate and Jying within the corporate limits of the complainant situated within Falls Church·
magisterial district for the fiscal year 1926 more than compensates the defendant for the 615 feet of highway macadamized, or otherwise permanently improved, by the defendant within the corporate limits of the complainant on the
highway extending from the Lee Highway within the town
of Falls Church to Annandale, Fairfax County, Virginia~
Assuming, therefore, that the complainant was under any
obligation to the defendant by virtue. of the construction of
said 615 feet of highway within its corporate limits, all of
which is expressly denied, said obligaton has been more than
liquidated by the proceeds derived from said illegal tax levied,
assessed and collected by the defendant within the corporate
'limits of the complainant ·for the fiscal year 1926.

ASSIGNMENT OF E'RROR NO. 6.
The comP.lainant is not estopped from resisting the levy,
assessment and collection of the proposed tax, by reason of
the fact that certain q~tralified voters, resident within that
portion of Falls Church Magisterial District, lying within
the corporate 1imits of the complainant town of Falls Church,
signed the pet·ition. and illegally participated in the election
under which said bonds were issued.
As we have seen by reference to the charter of the town of
Falls Church, a bonded indebtedness. on real estate situate
and lying within the corporate limits of said town may only
be created by a petition signed by at least one-fourth of the
resident freeholders of the town of Falls Church, twentyone years or more of age, and presented to the. town council
which shall then call an election to determine whether said
bonds shall be issued. It has further been seen that only
resident freeholders, twenty-one years or more of age at the
time that said election is held, who are in all other respects
qualified voters, may participate in suc.h election.
No principle of law is better settled and leaves no room
for argument than that a corporation can only act through
-its duly authorized agents, or if an act has been performed
that the corpo~ation can only accept the benefits thereof and
ratify it through its duly constituted authority. 7 R. C. L.,
Sec. 616, p. 620. It is shown by .the evidence in the case at
bar (Record, p. 86), that the town of Falls Church, through
the council which was the only duly constituted authority in
said town empowered to do so, did not authorize any of the
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resident freeholders, twenty-one y.ears or more of age, within that portion of said town within Falls Church magisterial
district, to sign the petition providing for the election to be
held in Falls Church magisterial district to determine whether
certain bonds should be issued for the purpose of macadamizing, or other,vise permanently )improving, certain road_ways in said magisterial district extending from Falls Church
to Annandale and from Annandale to Bailey's Cross Roads.
In fact, had the town council, by a .resolution duly adopted,
authorized the signing of such petition by said voters residing in Falls Church magisterial district, within the corporate
limits of the town of Falls Church which is expressly denied
by complainant, said act, would have been ultra t'ires and illegal. And it would not, therefore, have had the force and
effect of obligating the town on account of any bonds issued
by the defP.ndant hy virtue of such participation by the qualified voters residing in said magisterial district within the
town of Falls ;Church. Nlor could the town council of Falls
Church, by ratifying or seeking to ratify the signing of said
petition by certain qualified voters residing within Falls
.Church magisterial district in said town or tlieir participation
in said election, bind the town of Falls Church as a body
politic and corporate for the payment of the tax complained
of since such an act on their part would have been without
the scope of the authority granted it by its charter as hereinbefore noted, and therefore ultra vi.res and illegal.
Consequently, it must follow that neither the authorization
by the town council of the town of Falls Church, had such
authorization been given, of the signing of said petition ang
the participation in said election by said certain qualified
voters residing in Falls Church magisterial district in said
town, nor the attempted ratification, if any, which the complainant expressly denies as shown by the testimony in this
case, by the town council could defeat the right of the town of
Falls Church to now question the validity of the levy of the
tax complained of. Hence, the fact that certain qualified
voters residing within that portion of the town of Falls
Church situate and lying within Falls Church magisterial
district, Fairfax Courit.y, Virginia, as claimed by the defendant, signed the petition calling for the said election and illegally participated in the election held pursuant thereto, is
not binding upon the town of Falls Church, a body. politic and
corporate, and it is, therefore, not estopped thereby from
maintaining this suit.
In connection with the assignments of error now under

.

·'

32

1:

1

In the Supreme Court :_of Appeals. of Vi~ginia.

discussion, ·if is deemed pertinent tp dir~ct-=tlie attention of
tile court to certain decisions holding that acts that are 'ltltra
vii·es and void cannot operate as· an· estoppel. ·In tlie case
bf ?jor{olk and Portsm,outl~ Trdctio1i Ccnnpany v. :The City of
N oifolk (115 Va. 169, 78- S: E. 545-), this ·court held that if a
city ordinance be 'llltra vi:res· a,~d void, it caniiot operate a~ an
estoppel. It follows likewise· tluit if a reso,lution had been
adopted by-the town- council of the· town of Fans· Chptch,au~
thorizing the .stgning of the petition fot the electioti · iri"this
case and the ·participation of c~rtaiil qudlified voters in said
c~lection,- ha·d heen adopted ·hy· the. 'towzf couil~!l of Falls·
Church, or; after the signing ·of said petitioi1 aiid partici-.·
pation or said voters in s~id elec.tion, .the-town ·council hacl
-souglit to tatify;tl}e ~cts of' said persons so signing said pe..:
tition and pat~ticipating in·said'electi'on; un~der the authority
of this case 'hoth··of said resolutions \Vould have been ultra
v·ires and. .. :vqid .. and could 11,.ot hav~ o_perated as l),n estopp~l
against the coD?-plainant: ·
·
··
··
_.In th~ ~ase_ of·Cen-tt·al Lalna Co1np~1iy ~.-·Laidl~y~ 32~W. va:
141, 9 Ef. E .. 64, 3 L. R. A.' 8261 and. 7 A, L ..lt., p. 12_57,. the Sup:r~m~. Court, held that the plaintiff can never be e.stopped by
~fi act .that js )llegal anq void...
.
-.
_ .
_
: rt-is CQ:tite4ded_by the d~fendant (Rec.,.p. 36) that the com~
plain~nt is ~~topped from resisting_ the threatened levy, as . .
sessnieD;t and collectjon o.f .the, ,pres_ent ,taxt as a -similar ta.~
bad heretofore ,been imposed, levied a11d collected and paid
without. o~j~ctioiJ., both qy th~ co!J)plainant and tbe resident
taxp~yers. of. that portion. of th~. town of _Falls Church lying
within .Fa~ls_ Church .magisterial -distdct and_ the county of
;Fairf.ax, f)nd .th~y. ~r~ e.~ topped at this late day from colla,teraUy a.ssailing the_ imposition. of. said. ta~. a.s is sought
to be don~ in- this. proceeding. . Answering so much of said
:tnatte;rs set up in defense as are s.ought to be ~sserted in de~
fense against the cQmplainant. it is only .neces.sary to point
out.~the- fact that the. complainant, as a. body politic and cor..
ppra:te, P&Y$ no. part of the tax complained -of.. It .follows,
therefore, that said portion of -the defense which seeks t.o·
estop. tbe complainant. from ~sserth1g its rights in. this suit
on the ground .of .a pr.io:r levy .is wh_oUy without merit. As
to the further facts set up in said .motion to dissolve the in. .
junction. awarded -in this. c.ase, as a. ground for the. dissolution thereof, namely: that the complainant is estopped -froni
maintaining the present suit because the tax had been levied
and paid by certain ·owners of real estate and ·personal prop-
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erty located within that portion of the to'vn of Falls Church
situate and lying within Falls Church magisterial district,
attention is called to the facts heretofore set out, namely:
that neither the signing of said petition and the participation in said election of qualified voters residing within that
portion of the town of Falls Church situate and lying within
Falls Church magisterial district can operate as an estoppel
against the complainant, nor, as stated in the discussion of
said subject matter, can the fact that said property owners
have heretofore paid a similar tax levied by the defendant
operate as an estoppel against the complaina_nt, as they were
not in anywise agents of the town of Falls Church 'vhen paying said tax. Indeed, even the payment of said tax heretofore
levied, assessed and collected, if the assessment thereof be
illegal, cannot even estop the individuals against whom said
tax was levied, assessed and collected from the later resisting
the payment thereof.
In the case of .A.rm.ou.1· & Con~pany v. .The City of Richttnond,
118 Va. 217, 87 S. E. 609, Armour & Company sought to be

relieved from the payment of a certain license tax w·hich the
City of Richmond sought to collect from it, and the City of .
Richmond in defense of said proceeding, set up the fact that
a similar license tax had been levied against said company
and had been paid without protest and, therefore, Armour &
·Company was estopped from resisting the payment of the tax
then sought to be collected. In deciding this case, this court
laid down the doctrine that "The fact that a person has
paid, without protest, for a number of years a municipal license tax does not estop from resisting the payment of a
further tax under the same or a similar ordina11ce, if the
ordinance itself is invalid". It is obvious, therefore, that
the mere fact that the proposed tax has heretofore been
levied, assessed and collected from individual property owners living in that portion of the town of Falls Church situate
and lying within Falls Church Nfagisterial District is not
effective as an estoppel against the complainant in the case
at bar.
ASSIGN~IENT

OF ERROR NO. 7.

The complainant is not estopp~d from resisting the levy,
assessment and collection of the proposed tax by reason of
the fa.ct that a s1nall lJortion of the proceeds der·ived from
the sale of said bonds was expended in the construction of
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approximately 615 feet of improved highwa,y in said toum.
See also Assignment of Error No. 3.
In considering this ground relied upon by t.he defendant
as an estoppel to the right of the complainant to being this
action, namely, that a part of one of the roadways within
the corporate limits of the town of Falls Church was macadamized, or otherwise permanently ·improved by funds derived from the issuance and sale of the bonds Yoted at said
election, the complainant shows that the macadamizing or
otherwise permanently improving of any roadway within its
corporate limits by the defendant was a usurpation of the
complainant's powers and denies that the building of said
road under such circumstances operates as an estoppel and
that it is a bar to the right of the complainant to now test
the validity of the tax proposed to be levied by the defendant
for the purposes herein stated.

In the case of Bangor Twp. v. Bay State Traction and Electric Compamy, 147 Mich. 165, 7 L. R. A. (N. S.) 1187, 118, Am.
St. Rep. 546, 110, N. W. 490, 11 Ann. Cas. 293, the Supreme
.Court of ~Iichigan stated the doctrine to be as follows:
'' "' • • township officers were not estopped to require the
removal from a highway of a street railway track, by the
fact that they stood by and saw "the rails laid in the highway
'vithout objection. I~1 this case the to,vnship board, being
informed tliat the railway was being constructed in the highway, held a meeting at 'vhich it decided to postpone action in
view of the proposal of the railway company to secure additional lands for the highway adjacent thereto, the proposal,
however, never being carried out. The court said: 'If private
persons can create easements by estoppel, under our Statute
of Frauds and our decisions, or if a license may be implied
from the acquiescence of a private person who stands by and
sees, without protest, his land used for a railway, the same
cannot be said of to,vnship officers, who have no authority
except such as the statute gives; and if it could be, the testimony does not justify such a finding.' * * * ''
It will be seen by reference to said case that the facts relied upon for an estoppel therein are more strongly in favor
of the defendant than the facts relied upon in the instant case
by the defendant Board of S'upervisors of Fairfax County.
The facts were that the township officers permitted the rail-
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way company: to construct its tracks ·~n a highway in said
township on a promise of the said railway company to secure
additional land for the highway adjacent thereto, and though
such permission had been granted, the court held the township was not estopped to deny said street railway company
the use of the highway and required the defendant to move
its tracks therefrom.
In the case of Mo'rris and E. R. Co. v. Newark, 10 N.J. Eq.
352, where a railroad oompany, without any complaint on
the part of the city, laid its tracks along certain streets therein and had not obtained either parol or written consent from
the municipality to the occupancy of the street} the company contended that the public authorities had stood by and
had seen the company expend its money without objection and
that the city was estopped to deny the railway company's
right to the easement which it claimed. The court, however,
said: ''Such acquiescence did not amount to a license, and
that fraud could not be inferred from the fact that the city
did not interfere, but stood by in silence while the railroad
company expended its money in the construction of its road
in the public streets." It also held that the railway company could not set up an estoppel on the part of the city, in
that the company had ahvays conformed to the requirements
of the council in respect to the manner of occupying the tracks,
had laid required street paving, and paid paving assessment
amounting to several thousand dollars. ''These facts,'' the
court said, ''so far from sho,ving an acquiescence on the part
of the city in the legal right of the railway company, as ascertained, amounted to an assertion on the part of the city of
its continued control of the streets and to an admission by
the railway company that it occupied a street as a matter of
indulgence subject to the control and pleasure of the city."
The court further stated that "to ascertain how far the railway company could set up the silence or acquiescence of the
city as a constructive fraud, so as to entitle the company to
the application of the principle of estoppel, the court must
look at the circumstances which induced such silence and
acquiescence. And in this case it appeared that the city did
not remonstrate because, at the time the railway was constructed it was, owing to the small population of the city, of
no serious detriment to the public". But this indulgence, it
was held, should not be construed as operating as a fraud on
the railway company if the growing population and increased
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demand on the public thoroughfare demanded the removal
of_ the raihvay tracks therefrom.
In the case at bar the complainant insists that it had no
knowledge nor was it warranted in assuming that because a
small portion of a highway included within the corporate
limits of said town was being improved by proceeds derived
from the issuance and sale of the bonds in question, that the
d~fendant Board of Supervisors of Fairfax County would
attempt to illegally levy and collect a tax on property, real
and personal, within the corporate limits of said town for
the purpose of paying the interest on said bond issue and to
create a sinking fund to liquidate -and retire said bonds.
On the general subject of estoppel your attention is invited to the case of the Chesapeake & Ohio Railway Contpany
v. W allcer, 100 Va. 91; 40 S. E. 633; Ibid. 914, wherein this
court laid down the following requisites which must exist
before the principle of estoppel may be invoked:

1. There must have been a representation or concealment
of material facts.
2. The representation or concealment must have been made
with ltnowledge of the true state of facts, unless the party
making it was bound to know the facts, or· his acquiescence
of them was due to gross negligence.
3. The party to whom it was made must have heen ignorant
of the truth of the matter as to 'vhich representation was
made.
4. It must have been made with the intention that the other
party should act on it; but the place of intent will be supplied by gross and culpable negligence on the party sought
to be estopped, if the effect of that negligence is to work a
fraud on the party setting up the estoppel.
5. The representation or concealment must be proved to
have been the inducement to the action of the other party.
6. The party claiming the estoppel musf have been misled
to his injury.
The complainant in tl1e case at bar insists that there has
not been any misrepresentation or concealment of material
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facts by it and consequently said representation or concealment could not have been made with knowledge of the true
state of facts. Furthermore, that no representation of any
kind were made to the defendant by the complainant of which
it could have been ignorant of the truth of the matter. In
fact no representations of any kind were made by the complainant. Complainant further contends that since no representation or concealment was made by it in this matter, obviously there could be no intention that the defendant would
act thereon, and that there was no gross and culpable negligence on the part of the complainant. Complainant further
insists that it has made no representation or concealment
which has been the inducement to the action of the· defendant
and that the defendant has not been misled to his injury by
any act of the complainant, and accordingly that the doctrine
of estoppel does not apply to this suit. (See 10 R. C. L., Sec.
45, p. 723.)
ASS1GNMENT OF ERROR NO. 8.
The complainant is a 11a'rty in interest and the proper party
to br-ing thris suit, because the credit of the town of Falls
Church is impaired, the corporate powers thereof are usurped,
by the levy, assessment and collection of the proposed tax
which prevents the town from performing the duties imposed
upon it by law.
Among the many grounds raised by the defendant in defense of this suit is the claim that the complainant is not a
party in interest (Rec., p. 38) and has no right to maintain
this suit. It becomes necessary, therefore, to consider how
the imposition of the proposed tax affects the rights of the
complainant. In the first place, as we have seen the complainant is created a separate road district and is required
by the terms of its charter and the provisions of the general
law to maintain its own roads and streets. It has also been
pointed out that the issuance of bonds of the County of Fairfax by the Board of Supervisors of :B,airfax County, pursuant to an election held in Falls Church magisterial district,
impairs the credit of the complainant since Section 3079,
Code of Virginia, 1919, as amended, provides a limit beyond
"rhich a bonded indebtedness may not be created on real
estate situate and lying within the corporate limits of the
complainant. It has further been shown that the levy and
collection of the proposed tax on property situate and lying
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in that portion of Falls Church magisterial district situate
within the corporate limits of the complainant is a usurpation
of the taxing power of the town council of the complainant
c-onferred upon it by the term~ of its charter and the general
laws of this State, and that the expenditure within its corporate limits of a small portion of the proceeds of such bond
issue was a trespass on its rights, and a further usurpation
of its rights and powers. It necessarily follows therefore,
that as the powers conferred upon the complainant and the
duties imposed upon it are on the one hand nullified and on
the other hand interfered with to its serious detriment, that
the complainant has the right to take such legal action as may
be nec-essary to fully protect the rights conferred upon it by
law. Nothing is better settled in the law than that there is
no legal right without a remedy and that among the rights
conferred by law upon a municipal corporation ~s the right
in any case where its po,vers and duties are interfered with to
sue, and, on th~ other hand, it is liable in damages for its
failure to perform those duties imposed upon it by law and
may be sued and compelled to answer therefor. "Indeed
the power to sue and be sued as if it were an indhridual, either
in the corporate name or in that of one of its officers, is generally considered one of the essential characteristics of a
corporation of any character. * * "" With respect to territorial sub-division not constituting municipal corporations
proper, the case is not so clear. *"' • A territorial sub-division,
even if it is not a true muncipal corporation, that has power
to make contracts, hold property, and levy and collect taxes
is so far a q~tasi corporation that it may be sued without any
express statute giving the action. * * * . '' 19 R. 0. L., Sec.
337, p. 1048.
.
Again, in discussing the rights and powers of a municipal
corporation to maintain a suit, said authority states: ''A
municipal corporation is, in the ey.e of the law, the legal rep.resentative of its inhabitants and taxpayers with respect to
all matters properly within its jurisdiction. When it has
committed a wrong, the inhabitants who called upon it to
perform the act which caused the injury are not jointly liable
'vith the corporations, because they have not as individuals
any control over its acts, and their individuality is distinct
from that of the corporation. A municipal corporation is
the proper representatiYe of the equitable rights of ifs inhabitants to the use of a public· square, and is authorized to
file a bill in equity to prevent the erection of a nuisance therein." (19 R-•. C. L., Sec. 345, p. 1057.) In view of the direct
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-and unqualified· statement by so extensively recognized an
authority as the one; just referred to, complainant submits
that the question of the right of a municipal corporation to
maintain a suit where its corporate powers or the rights of
its citizens are interfered with is now universally recognized
and accepted.
·
Only one other question remains, therefore, to be considered in this connection, namely: whether the procedure of
the town council in authorizing this suit was regular and
proper. Reference to the testimony of George W. H~urst,
clerk of .the town council; R. C. I..J. J\!Ioncure, mayor of the
town of F·ans Church; Miss Mattie Gundry, L. P. Daniel,
and R.. E. Kendrick, and the excerpts from the minutes of
the special meeting of the town council held on April 7, 1927,
and the regular me~ting on April11, 1927, testified to by the
witness George W. Hawxhurst, clerk of the towu of Falls
Church (Rec., pp. 84, 105), the excerpts from said minutes
appearing in the record on pages 125, ct seq., and being filed
as an exhibit with the testimony of the witness· George W.
Hawxhurst, discloses that a special meeting of the council
of the town of Falls Church was called, pursuant to the ordinance in such cases made and provided .and then in full
force and effect, by a request in writing signed by three members of 'the town council, Miss Mattie Gundry, L. P. Daniel
and Robert E. ICendrick, pursuant to said call, the town
clerk notified the several members of the town council that a
special meeting of the town council would be held at the
Town Hall on April 7, 1927, at 8 o'clock P. M., for the purpose of considering the matter of .a proposed tax levy or
assessment on property of residents of Falls Church living
within Falls Church magisterial district for two roads lying
without the corporate limits of Falls Church, namely: the
road from Falls Church to .Annandale and from Annandale
running through and just beyond Bailey's Cross Roads, :bonds
covering same being for the sum of $262,000, and for t.aldng
action enjoining the Fairfax County Supervisors from making this levy (Ree., p. 25). .At said meeting, which was presided over by 1\Iayor R. C. I1. Moncure, at which a legal
quorum, consisting of Miss Mattie Gundry, W. T. Wescott,
L. R. Daniel and R. E. Kendrick, was present, a resolution
was regularly adopted authorizing and empowP.ring L. P.
Daniel to apply for and prosecute sueh legal injunction or
action before the proper court of Fairfax County as would
relieve the town or its inhabitants or any of them from improper levy of taxes by the Board of Supervisors of Fairfax
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County for the purpose of paying the intere~t and providing
a sinking fund for bonds issued for the construction of certain roads in :B..,alls Church magisterial district, and also to
contest a levy of taxes for maintenance of roads without the
corporate limits of the town of Falls Church. The bonds
complained of and the levies constitute an impairment of
the credit of the town and tend to destroy its taxable resources. The costs incident to this action are to ·be paid
from the revenues of this to·wn (Rec., p. 125). The minutes
of said special meeting were prepared and at a regular meeting of the said- town council, held in the To·wn liall. on April
11, 1927, at 8 o'clock P. 1\L, with 1\Iiss lVlattie Gundry and
Messrs. J. F. Bethune, L. P. Daniel, Robert E. l(endrick and
Councilman Fredericks present, constituting a legal quorum, ·
1\{ayor R. C. L. Moncure, presiding, the minutes of March
14, 1927, and a special meeting of April 7, 1927, 'vere duly
read and approved.
Pursuant to the authority vested in him as the duly constituted agent of the town of Falls Church by virtue of the
resolution adopted ·at the special meeting of the town council of Falls Church held on April7, 1927, the said L. P. Daniel,
in the name of the town of Falls Church, instituted and prosecuted the case at bar. It will be seen from the evidence of
the several 'vitnesses, J\tiiss Mattie Gundry, Mayor R. ·C. L.
Moncure, and :Messrs. R. E. l{endrick, L. P. Daniel and
George W. Hawxhurst, the last mentioned being clerk of
the town council of Falls Church, that the special meeting
called on April 7, 1927, was pursuant to a· call in \Vritiug
signed by Councilman Kendrick, Daniel and Gundry, in accordance with the ordinance of said to'vn relating to special
meetings of the town council then in force and effect. The
testimony further discloses that the said call in 'vriting was
delivered to George vV. Ifa,vxl1urst, clerk of the town council, and has been lost or misplaced; that a diligent search
had been made for it by the person who had the legal custody
thereof and by all other persons into whose custody it might
have legally come, but tl1at none of said parties was able to
locate the said call for the special meeting or to explain its
present whereabouts. The complainant was, therefore, compelled to resort to secondary evidence as is proper in such
cases to establish the regularity of the call for the meeting
of April 7, 1927, and introduced evidence esbtblishing the
facts set out above. See lJfarahall v. Corn., 140 Va. 541; Barber v. Barber, 121 Va. 740; 10 R.. C. L., Sec. 68, p. 912. It
is submitted, therefore, that the call for the meeting of April
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7, 1927, the proceedings taken at said meeting, and the approval of the action taken at said meeting by the said council at its regular meeting on April 11, 1927, have been fully
and completely established and that the same were regular
in all respects. In view of this, complainant insists that the
said L. P. Daniel had been properly and legally authorized
and empo,vered to institute the case at bar in the name of
the town of Falls Church, and that the said proceedings are
regular in all particulars.
AS'SIGNMENT OF ERROR NO. 9.
The subject matter of this suit is not res judicata.
It is insisted by the defendant in one of its numerous
grounds of defense (Rec., p. 37) that the matters involved
in this suit are res j~t·dicata.. This position is entirely untenable. In order for the m3!tters involved in this suit to be
res judicata the following state of facts and circumstances
must exist:
(a) To make a fact res jttdica.ta it must have been directly
and not collaterally at issue in a former suit and there decided. Western lJf. db lJf. Co. v. Virginia Cannel Coal Co'lnpany, 10 W. Va. 250.
(b) In order that a judgment in one suit shall be conclusive
between the same parties in a second suit touching the. same
question it must appear either upon the face of the record
or by extrinsic evidence that the precise question was raised
and determined in a former suit. llairston v. llairston, 117
Va. 207, 84 S. E. 15.

In order that a former decision shall operate as res .i·ztdicata
it must be certain and clear that the precise question was
definitely and finally determined; it eauuot be set out by
inference or argument. Windon v. Stew.art, 48 W. Va. 488,
37 S. E. 603.
(c) If the subject matter of two suits be different though
the parties are the same, the decree in the :first suit is no
estoppel to the proceedings in the second. Town of Harrison- ·
burg v. Roller, 97 V a. 582, 34 S. E. 523.
(d) To support a plea of 1·es jttdicata it is essential that the
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person alleged to be concluded should have been a party or
privy to the judgment by which the matter in controversy was
adjudged and determined. And in that connection ''parties''
include all who are properly interested in the subject matter and who had a right to make defense and to appeal from
the judgment. Persons not having substantially those rights
are regarded as strangers to the cause and are not bound
by ~he judgment. Dillard v. Dillard,. 78 Va. 210.
A judgment binds only parties and privies·, not strangers
to it. Against strangers it is not evidence to prove any facts
in the judgment. Smith v. Tiflhite, 63 \Y. Va. 472, 60 S. E. 404.
(e) The law of res ju,d~icata must yield to the principle that
the person who is not a party and has neither been heard
nor had an opportunity of being heard cannot be bound by
a decree prejudicial to his interests. Renick v. Ludington,
20 W. Va. 512. Richtnond v. Sittet·ding, 101 V a. 354, 43 s·.
E. 562.
{f) It is settled law that a judgment of a court of competent jurisdiction, upon a question directly involved ·in one
suit, is conclusive as to that question in another suit between
the same parties. But to this operation of the judgment it
must appear either upon the face of the record, or be shown
by extrinsic evidence~ that the precise question was raised
and determined in the former suit. If. there be· any uncertainty on this head in the record, as for example, if it appear that several distinct matters may have been litigated,
upon one or more of which the judgment· was rendered, the
whole subject matter of the action will be at large and open
to a new contention, unless the uncertainty be removed by
extrinsic evidence showing the precise point involved and
determined. C/l,risman v. Harman; 29 Gratt. (70 Va.) 494;
Le.Qrand v. Ri~y, 83 Va. 862, 3 S. E. 864.
The above are among others, a few of the. authorities which
the complainant contends show conclusively that· the matter
in issue is not res judicata, for the reason that the matter
now in issue is the question of the legality of levying a tax
under the provisions of Section 7 of the Act of March 29,
·1922, su.pra, for the purpose of providing for the interest and
creating a sinking fund to liquidate a certain bonded indebtedness erea ted under the Act of ~I arch 28, 1922, as amended.
And if it can be said that any question was judicated by the
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order of the Circuit Court of Fairfax County, Virginia, in
authorizing the issue of said bonds, which is denied, it is
clear that the present question was not directly in issue for
the reason that it was not foreseeable by anyone that the
authorization of the issue of said bonds would result in an
attempt by th€. defendan·t., 01 anyone else, tCI levy ~ tax ir
direct violation of both Section 7 of the Act of March 29,
1922, and Section 9 of the charter of the town of Falls Church,
the complainant in this case.
In this connection the complainant further contends that
the question in issue is not res judicata for the reason that
complainant was at no time a party directly in interest in
the said matter of the determination of the validity of the
said bonds and one who had a right to make a defense and
to appeal from the action of the Circuit Court of Fairfax
County, Virginia, in authorizing the issue of said bonds. In
other words, the complainant was neither a party nor a privy
to any of the actions taken or orders entered by the Circui_t
·Court of Fairfax County, Virginia, in connection with the
issuance of said bonds in the amount of $262,000 for which
the complainant seeks to enjoin the levy of a tax to raise
funds to pay the interest and create a sinking fund for the
liquidation of said bonds. Since no action has yet been taken
to determtine the legality of said bond issue, ho'w could cornplainant have been a party to it?
It is further contended by the complainant that it is a well:
established principle of the law of this S'tate that the doctrine of res· judicata must yield to the rule that a person 'vho
was not a party to the issue and has neither been heard nor
had an opportunity of being heard, as is the situation of· the
complainant in this case, cannot be bound by a decree prejudicial to his interests. And it having been shown that the order upon which the defendant relies is prejudicial to the
tnterests of the complainant, and that complainant was not
only not a party to the issue, but that it could not have been
a party to the said issue if it had so desired, and further
that it was neither heard nor had an opportunity of being
heard nor could .it have insisted under the law upon a right
t9 be heard, obviously, the doctrine of res judicata cannot
apply to this case.
As to the nature of the action taken by the court in this
case in approving said bond issue, it is insisted by the complainant that the said action was merely ministerial and
quasi judicial and in no sense a judgment or a decree, and
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that if said court had refused to enter such order, such refusal would have been a proper subject for mandamus proceedings against it. Being of such a nature, it is impossible
to conceive how it could support the doctrine of res judicata.
ASSIGN~IENT

OF ERROR NO. 10.

The complainant has not a full, contplete and adequate
remedy at law.
In discussing the further ground of defense that there is a
full, complete and adequate remedy at law for the subject
matters involved in this contr.oversy, it is essential that a
distinc.tion be drawn between the town of Falls Ghurch, a body
politic and corporate, complainant herein, and the individual
taxpayers residing in said town.
Section 2392d, Code of Virginia, 1919, as amended, provides as follo,vs:
''No suit for the purpose of restraining the_ assessment or
collection of any tax, State or local, shall be maintained in
any court of this eommonwealth, except 'vhen the party has
no adequate remedy at law; provided this act shall not affect
any pending suit.''

From ·a proper construction and interpretation of this
statute, it is obvious that where a party seeks to restrain
the assessment or collection of any tax, State or local, and
has no adequate remedy at law, he may proceed by injunction
to restrain the assessment or collection thereof. The question arises, therefore, has the town of Falls Church an adequate remedy at law by which it may protect its rights 1 It
is conceded that if the town of Falls Church were an individual taxpayer, and only its rights as an individual taxpayer were affected by the levy, assessment and collec.tion
of the proposed tax, then it would have an adequate remedy
at law. Under such circumstances, it could proceed to fil~
a petition in the Circuit Court of Fairfax County, Virginia,
having for its object the correction of an erroneous assessment, as provided by la,v. Upon testimony being_ introduced
that the assessment was erroneous, the court, by a proper
order, would relieve the town of Falls Church from the payment of said tax. This is the provision of the Code under
which individual taxpayers may proceed, and they, there-
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, fore, have an adequate remedy at la\v and cannot maintain
a proceeding in the nature of the case at bar. However, the
complainant, as has! been stated, docs not pay any of the tax
complained of and it is not in the sense that it is an erroneous
assess;ment, in the ordinary acceptation of that term, that the
complainant seeks relief. Were this true, it would have no
standing in court.
The basis on which the complainant seeks an injunction
to prevent the levy, assessment and collection of the tax
sought to be levied by the defendant is that it has no adequate
remedy at law. Since the credit of the complainant, as heretofore ·stated, is impaired and its powers usurped in consequenee of the levy, assessment and collection of the said
illegal tax, it is powerless to remedy this state of affairs by
any action at law for the reasons hereinbefore set out. On
the other hand, the complainant has no adequate remedy at
law by any action that it might seek to institute aga:inst the
defendant growing out of the assessment, levy and collection of this erroneous tax or the usurpation of its powers
as given it by its charter. In the first place, the defendant,
acting as a KOvernmental agency, is not liable in damages to
the complainant for the levy, assessment and collection ·of
an illegal tax, and the complainant has no right of action at
law for the injury sustained as a result thereof, for the
obvious reason that the defendant is a governmental agency
and as such not answerable in damages to the complainant
growing out of the levy of taxes which is a governmental
function.
In the case of the City of Lyn.chb1tr.fJ v. Lynchbu.rg Traction
and Light Com,pany, 128 Va. 130, 97 S'. E. 781, this court laid
down the' doctrine that the power of taxation is a governmental power which can only be exercised under authority
conferred by the General Assembly, which creates the city
(subject to the constitutional limitation), and the statutes
under which it is exercised by a city are subject to modification or repeal at the pleasure of the Legislature.
In the case Qf Jones v. City of 1-Villiamsbu.rg, 97 Va. 722,
34 S. E. 883, 4TL. R. A. 294, this court held th':tt the powers
conferred upon a municipal corporation for the government
of that portion of the public residing within its limits are
called governmental, legislative or discretionary po,vers. For
injuries resu,lting from the failure to exercise these powers
or for their negligent or improper exercise, the municipality
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is not liable. It is seen, therefore, that the complainant could
not maintain any action at law against the defendant for any
act arising out of its governmental powers and it, therefore,
has no adequate remedy at law. Were it possible to maintain
such action at law, which the complainant denies, there is
no standard or measure of damages on which a jury could
base a verdict. Even were it true that an action at law could
be maintained for that purpose, it would result in a multiplicity of suits since each levy, assessment and collection of
taxes would be the basis for a new suit, which of itself is
sufficient basis for this action.
The term adequate remedy at law is relative. An adequate
remedy must be accommodated to the wrong which is to be
redressed by it. The manifest analogy between an adequate
remedy at law and its corelative wrong, limits the progress
of the former by the extent of the latter. The remedy which
does more than redress a wrong is not adequate-so far as
it goeth beyond the wrong is not a remedy, unlP.,ss its metaphorical sense, in which it is here used, vary from its proper
sense, any more than the remedy in medicine, whose virtue
8.nd effectiveness are adopted peculiarly to some certain
di~ease and are adequate to it, can be called a remedy for a
different disease. (Rose v. Nicholas, Wythe 268.) This
court has universally held that one of the most-prolific sources
of equity jurisdiction which calls for the exercise of its
remedy by injunction is where there is no adequate remedy
at law, ·and the act or acts being done or threatened unless
inhibited will produce irreparable injury. (Miller v. .Crouse,
2 Leigh. 276; West Virginia Encyclopaedic Digest, Vol. 1,
p. 168~ sub-section Injunctions and cases cited; 10 R. C. L.,
Sees. 16-32, pp. 271-288.)
As heretofore stated, the remedy at law must be adequate.
In order to be adequate it must be plain, for if it is ·doubtful
and obscure a.t law, equity will assert a-jurisdiction.. It must
be adequate; for if at law it falls short of what a party is
entitled to that founds a jurisdiction in equity. And it must
be complete; that is, it must attain- the full nature and justice
of the case. It must reach the whole mischief and secure the
whole right of the _party in a perfect manner at the present
time and in the future, otherwise equity will interfere and
give such relief and aid as the particular case may require.
The jurisdiction of the court of equity is, therefore, sometimes
concurrent with the jurisdiction of a court of law; it is sometimes exclusive of it, and it is sometimes auxiliary to it.

v
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(Frickhei1ner v. National Exchange Bank, 79 Va. 80. See also
National Life Assoc-iation v. Hopkins, 97 Va.167, 33 S. E ... 539,
to the same effect.) It follows from the foregoing that complainant does not have a full, adequate and complete remedy
at law. (10 R. C. L., Sec. 18, p. 275.)
ASSIGN~IENT

OF ERROR NO. 11.

·The complainant is not chargeable with laches in bringing
this suit.
The ·complainant is a body politic and corporate and as
such is a governmental agency to which the doctrine of laches
cannot be applied. Jones v. City of Williamsbur.lJ, 97 Va.
722, 34 S. E. 883,47 L. R. A. 294; Norfolk ct Western Railway
Co. v. Sttpervisors of Carrol County, 110 Va. 95, 65 S. E. 531;
Board of Supervisors v. Norfolk and Western Railway Co.,
119 Va. 764, 91 S. E. 124.
In the cases above cited the Supreme Court of Appeals
of this State has laid down the doctrine that the powers
conferred upon a municipal corporation for the government
of that portion of the public residing within its limits are
governmental, and that as against the .Government laches
cannot be set up as a defense in equity any more than the
bar of the snit can at law. Fu'1'the1·more, that time does not
rum a.qain,c;t the State nor ba.r the rights of the :publ.ic. S'ince
the plaintiff in this case is a political sub-divietion of the State,
.endowed by the General Assembly with many of the powers
of the State granted to it for the purpose of preserving the
rights of the public, laches c.annot be said to run against it,
when acting in a governmental capacity as in the case at
ba~
·
In the case of State v. Buchanan, 34 W. Va., p. 364, the Supreme Court of Appeals of said State laid down the doctrine
that the right of state to have her revenues assessed and
collected cannot be defeated by the laches of her agents. Assuming, therefore, in the instant case that the freeholders-who
participated in the election to determine the sense of the
qualified voters of the Falls Church magisterial district on
the question of the issuance of bonds for macadamizing or
otherwise permanently improving certain public highways
\vere in fact agents of the council of the town of Falls Church,
which is specifically denied, it follo,vs that such individuals
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bv their acts could not thereby deprive the town of Falls
Church, throug-h its council, of the exclusive right to levy and
collect taxes within the corporate limits of said town for the
purpose of establishing, constructing and maintaining its
roads, alleys and streets, as required by the General Assembly through the provisions of its charter, and to hold an election to authorize the issuing of bonds for the permanent improvement of said highways within said town and to levy
a tax for the payment of the interest thereon and to create
a sinking fund to liquidate and retire said bonds. (See also
10 R. C. L., S'ec. 148, pp. 401, et seq.)
ASSIGN~IENT

OF ERR.OR NO. 12.

The complainant has not ratified the acts preceding the
levy of the tax complained of. In reply to the defendant's
ground of ¢lefense that the complainant, the town of Falls
Church, is estopped from prosecuting this suit as it has
'ratified the acts preceding the levy of the tax complained of,
it is only necessary to state that the qualified voters in said
town who participated in said election were not in any sense
the agents of said town, and furthermore, that the council
of the said town could not ratify the election authorizing the
issuance of the bonds in question for the reason that the General Assembly of the State of Virginia has specifically provided in the charter of the complainant how such an election
for the p~upose of issuing bonds for the construction of
roads, streets and alleys in said tov.TJl shall be called and conducted. Any attempt therefore on the part of the town council of Falls Church to authorize the issuance of bonds in any
other manner would be ttltra vires, null and void and not
binding upon said town. Furthermore, the complainant is
without authority to issue bonds to build roads or highways
beyond its corporate limits.
The Supreme Court of West Virginia in passing upon this
question has stated the doctrine to be as follows:
"If a board of education erect a school house upon ground
acquired for it by its duly appointed a.gent, and use it for
public school purposes for a term of years, it thereby impliedly ratified the contract made by its agent with the land- .
owner, provided its terms be such as the board itself could
lawfully make." (Board of Education of Elk District v.
H an;eyJ 70 W. V a. 480, 74 S. E. 507.)

Town of Falls Church, etc., v. Board of Supervisors, etc.

49

It is obvious from the doctrine laid down by the said court
that before an act can be ratified it must be such an act as
the person who seeks to ratify it or it is claimed has ratified
it, was authorized to perform. In the present case it will
be noted by reference to the charter of the complainant, town
of Falls Church, that its council could not authorize the
qualified voters of said to'vn to participate in the said election held in Falls Church magisterial district in said cou11ty
nor could it call an election, as stated above, for the issuance
and sale of bo1ids for the purpose of macadamizing or otherwise permanently improving its roads, streets and alleys, except upon a petition filled with said council by at least onefourth of the resident freeholders of said to,,rn as hereinbefore set forth, and these provisions not having been complied with in the election authorizing the issuing of the bonds
complained of for which the proposed levy is no'v sought to
be made, the to"""n of Falls Church, through its council, has
no power to ratify the election held pursuant to which the
said bonds were issued and sold. Furthermore, it is submitted that the election held in Falls Church magisterial district of said county, which the defendant claims was ratified
by the complainant, was an election authorizing the issuance
of bonds' for the purpose of macadamizing or otherwise permanently improving certain highways in said magisterial.
district lying without the corporate limits of the complainant
and it is further submitted that complaina:nt is without any
authority 'vhatsoever to authorize such a bond issue or to
ratify the same.
ASSIGNl\tlENT OF ER.ROR NO. 13.
The complainant 'viii suffer i1·repa1·able injury and damag~
in the levy, assessment and collection of the proposed tax.
The impairment of credit of the complainant and the usurpation of its po,vers for which it can obtain no adequate compensation, will constitute an irreparable injury and damage.
S'ince the questions of estoppel, 're8 j-udicata, adequate remedy
at law, laches and ratification, all ·of which are set up by the
defendant in defense of this suit, are interwoven with the
assignment of error no'v being discussed, it is difficult in its
consideration not to reiterate matters which have heretofore
been considered under the various assignments of error already argued. In this connection, the attention of the court
is called to the testimony of the witness vYilliam H. Rogers,
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introduced on behalf of the c.omplainant. (Rec., pp. 94-98.)
In reply to following question propounded to him by counsel
for the complainant relative to the injury or damage that
would be sustained by the complainant th:rough the levy and
collection of the tax complained of, he states; question and
answer appearing, respectively, as follows:
"If the total bonds that may be issued by the town of Falls
Church for the purpose of establishing, constructing and
maintaining its roads, streets, alleys and sidewalks is fifteen
per centum· of the taxable property, real and. personal, ·situated within the corporate limits of said town, and the Board
of Supervisors of Fairfax County has already issued bonds
to the extent of $262,000 for the purpose of constructing
roadways from Falls Church to Annandale and from Annandale to Bailey's Cross Roads, and in fixing the amount of
said bonded indebtednes·s to be issued, the taxable property
within the corporate limits of the town of Falls Church was
taken into consideration, what, in your opinion, is the effect
on the credit of the town of Falls. Church if the maximum
amount of bonds that may be issued by said town for the
purposes mentioned is 18 per cent of the said taxable property¥"
"A. The way that I have understood our bonding ability
here in the town of Falls Church, that would leave us about
three per cent to our credit to issue other bonds. That would
not be a. great deal.''

Again, in answer to questions propounded to said witness by ·counsel representing the defendant, he replied as
follows:
~

"Q. So that you understand that these bonds are a lien·
on all of the property of the town of Falls Church, both within
Fairfax ,county and Arlington County?
''A. Well, I should think it would be if we would want to
get any loan of our own in the corporation.
"Q. You understand that they are issued as town bondsf
"A. No.
"Q. What is your understanding as to the character of
the bonds?
''A. It is a district bond, but if we want to get other bonds
that would. be a detriment to us.
·
'Q. Don't you know that these are county bonds and not
district bonds?
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''A. Yes, but we in the district are liable for them, too.
"Q. Don't you know that if the Falls Church District and
the portion of the Falls Church District in the town were
not primarily taxed ·for those bonds that the whole of the
citizenship of the county would be taxed Y
''A. Outside of that district I do not suppose would, but
still when we want bonds of our own, that district would be·
:figured in with the burden.''
It is clear from the said testimony that the issue of bonds
by the Board of Supervisors of Fairfax County and the attempted levy of the tax complained of in that portion of the
town of Falls Church lying within Falls Church magisterial
district for the macadamizing and permanently improving of
roads located within said district and outside of the corporate limits of Falls Church would impair the credit of
the town of Falls Church in connection with its construction,
and directly affect its ability to raise money by taxation or
other methods provided by its charter for the purpose of
locating, establishing, constructing and maintaining its own
roadways as required by its charter and thus inflict a serious
and irreparable injury and damage on the complainant. This
appears to the complainant to be so plain as not to admit
of argument.
By the term ''Irreparable injury and damages'' it is not
meant that there must not be any physical·possibility of repairing the injury. All that is meant is that the injury or
damage would be a grievous one, and at least a material one,
and not adequately reparable in damages. Sanderlin v. Baxter, 76 Va. 299, 306, 44 Am. Rep. 165; Ives v. Edison, 124
Mich. 402, 83 N. W. 120, 121, 50 L. R. A. 134, 83 Am. St. Rep.
329; lJl·asonic Temple Ass'n v. B'arnks, 94 Va. 695, 27 S. E.·
490, 491; Callaway v. Webster, 98 Va. 790, 792, H7 S. E. 276,
277; Haskell v. Sutton, 53 W.Va. 206, 44 S. E. 533, 538, (citing Western Union Tel. Co. v. Ro,qer, 42 N. J. Eq. (14 Stew.)
313, 11 Atl. 13); Insurance Co. of North .Atnerica v. Bonner,
7 Colo. A pp. 97, 42 Pac. 6R1, 6R2.
"Irreparable injury and damage as used in the law of injunction, does not necessarily mean that the injury or damage
is beyond the possibility of compensation in damages, nor
that it must be very great; and the fact that no actual damages can be proved, so that in an action at law the jury
could award nominal damages only, often furnishes the very
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best reason why a court of equity should interfere in such
case. Newell v. Sass, 142 Ill. 104, 31 N. E. 176, 180; First
Nat. Bank v. Tyson, 133 Ala. 459, 32 Sou,th. 144, 148, 59 L. R.
A. 399, 91 Am. St. Rep. 46; .Townsend v. Epstein, 93 1\'Id.
537, 49 Atl. 629, 633, 52 L. R. A. 409, R6 Am. St. Rep. 441;
Field v. Bttrlin.q, 149 Ill. 556., 37 N. E. 850, 854, 24 L. R. A.
406, 41 Am. St. Rep. 311.
Where an injury or damage is of suc.h a nature that it cannot be adequately compensated in damages, or cannot be
fairly measured by any pecuniary standard, it is irreparable.
Wilson v. CitJJ of JJtlineral Point, i-39 Wis. 160, 164; Hod,qe v.
Giese, 43 N.J. Eq. (16 Stew.) 342, 11 Atl. 484, 487; Missouri,
K. lf; T. Ry. Co. v. Texas & St. L. Ry. Co. (U. S.), 10 Fed.
497, 503; D~ulley v. Hurst, 67 1\fd. 44, 8 Atl. 901, 904, 1 Am.
St. Rep. 368.
By "irreparable injury and damages" is not meant such
injury or damage as is beyond the possibility of repair, or
beyond possible compensation or damages, or necessarily
great injury or great damage, but that species of injury or
damages, whether great or small, that ought not to be submitted to on the one hand or inflicted on the other, and which,
because it is so large on the one hand or so small on the other,
is of such constant or frequent recourse that no fair or reasonable redress can be had therefor in a court of la,v. Farley
v. Gate City Gaslight Co., 105 Ga. 323, 31 S. E. 193, 199;
First Nat. Bank v. Tyson, 133 Ala. 459, 32 South. 144, 148, 59
L. R. A. 399, 91 Am. St. Rep. 46; Radican v. Buckley, 138 Ind.
582 (citing Wood, Nuis., Sec. 778), 38 N. E. 53, 54; Wahle v.
Reinbach, 76 Ill. 322, 326; Nashville, C. & St. L. Ry. Co. v.
McConnell (U. S.), 82 Fed. 65, 69.
The ''irreparable injury and damage'' which authorizes
equity to restrain a trespass has been vat:iously defined. In
10 Am. & Eng. Enc. La'v (2nd Ed.) 361, it is said: "An injury is irreparable either from its nature, as when the party
injured cannot be adequately compensated therefor in damages, or when the damages which may result therefrom cannot be measured by any certain pecuniary standard.'' In
Gause v. Perkins, 56 N. C. 177, 1.79, 69 Am. Dee. 728, it was
said that an irreparable injury is one ''of a peculiar nature,
so that compensation in money cannot atone for it". This
definition is fairly deducible from the earlier cases, but it
is entirely too narrow to meet the decision of more modern
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times. The tendency. of the courts at the beginning was to
grant injunctions very sparing-ly in- cases of trespass, but
the lapse of -a few years has done much to break down the
barriers of this conservatism and pave the way for the exercise of greater liberality in thif? direction, in the light of modern decision-s.
·
·
·
.
· An ''irrepa-rable injury :and -damage'' may be said to be
one which-, either from its nature, or from the circumstances
surrounding the -person injured, or the financial condition of
the person committing the injury,, cannot be readily, adequately, and completely compensated for 'vith money. · In
l(err, Inj. 16, 17, it is sai~: ''By the ter~ 'Irreparable injury' it is not meant that the-re must be no physieal possibility
of repairing the injury. AU that- 'is meant is that the -injury
would be a grievous one, or at least a material one, and not
adequately repa:rable by damages, and by the term 'inade-:
q_uacy or the remedy by damages was ,meant that the damages obtainable at law ai•e not such a compensation as will
in e~ec.t, .t4pugh l!Ot in E;peqie, place the parties· in the p·osition
in which they formerly stood." Cwmp v. Dixon, 112 Ga.
872, 38 S'. E. 71, 52 ~- Jt. A. 755.
.
.
· In order to constitute "irreP.arabl~ injury and damage",
within the meaning of th~ law, the threatening of ~vhich ·,vould
justify~ court of equity in exercising its extraor~linary powe1•
of injunction, it must cleady appear, riot. only that the
wronged party could not be frtirly comp~nsated _in damages
therefo~, ~u.t also. that the injury 'vould follow if the court
did not. so interpose: 1Vason v. 1lfajor, 10 Colo. A.pp. 181,-50
Pac. 741, 743; City of Denver v. Beede, 25 Colo. 172, 54 Pac.
624, 625.
Irreparable injury and ·daniage in the sen~e in which: it is
used_ in conferring jurisdi~tion on the court of equity, does
ilot mean that the injury o_r damag_e complai.ned of is incapable _of being measured by a pecuniary ·standard. Thus
an app~op:riatiml.. of the larid of another, cpnstituting_ a permanent injury to and depre_eiation qf the property, js ~n irregar~bl~ inju~y an9. .damage, ·o"ring to the uncertainty ·of
the measure of damages. Wilmarth v. Woodcock, 58 1\Hch.
482, 25 N. W. 475, 476.
It is submitted by. the ~omplainant that the act of the defendant in Jevyiug the tax cqmplain~d of on property, .real
and personal, situate and lying'- within the corporate limit's
of the complainant will not only constitute an injury, but irre-
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parable injury and damage which cannot be measured in damages, and that complainant should be granted the relief
sought from such injury and damages.
ASSIGNMEN·T OF ERROR NO. 14.
In refusing to admit L. P. Daniel and others as parties
complainant upon their motion in writing.
In discussing this assignment of error, it is only deemed
essential to call the attention of the court to fhe fact that
tlie said petition sets forth that the said persons who sought
to bcome parties complainant in this suit are resident freeholders and taxpayers of the town of Falls Church, property owners therein and qualified voters. Thus each person
so petitioning the court to be made a party complainant is
affected by the levy ~f the tax complained of, has an interest
in the subject matter· of this suit and was, therefore, entitled
to be admitted as a party complainant. In support of thfs
contention, it is deemed sufficient to direct the attention of
the court to Section 6096, Code of Virginia, 1919, as amended,
to the following effect:
"Any person who would be entitled to be admitted a party
to a chancery cause pending in any court may, for the purpose of asserting a right or seeking relief therein, by leave
of such court, or of the judge thereof in vacation, file a petition in the clerk's office of such court in· vacation,· making
all persons so affected by the relief prayed for in such petition, whether parties to the main cause or not, parties defendant, and to have issued thereon a -summons to the said
defendants, returnable to rules or to the next term, to answer
the same. * * • . ''
The provision of the Code quoted authorizes any person,
'vho seeks to assert a right or seeks relief in any chancery
suit which is then pending, to file a petition, and makes it a
ministerial duty of the court to grant the petition of such
person, ·either in term time or the judge thereof in vacation,
to file such petition, and the refusal of the judge of the Circuit Court to permit the filing of said petition in the case at
bar was error.
The said petition is in the following words and figures, towit:
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''In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, Complainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery-Injunction.
To the Honorable Samuel G. Brent, Judge of_ said Court:
We, the undersigned resident freeholders of the Town of
Fans Church,- a body politic and corporate, complainant in
the above entitled suit, and as such residents and freeholders
affected by the proposed levy of a special road tax within
the corporate limits of said town, on property, real and per-sonal, situate and lying within said ·corporate limits thereof,
to pay the interest and create a sinking fund to liquidate and
retire a certain bond issue of Fairfax County, State of Virginia, in the sum of $262,000.00, do hereby petition this Honorable Court to be made parties complainant, with the Town
of Falls Church, a body politic and corporate, and do hereby
agree to contribute our just and equitable proportion of the
costs of this suit.

T. 0. 1\IARR,
BOWIE ROBERTS,
H. fi_. McGIN·NIS,
A. H. BARBOR,
MACON WARE,
P. B. NOURSE,
CLARENOE M. SALE,
L. P. DANIEL,
JAS. G. LOVEDAY,
W. A. SPARROW,
M. H. LASSLY,
0. J. CHANEL.,
H. H .....t\NDERSON.

S'tate of Virginia,
County of Fairfax, to-wit:
I, R. C. L. Moncure, Mayor of the Town of Falls Church
and ex-officio Justice of the Peace, do hereby certify that

·'.
56

In the Supreme Court of Appeals of Virginia.

this day -pel'SOn~J,lly appeared before me, in my -said County,
L. P. Daniel, J a·s. G. Loveday, W. A. Sparrow, -1\L H. Lassly7
T.· 0.- Marr,- Bowie Roberts, H. A. ~:t:cGinnis,. A. H~ Barbor,
Macon \Vare, 0. J. Chanel, Clarence 1\JI. Sale, H. H. Ander..;
son- and P. -B. Nourse, -whose names are -signedJ to the -fore..:·
going and hereunto annexed writing and acknowledged the
same
Given under my hand this 2qth

~ay

of May,

1~_27.

R. C. L. MONCURE, Mayor of Falls Church, _Virginia.
· In conclusion, for the reasons -hereinbefore ~tated;; it is re.;.
spectfully submitted that the<provisions of the .Act: of lVIarch
29, 1922, prohibit_ the defendant from levying, as.sessing ana
collecting the tax complained of -on property, re.al· and per-.
sonal, situate and lying 'vi-thili that portion of Falls Church
magist-eriaJ- ·district situated within the corporate limits of
the 09mplaip.ant.

: :It is further submitted that the c,ompl_ain~nf is t1;te prope~
party in int~rest ap.d the party to bring this suit; and that it
has no adequ·ate ·remedy _at la.w; that f,he injury threatened
is irreparable, and that it is :qot ~stoppe_d_ by l}ny' act. on its
part or of its agents or of any other individual whatsoever or
-by 9Pe.ration_ of la'Y from m~intaining ~his. S'!Iit.
: WHERE~O;RE, it is respectfrilly submit~ed that the judg~
ment of the Circuit Court of Fairfax County, Virginia; should'
be r~vers·e~, that the decr:ee· entere~ in _this -~a use on June
1, 1927, shQuld :be _set asit{e and a~nulled, 3;nd that the com-·
p~ainant should be awarded an. injunction perpe~ually en-:
joining and restraining the defendat from levying, assessing
and collectig the tax. complain~d of as prayed in its bill of
complaint.
Respeetfully su'Qmitted,

L. C. 1\fcN:mMAR,
AMOS C. CRQU:tfSE,
Both of Clarendon, Virginia,
Solicitors f,qr t}le ~ttppellant.
Received July 25, 1927.

R. H. L. C.
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We, FrankL. Ball, and R .S. Rucker, attorneys practicing
in the Supreme ·Court of Appeals of Virginia, are ~f the
opinion that there is error in the judgment complained of,
and that the same should be reviewed and reversed by the
Supreme Court of Appeals of Virginia.
FRANK L. BALL,

H. S. RU·OKER.
Appeal allowed and

s~tpersedeas

awarded. Bond $300.00.

R. H. L. CHICHESTER.
Received July 28, 1927.

H. S. J.

P
r-

In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, Complainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery-Injunction.

.To the Honorable Samuel G. Brent, Judge of said Court:
We, the undersigned resident freeholders of the Town of
Falls Church, a body politic and corporate, complainant in the
above-entitled suit, and as such residents and freeholders
affected by the proposed levy of a special road tax within
the corporate limits of said tow·n, on property, real and personal, situate and lying within said corporate limits thereof,
to pay the interest and create a sinking fund to liquidate and
retire a certain bond issue of Fairfax County, State of Virginia,. in the sum of $262,000.00, do hereby petition this Honorable Court to be made parties complainant, with the Town
of Falls Church, a body politic and corporate, and do hereby
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agree to contribute our just and equitable proportion of the
cost of this suit.
L. P. DANIEL.
JAS. G. LOVEDAY,
W. A. SPARROW,
M. H. LAS'SL Y,
T. 0. MARR,
BOWIE ROBERTS,
H. A. J\fcGINNIS,
.A. H. BARBOR,
MACON WARE,
0. J. CHANEL,
CLARENCE M. SALE,
H. H. AN!IJERSON,
P. B. NOURSE.
State of Virginia,
County of Fairfax, to-,vit:
I, R. C. L. Moncure, Mayor of the Town of Falls Church
and ex-officio Justice of the Peace, do hereby certify that
this day personally appeared before me, in my said County,
L. P. Daniel, H. A. McGinnis, H. H. Anderson, .Jas. G. Loveday, A. H. Barbor, P. B. N·ourse, W. A. Sparrow, Macon
Ware, M. H. Lassly, 0. J. Chanel, T. 0. Marr, Clarence M.
S'ale and Bowie Roberts, whose names are signed to the
foregoing and hereunto annexed writing and acnowledged the ·
same.
Given under my hand this 25th day of May, 1927.
R. C. L. MONCURE,
Mayor of Falls Church, Va

VIRGINIA:
In the Circuit Court of Fairfax County.
Pleas before the Honorable Samuel G. Brent, Judge of
the said Court. June 1st, 1927.
Be it Remembered, that heretofore, to-wit, on the 11th
day of April, 1927, came Town of Falls Church, a body politic and corpol:"ate, and filed against the Board of Supervisors
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of Fairfax County, State of Virginia, a body corporate,
memorandum of suit, Bill and Exhibits, in the following words
and figures, to-wit:
Over.
page 2 }- In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, complainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
MEMO.
Th general object of this .suit is to enjoin and restrain the
·Board of Supervisors of Fairfax County, State of Virginia,
from assessing, levying and collecting any county and district road tax on property, real and personal, situate and
lying within the corporate limits of the Town of Falls Church
and to enjoin and restrain the said Board of Supervisors
from assessing, levying and collecting any special road tax
on property, real and personal, situate and lying within the
corporate limits of the Town o'f Falls Ohur~h for the purpose of paying the interest Qn a certain bonded indebtedness
of $262,000.00 in Falls Church Magisterial District, of. said
;County, and for the liquidation of said bonded indebtedness
and for general relief.
To F. W. Richardson, Esq.,
Clerk of said Court:
Please issue process against the above named defendant
to the second April, 1927, rules, to answer a· bill
in chancery.
retur~able

L. C. McNEMAR,
L. C. McNEMAR,
.and
AMOS C. CROUNSE,
AMOS C. CROUNSE,
Solicitors for the Complainant.
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·To~

of Falls Church, a body politic and corporate, Complamant,
.
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery-Injunction.
BILL OF

CO~IPLAINT.

To the Honorable Samuel G. Brent, Judge of said Court:
Your complainant, Town of Falls Church, a body politic
and corporate, files this its bill of complaint against the defendant, Board of Supervisors of Fairfax County, State of
Virginia, a body corporate, and thereupon states as follows:
1. That by an act of the General A.ssembly of the State of
Virginia, approved March 30th, 1875, entitled an act to incorporate the Town of Falls Church, in the County of Fairfax, the complainant was created a body politic and corporate. Among the provisions of the charter granted to the
said body politic and corporate by the said act, is the provision that the territory included in the corporate limits of
the said town, as defined in said act, shall constitute a separate road district and exclusive power is granted to the said
town to locate, establish, construct and maintain its roads,
;streets and alleys, as will more fully appear from the following language appearing in said act: ''The town shall constitute a separate road district and school district. * *
No district road tax on any property 'vithin the corporate
limits shall be assessed or collected, except by the council.
The roads within the corporate limits shall be under the
;general control of the council. * * ~ .''
=O't

2. That by an act of the General Assembly of the State
·
qf Virginia, approved March 28th, 1922, entitled
'page 4 ~ ''An Act to amend and re-enact an act to provide
for the issuing of county bonds for permanent road
or bridge improvement in the l\1&gisterial Districts of the
counties of the .State, and repealing all acts in so far as the
same a.re in conflict here,vith, approved September 5th, 1919;
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authority 'vas granted for the holding of an election to determine the sense of the qualified voters of any magisterial
district in said counties on the question of whether the county
should issue bonds for the purpose of macadamizing or otherwise permanently improving the public roads and bridge in
any magisterial or road district of said counties, upon the
conditions therein provided.
3. That under the provisions of the said last mentioned
act of the General Assembly of the State of Virginia, an election was held in Falls Church l\f agisterial District, Fairfax
1County, State of Virginia, on November 4th, 1924, for the
purpose of taking the sense of the qualified voters of said
district on the question of whether the Board of Supervisors
of said county should issue bonds in the maximum amount of
$262,000.00 for the purpose of macadamizing or otherwise
permanently improving t"ro certain public roads and the
'bridges thereon, located wholly within said district, as will
more fully appear from a copy of the petition filed by the
qualified voters of said district, pursuant to said act; the
{)rder of the Circuit Court of Fairfax County, S'tate of Virginia, entered on said petition, at is Septembe1· term, 1924,
directing that said election be held and the order of the
Board of Supervisors of said county issuing said bonds, all
of which are filed here,vith marked Complainant's Exhibits
"A", "B" and "C", respectively and prayed to be taken
and read !=I" '"', n~rt hereof.
4. That the c.omplainant believes, and therefore alleges
and charges, that the Board of Supervisors of said
page 5 }- County of Fairfax, State of Virginia, h1 the budget
heretofore prepared and published pursuant to an
act of the General Assembly of the State of Virginia, entitled:
''An A·ct to require the Board of Supervisors of the counties
and the council or other governing bodies of cities and towns
to prepare and publish annual budgets, to hold public hearings thereon, and to give publicity to proposed increases in
the local tax levies; to provide for regular audits by the
State Accountants in the counties and to prescribe tl1e duties
and powers of such accountant in reference thereto", approved lVIarch 26th, 1926, has designated property, real and
·personal, situate and lying 'vithin the corporate limits of the
said town of Falls Church, as being subject to county and district road taxes for Falls Church }rfagisterial District in
said county and proposes to levy, assess and collect, county
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and district road taxes on said property to provide for the
payment of the interest on the aforesaid bond issue and for
creating a sinking fund for the liquidation of the said bonded
indebtedness.
5. That the complainant is advised, and therefore alleges
and charges, that the said Board of Supervisors of Fairfax
County, State of Virginia, has 110 right or authority to assess,
levy or collect a district road tax on property, real and personal, located within the said town of Falls Chureh, as the
charter of said town provides in terms that ''No district
road tax 011 any property within the corporate limits shall
be assessed or collected, except by the council. The roads
within the corporate limits shall be under the general control
of the council", thereby making it a separate road district.
6. The complainant further alleges and charges that the
said Board of Supervisors of Fairfax County, State of Virginia, has no right or authority to assess, levy or collect a
county or district road tax on property, real and
·page 6 ~ personal, located within the corporate limits of said
town of Falls Church, as Sections Nos. 1986 and
1987, of the Code of Virginia, as amended, wherein the said
Board of Supervisors of said County derives its power to
assess, levy and collect ocunty and district road taxes, respectively, in the following tenor, provide that l].either of said
taxes shall be assessed, levied or collected upon the propert·
real and personal, included or embraced in the corporate
limits of any incorporated town in such county which maintains its own roads, streets and alleys.
7. The complainant further alleges and charges- that the
said Board of Supervisors of Fairfax County, State of Virginia, has no right or authority, to assess, levy or collect
a county or district road tax on property, real and personal,
located within the corporate limits of said town of Falls
Church, as S'ections Nos. 2123 and 2124 of the Code of Virginia, as amended, provide in terms that ''a tax shall be
levied on all property liable to county and district tax in
such magisterial district in which the proceeds of the bonds
have been, or are to be expended, including the property, if
any, located or the situs of which for taxation is in the limits
of any incorporated town situate within such district wherein
real estate is subject to county and district road taxes, to
pay the interest on the bonds so issued, and to create a sink-
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ing fund to redeem the principal thereof at maturity; * * ~ .''
The language above quoted specifically limits the power of
the said Board- of Supervisors of Fairfax County, State of
Virginia, to assess, levy and collect county and district road
taxes for the purposes aforesaid, on property, real and personal, located in said magisterial district outside of the corporate limits of the town of Falls Church.
page 7 ~

8. That the complainant is advised, and therefore alleges and charges, that no part of the proeeeds to pe derived from _the assessment, levy and collection
of said county and district road taxes, upon property, real
and personal, situate and lYing within the corporate limits
.of the to~ of Falls Church, is to be expended npon the roads,
streets and alleys lying within said town and further that the
expenditure of the funds derived therefrom within the said
town would be illegal, in that said funds are not derived from
taxes assessed, levied and collected on property situate and
lying within the corporate limits of said town by the council
thereof.
9. The complainant further alleges and charges that the
town of Falls Church, being a body politic and corporate and
having been under the provisions of its charter, created and
established as a separate road district, with full power and
authority under the provisions of the Code of Virginia, to
issue bonds and to assess, levy and collect taxes for the purpol:le of locating, establishing, constructing and maintaining
roads, streets and alleys, within the corporate limits of said
town, and it further alleges and charges that the assessment,
_levy and collection of c.ounty and district" road taxes by the
Board of Supervisors of Fairfax County, State of Virginia,
on property, real and personal, situate and lying within the
corporate limits of said town of Falls Church, has. impaired
and will impair the credits of the said town for- the issuing
of bonds to defray the cost and expense of the location, establishment, construction and maintenance of its roads,
streets and alleys, within the corporate limits of ·said town,
to the extent of the lien so illegally imposed on said property
by the Board of Supervisors of Fairfax County, State of Virginia.
~

10. The complainant further alleges and charges
that the assessment, levy and collection of said
taxes by the Board of Supervisors of Fairfax County, S'tate
page 8
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of Virginia, for said purposes will prevent the qualified voters
of the town of Falls Church, from issuing bonds through their
council for the purpose of locating, establishing, constructing
and maintaining roads, streets and alley~s in the road district of the town of Falls Church, and further prevent the
assessment, levy and collection of taxes byb the said town
council for said purposes, respectively, within the limitations
prescribed by la\v.
11. The complainant further alleges and charges that the
as·sessment, levy and collection of the said county. and district road taxes on property, real and personal; situate and
lying withiri the corporate limits of the town of Falls ·Church,
by the Board of Supervisors of Fairfax County, State of Virginia, is illegal and the said to'vn of Falls Church has no
assessment, levy and collection of taxes by the said town
of Falls Church has, and is suffering irreparable loss .and
damage.
12. That at a SpeciallVIeeting of the Town Council of the
·Town of Fans Church, Virginia, regularly called and opened
in due form, at the regular meeting place of the To'vn Council, a resolution was duly and regularly adopted, authorizing
and empowering L. P. Daniel, to apply for and prosecute
such legal injunction, or action before the proper court of
Fairfax County, as \vill relieve the Town of Falls Church,
Virginia, or its inhabitants, or any of them from an improper
levy of taxes by the Board of Supervisors of Fairfax County,
for the purposes of paying interest and providing a sinking
fund for bonds issued for construction of certain roads in
Falls Church Magisterial District and to also contest a levy
of taxes for maintenance of roads without the corporate limits of the town of Falls Church. A copy of said resolution
is filed herewith, marked Complainant's Exhibit
page 9 ~ '' D' ', and prayed to be read and taken as a part
hereof.
Wherefore and Inasmuch as the complainant is remediless
in the premises, save in a court of equity where such matters are along nroperly cognizable, it prays that the Board
of Supervisors of Fairfax County, State of Virginia, a body
corporate, may be made a party defendant to this bill of
complaint; that proper process issue requiring it to answer
the allegations thereof, but not under oath, answer under
oath being hereby expressly waived; that the complainant

. i
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may be awarded an injunction enjoining. and restrairling the
said Board of S'upervisors of" Fairfax County, State of Virginia, a body corporate, from assessing, levying and collecting any county or district road tax on any property, real or
personal, situate or lying within the corporate limits of the
town of Falls Church, and that the complainant may be.
awarded an injunction, enjoining and restraining the s~id.
Board of Supervisors from assessing, levying and collecting.
any ·special road tax on property, real or personal, situate
a~d lying within the corporate limits of' the town of Falls
Church, for the purpose of paY.ing the interest on the aforesaid .bonded indebtedness of $262,000.00, or for creating a
sinking fund for the liquidation of the said bonded indebtedness, and for general relief.
And it will ever pray, etc.
TOWN OF FALLS CHURCH, A BODY
POLITIC AND CORPORATE.
By L. P. DANIEL, Agent.
State of Virginia,
County of Arlington, to-wit:

I, J. Hammond Brewer, Jr., a Notary Public in and for
the State and County aforesaid, whose commispage 10 ~ sion expires on the 17th day of October, 1929, do
hereby certify that this day personally appeared
before me, in my said. County, L. P. Daniel, agent for the
Town of Falls Church, a body politic and corporate, whose
name is signed to the foregoing and hereunto annexed bill of
complaint, who made oath in due form of law that he has
read the said bill of complaint and knows the contents thereof; that the facts therein stated as of his own knowledge, are
true; and in so far as they are stated upon information and
belief, he believes them to be true.
Given under my hand this 9th day· of April, 1927.

J.

HA~fM:OND

BREWER, JR.,
Notary Public as .Aforesaid.

L. C. McNEMAR
and
.AMOS C. CROUNSE,
Solicitors for Complainant.
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EXHIBIT ''A'' WITH BILL.

To the Honorable Samuel G. Brent, Judge of the Circuit
Court of Fairfax County, Virginia:
· The undersigned qualified voters of Falls Church Magisterial District in the County of Fairfax, Virginia, pursuant
to the provisions of an .A.CT of the General Assembly of
Virginia, approved March 2R, 1922 (see Acts of 1922, page
888), and other laws thereto applicable, do hereby petition
the said Court to enter an order at its S'eptember Term,
1924.1 requiring the proper election officials of ·said County,
at the next regular election held threein, on, to-wit, November 4, 1924, to open a poll and take the sense of the qualified.
voters of said District on the question whether the Board of
.Supervisors of said County shall issue bonds in the maximum
amount of $262,000.00 for the purpose of macadamizing or
otherwise permanently improving bvo certain public roads
and the bridges thereon, located wholly in said District, and
more particularly designated as follows:
ROAD NO. 1: Tl1at certain public road which is located;
approximately as follo,vs:
Commencing at the Arlington County line on Columbia
Pike and running thene-e 'vith Columbia Pike to Mt. Pleasant,
and extending on 'vith what is known as the Gravel Road to
Annandale. Its approximate length is 4.6 miles; its approximate width is 22 feet and 24 feet, and the approximate width
to be permanently improved is 16 feet. The estimated cost
of" the construction of such road is $160,855.75. The construction to be of conc-rete.
R.OAD NO. 2: That certain public road :which is located
approximately as follows:
Commencing at a point on the Lee Highway in the Town
of Falls Church, extending· thenec along the most advantageous and pracitable route, partly over the present public road
and through Masonville and partly over anew route to a
point on the Little River Turnpike or Route No. Thirty-six
(formerly No. Six) of the State Highway System, at or near
the village of Annandale. ITS approximate length
page 12 ~ is 4.4 miles; its approximate width is 22-24 feet,
and the approximate width to be permanently im-
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proved is 16 feet. The estimated cost of the construction of
such road is .$100,660.00. The construction to be of bituminous macadam for an approximat~ distance of 2.4 miles from
the Lee Highway in the Town of Falls Church, and from that
point the construction is to be of gravel.
The amount of bonds proposed to ·be issued for the construction of •said Road No. 1 is $161,000.00 and the amount of
bonds proposed to, be issued for the construction of said Road
No~ 2, is $101,000.00. But the Court is requested not to call
such election until proper assurance has been received from
the State Highway Commission that the amount of bonds
proposed to be issued for the improvement of each of said
roads will be approximately sufficient to improve the same.
.The maximum amount of bonds herein proposed for Falls
Church 1\fagisterial District with the existing indebtedness
of said District will not exceed an amount in excess of 15
per centum of the total taxable value, not including 'intangible personalty at this time in said District.
~T ohn W. l{erns.
Wm. H. Lillard.
John ~L Allan.
Leroy Woods.
Wm. W. Thomas.
Horace M. Gaston,
Frank L. Ballenger,
P·ercy S. Anderson.
J. G. Dunn.
Fannie T. Anderson.
Horace E. Brown,
Augusta Rose Brown,
W. N. Lynch.
0. B. Quick.
Alice G. Quick.
J. G. Abbott.
Cora 1\I. Abbott
B. 1\L Bridwell.
J. E. Flaherty.
Jacob E. Brice.
G. N. Church.
J\irs. G. N. Church
!I. S'.~ Birch.
George E. ].fcDaniel.
A. B. Piggott.
T. '\V. T. Noland.

John A. Mercer.
T. 1\fason Hi:vst.
Julian F. Slade.
S.T.---Geo. W. Hawxhurst.
Virginia T. Quick.
nf. E. Church.
Carrie B. Church.
Elmer I. Crump.
Henrietta 1\L Crump.
Sarah E. Lynch.
Carrie D. Brunner.
Geo. A. Brunner.
W. T. Westcott
L. 1\L Bethune.
C. N. 1'IcGroarty
Eva T. 1\f.cGroarty.
Irate C. Pullman.
Bessie Y. Copeland
Betty IC Harrison.
L. P. Fravel.
l\rlrs. Jennie E. S. Hutton.
Samuel E. Hutton.
U.S. l{nox.
Bessie 1\;Iay Knox.
Ida I. Hawkhurst.
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_. W. _B. McGroarty.
W. A. Fravel..
Macon Ware.
H. M. Byrne•..
John T. Moling.
J. Edward Thomas.
·· 0. B. Livingston.
William Henderson
William Lee.
Jessie P. Kerns.
Russell G. Wood.
Martin T. Webb.
.Albert J. Dean.

Catherine M. Byrne.
Kathryn B. Ware. ·
Chas. A. Whalen, Sr.
Florance E. Whalen
John C. Abbott.
. John F. Haverty.
Kathryn H. Haverty.
Cook F . .Slade, Jr.
William C. Crumbaugh.
· E. H. W akefi·eld.
W. R. Hedrick.
C. W. Oliver.

I

·,

"
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- Isaac A. Pullman.
E. P. Harrison.
page 14 ~

Ida G. Westcott~
H. B. Green.

EXHIBIT ''B'' WITH BILL.

In the Circuit Court of Fairfax County, Virginia.

In re: Bond Issue for improvement of roads in Falls Church
Magisterial District, Fairfax County, Virginia.
ORDER
September Term, 1924
Oa1tobet 3rd, 1914.
There is thiA third day of October, 1924, presented to the
Court and filed, a petition signed by more than fifty qualified voters of Falls Church Magisterial District, Fairfax
County, State of Virginia, petitioning for the entry of an
, order of this Court, under and pursuant to the provisions of
an act of the General Assembly of Virginia, approved March
28th, 1922 (see Acts of 1922, page 888) and other laws thereto applicable, requiring the proper election officials of said
County at the next regular election held ther.ein, on, to-wit,
November 4th, 1924, to open a poll and take the sense of the
qualified voters of said District on the question whether the

-

..
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Board of Supervisors of said County shall issue bonds in
the maximum amount of $262,000.00 for the purpose of macadamizing or otherwise permanently improving two certain
public roads and the bridges thereon, located wholly in said
District, and more particularly designated as follows :
Road No. 1: That certain public road which is located apas follows:

pro~ately

Commencing at the Arlington ·County line on Columbia
Pike and running thence with Columbia Pike to Mt. Pleasant, and extending on with what is known as the Gravel Road
to Annandale.
Its approximate length is 4.6 miles; Its approximate width
is 22 feet and 24 feet, and the approximate width to be permanently improved is 16 feet. The estimated cost of the construction of such road is $160,855.75. The construction to
be of concrete.
Road No.2: That certain public road which js located approximately as follows:
page 15 ~

Commencing at a point on the Lee Highway in
the Town of Falls Church, extending along the
most advantageous and practicable route, par"tly over the
present public road through Masonville and partly over a
new route to a point on the Little River Turnpike or Route
No. Thirty-six (Formerly No. Six) of the State Highway
System, at or near the Village of Annandale. Its approximate length is 4.4 miles; its approximate wdith is 22-24 feet,
and the approximate width to be permanently improved is
16 feet. The estimated cost of the construction of such road
is $100,660.00. The construction to be of bituminous macadam
for an approximate distance of 2.4 miles from the Lee High-.
wat in the Town of Falls Church, and from that point the consturction is to be of gravel.
There is also on this date presented to the said Court and
filed, written a-ssurances by the State Highway Commission
that the amount of bonds proposed to be issued will be approximately sufficient to improve the said roads set out in
said petition and in this order, which said written assurance
as to said Road No. 1, is as follows.
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''Commonwealth of Virginia
State Highway Commis·sion
Richmond,
Fairfax County Proposed
Bond Issue Falls Church

Magisterial District, Sept. 22, 1924.
To the Hon. S. G. Brent, Judge ·Circuit Court of Fairfax
County, Fairfax, Va.
In compliance with the request contained in a resolution
passed by the Board of Supervisors of Falls Church Magisterial District of Fairfax County, and according to the law
;governing such matters, I am submitting approximate estimate of the cost of improving the following road in Falls
Church ~Iagisterial District of Fairfax Oounty;
page 16 ~ Road between Arlington County Line and Annandale.
Length: 4.6 Miles.
Width of roadway: 22 feet and 24 feet.
Width of surface: 16 feet.
Approximate cost ............ $160,855.75.
The above estimate does not include cost for land or other
damages incident to the construction of this road, but does
include all necessary drainage structure.
I hereby certify that in my opinion this estimate is approximately sufficient to improve the road herein set forth.
I wish further to call your attention to the fact that it may
be necessary to make a slight revision in the alignment of
said road, and due to this fact the alignment on which the
survey 'vas made is to be considered tentatively only. However, this does not mean that the entire lOc.c'ltion of the road
will be changed, but only at such points as the Engineer in
charge 'vould consider advisable.
Respectfully submitted,
STATE HIGH\VAY CO~IMISSION,
H. G. SHIRLEY
Per A. H. PETTIGREW
H. G. SHIRLEY, Chairman.''
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And said written assurance as to said Road N10. 2. is ~s ·
follows:
-''State Highway Commission
Richmond
Fairfax County Proposed Bond
Issue, Falls Church J\tiagisterial
District, September 30th, 1924.
page 17 } To the Hon. S. G. Brent, Judge Circuit Court of
Fairfax Co., Fairfax, V a. :
Dear Sir:
Referring to our letter of Sept. 24th, to you in which we
certified an estimate on the road between Falls Church and
Annandale, I wish to advise that we are submitting below estimates for various classes of constructing this road, as we
understand that the District cannot issue the total amount of
the cost of the t'vo roads in Falls Church District.
R.oad between Falls Church and Annandale
Length : 4.4 miles
Width of roadway 22-24'
Grading and Drainage only
$8150.00 per mile or a total ·cost of $35860.00.
If the Road is constructed with 2.4 miles of Bituminous
Macadam on the Falls Church end and 2.0 miles of gravel
on the Annandale end it "rill cost as follows :
Grading an Drainage complete $35860.00
Bituminous Macadam surfacing 16' wide 8"
deep per mile $23250.00 or 2.4 miles $55,800.00,
Gravel surfacing 16' wide R" deep per mile $4500.00
or a total distance of two miles $9000.00
Total cost $100,60.00
The above figures were based on gravel located one mile
South of Annandale, which information was furnished by Mr.
B. A. Johnson of Falls Church, Virginia.
'\Tery truly yours,
fl. G. SHIRLEY
H. G. SHIRLEY, Chairman.''
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. .Ahd it apeparing to the Court that the total' amo1mt of
bonds so proposed to be issued in the said Falls Chureh Magisterial District in the said County and .State, to-wit, the sum
of $262,000.00, including tlie-bonds in the sum of $100,000.00
heretofore issued and outstanding in said District,
page 18 } is n:ot in exeess of arid is less than fifteen per
centum of the total assessed and taxable. value, not
including intangible personalty at this time, in the said District in which the roads herein before set forth and specifically
mentioned in the aforesaid petition proposed to be improved
lie, and that all of the said roads so proposed to be b~ilt or
permanently improved· are situated and lie entirely withiri
the said Falls Church Magisterial District.
Upon consideration whereof, the Court doth now adjudge
and order:
· -·
. That the Judges of election do and they are now hereby
required at the next regular election held in said County
and District on, to-wit: November 4th, 1924, said date being
more than thirty days from the date of the entry of this order, to open a poll and take the sense of the qualifie(J. voter·s of
the said District, including the qualified voters jn the Town
of Fans Church in said District, on the question whether the
Board of Supervisors of said County of Fairfax, Virginia,
shall issue bonds in the ·maximum amount of $262,000.00 for
the purpose of mac.adamizing or otherwise permanently improving the said roads Nos. 1 and 2 and the bridges thereon
hereinbefore designated, lying entirely witliin Falls Church
Magisterial District of the s.aid County of Fairfax, Virgina ;
the approxmate location, length and width of such roads
and bridges thereon as are proposed to be macadamized or
otherwise permanently improved, are as hereinbefore shown;
and the amount for expenditure approximately on said Road
No. 1 is $161,000.00 and the amount for expenditure approximately on said Road No. 2, is $101,000.00. The regular election officers of said County in and for said Falls Church
Magisterial. District, on the said date, shall open polls at the
various voting precincts in the said District and ·shall conduct sueh election and close such polls in such manner as is
provided by law in other elections; and at said election each
qualified voter who shall approve su~h issue of
page 19 } bonds shall deposit a ticket or b.allot on which shall
be written or printed the words ''For Bond Issue''
and each qualified voter who shall oppose. such issue of bonds
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shall deposit a ticket or ballot whereon shall be written or
printed the words'' Against Bond Issue". The Judges of the
election at the several voting places shall immediately after
the closing of the polls, at each of the said places, count the
ballots deposited, and shall within two days after said election make return thereof as is. provided by law in other elections. Said -ballots shall be printed and furnished by the
regular election officers.
'11he qualification of voters in said election on the said
Bond issue shall be the same as those who can vote at such
regular election including the qualified voters in any incorporated town situated in said District, if said voters in such
incorporated town be otherwise qualified.
The Commissioners of election of said County shall, within two days after the judges of election have made return of
. the poll books and ballots as aforesaid, meet at the office
of the Clerk, and having first taken an oath before him faithfully to discharge their duties, canvass the returns and certify the results thereof to this. Court.
A Copy-Teste:
F.·W. RICHARDSON, Clerk.
page 20}

I,

EXIDBIT ''0'' WITH BILL.
I

Before the Board of Supervisors, December 3rd, 1924, the
following order was entered.
RESOLUTION OF THE BOARD OF SUPERVISORS
of Fairfax County, Virginia, in re proposed issue of bonds
for road improvement in Falls Church Magisterial District
in said County for improvement of the following roads:
ROAD NO. 1: That certap Public road which is located
approximately as follows:
Commencing at the Arlington County line on Columbia
Pike and running thence with Columbia Pike to J\ft. Pleasant, and extending on 'vHh what is known as the Gravel Road
to Annandale. Its approximate length is 4.6 miles; its approximate·width is 22 feet and 24 feet, and the approximate
width to be permanently improved is 16 feet. The estimated
cost of the construction of such road is $160,855.75. The construction to be of concrete.
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ROAD NO. 2: That certain pnblir. road which is located
approximately as follows:

Comencing at a point on the Lee Highway in the Town of
Falls Church, extending thence along the most advantageous
and practicable route, partly over the present public road
through 1vlasonville and partly over a new route to a point
on the Little River Turnpike or Route No. Thirty-six (formerly No. Six) of the S'tate Highway System, at or near the
village of Annandale. Its approximate length is 4.4 miles;
its approximate width improved is 22-24 feet and the approximate width to be permanently improved is 16 feet. The estimated cost of the construction of such road is $100,660.00.
The construction to be bituminous macadam for an approximate distance of 2.4 miles from the Lee Highway in the Town
of Falls Church, and from that point the construction is to
be gravel.
WHEREAS, the Circuit Court for Fairfax County, Vir·ginia, upon the petition of more than :fifty qualified voters of
said District and pursuant to the provisions of Section 2123
of the Code of the State of ·virginia, as Amended by an Act
of the General Assembly of the State of Virgnia,
page 21 ~ approved 1\:I:arch 28, 1922, and entitled "An Act
to amend and re-enact an act to provide for the
i~suing of Cou11ty bonds for permanent road or bridge improvement, in the magisterial districts of the counties of
the State, and repealing all acts in so far as tlH~ same are in
conflict herewith, approved September 5, 1919", Chapter
5] 3, Acts of 1922, entered an order at its S'ept(.lmber term,
1!l24, under and pursuant to the provisions of Se~'!tion 1 of
sr.id Act, requiring the Judges of election at the regular
election to be held in ~aid County and District, on, to-,vit, the
4th day of November, 1924, said date being more than thirty
days after the date of the entry of said order, to open a poll
nnd take the sense of the qualified voters of said District, ou
the question whether the Board of Supervisors oi said Oounty
should i~~ue bond~ of the said District in the aggreg·nte
amount of $262,000.00 for the purpose of ma<~adamizing or
otherwise permanently improving the aforesaid roads and
all bridges thereon, 'vhich said order designated the approxinutte location, length and width of the roads therein proposed to be macadamized or otherwise permanP.ntly inlproved, all of which said roads lie wholly within said District, t11e said Court, prior to the date of the entry of the
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said order calling the said election, having been assure~ by
the duly authorized representative of the State Highway Commission that the amount of bon4s so proposed to be issued
·would be approximately sufficient to improve the said toads
as set out in the said order, which duly designated the said
1\lagisterial District in which the ·said roads lie and the maximum amount of bonds so proposed to be issnP.d~ which, together with the outstanding bonded indebtedliess. of 88id
District did not exceed an ~amount in excess of 15 per centum
of the total taxable valuations in said District, including the
Incorporatetd Town of Falls Church, not including intangible
personalty; and,
WHEREAS, the regular election officers of said Cou'nty, in
and for the said District, pursuant to law, duly opened polls
at the various voting plac.es in said District, including the
Incorporated Town of Falls. Church. at the time
page 22 ~ designated in said order, and regularly and duly
conducted the said election and made proper returns thereof within two days thereafter, pursuant to the
provisions of Section 2 of the said Act; and,
WHEREAS, the Commissioners of Elec:f;ion of said Oounty,
within t'vo days after the return of the poll books and ballots
used in said election, met at the office of the Clerk and after
having duly taken the prescribed oath, regularly canvasses
the returns of said election and ·certified the result thereof to
the said Court ; and,
WHER.EAS', the certificate of said Commissioners of EJection duly made on November 6, 1924, and certified to the
Court as aforesaid, showed that there 'vas a total of 534 votes
ca &t in said election of which 5 were void and 529 valid voi"es
'vere cast at the said election on said question, of 'vhich 409
of said votes so cast were in favor of and for said bond issue
and 120 opposed and were against said bond issue and that
a majority of 289 votes of the qualified voters of said Dis·trict, including the Incorporated Town of Falls Church, voting· upon said question was in favor of the issuance of bo11ds
of said District for the purpose aforesaid; and,
WHEREAS, the Court .at its next term thereof, to-wit, the
regular Noveniber term, 1924, upon the aforesaid certificate
of the Commissioners of Election duly certified to said Court
as aforesaid, entered of record an order requiring this Board,
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the same being the Board of Supervisors of Fairfax County,
Virginia,- to proceed at their next meeting to carry out the
wishes of the voters ·as so ·expressed at said election, pur-suant
to the provisions ·of Section 4 of the said Act; and,
WHEREAS, this is the next meeting of the said Board of
Supervisors after the entry of said Court of the said Order,
to-wit; its regular December, 1924, meeting; and, whereas,
the said order directs this Board to proceed to carry out the
wishe of the voters as so expressed at the said election:
NOW, THEREFORE, be it resolved that thi~ Board, pursuant to the provisions of Section 6 of the aforepage 23 ~ said Act of the General Assembly, doth now determin~ that bonds of said Falls Church Magisterial District, not to exceed the maximum amount of $262,000.00 shall be issued for the purpose of macadamizing and
otherwise permanently improving the aforesaid roads, all of
which lie wholly 'vithin the said District, and doth now direct
the issuance of the bonds of the said Falls Church Magisterial District in the aggregate amount of $262,000.00 for
the purpose of macadamizing and otherwise permanently improving the aforesaid roads lying within the said District.
S'aid bonds shall be in denominations of $500.00 each, shall
be with coupons attached, shall bear interest at 4%.% payable
semi-annually, both principal and interest to be payable at
the office of the County Treasurer of Fairfax County, at
:F1airfax, Virginia, shall bear date ~larch 15, 1925, shall be
numbered consecutively from No. 1 to No. 524, both, inclusive,
shall be each for the sum of $500.00, and shall be payable 20
years after date, and each bond shall have printed on the
face thereof the followfng words and sentences, ''These bonds
are issued for road improvement in Falls Church ~fagisterial
District, Fairfax County, S-tate of Virginia, but the full
faith and credit of the entire County of Fairfax, State of
·virginia, is hereby pledged for their payment".
AND THIS BOARD, in acc.ordance with the provisions of
Section 2202 of the 1919 Code of the State of Virginia, doth
IlOW expressly exempt said bonds from all local taxation during the aforesaid period during which the same are made
payable, and doth now direct that the fact of sueh exemption
shall likewise be set forth on the face of said bonds. Said
bonds shall be esigned by the Chairman and_ countersigned
by the Clerk of this Board under the se~l of the Board and
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the coupons of the various bonds shall bear the fac-simile
signature of the Chairman and ·Clerk of the Board and shall
likewise bear upon their face, the date thereof, the time, place
and date of maturity. S'aid bonds when duly issued and sold
shall be delivered to the Treasurer of this County, and to
the end that the said bonds may be expeditiously sold, the
Bollrd hereby appoints Edgar Littleton, Cashier of the Na·
tional Bank of Fairfax, Fairfax, Virginia, and
page 24 ~ Wilson M. Farr, attorney of this Board, .as agents,
to solicit bids for said bonds, any bids received
therefor by said agents, who are to serve w1thout compensation, to be submitted to this Board, and to be in no wise
binding upon the Board until accepted and approved by it.
Said bonds are to be offered for sale and are not to be sold
for less than par. .Any purchaser of said bonds to be liable
for the cos.ts of any examination of the legality of the election
and of the issuance and sale of said bonds, neither tins Board
nor the County to be responsible in any particular for any
counsel fees in connection therewith.
A Copy-Teste :
F. W. RICHARDSON, Clerk.
page 26 ~

EXHIBIT D WITH BILL.

RESOLUTION BY TOWN COUNCIL OF FALLS
CHURCH,- VIRGINIA.
At a Special Meetig of the Town Council of the Town of
]'ails Church, Virginia, Regularly called and opened in due
form at the Regular meeting place of the Town Council the
following resolution was duly proposed and passed by the vote
of the Council :
R.esolved by the Town Council of 'the Town of :B., ails Church,
Virginia, that its Special Committee on County Taxation,
through its Chairman, Mr. L. P. Daniel, be, and it is hereby
empowered and dire0ted to apply for and prosecute such legal
injunction or action before the proper Court of. Fairfax
County as will relieve the Town of Falls Church Va., or its
inhabitants, or any of them from improper levy of taxes by
the Board of Supervisors of Fairfax County for the purposes
of paying interest and providing a Sinking Fund for Bonds
issued for construction of a certain road in Falls Church
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J\fagisterial District and to also contest a levy of taxes for
maintenance of roads 'vithout the. Corporate Limits of the
Town of Falls Church. The Bonds complained of and the
le\ies constitute au impairment of the credit of the town and
tend to destroy its taxable resources.
This 7th day of April, 1927.
At Falls Church, Virginia.
R. C. L. MONCURE,
of Falls Church, V a.

~fay or

Attest:
GEO. W. HAWXHURST,
Town Clerk, Falls Church, Va.
,

page 27 ~

r

COPY OF SUM~IONS.

Fairfax County, To-wit:The Commonwealth of Virginia
~J.io

the Sheriff of Fairfax County, Greeting:-

You are hereby commanded to summon BOARD -OF SUPERVISORS' OF FAIRFAX COUNTY, STATE OF VIRGINIA, a body corporate, Defendant.
If found in your Bailiwick, to appear at the Clerk's Office of our Circuit Court of Fairfax County, Virginia, at
nnles to be holden for said ·Court on the 3rd :M~onday in April,
] 927, to answer a certain Bill in Chancery exhibited by Town
of Falls Church, a body politic and corporate, Complainant,
nnd have then there this writ, and show how you have executed the same.
WITNESS, F. W. Richardson, Clerk of our said Court, at
t11r. Court }louse of said ·County, this 11th day of April, 1927,

aud in the 151st year of the Commonwealth of ·virginia.
F. W. RICHARDSON, Clerk.
By E. R. HOLBR.OOK,
Deputy Clerk.

Town of Falls Church, etc.,

v. Board of Supe.rvisors, etc.

79

MEMO.
The general object of this suit is to enjoin and restr11in the
Board of Supervisors of Fairfax County, State of Virginia,
from assessing, levying and collecting any county or dis-.
triet road tax on property, real and personal, situate and
lying within the corporate limits of the Town of Falls Church··
and to enjoin and restrain the said Board of Supervisors
from assessing levying and collecting any special road tax on
property, real and personal, situate and lying within the corporate limits o~ the Town of Falls Church for the purpose
· of paying the interest on a certain bond indebtedness of
$262,000.00 in Fa.lls Church Magisterial District, of said
County and for the liquidation of said bonded indebtedness
and for general relief.
Teste:
F. W. RICHARDS'ON, Clerk.
By E. R. HOLBROOK,
Dep. Clerk, Cir. Ct.
(Summons endorsed on the back as follows:)
page 28 ~

The Judge of the Circuit Court having granted
an injunction in accordance with the prayer of
the Bill filed in tlus case and as set for.th in the 1\lemorandum
of suit on reversed side of t.his paper and directing that the
Complainant or someone for it should execute Bond in the
penalty of $200.00 before the same should become operative.
And I now certify that the Bond required has been duly
executed with justified surity, this 11th day of April, 1927.
Teste:

E. R. HOLBROOK,
Deput~ Clerk.
Executed thi·s 11th day of April, 1927, 'vithin the County
of Fairfax, State of Virginia, by delivering a true copy of
the within summons to Frank L. Ballenger, Chairman of
the Board of .Supervisors of Fairfax County, State of Virginia, a body corporate, at Fairfax, Virginia, at which said
time the said Board of Supervisors of Fairfax County was

so
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hplding a meeting and was in session for the transaction of
business.
Given under my hand this 11th day of April, 1927.
HARVEY M. CROSS,
Sheriff of Fairfax ·County, Virginia.
"["4 ... ,.•••

--

By A. M. RUSK,
Deputy Sheriff of said County.
page 29 ~

COPY OF DECREE.

In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, Complainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.

In Chancery-Injunction.
This cause came on to be heard this 11th day of April,
1927, upon the bill of complaint, the exhibits filed therewith,
and was argued by counsel.

UPON CONS1DERATION WifEREOF, it appearing to
the Court that this is the proper case for awarding a temporary injunction, in accordance with the prayer of said bill,
it is, therefore, adjudged, ordered and decreed that the complainant be, and it hereby, awarded an injunc.tion against
the Board of Supervisors of Fairfax County, State of Virginia, enjoining and restraining the said Board of Supervisors from assessing, levying and collecting any county or
district road tax on property, real and personal, situate and
lying within the corporate limits of the Town of Falls Church
and to enjoin and restrain the said Board of Supervisors
from assessing, levying and collecting any special road tax
on property, real and personal situate and lying within the
corporate limits of the Town of Falls Church for the purpose
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of paying the interest on a certain bonded indebtedness of
$262,000.00 in Falls Church Magisterial District of said
County, referred to in said bill of complaint, and for the
liquidation of said bonded indebtedness.' This injunction to
remain in full force and effect until Tuesday, May 17th, 1927,
unless sooner dissolved or enlarged.
But this injunction shall not become effective until the
Complainant, or someone for it, has entered into bond before
the ·Clerk of the Circuit Court of Fairfax :County,
page 30~} Virginia, with approved surety, in the penalty
of $200.00, conditioned as the law directs.
Virginia:
~:

In the Circuit Court of Fairfax

County~

'

To F. W. Richardson, Esq.,
Clerk of said Court :
You are hereby directed to enter the foregoing decree in
the Current Chancery Order Book of the Circuit Court of
:F,airfax County, Virginia, and to index the same in the names
of the proper parti~s.
Done at the City of .Alexandria, Virginia, this. 11th day of
April, 1927.
HOWARD W. SMITH,
Judge of the Corporation Court of the
City of Alexandria, Virginia.
page 31}

2ND DECREE.

In the Circuit Court of Fairfax County, Virginia.
'l'own of Fal1s Church, a body politic and corporate, Complainant,
·
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant. .
In Chancery.
This cause coming on this 26th day of .April, 1927, to be
heard in vacation of the said Court, by the undersigned Judge
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thereof sitting in vacation at the Court House of Arlington
County, Virginia, upon the bill of complaint, duly filed, upon
the original process issued herein with the return thereon
endorsed, upon the exhibits filed with the bill of complaint,
upon the temporary injunction heretofore awarded herein,
upon the motion of defendant in writing duly filed, for a
dissolution of the said injunction said motion assigning the
grounds thereof, upon the answer, duly filed by the said defendant with four exhibits therewith, said motion being now
heard by consent of all parties, and upon argument of
counsel.
Upon consideration whereof, the Judge, after argument
of counsel, doth now adjudge, order and decree that the injunction heretofore awarded herein be, and the same is now
hereby diss-olved and that this cause be, and the same is now
hereby dismissed at the costs of complainant. And the complainant indicating its desire to present a copy of the proceedings in the Court and the original papers presented to
Judge Howard W. Smith, Judge of the Corporation Court
of the City of Alexandria, Virginia, and the Judge of this
Court with the orders entered by them, in vacation, in these
pl~oceedings to a Judge of the S'upreme Court of Appeals
pursuant to Section 6320 Code of Virginia; Upon consideration whereof, the ,Judge doth now suspend the execution of
1.his decree for a period of ten days from this day, conditioned
upon the complainant or someone acting for it,
page 32 ~ executing a proper suspending bond before the
Clerk of this Court in the penalty of $100.00 with
proper security conditioned according to law.
Given under my hand in vacation of the said Court at Arlington County Court House, this 26th day of April, 1927.
To F. W. Richardson, Clerk of said Court:
You are hereby directed to spread the foregoing v~teation
order on the Current Chancery Order Book of your Court,
and to in~ex the asme in t4e names of the proper parties.
SAML. G. BRENT,
Judge of the Circuit Onnrt for
Fairfax County, Virginia.
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pug~ 33 ~ NOTICE OF MOTION FOR DISSOLUTION OF

INJUNCTION.
In the Circuit Oourt for Fairfa.."r County, Virginia.
'l'own of Falls Church, a body politic and corporate, Complainant,
-- vs.
Board of Supervisors of Fairfax County,_ State ·of-Virginia,
a body corporate, Defendant.
· -· ·
In Chaneery: Motion for Dissolution of Injunction.
'11o Town of Falls !Church, a body politic and c.orporate:

Take notice that the undersigned, defendant, in the above
entitled cause, will, in vacatio11 of the said Court, on Monday, the 18th day of April, 1927, at the hour of 12 o'clock M.,
at the Court Couse Building in Arlington County, or as soon
thereafter as the matter can be heard, move the Judge of
said Court in vacation thereof, for the entry of a decree dissolving the injunction heretofore awarded in this cause by the
.Ifon. Howard W. S'inith, Judge of the Corporation Court, for
the City of Alexandria, Va., on the following grounds-: .
1 : Complainant has no interest in the subject matter· of
the bill and hence has no legal or equitable rights which it
could thereby present to the Court; complainant pays no
part of the tax, the levy of which is sought to be enjoined
and hence is without right to complain of the alleged proposed imposition and collection thereof.

2: The said injunction was improvidently awarded, as the
bill sets forth no grounds for equitable relief on the part
of complainant. ·
3: The bill sets forth no grounds for the relief thereby
sought.
4: The power and duty to levy and impose the tax com:.
plained of, is expressly conf'erred by and imposed upon defendant under and by virtue of the terms and provisions. ·of
Chapter 89 of the Oode of Virginia (Michie, 1924, .Sections
2111, etc.).
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page · 34 ~ 5: Complainant is barred from the prosecution
of this snit because of laches on its part; it' appears
from the exhibits filed with the bill of complaint that complainn:nt was appriesd of the holding of the election for the
issuance of bonds within the year 1924, and that a due and
proper tax for the creation of the sinking fund for the retirement of said bonds and for the maintenance of the roads
constructed from the proceeds of the sale of said bonds has
been heretofore duly imposed and levied by defendant and
nly collected with in that portion of the Town of Falls Church
situated within the County of Fairfax and Falls Church Magisterial District, for the year 1926. Complainant has, through
its duly qualified voters residing in that portion of the corporate limits of said town, situated in Falls Church Magisterial District and said County, participated by petition in
the callng and holding of the said election and_ in incurring
the debt for the retirement of ·which and for the maintenance
of the roads constructed therefrom, the said tax has been
heretofore lawfully imposed and collected, is now barred
from complaining of the future imposition, levy and collection of said tax.
6: Complainant is estopped by its past course of conduct
from instituting and maintaining this suit. It appears from
Exhibit A, filed with the bill of complaint, that a very large
number of the citizens and residents of the Town of Falls
Church signed the original petition, asking for the calling
of the bond issue election as a result of which the tax complained of wa snecessitated; in the original petition thus
signed by residents and taxpayers of the said Town, there
is described particularly the roads contemplated to be improved from the proceeds ·of the said bonds, the issuance· of
'vhich was thereby requested to be authorized, and that Road
No.2, described in said petition, lies partly within
page 35 ~ the Town of Falls Church. It appears from Exhibit B, filed with the bill of complaint, that by
Court order entered by this Court, directing the calling and
holding of the said election, the judges of the election were
directed to. open a poll and take the sense of the qualified
votel'ls of said Falls Church District, including the qualified
voters of the Town of Falls Church, in said District, on the
question whether the Board of Supervisors, defendant in
·this cause, should cause said bonds to be issued. It further.
appears from the certificate of the commissioners of election
in ~said election, duly held pursuant to the ·said Court order,

TOWN OF FALT,S CHURCH

TAXES AND LEVIES, 1926
To F. W. HUDDLESON, Treasurer of Fairfax County, Va., Dr.
ADVICE OR STATEllENT OF TAXES DUE FOR 1926

No. ____ --------

To F. W. HUDDLESON, Treasurer of Fairfax County, Va., Dr.
Name and Address

Subject of Taxation

Valuation

State Taxes

County and Dist Levies

Real Estate .••. ______ ------------- $ .25
TnnJ!;ible PersonaL ______________ _
.25
Notes and Bonds .... ___ • ____ •• _•.•
.50
Shares of Stock ___________________ _
.50
ll unicipnl Bonds ............•...•.
.35
Capital in Bus. other than l\ler ..•• 1.00
.20
lf.oncy ..•. ----------------.--.---(I!% on rirst $3,0001
Income~2~% on next S2,000}
3 %on balance
J
Capitation Tax ..............•....• 1.50

County Levy •..•... --------------- $ .30
Pensions .••.••••• -----------------.05
County Schools____________________
.50
Building Fund_____________________
.05
Interest on Road Bonds.___________
. 70
Sinking l<'und ..... ___ -------------. 30
1\Iaintennm·c .•.. _---------------- __
. 30

CupHution
'l'nx

State Tax

County Tax

TotaL ..•.... ----------------- $2.20

District Tax

Amount

Total Tnx

Capitation _________ --------------- ••• __ ------------------ •. __

t~:d~~n~roJ:r::.:_~~~~:=:::·::::==========:::::::::::::::::
Shares of Stock _________________________________ . . . •
~Ioney ••.••• ___ • ____________ ••• ____ •••• __ • ___________ ----- •••
Income ____ ..• ___ --------- .... __ ..•... _•... ________ . ____ .• _..
R.eal.Estutc .. ---------. ___ .••••.•••••••.•.. _•. ____ ....•.• _••.

----------------------1------1--- ·- ---------------------------TotaL •••••• __ •
CREDITS
Date

Account

1-----I---

Fh·c Per Cent. Penalty Dot:. 15th

Amount

Totul Tux und Penalty ..•. ------------·----- ........... --------Rel!civml Payment

·- ·-- · · · ----------------- · · ·- ·- ·- ·
I hereby certify that the above rates are correct as levied for the town of Fulls Chur::h br the year J;JJJ.

--c:;~il-t.;;·-r;c:~~;~~~·i-·

F. W. Uuddlcs:m, County Treasurer.

· ·-

DEFENDANT'S EXHIBIT "3" WITH ANSWER, &c.
FALLS CHURCH DISTRICT

ADVICE OR STATEMENT OF TAXES DUE FOR 1926
No. 548

To F. W. HUDDLESON, Treasurer of Fairfax Count.y, Va., Dr.
Name and Address

County and Dist. Levies

State Taxes
Real Estate ...................... .
Tangible PersonaL .. ____ . ____ .. _.
Notesand.Bonds ................. .
Shares of Stock ............ _______ _
Municit:al Bonds ........... ------Capital in Bus. other than Mer ...
l\loney ........................... .
ftl% on first S.'J.OOOl
.l;ncome{2~% on nt•xt S2,00M
!3 %on balance J
Capitation Tax ___________________ _

s .25

.25

.50
.50
.35
1.00
.20

1.50

County Levy _____________________ _ $ .30
.05
Pensions ...... ____________ --------.
County Schools .. _________________ _
.50
County Roads ..... ________________ _
.30
Distril't Schools _____________ _
.50
.40
Road Levv ... __ ----------------.05
Building Fund ........... _ - . .70
Interest on R<>ad Bonds ...... -----.30
Sinking Fund ..... ----------------District School Special. ___________ _
.25
.30
llaintenance. ------- .. ------------Tot.aL........................ $3.05

Subject of Taxation

Valuation

Capitation
Tax

State Tax

County Tax

District Tax

Amount

Total Tax

Capitation _____ ------------~------ _____ --------. ___ .---- __
1

~~~d~ ~n~rl.f~{e~:-~~~~:~::::-_-:~=-=-=======================

Shares of Stock._------ __ ---------------------------- ______ _
1\foney........ __ -------. ____ . ----- .. ___ ------ ____ ... ___ . ____ _
1 ncome ••• _. ____ • _____ ------ _------------ __________ . ________ _
Real Estate _________________________ ---------------- .. __ .. _..

----------------------1·-----1---- -------------------------------TotaL .... ----------------------------- ...... _.... _____ _

I hereby certify that the above rates are correct as levied for Falls Church llajtisterial District, for the year 19213.

Prompt Attention wiJI be appreciated.
Please return this statement with remittance.
It will save time and possible error.
5% Penalty applies to all Taxes unpaid Dec. 15th.
All Taxes unpaid June 15th subject to Delinquent Cost.

F. W. Huddleson, County Treasurer.

1\IEMORANDUll TAX ADVICE.
Must Not Be Re~eipted.
Exnminl' Statement to Sl'C that all items are included.
(Sec Notice on Reverse Side)

For the purpose of receiving tho 1926 Taxes, I will be n.t the following place in person, or by deputy:
Baileys X Roads (Mr. Oliver's Store>--------------------------------------------------------------------------Novcmbor 8th
.November. 9th
I.incolnin (Mr. Carter's Storo) _____ ---- ___ -------- ____ •• ______ -------------- ___ ~ _____ ______
Alexandria (Prince & Royal Sts.) _______ _.______________________________________________________________________ Novomber 13th
J ___ _____ - - - . - - - - __

Falls Church (Falls Church Btmk>----~-----------------------------------------------------------------------Novombor lOth
F. W. Huddleson, County Treasurer.
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. a duly attested abstract of report of said eomndssioners of
election, being filed herewith, marked "Exhibit 1 ", and
prayed to be read as a part hereof, that 409 votes were cast
in said election in favor of the issuance of said bonds and
120 votes against the issuance of said bonds, and that of the
votes so case, the qualified voters of said Town of Falls
Cl~urch cast 244 votes in favor of the issuance of said bonds
and only 53 votes against the issuance thereof, making it
apparent that the voters of the said' Town were responsible
by their own votes for the carrying of the election by virtue
of which the bonds were issued. It further appears from
another report of the commissioners of election for said
County, a duly ~ttested abstract of which is filed herewith,
marked ''Exhibit No. 2' ', and prayed to be read as a pa!t
hereof, that. under and by virtue of a prior election held under the same procedure in November, 1922, that the duly
qualified voters of the Town of Falls Church participated
in an election under and by virtue of the sa1ne statutory
provisions for the issuance of bonds for the sum of $100,000.00 for the construction of that portion of the Robert E.
Lee Highway lying partly within said Falls ·Church District
and partly within said Town of Falls Church, a tax to create
a fund for the payment of interest on said bond,
pnge 36;~ has been continuously imposed, levied. and collected on the taxpayers of that portion of the Town
lying within the County of Fairfax, from, to-wit, the year
1923, to, and including the year 1926. It further appears
from certificate of the County Treasurer, filed herewith and
marked "Exhibit No. 3", and prayed to be read as a part
hereof, as to the assessed values in Falls Church Magisterial
District and in that portion of the Town of Falls Church
lying within said District and within said County, that the
total taxable value, not including intangible personalty, \vithin the said Town was taken into consideration ns a basis for
the issuance of the said bonds -so duly authorized at said elections. Neither one of the said elections was rtuestioned in
any way or manner by any of the taxpayers of the Town of
Falls Church residing in that portion thereof situated within
wc1id District and County, they having thus by their own act
been largely responsibl~ for incurring the indebtedness for
the payment of which and for the proper maintenance of the
roads therefrom constructed, the tax heretofore imposed,
levied and collected and heretofore paid by them without objection, both complainant and the residents and taxpayers of
that portion of the Town of Falls Church lying within Falls
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Church J\IIagisterial District and the County of Fairfax, are
stopped at this late date from collaterly assailing the imposition of said tax as is sought to be done in this proceeding.
7 : This Court has heretofore and as a jurisdictional questjon, precedent to its direction for the holding of the election (said election resulting in the mandate of the voters that
the bonds be is~sued, thereoy necessitating the imposition of
the taxes heretofore imposed, levied and collected, the levy
of which is now sought to be enjoined) favorably adjudicated
a11d passed upon the validity of the imposition, Jevy and collection of the said tax, as it has held, in determinpage 37 } ing that the amount of bonds so proposed to be
issued did not exceed the statutory limitation of
15% of the total taxable value not including intangible personalty at the time in the magisterial district in which said
roads lie, that ~such taxable values in that portion of the said
town within said district and county and in said district were
to be.jointly considered as the basis for the issuance of said
bonds and for the imposition and collection of th~ necessary
Ievie sresulting therefrom. No appeal was taken from ·such
decision and the question is res ad.iudicata.
BOARD OF SUPERVISORS OF FAIRFAX
COUNTY, STATE OF VIRGINIA, A
BODY CORPORATE,
By WILS'ON

~L

FARR, Counsel.

page 38} DE~IURRER & AN18WER OF DEFEND·ANT.
In the Circuit Court for Fairfax County, Virginia.
':J.lown of Falls Church, a body politic and corporate, Com~
plainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia.
a body corporate, Defendant.
Now comes the defendant, Board of Supervisors of Fairfax County, State of Virginia, a Body ·Corporate, by counsel, and files this, its demurrer and its answer to the bill of
complaint exhibited against it in the above entitled cause.

Town of Falls Church, etc., v. Board· of Supervisors, etc.

·g7

For demurrer thereto, defendant demurs and says that the
said bill is not sufficient in law and in equity and assigns the
·following grounds of demurrer thereto :
1 : It appears from the face of the bill that the complainant is without any interest in the subject matter thereof, and
is without right or authority to file said bill.
2: I appears from the allegations of the bill that complain~
ant is estopped from seeking the relief prayed for.

3: It appears from the allegations of the bill that complainant has been guilty of laches, in presenting its alleged
complaint, and is thereby barred from prosecuting the said
suit.
For answer to the said bill of complaint, respondent answers and says as follows:

1: Respondent admits so much of the allegations of paragraph one of the bill as avers the incorporation of the Town
of Falls Church under and hy virtue of an Act of the General
.Assembly of the State of Virginia, approved March 30, 1875,
Acts 1875, pages 403-405. Respondent denies, however, that
the language set forth in the bill of complaint in respect to
tli(.l provisions of the original charter constituting the said
'Town a separate school and road ditsrict are supported by
the language of the original Act of the incorporapage 39 } tion of said Town. The original Act of incorporation merely provides that the Town of Falls
Church is thereby declared to be one of the road districts of
the township of Falls Church and that no road tax shall be
assessed upon the property within the corporation except by
the Council. Respondent avers that the language set forth
in this paragraph in respect to the said Town being a separate
scl1ool and road district is predicated upon amendments to
th(l charter of said Town made by the General A.ssembly when
iu session in the year 1924, which said amendments are found
on pages 79-84 and 370-371, Acts, 1924.
2: Respondent admits the allegations of paragraph two
of the bill of complaint in so far as the same sets forth the
adoption of the Act of the General Assembly therein referred
to.
·

-----------~
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3: Respondent admits so much of the allegations of para-·
graph three of the bill of complaint as sets forth holding
of the election for th'e purposes therein recited. Respondent
avers and charges that of those who signed the petition aski!lg for the holding of the election, what purports to be a copy
of said petition being filed with the bill of complaint, and
being marked ''Complainant's Exhibit A", a large number,
to-wit, 50 of said signers at the time of so signing said petition were actually bona fide residents of and resided in the
corporate limits of the said Town.
4: Respondent admits so much of the allegations of paragraph 4 of the bill of complaint as refers to the publication
by it, in accordance with the Budget Act, of the proposed
budget for the ensuing fiscal year and further admits that
it was its purpose at he time of so publishing said budget, to
do as it has done in the past, continue the levy of a tax on
said residents of the said Town of FallR Church as
page 40 ~ resided within the portion of said Town located
in Falls Church Magisterial District, and. County
of Fairfax, for the purpose of creating a sinking fund for
the retirement of the bonds referred to in the bill of complaint,
to create a fund to pay the interest on said bonds and a maintenance fund for the purpose of maintaining the roads constructed from the proceeds of said bond issue.
5: Respondent denies that it has no right to asse~s, levy
or ~..olleet a ta~ on property, the situs of 'vhich for taxation
is within the limits of that portion of said Town as lies within
Falls Church Magisteiral District, Fairfax Co11nty, for the
purpose of creating· a sinking fund for the retirement of the
aforesaid bonds, a fund to pay the interest accruing on said
bonds and a maintenance fund for the maintenance of the
roads constructed from the proceeds of said bond issue and
expressly avers and charges that not only has it the power
and right to so do, but that the duty to so do is expressly
imposed upon respondent by the Act of the General Assembly referred to in the bill or complaint and the amendments
thereto found in Chapter 519 of the Acts of 1922, pages 905906. As will hereafter be set forth, respondent has heretofore leveid and imposed such tax and the same has been heretofore levied and imposed such tax and the same has been
heretofore collected from and paid by those of the citizens
liable therefor residing within the aforesaid portion of ·said
Town, without protest or complaint.
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6: ·Respondent denies the allegtaions of paragraph six of
the bill of complaint to the effect that it is expressly precluded by Section 1986-1987 of the Code of Virginia, as
amended, from im.posng and levying such tax, as said tax is
neither a •County levy for road purposes nor a District levy
for road purposes and is not within the inhibition prescribed
by the said two Code Sections as amended.
page 41 ~

7 : Respondent d~nies the allegations of paragraph seven of the bill, to the effect that it is precluded by S'ections 2123-2124, of th Cod eof Virginia, as
amended, from levying and imposing the said tax, which tax,
as above averred, is not a County road tax for road purposes
and is not a District road tax for road purposes within the
nteaning and intendment of the law, but is a special tax levied
in strict accordance with the terms and provisions of the Act
authorizing the creation of bond issue indebtedness, after an
election duly held, in which election it is now averred and will
be heerinafter set forth in detail, the citzens of sad Town residing within the limits thereof, aforesaid, participated.
8: Respondent denes ·the allegations of paragraph eight
of the bill of complaint, to the egect that the collection of
said tax within the aforesaid portion of said Town would be
illegal on the ground that same would not be derh..ed from
taxes assessed, levied .and collected in said, portion of said
'11own by the Town Council thereof, and expressly avers that
the Town Council has no power to levy, impose or cause to
be collected, such tax, which power is irrevocably imposed
upon· respondent in the levy and imposition thereof, and upon
the Treasurer of the County of Fairfax, in the collection
thereof.
9: R.espondent denies the allegations of paragraph nine
of the bill of complaint, to the effect that the faith and credit
of the Town of F'alls Church is in anywise impaired by the
$262,000.00 bond issue, which bonds are issued as County
l1onds of the County of Fairfax, for the designated road impi·ovement as shown by the sundry exhibits filed with the bill
of complaint.
·
10: Respondent denies the allegations 9f paragraph ten of
the bill of complaint to the effect that the levy and collection of said tax by it, wiH in anywise prevent said
page 42 ~ Town from issuing corporate bonds for any purposes authorized by the charter of said Town.
0

•
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11: Respondent denies the allegations of paragraph 11
of the bill of complaint to the effect that the assessment, levy
and collection of said tax is illegal and avers that the same
is legal and in entire accordance with the duties imposed
upon respondent by law. Respondent expressly denies that
the Town of Falls Church has, and i& suffering irreparable
loss arid damage and avers and charges that the Town Council of said Town has no interest in the subject matter of said
bill, pays no part of the said tax and has no power either
under the terms and provisions of its charter or under the
general law governing municipalities to institute this proceedings.
12 : R.espondent is not advised as to the facts in connection with the .allegations of paragraph twelve of the bill of
complaint, and calls for strict proo~ thereof. R.espondent
again avers that neither the complainant in its own right
nor by an agent, had the right to institute these proceedings
and had no right to embark on this litigation and thereby involve the Town funds in the payment of counsel fees and
Court costs, and that the only manner in which this character
of proceedigs could have been instituted would have been in
the name of some interested taxpayer, 'vithin the aforesaid
portion of said Town of Falls Church, suing in his own behalf and in behalf of other taxpayers similarly situated. Respondent expressly denies each and every material allegation
of the bill of complaint, not hereinbefore either expressly
admitted or denied and calls for strict proof thereof.

13: And now having so answered the said bill of complaint, and to the end that the Court may have full light on
il1is matter at the time of considering the same, respondent
expressly avers and charges as follows :

page 43

~

14: That on, to-wit, the 7th day of November,
1922, and pursuant to the provisions of the aforesaid Act of the General Assembly of 1922, Acts 1922, page
888, an election was duly held within Falls Church :h1:agisterial District and within that portion of the said Town of
Falls Church lying within said District and County of Fairfax, for the purpose of determining whether or not the bonds
of ·said County should be issued in the sum of $100,000.00 for
the purpose of constructing that portion of the Robert E. Lee
Highway lyin~ within said portion of the said Town of Falls
Church and said Falls Church 1Yiagisterial District; that at
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the election so duly held, the voters .of said portion of the
said Town of Falls Church duly participated along with the
voters of said District, and that in said election 291 votes
'vcre cast in favor of said bond issue and 60 were cast against
said bond issue and that 178 votes were cast for said bo.nd
issue ·and 38 votes against said bond issue in said portion .
of the said Town of Falls Church. That pursuant to the
said election and Court orders and to the express mandate
of the said Act of the General Assembly, respondent proceeded to issue and make sale of the said bonds, the proceeds thereof being expended in the construction of the said
portion of the said Robert E. Lee Highway, a considerable
part of which, to-wit, 2,300 feet, is located within the corporate limits of the said To,vn. An abstract of the report of
the Commissioners of election showing the said vote, is filed
herewith, marked "Exhibit No. 1, with answer", and is expressly prayed to be read as a part hereof.
That upon selling the said bonds and pursuant to the express mandate of the said Act of the General Aspage 44 ~ sembly, respondent, in, to-wit, the year 1923, proceeded to impose and levy on property in said
Falls Church Magisterial District, including the property, the
situs of which for taxation is within the limits of the aforesaid portion of the Town of Falls Church, for the purpose
of payng the interest on the bonds so issued, the proceeds
thereof having been loaned to the S.tate of Virginia under
the Robertson Act and used by it ·for the construction of said
portion of the Robert E. Lee Highway. That said tax so
leYied within the year 1923, has been annually continued to
bo levied by respondent and has been annually paid by the
citizens of the said Town upon whose property the said tax
was so levied and imposed. That this tax was imposed under the same Act of the General Assembly as the tax under
a second bond issue of which complaint is made an~ that as
stated, the taxpayers of said Town thereby affected have
continued to pay the said tax, as well as the tax which complainant i:s now; ·seeking to enjoin, without protest or complaint.
· 15: That subsequent to the date of the said elec.tion, .and
on, to-wit, the 4th day of November, 1924, pursuant to the
terms and provisions of the aforesaid Act of the General
Assembly, a second election was held in said portion of said
Town in said Falls Church District on the question of the
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issuance of $262,000.00 County bonds of said County for the
·improvement of the roads designated in said petition for the
election, this being the bond issue for the creation of a sinking
fund and for the creation of an interest fund and a maintenance fund the tax heretofore levied and imposed by respondent is. sought by complainant to be enjoined. Ins peetion of Exhibit A, filed with the bill of complaint, purporting to be a copy of the original petition for the election, shows
that a portion of the second road so described i:s likewise lo.
cated with the Town of Falls Church.and respondpage 45 ~ ent avers that a large number of the residents of
said portion of the Town of Falls. Church, to-wit,
50, signed the said petition asking for the election to be held,
with krto,vledge. that if said bonds were issued, a tax to create a sinking fund and to create a maintenance ftmd to maintain the ·said roads so proposed to be built, would be imposed
and levied upon all property taxable, within said portion of
the said Town. That under and pursuant to the terms and
provisions of the said.Act of the General Assembly, the .Court
"ras expressly precluded from ordering an election unless
the. m·aximum amount of bonds proposed to be issued, including any outstanding issue, was an amount not in excess
of 15% of the total taxable value, not including intangible
personalty, at the time of said election in the MagisterialDistrict or' District in which the said road or roads proposed to ·be built or improved, are located. That at the date
of said election, the aforesaid $100,000.00 bonds had been
issued and that in the year 1924, the date of said last elec-·
tion, as appears from certificate of F. W. Huddleson, County
Treasurer of Fairfax ·County, marked ''Exhibit No. 2, with
answer'', and nled herewith and expressly prayed to be read
as a part hereof, the assessed value of all property, not including intangible personal property, in Falls Church Magisterial District, including that portion thereqf located within
the Town of Falls Church, was $1,808,997.73; and the assessed value of -similar property within that portion of said
Town within said District was $769,386.79, a total asses-sed
value in both said District and that portion of said Town
within said District, $2,578,384.62, creatng a maximum for
wllich said bonds could be issued, including the $100,000.00
bond issue outstanding, under the 157o statutory limitation
of· $3R6,757.69. That the Court therefore in directing the·
holding of the said election, expressly determined that the'·
property within said portion of said Town not including int.angibl~ personalty, was subject to said tax of which com-·
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plaint is made, and that no appeal was t~ken fron1
page· 46 ~ such decision and that the question of the. validity
of said tax is now res adjudicata. That the determination by the Court of the question as to whether or
not the taxable values 'vithin said portion of said Town were
to be included, was a jurisdictional question precedent to the
direction by the Court of the holding of the election and that ·
without having included such taxable values within said portion of said Town, the direction for an election on ihe question of issuing bonds in the sum of $262,000.00 making, with
the $100,000.00 bond issue outstanding, $362,000.00, could
not have been granted and the order for the election could
not have been entered by the Court. That not only is the
question of the validity of the imposition of Raid tax res
adjudicata, but likewise is complainant, assuming "!.hat it has
the right to institute this proceeding, which is denied, estopped
by its course of conduct, from at this late date, raising any
question in respect to the validity of the said tax. That in
the election on the question of the issuance of $262,000.00
bonds of the said County for the road improvement d~sig
nated in the exhibit filed with th~ bill of complaint, 534 votes
were cast within said portion of said Town and in said District in favor of the issuance of said bonds and 120 votes were
cast ag·ainst the issuance of said bonds, and that 302 votes
were cast within said portion of said Town of Falls Church
in favor of the issuance of said bonds and only 53 votes
againts the issuance of said bonds, as appears from the duly
certified abstract of the report of the Commissioners of Electjon herewith filed, marked "Exhibit No.3, with answer", and
expressly prayed to be read as a part hereof. That pursuan~
to said election and to Court order, respondent
page 47 }- proceeded to make sale of the said bonds, and tlmt
·
the roads so proposed to be improved have heretofore been duly improved, and that ·as stated, a portion of
road No. 2 described in the petition, which was actually within the corporate limits of the Town of Falls Church, to-wit,
615 feet was improved from the proceeds of the sale of sai<l
bonds. That upon making sale of the said bonds, responrlent, pursuant to the express mandate of said Act of the Genral Assembly, and in, to-wit, the year 1925, proceeded to impose -and levy upon the property within said portion of said
Town a tax similar to the tax laid and levied in said District for the purpose of creating a sinking fund for the retirement of said bonds, an interest fund and a maintenance funcl
for the purpose of maintaining the said roads. And that a
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similar tax was duly levied and imposed in the year 1.926
and said tax so levied and imposed has been duly collected
from and paid by the interested taxpayers in said portion of
the said Town for the year 1926, without complaint or pro·
test.
16: Respondent expressly avers and cha-rges· that assuming that complainant bad ·the right to histitute this suit,
'r.thich is expressly denied, that it has been guilty of laches
by sitting by and making no protest or contest at the time
either one of the elections were ordered or at the time of the
sale of the bonds thereby respectively authorized and di..
rected and by making no protest at the time respondent made
the initial levy of a tax to create ·an interest fund under the
first hond issue and of the tax to create a sinking fund, interest fund and maintenance fund uder the second bond issue; res·pondent further avers and charges that the course
of conduct of complainant has been of such a character as
to induce the taxpayers of Falls Church District and respondent as the governing Board of said County, to alter
.·
their conduct in respect to the calling and and
page 48 } holding of the said .election and the issuance and
sale of the said bonds and that complainant can..;
not. now be heard in a Court of Equity to raise any protest
against the imposition of a tax .to provide for the ultimate
payment of an indebtedness expressly incurred by the joint
action of the citizens within said portion of the said Town
and within said Di,strict. That the contention that the said
tax cannot be imposed, leved and collected at this late date
constitutes in a Court of Equity, an act of bad faith and
that such course of conduct is, and constitutes, a collatera~
atta.ck upon proceedings he:r;-etof_ore duly had and held in
conne.ction with the calling of said elections and the issuance
and sale of said bonds and of the lawful use of the proceeds
thereby realized. That if the said tax cannot be legally levied
ru1d col~ected, then the bonds issued in pursuance to the second election are illegal and constitute no valid obligation
either of the County of Fairfax or of the said portion of sai~
'J.1own and said ·Falls Church Magisterial District.
17: Respondent expressly avers and charges that the said
tax complained of has. been heretofore legally levied and
imposed and has been heretofore paid as aforesaid, without
protest_ on the part of the interested taxpayers within said
portion of said Town; that complainant is without any au-:
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thority to institute this suit and that the injunction should be
dissolved and this suit dismissed at the costs of the complanant.
·
And now having fully answered, respondent prays to be
hence dismissed with its proper costs in this behalf expended;
etc.
BOARD OF SUPERVISORS OF F.AIRFAX
COUNTY, STATE ·OF VIRGINIA, A· ··
BODY CORPORATE,
By WILSON M. F ARR,
Its Attorney.
page 49 ~

DEFENDANT'S EXHIBIT "1" WITH
ANSWER, ETC.

We the undersigned Commissioner of the Election held in
Fairfax County, Virginia, on Tuesday, November 7th, 1922,
on the question of Bond Issue for Falls Church District, this
County for Robert E. Lee Highway running from Falls
Church to Fairfax Court House ($100,000.00 issue) do hereby
certify that we were duly sworn as such previous to enterillg on the discharge of the duti~s of our office in the mode
prescribed by law and that the following is a true and corteet tabulated statement of the vote cast in said Falls Church
·District at •said election on said proposed bond issue 'for road
improvement in said District, as returned to the Clerk's Office of said County by the judges of election as required by
law, viz:
Tabulated statement
Issue.

showh~tg

the vote cast on said Bond

For Bond Issue. Against Bond Issue.!
Falls Church Precinct
Annandale Precinct
West End Precinct

34

178
41
72

18

291

60

8

.

.

.-

.,.

And we hereby certify the same to the .Circuit 'Court of
F.'airfax ·County, Virginia, as re.quired by law.
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Given under our hands this 9th day

o~

November, 1922.

SAM'L H. STYLES,
B. W.- MIDDLETON,
S. M. FOLLIN,
GEO. K. PICKETT,
C. M. MONEY,
Commissioners of the F..Jection.

Abstract-Teste :
F. W. RICHARDSON, Clerk.

DEFENDANT'S EXHIBIT "2" WITH ANS\V]JR, ETC.
page 50 }

Tabulated statement of the vote east in Falls
Church Magisterial District, Fairfax Oonnty, Virginia, at the Special Election held in said District on the
·first Tuesday after the first Monday in November, 1924, (November 4th, 1924,) for and against the proposed Bond Issue
for the permanent improvement of certain roads and bridges
in said District for the amount of $262,000.00, to-wit:
District
Falls Church

.

Falls Church PrE>cinct•••••••••••••••••••••••
Annandale
----------------------West End
Total Votes Cast ______________________

-----------------------

No. of
Votes Cast

No. of Void
Votes Cast

For
Bond Issue

Aga,'nst
Bond Issue

302
97
135

5
0
0

244
67

98

53
30
37

534

5

409

120

The foregoing is a true and correct tabulated statement of
tl1e vote cast in Falls Chul'ch 1\Iagisterial District, Fairfa::.<
County, Virginia, at the Sp~cial Eleetion held in said District
on the :first Tuesday after the fir~.t Monday in November,
t924, ·(November 4th, 19241 ) for and flgainst the proposecl
Bond Issue for permanent improvt\nlent of roads _and bridges
in said District.
GE~O. K. PICKETT,
K. 0. SPINDLE,
SA1\PI..~ H. STYLES,
B. \V. 1\IJfJDLl~'l'ON,
C. 1\I. ~fONEY,
Commissioners of the Election.

November 6th, 1924.
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Abstract-Teste :

F. W. RICHARDSON, Clerk.
page 51}- F. W. Huddleson,
Treasurer

Fairfax, Virginia
Phone 9 C.

OFFICE OF THE TREABURER
FAIRFAX COUNTY
VIRGINIA.
].,airfax, Virginia
- April 16th, 1927.

To Whom it may concern:This is· to certify that the Valuations in Falls Church Magisterial District based on the 1924 assessment on such asse~sable items o:p. which a Bond Issue would apply are as
follows:
Real Estate White .. . . ......... 833,842.00
·Real Estate Colored ........... 108.680.00
Tangible Personal White . . . ... 233.220.00
Tangible Personal Col 'd . . . . . . 29,360.00
Tangible Personal Fid 'y . . . . . . 6,936.00
Corporation Commission . . .... 59~,959. 73

,•

Total Valuation Exclusive of Town
of Falls .Oh. . . . ............ 1,808,997.73
15% of 1,808,997.73=$271,349.65
That the Valuations in the Corporate Limits of the Town
of Falls Church exclusive of the District based on the 1924
assessment are as follows:
Real Estate White .......... . 576,485.00
Real Estate Colored . .. . ..... . 18,940.00
Tangible Personal White. . ... . 124,700.00
Tangible Personal Col 'd ...... . 5,120.00
Tangible Personal Fid'y .... . 4,217.00
'Corporation Commission ..... . 39,924.8~
Total . . . .............. 769,386.89
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Total Valuation Falls Church District Exclusive
of Town of Falls Church . . ................ $1,808,997.73
Total Valuation Town Falls Church Within Corporate Limits of Town . . . . . . . . . . . . . . . . . . .

769,386.89

Total of both District and Town. . . . . . 2,578,384.62
15% of 2,57R,3R4.62

$3R6,757.69

Date of First Bond Issue of $100,000, December 15th, 1922.
Date of Second Bond Issue of $252,000, February 2nd,
1925.
Very Truly yours,
F. W. HUDDLESON,
County Treasurer.
EXHIBIT "4" WITH ANSWER OF DEFENDANT.
page 52~

April 23, 1927.

~Ir.

Wilson 1\I. Farr,
Commonwealth Attorney,
Fairfax, Virginia.

Dear Mr. Farr:
In accordance 'vith our conversation of April 21, I am
submitting the following information.
The length of R-oute 21, (Lee High Way) built from Bond
Issue Fund, within the corporate limits of the Town of Falls
Church, is 2300 feet.
The length of the Falls Church-Annandale Road, built with
the Bond Issue Fund, within the corporate limits of Falls
.Church, 615 feet.
Hoping this gives you desired information, I am,
Yours very truly,
F. NORVELL LARKIN,
FNL-VR

F. NORVELL LARKIN,
County Engineer.
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COPY OF 3RD DECREE.

In the Circuit Court of Fairfax County, Virginia .
.1.1own of Falls Church, a body of politic and corporate, Com-

plainant,
v~.

'Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery.
An application having been made to me, one of the Judges
of the Supreme Court of Appeals of Virginia, under Section
\6320 of the ~Code of Virginia, as amended, to have the injunction heretofore dissolved in this cause by a decree entered in
vacation of the Circuit Court of Fairfax County, Virginia, at
Arlington County Court House on April 26tl1, 1927, reinstated, and the original papers in this cause, together with
a copr of all proceedings had herein, having been presented
to me and having heard argument of counsel:
It is adjudged, ordered and decreed, without passing upon
the merits of the matter in controversy herein, that the said
injunction be, and the same hereby is reinstated .and shall' remain in full force and effect until May 17th, 1927.
To F. W. Richardson, Clerk, Circuit Court of Fairfax ·County,

Vrginia:
You are hereby directed to enter the foregoing decree in
the current Chancery Order Book of your Court and to index
the same in the names of the proper parties.
Done at the city of Fredericksburg, Virginia, this 4th day
of May, 1927.

R. H. L. CHICHESTER,
One of the Judges of the .Supreme Court of Appeals.
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4TH DECREE.

In the Circuit Court of Fairfax County, Virginia.

lCO

In the Supreme Court of Appeals of Virginia.

Town of· Falls Church, a body politic and corporate, Com-.
plainant,
vs.
I3oard of Supervisors of Fairfax County, State of Virginia,
a body corporate.
In Chancery-Injunction.

DEGREE ENLARGING INJUNCTION.
This cause came on to be heard this 17th day of May, 1927,
upon the papers 'formerly read, the motion of th~ complainant to have enlarged the injunction heretofore awarded in
this cause by Judge Howard W. Smith, Judge of the Corporation Court of the City of Alexandria, Virginia, which
said injunction was heretofore dissolved by a decree entered
in this cause in vacation. of this Court, and upon application
of the complainant to Hon. R. H. L. ·Chichester, one of the
Judges of the Supreme Court of Appeals of this State as
provided by law, the said injunction was reinstated and continued in full force and effect until May 17th, 1927, and was
argued by counsel :
UPON CONSIDERATION WHEREOF, it is adjudged,
:ordered and decreed that the said injunction be, and the same
hereby is enlarged and continued in full force and effect until
Wednesday, May 25th, 1927, unless sooner enlarged or dissolved.
And this cause is continued.
page 55~

5TH DECREE.

In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, Complainant,
·
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.

DECREE.
This cause came on to be heard this 25th day of May, 1927,
· upon the papers formerly read, the motion of the complain-
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ant to have the injunction heretofore awarded in this cause,
enlarged, and was argued by couns-el.
UPON CONS'IDER.ATION WHEREOF, and without passing on the merits, it is adjudged, ordered and decreed that
the said injunction be, and the same hereby is, enlarged and
continued in full for~e and effect until Wednesday, June 1st,
1927.
It is further adjudged, ordered and decreed that this cause
be, and the same hereby is, set for hearing at the Courthouse
in the City of Alexandria, Virginia, on Wednesday, June 1st,
1H27, at 2:00 o'clock P. l\L
page 56~

FINAL DECREE.

In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, Complainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery-Injunction.
This cause came on to be heard this first day of June, 1.927,
upon the papers formerly read, the depositions and exhibits
therewith taken and filed for and in behalf of the complainant, upon the depositions and exhibits therewith taken and
filed for and in behalf of the defendant, upon th8. petition of
·L. P. Daniels and others this day presented and sought to
be filed herein, upon the motion of the defendant to dissolve
the injunction heretofore awarded in this cause, which said
n1otion was heretofore duly set for hearing by ag1·eement of
counsel representing the complainant and defendant on this
date at the ·Court House in Alexandria City, Virginia, and
wns argued by counsel.
Upon consideration whereof, it is adjudged, ordered and
decreed that the said L. P. Daniels and others l)e, and they
are hereby denied the right to file their petition herein, and
that the motion to dissolve the pending injunction in this
cuuse, be, and the same is hereby granted, and the Court doth
further adjudge, order and decree that the said pending in-
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junction in this cause be, and the same is hereby dissolved
and that this suit be, and the same is hereby dismissed at the
costs of the complainant.
And the complainant having signified its intention of ap·plying to the Supreme ·Court of Appeals of this State for an
appeal from this decree, the execution of thi~s decree is now
. ·suspended for a period of sixty days from the entry hereof,
conditioned upon the complainant or someone for it, within
ten days from the entry hereof, entering into a suspending
hond before the Clerk of this Court, in the penalty of $200.00,
'vith approved surety conditioned according to
page 57 ~ law.
And this decree is final.
page 58 ~In the Circuit Court of Fairfax County, Virginia.
'l'own of Falls Church, a body politic and corporate, Complainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery-Injunction.
Depositions of William H. Rogers and others, taken pursuant to notice, to be filed and read as evidence for and on
behalf of complainant in the above-entitled cause.
Present: Messrs. Amos C. Crounse and L. C. MeNemar,
f!ounsel for ·complainant; Mr. Wilson 1\L Farr, Counsel for
Defendant.
GEORGE W. HAWXHURST,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
·
By Mr. Crounse:
lQ. Please ;state your name, age, residence and occupation'
A. George W. Hawxhurst; 78 years; Falls Church, Clerk
of the town of Falls Church and also Town Treasurer.
2Q. How long bave you been a resident of the town of
Falls Church!
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A. About forty years.
3Q. For what length of tii:ne have you been town clerk!
A. I have not been town clerk until recently, since the first
of December, 1926.
4Q.. Wheu were you town clerk before that Y
A. I think I went out in 1923.
5Q. For what length of time had you been town clerk prior
to 1923?
A. Six or seven years.
page 59 } 6Q. As town clerk have you the records of the
town council, and are you the keeper of the t•ecords of the town council of Falls Church?
_.t\.. Yes, sir.
7Q. Have you them in your possession now?
A. Yes, sir.
8Q. Have you made any examination of the records of the
town of Falls Church to see whether it has ever authorized
tl1e taking of any vote of the qualified voters in the town of
Falls Church for the puprose of constructing any roads within the town of Falls Church
J\:Ir. Farr: The question is objected to on the ground that
it calls for irrelevant testimony, and testimony that has no
bearing on the issue in thi·s cause.

A. I have not examined them in reference to that.
9Q. Have you made any examination of tlie records of the
town council of the towi1 of Falls Church to ascertain whether
the town council has taken any action authorizing the holding of an election for the purpose of issuing bonds for the
improvement of the two roads running from the town of Falls
Church to Annandale ad from Annandale to Bailey's Crossroads1
Mr. Farr: Same objection.

A. I have.
IOQ. From said records will you state whether or not the
tsaid town council has ever authorized the taking of a vote
for that purpose Y
~:[r. Farr: Same objection. The records spea.k for themselves, and certified copies thereof should be offered.

A. They have

11of.

. J.
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11Q. "\Vill you state whether the records of said town sho·w
any petition was filed with it, signed by one-fourth of the
qualified voters living within the corporate limits
page 60 r of the town of Falls Church, who are freeholders
therein, calling for an election to issue bonds for
the purpose of macadamizing or otherwise permanently improving the roadways running· from Falls Church to Annandale and from Annandale to Bailey's Crossroads~

Mr. Farr: S'ame objection.
A. There is nothing on the minutes in reference to either
of those two roads.

The witness was withdrawn by ].1r. Crounce at this point
to be called later.

L. P. DANIEL,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
:By ~Ir. Crounse:
lQ. Please state your name, age, rsidence and occupation Y
A. L. P. Daniel; 52 years; Falls Church, Virginia; Enghleer and in the Geological Survey.
2Q. For what length of time have you been a resident of
the to·wn of Falls Church 1
A. The last time that I came here and since ,·rhich time I
have been a regular and permanent resident, was in 1919.
Before that time inter~ittently for 25 years.
3Q. Do you hold any official position in the town of Falls
Church?
A. Councilman in the Third 'Vard.
4Q. For ·what length of time have you been councilman in
the town of Falls Church 1
A. Since September 1, 1926.
5Q. Are you familiar with the tax that has bP-en le-vied in
the town of Falls Church by the Board of Supervisors of Fairfax County, Virginia, for the purpose of paying· f.l1e interest and creating- a sinking- fund to liquidate and pay off a
bond issue of $262,000 issued for the purpose of
page 61 ~ constructing two roads, one ~rom Falls Church to
Annandale and the other from Annandale to
Bailey's Crossroads?
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A. Yes.
6Q. vVill you state whether you have ever prote:sted the
payment of the tax levied by the Board of Supervisors for
that purpose, and if so, when and howct
. 1\..
. On the payment of my last taxes-I do not know the exact time-but at that time I sent a letter with my tax money
addressed to the County Treasure~, whom I considered the
proper official, protesting the taxes that had been levied for
that year for the road from Annandale to Falls Church and
from Annandale to Bailey's Crossroads, as being contrary to
the law.
I

lVIr. Farr: Objection is made to the question, and motion
is made to strike out the answer on the ground that the witness is not a party to this suit and his alleged. protest made
to the County Treasurer has no bearing on the issue in this
cause.
7Q,. Did you retain a copy of the letter you sent to the
County Treasurer at the time you made your remittance of
your tax~
A. I have a carbon copy.
l\fr. :B,arr: Same objection.
BQ. Will you file said carbon copy of said letter as a part
of your testimony in this case 1
A. I will.
9Q. "'\V ere you a member of the to·wn council of the town
of Falls Church when a resolution \Vas adopted authorizing
you as agent of said town to apply for and prosecute such
legal injunction or action before the proper court of Fairfax County as would relieve the town of Falls Church or its
inhabitants or any of them from the improper
pnge 62 r levying of taxes by the Board of SuperYisors of
:B,airfax County for the purpose of paying the interest and creating a sinking fund to liquidate and retire the
$2G2,000 bond issue for the purpose of building a road from
Falls Church to Annandale and from there to Bailey's Crossroads?
l\Ir. Farr: The question objected to on the ground that the
town council as such is witl1out authority to institute these
:proceedings and hence without authority to appoint as agent
to institute the same.
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A. I was such a member.
lOQ. Was that a special or regular meeting of the town
council Y
A. That was a special meeting of the town council called
for that purpose.
llQ. Did you receive a notice that said meeting was to be
heldY
1\{r. Farr: S'ame objection.

A. I did.
12Q. Did that notice state the purpose of the meeting7
Mr. Farr: Question objected to, and further, that the records of the to'vn council themselves are the best evidence and
that the evidence of the witness is mere hearsay.

A. I received such a notice.
13Q. Did you attend that meeting?
Mr. Farr: Same objection.

A. I did.
14Q. What action was taken at said meeting?
Mr. Farr: Same objection.

A. The resolution was passed.
l5Q. Was it under the authority vested in yon by the ac'tion of the town council at that meeting that these proceedings now pending in the court of Fairfax County were instituted?
page 63

~

J\{r. Farr: Same objection.

A. It was.
16Q. Were you ever notified in writing of said proc.eedings
by the town oouncil Y

Mr. Farr: Same objection.
A. I
17Q.
A. I
18Q.

have a memorandum of the resolution.
Where did you procure that?
drew the resolution.
Is that the resolution that was passed~
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.A. Yes.
19Q. It is charged in the bill of complaint filed in this
cause that the attempted levy of the tax by the Board of
.Supervisors of Fairfax County for the purpose of paying the
interest and creating a sinking fund to liquidate the bonded
indebteduess of $262,000, heretofore referred to, impairs the
credit of the town of Falls Church. What have you to say in
this respect?
·
Mr. Farr: The question is objected to as it ealls for the
;conclusion and opinion of the witness on admittedly a legal
question and one to be decided by the court.
A. It is manifest that the more taxes that are levied in a
community, the less resources there are in tax money to be
gathered from any source and that inasmuch as the county
taxes are increased by such action as is complained of, that
just in that proportion the town of Falls Church is prevented
from increasing its taxes because of the added burden that
would be placed on the taxpayer. The bonds that are now
being secured would be collected if this action does not prevail in the town of Falls Church. It 'vould constitute a lien
on the property of Falls Church to· be collected after any default made against the property of Falls Church, and it also
includes within the scope of the authority to colpage 64 ~ lect these taxes, the assessed valuation of the town
of Falls Church.
20Q.. If the limitation with respect to the amount of bonds
tlult may be issued within the town of Falls Church and Falls
\Church Magisterial District is 15 per centum of the assessed
vuluation, and bonds have already been issued by the Board
of. Supervisors of Fairfax County, including the property,
r€'al and personal, within the corporate limits of the town
of Falls Church as a basis for issuing said bonds, what would
yon say as to the impairment of the credit of the town of
Falls Church by reason of said bond issue by the Board of
Supervisors?
Mr. Farr: The question objected to on the ground that it
is argumentative, leading and calls for the conclusion of the
·witness on the legal questions as to which he is not qualified
to speak.
A. Inasmuch as the law states that only a certain amount
of bonds can be issued based on a stated percentage of valuation both within the magisterial district and in the town of"
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Fulls Church, and because of the fact that the town of Falls
Church is now considering a bond issue for its own roads,
and this bond issue complained of in the magisterial district
h~ interfering· with that other bond issue for the maintenance,
upkeep and repair of our roads, there seems to be no other
conclusion except that it is an impairment.
Direct examination ended.
Counsel for the defendant, 'vithout waiving the objecti01is,
aft.er first moving to strike out all the testimony of the witness, proceeded with the cross examination as follows:
By l\fr. Farr :
21Q. 1\Ir. Daniel, within what. part of the town do you reside1
A. I reside in the Third Ward.
22Q. Unfortunately, I am not familiar with the
page 6'5 ~ location of your wards. Where is tl1at ~
. .~\.. The Third Ward is that section almost due
'"'·est of a line running from north to south from the residence
of -lVIiss Gundry.
23Q. Do you reside in that portion of the town 'vithin the
limits of Fairfax County¥
A. Yes, I do. I pay my taxes at Fairfax County.
24Q. Do you reside in that portion of the toWl...l in Providence District¥
A. No, Falls Church l\:fagisterial District, but I have property in Providence District.
25Q. Situated within the town¥
A. I think so, yes; but I am not familiar with tl1at line of
~Providence District where it enters the town on the north
edge; but I do pay taxes in Providence District.
26Q. Yon, I believe, have been a member of the town council of the town of Falls Church only since September· 1,
1926?
A. Yes ..
27Q. Yon knew nothing of the particular $262,000 bond issue except after you had gone on the council¥
A. That is correct.
28Q. IIave you with you a copy of the letter you say you
wrote to the county treasurer~
A. No, not with me.
29Q. That is the only letter you ever wrote Y
A. As a protest~

Town of Falls Church, etc., v. Board of Supervisors, etc. 109
30Q. Yes.

A. Yes.
31Q. '¥hat tax 'vere you protesting?

A. I was protesting that portion of the levy of 70 cents
for interest, 30 cents for maintenance, and 30 cents for sinking fund that was levied on my tax bill, making
page 66 ~ $1.30. I \vas protesting that portion for the roads
between Annandale and Falls Church, and Annandale and Bailey's Crossroads.
32Q. You made no protest of the tax levied for the $100,000 bond issue 1
A. I did not.
33Q. VVhy did you differentiate between them\'
1-Ir. Crounse: The question is objected to as not a matter
in issue in tl1is suit. This suit is for the purpose of questioning the legality of the levy with respect to the $262,000 bond
issue.
A. I protested it merely because I had one single matter
in mind to protest. I was interested in that particular phase
of the bond question, that is, the road from Falls Church to
Annandale and from Annandale to Bailey's Crossroads. I
\Yas not in the same position and 'vith knowledge of the la'v
with respect to the $100,00 bond issue as I was to the other,
tlw $262,000 bond issue.
1\ir. Crounse: l\iotion made to strike out the answer as
same is immaterial, irrelevant and not a matter in issue in
tliis suit.
34Q. You made no protest of the tax levy of the $100,000
bond issue in so far as the same affected your property~

lVIr. Crounse: Same objection.

A. I did not withhold my right to protest on that bond
issue, but felt that I was not in a position to make a protest
without the required knowledge of the conditions. I still
retain my right to make a protest on that bond issue at my
option.
1\IIr. Crounse: l\1:otion made to strike out the answer, as
same is not a matter in issue in this suit.
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35Q. You had the same information with respect to the
$100,000 bond issue that you had 'vith respect to the $262,000
bond issue at the time this suit was broughtY
page 67 ~

1\tir. ·Crounse:

A. I do not think so.
36Q. Did you or did you

Same objection.
not~

·

Mr. Crounse: .Same objection and motion.
A. I am not satisfied in my mind that the same laws apply equally to both cases. They may or they may not.
37Q. How many members of the council are there?
A. S'ix.
38Q. I believe you said you prepared this pa rtic~lar resolution appointing you as agent of the townY
A. I did.
39Q. Is that council in accord on the action that has been
takenY
A. It is. .
40Q. Six members voted in. fav-or of the action Y
A. I do not think there were six members present. There
was a legal quorum present, and I think the vot~ was unanimous.
41Q. Do you remember the number of members present at
the special meeting?
A. I will give you my recollection of them. They were Mr.
.J(endrick, 1\tir. Wescott, 1\Hss Gundry and myself.
42Q. Was a recorded vote taken at that meeting, if you
remember?
A. I think the vote was unanimous; no question of division
or other question necessitating a recorded vote.
43Q. Do you remember ::1\lr. Fellows being present at that
meeting?

Mr. Crounse: Question objected to as irrelevant and
material.

i~

A. I can't recall. He has been present a number of times
·and he might have been there then.
44Q. Do you remember whether there was a dh:cussion of
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the $100,000 bond issue· at that meetingf
.A. Yes.

Mr. Crounse: Motion made to strike the answer out and
<1uestion objected to.
45Q. Will you please state your recollection of what Mr.
.
Fellows said Y
A. He said that it 'vas his understanding that in talking
oYer the bond issue with the people of Falls Church District
outside of the town that they would assist them in getting
their bond issue, but it was his clear understanding that it
would not involve the town of Falls Church in any taxes that
would be levied against the town of Falls Church to pay those
.bonds or anything in connection with it.
46Q. So you did have knowledge at the date of that meeting with respect to the $100,000 bond issue?
A. Yes.
47Q. Ho'v much, if any, of the road within the corporate
limits of the town of Falls Church, if you kno,v, was constructed out of the $100,000 bond issue?
A. As I understand it, Lee High,vay runs to the boundary
line. Half of the road is in Falls Church Magisterial District
and half is in Falls Church District. I am not in a position
to state how much money of that bond issue was spent in
Fnlls Church or out of Falls Church.
~fr. .Crounse: Question objected to as irrelevant and immaterial, and motion made to strike out the ans,ver.

48Q. What expense, if any, has the town been put to in
connection with the maintenance of that portion of the Lee
Highwayt
Mr. Crounse : Same objection.
A. I can't answer that.
49Q. Since you have been a member of the council?
A. To my knowledge, none.
page 69 } 50Q. How much, if any, of the two roads constructed out of the $262,000 bond issue lie within
the corporate limits of the town of Falls Church?
A. From the Lee Highway to the colored Methodist. church
on the road from Falls Church to Annandale.
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51Q. Can you approximate the distance?
A. Roughly, 300 yards.
.
52Q. Since you have been a member of the town council,
·what expenditures have been made by the town in connection with the maintenance of that road¥
A. That is in the First vVard and I do not handle the
nnanees of the First Ward, but to my knowledge, none.
53Q. The territory of the town of Falls ·Church comprises
portions of what counties and districts~
A. Fairfax County and Arlington County; Falls Church
Magisterial District and Providence District in Fairfax
County; Washington and Arlington Counties in Arlington
County.
54Q. The tax complained of is not assessed against any
of the residents of the town living within Arlington County
and within the limits of Providence J\iagisterial District¥
A .. Not the tax complained of, no.
55Q. By what authority then did you as a memher of the
·eouncil vote to pay out of the general levy of the to,vn and'
necessarily out of the aggregate tax paid by those in nowise
interested, the cost of instituting and contesting this suit 1
Mr. Crounse: Objected to as irrelevant and immaterial.
A. By virtue of the resolution passed by the town counciL

1Ir. Crounse :

~fotion

made to strike out ans"Ter.

56Q. lviy question was by what authority you, as a member of the council, voted to saddle this expense on those of
your citizens residing within Providence· District and Ar~
lington County f
A.. Bv the authority of the town council of the to'vn of
.. Falls Chur.ch, ·virginia, after the resolution was
page 70 ~ adopted.
57Q. You voted after the resolution was
adopted 1
...:\.. I voted for the resolution.
58Q. By what authority did you vote for the resolution
under the conditions I suggestec11
.A. By autl1ority of a councilman of the town protecting
the town's interest.
59Q. I now hand you a book marked "Record'', purporting to carry the minutes of the proceedings of the town
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council of the town of Falls Church, and direct your attention to page 227, and ask you if that is the minute of the
special meeting to which you have referred in your direct
examination?
Mr. Crounse: Question objected to as he is not the keeper
of the records. The question is properly provable by the
keeper of the records and not an individual memher of the
council.
·
A. These are the minutes of the meeting I based my testhnony on.
·
60Q. Is there any notice of the calling of any special meeting?
·
A. It says here that at the request of Councilman Daniel,
a special meeting of the council was this date held for the
purpose of considering certain business in connection with
ihe question of taxation.
61Q. And you characterize that recital as a notice'
A. That was not the notice. The notice was the request
of councilman that the meeting be called for that purpose.
62Q. Can you find that notice on those minutes f
A. The notice is not of record.
63Q. I now hand you Exhibit ''A'', filed with the bill of
complaint, purporting to be a copy of the original petition
addressed to the judge of the Circuit Court asking for the
calling of the particular election authorizing the issuanee of
$262,000 worth of bonds of the County of Fairfax, signed by
suudry parties, and ask you to read into the reco.rd the names
thereto appearing of the residents of the town of Falls
Church.
A. I would preface the reading of these items
page 71 ~ into the record with the remark that I do not vouch
for them all being residents of the town of Falls
Church, although it is my belief that they are residents of the
town of Falls ·church. (Witness reads:)
''Horace E.
Brown, Augusta Rose Brown, W. ~I. Lynch, 0. B. Quick,
Alice G. Quick, J. G. Abbott, Cora ~L Abbott, B. M. Bridwell, J. E. Flaherty, Jacob E. Brice, G. N. Church, 1\irs. G-.
N. Church, George E. J\icDaniel, A. B. Piggott. T. W. ~P.
Noland, Isaac A. Pullman, E. P. Harrison, w.·B. ~fcGroarty,
,V. A. Fravel, Macon Ware, H. J\f. Byrne, John T. Moling,
~T. Edward Thomas, 0. B. Livingston, William Henderson,
George W. Ha,vxhurst, Virginia T. Quick, ~I. E. Church,
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Carrie B. Church, Elmer I. Crump, Henrietta lVf. Crump,
Sarah E. Lynch, Carrie D. Brunner, George A. Brunner, Ida
G. Westcott, H. B. Green, 'V. T. Westcott, L. }.'f. Bethune,
C. N. lvicGroarty, Eva T. !1:cGroarty, Bessie Y. Copeland,
Betty I{. Harrison, L. P. Fravel, 1\'[rs. Jennie E. S. Hutton,
Samuel E. Hutton, U. S. Knox, Bessie May Knox, Ida I.
llawxhurst, Catherine M. Byrne, ]{athryn B. Ware, Charles
A. Whalen, Sr., Florence E. Whalen, John C. Abbott, John
F'. Haverty, l{athryn H. I-Iaverty. ''
.
64Q. If I have correctly counted them, Mr. Daniel, it appears that fifty-seven of the residents of this town actually
signed the petition asking for this particular election, is that
correct?
Mr. Crounse: Question objected to as irrelevant and immaterial.
A. I think my count was fifty-five. You may be right, but
there are about three thousand other residents.
65Q. I was rather interested in your ideas as to how this
bond issue impairs the credit of the town of Falls Church.
Just what, if any, of the taxes complained of does the town
pay?
A. It pays the tax on a gravel pit in Fairfax County, but
to my knowledge no other tax on property in the tuwn.
66Q. Where is that· g1·avel pit located 7
page 72 ~ A. I think it is in Providence District.
67Q. Therefore, the town pays no part of this
tax, does it'
A. The town pays no tax on these bonds as a town.
68Q. In view of the fact that the bonds are issued as county
bouds and the full faith and credit of the county is back of
them, including the property of yourself and every other
citizen and taxpayer of the county, how is the eredit of the
town impaired Y
A. The law, if I remember correctly, provides that property within the magisterial district is being levied against
for the payment of those bonds and, therefore, they are a
direct liability resting on all the property in the magisterial
district, including the town of Falls Church.
69Q. That is the basis of your thought that these county
bonds impair the credit of your town T
· A. That is one basis.
70Q. What is the other basis Y
A. The other is that in an effort of the town of Falls

Town of )Palls
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Church to issue bonds they would be met by priot' loans and
we wonld not be able to secure as advantageous figures, if we
could issue bonds at all, and it would certainly interfere with
our issuing bonds for corporate purposes if, as maintained,
these bonds are a prior lien on our property.
RE-DIRECT EXAMINATION.

.By Mr. Crounse :
~71Q. If the bond issue of $262,000, for example, is eight
per cent of the taxable property within Falls Church Magisterial District and the limit to which bonds can be issued is
nfteen per centum of such taxable property, I will ask you
what is your· answer then as to 'vhether the bond issue now
complained of would be an impairment of the credit of the
to"rns of Falls Church f
~Ir. Farr: Question objected to along similar
lines as similar questions in the direct examination and on the further ground that these bonds in question
are issued as county highway bonds of the County of Fairfax and that as such they in no wise affect the bonding resources as fixed by the town charter of the town of Falls
Church.

page 73 }

A. Under such circumstances the bonds would preempt our
right to issue bonds because our tax limit of bond issue would
have been reached.
72Q. What would you state with respect to the diminishing
of that amount of bonds that could be issued by the town of
.fi'alls Church¥
Mr. Farr: Same objection.
A. They 'vould be subject to the law covering the amount

of bonds that the to'vn of Falls Church would be authorized
to issue in proportion to its assessed valuation.
73Q. Under such circumstances, what percentage of the
taxable property in the· town of Falls Church would the town
of Falls Church be able to issue for the purpose of establishing, constructing and maintaining its highways?
A. I do not see how I can answer that question without
:figuring.
74Q. If 15 per cent is the maximum and the county has
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already laid a hond issue which takes up 8 per cent, what
percentage would be left for issuing bonds t
A. Seven per cent.
Counsel for the defendant, without waiving the objections,
proceeded with the re-cross examination as follows:
By Mr. Farr:
75Q.. Is it your thought as a citizen of this town that when
the citizens have participated in this bond issue and have
gotten the benefit of the road construction, that
page 74 ~ they ought to retain the benefits and decline to
carry the obligations that they have not only participated in but created on their own motion f
Mr. Crounse: Question objected to as immaterial to the
matters in controversy in this suit.

A. There are about three thousand citizens in the town
of Falls Church. Of that number, fifty-seven have signed a
petition to request the Board of Supervisors to issue bonds
for two roads, one from Falls Church to Annandale and the
other from Annandale to Bailey's Crossroads. Some of these
:fifty-seven signers of the petition were told that when these
bonds were issued it 'vould not increase their taxes, but were
merely solicited for the purpose of securing the requisite
number of signers to the ·petition in the magisterial district
of Falls Church. They were assured that it would not in·crease their taxes. Even so, it is not fair, and the other
residents of the town of Falls Church can in nowise be bound
hy fifty-seven signers for any purpose. They could not bind
us without our consent or with our consent. It is clearly a
matter of law.
Mr. Crounse: Objected to as hearsay and moved to be
stricken out.

76Q. Will you look at the petition and see if it is addressed
to the Board of Snpervhwrs¥
A. I think it is addressed to the judge of the court who
directed the Board of Supervisors to hold that election. (WitIJess examines _petition.) It is addressed to the Honorable
Samuel G. Brent, Judge -of the Circuit Court of Fairfax
County, Virginia.
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77Q. And an election was held in this town on that peti. tion?
..
~~

Mr. Crounse: Question objected to as irrelevant, immaterial and·not tending- to·prove· any matter in issue..
. :
page . 75 ~ A ..1\IIy unders.t~nding is that the juqge author- · ized the election and the election was held. A large
· number of voters who 'v.ere-· not. r-esidents.. of Falls Church
·
came into the. town and voted.
1· . 78Q. ·Were you. here -when that election .was. held? ..
A. I was not.
, · 79Q. Don't· you think you--:haYe ,taken in a. good deal of
~.territory in saying what .took place at an election when you
WE!re not present at the time it was held,. .· . . .
..A.. I hea.rd people say that they h~d voted at that election
.: and they·we;re not- resid.ents. .:J?robably:I did .take in too inuch
' -.1 erritor~.
·
.
· -80Q.·I .hand. you -Exhibit ~o. 3,. filed with the answer in
this suit. It iR a certified. copy ,of the report -rf the Com
: missioners of Election- of this c.ounty certifying. the .result
of the particular eleGtion on the $262,000 bon4 issu_e, which
certificate is signed, ampi}g other Commissioners, by Mr.
··Samuel H. Stiles, and ask:'you if it does not appear there. from that in said election 534 votes were cast, 5 of which were
(-void, 409 .were east for:tlie bQtld· issue~ 'and .J-20 against the
~·bond issu.e,· and th~t in the precinct of Falls Church 24:4 votes
·.;were .cast for the bond issue and only 53 agll,inst?
4

~Ir. Crounse : Question objected to as irrelevant and imnaaterial.
-.
'

i

A. This. statement is for F~ll~ Church 1£agisterial District, Fairfax County;, Virginia,! and th~: Fa!ls Church p~e
. cinct presumably as a· part of that district as Rhown on the
face of it. did cast 302 vot~s, 5 vojd, 244 for and 53, against.
It. states that :it 'is a: true a11tf correct·· tabulated .. statemeut
. of the· .vote .cast -in Falls. Church ~~Iagi_sferiat ·District spe. d·al electio:ri:.held in that- said district· That -precinct in..eludes ·Pa'ft of the magisterial district of ·Falls ~church out.. side of -the to\vn of-w.ans· Church, but the certificate· does· not
~
· so .sta·te. · - · ,,. : ... · · · ·· ~ -P~~e '7f! ~
81Q. Do you _question· the.. a~thent}city_ of this
certificate?
·
·.. · A. No, sii<
.
.
.
.
.
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82Q. It appears therefrom that at Falls Church precinct

th~

vote for the bond issue was 244 and the vote against the
bond issue both in the town of Falls Church· and throughout
the district 'vas only 120 f
·
A. That is correct. There is no separation as to the residents of the town of Falls Church and those outside. It could
probably be that most of the votes against were in the town
of Falls Church and a small percentage of thern might only
vote for it.
83Q. Do you think that 302 voters were residents of Falls
Church District and did not reRide in the town of Falls
Church?
A. No, sir; there is no separation to show who live in the
town of Falls Church and who live without the town of Falls
Church.
84Q. Do you lmo'v that similar county bond issues have
for years been standing and that a similar tax in connection
therewith has been annually levied upon the incorporated
towns of Herndon, Vienna and Fairfax as well as the town
of Falls Church in Fairfax CountyT
Mr. Crounse: Question objected to as irrelevant, immaterial and has absolutely no bearing upon the matter in issue.
A. From an examination of the tax bills as issued by the
Treasurer of Fairfax County, there are such taxes evidently
unlawfully levied.
85Q. You do not think that the town is in anywise estopped
by this course of action?
Mr. Crounse: Objected to as irrelevant, calling for an
opinion and asking for a decision Qf a question of law by the
witness.
86Q. ~Iy question was not on a question of law.
By the ~onduct of the citizens of the town in signing the petition and thereby submitting themselves to the
jurisdiction of the court, permit.t.ing a court. order to be taken
directing the issuance of these bonds, permitting the bonds to
be issued and the tax levied, and permitting the roads to
be~ built within the town, do you regard that as conduct to
estop them?
page 77

~Ir.

~-

Crounse: Same objection.

Town of Falls Church, etc., v. Board of Supervisors, etc. 119
A. I do not, for tl1e reason that reposing confidence in
tho Board of Supervisors and the legal machinery of the
county we presumed that they would not levy an improper
tax on us, and it is only after :finding that the mistake was .
made by them and an improper tax was levied, and comiD.g
bE.'fore them now to get a correction of what should not have
been placed on us, I do not think we are doing anything improper.
87Q. You would be willing to receive the benefit of the.
road construction that has been made out of this bond issue
and pay nothing therefor·f
J\IIr. Crounse: Same objection.
A. The benefit that we receive· out of this particular bond
issue is negligible. There is one section of it that does not
even point to the town of Falls Church closer than six miles,
and rather than being a benefit to the town, I feel that that
particular section takes traffic away from the town and is a
detriment to the to,,'ll, and in the other section the travel is
mostly in the direction of Washington, and the embarg·o that
they put on the town of Falls Church by preventing it from
improving its own roads is rather a detriment to them. It
w·ould be a benefit for them to improve our roads and relieve·
th<~ congestion on the main highway so those people could
get the benefit of the good roads.

•

88Q. The answer is objected to as being argupage 78 } mentative, and the witness is agairi requested to
state whether or not his position is .that citizens
and taxpayers of this town should receive the benefit of the.
expenditure of such portion of said bond issue as has been
used for road construction in the town and at the same time
disavo'v any liability therefor.
A. This town has already paid in taxes on that road a certuin fixed sum which it is my belief approximates something
oYer $10,000, which would more than pay for nll the road
work done in the town of Falls Church, so that we are not re.
ceiving something for nothing.
89Q. Your position then is as a member of the town council and a citizen and taxpayer of the town of Falls Church ·
that the town council has surrendered its sovereignty and
permitted trespassers to come into the town and build a part
of one of its streetE; and permitted taxes to be levied by ·simi-
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1ar' trespassers and· that you have paid for this benefit by· the
, taxes 1heretofqre ~(>lle~ted i11· the P.~st 1 .
· .. .
· A. ··You: 'aske-d·· me if I thought· 6n1 a: moral question that
·we should benefit by these roads and I answered it by saying
·that taxes si.l'fficient to ·pay· forrthem had already been .col·
· ·
lected hi the town.

.· Mr. Crounse: Same objection.
· · 90Q:· Do ·yon· regard· the· construction of the. road by the

contractor as an invasion q~ the sovereign rights of the town
council?
.
.· . . .
A. I would. say they were-·usnrP!n·g· the autl~ority of· the
.town· council.
-- . · . ·
·
'
..91Q. !The town council was: then .. derelict in· the perforni·ari.ce_of its duties in ·permitting that' to be donet
A. That· seems to· be· the" case. · ·
· · ··
. · Neitl~er\Mr.! Farr 'nor -Nir: Crounse desired to question tlie
· witness· further:·
· ·
. ,;
~~

. 4~d ~u:rther: the ·deponent sayeth not.
L. P. DANIEL, Witness.

;:

page 79

t

GEORGE W. ··H·AWXHURST,
recalled, deposes and says as follows : _
l.

: By·. Mr.· Crounse:
.
.
-12·Q. I ·ncnv' hand you a· bo(Jk' marked '' Re~ord'' and will
ask you 'to identify this book and state in the· record what it •
is. .
. .
.A.~- It is .the· minutes
the procee4ings .(!f ~the town coup-

of

cil.
· ·
·
···- '
, '
..
· · 13Q. Ar~ ·you 'lis •the clerk bf the towrf ·"Council ·and of. the
t<nVn:
Falls Church;' the:keepe:r pf:. t4ese· r.e.co:w;4sf ...
A.- Yes.
., · ·' ... · ~
·
- · l4Q.·· I·will' :ask yon :to·look a.t ·pa-ge· 2~7 ·in· said- bopk. a1~d
t~ll me what that is a record 6f~ .· , . .
,, ~ 'A. That·is a record··of the· meeting of the to'wn council of
·Aptil7, 1927. ·It is a· record and. transcript of.the minu~s
··'of what' W'as ·done.
·
·15Q. Who ·made ·this ·record? ·.
.
. .
. ~ .
·A.· The mayor -of ·the town; ·1 w~s .11-ot. present t~at nigl~t.
16Q. But you keep the record yourself?

of

.

.
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A. Yes.
17Q. Who sends out the notices of meetings of the town
council, both regular and special?
A. I do,· as clerk.
l SQ. Do you recall the sending out of a notice with respect
to the meeting held April 7, 19271

Mr. Farr:- Question objected to, the record being the best
evidence and the only evidence.

A. I notified the members of the council of the meeting
a.fter receiving the call from the mayor.
l9Q. What was the nature of that call from the mayor~
Mr. Farr: Same objection.
A. It was signed by three members of the cotmcil and
the mayor.
20Q. Have you that paper' ·

page 80}

A. I presume it is among the papers at the office.
21Q. Will you make an examination of your office and see
if you can locate the paper which you state was filed with
you?
~
A. I will.
22Q. vVill you :file a copy of that particular paper as a part
of your deposition in this case?
A. Yes, if I find it.
23Q. Were you hi attendatlce at the meeting held April 7,
1927?
A. I was not.
!
24Q. You were ill at that time?
A. Yes.
25Q. Did you authorize someone to act in your behalf~
A. I asked the mayor to appoint someone in my place.
~-

Direct examination ended.
Counsel for the defendant, without waiving the ohjectious,
proceeded with the cross examination as follo,vs:
BY Mr. Farr:
·26Q ..These minutes have never been signed?
.
A. No, l wrote it up but the mayor has not signed it ye~.
27Q. And not signed by the clerk either Y
A. No, sir; I was not present.
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Neither Mr. Farr nor Mr. Crounse desired to nuestion the
\vitness further.
··
R. C. L. MONCURE,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
By Mr. Crounse:
lQ. Please state your name, age, residence and occupationf
A. R. C. L. ::1\'Ioncure; 24 years; East Falls Churcl:, Virginia; automobile dealer.
2Q. Do y{)u hold any official position in the town of Falls
Church?
page 81 ~ A. I am mayor of the town.
3Q. For what length of time have you occupied
that position¥
A. Since the March election.
. 4Q. March, 1927?
A. YeR.
5Q. As the mayor of the town of Falls Church. will you
state how the meetings of the town council, both regular and
special, are called?

Mr. Farr: Objection made, as the town charter provides
the method of calling the meetings.
A. The town charter provides the method of calling the
meetings. The regular meetings are held on the second 1\l onday of each month, and the special meetings are held npon
call of three members of the· council.
6Q. You say that the regular meetings are fixed by law
in. the town charter, and the special meetings are called by at
least three members of the town council?
·
A. Yes, that is correct.
7Q. And by whom are such special meetings Palled?
A. By any three of the members of the town council.
SQ. And to whom is the notice given, calling such a meeting?
·
Mr. Farr: Same objection.
A. Notices are sent to the members of the council. If a
member of the col.1ncil is not at home, the notice is left with
au adult member of the family.
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9Q. What I am asking you is if the notice calling for the
special meeting is signed by three members of the town council and to whom is that notice sent originally?

Mr. Farr: Same objection.
·A. A call for a special meeting is signed by thrP.e members
of the council. Upon this calllOQ. With whom is that filed?
page 82} A. With the town clerk. Upon this call, notices
are sent out to members of the town council.
llQ. I will ask you whether a call was made for a meeting of the to'vn council with a view. to considering the question of opposing a levy by the Board of Supervisors of Fairfax County, Virginia, for the purpose of paying the interest
and creating a sinking fund on a $262,000 bonded indebtedness, the proceeds of which were used for the construction
of two roads, one from Falls Church to Annandale and the
other from Annandale to Bailey's Crossroads Y
Mr. Farr: The question is ol1jected to as calling for hearsay, as if such a notice be extant it is a part of the records
of the town and speaks for itself and can be neither added
to nor detracted from by oral testimony.
A. There was.
12Q. By whom was that call signed~
the council?

What members of

lVIr. Farr: Same objection.
A. I can only remember definitely that three members of
the town council did sign the call. That it was regularly
signed.
13Q. You do not recall the names t
A. No, sir.
14Q. To your knowledge, were notices sent out in reference to that call to the members of the town council? ·
A. I have not been there long] 5Q. Who sent such notices out?
A. I was entirely acquainted with the call·for the special
nteetiug and was in favor of it.
l 6Q. In response to this call' was there a meeting of the
town council held?
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Mr. Farr: Same objection.
page :83 ~

A. There was.
17Q. When was it heldY

Mr. Farr: Same objection.
A. I took the minutes myself and I might ask to refresh
my memory from the minutes themselves.
18Q. I will ask you to look at page 227 and tell me whether
or not that record is in your handwriting!·
A. It is not in my handwriting, but I took these minutes.
I read them to Mr. Hawxhurst because I thought possibly }l(l
cott.ld not ·get them. I gave copies of the minutes I took i"o
Mr. Hawxhurst. I have checked these minutes and they are
accurate.
19Q. Have you checked the minutes of the meeting of April
7, 1927Y
A. Immediately after, yes.
.
20Q. I will ask you to state whether those minutes set forth
correctly what took place at the meeting held on April 7,
1927¥
lVIr. Farr: Question objected to on the ground that the
n1inutes speak for themselves and this witness or no othBr
witness can add thereto or detract therefrom.
A. They do.
21Q. What councilmen were present at the meeting of April
7, 1927!

Mr. Farr: Same objection.
A. l'Ir. Kendrick, Mr. Daniel, Mr. Westcott, Miss Gundry,
and I presiding as mayor.
22Q. On whose motion was the action set forth· in said
·minutes, taken!
·
Mr. Farr: Same objection.
A. Mr. Daniel.
Direct examination ended.

•,

I
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Counsel for the defendant, without waiving the objections,
proceeded with the cross examination as follows :
page 84. }- By Mr. Farr :
23Q. ·You were elected to fill a vacancy, were you
notf
~. Yes, sir.
.
24Q. How long have you been a member of the council f
A. I have simply been mayor and not a member of the
council. I was not a member of the council 'before at all.
25Q. Your first official act, then, was to preside over the
alleged special meeting of April 7, 1927 f
A. No, sir; that is not correct. I presided over the bal~nce of the meeting after Mr. Green resigned, and I took
office at the ~larch meeting.
26Q. When did you qualify 1
A. The night of my election.
27Q.. You, of your own knowledge, know nothing about the
facts in connection with the election for the bond issue? You
were in :Florida?
A. I think that is correct.
Neither ~Ir. Farr nor Mr. Crounse desired to question
the witness further.
GEORGE W. HAvVXHURST,
recalled, deposes and says as follows:

By Mr. Crounse:
28Q. Will you file a copy of the minutes of the meeting of
~April 7, 1927, as they appear in the record of the town council, as a part of your testimony~
A. YeR.
J.\IIr. Farr: No objection is made to the filing of the copy
of the said alleged minutes with the understanding that the
copy is to conclude in the same manner as the minutes, to'~it:

'' ............ , Chairman.

. ... . . .. . . .. .'

Mayor .

Clerk sick. 1\iayor took minutes.''
Neither Mr. Farr nor Mr. Crounse desired to question
the witness further.
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J. F. HAVERTY,
a witness of lawful age,- being first duly sworn,
deposes and says as follows:
By. Mr. Crounse:
1Q. Please state your name, age, residence and occupa.
.
tion 1
A. J. F. Haverty; 49 years; Falls Church, Virginia; Claim
Division of the General Accounting Office, Government
service.
2Q. Do you at this time occupy any official position in the
town of Falls Church Y
A. I do not.
3Q. Have you formerly occupied an official office in the
town of Falls Church Y
A. I have."
4Q. What position?
A. Clerk and treasurer of the town of Falls Church.
5Q. Were you clerk and treasurer of the town of Falls
Church during the year 1924?
A. I was.
6Q.. And with respect to 1925 f
A. The same, continuing in office until December 1st, 1926.
7Q. I will ask you whether any time during the year 1924,
to your knowledge, a petition was filed with the town council
of the town of Falls Church, of which you were then clerk,
signed by one-fourth of the resident freeholders of the town,
calling for an election for the issuance of bonds for the purJlose of building a road running from the town · of Falls
Church to Annandale and from Annandale to Bailey's Crossroads?
Mr. Farr: Question objected to on the ground that it is
in1material to the issue in this cause as to whether such petition was or was not filed.
A. There was no such petition filed with me as clerk of
the council at the time you mention or at any other
page 86 ~ time.
8Q. Was there any election, to your .knowledge,
called by the town council of the town of Falls Church for
the purpose of permitting the qualified voters to express
their opinion or sanction with respect to the issuance of
l>onds for the purpose of building a road from Falls Church
to Annandale and from Annandale to Bailey's Crossroads Y
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Mr. Farr: S'ame objection.
A. No such election was ever called by the council of Falls
Church or held under the authority of the council of Falls
tChurch lor that purpose.
·
·

9Q. Has the town council of Falls Church, to your knowledge, ever, by resolution pass.ed at either a regular or special
meeting, taken any action ratifying or confirming the election
lwld, under which said bonds were . issued and authorizing
the levy of any tax within the town of Falls Church to -pay
the interest and create a sinking fund to retire said bondsf
Mr. Farr: Question objected to on the ground that no such
action on the part of the town council was .either requisite
or required to be taken and that the town council had no authority in the premises to eith~r ratify or reject said election and is. without authority either by virtue of its charter
or by the laws of this State to levy such tax, and that said
council is further ·without authority to object to said tax or to
institute any proceedings attaddng the same; anil the further
objection that this question calls for the opinion and condusion of the· witness as the records of the town council
speak for themselves and cannot be added to or detracted
from.
A. During my incumbency as town clerk, the council. of
Falls Church took no action with reference to the bond issue
for the roads referred to in the question.
lOQ. When your term of office as town clerk expired, who
succeeded you f
vage 87 t A. George W. Hawxhurst.
llQ. And that was on the first of December,
1926?
A. Yes.

Mr. Farr: The records will show on what date Mr. Haverty retired as to'vn · clerk and on what date .his successor
'vas appointed and qualified. · ·
. · ...
· 12Q. If ·the limit to 'vhich bonds· _ID;ay be issued is 15 per

centum of the taxable property in· Falls Church Magisterial

·District, and in fixing the amount ·of ~o11:ds to be issued, all
taxable p1·operty in the town of Falls Church was considered;
what have you to say as to the impairment of the credit of
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the town of Falls Church in the issuance of bonds in the sum
of $262,000 for the improvement of the road from Falls
·Church to Annandale a11d from Annandale to Bailey's Crossroads!Mr. Farr: Question is objected to as being predicated on
an. incorrect statement of the law; as being argumentative;
and as calling for the conclusion of this witness who adnli~tedly is not qualified to speak on the subject matter presented in said question.

- A. In answering that question I would say that the taxable
property. of Falls Church being made liable for taxes to the
extent of money required to retire the bond issue would and
does impose an expenditure of money by the citizens and
propertyholders of the town in addition· to the regular corporate expenditures which the town has to meet as a corporation, and to the extent that the property of the town is
thus burdened with the road bond tax, it, therefore, operate~
to impair the credit and ability of the corporation to finance
its own corporate affairs.
13Q. If the limit to which bonds may be issued by the town
of Falls Church is 15 per centum of the taxable property
within said town, and the $262,000 bond issue alpage 88 ~ ready placed by the County of Fairfax has consumed a portion of such limitation, what would you
say with respect to the issuance of said bonds in Falls Church
1nagisterial district as to whether it would or would not impair the credit of the town of Falls Church as a body politic
and corporate!
Mr. Farr: Same objection..
A. Assuming that the bond issue of 15 per cent levied fot:
the purpose of constructing a road in the magisterial district
of Falls Church operates to reduce the percentage available
by the town council for the issuance of its own corporate
l•onds, then sucl1 a situation would undoubtedly tend to materially reduce the resources of the town of Fans Church in
the matter of issuance of bonds for their own purposes.
14Q. What effect would this have on the ability of the
town of Falls Church to raise the necessary funds to establish, construct and maintain its own roads, streets, alleys and
sidewalks¥
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Mr. Farr: Same objection.
A. Do you .mean a bond issue for that purpose 1
15Q. Yes.
A. The assessed valuation of the property in Falls Church,
particularly that portion of Falls Church lying within Fairfax County, is· not sufficient, after being reduced by 15 per
cent, to enable the town council to issue scarcely any bonds
for the purposes you have named.
.
l6Q. If the issuance of the bonds in Falls Church magisterial district of Fairfax County is not 15 per centum of the
taxable value of the property located within the said magisterial district and the corporate Iinilts of the town of Falls
Church, to what extent then would the credit of the town of
F,alls Church be impaired by the issuance and sale of. the
.$262,000 bond issue!
Mr. Farr: Same objection.
~

A. Your question is based upon if this amount
of bond issue is not 15 per cent 1
16Q.. Yes.
A. Then the same effect would be had upon the resources
of the town of Falls Church to the extent of this bond issue
in that ratio of the percentage the bond issue would bear to
the property. The ability of the town would be impaired in
so far as its own percentage rate might be decreased by the
issuance of the outside district road bonds.

page 89

Mr. Farr: J\tlotion is made to strike and exclude all of the
testimony of this witness ·as being immaterial and having no
bearing on the issue in this cause.
Counsel for defendant, without waiving said motion, proceeded with the cross examination as follo,vs:
17Q. Did you understand that Falls Church has issued
any road bonds~
A. Falls Church magisterial district?
18Q. Yes.
·
A. I do not so understand that the district itself has issued bonds. ·I am not, in fact, familiar with the issuing
body, but I do understand the money that was received from
the sale of the bonds was used for the purpose of constructing the roads that have been referred to, and the property,
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real and personal, within the magisterial district of Falls
Church is liable for the redemptlon·of those bonds,-payment
of taxes to redeem those bonds.
19Q. In what 'vay does the issuance of county bonds impair the credit· and integrity of the town of Falls Church
for issuing its corporate bonds¥
·
A. That is a Question I have. not delved into. I understand
· since my presence here that it seems to be the
page 90 r question in controversy, that is to say) that the
issuance of these outside bonds does reduce the
bonding ability of the town of Falls Church. Now, I am not
lawyer enough to answer your question as in what way. The
questions addressed to me have been on the assumption that
this was a fact, and I have answered the questions ac.cord~
il~gly, based on that assumption.
20Q. Don't you know that any bonding house buying the
corporate bonds of the town of F'alls Church would only inquire into the amount of bonds· heretofore issued by the
town of Falls ·Church¥
A. Yes, that would~be my conception of what the bonding
companies 'vould inqu_ire into first. I might add that the
readiness with which bonds might be sold and the price they
would bring would be 'determined by th~ ability of the taxpayers to pay, and in that- respect the burden of taxation,
coming from whatever source it might come, would operate
against the saleability of the bonds issued by the town.
21Q. By the ·same token then, the certificates of State
indebtedness issueP, by the, State of Virginia would to the
same extent impair the credit of the town of Falls Church?
A. In a remote degree~
22Q. TheoreticaJly and· practically it would be the same?
A. Yes, if my supposition is c.orrect as to the ability of
the town to pay 'vith reference to this bond issue, the same
proposition would· go ·further' and ·embrace· said bonds as
. 'veil.
23Q. Have you any k.nowledge yourself of the petition
signed by. residents of' this town asking for the calling of ·this
election?
A. Yes.
24Q. I-Iave you any knowledge of the election?
A. ·I was a:ware·that the election was going on,
pnge 91 ~ although I did not vote in that election.
25Q. -Would you say that in an election held in
the town; by virtue of this particular petition, that if 302
votes, as appears from the certificate of the commissioner~
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of that election, were cast in the town that any appreciable
ntajority were from residents in Falls Church magisterial
district?
.
A. I would say that if there were 302 votes cast at that
election that more than 80 per cent of the votes would necessarily be cast by citizens residing outside of the town of Falls .
.Church, for the reason that the portion of the tpwn of Falls
Church lying within Fairfax County has a very limited number of voters. While I do not know positively, yet it was
n1y understanding that not more than· a dozen citizens of the
to,vu of Falls Church voted in the election at all.
26Q. Did you sign the petition asking for the calling of
the election?
~fr. Crounse: I object until the petition is shown to the
l\itness and· he may inspect it.

A. I have no recollection of signing it.
27 Q. I hand you the petition and ask if your name appears
thereon?
A. ~{y recollection is wrong. My name and that of my
wife are both on here.
. 28Q. Did you not know when you signed that petition that
you submitted yourself to the jurisdiction of the court and.
were bound by the court order directing that this election be
held, and the court order directing that these bonds be isst~ed ~
I

1\fr. Crounse: I object to the question as irrelevant and.
in1material. If the la'v is as contended in this petition, an
order by the court could have no effect on this witness.
page 92 } . A. I did know. I read the petition and I know
at that time that I, as a citizen and taxpayer of
Pnirfax County, was asking the court to authoriz~ ·t~e elecfj on to be held.
·~: ~:d 1 1>.
29Q. Did you interpose any objction ·.to the final order
entered by the Circuit Court of Fairfax County, Virginia,
directing the issuance of these particular bonds?
;•

~{r.

Crounse: Question objected to as irrelevant and im•
material.
A. I did not.
30Q. Did you interpose any objection to the construction

0
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of that portion of the road within the town of Falls Church!
Mr. Crounse : Same objection.

- A. No objection was made by me to the order authorizing
the road to be built or the actual building of it.
31Q. Did you ever interpose any protest as to the tax
thereby necessitated!
A. I did not.

Neither Mr. Farr nor Mr. Crounse desired to question
·the witness further.

- And further the deponent sayeth not.

J. F. HAVERTY, Witness..
J'

•

TOWNSEND 0. MARR,
·a witness of lawful age, being first duly sworn,. deposes and
:Says as follows :

By ~Ir. Crounse:
lQ. Please state your name, age, residence and occupation!
A. Townsend 0. Marr; 55 years; Falls Church, Virginia;
painter.
2Q. In what magisterial district in Fairfax County do you
reside?
A. At the present time, Providence District. ·
3Q. In what magisterial district did you reside in s·eptem her, 1924 f
A. I cannot remember whether I was in Falls
page 93 ~ Church District or Providence District. I own
property in both districts.
4Q. Did. you vote in the election 'held in November, 1924,
'Oll the question of whether bonds should be issued to construct a road running from Falls Church to Annandale and
from Annandale to Bailey's Crossroads¥
A. I did.
5Q.. Did you sign a petition requesting that such election
be held?
A. I think not.
6Q. When you requested to participate in that election was
·nny statement made to you with reference. to whether the
issuance of these bonds would have any effect on the in-
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creasing of your taxes on property located in Falls Church 1
Mr. Farr: Objection is made that it is immaterial what
statements, if any, were made to the witness, either pro or con,
ou. the question of the effect of the issuance of said bonds.
-~rhe witness was charged with notice of the statutory provisions and there 'vas no one in authority authorized to make
·any statement as to the effect the issuance of said bonds
'vould have upon the individual taxpayer. .
Mr. Crounse: In reply to counsel's statement, counsel for
the complainant desires to state that it has heeL. contended
here that these bonds were authorized to be issued, to a large
-extent, by the votes of the residents of Falls Church who
participated in said election, and it is the purpose of this
question to sho'v that those voters who participated in said
eJection were expressly told that the issuance of said bonds
would not in any wise affect them in their property rights or
in respect to their taxes.
A. Yes, I was told that our taxes would not be increased.
lJage 94 }

Counsel for the defendant, without waiving the
objections, proceeded with the cross examination
as follows:
By Mr. Farr:
7Q. Who told you that, l£r. ~Iarr 1
A. A man by the name of Slade.
SQ. A.nd he told you what?
A. He told me that if we voted in favor of the bonds being
issued, our taxes 'vould not be increased any.
HQ. You kno,v, when you issue bonds, that you are borrowing money 1
A. I suppose that is what they are for.
lOQ. Did you. ever borrow any money that you did not have
to pay back?
A. No, I never did.
Neither 1Yir. Farr nor Mr. Crounse desired to question the
witness further .
.And further the deponent sayeth not.

i._

TOWNSEND 0 .. ~IARR, Witness.

134

Supreme Court of. Appeal_ of Virginia.

WILLIAM H. ROGERS,
a witness of lawful age, being first duly sworn, deposes and
~ays as follows :
By Mr. Crounse: .
lQ. Please state your name, age, residence and occuinlti@!
.
A. William H. Rogers; 60 years; :H'alls Church, Virginia ;
Contractor and builder.
2Q.. For what length of time have you been a resident of
·the town of Falls Church'
A .....t\.bout twenty years.
3Q. Do you hold any official position in the town of !Palls
Church at the present time Y
A. No.
4Q. Assuming for purposes of this question that the limit
to which bonds can be issued by the town of Falls Church is
15 per cent of the taxable property, real and pe;~·.
page 95 ~ sonal, within the corporate limits of said town,
and that bonds have already been issued by the
Hoard of Supervisors of Fairfax County for the sum of $262,000 to build a road from Falls Church to Annandale and from
Annandale to Bailey's Crossroads, and that a tax had beeu
levied in Falls Church ~1agisterial District, including the
town of Falls Church, to pay the inter~st and create a sinking fund to liquidate said bonded indebtedness, what effect,
if any, would such action by the Board of Supervisors oi.~
Fairfax County have on .the credit of the town of Falls
Church!
Mr. Farr: The same objections heretofore interposed to
similar testimony of other witnesses are again renewed, both
to this question and to questions along similar lines.
A. Not being very well posted on such matters, it seems
to me that I could not very 'veil answer that, because the way
I understand it the valuation of the whole district would
have to be taken into consideration and then what proportion we would be liable for. As the conditions are now~ it
1vould seem to me that we are bonded to our limit and our
taxation here seems to be a confiscation of our property.
- 5Q. Do you know the. rate of levy within the corporate
Hmits of the town of Falls Church made by the Board of
Supervisors of Fairfax County to pay the interest and ereate
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.a sinking flmd to retire the $262,000 bonded indebtedness referred to?
A. No, I do not know that.
6Q. If the total bonds that may be issued by the to~vn of
Falls Church for the purpose of establishing, constructing
and maintaining its roads, streets, alleys and sidewalks is
1ifteen per centum of the taxable property, real and personal, situated within the corporate limits of said town, and
the Board of Supervisors of Fairfax County has
page 96 ~ already issued bonds to the extent of $262,000 for
.the purpose of constructing roadways from Falls
Church to Annandale and from Annandale to Bailey's .Crossroads, and in fixing the amount of said bonded indebtedness
to be issued, the taxable property within the corporate limits
of the town of Falls Church was taken into consideration~
·what, in your opinion, is the effect on the credit of the town
of Falls Church if the maximum amount of bonds that may
be issued by said town for the purposes mentioned is 18 per
·ecnt of the said taxable propertyf
A. The way that I have understood our bonding ability
hore in the town of Falls Church, that would leave us about
three per cent to our credit to issue other bonds. That would
not be a great deal.

Direct examination ended.
Counsel for the defendant, without waiving the objections,
proceeded with the cross examination as follows:

Bv ~Ir. Farr:
"'7Q. In what part of the town do you live 7
A. In the 'vest end of the town.
SQ. In Providence ·District?
·
A. No, I live in Falls Church District.
9Q. Just over the line?
A .. No, I am some distance from the line-about three
squares.
lOQ. The town of Falls Church embraces a portion of the·
County of Arlington, a portion of the Falls Church Magisterial District, and a portion of Providence Magisterial District, does it not! ·
A. That is correct, I believe.
llQ. The portion of Falls Church District is a. ve~y small
part of the town, is it notY .
.
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page 97 ~

A. I do not just exactly know what portion that
would be. It is possibly a little more than onethird of it, I guess.
12Q. You kn.ow that nobody except those of the citizens
residing in that portion of the town of Falls Church within
the limits of the Falls Church Magisterial District are taxed
in connection with these bonds, do you not 1
A. I would not think they were.
13Q. And, therefore, all of the rest of the area of the
tow~ of Falls Church is in no wise affected by these bonds!
A. No, I don't understand it that way. That would not
work out the way I would think. When we would get a bond
ir-::sue I think that would work different. In that case it would
affect us all.
14Q. S'o that you understand that these bonds are a lien·
on all of the property of the town of Falls Church, both withiu Fairfax County and Arlington County Y
A. Well, I should think it wo~ld be if we would want to
get any loan of our own in the corporation.
.:
15Q. You understand that they are issued as town bonds f
A. No.
16Q. vVhat is your understanding as to the character of
the bonds¥
A. It is a district bond, but if we want to get other bonds
that would be a detriment to us.
17Q. Don't you .know that these are county bonds and not
district bonds?
A. Yes, but we in the district are liable for them, too.
18Q. Don't you know that if the Falls Church District and
-the portion of the Falls Church District in the town were
·not primarily taxed for those bonds that the whole of the
citizenship of the county would be taxed t
A. Outside of that district I do not suppose
page 98 ~ would, but still when we want bonds of our own,
that district 'vould be figured in with t.he burden.
19Q. Is thaf just your thought, or have you received any
definite information 1
A. No, I have never heard anything about it. That is my
imagination.
Neither Mr. Farr nor ~{r. Crounse desired to question
the witness further.
And further the deponent sayeth not.
WILLIAM H. ROGERS, 'Vitness.
./
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J AJ\iE.S E. SCOTT,
a 'vitness of lawful age, being ·first duly sworn, deposes and

says as follows:
-.

By ~Ir. Crounse:
lQ. Please state your name, age, residence and occupation?
A. James E. Scott; 37 years; Falls Church, Virginia; Executive Officer of the United States Forest Service.
2Q. How long have you been a resident of Falls Church f
A. Since August, 1922.
3Q. Did you participate in an election held jn the town
of Falls Church, November 4th, 1924, in conne~tion with the
issuance of CQunty bonds for the improvement of the road
from Falls Church to Annandale and from Annandale to
Builey's Crossroads?
A. Yes.
4~ Did you sign a petition requesting the judge to ca!l
such election 1
A. No.
5Q. At the time you participated in such election, was any
statement made to you 'vith respect to the increasing of your
taxes, or what e'ffect the issuance of the bonds would have
on your taxes 1
Mr. Farr: Question objected to on the ground that no
statement either pro or con on the question of
page 99 } the effect. of the issuance of such bonrls on the tax
bills of the individual citizens is rna terial, as no
one in authority could make any such statements and further
tll«? witness was charged with notice of the statutory provisions.
A. Yes.
6Q. What statement was made to you?
A. The statement was made to me at the polls that the
people of the town of Falls Church were giv(;\n, through
this election, an opportunity to help the people outside of
tl1e town to get this very necessary road, and that to vote
in favor of this bond issue would not in any way affect our
taxes.
Counsel for the defendant, without waiving the objections1
proceeded with the cross examination as follows:
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Bv Mr. Farr:
"'7Q. In what part of the town do you reside?
A. I live on Great Falls S'treet north of the Washington-.
Virginia Railway car line.
·
8Q. Within the limits of Fairfax County T
A. Yes.
9Q. Who made this statement that you testified to?
A. I cannot identify the person. I do not know who the
person was.
1OQ.. It did not make much of an impression on your
· rnind?
A. Sufficient impression that I voted for the bond issue.
llQ. And you believed someone that you did not know?
A. It was a direct statement.
1.2Q. And you depended on that, although you did not know
·the man and cannot now recall him OJ
A. Yes.
13Q. Are you sure it was a man or a lady?
A. A lady.
14Q. And you cannot at this date recall her
page 100
name7
A. No.
15Q. She told you that all she 'vanted done was for the
citizens of the town to help the people in the district¥
A. Yes.
16Q. How were you going· to help them?
A. Through this vote in favor of the bond which she gave
·me to understand was to be issued by the county.
17Q. And you were in no wise to be charged with the· re:.
sponsibility in connection with these bonds?
A. Yes.
18Q. And as an intelligent man you believed you could
participate in an election and have bonds issued and not be
charged with the payment thereof?
A. As a citizen ·of the county I recognized that every obligation placed on the county placed an obligation on me.
That the county as -a whole would have to pay off this bond
~sua
- 19Q. Your- opinion -was that every citizen in Fairfax
·County would be charged with the payment of this bond is~me? .
A. Yes. I understood the bond issue was a county bond
iHsue lying against all property iq the county and I expected
it to appear in tlie county tax bill, but not as a charge against
a restricted po.rtion of the county.

t
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. 20Q. Do you know that similar bond issues have been had
in Mount V en1on District, Providence District and Drainsville District for road improvements hi those respective districts and that the citizens of those districts are primarily
taxed for the road improvements ih that district?

Mr. Crounse: Objected to as irrelevenat and immaterial.
Wl1at bonds were issued and 'vhat towns were taxed are not
p(~rtinent to the issue in this cause.
page 101 }

A. I do know that now, yes. I ilid not know
it then, however.
21Q. And as a result of that, the tax burdens are equally
distributed among the districts in the proportion to which
they derive the benefit?
.A. I cannot answer that.

l\{r. Crounse: Question objected to as irrelevant and im~
material.
·
22Q. Don't yon k!;lOW that all you are paying is the county
tax in connection with these bonds Y
A. It is a special tax that is assessed only against the
property within this district.
23Q. After participating in the election and getting just
exactly 'vhat you requested, namely, the issuance of these
bonds for the construction of these roads,-don't you feel any
responsibility to_ pay your part of that indebtedness?
A. No, I don't believe I do.

l\fr. Crounse: Question objected. to as irrelevanfand.immaterial.
24Q. Nothing has been done by authority, of the court. or
the Board of .Supervisors of this county excepf·what the
people of the town of Falls _Church and Falls Church .M-agi~~
tm·ial District requested to be done. By their vote bonds were
issued and sold and the very roads ·you voted for were constructed. On that basis, don't you feel, as a citizen, that you
-are in any way responsible for· the payment of your part ~f
the taxf
·

Mr. Crounse: The question is objected to as argumentative, irrelevant and immaterial, and further, that what ~his
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witness may feel as an individual has nothing to do with the
rights of the town of Falls Church.

A. My answer is "no" because I believe that the authorities who ordered and conducted the election caused me as a
.
citizen to take an illegal aetion. There was not
page 102. ~ a proper legal basis for the election or my participation in the election in the first place. My
be-lief is that the incorporated town of Falls ·Church is within it!3elf a road district and should. not participate in any
election for roads outside of the town or participate in paying for such roads, for the reason that 've maintain and pay
for our own road system without assistance from any other
unit of the county· and to participate and pay for both in
double taxation.
25Q. Which one of the authorities mislead yon f Yon have
not been able to tell me the name of some lady whereby you
voted for these bonds.
A. Indirectly the authorities who ordered the election and
allowed l!le to participate therein.
26Q. Don't you know that under the law no election could
have been directed by the court without a petition from the
citizens and taxpayers of Falls Church District, including
those residing in the town of Falls Church!
A. No.
Mr. Crounse: Question objected to as not being a correct
statement of the law.
27Q. I hand yon Exhibit ''A'' of the bill of complaint and
ask you if you heard of that particular paper before¥
A. Yes, I have recently on a number of occasions.
28Q. Mr. Daniel has testified in this case and at my request enumerated the name-s of the signers of that petition
.residing in the town of Falls Church and as I recall his testimony there "rere fifty-seven residents of this town who
·sig"Ded that petHion. Now my question is that with that
petition as a basis for the first action taken, namely, the direction for the holding of the election, with the election held,
with the report of the commissioners showing that the residents of the town voted favorably for the bon.d
jpage 103 ~ issue, and the court ordered directly as a result
of that election, the issuance of tl1~se bonds,
don't you feel a:ily responsibility as a citizen of the town to
pay your pro rata part of the increased tax thereby caused Y
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J\tfr. Crounse: Question objected to as irrelevant. and immaterial and further that there is nothing in this record to
show that the judge of the Circuit Court in ordering the
election knew that the individuals who signed the petition as
being voters of the Falls Church Magisterial District lived
inside of the corporate limits of the town of Falls· Church, and
further that whatever this witness may feel with_ respect to
the payment of taxes by him as an individual cannot in any
wise prejudice the rights of the town of Falls Church.
.A. No, becnuse granting. all the commonwealt1t attorney
has stated in his question is irue, on just as good legal basis
the la"~ and the rourts have imposed on me other obligations
in the way of taxation which should ~xclude the addition of
SlWh burdens as this. I live in the incorporated town of ].,ails
Church and am compelled to participate in the upkeep and
n1aintenance of an extensive road and street system and am
taxed heavily for it. ~Phe people outside of this town in the
l~emainder of the ],ails Chureh l\f.agisterial District do not
share in that expense at all, and for that reason I do not feel
any responsibility for sharing in the cost of such roads as
might be built outside of the town.
29Q. You don't fePl any responsibility by your participation in the election and by having the very request you made
granted!
.1\... No.
30Q. Do you lo1ow that it is not material, as in the event
these taxes are not paid by the portion of the citizens of the
town of ];ails Church within the Falls Church District and
those others 'vithin tl1e Falls Church District, you will be
assessed with the county tax for that payment Y
page 104} A. I do not know that.
Mr. Farr: That is the law.
!ir. Crounse: Same objection.
Neither Mr. Farr nor Mr. Crounse desired to question the
·witness further.
A.nd further the deponent sayeth not.
J A}.!ES E. SCOTT, Witness.
lYir. Crounse: At this time we have present the mayor of
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the town of Falls Church and the clerk of the tcwn of Falls
·Ohurch. The testimony in this record by the mayor shows
that the minute appearing on page 227 of the records of the
town of Falls Church was prepared by him and copied into
this book and that he has checked it or compared it and finds
it to be a correct statement of the proceedings which ·took
place on April 7, 1927, at a special meeting of the town council called to consider the question of authorizing L. P. Daniel
to file this proceeding, and we now offer to sign the minutes
of the said meeting of the town council by the mayor of the
town acting at that time who is now present, and tP.e clerk
ot' the towu council who is now present, so as to complete the
-records of the proceedings of that date, said minutes to be
signed and effective as of the date the said meeting was
held.
Mr. Farr: I object to any change or alteration or any additions to be made to what was vouched here as the minutes
of the meeting of April 7, 1927, and request that no such
change be made, but that the copy of the minutes, unsigned
and in their present shape, ·be filed as an exhibit with the
t<-stimony of l\!Ir. George W. Hawxhurst, the present clerk of
the town council, as heretofore stated would be done. There
is nothing to show that the said minutes were approved at
a subsequent meeting of the council, and the gentlemen now
offering to sign the same are certainly uo'v without authority
so do to.

GEORGE vV. I-IAWXHURST,
upon being again recalled, deposes and says as follows:
By lvlr. Crounse:
28Q. I will ask you to look at page 229 of the
re~ords of the town of Falls Church purporting to
· · be the minutes of a meeting of the town council held on April
11, 1927, and ask you if a regular meeting of the town council was held on that date as set forth in the record Y
A. Yes.
29Q. Were the minutes of the special meeting held on .A.pril
7, 1927, read at that meeting of the town council held on
April 11, 1927?
page 105 ~

~ir. Farr: Question objected to. The minutes speak for
themselves and are not subject to explanation by this witness
or any other witness.
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A. They were read and approved. I was present and
them.

rt~ad

Counsel for the complainant offered in evidence that part
of the minutes of the meeting of April11, 1927, oho~ing the
approval of the minutes of the special meeting of April 7,
1927.
.
Counsel for the defendant, without waiving the objections,
proceeded with the cross examination as follows:
By J\tfr. Farr:
·30Q. You kno'v nothing about the minutes of the meeting
of April 7, 1927?
A. No, only as the mayor reported them to me.
31Q. Did you transcribe that minute on that bookY
A. Yes.
32Q. From what did you transcribe itt
A. From the mayor's report.
33Q. Written or oral Y
A. Principally oral.

Neither ~lr. Farr nor Mr. Crounse desired to question the
''tit.ness further.
And further the deponent sayeth not.
GEORGE W. HAWXHURS'T, Witness.

R. C. L. 1viONCURE,
upon being recalled, deposes and says as follows:
By Mr. Crounse:
28Q·. Were you present at the 'meeting of the
page 106 } town council held on April 11, 1927 Y ·
A. Yes.
29Q. Was that a regular meeting of the town council Y
·A. It was.
30Q. Were the minutes of the former special meeting of
April 7, 1927, read at that meeting and approved!
A. They were read and approved.

Counsel for the defendant proceeded with the cross examination as follows:
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By Mr. Farr:
31Q. You were not connected with the council at all prior
to April 7, 19271
_
A. Yes, I qualified the night of my election.
32Q.. Were you clerk and mayor of the meeting of April
7th·¥
A. Acting clerk.
33.Q. Why was :r;1ot this matte-r postponed until the regular
meeting held on April 11th~
A. As I understand it, it was necessary that we take immediate action in order to prevent this levy, as we term it
illegal asse_ssment or levy, from going on, and we had to prepar~: the case.
34Q. You reside within that portion of the town situated
iu Ar Iington County'
A .. Yes..
35Q. And are not in any way affected by this tax¥
A. I think I am.
B6Q;. Do you pay any parl of itT
A. I do not pay any part of this particular t:1x, but I am
affected by it.
.
37Q. If you do not pay any part of it, how are
pa.ge 107 ~ yon affected by it f
A. The result.
Neither J\{r. Farr nor Mr. Crounse desired to question the
witness further.
.A.nd further the depone11t sayeth not.
R. C. L. MONCURE, Witness.
By consent of counsel representing .complainant and defendant, and now entered of record, it is agreecl t11at the
stenographer may sign the names of the witnesses to the testimony heretofore given by them to have the same force and
.&ff'ect as if said testimony had been signed by said witnesses
in person-

State of Virginia,
County of Fairfax, to-wit:

J, M. E. Church, a notary public in and for the said county
aforesaid, whose commission expires on the 30th day of June,
1929, hereby certify that the foregoing depositions were duly
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taken before me, reduced to writing, and the names of the
witnesses signed thereto by agreement of counsel entered of
record at the time and place set forth in the notice herto attached.
Given under my hand this 24th day of
~I.

~Iay,

1927.

E. CHTJRCH,
Notary Public.

page 108 } In the Circuit Court of Fairfax County,

Virgi~ia.

Town of Falls Church, a body politic and corporate, Complainant,
vs.
!Board of SupervisorE: of Fairfax County, State of Virginia,
a body corporate, Defendant.
In Chancery-Injunction.

Depositions of :Niiss Mattie Gundry and others, taken by
agreement of counsel for complainant and defendant pursuant
to adjournment at the Town Council Hall, FHlls Church, Virginia, to be filed and read as evidence for and on behalf of
complainant in the a·hove entitled cause.
Present: 1\iessrs. Amos C. Crounse and L. C. 1\fcNemar,
c.ounsel for complainant; 1\!Ir. Wilson ~I. Farr, counsel for
defendant.
GEORGE -~v. HA WXHURST,
being re-called as a witness for the complainant, deposes and
says as follows :
By :Nir. Crounse:
·34Q. You were asked in your testimony if you would seek
to locate a certain call in writing signed by three members
of the to'"Jl council, calling a special meeting of the to,vn
council of the town of Falls Church which was held on April
7, 1927. At that time you stated that if you were able to
locate this call you would file it as a part of yonr deposition.
I desire to now ask you at this time if you have made a search
for the paper mentioned
A. I have made two searches. I have handled every paper
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connected with the town and I am unable to find it. I am not
sure that I ever had it, but l suppose I did.
:~5Q. You state that you have been unable to find itt
A. Yes, I made a very careful search, but I am unable to
find it.
36Q. I now hand you a pamphlet entitled "Laws of the
'I' own of Falls Church, Virginia, 1916,'' and ask you what this
pamphlet is f
Counsel for the defendant objects to the introduction of the pamphlet now referred to until
the complainant establishes the fact that said ordinances were
duly published, posted and passed by the town council in accordance with the general laws of this State.
page 109 }-

A. It is a compilation of the charter and ordinances of the
to,vn.
37Q. Referring to Section 10 on page 15 of said pamphlet,·
I will ask you what it states there with respect to the calling·
of regular and special meetings of the town council Y
A. The regular meetings are specified as the second Monday of each month. The ·special meetings are called by the
mayor upon the joint request of not less than three members
of the council.
38Q. were these the ordinances that 'vere in force and
f'ffect on April 7, 1927 Y
A. They were.
39Q.. For what length of time, to your knowledge, has the
particular section of the ordinance now referred to been in
force and effect Y
.A. Since 1916.
40Q. Has there ever been any question raised by anyone
as to the validity of the said S'ection 10 with respect to the
meetings of the town council Y
A. None whatever.
41Q.· Have you been a member of the town council at any
time?
A. Yes.
42Q. At what time were you a member thereof?
A. I don't remember. It was in 19 .. , I don't remember.
I was a member several times-different years-previous to
1922.
43Q. You were a member prior to 1922?
A. Yes.

•
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1\ir. Crounse: Counsel for the co~plainant now
offers in evidence that section of the ordinances
of the town of Falls Church, Virginia, as contained in the
J Jaws of the Town of Falls Church, Virginia, 1916, known as
Section 10, with reference to _the meetings of the to'vn council,
and states that in lieu of filing a copy thereof he will have
copied into the record that particular section with respect tQ
ihe calling of the meetings, ~aid portion to be copied bebtg
from the beginning of said section to and including the following wording, to-wit: ''Four members or more shall constitute a quorum of the council."
page 110}

'' Sec.10. To~vn Council. All regular meetings of the council shall be held in the council rooms and at such times as
the council shall order. lTntil other,vise ordered the regular
meetings of the council shall be held on the second l\'Ionday of
each month, beginning at 8 o'clock p. m. Upon the joint request of not less than three members of the council special
n1.eetings of the council may be called. Four members or
more shall constitute a quorum of the council.''
No cross examination.
And further the deponent sayeth not.

GEORGE W. HAWXHURS.T. Witness.
1\riiSS

~!ATTIE

GUNDR-Y,

a witness of lawful age, being :first duly sworn, _deposes and

says as follows:
By Mr. Crounse:
1Q. Please state your name, residence and occupation ..
A. Mattie Gundry; Falls Church, Virginia; proprietress
of the Gundry Training School for the Feeble Minded.
2Q. Are you a member of the town council of the town of
I 11 alls Church, Virginia?
A. Yes, sir.
3Q. For what length of time have you been such a member?
·
A. This is my third term of two years each..-.
page 111 ~ 4Q. What ward do you represent f
-,
A. The Third Ward.
5Q. Were you a member, then, of the town council in -the
1nonth of April, 1927Y

•
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A. Yes, sir.
6Q. Did you, with any other members of the council, sign
the call in writing for a special meeting of the town council
to be held on April 7, 1927!
A. Yes, sir.
7Q. What other members of the town council, beside yourself, signed this call Y
·-.A. I was the first one to sign it.
SQ. And who else, to your knowledge, signed the call t
A. Mr. Kendric-k and l1r. Daniel.
9Q. You mean ~Ir. R-obert E. Kendrick f
A. Yes, member of the council.
· lOQ. What ward of the town of Falls Church did Mr. Kendrick represent 1
A. The Second Ward.
11Q. And what ward of the town of Falls Church did ~Ir.
Daniel represent Y
A. The Third Ward.
12Q. Did you read the notice in writing which you signed,
and do you know what the contents thereof were Y
A. Yes, I read it, but I do not know that I can repeat it.
It was calling a special meeting to consider the taxation
problem.
13Q. To consider the taxation problem 1
A. Yes, _sir.
_
l4Q. Can you state whether the object of said meeting was
a protest against the levy of the special tax in
page 112 ~ the town of Falls Church in connection with the
road bond issue of $262,000 Y
A. Yes, that was my understanding of it.
15Q. And that is your recollection also~
A. Yes, sir.
.
16Q. Were yon present at the meeting of the town council
on April 7, 1927!
A. Yes, sir.
17Q. What councilmen of the said town were present at
that meeting besides yourself f
A. ~1r. L. P. Dl\niel, 1Yir. R,. E. l(endrick, and Mr. W. T.
Westcott.
·
lSQ. Was the mayor, Mr. R. C. L. Moncure, also present
at that meeting¥
A. Yes, sir.
19Q. Who presided at the meetingf
A. Mr. Moncure, the· mayor.
20Q. Was a resolution introduced_ at that meeting author-
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izing any member of the town council to act as an agent of
the town in prosecuting a suit or taking such action as might
be necessary" to protest the levy:and 'collection·ofthe tax·men;J
tionedY
. A. Mr. Daniel was appointed for that purpose..
.
.
21Q. By a resolution introduced authorizing .him to do
that?
.
.
. A. Yes, that is my recollection, and unanimously carried.
22Q. Have you in YO"f:lr possession the w:fitten call which
you signed, calling the meeting of the town council. which. was
.
held on April 7, 1927 f
page 113~ .. A. No, sir."
. .
-. . . . , .
23Q. Do you know anything with respect to its
present whereabouts
..
,
A. No, sir; I do not. I did .not see it after I signed it.
. 24Q. To whom .did you deliver it after you had signed it 1
A. To Mr. Moncure. He brought it to my bouse and I
~igned it and he took it away.
No ·cross examination.
: . And further the deponent. sayeth not.
.(MISS) MATTIE GUNDRY, Witness.

-L. P. DANIEL,·
being recalled as a witness for the complainant, deposes and
says as follows:
··
·
Hv Mr. ·crounse:
· ·92Q. Did you sign a call in writing for a special meeting of
the town council for the town of Falls Church to be held on
April 7, 1927?
. A. I did~~
. · 93Q. At the- time you signed tlie :said call; ·the :name of
what other member of the town council, if any, appeared
thP.reon Y'
A. Miss Gundry's, member from the Third Ward.
94Q. The call was "in·writing.:_do you "know who prepared

if'
.
. .'
·· A; Yes, I did.
95Q. Have you seen this call since' it was signed· by you!
A:No:
..
.
· ··..
.
.
.
.
· 96Q. After Y:ou had signed it, to whom did you deliver it1
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A. I delivered it to lYir. Moncure.
97Q. Do you mean Mr. R. C. L. Moncure, the
mayor of the town of Falls Church Y

A. I do.
98Q. Have you_ seen the paper referred to since its de·
lhery to Mr. Moncure?
A. I have not.
99Q. Have you any idea at this time where it is 1 .
A. I have not.
lOOQ. State, as near as you can, the contents of this paper
prep~red by you to be signed by three members of the tcv."11
council calling the special meeting of April 7, 1927.
A. The undersigned members of the town council of Falls
<Jhurch hereby request the mayor to call a special meeting of
the town council to be held April 7, 1927, in the town council
hall for the purpose of considering certain matters in connection with county taxation.
lOlQ. Were you present at the meeting of the town coun-:
cil held on April 7, 1927Y
·
A. I was.
102Q. Was the mayor, 1\lr. R.. C. L. Moncure, present at
said meeting?
A. He was.
103Q. ·Who .presided at said meeting?
A. The mayor, Mr. Moncure.
104Q.. What other members of the town council were present at said meeting, giving their names'
.
A. Mr. R. E. Kendrick, Miss Mattie Gundry, Mr. W. T.
vVestcott and myself-a legal quorum.
lOQ. Was any resolution introduced at said meeting pursuant to the said call in connection with county taxation Y
.A. There was.
page 115 } 106Q. Who introduced the said resolution Y
A. I did.
107Q. Have you read the copy of said resolution filed as
an exhibit with the bill of coinplaint in this cause?
A. I have.
·
108Q. Is said resolution an exact copy of the resolution
introduced by you at the special meeting of the town council
held on April 7, 1927 Y
·- · ·
A. It is.
109Q. was a record vote taken on the resolution introduced by you Y
·
A. It was not. It was a unanimous vote and there was·n~
division or call for a record vote.
·

Town of Falls
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110Q. It is all~ged in the bill of complaint that the levy cf
the p_roposed tax in the town of F'alls Church results in the
impairment of the credit of the town of Falls Church to which·
you heretofore testified. What would you say with respect
to whether the levy or attempted levy of said tax by the Board
of Supervisors of Fairfax County is a usurpation of any of
il1e powers of the town of Falls Church?
A. The charter of the town of Falls Church, as granted by
tl1e Legislature, provides that it shall constitute a separate
road district and that no district road tax on any property
'vithin the corporate limits shall be assessed or collected, except by the council.
The roads within the corporate limits
shall be under the general control of the council. In view of
the fact that the Board of Supervisors of Fairfax County has
attempted to levy a tax within the corporate limits of the town
of Falls Church. this usurps the powers of the
page 116 } town council which, under the charter of said town
is the only body having the right to levy roac1
taxes within said town. Further than this, the aetion of the
Board of Supervisors of Fairfax County in improving or attempting to improve the roads in the town of FaUs Church is
a further usurpation of its powers. The town of Falls
Church, under the law, is responsible for the condition of its
streets and liable to. damages if it is negligent in permitting
them to· remain in an unsafe condition or if it creates an un..:
safe condition thereon as a result of which persons or prope-rty are damaged. When the Board of Supervisors authorized a digging up and repair of the streets in the town of F'alls
Church it was guilty of usurpation of the powers of the said
town and violated its rights .
. lllQ.. What have you to say with respect to· whether or
not the levy and collection of the proposed tax results in
irrepairable injury and damage to the town of Falls Church f
A: The first levy and collection of this illegal tax and each
subsequent levy and collection constitutes an irrepairal,le injury and damage to the credit -of the town of Falls Churcli
because it takes from the taxpayers certain tax money and
l1ence an impairment of credit·because the town has no WBY
in which it can act, to secure a return to those individuals
of the money illegally collected, and it is doubtful if the individuals could successfully institute and prosecute a multiplicity of actions at law to secure such return· for themselves.
·· 112Q. What would you say with respect to the ~evy and
collection of said tax as affecting the collection of taxes for
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a similar purpose by the town council of ~,ails
page 117 ~ Church f
.·
: .A. It· is ··clear that t~e more taxes you pla(le on
the individual the more you diminish his power to pay addi-.
tional taxes and hence. if the Board of Supervisors levy and
~ollect t~es. in the town of Falls Church, just in proportion
as. those taxes are increased, in that particular proportion
are the taxable resources of the town .of Falls Church impaired, and hence the oollection of these particular taxes in
addition to proper county taxes .impair the taxable resources
of the town of Falls ·Church and result jn irrepairable in.jury.
and damage to said town.
.
··
·113Q. In your testimony heretofore given you were asked
whether you had entered any protest to the levy and collec-:
tion of the taxes now sought to be assessed and collected by.
the Board of S"upe~visors of Fairfax County to pay the interest and to create a sinking· fund to liquidate and retire. the
county bond issue of $262.000 for macadamizing or otherwise
permanently improving certain roads in Falls Church magisterial district, Fairfax ·County, Virginia. To this question
you replied that you had addressed such a protest to the
Treasurer of Fairfax County. I now hand yon a paper dated
J!Jast Falls . Church, Virginia,_ Mar.ch 28, 1927, addressed to
the· Treasurer and the Board of Supervisors of Fairfax
Oounty, Virginia, and ask you to identify it-tell me what

it is.
_
·
A. This is a carbon copy of a letter which was written and
signed by me and sent with my taxes to the Treasurer of Fairfax County.
_
·
·
·
li4Q. I note from said letter that it is addressed "To the
'J~reasurer and the Board pf Supervisors, of Fairfax ·County;
Virginia": Is this the letter that you referred to when testifying heretofore .as having been written to the County·
~
· Treasurer protesting the' payment of the afore·· ·~· ·
page 118 ~ said 'taxes?- · , , · ·
· ,
· A. That is the carbon copy to which !·referred~
'71

•

•
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-

•
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·

-

Mr. Crounse: I now offer in evidence the ea11bon copy of
letter referred to· and mark the same for identification

~aid

"L. P. D. No.1".

:

'

.

Counsel for the def·endai1t now m'oves· to strike out ·all of
the foregoing testimony ·of this witness on the ground. that
the sanie is irrelevant and immaterial to the issue involved
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this case and for the reason that the records of the proceedings of the to'vn council are the best evidence.
No cross examination.
And further the depo:r;tent sayeth not.
L. P. DANIEL, Witness.

ROBERT E. KENDRICK,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
.,
By Mr. Crounse:
lQ. Please state your name, age, residence and occupation¥
A. Robert C. J{endrick; 45 years; Falls ·Church, Virginia;
Foreman, Inquiry Section, City Post Office, Washington,
D. C.
2Q. For what length of time have you resided in the town
of Falls Church?
A. Approximately fifteen years.
3Q. Do you hold any official position in said townY
A. l do, as a member of the town council.
4Q. From what ward were you elected to the town council?
A. From the Second Ward.
5Q. When were you elected 7
A. The J tme election, 1926.
6Q. Were you a duly qualified member of the town counci1
during the month of April, 19277
A. I was.
7Q. As such member of the to,vn council will you pleRsf'
state whether you signed a call in writing for a special me<:'ting of the town council to be held on April 7,
page 119 } 1927?
A. I did.
8Q. What other names appeared thereon, if any, as members of the town council signing such call at the time you
signed it?
A. Miss Mattie Gundry and ~Ir. L. P. Daniel.
Q. From 'vhat ward was :h-Iiss Gundry eleeted as a mem·
bcr of the town council?
A. From the Third Ward.
lOQ. And from what ward was ~Ir. L. P. Daniel elected a
member of the town council Y
·
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A. The same, or Third Ward.
11Q. Was each _of the persons mentioned a dnly qualifie<l
-member of the town council during the month of ·Aprii,
1927?
A. They were. .
12Q. Do you know where the call in writing that you sig~ed
for a meeting of the town council to be held on April 7, ]~l27,
is a, t this time
A. I do not.
13Q. To whom did you deliver said paper after you had
att~ched your signature thereto Y
A. To the mayor, Mr. R. C. L. Moncure..
14Q. Have you seen the paper since that time?
A. I have not.
15Q. What was the purpose, as set forth in said call, of
the meeting of the town council to be held on April 7, 1927 Y
A. For the purpose of determining if an unjust or illegal
assessment of taxes had been placed on the citizens of the
town of Falls Church in connection with the county bond is:
sue of $262,000 and_ take such action as the council might deem
appropriate to contest the levy of said tax.
16Q. Was such a resolution introduced at the meeting of
the town council held on April 7, 19271
A. There was.
page 120 ~ 17Q. By whom was this resolution introduced f
A. By Councilman L .. P. Daniel.
18Q. Was the resolution adopted by the town council¥ ·.
A. It was.
· 19Q. And who, if. anyone, ·was authorized by said resolution to take such action as might be deemed advisable for the
protection of the inhabitants of the said town in connection
with- the proposed levy of· taxes by the Board of Supervisors
of Fairfax County in connection with the $262,000 bond issue
ou property locat~d within the corporate limits of the town
of Falls· Church t
A. L. P. Daniel.
. 20Q. Who presided at- the--said special meeting of the towri ·
council held on April 7, 1927 ¥
A. The mayor, R. C. L. Moncure.
21Q. What members of the town council were present at
said meeting?
·
A. W. T. Westcott, a member from the First Ward; L. P~
Daniel, a member from the Third Ward; Miss Mattie Gundry, ·a member from the Third Ward; and·myself, R~ E. Kendrick, a member from the Second Ward.
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·22Q. Did that constitute a legal quorum of the council?
A. It did.
23Q .What was the vote on the resolution introduced?
A. It was unanimous.
24Q. For the adoption of said resolution?
A. Yes, it was unanimous for the adoption of said resolution.

Thereupon counsel for the defendant moved to strike out
the testimony of the witness on the ground that the record is
the best evidence of all matters in connection with the meeting of the town council held on April 7, 1927.
No cross examination.
And further the deponent sayeth not.
ROBERT E. KENDRICK, Witness.

R. C. L. :MONCURE,
being recalled as a witness for the complainant,
deposes and says as follows:
page 121 }

By 1\tir. Crounse:
·38Q. Did you see the call in writing signed by three me;mLers of the town council requesting you, as the mayor of the
town of Falls Church, to c-all a special meeting to be held on
.April 7, 1927?
·
A. I did.
39Q. By whom was that call signed?
A. It was signed by ~Hss J\IIattie Gundry, Mr. Kendrick
and Mr. Daniel.
40Q. To whom 'vas this call delivered after it was signed 1
A. It 'vas delivered to me.
41Q. Pursuant to said call in writing, I will ask you whethe~.
you, as the mayor of the town of Falls Church, in accordance with the provisions of the ordinances of the said town,
called a special meeting: of thE' town council to be held on
April 7, 1927t
..
· A. I did.
42Q. Pursuant to said call was there a special meeting of
the town council held on April·7, 1927?
A.· There was, yes.
43Q. Who presided at said meeting?
A. I did.
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44Q. What members of the town council were present at
said meeting Y
·
.
.
A. Major L. P. Daniel, Mr. R. E. l{endrick, Miss· Mattie
Gundry and Mr. W. T. Westcott. ·
·
·
4-5Q. You stated that the· notice in writing of the special
nteeting to .be held on April 7, 1927, signed by· three. members
of the town council was delivered to you t
A. That is correct.
page 122 ~ 46Q. To whom did you deliver the said notice,
if anyone¥
· A. To. Mr. George W. Hawxhnrst, clerk of the town of
Falls Church. .
47Q. Have you seen the notice referred to since you delivered it to :tvir. HawxhurstY
A. No, sir..
48Q. Do you know anything of its. present whereabouts·Y
A. I do not .. ·
Counsel for the defendant now moves to strike out all of
the foregoing testimony of this witness on the ground that
the same is irrelevant and immaterial to the issue involved in
this case and for the reason that the records of the proceediugs of the town council are the best evidence.
No cross examination..
And further the deponeut sayeth not.

R. C. L. MONCURE, Witness.

~

EDWIN M. WARD,
a witness of Iawful age, being first duly sworn, deposes and
savs as follows:.
~

By Mr. Crounse:
· ·lQ. Please state your name, age, residence and occupationf
.
A. Edwin M. Ward; 34 years; Falls Church, Virginia; ;
electrical contractor.
2Q. For what length of time have yon been an electrical
contractor?
A. Twelve or fifteen years.
3Q. Are you employed by anyone or in business for yourselff
A. In business for myself; licensed in Fairfax County.
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4Q. How long have you resided within the to,vn of Falls
Church?
A. About eight years.
5Q. Are you a freeholder in said town
A. I am.
6Q. And where is the property that you own
page 123· ~ located¥
A. On Park Avenue, Falls Church.
7Q. Of what does it consist?
A. A house and a lot.
SQ. What size is the honsel
A. S'ix rooms.
9Q. How large is the lot 7
A. Eighty feet front and one hundred and fifteen feet deep.
] OQ. Were you a qualified voter in the town of Falls ·Church
at the election held in November, 1924, to determine whether
bonds should be issued by the Board of Supervisors of Fairfax County, Virginia., in the sum of $262,000 for the purpose
of macadamizing or otherwise permanently improving certain roads in Falls Church magisterial district running from
the town of Falls Church to Annandale and from Annandale
to Bailey's Crossroads'
A. I was.
11 Q. Did you vote in said election 7
A. I did.
] 2Q. Did you vote in favor of the issuance of the said
bonds in the sum of $262,000 or against it 7
A. I voted for it.
13Q. Did you understand that by voting for the issuance
of said bonds that the taxes of residents of the town of Falls
;Church, living in Falls .Church ~iagisterial 'District in said
town, including yourself, 'vould be increased or what was
your understanding in connection with the ques'tion of taxes 1
A. I was told by 1\fr. Fitzhugh Slade and Mr. Allen, 'vho
lives on the Annandale Road near Westcott's Nursery, that
if this bond issue went through it would not increase the taxes
of the people living in the town of Falls Church.
page 124 }- 14Q. vVas· that statement made to you by them
in the inducement that caused you to vote in fa~
vor of the bond issue 7
A. It was this statement made to me by the persons .mentioned. that ·caused me to change my position and vote for
the bond issue.
Counsel for the defendant now moves to strike out all of
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the foregoing testimony of this witness on the ground that it
is incompetent, irrelevant and immaterial.
No cross examination.
A.nd further the deponent sayeth not.
EDWIN M. WARD, Witness.
By consent of counsel representing complainant and defendant, and now entered of record, it is agreed that the stenographer may sign the names of the witnesses to the testimony heretofore given by them to have the same force and
effect as if said testimony had been signed by said witnesses
in person.
State of Virginia,
County of Fa_irfax, to-wit:
I, Guy N. Church, a notary public in and for the said county
aforesaid. whose commission expires on the 23 day of March,
1H28, hereoy certify that the foregoing depositions were duly
taken before me, reduced to writing, and the names of the
witnesses signed thereto by agreemnt of counsel entered of
record at the time and place set forth in the notice hereto
·
attached.
Given under my hand this 23rd day of May, 1927.
G. N. CHURCH,
Notary Public.
page 125 } COPY OF MINUTES OF TOWN OF FALLS
CHURCH WITH TESTIM01NY OF
GEO. W. HAWXHURST.
April 7th, 1927.
At the request of Councilmen Daniels, Gundry and Kendrick the Mayor called a special meeting of the Council this
date "for the purpose of considering certain business in con·
nection with County taxation".
Present and presiding ~fayor R. C. L. Moncure, Councilmen Miss Gundry, Westcott, Daniels and 'Kendrick Ab-
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sent Messrs. Frederick and Bethune, Councilman Daniel
presented the matter of a proposed tax levy or assessment
on property of residents of Falls Church living within. Falls
·Church Magisterial District for two roads lying without the
corporate limits of Falls Church, namely, the road from Fall~
Church to Annandale and from Annandale running through
and and just beyond Baileys Cross Roads, bonds covering
.
same being for the sum of $262,000.
Ivfr. Daniels feels that under our town charter and the Va
Code these residents are being illegally assessed for roads
lying without the corporate limits, and suggests enjoining
Fairfax County Supervisors from making this levy. Mr.
Daniels puts this matter in the form of a motion, which also
provides for whatever steps necessary to bring restraining
injunction against the County Supervisors to prevent them
from placing the levy and expenses necessary for same.

.

Resolved by the Town Council of Falls Church Va. that ita
special committee on County taxation through its Chairman
L. P. Daniel be and it is hereby empowered and directed to
apply for and prosecute such legal injunction or action before
the p_roper Court of Fairfax County as will relieve the Town
or its inhabitants or any of them from improper levy of taxes
by the Board of Supervisors Fairfax County for the purpose
of paying interest and providing a sinking fund for Bonds
issued for construction of certain roads in Falls Church Magisterial District and to also contest a levy of taxes for maintainence of roads without the corporate limits of
·page 126 } the Town of Falls Church. The Bonds complained of and the levies constitute an impairnwnt of the credit of the Town and tend to destrov its taxable
resourc~s. 'rhe eosts incident to this action are to -be paid
froni. 'the general revenues of the Town.
'
Mr. Fellows one of our fellow citizens and former Mayor
stated -that during his administration when the: bond' issue
covering t~e above mentioned road 'vas voted on by the Citi.z~ns· of ~alls Cliureh within ·the ·Falls Church Magisterial
District it was not his understanding that these citizens would
be taxed for these roads. Mr. Fellows felt that it was different with the Lee Highway which Falls· Church citizens
h.nve requested to be brought through the Town and that we
were morally if .not iegally bound to pay the Tax for this
.highway.
·
._
On motion the resolution was adopted unanimously Mr.
Daniel lays be.fore special meeting of the' Council the contract
j
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covering delivery of water to Falls Church at its corporate
limits by the County of Arlington.
Mr. Westcott moved that the contract be referred to water
com.mittee to deliverate and report on at once duly seconded
and carried.
The ·Committee after thoughtful consideration of the contract felt that it should be revised as to the supply of water
to be made available to Falls Church namely that the maximum of 125,000 gallon per day set forth in the contract be
increased to 200000 gallons and a supply equal to future requirements of the town be provided as required. The Committee asked that this change be brought to the attention of
Mr. .A.sa Phillips water Engineer for Arlington County and
the Board of Supervisors at its meeting Monday .A.prilllth
with a view to having the contract revised accordingly.
Mr. Westcott moved that the water Committee be instructed
to take over the question of feasibility of bonding the town
of Falls Church for roads along with bonding it
page 127 ~ for \Vater mains seconded and carried.
Mr. Westcott moved that the privilege extended
ihe Falls Church Athletic Association and the Boy Scouts
to make use of the C()uncil room be immediately revoked..
Seconded and carried.
Meeting· adjourned.
Mayor.
A true copy of the proceedings of the Town Council of
Falls Church at a special meeting held Apr 7th, 1927 as recorded in the minute book of the Council.
(Seal)
page 127% ~

GEO. W. HAWXHURST, Clerk.
April 11th 1927

''Council met this date in regular monthly session Mayor
presiding and the following Councilmen in attend-·
ance upon roll call Miss Gundry Messrs Bethune, Daniel,
Fredericks and l{endri ck.
Absent W. rr. Westcott.
Minutes of March 14th and special :M~eeting of April 7th
read and approved."
~Ioncure

I hereby certify the above to be correct and true extract
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of proceedings of Town Council at the regular meeting on
April 11th 1927. ·
(Seal)

GEO. W. HA WXHURS'T, "Clerk.

page 128 } EX. L. P. D. #l ·WITH TESTIJ\IIONY OF
L. P. DANIEL~
East Falls Church, Va.

~farch

28th, 1927.

To the Treasurer and the Board of Supervisors
•of Fairfa:l County, Virginia.
Sirs:
In making payment of taxes now due an(i the penalty of
t5% as charged by Fairfax County under levy made -by its
tBoard of Supervisors ag11inst property OW!!-ed by pt.e and
~ocated within the limits of the incqrporated town of Falls
:Church, Virginia
I hereby desire to ;make formal protest against the items
stated in the County Treasurers Bill as Follows:
' 'Interest on road bpnds .. ~
$ :-:-"
''Sinking Fund . ~ .......... ~ .... : ... $ .30''
''Maintenance ..........
$ ~30''
•

! •••••••

!

•

!

•••••••• :

••

This property is located within the corporate limits of the
Town of Falls and is not liable to county and district taxes.
Section 2124 of the Code approved March, 29th, 1~22, states,
''After issueing such bonds or any of them, when the next
levy is laid or tax imposed in said county, a tax shall be levied
on all property liable to county anq district taxes in the
:htfagisterial Districts in which the proceeds of the bonds have
been or are to be expended, including property, if any, located or the situs of of which for taxation is within the limits
of any incorporated town situated within such district where~
in real estate is subject to county and district road taxes, to
}lay the interest on the bonds so issued and to create a sinking fund "to r.edeem the P!-'incipal thereof at maturity* * * ." ·
The bonds in question are of the Magisterial District of
Falls Church for which the Town is not liable nor is the
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property subject to levy for interest charges, sinking fund
or maintenance. I therefore ask cancellation of these charges
and refund of the money.
Very truly yours,
page 129 ~ In the Circuit Court of Fairfax County, Virginia.
Town of Falls Church, a body politic and corporate, Com- ·
plainant,
vs.
Board of Supervisors of Fairfax County, State of Virginia,
a body corporate, Defendant.
The depositions of Horace E. Brown, and others, taken
this 21st day of May, 1927, at the office of Wilson M. Farr,
Fairfax, Vh~ginia, before the undersigned commissioner in
chancery, pursuant to notice, to b~ filed and read as evidence
in behalf of the defendant in the above entitled cause.
Present: Amos C. Crounse, counsel for the complainant,
and Wilson M. Farr, attorney for the defendant.
·
Mr. Crounse: Before beginning the taking of these depositions, counsel for the complainant desires to state that it
has not completed its testimony in support of the allegations
of the l?ill of complaint; but in the testimony heretofore taken
it appeared that a special meeting of the Town Council was
.held pursuant to a call in writing signed by three members
of the Town Council as provided by the ordinance of the
'rown ·of Falls Church and it was agreed that the call in
"Titing should be filed as a part of the testimony of Mr.
· George W. Hawxhurst, Clerk of the Town. The clerk has
been unable to locate this call and complainant desires to put
on the three members of the· Town Council "rho signed the
·call to prove that the call was signed, and also the Town
·Clerk, for the purpose of proving the ordinance in force and
effect at the time. such ·meeting was called, 'Yith respect to
tl1e eall of such meeting of the town council. Complainant,
however, is willing to take the testimony of the defendant at
this time subject to its being permitted to intropnge 130 ~ duce the foregoing testimony upon co~pletion of
its testimony, or at any time during the taking
of defendant's evidence.
Thereupon,
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HORACE E. BROWN,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
By Mr. Farr:
Q. Please state your name, age, residence and occupation!
A. Horace E. Brown, age 40 years, residence Falls Church,
Virginia, occupation, merchant.
~ How long have you resided in the Town of Falls Church,
1\fr. Brown Y
A. All my life.
Q. vVhere is your place of business there Y
.A. Just opposite the new bank building.
Q'" vVere you residing in said town, and did you participate
in the election held November 4th, 1924, on the question of
the issuance o~ county bonds for the improvement of two certnin roads, one of which is situated partly within said town?
Mr. Crounse: Question is objected to as irrelevant and
immaterial to the issue involved in this case, and. for the
further reason that said election was not called, if any road
was to be improved in the Town of Falls Church, in accordance wtih the provisions of the town cha1·ter thereof.
A. Yes, sir.
~fr. Crounse: I move to strike out the answer for the reason stated.

Q. What 'vas your understanding as to whether the residents of that portion of the town lying within Falls Church
District 'vould be assessed with -taxed for the payment of said
bonds, for the creation of a maintenance fund for the maintenance of said roads?

•

lvfr. Crounse: Question objected to for the reasons st~ted
in the objection to the foregoing question and for the further
reason that what the witness understood has no
page 131 ~ bearing upon the issues involved in this case.
. A. It was my understanding that the town would pay taxes
for this bond issue.
Mr. Crounse: ·I move to strike out the evidence for the reasons stated in the objection.

Supre~e
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Q. No protest has ever been filed by you as to the payment
of auch taxes t
.
•

.

'

t

Mr. Crounse: Question objected to as in·elevant and immaterial and motion is made to strike the answer out.

A·

No.
.
Q. How much of the road, if you know, ~Ir. Brown, leading from the L~e Highwny over to Annandale, being one of
the roads constructed by the bond issue, lies within the cor~
porate limits of the Town of Falls Church~
Mr. Crounse: Q11estion objected to as irrelevant and imto th~ issu~ involved ill: this case.
·

mat~rial

A. Just a guess-.
Mr. Crounse : Don't guess..

A. I know approximately.
Q. Well, state the approximate· distance f
A. I understand the corporate line is approximately at
the colored ~Iethodist Church, and it would be the distance
between the Lee Highway and that church,-a short distance
only.
.
Q. What have you to say as to the benefit to the Town of
th~ imprpvement of that road~

· Mr. Crounse: Question objected to as irrelevant and immater-ial to the issue involved.

A. I consider the road a benefit to the town ..
Mr. Crounse : Motion is made to
Q. How close, ~Ir. Brown, are
businessf
A. The voting precinctt
page 132 ~

~trike

th~

the answer out.

polls to your place of

Mr. Farr: Yes.

A. About one city block.
Q. What, if an.y discussion, did you hear on the day of
.election, or prior thereto, to the effect that those of the citizens residing within that portion thereof lying within Fulls

•
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.Church District would not be assessed with any tax if the
bonds wree issued?
1\ir. Crounse: Objected to as irrelevant and immaterial to
the issues involved in 'this case, as the Town of Falls Church
cannot be bound .by any discussion which may have taken
place among the voters.
A. I did not hear the question raised.
Q. I now hand you, Mr._Brown, a copy of the petition addressed to the Hon. Samuel G. Brent, requesting the issuance
of the writ of election in connection with the $262,000.00
bond issue, and ask you if you will examine the same and
t<~stify as to the number of signers thereon who, to your
knowledge, were residents on November 4th, 1924, of the
Town of Falls Church.
Mr. Crounse: Question objected to as irrelevant and immaterial because the Town of Falls Churc4 is not bound by
any individual citizens signing any petition, and because the
election was not held in accordance 'vith the charter provisions of the town.
A. (After examining the petition.)

53 that I know of.

Mr. Farr: You may take the witness.
CROSS EXAMINATION.

Mr. Crounse: Counsel for complainant, without waiving
his objections to the introduction of the testimony of the witness, and motions to strike out the answers to the questions
propounded, riow proceeds to cross examine the witness:
Q. You say there were 53 of the persons who signed this
petition residents of the Town of Falls Church?
A. There are 53 names on the list that were residents.
Q. Were residents of the Town of Falls
page 133 ~ Church?
A. Yes, sir.
Q..What portion of the Town did they reside in'
A. What do you mean

1\ir. Crounse: What magisterial district within the Town
of Falls Church did they reside in'Y I will ask you first in
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·what county; or counties, does the Town of Falls Church
lieY
A. In Arlingion County and in Fairfax County.
Q. In what magisterial districts in the County of Fairfax Y
A. In Falls Church Magisterial District-a portion may
be in Providence District-! am not sure about it.
Q. I 'vill ask you in what magisterial district ,\rithin the
'J.1own of Falls Church-that is, whether in a magisterial dis:..
trict in Arlington County, or in a magisterial district in Fairfax County, did these particular parties who signed this pe-.
tition, who you claim lived in Falls Church reside¥
A. They resided in Fairfax .County.
Q. What magisterial district in Fairfax County?
A. I judge in Falls Church District. I am not positive on
just whether there are two districts in the town or not, but I
tnke it that they lived in Falls Church District.
Q.. In Falls Church District if there is only_ one-that is if
tho Town of Falls Cliurch is only in one magisterial district
in Fairfax County?
A. Yes.
Q. But if the part of the Town of Falls Church lying within Fairfax County is within two magisterial districts of Fairfax County, you cannot state in which one of these two magisterial districts these particular parties resided?
A. No.· It is my opinion that they were all in Falls Church
District.
~
Q. I am not asking for your opinion. I am
page 134 ~ asking for your knowledge.
A. I do not know.
Q. Do you know how elections are held in the Town of
F'alls Church for the improvement of roads within the town T
~Ir. Farr: Question is objected to as being beyond the.scope
of cross examination, and by this line of examination the
witness is being made the witness of complainant and the issnes involved in this case are in no wise ivolved in the method
in the town of hoiding elections for its corporate civic improvements.

A. I have a general idea. I do not know all the details
connected with the method of proceedings with an election of
that sort.
Q. What details to you know?
A. My idea of it is to get a certain percentage of the free:-
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holders to petition for the election at which the freeholders
are entitled to vote, and if the required majority is in favor
of the issue, an election is then called of the qualified voters
of the town.
Q. Can you state whether these parties who signed this
petition that you claim live in the Town of Falls Church were
resident freeholders of the Town of Falls Church at the time
they signed it Y
A. No, sir. I could not answer that.
Q. There 'vas no election held to your knowledge under the
supervision of the Town Council at the time that you state
this election was held for the purpose of improving the streets, roads ·and alleys and sidewalks of the Town of Falls
Church, was there 1
Mr. Farr: Objection to prior question renewed.
A. No, sir.
Q. You say that you had an understanding that this would
or would not increase the tax. I am referring now to the

bond issue for macadamizing or otherwise permanently improving the roads mentioned in your direct examination Y
A. I understand it would increase the taxes.
Q. Where did you get that understanding?
A. I understand that the valuation of the proppage 135 ~ erty in the Town of Falls Church was required
to make the total valuation sufficient to cover
the bonds that were being voted on, and taking that into
. consideration I took it for granted that the property would
be taxed. rhe specific question was not brought up to me, but
I took it for granted that the Town would be taxed and I
expected to share in a portion of the tax myself.
Mr. Crounse: 1\tiotion is made to strike the answer out as
not responsive to the question.
Q. .So you received no independent information on the
subject, but whatever conclusion you arrived at was a matter of your own reasoning?
A. That- is right.
Q. And you thought that the bonds, if.issued, would result
in· an increase of your taxes?
A. Y~s, sir.
~1:r.

Crounse: That is all.
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RE-DIRECT EXAMINATION.
By Mr. Farr:
Q. Mr. Brown, do you know whether the section of your
town known as West End lies within Providence District,
or within Falls Church District?
A. No, sir.
Q. You are not familiar with the corporate linef
A. I don't know just the location of the district lines.
Mr. Farr: That is all.
It is agreed that the Commissioner may sign the names
of all witnesses to the depositions.

HORACE E. BROWN,
By CHARLES PICKETT.
Thereupon,

SAMUEL H. STYLES,
a witness of lawful age, being first duly s'vorn, deposes and

=says· as follows:
page 136 ~ By Mr. Farr:
Q. Please state your name, age, residence and
occupation 1
A. Samuel H. Styles, residence Falls Chureh, Va., age 61,
· occupation, analytical economic, analyticai .statistician.
Q. Within what part of the Town of Falls Church do you
reside, Mr. Styles f
A. I live near Little Falls Street and Park Road.
. Q. Within which one of the districts of Fairfax County, if
you know, Providence or Fans Church District f
A. Falls Church Magisterial District.
Q. Do you kno'v where the Providence District line cuts
through there with reference to West End?
A. I have been shown. It cuts through right there, but I
have never had it surveyed and I don't know anything about
the points of the surveyor, but I could go and give a general
idea of where it comes through.
Q. Do you know where the W as.hington and Old Dominion Railway station is located in West End¥
A. Yes.

Town of Falls Church, etc., v. Board of Supervisors, etc. 169
Q. Does it come approximately anywheres close to the sta-tion of the W. and 0. D. there 1
A. I should imagine it comes within what you would call
two city blocks from there-that is the line where it cross~s
Broad Street.
Q. Two city blocks in which direction-east or west 1
A. Coming this way towards Tysons Corner-west of the
:v{. and 0. D. station.
· Q" I now hand you Exhibit A, filed with the bill of comp~aint in this cause, which is a copy of the original petition
presented to the Honorable Samuel G. Brent requesting the
~ssuance of a writ of election to submit to the qualified voters
of ~'ails Church District, including those residing in the
Town of Falls Church, the question of the issupage 137 ~ ance of $26'2,000.00 of county bonds for the improvement of the roads therein mentioned, and
ask you if you will go over the list of the signers and count
the number of names thereon of those who to your knowledge
were on the 4th day of November, 1924, actual residents of
that portion of the Town of Falls Church lying within Falls
f~hurch lVIagisterial District in tlus county?
1\ir. Crounse: Question is objected to as irrelevant and
hnmaterial to the issues involved in this suit, because the
signing of a petition by qualified -voter:s residing in the Town
of Falls Church can in no wise obligate the town under any
bond issue of Fairfax ·County.
·

A. 53, I count, to my knowledge.
lVIr. Crounse : Motion is made to strike the answer out for
reason given in the objection.

~he

Q. What, if any, official position did you hold at the partieular election, 1\fr. S'tyles!
~Ir.

Crounse: Objected to as irrelevant and immaterial.

A. I was one of the judges.
Q. Were you likewise one of the commissioners who canvassed the result of the election?
.A. Yes, sir.
Q. I now hand you, Mr. Styles, the poll books used in this
election and ask you first, if at my request, yon have made
any examination thereof to deteTinine the number of the 307
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ballots cast at Falls Church precinct in said election which
were necessarily cast by residents of said town within Falls
1
Uhurch l\fagisterial Distl·ict?
l\fr. Crounse: Question objected to as irrelevant and immaterial to the issues involved in this case, because the illegal participation by the voters in the T-own of Falls Church
in an election held for the issuance of county bonds for Falls
Church l\fagisterial District of Fairfax County cannot in
auywise bind the Town of Falls Church 'vhich is a separate
road district, entitled to issue its own bonds, and because
the said election 'vas not held under the provipage 138 ~ sions of the town charter, and because there is
nothing to show that the voters who participated
in the said election were resident freeholders of the Town
of Falls Church.

A. How do you get that 307
1\fr. Farr: That is your certificate.
Mr. S.tyles: 1\fay I make a correction here, not on this certificate, but this, there were 302 votes cast, of which 5 were
-void, that makes 302 votes cast, and not 307, 5 of the 302 were
void.
J\IIr. Farr: All right. Of the 302 valid ballots l1ow many
were cast by such residents?
Mr. Crounse: Objection is made to the last question on the
same grounds as interposed to the previous question.

A. Yes, I examined said records at your request, and found
that 237 of the votes were cast by residents of the Town of
Falls Church residing in Falls Church District.
Mr. Crounse: Motion is made to strike the answer out for
th(? reasons stated in the objection.

Q. You participated as one of the judges at that election 1
Mr. Crounse: Question objected to as leading and also as
irrelevant and immaterial.
A. Yes, sir.
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Q. 'What was your understanding, Mr. S'tyles, in respect
to the responsibility of the citizens of the Town of F·alls
:Church within said District in connection with the payment
of their proportionate part of the taxes as a result of the
issuance of the bonds f
lVIr. Crounse: Objected to as irrelevant and immaterial to
the issues involved in this case, and for the further reason
that what the witness understood is in nowise binding on
the Town of Falls Church.
A. I never considered the relative portion that would be
taxed to }.,alls Church town, but the general unpage 139 } derstanding-my knowledge-my idea was that
tliey expected to pay the proportion of the taxes,
·whatever that was, to pay the taxes.

1\ir. Crounse: 1Iotion is made to strike the answer out for
the reasons stated in the objection, and for the further reason that it is an expression of opinion.
Q. vVhat have you to say as to whether or not the roads
constructed from the bond issue, particularly the one leading from the Lee Highway towards Annandale, were or were
11ot a benefit to the Town 7

Mr. Crounse: Objected to as irrelevant :and immaterial
because the Tow·n is not in anywise bound and beeause even if
it were in anywise bouud,.the taxes already paid by the people
h1 tl1e Town would more tl1an pay for the benefits derived.
~:fr. Farr: Counsel for defendant is entirely agreeable to
ihe entry of an objection by counsel for complainant to the
tcstimon_y of the sundry 'vitnesscs along the lines of that
l1eretofore given, 'vith the understanding that such general
objection may apply to each and every question, each and
every answer, each and every part thereof, without the relleWa1 of the specific objection.
1\:Ir. Crounse: Counsel for the complainant is willing to enter into such an agreement with the furtl1er proviso that any
further objection that has not already been noted in the record which may be applicable to the questions propounded or
the answers thereto, may be made on the hearing of this
cause.
lVIr. Farr: ~Iy statement related to the ·objections of the~
charter heretofore interposed. If there be further objections
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:extraneous to those made, I, of course, shall desire them
noted of record in order that I may have notice th~reof prior
to the submission of the ease to the court.
·
A. The road leading from Annandale is a direct benefit to
the town. The other road is a great benefit, but is of more
or .less indirect benefit.

Mr. Farr: You may take the witness.
•

pag~ 140 ~

CROSS EXAMIN.A.TION.

By. Mr. Crounse:
Q. So you think it is a benefit to the town ·to have a road
built that takes people away from it?
A. The Town or Falls Chnreh makes no roads to take
people a'vay from it. The people who come to Falls Church
over good roads stay in Fails Church, .and we could have
lmd no good road to Annandale if it had not been for this
bond issue.
Mr. Crounse: Motion is made to strike out the answer as
not responsive to the question.

Q. In what way does a road running from Annandale to
Bailey's Cross Roads benefit the Town of Falls Church?
A. That was not the question you asl{ed me. The question
you asl{ed me was about taking neople out of the "Town by
the Annandale road.
· ]fr. Crounse: Now, answer the question.
A. An indirect benefit to the town is derived from the

.A. nnandale to Bailey's Cross Roads road.
Q. In what way is an indirect benefit-please explain in
the record what you mean by an indirect benefit?
A. An indirect bene~t to a community situated say two
miles from the road is as follows: You are driving out
through the eonntry over a magnificent road and you are a
stranger through this c.ountry and you say "Why they have
wonderful roads out here and I would-to locate here. Where
is a good town to locate in!" "FnHs Church, Fairfax County,
.Virginia." "How far is that from this road i" ''About a
mile and a half or two miles". That leads them to investigate and they come to Falls ·Church and they find more good
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roads and then they locate in Falls Church. If they had not
;gone over that partieular road that would not have thought
about the town.· There was a time when you spoke of roads
in Virginia they would laugh at you. We hope that time is
passed.
Q. So you now want to change you answer and
page 141 ~ say that the benefit is a direct benefit and not an
indirect benefit 1
A. I only quoted one example of where it is a direct benefit.
I will keep to the answer and say that it is an indirect benefit.
11he Columbia Pike is an indirect benefit and the Annandale
Road is a direct benefit.
Q. How far is it from Falls Church to Annandale1
A. I would have to ask Mr. Oliver, if you will allow me.
1\ir. Crounse:

No, answer yousrelf.

A. About two miles.
Q. S'o it is not as much as six miles!
A. I stated in my answer about two miles. I don't know.
Q. Vvell, do you think a road that is built six miles away
from a town is much benefit to the town if it does lead direct
to the town-is as much benefit to it as one built two mil~
away from itf
A. It is the difference behveen a direct and· an indirect
benefit.
Q. Did you participate in this election f
A. Yes, sil·.
Q. Yon know that the election 'vas not called by the Town
•Council of the Town of Falls Church, do you not 1
A. A few elections back~Ir. Crounse: I asked you just that one question. I asked
you did you kno'v that the election was not called by the
Town Council of the Town of Falls Church.

A. A few elections back we had a bond issue, J think it was
a State bond issue, and the council of Falls Church was never
considered and I presume that the same procedure was carried out in this bond issue.
l\{r. Crounse: l\1:otion is made to strike out the witness's
· answer as not responsive to the question, and he is again asked
the question, and the Commissioner is asked to repeat the
question to him.
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The Commissioner repeated the question.
page· 142 ~

A. It was not called by the Council of Falls
Church.
Q. And you have been a member of the Town Council of
Falls Church?
A. Yes.
Q. And you know that in order to raise funds to improve
the roads within the Town of Falls Church, it is necessary
to have a petition signed by resident freeholders and presented to the Town Council T

Mr. Farr: Objected to as this line of cross examination is
beyond the scope of cross examination, and. the complainant
by such cross examination is making the witnes~ his own issues immaterial to those involved in this case.
A. Yes, sir.
.
Q,. You lia,sted 302 people as voting at the Falls Church
precinct in the election in question, of which I understood
,you to say that 5 ballots were in some 'vay irregular and
were thrown out. Is that correct
A. Yon are talking about the ballots cast ·for the bond
issue?
·
~{r. Crounse: I am talking about the baUots cast in this
bond issue election.

A. 310 were cast all told. Understand that this was a general election and the bond issue election was held at this
election.
Mr. Crounse : I understand that.
A. There were 310 cast for the general ticket and 302 cast
for the bond issue.
Q. And how many of those cast for the bond issue were invalid?
·
A. 5.
Q. So that there were 297 cast on the bond issue, is that
cClrrect?
A. That is correct.
Q. VVere those 297 for the bond issue?
A. No, sir.
Q. What number were ·for the bond issue?

I

I

•j

I
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..

A. The exact number was 244 for the bond issue, and
·
against the bond issue, 'vere 53..
page 143 ~ Q. Ho'v many votes were cast by people living
outside the corporate limits of Falls Church who
V(•te within the precinct of Falls Church~
A. 60.
Q. How many of those voter·s residing in the corporate
limits of the 'ro,vn of Falls Church, who participated in the
bond issue election, resided within that portion of the Town
of Falls Church lying 'vithin Falls Church ],fagisterial District?
A. At a general election the requirements are that you
ntust pay three years' capitation taxes and be a registered
voter. You can reside in the City of vVashington and still be
a voter in Falls Church District and Falls Church Town.
·Y0u can reside in Providence Township and still be a voter
in Falls Church town, provided you have not gotten your
transfer, and paid the capitation taxes regularly in Falls
Church District.
·
Q. Will you now tell me how many people who participated in the bond issue election at Falls Church precinct in
November. 1924. lived 'vit.hin that. part of F.alls Church lyingwithin Falls Church Magisterial District in Fairfax ·County·?
A. If my memory serves me right there are only three such
cases. I only kno'v positively of one cast voting at that time
and he voted. I was informed today that he lived in Providence District at the time, but he had never gott~n his transfer and he had paid his three years' capitation taxes and
when he cnme to the judges he was allowed to vote.
Q. Is that the best answer you can give to the question I
asked you?
Mr. Styles: Well, I don't know.
~fr. Crounse : I asked you now many of the voters who participated in this election under which these bonds were issued
by Fairfax County at the Falls Church precinct
page 144 ~ actually resided 'vithin that portion of the Town
of Falls Church lying within Falls Church Magisterial District of Fairfax County, and if you can't answer the
question, please say so.

Mr. Farr: It is submitted that the witness has answered
the question by ·stating that so far as he kne'v only the quali;.
:fied voters were permitted to vote; that is those residing with-
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in Falls Church District, but that he had Iean1ed recently
that there was one case of a party voting under the circumstances he has heretofore detailed.
Mr. Crounse: Counsel for complainant states that if :Mr.
Farr would like to testify he would be very glad to have him
as a witness.
A. As it is not the duty of a judge, or judge~, to investigate every voter personally who comes to vote, the judges are
guided by the eligibility of the voter, and his eligibily is
determined by a poll sheet made out and certified to by the
Clerk of the Court, assisted by the Treasurer of the County
as to those who have paid three years' capitation taxes in
snccession, and also the county registrar presents his books
to the judges and they look through those books and see if
the voter has been registered. If the voter ha.g been registered and he has paid three years' capitation taxes, he is entitled to vote. The question of where he lives at this particular time is not the duty of the judge. From personal
kno,vledge I only know of one that voted that particular day
and I only found that out today.
Q. So you only know of one voter who participated in this
election held at the precinct of Falls Church among others,
who lived in that portion of Falls Church lying within Falls
iChurch 1\tiagisteria1 District, Fairfax County, is that your
answer?
The Witness: Who lived within¥ No.
1\tir. Crounse: That is tile question I asked you.

A. 237 lived with Falls Church corporation and one minus
would make 236 and I only found that one out
page 145 ~ this morning, so at the time of the election I would
have sworn that he also lived there because I did
11ot ask him.
Q. Is it not a fact that yon do not know how many of
these people who participated in this bond issue election in
1924, resided within that portion of the To'vn of Falls Church
lying within Falls Church 1\{a-gisterial District, Fairfax
.County, Virginia 1
A. No, sir. The voting list is divided into Falls Church
District and the Town of Falls Church and if you were to
come up and offer to vote yon would present your name to the
judges who would look over the voting list and see whether
you were registered and had paid your capitation taxes f~om

'
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!1,alls Church District, or from the Town of Falls Church and
every vote that is counted from the Town of Falls Church
'vas on the list marked ''Town of Falls Church, male, female,
colored or white'' and that also holds good for the district.
Q. You had nothing to do with the making up of the voters'
list, did you 1
ll. ~o, sir.
.
Q. I-Iow do you know, unless you kno'v the particular persons who participated in the election, whether the persons
who participated in said election for the purpose of issuing
county bonds, lived within Falls Church l'Iagisterial District
within th(? said Town of Falls Church, or outside of it j
lVIr. Farr: Counsel for defendant objects to the question
because the judges of election in accordance with the langnage of the statute, along with the poll books and ballots
aro furnished a list of the qualified voters, which is the test
of those entitled to participate in the election save only those
wl1o have been inadvertently omitted therefrom which omissions are required by law to be corrected by the office of
the County Treasurer, and therefore, the judges are bound
by such lists which speak for themselves and are permanent
records.
.
page 146 ~ ~fr. Crounse: Counsel for complainant states
that he does not care anything· about what the
lists show. This witness has been put on the !3tand to testify as to where the persons who participated in this election
resided and it is this information ·that eounsel for the complainant seeks to elicit.
Q. Do you know a man named Townsend 0. l\1arr?
ll. Yes, sir.
Q.. Did he vote in this election~
A. Yes, sir.
Q. At the time he voted in the election, in what district in
the Town of Falls Church, was he residing
1\.. The judges saw that he resided in the Town of F,alls
Church by the voting list. fie had paid his capitation taxes
and he had registered.
Q. Did he vote on the question of the bond issue 1
A. I could not tell you that. Ife was given a ballot. We
DJ'e not allowed to look at the ballots after they are voted.
Q. You gave him a ticket to vote in the election for the
bond issue?
A. One of the judges did, yes, sir,-gave him a ticket to
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vote in the bond issue and also a ticket to vote 1n the
general election.
Q. And a.t that time he actually resided in Providence ~1:ag
isterial District in the Town of Falls Church, did he not 1
A. I don't know. I did not know that until this morning.
That was in 1924. I never knew that he had lived outside
the District until this morning. The election was in 1924
and at that time he had not asked for a transfer.
Q. And you don't know but 'vhat there may have been other
similar cases Y
page 147 ~ A. As a judge we are not interestEd in that at
all.
Q. S'o there may have been and you would not know anything about it~
A. It is not our business to inquire into that. We follow the voting list entirely.
1\IIr. Crounse: That is all.
RE-DIRECT

EXA~1:INATION.

J\.fr. Farr:
Q. ~1:r. Styles, the voting list furnished you shows the list
of qualified voters in Falls Church District, does it not, separately, both white and colored and male and female~
A. Yes, sir.
Q. It also shows the list of qualified voters in Providence
1\fagisterial District, compiled in the same way, does it not?
A. Yes, sir.
Q. The judges had those lists as of the date of this election, did they not
A. Yes, sir.
Q. And were guided thereby, 'vere they not¥
· A. Yes, sir;
Mr. Crounse: Counsel for complainant renews his motion
to strike. out all the witness's testimony, both direct and. on
cross examination, for the reasons stated.
SAMUEL H. STYLES.

By CI-IARLES

PICKETT~

And, thereupon,
1\'IRS. PEARL D. I-IANNAH,
a witness of la,vful age, being first duly s'vorn, deposes and
says as follows:

0
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By Mr. Farr:
Q. Please state your name, age, residence and occupation 1
A. Pearl D. IIannah, age 44, residence Annandale, occupation, housewife.
Q. vVere you interested in this $262,000.00 bond
page 148 ~ issue election held in Falls Church District in
19241
A. Yes, sir.
Q. You voted in that election did you not 1
A. Yes, sir. At Annandale precinct.
Q. What was the understanding prior to and at the time
of the conduct of the election as to the responsibility of those
of the citizens of your district living within the Towu of
Falls Church with respect to the payment of taxes if the bond
issue were carried~
Mr. Crortnse: Counsel for complainant note a similar objection to the testimony of like character of prior witnesses,
both as to this witness and other witnesses, to apply to all
similar testimony as if specifically renewed.
A. We were under the impression that the people from
Fnlls Church District living in Falls Church Town would pay
a part of the taxes on this bond issue.
Mr. Crounse: No questions.
PEARL D. HANNAH.
By CHARLES PICIGTITT.
And, thereupo11,

1\tiR. VERNON 1vL LYNCH,
a witness of lawful age, being first duly sworn, deposes and
suys as follows:
Bv Mr. Farr:
~Q. Please state your name, age, residence and occupation.
A. Vernon 1\ti. Lynch, age 41, residence 11ear Annandale,
Fairfax . County, Va., occupation, farmer.
.
Q. What, if ai}y, official position do you hold in this Oounty
at thi~ time, 1\ir, Lynch?
page 149 ~ A~ School trustee, Falls Church District.
Q. Did you participate in the special election
in November, 1924, for the issuanee of $262,000.00 of bonds?
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A. I did.
Q. \Vhat \Vas your understanding, ~:fr. Lynch, as to the
l'esponsibilities of those of the citizens .of Falls Church District, residing within the Town of Falls Church in· connection with taxes if the bond issue election were successful and
the bonds ssued t"
A. My understanding 'vas that without Falls Church both
voting in the election and paying their share of the tax we
c.ould not bond for enough to build the roads.
lVIr. Farr: That is ali.

CROS'S EXAl\IINATION.
~Ir.

Crounse :
Q. One of these roads running from Annandale to Bailey's
Cross Roads, is situated ho'v far from the corporate limits
·
of the Town of Falls Church?
A. It is a fraction over two miles from Bailey's to Falls
Church corporate limits.
·
0 . And how far is it from Falls Church to Annandale
A. To the best of my knowledge, it is 4~~ miles.

~:fr. Crounse: It is understood that the prior objections of
counsel for complainant to testimony of the character heretofore adduced from this witness and of like character from
all subsequent witnesses is objected to without the entering
of specific objections; that cross examination of the 'vitnesses
is not to he construed as a waiver of said objec. page 150 ~ tions, and that a general motion to strike out all
similar testimony of this and other witnesses is
made without the renewal thereof in connection with the testimony of each separate witness.

Q. Where did you get your information that the people
living within Falls Church ~{agisterial District in the corporate limits of the Town of Falls Church would be assessed
with taxes for the purpose of paying· the interest and creating a sinking fund to liquidate and retire these bonds, along
with the .people living outside the Town of Falls Church f
A. To the best of my knowledge and belief, it was the leaders 'vho were getting up the bond issue who informed me.
Q. Do you recall the name of any person at this time who
made s"uch a state~ent to you Y
A. Martin T. Webb.
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Q. "\Vhere does he reside 1
A. Near Annandale.
1\{r. Crounse: That is all.
VERNON ~f. LYNCH.
By CHAJ;tLES PICI{ETT.
· And, thereupon,

J. B. CARTER,
a witness of la,vful age, being first duly sworn, deposes and
says as follows :
By 1\{r. Farr:

Q. Please state your name, age, residence and
pAge 151 } occupation?
. A... J. B. Carter, age 58, residence Lincolnia,
J'nirfax County, Virginia, occupation merchant.
Q. Did you participate in the special election in November, 1924, in connection with the $262,000.00 bond issue for
the improvement of the road leading from the Arlington
1County line on Columbia Pike to ~It. Pleasant and thence to
. .A.11nandale, and the road commencing on the Lee Highway
in the Town of Falls Church runing thence to Annandale
A. Yes, sir.
Q. What was your understanding, Mr. Carter, as to the :.;esponsibility of those of the citizens of Falls Church District
living in the Town of Falls Church as to the payment of taxes
in the event the election was successful and the bonds issued 1
A. They were to pay their percentage.
Q. Did you vote in favor of the bonds Y
A. Yes.
Q. Did you vote on the strength of that understanding?
A. Yes, sir.
Q. Had you understood otherwise, what, if anything, ""oulcl
have been the effect on your vote 1
'
A. I do not kno'v what would have been the effect on my
vofe, but we did not think there would be enoug·h funds unless the To""ll of Falls Church were in it.
Q. In other 'vords, without the assessed valuation of the
property in that 'lJart of the Town of Falls Church situated
in the District, the bonds of $262,000.00 would not have been
within the 15% statutory limit, that was your understanding?
. ~. 1res, sir.
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CROSS EXA~fiN...t\.TION.

!fr. Crounse:
Q. So you felt ·by your vote that you were justified in creating an indebtedness on the Town of Falls Church 1 that portion of the Town of Falls Church lying within E,alls Church
1\fagisterial District, Fairfax County, regardless of the fact
that you might there.by prevent the town under its charter
from improving its_ roads, streets, alleys and sidewalks 1
Mr. Farr: Qruestion objected to on two grounds. First,
as it very clearly appears from the certificate of the comntjesioners of election that no bond issue election could have
1heen carried adverse to tthe wishes of the citizens of Falls
iChurch, and secondly, because the bond issue in nowise impaired the corporate credit and integrity of the Town of Fans
!Church.
A. I don't know as we had anything to do with their roads,
streets and sidewalks. We were not thinking about that at
the time.
Q.. Do you fee that if the reverse would have been a fair
and equitable proposition, for the residents of the Town of
}.,alls Church to have voted to improve the roads, streets,
alleys and sidewalks in said town and to have assessed
against your property lying in Falls Church l\fagisterial
Dtstrict, outside of the cor-porate limits of the Town of Falls
Church, a tax to help pay the bond issue~
A. I don't know as I can answer that question.
Q. You mean you cannot answer the question as to whether
you consider it equitable- and fair for the people of Falls
Church to vote to improve their o·wn roads, streets, and alleys and assess a portion of the cost hereof against your
property lying in Falls Church Magisterial District outside
the corporate limits of the Town~
page 153 ~ ~Ir. Farr: Question objected to as presenting
a legal nonenity, in view of the fact that there is
absolutely no proVision of law for the residents of Falls
Church ~Iagi.sterial District lying 'vithout the Town of Falls
Cl1urch- to participate in any manner in the corporate affairs
of the town and corporate elections for 'purely corporate
purposes therein.
A. No. I don't think they would have any right to charge
me for it.
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Q. You don't think it would be a fair proposition, do you~
A. No.
Q. And yet you think it is a perfectly fair and equitable
proposition for them to pay for the improvements that you
received f ·
A. They voted for it-that is what I was led to believe.

RE-DffiECT EXAMINATION.
1\Ir. Farr:
Q. How close to your store do either of these particular
i 'vo roads run~
A. About three miles from my porperty one of them, and
the other one about 2~ miles.

· J. B. CARTER.
By CHARLES PICKETT.
And, thereupon,
MR. M. E. CHURCH,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
By Mr. Farr:

Q. Please state your name, age, residence and
pnge 154 } occupation Y
· A. ~I. A. Church, age 69, residence Falls
Church, occupation real estate.
·
Q. Within 'vhat portion of the metropolis of Falls Church
do you reside, Dr. Church?
A. In the business center.
Q. And that is within Falls Church Magisterial District?
A. Yes, sir.
Q. How long have you resided in the town?
.A. A little over 40 years.
Q. Did you participate in the special election held in November, 1924, for the issuance of $262,000.00 county bonds for
the construction of two roads, one of which lies partly within
the corporate limits of Falls Church?
A. I did.
Q. Did you understand at that time, Dr. Church, that if
the bond issue was successful and the bonds issued, that you
and other residents in the Town, residing within Falls Church
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District would, or would not, be taxes in connection with the
said bonds¥
A. I was so anxious for the roads that I did not give the
question of taxes very much consideration,. but the consideration I di_d give it \vould lead me to believe that the Town
of Falls Church District ·would be taxed, otherwise the residents would not have participated in the election.
Q. You \Vere one of the signers of the petition addresse~
to the Court requesting the issuance of the writ of election,
\vere you not~
page 155 ~ A. I think so. I was one of t11e committee working for the bond issue.
Q. Testimony was given in behalf of the complainant by
one witness to the effect that he had been misled on the questiolJ of taxation by the officials and an effort \Vas made to as·certain what official had circulated any information to the
effect that the citizens of snid portion of the town "'ould not
be liable for taxes in connection with the said bond issue.
Please state whether or not you heard any statement prior
to the election to the effect that citizens in the portion of
said town would not be taxed in connection with said bond is:sue · if the election '''ere carried.
A. I do not recollect participating in or hearing any discussion of the matter of ho"' the tax would be levied except
as to the amount of tax that would be levied. That was
calculated and discussed, but I do not remember any discussion of the matter at the time of the campaign, or the election, as to whether a levy would be made on the propertv
in the Town of Falls Church situated in Falls Church District.
Q. You then heard no statements to the effect that no such
levy would be made Y
A. I never heard any such statement by anyo11e.
Q. Yon have been actively engaged for years in the development of the Town of Falls Church 1
A. I have.
Q. What official connection do you have with the bank
down there?
A. I am one of the directors.
page 156 ~ Q. Please state whether or not these two particular roads, one of which leads from the Lee
Highway in the to"'n over to Annandale, and one from Annandale along the Columbia Pike to the Arlington Countv
line, are beneficial or otherwise to the Town of Falls Church?
A. I think the road leading directly from Falls Churcl1 to
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Annandale is of particular benefit to the town. I can't say
the town derives so much benefit from the road leading from
.A.nnandale to Bailey's Cross Roads, except in a general way.
lVIr. Farr: That is all.

CROSS EXAl\1INATION.
1\fr. Crounse:
Q. You had some discussion with respect to the proportion
of the tax to be levied 1
A. Yes. There was an apportionment made by the people
here a.t Fairfax-the officials, someone I can't say whom,
but the figures were given us as to the rate-as to how much
th(~ increase in taxes would be.
Q. Did they tell you where the tax would be levied f
A. I don't remember that that was ever discussed as to
where they would be levied.
Q·. You were actively engaged in the promotion of these
bond issues for the building of the roads, were you not,
Doctor¥
A. I 'vas and am willing to pay my share of the taxes
ltvied.
Q. And probably had as much information on the subject
as anyone and far more than the average voter who participated in the election
page 157 ~ A. As a matter of fact I never gave the matter
any thought. I just took it for granted that the
tax would be levied on all the property in Falls Church District and never thought otherwise.
Q. You didn't impart this information to other people, did
you, Doctor 1
A. I did not. I don't think I ever discussed it with anyone as to where the tax would be levied.

R.E-DIRECT EXAl\tiiNATION.
By Mr. Farr:
Q. In the year 1922 a similar election for the issuance of
$100,000.00 of bonds for building the Lee llighway 'vithin
Fa1ls Church :Niagisterial and in the Town of Falls Church
was held. Those bonds "rere sold and an identically similar
tax levied on the citizens of the por_tion of said Town for the
years 1923 and 1924, so that necessarily you and.every other
citizen and taxpayer in said portion of said to'vn knew that
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the tax would be levied if this particular bond issue were
authorized?
Mr. Crounse: Question objected to as improper cross examination of a witness introduced by the defendant, and for
the further reason that what bonds may have been issued and
taxes levied for roads not involved in this suit a-re irrelevant
and immaterial to the issues herein.
A. If I gave the matter any thought I took it for granted

that the tax would be levied in the same manner as previous
bond issues.
Q. It is um1ecessary to ask this question, but in promoting the issuance of the bonds needless to say, you gave no
one any misinformation, did you?
A. I certainly did not intentionally.
M. E. CHURCH.
By CHARLES' PICI{ETT.
page 158 ~

And, thereupon,

MR. JOHN "YR. KERNS,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
By Mr. Farr:
Q. Please state your name, age, residence and occupation?
A. John W. I{erns, age 44, residence, Falls Church ~fag
isterial District, Fairfax County, Virginia, occupation,
farmer~

Q. What, if any official position do you hold in Fairfax
County¥
A. Road Commissioner, Falls Church District.
Q.. Did you participate in the special election held in NoVC'mber, 1924?
·
A. I did.
Q. What was your understanding as to who ·were to pay
taxes if the bonds were issued¥
A. I never heard anyone speak anything of it at. all, but I
know positively a tax would be levied on us.
Q. And that tax would apply alike to the citizens in the
district and to the citizens of the portion of the district residing in the town 7
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A. Yes, sir.
Mr. Farr: That is all.
Mr. Crounse : No questions.
JOHN W. KERNS.
By CHARLES' PICKETT.
And, thereupon,
l\1:R. THURLOW WHITE,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
By ~1:r. Farr:
Q. Please state your name, age, residence and
occupation?
A. Thurlow White, age 46, residence Falls Church District,
],airfax County, Virginia, occupation, farmer.
Q. How long have you resided in Falls Church District?
A. About 12 years.
Q. Did you participate in the special election held in NoYember, 1924, for the issuance of this $262,000.00 bond ispr:ge 159 ~

sueY
.A. Yes.
Q. What \Vas your understanding, Captain White, as to
\vl1ether or not the citizens of the District and the citizens of
fha.t portion of the town resj.ding in the District would be
t.axecl alik~ in the event the bond issu-e election was carried
and the bonds issued?
]\{r. Crounse: In addition to all the other objections to it,
objection is made to testimony of witnesses residing outside
of the Town of Falls Church in Falls Church Magisterial
District, on the ground that whatever their understanding
may have been \vith respect to who was to pay the tax and
on whom the tax \Vas to be levied can in nowise affect the
rights of the Town of Falls Church. This objection is made
to the testimony of this witness and all other witnesses re-.
sjding without the corporate limits of the Town of Falls
Church and \vithin Falls Church N.[agisterial District with respect to what their understanding may have been.
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A. It was understood that the Town and the district both
\Vould share.
Q. Did you take any active part in favor of the issuance
of the bonds prior to the election f
A. In discussions, yes.
page 160 ~ Q. Were meetings held throughout the District
and Town on the question, do you know f
A. I am quite sure they were. I am not sure of any spe<;ific instances, we had so many meetings of various projects.
Q. In your discussion did you withhold from the public information that the residents within that portion of said town
\Vonld be taxed if the bonds \vere issued~
A. No, sir.
Q. Was such information disseminated, so far as you
knowf
A. I don't know that it was.
· Q. Was information to the effect that they \Vould be taxed
dis semina ted~
A. There was never any question so far as I know on that
part.
Q. In other words, it was a Inc:'1.tter clearly understood that
they would be taxed~
Mr. Crounse: I object to counsel for defendant continually
leading the witness in respect to the subject matter under inquiry.

A. Speaking for myself there was no doubt.
Q. Do you live on either one of these improved roads, Captain White
A. No, sir.
Q. Ho'v far do you reside from the closest one¥
A. About a mile and a half.
Q. That is the one leading from Falls Church
page 161 ~ to .A.nnandale?
A. No, sir ; the one leading from ...t\.nnandale
through Bailey's Cross Roads.
Mr. Farr: That is all.
CROSS

EXA~:IINATION ..

Mr. Crounse:
Q. So far as yon know no information was given out with
respect to whether the people in the Town of Falls Churcl1,
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that portion of the Town of Falls Church lying within the
District would or 1vould not be taxed 1
A. None, except the estimated share of the Town of Falls
Church.
Q. And you don't know that they were even given that information, do you f
A. Yes, sir.
Q. Now do you know that?
A. Through having heard.
Mr. Crounse: J\IIotion is made to strike the answer out as
l1earsay.

Q.. You don't ln1o'v of your o'vn knowledge 1
A. Yes, sir.
Q. Did you go up to the Town of Falls Church and advise
the people there that if the bond issue was carried and the
l1onds issue, that they would be taxed to pay the bonds?
A. No, sir.
l\ir. Crounse: That is all.

RE-DIRECT EXAMINA,riON.
By ~Ir. Farr:
Q. You were repeatedly in and out of the town during the
campaign for these bonds, were you not?
page 162 ~ A. Yes, sir.
Q. And heard and participated in considerable
discussion in the town, did you not?
A. Yes, sir.
l\1:r. Crounse: Question objected to as improper cross examination of defendant's own witness.
THURLOW WHITE.
By CHARLES PICJ{ETT.
. And, thereupon,

1\IR. CLAUDE W. OLIVER,
a witness of lawful age, being first duly sworn, deposes and
says as follo,vs:
By ](Ir. Farr :

Q. Please state your name, age, residence and occup&
tion?
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A. Claude W. Oliver, age 51, residence Bailey's Cross
Roads, and occupation, farmer.
·
Q. How long have you resided in Falls Church District!
A. 27 years.
Q. Did you participate in this special election that we had
under discussion today?
A. Yes.
Q. Did you vote against the bonds?
A. I voted for them.
Q. What understanding, so far as you know, did you have
as to whether the people of the district and of that part of
the town lying within the district would participate in the
payment of any taxes resulting from the issuance
page 163 ~ of the bonds f
A. I had all assurances of it because the estimate was made up including Falls Church in our estimates.
Q. Did you take any leading part in the campaign for· the
issuance of the bonds?
A. I did. I believe Mr. Webb, ~fr. Lynch and myself were
the chief ones.
Q. Did you have occasion to talk to any of the citizens of
said portion of said town prior to the election T
A. Yes, I talked to a good many of them.
Q. What statements were made as to whether or not the
tax would be increased if the bonds were issued?
·
A. I told them just as I .got the information from you that
Falls Church was included. I was working up the propo-:sition of bond issue and we asked Mr. Farr and Mr. Mc,cundlish, and I don't know of any others, what steps we
would have to take to get a bond issue through, and we were
informed that we would have to get 15·% of the assessed
valuation of Falls Church District and the Town of Falls
Church.
Q. In your discussion with any of the citizens o~ the Town
of Falls Church, please state whether or not, you advised
them that they had a. right to participate in the election, but
'vould not pay taxes as a result thereof T
A. No, sir. It was always a matter of fact that they would
;pay taxes. I 'vould not have voted myself if it had been
otherwise.
Q. Could, or could not the election have been had for $262,000.00 of bonds in view of the prior $100,000.00 outstanding
is8ue, without taking into consideration as a basis for the
issuance of said bonds, the assessed valuations within that
portion of the said town lying within Falls ·Church District Y
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·page 164}

Mr. Crounse: Objected to unless the witness
has personal knowledge of the assessed valuation of the property in Falls Church ]\;fagisterial District
without the Town of Falls Church at the time the bond issue
election w·as held. It is submitted that the best evidence of
such are the assessor's books.
A. 'rhey could not have.
CROSS

EXA~1INATION.

Bv Mr. Crounse:
"Q. Yon say that the election could not have been held Y
A. Not for that amount.
~ You mean you could not have issued $262,000.00 of
-bonds1
A. No, sir; not without including F.alls Church.
Q. Where do you livef
A. Bailey's Cross R-oads, as stated.
Q. And how near to either one of these roads under discussion?
A. I am right on tl1e Columbia Pike.
Q. Is that also the road leading from Annandale to Bailey's
Cross Roads~
A. No, sir.
Q. Is it a road by this bond issue
A. Columbia Pike is the road in question, the road we issued the bonds fo1·. I live on that road.
Q. So you were very happy indeed to vote for a bond issue
m1.d saddle a part of the indebtedness on the people of the
Town of Falls Church residing within the corpage 165 ~ porate limits of said Town and 'vithin Falls
Church Magisterial District and have one of the·
roads built rigl1t in front of your door at their. expense?
A. It was just a proposition that in 1922 if we would vote
for the bond issue for the Lee Highway of $100,000.00, they
would .gladly return the same favor to us any time we had a
proposition of like form.

Mr. Crounse: Answer objected to as not responsive to the
question, and motion is made to strike ·it out.
Q. The Town Council of Falls Church, representing the
people of said Town never made any such agreement with
you,· did they Y

192

Supreme Court of- Appeal of Virginia.

A. It 'vas the committee that 'vas working up the bond issue. It was Falls Church people, but I don't kno'v ·whether
it was the Town Council or not ..
Q. Do you know whether they were on the Council or not Y
A. No .
Q~ How many times did you go to Falls Church and talk
with the people living 'vithin Falls Church Magisterial District inside the town, in connection with this bond issue.
A. I only went to Mr. Church's one night when they called
a meeting in his o"I.fice. Q. With whom did you talk at that time1
A. I don't know that I could recall the different namesMr. Church, Mr. Allen; lir. Webb was there, lVIr. Wood ..
There 'vas quite a few on that Annandale roarl and some
from Falls Church.
Q. Can you mention the name of any other person from
the Town of Falls Chur~b, except Dr. Church, who was at
t bat meeting 1
_
. A. Yes, lVIr. Westcott, and possibly more if I
pnge 166 ~ could recall.
Q. \Vhat discussion took place at that meetingf .
·
A. It was just an arrangement for the bond issue, about
working out the best plans for the two roads.
Q.. That is the only time you ever recall being tl1ere in
connection with tl1is bond issue¥
- A. That is tl1e oi1Iy time. I did not go up there at all to
·work it up among the people..
RE-DIR.ECT EXAMINATION.

By Mr. Farr:
Q. How far do you live from that portion of t11e Lee High'\yay within Falls Church District and the Town of Falls
Church improved from a similar and prior $100,000.00 bond
issuef
A. It would be about three miles. It is 2.1 miles to the
corporate line..
· · 1\fr. .Crounse: Question objected to as irrelevant and immaterial, and not involved in the issues in this case.

RE-CROSS EXAMINATION.
By Yr. Crounse:
Q. With respect to the Lee Highway, to which you have
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referred, a part of this road, one-half of that road is withiu
Falls Church ~Iagisterial District, and lh of it in the corporate limits of the ~J.lown of Falls Church in so far as affected
by this particular bond issue, is it not'
A. No, I don't know what portion is in Falls Church and
what portion is in the district.
Q. You don't ln1ow: that the boundary line of
page 167 ~ the Town and the district meet at the center of
the Lee HighwayY
A. No, I do not.

CLAUDE W. OLIVER.
By CHARLES PICI{ETT.
And, thereupon,

LEROY WOODS,
a ''ritness of lawful age, being :first duly sworn, deposes and
says as follows:
Bv Mr. Farr:
"'Q. Please state your name, age, residence and occupation t
A. Leroy Woods, age 53, residence Falls Church District,
:F'nirfax County, Va., occupation, clerk.
Q. In what part of the district do you reside, ~fr. Woods7
A. I live on the Falls Church and Annanda]n Road, one
of the roads built out of this bond issue.
Q. How long have you resided there 1
A. Six years.
Q. When did you move in the district?
A. In 1920.
Q. Did you participate in the special election for the $262,000.00 bond issue we have been discussing?
A. I did.
Q. Did you take ·an active part in the election~
A. Well, to a certain extent.
Q. Where were you on the day of election
A. I 'vas at Annandale in the morning and in the afternoon
I 'vas at Falls Church. I vote at Annandale.
Q. Have I discussed your testimoy with you at any time
prior to the time you took the stand 1
.A. No, sir.
Q. What were you doing in Falls Church on
page 168 } the day of election?
A. I was there to see if the campaign was go·
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ing on there well for the bonds and that the people were out
voting.
.
Q. You were then electioneering, so to speak, in the interests of the bond issue?
A. Yes, that is the interest I had in the election.
Q. What, if anything, do you know as to the understanding of the voters in that portion of the Town of Falls Church
w'ithin the district, in respect to whether or not they would
be assessed with taxes should the election carrv and the
bonds be issued Y
•
A. I don't remember but two persons distinctly that I
discussed that with. One was Harry 8'. Birch. I don't know
'~ihether he lives within the corporate limits or not, but at one
time he was Road Supervisor. Jvir. Birch was opposed to
the bond issue. Dr. C. A. R.anson was the other.
Q. And your conversation with them was along the line of
whether or not they would be taxed?
.l\.. Yes, sir. Dr. Ranson brought that out himself, that
they had already had taxes enough in the city there~ and he
did not feel like they would be able to take on very much more,
and asked me about how much it would be, but I didn't have
the figures to show him what it was. lie said he was voting
for the bond issue, but felt it was quite a burden on the
eitv.
Q. He then understood that he 'vould be taxed if the election carried Y
A. Yes, ·sir. ~fr. Birch opposed the bond issue and he also
spoke of the burden, not only on the city, but the district,
too.
Q. Well, you were there around the polls on the
f'nge 169 ~ day of election at the Town of Falls Church.
State whether or not you heard any statements
to the effect that the citizens of said portion of said Town
l1ad a right to vote in the election, but in nowise would be
·t!txed as a reusl t thereof.
A. I did not.
Q. How far do you reside from that portion of the Lee
Highway within your district and the Town of Falls Church
constructed out of a prior and similar $100,000.00 bond issue?
Mr. Crounse: Question objected to as irrelevant and immaterial as not involved as an issue in this suit.
A. About three 1niles.
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CROSS

EXA~IINATION.

Bv Mr. Crounse:
·Q. You say you live three miles away from the Lee Highway?
A. About three miles of road, and cross country about a
mile and a half.
Q. As I understand, you discussed the question of the effect
of the tax of the people. of the Town of Falls Church if this
election carried and the bonds were issued, with two people.
A. That is all I remember, yes.
Q. And those are the only ones you heard discussing the
matterf
A. Yes.
Mr. Crounse: That is all.
LEROY WOODS.
By CHARLES PICKETT.
page 170 }

And, thereupon,

1IARTIN T. WEBB,
a witness of lawful age, being first duly sworn, deposes and
'Says as follows:

Bv J\ilr. Farr:
..Q. Please state your name, age, residence and occupation t
A. ~Iartin T. vVebb, age 42, residence, Annandale, Fairfax County, Va., occupation, Auditor, Treasury Depa.rt~rt

-

. Q. How long have you resided in Falls .Church District!
A. Off ·and on for- about 6 or 7 years, continuously for

two years.
Q. Were you a resident of the District in November, 1924,
and did you participate in this election we have been discussing here today f
A. I did.
Q. Were you, or were you not, in favor of the issuance of
the proposed bonds?
·A. In favor.
Q. Did you, or did you not, electioneer, so to speak, for the
issuance of the proposed bonds?
A. I did.
· Q. In advance of such activity, did you procure any in-
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formation in respect to the effect of the issuance of said bonds
on the question as to whether or not those of the citizens residing within the Town of Falls Church 'vould be taxed as a
result thereof' ·
A. I did.
Q. What was that information'
A. The information was to the effect that the bond issue
would be based on the· assessed valuation of the entire district, including that part lying within the corporate limits of
Falls Church, and that the tax would be paid prop~ge 171 ~ portionately by those in and out of the corporate
limits.
Q. Did you keep that information a dark secret in your
discussion of the proposed issue Y
A. I did not.
Q. Did you attend any meeting~ prior to the election where
the subject was under discussion Y
A. I did.
Q. Did you make known the information at those meetings
1l1at you had received Y
A. I did.
Q. Can you recall whether any of those meetings were helcl
in the Town of Falls Church?
A. One of them to my knowledge.
Q. Where?
A. In the hall of the Town Council.
Q. Were any members of the citizenship of the portion of
the town lying within the district present at that meeting¥
A. They were.
Q. Was the matter fully gone into and discussed?
A. I could hardly say it was fully gone into. What I mean
is that we probably did not get down to details, but the statement was made that the bond issue was based on the total
assessed values both in and out of Falls Church and that we
would be taxed proportionately, and further stated that the
increased tax based on the proposed bond issue would be approximately 89 cents, based on the then assessed values.
Q. Did you at that meeting, or thereafter, in the Town of
Falls Church, hear any expressions to the effect that the citizens of said portion of the Town would merely have the right
to vote in the election but would not be taxed in
page 172 ~ the event the bonds were issued!
A. No.

Q. Did you consciously or unconsciously, Mr. Webb, at any
time, give out any information to that effect, either within
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the Town of Falls Church or without the Town of Falls
CJ1urch f
A. None whatever.
Q. You were extremely active during that campaign, were
you notf
A. Yes.
Q. Did you attend any meetings held within that portion of
tlH~ district out of the Town?
A. Yes.
Q. Wl1at statements in respect to this particular question
were made by you and others at those meetings~
A. Speaking for myself, the question was clearly stated
as to what ta~able values the bonds would be based on and
that it would be pa.id by those in the entire district, both in
and out of the corporate limits. It was further stated that
the people of Falls Church would pay approximately 40 per
cent of the entire cost for the first year, the proportion thereafter to c.hange as the assessed values in and out of the town
changed from year to year.
Q. You reside close to Columbia Pike, one of the roads improved, do you not 1
A. On Columbia Pike.
Q. How far do you reside from that portion of the Lee
Hig·hway theretofore improved out of a similar $100,000.00
bond· issue 1
·
~Ir. Crounse: The same objection heretofore interposed to
like questions with respect to the $100,000.00 bond issue.

pflge 173 ~

A. Five and a half miles.
Q. The 1a'v contemplates, J\{r. Webb, that notice of the election should be published in the county newsJJapers and at each of the voting precincts. Do you of your
own knowledge, know whether that requirement of the law
was complied with f
A. I do. I do know that it was published in the Fairfax
IIerald and that it was posted at the Falls Church precinct,
on the front door, and that it was posted on the front door
of the Town Council hall in Falls Church and at ~Irs. McDnniell's store at Annandale, but cannot say with respect to
the precinct at West End.
Q. By West End, you mean West End precinct, Falls
Church District, down near Alexandria 1
A. That is right.
Q. I now hand you an issue of the Fairfax Herald, the
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county newspaper circulated in Fairfax County, under date
of Fairfax, Virginia, Friday, October lOth, 1924, and ask you
whether or not notice of the election appears in that issue of
said paperY
A. It does.
Mr. Farr: I offer the said election notice as shown by sai.<.l
paper, as evidence in this case, marked "Exhibit No.1", with
depositon of ~{artin T. Webb.
Mr. Crounse: Objected. to as irrelevant and immaterial, as·
not binding on the Town of Falls Church.
CROS'S EXAJ\IIINATION.
JJv Mr. Crounse :
·Q. You were very active in connection with this bond issue
were you not, Mr. Webb?
page 174 ~ A. Well, I was one among several that were
active in it.
Q. Who were the other several to whom you refer?
A. B. A. Johnson, Leroy Woods, Claude W. Oliver, W. J.
Dean, John M. Allen, John W. l{earns, ~1ason llirst, D. F.
Hannah, and Frank Trammell. That is all I recall right at
this time.
·
Q. They all reside in Falls Church Magisteri·al District
outside of the corporate limits of,Falls Churcht
A. They do, but permit me to add a ilttle further that those
'vho were active were vV. T. Westcott, M. E. Church and H.
If. Millard.
Q. What is ~fr. Millard's occupation?
A. Lawyer.
Q. And all of these persons whose names you have mentioned live.in prosimity to the roads that it was proposed to
improve by this bond issue, do they not?
A. They do with the exception of J\!Ir. Millard.
Q. And Dr. Church, is he a real estate agent in the Town
of Falls ·Church and has he holdings out in the district, beRides those he owns in the Town of Falls Church Y You know
that to be a fact, do you not¥
A. I assume it to be.
Q. 1'Ir. Westcott has a nursery located on one of these
ronds to be improved Y
A. He does.
Q. Those ~re the only three people in the Town of Falls

Town of Falls Church, etc., v. Board of Supervisors, etc. 199
Church that you know were in any wise active in this pro-.
posed bond issue 1
page 175 } A. There were others active up there. I believe 1vir. Cline and Mr. Styles.
Q. ~ir. Cline lives in Arlington County, does he not?
A. I do not kno,v. The reason I say ~1:r. Cline was active
was because he took a deep interest at fhe meeting at which
the bond issue was being formulated.
Q.. You said they held one meeting in the Town of Falls
Church1
A. There were a number of meetings held in the Town of
Falls Church. The ones which I attended were in the-you
might say in the preparation of the bond issue. "When matters were settled and the campaign launched my work was
outside the Town of Falls Church entirely.
Q. You were at only one meeting, however, as I understand
it, within the Town of Falls Church Y
A. I do not believe I was at any meeting in the Town of
Falls Church after the campaign was fully launched; I am
not positive about it.
Q. You don't lmow that any of the people who participated in this election were present at any of those meetings
prior to the date that the campaign was actually launched,.
do you?
A. Yes.
Q. Which ones, for instance'
A. 1\'I. E. ·Church and W. T. '\Vestcott.
Q. Those are ·the only two Y
A. That I am positive of.
Q. How many other people were present at these meetings
.
tl1at you say were held in the Town of Falls Church 1
A. I don't recall, but roughly speaking, about 25 or 50~
and I will ask ~Ir. White to corroborate that.
page 176 } Q. You held them in the old town hall, did yon
.
not, a v·ery small building, probably accommodating 20 to 25 people 1
· A. Yes. I guess it will accommodate about 25 people.
Q. It is very small, probably about 12' x 18' 1
A. Yes, a small building, but permit me to put in here that
further meetings were held in the Town of Falls Church and
I will aks Mr. White to state the places. H. H. 1\Hllard addressed the meetings. .
Q. Did you know any of these people other than those you
have mentioned by name, in the Town of Falls Church, whc
participated in this election t
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A. You mean who voted for the bondst

Mr. Crounse : Yes.

A. I will name H. E. Brown, ~I. E. Church, \V. T. ·westcott. They are the only ones I am positive of because my acquaintance in Falls Church is very limited.
Q. And as I understood you when the matter was u11der
discussion there the question of the property withiu the corporate limits of the Town of Falls Church lying within Fallg
Church ~Iagisterial District was being considered to see what
was the maximum amount of bonds that could be issued~~
· A. That amount had been determined before the meeting
in Falls Church. We knew the assessed value both ·within
and without the corporate limits, and we knew the 15% rate
applied and we knew the amount we could bond for before the
meeting·.
Q. I understood that perfectly, but T say that when you
were discussing the matter at Falls Church that is the reason you gave the people in the Town of Falls Church as
to why the matter 'vas being taken up with them, namely, that
you bad to consider the assessed valuation of th~
-page 177 ~ property in F-alls Church in order to raise a bonll
issue of $262,000.00?
A. The object of the meetings was to get the help of thE?
people of Falls Church, to give them the facts and to ask for
tl1eir support.
Q. YOUJ; purpose in going to the Town of Falls Church was
to advise the people that in order to raise a bond issue of
$262,000.00 the property within the corporate limits of the
Town of Falls Church lying within Falls Church ~fagist erial
District 'vould have to be taken into consideration¥
A. I believe that "No" would be a proper answer if I und~rstood you, as I say we knew that the property in Falls
Church would have to be included and it was assumed that
the citizens of Falls Church likewise understood it.
Q. How many other meetings were held~ I mean how many
meetings were held in the distri~t outside of the To'\\rn of
F'alls Church, 'vhich you attended?
A. I don't know. I would say some three or four.
Q.. Did you make any speeches at any of these meetings
in favor of the proposed bond issue 1
A. I did.
Q. What statement was made then with respeet to the tax
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to be levied in the event the elec.tion was carried and the
bonds \Vere issued
A. That the tax would be paid by the taxpayers of the
entire district, in0luding that part lying within the corporate
limits of Falls ~Church, 'vhiclr represented approxinwtely
40% of the entire cost.
Q. That was done as an inducement to the people iu :~,ails
.Church District outside the corporate limits of the Town
of Falls Church to vote in favor of this bond issue
page 178 ~ was it nott
A. It was made for the purpose of giving them
the actual facts as we understood them.
Q. Did you seek to advise yourself as to whether or not
the property 'vithin the corporate limits of the Town of E,alls
Church, even though within Fans Church :M::agisterial District would be subject to any such taxes?
A. I did.
Q. Where did you find any such authority as that?
A. I got the information from ~!r. Farr and ~Ir .. ~,arr was
extremely busy at the time and we employed Mr. 1\{cCandlish
to prepare the petition, and if I am not wholly mistaken 1\{r.
McCandlish likewise verified it.
Q. Did you also advise yourself as to whether the Town
of Falls Church was constituted a separate road district under its charter 1
A. We did not.
0
/

1\fr. Crounse: That is all.
RE-DIR.E·CT EXAl\IIINATION.

By Mr. Farr:
· Q. VVere you present at the polls in the Town of Falls
Church on the day of this election?
A. No.
Q. Therefore you don't know who voted in the election '1
A. No.
Q. At the meeting you speak of as having heen held in
tl1e Town Council room of the Town of Falls Churr.h, do you
recall whether or not 1\ir. Harry Fellows, then mayor of said
town, was present and presided at said meeting, and whether
or not 1\tfr. Haverty, then Clerk of said town, was likewise
present at said meeting, and whether or not 1\tfr. Haverty addressed the meeting in favor of the proposed issue of bonds~
A. I recall that both 1\{r. Fellows and 1\{r. Have1:iy were
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present and that Mr. I-Iaverty did address the
page 179 ~ meeting in favor of the bond issue, but do notre-_
call as to whether or not Mr. Fellows prEl'3ided at
tb e meeting.
Mr. Crounse: This was just a meeting of the citizens that
you speak of and not a meeting of the Town Council1
A. It was just a get-together meeting, but it was arranged
for through the Town Council who had charge of the hall in
which the meeting was held.
Q. You mean by that that you got permission from the
Town Council to use the Town Hall, is that correct¥
A. No, that is not correct, because the members of the
Town Council who were present at the meeting arranged
with us .for the meeting.
Q. What do you mean by that statement
A. What I mean to say is that members of the Town Council who w~re consulted on the matter agreed to let us have
the hall and come out for the meeting.
Q. In other words, they were there as private citizens of
the town in connection with the bond issue matter?
Mr. Farr: Objected to as calling for the conclusion of the
witness.
A. I do not know in what capacity they were there, but
they were there in the inte1·est of the proposed bond issue.
Q. Who were there, Mr. Webb?
A. Harry Fellows, Mr. Cline, l\Ir. Church, l\f r. Westcott
and others whose names I do not kno,v.
Q. 1\{r. .Church is not a member of the Town
page 180 ~ Council, is he?
. A. No, if you were. asking for the names of the
ntembers of the Town Council who were there I don't know
with the exception; of 1\{r. Haverty and ~Ir. Fellows.
Q. Mr. Fellows lives in Washington Magisterial District
of Arlington County, does he not~
A. He does.
.
Q. And Mr. Haverty was not a member of the Town Council, but was the Town Clerk 1
A. T)lat is probably correct. I am not positive on that.
Mr. Crounse: That is all.
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Mr. Farr:
Q. Mr. Webb, had I discussed the testimony in this case
.;with you at any time prior to the time you took the stand as
a witness?
A. No; this is the :first time I have seen you sjnce the matter came up.
·

.
J\fr. Crounse :
Q. How did you know what you came here to testify with
respect to?
A. JYlr. Lynch advised me yesterday afternoon that Mr.
Parr desired to discuss the matter with some of the citizens
of our district.
Q. So you lamw from Mr. Lynch exactly what 1\{r. li,arr
was going to ask you, did you not Y
A. No, I did not.
Q. You knew what this suit was about?
A. I did.
~ And came down to the Town of Falls Church and spoke
and tried to persuade the Council not to take any action in
regard to the matter 7
pu.ge 181 } A. I did.
Q. So you have a very distinct interest in the
matter?
A. Decidedly so.
Mr. Crolmse: That is all.

1\.fr. Farr:
Q. Have you any improper interest in this, Mr. Webb, or
nuy desire to see anything done except what is honest, fair
and rigl1 t 1
A. I do have a :financial interest, but my prime interest is
to see that no injustice is plaeed on the people in Falls
Church District outside of the corporate limits of Falls
Church.
1\fr. Crounse:
Q. And you made the statement before the Town Council
in the Town of Falls Church at the time that I speak of, when
you appeared before it, that you thought it was all right to
in1pose a tax against the people living within Falls Church
Magisterial District in the Town of Falls · Ohurch for the
bond issue in question, but that if conditions were reversed
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and the tax was being imposed against you from the Town
you would be one of the first to object?
A. _I made the statement that regardless of whut the legal
aspects were, that there was a moral obligation on the people
of Falls Chu].'ch to pay theh~ proportionate part of the tax,
hut. uo not recall that I stated that if conditions were reversed I 'vould be the first one to object. I further stated
that we were paying a proportion of the tax on the Lee High·way bond issue which was built largely for the benefit of the
people of Falls Church and benefited less than one-tenth of
cne per cent of the citizens living in said District outside of
the corporate limits of Falls Church.
page 182 ~

~Ir. Crounse: Objection is made to the part of
the answer referring to the Lee High,vay and
motion is made to strike it out as not in anywise responsive
to the question.

Q. So you feel, Mr. Webb, that you are morally. bound to
pay a tax levied against you no matter how illegal the tax
is Y
Mr. F·arr: Obje·cted to on the ground that it calls for an
.opinion and conclusion of the ·witness on matters as to which
he is not qualified to express an opinion and on 'vhich his
opinion serves no useful purpose.
A. When levied with my understanding.
Q. What do you mean by "when levied with my understanding'' ~
.A. In other words, when I agreed to the levying ·Of the

ta.x .
Q. Do you think tl1at the 4,000 odd people Jiving in the
Town of Falls Church, a large portion of 'vhom Jive in Falls
1Church Magisterial District of the Town of Falls Church
should be bound by the action of a few people who illegally
participated in the election f
Mr. Farr: The question is objected to as there is no proof
in the record as to the number of citizens of the Town of
Falls Church residing within Falls Church 1\fagisterial District and it further calls for an opinion of the witness on
mn tters on which his opinion can serve no useful purpose,
and on 'vhich his opinion is immate:r.ial and irrelevant.
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A. It is assumed that the people of Falls Church voted ou
the bond issue with full knowledge that they would pay a proportionate part of the tax.
·
Q.. Is that the only answer you can give to the question I
adked you?
A. I will ask 1\Ir. Pickett to read that question over and see
if I c.an make it fuller.
page 183 ~

~Ir. Pickett reads the question.

A. I don't feel that they were bound by the action of n
few people.
.J\fr. Farr:
Q. This meeting of the Town Council that you attended is
rather interesting to me, as to which meeting you have been
.questioned as to protests voiced by you as to the action of the
Town Council. Do you recall who presided at the meeting
of the council?
A. I don't know 'vho presided for the reason that the meeting was under W'ay when I arrived and I recognized Mr.
Daniels as being present and ~Ir. Westcott and an ether young
fello,v, who I believe is J\IIayor, but I am not positive as to to
wl1o this 'vas, or what is name was.
Q. Do you lrno'v whether that was a special or regular
nteeting of the Council?
A. I do not. Regular, I believe.
Q. Can you give me the date, 1\{r. Webbf
A. I can not.
Q. Do you recall whether the entire council was present'?
A. I do not kno,v, because I do not lmow who constitutes
the entire CO'ltnsel.
Q. Do you know whether you remember seeing J\fr. George
'\V. Hawxhurst at that meeting1
A. No.
Q. Do you know 1\:fiss 1\fattie Gundry?
A. There was some lady there, but I don't know her name.
1 know that }Ir. Westcott 'vas present and he is a member of
the Town Counc.il, as I understand it.
page 184 ~ Q. Do you recall the names of any other niemb~rs of the council who were present other than
1\fr. Daniels, 1\ir. '\Vestcott, who you say you b(~Iieve was a
mC'mber and a young man whom you understand was mayor 1
A. Mr. Green, I think it was.
Q. Any other members that you recall?
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A.
Q.
A.
Q.

No.
I asked you if you knew Miss Gundry 1
I do not.
Was there some lady present participating as a membHr of the council, do you know 1
A. To the best of my recollection I believe there was.
Q. Ho'v did you happen to learn of the meeting?
A. I heard indirectly that the rna tter was being considered
to take steps to obtain an injunction and lVIr. Westcott advised me of the meeting and I voluntarily went over to see
what action would be taken.
~Ir.

Crounse:
Q. When was this meeting held?
A. I do not kno,v. It was the night that they passed the
resolution to take steps to obtain the injunction.
Q. You know as a matter of fact-you have mentioned Mr.
Green's name-you know as a matter of fact that Mr. Harmon Green resigned as mayor of the Town of Falls Church
at the regular March meeting, 1927, do you not~
A. I do not.
Q. And ~ou know that at that meeting Mr. R. C. L. Moncure, the young man whose name you have mentioned here,
qualified as the 1Iayor of the Town of Falls ·Church Y
A. He did not qualify while I was there.
Q. I am speaking now of the regular March
page 185 ~ meeting, 1927, of the Town Council
A. I do not know who was Mayor or that Mr.
~Ioncnre had. qualified.
Q. Do you know lVIr. R. C. L. lVIoncure f
A. I do not.
Q. At the meeting at 'vhich you made your talk against
the proposed action of the Council in instituting this suit, I
will aks if you recall seeing a young man there who was approximately five feet eight inches tall, smooth shaven, light
complexion, weighing about 135 or 140 pounds, and about 24
years old?
A. I did.
Q. Do you know ~{r: Robert E. l{endrick 1
A·. I do·not.
Q. Do you know whether he was present at that meeting
Ol' not? Did you hear his name called?
·
~
A. I do not.
Q. Do you know Mr. W. T. Westcott
A. I do.
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VVas he present?
·
A. He was.
Q. Did you also see a lady present at that meeting?
A. I did.
Q.· Did you hear her called by name Y
A. Not that I recall.
'
Q. Describe her as well as you can.
A. I could not do it.
Q. VVas Mr. L. P. Daniel there?
A. This gentleman (indicating Mr. Daniel) who I under~
stand is 1fr. Daniel, was there.
Q. And you stated it was at that meeting that
page 186 } this question was discussed and a resolution in. troduced and passed.
A. It was intorduced but had not been voted on when I
left.
Q. Do you know who introduced the resolution Y
A. Mr. Daniels, I believe.
·
!

1\Ir. Crounse: That is all.
It is agreed that the certificate o£ the County Treasurer
field as an exhibit with the answer, showing the assessed
values within Falls Church District and within that portion.
of the town of Falls Church was prepared by the Treasurer
from the assessment books and is a correct transcript thereof.
MARTIN T. WEBB.
By CHARLES PICI{ETT.
State of Virginia,
County of Fairf~"'{, to-wit:

.

;

I, Charles Pickett, a .Commissioner in Chancery for the
:Circuit Court of Fairfax County, Virginia, do hereby certify that the foregoing· depositions were duly taken before
n1e at the time and place .and for the purpose mentioned in
the caption hereof.
..
Given under my hand this 24th day of May, 1927.
CHARLES' PICKETT.
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page 187 ~ EXHIBIT NO. 1, "\VITH DEPOSITION.S OF
MARTIN T. WEBB.
ELECTION NOTICE.
TO THE. VOTER.S OF FALLS CHURCH MAGISTERIAL
DISTRICT. TAKE NOTICE.
That, at the General Election held in said District, on the
4th. day of November, 1924 (Tuesday), a special election will
be held in said Distric.t (Including the Town o.f Falls Church,
in said District) to determine whether or not the said District
shall iss.ue bonds in the. total amount of $262,000.00 for the
. purpose of macadamizJng or otherwise improving. ·
First.-The road between Arlington County line and Annandale~

Approximate cost, $1.61,000.00
Length of Road 4.6 miles.
Second :-The road between Falls Church and Annandale"'
Approximate cost, $101,000.00
Lenth of road 4.4 miles ..
If the said proposed Road Bond issue carries, and the bonds
are issued, the full faith and credit of the entire County is
pledged for their payment.
Teste:

F. W. RICHARDSON,
Clerk of the Circuit ·Court of Fairfax:
County, Virginia.
October 7, 1924.
pftge 188

~

State of Virginia,
County of Fairfax, to-wit:

I, F. W. Richardson, Clerk of the Circuit Court of Fairfax County, Virginia, .do hereby certify that the foregoinp:
is a true eopy of· the record in the Chancery suit of To'vn of
·Falls Church, a body politic and corporate, complainant,
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against the Board of Supervisors of Fairfax County, State
of Virginia, a body corporate, defendant.
I further certify that the bond required in the final decree
has been duly executed with approved surety and that the .
notice for transcript of record was given ana accepted by
'Vilson M. Farr, Attorney for Board of Supervisor~ of Fair- '
fax County, St-ate of Virginia, a body corporate, defendant,
as provided by law.
Given under my hand this 7th day of J nly, 1927,.

F. W. RICHARDS'ON,
CJerk of the Circuit Court of Fairfax
County, Va.
A Copy-Teste :

H. STEWART JONES, C. C.
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