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NATIONAL BANK OF COMME·RCE OF NORFOLK, VIRGINIA, Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Honorable Justices of said Court:
Petitioner, Sarah E. Sawyer, hereinafter called plaintiff,
as she was plaintiff below, respectfully represents that she
is aggrieved by a final judgment of the Court of Law and
Chancery of the CJty of Norfolk, entered on the 12th day of
March, 1935, setting aside a verdict for $1,500.00 and interest, rendered by a jury in her favor and entering judgment
for the National Bank of Commerce of Norfolk, herein called
defendant, as it was defendant below. A transcript of the
record, and the exhibits are herewith filed, to which reference is made.
This is an action by notice of motion, brought by plaintiff
against the defendant bank to recover $1,500.00 and intere·st, the value of 3 notes belonging to plaintiff, made by George
G. Carr for $300.00, $300.00 and $900.00, secured by deed
of trust on Norfolk City realty and of full value of both
principal and interest. Said defendant bank took these notes
from L. P. Matthews, the attorney of plaintiff, and trustee in
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the deed of trust, which attorney had fraudulently transferred them to said defendant bank, the bank asserting without notice, the plaintiff asserting with notice. The jury deciding in favor of plaintiff, the court set aside the verdict
and entered judgment for defendant.
THE ERROR ASSIGNED IS: That the court erred in setting aside the verdict and entering judgment for defendant,
and in not entering judgment for the plaintiff on the verdict.
THE ·FACTS, stripped of useless details, taken pursuant
to the ruling ap·plying after a verdict in favor of the plaintiff, and, therefore, giving the plaintiff the advantage of the
conflicts in evidence and proper inferences, are:
Plaintiff 'vas the mother-in-law and client of L. P. Matthews, who had been her lawyer for many years, but who now
is in the penitentiary. As her lawyer, Matthews made a
loan for her of $1,500.00 to said Carr, evidenced by said
three notes, secured by a deed of trust from Carr to Matthews,
trustee, on amply valuable realty in Norfolk. The notes were
neg·otiable in form, see exhibits, made by Carr payable to
bearer, but each note contained in its body above the signature of Carr, the following statement:
'"' 'rhis note is secured by deed of trust of even date herewith, made by the maker hereof unto L. P. Matthews as trustee (who countersigns this note to identify it as the note described in said deed of trust), and intended to be recorded
forthwith, to which deed of trust reference is hereby made
for the terms thereof.''
And each note on its margin has plainly set forth:
"I HEREBY CERTIFY, that this note is the note dein the deed of trust mentioned in this note on 362
Hamilton Avenue, Norfolk, Virginia.
scr~bed

(Signed) L. P. MATTHEWS, Trustee.''
l\fatthews having made the loan and taken the notes for
plaintiff, had the notes in his possession before delivering
them to his client, the plaintiff, and on April 20, 1932, before
maturity of the notes, he took these notes, with the deed of
trust also, which had been duly recorded, to the defendant
bank, dealing with Mr. Alfriend, the bank's cashier, and
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transferred the notes by delivery to the bank, with the deed
of trust, after Mr. Alfriend looked at the realty and was
:satisfied with its value. The transfer to the bank was also
after 1\ir. Alfriend read the deed of trust (see exhibits),
which deed of trust was made to L. P. Matthews, trustee,
and authorized said trustee to sell the realty upon default,
at the request "of the creditor he1·eby seczwed", and from
the proceeds of sale to pay the trustee 5 commissions, and
to pay the "creditor hereby secured'' the debt, etc. At the
time of taking these notes from 1\iatthews, Alfriend knew
that lVIatthews was a practicing attorney, and naturally would
be representing clients in loans and notes and naturally would
be trustee in client's affairs, and knew that Matthews was in
arrears in office rent to said Bank to the immense sum of
over $1,500.00,- and was indebted to the bank in addition on
notes for $3,031.09 (R., p. 12). These debts to the bank were
owed by lVIatthews personally. The bank held one note for
$1,000.00 secured on some Asheville, North Carolina, realty,
to secure as collateral a loan of Matthews for $736.09 (R., p.
111j2 ), and Matthews stated he wanted back this $1,000.00
note, for the three Carr notes amounting to $1 ,500.00. Alfriend,. for the bank, delivered up the $1,000.00 note, and took
the three Carr notes, thereby increasing the bank's security at
least $500.00, and secured on gilt-edged local property with
Carr, a good local maker. Alfriend made no effort to find
whether Matthews owned the $1,500.00 of notes made by Carr,
either by inquiry of Carr, or otherwise. Alfriend knew that
Matthews was in distress, being $1,500.00 behind with office
rent, in addition to the other debts mentioned. Alfriend
saw the Carr notes named Matthews as trustee, saw the deed
of trust named him trustee, and mentioned the ''creditor
hereby secured", as evidently a separate person from the
trustee; knew that a trustee must be a third person from the
creditor or debtor, and knew l\l[atthews was a lawyer naturally dealing with clients' papers as trustee.

ro

THE ARGUMENT.
Under these circumstances plaintiff asserts that at the
least, it 'vas a jury question whether the bank took without
notice of defect the notes from Matthews, which belonged to
plaintiff and were made ·by Carr.
The only instruction reads as follows, being in compliance with the Negotiable Instruments Law, Code §5621: ·
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''The Court instructs the jury that if they believe from
the evidence that L. P. 1\fatthews was not in fact the true
owner of the notes signed by Mr. Carr which L. P. Matthews transferred to the defendant bank, the burden of evidence is upon the bank to prove by a preponderance of the
evidence that it purchased those notes from lVIatthews without notice.''
The jury found for the plaintiff, the court rendered final
judgment for defendant against the verdict, so the sole question is whether there was enough evidence to go to the jury
on the question of whether the bank had notice of a defect
in the three notes when it took them from Matthews.
That Matthews in fact had no title to these notes, and on
his part fraudulently transferred them to the bank when
they belonged to his client, the plaintiff, is proved a.t the outset. Thereupon, it was the duty of the bank, under said instruction and the statute, to prove it took without notice.
Far from proving the bank took without notice, its cashier, Alfriend, proved that it took 'vith notice, to-wit:
1. The Bank, by its intelligent cashier, saw the notes and
deed of trust, and thereby was expressly informed in clear
type that Matthews was merely t1·ustee, and not the owner of
the notes.
The papers are definite and clear. The bank knew that
the trustee had to possess the notes awhile to countersign
and arrange them and the deed of trust, so that the mere
possession by Matthews g·ave him no apparent title.
2. The Bank knew that ~{atthews was giving $1,500.00 worth
ofgilt-edged notes in exchange for a $1,000.00 note on Asheville property. This inequality in values was itself strong
evidence of fraud.
.
3. The Bank knew Matthews was in fearful straights for
money, $1,500.00 behind with office rent due the Bank, in addition to large indebtedness to the bank by notes.
4. The Bank also was getting $1,500.00 collateral security
for all debts due by 1\{atthews in place of the $1,000.00
note, and was tempted to take the $1,500.00 as collateral security to better the position of the bank. The Bank claimed
the $1,500.00 of notes as· collateral for office rent and all debts
of Matthews. (R., pp. 12, 13.)
The law applying under such circumstances is interesting,
and the following authorities, we submit, oontrOil.
The title of Matthews really being defective, the burden
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was on the Bank to prove it took without notice. Code, §5621,
and said instruction.
The following cases are very strong:
In West .Virginia, in Hazeltine v. Keenan (1904), 46 S.
E. 609, the court decided:
. ''The right of Iiazeltine to one-third of the debt represented by the notes is clearly established ~y the evidence,
as the circuit court found on the evidence. It is scarcely
contested here. But appellants contend that they are bona
fide holders for value of negotiable paper, and, no matter
if Hazeltine had an interest in the notes, it is not good
against them. The notes are payable to Keenan as attorney,
and so they were indorsed by him. Does the word" attorney"
detract fron1 their negotiability~ If it derogates from their
currency or negotiability; if one buying them is by that word
warp.ed of r~ghts of others, and is put on notice of their rights,
and, therefore, cannot say he is a holder without notice of
defect of right in the indorser-then the notes cannot be
negotiable. In Third Nat. Bank v. Lange, 51 1\{d. 138, 34 .Am.
Rep. 304, a note payable to the order of one as "trustee'' was
held not negotiable. The court said the word ''trustee'' restr:cted its free circulation. But whether negotiable or not,
the authorities say that when the word "trustee', "guardian'', or any word sugg·esting rights in others, is upon a note,
it puts a purchaser on inquiry, and he purchases subject
to the just rights of others, and does not hold the place of an
~nnocent purchaser. In the case just cited the court said:
"In the case of the present note, it cannot be read understandingly without seeing upon its face that it is connected with a
trust, and is part of a trust fund. It was the duty of the
bank before p1;1.rchasing· it, to have made inquiry into the
right of the trustee to dispose of it' '-and quoted from
Story's Eq., §400: "Whatever is sufficient to put a party on inquiry is, in equity, held to ·be a g·ood notice to bind him.'' In
Shaw v. 8]Jence'r, 100 l\fass. 382, 97 Am. Dec. 107, 1 Am. Rep.
115, a stock certificate 'vas in the name of one as "trustee".
.The Court said: The rules of law are presumed to be known
by a11 men, and they must govern themselves accordingly.
The law holds that the insertion of the word ''trustee'' after
the name of stockholder does indicate ·and give notice of a
tr.us~''. Express notice is not indispensable. There may be eviden~e of the infirmity of the paper apparent on its face, or
such indications as put the purchaser on inquiry.'' 1 Dan.
Nego. Instru., §795a. In Section 271 that author says that the
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better opinion is that, though a fiduciary may pass good title,
if the transfer is in execution of the trust, yet if there is
suffixed to the payee's name "such words as 'trustee', etc.,
they put the indorsee upon inquiry as to the title, and if the
transfer be in fraud of the trust, the indorsee must suffer
the consequences''. The words '' Agt. Glass Buildings'',
adde·d to a signature to a check, are enough to put one receiving it in pay1nent on 'inquiry as to the signer's authority
to use the fund to pay his debt. Gerard v. McCorrnick (N.
Y.), 29 N. E. 115, 14 L. R. A. 234. If the 'vord ''trustee'' is
on the face of the note, that compels the purchaser's '' ascertaining whether the trustee has power to sell". Bank v. Lowney, 99 Tenn. 278, 42 S. W. 149, 38 L. R. A. 837, 62 Am. St.
Rep. 830. The word ''trustee'' is notice of a trust, and calls
for inquiry and examination. Jllarbury v. Ehlen, 72 Md. 206,
19 Atl. 648, 20 Am. St. Rep. 467, and note. An indorsement
by ''A. H. Syndic'', put the purchaser upon notice. Nicholson v. Chapn~an, J: La. Ann. 222, cited in 2 Randolph, Comtnercial Paper, §§1010, 1012, under the proposition that
"where paper is held by a trustee or guardian, and this appears on its face, it 'viii put the purchaser on inquiry as
to the authority and title of such officer." "The fact that
the instrument on its face is made payable to a person in his
fiduciary capacity, is notice that the payee is acting in such
capacity, and that he can only give title or deal with such
instrument for the ·benefit of the person whom he represents.''
Eat. & Gilb. on Commercial Paper, §75, clause "d", p. 370.
''Where a bill or note is indorsed by a person in an official
capacity, as guardian, syndic, or trustee, the purchaser is
put upon inquiry." 4 Am. & Eng. Ency. L. (2d Ed.) 305.
An attorney, at law or in fact, is but an agent. He cannot
sell his client's paper, especially, as did the party in this
case, for his own private use. 3 Am. & Eng. Ency. L. 369.
The party might collect from the debtor, but not sell.''
In'Farm.ers' db Merchants Bank v. Sie1ners (Mo. 1922), 242
S. W. 417, the court decided the case on two grounds, one
being very much in point in the case at bar. In that case a
note was payable in ordinary form ''to the order of A. E.
Feuerhahn", but had a memorandum upon its face (presumably upon its margin) reading, "Paya'ble to John Eggimann estate''. A. E. Feuerhahn was in fact the agent of
his aunt the administratrix of John Eggimann.
In holding that the memorandum gave the bank notice
that Feuerhahn could not transfer the note to bank in his
own business, the court said in part, p. 418 :
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''The business of pledging the note was had with plaintiff's cashier who admitted at the trial that he read the words,
'Payable to John Eggimann estate', written on the face of
the note, before it was assigned to pla:ntiff, but that he did
not ask .Feuerhahn any questions about it.
"Appellant contends that the words, 'Payable to John
Eg·gimann estate', written on the face of the note, are
no part .of the instrument, but are to he taken as a mere
·private memorandum and, therefore, immaterial. It is further contended by appellant that the administratrix of the
Eggimann estate clothed her agent, A. E. Feuerhahn, with
full power of disposition over the note, and that plaintiff,
having been led into dealing with such apparent owner, wl.ll
be protected in said dealings. To these contentions, we cannot agree. Inasmuch as the words, 'Payable to John Eggiman estate', were written on the face of the note before the
execution of the instrument, they must be regarded as part
9f the contract between the parties. Thus considering the
instrument, they must be construed as limiting the authority
of Feuerhahn over the note.
''The question arises whether the note itself with the said
memorandum thereon 'vas sufficient to impart notice to the
plaintiff of the defect in the title of the note at time it was
assig-ned to it by },etmrhahn? The Negotiable Instrument
Law provides that:
'' 'To constitute notice of an infirmity in the instrument
or defect in the title of the person negotiating the sa.me, the
person to whom it is negotiated must have had actual knowledge of the infirmity or defect, or knowledge of such facts that
his action in taking the instrument amounted to bad faith.'
Section 842, R. S. 1919.
''In disposing of the. note in question, as security for his
own de·ht to the bank, Feuerhahn was guilty of a flagrant
breach of trust, and if plaintiff knew this he acquired no
title to the note.
''The words, 'Payable to John Eggimann estate', written
on the face of the .note imparted actual knowledge to the
plaintiff that the note did not belong to Feuerhahn in his
own right, but that he held it as trustee for the estate of
John Eggimann, deceased. ·The character of the note as
trust property was stamped on its face as fully as if the note
had contained the words 'Payable to A. E. Feuerhahn, trustee, for account of John Eggimann estate'.
''The pledging of f~e note, held in trust, as security for the
trustee's private debt was an act prima facie unauthorized
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and unlawful, and in itself a suspicious circumstance, imposing· upon the plaintiff the duty of inquiry. Plaintiff's cashier
admitted that he read the said memorandum before the· note
was assigned, and that he n1acle no inquiry concerning it.
Plaintiff was bound to know, after reading said memorandum,
that, by law, Feuerhahn had no authority to dispose of the
note for his own debt.
''Had Feuerhahn, pr:or to the assignn1ent, informed plaintiff's cashier that he held the note as trustee for said estate,
and that he had no power to pledge it for his individual debt,
the efficiency of the notice that Feuerhahn was not the
owner of the note could not be seriously questioned; yet the
note itself gives the same information. The said memorandum on the note was sufficient to bring home to the knowledge of the plaintiff that the note was not Feuerhahn's individual property, but property which he held as trustee for
said estate.
''We are of the opinion that Feuerhahn had no authority
to pledge the note as security for his individual debt, and
that the plaintiff had actual knowledge of the defect in
Feuerhahn's title to the note. T~t'rner v. Hoyle, 95 Mo. 340,
8 S. W. 157; Callaway v. Johnson, 51 Mo. 33; Mo. Pac. Ry.
Co. v. Levy, 17 Mo. App. 503; Galloway v. Gleason, 61 Mo.
App. 21; Miller v. People's Savings Bank, 193 ~Io. App. 506,
186 S. W. 547; Schlamp v. Manewal, 196 Mo. App. 123, 190
S. W. fi58: Dttnca·n v. ,Jaudon, 15 Wall. (82 U. S.), 165, 21 L.
Ed.142; Fowler v. Bn11ntley, 14 Pet. (39 U.S.), 319,10 L. Ed.
473; Sigaurney v. Lyo'rd, 8 Bartwell & Cresswell 622; Darnell
on Neg. Inst. (6th Ed.), Vol. 1, §283; Gerard et al. v. :J!cCortn.ick, lRO N. Y. 261. 29 N. E. 115, 14 L. R. A. 234: Truettel
v. Wurtz, 8 Taunt. 100; Byles on Bills and Notes 84."
In McLeod v. Despain (Oregon 1907), 90 Pac. 492, this is
said on page 497 :
"We :find on examination of the cases sustaining respondents' contention on this point that most of the authorities upholding that view manifest some doubt as to the soundness
of their position. This point has not heretofore been directly
before this court; but we find the great weight of authority,
as well as the better reasoning, support the rule that the
word 'trustee', added to a payee's name in a written instrument, is sufficient to put the purchaser upon inquiry as to
all the terms and conditions under which it may have been
executed, and in the absence of such inquiry knowledge thereof
will be presumed. We also deem a recognition of this rule
necessary to properly protect the beneficiaries of such trusts;
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otherwise, under the claim of being a bona fide purchaser
through -ilie neglect of the assignee of an instrument to
make inquiry, the cesttti que trust in many instances would,
·without fault on their part, suffer great loss. The adoption
of the rule here recognized protects the innocent without
hardship to investors; while the contrary doctrine offers an
inducement to purchasers of this kind of property to neglect
making inquiry as to the import of the word 'trustee', by
which the innocent must often suffer at the hands of dishonest trustees in whose selection it often happens the beneficiary has no voice.''
Oral

ar~ument

for

grantin~

the 'vrit is requested.

This petition is adopted as the opening brief, a copy hereof
was delivered or mailed to counsel for defendant on the 18th
day of May, 1935, the $1.40 filing fee was mailed the Clerk
of this Court on the 17th day of May, 1935.
Petitioner prays that a writ of error may be granted, said
error reviewed and corrected, said judgment reversed, final
judgment rendered for petitioner pursuant to the verdict of
the jury, and such other and further relief granted as may
be adapted to the nature of the case.
SARAH E. SAWYER,
By JAS. G. 1\fARTIN, C'ounsel.
May 18, 1935.
The undersigned, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
matter of error appears in the proceedings and judgment
shown by the record accompanying the foregoing petition
to make it proper for the same to be reviewed by this court.
JAS. G. MARTIN.
. Received May 18, 1935.

J. W. E.
Writ of error granted. Bond $200.00. May 29, 1935.

J. W. EGGLESTON.
Rec'd 5/31/35.

M. B. W.
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RECORD
VIRGINIA:
Pleas before the Court of Law and Chancery of the
City of Norfolk, at the court house of said City, on Thursday the 9th day of 1.Iay, 1935.
BE IT REMEMBERED, That heretofore, to-wit: On the
4th day of December, 1933, came Sarah E. Sawyer, plaintiff,
by her Attorney, and filed in the Clerk's Office of said Court
her Notice of Motion for Judgment against National Bank
of Commerce of Norfolk, successors to or continuance of
Norfolk National Bank of Commerce and Trusts, defendant,
in the words and figures follo·wing:
NOTICE OF ].lOTION FOR JUDGMENT.
To National Bank of Commerce of Norfolk,
Successors to or continuance of
Norfolk National Bank of Commerce and Trusts,
Norfolk, Va.
You are hereby notified that I will, on the 18th day of
December, 1933, at 10 A. M. or as soon thereafter on that
date as the Judge will hear the motion, move the Court of
Law. and Chancery of the City of Norfolk, Virginia, for a
judgment against you in the sum of Fifteen Hundred Dollars, with interest from June 23rd, 1931, same being the
value of three certain negotiable notes, made by George G.
Carr, dated June 23rd, 1931, payable to bearer, secured by
deed of trust to L. P. Matthews, Trustee, dated June 23rd,
- 1931, recorded in the Clerk's Office of the Corporation Court
of the City of Norfolk, Virginia, in D. B. 319-B, page 425;
said notes being as follows :
page 2

~

Two notes for $300.00 each, payable respectively
in one and two years after date, and one note for

$900.00, payable three years after date; all of said notes
bearing interest from date.
The said notes were illegally and wrongfully taken by
you as collateral for a note executed by said L. P. Matthews,
and illegally and wrong·fully converted and applied by you
to the payment of said note and other notes and indebtedness
claimed to be due by said L. P. Matthews to you, although
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you had due notice that the said notes were claimed by me
as my property, prior to your conversion of same; demand
·was also made upon you for said notes prior to the comInencement of this suit.
The said notes represent a cash loan made by ine to said
George G. Carr on June 23rd, 1931; and have always .been
my property.
For the past five years I have !been a resident of the State
of Florida; and have recently become a resident of the State
·of Virginia.
SARAH E. SAWYER,
By W. W. OLD, JR., Attorney.
RETURN.
Executed Dec. 1, 1933, by delivering a copy of the within
to C. S. Whitehurst, Vice-Pres. National Bank of Commerce
of Norfolk, a Corporation, in the City of ·Norfolk, wherein
he resides and wherein the said Corporation is doing business.
CHAS. E. FR.ANCIS,
City Sergeant,
City of Norfolk.
By C. B. LESNER, Deputy.
page 3

~

And afterwards : In the Court of Law and Chancery of the City of Norfolk, on the 18th day of
December, 1933.

This day came the parties, by their attorneys, and thereupon
the defendant pleaded the general issue to whi~h the plaintiff
replied generally.
And on motion of the parties the plaintiff is ordered to file
herein her bill of particulars a.nd the defendant is ordered
to file herein its grounds of defense.
And afterwards: In said Court on the 13th day of J anuary, 1934.
This day came the parties and thereupon the plaintiff :filed
herein his bill of particulars and the defendant filed its
grounds of' defense.
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Sometime in April, 1931, Sarah E. SawY-er gave to L. P.
Matthews, her attorney at that time, the sum of Fifteen Hundred Dollars for the purpose of making the loan for that
amount to George G. Carr; she had inspected the property
with Mr. :rvratthews.
Said Sarah E. Sawyer left Norfolk shortly after the inspection in April., 19'31, for a trip North, as was her custom,
and did not return to Norfolk until the latter' part of 1931.
Said L. P. Matthews made the loan to George G. Carr on
June 23rd, 1931, and kept the notes for said Sarah E. Sawyer awaiting her return. Only when she asked for an accounting from said 1Yiatthews, did she ascertain the fact that
he had borrowed money from the Norfolk National Bank
of Commerce and Trusts for his own use and benepage 4 ~ fit and had used the Carr notes as collateral therefor; this having been done without either her consent or knowledge. ·
SARAH E. SAWYER,

By W.

w: OLD, JR., Attorney.

GROUNDS OF DEFENSE.
The defendant will rely upon each and every defense prov- ·
able under the general issue. In addition thereto the defendant says that prior to the maturity of any of said notes
of George G. Carr it became the holder of said notes in due
course for a valuable consideration and without notice of
any equities or defenses or claims of other persons, thereto,
and that said notes are negotiable instruments. The defendant says therefore that it is entitled to hold said notes, or
the proceeds thereof, free and clear of any claim of the plaintiff thereto.
HUGH W. DAVIS,
WILLIAM L. PARKER, p. d.
And afterwards: In said Court, on the 14th day of •February, 1935.

This day came the parties by their attorneys, and then
came a jury, to-wit: A. J. Banks, J. G. Claud, M. Etheridge,
E. H. Hamersley, J. :M. King, R. F. McLaughlin and J. C.
Malbon, who being sworn the truth to speak upon the issue
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joined, and having heard the evidence returned a verdict in
these 'vords, ''We, the jury find for the plaintiff the sum of
$1,500.00 plus interest 6% from April 20, 19il2. ''
page 5

~

Whereupon the defendant moved the Court to
set aside the verdict of the jury and grant it a new
trial on the grounds that the verdict of the jury is contrary
to the law and the evidence, the further hearing of which motion, is continued.
And afterwards : In said Court, on the 12th day of March,
1935.
This day came again the parties, by their attorneys, and
the defendants motion to set aside the verdict of the jury
rendered herein February 14, 1935, being fully heard by the
Court, is sustained, and the said verdict of the jury hereby
is set aside.
And it appearing to the Court that there is sufficient evidence before the Court to enable the Court to decide the case
upon its 1nerits, and it doth seem right and proper to the
Court that final jud~ment he entered for the defendant
against the plaintiff.
Therefore, it is considered by the Court that the plaintiff
take nothing by her Notice of Motion for Judgment and
that the defendant go thereof without day and recover of
the plaintiff its costs by it in this behalf expended.
To which ruling and judgment of the Court the plaintiff
duly excepted.
·
And now, in said Court on the 9th day of May, 1935.
This day came again both parties, by their attorneys, and
the plaintiff presented its bill of exceptions No. 1 and the
exhibits used in the trial of this cause, and it duly appearing
in writing that the defendant had been given proper notice
of the time and place of presenting the same, said
page 6 ~ hill of exceptions 'vas signed and made a part of
the record, as also 'vere said exhibits. And said
bill of exceptions and exhibits were filed with the Clerk
of this Court as part of the record.
The following is the bill of exception referred to in the
foregoing order:
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page 7

~

Virginia: In the Court of Law and Chancery of the
City of Norfolk.

Sarah E. Sawyer
. v.
National Bank of Commerce of Norfolk.
BILL OF EXCEPTIONS NO. 1.
Be it remembered that on the trial of this case the following is the evidence, and all the evidence which was introduced, and the exhibits are also made part of the record, and may be carried to the Supreme Court of Appeals
without being· copied, to-wit:
page 8

r

Mr. Martin: I want to call Mr. Alfriend as an
adverse witness.

JOHN S. ALFRIEND,
called as an adverse witness being first duly sworn, testified as follows :
Examined by ~Ir. Martin:
Q. Mr. Alfriend, tell the jury your name, occupation and
age?
.A.. John S. .A.lfriend, cashier of the National Bank of Commerce, 37.
Q. Mr. Alfriend, how long have you been with the defendant bank?
A. 21 years.
Q. Did you take $1,500.00 face value of notes from l;J. P.
~fatthews on the 2oth of April, 1932, which notes were made
by George Carr 1
A. I did.
Q. Have you in your possession either or some of those
notes at present?
A: I have two.
Q. Will you produce them, please.
A. (Witness hands papers to counsel.)
Q. You hand me two notes.
A. Yes.
Mr. Martin: Which I will put in evidence and read one
or more of them to the jury: '' $300.00, coupon n~
pag·e 9 r gotiable note, No. 2 secured by deed of trust, Norfolk, Virginia, June 23rd, 1931. Two years after
date, for value received, I ·promise to pay to bearer, or order,
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negotiable and payable without offset, at the Law Offices of
L. P. Matthews, National Bank of Commerce Building, in
Norfolk, Virginia, the sum of Three Hundred and Noj100 Dollars, with interest from the date hereof at the rate of six
per cent, per annum, payable semi-annually on the presentation and surrender of the four interest coupons hereto attached as they severally mature and become payable; but
if default be made in the payment, of this note, or of any
one of the interest coupons hereto attached, then and in that
case, the whole sum, of both principal and interest, of this
note, shall, at the option of the holder thereof, become due
and payable at once, anything hereinbefore provided to the
contrary notwithstanding; and I hereby waive the benefit of
my homestead exemptions as to this obligation.
This note is secured bv deed of trust of even date here.with, made by the maker hereof unto L. P. Matthews as
trustee (who countersigns this note to identify it as the note
described in said deed of trust), and intended to
page 10 ~ ibe recorded forthwith, to which deed of trust reference is herehv made for the terms thereof.
(Signed) George G. Carr.;'
And on the margin, ''I hereby certify, that this note is the
note described in the deed of trust mentioned in this note
on 362 Hamilton Avenue, Norfolk, Virginia. (Signed) L. P.
J\fatthews, Trustee."
.By

~I r.

Martin:

Q. Then there is a memorandum in ink which I presume

the bank made as to interest or what not Y
A. That is curtailment of principal.
Q. Made by Mr. Carr?
A. Yes, sir.
Q. I presume the note I have just read had with it four
interest coupons or attached when you took it?
A. Yes.
Q. The other note you have handed me had some coupons on
it which have fallen off on the table, I believe, and is similar
in form except it has six coupons with it?
A. Yes.
Q. And Note No. 3 which I show is for $900.007
A. Yes.
Q. Otherwise it is similar to the one I have read?
A. Yes.
Q. There was another note for $300.00 which is
page 11 ~ like the one for $300.00 I read?
A. That is correct.
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Q. Why have you not that with you?
A. That note has been paid.
Q. Mr. Carr paid that, did he t
A. Mr. Carr partly paid it and it was partly paid through
other collateral and we released him.
Q. Through collateral you had of J\IIr. Matthews Y
A. Yes.
Q. Tell the jury the circumstances under which you got
possession of the three notes totalling $1,500.00 on the 20th
of April, 1932 ~
A. We held a note secured by some Asheville property,
Asheville, North Carolina, and Mr. Matthews wanted to get
possession of that note. That note was in the sum of $1,000.00. I think he said he had a sale for it and he offered
these notes in substitution. I went over and looked at the
property, and in view of the fact that the property appeared
to be good for the debtQ. ·You mean the Hamilton Street property, Hamilton Avenue?
A. Yes, and these notes were in a sum in excess of the
note he desired and I deemed it a good trade and accepted
these notes in substitution· for the Asheville note.
Q. That was a personal matter of Mr. L. P. Matthews,
was it nott
A. That is correct.
Q. Then did you lend him any money at that time Y
A. Not at that time. The original loan was made on the
securities secured by the Asheville property.
Q. You had loaned him on the Asheville property seven
hundred and some dollars Y
A. $736.09.
Q. $726.09?
A. $736.09..
Q. $736.09 the bank had loaned him on the Asheville property sometime prior to that Y
A. On January 8th, 1932.
Q. 1932Y
A. Yes.
Q. Was the loan on the Asheville property at that time due
or past due, or what?
A. It was not due.
Q. It was not due 1
A.· That is right.
Q. You gave him back the $1,000.00 notef
A. I gave him back the $1,000.00.
Q. On the Asheville property Y
A. And took these in substitution.
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Q. Did you do anything else at the time you took the $1,500.00 worth of notes?
A. This entire transaction was a substitution of collateral.
Q. Was the $736.09 paid?
page 12 ~ A. It has been paid since. It was not then.
Q. Do you, or not, claim you have a right to hold
this $1,500.00 worth of Carr notes for the $736.09, or have
you some other notes, too Y
A·. That and some other notes, too.
Q. What other notes do you claim yon have a right to hold
them for?
A. At the time of the substitution Mr. l\£atthews owed us
$3,031.09.
Q. For what?
A. As direct loans. ·
Q. Direct loans to him 1
A. That is right.
Q. Were they on notes made by Mr. Matthews or office rent,
or what?
A. All on notes made by Mr. Matthews.
Q. And not office rent 1
A. Not in that figure. He owed office rent in addition to
that figure.
Q. How much office rent did he owe· 7
.A. He owed office rent-I haven't got the amount he owed
us at the time the substitution was made.
Q. Well, give it to us approximately.
A. Fifteen hundred odd dollars.
Q. He owed you approximately fifteen hundred odd dollars·
on office rent, and you claim a right to hold these
page 13 ~ Carr notes for the three thousand and thirty-one
dollars and odd cents direct loans to Matthews,
and for the $1,500.00 approximately office rent?
A. Under the terms of our collateral note.
Q. Because you took a collateral note from him. When did
you take itf
A. We have had several of them for years. Would you like
to see one?
·
Q. Yes, please, sir. Just one will do.
·A. There is the particular one that you may be interested
in (handing· paper to counsel}.
Q. This particular one is March 1st, 1933. That must have
been some renewal Y
A. That was a renewal of the original loan. He has the.:
original note cancelled and delivered to him.
Q. It was in this same form 7
A. Yes.
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Mr. Martin: I put this in evidence.
By

~{r.

Martin:

Q. This, of course, is dated in 1933, being a renewal of

the previous one?
A. Yes.
Q. This is for $735.00, which is the renewal amount, I presume, and recites collateral as three notes of George C. Carr,
secured by a first deed of trust on 362 Hamilton Avenue, aggreg·ating $1,500.00.
page 14 ~ .A. Yes.
Q. This is the collateral note form you use?
.A. Yes.
Q. Having a blanket clause in favor of your bank?
A. That is correct.
Q. Read us, please, that blanket Clause you rely on Y
A. "It is further agreed that any moneys or other property at any time in the possession of the bank belonging to
any of the parties liable hereon to the bank, as maker or endorser, surety or guarantor, and any deposits, balance of
deposits, or other sums at any time credited by or due from
the bank to any of said parties in any capacity, :inay at all
times at the option of the bank, be held and treated as collateral security for the payment of this note or any other liability of any character or any one or more of the makers
hereof to the bank, whether due or not due, and the bank may
at any time at its option set off the amount due or to become
due hereon against any claim of any of said parties against
the bank.''
Q. As you had a note in your bank, one or more notes,
from Matthews with a smilar clause in it at the time you took
$1,500.00 worth of notes signed by Carr, you claim the right
to hold the Carr notes for all indebtedness that Matthews
might owe the bank Y
A. That is correct.
Q. The Carr notes were worth $1,500.00; the property was
good for it and Carr is g·ood for it Y
page 15 ~ .A. We thought so.
Q. You know so now, don't you Y
A. As the notes have been reduced to $1,165.00, the property is worth that. ·
Note: Notes and coupons heretofore refe:rred to were thereupon marked "Exhibit 1 ", "Exhibit 2 ", ''Exhibit 3 ", and
"Exhibit 4".
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Mr. Martin: May it please the court, I am about to introduce certain correspondence between the bank and my
client or counsel, ap.d plaintiff's counsel Wf!nts to make some
objections to them. I suppose we ought not to arg-ue that in
,
the presence of the jury.
The Court: The jury may retire.
Note: The jury retired.
Mr. lvfartin: I offer, may it please the court, correspondence between my client and the bank. The first letter is of
October 25th, 1933; which I don't insist upon going in. I
think it probably is admissible to show that claim was made
at that time, but as it had in it a kind of compromise proposition I don't insist upon that going in if the gentlemen don't
want it, so I skip over that letter for the moment. I want to
show by tllis correspondence that my client, after she discovered fraud, made claim against the bank and
pag·e 16 ~ they each stated their respective sides, and I suppose I should read to the court the letters. I understand they make no objection to the white letters, the originals by the bank to my client.
Mr. Parker: If you want to prove that Mrs. Sawyer made
demand on the bank for the return of these notes and that
demand was refused, I am perfectly wilEug to admit it. These
letters are argumentative, however on the part of counsel for
Mrs. Sawyer and I see no reason why they should go before
the jury.
:1\Ir. !t£artin: Mr. Old wrote these letters, who previously
represented Mrs. Sawyer, and I submit the whole correspondence ought to gP i.n except possibly the compromise, showing
claim was made anJ the parties took positions similar to the
positions they are taking now.
The Court : Suppose you read the first letter.
Mr. ~:Iartin: The first one is the one that mentions compromise and I won't insist upon it.
The Court: Well, let's see what it is.
Note: Letter of October 25th, 1933, was thereupon read.
Mr. Martin: That would be admissible except perhaps the
compromise mentioned.
page 17 ~ Mr. Parker: It is all hearsay for one thing. It
is based on what Mrs. Sawyer told him. Mrs. Sawyer is here and can testify to what she did.
_
The Court: Read the balance of them.
Mr. Martin: A letter from Mr. Alfriend to Mr. Old dated
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November 1st, 1933, and the next is letter from Mr. Old of
November 11th, 1933.
Note: The letters were thereupon read.
Mr. Martin: That is clean cut, showing claim was made,
which I submit is relevant.
Mr. Parker: I submit it is legal argument in the last part of
it.
The Court: Read the next one.
Mr. Martin: November 20th, 1933, from Mr. Old to Mr.
Alfriend.
Note : The letter 'vas thereupon read.
Mr. Martin: That shows they got full value and we are
entitled, if we are entitled to anything, the whole $1,500.00 we
are suing for.
Mr. Parker: I don't object to the admission of that letter.
Mr. Martin: The next is November 23rd, 1933, from Mr.
Old to Mr. Alfriend.
Note: The letter was thereupon read.
Mr. :hlartin: That is a clean cut demand, may it please the
court.
page 18 ~ Mr. Parker: I have no objection to those last
two letters.
The Court: How about the last one?
Mr. Martin: The last one he doesn't object to, "After discussing the Matthews matter with our attorney, we are still
of the same opinion as expressed to you a short time ago.''
They don't object to that. That is dated November 28th,
1933.
The Court: Leave out the first letter and let the others
go in.
Mr. Parker: . The defendant excepts on the g-rolmds previously stated.
Note: The jury returned.
By Mr. Martin:
Q. Mr. Alfriend, after the question of fraud was discovered
in this case, Mrs. Sawyer came to see you and Mr. Beaman
at the bank, did she not 1
A. That is correct.
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Q. .And made claim for this $1,500.00 worth of notes made
by CarrY
A. That is correct.
Q. After she had seen you and Mr. Beaman personally she
then got Mr. W. W. Old, attorney at law to represent her, did
she not?
.A.. Yes.
Q. And Mr. Old had correspondence with you
page 19
and your bank, a part of which I hand you and
will put in evidence.
.A.. I had all of these letters written, yes.
Q. Your counsel has just seen them. I put in evidence
these letters.

t

Note: Correspondence heretofore. referred to was thereu.pon read and marked ''E·xhibit 5" ''Exhibit 6" "Exhibit
'
7", "Exhibit 8", and ''Exhibit 9".'
Bv Mr. lVIartin:
"'Q. When you said, Mr . .A.lfriend, in one of these letters
that you thought they were worth value, they were worth
value and you sold them for full value, did you not?
.A.. To ourselves.
Q. Sold them to yourself for value Y
.A.. That is right.
Q. What was the purpose of selling them to yourselves then
when you knew lVIrs. Sawyer was claiming them f
.A.. Mr. Matthews' notes were becoming in default and he
could not take care of this collateral note.
Q. So they were the reasons you sold them to yourselves Y
A. That is right.
Mr. Martin: I overlooked one thing. I overlooked asking
for the deed of trust with the notes.
Mr. Parker: Here it is. Did you prove the
page 20 t third missing note to be of the same tenure and
effect!
Mr. Martin: Yes. He said it was the same as the $300.00
note I have already read, your Honor.
The Witness: It matured one year sooner.

By Mr. Martin:
Q. It is the same except it matured one year sooner?
A. Yes.
Q. As shown in your letter of November 1st, 1933, to Mr.
W. W. Old, Jr. t
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A. Yes.
Q. The note for $300.00 matured June 23rd, 1932 Y
A. Yes.
Q. And another note for $300.00 matured on June 23rd,
1934'7
A. Yes.
Q. You also took from Mr. l\latthews a deed of trust sesuring the same notes which your counsel kindly handed me
this morning Y
A. That correct.
Mr. Martin: I put the deed of trust in evidence and will
only read a little bit from it. It is on a printed form:
''This deed, made this, the 23rd dav of J nne, in the year
1931, between George G. Carr (unmarried), of the City of
Norfolk, in the State of Virginia, party of the
page 21 ~ first part, and L. P. Matthews, Trustee, party of
the second part.
WITNESSETH, that the partyi of the first part doth
grant unto the said trustee the following property, to-wit:'·
Then it describes the property.
''IN TRUST To secure to the holder or holders thereof
the payment of three certain negotiable promissory notes
of even date herewith, made by the said George G. Carr
payable to the order of Bearer at the Law Offices of L. P.
Matthews, National Bank of Commerce Building, Norfolk,
Virginia, ag·gregating the principal sum of Fifteen Hundred
($1,500.00) Dollars, said notes being more fully described
as follows:
Note Number One being made in the principal sum of
Three Hundred ($300.00) Dollars, payable one (1) year afterdate, with interest thereon at the rate of 6% per annum as
represented by two interest coupons attached.
Note Number Two being· made in the principal sum of Three
Hundred ($300.00) Dollars, payable two (2) years after date,
with interest thereon at the rate of 6% per annum as represented by four interest coupons attached.
Note Number Three being made in the principal sum of
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Nine Hundred ($900.00) Dollars, payable three (3)
years after date, with interest thereon at the rate
of 6% per annum as represented by six interest
coupons attached.
~

All of said notes countersigned by the Trustee herein named
for the purpose of identification only, and also to secure any
note or notes, or bond or bonds, that may be given in renewal,
or curtail of said indebtedness, or any part thereof, and upon
further trust that the said grantor shall remain in quiet and
peaceable possession of the above. granted and described
premises, and take the profits thereof to his own use, until
default be made in the payment of the debt aforesaid, in whole
or in part, or of the interest thereon, or any part thereof,
or in the observance of any covenant in this deed contained;
and upon such default being made, the said Trustee shall,
so soon thereafter as he shall be requested by the creditor
hereby secured so to do, sell the above granted property at
public auction, at such time and place, and upon such terms
and conditions, as he may deem expedient, having first given
notice of the time and place of sale for at least five days, by
advertisement in one or more newspapers published in the.
City of Norfolk, Virginia, and out of the proceeds
page 23 } of such sale, after paying all expenses attending
the execution of this trust, including commissions
on said proceeds of sale to the said trustee, at the rate of
:five per cent, shall pay to the creditor hereby secured the
debt aforesaid with interest thereon, or so much thereof as
may then remain unpaid, and the balance, if any, to the grantor, or his assigns."
1 need not read the balance of the form.

Note : The deed of trust was thereupon marked ''Exhibit
10".
By Mr. Martin:
Q. That was regularly acknowledged before a Notary Public and recorded Y

A. Yes.
Q. And delivered to you by Mr. Matthews with the notesY
A. That is correct.
CROSS EXAMINATION.
By Mr. Davis:
Q. Mr. Alfrend, in framing one of his questions Mr. Mar-
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tinreferred to "Discovery of certain fraud". Of what fraud
was he referring, the alleged fraud by Mr. Matthews!
A. The alleged fraud of Mr. Matthews.
Mr. Davis: I take it, Mr. Martin, you are making no claim
of fraud against the bank Y
page 24 ~ 1\fr. 1\fartin : I don't mean the bank was guilty
of any fraud in a felonious sense at all. I maintain
they had full notice that l\fr. 1\tlatthews was trustee in this
transaction, therefore didn't take as proper holders.
Mr. Davis: You don't claim the bank had actual knowl~
edge that this "ras the alleged property of Mrs. Sawyer t
Mr. Martin: Yes, I claim the papers gave them notice.
By Mr. Davis:
Q. Mr. Alfriend, as I understand your previous testimony,
you held, among other notes, in April, 1932, a note made by
Mr. Matthews for the sum of $736.097
A. That is correct.
Q. As I understand your testimony, that note was in the
form of a collateral note which has been introduced in evidence by you Y
A: Yes.
Q. Identical terms except with respect to the dates and
amounts!
A. That is correct.
Q. At that time you held as collateral for this $736.00 note
a note secured by certain property in North Carolina 7
A. That is correct.
Q. In the principal sum of $1,000.00?
page 25 ~ A. Yes.
Q. Mr. Matthews represented to you, as I understand your testimony, that he had an opportunity to dispose
of that note at face value 7
A. That is correct.
Q. And as far as you know, he did ultimately dispose of it
at face value?
·
·A. That is correct.
Q. He came to you and presented to you these three Carr
notes and in exchange therefor you surrendered the $1,000.00
North Carolina notes; is that correct?
A. I did, yes.
Q. As I understand it, the $736.09 note was subsequently
paid off out of collections received from the Carr notes; is
that correct?
A. That is correct.

Sarah E. Sawyer v ..Nat. Bk. of Commerce.

25

Q. As I understand your testimony, all other collateral
notes or all other notes in your possession in April, 1932, when
you received the Carr notes, all other notes made by Mr.
L. P. Matthews, were in identically the same form as the
printed form of the collateral notes which you have introduced in evidence; is that correct Y
A. Not all of them. At least four of them were.
Q. In what aggregate amount were those four Y
A. $2,286.09.
Q. Very well. Now how long prior to April,
page 26 ~ 1932, had your bank been doing business with L.
P. Matthews?
A. I should say for 20 years.
Q. You have referred to certain rent claims in your testimony. Did that claim represent rents on offices in your building?
.
A. It did.
Q. How long did he occupy an office in your building!
A. I think since 1906.
·
Q. Was he a depositor in your bank?
A. He was.
Q. Had you loaned him money from time to time over a
period of years?
A. We had.
Q. Had he handled his account, so far as you know, honestly?
A. Always.
· Q. Had you any reason to suspect in April, 1932, that he
was going to seek to pass off on your collateral that belonged
to so1nebody else?
A. Not the slightest reason~
Q. Did he at the time he made this exchange with you sugge~t in any way to you that this collateral was not his own
property? ·
·
A. He did not.
Q. Did he, on the other hand· represent that it was his own
property?
A. We didn't discuss it at all. I naturally aspage 27 ~ sumed it was his.
Q. Did you have any knowledge that Mrs. Sawyer was the claimant for these notes at the time you took
them?
A. I did not.
· Q. Did you know of any connection between Mrs. SaWYer
·and Mr. Matthews?
·
·
·
· A.. I did not.
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.

;

RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. I think you said that when you took the notes from Mr.
Matthews you didn't discuss ownership at all t
A. Not at all.
Q. Y.ou didn't take the trouble to ask Mr. Carr anything
about itY
A. No, sir.
Q. Although you saw he was the maker of the notes and the
deed of trustY
A. I saw no reas·on to do so.
Q. You knew Mr. Matthews was a lawyer and had been
practicing in Norfolk with offices in your building for a long
while and represented various clients Y
A. That is right. We had absolute confidence in him over
these great many years he dealt with us.
page 28

~

SARAH E. SAWYER,
the plaintiff, being first duly sworn, testified as

follows:
Examined by ~{r. Martin:
Q. Your name is ~irs. Sarah E. Sawyer, isn't it Y
A. Sarah E. Sawyer.
Q. How old are you and where do you live Y
A. I am 62 years old and live here in Norfolk.
Q. You are the mother-in-law of Mr. L. P. Matthews, are
you not, he having married your daughter 7
A. Yes.
Q. Was he your lawyer for a great number of years Y
A. Yes. He made these loans for us.
Q. In 1931, did you, or not, furnish him with $1,500.00 to
lend to Mr. George Carr 7
A. Yes, I did.
Q. Did you, or not, go with Mr. Matthews to look at the Carr
property on Hamilton Avenue before you consented to make
the loan?
A. Yes.
Q. When did you discover that Mr. Matthews didn't have
the notes that you claim from George Carr, but that the Bank
of Commerce had them Y
A. I beg your pardon¥
Q. When· did you discover that the Bank of Commerce had
this $1,500.00 worth of the George Carr loan that you claim Y
A. When I asked ~{r. Matthews for my deed of trust and
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notes that I had given him $1,500.00 for, he then
page 29 } told me, which was the first time I knew anything
about it-he told me that "I have taken your notes
and put them up in the Bank of Commerce". ·
Mr. Parker: I object to that.
By 1\tir. Martin: .
Q. Yon need not tell what he told you. State when it was
you first discovered it.
A. Mr. Matthews told me that he hadMr. Parker: I object to what he told her.
The Witness : Just a minute and I will straighten that. How
am I to say where I found the information Y
By Mr. Martin:
Q. You can say you got information from Mr. Matthews, if
you want to.
Mr. Parker: I object to that. It is the same thing.
Mr. l\{artin: I want to get it roughly.
Mr. Parker: It is hearsay, roughly or otherWise
By Mr. J\!Iartin:
Q. I want to get roughly the date when you first found out
the Bank of Commer-ce had these notes Y
Mr. Parker: I submit, if your Honor please, he can ask
that question and she can answer it.
The Court: What Y
Mr. Parker: He can ask that question and she
page 30} can answer it.
The Court: That is what he is asking, about
when.
A. In 1932.

By Mr. Martin:
Q. Then, after you discovered that did you, or not, go to
the nank to make claim y
A. I did.
Q. After you got no satisfaction you went to Mr. Old then,
he formerly being your lawyer 7
A. Yes.
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Q. Did Mr. L. P. Matthews have any right or authority from
you to transfer those notes to the bank or do anything with
them except give them to you!
A. No, sir.

Mr. Martin: She is with you. ·
CROSS EXAMINATION.
By Mr. Davis:
Q. Mrs. Sawyer, as I understand it, in June, 1931, you inspected this Carr property and decided to make this $1,500.00
loan to Mr. Carr, and turned the money over to Mr. Matthews,
your son-in-law and attorney, for the purpose of closing the
transaction; is that correct?
A. In 1931, yes.
Q. In June, 1931. That is when the notes are dated; is
that correct Y
page 31 ~ A. In J nne, 1931, is when he made the loan.
Q. W11en he made the loan Y
A. Yes.
Q. You ·gave him the .money to make the loan Y
A. Yes.
Q. The entire $1,500.00!
A. I did.
Q. As I understand it, you made no demand on him or request of him to deliver the notes to yon made by Mr. Carr
until after you had left Norfolk, and sometime in the spring
of 1932 ; is that correct? You made no demand on Mr. Matthews to give you the notes Y
A. In the spring of 1932?
Q. Is that correct?
A. No; when I came back from Tupper Lake in the fall.
· Q. In the fall of what'
A. 1931 I asked Mr. Matthews for my notes, and Mr. MatthewsQ. Yes.
A. May I say what he said Y
Q. No, you can't say what he said. What did he do, give
them to you?
A. No. He said he didn't have them. I made demand and
wanted them and he said he was going to pay so that I could
get them.
By the Court:
Q. You say that was in the fall of 1931?
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A. yes. Let's see; was it in the fall of 1931
or 1932 Y It was in the fall of 1932.

By-?Yir. Davis:
Q. That is all I 'vant to ask you.
A. Just a minute until I get the dates right. I made the
-loan in 1931. No, it was in the fall of 1931 ·I asked Mr. Matthews for my notes.
Q. Where were you from J nne 1931, until the fall of 1931 Y
. A. I was at Tupper Lake, New York.
Q. You were at Tupper Lake, New York, and you came
back in the fall of 1931, you say, and demanded that Mr. Mat-thews give you the notes f
A. My papers.
Q. The papers in the Carr loan Y
A. Yes, because I had already .mad~ the loan.
Q. He didn't deliver them to yon, but told you he didn't
have them?
A. Yes.
Q. What did you do about thatf
· A. I told him he .would have to get them.
Q. You made no demand Y Did he tell you where they were!
_A. Yes, he told me they were in the National Bank of Commerce.
Q. Did you make any demand of the National Bank of Commerce!
A. I did.
Q. When?
page 33 r A. Later on because he asked me not to say anything about it at that time because it would give
-hin1 a great deal of trouble .
.Q. So he requested you to cover up for him and you did soY.
A. I don't know about covering him up. He simply asked
me not to do it.
Q. You certainly made no demand on the bank until long
after ¥r. Matthews had negotiated or sold these notes to the
bank, did you Y
.A. I did. I went to the bank.
Q. Who did you see Y
.A.· I saw Mr. Alfriend and Mr.- the president.
Q.' The· president. That is the first time you made demand
on the bank when vou went to see them Y
.A. I went there to talk to them about it, yes, and also forYr. Matthews also gave me receipts where he had paid the
interest to let me know they were there.
Q. Mrs. Sawyer, you have testified at one time in your ex-
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amination that you discovered this alleged misapplication of
these notes by Mr. Alfriend in the fall of 1931, and you have
testified that at his request you kept quiet and didn't report
the matter to the bank for some timeT
A. No, I said that I asked Mr. Matthews for them, not Mr.
Alfriend, in 1931.
Q. I understand, but you have testified that at Mr. Matthews' request you said nothing to the bank t
page 34 ~ A. I said nothing to them!
Q. Until you went to see Mr. A.lfrlend and made
den1and for your notes!
A. I went there and asked them about them.
Q. At that time 1\'Ir. Matthews had told you he had hypothecated the notes ·with the bank, hadn't he¥
A. He had.
Q. You had waited for some time after his telling you that
.before you went to Mr. Alfriend Y
A. Some little time, yes.
Q. Some months, hadn't you?
A. I could not tell you.
Q. As a matter of fact, wasn't it in October, 1932, that you
first went there and called on Mr. Alfriend and demanded
these notes, three or four months after Mr. Matthews had delivered the notes to the bank in April, 19327
A. It 'vas in the fall of 1932.
Q. That is all I want to ask you.
A. When I went to see Mr. Alfriend and the president of
the bank.
Q. What was the first notice you gave anyone that you
claimed this property Y
A. No, I didn't need to give anybody any notice. Mr. Matthews told me he was going to get the notes out of the Bank
of Commerce and give them to me.
page 35

~

RE-DIRECT EXAMINATION.

By Mr. Martin:
Q. 1\:frs. Sawyer, you don't know the exact date that you
furnished the $1,500.00, do you Y
A. No, I could not tell you just when I paid it.
Q. It was long before April, 1932, when the bank took the
notesY
A. Yes.
Q. Why isn't Mr. 1\'Iatthews, himself, here to testify!
A. I beg your pardon Y
Q. Why isn't Mr. 1\'Iatthews here to testify? The jury
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might want to know why yon don't have Mr. Matthews here to
.
testify. Where is he 7
A. He is in the State Penitentiary in Richmond. '
Q. Did he, or not, handle a lot of other loans for yon besides this one ?
A. Yes.

By the Court:
Q. I don't exactly understand, Mrs. Sawyer, about the
dates. You say you discovered this when you asked Mr. Matthews about it in the fall of 1931. At another time, I think you
stated that you discovered it in the fall of 1932.
Mr. Davis: She stated she notified the bank in 1932 and
discovered 1\{r. Matthews had delivered the notes in the fall
of 1931.
page 36 ~ Mr. Martin: She said both.

By the Court:
Q. What I want to know are the facts. Did you discover
that Mr. Matthews had negotiated the notes in 1931 or 19321
A. He told me that he didn't have my papers in the fall o~
1931, and it was perfectly natural that I asked him for my
papers so I could put them in the vault, and in 1931 and in
1932 he told me that they were in the National Bank of Commerce.
Q. In 1931 he didn't tell you where they were Y
A. No, he didn't in 19Hl.
Q. When did he. show you the receipts from the Bank of
Commerce?
· A. In 1932, I have here where he showed me as I went
there to see him about it, because he had promised me he
was going to take them out of the bank and let me have them,
and he said, ''I show you that I am paying the interest on
them and I am going to give you these receipts'', and I have
the receipts right there where Mr. Matthews handed them
to me to show me that he was paying the interest on my
notes.
By Mr. :i\Iartin:
.· Q. When you say receipts you mean these papers that are

really collateral notes?
A. Yes. That is what he gave me.
Q. To show you he was keeping it up?
A. To_ show me that he was keeping it up, and that he
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page 37

promised he 'vas going to pay this money so that
could get my money-could get my notes back
out of the bank.

rI

Mr. Martin: I put in evidence and show the jury the three
papers to which she refers, which are three notes made by
Mr. l\1:atthews to the bank, evidently renewals of one or the
other, the first dated December 30th, 1932, payable sixty days
after date, the next one dated November 29th, 1932, payable
30 days after date, and the third one dated December 29th,
1932, payable 30 days after date, all for the sum of $735.00,
stamped paid by the bank.
· .Note: The papers were thereupon marked ''Exhibit 11'',
"Exhibit 12", and "Exhibit 13".
The Court: What is the date of the first one of those receipts.
.
Mr. Martin: The date of the first so-called receipt, which
are really notes, cancelled collateral notesThe Court: The maturity of the first one 7
Mr. l\!Ia1;tin: It is dated September 30th, 1932, payable 60
days after September 30th, 1932.

Bv the Oourt:
·Q. That would run it up to November Y
Mr. Martin: Up to November 29th, I think. Here is the
apparent renewal of it after that, dated November
page 38 ~ 29th, and the third one is dated December 29th, all
in 1932.

By the Court:
Q. Did he give those to you all at one time 7
.A. When I went in the bank with him. I wanted to know
that he was paying them, and he had told me so mariy things
not true, so I walked into the bank and waited there-! had
been upstairs in his office, and we come down and went in the
bank and he gave me the receipts so as to let me know he
was paying it and I would never have any trouble about it.
Bv Mr. Davis:
· Q. At the time of that visit to the bank, when you got these

•
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receipts, you had no conversation yourself with the bank officers Y You let Mr. J\tfatthews talk to them?
.A. I beg· your pardon f
Q. }Ir. lVIatthews handed you these receipts, as you call
themY
.A. "\Vhat- they were.
Q. These cancelJed notes Y
.A. Yes.
Q. Yon didn't have any conversation with the bank, but
you just stayed in the lobby and let him go in and settle the
matter?
.A. I had already been in the bank and talked to them when
he delivered them to me.
Q. And that was in the fall of 1932 wasn't it?
.A. In the fall of 1932.
page 39} Q. All right.
A. But I tried to get my papers in the fall of
1931.

Q. But prior to that time, from 1931, the fall of 1931, when
you came back from Ne'\v York, until the fall of 1932, when
you went to see Mr. Alfriend, you didn't notify the bank that
these Carr notes belong-ed to you, did you 7
.A. I '\vent in to see them in the fall of 1932.
· Q. Prior to that time you had not notified the bank!
A. No.

Q. You jid not notify the bank, you have previously stated,
because Mr. Matthews requested you not to do itY
A. Yes.
Q. As a n1atter of factA. He told me he had the notes.
Q. He told you he had them?
A.

Y~s.

Q. You have previously testified he told you he didn't have
them?
.A. I made a mistake. He told me he didn't know where the
notes were, he didn't know where the notes were in 1931, because I wanted to get my papers.
Q. He didn't know where they were?
A. lie said, ''As soon as I can pay I am going to give them
to you'', and I said, ''I am going to find out. I am going to
make trouble for you", and he said, "Don't do it because you
will make trouble for me, if you go on and ask the
page 40 ~ people about the notes". He didn't want me to
because this, that and the other was all tangled
up.
'•

•

34

Supreme Court of Appeals of Virginia.

By Mr. Martin:
Q. Did he, or not, finally in 1933, give you a statement of
where the notes had gone, in writing Y
Mr. Parker: I object to that, if your Honor pleases.
The Court: Objection sustained.
Mr. Martin: We save the point and offer it your Honor.
By Mr. Davis:
Q. You lived in the house with Mr. Matthews and your
daugh~er, or rather in the same apartment with them, during
'the period from May, 1931, to 1932 Y
A. I 'vas at the Preston Hotel.
Q. With your daughter and Mr. Matthews¥
A. Not with them at all. I had my own room.
Q. You had your own room T
•
A. Yes.
Q. But your daughter and Mr. Matthews were operating
'that hotel 1
A. They were operating the hotel.
Q. They were also living in the same hotel f
A. They were living in the same hotel.
Q. And you were in constant contact with them, were you f
A. Very little.
page 41 ~ Q. You saw your daughter from time to time Y
A. No. I saw Mr. Matthews more than I did
my daughter because he had already told me that-how much
money he had taken from me.
GEORGE C. CARR,
.swor~ on behalf of the plaintiff, testified as follows :
Examined bv Mr. Martin:
Q. Mr. Carr, tell us your name and occupation, and your
age.
A. Georg·e C. Carr, age 31, dental mechanic.
Q. Where do you work?
A .. 612 Taylor Building.
•
Q. How long have you been there?
A. Oh, around between three and four years.
Q. You were negotiating a loan through Mr. Matthews for
$1,500.00 in 1931, were you not 7
A. Yes, sir.
Q. Who did you see about getting the money Y
A. Saw Mr. L. P. Matthews.
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Q. Did you arrange to get it from a certain sourceY Did
he tell you where you could get itf ·
page 42

~

l\1:r. Parker: I object to that. That is hearsay,
what Mr. Matthews may have told him. It is not
in evidence that it came from that source.
Mr. Martin: I submit it is not hearsay.
Mr. Parker: It is a very material point as to whether this
was :Nirs. Matthews' money or not.
The Court: Objection overruled.
Mr. Parker: Exception.
By 1\{r. Martin:
Q. Did you, or not, arrange with Mr. Matthews to borrow
$1,500.00 from his mother-in-law, Mrs. Sawyer?
A. That is what he told me, that he was going to get it from
his mother-in-law, and that she lived down in North Carolina
then, at the time I got the loan.
Q. Did you sign three notes amounting to $1,500.00, two
of which I show you 1
A. Yes, sir.
Q. And the deed of trust which I show you t
A. Yes.
Q. You delivered them all to Mr. Matthews?
A. Yes, sir.
Q. At his office on or about the date they bear, June
23rd, 1931 Y
1\.. That is right.
Q. H·o,v did you get the money, in what amounts, from Mr.
Matthews?
page 43 } A. The day I signed the notes and gave them
to him he gave me $500.00 and gave me a letter of
indebtedness for the balance to be given to me within 60 days,
as soon as he got it from his mother-in-law.
Mr. Parker: We object to this on the same ground. It
has been previously overruled, though. Your Honor has
ruled on it, and I suppose it will be admitted subject to the
same objection and exception.
The Court: All right.

By ]\{r. Martin :
Q. Is this the letter that passed between you on the 24th Y
A. Yes, sir, that is· the letter he p:ave me the day I gave
him the notes.
Q. It is dated the day after the notes are dated. Do you
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recollect whether you were in his office on the date of the
notes or the day afterwards Y
A. That is the date the loan was made. The notes were
dated the 23rd and he didn't have the $500.00 until the following day, but he told me it would be all right. It is really
the date the loans were made but the notes were dated the
23rd.
, ~ Q. The day you were in his office and g·ot it was the 24th f
A.. Yes.
Mr. Martin: I put that in evidence.
page 44

~

Note: The paper was thereupon marked "Exhibit 14''.

By Mr. Martin:
Q. What is that receipt at the bottom, for another $500.00!

A. Yes, sir, the second $500.00 he gave me.
Q. He paid you the second $500.00 September 29th Y
A. Yes.
Q. And you signed at the bottom of the letter?
A. He wrote out the receipt himself and asked me to sign it.
Q. That made $1,000.00! ·
A. Yes.
Q. How much more did you get from Mr. Matthews thenf
· A. I got $50.00 in December, 1932, and a week after that I
got $5.00, and then around about that time, I don't remember the exact date, he gave me $50.00 and $5.00, and gave
me a note of Mr. Cordle for $75.00.
Q. Mr. Matthews gave you that in 19327
A. Yes, sir.
Q. Did you collect the $75.00 note f
. A. I haven't finished. Mr. Cordle is paying along on it:
Q. It is apparently good~
A. Yes, sir.
Q. You never got any more, did you Y
A. Never got any more until last November, until, I be·
lieve, the day just before the last trial.
Q. Before the last criminal trial~
A. Yes, sir.
page 45 ~ Q. Mr. ~fatthews gave yon some more money!
A. No, sir. He made arangements with the bank
to · release the first note and curtail the second note $10.00,
which ·settled all accounts between me and · Mr. Matthews.

Mr. ·~fartin: He is with you.
Mr. Davis: Stand aside.
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1\fr. ~fartin: We rest.
Mr. Parker: I move to strike out the plaintiff's evidence
in this case and would like to argue it fully.
The Court : The jury may retire.
Note : The jury retired and the motion was argued at
length and overruled, to which action of the court the defendant then and there duly excepted.
~

And the following instruction was the only instruction granted and given to the jury, being
granted on motion of plaintiff, to-wit:
page 46

The Court instructs the jury that if they believe from the
·evidence that L. P. Matthews was not in fact the true owner
of the notes signed by Mr. Carr which L. P. ~fatthews transferred to the defendant bank, the burden of evidence is upon
that bank to prove by a preponderance of the evidence that
it purchased those notes from Matthews without notice.
page 47

~

And the jury having heard the said evidence
and instructions of the court, and argument of
counsel found a verdict for the plaintiff for $1,500.00 with
interest th9reon from the 20 day of April, 1932, which verdict on motion of the plaintiff the court thereafter set aside
and rendered :final judgment for the defendant on the ground
that the verdict was contrary to the law and the evidence
and 'vithout evidence to support it; and the plaintiff at the
time duly excepted to the action of the court in setting aside
the verdict and rendering· judgment for the defendant, on the
grounds that the verdict was not contrary to the law nor the
evidence, and had ample evidence to support it, and the
plaintiff prays that this her bill of exceptions No. 1, may be
signed and n1ade part of the record in this case, which was accordingly done in due time, this 9th day of May, 1935, after it
duly appeared in writing that the defendant had been given
proper notice of the time and place of presenting the same.
RICHARD MciLWAINE,
Judge of the Court of Law and Chancery of
the City of Norfolk.
A Copy: Teste:
RICHARD MciLWAINE,
Judge of said Court.
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page 48

~

The exhibits referred to in the foregoing order
are under separate cover.

Virginia:
. In the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk.

I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby certify that the foregoing and annexed is a true transcript of the record in the
suit of Sarah E. Sawyer, plaintiff, v. National Bank of Commerce of Norfolk, successor to or continuance ·of Norfolk National Bank of Commerce and Trusts, defendant, lately pending in said Court.
I further certify that the said copy was not made up and
completed until the defendant had had due notice of the
making of the same and the intention of the plaintiff to take
and appeal therein.
Given under my hand this 11th day of May, 1935.
W. L. PRIEUR, JR., Clerk.
· Fee for this record, $15.00.
A Copy-Teste:

M. B. WATTS, C. C.
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