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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND
1

CARRIE B. GREGORY, Administratrix of
the Estate of James F. Gregory, Deceased .. Plaintiff-in-Error
I

I

vs.

B. R. DANIEL, N. A. DANIEL AND J. F.
DANIEL, Partners, Trading Under the Firm Name
and Style of Daniel Motor Company ..... Defendants-in-Error
I

To the Honorable Chief Justice and Associate Justices of the Suprenie
Court of Appeals of Virginia.;

JUDGMENT COMPLAINEDj OF
I

Your Petitioner, Carrie B. Gregory, Admini~tratrix of the Estate
of James F. Gregory, Deceased, respectfully represents to the Court
that she is aggrieved by a judgment of the Circuit Court of Augusta
County, Virginia, rendered on June 10th, 1938, in the case therein
pending, of Carrie B. Gregory, Administratrix of the Estate of James
F. Gregory, Deceased, vs. B. R. Daniel, N. A. D~niel and J. F. Daniel,
Partners trading under the firm name and style of Daniel Motor Company. A certified copy of the record is herewitp presented.
.

I

ST A TEMENT OF THE CASE
The Plaintiff brought an action in the lower Court for the death
of her husband, who she alleged was killed
Defendants' servant
while negligently 9perating an automobife. The Plaintiff alleged that
the decedent was killed on the night of October 7, 1936, while standing on the side of the road that leads from Stauntbn Westward through
Craigsville on the outskirts of .the Village of Augusta Springs. At
the conclusion of the taking of the evid·ence, thb Court sustained the

b)j
I

I

2
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motion by Defendants' Couns~l, to strike out the Plaintiff's evidence
Jtnd gaye judgment for the Defendants.

2*

· ,:,FACTS

On Saturday night of October 17, 1936, about 9 p. m., the Plaintiff's Intestate, together with two companions, Ross Miller and Edward
Corbin, an infant of about 9 years of age, were walking abreast in
a W estwardly direction along the highway leading from Augusta
Springs, Augusta County, Virginia, to Craigsville, Augusta County,
Virginia, at the Western edge of the Town of Augusta Springs. The
child, Edward Corbin, was carrying a flash light. Shortly before,
Ross Miller and the deceased went to the home of Mrs. Corbin, who
lived about 10 blocks North of the road leading to Craigsville ( R.
.. 26), where they were joined by the Corbin child, and started to
Fridleis Service Station to get some oysters ( R. 27). In going from
the Corbin home to Fridley's Service Station, they came into the main
thoroughfare about two blocks East of Gray's Store (R. 28), which
store is also on the North side of the road and about 150 yards East
of the place of the accident ( R 17). There are no houses close to the
road on its South side and no business houses at all on that side ( R.
62) ~nd all of Augusta Springs is on the right ( or North) side of
the road as you go toward Craigsville after leaving the tannery ( R.
45). The service station is situated on the right ( or North) side of
the main road going from the point where the deceased and his companions came into the road ( R 27). As the Plaintiff's Intestate and
his two companions were proceeding along a practically straight stretch
of the highway, the child Edward Corbin, who was walking slightly
behind the other two with the flash light, called out, "Here comes a
car." Upon hearing that,. all three of them, James Franklin Gregory,
the Plaintiff's Intestate, Ross Miller and Edward Corbin, walked out
to their righthand or Northern edge of the said highway and stopped,
facing North to let the car or truck go by ( R. 28). While standing
in this position on the Northern edge of the highway on a practically
straight stretch of the road, the Plaintiff Intestate was struck and
immediately killed hy the truck owned by the Daf endants, the
3*
Daniel Motor Company, and driven *by Nim Wright or Nimrod Wright, the Agent and servant of the Defendants, Daniel

aniel, et a/,s
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Motor Company, which truck was travelling W st on the said high:way. The child Edward Corbiti, was also killed. by the said truck in
this accident, and Ross Miller was struck and knocked down in a
ditch, but only· received minor injuries. The truck continued on to
Craigsville without stopping, and was later identified as the truck
which caused the damage complained of.
The evidence shows that there is no shou~der to this highway
at the point of. the accident, but that there is a shallow ditch between
the Northern edge of the hard surface and a barbed wire fence, marking the right-of-way of the said highway. Robht Lynn, a sergeant
of the State Police, was called to the scene of ithe accident, and he
testifies ( R. 69) :
"A On the North side of the highway there is no
shoulder at all, just a small drain.
/
Q The hard surface runs to the I drain?
A Yes, sir."
This drain or ditch was filled with water, and the water extended
out into the highway about four feet at this point. The said Robert
Lynn ·further testifies ( R 69) ,- that the road at the point where the
accident occurred, is practically straight except fpr a very slight bend
in the road to the North, and that he measured the hard surface of the
road at this point and found it to be nineteen: feet in width. The
highway is ·practically straight for a distance of three hundred and
. fifty feet (R. 21) from the point where the accident occurred (See
Exhibit ~-'Map" R. 177, the red maFk opposite A), in an Easternly
direction.
Dr. Glenn C. Campbell, the County Coronrr,who examined the
body of the Plaintiff's Intestate shortly after tlie accident, described
his injuries as follows:
I

4*

"Go ahead and tell us what you found?
A That examin~tion showed he !had a large scar over
the right eye, severe contusions c\nd lacerations of the
scalp; I \Vas unable *to make out a ~racture from the external examination, and no autopsy was done. There was a
·compound· fracture of the right forearm, about one-third

4
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across his chest, coming .right over the liver from the .r.ight
side, across to the left, an .area about 3 ~ inches wide, gave
the impression of a friction rub, or burn, with considerable
more contusion on the right side, as if more friction here
from it as it came .across the lower ,end of the chest. Outof that very few marks on the hody. My impression :was
he had an injured liver.
Q \Vhat was your conclusion as to how he met his
death·?
A Internal injury, probably ruptured Jiv.er. He could
have had a se,~er.e .contusion and dro.wned in the ~vater,
because the water was going over his nose and .mouth.
Q Was any part of the body on the macadam. road?
A No, sir."

The child, Edward Corbin's body, was found on the Northern
edge of the highway partly in the ditch, and the Plaintiff's Intestate's
body was found around twenty-seven steps \!Vest of the point where
the child's hody was found completely in the ditch. Ross Miller testified
that at the time .the accident occurred, they were all standing within
eighteen inches of each other. Ross Miller, the only surviving ,eye
witness to the accident, further testifies ( R. 30) :
That .at the time of the accident, the Plaintiff's Intestate, the
witness, and the Corbin child, were standing, not moving in either
direction, op the brink of the ditch, .and on the very Northern .edge of
the hard surface of the highway facing North, as Ross Miller .described
it (R. 30):

"Q And you were standing right up flush with the
ditch·?
A Yes, sir, we were not right over in the .ditch.
Q How far from the fence were you?
A I would say between 2 or .3 feet."
Ross Miller testifies further, that they were all three standing
~ide hy side within 12 to 18 inches of each other, the Plaintiff's Intestate on the witness's left, and the Corbin child on his right.
5*
*There is consider.able conflict in .the evidence as to the condi-
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tion of the atmosphere on the night of the accid t. All of the witnesses testify that it was a dark and cloudy nigh,, but as to whether
there was mist or fog, a conflict in the testimony: exists. Five of the
witnesses for. the Plaintiff, J. D. Gray, John Kincajid, Thomas Fridley,
Frank Harlow and. Hugh lugram, who were at tne scene immediately
after the accidetit occurred, testify that there was no mist or fog at
that time, whereas, Mrs. George Heintzleman, :Fred Heintzleman,
John Jackson, D. H. Sullivan and :Mrs. James Thorpe, witnesses for
the Defendants,. testify that they passed the scene of the accident
shortly before the accident occurred, and that tihe atmosphere was
misty and foggy. (R. 37, 38, 41, 49, 61, 122, 13p,.145.)
Nim Wright, or Nimrod 'Nright, the driver .of the Defendants'
truck, just prior to the accident, was driving at a high rate of speed
through the Village of Augusta Springs.
Hugh Ingram, a witness for the Plaintiff (
85), testifies that
on the night of the accident, while standing in front of the store in
the Vi11age of Augusta Springs, about one-half mile East of the accident, saw the Ford Truck of the Daniel Motor Company, which was
later identified as the truck which caused the injuries complained of,
going West at the speed of between forty and fifty-five miles per hour.
He particularly noticed this truck because of the noise which it made.
Another witness for the Plaintiff, Mrs. Lena; ·williams, who was
~tanding in her front yard on the North edge ofi the highway, about
two hundred. yards East of the scene of the accideht,
testifies ( R. 91) :
I

f

I

"Q When out in the yard did youl see the truck go by?
A I was in the back yard; I could tell it was coming
fast,. the way it was coming, and I walked to the front gate,
and I was standing at the front fence when it went by."

l

Further on she testifies as follows:
"Q Have you had any experience in knowing how
fast a car was driving?
6*
*A I have ridden in a car a lo , but I never drove
one. I knm,v it was going fast, but I c I tld not tell you how
·
fast it was going."
Nim Wright or Nimrod Wright, the Defendants' witness, testi-

?
\/

''.·,.
L

6
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fies that at the point of the accidei1t, he was driving at a speed of
between 25 and 30 miles per hour (R 141).
Alphonso Jordan, the· Defendants' witness, who was accompanying Nim Wright or Nimrod Wright the time of the .accident, testified that the speed of the truck at th~ point of the accident, was between 30 to 35 miles per hour (R. 1S5.)
The wind-shield on the Defendants' truck involved in this accident, was badly perforated and diffused, and· cut off or interfered
with the visibility through the same, This is shown by "Plaintiff's
Exhibit No. 2" and "Plaintiff's Exhibit No. 3" ( R. 179 and 180).
Sergeant Robert Lynn, of the· State Police, who investigated the
accident, testified as follows ( R. 7Q) :

at

7*

"Q What did you find the condition of the truck
to be?
A \Ve found the wind-shield had several bad spots
on the right hand side about 2/3's of the way up. On the
left side of the wind-shield, this side was clouded up amt
about half way up.
Q The wind-shield was clouded?
A Yes, sir, and the same thing towards the center,
clouded up and spotty; it was diffused.
· Q As to the wind-shield, was it in such condition you
could not properly see through the wind-shield?
A You could see through the wind-shield. The windshield was not as clear as a perfect wind-shield, being diffused and these discolorations; the separation of the safety
glass because of discoloration or diffusion in the glass.
Q \,v ould it hinder the vision of the driver?
A I would say it would.
Q You inspect cars as to this condition?
A Yes, sir.
*Q In your opinion, would that wind-shield pass an
examination?
A Under the Virginia Official Inspection that windshield would not pass."
The evidence showed that Nim \"f\T right or Nimrod; wright, the

\
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. driver of the D~fendants' truck, had been drinkin~ intoxicants before
the accident occurred.
I
Thomas Fridley testifies that Nim Wright or'Nimrod Wright, the
driver of the alleged death truck, "seemed to be drinking and had
lots of mouth and weaved like; his eyes showed he had been drinking''
about" 5 o'clock on the afternoon of the accident ( R. 53). Dr. Tuttle
followed him for a mile or more on the road to West View because
he was driving "very badly and reckless," "sometimes clear over on
the shoulder on the lefthand side of the road anjl so much of that I
did not feel safe in trying to pass it" ( R. 94-95) ; at the scene of the
first accident "he seemed like he was drinking a i little" and the odor
of drink was on his breath ( R. 101). On his return to Craigsville
from one of the trips, whether the first or second is not clear, he
stopped at Jones' Camp ( R 139) or Buffalo Park, a colored dance
hall and restaurant (R. 158) and drank beer again. He says he paid
for three bottles and drank one (R. 139), but ttfonzo Jordan says
that he, Jordan, paid for the beer. This, however, is material only to
indicate that both Jordan and \V right did not k~ow what they were
about. Mr. Lynn, the Traffic Officer, who made an investigation of
the accident, arrested \V right and brought him to Staunton, stated
that Wright stated to him that he drunk two bottles of beer at Jones'
dance hall on his way back, ~nd hat he had drunk three or four
bottles that day and said that he could feel it very slightly ( R. 77-78).
Nowhere in the evidence was it denied that the Defendants' truck
was the vehicle which caused the injury comp~ained of, and Nim
Wright or Nimrod \.\'right testifies (R. 149), that if he hit any one
he did not know it.
I

1

I

8*

*THE CASE· TAKEN FROM THE JURY
/

At the conclusion of the Plaintiff's· evidenc~, the Defendant, by
Counsel, moved the Court to strike out the Plaintiff's evidence on the
ground· that contributory negligence was shmfn. This the Court
refused to do, stating: "I think the question of contributory negligence in almost all cases is a question for the jury" ( R. 107). When
all of the evidence was in, the Plaintiff's motion was renewed (R.
171 ) and sustained by the Court, who handed down this opinion :

8

Carrie B. Greg.ory, Admx., vs. B. R. Daniel, et als
"OPINION OF THE COURT

"Th~ Plaintiff's Intestate, with two companions, was walking
down the State Highway from Augusta Springs towards Craigsville.
These parties were walking on the right hand side of the road. It
was a dark and misty night. After they had gotten some distance
from Augusta Springs, the little boy, one of the companions of the
Plaintiff's Intestate, said to his companions: 'Here comes a car.' The
three men then walked to the right hand edge of the hard surface of
the road and stood there, with their hacks towards the center of the
road. At this point in the road there was a drain on the shoulder of
the road, and a wire fence, the wire fence was some three or four feet
from the edge of the hard surface. On this night, as it had been
raining that afternoon, and ·it was cloudy and misty at this point,
there was water standing on the hard surface of the road and also in
this drain. The complainant in this case is claiming that the facts
would justify an instruction on the last clear chance doctrine.
"As the three parties above mentioned were situated, as above
stated, the Defendant's truck, dri'ven by Nimrod \i\T right, was the
automobile referred to by the little boy. This truck was approaching
these parties on the right hand side of the road. The question would
come then, in considering the last clear chance, if the driver of the
truck sa,:v, or by the exercise of reasonable care, could have seen,
the situation, what would he have observed? He would have observed
these three 11Jen, standing on the hard surface in water, which was upon
the hard surface, and there was a ditch behveen them and the fence.
The drh·er would have observed that there was a fence some 3 or 4
feet from the edge of the hard surface. He could not have known
that there was a ditch there at all, because the water was standing on
the hard surface and also in the ditch. The three men above mentioned,
one of whom was the Plaintiff's Intestate, were not oblivious of the
approaching truck, nor were they in a position that they could not
have avoided the accident by stepping over into the ditch which had
~vater in it. Of course, if they had stepped into the ditch, they would
have gotten their feet much wetter than they ,vere in standing on the
hard surface. So, the approaching driver of the truck had nothing
to indicate to his mind that the three men were obli'Vious of the
approaching danger and peril; nor did he have anything to indicate
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that they were in a position that they might not obviate any danger
hy stepping over to the right side of the road to he fence, or against
the fence, or in the ditch. If they had clone. this; the accident would
have been obviated, though the men might have gotten their feet somewhat wetter.
9*
*Justice Holt in the case of Paytes v. Davis, 156 Va., at
Page 236, quoting, with approval, the opinion of the Court in
Gree11 v. Ruffiiz, said:
I

" 'It is the well established rule ot law in Virginia in
the application of the doctrine of the last clear chance that,
seeing a person in the apparent possession of all his faculties
with back turned to an approaching vehicle, or with head
bowed or turned away, approaching the track of the vehicle,
with no superadded circumstances or, evidence of unconsciousness of peril, does not impose ti)on the operator of
the vehicle the duty of prevision; he ha~ the right t~ assume
that a normal person in a situation requiring the exercise of
prudence will use his faculties in time to prevent his injury.
That is the course of human experience."
"The opinion of the Court in this case, delivered by Justice Holt,
is verv• helpful in the determination of this cas~.
Reference should
I
also be made to the discussion of Justice Eppes, in the case of Barnes
v. Ashworth, 154 Virginia, at Page 218, where he discusses the principles underlying the doctrine of_ last clear chance. A very helpful
opinion is that of Chief Justice Prentis, in the case of Saunders v.
Temple, 154 Va., 714.
"If we go out of Virginia for authorities, the New York case of
Syhia v. Eyth, found in N. Y. Supplement 259 at Page 85, is also
very helpful.
·
"Upon all of the authorities and the facts considered in this case,
the Court is of the opinion that the evidence of the Plaintiff will have
I
to be stricken out."
I

,

1

i

(A) THE TRIAL COURT'S JUDG¥ENT WAS VIOLATIVE OF HUMANE PRINCIPLES AND AGAINST PUBT.JC. POLICY: (B) ITS CONCLUSIONS ]ARE BASED ON
I
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FALSE PREMISES; (C) IT IGNORED FACTS THAT TENDED TO SHOW THAT DEFENDANTS' NEGLIGENCE WAS
THE SOLE PROXIMATE CAUSE OF THE ACCIDENT; A.ND
(D) IT USURPED THE FUNCTIONS OF THE JURY.
(A) THE TRIAL COURT'S JUDGMENT WAS VIOLATIVE
OF HUMANE PRINCIPLES AND AGAINST
PUBLIC POLICY

Coming as it does from a kind, humane and just Judge, the first
three paragraphs of the foregoing opinion constitute a most remarkable proposition. 'Without for the time being adverting to statements
made therein as facts which are unwarranted .by the evidence, in substance the opinion holds: If a pedestrian inadvertently, ignorantly, or
for any cause, is occupying at night the extreme edge of the hard
surface of a 19 foot road, standing on the brink of a ditch on
1O*
that side, which side happens to be the right *side of the road
as he had a few moments before been travelling, and the road
is practically straight toward an on-coming car for a distance of 350
feet and vision is unobstructed for that distance, then the pedestrian
has no right to be unconscious of any danger from the on-coming car,
has no right to rely upon the driver's seeing him and driving by him
without injury, has no right to rely upon the driver's driving with
reasonable care and thus be unconscious of any possible peril, has no
right to rely upon the car's being equipped so as to afford the driver
means of seeing him; and a car can come thundering along, driven
perchance, by a drh·er under the, influence of liquor and driving his
car recklessly and unlawfully, who sees the pedestrian thus standing
the1:e and steers his car straight for him or is unwilling to yield his
course for a foot, or a ha] f a foot, when he has 19 feet at his disposal
and ruthelessly nms over and kills the pedestrian, can they then say,
as a complete defense : "I killed him, but he was standing on my right
hand side of the road."
Assuming that the pedestrian wa~ in a state of negligence by
being where he was, on the driver's right hand side of the road, is it
a case where the Court could say as a matter of law: (a) That the
pedestrian's state of negligence was a proximate or contributing cause
of the accident; (b) that the doctrine of the last clear chance did not
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apply; and ( c) that there was no evidence of the driver's wanton
negligence and his utter and reckless disregard <i>f human life? We
submit that this is not and cannot be the law of this State or of this
land because it is not only a violation of every brinciple underlying
the law of death by wrongful act, but it is inhumane and against
public policy. It would give to every driver of an automobile and
unbridled license to wildly rip and tear up and clown the highways
with a reckless and wanton disregard of life and property so long as
he stayed on his right hand side of the road. It would even open the
gates to. malicious acts that would go unpunished1
I

(B) THE TRIAL COURT'S CONCLUSION~ ARE BASED ON
FALSE PREMISES
I

11 *
*While not stated in so many words, the trial court's opinion evidently must have been predicated upon the assumption: ( 1)
That the Plaintiff's Intestate violated Section 2154 (126) (f) and (g)
of the Code; and (2) that such violation was per se negligence.
(1) \Vas there a violation of Section 2154 (126) (£) and (g)?
These sections read as follows :
( f) "Pedestrians shall not use the highways other
than the side-walks thereof, for travel, except when obliged
to do so by the absence of sidewalks. reasonable, suitable
and passable for their use, in which case they shall keep as
near as reasonably possible to the extreme left side or edge
of same."
(g) "No person shall play on a highway, other than
upon the sidewalks thereof, within a c~ty or town or in any
part of a highway outside the lii11its jof any city or town
designated by the Motor Vehicle Con1missioner, or use in
play there,on roller skates, coasters or ~ny similar vehicle or
toy or other article on wheels or rm!' ners, except in such
areas as may be especially designated for that purpose by
the proper local authorities, and if s11ch highway has two
traffic lanes, they shall keep as near as reasonably possible
to the extreme left side or edge of the left hand traffic lane
so that they will be facing oncoming traffic at all times."
I

I

I

.II
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It will be noted that Sub-section (g) applies to per~ons playing
or using roller skates, bicycles, etc., on two-lane highways, and that
Sub-section (f) applies to pedestrians using the highways for travel.
The evidence in this case is that the three pedestrians involved in the
accident, were not at the time they were struck, tra.1xlling on the road,
but were standing on the road. It is true that shortly before the
accident, they may have been violating the Statute, but when struck
they were standing on the road and not "using the highway for
travel." If they were not "using the highway for travel" at the time
of the accident, they violated no Statute, and it follows that any
negligence of which they might be chargeable would be comnion law
negligence. This case is similar to that of Bra)' v. Boston, etc.,
12*
Corp., 161 Va., 686. In that case, Mr. Justice *Gregory, who
delivered the opinion of the Court said, at Page 692:
"This brings up the question of whether or not the
Plaintiff was a pedestrian on the highway within the meaning of the Statute quoted above and if so, whether or not,
as such a pedestrian, his violation of the Statute by his
position on the bridge at the time of the accident rendered
hill? guilty of contributory negligence as a matter of law, so
as to bar any right of recovery."
"It is not necessary to the decision of this case to
determine the status of the Plaintiff, that is, whether or
not he was a pedestrian at the time the injury ... "

"Occupying," "standing upon" and similar expressions are not
synonymous with "use for travel," and it is submitted that the Statut~
provides only where pedestrians shall tr01.,cl, and contains no prohibition against standing on the highway. Otherwise, who is to say what
is the left and what is the right? In this particulqr case, what difference would there ha,·e been in the result, had the pedestrian shortly
before been travelling in the opposite direction? Or if he· had just come
upon the road? If the Statute be construed so as to read into it a prohibition against standing upon or occupying the right hand· side of the
road, who is violating the law when neighbors living across the road
from each other come to their respective sides of the road and con-
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verse with each other? It is submitted, that to interpret the Statute to
cover all .persons whether travelling or not, is a s~rained and unreasonable construction. For illustration, two men walk out of Gray's store
( which is just East of the point of the accident, and on the same side
of the road) headed homeward; one lives in Augusta Springs, East of
the store, and one in Craigsville, West of the store; they stop for a
moment in front of the store on the edge of the; road to talk. Unless
the Statute means what it says, if they stand side by side, one is
violating the law and one is not ; if they cross thf road and stand side
by side, one is violating the law and one is nof; if they stand face
to face, one or both are violating the law;: if they stand back to
13*
back :-.:one or both are violatiing the law. Our contention is
that whatever may be their respective ultimate objectives, while
they stand on the edge of the road, neither is violating the law; when
they separate and go in opposite directions on the same side 'of the
road, one is violating the law and the other isI not, but when they
cease .to .use the higkwa.,, for travel, neither is violating the law.
( 2) If there was a violation of the Statute, was such a violation
per sc negligence?
\Ve respectfully submit that under the law as laid down by the
decisions of this court and the courts of other states the violation of
the statute is not per se negligence and as a matter of law a bar to
recovery.
I

1

I

•

•

I

"It is not contributory negligence per se if the injured
.party at the time of the injury be eniaged in the violation
of law. Such violation does not put him out of the protection of the law, nor at the mercy of others. But if such
violation contributed toward his injury, he cannot recover
therefor."
"It is not contributory negligende, per se, for the injured party at the time of the. injmf to be engaged in a
violation of law, either positive or n ative."
C. & 0. R')'. Co. vs. Jennings 98 a. 70.

"An ordinance of the City of Richmond provides:
'Pedestrians before stepping from the :Sidewalks to the road-
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beds, should look to see what is approaching, and shall not
needlessly interfere with the passage of vehicles.' It may
be conceded, and is doubtless true, that this ordinance does
not impose upon pedestrians any obligation, in so far as
their personal safety is concerned, that would not rest upon
them independent of its existence, and did not require the
Plaintiff's decedent to do more than an ordinary prudent
man would have done ... "
Stephen Putney" vs. Onnsb:y' s Admr. 129 Va. 297, at
Page 302.
"It is settled law in Virginia, that the violation of an
ordinance or Statute does not make the violator guilty of
negligence for which damages may be recovered unless -the
act was the proximate cause of the injury. The doctrine in
that respect being that the law regards the immediate or
proximate cause which directly produces the injury, and not
the remote cause which may have antecedently contributed
to it. In order for the negligence of the party violating the
ordinance to be contributory or concurring it must have
some immediate causal connection, or he the proximate
cause of the injury."
Bassett & Co. VS. ·wood, 146 Va. 654.

The case of Ha.1nilto11 v. Althouse from the Court of Errors and
Appeal of New Jersey, was somewhat similar to the instant case. In
that case the Plaintiff with a companion, was walking on the right
side of the road about 9 :15. p. 111., when the Defendant's truck struck
him and infli"cted injuries f rorn which he died. At the close of the ,
case, the Defendant moved for a directed verdict which was denied
and the judgment of the lower Court was sustained by a unanimous
Court consisting of fourteen Justices and Judges. In the course of
the· Court's opinion, it is said:
"The next question presented is whether there was, as
a Court question, contributory negligence on the part of
the Decedent. It is argued by Counsel for the Defendant
that it was contributory negligence on the _part of Defendant
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to walk on the right side of the road ith his back toward
I
approaching traffic. The amendment qf 1930 to Section 3
of Article 5 of the Traffic Act, requiring pedestrians to waik
on the left side facing wheeled traffic, was not called to the
attention of the Court. In any event, the failure of the deceased to comply with it did not amount to negligence per se.
We, therefore, consider that under the jfacts of this case the
Jury was entitled to decide whether ib the conduct· of the
decedent there was negligence whic~ contributed to the
accident and this would not be a questi~n for the Court."
Hamilton v. Althouse, 178 A. 792, at Page 793.
,

I

In the case of Snow v. Briggs from the Supreme Court of Arkansas, a case involving injury to a pedestrian walking along the right
side of the road, it was contended by Defendant that the Plaintiff
was guilty of contributory negligence per se in ,~iolating a regulationi
of the State Highway Commission requiring pedestrians to walk on
the right side of the road. The Court held tha~ the regulation was
unconstitutional but in the course of its opinion said :

15*

"Then, too the judgment must be: affirmed for another
reason. Even if the rule in question was rightfully in force,
it could not be said as a matter of law that the Plaintiff was
guilty of contributory negligence which would preclude her
recovery. A pedestrian, having equal Hghts with others to
the use of the public roads, must exercise ordinary care for
his own safety, and it. is generally a question for the Jury
to say whether such care has been e~ercised. . . . In the
*application of this principle of law, even if there was a
valid statute or a regulation of the State Highway Commission prescribing upon which ~ide of a public road a pedestrian should travel, it could not be sa~d that the pedestrian
was guilty of contributory negligenc~ as a matter of law
for the reason he was struck by an automobile approaching
from the rear; for the pedestrian m~ght have some g?od
cause or excuse for travelling on th'.e wrong side of the
road.
Snow v. Riggs, 290 S. W. 591, at Page 593.
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In the case of Murslly v. Brod 3, from the Supreme Court New
Jersey, the facts are stated by the Court to be as follows :

· '

"The Plaintiff's Intestate, a young man, age 22, accompanied by Walter Mendoker, 18 years of age, was walking
along the State Highway, Route 28, IJetween Oldbridge
and South River, N. J ., at 1 O'Clock in the morning following Labor Day in 1934, when the Defendant's Automobile
struck and killed him. The testimony shows that the roadway was not illuminated; that weather conditions were unfavorable, there being a certain amount of fog and light rain
The boys were walking on the right side of the roadway in
the same direction as the traffic on that side of the highway. Mendoker, the companion of the deceased, testified
that he was o.n the Decedent's right, walking partly on the
dirt and partly on the tar shoulder of the road, while the
deceased was walking on the concrete at the right-hand side.
In that area the highway is a three-lane road, each ten or
eleven feet in width."
The appellant charged that it was error to deny his motion for
non-suit on the ground that the Intestate was guilty of contributory
negligence as a matter of law.
"The other ground upon which non-suit was urged was
based on the proposition that the Decedent, as a matter of
law, was guilty of contributory negligence, which was the
proximate cause of his death. This question under somewhat similar circumstances, was decided adversely to the
appellant in the case of ( two cases cited) and lately in the
case of Hamilton v. Althouse, 178 A., 792 (Cited above).
"It is true that where there are no sidewalks pedestrians are prohibited from walking on the right hand side
of the roadway, but are enjoined to walk on the left hand
side facing a1:>proaching vehicular traffic .... The violation
of the Statute however, is not per sc negligence, nor is it
necessarily a contributing cause of the happening. ( Citing
cases) .. The failure on the part of the Decedent to obey the

Carrie B. Gregory, Admx., vs. B. R. D~niel, et als

17

l

Statutory provision is, under our cases, circumstance from
which neglig$;!nce may l:}e inferred, b4t nevertheless the
authorities just mentioned hold that whether or not such
cond~ct *on the part of the Plaintiff is such negligence as
contributed proximately to the harm complained of "is a
matter for t/zc Jury's determination rather than the Court's.
This being so, the motion for the non-suit urged on the
ground of the contributory negligence of the Decedent was
properly denied." ( underscoring supplied). Mursky v.
Brody, 181 A., 273.

16*

1

(C) THE COURT IGNORED FACTS THAT TENDED TO
SHOvV THE DECEDENT'S NEGLIGENGE WAS THE
SOLE CAUSE OF THE ACCIDENT
I

I

In discussing this question we shall risk tedioJs repitition by summarizing pertinent facts disclosed by the eviednCf in the belief that
thereby the lower Court's error may be more apparent.
The deceased was one of three pedestrians going along the main
thoroughfare on a dark night. The hard surfaae of the road was
19 feet wide with a drain ditch full of water on their right. Behind
them the road was straight and vision unobstruc~ed 350 feet. They
. were walking probably to their right of. the middle of the road, the
side of the road upon which the whole of Augusta! Springs is .situated.
They came from a point on their right side of ·the road· and were
headed for another point on their right side some distance down the
road. The lights of a car came in sight somewhere up the road to
their backs and the three pedestrians walked over to the water-filled
ditch, with 19 feet of unobstructed macadam road between them and
the opposite side of the road, and there engaged it~ conversation. The
car, the light of which they observed some clistancie back up the road,
came thunderiJ1g down the road into the pedestrians, killed two of
them and kept on going. The three pedestrian} were standing together, yet the deceased's body was found some 75 to 90 feet from
that of the first pedestrian hit. The body of the eceased was found
entirelv in the ditch with his clothes full of briers and burs. The
suspected car was nm down and found to be 3r truck driven by a
negro man who appeared to be drinking that aftertjoon at two different
I

1

.,

I

I
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times and places, who bought and drank beer at another, who was
driving all over the road b~fore the ac~ident, and was running
li*
through Augusta Springs between 45 *and 55 miles per hour,
who said he felt the beer he drank, who said he knew nothing
of the accident, who said he met no car at the point of the accident,
who said he felt a bump as though he had nm over in the ditch, and
whose general account of himself on the aftert1'oon and night of the
accident evince either a befuddled brain or a deliberate withholding
of important facts and a callous and wanton disregard of the consequence of his acts.
The Court says that the pedestrians were oblivious of the
approaching truck. This statement is contrary to the evidence of
Ross Miller, the only eye witness, who testified that he saw a vehicle
approaching, after being warned by the child, and that they all moved
to the North edge of the hard surface, and that he could see the glow
from the head lights of the approaching vehicle. The Plaintiff's Intestate had a right to believe that the operator of the vehicle could see
them and avoid striking them. Taking Plaintiff's evidence in its most
favorable light to which the Court is bound to look in striking .the
Plaintiff's evidence, it would show that th~re was no mist or fog at the
time the accident occurred, as was the testimoy of five of the Plaintiff's witnesses, who were at the scene shortly after the accident
occurred. If the evi1ence had been permitted to go to the jury,_
they may well ha ,·e believed that there was no fog or mist at the
time, and further that Defendants' driver under the exercise of reasonable care, could have seen Plaintiff's Intestate in time to have avoided
the accident.
The lower Court in its memorandum says, that the Defendants'
driver, Nim Wright or Nimrod ·wright, could not have know that
.there was a ditch between the hard surface and the fence. The Court
is incorrect in this assumption, as Nim Wright or Nimrod Wright
lives at Craigsville, Virginia ( R. 138) about five miles from the scene
of this accident ( R. 152), and frequently travels past the point of
the accident, and is familiar with the con_dition of the highway at this
point. In fact, Nim Wright or Nimrod Wright testifies himself that
prior to the accident, he passed this ppint in the highway three
18*
*times that same afternoon, and had also stopped at Fridley's
Service Station, which is only a few hundred feet from the
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point of the accident, that same afternoon.
of the witnesses
. testify that it had been raining that afternoon,! and therefore Nim
Wright or Nimrod Wright should have been apprised of the fact that
there was standing water upoi1 the highway at this point, and should
have governed the operation of the truck accordingly in the. light of
these circumstances. He further should have known that there was no
shoulder to the highway at this point, but a ditch between the hard
surface and the fence.
Tlie wind-shield upon the Defendants' truck ras clouded and diffused, and in such a condition that it interfered 'Yith the vision of the
driver, and such that it would not pass the Virginia Official Inspection.
Permitting such a wind-shield to remain in the truck, or to permit the
tritck to be driven under these conditions, constitutes negligence upon
the part of the Defendant~ themselves, and plac,es a duty upon Nim
Wright or Nimrod Wright, the driver, to exercij~ a higher degree of
care than would ordinarily be required of him. ~nder the above con·
di tions, the Defendants' servant did not exercis; that degree of care
commensur:at.e with the surrounding circumstances, or to keep a proper
lookout for pedestrians using said ·highway. See BraJ' vs. Boston
Lumber & Building Corp. Supra.
There was no duty upon Plaintiff's Intestate to step down into
the ditch to avoid being struck. He had the right to believe that the
driver of the truck was exercising reasonable caJe and would see him
and avoid striking him. If Nim Wright or Nim~od Wright had seen
Plaintiff's Intestate and his. companions under die exercise of reasonable care, he would have observed that they were unaware of their
peril. After seeing the circumstances, it was certainly Nim Wright's
or Nimrod ·wright's duty under. the doctrine of the last clear chance,
to have avoided striking them, which he could have easily done by a
slight turn of the wheel.
_ *The Jury trying this· case had a right to fi~1d and could
19*
hardly have found otherwise that the forfgoing are facts, and
yet the Court h. as said that those facts showed th1t as a matter of law:
1st: Plaintiff's Intestate was guilty of nigligence that was a
proximate and contributing cause of his death. ,
2nd: That as a matter of law this is not a case where the driver
of the truck would be liable for failure to avoid, the accident.
3rd: That the jur·y of fair-minded men w~uld not believe that
1

D
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the driver of the truck was guilty of reckless and wanton negligence.
The above facts seem to us to lead to the following inescapable.
conclusions:
1.st: The alleged death truck was unlawfully and negligently
equipped with a windshield prohibited by law.
2nd : The driver of the car was drinking intoxicating liquor,
about which fair-minded men could not differ.
3rd: That fair-minded men might differ as to the extent of the
driver's intoxication.
4th: That the driver of the truck was guilty of ordinary negligence about which fair-minded men could not differ.
5th : That fair-minded men might differ as to whether or not the
driver of the truck was guilty of reckless and wanton negligence. ·
6th: That fair-minded men might differ as to whether or not
Plaintiff's Intestate was guilty of negligence.
7th: That fair-minded men would not differ about the ability
of the truck driver to avoid killing the deceased had he exercised the
slightest degree of care after he saw or should have seen him.
In the course of the Court's opinion it assumes to speak for the
Plaintiff's Counsel when it says:
"The Complainant in this case is claiming that the facts
would justify an instruction on the last clear chance doctrine." R. 188.) .

:t.=lt is true that Plaintiff's Counsel did rely upon the doctrine of the last clear chance, but that reliance was predicated
only upon the jury's possibly finding, as we believe it could not have
found, that the Plaintiff's Intestate was guilty of contributory negli- .
gence and the driver of the truck was not guilty of reckless and wanton
negligence. Plaintiff's Counsel relied upon the negligence of the truck
driver as the sole proximate cause of the injury; upon the reckless
and wanton· negligence of the truck driver, and upon the last clear
chance doctrine if, and only if, the jury should believe the Intestate
was guilty of contributory negligence and that the truck driver was
free from reckless and wanton negligence. Plaintiff's Counsel are
sincerely earnest in this contention, that under the evidence in this
case, the jury would have been abundantly justified in finding that the
20*
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Defendants' negligence was the sole proximate c~use of the accident,
and that the Defendants' servant was guilty of reckless and wanton
negligence. The driver of the truck lived in the ]vicinity of the place
where the accident occurred. He doubtless knew every inch of the
road. He knew that the village of Augusta Springs is all on one side
of the road, the side of the road where the tragic accident occurred,
and he knew what human experience has taught, that pedestrians in
a Village of that type occupy principally the sid~ of the road where
their homes are. and where the places of business and amusement are.
Whether standing on that side at night is aga nst the law or not,
observation and experience show that the vast majority of prudent
people do it and observation and experie1;ce also show that reasonable
prudent drivers are on the lookout for them, and will so operate their
vehicle as to avoid striking them. In this case, the driver of the Defendants' truck failed to keep the proper lool~out for pedestrians
occupying the North edge of the highway.
1
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*(D) THE COURT USURPED THE PROVINCE
OF THE JURY BY TAKING Fl{OM IT
THE QUESTION OF NEGLIGENCE

Should this Court conclude that there was a statutory violation
hy the plaintiff's intestate· and that such violation was per se negligence, the question then arises, ,-vas such neglig~nce a proximate or
contributing cause of the accident?
Should this Court conclude that there was a statutory violation
by the plaintiff's intestate but that such violation was not per se negligence, the question then arises, was such violation a proximate or
contributing cause of the accident?
Finally, should this Court conclude that there was no statutory
violation, then the question arises, was the plait1tiff's intestate guilty
of common law negligence that was a proximate br contributing cause
I
of his death?
Since the answer to all three of these quest~bns seems to resolve
itself into a consideration of proximate and contributing cause and
the respective functions of the Court and Jury, they will be considered
together.
\Ve are aware of no hard and fast rule that has yet been laid
j
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down by this Court that can invariably be applied to all tort cases
to determine with certainly whet~ and where the Court and Jttry
encroach upon the functions of each other, but upon an examination
of many o-pinions of the Court, some of which appear irreconciliable
with others, we submit that the question of negligence involved in the
case at bar is a question of fact and a jury question and not a question
to be dispose dof by the Court as a matter of law.
In discussing this question we are doing so on the theory that
"There is no distinction between negligence in the· plaintiff and negligence in the defendant except that the negligence of_ the former is
called contributory negligence." Sm,it/z v. Norfolk, etc. 109 Va. 453.

22*

· "Notwithstanding some contrariety of decision, it ·cannot be doubted that the question of negligence, as a general
rule, is a question of fact and not of law. There are exceptions, but the cast must be a very clear one, says Mr. Chief
Justice Cooley, in a well considered opinion, which would
*justify the court in taking upon itself the responsibility
of determining the question as one of law; for when the
judge decides that a want of clue care is not shown, he
necessarily fixes in his own mind the standard of ordinary
prudence, and, measuring the plaintiff's conduct by that,
turns him out of court upon his· opinion of what a reasonably prudent man ought to have done under the circumstances. He thus makes his own opinion of what would· be
generally regarded as prudence a definite rule of law. It is
quite possible that if the same question of prudence were
submitted to a jury collected from the different occupations
of society, and perhaps better competent to judge of the
common opinion, he might find them differing with him
as to the ordinary standard of care. The next judge trying
a· similar case may also be of a different opinion, and,
because the case is not clear, hold that to be a question of
fact which the first has ruled to be one of law.
It is a mistake to say, as is sometimes said, that when
the facts are undisputed the question of negligence is necessarily one of law. This is generally true only of that class
of cases where a party has failed in the performance of a
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- clear legal duty. WheJ1 the question anses upon a state of
facts on which reasonable men may fairly arrive at different
conclusions, the fact of negligence cahnot be determined
until one or the other of these conclusi9ns has been drawn
hy the jury. The inferences to be drawn from the evidence
must either be certain and incontrovertible, or they cannot
be decided by the Court. Negligence cahnot be conclusively
established by a state of facts upon whibh fair minded men
may :well differ."
/
Carrington V. Ficklin's E.i-'or. 32 Gratt., pages 676-677.
I

The ·principles determinative of the functions of the Court and
Jury in negligence cases as laid down by Judge Burks in the above
case of Carrington v. Ficklin 50 years ago have been adhered to by
this Court in its decisions of many cases.

"In Ca.rriugton v. Ficldin's Exo'r) 32 Gratt. 670, this
subject ( of negligence) was fully discu~sed by Judge Burks.
It was there said that negligence is aitays a question for
the jury when the measure of duty is ordinary and reason~
able care. Hmv much care will in a given case relieve a
party from the imputation of gross negligence, or what
evidence will amount to proof of that ~harge, is necessarily
a question of fact depending upon a great variety of circumstances which the law cannot define."
Richmond & Dam:ille R. Co. v. Medley, 75 Va. 499,
at page 505.
"For, as was said by the Court in! Carrington v. FickUn's E.r'or., 32 Gratt. 670, what will /amount to pro·of of
negligence is necessarily a question of fact depending upon
a great variety of circumstances wliich the law cannot
define, a_nd whi:h mus!, therefore, be llf t t?, the Jury upon
the particular c1msumstance·s of each ase.
.... ..
Lewis, P., dissenting from the o inion of the Court
in R. c<'.,, D.R. Co.·,r. Risdo11's Adm'r. 8: Va., 335, at p. 343.

23,c:

*"Whaf will amount to proof of the charge ( of negli-
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gence) is necessarily a question of fact depending upon a
great variety of circumstances which the law cannot define."
'1Vestem Union Tel. Co. v. Va. Pa.per Co. 87 Va. 418,
at page 422, where Carrington v. Ficklin is cited.
''Whether or not the plaintiff's intestate, under all the
facts and circumstances of this case, was guilty of contributory negligence is a question about which reasonably
fair minded men might differ. The i11fe1·ences to be drawn
from the evidence must be certain and incontrovertible, or
they cannot be decided by the Court." (Underscoring supplied.)
Bass v. Norfolk Rwy. Etc. Co. 100 Va. 1, at page 8,
·where Carrington and Ficklin is again cited.
"It is the province of the Jury, as was said in B. & 0.
Ry Co. ,·. Griffith, 159 U. S. 603, 611 ... , 'to note the
special circumstances and surroundings of each particular
case, and then to say whether the conduct of the parties in
the case was such as would be expected of a reasonably
prudent man under a similar state of facts.' "

" 'Negligence,' said Judge Burks in Ca.rringto11 v. Fickli11, ... 'cannot be conclusively established by a state of facts
upon which fair minded men may well differ.' "
Buchanan, J., dissenting to the opinion in the case of
Ches. & 0. R. Co. v. Paris, 111 Va. 41, at page 52.
"The facts of this case, however, bring it, we think,
within the operation of the principle first decided by this
Court'in Ca.rri11gto11 v. FickHn ... and in numerous other
cases down to Romzoke Ry. Co. v. Young, 108 Va. 783, ...
so that it may now be regarded as the established law of
this Commonwealth, that· 'when the question arises upon a
state of facts on vlhich reasonable men· may fairly arrive
at different conclusions, the fact of negligence cannot be
determined unless one or the other of these conclusions has
been drawn by the Jury. The 1'nferences to be drawn from
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the evidence must be either certain or icontrovertible,
cannot be decided by the Court. Neglikence cannot be
clusively established by a state of fa~ts upon which
minded men will differ." ( Underscoring supplied.)
I
Ches. & 0. R. Co. v. Shipp, 111 ya. 377, at page

2S
or it
confair

I

381.

"Where the plaintiff's contributory negligence is not
carried by the evidence beyond the realm within which
reasonable men might· differ, the question is one for the
Jury."
Morris & Co. v. Af,vis, 130 Va. 4~, syllabus 9.
"Though there may be a promin~nt fact which, taken
alone, would sustain the defense of contributory negligence,
yet if it depends upon surrounding dircumstances, and is to be viewed with and receive qualitv., Jnd
effect from them,
I
the question of contributory negligenc~ is for the jury."
Michie's Digest Volume 7, page 695, where West
Virginia cases are cited.
"Courts constantly
. have to refer to Juries the question
of what is reasonable conduct, or reasonable prudence, under
all the circumstances of the case, *with no other guide than
their own judgment and conclusion as /reasonable men."
'

24*

'

I

"Negligence is usually a questi~n for the jury, and
should be taken from it only when there is no real conflict
of evidence on material matters, and wizen from facts esta.blishcd reasonable men should not differ as to conclusions to
be drawn." Underscoring supplied.
Filer v. McNa.ir, 158 Va. 88 whe~e many leading cases
are cited.
From the foregoing citation of authorities ,je respectfully submit
that the Court is not justified i_n taking from he jury the question
of negligence, proximate cause and contributor) negligence, unless a
Jury of fair minded men must from the evidence find the same facts,
deduce the same inferences and reach the s·ame conclusion; and we
submit that from the evidence in this case no human mind could
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l_ogically reason or successfully demonstrate that the Jury must have
done these things.

AUTHORITIES CITED IN COURT'S OPINION
The Court on page 189 of its opinion quotes from the opinion
of Mr. Justice Holt in the case of Paytes v. Dal/·is, 156 Va., at page
236, where Mr. Justice Holt quotes with approval from the 9pinion in
Green v. Ruffin 141 Va., 628; the Court also cites the Virginia case
of Banzes v. Aslm·orth 154 Va. at page 218, and Saunders v. Teniple
154 Va. 714, and the New York case of S)'l·ver ·v. Eytlz as being
helpful.
An examination of the opinion in the Paytes v. Davis case will
disclose that the Paytes case "turns upon the facts and not upon the
law applicable thereto," that the Court held that the "judgment to
stand would have to rest upon conjecture." The only similarity between that case and the instant case is that both involve accidents
between pedestrians and automobiles. An examination of the opinion
in Green v. Ruffin case shows that the case was reversed and remanded
upon the ground that this Court was of the opinion that the doctrine
of the last clear chance did not apply, whereas the lower Court had
given an instruction on that doctrine along with other instructions and
it was held by this Court that it could not be ascertained upon what
theory the Jury found for plaintiff. The Court's attention is directed
to the fact that in the Green v. Ruffin case the question of uegligence
was left to the Jury both b·y the lower Court and this Court upon
appeal. At pages 638-639 of Justice Christian's opinion it is said:

25*

"The plaintiff having the right to cross the street to
her home where she did, the next subject *of inquiry is
as to her duty as to the care she should exercise. That is
to say, has she used the care which an ordinarily prudent
person would use in the same place and under the same
circumstances? This is a. question for the Jurj'."
''It was c_learly the duty of the plaintiff to look in the
direction from which cars were coming before leaving her
place of safety, the 1~u_le to look and listen which applies to
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pedestrians and street cars and railroadJ from the character
of their occupancy of the street or crossings, their speed
and facility to avoid collisions, does not apply with the same
strictness in law to pedestrians and automobiles. Whether
the plaintiff, after glancing up the street and seeing the
defendant's car, was justified in continuing her journey
without the further exercise of her senses, was using such
care as an ordinarily prudent person would use under the ,
same circumstances, 1.oas a. qu.cstion of fact for the jury."
(Underscoring supplied.)
•

I

The opinion of Mr. Justice Epes in the case of Barnes v. Ashworth, 154 Va., 218, .contains a very excellent and exhaustive discussion of the doctrine of the last clear chance. It appears in ·that case
that. two cars stoppe4 on opposite sides of the rpad and a third car
approaching from the rear was confronted in ian emergency with
the alternative of hitting one of the cars or passing between the
two and in passing behveen the cars stntck a m~n in the road. The
Court held that there was no sufficient time for the driver to save
the pedestrian after he discovered or could lun•c hm.'e discovered his
peril. vVe submit that the facts in that case were so dissimilar to the
· facts in the instant case that it is not particularlYj helpful, except that
the opinion contains a very excellent discussion of ithe principles underlying the doctrine of the last clear chance, whicq will be referred to
hereinafter.
,
The lower C(?urt has referred to Sa.imdcrs
Temple, 154 Va.,
714, as being helpful in the instant case. There is ~'ery little similarity
in the two~ cases. The evidence in the Saunders :case was hazy as to
just where in the road the .plaintiff was walkipg just immediately
before the ~ccident, but it is clear and uncontradi~ted that the plaintiff
stepped ·out in front of defendant's car almost atI the instant he was
'hit. There was heavy traffic on the road in both d!'rections at. night and
the evidence shows that the defendant ( the dri v r) not only did not
see the plaintiff but could not have seen him unti he stepped immediately in front of the defendant's car, not more than 4 feet from it,
when there was no chance to save him. A., very aptly obse1·ved
26*
by Mr. Justice Gregory in *delivering
the Iopinion of the Court
.
in Bra)' v. Boston, 161 Va., 686, at page ~93:

v.

J
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"In the case of Saunders v. Temple, 154 Va. 714, ...
cited my the defendant in error, the Court said it was apparent from his own testimony that the plaintiff was guilty
of contributory negligence. There the defendant was walking near the center of a concrete roadway which was occupied by moving cars on a dark and 1nist night without
heeding vehicles approaching from behind. The Court held
from the plaintiff's own testimony and the physical facts
that he was guilty of gross negligence as well as having
violated the Statute with reference to pedestrians on the
highway, and the Court could not have arrived at any other
conclusion from the evidence."

In the instant case the Jury had a right to believe, and could
hardly have believed otherwise, that there was no traffic on the road at
the scene of the accident and it is an established fact that the plaintiff
,vas standing on the brink of a ditch on the driver's extreme right of
the road and that the driver could have seen him for as far as the
car's lights would throw their beams. The road was straight and
vision unobstructed for 350 feet and .if the lights on the car were such
as are required hy Jaw the plaintiff was plainly visible to the driver .
for a distance of at least 200 feet. (Code Sec. 2154 ( 142) (a).)
VIRGINIA DECISIONS ON AUTOMOBILEPEDESTRIAN CASES
We are well a ware that no two automobile accidents involve
identical facts and that slight differences many times change the
principle which must be applied in the trial of the cases arising out
of them. 'Ne have examined numerous opinions of this Court with
respect to injuries and death to pedestrians by automobiles without
finding a _case exactly in point. The facts of the cases ·that we have
found are different from oneother in varying degrees; they all differ
from the case at bar in varying degrees. The two.things in common,
however, (a) are that they all, as the case at bar, involve the respective
functions of the Court and Jury and ( b) they all, as the case at bar,
involve actions arising out of injury or death to pedestrians by automobiles. In all cases we have found, except two, the Court has been
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cJealing with mo·ving pedestrians. We submit t~at throughout the
opinions of all those cases the reasoning appliedi and language used
by this Court in its opinions lead unmistakably to the belief that under
the law of this State cases where the facts are as in the instant case are
peculiarly ones for the Jury to decide.

27*

*VIRGINIA AUTOMOBILE-:PEDEfTRIAN
CASES WHERE ISSUES HE- D
FOR THE JURY
I
In the case of Green v. Ruffin 141 Va., 628, involving injuries
to a pedestrian by an automobile as pedestrian was crossing a street,
the last clear chance doctrine was held not applicable but this Court
at page 649 said :
" . . . the evidence presents a case of primary and
contributory negligence for the decisio~ of the Jury under
proper instructions."
1

.

I

Sta,nley v. Tomlin, 143 Va. 187, was a case involving the death
of a child going across the road to open a gat~. Judge Campbell,
delivering the opinion of the Court, at a page 192 nuoted with approval the following from City of Norfolk v. Anthonj,, 117 Va. 777:
i

"Negligence only becomes a questiqn of law to be taken
from the Jury when the facts are such that fair-minded
men can only draw one inference therefrom. If fair-minded
men, from the proofs submitted, may honestly differ as to
the negligence charged, the question is not one of law but of
fact to be determined by the Jury under proper instructions
from the Court."
The case of Smith v. Va. Rv. & P. Co., 144 Va., 169, involves
injuries by an automobile to a p~destrian crossinr the street. Justice
Prentis delivering the opinion of the ~ourt said a page 182:
· "The argument in support of this assignment fails to
distinguish between those cases involving pedestrians injured
upon the tracks of steam railroads, or possibly between
1
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pedestrians injured by street cars, and the modification of
the rule which applies to pedestrians on the streets injured
by automobiles. These latter have equal rights, and the automobile is not confined to its course by iron rails, but its ·
direction may be change at the will of the driver. Whether
Stratton, after leaving his car, was justified in attempting
t.o cross the few feet to the sidewalk, under the circumstances shown, and whether in so doing he was using such
care as an ordinarily prudent person would use under the
same circumstances, were questions of fact for the Jury."

Heindl v. Perritt, 158 Va., 104 is a case involving injuries to a
pedestrian run over in the street by an automobile. The opinion was
delivered by Mr. Justice Browning. Quoting from syllabus 2, it is
said:

''The measure of duty imposed upon a pedestrian about
to cross a city street, where motor vehicles of all kinds are
frequently passing, is that he shall use such care as a person
of ordinary prudence would use under like circumstances,
and whether or not he did use such care is ordinarily a
question for the jury."
The first syllabus in the Ebel v. Traylor case, 158 Va., 557, involving a pedestrian hit by an automobile while crossing the street, it
is said:
"The measure of duty imposed upon a pedestrian about
to cross a city street, where motor vehicles of all kinds are
frequently passing, is that he shall use such care as a person
of ordinary prudence would use under like circumstances,
and whether or not he did use such care is ordinarily a
question for the Jury."
The case of Catron v. Birchfield, 159, Va., 60, involves the
death of a pedestrian struck by an automobile on the highway at night.
The evidence tends to show that the plaintiff was walking on his
lawful side of the road, although there sems to have been a conflict
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of evidence as to where on the road he met his death. At the conclusion of the plaintiff's evidence defendant's co ,nsel moved to strike
· out plaintiff evidence, which motion the trial Court sustained and
entered judgment for the defendant. The Court reversed the lower
Court's decision and remanded the case for a n~w trial. Mr. Justice
Gregory delivering the opinion of the Court said ,at page 65:
"In considering a motion to strike out all the plaintiff's
evidence, the evidence is to be considered very much as on a
demurrer to the evid~nce. All infer~nces · which a Jury
might fairly draw from plaintiff's evi1ence must be drawn
in his favor; and where there are sev~ral inferences which
may be drawn from the evidence, thqugh they may differ
in degree of probability, the Court m*st adopt those most
favorable to the party whose evidence] it is sought to have
struck out, unless they be strained, f qrced, or contrary to
reason." Citing authorities. Underscfring supplied. ·
I

"The case of Green v. Smith is controlling here and
when we apply the rules there announced to the evidence in
this case we are of opinion that the .trial Court erred in
striking out the plaintiff's evidence and that the plaintiff
was entitled to have the Jury consider and pass upon the
testimony which was introduced."
The case of M oorc v. Scolt, 160 Va., 610,i involved injuries to
a pedestrian hit by an automobile while crossing '.the street. The facts
are concededly very different from those in th~ instant case, except
the accident was between a pedestrian and an au~omobile. Mr. Justice
Holt in delivering the opinion of the Court at p~ge 621 approved the
following from 2 Blashfield, Cyc. of Automobil~ Law:
I

29*
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"The question as to whether a pede~Itrian, who *is. struck
by an automobile or other motor vehicl ,, at or near a regular
street crossing, or at a place customar· y used as a crossing,
exercised proper care, or has been guilty of contributory
negligence which will defeat his recovery for injuries sus-

l

Carrie B. Gregory, Admx., vs. B. R. Daniel, et als

32
/

tained by such collision, is almost imJa:riably one for the
Jury." ( Underscoring supplied.)

AUTOMOBILE-PEDESTRIAN CASES OUT OF VIRGINIA
WHERE ISSUES HELD FOR THE JURY
Blashfield in his Cyclopedia of Automobile Law, volume 2,
Chapter 71 on "Questions For Jury," lays down the rule at page 1774,
Section 13 to be :

I
l1
J

I
I
I

I
I
J

"v\'hcre there is any dispute, based on credible evidence, as to the controlling facts on the question of whetht:r
one injured in an automobile accident has been guilty of
negligence contributing to such injury, or where reasonable
men might honestly or with equal plausibility draw from
the established facts different conclusfons, one of which
would make the injured person guilty of negligence and
the other indicate that he ·was in the exercise of due care,
the question is for the Jury." Underscoring supplied.
and at page 1779, Section 15, headed "Contributory negligence of persons on foot," says:
"One Court has said that the case is an exceptional one
in which the plaintiff's right of recovery should be denied
as a matter of law for his contributory negligence, when it
appears that he is run upon and injured in the highway
by a conveyance which is not required to travel in a particular place, as street cars are required to do upon fixed
tracks; and the rules stated in the foregoing sections have
been applied in numerous cases to the contributory negligence of a pedestrian or other person on foot, injured by
an automobile."
"Pedestrian is not contributorily negligent as a matter
of law .because of failure tb look behind him and discover
approaching automobile."
Erickson v. Grody 6 P (2nd), 1002 (Calif.)
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"Contributory negligence of pedest ian alleged to have
been struck from behind by overtaking motor truck held
£qr Jury."
Waselik v. Ferrie, etc. 157 A, 642 (Conn.)
"In action for death of pedestrian struck by automobile
while walking along highway, decedent's contributory negligence held question for Jury."
Boyer v. Josephson 240 N. W., 538 (Minn.)
"Negligence of pedestrian struck by automobile
as he stood beside road, held for Jury."
Kinnan v. Hutchinson 254 Ill. Ap. 469.
30* ·

*"'Whether pedestrian ~truck by automobile while walking on highway at night in rain and sleet was contributorily
negligent, held for jury."
Br:yan v. Green 150 A. 498. (R. I.}

"Contributory negligence of pedestrian, struck by automobi_le, while walking in dark suit along dark road ahead, held for
Jury."
Schemiske v. Lottbin 145 A. 890 (Conn.)
"Whether pedestrian walking on right side of street
when struck by an automobile at night, was guilty of contributory negligence, held for Jury."
Ga'ston v. Pacific, etc. 15' P. (2nd) 217 (Calif.)
"Whether pedestrian was contributorily negligent or
was standing on edge of pavement with sufficient room for
motor truck to pass, held Jury question under
the evidence."
I
Stotts v. Taylor 285 P. 571 (Kan.l
"Contributory negligence of decedent on highway
struck by automobile approaching from rear at night, held
for Jury."
Page's-Adm. v .. Scott, 54 S. W. (2pd) 23 (Ky.)
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"Contributory negligence of pedestrian struck by automobile on wrong side of street while crossing between crossings, held for Jury."
Lusll v. Lambert 163 A. 188 (Md.)
"Contributory negligence of pedestrian struck by automobile on dark rainy evening held under evidence for Jury."
Clarll v. FaJ' Co. 183 N. E. 423 (Mass.)
''Contributory negligence of pedestrian struck by defendant's truck while walking along paved highway on right
side thereof at night held question for Jury."
Krosta11ge v. Kroc::e 246 N. W. 127 (Mich.)
"Contributory negligence of pedestrian struck by automobile in not getting out of way and in failing to lookout
frequently held for Jury."
Km·acs v. Ford 158 A. 473 (N. J.)
See also Morin v: Krcidt 164 A. 799 (Pa.) 12 A.L.R.
459 (note) and 464.
Co1111css v. McCarty 14 P. (2nd) 507.
Terminal Taxi Cab Co. v. B/11111, 298 Fed. 679.

LAST CLEAR CHANCE DOCTRINE
Mr. Justice Gregory said in delivering the opinion of this Court
in the case of Keeler v. Bau111gard11cr, 161 Va. 507, at page 513:
31 *
*"A great deal has been written, both within and without this jurisdiction, about the doctrine of the last clear
chance and when it is applicable to the evidence of the cases
which have arisen. Possibly nothing could be gained by an
attempt to add to what has been said. Certain it is that
when the Court is urged to apply the doctrine, it must look
to all of the evidence, which, of course, includes the testimony of all of the witnesses, the physical facts and all of
the facts and circumstances which are relevant to the case.
If from all of the evidepce the Jury could reasonably find
that regardless of the state of negligence of the plaintiff, the
defendant, by the exercise of ordinary care, had a clear
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chance to save him and failed to do so, then an instruction
on the dodrine is justified. In cases, s1:1ch as the one here,
where a defendant is required by law to. keep a proper
lookout, the test is not whether he actually saw the plaintiff
in time to have saved him, but whether he could have seen
him in time to have avoided the injury. by exercising ordinary care, and failed to do so."
With the thought in mind that probably nothing could be gained
by an attempt by us to add to what has been writt~ about the doctrine
of the last clear chance, we shall content ourselves with merely a brief
discussion of that doctrine.
We have contended throughout this case that the negligence of
the driver of defendant's truck was the sole proximate cause of
decedent's death, yet we also contend that the case should have gone
to the Jury under an alternative instruction on tliie last clear chance.
\\Te submit that under the rule laid down above (in Keeler v. Baumgardner) and below repeated, the instruction was unquestionably
proper.

"If from all of tlze C'i!ide11ce t/ze Jury could reasonably
find that regardless of the state of negligence of the plaintiff, the defendant, by tlze exercise of ordi11ar)' care, had a
clear chance to sa:,,1e him aud failed to do so, tlzeu au instruction on the doctrine is justified." Underscoring supplied.
As it is stated in the foregoing language of this Court the question is not whether he, the driver, actually saw the plaintiff in time
to save him, but whether he could hai'e seen him in time to have
avoided injury by the exercise of ordinary care and failed to do so.
In the instant case the decedent was standing stock-still on the
extreme right of the road, on the brink of a water filled ditch. He
had no shoulder of the road to stand upon or totscape to; the ditch
was flush with the macadam. Behveen him and e other side of the
road there was 19 feet of macadam, less only the few inches he occupied. As the truck approached, the drivet's vision was unoh32* . ~tructed for 350 feet *and, as said by Mr. Justice Browning
in delivering the opinion of the Court in Bailey v. Fore 163
Va. 611, at page 618, "It is within the knowledgl of anyone who has
i

I
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looked through a windshield of an automobile, straight ahead ....
that he can see the entire street ( or road) and whatever sizable objects
there may be upon it." The decedent ~1as found in the ditch some· 25
or 30 yards from where he was struck, with burs and briers on his
clothing and no tar, oil, grit or other subs~ance upon his clothing to
· indicate that he was ever down upo11 the macadam road. It is not
unreasonable to infer that he was actually hit in the ditch.
Judge Kelly in delivering the opinion of this Court in the case
of .Wilson's Adni'r. v. Virginia Portland R. Co., 122 Va. 160, said:
"The doctrine of last clear chance is not based upon
any contractual relationship, but has its foundation m
humanity and natural justic_e."
The instant case was not one where the pedestrian was wandering
around in or darting across the road at night, or attempting to beat
a car to an intersection or walking at right angles to a moving car, or
stepping from behind an object in the car's path; it was not one where
there were glaring lights, shades or shadows to interfere with the
driver's vision; the pedestrian, ·the deceased, ,vas standing perfectly
still on the extreme right of the road, occupying only so much of the
nineteen foot road as he feet covered. In the day-time the driver of
the true~ would have had an unobstructed view of him for 350 feet,
at night he had an unobstructed view of him for at least 200 feet if
his truck lights complied with the requirements of law.
"In the second class of cases ( those in which the
defendant does not see or have actual knowledge of the peril
of the plaintiff, but owes to him the duty of lookout), the
defc11da.11t as a matter of la·w is charged ·with the acFual
· lm01.c ledgc of ·what he must ha.z·e seen and known had he
performed his duty m1d lupt such a. loolwut as he is required
by.•. law to luep." Underscoring supplied.
Barnes v. As/n(•orth 154 Va. 218, at page 244.
1

In the case of Pcrllins011 v. Persons 164 Va. 172, Mr. Justice
Gregory in delivering the opinion of the Court said at page 176:
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*"The eviden~e justified the Co t in submitting ·an
instruction on that ( last clear chan~e) doctrine. The testi. mony discloses that Perkinson could haye seen lVIrs. Persons
standing in the street when she was still 150 feet, or more,
away. The Jury had the right to conclude that if he had
seen her· when he should have seen her pe could have avoided running over her by using his brakes, which were in
good condition, hy reducing his speed, ~vhich he did not do
until it was too 1ate, or hy seasonably turning back to his
right side of the street after passinJ Mr. Foster's car.
The Jury could have reasonably concl:uded that he had a
clear opportunity, in the exercise of or~linary care, to have
taken one, or all of those precautions, and if he had, Mrs.
Persons would have been saved even though she were in a
state of negligence in standing in, and! crossing the street.
Whether Perkinson should ha,·e discm·ered her peril sooner
than he did, and whether he had a clea~ chance to save her
in the exercise of ordinary care n•erc mailers for the Jury.''
(Underscoring supplied.)
·
I

I

'

In the case of Dobso11-Pcacock V. Curtis, 166 Va., 550, at page
_555, Justice Eggleston in delivering the opinion of the Court said:
"The issue is thus sharply drawn by the parties. In
deciding it we should hear in mind that a defendant is liable
under the last clear chance doctrine both where he actually
sees the peril of the plaintiff and fails to exercise ordinary
care to avert the injury, and also where ithe defendant, being
under a duty to keep a ·proper lookout for the plaintiff, by
the exercise of ordinary care should hai:e seen the plaintiff's
peril in time to have avoided the injttr)r hy the use of ordinary care."
( Underscoring italics hy the Cour-)
And again on page 556:

:

"If there was such sufficient evidence on which the
Jury cquld base a finding that by exer:cising ordinary care
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the driver should have seen the plaintiff's peril in time to
have avoided the accident by the use of ordinary care, and
yet failed to dp so, the judgment should be affirmed."
And again on page 557:
"On the whole our conclusion is that it was a question
for the Jury as to whether the driver, under all of the facts
and circumstances, had the last clear chance to avoid the
collision."

The case of Bc1111ctt v. S pcnccr 167 \r a. 268 decided by this
Court in January 1937 comes nearer to presenting facts similar to the
facts in the instant case than any Virginia case we ha,·e been able
to find. In this case the plaintiff recm·ered a judgment which was set
aside by the trial Court and reinstated by this Court. The facts in the
case, according to a summary by 1\fr. Justice Browning at page 270,
were as follows :
34*

"The collision between the plaintiff and the automobile
driven by Miss Spencer ·occurred on the main street of the
town of South Boston on January 23, 1935, at about 7:15
P. M., when it was dark. The night was misty and the street
was wet. The street is 44 feet wide from curb to curb. It
was what the witnesses called 'about supper time,' and there
was very little traffic. There were no automobiles parked
on the west side of Main Street which was the side which
should ha,·e been traversed by :Miss Spencer. It was a business district. There were no obstructions in the line of
vision between Miss Spencer's car and the point where
Bennett, the deceased, was standing for certainly more than
100 feet. Indeed it does not appear from the evidence that
there was any hindrances, in the form of intervening objects, to her ability to see him while· she was driving on
Main Street. There is a slight descending grade in the
. direction that she was going. The street was lighted at the
time by electric lights on iron posts and such lights as were
afforded by those of shops and stores, which were occupied

I
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at the time. One of these town electric lights was located
I
a short distance south of the intersection of Main and
Bank Streets. Another was about the !middle of the block
between Bank and the next street nor~h and still another
was at the intersection. '"I'he street was {vet, which darkened
the rays of light,
the asphalt and to some extent absorbcid
I
though Fourquean, policeman, testified that there was nothing to keep one from seeing an object a 1onsiderable distance
away_ and Noland, policeman, testified !that the lights were
as usual and that an object could be seet~ more than 100 feet
away. \Ve stress this feature here because the defense was
largelv based on the contention that tl~e street was inadequately lighted and under the conditibns which obtained
Miss Spencer could not see the deceased until her car was
only 8 feet a,'.·ay. The deceased ,,vas chiessecl in a navy blue
uniform with a uniform top coat and a policeman's cap.
He ,vas standing about SO feet northj of the intersection
referred to with his ,,bad~ toward Mis~ Spencer's car with
both hands thrust above his head and r>ointing southwarclly
to the intersection where he maintainefl that a traffic light
should be placed. . . . Fourquean plcl,ced Miss Spencer's
speed at from 30 to 35 miles an hour: :rviiss Spencer and
her companion, Miss Nichols, fixed it at about 20 miles an
hour. At any rate the deceased was kn bcked some distance
from the point of impact. ... "
~

I

.

I

1

i

After stating the facts, the opinion continueJ:
I

I

"In mav be conceded that the deceased was in a con~
tinuous stat~ of contributory negligencb, but he was visible
for a cons-iderable distance and had [Miss Spencer been
looking, as was her hounded legal cl tty, she could have
that this is a case
avoided the accident. It is plain to
for the application of the last clear C ance doctrine. Miss
Spencer had th~ last chance to avoid t e tragic happening.
It was a clear chance but she did not ayail herself of it ....
It was doubtless the inadvertence of buoyant and exub_erant
. youth engrossed in its own concerns at the time. But the

t*'
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law does not excuse it when untoward results bring it in
review and society and it~ votaries and everybody else are
bound by teh law and must be."

After quoting from the opinions of this Court in Keeler v.
Baumgardner, Roanolle _Ry. & Electric Co. v. Korb, Va. Ry. & Power
Co. v. H!ellons and Perhinson v. Persons, the Court draws the
35*
distinction *between those cases and the case of Stephen Putney Shoe Co. v. Ormsby's Ad111r. and the cases that follow it, and
concludes:
"We think the trial Court erred in setting aside the
verdict of the Jury in this ca~e. As was said in the Perkinson Persons case, rupra, the questions here involved are
those which are peculiarly within the province of a Jury
for determination. We reverse the judgment of the trial
Court and reinstate the verdict of the Jury and enter final
judgment therein."
The facts in the Bennett v. Spencer case, supra, and the facts
in the instant case are strikingly similar in several respects. Both
accidents occurred on a dark night; in the Spencer case it was misty
but in the instant case there was a conflict of evidence about atmospheric conditions; in the Spencer _case there was little traffic but in the
instant case at the time of the accident according to a statement of
the driver there was no traffic; in both cases there were no automobiles
parked on the sides; in both cases there was unobstructed vision; in
both cases the decedent was standing, in the Spencer case in the
middle of the street and in the instant case on the extreme right hand
side of the road; in both cases there was no intervening object; in
both cases there ,vas nothing to keep one from seeing an object a
considerable distance away, in the Spencer case the object could be
seen for more than 100 feet but in the instant case an object could be
seen as far as the lights would throw their beam~; in the Spencer case
the deceased was dressed in dark blue clothing, in the instant the
deceased was dressed in light gray trousers and dark gray coat; in
the Spencer case the driver testified that she could not see the dece·ased
u11ti she was within 8 feet of him, but in the instant case .the driver
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testifi~d ~e, cou~d see 40 feet ahead aud in. that
contradicted by .all
of plamttff s witnesses and some of the w1tness~s for the defendant,
to the effecJ that he could have seen the pedestrian as far as a car
ordinarily projects its lights.
It is submitted that the doctrine of the last clear chance, which
"Has its foundation in humanity. and justice," was beyond question applicable in the Spencer case, supra, and that under the law
applied and enumciated in that case an alternative instruction
36*
*on the doctrine was eminently proper and unquestionably demanded in the instant case.
CONCLUSION
We respectfully submit the judgment of. the trial Court was
plainly erroneous in sustaining the def endai1t's motion and taking
from the Jury the ·issues of negligence and hold~ng that the evidence
did not justify an instruction on the last clea~ chance. And your
petitioner prays that she may be awarded a writ of error and supersedeas to the said judgment and that this Honoral~le Court may review
and reverse the same.
Your petitioner desi~es to adopt this petition as her openit-brief in the event of a writ of error may be granted and her counsel
desire to state orally the reasons for reviewing the decision com·
plained of.
And your petitioner will e,·er pray, etc.
CARRIE B. GREGORY,
Administratrix of James F. Gregory, Deceased.
By Counsel.
i

RICHARD C. PEYTON.
RICHARD C. PEYTON,
CURRY CARTER,
Attorneys for Petitioner.

\Ve, Richard C. Peyton and Curry Carter, Attorneys practicing
in the Supreme Court of Appeals of Virginia, hereby certify that in
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our opinion the judgment of the Circuit Court of Augusta County
rendered on June 10th, 1938, in the case of Carrie B. Gregory, Administratrix of James F. Gregory, Deceased, Plaintiff, v. B. H.. Daniel,
N. A. Daniel and J. F. Daniel, partners trading under the firm name
and style of Daniel Motor Company, Defendants, the record of which
accompanies the above petition, should be reviewed by the Supreme
Court of Appeals of Virginia.
·
And we do further certify that we personally delivered to \ 1Vayt
B. Timberlake, Jr., of counsel for the plaintiff, a copy of this petition
on the 1st clay of October.
Given under our hands this 1st day of October, 1938.
RICHARD C. PEYTON,
CURRY CARTER.
37*

*\!\Te acknowledge receipt of the above petition.
THOMAS 0. MOSS hy W. B. TIMBERLAKE,

JR.

vV. B. TIMBEl{LAKE, .JR.,
Attqrneys for B. R. Daniel, N. A. Daniel and
J. F. Daniel, 1mrtners trading under the firm
name and style of Daniel Motor Company.
Received Oct. 3, 1938. M. B. \VATTS, Clerk.
October 12, 1938. Writ of error awarded by the Court. No
bond.
M. B. W.
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RECORD
. page 1 ~

VIRGINIA: IN THE CIRCUIT COfURT OF
.
AUGUSTA COUNTY i
.,
I

I

Pleas before the· Circuit Court 0£ Augusta County on the 10th
·
day of June, 1938.
1

!

PRESENT: Hon. Jos. A. Glasgow, Judge of the said
Court.
CARRIE B. GREGORY, Administratrix of the !Estate of
James F. Gregory, Deceased ............. ·;· ........ . Plaintiff
vs.
I

B. R. DANIEL, N. A. DANIEL, AND J. F. J+>ANIEL,
part~1ers, trading uncle~ the firm name an1 style of
.
Darnel Motor Com pan), ................. 1 • • • • • • • Def enda11t.s
I

Be it remembered that heretofore~ to-wit: Ion the 30th day, of
December, 1936, came the plaintiff in the Clerk's jOffice of the Circuit
Court of said County and filed her Notice against the defendants,
which Notice, ,vith the endorsement thereon, i~ in the words and
figures following, to-wit:
NOTICE OF MOTION FOR JUDGMENT
.

I
I

TAKE NOTICE:

.
I

That on the 15th dav of Januarv,j 1937, at 10 o'clock,
pa'ge 2 ~ A. M., or as soon thereafter ~s Cottt~sbl may be heard, the
aforesaid and undersigned Administratrix of the Estate of
James F. Gregory, Dec'd., for and on behalf ofj the said Estate and
the heirs of said Decedent, will move the Circuit Court of Augusta
County, Virginia, for a judgment and award f execution against
you and each of you, for the sum of TEN THOU AND ($10,000.00)
DOLLARS, together with the costs of this pro eeding, for damages
for the death of said Decedent, by reason of the following facts,
to-wit:
That heretofore, to-wit: on or about the li7th day of ·October,

44

Carrie B. Gregory, Admx., vs. B. R. Daniel, et als

1936, between the hours of 8 and 10 P. M., just west of the village of
Augusta Springs, Virginia, the Decedent was standing on the north.
edge of the highway running between Augusta Springs, Virginia, and
Craigsville, Virginia.
Your servant and agent, Nimrod \Vright, sometimes known as
Nim "vVright, acting within the ·scope of his employment in and about
your business, was driving a certain truck owned by you, the Defendants, in a westernly direction along the highway running between
Augusta Springs and Craigsville, Virginia, and it thereupon became
his duty to bring ~ncl keep said. truck under careful and complete control and to drive and manage the same ·with ordinary care at all times,
having clue regard to the width, traffic and use of the said highway and
visability and the protection of life and property, and to drive said
truck at a moderate rate of speed, but notwithstanding his said duties,
he wholly disregarded, and negligently and wantrn}ly failed in the
same in all these respects, and carelessly, negligently and
page 3 ~ recklessly drove said truck upon and over the Decedent, and
as the proximate result whereof, without any fault or negligence on the Decedent's part, he was knocked down and run over
and was fatally injured internally and otherwise, of which he insta.ntly died.
Wherefore, the undersigned Administratrix of the said Decedent's
Estate, is entitled to recover damages from the Defendants, for the
death of the said Decedent in the amount herein sued for.
CARRIE B. GREGORY,.
Administratrix of the Estate of James F. Gregory, Dec'd.
By Counsel..
RICHARD C. PEYTON,
L. W. H. PEYTON, p. q.
Endorsement: Fil~d in the Clerk's Office of the Circuit Court of
Augusta County, Dec. 30, 1936.
Teste: EARL McF. TAYLOR, Dep. Clerk.

GROUNDS OF DEFENSE
FIRST: The general issue.

I
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SECOND : The defendants were not guilty
negligence which
proximately caused the accident.
THIRD: The plaintiff's intestate was guifty of contributory
negligence.
page 4~
FOURTH: The pl.aintiff's intest4ie failed to keep a
reasonably proper lookout for approacping vehicles.
FIFTH: The plaintiff's intestate occupied
position upon the
highway in violation of law.
;
SIXTH: The plaintiff's intestate violated i Section 79 of the
Motor Vehicle Code of Virginia, Subsections A ~nd F.
SEVENTH: The automobile truck of the !defendants did not
cause the damage and injuries complained of.
·
1

1

a

i

THOS. (1). MOSS, p. d.
I

I

Endorsement: Filed in the Clerk's Office of ie Circuit Court of
Augusta County, June 16, 1937.
i

Teste: EARL ·McF. TA Y~OR, Dep. Clk.
I

PLEA OF CONTRIBUTORY NEGLJGENCE
The defendants by their counsel come and scj.y that they are not _
guilty of the negligence charge against them, but if they were, which
is expressly denied, the plaintiff's intestate was gtiilty of contributory
negligence in t_he following manner :
On the night of the accident, to-wit, the 17th of Octo-_
page 5 ~ her, 1936, the plaintiff's decedent was Jsing the right hand
portion of the highway at the point of ithe accident, which
is prohibited by la\ov and expressly prohibited b)~ Section 79 of the
Motor Vehicle Code of Virginia, Subsections A ahd F; the plaintiff's
intestate failed to keep the proper lookout for adproaching vehicles;
and the plaintiff's decedent failed to observe apptoaching vehicles in
time to avert the accident.
1

-

THOS.

t·

MOSS, p. d.

Endorsement: Filed in the Clerk's Office of the
Circuit Court of
I
Augusta County, June 16, 1937.
Teste: EARL. McF. TAYtiOR, Dep. Clk.
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OH.DER IMPANELLING JUI{Y
(June 9, 1938)
This day came the parties by their attorneys and thereupon came
a jury duly summoned by the Sheriff of this County, ac:cording to law,
to-wit: G. M. Dice, Marion A. Brown, J. M. Earley, ·ward Bowman,
E. M. Gough, C. A. Frank and C. A. Wenger, who ,vere sworn the
truth to speak upon the issue joined, and after having partly heard
the evidence by consent of the parties, plaintiff and defendant, and
with the assent of the Court, adjourned until ton1orro,v morning at
9 :30 o'clock
page 7 ~

CERTIFICATE NO. 1

THE following evidence on behalf of the plaintiff and the
defendant, respectively, as hereinafter denoted, is all of the evidence
which was introduced at the trial of this case at the May term of the
Circuit Court of Augusta Countx, Virginia, 1938. Motions and objections, rulings and exceptions to the rulings of the Court were made
during the progress of the trial as are herein set forth in this Certificate.
JOS. A. GLASGO\V, Judge.
August 2nd,- 1938.
page 8 ~

IN THE CIRCUIT COURT OF AUGUSTA
COUNTY, VIRGINIA

CARRIE B. GREGORY, Administratrix of the Estate of
James F. Gregory, Deceased

v.
B. R. DANIEL, N. A. DANIEL, AND J. F. DANIEL,
partners, trading under the firm name and style of
Daniel Motor Company
JUNE 9TH AND 10TH, 1938
PRESENT: Richard C. Peyton and Curry Carter, Attorneys for Plaintiff;
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Thomas 0. Moss and vV. B. Tim erlake, Jr.,
Attorneys for Defendants.
i

I

IN CHAMBERS: Motion by Defendant:
I

MR. MOSS: The death of the d¢ceased in this case.
resulted from an accident that occurrled on the 17th of
October, 1936, near Augusta Springs, I Virginia, at which
time, after the accident a colored m~n, named Nimrod
vVright, was arrested on a charge of qit and run; and, at
some subsequent time, he pleaded before your Honor.
Counsel for defendant think no refererice should be made
to that, either in the opening statement of counsel for
plaintiff nor in the evidence introduced~
'

'

THE COURT: \tVhat transpired iil that case
no bearing on this case at all.

\.Vill

have

!

:

page 9 ~

MR CATLETT : A plea of gJ.tilty could not be
charge-cl as an admission of negligence i~1 this case?
THE COURT: No, I think not. I think this case will
be tried independent of any other case.

lVIR. CARTER: Mr. Moss, is it vbur intention to call
Nimrod Wright as a witness -Or not? ·
1

MR MOSS: We are not advised at th'is time. I do
not think we could answer that either by, yes, or, no. It
depends upon the issue in the case, as to what the issue is;
\i\Te cannot possibly give you an answer now. He is available by either side and has been summoned by both sides.
COURT AND COUNSEL RETURN TO COURT
ROOM.
I
The jury were empanneled; and, atjthe request of counsel, the witnesses were sworn, separated and excluded from
the Court Room. The opening statement on behalf of the
Plaintiff was made by Mr. Carter, arid on behalf of the
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Defendant by Mr. 'vV. B. Timberlake, Jr. The following
witnesses were called on behalf of the Plaintiff:

DR. GLENN C. CAMPBELL,
a witness of lawful age, called on behalf of the Plaintiff, after being
duly sworn, testified, as follmvs :

Direct Examination
BY MR CARTER:

page 10~

Q
A

Q

Where do you reside ?
Staunton.
What official position do you hold in Augusta

County?
A I was coroner at the time of this accident but I am not cor'
oner now.
Q You were coroner on October _17, 1936?
A Yes, sir.
•
Q \Vere you called to the scene of an accident just west of
Augusta Springs, on October 17, 1936?
A Yes, sir.
Q Do you recall what time it was when you were called out
there?
A · In the night, between 9 :00 and 10 :00.
Q What time did you ar~e at the ·scene of the accident?
A About 10 :00; 9 :30 to 10 :00.
Q Where was the accident?
A Just west of Augusta Springs.
Q In Augusta County?
A Yes, sir.
Q Could you estimate how far west of what is now Gray's store
this accident occurred?
A I do not know the distance beyond the store.
Q When you got to the scene of the accident whom did you
find there?
A A number of people were there. Of course, I had a good
deal of trouble to get parking space, and I went straight to the boy,
and, first, I examined the boy.
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Was Bob Lynn there?
A He had been there and gone.
page 11 ~
Q Mr. Palmer was there?
A Yes, sir, they told me Mr. Lynn had been there
and gone.
Q Had either one of the bodies been moved?
A They told me the boy's body had been rnoved.
Q Where was the boy's body lying?
I
A It was on the side of the road, and the)i said the body was
in the water and they thought he was still alive, a11d took him out and
tried to resuscitate him and left him along the sid~ of the road.
Q Did they point out where pulled from? ·
A Close to where he was.
Q Where did they pull him from?
:
A Out of the drain ditch; that is what thty told me.
Q The ditch, at that point there is no gravei shoulder at all but
· the bound part of the hard surface goes to the dr~in ditch?
A The water was running along the edge of: the road ; the ditch
was full and the water had overflowed the ditch.
Q Where did you find l\fr. Gregory?
A About 25 steps further tip, towards C~·aigsville, on the same
side of the road, down in the ditch, in the water;• water was running
over him; the entire place was covered with water.
Q Was he lying on any part of the macadam road, or clean off
the macadam road, between the road and the fence?
I
A Between the road and the fence.
Q How close was the fence to the ditch? ·
A 2 or 3 feet.·
Q In which direction was he lying with respect to his
page 12 ~ feet and head?
A Head towards Craigsville fnd feet towards
I
Staunton.
.
Q Was he lying on his back or on his face ?i
A Sort of on the side, looking east, his facr was in the water.
· Q Please describe to the jury what injuries you found on Mr.
Gregory?
·
I
.
A There at the scene of the accident I did lnot make much of
an examination, I examined him hurriedly and fpund he was dead ..
The man's clothes were wet and covered with weeds and sticks, and I
1

•

I
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had the undertaker to move him, to Zimmerman and Sensabaugh's in
Craigsville, and there I completed my examination.
Q Go ahead and tell us what you found?
A That examination showed he had a large scar over the right
eye, severe contusions and lacerations of the scalp; l was unable to
make out a fracture from the external examination, and no autopsy
was done. There was a compound fracture of the right forearm, about
one-third across his chest, coming right over the liver from the right
side, across to the left, an area about 3 0 inches wide, gave the impression of a friction rub, or burn, with considerable more contusion
on the right side, as if more friction here from it as it came across the
lower end of the chest. Outside of that very few marks on the body.
:~.'f y impression was he had an injured liver.
Q What was your conclusion as to how he met his death?
A Internal injury, probably ruptured liver. He could
page 13 ~ have had a severe contusion and drowned in the water, because the water was going m·er his nose and mouth.
Q ·was any part of the body on the macadam road?
A No, sir.
Q After you had examined the body at the Funeral Home, did
you make any other investigation? ·
A Mr. Lynn took me oyer and showed me the truck suppo~cd
to he in the accident.
Q \Vhere was that?
A At Daniel's.
Q \Vhat kind of truck?
A A dump truck, had a dump body.
Q Just a board body 01,1 it?
A Yes, sir.
Q Did you examine the truck to see if you could find anv
injury to it?
A \Ve founcl a dent on the right front fender, and also there
\.Yas ·a board that went across the front part and it wa.s knocked loose
on the left hand ~ide; ·the body came up about 12 inches high and
this board was knocked loose, it being a dump truck there was a little
offset o.n the dump part, and down at this angle here was human brains
and some .hair; that was on the dump part of the truck, on the left
hand side.
Q You do not mean on the left hand side of the truck?
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CAMPBELL
I

A No, sir, the right hand side, the right f~nder and the right
side of the dump, all on the same side. This hair was taken away for
evidence.
Q You found on the truck human qrains and human
blood?
page 14~
A Ye s, sir.
Q And you found human hair?
A 'y~es, sir.
i
Q Did you compare that hair with the hai~ on the head of the
child that was killed ?
A Yes, sir, they did and had it sent away for examination.
Q Was this hair the same texture and color as the boy's hair?
A As far as you could tell from observati911.
Q What other injuries to the truck, did you observe, if any?
A That is all I recall right now ; I believe 'a bent light on the
offset of the dump part.
Q Did you see Nimrod Wright?
A I did not talk to him that night.
Q Did you see him?
A He was in Lynn's car, and he said he was driving the truck,
but I did not ask him any questions.
·
Q How was the child injured?
A He had a fractured skull.
Q In which side?
A Right side, right above the right ear.
0

1

THE COURT:
Q
A
Q
Gregory
A

Was he dead when you got there?
Yes, sir, a V shaped fracture right in the skull.
How far below where you found the c~ild lying was Mr.
lying?
About 25 steps as well as I remember.
1

Cross Examination

BY MR. MOSS:
Q Your knowledge of where the boy was is based entirely upon
what somebody told you?
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Yes, sir.

Q The injuries to Mr. Gregory were, as you say, on the right
side and the injury to the young boy also on the right side of his
head?
A Yes, sir.
Q It was raining that night?
A It was not raining when l got there; this ditch was full oi
water and over-flowing; it was not raining at that time.
Q That is, when you got there?
A No, sir, not when 1 got there.
Witness leaves the stand.
C. G. IRVINE,

another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows :
Direct Exa.mination

BY MR. CAl{T'ER:
Q I am calling this witness out of order, so that he may return
to his work.
What is your official position in Augusta County?
A I am surveyor of Augusta County .
. Q I had you a map, which I have mark-ed "Plainpage 16 ~ tiff's Exhibit Map" and which I wish to introduce in evidence, and I ask you whether or not you made that map?
A I did.
Q Did you go upon the ground and take the measurements and
bearings and make it from your notes?
A Yes, sir.
Q When did you make it?
A December 18, 1937.
MR. MOSS:
We understand that some time after the accident occurred there
were some changes made in the road. I do not know whether the
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GRAY

changes were made before Mr. Irvine made his survey or not.
map apparently was made 14 months after the ~ccident.

The

THE COURT:

Q Do you know whether any changes we~e made in the road
after the accident?
A I could not say.
MR. MOSS:
If there have been any changes, I think they, should be shown.
•

!

MR. CARTER:
I will call Mr. Gray and he can state.
Witness leaves the stand temporatily.
page 17 ~

]. D. GRAY,

another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows :

Direct Exam:ination
·sy MR. CARTER:

I am calling Mr. Grey, at this time, only for the purpose. of
showing changes, if any, in the road.
Q You run a store, I believe, just 150 yards or so from the
point of this accident?
I
A Yes, sir.
Q How long have you been running the st~re?
A About 25 years.
Q Were you running that store on Octob r ·17, 1936, at the
time· of this accident? ·
A Yes, sir.
Q· And you have been running it ever since?
!

A

Yes, sir.

. 54

Carrie B. Gregory, Admx., vs. B. R:. Daniel, et als

C. G.

IRVINE

Q Please state whether or not any changes have been made in
the road at or. near the point of this accident, between the time it
occurred and December 18, 1937?
A I do not think so, more than patches and repairs to bad
places; I do not recall any changes made there.
Q The road, except for repairs and patcl~es, is the same as it
was then?
A Yes, sir.
Cross Esami11atio11

page 18~
BY. lYIR. MOSS :

Q You remember that the ditch has been dug out and the surface of the road widened since the accident?
A I do not think it was since the accident.
A You do not know positively?
A I do not think so.
Q Your honor, it is indefinite. We are willing to let the map
go in on the condition if it develops that there has been any modifi- ·
cation in the road, we will be allowed to explain that to the jury.

THE COURT: The map can go in, and if you find
there has been any modification in the road, you can show
it to the jury and they will take such modification into con·
sideration.
Witness leaves the stand.
C. G. IRVINE RECALLED:

Direct E.rami11atio11 Contimted.
BY MR. CARTER:

Q ( Showing map to witness) Beginning with the first building shown on this map, marked "Gray's store,'' and going west, what
is the next building shown on that map?
A The next building is a frame cottage ; I do not know to whom
it belongs.
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1

Q

The next building is a frame cottage: Across the road· what
is the first building, on your left, that ;is shown there?
A A long frame shed, owned by Mr. Gray.
page 19 ~
Q And what is the next building shown there?
A A hog pen.
Q How wide is the road in front of Gray':s store?
A 18 feet; 9 feet on each side of the center line. That is, the
.
hard surface.
Q How wide is the right ·of way there, as indicated by the
fence?
A Approximately 30 feet; it varies somewhat.
Q You have got a point marked on your map, "P. C. 5°40
Curve": How far from Gray's store is that point?
A Which side do you refer to?
Q West of the store?
A 350 feet. That is where the curve starts; the road is
straight to Gray's store; it is a little less than ~50 feet.
Q Do you know where there are two cedar posts in the north
ience of that right of way?
A No, sir.
Q Have you marked on this map a pole opposite 5 plus oo?
A Yes, sir.
Q How far from that pole is it to Gray's store?
A 5 plus oo is station 500 measured from point o plus oo, east
of Gray's store, which is about 60 feet from Gray's store, making
it approximately 440 feet from Gray's store to ~tation 500. Q Can you take your rule and give us the exact measure from
Gray's store to the point 5 plus oo?
A (Witness taking rule and measuring) According
page 20 ~ to scale, it is 430 feet.
Q Ho,iv far is it then from the point, marked "pole,"
on the south side, just west of the offset?
A You refer to the third pole going west dn the map?
Q Yes, sir, counting one right at Gray's stlre.
A You a~e still referring to a measurement from Gray's store?
Q Yes, sir.
·
A That would be 280 feet.
Q How wide is the macadam part of the road at that point?
A I have not measured it directly opposite the pole; I have a
!

1

·

·

I

1

!

I

·

·
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measurement 50 feet east of the pole, and the road is 19 feet wide on
the· hard surface.
Q Please give it at the pole?
A (Measuring) The road is the same width opposite the pole.
STIPULATION: It is agreed by and between counsel that young Corbin's body was found about opposite the
third telephone pole, going west, from Gray's store, and on
the north side of the highway, as designated on the map
which the witness has introduced, by the letter "A."
Q Taking your rule there, will you please state how far vision
was uninterrupted from the point opposite the letter "A," in the
middle of the road, looking east?
A Do you mean along the center of the highway or the edge?
Q From a point in the center of the highway, looking
page 21 ~ eastward, how far up the road can you see?

MR. :MOSS: _The question is objected to; we are
dealing with what the situation was on that night.
THE COURT: \i\Te are just showing the road as it
is now.
MR. MOSS: He should ask him how far it is from
the telephone pole, marked "A," to the extreme end of the
road as shown on the map ..
MR. CARTER: That map is made correctly from an
engineer's standpoint, and by laying his rule down he can
tell how far you can see from any ·curve.
THE COURT:

Q How far is the road straight from the point marked "A"
east?
A The road is not absolutely straight. It would extend beyond
the Hmits of this map, which is 350 feet.
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MR. CARTER:

Q It is practically straight from the point the Corbin bay was
found for t!1at 350 feet going east?
A From the point marked "A."
page 22~

Cross E.mmination

BY MR. TIMBERLAKE:

Q Does this map show· the culvert betwe(in the point marked
"A" and the western extremity of the road shown on the map?
A It does.
Q Will you point out where the culvert is and mark it?
A The culvert is indicated on the map ljy two drawn lines,
drawn across the road and not quite at right ~ngles and a stream
coming under it from the north and going awayj to the south.
Q Will you please mark that point "B''?
A (Witness marks the map as requested)
Q Does that map show Fridley's filling st~tfon?
A No, sir.
Q Can you state approximately where Fridley's filling station
is with reference to the map?
A Approximately 125 •feet beyond the western extremity of
the map.
·
.
. Q At the point opposite "A," on the north fide of the highway,
what is the width between the edge of the hard surface and the edge
of the right of way, or fence?
A 5}"2 feet.
Q You, of course, did not go up there at jthe time of the ac ..
cident?
·
A No, sir.
1

page 23~

Redirect Examination

BY MR. CARTER:

Q In the space, Mr. Irvine, between the north edge of the
macadam road: and the nortln. fence, what is ther~?
i
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MR. MOSS: The question is objected to; the con·
dition would not be the same as at the tinJe of the accident.
THE COURT:

The objection is overruled.

A Adjacent to the edge of the hard surface is a comparatively
deep ditch. I mean by that, probably 10 or 12 inches deep and 18
inches in width, and then a bank in the neighborhood of 2 feet in
height rises from this ditch to the fence.
\,Vitness leaves the stand.
ALBERT ROSS MILLER,
another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows:
·
Direct Exani-ina.tion
BY MR. CARTER:

Q
A
Q
A
Q
A

Will you please state your full name?
Albert Ross Miller.
Where is your present residente?
Hopewell, Va.
How long have you lived there?
15 or 16 years.
Q Continuously?
A No, sir, I was up at Augusta Springs about 3
page 24~
years.
Q Were you there on October 17, 1936?
A Yes, sir.
Q What relation, if any, are you to Mr. Gregory?
A He is my uncle.
·
Q Are you any relation to Mrs. Gregory?
A She is my second cousin.
Q On the night of October 17, 1936, where were you?
A At what time?
Q Between dark and 10 :00 o'clock, in what vicinity were you?
A I was in Augusta Springs.

I
i

•

Carrie B. Gregory, Admx., vs. B. R. D~niel, et als
,\LBERT

Q
A
Q

Ross

MILLER

·59

]

Where had you been that day?
To Staunton.
What time did you come down here?
A I left up there around 11 :00 o'clock.
Q Who came to Staunton with you?
A Mr. and Mrs. Gregory.
Q What day of the week was that?
A On Saturday.
Q You left what place in Augusta Springs?
A The place I got in the car with them was between Augusta
Springs and Craigsville.
·
Q At whose home?
A My mother's, Mrs. W. L. Clifton.
Q What time did you arrive in Staunton? i
A I could not say exactly; we left there at 11 :00 o'clock.
Q You must have gotten here around noon?
I
A Yes, sir.
page 25 ~
Q How long were you in Staunton?
A Until around 4 :30 or 5 :00 or 5 :30.
Q Did you go back with Mr. and Mrs. Gr~gory?
A Yes, sir.
·
Q ·where did. Mrs. Gregory leave you?
A At Mr. Moran's pool parlor.
Q Is that the store across from the post office?
A ..\i\There the post office used to be; I don't know whether it
is there or not.
Q That is the store nearest to the old tanhery?
A Yes, sir.
Q What time was that?
A Around 7 :00 o'clock.
Q How long did you stay at Moran's?·
A May be one-half hour or· 45 minutes.
Q \i\There did you go from there?
A To Mrs. Corbin's.
Q What relatioQ is she to you?
A My second cousin.
Q Is her husband living?
A No, ·sir.
Q Was her husband any relation of yours?
A No, sir.

6"0
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How many children did Mrs. Corbin have at that time?
I don't know to.tell you the exact truth; I did not visit them

Who was there that night?
There were two girls, I think, and the one that was with
us.
page 26 ~
Q Where does she live with reference to the main
road that goes through Augusta Springs?
A I would say about two city blocks from Mr. Gray's, coming
to Staunton from Craigsville, over to the left, about two blocks, turn
in and go up the lane probably one block or one and a half blocks.
Q To the north o. f the road that goes to Cr.aigsviUe?
A Yes, sir.
Q How many blocks off the main road?
A One or one and a half blocks.
Q· How far from where Mrs. Lena Williams then lived?
A I don't know.
Q Don't you kno,v where Mrs. Lena Williams lived then?
A No, sir.·
Q How long were you at Mrs. Corbjn's?
A That would be hard· to say; we left Moran~& store and walked over to Mrs. Corbin's, but I don't know how long ,,ve were there;
this accident occurred around 9 :00 o'clock.
Q Where did you start to go ?
A Down: to the service station, Fridley's service station.
Q (Handing witness map, Plaintiff's E~hibit No. I). There
is Gray's store, going towards Craigsville (indicating)?
A Yes, sir.
Q Mrs. Corbin lived in this direction (Indicating)?
A Yes, sir.
Q You had come down here ( indicating the border of the
map) and hit the main thoroughfare, somewhere east of Gray's
store?
page 27 ~
A Yes, sir.
Q How far east?
A About two blocks.
Q Two blocks east of Gray's store?
A Yes, sir.
Q Where were you headed for?
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A There was a service· station on this side of the culvert, west
of the culvert, next to Craigsville from Augusta·. Springs.
·
Q And on what side of the road?
A On the right.
Q Going which way?
A To Craigsville, that is, west of Augusta. Springs.
Q When you left Mrs. Corbin's who was with you?
A Mrs. Corbin's little boy and Mr. Gregory.
Q And you were headed to Fridley's servi~e station?
A \"es, sir.
'
Q What was the purpose of goir1g there? I
A To get some oysters.
Q When you headed to the main road, go~g towards Craigsville, was anybody in the crowd carrying a flasn light?
·
A The little boy was.
Q Where had he gotten it?
A I suppose he had brought it from home.j
Q Did he begin using it when he left home?
A Yes, sir.
Q How were you walking as best you can rbcollect as you went
down the main thoroughfare?
page 28 ~
A Just before this accident, this little boy was walking behind us and Mr. Gregory on my Jeft, and when this
truck or car came along, when it happened, he :was walking along
behind with the flash light, and when this car or truck was coming,
this little boy said to us: HHere ~omes a car.'! We just walked
out to the right hand side, going -to Craigsville, ~d stopped to wait
for the car or truck to go by.
I
Q You came down and struck the main thoroughfare east of
Gray's store about two blocks?
I
A Yes, sir.
Q And continued on your right,· or the n9r~h side of the road,
on -past Gray's store?
A Yes, sir.
~·
Q How were you walking?
A Mr. Gregory on my left and the little bo behind.
Q He was using t}:le flash light?
.
A Yes, sir.
Q When you got near the point of the acc~dent, repeat about
I

!

1

the boy?_

-
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A He was just walking along behind us, and he said: "Here
comes a car." Mr. Gregory and I walked to the right side of the
road, and Mr. Gregory was still on my left and we walked to the
right hand side of the road, and this little boy came up and stood
beside me.
Q How close together were the three of you?
A I could not say exactly, probably his shoulder was 12, or
14 or 16 inches, or may be 18 inches.
You were comparatively close together?
page 29 ~
A Yes, sir.
Q Did you see the car coming down the road,
A I did look over my shoulder to the right, and it was a car
or truck; I seen the lights.
Q Yo~ looked up the road and saw the car coming down?
A Yes, sir.
Q The boy did too?
MR. MOSS: He cannot testify as to what the boy
saw; let the witness say what he did.
THE COURT: He can answer if he did observe how
the boy was looking.

Q Did you observe how the boy was looking?
A I could not say he looked around when he said: "Here
comes a car." I did not see him when he turned his head.
Q When you were warned by the boy, who was behind you,
that a· car was coming, what did you and the boy and Mr. Gregory
do?
A Mr. Gregory and l walked over to the right hand side of the
road, and the little boy was walking behind us, and he walked to my
right and stopped right beside me.
Q Let this strip represent the ditch that goes along the road,
please illustrate just how you three were standing there ( referring
to strip at end of linoleum in front of jury box, where a step drops
down to the level of court room floor).
A We were just standing on the road, just this way ( illustrating); I don't say I had my toes over the edge of the ditch; we walked
out to the ditch.
Q You were standing then on the brink of the ditch?
page 30 ~
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A Yes, sir.
Q Where was Mr. Gregory?
A He was standing on my left and the little boy on my right,
and the highway was back of me.
Q Mr. Gregory was standing to your left?
A Yes, sir.
Q And the boy?
A To my right.
Q Which was way the car coming?
A To my right.
Q And you looked around and saw the car coming down the
road?
A Yes, sir.
Q And you were standing right up flush "'1ith the ditch?
A Yes, sir, we were not right over in the clitch.
Q How far from the fence were you?
A I would say between 2 and 3 feet.
Q Do you think you could have touched it with your hands?
A Yes, sir, I thin~ so.
Q You were close enough to this fence to touch it with your
hands?
A Yes, sir, I think we could have.
Q I am speaking of the fence on the norrth side, the barbed
wire fence, on your right, as you go down the rqad?
A Yes, sir.
,
Q The next thing that happened the boy wcis hit, is that right?
A Yes, sir.
Q Describe just as best you can what occurred there?
page 31 ~
A When we were standing there,. I seen the lights of
this car, and the little boy walked up beside me,. and at the time of
the accident, it felt to me-I could not swear to it-it felt like the
little boy's body hit me and turned me around and throwed me down
in the ditch.
Q Where were you when you picked yourJelf up?
A In the ditch.
Q How close to the fence were you?
A I could not say exactly.
Q Could you estimate it?
A Probably 18 or 24 inches.
Q Do you know whether. you hit the fence. ~r not?
1
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I do not know.
_
When you picked yourself up, did you see a car going down
the road?
A I seen a tail light going over the little culvert at the service
station.
Q The first thing you saw was the tail light going over the
culvert?
A Yes, sir.
Q What did you do?
A I ran down to the service station to get these boys to come
up there. I said: "A car hit us," to come up there quick, and ·1
think the Fridley boy and Johnny Kincaid and Frank Harlow came
up, and Johnny Kincaid run ahead of us, and I was told he moved
the boy's body-I don't know that he did-When I got up there, his
feet were along about the ditch and his head near the center of the
road.
Q His feet were in the ditch?
I do1,1't know exactly in the ditch; they were towards
page 32 ~ the ditch.
Q You understood the boy's body had b.een moved?
A Yes, sir.
Q Had Mr. Gregory's body been moved?
A Not that I know.
Q Where was it?
A Laying in the ditch.
Q How far from the Corbin boy's body was Mr. Gregory?
A Around between 50, 60 or 65 feet, around about that.
Q West of it, or east?
A West of it.
Q Which way was his head lying?
A His head was towards Craigsville and feet to Augusta
Springs.
Q He was lying on his back and in the ditch?
A Yes, sir.
Q Feet towards Augusta Springs and head towards Craigsville?
A Yes, sir.
Q Was any part of his body touching the macadam road?
A Not that I noticed.
Q How long did you stay. there then?

Q

Cwr.ie B. iGregory, Admx .., ws • .B. R. B
ALBERT

Ross

iel, et, ,aZs

65

MILLER

A
Q

I don't think I stayed over about five imµttttes.
Where did you go?
'
A I went ito Mr. Parker's store to call .a -.doctor.
Q Did you stay there, or around there, u~til after the bodies·
were taken away?
A No, sir.
I

page.33 ~

Cross .Examituli/4on

BY MR. MOSS:
Q You and Mr. Gregory and-Mrs. Gregory got into Statmton
about mid-day?
A Yes, sir, about that.
Q When you left Staunton, it was about 5 :00?
A It was around 5 :00; I would not say exactly.
Q Did you come in an automobile?
A Yes, sir.
Q Who was driving?
A Mr. Gregory drove down.
Q Who drove back?
A · Mrs. Gregory drove back.
Q Tell us, if you do not mind, that afternoon, Saturday afternoon, did Mrs. Gregory stay with you and Mr. Gregory?
A No, sir, not all the time.
Q Where did you and Mr. Gregory go? ·
A That would be hard to explain exactly where ·we went; we
walked down the street and went around and ate something.
Q Where did you meet her?
A I would not exactly say, whether at Penny's or MontgomeryWard's.
Q Was there any reason why Mrs. Gregony drove back?
A I would not know that.
.
Q Except that she wished to do ·so ?
A I imagine so.
I
Q You got to Augusta Springs about 6 :00?
A I said around 7 :00.
Q ·where did you live? At a point west ,of this acpage 34~
·
cident?
A Yes, sir, with my mother at the time.
I
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She lived where?
West of the point of this accident.
Did Mr. Gregory live west of the point of the accident?
Yes, sir.
Q Was that little Corbin boy going home with you and Mr.
Gregory?
A No, sir.
Q Was he using the flash light to show you the road home, or
the way home ?
A I could not say to show us the way home. He had a flash
light in his hand.
Q Was it lit?
A It was before, but I could not say at the time.
Q You do not think it was?
A I said I did not know.
Q You and Mr. Gregory were walking beside each other, walking to the west somewhat to the center of the road?
A vVe might have walked near the center, or to the right hand
side; I would not say exactly.
Q And the boy was behind you?
A Yes, sir.
Q And he said: "Here comes a car."
A Yes, sir.
Q Then you moved over to the right with Mr. Gregory?
A, Yes, sir.
Q And you went over and stood on the edge of the road-way,
on the northern edge of the road-way, with your 1:rack like this ( indicating) to the traffic?
A Yes, sir, to the center of the road.
page 35 ~
Q Your back to the center of the road?
A Yes, sir.
Q Your feet were on the road itself, and your toes on the edge.
of the road?
A Yes, sir, we could not go down in the ditch, quite a bit of
water there.
Q And to your right was the Corbin boy?
A Yes, sir.
Q vVas his back to the road too?
A I imagine it was; he walked up beside me.
Q You know Mr. Gregory's back. was to the road?
A
Q
A
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Yes, sir, he and I standing there talking.

Q Do you recall what you were talking apout?
A At the time, as well as I remember, we were talking about
some one wanting him to build· a service station. for him.
Q You were both talking and interested in the subject of the
con versa ti on ?
A To a certain extent.
Q Both of you were looking northwardly?
A Yes, sir.
Q And not to the east?
A I don't know which position he had h~s head in; we were
standing there talking, whether his head was exactly to the north, or
which way it was, I don't know:
'
Q If he saw an automobile, or truck, or whatever it was that
hit there, he made no effort to step further to the north, did
he?
page 36 ~
A Are you speaking of Mr: Gregory?
Q Yes, sir.
A I don't know.
Q You did not see him?
A No, sir. If you are standing in the dark and something hits
you and turns you around, you would not know :what happened.
Q You did not see him step forward?
A No, sir.
Q Or see him 'turn his head to the right and look?
A No, sir.
Q You said you looked to the right and saw the lights: \i\That
did you do?
A I walked over to the side of the road.
Q Tell me, after you walked to the side of the road, what you
ilid?
I
A I just stood there.
Q After you got there, you did not look any more to the right?
A I don't know I did.
Q After you got over there on the side of the road, with your
back to the center of the road, did you, from t at time until before
you were hit, ever see any lights? From the time you occupied the
position in the highway, with your back to the center of the road,
from that time until you were struck, or the a~cident happened, did
you see any lights or the automobile?
I

i
I
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A

Other than the glow .around us.
I did not turn and
look right into the head lights. A car coming along, it
pa.ge 37} will naturally illuminate the place you .are standing.
Q Did you move off the road?
A No, sir.
Q You just stood right there?
A No, we did not get out in the ditch.
Q And Mr. Gregory did not move?
A No, sir, not that I know of.
Q Where were you going to get the oysters ?
A At Fridley' s service station.
·Q Where. were you going to take them?
A Up to Mrs. Corbin's.
Q A:t the time of this .accident, the water \vas ov.er the :roadway, was it not?
A Yes, sir.
Q It had been raining very hard?
A Yes, sir, I think so.
Q It was misty?
A Yes, sir. It was not raining, ·or anything .like that; just a
little misty.
Q It was a very dark night?
A Yes, sir.
Redirect E:ranu'.nation

HY MR. CARTER:
It had been raining while you were in town?
No, sir.
,Q It had been raining on you going out there?
A No, sir.
Q You do not know that it rained at .all on you that
day?
A Yes, sir.
page 38~
Q When :did it_ rain?
A It was .raining when we left Mrs. Corbin's, a little ,bit, not
a heavy rain, just a sprinkle.
Q V\T as there any fog that would obstruct the lights of a car? ·
A I could .not say it was.
Q
A
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Recross JE:mniination
BY MR. MOSS:

Q How long had you been away from Mrs. Corbin's when the
accident occurred ?
A That would be rather hard to say exactly; just what you
would say to walk three blocks.
Q . Less than five minutes? .
A I would not know exactly.
Q You do not think it would take more than five minutes to
walk three city blocks?
'
A I would not say.
Q The distance from Mrs. Corbin's house to the scene of the
accident is about three city blocks?
A Yes, sir.
Q You said it was raining when you left there?
A Y_ es, sir~
Q And it was misty at the time of the accident?
A Yes, sir.
Re-Redirect Examination

page 39~
BY MR. CARTER:

Q In one place you said there was no fog that would obstruct
the lights of a car?
A No fog.
Q Was there anything about the atmosphere that would obstruct the vision of an automobile?
J

I

MR. MOSS: This question is dbjected to; he was
walking and had not been driving; he ~aid it was misty.
THE COURT~ He said it was !raining lightly, not
verv• much at that time, and at the tin~I of the accident, I
presume.
•·
A It was a little misty; I would not say It was raining, or
~nything like that.
I

I
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THE COURT: The objection is sustained; I think it
is a question for the jury.
\Vitness leaves the stand.
JOHN KINCAID,
another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follqws:

Direct Exami11atiou

BY MR. CARTER:
Q

·where do you live?
A Augusta Springs.
page 40 ~
Q How long have you Ii ved there ?
A Practically all my life, 20 years, I guess.
Q You work there?
A ¥es, sir, Portland Cement Company.
Q How long have you been working for them?
A 1\vo years the 17th of this month .
. Q Where do you live in Augusta Spri.ngs?
A Just one mile west of Augusta Springs.
Q On the main road that goes from Augusta Springs to Craigs.ville?
A Yes, sir.
Q ·what relation are you to Mr. Gregory?
A None.
Q To Mrs. Gregory?
A None.
Q Are you connected in any way with them?
A No, sir.
Q Where were you on the night of October 17, 1936, when
this accident happened at Augusta Springs?
A At Tom Fridley's filling station.
Q \i\There is his filling station with respect to where the accident occurred?
A I would say 300 or 350 feet from it.
Q West or east?
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Q
A
Q

vVest of where the accident happened.
On which side of that road?
Right hand side going west.
Is it on that road ?
A Yes, sir.
Q The accident occurred on which side?
page 41 ~
A The right hand side going ~est.
.
Q Where is Fridley's filling station with reference to the culvert
that is between the point of accident and the station?
A I would say it is 125 feet from the bridge west.
Q The station is about 125 feet west of the culvert?
·
A Yes, sir.
Q You were there the night of the accident?
·
A Yes, sir.
Q What sort of night was it?
A Been raining some.
Q vVhen?
A That evening about dark.
,
Q What was the condition of the night then?
A It was not raining then.
Q \Vhat was the condition of the atmosphere?
A It was cloudy but you could see good.
Q \Vas there anything that would obstn1Ft vision like fog or
mist?
A Not to my knowing.
Q You did not observe that?
A No, sir.
0 Were vou there when Mr. Ross Miller came?
A He run into the filling station wringin~ his hands and said:
"Something hit us?" I said: "Who?". He sa~d: "I don't know."
He said Frank Gregory and the little boy, and J thought it was 5me
of Frank's.. children, so I nm up therel
page 42 ~
Q V\T ere you the first one to al rive there?
A Yes, sir.
Q Who was with you?
A I was by myself.
Q \,\Tho was the second man?
A Either Tom Fridley or Frank Harlow. i
Q \T\T ere they there at the station at the time?
A Yes, sir.
·
·
1

-

•

I

1
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You were the first one to arrive at the scene of the accident?
Yes, sir.
Who was the first person you came to?
Frank Gregory.
Where was he lying?
In the ditch, on the right hand side of the road, going west.
Q Was any part of Frank Gregory's body on the road?
A No, sir.
Q How far was the ditch from the fence?
A I guess around 18 inches.
Q The macadam ~oad comes right to the ditch ?
·
A Yes, sir.
Q And his body was. found in the ditch?
A Yes, sir.
Q And that was only about 18 inches from the fence?
A Yes, sir.
Q What kind of fence?
A Barbed wire fence.
Q · Which direction was he lying?
A His head was west and feet east, laying flat on his
page 43 ~ back in the ditch.
Q Did. you get him out of there?
A No, sir.
Q Who was the next ,person you saw?
A I did not see any more in the ditch. The Corbin boy was
lying on the road with his feet right at the ditch, and head angling
out in the road, towards the center, head pointing west.
Q His feet were upon the hard surface too?
A Yes, sir.
Q ·. His feet were at the ditch?
A Yes, sir.
, Q The rest of his body was at an angle, ·lying on the road?
A Yes, sir.
Q Did you pick him up?
A I caught him by the shoulder and pulled him arotmd and
straightened . him in the road, and I raised him up on his shoulder
and his head fell back and blood hit me and I knew he was gone too.
Q Then what did you do?
A The first car that came around I told him to go to Parker's
store and call Mr. Palmer, the deputy sheriff.
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Q Did you stay there any length of time.?
A
Q
A
Q
A
Q

I stayed there until the bodies were taken away.
Who took them away?
Sensabaugh and Zimmerman.
At whose direction?
Mr. Lynn's l think. He come before t~e ambulance come:
Before this accident happened,. had you seen Daniel's truck
go down the road?
page 44 ~
A I did not see the truck at all ; I saw the wrecking truck go down.
Q Daniel's wrecking truck?
A Yes,sir.
Q How long before the accident happened?
A As well as I can remember-I cannot say-2, 3, or 5 minutes
:tt most until Ross come in.
Q Did you hear the other truck go down?
A No, sir.
·
Q You were in the station?
A Yes, sir.
Q Did you see at the point of the accident any blood on a post?
A Yes, sir.
Q What sort of post was it?
A A little cedar post, split, and spot of blpod on it,. about size
of a pin ori that post.
Q Did you see any brains on it?
A No, sir.
Q That blood was closer to young Corbin or to Gregory ?
A Closer to Corbin,. about 8 feet from him; he was about 8
feet west of this post.
I
Q How far from the post did you find Mr. Gregory's body?
A From the post, I could not say; from t\le little Corbin boy's
body, aroW1d 27 steps.
Q That would make it around 24 or 25 steps from where Mr.
·
_ Gregory was?
A At least 30.
page 45 ~
Q I understood you to say you found the blood on
the post?
A East of the boy, the boy was below this post.
Q Please describe to the jury how Augusta Springs is built
with respect to this road?
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A

I don't know- whether I can do that or not.
Is all of Augusta Springs, after you leave the p(?st office
on the north side of the road ?
A Practically all of it.
Q Are there any dwelling houses or business houses on the
south side of the road after you leave the post office?
A There is one now, but it was not then.
Q All of Augusta Springs is on the right side of the road, as
you go towards Craigsville, after you leave the old tannery?
A Yes, sir.
Q vVhere is the customary place for everybody in Augusta
Springs to walk, who is going from one place to another?

Q

MR. MOSS: The question is objected to; the law
of Virginia fixes that.
THE COURT: The objection is sustained.
MR. CARTER:
ruling of the Court.

Plaintiff, by counsel, excepts to the

Q

Did you see the truck afterwards?
No, sir, I did not.
Q This wrecker that you saw go down the road : Did you see
any other car following it?
A A Chevrolet coupe following him 30 feet behind iL
page 46 ~
Q Giving Ross Miller a reasonable time to get from
where the accident occurred to where he found you, had
those cars both gotten by several minutes before the accident occurred?
A

MR. MOSS:
a conclusion.

The question is objected to; it asks for

THE COURT:

The objection is sustained.

MR. CARTER: Plaintiff, by counsel, excepts to the
ruling of the Court. ·

Q

You did not see the truck afterwards?

I

Carrie B. Gregory, Admx., vs. B. R. ~aniel, et als

75

!
JOHN KINCAID

A

No, sir.

Q The last you saw of the bodies was when they were moved?
A

Yes, sir.

Cross Exaniination

BY MR. TIMBERLAKE:
Q When you referred to the Daniel vV rec::king truck that you
saw pass Fridley's filling station, just a short time before Miller came
in, you mean the truck with a wrecking crane on it?
A Yes, sir.
Q Was it towing a car?
A Yes, sir.
Q A short distance behind it the Chevrolet coupe was travelling?
A Yes, sir.
Q Did you notice any other cars going along there before Ross
Miller came in ?
A No, sir.
Q As soon as Ross Miller cam~ in, you went to the
page 47 ~
scene of the accident?
A Yes, sir.
Q And you saw Greg01~y lying in the ditqh about 30 paces, or
30 yards, from the little fence post you have described, west of the
fence post?
A Yes, sir, about 30 steps from the post.
Q Gregory, as I understood you to say, w~s lying in the ditch?
A Yes, sir.
,
Q And about 27 steps east of Gregory the Corbin boy was
lying, with feet out at the ditch aJ1d the rest of tpe body on up on the
road?
A Yes, sir.
Q Do you knO\v whose Chevrolet coupe il··was·that passed?
A I did not know at the time; I found ut afterwards it was
Charlie Brown's.
Q \i\Till you state whether or not the wi, th of that road has
been changed any -since the accident occurred_?
· A It has not been resurfaced but patched along the edges in
different places.
1
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Q Extending the hard surface out?
A

The shoulder fallen in a little and patched it with tar~

Q That has been since the accident?
A

Yes, sir.

Q The ditch has been deepened since the accident ?
A

Yes, sir.

·

Q Considerably deepened?
page 48 ~

A

From 4 to 8 inches in different places.
It was about 4 feet from the edge of the road over
to the- bank where the fence was at the point \\{here you found Gregory's body?
A Four feet from the hard surface to the fence?
Q Yes, sir.
A I guess it was about 4 feet from the hard SW'face- over· to the
fence~
Q And along there is the ditch, which has been deepened ottt
since?
A Yes, sir.
Q That ditch was comparatively shallow at the time of the
accident?
A Yes, sir.
Q So shallow the water would go out on the hard surface?
A Yes, sir.
Q You testified, I believe that it had been raining that evening?
A Yes, sir.
Q Are you sure it had stopped at the time you went up, there?
A Yes, sir.
Q It was a cloudy night?
A r'"es, sir.·
Q And also sort of misty when you got to the scene of the
~ccident?
A I do not remember that there was mist.
Q You told me it was a· cloudy, misty night?
A It ·was cloudy.
Q Was it not also misty ?
page 49 ~
A I do not think so.
Q Didn't you state it had stopped raining and was cloudy and
misty?
A It might have heen a little bit foggy, but not enough to bother
a car in driving.

Q

-·-----

'
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Redir,ect E:ram.ination
BY MR. CARTER:

Q Where were you when you saw the wrec~iugtruck go by and
the Chevrolet ?
'
A In Fridley's filling .station, in the door-way.
Q Where wer:e you when Ross Miller came in?
A Inside the filling station.
Q In there, sitting down?
A No, sir, standing ~up, leaning against the .counter.
Q How long '.do you think yon had been in there?
A 2 or 3 minutes, may be 4 or 5; I don't know, not very long.
Witness leaves the· stand.
page
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THOMAS FRIDLEY

aiwther witness of lawful age, called on behalf of the Plaintiff, :after
-being ,duly -sworn, testified as follows:
'

Direct Examination
iBY .MR PEY'PON:

·Q Where do you live?
A

Q
A

Q
A

Q
A

,Q
A
Q
A

Q
A

Q

Augusta Springs.
Whereabouts ?
About one-Jial f down through the town.
What was your occupation ,on October 17, 1936?
Running a filling station.
Whereabouts was it?
In the lower end of Augusta Springs.
W1here was ,it with ref er-ence :to the accident?
1SO yar-ds below the accident.
That is, ·west of the .accident?
Yes, sir.
What day ·Of the week was this accident?
.Saturday.
Did you see the .wrecker and ai:iot_her ,car o,f Daniel's go by?
i

1
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A I saw the wrecker towing a car in that evening about 5 :00,
and around 10 minutes before this boy come in and told about the
r.ar knocking him.
Q About 10 minutes?
A At least 10 minutes after.
Q What time did the accident happen?
A Around 8 :30 to 9 :00.
Q ·where were you standing when the wrecker and
page 51 ~ the other car went by ?
A In the door-way of my station.
Q Where were you when Ross Miller came in ?
A I was in, behind the counter, and he asked me for a flash
light.
Q Was your door shut?
A Yes, sir.
Q Do you remember what he said?
A He asked for a flash light and said some one hit him and
knocked him in the ditch up there, and Johnny Kincaid asked him who
was it, and he said Frank Gregory and the Corbin's little boy, and he
. asked for a flash light, and Johnny Kincaid and Frank Harlow followed him up the road, and I followed them. Frank Harlow happened to think of his flash light and went to his car and got his, and
they went up the road then, and when they got to the body, there
come a car down the road and stopped near the body, and a colored
man, a taxi driver, but I do not remember where the taxi cab was
from, and Johnny Kincaid asked him to back so he could see the
man's body laying in the ditch, and Johnny said the man was dead,
and he said another one laying in the ditch, and he backed a piece
and he said he was afraid to back any further and Johnny went back
and found the boy in the side ditch.
Q \\There was Mr. Gregory lying when you first saw him?
A Lying long ways in the ditch.
Q. On his back?
A Laying flat on his back with head pointing west.
Q Was there much water in the ditch?
page 52 ~
A Some water, not so awfully much.
Q \Vas he down in the water?
A Some water running over- him; not enough to cover his body.
Q How far east of Mr. Gregory was the little boy lying?
A About 30 yards.

i
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Q Where was the little boy lying?
A Laying sort ·of on the edge of the shoulder of the road,
·
north edge.
Q Just how was he lying?
.
A Kincaid had pulled him out in the road before I got there.
Q How far would you say it was from your filling station to
·
where Mr. Gregory was lying?
A 150 to 17 5 yards. .
Q About how long was it after the Chevrolet and the wrecker
went by until Ross Miller came into your filling station?
A Around 10 minutes ; might have been less ; and might have
been as much.
Q What did you do after that?
A We stayed there until after Bob Lynn ,come and took the
bodies up.
Q Did you see any blood on the cedar post?
A The next morning a speck of blood on the post.
Q What kind of post was it?
A A cedar post.
Q Was it raining at the time of this accident?
A No, sir, it was not raining at the time qf the accident; not
when the boy came in.
Q Had it been raining?
A It had rained that evening.
page 53 ~
Q What was the condition of the atmosphere, clear
or cloudy?
A Real dark night.
Q Outside of that, was the atmosphere clear?
A Yes, sir.
Q No mist?
A No, sir.
Q Did you see Nimrod Wright at any time ;that afternoon?
A When they towed the first car that evening, about 5 :00, he
stopped and got a package of cigarettes.
Q Which direction was he going?
A Taking it into Craigsville.
Q He stopped for cigarettes?
A Yes, sir.Q Did you notice anything peculiar about ~im?
A He seemed to be drinking.
'
I
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Q What do you mean by that?
A He .had !lots ,of mouth .and weaved like; !}.),is e~s showed he
had been drinking.
Q How long did he stay in your station?
A About 3 minutes.
Q· Was he driving the wrecker?
A Mr. Arnold Reid was driving the .car.
Q He was just riding?
A Yes, sir.
Q Was !he towing .an11other car ?
A Y.es, sir.
Q You live along there and ride up and down that r,oad
quite a lot : Tell the jury whet:laer that road is ,pracpage '54 ~ .tically ·straight fr:om the paint wiheme the little boy was
lying up to a point past Gray's store?
A It was open:; you ,can see 2.50 yM"ds, 1 imagine, from where
the little boy was lying.
Q The road was practically :Straight?
A Yes, sir.

Cross. Exmni~ation
J3Y MR. MOSS:

iQ
A

Who was ·driving the Chevrolet fotlow.ing the wrecker?
I don't know.
Q Whose car was it?
A A chevrolet .coupe, ab@ut 1929 model.
Q Do you know whose car it was?
A Yes, sir.
Q You knew Mr. Charles Brown?
A A .car like :his, but I don't know whether he was ·driving.
.Q Did you :understand the next day l\fr. Brown's car had been
in the accident?
·
A No, sir.
Q You don't know whether .it :had or not?
A No, sir.
Q You did not see the truck pass?
A No, sir, only this car :and the wrecker.
Q It had been raining a few :minu1les ibefore?
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A
Q

No, sir, it had been raining that evening~
Are you sure of .that ?
A Yes, sir.
page 55 ~
Q Had you been out in it?
A Putting gas in cars when people drove up.
Q It was not misty?
A No, sir.
Q Not foggy?
A No, sir.
Q Not clear?
A. It was a dark, cloudy night.
Q There is lots of traffic on that road?
A Lots of traffic on Saturday nights.
Q This was Saturday night?
A Yes, sir.
Q Traffic was moving towards Craigsville (and also moving to·!
wards Staunton?
A Yes, sir ; there was a moving picture at Craigsville and lots
of them going to the picture show.
Q A lot of people coming into Staunton?
A Yes, sir.
Redirect E.xami11ation
BY MR. PEYTON:
Q When the wrecker and the Chevrolet went by, what speed
were they travelling?
A Around 25 or 30 miles an hour.
Q At a very reasonable rate of speed?
A Yes, sir.
Q When they went by, you. went back intq your filling station
and closed the door?
'
A Yes, sir.
Q You say a lot of cars travel n Saturday night?
page 56 ~ ·
A Yes, sir.
Q A lot of people walk on the road on S turday night?
A Yes, sir.
Q They have a mill up there?
A Yes, sir, but they do not wotk .on Sa,ay.

l
1

-
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Q There is a lot of travelling on the road in Augusta Springs,
and between your filling station and Augusta Springs?
A Yes, sir.
Recross E;raniinatiou
BY MR MOSS:

Q At the time of this accident, when you were running the
filling station, did you sell beer?
A No, sir.
Q Nor wine?
A No, sir.
Q Who did sell it at Augusta Springs?
A Moran was the only one.
Q He also sold cigarettes ?
A Yes, sir.
\Vitness leaves the stand.
page 57 ~

FRANK HARLOW

another witness of lawful age, called on behalf of Plaintiff, after
being duly sworn, testified as follows :

Direct Examination
IJY MR. PEYTON:
Q
A

Q
night?
A
Q
A
Q
A
Q
A

Where were you on the night of October 17, 1936?
I was in Fridley's service station at Augusta Springs.
Did you see the Daniel wrecker and another car go by that_
Yes, sir.
Where were you standing?
In the door of the filling station.
\,Vere· you there ·when Ross Miller came in?
Yes, sir.
Where were you when he came in?
Inside the filling station.
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Q Was the door closed?
A Yes, sir.
Q How long would you say, after the wrecker and the Chevrolet car went by, was it before Ross Miller came in?
A 5 to 10 minutes.
Q Do you remember what he said?
A He said a car, or something, had stru~k all three of us up
on the road and knocked us down and I want some of you to go up
there and see what happened, and the Kincaid ~oy asked him where
it happened, and he said above the bridge, and: the Kincaid boy and
l went up together, and I happened to think of the flash light in my
car and I went back and got it, and I was not over 20
page 58 ~ feet from my automobile when I went back for the flash
light.
Q From your automobile?
A Yes, sir.
Q Did you go to the scene of the accident?
A Yes, sir.
Q What did you first see, Mr. Gregory?
A Saw him lying in the ditch, and I werit on up and Kincaid
was pulling the kid out of the ditch when I got to him.
Q Did you see any blood on the post there the next day?
A Yes, sir, the next day.
Q What kind of post?
A A cedar post.
Q The only cedar post along there?
A It was at that time to my knowing.
Q Was it raining at the time Ross Miller came into your filling
station?
A No, sir.
Q Had it been raining that afternoon?
A Yes, sir.
Q It was not raining at the time?
A No, sir,,
Q What was the condition of the atmosp ere? Was it a dark
night?
.
A Dark and cloudy.
Q Outside of that, was it a normal, average night?
A Yes, sir.
·
Q It was not misty or foggy ?
I

1
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No, sir.

page 59 ~

Q What did you after you found the bodies?
A I went to Mr. Gray's. Kincaid said the kid was
still living and to get Mr. Gray to take him to the doctor, and I went
and told Mr. Gray and I came back and started to flagging the cars.
Q You live right along. there?
.,
A Yes, sir.
Q You go over that road often?
A Every day most.
Q Do you recall whether that road is the width it was when
the accident happened?
A Yes, sir.
Q It has not been widened?
A No, sir.
Q Has anything been done to the ditch?
A The ditch has been cleaned out some.
Q The road has not been resurfaced ?
A Only patched in places.
Q It has not been widened so far as you know ?
A Not to my knowing.

Cross Examination
BY MR. TIMBERLAKE:

Q
time?
A

It has been patched along the edge of the road from time to
Yes, sir.

Q You do not know whether at that particular place or not?
A

No, sir.
·witness leaves the stand.
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ai~other witness of lawful age, called on behalf of Plaintiff, after being duly sworn, testified as follows:

Direct Examination

rI
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BY MR. CARTER:
Q You are a merchant in Augusta Spring~?
A 1Yes, sir.
Q How long have you been a merchant there?
A Around 25 years.
Q How long in your present location?
'
A About 18 years.
Q How far is your place of business from where the accident
occurred?
A About 1SO yards, or something like that
Q It is a straight piece of road from your place to where the
accident occurred?
·
A ·Yes, sir.
Q How wide is the road there?
A Around 25 feet I would say.
Q That is the whole road-way?
A Yes, sir.
Q How wide is the· macadam?
A 18 or 20 feet.
Q Were you at the scene of the accident ·the night it occurred?
A Yes, sir.
Q How long after it occurred, were y·ou th~re?
A I don't know how long; not very long. ·
Q Had the bodies been moved?
page 61 ~
A One had.
Q That was the Corbin child?
A Yes, sir.
Q Where did you find Mr. Gregory?
A He was lying in the ditch, on the right haind side of the road,
going west, on his back.
,
Q Vvas all the body in the ditch, off the mF1cadam road?
A Yes, sir.
Q Which way was his head lying?
A West.
Q The feet towards Staunton?
A Yes, sir.
Q How close to the fence was he?
A Could not he more than possibly 3 or 4 feet, the ditch ts
right beside the fence.
j

I
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Q The only thing that separated him from the fence was a
short bank there?
A Yes, sir.
Q Did you see the place of the accident the next morning?
A Yes, sir.
Q Did you see any blood there that your attention was attracted to?
A Blood in the road where the boy's body was laying and some
blood: on a post on the right hand side of the road, about 18 inches
from the ground and the fence up on the bank, and blood up on a
post, it looked like blood, a few drops, appeared to be blood.
. ...Q, .· How far from your store is it up to where Mrs. Lena Williams lived at that time?
page 62}
A Possibly 200 yards, something like that.
Q East of your store?
A Yes, sir.
Q On the same side of the road ?
A Yes, sir.
Q Was there any house on the southside after you leave the old
tannery?
· ,A .: . Not right close to the road.
Q Are there any business houses?
A No, sir.
Q Do you remember whether or t'tot it was raining that night?
A When I was called, it was not raining at that time. I think
possibly it had rained before that or after; it was cloudy I know.
Q Had there been any mist or fog?
A I did not see any when I went down there.
No Cross E:raniination
Witness leaves the stand.

W. L. PALMER,
another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows:

Direct Exam.ination
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BY MR. CARTER:
Q
A

You are Deputy Sheriff of Augusta County?
No, sir.
Q You are Constable?
page 63 ~
A Yes, sir, of Pastures District. I
Q Where were you on October 1~, 1936, about 8 :30
P. M.?
A I was in Craigsville.
Q At what place in Craigsville?
A Daniel's garage.
Q Did you get word from Daniel's garage :that there had been
an accident up east of Craigsville?
A I got a message to come to Augusta Springs that come one
had gotten hurt.
Q What time was that and from home?
A Some one come to the garage and deliverqd a phone message;
it was after dark; I did not look at the time._
Q · Did you ·go immediately?
A As soon as I got my lights fixed.
Q \i\Tho fixed your lights?
A Justinian Daniel, I think.
Q At that time was Nimrod Wright in the garage?
A He drove up in a truck about the time Ii was leaving there.
Q Did Mr. Sullivan drive up about the time you were leaving?
A Be come up with a wrecker just behind "vV right, in the yard
of the garage.
Q You were about to leave?
A Yes, sir.
,
Q You then proceeded towards Augusta Springs?
A Yes, sir.
Q Did you take anv one with vou?
A No, ~ir.
·
·
\
Q What did you find when you got there?
page 64 ~
A A man and boy in the road abo}e Mr. Gray's store.
Q Had either one been moved?
A I was told the hoy had been moved out .f the water.
Q \i\There was the man lying?
,
A He was laying beside the gulley, and the water from the
gulley was on the hard surface.
I
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Q He was not lying in the gulley?
A Right beside of it.
Q Are you positive he was not lying gulley?
A He was laying there in the water and water on the hard
surface ; very little gulley there ; it had been raining and water was
out of the gulley.
Q And he was not lying in the gulley?
A No, sir, he was laying in the water.
Q Did you move that body?
A No, sir.
Q What was the next thing you did.
A I left a colored man to guard, to keep travel off both bodies,
and I called Mr. Lynn.
Q How long before he came?
A 3/4's of an hour, or an hour, not very long.
Q What did you do after he got there?
A I investigated before he got there and arrested two men.
0 What did vou find?
A In the first place, I was told about c~rs that passed, trucks,
and I began to follow them up to see whose they were and what was
their condition. The ~recking truck was one and it came
page 65 ~ in about the time I left the garage, and the truck driven by
\V right was another and a passenger car that belonged to
Charles Brown, driven by his boy. That car did not show any evidence of being struck, neither did the wrecker, but the truck did.
Q What did you find on the truck that attracted your attention?
A The front right fender was caved in from the top; and, on
examination, it looked like it was done with some soft contact; the
paint was not scarred, but the bulge of the fender was bent down. I
talked to the driver of that truck. He had been the driver the dav
before, and he told me it was not damaged in that way when he drov~
it earlier in the day. I also found there was a white pine board that
answers for the front end gate of this made up body, and it was broken
in two, as well as split. The two pieces were laying back in the bed
and the third piece still in place and showed a fresh break, as if from
fresh contact. The light that should have been facing the front was
bent down, facing the ground. On closer examination, the corner of
the bed showed signs of blood and where something, as though it
might be brains or matter, and .hair, and I called Mr. Lynn's attention
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to it, and he too.t< charge of the hair and he m!de examination and
made notes dn it.
Q Was that the same truck that Nimrod Wright drove up in?
A I could not say; I saw him drive in a truck, and I was told
.i it was the same truck; I was told that by John Blakely.
Q Who does he work for?
i
page 66 ~
A Mr. Daniel.
· '.
Q On that evidence you and Mr. Lynn m,de the arrest?
A ~ went out and <_!rrested them and turned them over to Mr.
Lynn.

Cross Examination
BY MR. MOSS:

Q Was water over the road when you arriyed there?
A Yes, sir, a very shallow drain there a~d there had been a
rain and the water was running out on the hard surface. There is a
slight curve in the road at this place.
Q Which way?
A A bulge in the road there as you go from Augusta Springs
to Craigsville.
Q Did the curve bear to the right or the left?
A To the left as going from Augusta Springs. to Craigsville.
Q Going from Augusta Springs to Craigsville, it bears to the
right?
A You mean, does the curve? Yes, sir.
Q The water was across the highway?
A On the hard surface.
Q How far did it extend over?
A I did not measure it, a foot or two, sofllething like that.
Q Ot1 the right hand side going towards Craigsville?
A Yes, sir, on the same curve.
Q Was it raining when you got r· ere?
page 67 ~
A I do not think so.
·
Q When you left Craigsville?
·
A I do not think so; it had been raining.
Q It was a very dark night ?
·
A Yes, sir, a dark night.
Q It was awfully cloudy?
0

1
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A I could not say about the clouds; it was awfully dark; I
had trouble with my lights, and a man had to lead me wheri my
lights went out; I could not make it without assistance to the garage
after my lights went out.
Q \Vas it misty?
A I would not say; I do not remember.
Q Was it foggy?
A I do not think it was foggy.
Q You do not knO\iv whether it was misty or not?
A I could not say; I know it was a dark night, and it had been
raining.
Q Did you talk to Nimrod Wright that night?
A Yes, sir.
Q Was he drinking?
A Yes, sir, apparently he was.
Q What had he been drinking?
A I could not tell; his partner told me he drank some beer.
Q He was not drunk?
A No, sir.
\i\Titness leaves the stand.
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ROBERT LYNN,

another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows:

Direct E:i-aniination

BY MR. PEYTON:
Q
A

Where are you located now?
Richmond.
Q \Vhat is your position?
A Sergeant of the State Police.
Q \Vhere, were you located at the time of this accident on October 17, 1936?
A I was located here in Staunton.
Q You were a sergeant?
A Yes, sir.
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Q Were you called to the scene of this accident on the night
of October 17, 1936?
A Yes, sir.
Q What time did you arrive there?
A I arrived at the scene of the accident at 9 :55 P. M.
Q Tell the jury what you found there?
Q When I arrived at the scene of the accident, I found quite a
few cars there on the highway and I had to move some of the cars
to let traffic go by, and the body of James Corbih, a small boy, was
lying across the highway, with his feet in the edge of some water
that was running on the road.
Q Had he been moved ?
A I don't know; I heard he had been moved; I do not know.
This man Gregory was lying 75 feet, or 25 yards, west,
page 69 ~ on the n0rth side of the road going ~est, and in a drain
and practically covered by the water; the water was out in
the highway for a distance of 4 feet, running weJt, and on the north
side of the highway at this point.
Q He was lying right in the ditch?
A Yes, sir, his head was west and feet directly east, and lying
on his back.
Q \Vater was running over him?
A Yes, sir, the water at this point was 10- inches deep; that
was the deepest point on the highway.
Q Did you measure how far it was from Gray's store to the
place where the little boy was lying?
A The accident was 1/10 of a mile east of Fridlev's service
station, which is west of where the accident happened. I measured
from the west to the east, back to the point of th~. accident. ·
Q Is that road along where the accident 9ccurred practically
straight?
A Practically straight, except at this point j a very slight bend
to the right, just very slight.
. Q What did you do?'
A I measured the width of the road at ti yoint and it was
19 feet wide, the hard surface.
Q Did you measure the shoulder?
A On the north side of the highway there i~ no shoulder at all,
just a small drain.
'
. Q The hard surface runs to the drain?
1

1

I

1
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Yes, sir.

Q How far from the drain to the fence?
A I did not measure that distance.

Q Was Mr. Palmer there when you got there?
A No, sir.
Q Did you order the undertaking establishment to move the
bodies?
A Some one had called Dr. Campbell, the coroner; I would
have called him but he had been called.
Q Did you go to Craigsville?
A Yes, sir, and I met Mr. Palmer up at Craigsville.
Q Did you examine any vehicles to determine whether m an
accident?
A I examined a truck, the property of Daniel Motor Company,
at Craigsville.
Q That was in Augusta County?
A Yes, sir.
Q. The scene of the accident was in Augusta County?
A Yes, sir.
·
Q Why did you happen to examine this truck?
A I learned that this truck had passed along the highway, and
in checking and investigating, I found the truck had passed there in
the neighborhood of this time.
Q What did you find the condition of the truck to be?
A We found the wind-shield had several bad spots on the
right hand side and 2/3's of the way up. On the left side of the
wind-shield, this side was clouded up and about half way up.
Q The wind-shield was clouded?
A Yes, sir, and the same thing towards the center,
page 71 ~
clouded up and spotty; it was diffused. ·
Q As to the wind-shield, was it in such condition you could
not properly see through the wind-shield?
A You could see through the wind-shield. The wind-shield
was not as clear as a perfect wind-shield, being diffused and these
discolorations; the separation of the safety glass becattse of discoloration or diffusion in the glass.
Q Would it hinder the vision of the driver?
A I would say it would.
Q You inspect cars as to this condition?
A Yes, sir.
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Q

In your opinion, would that wind-shield pass an examination?
A Under the Virginia official inspection that wind-shield would
not pass.
Q Did you remove that wind-shield?
j
A I did, after taking several pictures of itj
Q Go ahead with the condition of the tru~k?
A I took some pictures of the truck which. will bear me out.
Q I hand you several photographs and ask Iyou if these are the
pictures you took?
A Yes, sir.
Q When did you take them?
A On Sunday after the accident, the next, day.
Q I will ask you to file these £.our pictures, marking
page 72 ~ them, respectively, "Plaintiff's Exhibits Nos. 1, 2, 3, and
4, and I will ask you if these pictures ~re enlargements of
the pictures which you took on the day after the accident?
. A Yes, sir. I file them, marked as request,d.
Q Picture, marked "Plaintiff's Exhibit No. 3, I hand you and
will you .describe that wh1d-shield to the jury and show the picture
to the jury?
A T'his is the Daniel truck, and ·on the right hand side of the
wind-shield, as I stated, it is cloudy up about 2/Jrds of the way, on
the right hand side; and, on the left hand side, i~ is cloudy and diffused on this side too, and you can note the diffusion of the glass.
Q I hand you picture, marked "Plaintiff Eixhibit No. 2," and
will ask you to point out the fender in that picture to the jury?
A The dent you see on the right front fender of the truck ( indicating to the jury), that had fresh marks, loo~ed like something
soft had come in contact with it, rather than wood or metal, something had been brushed over, and this little bolt, you see a bright spot
right on the head light brace, that had been just i nearly broken· off,
and the fender was bend down somewhat at that point.
Q I now hand you picture, marked "Plainti!s Exhibit No. l,''
which also shows the fender?
A This picture shows it on the right hand si e of the truck and
shows the dent in this point and the fender was b ckled up near the
center.
i
Q I now hand you picture, marked "Plaitjtiff's Exhibit No.
4," and ask you to explain to the jur~ the marks found
page 73 ~ on the body board and the condition?
I

1

'
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A The front board of the body was about 8 inches
wide, and on the right side of the body had been broken loose, extending the length of the body in front, and at the top was a few
strands of hair, a few strands of clothing, some clothing at that point.
The right hand front marker light had been bent down and some
blood on that marker light, and just above the marker light in the
corner of the angle iron of the body, I found a piece of brain lodged
in this angle iron and some blood and hair on the end of the angle
iron. (indicating to jury on picture).
Q I hand you four small pictures of the highway and ask you
if these are the pictures you took the day after the accident?
A These -are the pictures I took.
Q Will you mark these pictures respectively, "Plaintiff's Exhibits Nos. 5, 6, 7 and 8," and file them?
A I mark them, as requested, and file them.
Q Will you just pass those pictures to the jury to show them
the highway at the point of this accident?
A Yes, sir ( pictures passed to jury).
Q Those pictures just show different angles of the road at the
point of the accident?
A Yes, sir, that is correct.
Q \Vill you continue telling the jury what you found on the
body board of that truck: Did you find any hair?
A On the top of the right hand corner at the front of
page 74 ~ the truck, I found some hair and a few strands of clothing,
and at the bottom of the truck at the angle iron, I found
some blood and some brains on the angle iron, and the right hand
marker light was bent down and covered with some blood.
Q Was this human hair?
A I took the hair at the time from the truck and from the two
bodies, and mailed to the department of Justice in Washington. Here
is their letter ( handing counsel a letter).
MR. MOSS: We do not have any objection to the
letter going in, but we do not think it is competent evidence.
MR. CARTER: We just want to ask him if he ascertained it was human hair.
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THE COUl(I': If he is going t9 give an opinion, he
ought to give the facts on _which it is based.
MR CARTER:
Q Did you also send a sample of the child'~ hair,
A Yes, sir.
Q And a sample of Frank Gregory's hair?
A Yes~ sir.
Q Do you know what part of the head it was taken from, of
·
Gregory's head ?
A I do not know.
Q Please file that letter, marking it "Plaintiff's Exhibit No. 9,
and read it to the jury?
A I file same, as requested, and the letter reads as follows :
1

page 75 ~ John Edgar Hoover Director
FEDERAL BUREAU OF INVESTIGATION
I
U. S. Department of Justice•
Washington, D. C.
October 31, 1936.
Sergeant Robert A Lynn,
State Police,
Staunton, Virginia.
Dear Sergeant Lynn:
Reference is made to vour letter of October 20, 1936 addressed
to Mr. Keith of the \Vashi~gton Office of this Bureau and forwarded
to the Bureau's Technical Laboratory requesting an examination of
enclosed hair fibers secured during the investigation of the deaths of
~rank Gregory and James Corbin.
You are advised that a microscopic examination has been con1
ducted. upon the specimens and the examiner r~· arts that the hair
specimen taken from the head of of Frank Grego y identified as No.
1 is of different color, fineness of scale structur , diameter and appearance of cross section from that of the quest oned specimens allegedly removed from the truck and identified as No. 3. The specimen of hair identified as No. 2 and allegedly remqved from the head
of James Corbin contains several strands of hair having a similar
1
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color, ,diameter .of cross section, thickness of cuticle, distribution of
pigment cells and lack of medullary canal. The questioned specimen
removed from the truck consisted of three fibers almost round in
appearance of cross section. Although similarities ,exist between
specimens identified as No. 2 and No. 3, the examiner is unable to
state that the questioned specimen is from the head of the victim,
James Corbin, because the appearance of scale structure of the known
specimens is coarser than that of the questioned specimen. This
should in no way be construed to mean that the questioned hair
could not have come from the head of the victim due to the fact
that numerous hair fibers taken from various parts of the head will
vary. The specimens are returned herewith.
The above report is submitted for your confidential information.
Assuring you of my desire to be of assistance in these matters,
I am
Sincerely yours,
· JOHN EDGAR HOOVER,
Director
Enclosure No. 1109042.
REGISTERED MAIL.
page 76 ~
Q Did you go up on Monday to the Daniel Motor
Company to look over this truck again ?
A Yes, sir.
Q Who went with you?
A There were several people there, Mr. Ingram.
Q Did you pick him up and take him with you?
A Yes, sir.
Q Where did you pick him up?
A At Augusta Springs.
Q .Why did yoti take Mr. Ingram there?
A To identify the truck.
Q What did you do towards identifying the truck the next day?
A The truck was identified as being the truck that had passed
Parker's store.
MR. TIMBERLAKE: The question and answer 1s
objected to and we move they be struck out.
THE COURT: The objection is sustained, and the
jury will not consider the answer.
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MR. -PEYTON:

.Q What did you find when you examined the truck?
\
A Just as I stated before.
Q Were any of the Daniels present wher you examined .the
·
.
truck on Monday?
A Yes, sir, Mr. Justinian F. Daniel.
Q Did he tell you that was the Daniel". Motor .Compan.y'-s
truck?
page 77 ~
A I did not ask him that questio1i; they said the truck
belonged to ~em.
Q Did they say who was driving the true~ on the night of the
accident?
A Nimrqd Wright.
Q Did you ask him where the truck was coming from when
the accident occurred?
A I questioned Wright as to where the truck had been and
where going.
Q On the night of this accident, did you; arrest Wright and
. bring him to Staunton?
A Mr. Palmer and myself went over to :Fordwick and that
section and just as we were going down below the Porland Cement
plant we saw this car coming and he stopped it and Nimrod Wright
was driving the car and I arrested him and brought him to town.
Q Did you arrest any one ·else?
A Alphonso Jordan.
Q Did you bring them both to Staunton?
A Yes, sir.
Q Did Nimrod Wright make any statement -to you about the
~ci&~?
:
A Wright stated he was coming back f rotn the scene of an
accident which the other Mr. Daniel had been in~ down this side of
Buffalo Gap, and he was returning back to Craigsi!·.ne, and I questioned him as to his acitivi.tes from the time of leavi g the scene of this
accident to Craigsville, and he stated to me that ,he had stopped at
·
J ones's dance hall in the Buffalo Gap s tion, run by a colpage 78 ~ ored man, and drank two bottles of be r and got a couple
of chicken sandwiches, and he stopped at Mr. George
Glass's service statiQn, east of Augusta Springs, I and got two pork
sandwiches there, and that the truck h¢ ~been l , ~ water .and he
I

\

I
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put water in the radiator, and had started on west. I questioned him
if he remembered seeing the pools of water on the highway west of
J. D. Gray's grocery store on the north side of the road. He claimed,
at this point, the truck made a bump, as if it had run off the shoulder,
and he saw no one walking; and I questioned him if he saw any other
cars at that point, and he said, "No, the truck bumped up as if the
truck had run off the road." He said the wind-shield wiper was
working and when he hit the water, it splashed up over the windshield, and he said he drank three or four bottles of beer that day.
. Q Did he say he felt the effect of it?
A I questioned him if he had any feeling from it, and he said
he could feel it very slightly, and I asked him if he had any liquor,
and he said no, he did not drink liquor, only drank beer.
Q Did he say why he was up at the Daniel wreck, what he was
doing there?
A He went to assist the tow truck that was already there in
moving the Daniel car.
page 79~

Cross Examination

BY MR} MOSS:

Q You say that Wright told you the wind-shield wiper was
working?
A Yes, sir.
Q But that water, because of it being in the rqad, washed up
on the wind-shield?
A That was his statement.
Q l understood you to say that this enlarged photograph,
"Plaintiff's Exhibit No. 3," is made from the small photograph which
· you took: Is this small photograph, which I have marked ''Defendant's Exhibit No. A," and herewith file, a duplicate of the enlarged
photograph, No. 3 ?
A Yes, sir.
Q They are identical ?
A Yes, sir, that is correct.
Q A1~d the wind-shield, as can be seen, is clouded on the right
side of it: That is perfectly apparent, is it not?
·
A Yes, sir. · ·· ·
Q And, on the left side of it, it does not seem as· clouded?
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A It is clouded up only for halfway up, and on the right side it
is 2/3rds of the way.
'
Q The wind-shield wiper is in the area where it is apparently
clear?
A Yes, sir.
I
Q You took the photographs marked "Plaintiff's Exhibits Nos.
5, 6, 7 and 8?
A Yes, sir.
Q Will you look at the Photograph, "Plaintiff's Expage 80 ~
hibit No. 6, and tell the jury in which direction your camera
was pointing at the time?
A The camera was pointing east.
Q Look at "Plaintiff's Exhibit No. 7, and state in which direction your camera was pointing?
A Pointing east and on the north side of the highway.
Q It appears in that photograph that there is a curve in the
road?
·
A A slight bend.
Q And that bend hears which way going west, towards Craigsville? A Bears to the right.
Q This photograph, No. 7, does that indi~ate the point of the
accident? What is that light spot?
·A That is the water on the highway, taken the next day after
the accident; it was still on the highway, but not nearly as much.
Q Indicate here, at the time of the accident, or when you got
there, how far did the water extend out on the highway?
A 4 feet.
Q And it was 13/i inches deep?
A Yes, sir.
Q There appears to be grass on the right! hand side going to
Craigsville?
A Yes, sir, that is practically level, except ~ drain, and a spring
drained into this drain and the water ~ws west.
·
page 81 ~
Q How far is it level to the no th?
A 'J'his shoulder goes over into small drain.
Q How far north of the edge of the road. is it approximately
level except for the drain?
A The road here at this point is very low and from the edge
1

1
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going west, there was 4 feet of 'Yater there, and water from the edge
'
over to the fence.
Q The condition out here on this grass, or whatever it is, it
was soft and no worse from the standpoint of water than the road
itself?
A Mud right in here and .going towards the drain the water
.
became deeper.
Q There was no reason why you could not step over in there ?
A Certainly, no question about it.
Q Here is· another photograph, HPlaintiff's Exhibit No. 8,"
which appears-Is there any difference in this photograph thai1 .the
one you were just talking about?
_A· It is taken more from the north side of the highway, pointing east.
Q So, if a person was standing on the edge of the highway,
with his back to the center of the road, if he desired to do it, he could
.step right off the edge over here (indicating) ?
A Yes, sir.
Q Nimrod Wright told you that he stopped at one place and
got a couple of bottles of beer?
,
A Yes, sir.
Q Diel you understand-and I know you will tell us
page 82 ~ frankly about it-did you understand he drank the two
bottles?
.A._. He said that he bought two bottles of beer and chicken sand·'\'._ic.hes, each there.
Q Nimrod \iVright drank a bottle of beer and the negro with
him also drank a bottle of beer, - had one each?
A I do not understand the question. I understood he bought
two bottles and drank four bottles that afternoon, all together.
Q Did he say Alphonso Jordan was with him?
A Yes, sir.
Q Did he say that Jordan drank the beer?
A He did not say; he said he had purchased two bottles of
beer there.
Q He did not tell you whether he drank the two or divided them
between him and his companion, Jordan ?
A No, sir.
Q· He was not drunk when you saw him that night, was he?
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A No, sir.
Q Did he also tell you about the accident \hat, if he hit any·
body, he· did· not kn0w it ?
A He did.
I
Q He did not make any effort to run away [from you?
I
A No, sir.
Q He stayed right around in the vicinity
the accident after
it is alleged it had occurred for some considerable length of time.
after the accident is alleged to have happened?
·
A That is right.
page 83 ~
Q And he made no effort to run away as far as you
know?
·
A Not as far as I know.

of
1

Redirect Examination
BY MR. PEYTON:

Q If these people ,vere standing on the north edge of the hard
surface, if they stepped forward they would step i into the ditch? .
A Step in deeper water.
Recross Examination
BY MR. MOSS:
Q

They would step from

10 inches of water· into water ·tha:1

was slightly deeper?

A

Yes, sir.

Re:.. Redirect Ki·aminatio,i
BY MR. PEYTON:

Q And also into mud?
A

Yes, sir.

.,. ... -· r
\\Titness leaves the stand.
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page 84~

another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows:

Direct Exaniination
BY MR. PEYTON:
Q Where do you live?
A Augusta Springs.
Q Where were you on Saturday night, October 17, 1936, about
8 :00 or 9 :00?
A Parker's store.
Q HO\v far is that from the scene of the accident?
A Somewhere about half a mile.
Q East of the scene of the accident?
A ·yes, sir.
Q Tell the jury what you saw go by there that night between
8 :00 and 9 :00 o'clock ; what cars went by?
· A The first car I saw pass there-I only saw two; the first
one was a Chevrolet Roadster, or Sedan-I forget which-a Coupe
or Roadster, I meant to say; and the second was a Ford truck.
Q How far ahead of the truck was the Chevrolet? How much
time elapsed?
A One-half or three-fourths, or probably a mile; I do not
recollect; several minutes difference between the two vehicles.
Q How fast was the Chevrolet running?
A I only saw the two; the first one was the Chevrolet Roadster and it was running about the limit of the village, something like
25 miles an hour, something like that.
Q Did you also see the truck go by?
page 85 ~
A Yes, sir.
Q How fast was the truck going?
A I would say going between 40 and 45 miles an hour.
MR. TIMBERLAKE:

Q How far was this from the scene of the accident?
A

One-half mile, a little less or a little over.
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Q How fast was the truck going?
A I would say between 45 and 55, something like that.
I

MR. PEYTON:

I

Q

Parker's store is right in the town of A1gusta Springs?
A Yes, sir.
·
Q Were there many people on the road at Augusta Springs
that night?
A I do not recollect.
Q Do you remember whether it was rainimg?
A No, sir, not raining.
Q Had it rained that day?
A Yes, sir.
Q It was not raining at the time?
A No, sir.
Q What was the condition of the ·weather? Was it a dark
night?
A Fairly dark; was not cloudy or foggy or anything; a dark
night.
Q It was not misty or foggy ?
A I do not think so; I would not be definite; I just do
'
page 86} not recollect.
Q Was there anything particular or peculiar about
the truck that went by?
A The only thing I remember, it seemed: like he applied his
brakes in front of the store; there was another qar coming over the
hill from a by-way and the car lights shone to~ards the road, and
before the truck got opposite this road, he applied his brakes and
made a right smart racket, and when he. released/ his brakes, I made
a remark.
Q Diel he slow down any, when he put on t;he brakes?
A

Q
A
Q
A
corner
Q
A

1

V erv little.
Diel~ he continue at the same rate of spe d?
Yes, sir.
How were the lights on the car?
With the exception of one light, I notice~ on the right hand
of the bed, at the rear end, that one' light was not burning?
You did not know anything about an accident?
·
No, sir.
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Q What was the first time you knew of the accident?
A When Mr. Palmer came in and called for Dr. Campbell;
some of them askedQ You cannot go into any conversation. What did you do?
A I did not do anything.
Q You stayed at the store?
A Until I left wit~ Mr. Palmer; I went to the accident when
he went.
Q \. ou saw the bodies ?
.A Yes, sir.
page 87 ~
Q How long did you stay around the scene of the
accident?
A Something like an hour; I stayed until they moved the
bodies.
Q There was a crowd when you got there?
A Yes, sir.
Q Did you go on to· Craigsville that night?
A· No, sir.
Q WhetJ did you go to Craigsville ?
A The next morning; the officer came and got me and took me.
Q Officer Lynn?
A Yes, sir, to identify this truck.
Q \Vhen you arrived at Craigsville, what did you ·do towards
identifying the truck?
· A I went into the garage and showed him which one I saw.
Q Did you pick out the truck you saw go by that night?
A Yes, sir.
Q How did you know that the truck you picked out was the
one you saw go by?
A I knowed it when I saw it; a Ford truck; I knowed it by the
bed that was on it and the condition of it.
Q \Vhat was the condition of the truck?
A It had a very low bed on it and missing one light.
Q Which light was missing?
A The light on the rear right hand corner.
Q That was the one that was not burning when it went by
there?
A l es, sir.
Q \Vas. that the fact that led you to identify this
page 88~
truck?

I'
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A
Q
A
I don't
Q
A
Q
A

Yes, sir.
Whose truck was this?
I don't realliknow; all I know it was in Mr; Daniel's garage;·
know who it belonged to.
'.
Was Mr. Daniel there when you looked! at the truck?
;
Yes, sir.
This Mr. Daniel right here (indicating Mr .. J. F. Daniel}?
Yes, sir.
1

Cross Examination
BY MR. TIMBERLAKE:

Q Where were you before the accident?
A Up at Mr. Parker's store.
Q At the eastern part of Augusta Springs?
A Yes, sir.
Q What were you doing there?
A I went there for groceries.
Q Were you out in front of the store when you saw these cars?
A Yes, sir.
Q Had you been in?
A No, sir, me and another person or two sitting on the store
porch.
Q Just sitting there talking?
A Yes, sir.
Q How long had. you been sitting there when you saw the vehicles go through?
A I imagine between 10 or 15 mimutes.
page 89 ~
Q Sitting out there when you saw the Chevrolet car
and then the truck go through: Is that 1right?
A It may have· been longer or less; I. am ~stimating it 10 or
!

15 minutes.

1

Q If there had been a wrecking truck 40 air 50 feet in front
of the Chevrolet car, you would have seen it?
A Yes, sir.
Q You did not see·it?
I
A No, sir,
Q You were just sitting there ·and talking when they went
through?
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A Yes, sir.
Q All the lights were all right, except the one down at the
corner of the bed, rear back ?
A Yes, sir.
Q That is the only light that was not burning on the truck that
you noticed ?
A Yes, sir.
Witness leaves the stand.

MRS. LENA WILLIAMS,
another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows:

Direct Exa.1,n.ination
BY MR. CARTER:
Q

Where do you live at present?
At Grottoes.
Q How long have you been living there?
A Since October 20, 1937.
page 90 ~
Q Are you related by blood or marriage to either
Mr. Gregory or Mrs. Gregory?
A No, sir.
Q Where did you live at the time of the accident?
A I was living at Augusta Springs.
Q In what house with reference to Mr. Gray's store?
A This side of lVIr. Gray's store.
Q How far this side ?
A About 50 yards, or something like that.
Q Please tell the jury whether your yard came out practically
to the road?
A When I stepped out of the yard, I stepped right into the
road.
Q On the night of the accident, did you see the truck driven
1w Nimrod Wright?
A I saw the truck go by; I do not know who was driving it.
Q Had you sec the truck before?
A
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A l had seen the truck before go by; I could not say it was
that truck, but one like it.
Q Is Mr. Beverly Daniel's home east or west of Augusta
Springs?
·
A I don't know where he lives at.
,\
Q You lived about one block east of Gray'~ store?
A )'.es, sir.
I
Q You saw this Ford truck: What kind of body did it have?
'
A Just a wooden body.
Q You saw it go by your house?
A Yes, sir.
Q ·what time was that?
page 91 ~
A Close to 9 :00, between 8 :30 and 9 :00.
Q How did you happen to be in the yard?
A I went to get a stick of wood to put in lhe stove.
Q When out in the yard did you see the truck go by?
A I was in the back yard; I could tell it was coming fast, the
way it was coming, and I walked to the front gate, and I was standing at the front fence when it went by.
Q You could not tell who was driving?
A No, sir.
Q Had you driven a car considerably?
A No, sir, I do not drive.
Q What would you estimate the speed of the truck was 111
passing you ?
MR. MOSS: The question is objected to; the witness
has said she does not drive a car.
THE COURT:
Q Have you had any experience in knowing, how fast a car w.as
driving?
:
A I have ridden in a car a lot, but I never f. rove one. I know
it was going fast, but I could not tell you how. fa t it was going.
MR. CARTER:
Q
of it.

It was going fast enough for you to take particular notice

Carrie R Gregory, Admx.,. vs-. B. R. Daniel, et: afs:

UJS

MRS. LEN A WILLIAMS

A Yes, sk
MR. MOSS: This question is objected to as leading.
page 92~

THE COURT':

The objection is sustained.

MR. CARTER: . Plaintiff, by counsel, excepts to the
Court's ruling.
THE COURT:
running fast.

I will allow her to say the car· was

MR. CARTER:

Q Have you had any experience with speedometers or anything
like that?
A No, sir.
Q All you can say is the truck was going fast ?
A Yes, sir, when it passed the house.
Q From that time, where did you go?
A To Mr. Gray's store.
Q Did you learn there that there had been an accident?
A Yes, sir.
Q How far below Gray's store was the accident?
A I do not know exactly; I will say may be 50 yards-, may be
not that far.
· · ·
Q Were you up that night, when they finally took the bodies
away?
A Yes, sir, I had not gone to bed.

No Cross E.iwm~nation
\i\Titness leaves the stand.
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TUTTLE

B. TUTTLE

another witness of lawful age, called on behalf or the Plaintiff, after
being duly sworn, testified as follows :

·

Direct Examination

13Y MR. CARTER:
Q Where do you live?
A Craigsville.
Q How long have you lived there?
A 40 years.
Q On the day they had this accident in controversy here, were
you in Staunton?
A Yes, sir.
Q Do you remember who came to Staunton with you?
A I came by myself, I think.
Q Do you remember who went back with you?
A · Mr. Justinian Daniel.
Q What time did you leave Staunton?
A I could not tell you; it was late I know; whether dark when
I left Staunton or not, I do not know.
Q On the way home, did you catch up with the truck of the
Daniel Motor Company, driven by Nimrod Wrig~t?
A Yes, sir.
Q Where did you catch up with it?
A At the foot of the hill at.the quarry, an o~d quarry, below a
Mr. Brown's, I think it is.
1

MR. TIMBERLAKE:

Q
page 94~

A

About how far from Staunton ?l
Just beyond West View.

1

MR. CARTER:
i.

Q How far along did you follow behind that truck?
A I do not know, a mile or more, until we dossed the straight
line, bevond the bridge this sid: of Thompson's filrg station:

i
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MR. TIMBERLAKE: \Ve object to any discussion
or evidence as to the manner this truck was supposed to
have been driven at West View some 15 or 18 miles from
the accident.
THE COURT: He can give it for what it is worth.
MR. TIMBERLAKE:
remote.

We object because it is too

THE COURT:

Q
A

Do you know what time the accident happened?
No, sir.

MR. CARTER:

Q
A

Q

You followed that car up to Thompson's filling station?
Yes, sir, on that straight line just beyond the bridge.
You passed it there ?
Yes, sir.
HO\v far is Thompson's filling station from Augusta

A
Q
Springs?
A It is about 8 miles, I imagine, 7 or 8 miles.

MR. TIMBERLAKE: We object to this evidence,
on the ground of being too remote from the scene of the
accident.

THE COURT: It can go in for whatever it is worth.
page 95 ~

MR. TIMBERLAKE: Defendant, by counsel, excepts to your honor's ruling.

BY MR. CARTER:
Q Did you notice anything unusual about the way it was being
driven?
A It was being driven very badly and recklessly and I could
not get by.
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MR. TIMBERLAKE: We makci the same objection
and our objection runs through this wqole examination.
•

I

THE COURT: The objection is overruled; I am
letting it go in for what it may be worth.
MR. TIMBERLAKE:
cepts to the Court's ruling.

I

Defendant, by counsel, ex-

MR CARTER:
Q Explain how it was being driven?
A Sometimes it would go slow and sometimes fast; sometimes
clean over on the shoulder to the left and sometirpes on the shoulder
on the right hand side of the road, and so much of that that I did
not feel safe in trying to pass it.
Q You finally got an opportunity to pass it near the filling
station?
A After we crossed th,e bridge the truck got over
the right
hand shoulder and st6pped and went slowly and L thought I saw my
chance and I went by it.
Q As you went by it, did Mr. Daniel make any statement as to
whose truck it was and who was driving ?
A As well as I remember, we had been discussing it,
page 96 ~
and Mr. Daniel said he did not know, and I asked him and
he said it was Nimrod Wright.
Q He said it was his truck?
A Yes, sir.
1

01;

1

No Cross E.1:amination
\Vitness leaves the stand.
MRS. VIRGINIA KINCAID,

f
1

another w.itness of lawful age, called on behalf of he Plaintiff, after
being duly sworn, testified as follows:
.
.

Direct Examination
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BY MR CARTER:

Q Where do you live?
A I Jive about 3/4 of a mile below Augusta Springs, towards
Craigsville, West.
Q Are you related by blood· or marriage to Mr. or Mrs. Gregmy?
.
A No, sir.
Q Did you go to the scene of this accident, in which Mr. Gregory lost his Hf e?
A No, sir.
Q Vv ere you on the road that night?
A Yes, sir.
Q Do you remernber of meeting the Daniel wrecking truck and
the Daniel Ford truck, with the light wooden body on it?
A I met the wreck and the truck and a car, and I
page 97 ~ don't know whose they were.
•
Q Do you know what kind of looking truck it was?
A Just a truck is all I know.
Q Did it have a low body or a high body?
A It did not have any sides; just a flat truck.
Q Where did you meet them?
A Just as we come around the curve at Mrs. Oifton's home,
on that curve.
Q On what curve?
A The other side of Augusta Springs.
Q You met the truck and the wrecker and another car?
A Yes, sir, another car between the wrecker and the truck.
Q Just explain to the jurors what sort of curve this is?
A The most dangerous curve ·I know of on that road between
Staunton and Goshen.
Q An abrupt curve 1~ miles east of Craigsville?
A Something like that.
THE COURT:
Q
A

Is it west of where these ,people were .-struck?
Yes, sir.
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I

MR. TIMBERLAKE: We object to.this evidence;
this is after they had passed the scene <;>f the accident.
THE COURT:
MR CARTER:
Court's ruling.

The objection is! sustained.
Plaintiff, by co~sel, excepts- to the

I

IN CHAMBERS:
MR. CARTER: We want to prove it was still .being
driven recklessly. I want the record td show that I asked
this witness if she met the wrecking tru~k, another car and
page 98 ~ the truck on a bad curve, about 1,Yi miles east of Craigsville, and about 2,Yi miles west of the point of the accident.
Her answer, if she had been allowed to answer the question,
would have been that she did meet the truck attempting to
pass the wrecking truck and the other 9ar on this curve.
COURT AND COUNSEL RETURN TO ·qouRT ROOM.
ROBERT LYNN RECALLED:

Re-Recross Ki·amin9-tion
· BY MR. MOSS:

Q Will you tell these gentlemen at the tine you· went there investigating this matter whether it was misty?
A It was, yes, sir.
Q It was a dark night ?
A Yes, sir.
THE COURT:

Q Was there any fog?
A · Some fog on the mountain.
Re-Re-Redirect Examination
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BY MR PEYTON:
vVas there any fog around the scene of the accident?
No fog, but misting there.
You •arriYed about one hour after the accident occurred?
j
I arrived at 9 :55.
Q Was it raining at that time?
A It was not raining, rather heavy mist; I ha9- my
page 99~
wind shield wiper running, both of them.
Q That was about an hour after the accident happened?
A I understood it happened between 9 :00 and 9 :15.

Q
A
Q
A

Re-Re-Recross E.ramiuation
BY MR. MOSS:

Q Do you happen to know where you were at 9 :00 or 9 :15?
A I was at the City Police Heaclt1uarters when the call came in.
Q vVhen you were going out on the Craigsville road what was
the weather?
A It was misting off and on all the way out there, at times
heavy mist. \Vhen I got to this point at Augusta Springs, it was
misting heavier there, and it had been raining before that and the
roads were wet.

•
Re-Re-Re-Redirect Examination

BY MR PEYTON:
Q What time did you get the call?
A Between 9 :20 and 9 :30, when I got the call and I went right
on out there.
Q Did Mr. Palmer call you?
A Yes, sir.
Q He had been at the scene of the accident?
A Yes, sir.
Q That took some time for him to be in Craigsville
page 100 ~
. from the scene of- the accident?
A I do not know where he called me from.
Q It was misting on and off and some places clear?
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·

A Not any places clear; it was misting at some places and, some
was not and some places heavy mist.
1

Witness leaves the stand.
H.USS HAZLETT,
another witness of lawful age, called on behalf of the Plaintiff, after
being duly sworn, testified as follows:

Direct Examination
BY MR. PEYTON:
Q Where do you Ii ve?
· A Fordwick.
Q On the day of October 17, 1936, had you been into Staunton?
A Yes, sir.
Q About what time did you return?
A Around about 8 :00 o'clock, or may be little after; I left
here about 8 :00 or a little after.
Q Did you come upon the scene of the accident, the Daniel
accident, that Mr. Daniel was in?
A Yes, sir.
Q What did you do at that place ?
A When I come on out, a colored fellow met me with a lantern and told me to stop ; and they were pulling out a wreck ; and
I stayed a little while. .
'
Q Did he put his head in your window ?
A Yes, sir, walked close to the] car and poked his
page 101 ~
head in the window and I said, "All riijht" ; seemed like he
I
was drinking _a little.
Q Did he show any other peculiarity?
A No, sir; I could smell it; he held this la tern.
Q I have a flash light, which I will hand ,ou and ask you if
you found this flash light and where?
A Yes, sir, I found it going down the hill, itight at Mr. Charlie
Craig's home in Craigsville; that was on the folloiing Monday. This
happened on Saturday night, and I found this on the following
Monday.

a

l ··
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Q
A

Q
A
Q
A

On the old road going into Craigsville?
Yes, sir.
What did you do with it?
I took it and gave it to Mr. Palmer.
You do not know what he did with it?
No, sir.

No Cross E:ramina.fion
Witness leaves the stand.
MRS. ADA CORBIN,
another witness of lawful age, called on behalf of the Plaintiff, after
being duly swprn, testified as follows:

Direct Examination

BY MR. PEYTON:
Q
A

You live at Augusta Springs?

Yes, sir.
Q Are you the mother of the little boy that was

page 102 ~ killed in this accident?
A Yes, sir.
Q I will hand you a flash light and ask you if this is the flash
light that your little boy carried out of the house that night?
A Yes, sir, that is the one.
Q That was given to you several days after the accident?
A Yes, sir.
Q I wish. to introduce this flash light in evidence, and I have
marked it "Plaintiff's Exhibit No. 10.''

·Np Cross Exmninatfon
Witness leaves the stand.

iel, et als
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MRS. CARRIE GREGORY

MRS. CARRIE GREGORY.
another witness of lawful age, called on behalf of herself, the· Plaintiff, after being duly sworn, testified as follows:,
I

Direct Examination
BY MR. PEYTON:

Q Are you the Administratrix of your lllusband, James F.
Gregoryt
A Yes, sir.
MR. TIMBERLAKE: We will agree to waive the
introduction of the formal record.
!

MR. PEYTON:

Where do you live?
Craigsville.
Q Do you live right in the town:?
page 103 ~
A About one mile this side of Craigsville.
.
Q On the afternoon that your ·husband was killed,
vou and he and Ross Miller came hack from Staunton? ·
A Yes, sir.
'
·
Q Where did you let them out?
A At Moran's store in Augusta Springs, and I went on home.
Q Had you expected to come back for therp. ? 1
A I allowed to come back after them, and after it got to rain-·
ing I did not come.
Q You never did go back to the scene of the accident?
A No, sir.
i
Q \i\Then did you find out about the .acciderit?
A I just don't know; about 11 :00 o'clock, ~ imagine.
Q I have some clothing which I want you to identify as belonging to your husband : Is this the vest that . our husband wore
that night ( handing witness the vest) ?
A Yes, sir.
Q Is this the condition it was in? .
A Yes, sir.
Q
A

1

1

I

Carrie B. Gregory, Admx., vs. B. R. Daniel, et als

118

MRS. CARRIE GREGORY

Is this the coat belonging to your husband?
Yes, _sir.
Q Is that the right sleeve?
A Yes, sir.
Q Are these the trousers worn by your husband ?
A Yes, sir.
Q There were no tears or anything 011 these trousers?
A No, sir, I never saw any.
Q Did you see these splotches 011 these trousers?
A Yes, sir.
Q How many children haYe you?
page 104~
A Three.
Q What are their ages?
A Eldest, 1.7, and one 15, and one 13.
Q Are these your children sitting right here ( indicating children in court room) ?
A Yes, sir.
Q How old was your husband af the time of this accident?
Q
A

A

37.

Was he in good health at the time of the accident?
Yes, sir.
Q V\T as he a dgorous man?"
A Yes, sir.
Q Did he support you and your children properly?
A Yes, sir.
Q Could you estimate over a period of months, or even years,
as. to about what he made per month?
A I never did figure it up, around about $100.00 a month after
· we moved out here. \,Vhen we lived in Hopewell he made over
$200.00 a month.
Q You had a home and small farm?
A Yes, -sir.
Q \,Vhat kind of work did your husband do?
A Farming and carpentry and different things.
Q He farmed for himself and other people also?
A Yes, sir.
( Clothes passed to jury for inspection)
Q I ,ivish to introduce these garments in evidence, and
page 105 ~ I have marked them, respectively, "Plaintiff's Exhibits Nos.
11, 12, 13, and 14."
Q
A

\.,
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Cross Examination
BY MR. MOSS:
i

Q Was your husband regularly employed by any person? Did
he have any steady job?
,
A No steady job, right at the time.
Q Whom did he work for when he worked ?
A Hummel-Ross paper mills.
Q How long had it been since he worked a,t Hopewell?
A Between 5 and 6 years.
'
Q And he had no regular job since then?
A No, sir.
Q As I understand it, he worked on your farm up there?
'
A Yes, sir.
Q Are you living up there now?
A Yes, sir.
Q On this farm?
A Yes, sir.
Q He did some odd jobs at carpentering?
A Yes, sir.
Q Did he ~ork much at carpentering wor~?
A No, sir, not so much.
Q That coat, which was displayed a moment ago, is a dark
grey coat?
A Yes, sir.
Redirect Examination
page 106 ~
!

BY MR. PEYTON:
Q
A
Q
A

That place you live on belonged to vour husband?
· )
·
Yes, sir.
It is paid for, is it not?
Yes, sir.

Recross Examination
BY MR. MOSS:

j
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Q
A
Q
A

Before this accident, you also were employed?
Yes, sir.
Where?
Stillwater Mill at Augusta Springs.

Re-Redirect E.rami11atio11
BY MR. PEYTON:
Q
A

Are your children going to school?
Two are going; the oldest one does not go to school.
Witness leaves the starid.
SiIPULATION: It was agreed by and between
counsel that James F. Gregory was 37 years of age at the
time of his death, and that, according to the American Experience Table of Mortality, his expectancy of life was
30.35 more years, plus his age at the time of his death. That
is, according to the insurance expectancy tables, he would
be expected to Ii ve 30 more years.

page 107~

MR. CARTER:

Plaintiff rests her case.

IN CHAMBERS: 1.lfotion by Defendant.
MR. MOSS: Defendant, hy counsel, moves the Court
to exclude from the jury and strike out all the evidence introduced on behalf of the Plaintiff, because the evidence
conclusively shows that the Plaintiff's decedent was guilty
ot contributory negligence as a matter of law; and, if a
verdict should be rendered by the jury, the Court necessarily
would be required to set aside the verdict of the jury.
THE COURT: I do not think it is necessary to argue
the motion at this time. · I think the question of contributory negligence in almost all cases is a question for the jury.
I do not mean I may not take further action along in the
case; that depends upon how it turns out. The Court has
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very little lea way at this time and th, best practice seems
to indicate that a motion of this kine~ should not be acted
upon until all the evidence is in. I am not saying how I
may pass on it if it comes up later; bltt I decline to strike
out the evidence at this time.
[
MR. · MOSS : Defendant, by coµnsel, excepts to the
ruling of the Court for the ~easons above assigned.
page 108~

WITNESSES FOR DEFENDANT:
MRS. GEORGE HEINTZLElvl;AN,

a witness of lawful age, called on behalf of Defendant, after being
duly sworn, testified as follows :

Direct E.i-amination
BY MR. MOSS:

Q
A
Q
A

What is your given name?
Lottie.
Where do you live?
,
Fordwick.
Q Where were you living on the 17th of October, 1936?
A Fordwick.
Q ·what is your husband's name?
A George H.
Q ·what does he do?
A A Foreman, at Fordwick.
Q Do you recall an accident just west of Augusta Springs?
.
A Y es, str.
.
Q \i\There had you been that day?
A To Staunton.
Q You were returning to P'ord wick?
A Yes, sir.
Q For the purpose of fixing the time:
id you pass a truck
_in the vicinity of Augusta Springs?
A I do not remember.
Q Do you recall what time you passe through Augusta
Springs?
I

!
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A

Between 8 :30 and 9 :00.
Was it raining at that time; and, if not, wbat was
the condition of the weather?
It was not raining but misty and damp; quite a bit of water
road; heavier in low places.
Was the mist heavy?
Yes, sir, it was.
It was difficult to see?
Yes, sir.

page 109 ~
A
on the

· Q
A
Q
A

Q

Cross Examination
BY MR. CARTER:

Q
A

What time did you leave Staunton?
I do not remember the time we left, but we got home about
9 :00 or 15 minutes to 9 :00.
Q You say it was not raining?
. A No, sir.
Q Had it rained at all between the time you left Staunton and
reached home?
A No, sir.
Q Are you sure of that?
A Yes,.sir.
Q It rained nowhere on you between the time you left Staunton and home?
A No, sir.
Q Where did you first observe the mist?
A On North Mountain.
Q When you got to the top of the mountain?
A Yes, sir.
Q When .did you get out of it?
A When we got home.
Q Did you have any difficulty driving?
page 110~
A \Vell, my son was driving and I always watch the
road.
Q Did he ha ,·e his windshield working?
A Yes, sir.
Q Did he slow up?
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A Yes, sir.
Q He drove very slow?
· A Yes, sir.
Q He drove slowly through Augusta Spridgs?
A Yes, sir, because the water is generally vety heavy at Augusta
Springs.
Q Because the water was on the road or in the air?
A Both.
Q You were driving slowly through Augusta Springs?
A Yes, sir.
Q For the sake of safety?
A Yes, sir, sure.
Q How Jong did it take you to go from Staunton to your
home?
A vV e did not go straight home, to Craigsville and then home.
Q How long did it take you?
A We stopped over there for about 15 minutes.
Q How do you fix the particular time?
A. My husband wanted to go to see the car ~hat Mr. Daniel was
wrecked. and we looked when we passed the roa~ weeder.
Q You mean the Daniel accident near Staunton, Mr. N. A.
Daniel?
A I did not know anything about the wreck until the next
_day.
Q How long after that wreck did you come through?
page 111 ~
A That wreck was early in the afternoon before we
went to town.
Q Was that cleared up when you· came by?
A Yes, sir.
Q Did you see the wrecking truck?
A No, sir.
Q Did vou see the truck that had been in the accident?
I
A No, ~ir.
Q Did you see Dr. Tuttle?
A No, sir.
Q Did you see Nimrod Wright?
A No, sir.
Q You did not strike any fog until you got n North Mountain ?
A It was foggy all the way hut worse on orth Mountain.
Q It was foggy when you left Staunton?
i

1
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A

A .little foggy.

Q That necessitated your driving with extreme care?
A

Sure.

Redirect Examination
BY MR. MOSS:
Q After you got to Craigsville, did you see Nimrod Wright?
A I did not know the colored man ; a truck drove up to the
side of our car and two colored men got out; but I do not know
whether these colored men, because I did not get out.
Q Did he show any evidence of intox~cation?
page 112 ~
A I don't know; at the time I did not pay any attention.·
Witness leaves the stand.
FRED HEINTZLEMAN,
another witness of lawful age, called on behalf of the Defendant,
after being duly sworn, testified as follows:

Direct Examination
BY MR. MOSS:
Q Where do you live?
A Fordwick.
Q This lady ts your mother ( indicating Mrs. George Heintzleman)?
A Yes, sir.
Q Were you bringing her from Staunton to your home on the
night of the accident which occurred at Augusta Springs?
A Yes, sir.
Q What was the condition of the weather, raining or what?
A It was foggy and misting a little bit.
Q Was that true along about Augusta Springs?
A Yes, sir.

Carrie B. Gregory., Admx., vs~ B. R. D niel,

et:

cils

12:5

FRED HEINTZLEMAN

At what time would you say that was?.
Between 8 :00 and 9 :00; I do not know what time.
Q Was it difficult to see?
i
A It was bad driving.
Q You were driving the automobile?
A Yes, sir.
The car your mother was in ?
A Yes, sir.
page 113 ~
Q
A

Cross Examination
BY MR. CARTER:

Was there any rain between Staunton and your home?
I don't think any rain .
Where did you first run into the fog?
Started on top of North Mountain more.
That was the first time it began to troul)le you?
All the way pretty bad but got worse there.
When did it get better?
I don't think it got any better.
Did you exercise extreme care driving along there, after you
the fog?
'
Yes, sir, I always drive carefully.
Q Did you exercise more care than usual ?
A I don't know i·f more care than usual; when the weather is
· bad, I always drive carefully.
·
Q On this. particular occasion, was it such an obstruction to
your v:ision that you had to drive your car with ~xtreme causion?
A Yes, sir, I guess so.
Q And did you?
A Yes, sir.
Q How long did it take you to go from Staulton to Craigsville?
.
A I don't know.
Q Do you know what time you left Staunt n? ·
A No, sir.
Q Do you know what time you got to Augusta
Springs?
page 114~
A Not exactly.
Q What kind o( car were you drTug i
Q
A.
.Q
A
Q
A
Q
A
Q
ran into
A

1
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1933 Chevrolet.
vVitness leaves the stand.
It being 5 :00 P. M., Court adjourned to reconvene
June 10th, at 9 :30 A. M.

JUNE 10, 1938, Court convened at 9 :30 A. M.
JAME$ D. O'NEIL,
a witness of lawful age, called on behalf of the Defendant, after being duly sworn, testified as follows :

Direct Examinatiou
BY MR. MOSS:

Q

Where do you live?
Craigsville.
Q What is your profession or occupation?
A I am superintendent of the Mills up there.
Q What Mills?
A Stillwater Worsted Mills.
Q How long have you been li\·ing in that vicinity?
A a little over 8 years.
·
Q And you have been employed by this company for that period of time?
A Yes, sir.
Q The matter under inquiry here is the suit growing
page 115 ~ out of an accident which occurred on October 17, 1936: I
will ask you, if that night ever saw a truck with a colored
man named Nimrod ~Tright in it; and, if so, where?
A I talked with him in front of Daniel Motor Company's
store.
Q Did you see him drive a truck into the place of business of
the Daniel Motor Company?
A

A

I did.
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Q
A
Q

A
Q
A

Q
A
Q
A
Q
A
Q
A

i
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Did you talk with him after he alighteq from the truck?
I was waiting for him.
Why waiting for him?
He was going to train a dog for me.
In the course of that conversation, did you get close to him?
Yes, sir, I did.
Did you observe whether he appeared to be intoxicated?
He did not appear to be intoxicated to h1e.
Did you see any evidence of it?
Not a bit.
Did you smell any alcohol on his breath?
No, sir.
·
Did he appear to be. nervous or excited?
Not a bit.
Or worried?
Not a bit, no indeed; he was entirely natural in every way.

page 116~

1

•

Cross Exaniination

BY MR CARTER:

Q
A

This colored man had worked for you?
Yes, sir, he has worked around the hom~e for my wife.
Q You had become quite fon~ of him?
A I would not say that, no, sir.
Q Where are you from?
A Rhode Island.
Q He has been quite a pet around the house there?
A No, sir, he has worked for us, in the .spring of the year,
cleaning the cellar and stuff of that sort, as I tole\ you the other day,
and he worked for my wife in the garden.
Q You saw him drive the truck in?
A Yes, sir.
I
Q How far is the supply house from wherlhe drove the truck
in?
·
A Probably SO yards.
Q He drove the truck into the garage?
A No, sir, he drm·e it within about 20 or 5 feet, in front of
!
the garage.
Q Y otl don't know when the truck went into the garage at all?
1

1
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A No, sir.
Q Did you see the darkey in the garage?
A No, sir.
Q Didn't you tell me, when I talked to you the other day, this
darkey fixed Mr. Palmer's lights?
A He did, outside in the yard.
Q If Mr. Palmer says he drove up just as this. darkpage 117 ~
ey got there, then he is mistaken ?
MR. TIMBEH.LAKE:
it is not proper.

The question is objected to;

THE COURT: The objection is sustained.
MR. CARTER:
Q Did he get the dog?
A He wa~ in jail on Monday morning; he was supposed to get
the dog; he was coming for the dog the following Monday.
Q Did he ever get tJ'ie dog?
A No, sir.
Q Why did he not get the dog?
A He was in the city jail until the following spring.

MR. MOSS:

I move that answer be stricken out.

THE COURT: The objection is sustained; the jury
will give no consideration to it.
MR. CARTER:
Q
A
Q
must be

V\f ere you close enough to detect any alcohol on his breath?
I was very close, within two feet.
If the darkey himself said he had something to drink, he
wrong?
MR. TIMBERLAKE:
it is improper.

page 118}

We object to the question;

THE COURT: The objection is sustained.

------·-,·.,,
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Redirect E.i-amination
BY MR. MOSS:

Q
A

About what time was it?
Shortly before 9 :00 o'clock.
Witness leaves the stand.. ,
HENRY McCUTCHEN

another witness of lawful age, called on behalf of the Defendant, after
being duly sworn, testified as follows:
·

Direct E.i-mnination
Q Where do you live?
A Augusta Springs.
Q How long have you lived there?
A The last 7 years.
Q On the night of this accident, which occu~red on the 17th of
October, 1936, did you have occasion to pass the scene of the accident
either before or immediately after it occurred?
:
A Immediately after.
Q Could you estimate how long before the accident had· happened?
A }\fr. Kincaid and them· had just gotten to the accident.
Q What was the condition of the weather?
A It had been raining that evening.
page 119 ~
Q What was the condition of the \atmosphere?
A Real dark and kind of little fog raising o~ the road.
i

Cross Examination
BY MR. CARTER:

Q
A
Q
A

Where had you been?
To Fordwick.
You were coming from Fordwick?
Yes, sir.
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Q Did you meet this truck?
A

I met a truck.

MR TIMBERLAKE: The question is objected to;
that is the same question that was ruled out yesterday.

Q Did you meet the truck between the point of the accident
and Ford wick?
A At the Swisher place.
Q That is west of the point of the accident?
A Yes, sir.
MR. CARTER:

Q What kind of truck was it?
A

I could not tell you that.

Q What kind of bed did it have on it?
A

I don't know. that.
How did you know it was a truck?
A Any one can tell the difference between a truck and a car. ..
Q How did you tell it?
page 120 ~
A The lights from the car showed on the front of it.
Q Diel the front indicate what it was and the body?
A I could tell by the front of it.
Q You could readily distinguish this was a truck?
A Yes, sir.
;
Q Did you meet it on a curve-or a straight road? _
A On a straight road; I had come around the curve and it was
on a straight road.
Q Did you have any trouble passing it?

Q

MR. TIMBERLAKE: This question is objected to;
it is immaterial and irrelevant.
THE COURT: The objection is sustained. All I can
admit is he saw the truck about the time of this accident,
and if he knows whose truck it was that can be established;
but I do not think anything else can go in.
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MR. CARTER : They have bee11 attempting .to show
the visibility was affected.

Q
A

Did you have any trouble passing the truck?
No, sir.
Q YOU said fog was rising?
A It was a fog, kind of rising off the road; may have been
from the heat of the road.
·
Q Did you have any trouble driving your car?
A No, sir, I drove slowly and it did not ~ffect me any.
Q Did you have your wind-shield wiper working?
page 121 ~
A No, sir.
Q At Fordwick?
A No, sir.
.
Q Working at the time you got to the accident?
•
I
A N o, sir.
Q There was no necessity for it?
A No, sir.
'Witness leaves the stand.

0. F. PAY~E,
another witness of lawful age, called on behalf of the Defendant,
after being duly sworn, testified as follows :

Dfrect Examination
BY MR. TIMBERLAKE:

Q Where do you live?
I
A Craigsville.
Q Were you living there on October 17, 1;6?
A Yes, sir.
Q On the night of October 17, 1936, did y u have occasion to
pass through Augusta Springs, going west, to C aigsville, in· an automobile?
A Yes, sir.
·Q Tell the jury what the weather conditio~ and the condition
of the road was just west of Augusta Springs?
1
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A . A hard rain that afternoon.
Q What time was it?
A Around about 7 :00, because I left here something after 6 :00,
and I presume around 7 :00.
page 122 ~
MR. CARTER: We .object to his testifying as to
atmospheric conditions at 7 :00 as irrelevant and immaterial.

THE COURT: If you establish one condition existed and it is supposed to continue; it would be up to you
to show it had changed.
MR. CARTER: The atmospheric condition could
change _materially over two hours; it could be very dark at
7 :00 and clear at 10 :00.

THE COURT: I think the jury know about that and
the evidence goes to the jury for what it is worth.
MR CARTER:
ruling of the Court.

Plaintiff, by counsel, excepts to the

A I know the condition at that part of the road; there ,ns
water, moisture, over the road; ,~ car passed me almost at the spot
where the accident happened, and it clouded my wind-shield until 1
almost had to stop.

MR. TIMBERLAKE:
What was the condition of the weather, clear or foggy?
There was a mist that evening an~ fog.
It was a dark over-cast night?
It was getting dark then.
Q Was the sky over-cast?
..
A It was foggy and you could not tell at that point; we have
lots of fog through there, at Elliott's Knob.
Q
A
·Q
A

page 123 ~

RY. MR. PEYTON:

Cross Examination
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Q
A
Q
A
Q
A
Q
A

You had gone to Staunton that afternoon?
Yes, sir.
Whar time did you go?
One o'clock.
Was there water on the road at that thine?
Yes, sir, there was some.
As much water on the road as when you came back?
No, sir, it had rained that afternoon,! that evening, some

time.

Q

What time was it when you came back~
A Around about 7 :00 o'clock.
Q Was the weather at that time such as required careful driving on your part?
A I do not' recall that it was raining at that particular time; I
do not think it was; it had been raining and qui~e a lot of water on
the road all through there.
·
Q Was it misty?
A Yes, sir.
Q Did that require you to take unusual priecaution when driving?
A Not unless you would splash in water and get water on the
wind-shield.
Q Did you have your wind-shield wiper rm1ning?
A Not: until I hit the water and it splashed• up;
Q Outside of that, the mist was not such that you had to use
the wind-shield wiper?
A Not until that intersection when the car splashed water on my
wind-shield.
I
page 124 ~
Q \\'here was that?
j
A At Augusta Springs before you enter the bridge?
A You did not go to the scene of the accifent?
A No, sir, I did not.
~

I

Redirect E.mmination

BY MR. TIMBERLAKE:
Q The wind-shield wiper does not help yolu to see through a
fog?
A

I have never found out it did.

'
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Recross E:ramination
BY MR. PEYTON:

·Q
A
Q
A
Q
station?
A
Q
A

Was it foggy or mist?
There was some fog.
What time was that?
About 7 :00; shortly after 6 :00 when I left here.
How far from the culvert this side of Fridley's filling
Probably 300 or 400 feet; just beyond that store.
What store?
Gray's store.
Witness leaves the stand.

page 125 ~

JOHN JACKSON,

another witness of lawful age, called on behalf of the Defendant,
after being duly sworn, testified as follows:

Direct Examination
BY MR. MOSS:

Q Where do you live?
A Craigsville.
Q What is your business?
A Lumber business.
Q On the night of this accident, October 17, 1936, did you
have occasion to travel over the road where the accident occurred,
either immediately before or after the accident?
A I left Craigsville about between 8 :30 and 9 :00 and come up
to Parker's store and I was there about half an hour, and when I
went back down Mr. Kincaid was in the road, but I did not stop,
and I went to Mr. Gordon's and turned around and came back; Mi·.
Kincaid had a flash light.
.
Q What was the condition of the weather when you passed
the scene of the accident?
A Fairly foggy -and right fine misty rain.
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I

Q Was there any water on the road at the point of accident?
A Yes, sir.
·
Q Much?
A I could not exactly tell; I did not g~t out of the car; a whole
lot of w·ater on the road there.
page 126~

Cross Examination

UY MR. CARTER:
Q You were in your car?
A Yes, sir.
Q ·when you returned from Augusta Springs, you found Mr.
Kincaid in the road?
A Standing in the road with a flash light and I went down and
come back to where the accident happened and I stopped when I came
back.
'
Q Where was he standing?
A Standing right where the accident happ,ned in the road.
Q How did you know that was where the accident happened?
A I stopped when I come back up.
Q When did you first discover Mr. Kincaid on the road?
A When I come back towards Craigsville.
Q How close to him were you before you :saw him?
A About 30 steps of him.
Q Did you have the lights on your car?
A Yes, sir.
Q How fast were you driving?
· A Not over 12 or 15 miles an hour ; it was foggy along there;
you could not see.
Q It was necessary to drive 12 or 15 miles
hour to do it with
mk~?
A Yes, sir.
J

4n
I

Redfrec't Exaniination

nv

MR. MOSS:

Q
·light?

You saw Mr. Kincaid by virtue of the fact he had a flash
i
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A Yes, sir.
Q And it was so foggy, you could not see?
A Yes, sir.
H?itness leaves the stand.

D. H. SULLIVAN,
another witness of lawful age, called on behalf of the Defendant, after
being duly sworn, testified as follows:
Direct Examination

BY MR. MOSS:
Q On the 17th of October, 1936, were you employed by the
Daniel Motor Company?
A Yes, sir.
Q In what capacity?
A I was employed as an automobile mechanic?
Q Are you employed by them now?
A Yes, sir.
Q How long had you been employed prior to the 17th of October, 1936?
A About 5 months.
Q On that day did it become necessary for you to go to the
scene of an accident which happened to Mr~ N. A. Daniel?
A Yes, sir.
. page 128 ~
Q Where was that accident?
A That occurred near West View.
Q How far is it from West View to Augusta Springs?
A 10 or 12 miles.
Q Is it east of Augusta Springs?
A Yes, sir.
Q Who went with you down there?
A Nimrod Wright.
Q Any one else?
A No one else.
Q You went down with the wrecking truck?
A I drove the other truck not the wrecking truck.

r
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Q This other truck you drove down with: Nimrod Wright?·
A

Yes," sir.

'

·

Q And that truck in which you came do~n to West View was
subsequently driven back to Craigsville by Nim~od Wright?
A Yes, sir.
'
I
· Q Wh~t truck did you go back in?
A The wre~king truck, and I took the damaged truck back.
Q Did you pass him or go behind him? Who left first?
A I le£ t the scene first.
Q Did Nimrod Wright ever catch up and overtake you?
A He overtook me about half a mile from the scene of. the
accident.
1

1

THE COURT:
Q This side or the other side ?
A Between the scene of the accident and: the scene of Mr.
Daniel's accident.
page 129 MR. MOSS:

Q Whereabouts?
A About half a mile after I left the scene. of Mr. Daniel's accident.
Q You were towing the car?
A Yes, sir.
Q You were towing the car and necessarily you were going. at
a -slower rate of speed?
A Yes, sir.
Q In any event, Nimrod Wright got ahead of you?
A Yes, sir.
·
·
I
Q At the scene of the accident which occurred to Mr. Daniel, to
which place of accident you went, I will ask you\ to state to the jury
if the truck which VVright drove hack to Craigstville, after you had
done what you were supposed to do down there,Ihad it been used in
-connection with the wreck down there?
A We attached it to the front of the wrec ing truck and used
the power of the two trucks to bring the third truck out o·f the ditch.
Q In connecion with that ,,vas any damag~ done to the truck
that Nimrod Wright was driving; and, if so, what was it?
1
1

•

'
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A Vv e had these two trucks tied Jogether, trying to get the third
truck but of the ditch, and the fan band broke and damaged the
radiator, causing all the water to leak out of the truck and the motor
became hot and the truck refused to pull.
Q Did you ever get it to pull?
A It got in better shape after it cooled off and was
page 130 ~
able to start up and travel on its own 1~ower.
Q Vv as any other damage done to the truck while being used
down there in the wreck? Any damage done to the fenders, or anything?
A I do not know of any damage.
Q \Vas Nimrod Wright drinking down there at the scene of
the wreck?
A I did not see Nimrod Wright drinking anything.
Q Did he appear to he intoxicated, or under the influence of it?.
A I could not say he was intoxicated; he did not show any
particular signs.
Q What do you mean by "particular signs" ?
A I did not smell any liquor and he was not staggering.
Q Did he do his work all right?
A Yes, sir; helped me load the truck and stayed with me until
we started away.
Q Going back to Craigsville, you had to pass through Augusta
Springs?
A Yes, sir.
Q Who was on the truck with you?
A Another mechanic, Mr. Reid.
Q Can you te11 the jury anything about the condition of the
weather just after you passed Augusta· Springs, just west of Mr.
Gray's store?
A The condition of the wea_ther, the weather was dark, very
cloudy; at least very dark, and some considerable fog; a
page 131 ~good deal of moisture and dampness in the air. I remember I turned the wind-shield wiper on for a few minutes at
a time along at different places on the road.
Q Was it worse or better when you got in the neighbourhood
of Mr. Gray's store?
A It was not any better at least.
Q Was it difficult to see?
A Very difficult to see, yes, sir.
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Q Did you see Nimrod V\! right when he afrived at Craigsville?
A I saw Nimrod Wright standii1g in front of the Daniel Motor
Company office when I got to Craigsville. ·
Q Did you talk with him?
A No, sir.
Q Did you get close to him ?
A No, sir. .
Cross Examination
BY MR. CARTER:

Q As I understand it, after you had been to the Daniel wreck
out here, next to· the mill at West View, you left! that scene first?
A Yes, sir.
Q And then you were passed by Nimrod Wright?
A Yes, sir.
Q Where did Nimrod Wright stop on the 1way?
A I do not know.
Q Diel you, between that place and C1~aigfville, get ahead of
Nimrod Wright?
I heard that I did.
page 132 ~
A As ·a matter of fact you know you got ahead of
him? He .said you got ahead of him?
A I do not recall his saying so; I heard others say so.
Q You do not know where he stopped?
A No, sir.
Q Do you know where he said he stopped?
MR. TIMBERLAKE: The question is objected to;
the witness has said he he did not knowi where he stopped.

THE COURT:
MR. CARTER:

The objection

i1,

sustained.

·

Q When you got there (Daniel Motor Co.) Nimrod Wright
was standing in front of the Daniel Motor Company's office?
A Yes, sir.
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Q And your information is, when you passed through Augusta
Springs, he was behind you?
A My information was he stopped at Augusta Springs, at a
filling station, and he was behind me until I reached Craigsville, when
he took one road and I took another.
Q What road did he travel?
A He took the old road when I took the new road.
Q Were you in the court room when they testified where they
found the flash light?
A No, sir.
Q They said they found the flash light on ·the old road into
Craigsville: Was that the road he came in on?
A· Yes, sir.
Q When did you ?bserve any fog or mist or moispage 133 ~
ture on the road between West View and Augusta Springs?
A ·when did I fjrst notice it?
Q Yes, sir.
A Between Buffalo Gap and North Mountain first.
Q Then, when did vou run out of it?
A I run out of it ~hen I got into Craigsville where the lights
of the town began to scatter it.
Q Was that such a fog as necessitated your driving your car
at a lower rate of speed than usual?
A I drove at about 15 or 20 miles an hour.
Q Was the fog the reason for that?
A Not altogether.
Q Practically the reason?
A Partly; the heavy load was the main reason.
Q The main reason?
A One of the reasons.
Q Was the fog interferring with your visibility?
A Yes, sir.
Q And, as a consequence, you slackened your speed all the
way?
A Yes, sir.
Q Did you see these people on the road when you passed?
A No, sir.
Q Do you remember passing where the accident occurred?
A Yes, sir.
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i
If they had been walking along there, could you have seen

page 134 ~

MR MOSS: The question is oQjected to; it is ask- ,
·ing for the opinion of the witness.
I

THE COURT: The objection is .sustained.
MR. CARTER:

Q
can you
A
Q
A
Q
·A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
A
Q
mg for
A

After you get about- Gray's store, how far down the road
see ordinarily, when no fog?
You can see 500 feet.
A straight road?
Not perfectly straight; there is a slight curve.
You can see all the road for a distance of 500 feet?
I would say so, approximately.
Did you examine the truck that night?
No, sir.
Did you see any one else examine it?
I saw Mr. Palmer throw a flash light .on it for a few minutes.
Did you see Dr. Campbell there?
No, sir.
Did you see Mr. Lynn there?
No, sir.
Do you know what Mr. ~aimer found on the truck?
He pointed out a brown patch and said it was blood.
Did he show you any hair?
He tried to show me some hair, but I could not see it.
\
You were working for Mr. Daniel and you are still work·
him?
Yes, sir.

page 135 ~

Redirect Examination

RY MR. MOSS:

Q On this particular night, at the scene of this acci~ent, how
far could you see driving your truck? ·
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A

Driving the truck I was driving, I could not see more than

40 feet.
Witness leaves the stand.

MRS. JAMES THORPE,
another witness of lawful age, called on behalf of the Defendant, after
being duly sworn, testified as follows :

Direct Examination
BY MR. MOSS:

Q

Where do you live?
Craigsville.
Q On the night of this accident that we are inqumng into,
which occurred on the 17th of October, 1936, did you have occasion
to pass through Augusta Springs, going to Craigsville, and at what
time?
A We came do\\;n from Craigsville to Augusta Springs on
business.
Q \i\That time did you go back?
A About 8 :00 or 8 :30.
Q Going back can you tell us what the condition of the atmosphere was when going back just beyond Augusta Springs?
A It was foggy; when we put our car in the shed the windshield was wet, drizzling rain, and when I put up my chickens and
,
went to bed it was raining.
Q It was foggy too?
page 136 ~
A Yes, sir.
A

Cross Examination
BY MR. PEYTON:
Q
A

Q

Vlho w,ts driving the car?
My son.
What time did you go back?

i
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A

Around 8 :30; it may have been a little bit later; close to

9:00.
Q How fast was your son driving?
A He was not driving fast, very moderate.
Q Was the atmosphere such he could not drive fast?
A I do not recall; it was foggy and damp.!
Q Did you have to use the wind-shield wiper?
A We did not start the wind-shield wiper.·
Q It was misty?
A When we got out of the car and put the car away, it was.
Very foggy before I got home.
·- Q It was misting too?
A It misted after we got home; on the wind shield it was fog.
Q The weather was such you had to use' particular care in
driving?
A Yes, sir.
Q How far ahead could you see?
A I cannot recall; I do not drive much at night myself; I do
not drive at night myself ; I hardly ever go out at night because· I
cannot see.
Q You cannot see at night?
page 137 ~
A No, sir.
·witness leaves the stand.
IN CHAMBERS:
MR. CARTER: We wish to introduce the record
in the criminal case against Nimrod Wright, in which he
·
plead guilty to the charge.

j ·

MR. MOSS: We object; this is the matter on which
your Honor previously ruled.
·THE COURT: I think the issues in the criminal case
are entirely different; the issue of con ributory negligence
held that in a case
could not come into that case at all.
that went to the Court of Appeals right here at Waynesboro. A man ran into people walking on the right hand
side of the road; the issue was clearly rpade in that case by
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Mr. Curry, who claimed it would bring in the question of
contributory negligence.
There was considerable discussion arid some authorities
were cited.
THE COURT: You can ask this man if he did not
admit that he ran into these men.
page 138~

MR. CARTER: Can we not ask him if he did not
admit it and plead guilty to the charge?
THE COURT: No, sir; the issues here are entirely
different than the issues in that case.
You can· ask him: Have you not admitted to a number
of people, or to one person, that you ran into these men;
and, further, didn't you admit that you carelessly and negligently ran into them; but you cannot do this by the record in the criminal suit. There is to be no reference to his
conviction in that suit.

MR. CARTER:
Court's ruling.

Plaintiff, by counsel, excepts to the

COURT AND COUNSEL RETURN TO COURT ROOM.
NIMROD WRIGHT,
a witness of lawful age, called on behalf of the defendant, after being duly sworn, testified as follows :.

Direct Esamination
BY MR. MOSS:

Q
A
Q
A

· Q·

Your name is Nimrod Wright?
Yes, sir.
How old are you?
22.
Where do you live?
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A. Craigsville.
Q On:October 17, 1936, were.·yqu working for Mr.
Daniel?
A .I worked. for W. H. Johnson.and; if. Mn Daniel,needed me,
he ·would get me in the afternoon.
I
Q. On the 17th, of October,- did . you g0 , with· Mr. Sullivan to
help Mr. Daniel's brother regarding an accidenf. that. happened at
West View?
A Yes, sir.
Q Did you go dowii ther~ with him?
A Yes, sir.
Q What. did you· do down there?
A We helped get. the fence off the car, holding on. the, truck
and getting it up in the road and brought it back! to Craigsville.
Q Was the truck you, were· driving damaged: anywhere?
A The fender got bent i,hen pulling on the truck; trying to get
it from off the bank.
Q Was there any damage to anything- ·else? ,
A . Fan came off and cut a hole in the· radiator.
Q Did you go back to Craigsville in :the· tr~k. you came down
· in?
A Yes,. sir.
Q Who was with you?
A Alphonso Jordan.
Q He is a colored man?
A Yes, sir.
Q Tell the jury whether you:drank any beeir.; and, if so, how
·
much and where?
A I drank one bottle at Jones' camp; I paid. for. three bottles
-one for Mr. Reid and one; for Alphonso Jordan and
page 1.40 ~ one· for myself.
Q Did you .buy any sandwiches-?
A. Two sandwiches at Jones' camp; and on ,our way home with
the truck I stopped :at Mr. Glass's and bought
Q Did you buy. any beer. at· Mr .. Glass's?
A No, sir, he does. not have ·any beer~
Q After you got up to Craigsville, where di you go?
I
A After we got· back and put the, truck,. w}iere:: it was placed,
we went to the show at Fordwick..
.
Q Did you drink and beer down there?
page 139~
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A

No, sir,; they do not sell beer in Ford wick.

g· Did you drink any beer in Craigsville?
A No, sir, not that night.
Q Did you drink anything else before you saw Mr. Lynn?
A No, sir.
Q Going back to Craigsville, you were not driving this truck,
as I understood it?
A Yes, sir, from the wreck.
Q Did you stop at Augusta Springs?
A Above Augusta Springs, at Mr. Glass's.
Q There is where you got two sandwiches?
A Yes, sir, and I got the sandwiches and the water.
Q That was east of Augusta Springs?
A Yes, sir.
Q Did you stop in Augusta Springs?
·
A No, sir.
Q Do you recall going through Augusta Springs?
A Yes, sir.
Q Did you feel that beer?
page 141}
A No, sir.
Q Going through Augusta Springs, or just beyond Augusta
Springs, tell the jury approximately how fast you were going?
·
A Going through Augusta Springs, I would say 25 and not
more than 30.
Q Has the scene of this accident, since the 17th of October,
1936, been pointed out to you?
A Yes, sir, because I asked.
Q Do you know where Mr. Gray's store is?
A Yes, sir.
Q Just beyond Mr. Gray's store, west of it, on the night of the
17th of October, when you were going back to Craigsville, tell the
jury the condition of the sky and the atmospheric conditions?
fa. The weather was cloudy that night and fog; you could see
around 40 feet ahead of you, and I kept the windshield wiper running on account of mist getting on the wind-shield.
Q After you passed Mr. Gray's store did you meet any automobiles?
A I passed two between Mr: Gray's and the bridge and after
I crossed the bridge I passed one.
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Q 'When you passed that car did you speed up or slow down,~
or what did you do?
·
A I slowed down and watched out of the side to keep from
coming too close to him or getting over too far; there was water on
the road, water running across the road.
Q What happened on the road!?
page 142 ~
A It splashed a litltle bit up on the front of the truck;
did not throw any on the wind-shield.
·
Q What was the truck loaded with?
A Some chains and a bar and a large harpmer on the back of
it; I know we had the hammer down there, and I brought it back
in the car.
Q That night at the point just above Mv. Gray's store, what
was the condition of the road-way itself? \Vere there any holes in
it?
A Off the road, along the shoulders, I think all the way along
that road, you could find some rough places in ,t ; I never paid particular attention to the condition of the road.
Q Did you see any gentlemen, or persons, standing on the
right of the road?
A No, sir.
Q Did you hit any one, as far as you know?
A As far as I know, we did not.
·
Q Did you stay on the hard surfaced portion of the road all
the time?
A Yes, sir.
Q Were you driving on the right hand side of the road?
A Yes, sir.
Q Were you keeping a look-out, looking it1 front of you?
A Yes, sir.
Q When you got to Craigsville, did you st~y around the garage
for awhile?
A Yes, sir.
page 143 ~
Q Then you went to Fordwick o the picture show?
A Yes, sir.
I

Cross Exa.mination

BY MR. CARTER:
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Did.you:see Mr. Huss:Hazlettthat day?
Not to my n'lemory ..
Q. You do not remember· seeing.. him?
A No,. sir.
Q Did you see Dr. Tuttle?
A That night?
Q . Where. did .you.. see·. him?
A On my way coming back from Buffala. Gap; .he: stayed be~
hind me for a while ; his lights showed on my windshield..
Q He passed you?
A Yes,. sir.
Q Did you see Mr. Palmer?
A- Yes, sir.
Q. How many bottles of beer dfoLyoutell US· you had?
A I don't remember but one.
Q. Did you see Mr. Lynn?
A, Yes,.sir.
Q . What did yoti tell him?
A I bought three and drank one.
Q Did you see Mr. Fridley at his restaurant that. day?
A I did not stop there.
Q · How many trips did ,you make to the· accident?
A Two.
.
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Q Did you see· Mr. Fridley at .his station. on the first
trip?
A No, sir, I did not stop there.
Q · You .are- sure of that?
A Yes, sir.
Q · When you left the station here, where was the· first place
you stopped after you left the Daniel accident?
:A Jones~s Park.
Q What did you stop there for ?
A I. bought three bottles of beer.
· · Q Who -was on the: truck?
A Mr. Reid, Alphonso Jordan and myself.
Q When did Mr. Reid get out of the truck?
A When we stopped.· at J ones's Park.
Q Did you leave him there?
A No, sir.
·
Q Where did you finally leave him?
Q
A
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A
Q

At Daniel's.:.garage.
Did he go into Daniel's garage with you?
A Yes, sir.
Q That was the first trip?
A Yes, sir.
Q You stopped at the·Buffalo Park (Jonefs<P.ark) on the first
trip and you -stopped ori the second one?
A No, .sir.
Q Are you sure? pidn't you stop on the second trip ?i
A No, sir.·
Q Was Mr. Reid with ym1 on- the second trip?
A No, sir.
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Q What time was the first trip?!
A I don't know exactly.
Q What time, about?
A :I think in the af ter,noon, around 6 :00 o'clock.
Q That was when you were coming back from the first trip?
A Yes, sir.
Q That ·was about 6 :00 o'clock?
· A I don't know for sure; I am telling y0u as ·near as· I <!an.
·Q I want it as near as yoit can; I don't want ;any ins<l>lence
from you.
1

I

MR. MOSS: ·We object to ·cpunsel~s manner of
speaking to the witness; we do not think he has-shown-any
·signs ,of ins0lence, hut is answering the questi©ns as best
he can:
Q What time did you leave the Daniel accident on the first trip?
A I don't know for sure.
Q About what time?
A About 6:00.
Q What time did you get to Craigsville?
A I don't know.
Q About what time?
A Maybe a quarter to 8 :00.
Q That was on the first trip?
A It could be; I don't. know.
page 146~THE COURT:
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Q Was that the first trip or the second trip ?
A

The first trip.·

MR. CARTER:

Q How long did you stay in Craigsville?
A After we took the car off the wrecking crane, Mr. Reid and
Alphonso went straight back and Mr. Sullivan and I went back after
that.
Q Some time after 8 :00?
A I would not say so.
Q After 7 :00?
A I don't know.
Q Between 7 :00 and 8 :00?
A I don't know.
Q What time did you get back down there, to the Daniel accident?
A With the last truck?
Q The second trip you made to the Daniel accident?
A Probably 9 :30 or later; I don't know.
Q That is when you got back to the Daniel accident the second
time?
A Yes, sir.
Q What time did you get back to Craigsville from that trip, the
~econd trip?
A Well, if you don't know, that is telling you nothing.
Q Tell me what you do know?
A I don't know; I would not have the least idea.
Q You have not the least idea what time you did get back
there?
A No, sir.
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Q \iVhat time did you get back to Craigsville from the last
trip?
A 9 :30 or later; I don't know for sure.
Q What time did the picture show start?
A 7:00.
Q The last show?
A I don't know.
Q Did you go to the first or the last show?
A I don't know.

i
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Q When you came from the Daniel acciderit the first time, was
that before or after you had injured your truck?
A We took the truck, the truck.that got injured, we took that
the last trip.
Q You did not go in that truck the first time·?
A No, sir.
Q The injured truck was the one you had on the last trip?
A The last trip.
Q It was on the last trip that Dr. Tuttle passed you?
A Yes, sir.
Q Your idea is that was between 8 :00 and 9 :00 o'clock?
A It might be, because I don't know for sure.
Q What time did you leave Craigsville on the first trip?
1

MR. MOSS: The question is objected to; he has
stated he did not know.
··•
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Q
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. .

-

I don't know for sure.
Can you come within an hour or two of it?
No, sir.

THE COURT:

' Q When you first came down to \,Vest View to the Daniel
wreck, what time was it?
I}. It was early, before dark.

MR. CARTER:
Q You did not stop at Mr. Fridley's filling station?
A No, sir; I did not.
Q You did not stop there?
A No, sir.
Q When you got to the Daniel accident, how long did you
stay there the first trip?
A We stayed until we had got the car strai ht, so we could get
it up on the crane and we brought it in.
Q You then think, when you got back to Craigsville, you think
it was something after 8 :00?
A I don't knov,.

N1MR00 vVR1GHT

Q Gan ·you come within.an ·hour of that?
A I don't know.
Q ·which trip was it you met the car on the road?
.
A I met cars all the time; that last trip I made, at the culvert,
[ met two cars on this side, and one when I crossed.
Q That was the second trip?
A :Y:es,· sir.
Q You remember that very well?
A Yes, ·sir.
Q There is no question about that?
page 149 ~
A I · know what I am talking ·about.
,
Q You-say you do not,.know anything about ,hitting
these men?
A No, sir.
.
Q · Have you· ever ,admitted that you did hit these men?
MR. MOSS: The question is objected to; you must
ask him to state ·where, .when arid· to whom.
MR. CARTER:

Q 1n· this Court House, at some recent term of-this Court;more
than 18 months ago, at the bar of this Court, to his Honor?
MR. MOSS: That is objectea -to;· it· is··iml!)roper. We
ask it be stricken our.
THE COURT: The objection is sustained; the question is ruled out, and the jury will not consider it.
MR. CARTER:, Plaintiff, ·by counsel,- excepts to the
Court's ruling.

·_Q .Yott deny ever having. admitted that you hit-these men?
A I never told any one ; I told every ome, if: I hit them, I ·did
. not:-know. it.
Q Why did you tell Mr.· Bob Lynn that you felt your tn.1ck
A He asked me and I said if you pass a car on that
page 150 ~ road anywhere, you are bound to have a ·bump. If you
hump up?
· i : LJ ?:fl~.
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drove it as much as J. have you d9n"t pay no attention to a

bump.
Q Did you:tell;Mr. B@b Lynnyouhad felt;an unusual bump?
'
·
A Not to my memory.
..Q Have you ever been convicted of a ·felony , and served a
term ·in. the penitentiary ?
MR. MOSS:

The :question is objected to.

THE COURT:

The objection is overruled.

MR. MOSS: Defendant, by cci1:1nsel,. excepts to the
ruling of the Court.
A Yes, sir.
Q How fong did you serve? ·

MR. MOSS: The question is objected to.
THE COURT: The objection. i~ sustained.
I

MR. CARTER:

Q Was the wind-shield on that truck in the same condition the
day of this accident as it had been .f@r several.weeks or, days?
A I don't drive- the-truck;: Ijust ~drove it that· night.
Q Did you notice anything peculiar about it?
page 151 ~
A No, sir, only vapor and stuff in front of it.
Q How far did it extend ?
A Extended up enough for you not to ,see too . far down the
-road.
Q How far up did it extend?
A I don't know; I was just watching down the road.
Q I am talking about the discoloration on re wind.;shield ; I ~am
talkJng about the condition of the wind-shield itself: Was there
cqiything· peculiar· about that?
A If it was, I · would not know. @n acco · r.tt of · vapor en the
wind-shield .
. Q Did ycm notice ..anything .stral;lge about it when you went
back in the day time?
I

I
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A

I could see all right in the day time.

Q Where did you run into fog?
A The further we went towards Craigsville the worse it got.
Q Where did you run into it?
A Enough to pay attention to it was just below Mr. Glass's I
believe, above Augusta Springs, commenced to get heavy so I paid
~ttention to it.
Q That was on the other side of North Mountain?
A Yes, sir.
Q How far on the other side of North Mountain?
A I don't know.
Q Estimate it?
A I have not got any idea.
Q How far from Augusta Springs to Craigsville?
A They say 4 or 5 miles; I don't know.
page 152 ~
Q Where did you pass the towing car going back?
A I did not run around it at all, until after we got to Craigsville. Mr. Sullivan and Mr. Reid in the wrecker together, and Mr.
Sullivan went around the new road, and I come right straight into
Craigsville, because he had to stop over there and let Mr. Reid out.
Q Who got in there first?
A After I pulled in the. truck and got out, he came in.
Q You got there first?
A Yes, sir.
Q Where did he pass you?
A At Mr. Glass's filling station.
THE COURT:

Q Where is that?
A This side of Augusta Springs; I was putting water in the
radiator; I was sitting still there.
MR. CARTER:

Q Did you see any one else on the road at Augusta Springs.?
A I think I seen a couple of people up about Swisher's store.
Q You saw them along the road?
A Standing right in front of the store; I think I seen one or two
people standing there.
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Q
A
.Q
A

On this second trip, was it?
Yes, sir.
vyas it raining then?
A little sprinkling; mist, to get on the wind-shield.
Q You saw them standing there?
A Yes, sir, in front of the store.
page 1623/i ~
Q Didn't you tell Mr. Lynn that you had drunk
four bottles of beer and that you felt it?
A Not to my memory, I did not.
Q Do you deny it?
A Not to my memory.
MR. MOSS: We object to the repetition of the
question; ·he says he does not remembbr it.
THE COURT: When he says he cannot remember
it, that is all he can say; if a man says: "I do not remember"; you cannot say he does remember.
I

i

MR. CARTER: Then, he does not deny it?
THE COURT:
remember it.

m

That is all he can say; he does not

Witness leaves the stand.
ALPHONSO WRIGHT,
another witness of lawful age, called on behalfl of th~ ·Defendant,
after being duly sworn, testified as follows:
I

I

I

Direct E.mmination
BY MR. MOSS:

Q
A
Q

Where do you live now?
Fordwick.
Where were you living in October, 193 ?
,
A Fordwick.
page 153 ~
Q In October, 1936, did you wor for Mr. Daniel?

ALHPONSO WRIGHT

Q
A
Q

A No, sir.
Did you lo go Mr. Daniel's wreck?
\Tes, sir.
.
Were yo.u w0rking for him at that time, ·or· just ·happen to

go?
A I just happened to went.
Q Are you working for· Mr. Daniel -now?
A No, sir.
Q Where are you working?
A Nowhere.
Q Were you with Nimrod when -he -drove 1:he truck back to
Craigsville, after you had completed what you had to do in connection
,vith ·.1\1 r.; Daniel's wreck?
A \Tes, sir.
Q Where did you stop going back?
A · The only place I remember stopping was··Mr. George Glass's.
Q ·What did. you stop there for?
A Got some sandwiches.
Q That night, earlier, or in the afternoon, did you drink any
beer; and, if so, where and who bought it?
A On the way back from the first wreck, we stopped at Mr.
Jones'-s camp ·and got three bottles of :beer.
Q Who was with yoti?
A Nim Wright and Mr. Reid and myself.
Q ·was that on thdirsttrip back?
A \Tes, sir.
Q Who ·bought the·beer?
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A Nim bought the beer; Nim asked for the beer, and
h-e·was going to pay for it and he ·did ·not ·have no change :and I paid
for it.
Q . Did you buy any sandwiches?
A Some chicken sandwiches.
Q Did you and Nimrod Wright that afternoon or night drink
any more beer?
·
A No, sir.
Q Did you stop that afternoon·or the early part ·of the evening
at Mr. Fridley's place of business?
A I did.
Q Who was with you?
A Mr. Reid.
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Q
A
Q
A
Q
A
Q
driving
A

j

Was Nimrod Wright with you?
No, sir.
What did you stop for?
Two packages of cigarettes.
Did you buy them?
I bought mine and he· bought his~
.
On this last trip back to Craigsville, 'tmrod Wright was
the truck ?
Yes, sir.
Q.:- Do you remember going.· through Aug:ustf Springs?
A Yes, sir.
Q.- Who was in the car on the last trip.back to Craigsville?
A Nobody but Nim and myself.
Q · Nimrod was- driving?
A Yes, sir.
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Q What w·as the condition of the:·weather when you
passed through ·Augusta Springs- and.·just; beyond there?
A The weather was pretty bad.
Q What do you mean by that?
A Kind of raining slowly.
Q Vvas it foggy?
A Yes, sir.
Q What was the atmospheric conditi0ns? q0 you know what
atmospheric conditions means?
A· Th·ey were pretty bad.
Q, In what way?
A It was raining slightly on the wind-shield! at}d kind of har<l
of seeing.
Q Did this truck. meet with any accident, or· strike: any people
on the road?
A I don't know whether we met any cars-or .,not; I most know
1
we did not hit any people.
1
Q Can you tell the jury the condition, of the foad. up there just
west of Augusta Springs with reference to what . as on ,it or anything.?
.
A Water.
·
· Q What was loaded on the truck?
A Nothing. I think we ·had a· bar and chai~ in it; I think; . 1
don't remember.
Q Were there any'- holes in. the: road?.
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A
Q
ledge?
A

Yes, sir.
How fast was the truck going, to the best of your know~
Around 30 or 35.
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Cross E.mmination

BY MR. CARTER:

Q Let us get these trips straightened out. When I say the
Daniel accident, I am talking about the accident out there the other
side ·of West View. Were you at the scene of that accident twice?
A I were.
Q I want to start from Craigsville and find out about the first
trip: What thne did you leave there?
A I don't remember.
Q What time of day was it, evening or morning?
A It was evening.
Q What time was it?
A I don't know.
Q Were you drinking then ?
A No, sir.
Q Had you had anything to drink?
A No, sir.
Q You don't know whether it was 2 :00 or 4 :00 o'clock?
A It was in the evening; I don't know what time it was.
Q How did you go on the first trip?
A ·with Mr. Reid on the wrecker.
Q Did Nimrod Wright go on that trip?
A Yes, sir.
Q How did he go?
A With us.
Q Three in the wrecker?
A Yes, sir.
Q When you got to the Daniel accident, how long did you stay
there?
A I don't know.
Q An hour or more?
page 157 ~
A I will not say; I don't know.
Q Were you drinking fLnything up there ?
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A No, sir.
Q D"id you have anything to 1 drin~ between the time you left
Craigsville until you got up there?
'
.
A No, sir.
Q Did you see Russ Hazlett ?
A No, sir.
Q What time did you leave the scene of tlie Daniel accident?
A I don't know.
Q Was it dark or not?
A When we left with the first car it was not dark.
Q Was it S :00 o'clock?
A I don't know.
Q 6 :00 o'clock?
A I don't know.
Q What time did you get back to Craigsville?
A I don't know.
Q Was it dark then?
A No, sir.
Q It was not dark when you got to Craigsville?
A No, sir.
Q It was not as late as 8 :00?
A I don't know.
Q As 7:00?
A I don't know.
Coming back on the first trip, whe~e did you stop?
A Stopped at Jones's.
page 158~
Q Are J ones's and Buffalo Park ithe same place?
A Yes, sir.
Q A colored dance hall and restaurant ?
A Yes, sir.
Q How long did you stay there?
A About 15 minutes.
Q What did you get there?
A Three bottles of beer.
Q And there were three of you?
A Yes, sir.
Q Who was the third one, beside you and Nim?
A Mr. Reid.
Q How long did you stay in Craigsville before you started back
on the second trip?

ALHPONSO ·WRIGH.T.

A

Not very long.

Q. · How did you·.go back on, the, second trip:-?
A Mr. Reid and myseif on the~·wrecker:-and Nim and-Mr~ Sul.;
livan in the other truck.
Q When was it t~at you and. Wright. concluded to go to the
picture show, after the first trip or the second?
A' After·everything was.-over and'w:e.hruLgotten,both cars in.
Q Were you paid for these trips?
A No, sir.
Q V{ as·· Wright paid that you· know. of? ·
A I don't know.
Q On the second trip, where did you stop,on.the:·way to West
View?
A Stopped a.t Mr. Fridley's.
Q· You and who?
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A Mr. Reid.
Q Who got back to the _scene of the: Daniel ·accident:first~ you
or Wright?
A I disremember· which .one: got: back first.
Q Which one left Craigsville first?
A I don't remember.
Q When you got pack to the scene of the.·Daniel·accident the
second time was it dark?
A No, sir.
Q· How long did you stay. there, that ·time:?
A I don't know.
Q Was it· dark when you left there:?
A Yes, sir.
·Q Did you see Dr. Tuttle:?:
A No, sir.
Q Did you see Mr. J. R Daniel?.
A No, sir.
Q . And you went back on the tn.rok? ·
A Yes, sir.
, Q Who left the scene of' the Daniel: aaoident first, the truck or
the wrecker?
A We put. the wrecker to the truck, that was -wrecked; and then
we put the truck we was in to the wrecker and started! pulling ·and it
.. b,oke. loose; and we went on;. and we stopped:atiMr: George. Glass's.
Q Where was that?
1
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A

Just up above Augusta Springs, just a little piece.,
Q This side of Augusta Springs1?
page 160 ~
A Yes, sir.
Q I presume the chain . you had in the truck . tied
something else to your truck and that broke and you kept on going?
· A Yes, sir.
.
Q Did you stop at Buffalo Park, going bad~ the, -sec_ond t.ime?
A No, sir.
i
Q When did it begin to get rainy?
A It started when. we were sitting up there at Mr. Glass's;
started to, started to be misty, just a little bit.
Q Which, rain or mist?
A Mist.
Q · It was not raining?
A No, sir.
Q You did not require the wind-shield wiper}
A I don't know whether he did or not.
Q Did you stop anywhere else between ·Mr. Glass'.s: and Craigsville?
A No, sir.
Q While at Glass's, did the wrecker pass?
A Yes, sir.
Q How long did you stay at Glass's after the.wrecker passed?
A Not very long.
Q What doing there?
A Getting some sandwiches.
,
Q How long had you been there before the wrecker passed?
A I will not say; I don't know.
Q How far is Mr. Glass's place from Buffalo Gap?
A I would say about 6 or 7 miles;.
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Q I mean from Buffalo Park?
A 6 or 7 miles.
Q You were in at Mr. Glass's and had other sandwiches?
A We were sitting ·in the truck and they bl·o.ught them out to
I

1

1

1

us.

Q Had he brought them out_ when the wrec er passed?
I do not think so.

A
Q
A
Q

Then you ate the sandwiches ?
Yes, sir.
Did you drink anythi~g there?

·
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A

No, sir.
Did you have any whiskey in that truck?
A No, sir.
·
Q Did you have any whiskey that day?
A No, sir.
Q Did you get anything beside beer at Buffalo Park?
A No, sir.
Q I suppose you ate your sandwiches reasonably quickly, and
promptly, did you not, after you got them?
..A We ate right; we did not force them down any faster than
you would eat.
Q You did not hurry?
A No, sir.
Q You ate them like you would eat your meals at home?
A Yes, sir.
Q Did you fill up the truck with water?
A Yes, sir .
. Q Before you ate the sandwiches, or after?
A I don't know for sure.
Q The radiator was leaking?
page 162 ~
A Yes, sir.
Q The chances are you filled the radiator just a'.s he was le=iving? Would not that be natural?
A I don't know; I will not say.
Q You left Glass's station after eating the sandwiches and went
to Craigsville?
·
A Yes, sir.
Q Who got to Craigs\'ille first?
A The wrecker got there just a little bit before we did.
Q Who actually dro\'e into the garage first?
A I saw the wrecker when we was coming up_ the road; I sa,v
the wrecker going across the track.
Q How far were you from the wrecker?
A About 300 feet.'
Q You ,vent in the old way?
A . Yes,· sir.·
Q You turned to your left on a hill before you got into Craigsville?·
A Yes, sir.
Q Were you asleep on ~tha~.:triP.?

Q
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A I was practical~y asleep from where the fLCCident happened at
till we got to Mr. Glass's.

Re-Direct Examination
BY MR. MOSS:

Q

1 ·

Do you mean the N. A. Daniel accident i at West View?
'
A Yes, sir.
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Re-Cross Examination

BY Ml{. CARTER:

Q Did you tell either Mr. Lynn or Mr. P(;llmer that you were
asleep all the way ?
A No, sir.
Q You did not do that?
A No, sir.
Q Did you tell Mr. Lynn or Mr. Palmer that you felt a little
bump up of the car ?
A I told them that but I did not name any particular place. They
asked me did I feel any bumps, and I told them, ;yes; I did not name
any particular place.
·
Q . Do you know any particular place where; you met any lights?
A · No, sir.
Witness leaves the stand.

J.

F. DANIEL,

a witness of lawful age, called in his own beh~lf, after being duly
sworn, testified as follows :

Direct E.raniinatiou

BY MR. TIMBERLAKE:
Q You are one of the members of the partnership, the defendants in this ~uit?
A

Yes, sir.
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Q You and your brother and your father compose· the partnership?
A Yes, sir.
Q Did you come from Staunton, or go from Staunton to Craigsville on the night of October 17, 1936?
A Yes, sir.
page 164 ~
Q With whom were you travelling?
A Dr. Tuttle.
Q Where had you been?
A To the King's Daughters' Hospital to see about my b'rother.
Q What time did you leave Staunton?
A It was dark.
Q Whose car were you travelling in?
A- Dr. Tuttle's.
Q Who was driving?
A Dr. Tuttle.
.
Q Do you recall passing the truck, which you afterwards learned
was driven by Nimrod \\'right from the scene of your brother's accident to Craigsville?
A Yes, sir.
Q Where did you pass it ?
A He pulled over to the right side of the road and let us· hy,
right aft€r we got past the little bridge at Thompson's filling station,
b~uween the bridge and Neff's orchard and Tompson's filling station .
.Q How long had you followed the truck?
A .We ran _up l?ack of the truck right where the quarry is on the
Brown place; the truck at that time was tied on the wrecking truck.
Q Then what developed?
A The rope between them broke and the truck started out and
pulled around the wrecking truck.
Q Y qu kept behind. him to the Thompson filling station?
page 165 ~
A Not quite and we got up with him just across the
bridge and the truck pulled to the side and went by.
Q At what speed was the truck travelling when you were following it?
A We were not travelling very fast; the way I was feeling-Q Did Dr. Tuttle have any difficulty passing the truck?
A When we followed along behind the truck,. the truck was
,
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wobbling on the road, and he did not try to·pass until the truck·pulled
over and mighty near stopped.
·
Q Did he blow his horn?
A No, sir, he never did blow his horn.
Q How close behind the truck did you follJw it on this str~tch?
A 75 or 100 feet.
· 'Q Were the lights of your car shining 0111 the wind-shield of
the truck?
!
A Shining on the back of the truck.
Q You proceeded on west to Craigsville? !
A Yes, sir.
Q Do you recaH going through Augusta Springs?
A Yes, sir.
Q Do you recall the stretch of· road just west of Augusta
Springs, where it is claimed these people were st11uck and killed?
A I remember we went through because there was water all
over the road.
Q What was the ·weather and- atmospheric: conditions?
A A dark, cloudy night and kind of foggy and misty;
pag~ 166 ~ just a bad night, that· is all.
Q Was the visibility poor?
A It seemed to me it was right poor. On the side I was on
there was no wind shield wiper.
Q Did you reach Craigsville hefore the truck that Nimrod was
driving got there ?
A 'Yes, sir.
Q Did you see it come in?
A I was working on Mr. Palmer's trudk when that truck
came m.
Q :Did you notice anything unusual in tqe manner in which
it came in; whether travelling in good mechanical shape or otherwise?
A When it came in the steam was flying out of it and I mentioned: "The truck is awfully· hot," and he said the fan had gone
through the radiato·r.
Q Did Nimrod assist you in fixing the Pain er lights?
A Yes, sir. Mr. Palmer said he was goit to the wreck and
Nimrod asked me: "Let us go and see who had a wreck."
Q Was Mr. O'Neil there when talking to Nimrod Wright?
A Yes, sir.
Q That was immediately after Nimrod came in?

l
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· A Mr. O'Neil and I were talking in the office when Mr. Palmer
called me and I went over there.
Q Did you observe and see Nimrod \Vright at close range?
A I went to the supply store and Nim and Mr. O'Neil were over
there and we sat there and talked.
page 167 ~
Q You talked when working on the palmer lights?
A Yes, sir.
·
Q Did you notice any signs of his being intoxicated?
A I did not notice it.
Q You did not see any ?
A No, sir.
Q Did he appear to be excited o·r upset?
A Not a bit in the world.
· Q. And-he tried to get you to go and see where this wreck was?
A · While fixing the lights a man came and told Mr. Palmer
about the wreck.
Q And Nimrod suggested to you that you go and see about
the wreck?
· · · A' Yes, sir.

Cross E.mmi11atio11
BY MR. CARTER:
..

: .

Q You had an unfortunate occurrence that day in the family?
A Yes, sir.
Q How far behind the truck did you and Dr. Tuttle follow it?
A About 75 or 100 feet back of it.
Q For a distance of how long?
A From Brown's quarry to just the other side of the bridge
at Neff' s orchard.
Q How far is that?
A I would say 1 Yi miles; I just do not know how far.
Q
Had you or Dr. Tuttle had a drink?
page 168~
A He may have; I had not.
· · · ··g Did you notice anything on him? ,
A No, sir.
· Q Tell the jurors what truck was wobbling?
A The truck that Nimrod Wright was driving.
Q How long had you been at Craigsville before Nimrod got in?

I
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A Just roughly estimating, I would say !maybe "30 minutes,
maybe not that long.
Q · How fast were you travelling?
A We did not travel at such a high rate of ;speed; I don't 1mow
how fast he was driving.
Q When he got there the water had run out?
A The steam was coming out of the truck bngine.
Q Are you positive about Nimrod Wright doing any work on
Mr. Palmer's lights?
A Yes, sir. I was working on Mr. Palmeris truck, and - - came and tolcr Mr. Palmer about the wreck, and Nimrod \Vright
came in and I said: "Wright, come help me fix the lights," and he
went around and put the head light lense on while I put the fuse in.
Q When was the next time you saw Nimrod· \i\Tright after
that night?
A 6 months, I reckon.
Q You did not see him any more after that night for stx
months?
A No, sir.
Q Where did you see him then?
A Right here.
Q
Where?
page 169 ~
A Right in this court room.
Q Did yoll hear Nimrod Wright admit t11at he had hit these
·, ·
men in this court room?
A I heard his lawyer admit it.
MR. TIMBERLAKE : This question is objected to.
!

i

I

THE COURT:
i

Q Did you hear Nimrod Wright say ·anyt~ing about this matter; and, if so, who was he talking to?
A To you, I suppose, and the lawyer said "guilty."
THE COURT: The objection is ustained.
MR. CARTER: Plaintiff, by co nsel, excepts to the
ruling of the Court.

· Re-Direct Examination
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BY MR. TIMBERLAKE:

Q Did you hear Nimrod Wright ·admit that ·he struck these
people,. or did he say he did not?
A He always told me that if he did, he did not know·it ;·he has
never admitted it. I got after him that night.

MR. CARTEH: The answer is ohjected to as. a selfserving declaration.
THE COURT: The objection is over~uled.
page 170~

MR. CARTER: Plaintiff, hy counsel, excepts to the
ruling of the court.

A And I asked him if he hit anything in Augusta Springs after
: they accused my truck of doing it.

MR. TIMBERLAKE:
Q I will ask you if you ever heard Nimrod \V right admit that
he had struck these people?
A No; sir; he never has admitted it to me.
Q You say on every occasion it has· been discussed he has said
if he did hit them, he did not know about it?·
A That is what he always told me.
Q You never heard him tell any one otherwise in your presence,
in this court room, or anywhere else?
A ~n my presence, I ha\'e never heard him say it.
\iVitness leaves the stand.
MR. MOSS: Defendant rests his case.
page 171 ~

IN CHAMBERS

MR MOSS: \Ve· move the Court to strike out the evidence of
the plaintiff, on the ground, first, that the evidence fails to show
primary negligence on the part of the defendant, which we do not
wish to argue; and, second, upon the ·ground that the evidence un~
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questionably shows that the deceased was guilty of contributory negligence as a matter oflaw, and that it is not a qu;estion of fact for the
jury. This ground we urge and insist upon; an~, in support of it, I
wish to read to you the testimony of Ross Miller:and of Robert Lynn,
which .we ·have had copied, and to quote you jtthorities in suppor.t
of our contention.
-

!

This testimony wa~ read to the Cofrt a~1? was discussed
by the Court and opposmg counsel. Authonttes were quoted
by counsel for plaintiff and by defendant, in support of their
contenti9ns; and, in concluding his mot~on, Mr. Ross said:
MR. MOSS: If your Honor pleases, we submit this motion to
you, confident that this case is one not only of ordinary negligence on
the part of the plaintiff, but one of gross neglig~nce, and, because of
the climatic conditions, it would not justify an instruction on the
"last clear chance," and to give it would be err<;>r, in our judgment.
You are not dealing here with a confli~t of testimony; but,
page li2 ~ for the purposes of this motion, with Ross Miller's testimony, because he was the only person who was capable of
testifying as to what was done immediately before or after the accident, and the plaintiff's case cannot rise any higher than he himself
makes it.
,
We submit seriously. and confidently that the .evidence of plaintiff
should be stricken out because we believe that if, a ,·erdict should be
.given for the plaintiff you would have to set it aside.
1

At the conclusion of Mr. Carter's argument, the Court
took the motion under advisement, and recess was taken, for
lunch.
IN THE COURT H.OOM AT 2 :O?i P. M.
THE COURT: Gentlemen of th~ jury, I have prepared a brief memorandum, which I wjl now read to you :

OPINION OF THE COUR]
The Plaintiff's intestate, with two companions, was walking down
the state high,\·ay from Augusta Springs towards Craigsville. These
parties were walking on the right hand side of the road. It was a
dark and misty night. After they had gotten some distance from

•
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Augusta Springs, the little boy, one of the companions of the plaintiff's
intestate, said to his companions: "Here comes a car." The three men
then walked to the right hand edge of the hard surface of the road
and stood there, with their hacks towards the center of
page 173} the road. At this point in the road there was a drain on the
shoulder of the road, and a ,vire fence, the wire fence was
some three or four feet from the edge of the hard surface. On this
night, as it had been raining that afternoon, and it was cloudy and
misty at this point, there was water standin·g on the hard surf ace of
the road and also in this drain. The complainant in this case is claiming that the facts would justify an instruction on the last clear chance
·
doctrine.
As the three parties above mentioned were situated, as above
·stated, the defendant's truck, driven by Nimrod \i\l right, was the autpmobile referred to hy the little boy. This truck was approaching these
parties on the right hand side of the road. The question would come
then, in considering the last clear chance, if the driver of the truck saw,
or by the exercise of reasonable care, could have seen, the situation,
what would he have observed? He would have ·observed these three
men, standing on the hard surface in water, which was upon the hard
surface, and there was a ditch between them and the fence. The driver
would have observed that there , vas a fence some 3 or 4 feet from the
edge of the hard surface. He could not have known that there was a
ditch there at all, because the water was standing on the hard surface
and also in the ditch. The three men above mentioned, one of whom
was the plaintiff's intestate, were not oblivious of the approaching
truck, nor were they in a position that they could not have avoided the
accident by stepping over into this ditch which had water in
page 174}it. Of course, if they had stepped into the ditch, they would
have gotten their feet much wetter than they were in standing on the hard surface. So, the approaching driver of the truck had
nothing to indicate to his mind that the three men were oblivious of
the approaching danger and peril; nor did he have anything to indicate
that 'they were in a position that they might not obviate any danger by
stepping over to the right side of the road to the fonce; or against the·
fence, or in the ditch. If they had done this, the accident would have
been obviated, though the men might have gotten their feet somewhat
,vetter.
Justice Holt in the case of Paytes v. Dmis, 156 Va., at page 236,
quoting, with appro_val, the _opinion of the Court in Green v. Ruffin,
said:
1

I

I
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"It is the well established rule of lcpv in Virginia in the
application of the doctrine of the last clear chance that,
seeing a person in the apparent possession of all his faculties
with back turned to an approaching vbhicle, or with head
bowed or turned away, approaching the track of the vehicle,
with no superadded circumstances or I evidence of unconsciousness of peril, does not impose U}lOll the operator of
the vehicle the duty of prevision ; he has the right to assume
that a normal person in a situation requiring the exercise
of prudence will use his faculties in :time to prevent his
injury. That is the course of human experience."
The. opinion of the Court in this case, delivered by Justice Holt,
is very helpful in the determination of this case. Reference should also
be made to the discussion of Justice Eppes, in the case of Barnes v.
Ash1.oortli, 154 Virginia, at page 218, where he discusses the principles
underlying the doctrine of last clear chance. A ~ery helpful opinion
is that of Chief Justice Prentis, in the case of Saunders v. Temple,
154 Va., 714.
If we go out of Virgini~ for authorities, the New York
page 175 ~
case of Syl'l.'ia v. Eyth, found in N. '{. Supplement 259, at
page 85, is also very helpful.
Upon all of the authorities and the facts c011sidered in this case,
the Court is of the opinion that the evidence of tHe plaintiff will have
to be stricken out.
Gentlemen of the jury, I have read to you that opinion, so that
you will know the views of the court that the evidence of the plaintiff
is stricken out, and you may retire to yoitr jury rpom and_ find a
verdict for the defendant.
The jury retired and after a few minutes returned to
the Court room and asked the Court what thev should do
· about the evidence for the defendant. To which the Court
replied:
·
•

I

~

THE COURT: Gentlemen of the jury, I r ad that opinion to
you, so you would understand the views of the cou t, that the evidence
of the plaintiff was stricken out. You have no vidence before you
except th<:! evidence of the defendant, and your ve diet will be for the
defendant;· you cannof find any other verdict; if you gave any other
ve"rdict, the. Co1.1rt would have to set it aside.

.,
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The jury. retired· and shortly returned into the Court
Room and delivered the following verdict:

page 17q~

\\Te, the jury, upon the issue joined, find for the defendant.

MARION A. BROW.N, Foreman.
MOTION FOR PLAINTIFF
MR. CARTEH: Plaintiff, by counsel, moves the Court to grant
suspension of this ,·erdict.

a

THE COURT: Th~ Motion will be granted if the plaintiff
enters into a s~spension bond, within five ..days, in the penalty of
$250.00.
page 177~

EXHIBIT "fyIAP"

page 178~

PLAINTIFF'S EXHIBIT NO. 1

page 179 ~

· PLAINTIFF'S EXHIBIT NO. 2

page 180~

PLAINTIFF'S EXHIBIT NO. 3

page 181 ~

PLAINTIFF'S EXHIBIT NO. 4

· page 182 ~

PLAINTIFF'S EXHIBIT NO. 5 & 6

page 183 ~

PLAINTIFF'S EXHIBIT NO. 7 & 8

. page 184~

PLAINTIFF'S EXHIBIT NO. 9

( Original letter from Dept. of Justice and 3 specimens of hair)
page 185 ~
DEFENDANT'S EXHIBIT NO. A
· page 186 ~
ATTEST: This the 2nd day of August, 1938, to
Plaintiff's Certificate No. 1, the same having been tendered
to the undersigned on the 2nd day of August, 1938, after notice to
defendant's attorneys, as required by law.
JOSEPH A. GLASGOW,
Judge of- the Circuit Court of Augusta County.
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page 187~

VERDICTAND JUDGMENT
OF THE TRIAL COURT :
(.Tune 10, 1938)

This day came again the parties by their attchrneys and the jury
sworn to try this issue on yesterday appeared in) Court· pursuant to
their adjournment, and after having folly hearf the eviden<;e, the
defendants, by counsel, moved the Court to strike rout the evidence of
the plaintiff, which motion the Court sustained, and ordered that the
evidence· of-the plaintiff be stricken out, to which ruling of the Court,
the plaintiff, by counsel, excepted, and thereupon ;i the jury· retired to
their room and after. some ·time, returned· into <!ourt and. rendered
the following verdict, to-wit: "We, the jury, upon the issue joined,
find for the defendant, signed, Marion A. Brown~ foreman"; whereupon, it is considered and ordered by the Court thf1t the plaintiff take
nothing by her notice of motion and that the def en(llants recover of the
plaintiff their costs by them in this behalf expended, and to this judg-:ment of the Court, the plaintiff, by counsel, also excepted, and: on
motion of the plaintiff, by counsel, it is ordered th~t this judgment be
suspended for the period of sixty days in order that the plaintiff
might apply to the Supreme Court of Appeals for a writ of error and
supersedeas if she he so advised, and the said plaiptiff will execute a
suspending bond in the penalty of $150.00 wit~in five· days from
this date.
page 188 ~

OPINION OF THE TRIAL COUJiT

The Plaintiff's intestate, with two companions, was walking down
the state high,vay from Augusta Springs towards Cr<;1.igsville. These
parties were walking on the right hand side of tpe road. It was a
dark and misty night. After they had gotten sdme distance from
Augusta Springs, the little hoy, one of the companiors of the plaintiff's
intestate, said to his companions: "Here comes a ca:r." The three men
then walked. to the right hand edge of the hard s~rface of the road
and .stood th.ere, with their hacks. towa.rds the _cent1r. of the road. At
this ·point in the road. there was a drain on the sh ulder of the road,
and a wire fence, the wire fence was some 3 or 4 eet from the edge
of the hard surface. On this night, as it had been raining that afternoon, and it was cloudy and misty at this point, :there was water
standing on the hard surface of· the road and .also in this drain. The
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complainant in this case is claiming that the facts would justify an
instruction on the last clear chance doctrine.
As the three parties above mentioned were situated as above
stated, the defendant's truck, driven by Nimrod Wright, was the
automobile referred to by the little boy. This truck was approaching
these parties on the right hand side of the road. The question would
come then, in considering the last clear chance, if the dri\"er of the
truck saw,. or bv the exercise of reasonable care, could have
page 189 ~seen, the situati~n, ·what would he have observed? He would
have observed these three men, standing on the hard surface
in water, which was upon the hard surface, and there was a ditch
between them and the fence. The driver would have observed that
there was a fence some 3 or 4 feet from the edge of the hard surface.
He could not have known that there was a ditch there at all, because
the water ,vas standing on the hard surface and also in the ditch. The
three men above mentioned, one of whom was the plaintiff's intestate,
were not oblivious of the approaching truck, nor were they in a
position that they could not have avoided the accident by stepping
over into this ditch which had water in it. Of cours.e, if they had
stepped into this ditch, they would have gotten their·feet much wetter
than they were in standing on the hard surface.· So, the approaching
driver of the truck had nothing to indicate to his mind that the three
men were oblivious of the approaching danger and peril; nor did he
have anything to indicate that they were in a position that they might
not obviate any danger by stepping over to the right side of the road
to the fence, or against the fence, or in the ditch. If they had done
this, the accident would have been obviated, though the men might
have gotten their feet somewhat wetter.
Justite -Holt in the case of Paytes v. Da!;:is, 156 Va., at page 236,
quoting, with approval, the opinion of the Court in Green v. Ruffin,
said:
page 190 ~

"It is the well established rule of law in Virginia in the
application of the doctrine of the last clear chance that,
seeing a person in the apparent possession of all his faculties
with back turned to an approaching vehicle, or with head
bowed or turned away, approaching the track of the vehicle,
with no superadded circumstances or evidence of unconsciousness of peril, does not impose upon the operator of the
vehicle the duty of prevision ; he has the right to assµme
· that a normal person in a:situatio.n r_equi_ri,t)g.the· exer:c.ise of
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prudence will use his faculties ii1 time tQ prevent his injury.
That is the course of human experience;"
I

The opinion of the Court in this case, delivered by Justice Holt,
is very helpful in the determination of this case. ~efer~nce should also
be made to this discussion of Justice Eppes, in tfue case of Barnes v.
As/n.c,ort/z., 154 Virginia, at page 218, where he diJcusses the principles
underlying the doctrine of last clear chance. A yery helpful opinion
is that of Chief Justice Prentis, in the cae of Samtders v. Temple, 154
Va., 714.
If we go out of Virginia for authorities, th~ New York case of
S:yl'i'ia v. Eyth, found in N. Y. Supplement 259,: at page 85, is also
very helpful.
Upon all of the authorities and the facts considered in this case,
the Court .is of the opinion that the evidence of the· plaintiff will have
to be stricken out.
JOS. A. GLASGOW, Judge.
page 191 ~State of Virginia,.
County of Augusta, to-wit :
I, Harry Burnett, Clerk of the Circuit Cou~t ~f Augusta County,
Virginia, do certify that the foregoing is a true transcript of the
record and proceedings of said Court in the qause of Carrie B.
Gregory, Administratrix of the Estate of Jamd, F. Gregory, Deceased v. B. R. Daniel, N. A. Daniel, and J. F.· Daniel, partners, trading under the firm name and style of Daniel Motor Company as the
same appears on file and record in the Clerk's Offibe of said Court. I
further certify that it has been made to appear to me that the notice
required by law of the intention of the plaintiff, carrie B. Gregory,
.Administratrix of the Estate of James F. Gregory i1 Deceased, to apply
for this transcript for the purpose of appeal has. been given to the
~ftorn~y of record for the de~endants in said causet ·
:.· Given under m yhand this 29th clay of July, 1 38.
HARRY BUR ETT, Clerk.
Fee for transcript-$12.50.
A Copy, Teste: 1VI. B. \VA TTS, Clerk.
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