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IN 'l'HE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2349
JULIAN CARROLL THORNTON,

versus
CA.THERINE M. DOWNES, ADMINISTRATRIX, C. T . .A.
OF THE EST.A.TE OF E. vV. MOSS, DECEASED.

PETITION FOR "\\"'RIT OF ERROR.

.To the Honorable Chief J~,stice and Justices of the Siipt·enie
Ooitrt of Appeals of Tlir_qinia:
Your petitioner, Julian Carroll Thornton, respectfully rep,.
resents that he is aggrieved by the final judgment of the Corporation Court of the City of Danville dated February 26,
1940, in which Catherine M. Downes, Administratrix, c. t. a.
of the estate of E. W. Moss, deceased, was .granted a judgment against him in the amount of Ten Thousand ($10,000.00) Dollars, a copy of which judg;ment is included in th('
transcript of the record filed herewith.
·

FACTS.
The material facts in this case are as follows: Main Street
in the City of Danvi1le runs approximately east and west.
In the approximate area where this accident took place, there ·
is a street enterinp: Main Street from the south Im own as
Holbrook Avenue, then about iorty-five feet up Main Street
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or west there is a street entering from the north known as
Holbrook Street. The latter street intersects Main at a
slight angle so that the sidewalk lines extended or projected
across Main Street would strike the southern curb of
4* Main .*Street slig-htly below or west of the southwest
corne:r:-" ·of the A. & P. Store, which is located on the
south side of Main Street. These two side streets entering
Main ·street deadencl in said street and do not run across it.
On the eastern or downtown side of Holbrook Avenue there
are two bus stops on both the south and north side of Main
Street. Between these two bus stops are two lines marked
across the street which appear on said street as if the sidewalk and curb line of Holbrook A venue on the east side were
projected across Main Street. This space is designated as
crosswalk for pedestrians and it is the only crosswalk within the area where the accident occurred. On the north side
of l\Iain Street between the intersections of Holbrook Avenue
and Main Street and HollJrook Street and Main Street is located the residence of Mrs. Eleanor H. Pritchett. Immediately across Main Street from this residence on the south
side the College Sweet Shop is located.
The accident took place on the night of December 31, 1939,
at. approximately ten thirty o'clock. At this time Julian Carroll Thornton, who will be known as the petitioner, was drivin_g- a Chevrolet Tudor Sedan, sometimes called a Coach, uptown or westward on :Main Street. He had in the car with
him a young· lady named J\fabel Wah:on, who was a friend
of his that he had been seeing on week-ends for approximately twelve months prior to the date of the accident, and
he was taking this young lady to her home, which is located
in the western part of Danville. There is a traffic signal at
the intersection of Holbrook A venue and Main Street which
had been turned off at tlle time of t11e accident, but there was
a street light burning on the north side of Main Street about
midway of the intersection of Holbrook Avenue and M:ain
. 5* Street, *and another street. light at the northwest corner
of Holbrook Street. The lights in the College Sweet
Sho1J. the A. & P: Store and Bennett's Esso Service Station
had all been turned off.
The night was clear and traffic was very scarce, in fact,
there nppeared to be only two cars in the vicinity wl1ere the
accident or.curred. one being· operated by Sam Thompson,
a neg-ro. which was proceeding east or toward downtown,
and riding· in thi~ car with him wnR another negro, Eddie
Potent. alias Bo Dillon. The other car was being operated
b:y yom petitioner. Immediately before the accident oc-
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curred the petitioner was driving at a speed around twenty
or twenty-five miles per hour: and according to his statemen.t
and the statement of Miss Watson, about the center of the
traffic lane five or six feet to the right of the center of the
street, and as he entered the intersection of Holbrook Avenue and Main Street his vision was momentarily obstructed,
or to use petitioner's expression, '' I was blinded for a split
second by the lights of the approaching car driven by Sam
Thompson'', and immediately after his vision cleared he saw
a man, whom he afterwardH ascertained to be Mr. Moss, standing· near the center of Main Street two or three feet from
the yellow line which marks the center on his right, or the
northern side of said line, and at that moment Mr. Moss
stepped back into the path of his car, striking the top of the
left front fender with his body and knocking out t11e glass of
the left front headlight. The force of the blow also dented
the hood of the car and damaged the spot lig·ht, said spot lig·ht
being located at a point where the windshield frame joins the.
body of the car. Mr. Moss was thrown or knocked forward ·
and to the left, and he came to rest in the center of the
6• street approximately six feet *below or west of t11e point
of impact with his head on the center line and his feet
extended in a no.rtherly direction or towards the home of ·
Mrs. Pritchett at an angl~ with the center of the street.
Thornton broug·ht his car to an immediate stop with the
front end within the projections of the· sidewalk lines of Hol- .
brook Street and the rear end five feet from the place in the·
street where Mr. Moss w"as ]ying, l1is head being even with
the rear wheels and l1is feet extended slightly under the car
in front of the rear wheels.
,
The other car which was proceeding east operated by Sam
Thompson was also brought to an immediate stop, and accordin~· to the evidence of t]1e four eyewitnesses,' the rear
wheels of this car were even with the spot where Mr. Moss'
he~d was 1~ ing in the street from one foot. to eightetm inches
south of same. Petitioner and Sam Thompson, alon~ with
Eddie Poteat, alias: Bo Dillon, g·ot out of their cars approximatelv at the same time and went to the assistance of the
man who had been struck. 'rhev found his bodv lving- near
the center of the street with llis ·head on the cen.ter' line, and
in an unconscious condition. He was quickly removed to the
hospital where he died as a. result of 11is injudes on the 3rd
clay of ,January, 1940. ,vhile tl1ere were some minor conflicts ill.! tl1e evidence as to the exact. place that Mr. Moss was
struck with reference to the intersections of Holbrook Avenue and Main Street and Holbrook Street and Main Str~et,
7
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all of the witnesses who saw the accident stated that it was
between the two intersections. At the point in the street
where the deceased had struck the pavement, there was a large
blood spot, which according to the testimony of Police Officer Claude H. Brown, was in the center of the street, three
steps east of the curb line of Holbrook Street and :Main
7~ if said curb line *had been extended across the street.
The two negroes in the car that was proceeding east at
the time the accident occurred seemed to be of the opinion
that there were two blood spots in the street, one large and
one small, the small blood spot being about one foot closer
to the curb line of Holbrook Street, or west of the large spot.
A map was introduced in evidence, which was made by H.
S. Peirce: Civil Engineer, and filed as Exhibit Peirce No. 1.
This map was made from measurements taken some· weeks
after the accident occurred, but the blood spots shown on
Ra.id map were identified by Mr. Peirce as having been seen
.by him on the street on January 3, 1940, or three days after
the accident. It was at that time that he made the measure-mentA locating the blood stain with reference to the cente1~
of the street and the distance from the curb line of Holbrook
Street. From an examination of this map it will be noted
that the bus stops, the crosswalks, the business houses and
residenceR heretofore mentioned, are shown. It will also
be noticed that a line is drawn strafo;ht across Main Street
from the sidewalk or property line of ·Holbrook Street to the
southern side of Main Street. This is an imaginary line and
does not. follow the angfo of the property or sidewalk line of
Holbrook Street projected across Main Street.
Accorclin~ to the testimony of Mr. Peirce, if the sidewalk
and cnrh lines of Holbrook Street are projected across Main
Street at the an~;le that Holbrook Street intersects Main, tha.t
the larp;e blood stain would be east of the eastern sidewalk
line. and the small stain would be in said line (H. S. Peirce, M.
R.. p. 49). All of the eyewitnesses testified that the blood spots
did not mark the point of impact but that Mr. l\foss was
Rtruck while near tl1e ceuter of the street at a point from six
to ten feet east of tl1e said blood spots and *was knocked
8"" :forward or down tl1e street bv the force of the impart.
The witnesses for the nlnintiff did not at.tempt to point
out on the map the point that they saw Mr. Moss standing
in the street before he was struck. However~ the petitioner
and Miss Mabel vYatson pointed. 011t on the map the point
t.hat he was standin!t at the time tlrnt he was struck and also
the approximate point that th:e automol>ile in which petitioner was rirling was at the time they first saw ]\fr. Moss.
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Petitioner made the mark X shown on the map and in.dicated
that this was the point that Mr. Moss was standing when he
wns struck. He made another mark to show the approximate position of his car when he first saw Mr. Moss standing
in the street, which he said was five or six feet from the center line of the said street. According to the map made by
H. S. Peirce, the distance from the eastern projection of the
sidewalk lines of Holbrook Street to the western projection
of the sidewalk line of Holbrook Avenue is forty-two and
one-half feet. It is eight and four-tenths feet from the eastern sidewalk line of Holbrook ,street to curb line.
Mr. Moss was struck according to the evidence of Sam
Thompson, the plaintiff's witness who attempted to give the
measurement in feet, at a point seventeen feet east of the
sidewalk line of Holbrook Street projected ( Sam Thompson,
M. R., p. 69).
The deceased was employed by E. A. Jones, who operates
the Jones Pharmacy at Schoolfield. He was a man sixtyfive years of age, earning approximately One Hundred and
Forty Dollars a month. On the night that the accident occurred he worked with Mr. Jones until ten-fifteen when he
left Schoolfield riding ·with Mr. Jones in his car, and went
to the postoffice in Danville, and was brought back towards
Schoolfield and let out of the car just west of the bus stop on
the north side of Main Street in front of the home of
·9* }.;frs. Eleanor H. Pritchett. This point, *according to the
testimony of Mr. Jones, was the place that he usually let
Mr. Moss out to cross ]\fain.! Street as he lived with lVIrs. Burt.on, whose home is located on the west side of Holbrook Avenue one block south of the corner of Holbrook Avenue and
1\fain. No one saw the deceased when he started across the
street. but according to the testimony of Eddie Poteat, alias
Ro Dillon, w]1en he first saw Mr. Moss he was moving in the
street between the northern curb of Main Street and the
CPnter. This witness further stated that ·he. was riding in
t.hc ~ar driven by Sam Thompson and that when -he first ~-saw
l\f r. Moss their car had reached a noint about even with the
western driveway of tl1P Bennett's Esso Station, ~aid station
hcin2: shown on the map filed with the evidence of H. S.
Peir~e. 3. <listance accordinp: to his estimate, of about the
len2:th of tbe C'ourtroom and entrance to C'Ourtroom. about
fifty feet. At tlw same time when he ~mw l\fr. Moss he saw
the'- Petitioner's car approaching near thr intersection of Holhrook Avenue and 1\fain Street, that Mr. 1\foss came to a
~ton near t.lie center of tl1e street. and he admitted on cross
·examination that he conld have been two or three feet from
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the center facing the southern side of the street, and that
he stopped as if to wait for the car to pass though he would
have had plenty._of time to have gone on across the street
before their car reached him, and that just before he was
struck by petitioner's car, he seemed to turn to the right
with bis back to th~ car and that he could not sav whether
he stepped backward or n·ot. He further stated "'that petitioner's car was travelling on the right-hand side of the
street with the left wheels close to the center, and that Mr.
Moss was struck by the· left front fender of this ear.
The witness, Sam Thompson, stated that when he first
10"' saw Mr. Moss he 'A'was standing near the center of the
strP9t facing the south side as if waiting for their car
to pass, that he was driving along· about twenty to twentyfive miles per hour and estimated that he was the same dis·tance from him as stated by Eddie Poteat, that at the same
time l1e saw Mr. Moss that he also saw petitioner's car near
Holbrook A.venue meeting him, that both cars were about
the same distance from the point where Mr. Moss was standing, that he did not change the course of his car from the
time he saw Mr. M.oss until he stopped after he was struck,
and drove along about the same distance from the center of
the street. He stated that he would not sav whether Mr.
1\:foss stepped backward before he was struck or not but later
on re-direct examination l1e stated that Mr. Moss turned to
the rigllt with his back to petitioner's car, twisted his body
but did not move his feet, that he was struck by the left front
fender of the Thornton car and if Mr. Moss had made a step
forward at the time he turned, he would not have been struck
by either car, that immediately after the impact he brought
his car to a stop with its rear wheels from a foot to eighteen
inches from tlle body of Mr. Moss which was lying on the
center line of the street. Both the witnesses Sam Thompson
and Eddie Poteat fixed the position of Mr. Moss as being near
the center of the street midway between the two intersections,
and all the evewitnesses said that both the car driven bv the
petitioner and t.be car driven by Sam Thompson came~ to a
st.op at the same time, with the body of Mr. :Moss lying be·twcen tl1em· with his head even with tl1e rear wheels of both
cars.
In order to contradict tl1ese witnesses, portions of the record in the case of Cmnrnomvealth v. Thornton were introduced.
A photograph of the em· driven by petitioner was introduced
in eviclence marked· Exl1ibit Peatree No. 1. which showed
that no portion of petitioner's ca1· was d:mrn~ed in front
11 * exrept the ~!'lass of *tlrn left fron+, Jiearlfo.r]1t. was broken.
' ·The fog light directly below the l1eadlight was not in-
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jured or damaged in any way, tl1e front bumper had no marks
on it, and no portion of the left front headlig·ht was damaged except the glass. A dent is shown on the left front
fender and the spot light which is located at the point where
the windshield frame and body join was damaged and the
·
hood near this point was dented.
ARGUMENT AND .A.SSIGNME.NT OF ERRORS.
Your petitioner assigns as reversible error as follows:
1. The trial court. erred in overruling the petitioner's motion to set aside the verdict as contrary to the law and evidence and enter final judgment for the defendant upon the
grounds that the evidence showed that the plaintiff was guilty
of contributory negligence as a matter of law, and further
that the evidence showed that the sole proximate cause of
the plaintiff's injuries and resulting death was the negligence of Sam rrhompson, the third party, ·who was driving
his automobile down· the street from the opposite direction.
2. It is reversible error for the court to have given Instruction No. 1 at the request of the plaintiff notwithstanding
the objections of the defendant in that the uncontradicted
evidence showed that lfosg was not crossing· the street at a
street intersection and did not have the rig·ht of way over
the oncoming automobile of your petitioner. For the same
reason the court erred in giving Instruction No. 1-A notwithstanding the objections of the petitioner and defendant
3. That the Court committed prejudicial error in gTanting
Instruction No. 8 at the request of the plaintiff notwithstandin~: t.be objections of the defendant.
12*
*4. T]1at the Court committed prejudicial error against
your petitioner in refusing· to permit the record in the
case of Commo·mvealth v. Thornton taken in the police court
of the City of Danville, to be introduced in the evidence for
the purpose of showing. prior inconsistent statements of ma~
terial witnesses describing how the accident occurred.
Thege assig·nments of error ·will be taken up in order.
ARGUMENT ON THE ·FIRST ASSIGNlVIENT OF
ERROR.
In the case of Sou.th Hill Motor Cornva.1111 v. Gordon, 200
S. E. 637, our Court in a very clear opinion lays down the
following principle:
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''This Court has frequently held that where one is under
the dn.ty to exercise reasonable care for the safety of himRelf and others, the wilful or careless failure to take any
avaihlble step whatever for his own safety when dano·er
is
0
apparent and can be avoided, constitutes negligence. Even
if a defendant be guilty of negligence, this does not relieve
the plaintiff from avoiding injury if there is an opportunity
for him to avoid it up to the moment of collision. This is
but another way of saying that the doctrine of the last clear
chance applies to a plaintiff as well as to a defendant. This
is b'ue w}ien the. negligence of both continues to the moment
of the accident and contributes to the negligence unless there
are some peculiar circumstances to take it out of the rule."
Also in the same opinion the Court says,
"Not even at a street crossing or intersection where the
pedestrian has the right of way does he have the right to
carelesi:dy enter or cross the intersection regardless of approaching traffic.''
Now in the instant. case, we have this situation: The plaintiff was standing on the sidewalk late at night and started
on across l\Iain Street. The car being driven by Thornton,
the defendant, was going up the street at a. very moderate
rate of speed, say about twenty to twenty-five miles an
IR* l10ur. *according to tlrn evidence. The car being driven
by ·Sam Thompson, a colored man, was coming· down
the street from the opposite direction. These were the only
two cars in sight at the time. Moss, the deceased, left l1is
position of safety on the sidewalk and walked across the
street, not in the intersection, when the defe-q.dant's automobile ·with its headlights burning could not have been more
than one hundred and twentv-:five feet down tl1e street from
him. If he ]md looked before crossing the street, he is bound
to have seen it. It ·was just as much :Moss' duty to see Thornton's car approaching as it was Thornton's duty to tlee Moss
crossing the street, and it is a. self-evident fact that it is
much easier for a pedestrian to see an automobile approaching· with its headlights than it is for the driver of the car
to see the pedestriun. When Moss gets almost to the middle
of the street, he secs Sam Thompson's car crowding· up on
him, and he either stops suddenly to avoid Sam Thompson's
car. or he takes a hac,{ward step into Thornton's car. He
simply made a mistake. Of course, he is unable to tell himself what he dicl nncl what he saw, hut from the evidence
of t.he witnessP~ in Thomnson 's car. who are the only evewitnesses test;fying for the plaintiff, if he had taken one
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step forward instead of either stopping or turning backward,
both cars would have missed him.
Considering the testimony of these eyewitnesses and the
necessary deductions from the facts that are well established,
it is submitted that reasonable men could not escape the inference that he was guilty of negligence himself, which negJig·ence contributed proximately to his injuries.
For these reasons your petitioner says that the evidence
shows plainly that Mr. Moss was guilty of contributory negligence and that the evidence cannot sustain a verdict.
14*
*Your petitioner further cont.ends that the verdict
should have been set aside as contrary to the law and
evidence upon the grounds that the uncontradicted evidence
shows that a. colored man driving the car from the opposite
direction from the way petitioner was going· was guilty of
negligence in regard to this pedestrian, and that his negligence, coupled with the neg·ligence of Mr. :M:oss himself, was
the sole proximate cause of this collision.
Thompson and Poteat, the companion in his car, both admitted that they saw the whole situation, they observed this
pedestrian in the middle of the street ancl observed that he
was in a position of peril. They say he was right at the
center line of the street, which isi marked in yellow paint, and
notwithstanding their observation of his position of peril,
Thompson driving tl1e car did nothing to relieve him of his
JJosition of peril. He could have made a slight turn to the
right when he had the wl10le street before him ancl in this
way not crowded Mr. Moss so that he had to stop immediately
in the pathway of your petitioner's car or step backward, but
Thompson disregarding his opportunit~r to do this, which
every dictate of ca refnl driving demands, kept right on in
11is course and forced Mr. Moss to be hit by the other car.
The position of Mr. Moss' body, knocked straight up the
street, according to tlie occupants of the Thornton car, and
the Thompson car stopping· so close to him without changing
its course, indicates conclusively that Tl1ompson 's reckless
disregard for the safety of l\if r. :ilfoss forced him to get hit
l1y petitioner's car.
·

ARGUMENT ON THE SECOrfD ASSIGNMENT OF
ERROR.
ThP- Court g·ave Instructions No. l and No. 1-A at the request. of the plaintiff ag-ainst the objections of your petitioner_,
which instructions read as follows:

Supreme Court of .A.ppe·als of Virginia
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*''INSTRUCTION NO. 1.

'' The Court instructs the jury that if you find from the
preponderance of the evidence that E.W. l\f.oss started across
Main Street at the intersection of Holbrook Street before the
automobile of the defendant reached the intersection of l\fain
and Holbrook Streets, you are instructed that. he had theright of way over said automobile and it was the duty of thedefendant to ·use· reasonable care to either change his course, ,
slow down, or- ~ome to a complete stop, if necessary, to permit the said E. vV. Moss to safely and expeditiously make
the crossing, and if you find that on the occasion in question
tbe plaintiff was exercising due care for his own safety, and
that the de_fendant in the operation of his automobile disregarded his duty as above set out, and tl1at the same was the
.proximate cause of the death of E. W. 1\foss, you must finll
for the plaintiff."

"1-A.
''The Oomt instructs the jury that Moss in crossing Main
Street made the right of way within the sidewalk lines of Holbrook Street projected at right angles across Main; and if
Moss crossed Main Street within this area, or reasonably
close thereto, it was the duty of Thornton in approaching this
intersection, to yield the right of way to him, and to use
reasonable care to change his course, slow down, or come to
a complete stop, if necessary, in order to enable Moss safely
to negotiate the crossing·."
The entire evidence in this record shows that the projected
sidewalk lines £rom Holbrook Street acl'oss Main Street were
up the street or west £1.;om the point wl1ere Mr. Moss was
struck. Your petitioner's car in striking him would naturally
knock him in this direction for that is the wav the car was
going, and the bloodstains from Mr. Moss; injuries were
16* found_ to be down the street or east *of the projected
sidewalk lines.
Therefore, your petitioner says that it was prejµdicial error
against him. for the Court to have p;iven these instructions
about the superior right
way of the pedestrian and that
they we1·e only confusing and misleading to the jury.

of

ARGUMENT ON THIRD ASSIGNT\IENT OF ERROR.

In support of petitioner's third a.ssignment pf error, tl1e
trial Murt., over the objections of your petitioner, granted
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Instruction No. 8 at the request of the plaintiff, which reads
as follows:
"The Court instructs the jury that even though they should
believe from the evidence that Mr. Moss stepped backward
into the Thornton car, yet if they should believe from the
evidence that' he was confronted by a sudden emergency and
acted as a reasonably prudent person might have acted under
the circumstances, he will not be held responsible for his
failure to have followed the safest course, provided the emergency was not caused by his failure previously to exercise
reasonable care for his own safety."
Your petitioner has already attempted to fully argue in
his first assignment of error that Mr. Moss, the deceased,
was guilty of contributory negligence proximately· contributing to his own injury, and this being true, your petitioner
submits that it was reversible error to give a.ny instruction
invoking the doctrine of error in extrernis on the part of
Mr. Moss. Where his own carelessness or his own error had
placed him in a position of danger, he cannot invoke this
doctrine.
This has been fully recognized by our Court in the case
of Virginia Electric and Power Company v. Ford, 186 S. E.
84. On page 86, the Court says :

*"It is true, as contended, that men confronted by
sudden emergencies are not required fo follow the
safest course. The d·octrine of error in extreniis is a humane
one. and has been frequently applied by this court,, but it
cannot be invoked hy one who is at fault and whose neglip:ence or misconduct brings about the peril in which he is
placed.''
17•

This case ah;o quotes Vir.qinia ~ S oitthwesteni Railway
Company v. Hill, 119 Va. 837, 89 S. E. 895, as follows: ,
"Plaintiff, moreover, invokes the doctrine of 'error 'in
extremis' to escape the effect of llis own neg·ligence, but that
principle does not apply to n self-imposed emergency. · The
doctrine presupposes that tJ1e party wl10 invokes it is himHelf free from fault in creating the emergency.''
Tl1e case of Stallard v. Altantic Gre1.1hound Lines. 192 S. E.
800, also approves this do(ltrine. On page 802, ·the Court

says:
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''Undoubtedly the bus driver was confronted by a sudden
emergency. Bad he continued on his way, he would have run
into the approaching car. One confronted by such an emerg·ency is not required to act with the utmost good judgn1ent,
and his failure to so act must not be charg·ed against him,
but such lack of good judgn1ent must be in an emergency not
brought about by l1im who relies upon it. If it was, the defense of error in extremis cannot avail.''
Considering the fact that Mr. Moss' own negligence placed
him in a position of peril, your petitioner urges that tbis
instruction was highly prejudicial to him.
Your petitioner is of the opinion that this instruction is
bad in form also and the jury was misled by same due to the
fact that there was a third party involved in this case and the
instruction does not set out with any clearness or particularity as to whose negligence mip;bt have caused the deceased
to be placed in a dangerous position. Our Court has often
enunciated the doctrine that. the extrenii8 rule does not apply
except. in cases where the plaintiff has been placed in a situation of danger by the neglig·once of the defendant.; Smith v.
· Norfolk Rail-wav Company, 107 Va. 725, 60 S. E. 56. It
18* follows that if the emergency was ca.used by *the 1i.egli-gence of a third party, then the defendant could not.
he held 1·esponsible. The form of the instruction put the
jury in a position wlwrc they mi~·ht infer that thonirh they
believed from the evidence that the emerg·ency was not caused
bv the negfoi:ence of the deceased but was caused by the negli~:ence of Thompson, the driver of the other car, that neverthele8s they should find a verdict a~;ainst the defendant even
though they did not believe that the defendant's negligence
created the peril.

ARGUMENT ON FOURTH ASSIGNMENT OF ERROR.
Petitioner's fourth assig·nment of error is based upon the
Oourt 's refusal to permit. the record in the case of C omm,onmealth v. Thornton talnm in the nolice court of the Citv of
Danville to be introdnced in ~videnee for the nurnose of
showin!!' prior inconsistent statements of material witnesses
describin~· how the accident occurred. The nlaintiff relied
almm,t cntirelv upon tlie evidence of Sam Thomnson and
Eddie Pot~at. to p1·ovP that the defendant was guiltv of primary nedi2'enre. and the defendant bv the recorrl of the
nroceeclirn1·, i11 tlrn police court somrht .to attack the c·rediMlity of the~e witnrs~es, and the Court permitted n portion
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of said record to be introduced first by the defendant to
prove prior inconsistent statements, then by the plaintiff
to corroborate the witnesses Thompson and Poteat, and also
by the plaintiff to show prior inconsistent statements made
by the def enclant and his witnesses. Thereupon, the defendant offered the whole record in evidence for the purpose of
corroborating the witnesses and himself and to show that
when the witnesses Thompson and Poteat testified in police
court only a. few days after the accident occurred when their
memory should have been fresh, to a state of facts en19* tirely different from their *testimony before the jury.
Your petitioner contends that ft was necessary for all
the evidence at the preliminary hearing to be read to the
jury for them to fully understand how inconsistent were the
statements of these witnesses and how much they added to
their testimony, which apparently was done in order to fit
the plaintiff's theory of the case. In arguing this point we
are cognizant of the fact that this Court has held time and
time again that the jury are the sole judges of credibility of
the witnesses, and since this is true petitioner feels that the
Court committed error highly prejudicial to him in refusing
to let the jury have an opportunity to have the record in the
police court before them in its entirety; otherwise they could
not properly pass upon the credibility of these witnes~es.
OONCLtfSION.
For the reasons stated in the foregoing petition, your petitioner prays that to the final judgment co1r1:plained of, the
Supreme Court of Appeals will grant a writ of error atd
s wversedea.,c;, and that the judgment aforesaid may be reviewed, reversed and final judgment entered for the defend~
ant, or remanded. Your petitioner states tlrnt he delivered
a copy of this petition to Messrs. l\Ieade and Talbott, Attorl}(~ys of record for Catherine M. Downes, Administratrix,
c. t. a. of the estate of E. vV. Moss~ deceased, on the 25th day
of April, 1940.
Yonr petitioner requests an oral hearing on the petition.
1

Res1)ectfully submitted,
,JULIAN CARROLL THORNTON,
Plaintiff in etror,
By AIKEN, SANFORD & ,JOHN1SON,
Counsel.
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20~ . *I, the undersigned, Attorney at Law, practicing in
the Supreme Court of Appeals of Virginia, do certify
that in our opinion that there is error complained of in the
foregoing petition,. for which the same should be reviewed
and reversed.

A. M. AIKEN~
R. PAUL SANFORD..
Received April 26, 1940·.

M. B. WATTS, Clerk.
Writ of error granted and supersedeas awarded. Bond
$11,500.00.
GEOR.GE L. BROWNING.
8-29-40.
Rec'd August 30, 1940_

M.B.W..

RECORD
Pleas berore the Judge of the Corporation Oourt of Dan-rille, at the courthouse thereof, on the 26th day of February!' in the year A. D. 1940:
Be it reinembered that heretofore, to-wit, on the 16th day
of January, 19401 came ·Catherine M. Downes, Administratrix c. t. a. of the est.ate of E. W. :Moss, deceased, by her Attorneys, and filed in the Clerk's Office of said Court her notice to recover judgment against Julian Carroll Thornton,
which notice is in the following words and figures, to-wit:
''NOTICE''.
To .Julian Carroll Thornton:
PleaM take notice that I, Catherine ::M. Downes, the duly
qualified Administratrix c. t. a. of the estate of E. W. Moss,
deceaAed, shall on Monday, Februnry 5~ 1940, or as soon
thereafter as may be heard by couhsel, move the Corporation
Court of Danville, Virginia, for a jud;2ment ag·ainst you in
the sum of Ten Thousand Dollars ($10,000.00) in damages for
tlie death of my decedent, E. W. '1fo.si:i, on January 3, 1940, in
the City of Danville, Virginia, caused bv your wrongful act,
neglect and default in the ioJlowirlg- particulars :

J.C. Thornton, v. Catherine l\L Downes, Adm'x, etc.
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On the night of December 31, 1939, E. W. Moss
was in the act of crossing Main Street, in the City
of Danville, Virginia, at its intersection with Holbrook Street,
at a time when no automatic signal lights were in operation
and no traffic officer was on duty, and, proceding in a southerly direction directly across said Main Street, had reached
a point in the center thereof and was waiting for an automobile proceeding easterly along- said Main Street to pass
along its course in front of him, when you negligently operated your Chevrolet automobile along said Mah1 Street
in a westerly direction, towards its said intersection and towards the position of ~aid E·. W. Moss in the center of said
Main Street, when not under proper control, at an unreasonable speed under the circumstances and traffic conditions existing· at the time, and in a manner so as to endanger the
life of the said E. W. Moss, and without changing your course
or slowing· down or stopping your automobile to permit him
to safely and expeditiously negotiate the crossing of Main
Street, and without keeping; a proper lookout for pedestrians
between curbs on the traveled portion of said Main Street,
in violation of the laws of the State of Virginia, so that your
said automobile violent.Iv struck the said E. W. MosR and
threw him to the pavement, resulting in severe and fatal
injuries to his head and body from which he died on J anuary 3, 1940. Your negJig-ence aforesaid was the proximate
cause of the death of the said E. W. Moss aforesaid, and
you are liable to me in damag·es under the Virpag·e 23 ~ ginia statute mnde and provided for such cases,
for said wrongful death of my decedent aforesaid.
Therefore, I shall move saict.0o1'poration Court of Danvillo
at the time and place mention~d for a judgment against you
in the sum of Ten Thousm~d Dollars ($10,000.00) for damages resulting from tlw sev.eral acts of negligence hereiubefore alleged.
Given under my hand this 15th day of .January, 1940.
CATHERINE 1vL DOWNES,
A.<lmi11istratrix r. t. a.. of Estate of
E. ·w. Moss. deceased.
Bv :MEADE & TALBOTT.
Counsel
u

:MEADE AND TALBOTT,
Attorneys.

•
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''RETURN ON NOTICE''.
Executed on the 15th day of January, 1940, by delivering

a true copy of the within Notice of l\fotion for Judgment

to Julian Carroll Thornton, in person.
All done within my bailiwick.

P. II. LYON,
Sergeant, City of Danville, Va.

By N. E. DIXON, D. Sgt
Fee 75c-Paid.
And at another day, to-wit: At a Corporation Court of
Danville, at the Courthouse of said Court, on l\Ionpag·e 24 ~ day the 5th day of li~ebruary in the year A. D. l 940,
and in the 164th year of the Commonwealth.
This day came the parties by their attorneys, and on mu. tion of the plaintiff, the def.endant is ordered to file his
grounds of defense relied on in this cause not later than the
7th day of February, 1940, if the defendant desires to file
any grounds of defense in this cause.
And at another day, to-wit: Corporation Court of Danville, on ·wednesdny the 7th day of February in the year A.
D. 1940.
This day came the defendant by his Attorney and filed
his Grounds of Defense, Plea of Contributory Negligence and
Plea of Not. Guilty, relied on in this cause, which are in the
following words and figures, to-wit:
''GROUNDS OF DE·FENSE".
For grounds of defense to this action the defendant wil1
rely:
1. Upon the contributory negligence of the plaintiff's testator ns set out. in a special plea filed.
2. The defendant. denies that he was guilty of a.uy negligence.
R. The defendant denies that he was g·uilty of any negligence that was the proximate or contributing
pag·e 25 ~ cause of the collision 01· the death of the plaintiff's testator as complained of in the plaintiff's
notice of motion.

'-1. C. Thornton, v. Catherine 1\L Downes, Adrn 'x, etc.

17

4. Any and all defenses that may be interposed under the
g·eneral issue.

JULIAN CARROLL THORNTON,
Julian Carroll Thornton,
By AIKEN, SANFORD & JOHN.SON,
Counsel for Julian Carroll Thornton.

''PLEA OF CONTRIBUTORY NEGLIGENCE''.
The defendant here states that he intends to rely in this
act.ion upon the defense of contributory neg·ligence on the
part of the plaintiff's testator, which sets out the particulars
thereof below.
1. The plaintiff's testator, E.W. Moss, was crossing Main
Street between intersections a.nd not at a crosswalk at the
time that be was struck and was guilty of negligence in so
doing·, which said negligence was the sole proximate cause
or a contributing cause of his death.
2. That tllc deceased, E. vV. Moss, immediately before l1e
was struck had momcntarialy paused at a point three feet
from the center of Main Street in the defendant's traffic
hrne under such circumstances that the defendant had no
opportunity to see him and avoid striking- and lie was guilty
of negligence in so doing wl1ich was the sole proximate ca.use
or a contributing cause of flie accident and l1is resulting
death.
page 26\~ 3. That immediatclv before E. w·. l\foss was
struck by the defendant's car, he momentarily
came to a stop near the middle of :Main Street as he was crossing: said street, and as defendant's car was passing· he stepped
into and against the left front fender of the defendant's
cnr. This act on the part of E. vV. Moss was the sole proximnte cause or a contributing· cause of his death.

tTULIAN CARROLL THORNTON,
Julian Carroll Thornton,
By AIKEN, SANFORD & ,JOHNSON,
Counsel for Julian Carroll Thornto11.
''PLEA OF NOT GUILTY".
The defendant comes and says that he is not g_uilty in the
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premises in the manner and form which the plaintiff hath
complained, and of this he puts himself upon the country.
JULIAN CARROLL THORNTON,
Julian Carroll Thornton,
By AIKEN, SANFORD & JOHNSON,
Counsel for Julian Carroll Thornton ..
And at anothet day, to-wit: Corporation Court of Danville, on Monday the 12th day of February in the year A. D.
1940.

This day came the parties by their Attorneys, thereupon
the said defendant saith that he is not g11ilty in manner and
form as in the plaintiff's Notice against him is alleged, and
of this he puts himself upon the Country and the
page 27 ~ plaintiff doth the like.
"Whereupon came a jury, to-wit: J. L. Powell, J.
H. Nelson, "\V. P. Scott, W. H. Neal, R. T. Penn, S. B. Walker
and P. K. Miles, who being elected tried and sworn according to law, well and truly to try the issue joined, and having
heard the evidence in full, were by consent of the parties
and with the assent of the Court adjourn·ed until tomorrow
morning· at 10 o'clock.
And at another day, to-wit: Corporation Court of Danville, on Tuesday the 13th day of Febmary in the year A. D.
1940.
This day came again tl1e parties by their Attorneys, and
the jury sworn in this canse, appeared in Court according to
their adjournment on yesterday, and having· heard the argument of counsel were sent out of Court to consult of their
verdict and after some time returned and upon their oath do
say, ''We the jury in the case of Catherine M. Downes, AdminiF;tratrix of the estate of E. V{. Moss v . •Julian Carroll
Thornton return a verdict in favor of the plaintiff in the
snm of $10,000.00;. $8,000.00 thereof to Mrs. E. W. Moss,
widow of the decedent and $1,000.00 to each of the two daughters.''
Whereupon t.lrn defendant moved the Court to set aside
.flaid verdict and enter up final judgment for the defendant
or grant him a new trial on the following grounds:
1. The Court committed error prejudicial to the defend-
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ant in permitting inadmissible evidence to be inpage 28 ~ troduced over the objections of the defendant.
·
2. The Court committed error prejudicial to the
defendant in excluding evidence offered by the defendant.
3. The Court committed error prejudicial to the defendant in refusing the admission of the record of the proceedings in the police court in the case of Connnonwealth v. J1.tliMi
Carroll 1 hornton after permitting said r()cord to be used to
corroborate witnesses for the plaintiff.
4. The Court committed error prejudicial to the def enclant in overruling· his motion to strike out the evidence made
after the completion of the plaintiff's testimony in chief.
5. The Court committed error in overruling defendant's
motion to strike out all the evidence of the plaintiff after
the completion of all of the evidence.
6. The Court rnisdirceted the jury and granted certain instructions asked for by the plaintiff over the objections of
the defendant, and refused to give Instruction B offered by
the defendant.
7. The Court committed error in granting any instructions
offered by the plaintiff over the objections of the defendant.
1

vVhich said motion, the Court takes time to consider.
And now at this day, to-wit: Corpo.ration Court of Danville, on :Monday the 26th day of Fiebruary in the year A. D.
1940, being the day and year first herein mentioned:
page 29

~

This day came ap;ain the parties by their Attorneys, and the Court having· maturely considered
the defendant's motion to set aside the verdict of the jury
and enter final judgment for the defendant, doth overrule the
same.
Therefore it is considered by tlw Court that the plaintiff
recover against the snid defendant Ten Thousand Dollars
($10,000.00): $8,000.00 thereof to decedent's widow, l\Irs. E.
W. l\foss. and $1,000.00 to each of the two daughters, tbe
dama,ges by tl1e jurors in their verdict ascertained, with
interest thereon at six per cent per annum from the 13th
day of February, 1940, nntil paid and her costs by her about
lier Notice in tl1is behalf expended.
To which action of the Court in overrnlin.g- the defendant's
Raid motion to set aside the verdict of the- jurv and entering· final judgment for the plaintiff, the said defendant by
counsel excepts. And the said defendant intimating to the
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Court its intention to apply to the .Supreme Court of Appeals
of Virginia for a writ of error and S'ltpersedeas to the judgment aforesaid,, it is ordered that the same be suspended
for Sixty Days, upon the said defendant or some one for
him executing· before the Clerk of this Court, bond with approved security in the penalty of $11,500.00 payable and conditioned according to law.
page 30 ~

"NOTICE OF APPLICATION FOR CERTIFICATES OF EXCEPTION".

To·: Catherine l\L Downes, Administratrix, c. t. a. of E. W.
Moss, deceased :
PLEA!SE TAKE NOTICE that on Saturday, March 30,
1940, at ten o'clock A. M., I will present to Judge Henry C.
Leigh, of the Corporation Court of the City of Danville, at
his office, certificates of· QXccption in the abovementioned
case.
Given under my hand this 26th day of March, 1940.

JULIAN CARROLL THORNTON,
By AIKEN, SANFORD & JOHNSON,
Counsel.
Legal_ service of the ahove notice is hereby accepted.
CATHERINE M. DO"\VNES,
Administratrix, c. t. a. of E. ,Y.
Moss, deceased.
By MEADE & TALBOTT,
Counsel.
March 26, 1940.
pag·e

3n E. ·w. :Moss' Administratrix,

C.

t.. a.

'I).

,Tulian Carroll Thornton

CERTIFICATE OF EXCEPTION NO. 1.
The following instrnrtion ,Q"ranfod at the request of the
plaintiff, numbered 1, 1-A. 2. 3. 4, 6, 7. and 8, and of the defendant numbered A, C, D,. E, F, G, H~ and I. as he1·einafter
denoted. are fl 11 of the instructions tllat were ~:ranted on
the trhil of this case.

.J.•C. Thornton, v. Catherine M. Downes, Adm'x, etc.
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Plaintiff Instruction No. 1.
'' The Court instructs the jury that if you find from the
preponderance of the evidence that E.W. ~loss started across
Main Street at the intersection of Holbrook •Street before the
automobile of tl1e defendant. reached the intersection of Main
and Holbrook Streets, you are instructed that he had the
right of way over said automobile and it was the duty of the
defendant to use reasonable care to either change his course,
slow down, or come to a complete stop, if necessary, to permit the said E. W. Moss to safely and expeditiously make
the crossing, and if you find that on the occasion in question the plaintiff was exercising due care for hls own safety,
and that the defendant in the operation of his automobile
disregarded his duty as above set out, and that the same
was the proximate cause of the death of E. W. Moss, you
must find for the plaintiff.''

Plaintiff I nstru:ctimi No. 1-A.
''The Court instructs the jury that Moss in crossing Main
Street had the right of way witllin the sidewalk lines of Holbrook Street projected at right angles across Main; and if
Moss crossed Main Street within this area., or reasonably
close thereto, it was the duty of Thornton in approaching
this intersection to yield tl1e right of way to him, and to use
reasonable care to cbange l1is course, slow down, or come to
a complete stop, if necessary, in order to enable Moss safely
to negotiate the ~rossing."

Plaintiff Instruction No. 2•
."The Court instructs the jury that it was the duty of the
defendant to exercise reasonable care to observe a proper
lookout and to keep his automobile under reasonpage 32 } ably complete control, and that this duty was a
continuing one and was required to he exercised
when such would lmve been reasonably effective to enable
11irn to prevent m1 injurv to E. W. 1\foss, and he was required
to exercise reasonable care to so regulate the movement of
Ms automobile a.s to avoid injuring· the said E. vV. Moss, and
if you believe from the evidence that tl1e defendant failed in
this rcga1~c1 l1e is g·uilty of negligence; and if such neglig-ence
was the proximate cause of the death of Moss, the jury should
find their verdict for the plaintiff, unless :Moss failed to act
as a person of ordinary pn1dence in making the crossing."
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Plaintiff bistruction No. 3.

"The Court instructs the jury that it was the duty of the
defendant to drive his automobile at a careful and prudent
rate of speed, not greater than was reasonable and proper,.
having due regard to all conditions then existing, and tu
drive the same· in such a manner as not to endanger the life
and limb of :m. ·w. !foss, and if you believe from the evidence
that the defendant failed in his duty in this reg·ard he was
guilty of negligence; and if such negligence was the proximate cause of the death of l\loss, the jury should find their
verdict for the plaintiff, unless Moss failed to act as a person
of ordinary prudence in making the crossing.''

Plaintiff l nstrnctio-n No. 4.
"The Comt inst.mets the jury that a p~rson lawfully on a
public street may rely on the exercise of reasonable care by the
drivers of automobiles and trucks to avoid injury, until the
contrary, appears, or, in the exercise of ordinary care, should
appear, and that E. "\V. Moss, in attempting to and in crossing
Main Street, was not required as a matter of law to continuously look or listen for the approach of automobiles there-on, but was under the duty of using reasonable care for his
own safety under all circumstances, and if the jury believe
from the preponderance of the evidence that the defendant
was operating his automobile on said street in a careless
and negligent manner, and tlmt the direct and proximate
cause of the death of the said E. vV. Moss was such careless
and negligent conduct on the defendant's part, and that the
said E. "\V. Moss was not guilty of neglig·ence contributing
to his death, then the jmy should find for the plaintiff.''
page 33 ~

Plaintiff Instruction No.

6.

"The Court instructs the jury that if they believe that the
plaintiff is entitled to recover under the evidence against the
defendant, they shall award such damages as to them may
seem fair and just, not exr.eecling· the sum of $10,000.00, the
amount claimed in the notice of mot.ion for judg·ment, and
direct to whom and in wha.t proportion such dmnap:es shall
be distrihutecl to tlie surviving- widow, J:!,annie L. l\foss, and
hm· two children, Catherine l\L Downes and Louise M. "\'food;
and in estimating· the clamag:es the jury sI10uld find the sum
with reference:
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1st : To the pecuniary loss of the widow and two children
of E.W. Moss, considering the probable earnings of deceased,
his experience, habits, energy and perseverance during his
probable life, and the pecuniary benefits which the jury may
believe from the evidence his widow and children would have
received.
2nd: In ascertaining the probability of life, reference may
·be had to the scientific tables on that subject.
3rd: They may consider the loss of his care, attention and
societv to his wife and children.
4th~ They may add such sum as they deem fair and just,
by way of. solace and comfort to his widow and children for
the ·sorrow, suffering and mental anguish occasioned by his
death, provided they do not find over $10,000.00, the amount
claimed in the notice of motion for judgment.''
Plain.Nff Instru.ction No. 7.

''If E.W..Moss in crossing Main Street acted as a person
of ordinary prudence would have acted under the circumstances, and if the defendant neg·lig-ently failed to see him
in time to prevent a collision, or neg·Jigently failed to keep
his automobile under proper control, and thereby caused
Moss's death, the jury should find for the plaintiff and fix the
damages in such amount as they think proper, not exceeding
the sum of $10,000.00.''
page 34 ~

Plaintiff' Instruction No. 8.

'' The Court instructs the jury that even though they should
believe from the evidence that Mr. Moss stepped backward
into the Thornton car, yet if they should believe from the
evidence that he was confronted by a sudden emergency and
acted as a reasonably prudent person might have acted under
the circumstances, he will not be held responsible for his
failure to have followed the safest course, provided tho emerg·ency was not caused by his failure previously to exercise
reasonable care for his own safety."
Defendant's Instruction No. A.
"The Court instructs the jury that if you believe from the
evidence that E. W. Moss was standing near the center of
Main Street and he saw or should have seen in the exercise
of ordinary care the defendant's car approaching, it was his
duty to exercise reasonable care and precaution for his own
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safety, and in the exercise of this care if you believe that he
could or should have stepped closer to the center of the street
- and thereby avoided the accident; that he failed to do so, and
that his failure in this respect was a lack of reasonable care
on his part for his own safety, he was g·uilty of negligence
as a matter of law in his failure to do so, and the plaintiff
is barred from a recovery under these circumstances, even
though you further believe from the evidence that the defendant was guilty of negligence in the operation of his car."
Defendant's Instruction No. C.

'' The Court instructs the j~1J7 that if you believe from the
evidence in this case that E. vV. Moss, the plaintiff's testator,
was struck by the automobile of the defendant while the said
E. W. Moss was crossing Main Street in the City of Dan-ville, Virginia, at a point between street intersections, it was·
his duty in crossing· said street to keep a reasonable lookout
for approaching traffic, which had the right of way, and to
use reasonable care for his own safety, and if you believe
he failed to look for approaching traffic, or after looking failed
to exercise ordinary care for his safety, he the
page 35 ~ said E.W. Moss, was guilty of negligence as a matter of law; and if you further believe that such
negligence contributed to the injury which it is alleged caused
his death, then you must find for the defendant, regardless
of whether you believe the def enclant was negligent or not.''
Defendant's Instruct-ion No. D.

''· The Court instructs the jury that if you believe from the
evidence that both E. "'\V. Moss and Julian Carroll Thornton
were guilty of negligence, and as a result of their concurring
negligence the accident occurred, then the jury is instructed
that they should :find a verdict in favor of the defendant, sine()
the law does not apportion negligence nor consider degrees
of negligence; the plaintiff in this case being barred from recovery, if· its testator, ,E. W. Moss, was guilty of negligence
in any degree which proximately contributed to cause the accident.''
Defendant's Instruction No. E.

"The Court instructs the jury that negligence on the part
of Julian Carroll Thornton cannot be assumed merely because
E. W. Moss was hit by his car, but the burden is upon the
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plaintiff in this case to establish, by a prepondera~ce of the
evidence, negligence on the part of Julian Carroll Thornton,
and that suc4 negligence was the proximate cause of the accident~and that death resulted therefrom to E.W. :Moss, and
unless the evidence does establish these facts by a preponderance of the evidence, the jury must find a verdict in favor of
·
the. defendant.''
Defendant's Instr,1wtion No. F.

''The Court instructs the jury that even though you may
believe from the evidence that Julian Carroll Thornton was
guilty of negligence, yet if you further believe from the evidence that E. W. Moss saw, or by the exercise of ordinary
care should have seen the automobile driven by Thornton and
that there was danger of a collision with it, in time to have
avoided the collision by the exercise of reasonable care for
his own safety; and that he thereafter failed to ·use such care,
and that his failure to do so was a proximate cause of the accident, you should find for the defendant."page 36}

Defendant's Instn1,ctfon No. C

·.

'' The Court instructs the jury that you must consider this
ease snlely upon the evidence before ,you and the law· 1aid
down in the instructions of the Court, and you must not allow
any sympathy you may feel for either party to influence your
verdict. A verdict cannot be based in whole or in part upon
conjecture, surmise, or sympathy, but ·must be based solely
upon the evidence in the case .and the· instructions of the
Court.''
Defendant's lnstructio,n No. H.

'' The Court instructs the jury that the defendant was under no duty to anticipate, until it appeared ~o the contrarY.,
or should have appeared to the contrary to 1nm, in the exercise of ordinary care in keeping a lookout, that between intersections pedestrians would interfere with the orderly passage of traffic; and the defendant had the furtl1er right to as.
sume that the plaintiff's testator, E. W. Moss, would exercise
reasonable care for his own safety, and the said Julian Carroll Thornton had the right to rely upon said assumption
up to the moment that the contrary appeared to him, or should
have appeared to him in the ·exercise of reasonable care in
_keeping a proper lookout for pedestrians aud vehicles which
might be in the street.''
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Defendant's bi-struction No. I.
"The Court instructs the jury that if you believe from the
evidence in this case that Er W. l\.foss, at the time he was
.struck by the defendant ss car, was crossing :Main Street between intersections, then you are told that the vehicle driven
by the defendant had the right of way. That is, Moss· should
have, in crossing the street, allowed vehicles passing over
same to proceed without interference by him, and the right
of way gave the drivers of vehicles the right to assume, until
the contrary appeared, or should have appeared in the exercise of reasonable care on their part, that pedestrians would
accord them their right of way.''
Teste ~

HENRY C. LEIGH, Judg·e.
Apl. 1st, 1940.
page 37
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CERTIFICATE OF EXOEPTION NO. 2.

E. W. l\foss" Administratrix, c. t. a.

v.
Julian Canoll Thornton.

Defendant's Instntction No. B.
''The Court instructs the jury that if you believe from the
evidence in this case that the plaintiff's decedent, E. W. Moss,
was standing in Main Street near the center thereof and as
the defendant's car was passing him or about to pass him he
suddenly stepped toward and into the car driven hy the defendant and but for such action on the part of E. vV. Moss he
would not have been struck, then yon are told that E. W. Moss
was guilty of negligence which was the sole proximate cause
of the accident as a matter of law and you must find for the
defendant regardless of whether you believe the defendant
was keeping· a proper lookout or was guilty of any other act
or acts of negligence.''
The foregoing instruction requested by the defendant was
denied, and the defendant excepted.
Teste:
HENRY C~ LEIGH, Judge.
Apl. 1st, 1940.
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CERTIFICATE OF EXCEPTION NO. 3.

E. W. Moss' Administratrix, c. t. a.
v.
Julian Carroll Thornton.

Plaintiff's Instruction No. 8.
'' The Court instructs the jury that eyen though they should
believe from the evidence that Mr. Moss stepped backward
into the Thornton car, yet if they should believe from the
evidence that he was confronted by a sudden emergency and
acted as a reasonably prudent person might have acted under
the circumstances, be will not be held responsible for his failure to have followed the safest course, provided the emergency was not caused by his failure previously to exercise
reasonable care for his own safety.''
The foregoing instruction was granted at the request of
the plaintiff over the following objections of the defendant:
"We object to the instruction in the form in which it is
written if Your Honor please, because it seems to us that it
would have to be set out that the emergency was caused by
the neg·ligence of the defendant. In this particular case it
seems that the colored man driving the other automobile may
have deliberately driven close to Mr. nfoss in order to scare
him, and then the general objection that the plaintiff is not
entitled to any instruction.'' And the defendant excepted.
Teste:

HENRY C. LEIGH, Judge.
Apl. 1st, 1940.
page 39 ~ CERTIFICATE OF .EXCEPTION NO. 4.

I

E. W. Moss' Administratrix, c. t. a.

v.
Julian Carroll Thornton.

Plaintiff's bistruct-ion No. 7.
''If E. vV. Moss in crossing Main Street acted as a person
of ordinary prudence would have acted under the circnn.tstances, and if the defendant negligently failed to see him
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in time to prevent a collision, or neg·ligently failed to keep
his automobile under proper control, and thereby caused
· Moss's death, the jury should find for the plaintiff and fix
the damages in such amount as they think proper, not ex-.
ceeding the sum of $10,000.00. ''
The foregoing instruction was granted at the request of
the plaintiff over the following objections:

''Yve object to that on the ground that it is cumulative and
already covered in previous instructions, and the general objection that plaintiff is not entitled to any instructions.'' And
the defendant excepted.
Teste:
HENRY C. LEIGH, Judge.
Apl. 1st, 1940.
page 40
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CERTIFICATE OF EXCEPTION NO. 5.

E. W. Moss' Administratrix, c. t. a.

v.

Julian Carroll Thornton.

Plaintiff's Instruction No. 6.
"The Court instructs the jury that if they believe that the
plaintiff is entitled to recover under the evidence , against
the defendant, they shall award such damages as to them may
seem fair and just, not exceeding· the sum of $10,000.00, the
amount claimed in the notice of motion for judgment, and
direct to whom and in what proportion such damages shall
be distributed to the surviving widow, Fannie L. Moss, and
her two children, Catherine M. Downes and Louise M. ·wood;
and in estimating· the damages the jury should find the sum
with reference:
1st: To the pecuniary loss of the widow and two children
of E. W. Moss, considering the probable earnings of deceased, his experience, habits, energy and perseverance during· his probable life, and the pecuniary benefits which the
jury may believe from the evidence his widow and children
would have received.
,
2nd: In ascertaining the probability of life, reference may
be had to the scientific tables on that subject.
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3rd: They may consider the loss of his care, attention and
society to his wife and children.
4th: They may add such sum as they deem fair and just,
by way of solace and comfort to his widow and children for
the sorrow, suffering· and mental anguish occasioned by his
death, provided they do not find over $10,000.00, the amount
claimed in the notice of motion for judgment.''
page 41 } , The foregoing instruction was granted at the
request of the plaintiff over the following objection of the defendant:·
''No objection except the general objection." And the defendant excepted.
·
Teste:

HENRY C. LEIGH, Judge..
Apl. 1st, 1940.
page 42

~

CERTIFICATE OF EXCEPTlON. NO . 6.

E. W. Moss' Administratrix, c. t. a.

v.

Julian Carroll Thorn ton.

Plaintiff's Instruction No. 4.
"The Court instructs the jury that a person lawfully on a
public street may rely on the exercise of reasonable care by
the drivers of automobiles and trucks to avoid injury, until
the contrary ·appears, or, in the exercise of ordinary care,
should appear, and that E.W. Moss, in attempting -to and in
crossing Main Street, was not required as a matter of law
to continuously look or listen for the approach of automobiles
thereon, but was under the duty of using reasonable care for
his own safety under all circumstances, and i£ the jury be·
lieve from the preponderance of the evidence that the de·
fendant was operating his automobile on said street in a care·
less and negligent manner, and that the direct and proximate
cause of the death of the said E. vV. Moss was such careless
and negligent conduct on the defendant's part, an~ tl1at the
said E. W. Moss was not guilty of negligence contributing to
his death, then the jury should find for the plaintifl\,,
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The foregoing instruction was ·granted at the request of
the plaintiff ov:er the following objection of the defendant:

"I don't think we object to No. 4 except the general objection.'' And the defeudant excepted.
Teste:

HENRY C. LEIGH, Judge.
ApL 1st, 1940..

page 43

~

CERTIFICATE OF EXCEPTION NO. 7.

E. W. Moss:' Administratrix, c. t. a.
v.
Julian Carroll Thornton..

Plaintiff's I ns~ncction No.

3 ..

"The Conrt instructs the jury that it was the duty of tlle
defendant to drive his automobile at a careful and prudent
rate of speed, not greater than was reasonable and proper,.
having dne regard to all conditions then existing·, and to drive
the same in such a manner as not to endang·er tbe Iife and
limb of E- vV. Moss, and if yon believe from the evidence that
the defendant failed in his duty in this regard he was guilty
of negligence; and if such negligence was the proximate "'cause
of the death of l\foss, the jury should find their verdict for
the plaintiff, nnless Jfoss failed to act as a person of ordinary prudence in making the crossing.''
The foregoing instruction was granted at the request of
the plaintiff over the following objection of the_ defendant:
''No objection except the general objection already stated,
that there is no evidence here to sustain a verdict for the
plaintiff, therefore, the plaintiff is not entitled to any instructions.'' And the defendant excepted.
Teste:

HENRY C. LEIGH, Judge.

.A.pl. 1st, 1940.
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page 44 ~ CER.TIFICATE OF EXCEPTION NO. 8.

E. W. Moss' Administratrix, c. t. a.
v.
Julian Carroll Thornton.

Plainti-fl's Instruction No. 2.
''The Court instructs the jury that it ,vas the duty of the
defendant to exercise reasonable care to observe a proper
lookout and to keep his automobile under reasonably complete
control, and this duty was a continuing one and was required
to be exercised when such would have been reasonably effective to enable him to prevent an injury to E. Vv. Moss and
he was required to exercise reasonable care to so regulate
the movement of his automobile as to avoid injuring the said
E. W. Moss, and if you believe from tlie evidence that the
defendant failed in this regard he is guilty of negligence;
and if such negligence was the proximate cause of the death
of Moss, the jury should find their yerdict for the plaintiff,
unless Moss failed to act as a person of ordinary prudence
in making the crossing.''
The foregoing· instruction was granted at the request of
the plaintiff over the- objection of the defendant as follows:
''No objection except the general objection already stated.''
And the defendant excepted.
Teste:
HENRY C. LEIGH, Judge.

Apl. 1st, 1940.
page 45 }- CERTIFICATE OF EXCEPTION NO. 9.
E.W. Moss' Administratrix, c. t. a.

v.
Julian Carroll Thornton.

Plaintiff's Instruction No. 1-A.
"The Court instructs the jury that Moss in crossing Main
'Street had the right of way within the sidewalk lines of Holbrook Street projected at right angles across '.Main; and if
Moss crossed Main Street within this area, or reasonably
close thereto, it was the duty of T~ornton in appreaching· this
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intersection to yield the right of way to him, and to use reasonable care to chang~ his course, slow down, or come to a
complete stop, if necessary, in order to enable Moss safely
to negotiate the crossing.''
The foregoing instruction was g-ranted at the request of
the plaintiff over the following objection:
"We object to Instruction 1-A on the grounds that plaintiff is not entitled to any instructions, and we further object
to this instruction on the grounds that there is no evidence
in the record that Moss was crossing in the street intersection lines. '' And the defendant excepted.
Teste:
HENRY C. LEIGH, Judge.
Apl. 1st, 1940.
page 46

~

CERTIFICATE OF EXCEPTION .NO. 10.

E. W. Moss' Administratrix, c. t. a.
v.
Julian Carroll Thornton.
Plaintiff's bzstriwtion No. 1.

'' The Court instructs the jury that if you find from the
preponderance of the evidence that E.W. Moss started across
Main Street at the intersection of Holbrook Street before
the automobile of the defendant reached the intersection of
Main and Holbrook Streets, you are instructed that he had
the right of way over said automobile and it was the duty
of the defendant to use reasonable care to either change his
course, slow down, or come to a complete stop, if necessary,.
to permit the said E. W. ~{oss to safely and expeditiously
make the crossing, and if you find that on the occasion in
question the plaintiff was exercising due ca re for his own
safety, and that the defendant in the operation of his automobile disregarded his duty as above set out, and that. the
same was the proximate cause of the death of E. W. :Moss,
you must find for the plaintiff.''·
The foregoing instruction was granted at the request of
the plaintiff over the following objections _of the defendant:
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C. H. Brown.
"Our objection to Instruction 1 is that there is no evidence in this record to show that Mr. Moss was crossfog at a
street intersection, also the general objection that the plaintiff is not entitled to any instructions.'' And the defendant
excepted.
Teste:
HENRY C. LEIGH1 Judge..
A pl. 1st, 1940.

page 47

i

C. H. BROWN,

called as a witness on behalf of the Commonwealth,
and being :first duly sworn, testified as follows.:

DIRECT EXA.MINATION..
By Mr. Tate:
Q. Mr." Brown, the warrant_s charge the defendant here with
the murder of one E .. W .. Moss, and also with reckless driving, presumably arising out of the sam.e act,; please tell the
Court what those facts are.
·
A. On the day of that warrant we had a call to Holbrook
and Main Street, an accident. vVe -answered the call. It. was
around a quarter to eleven when. we. got- tlie call at pplice
headquarters·
Q. At night? .
. A. Yes, sir. When we got there, we round Mr. Thornton,s
~ar parked on Holbrook Street. The accident had occurred
in the middle of Main. There was a large blood spot right
in the middle of Main Street between the intersections of...
Holbrook Street and Holbrook A venue. There was glass
scattered up and down the street on both sides o:f the blood,
from the headlights of the car. I inspected :M:r. Thornton'~
-car. His left headlight was bent and broken out-the glass
was broken out, and he had a large dent on top of his left
front £ender, and a dent on his hood-:-on the left side · of
his hood, back close to his windshield. The spotlight oil the
left-hand side of the car was -broken out and bent.
Q. What were the weather conditions that night., Mr.
BrownV
A. It was dry.
Q. It was dry7

A. Ye~ sir.
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C.H. Broum ..
Q.
A.
Q.
hour

N.eith~1 snow nor rain, then, falling at the time f
No, sir.
.
What are the lighting conditions at that point at that
of the night t
A. There is a street light there-..
page 48 } Q. A sb'eet light¥
A. Yes, sir. The signal lights had been turned
out about a quarter past ten, I imagine. ·
Q. .Any lights from the A. & P. Grocery Store or the College Sweet Shop?
A. The College Sweet Shop-I don't know whether it wa~
open at that time or not; I think it was.
Q. Is there any ligiit in front of l\:lrs. James I. Pritchett 's
house,. which is aci"'oss :from the· College Sweet Shop¥
A. Yes, sh, I think there is a street light there.
Q. Is there any street light in front of' the "Wednesday
Club, which is across the street from :Mrs. Pritchett 's home!
A. I don't know ; I don't think there is.
Q.. Was it your impression, then, that the accident happened somewhere in front of Mrs. Pritchett's home¥
A. It happened approximately in front of the .Sweet Shop.
Q. In front of tile Sweet Shop f
.A. Between the Sweet Shop and that grocery store; that
is where the blood was.
Q. In which direction was Mr. Thornton goingf
A. He said he was- going toward Schoolfield.
Q. Did he make any statement about which direction Mr.
Moss was· ~·oing?
·
.A. He d1dn 't seem to Imow which way irr. Moss was going.
·
Q. Was Mr. Moss in an automobile or on footT
A. He was walking.
Q. Was Mr. Moss still at the scene of the accident when
you got there f
A. No, sir; the car had been moved, and Mr. Moss had
been taken to the hospital.
page 49 ~ Q. Is there a center line on Main Street?
A. Yes, sir.
Q. With reference to the center line, where was the blood
spot?
A. Approximately right on it.
Q. How far from the Main Street curb line?
A. Approximately three steps.
Q. And how far would that be -from the Holbrook Avenue
curb line?
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O. H. Brown.
A. Well, approximately nineteen steps-eighteen or nineteen steps.
Q. Is there a marked-off walkway from the curb line of
Holbrook Street across Main Street over to the grocery
store!
A. No, sir; there is on the opposite side, to Holbrook Avenue.
Q. There is on Holbrook Avenue, but not on Holbrook
Streett
A. Yes, sir.
Q. Did you see Mr. Moss at all?
A. -No, sir, I did not-not that night.
Q. Did you see him later¥
A. I saw him later. He was unconscious, and never regained consciousness.
Q. Did he dieA. Yes, sir.
Q. -.As a result of this accident f
: !
A. Yes, sir.
'

I

I

I

CROSS EXAMINATION.

By Mr. Sanford:
Q. Mr. Brown, I believe the cross-walk in that vicinity is
on the east side of the intersection of Holbrook Avenue and
Main Street, is it riot 1
A. Yes, sir.
Q. There is no cross-walk on the west side of Holbrook
Avenue and Main Street, is there?
page 50 ~ .A. No, sir.
Q. And there is no cross-walk from Holbrook
Street over across to the other side?
A. No, sir.
Q. You say this blood-stain that you found in the street
was three steps from the intersection of Holbrook Street and
Main Street 1
A. No, sir, it was approximately three steps from the east
curb line.
Q. You mean that it is three steps from where, if a curl,
line was extendedA. Straight across Main.
Q. Straight across Main from Holbrook Street?
A. Yes, sir.
Q. Did you find any skidmarks there of any kind?
A. No, sir, I did not.
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Q. You say that Mr. Thornton's car had turned and gone
into Holbrook Street f
A. It was-it was parked around on Holbrook Street.
Q. That is, when you found it?
A. Yes, sir.
·
Q. The only marks that you saw in the street that indicated that an accident had occurred there was the blood spot Y
A. The blood spot and the glass.
Q. You sav there was glass on both sides of the blood spot?
A. Glass on both sides· of the blood spot, east and west.
Q. Not north and south, but east and west?
A. Just scattered mostly up and down the street.
Q. You say Mr. Thornton made no statement to you as to
how the accident occurred?
'
A. No, sir. I asked him which way Mr. Moss was going,
and he didn't seem' to be able to tell me-wasn't
page 51 ~ sure.
Q. Didn't know which way he was .going, and
made no statement about it?
A. No, sir.
RE-DIRECT EXAMINATION.

By Mr. Tate:
Q. What condition was he in at the time?
A. He w_as all right. I don't think he had been drinking.
Q. No, I mean was he in a nervous condition?
A. He was right nervous.
Q. Was there anything to indicate whether the body had
been knocked any distance, Mr. Brown?
A. Not anything· at all that I could tell.
Q. You say the left headlight of his car was shattered Y
A. Yes, sir.
Q. The dent on top of the fenderA. Dent on the fender- ·
Q. -How large a dent was thaU
A. Well, it was a large dent. The fender had just been
bent in, like it had hit something. ·The dent on the hood was
a small· dent, about as big as half your hand.
Q. Did you know Mr. Moss before the accidenU
A. No, sir, I did not.
Q. Could you form any impression as to how large a man
he was, when you saw him?
A. Yes, he was a right large man. I imagine he weighed
about 185 pounds.
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J. B. ·Wal.ton.
Q. Do you know how old he wast
A. Sixty-six years old.

. page 52 ~

J. B. WALTON,
called as a witness on behalf of the Commonwealth,
and being first duly sworn, testified as follows:
DIRECT EXAMINATlO;N.

By Mr. Tate:
Q. Mr. Walton, did you go to the scene of this accident .
at the corner of Holbrook Street and Holbrook Avenue?
A. I did.
Q. Just tell the Court what yon found when you got there.
A. Around 10:45 .Sunday night Mr. Brown and I had a
call from headquarters to go to the corner of. Holbrook and
Main-there was an accident there, so when · we got there.
there was quite a bit of traffic on the stree~ and Mr. Brown
did most of the investigating of the accident, and I was work,,
ing the traffic through on the street. I did see where the
accident taken place and saw the .glass ·on . the street and
the blood on the street-in the middle of the street, where
the man was hitQ. Where was the blood? . ·
·
·
A. -And found at the time that Mr. Thornton was driv~
ing the car that was in the· accident. .
Q. Was the pavement dry on the night of the accidenU
A. It was.
·
Q. Do you remember the lighting ·conditions around the
point of the accident Y
·
A. Well, it was light where the street lights were on.
Q. Where are the street lights· at that particular poinU
A. Mr. Tate, I don't recall just where those lights are 011 ·
Main.
Q. Is there any light at the entrance of Holbrook Avenue, over there in front of Mrs. Dibrell 's or Mrs. Pritchett 's
home?
A. I couldn't say whether there are any lights there or
not.
Q. Is there any lig·ht on the Club corner of Main Street,
in front of the Wednesday Club?
page 53 ~ A. I believe there is a light on Holbrook and
Holbrook Street there a.t that corner, and I am not
sure about the other. I never paid any particular attention
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J. B. Walt on.
to lights that night, other than that the streets were lit up
and everything was visible.
·
Q. Was there good visibility, outside of headlights¥
A. There was.
Q. ·This spot, .of blood,. where was that¥
A. That was right in the center of the street-1ight on the
. yellow line that runs through the center of the street.
Q. !fain Streett
.A.. Yes, sir.
Q. 1,Nas there any walkway across Main Street near that
spot of blood t
A. You mean walkway across Main Y
Q. Yes.
A. There is on the otber side-not on that side.
Q. What do yon mean by the other side Y
A. Crossing Main Street to Holbrook-from Holbrook
A venue across to the other side of the street.
Q. That would put it on the side of the street the library
is onf
.A. Yes.
Q. Where was tllis blood spot f
A. Well, this blood spot was a little this side of Holbrook
,Street ..
Q. Were there any slddmarksf
A. There was not.
Q. Did you talk to Mr. Thornton f
A. Other tha.11-Mr. Barber and I brought Mr. Thornton
to headquarters, and later on I took Mr. Thornton to 1\fr.
Evans for bond.
page 54 ~ Q. Did Mr. Thornton say anything to you about
the accident Y
A. I don't recall anything he said.

CROSS EXAMINATION.
By Mr. Sanford:
Q. Mr. Walton, you say yon saw the blood spot in the street.
where the man was hit; don't you mean you saw the blood
spot where the man lay after the accident Y
.A.. Probably it was.
Q. You don't know where he was hit?
.A. I don't know where he was hit. I was speaking of the
blood spot in the street.
Q. You don't know where the man was hit f
.A.. ,No, I don't.
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J. B. Walton.
Q. You judge, from the blood spot, that is where M1~. Moss
must ha~e been lying for some time?
A. Yes.
Q. Where was Mr. Thornton's car when you got there Y
A. Mr. Thornton's car was just across the intersection of
Holbrook Street when we got there. I didn't pay any particular attention to the car, because, as I said, I was working· traffic. I did notice the car across the street.
Q. Did you notice the automobile to ascertain what part
of it had been struck 1
A. The left front headlight had been broken, and the spotlight glass was out; glass was scattered on the street.
Q. That spotlight is up next to the windshield, is it not?
A. Yes, sir.
'"Q. That is on the left side of the car f
A. That is l'ight.
page 55 ~ Q. Were there any marks anywhere else on the
car, except on the left side T
A. I never noticed any.
Q. The left headlight and the left front fender andA. That is right.
·
Q. -And the spotlight¥
A. Yes, sir.
Q. Did you make any measurements?
A. No, Mr. Brown did that.
Q. Now, with reference to the intersection of the two streets
there, Holbrook Street and Holbrook A venue, where was the
blood spot?
A. This blood spot was just below the intersection of Holbrook Street.
Q. Just below the intersection.
A. I would say more this way, just this side of the center.
I wouldn't say just how far, but it appeared to me to be on
this side.
Q. To refresh your memory a little bit, the blood spot was
right on the center line drawn on the street, wasn't it?
A. It was, right on the center liue.
Q. Now with reference to the intersection, wasn't that blood
spot between the two intersections?
A. Well, as I said before, I wouldn't say it was in the center of the intersection-a little this way, I thought. I wouldn't
say it wasn't in th~ center. I clidn 't t~ke any measurements.
Q. Mr. Brown took the measurements T
. A. He did.
Q. Well, it is in evidence here that the spot was three steps
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C.H. Brown.
east of the line of the intersection; now what I mean by that,
Mr. Walton,-it is a little difficult to get clear when you are
talking about intersections so close tog·ether-come up here,
Mr. Walton; (witness goes to bench; Mr. Sanford
page 56 ~ draws diagram) we will say that this is Main
Street, extending east and west; Holbrook Avenue comes in from the south?
A. That is right.
Q. .And Holbrook Street comes in from the west of the
other intersection, from the north; is that right? Now with
reference to these two intersections, please point out to us
approximately-.we will draw a line and call it the centerwhere you saw the blood spot.
A. This is Holbrook Street here, coming into Main, and
this is Holbrook Avenue, coming into Main StreeU
Q. That is right.
A. This blood spot, as I recollect, wasn't in the center of
the street. It was in the center of the yellow line, but wasn't
in the center of the street.
Q. Center of the intersection, you mean i
A. Yes; it was more east.
The Court : This is Holbrook Avenue and this is Holbrook Street; now where was he struck?
Witness: He was struck more to Holbrook Street.
The Court : This is Holbrook Street.
Witness: Yes, but he was struck just a little bit this side
of this intersection.
The Court : Of Holbrook Street?
Witness : Yes.
Q. A little east of the intersection f
A. Yes.

page 57 }

C. H. BROWN,
recalled as a witness on behalf of the Commonwealth, testified as follows :
I>IRECT EXAMINATION.

Bv Mr. Tate:
-~Q. Mr. Brown, come, over h~re. Here is a diagram similar
to one we have been talking· about. Will you show tl1e Court
where you saw the blood spot Y
A. This is the filling station right here, Main Street run-
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F. H. Barber.
ning west, Holbrook Avenue, Holbrook Street, and the blood
spot was approximately in the center of Main Street above
Holbrook A venue, near Holbrook Street. There was a center line on the center of Main Street. This blood spot was
on the center line, and a little to the right of the center line,
going west.
Q. If we had extended the east curb line of Holbrook Street,
would that have been east or west of the blood spot f
A. If you had extended the east curb line across Main
Streett
Q. That is right.
A. The blood spot would have been about three steps east
of that curb line.
Q. That is, towards downtown?
A. Towards downtown.
The Court: Where was Mr. Thornton's car sitti_ng!
Witness: :M:r. Thornton's car was sitting here, around
on Holbrook Street, when we got there.
page 58 }

F. H. BARBER,

called as a witness on behalf of the Commonwealth>
and being first duly sworn, testified as follows:

DIRECT. EXAMINATION.
By Mr. Tate:
Q. What are your initials, Mr. Barber!

A.F.H.

.

Q. ].\fr. Barber, did you go to the scene of this accident t
A. Yes, sir.
Q. Please tell the Court what time you got there and what
you saw.
·
A. Well, we got there-I was with J.\fr. Brown and Mr.
Walton-got there about 10 :45, and so they told me to take
Mr. Thornton and bring him on down, so I don't know anything about the accident.
Q. Where was l\fr. Thornton when you first saw him Y
A. He had his car headed down Holbrook Street, about ten
steps from the corner.
Q. Was he in his car?
A. He was out there in the street.
Q. Main Street or Holbrook T
A. Well, I think he was in Main Street.
. Q. What was he doing·?

42

Supreme Court of Appeals of Virginia

F. H. Ba-1·ber ..
A. wrell, he. wasn't doing anything only talking to some
fell ow there reg~rding the accident, I reckon ..
Q. Did any~rie seem to be with him t
A. A lady. ·
Q. Was she out in the street with him f'
A. No, she was in the car.
Q. Did you examine the car f
A. No .. Well, he 1·ode on down with me. I didn't check his
brakes.
Q. Did yon examine the outside of the cart
A. No, I didn't.
page 59 ~ Q. What was Mr. Thornton's physical condition
at the time?
A. Well, he was normal.
Q. Did you discuss the accident ·with him, or did he make
any statement about the accident?
A. Yes, sir, he made the statement to me that he was going
on up Main StreetQ. Towards Schoolfield?
A. Yes, talking to his girl, and this man come from some
way, and he never saw him until he hit him.
Q. Said he was going on up the street, talking to his girl r
A. Yes, going on up towards Schoolfield, out of town, talking to his gfrl, and this man sprang up from somewhere, and
he never did see him until he hit him.
Q. Said he was talking to his girl and never saw the man
until he hit him?
A. Yes, sir, that was the statement he made to me.
Q. I believe Mrs. James I. Pritchett's home, with the iron
railing around it, is on the east side of l\fain Street Y
A. Yes, sir.
Q. Are there any parking· spaces for cars there¥
A. No, sir, I don't think so-in fact, I know there is not.
Q. Are cars allowed to park in front of the College .Sweet
Sho'p and the A. & P. Store?
A. Yes, sir.
Q. They are allowed to park there¥
A. Yes, sir.
.
Q. Were there any cars parked there when you got there?
A. I think there was two cars parked there on the opposite
side from where the wreck was.
page 60 ~ Q. You don't know whether they were there at
the time the wreck occurred or not?
A. No, sir.
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Sam,. Thonipson (Colored).
CROSS EXAMINATION.
By Mr. Sanford:
Q. l\fr. Barber, you are talking about the conversation you
had with Mr. Thornton-don't you mean that when he was
coming down to the courthouse he was talking to his girl 1
A. No; he made the statement to me that he was talking to
his girl, and the man just sprang up from somewhere andQ. Didn't he tell you he saw him and hit him almost at the
same time?
A. No, sir.
Q. That isn't the way you recall iU
A. No, sir. He said he never did see him until after be

hit him.
Q. Who made the remarks there

0
/

A. Well, I think he-well, in other words, he made the remark himself.
Q. Was the girl with him at the time!
A. She was with him at the time, coming to the courthouse.
Q. That is what I mean-she was with him at the time this
conversation took place!
A. Yes, sir.
Q. Did you make any meaimrements there, :Mr. Barbed
A. No, sir.
Q. Do you know where the accident took place 1
A. No, sir, not to be exact. I couldn't say, because they
turned him over to me as soon as we got there.
Q. Mr. Brown1 I believe, really made the investigation 1
A. Yes, sir, him and Mr. ·walton. ·
·
page 61

~

SAM THOMPSON (Colored),
called as a witness on behalf of the Commonwealth,
and being first duly sworn, testified as follows :
DIR1ECT EXAMINATlON.

BvMr. Tate:
"'Q. What is your name?
A. Sam Thompson.
Q. Where do you live, Sam?
A. 644 North Union.
Q. Sam, were you near the corner of Holbrook and Main
Streets on the night of December 311
A. Yes, sir.
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Sa111, Tho111,pson (Colored).
Q. Just tell the Court where you were at the time, and what
you saw there.
·
A. Well, that night, I would say around 10 :30 or quarter of
'eleven, I came out of South Main LunchQ. Where is the South Main Lunch t
A. Just a little way before you cross the bridge, on South
Main. And I got around about the filling station there at
West End, and this fellow-I didn't know who he was-was
standing in the middle of the street, and this fellow driving
the Chevrolet come up from towards town and got to Holbrook Avenue, and this fellow seed he was going to hit him,
and turned sideways, and just as he turned sideways, this
fellow hit him and knocked him straight in front of the car,
and I stopped, and his head was near my rear wheel, and I
stopped, and the fellow stopped and jumped out and he
wanted me to take him to the hospital. This fellow said for
me to take him to the hospital, and I said, ''Put him in your
car; my car ain't got but one door", and about that time a
lady across the street hollered and said they was going to
call the ambulance, and we three laid him on the sidewalk.
Q. You were driving your car?
page 62 ~ .A.. , Yes, sir.
Q. And were headeg downtown?
A. Yes, sir.
Q. Whereabouts were you?
.A. I was near ab.outs the filling· station.
Q. The Esso Standard Filling Station 1
A. Yes, sir.
Q. Now did that man-when you first saw him, whereabouts
was he standing, Sam?
A. He was standing in the street.
Q. Now there are two intersections about there-Holbrook
Street, which comes up between the Wednesday Club and Mrs.
Pritchett 's house, with the iron railing·A. Yes, sir.
Q. And then Holbrook Avenue comes up from the other
side; where was he, with reference to those two streets?
A. He was standing about middleways between Holbrook
Street and Holbrook Avenue.
Q. Near about the middle.A. Near about in front of the A. & P. Store.
Q. Which direction was he going?
A. Going~ across to the A. & P.
Q. Had he gotten near about the middle of the street when
you saw him?
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Sam Thompson (Colored).
A. Hadn't got quite to the middle line.
Q. Were any cars parked behind him, · in front of Mrs..
Pritchett 's house 7
A. No.
Q. vVhy couldn't he go aeross to the A. & P. Store!
A. He was standing waiting for me to pass.
.
page 63 } Q. Waiting for you to pass f
A. Yes,. sir.
· Q. When did he seem to first become conscious of another

cart
A. When I saw him, he was standing in the street. He
looked back and seen this car-must have seen this car was
going to hit him, and turned sideways. When he turned sideways, the car hit him-the left fender.
Q. From where you saw him waiting for you to go by, did
he move from that spot before he was hit 1
· A. I hadn't ever passed him.
Q. I say did he .move from that spot before he was hit!
A. No, sir.
·
Q. Did you notice this car that hit him before it hit him f
A. Yes, sir.
Q. How fast did it seem to be going?
.
A. I would say he was driving about twenty or twenty-five
miles an hour.
.
Q. Was there room in the street for him to have gon~ fre.;
hind this man that was standing there in the middle 7 ·
A. Yes, sir.
Q. Did your car have headlights on iU
A. Yes, sir.
Q. Were there any street lights around there?
A. There is one on the corner of Holbrook, and another
one on the corner of the other little short street that goes
into Grove.
Q. That Church's Store is on-a block away?
A. A block away.
Q. Could this man be plainly seen there in the middle of
the street?
A. No, sir.
.
Q. How could you see him?
page 64 } A. I didn't understand you.
Q. I asked you if this man -could be plainly seen
there in the middle of the street.
A. Yes, sir, you could see him.
Q. Was he knocked any distance?
A. He was knocked the distance of the length of his car..
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Sam Thompson (Colored).

Q. The Ieng-th of the car of the man that hit him f
A. Yes.
·
Q. Where did he fall t
A. He fell on the center line ..
Q. Center line of Main Street f
A. Yes, sir, three feet from where it hit him.
Q. What_ happened to the car that struck him f
A. He jumped out and I jumped outQ. How far did it travel .after striking the man¥
.A. I would say four feet.
Q. He didn't have any difficulty getting the car under control?
A. No, sir, not at all ..
Q. Is this the man·Y
A. Yes, sir.
Q. Did you talk to him any f
A. No, sir..
Q. Did you hear him talk to anybody else 6l
A. No, sir, except asked who seen him.
page 65 ~

CROSS ~~AMINATION.

By Mr. Sanford:
Q. Sam, how close were you to this man when the car struck
him?
A. ·w11en the car struck him, he fell right at my hind wheel.
Q. He fell right at your hind wheel¥
A. Right at my hind wheel. /
Q. You were just about in the act of passing him yourself
when the car struck him?
A. No, sir, when the car struck him, he was standing nea l~
abouts in front of the A. & P. Store, and I was in front of
the filling station when he struck him.
Q. How far did you go, then, after the car struck him t
A. Went from the filling station.
·
Q. How far was your car from where he fell T
A. I would say he wasn't a foot from my rear wheel.
Q. Wasn't a foot from your rear wheel?
A. Yes, sir.
Q. Now, in feet-because we can't see the filling station
here in the courthouse-tell us how far, in number of feet,
how far yon think you were from the man when yon saw l\fr.
Thornton's car strike him.
A. Well, I can't tellQ. Point out in here.
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· Sam Th01npson (Colored).
A. When he struck him, I was about as far as from here
to that other room.
Q. To that door there, you mean¥
A. Yes, sir.
Q. Well, what do yon say that is-about thirty feet?
A. I could not tell you.
page 66 ~ Q. Did you apply your brakes immediately?
A. Yes, sir.
Q. And stop as soon as you could?
A. Yes, sir.
Q. How fast were you going!
A. ·wen, I was driving about 25 or 30 miles an hour.
Q. Twenty-five or thirty miles an hour?
A. Yes, sir.
Q. Couldn't you stop quicker than thirty feet, going· at
twenty-five or thirtyf
A. VYell, I don't say it was no thirty feet.
Q. You don't say it is?
A. No, sir.
Q. Well, do you think it is about twenty feet?
A. I couldn't say how, far it is.
Q. Anyway, you put on brakes as quick as you could and
stopped?
A. Yes, sir.
Q. And when you stopped, his head was about a foot from
vour left rear wheel?
· A. Yes, sir.
Q. Now I believe you say w·hen you were about twenty
feet away from the approaching car, or Mr. Thornton's car,
which was going in the opposite direction, :Mr. Moss seemed
to turn ; did he turn to his rig·bt or left?
A. He turned to his right.
Q. And at that time you say he was standing about two
feet north of the center of the street-that is, on the right
side going towards Schoolfield?
A. He was standing with his face to the A. & P. and his
back to Holbrook Street.
page 67 ~ Q. And his left side would be to Mr. Thornton's
car?
A. Yes, sir.
Q. And he was about two feet from the center of the streethadn't reached the center line¥
A. Hadn't reached the line.
Q. And you say you think he was waiting for your car to
go by?

1~ ,
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Sa.m Thompson (Colored). ·
A. Yes, sir.
Q. Did you notice him step back as he turned?
A. No, sir.
Q. You didn't notice that?
A. No, sir, if he did, I didn't see it.
Q. You wouldn't say he didn't step backY
A. No, sir, I wouldn't say he didn't.
Q. ,You wouldn't go on record either way!
A. No, sir.
Q. You say M:r. Thornton's car was going fifteen or twenty
miles an hour T
A. Twenty or twenty-five.
Q. Twenty or twenty-five?
·
A. Yes, sir.
Q. After he struck the man, he didn't move more than four
or five feet; is that right Y
A. Yes, sir.
Q. Stopped right now?
A. Yes, sir.
Q·. Were you drivin~ your car Y
A. Yes, sir.
. page 68 ~ Q. Who was with· you f
A. Edward Poteat.
Q. Is he sometimes called Bo Dillard?
A. Yes, sir.
Q. He was just riding· in the car with you at the time!
A. Yes, sir.
Q. And you were going towards town, or east, is that
right?
A. I was coming towards town.
Q. You say the accident occurred about midway between
the intersections of the two streets there, Holbrook Street
and Main Street, and Holbrook Avenue and Main Street?
A. Yes, sir.
.
Q. Midway between those two intersections f
A. Yes, sir.
RE-DIRECT EXAl\HNATION.
By Mr. Tate:
Q. Sam, just a minute ago I asked you where he was standing when you first saw him,. and you said he was standing
where?
A. He was standing between Holbrook Street and Holbrook
Avenue.
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Eddie Poteat ( Colored).
Q. And I asked you if he moved from that position- .
A. No, sir. I said he turned sideways.
Q. Did his feet move from the position :they were in when
you :first saw him Y
.A.. No, sfr. When he seed the car was going·. to get himJ he
turned this way. (Illustrating.)
Q. Was he in that same spoU
.A.. Yes, sir; his feet didn't move-in that same spot.

page 69}

EDDIE POTEAT (Colored),
called as a witness on behalf of the Commonwealtl1,
and being :first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Tate:
Q. What is your name?
.A. Eddie Poteat.
Q. Poteat, where do you live t ·
A. Doe Street.
Q. · Doe Street. Were you riding with Sam Thompson on
the 31st of December when you saw a :inan hit up there on
the corner of Holbrook and Main Streets!
A. Yes, sir.
Q. Just tell the Court what you saw..
A. When I :first seed tl1is fellow he seemed to be near the
middle of Main Street.
Q. Was he walking or standing at that time!
A. Slowly moving.
Q. Which way was he headed?
A. Over there where the Sweet Shop is-looked like he was
headed that way, and I told Sam, "If that man don't mind,
be is going to get hit''. He seen him when he was in three
or four feet-seen he was going to get hit, and turned side·
ways, and wben he did, he was hit, and we got out and carried him to the sidewalk.
Q. Were you riding towards town t
A. Yes, sir.
.
Q. You were on the side the Sweet Shop is T
A. Yes, sir.
Q. How far were yo11 from this man when you nrst saw
him?
A. I imagine the distance from here to that wall ..
Q. He was headed slowly toward the center, or had he
reached the center?
·
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Eddie Poteat (Colored)~
A. No, that line-the center line-he was practically at the
line.
page 70 ~ Q. Where was he when he noticed he was going
to_. get hit t
.
A. When J. first saw him, we was the distance of that wall
from him,. a.1,d the car meeting us was practically the same
distance, and I told Sam that man was going to get hit, and
about that time it happened. He seen he was going to get.
hit, and turned kinda sideways.
Q. When he saw he was going to get hit, which way did
he turnf
A. Towards my ear.
Q. That would throw what part of his body toward the
earY
A. His back.
Q. His back. ·with reference to the center line, where was:
he thenf
.
A. Right at it.
Q. From that time until he was hit, did he move again r
A. No, sir, when he was hit, that was all of it.
Q. Did he make a step either forwards or backwards just
. before he was hiU
A. He turned sideways.
Q. Did he move his feet at all!
A. Yes, sir, I imagine he did. I didn't see him-might have
twisted his body..
Q. At the time he saw he was going to be hit,. he turned
sideways; did he step forward Y
.A.. I couldn ''t say.
Q. Or move backwards 1
.A.. I conldn 't say. He might have twisted his body; I
couldn't say.
Q. Was he knocked any distance when he was hiU
.A.. About-maybe, I imagine about as far as from here to
where that fellow is sitting-wasn't far.
Q. How far did that car travel after it hit him?
A. It stopped in the distance of it.
page 71 ~
Q. In the Ieng-th of tlie car f
A. Yes, sir.
Q. Did you see a blood spot on the street after Mr. l\foss
was taken up f
A. Yes.
Q. "'\,Vas that the spot where he finally fell?
A. That was. the spot where he was taken up, yes, sir.
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Eddie Poteat (Colored).
CROSS EXA:MlNATION.
By :M:r. Sanford:
Q. What is your first name f
A. Eddie Poteat.
Q. Edward?
A. Eddie.
Q. Eddie, you say when you first saw :Mr. Moss standing
in the street, you were about as far as from where you are
sitting· to that walH
A. Something like that.
Q. Is that approximately thirty feet?
A. I don't know how many feet that is.
Q. ·vvell, guessing, of course'
A. Something like that. In other words, the front part
of our car was about the alley that comes from the filling
station.
Q. You were in front of the alley of the Standard Fil1ing·
Station I
A. Yes, sir, and at the time I seen the fellow driving· the
Chevrolet, he was at Holbrook Avenue.
Q. Let's get that alley straight-is that the alley this wayf
A. The alley this way.
Q. Almost in front of Holbrook Street?
A. Yes.
Q. And at that time lfr. :Moss was standing alpage 72 ~ most in the center of the- street between Holbrook
A venue and Holbrook Street f
A. When I first saw him, he was moving.
Q. Moving towards the College Sweet Shop I
A. Yes, sir.
Q. Could you see the direction from which he camel
A. When I first saw him, he was moving.
Q. Tell us, when you first saw him, how far was he from
the center of the street-two or three feet 7
A. I don't know-I imagine in a step he would have been
on the line.
Q. A step would have put him on the line; and he stopped
at that time t
·
A. Yes, sir.
Q. And that would be something like two-and-a-half or three

fucll

.

A. Something· like that.
Q. And was that the approximate position he was in when
he was hitl
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Eddie Poteat (Colored).
A. When he was hit, he was turned sideways.
Q. And he was standing at that point when you first saw
him?
A. He was moving when I first saw him.
Q. He was moving when you first saw him and then
stopped, and when he stopped, how far was he from the center
of the street?
A. About a step.
.
Q. And you say the other car was about the same distance
from him that you were¥
A. That is rig·ht.
Q. And that he looked like he saw a car about to hit him t
A. Yes, sir; he looked straight in front of him and he seen
the lights of our car coming· onQ. You imagine that, now-you don't know Y
A. No, I don't know.
page 73 ~ Q. But you say just before the car hit him, he
turned to the right?
A. He turned this way.
Q. Get up and show us.
A. He was going this way and he turned this way. (Illustrating.)
Q. Then he did turn to the right?
A. Yes, sir.
Q. You won't say whether he stepped backwards or not 'l
A. No, sir, I won't say·whether he moved at all. He might
have twisted his body. I don't know whether he moved forwards or backwards.
Q. How fast do you think lVIr. Thornton's car was goin~?
A. The Chevrolet was going around twenty or twenty-five
-wasn't going fast.
Q. And stopped immediately¥
A. Yes. He said, "Come on and help me carry this fellow
to the hospital "-said, "Put him in your car". I said, "My
car ain't got but one door; put him in yours'' and about that
time somebody hollered from upstairs that they was going
to call the ambulance.
Q. When your car came to a stop, how close was this man
to the rear wheels of your car?
A. About the distance-right at it, practica~ly, just about
the distance of this thing right there.
Q. After this other car struck him, it threw him to the
left a little bit¥
A. Kinda knocked him forwards.
Q. And to the left Y
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Eddie Poteat (qolored).
A. To the left.
Q. Did Sam Thompson, w;Iio was driving your car, bring it
to a stop immediately?
A. Yes, sir.
page 74} Q. How fast were you travelingY
A. It was real slow-it was around fifteen or
twenty. In fact, I didn't see any other cars in sight. We
were driving real slow. We were figuring on going on down
to the dance·

RE-DIBECT EXAMINATION.
By Mr. Tate:
Q. Was the ~r you were in still moving when he was
struck!
A. No, because we seen this fell ow was going to get hit
and he seen it, ~oo, and all of us brought them to a stop.
Q. Was he knocked to your rear wheels, or. did your ·car
roll up to where he was struck?
A. Now I imagine we rolled up there .. · I imagine time he
was hit, we rolled up there.
Q. Did I ask you whether any cars. were parked in front
of Mrs. James I. Pritchett~s home-do you know where Mrs..
Pritchett lives 7
A. That is on the corner over therct
.
Q. Yes, on the corner.
·
·
·
A~ At the time, I thought it was one parked there, but Sam
said it wasn't.
Q. What gave you that impression?
A. Because the minute we stopped and moved the mau,
there was a car parked there-cars all around there.
Q. From the position of Mr. Moss in the street, do you
think he crossed in front or behind that car, if there was a
car there?
·
A. In front of it.
Q. That would put the parked car between him ancl the
man approaching you?
A. Yes. I thoug·ht there was one there, but Sam said there
wasn't.
page 75

~

R.E-CROSS EXAMINATION.

By Mr. Sanford:
.
Q. Was any car parked over there in front
Store!

or the .A.. & P.
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Miss Mable Watson.
A. Yes, sir.
Q. There was- o~e over there t
A. Yes, sir. ·.
Q. And it is y<1tir recollection that a car was. also parked
in front of Mrs. Pritchett 'st
A. That is what I thought.
Commonwealth rests.

MISS MABLE VvATSON,
called as a witness on behalf of the defendant, and
being first duly sworn, testified as follows~
page 76 }

DIRECT EXAMINATION.

Bv Mr. Saniord:

.,Q. I believe you are Miss Mable Watson!
A. Yes, sir.
.
Q. Where do you live, Miss Watson t
A. 34 Park Row.
Q. 34 Park Road Y
A. No, Row-R-o-w.
Q. Were you with Julian Thomton on the night this accident occurred f
A. Yes, sir.
Q. Where had you been f
A. We had been downtown.
Q. Where were you g·oing at the time the accident occurred 1
A. W c- were gomg to my home.
.
Q. He was taking you home at the time the accident occurred f
A. Yes, sir.
Q. Tell ·us what you first noticed about the accident.
A. Well, we were going np Main Street and driving ahont
four or five feet from the center line, and going on between
Holbrook Avenue and Holbrook Street, and I saw Mr. Moss
in the middle of the street about three feet of the center line,
and about that time another car was coming- arid he seemed
to have got frightened and stepped back i11to the left of our
car.
Q. Another oar was comingA. Yes, sir, and we were making- about fifteen or twentv,
and he stepped back into our car.
..
page 77 ~ Q. And that was about midways of the two
streets?
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Miss Mable Watson .
.A.
Q.
from
.A.
· Q.

have
.A.
Q.
.A.
Q.

Yes.
And at the time you saw him, he was about three feet
the center 1
Yes, on our side.
If lVIr. Moss had stayed where he was, would the car
hit him?
No, it would not.
Would it have passed him in safetyl
Yes, sir.
Could you say whether he had his back to your car or

not¥
.A.
turn
Q.
.A.
Q.
.A.

Well, he had his back to our car and seemed to give a
and turned back into the fender.
Did he step about the same time he turned i
Yes.
Did you say ''yes"?
Yes.
Q. Now what did Julian do after the accident 1
.A. He stopped and got out and helped pick the man up.
Q. Did you stay in the car?
.A. Yes, sir.
Q. ,¥here did he take the car?
A. He turned down Holbrook Street.
Q. Went down Holbrook Street a little ways!
.A. Yes, sir, right in to Holbrook Street.
Q. Did he park there t
A. Yes, sir.
page 78 ~ Q. Do you know where Mr. Moss came from-do
you know whether he came from the right or left
of the street?
A. No, I don't.
Q. You first saw him right there in the street?
A. Yes, sir.
Q. How far was your car from him when you saw him?
A. About three or four feet.
Q. Right at hjm f
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Tate:
Q. You say that you were with Mr. Thornton that night,
Miss Watson Y
A. Yes, sir.
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Miss Mable Watson.
Q. You all were returning from downtown, going towards
Schoolfield?
A. Yes, sir.
Q. As you all came up Main Street here, do you remember
what you were talking about?
A. No, sir.
Q. Were you all not talking Y
A. At the time I don't know what we were talking about.
Q. Were you all talking Y
A. No.
Q. You all were not?
A. No.
Q. At what time did you cease talking¥
A. Well, we had been downtown and sitting down there a
long time and I think we had about talked out by the time we
left ..
page 79 ~ Q. You were not talking as you came up Main
Street?
A. No.
Q. Do you know whether the lights on the car were good f
A. Yes.
Q. Did you have the dashboard light on?
A. I don't know what a dashboard light is.
Q. The dashboard is there in front, showing oil, gas, speed- ometer, etc.-what gave you the impression that you were
. driving fifteen or twenty?
A. \Vell, I know we were going slow.
Q. How did you judge it-were you looking at the speedometer?
A. I wasn't looking at the speedometer.
Q. Was there any other traffic on the road?
A. I guess there was. I know there was at the time I saw
Mr. Moss, because I saw another car coming.
·
Q. Do you know whether there was any other traffic on
your side, going in the same direction Y
A. No.
, Q. Do you know .where Chambers Street comes in, by the
old Rorer James home and Mrs. Dibrell 's Y
A. No, I don't.
Q. Do you know where Church's Store is? ·
· A. No, I don't.
Q~ Do you know where that little street is, just before yo11
get to Holbrook Avenue?
·
A. Yes.
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Miss Mable Watson.
page 80}

Q. Now at that point, is :Main Street straight?
A. I call it straight.
·

Q. And the h~adlights on your car were on f
.A. Yes.
Q. Do you know whether there are street lights there at
that point?
A. The lights had gone off.
Q. The street lights had gone off!
The Court: She is mixed up. She is talking about stop
and go lights.
A. The stop lights were off.
Q. The street lamps were on t
A. Yes.
.
Q. And you say you were not talking, and ·yet you did not
see this man until you were about four feet froi;n ·him f
A. About three.
Q. What was there to keep you from seeing this man f
A. Well, I don't know-just didn't see him ·until we were
right on him.
.
Q. Were you watching the road?

A. Yes.

·

Q. Do you know where he came from 1
A. I don't know-just standing in the street.
·
Q. Well, not to believe in a myste~·y, h~ had to come £rom
somewhere, and you were watching the street, your headlights were on, and the street lamp, and you were watching
the street, and you were not talking to each other-was there
any obstruction in the street there at the- time?
A.. (Witness shakes head in the negative.)
Q. Was this man moying or standing still when you first
saw him?
A. He was standing there.
page 81 } Q. He was standing there, you say, approximately three feet from the center line?
A. Yes.
·
Q. Were there any parked cars anywhere around!
A. Not on our side.
Q. None at all-no parked cars between the point where you
saw this man and your-all's oncoming· cad
A. No.
Q. As a matter of fact, there is a walkway across the street
and a bus stop in that vicinity-or are you familiar with that
vicinity?
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Jiilian C. Thornton.
A. Will you ·re.peat that again f
Q. You kriow- where the bus stop is there t
A. Yes, sir.
Q. And there is also a wallrway t
A. Not right tl1ere. ..
Q. Where is that walkwayf
A. Well, it is on down further.
Q. You mean yon all had passed over that before you hit
this man!
A. Yes.
Q. And you are sure no cars were parked on your side of
the street?

A.
Q.
A.
Q.

No, sir.
He couldn't have jumped ont from behind a parked car-f
No, sir.
And yon didn't see him leave the sidewalk t
A. No, sir.
Q. How old a man was he?
A. Right old-about sixty-five.
page 82 r Q. He conldn 't have started ont running from
the sidewalk.
A. ("Witness shakes head in the negative.)
Q. And you _can't give any reasonable explanation as to
where he came from f

A. No.
RE-DI~EOT EXAJ\HNATION.
By Mr. Sanford:
Q. Did you come with Julian and :Mr. Barber down to
the police station f
A. Yes.
Q. Was there any conversation between Julian and Mr.
Barber as to how the accident occurred f
A. I don't remember.
.
· Q. You don't remember it if there wast
.A.. No, sir.

JULIA,i"\T, C. ~rHORNTON,
the defendant, called as a witness on his own behalf, and l1eing :first duly sworn, testified as follows :
DIRECT EXAMINATION.
Bv Mr. Sanford:

··Q. y OU are Julian Thornton f
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Julian C. Thornton.
A. Yes, sir.
Q. vVere you driving the car that was involved in this accident?
A. Yes, sir.
Q. Where were you going, Julian f
A. I was headed towards Schoolfield at the time.
Q. Was Miss Watson with you¥
A. Yes, sir.
Q. Do you know about what time at night it occurred 1
A. It was about 11 :30.
Q. About what 1
page 83 ~ A.. About 10 :30-I beg your pardon.
Q. About 10:301
A. Yes, sir.
Q. Which side of the street were you on?
A. I was on my right side of the street.
Q. When did you first see l\Ir. :Moss?
A. I first saw him-he was within a few feet of the car.
He was standing about three or four feet from the center line,
on my side of the street.
Q. When you first saw him, did he do anything?
A. He was standing there, and as I approached him, he
turned and went into my left front fender.
Q. Into your left front fender¥
A. Yes, sir.
Q. Did he make any movement with his feet 1
A. He kinda turned and stepped back.
Q. Did you see anything to cause him to step back?
A. The car approaching on the other side-apparently saw
that, and stepped back, like he was going back to the sidewalk.
Q. You say a car was approaching?
A. A car approaching.
Q. Who was in that other earl
A. Two colored fellows.
Q. They stopped there and helped you with Mr. Moss f
A. Yes.
Q. Now you say when you first saw him, he was
page 84 ~ in three or four feet of the center line on your
side?
A. Yes, sir.
Q. How far would you say you traveled before be moved f
A. vVell, he just took a step-turned and took a step, and
I was right there-it happened so sudden.
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Q. Did you have an opportunity to turn and avoid striking him?
A. No.
Q. If he had remained in the same position and hadn't
moved, would you have struck him Y
A. No, would have passed.
Q. With reference to the center line, how were you driving?
A. Near to the center.
Q. Near to the center of the traffic fane on your side Y
A. Yes.
Q. How far did you go before you stopped?
A. My rear wheels stopped even with his body.
Q. Your rear wheels stopped eyen with his body; now where
was he when you stopped?
A. His head was lying near to the center of the street.
Q. Where were his feeU
A. They were a good little distanc~ from the center.
Q. On which side i
A. On my side.
Q. Now where was this car that the colored boys were driving!
A. Right across the street. His rear wheels were nearly
opposite my rear wheels.
Q. And his body was lying between your two cars 61
A. Yes.
page 85 ~ Q. Did you see Mr. MossA. ·within a few feet.
Q. Do you know where he came from f
A. No.
Q. Do you know whethe1:- he came from the right side of
the street or the left side of the street¥
A. No, sir.
Q. Do you know where he lived?
A. I heard he lived on Holbrook Avenue. I didn't know
him personally.
Q. Well, if he had been going home, he would have been
going· to the left Y
A. Yes, my left.
Q. Going home, crossing from Holbrook Street, he would
have crossed and proceeded in a southerly direction to go to
Holbrook Stree~Holbrook Avenue; is that right?
A. (Witness nods in affirmative.)
Q. But you don't know which side of the street be had
come fromY
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Julian C. Thornton.
A. No; when I first saw him, he was in the -0~nt.er of the
street, on my side.
Q. Can you tell what distance you were from him when you
·
·
:first saw him!
A. Not exactly-just a distance of several feet. I wasn't
very far away from him.
Q. You saw him and he stepped and you hit him!
A. Yes, sir.
.
.
Q,. Which way did he turn 7
A. He was standing~ with his back to my right side of the
street, and he turned to the right.
Q. He turned to his right?
page 86 } A. Turned to his right and stepped.
.
Q. Do you have any idea how long he had been
standing in the· street?
A. No, I don't have any idea.
Q. Were you keeping a lookout t
A. Yes, sir.
Q. What was the condition of your brakest
A. The brakes were good.
Q. Were all your lights all right?
.A. Yes, sir.
·
Q. Did you have a sticker on your cad
A. Yes, sir.
Q. How do you account for the fact that you didn't see
Mr. Moss until vou didf
A. Evidently the lig·hts from the approaehing car blinded
me so I couldn't see clearly~
·Q. Could you see clearly in front of you?
A. No, sir, the lights from the approaching carQ. Would that blind you for objects in the center of the
street?
A. Yes, sir.
Q. You say you were driving in the center of that traffic
lane; how far do you think you were from the center line of
the street?
A. Around six foot.
Q. Do you recall any cars parked in that vicinity?
A. Not on my side.
Q. Where was that car parked¥
A. Right between the Sweet Shop and that other store.
Q. Between the College Sweet Shop and the A. & P.?
A.. Yes., sir.
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Julian C. Thornton.
page 87

~

. Q. Now with reference to the intersections of
Holbrook Street and Holbrook Avenue and Main,
where did the accident take place f
A. Approximately midways between.
Q. Was ~r. Moss thrown any distance?
A. A little down and back over to my left.
Q. Down· and back to the left Y
A. Yes, sir.
Q. Mr. Barber has testified here as to a conversation you
had with him, coming down to police headquarters; if you
1·ecall that conversation, please tell us what it was.
A. I cannot recall it. I don't. remember anything about

it.

Q. Do you recall telling him you were talking to your gir I
at the time the accident occurred!
A. No,. sir.
Q. In fact, were you¥
A. No, sir. l~ile had been down on Main Street, parked down
there about an hour,-thought maybe we would stay down
tp.ere and see the New Year come in, and then we decided
to come on back home-it was rather late to go to work,
and we had just about talked out, and headed towards Schoolfield.
Q. I believe this accident occurred on New Year's night;
is that rig·htf
A. Yes, sir.
Q. Did you tell l\:fr. Barber anytlling about the first time
you saw this man was when you hit him?
·
A. No, sir, I don't remember telling Mr. Barber about it.
I told Officer Brown.
Q. Do you recall- any conversation you had with Mr. Barberf
A. No, sir.
Q. Did lie bring yon to headquarters f
page 88} A. He brought me here to the station.
Q. If :M:r. Barber says that you told him that,
he is just mistaken; is that right?
A. Yes, sir.
Q. Or misunderstood you-which would you say f
A. He just misunderstood me.
CROSS EXAMINATION.
By Mr. Tate:
Q. What time did you say it was, Mr. Thornton, that you
came up Main Streetf

0
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Julian C. Thornton.
A. I don't know exactlv. butQ. Approximately f
•'
A. The accident happened-the time the report come in,
it was quarter to eleven. I did say, some time back on the
witness stand, it was .10 :20, but it was later than that.
Q. How fast do you think you were going as you came up
Main Street?
A. I wasn't making over twenty miles an hour.
Q. Is that an estimate, or by the speedometer?
A. Speedometer.
Q. Did you have your dashboard light on, looking at the
speedometer¥
A. Yes, sir.
Q. Do you remember watching that 1
A. I was watching it as I came over the hill.
Q. Why were you watching thaU
A. That hill is a good distance away from thatQ. Why were you watching the speedometer on that hill :1
A. Well, naturally-I cut on the light, watching the gas
gauge--! was ]ookiug straig,ht ahead at the time of· the
accident. That was a good distance away.
page 89 ~ Q. Why were you watching the speedometer1
A. No, I said to look at the gas gauge.
Q. And you looked at the speedometer¥
A. And it said twenty miles.
Q. That was coming up-hill?
A. Yes.
Q. If you maintained the same pressure on the accelerator,
it would go faster when you were on the level, wouldn't iU
A. Sure, but I didri 't.
Q. And how far were you traveling from the center!
A. I was traveling in the center of the lane.
Q. How far would that put you from the line 7
A. Five or six foot.
Q. From the line in the center of the street; and do you
know how much distance that would give between the center
and your right-hand side of the street f
A. I don't.
Q. Was there room for cars to be parked there¥
A. I guess so.
Q. Do you know whether any were parked there?
A. I don't think there was.
Q. Is it true that the street is straight all the way from the
James place, and that no cars were parkeel along there?
A. Not on my right-hand side.
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Julian C. Thornton.
Q. Where did Mr. Moss come from1
A. I couldn't tell you. He was standing three feet of the
center on my rig·ht-hand side when I first saw him.
Q. And how far were you from him when you
·
page 90 ~ first saw him?
A. Just a few feet-four or five.
Q. Four feet, of course, is a mighty short distance; 1 am
just about four feet from you, am I not?
·
A. Yes, sir.
Q. And be was that distance-the distance I am from you?
A. A little further. He just steppedQ. About like this 1
A.. Yes, sir.
Q. Mr. Thornton, what kept you from seeing him?
A. This ·approaching car on the opposite side of the street.
Q. How far away was the approaching car?
A. The approaching car on the other side, he was traveling
about the service station and A. & P. Store.
Q.. You reached this man first, before the oncoming car?
A. Yes, sir, we both applied brakes at the same time and
stopped near-right in there.
·
Q. A.nd yet you traveled all the distance from Chambers
Street until you hit him and didn't see a thing?
A. Yes, sir.
Q. Are you sure your lights were in good condition?
A.. Yes, sir.
Q. Are you sure you weren't talking?
A. No, sir, looking straight ahead.
Q. No cars were parked on the right'-hand side f
A.. No.
Q. And you have no idea how he got there?
A. I tell you, a car in the next block ,vas running
page 91 ~ along in front of me, a good little distance away,
ahead of me. I don't know whether the man got
out of that other car or where he come from, but when I first
saw him, he was standing there in the middle of the street.
Q. Where did this other ·car eome from?
A. It was going straight ahead.
Q. Where was it¥
A.. It was in the next block ahead of me.
Q. Now you are just making· up the possibility of this other
car stopping and letting him out, aren't you?
A. Yes, sir, the only thing I know is that he was in the
center of the str~et.
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Julian. C.. Thornton..
Q. How wide is Main Street there t
A. I don't know.
Q. Pretty wide 7
.
A. Yes, sir..
·
Q. All the distance between this man :and your right-hand
curb?
A. Yes, a good distance~
Q. What did you do when you first ·Saw him!
A. I showered the brakes suddenly.
Q. Did you turn your steering wheel t
A. No, sir.
Q. You didn't try to avoid him?
A. Well, wasn't any need t<;> avoid him, if the man had
stood where he was, wasn't any need. He never got in front
of the car. If he had, I would have cut to the right.
Q. You didn't cut to the right at all?
-A. No.
Q. How many steps did he take?
page 92 } A. He was standing with his bac~ to me and
turned and took one step.
Q. How long was that step t
A. An average step..
Q. Two or three feet f
A. Yes.
Q. And that p:nt him in front of your car!
A. Not in front of it-the left part of it.
Q. And yet you were traveling in the center or your righthand side, and he covered that distance? .
A. Yes, sir.
-Q. How far did he go after yon struck him-did you knock
the man any distance?
A. The man?.
.
Q. Did you knock the man any distance?
A. Not very much. He fell forward and back
Q. He fen forward and back f ·
·
A; Naturally.
Q. Did you knock him any distance?
A. Forward and left, towards the center.
Q. Did that throw him towards the cented
A. His head towards the center.
Q. He never did get to the center line?
A. His head was to the center line.
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page 93 ~

RE-DIRECT ~UMINATION.

By· Mr. Sanford:
·
Q. Was any part of the front of your car damaged T
A. N0 1 sir., not only the glass on the left headlighL
Q. The glass was broken out of the headlight i
A. Yes, sir.
Q. Were there any marks on your bumper t
A. No, sir.
Q. Was your headlight itself benU
A. No, sir, not even the rim of the headlight was bent. I
had the glass replaced-not a bft of trouble.
Q. Wasn't bent a particle!
A. No, sir.
Q. What sort of dent was on your left front fended
A. It was a dent kinda scooped in, like, near the top.
Q. Near the top of the front fender. Did any portion of
the front of your car strike Mr. Moss!
A. No, sir.
Q. He came into your left front fender f
A. Yes, sir.
Q. How do you account for your left headlight being broken
ouU
A. Possibly his arm hit it.
Q. But it was not broken by the force of the blowf
A. No.
Q. Have yon done anything to that headlight?
A. Not any more than have the glass put in.
Q. Is your car down here this morning 7
page 94 ~ A. Yes, sir, right across the street.

RE-CROSS EXAMINATION.
By Mr. Tate:
Q. How was he thrown np against the spotlight f
.A. He turned, and that threw him up on the left front
fender, and naturally his body hit up against the windshield.
Q. He did get up in front of your left front fenderf
A.. No, sir, he did not. He hit the side of it.
Q. Why would that throw him up on top of itf
A.. (Witness stands up and illustrates) If tl1e car was traveling along, like this, he suddenly turned and his hip hit that,
like that, and he went back on the side of my car, like that,just a natural blow.
·
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Julian 0. Thornton.
Q. And it threw him up against that light,
A. Yes; sir.
*

(Argument by Mr. Sanford. Request by Mr. Tate that
cases be sent on to Grand Jury.)
The Court : It is a mighty close thing here. This reckless
driving here is about the closest one I have got into. I don't
see anything against this boy in the evidence to send it on
to the Grand Jury. If you want to take it up before the
Grand Jury, you can do it.
page 95

r

E. W. Moss' Administratrix, c. t. a.,

v.

Julian Carroll Thornton.
CERTIFICATE OF EXCEPTION NO. 11.
The foregoing evidence, which is the record in the case of
Commonwealth v. Julian Carroll Thornton before the Acting
Police Justice, G. W. Evans, on January 10, 1940, was offered
in evidence by the defendant and the Court rejected the same,
to which action of the Court the defendant, by counsel, excepted.
Teste:
HENRY C. LEIGH, Judge.
Apl. 1st, 1940.
page 96

r E. vV.

Moss' Administratrix, c. t. a.,

v.

Julian Carroll Thornton.
CERTIFICATE OF EXCEPTION NO. 12.
The following e,ridence on behalf of the plaintiff and of the
defendant respectively, as hereinafter denoted, is all the evidence that was introduced on the trial of this cause, with the
exception of original exhibit map shown to have been introduced as "Exhibit Peirce I'', sketch introduced as ''Peirce
Exhibit II", and picture introduced as "Petree No. I", as
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T. Jeff Bass.
to which it is agreed by counsel for the plaintiff and ·counsel
for the defendant that they shall be transmitted to the Supreme
Court of Appeals as a part of the record in this case, in lieu
of certifying to said Court copies of said exhibits.
page 97

r Index.
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r In the Corporation Court of the

City of Danville.

E. W. Moss' Administratrix, c. t. a.,

v.

Julian Carroll Thornton.
Before The Hon. H. C. Leigh, Judge, and a Jury.
Danville, Virginia, February 1? & 13, 1940.
Appearances:· Edwin B. Meade, Esq., and Frank Talbott,
, Jr., Esq., of Meade & Talbott, Danville, Va., for the Plaintiff;
A. M. Aiken, Esq., and R. Paul Sanford, Esq., of Aiken, Sanford & Johnson, Danville, Va., for the Defendant.
Ii'

Eunice H. Davis
Shorthand Reporter
209 Randolph A venue
Danville, Va.
Telephone 1120.
page 99}

T. JEFF BASS,
called as a witness on behalf of the plaintiff, and
being first duly sworn, testified as f oUows :
DIBECT EXAMINATION.
By Mr. Meade:
Q. You are Mr. T. Jeff Bass V
A. Yes, sir.
Q. Mr. Bass, are you engaged in the life insurance business
here in Danville T
A. Yes, sir.
Q. Have you a standard American Mortality Table there
with you?
A. I have.
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E. Ashby Jones ..
Q. Will you please refer to it and tell the Jtuy what the
expectancy is of a man in good health at the 'age of sixty:five?
A. What age!
Q. Sixty-five.
A. Eleven years and ten-one hundredths.
Q. Explain to the jury what that means, Mr. Bass.
A. It means his average expectancy is that. Out of a large
group of men of sixty-five, the average expectancy will be
eleven years and ten-one hundredths.
·
Q. Out of a large group of men sixty.five years old, the
average expectancy of life will be eleven years and ten-one
hundredths?
A. 11.10.

Q. Is that table accepted as a standard table by all life insurance companies t

A. Yes, sir.
No questions by counsel :for the defendant..

•
page 100 }

E. AS~Y JONES,

called as a witness on behalf or the plaintiff, and
being first duly sworn, testified as follows:
DIRECT EXAMINATION..
By Mr. Meade:
Q. You are Mr. E. Ashby Jones!
A. Yes, sir.
Q. ·Mr. Jones, do you operate Jones' Drugstore at School..
field T

,. . A. Yes, sir.
Q. On December 31, 1939, did you have in your ·employment
1\fr. E.W. Moss!
A. _Yes.
Q. In what capacity?

A. He was a registered pharmacist.
Q. How long had he been working for you f
A. A little over a year.
Q. And what did you pay him?
A. Thirty:five dollars a week
Q. That is $140 a mont.h!

7C
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E. Ashby Jones.
The Court: Isn't that over $140 a month f

Q. That is a little ove1· $140 a month t·
A. Yes,. sir.
Q. Did you consider him an efficient employee t
A. Extra good.
Q. Wasl:ie prompt¥
A. Very prompt.
Q. Energetic f
A. Very energetic..
Q. In good health f
A. Seemed to Iiave perfect health.
page 101 ~ Q. Did he lose any time from his work °l
A. Neve1· lost a d~y.
Q. Never lost a day. Did his work require him to be on
his feet most of the time Y
A. "\Vell, he averaged about nine hours a day. If he had time
or wanted to sit down at the desk and write, he did it, if
necessary.
Q. Did he appear to find it necessary to sit down t
A. No, sir, never did.
Q. And you considered his health very good¥
A. 0. K.
Q. Did you and Mr. Moss work at your store on the night of
December 31 f
A. Yes, sir, we were working that afternoon. He went on
at one o "clock that day, and we closed between 10 :15 and
10:30, and Mr. Moss had some mail he wanted to go in
the post-office. I brought him down to the post-office and he
put the mail in the post-office, and we were coming on back,
and got up to Holbrook and ]\fain, just beyond the bus stop,
in front of Mrs. Pritchet.t's. I stopped the car and let him
out. He got out on the sidewalk in front of Mrs. Pritchett 's
house and threw up his hand and said, '' See you next year ! ''
Tba t was Christmas EveQ. Christmas Eve Y
A. New Year's Eve night. I looked to see that no car was
coming, and drove off-left him standing right on the sidewalk.
Q. And when did you first hear that he lrnd been struck f
A. I drove home-I live on Broad Street-went in, and
pu11ecl off my overcoat, and Mrs. Jones was talking over the
'phone and central said, "I will have to cut you off; I have an
emerg;enc.y ca.11" and said Mr. Moss had been hit hv a carto come up to the hospital.
~
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E. Ashby Jones.
Q. ·where did Mr. Moss live 1
A. Lived with Mrs. Burton, on the right-hand
side of Holbrook, going down from Main. It is
in the first block behind the old "\Yest End.
Q. On the right-hand side of Holbrook Avenue, going toward the High School Y
A. Yes, sir.
Q. That would be the west side 1
A. Yes, sir.
Q. Isn't that the old Green Penn home¥
A. I am not sure; I think it was.
Q. And where did he board t
A. He boarded at Mrs. Estes' on Main Street. There is a
filling station between the corner there and Mrs. Estes'.
Q. You say you and Mr. Moss worked all afternoon?
A. Yes, sir.
Q. Did you go home to supper?
A. Yes, sir.
Q. Where did he get his supper 1
A. Just went out to a restaurant.
Q. And you joined him and you worked there together unti]
you closed!
A. Yes, sir, we closed together.
Q. Mr. Jones, could you give us an idea of how close to
Holbrook Street you stopped your car when you drew up to
the curb to let Mr. Moss out?
A. Just beyond the bus stop there, real close to the crossing.
I aimedQ. You mean the regular crossing from Holbrook Street-A. Where it crosses Main.
Q. -To the .A. & P. Store t
A. The line there-I aimed to stop there, so he could go
right across at the regular crossing.
Q. You don't know whether there is any line
page 103 ~ there!
A. No; I made it a habit to stop there, just beyond the bus stop.
Q. So he could go on tl1e side he lived on?
A. Yes, ~ir.

· page 102}

CROSS EXAMINATION.
By Mr. Sanford:
Q. Doctor, do you know whe1·e the cross-walk is there at
Holbrook!
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E. Ashby Jones.
A. I don't know exactly where it is. I pulled by the bus
stop, and I stopped between the bus stop and the corner.
Q. You are talking about the bus stop, going wesU
A. Going west.
Q. You think the street there, then, extends north and
south?
.A. Well, that is West Main Street. I was going west.
Q. Going west, it was on the right-hand side of the street?
.A. That is right.
Q. The bus stop that you are talking about, is that between the two intersections of the streets of Holbrook Avenue and Holbrook Street?
.A. Yes, I think that would come in there. You see, Holbrook Street and Holbrook Avenue don't run in together;
there is a little space between.
.
Q. It is your recollection that the bus stop is between the
two intersections of Holbrook Avenue and 1\1:'ain and Holbrook
Street and Main Y
A. That is right.
Q. And that is where you let Mr. Moss out of your car?
A. Just past the bus stop. I was nearer Holbrook Street
when I let him out.
- Q. Then for him to go from there to the Sweet Shop, which
is on the corner of Holbrook Avenue and Main, it would be
necessary for him to walk diagonally across Main Street?
A. No, I think the walkway goes across to the
JJag-t:~ 104 ~ A. & P. I think the line runs along there, the
best of my recollection.
Q. You think there is a cross-walk?
A. A line drawn across the street.
.Q. You mean that is a crossing for Holbrook Street~
·A. I alwavs cross there.
Q. y OU mean that is a crossing for Holbrook Street across
MainY
A. Yes, going to the other side.
Q. But you let him off about midway between the two intersections?
A. I passed the bus stop, so as to be out of their way, and
that put me nearer Holbrook Street, right in front of Mrs.
Pritchett's.
Q. You say you let him out on the curb?
A. Yes, let him out on the curb.
Q. And he was standing there when you drove off?
A. He waved his hand and said, "See you next year"
. Q. You say no traffic was coming at that time?
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Ed Poteat ( Colo,red).

A. I looked to see, and pulled on off..
RE-DffiECT EXAMINATION.

By Mr. Meade :
Q. Did you see a car coming the other way!
A. I don't remember, Mr. Meade. I looked the other way:
I don't know whether there was a car coming the other way
or not.·
Q. And you say, definitely, that you stopped your car in
front of Mrs. Pritchett 's house and let him out!
A. Yes, sir.

•
page 105}

ED POTEAT (Colored),
called as a witness on behalf of the plainti~, and
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Meade:
Q. Your name is Ed Poteat 7
A. Yes, sir.
Q. Ed, were you and Sam Anderson driving along on Main
Street on New Year's Eve night when Mr. Moss-a man
was struck at the intersection of Holbrook Street and Main
Streett
A. Yes, sir.
Q. What kind of car were you in?
A. A Buick sedan.
Q. Who was in there with you f
A. Sam Thompson.
Q. Who was driving?
A. Sam Thompson.
Q. Was there any traffic signal light on at that time at
Main and Holbrook A venue Y
A. No, sir, they all was off.
Q. Was any traffic officer on duty there at that place!
A. I didn't see any.
Q. Were the street lights burningY
A. Yes, sir.
Q. Where were you coming from?
A. I had been out to the De Luxe Oafe.
Q. Where is that?
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Ed Poteat (Coloi·ed).

A. Sonth Main, right at the bridge there.
Q. About how fast was Sam driving!
A. Around between :fifteen and twenty-I will say around
twenty.
Q~ You were just sitting on the front seat, lookpage 106 ~ ing Y
A. Yes, sir.
Q. Did you see a man, who later turned orrt to be Mr. :Moss,
crossing the street there at Holbrook and Main t
A. Yes, sir; when I first seen the man, he was moving.
When I first seen him, he was moving towards me, and it
seemed he stopped for me to pass.
Q. Was he coming diagonally or straight across the street!
A. Straight.
Q. W11ere was he f
A. I imagine right in front of the .A. & P. Store.
Q. When yon first saw him, he ,vas moving?
A. Yes, sir.
Q. Moving from the north side to the south side t
A. Towards the A. & P. Store.
Q. Facing the A. & P. Store 1
A. Yes, sir.
Q. How far did he go before he stopped Y
A. He was right practically in the center-looked like Ile
stopped for me to pass.
Q. Where were you when you saw him moving¥
A. Right in front of the filling station-right opposite the
alley, praetically.
Q. Which alley, coming downtown T
A. The lower one, practically,-you know, there is two of
them ; you know, one comes besides the A. & P. Store-the
other one.
The Court: Is that the one you are talking about¥
·witness: The first one you get to, coming to town.

A.
Q.

A.
Q.
A.

Q.

~

Q. And yon were coming toward town and were
opposite the first one you come to f
Yes, sir.
Did he stop for you to pass f
Yes, looked like he stopped for me to pass.
And did you move up towards him 1
Yes, sir.
Did you see the other car Y

page 107
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A. The other car, when it came up over the hill, was making
between fifteen or twenty-not over twenty-five miles.
Q. You saw him come over the hill 1
A. Yes, sir.
Q. Where were you then t
A. When I first seen him, we was near about to the alley,
and we slowed up-his car was kinda in the middle of the
street, and Sam kinda slowed up for him. I think he turned
to lookQ. You think he knew a car was behind him 1
A. Yes, looked like he did.
Q. What did he do 1
' ..
A. He turned.
Q. Turned his body-did he move his feet f
Ii I
A. I couldn't say whether he moved his feet.
Q. Did it look like he turned his bodyA. I imagine he twisted his body.
Q. Which way did he twist his body 1
A. Like this. (Illustrating.)
Q. He ""as facing the A. & P. Store; did he
page 108 ~ turn this way or this way¥ Now, say, you are
facing the A. & P. Store-you are the man that
gets hit; how did he turn 1
A. He turned this way.
Q. He turned this way, but you don't think he moved out
of his tracks ?
A. I can't say whether he did or not.
I·•-·•-'

The Court:
Mr. Aiken:
The Court:
Witness : I
his body.

What was that 1
He said he wouldn't say.
What did you say?
said I couldn't say whether he moved or twisted

Q. Did it look like the car applied brakes 1
A. No, sir.
Q. Did the car that struck Mr. Moss divert its course at
all until it struck him?
A. No, sir.
Q. i;vere the lig·hts burning on Mr. Thornton's car f
A. Yes, sir.
.
Q. You say he was coming up the middle of the street?
A. Practically.
Q. Practically in the center of the street?
A. Yes, sir.

76

Supreme Court of Appeals of Virginia

Ed Poteat (Colored).
Q. And did he continue that course until he struck Mr.
:M:oss?
'
A. Yes, sir.
Q. Where did Mr. Moss fall in the street?
A: It didn't knock him over-knocked him straight ahead~
Q. Knocked him straight ahead?
A. "Y'es, sir.
_
Q. Can you place where he fell with anything in
·
page 109 r the street at the time¥
A. Nothing but the yellow line.
Q. There was a yellow line 7
A. Yes, sir.
Q. With reference to the yellow line, where was he lying
when the car came to a stop after it hit him?
A. When he stopped and we stopped, he was between the
two cars.
Q. How close to the yellow line?
A. Well, I imagine right on it, because he was right at
the yellow line.
Q. Where is that yellow line with reference to the A. & P.
Store?
A. It is in the center of the street.
The Court: You are talking about the yellow line in the
center of the street?
Witness: That runs down the center.
Q. The point that he fell on that yellow line, w·as it opposite the A. & P. Y
A. Yes, sir, it was in front of the A. & P. Store.
Q. It was in front of the A. & P. Store?
A. Yes, sir.
Q, Can you say where you were when Mr. Moss stopped in
·the street Y
A. Well, when Mr. Moss stopped, I was right along aboutI was just passing the .first alley as he stopped.
Q. You were just passing the first entrance of the filling
station Y
A. I imagine I was in a foot of it when he come to a standstill.
Q. And how far. from him was Mr. Thornton's car 1
A. Well, I imagine at the time he was in front of that
line in front of Mr. Dibrell's.
-Q. Was he closer to Mr. Moss or further from Mr. Moss
than yonY·
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A. I was closer to Mr. Moss. ·
Q. Much closer?
A. Yes, sir.
page 110 ~ Q. What did you do and what did he do, after
Mr. Moss was struck T
·
.
A. We jumped out and picked him up, and he asked me
to put him in my car and carry him to the hospital-my car
is real small. I said, "Put him in your car". He didn't have
'but one door, and a lady across the street said she would
call an ambulanceQ. Could Mr. Moss say anything?
A. He kinda smacked his lips about twice, like that. (Illustrates.)
·
Q. Were there fresh blood spots on the street there where
he fell?
A. Where we picked him up from. , .
Q. Do you know where he was struck-what part of Mr.
Moss' body was struck by the car?
A. Well, gentlemen, the best I know, l imagine he was
struck in the side, from the way he turned. .It was so quick~
I imagine he was struck in the side.
Q. Did it knock him up in the air-could you see ·thaU
A. Well, at the time he was struck, that light kinda blinded
me-a little dustQ. You mean dust rose when it hit him?
A. Yes, sir.
·
Q. Did the car knock him straight up the street?
A. Just knocked him straight on. ahead-pushed him and
knocked him straight np the street. I don't think it knocked
him far, because he was close to the yellow line.
Q. Were there any other moving cars in sight at the time
of the collision, other than your car and Mr. Thornton's cart
A. No, sir, I don't think there ·were. I didn't see any.
Q. You didn't see any other cars moving along the street f
A. No, sir, not at the time.
page 111}

CROSS EXAMINATION.

By Mr. Sanford:
Q. Eddie, are you quite sure that when you first saw Mr.
Moss that the car that you were in was about even with the
lower driveway-when I say that, I mean the furthest one from
here-of the Standard Filling Station?
A. Yes, sir.
Q. Is that what you testified to before the Police Justice?
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A. Yes, sir. _
Q. I will ask .yorr,. before the Police· Justice, if yon dicln 't
state it was the upper driveway, the one nearest town, the
one opposite Holbrook Street I
A. Where the wreck happeued f
Q. Didn't you say that is whe1·e you first saw the man t
A. No, sir; he was struck five or ten feet from there.
Q. .So you say that you did not say that when you testified before Y
A. I don.'t think I did.
Q. I will ask you, when you testified before, if you didn't
say you we1·e about the distance from where you were sitting
on the witness stand to the wall-a distance of about thirty
feet-when you first saw Mr. Moss? When I say the distance
to the wall, I mean from where you were in the witness box
in Police Court t
.
A. Well, from this wall here to that wall-you see, the alley
comes out of Bennett's Filling Station right next to the
A. & P. If I had been coming by that, he would have been
even with my car, and he was hit here.
Q. You sa.y you didn't say it?
A. I don't think I did.
Q. I will ask if yon didn't say; when you testified before,
that Mr. Moss was struck midway between the two intersections¥
A. Between the two intersections?
Q. Yes. Wbat I mean is, lie was close to the
page 112 ~ center of the street, and between the two intersections-Holbrook Avenue and Main and Holbrook Street and Main?
A. He was right practically in front of the A. & P. Store
there.
Q. Well, was that practically midway between the two intersections f
·
A. You mean the two streets f No, sir, it was between the
two streets, but more this way.
Q. How far was it from the intersection of Main Street and
!Iolbrook Street!
A. Right in front of the A. & P. Store.
Q. How many feet, approximately!
A. T couldn't sav. It wasn't fa.r.
Q. And you didn ;t testify before that it was about midway
between the two intersections 7
·
A. No, sir, I don't think I did.
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Q. How close was Mr. Moss to the center line of the. street
when he stopped Y
A. He wasn't-the bumper would have been near about-:- ·
if a~ything had been on the line large enough, the other fellow's fender would have hit it. He was that close to the
center line.
Q. That isn't what I asked you, Eddie. I asked you how
close was Mr. Moss to the center line?
A. He was close enough to the line to hit anything on the
line.
Q. Didn't you testify-

The Court: Do you understand¥ The man who was knocked
down-how close was he to the center of the street when he
was knocked down by the automobile!

A. Well, Captain, close as I can get to it, he was practically right at the line, because it didn't knock him overpractically knocked him on a line.
Q. I will ask you, Eddie, if you didn't testify in Police
Justice Court that he was a step from the center of the street
on Mr. Thornton's side T
A. I might have said that, but at the .time I first saw this
man, he was moving.
Q. I asked you if that would be something like
page 113 ~ two-and-u-half or three feet, when he stopped,
and if that was the position he was in when he was
struckA. Captain, I couldn't say that, but when he g·ot hit, it
seemed he was near about the center of the street when he·
was hit.
Q. I will ask you if, befor0 the Police J nstice, .this question
was not asked you : '' He was moving· when you first sa~
him and then stopped-~'
A. Yes, sir.
Q. "-and when he stopped, how far was be from the center of the street?" and you answered, "About a step"; did
you say tlrnt, or not!
A. I wouldn't be sure.
Q. You wonldn 't be sure-you are not sure now whether
he was about a step from the center line; is that dghU
A. No. I wouldn't be sure.
Q. I will ask you if this question was not asked you: '' Tell
us, when you first saw him, how far was he from the center
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of the street-two or three feet?" Answer, ''I don't know-I
imagine in a step he would have been on the line." Was that
what you said, or not?
A. Let me hear that again.
Q. ''Tell us, when you first saw him, how far was he from
the center of the street-two or three feeU" Answer, "I
don't know-I imagine in a· step he would have hen on the
line".
A. '\¥hen you asked me before, you asked me when I seen
Mr. Moss, if he was moving towards the A. & P. Store-that
is wl1at you. asked. I said he seen this car coming and looked
like he stopped for our car to pass.
Q. Stopped for your car to pass?
page 114 ~ A. Yes, sir, and looked back and saw the other
car and turned and the car hit him.
Q. Didn't you say at that time be was one step-that is,
approximately two-and-a-half or three feet-from the center
of the street, when he stopped and turned as you have said 0/
A. I understood-I told you, when you asked me when I
first seen him in the street, he was moving, and he stopped
in the center. I couldn't say how far it was. The driver
was next to the line, and I know he was hit between our two
ca.rs and knocked straight ahead.
Q. You have told us all that he was knocked straight ahead;
do you know whether he went up against the windshield?
A. I couldn't say.
Q. You don't know whether he knocked off the spotlig·ht
a~:ainst the windshield post?
A. No. sir, I couldn't say.
Q. And now you are not in position to say whether he was
standing on the center line of the street, or whether he was
three feet from the center line 7
A. Sir?
Q. Are you in position to state whether Mr. Moss was a
step from the center line of the street, or was he· standing
on the center line?
A. He was right near tlle center line. He was near the
line. hecause tl1e minute the car hit him, it stopped.
Q. So you say you did not ma.ke any such statement as I
l1ave asked you-did not say he was a stepA. A stepf No, I sti11 say lie could have been a step from
the center line.
page 115 ~
Q. Yon sti11 say he could have been a step from
tl1e center line?
.A. Yes. ~ir.
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Q. Now, then, while he was still in that position, you say
this car driven by Mr. Thornton came along, and just before he struck him, Mr. Moss turned to the right; is that
right!
.A. Turned this way.
The Court: Wouldn't that be lefU
Mr. Sanford: He turned to the right, like this.
The Court: He. turned to look to his left-turned his body
t.o the left, if that be true.
Mr. Sanford: He testified he was facing towards the A.
& P. Store and that he turned in this direction.
The Co-µrt: (To the witness) Take that wall as the side
of the street coming downtown, and let that wall represent
the left. Now, facing as you are now, show us how he turned.
Witness: I don'tThe Court: Let that arch be the A. & P. Store, then.
Witness: Captain, to make1 it more plain to you, that is
]\fain Street, and that is the A. & P. Store sitting over there,
and this is Holbrook Street, going down there. The car was
coming this way, and my car this way. You see., he g·ot hit
by the car corning from downtown going towards Schoolfield
He looked, and turned this way. (Illustrating.}
The Court: I misunderstood him. I thought he said he
turned down Main Street.
·
Witness: He just drawed up when he seen he was going
to get hit-just drawecl up, t11is way.
·
.

(J.

Eddie, you say· 110 looked and :saw the, car coming?
A. Yes, sir.
page 116} Q. And then turned to .the right, with his back
to the car?
A. He turned this way.
Q. Well, tha.t is to the right, with his back to the car, the
way you have demonstrated?
A. Yes, sir.
Q. Now at that time, did he move his feet, or noH
A. I couldn't say.
'Q. Do you know whether be stepped back?
A. I don't know whether he stepped back or twisted his
body.
Q. You wouldn't say?
A. I wouldn't say.
Q. He looked, and after that turned his back on the ear;
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was there anything to prevent him from taking a quick step
or jump f onvard t
A. No, sir.
Q. If he had jumped forward,. the car wouldn't have hit
him!
A. No, if lie had jumped forward, the car wouldn't have ..
Q. Now; B9, tell us, when your car stopped how close the
hind wheels of that car were to Mr. Moss' body..
A. My wheels or llis wheels Y
Q.. The rear wheels of your ~ar.
A. vV ell, his head part was practically at the front part
of my hind wheels ..
Q. I didn't understand yon.
A. His head part was practically at the front part of my
back wheelsr
Q. How far from the wl1eel-wl1at I mean is, that if Mr.
:Moss was lying in Main Street on the center line, like I have
this pencil pointed, east and west, like the street rnns,-you
say that Mr. Moss' body was how close to the rear wheels
of your car, to the right of his body 'l
page 117 ~ A. I would say maybe a.bout a foot and a half..
Q. About a foot and a half?
A. Something- lilrn thnt.
Q. I asked you a while ago about whether or not you would
say tbat :Mr. :Moss was a step from tlle center line of the
street at tl1e f.imc lie was strnck, and you say you wouldn't
sav wl1ether l1e ·was or wasn 1t 1
A. ·what is that f
Q. A step from the center line at tl1e time I1e was struck~,
A. If' you will pardon me, Captain, what I said was I
imagine be was pretty close to the line, because he was knocked
on the line.
Q. \Vell, certainly t.J1e car was just as far from the line as
Mr. Mof.';S wa.sf
A. Well, the car was practically-if anything had been on
the line, it would hav() hit anything on the line.
Q. If Mr. Moss had been three feet from the center, would
110 have been hit by the bumper?
A. No, sir.
Q. As it was, he was struck by the left front fender!
A. Yes. ~ir.
Q. The top of the left front fender was where he landed.
wasn't it?
A. Well. Captain, I imagine it is. I woulcln 't say whether
it was the fender· or not.
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Q. You are sure the front of the car did not hit him T
A. No, sir, no more than the fender.
Q. The left front fender was what hit him f

A. Yes, sir.
Q. I will ask you if you didn't testify in Police
Court, in answer to questions that were there
asked you, that at the time that you first saw Mr. Moss that
you were approximately thirty feet away from him 1
A. Thirty feet?
Q. Yes.
A. vVell, I wouldn't know what distance thirty feet would
be-right along at the first alley.
Q. 'l'he first alley 1
A. Yes, sir.
Q. You are sure you testified down there you were in front
of the first alley when you first saw him f
A. Yes, sir.
Q. All right, I will ask you if I didn't ask you this question
in the Police Court: '' :ffiddie, you say when you first saw
Mr. Moss standing in the street, you were about as far as
from where you are sitting to that wall"-pointing to the
wall in Police Court-and was this your answer: '' Something like that." (Juestion-" Is that approximately thirty
feet?" Answer-" I don't know how many feet that is.''
Question-'' Well, guessing, of course 1'' Answer-'' Something like that. In other words, the front part of our car
waR about the alley that comes from the filling· station.''
Question-"You were in front of the alley of the Standard
Filling· Station 1'' Answer-'' Yes, sir, and at the time I seen
the fellow driving the Chevrolet, he was at Holbrook Avenue.'' Question-'' Let's get that alley straight-is that th~
alley this way¥'' Answer-'' The alley this way.'' Que8tion-' 'Almost in front of Holbrook Street f '' Answer-"Yes." Question-" And at that time Mr. Moss was standing almost in the center of the street between Holbrook Avenue and Holbrook Street 1'' Answer-'' When I
page 119 ~ first saw him, he was moving." Question-"Moving towards the Colleg·e Sweet Shop 1'' Answer
-"Yes, sir." Question-"·Could you see the direction from
which he came 1'' Answer-" "\Vhcm I first saw him, he was
moving.'' Question-''Tell us, when you first saw him, how
far was he from the center of the street-two or three feet 1''
Answer-"! don't know-I imagine in a step he would have
been on the line.'' Question-'' A step would have put him
on the line; and he stopped at that time?" Answer-"Yes,
page 118
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sir." Were those questions asked you, and were those the
answers you gave¥
A. Them many wasn't asked in Police Court.
Q. You say "them many'' weren't asked you in Police
Court, but those1 I have read here were asked you; did I give
your answers like you gave them down there, or not 1
A. Sir?
Q. Did I read the answers here like you gave them downstairs. or not¥
A. Yes, sir.
Q. I read them right, then, did If
A. Yes, sir.
Q. .And is that what you say today-that is the way the
accident happened?
.A. Just 11.ke I told you just now.
Q. I believe you say that Mr. Moss was picked up on the
center line of the street-when he was picked up, he was
lying on the center line?
A. Yes, sir, that is right.
_Q. You say the car struck him and knocked him forward
a little distance?
A. Yes, sir.
Q. And you don't know whether he went up on the side of
the car and struck the spotlig·ht next to the windshield post,
or not?
A. No, sir.
page 120 ~

R.E-DIHECT EXAMINATION.

By Mr. Meade:
Q. In answer to a question of Mr. Sanford's, you say that
Mi. Moss could have taken a step forward and been out of
the line of the Thornton car; now if he ha.d taken a step,
wouldn't he have been in the course of vour carf
A. He didn't say "step", Captain; he· said. "jump".
Q. Well, if he had taken a jump, wouldn't he have been
jn the course of your car?
A. Yes, sir.
Q. So if he had taken a. jump forward, he would have been
in the course of your car Y
A. Yes, sir.

Mr. Sanford: We object to his leading- the witness.
The Court: That is a matter for argument.
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JJlrs. Mary S. Estes.
]\fr. Sanford: Before this witness is dismissed, we would
like to see your Honor in chambers. ·

{In chambers.)

Mr. Sanford: Judge, here is our position: This· man has
said this time that Mr. Moss was standing· on the center line·
of the street. He goes further and says that the car was
running so close to the center line that its fender would have
bmshed anything on t.he center line. Now I think it is very
important for us to show that he stated positively several
times, when he testified before, that he was at least three
feet from the center line.
·
The Court: I am not inclined. to say you ca~not do tha~
but I don't think you can introduce the ·whole record.
{Argument.)
page 121 } · The Court: I haven't ruled you cannot intro- duce the record. The only objection I have about
the record is this : I don't think it is proper to use three
or four pages of a record and then ask the witness if everything he said today dovetails with what he said before.
Mr. Sanford: T11e only two points we want to show are
the distance Mr. Moss was from the center linet and the
distance he was away from Mr. Moss when he first saw him.

1\ffiS. MARY S. ESTEiS,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as follows:

DIREQT EXAMINATION.
Rv Mr. Meade:
· Q. You are Mrs. Mary S. Estes 1
A. Yes.
0. Mrs. Estes, I believe you run a boarding house there
next to the Bennett Filling Station there a.t West End?
A. Yes.
Q. Did Mr. E. W. Moss take bis meals with you?
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A. Yes.
Q. How long did he take meals with you t
A. A little over a year.
Q. Was he taking meals with you there at the time he was
killed or injured 1
A. Yes, when he was hurt.
Q. .As you saw him, what was the condition of his healthwas he is good health 1
A. When he was with met
Q. Yes.
.
A. Yes, in splendid health.
Q. And was he prompt and reg~lar to mealsf
A. Yes. very regular.
page 122 ~ Q. Diel you have the opportunity to see and observe him after meals-did he stay around in the
home there!
A. Well, I saw him before meals right often; he had to
go back to work. At times he would sit arom1d-in fact: every
other day.
Q. Did you ever know him to be sick Y
A. I never knew him to be sick. He had a little spell of
cold once-stayed around where he roomed two or three days
with a deep cold. That is the only sickness he had while
he was in Danville.
Mr. Meade: That is a11 for the present; we want to use
Mrs. Estes later in rebuttal. That is all for the present; will
you come back after lunch.

CROSS EXAMINATION.

By Mr. Sanford:
Q. Mrs. Estes, did J\fr. Moss appear to lmve good ~yesight?
A.
ell, he, wore glasses, and I never heard of anything
being wrong with llis eyesight. He wore gfasses, just like
I do, and I have real good eyesight.

wr
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SAM THOMPSON (Colored),
called as a witness on behalf of the plaintiff, and being first
duly sw'orn, testified as follows :
DIRECT EXAMINATION.
By Mr. Meade:
Q. You are Sam Thompson 1
A. Yes, sir.
Q. Sam, were: you driving a Buick automobile on the night
that Mr. Moss was struck there at Holbrook and Main Street?
A. Yes, sir.
Q. Who was in the car with you 1
A. Bo Dillard.
pag·e 123 ~ · Q. .You were driving the car 1
A. Yes, sir.
Q. Were there any traffic signals on there at Main and
Holbrook Avenue a.t the time 7
A. No, sir.
Q. Was any traffic officer on duty7
A. No, sir.
Q. Vvere the street lights burning at the time?
A. Yes, sir.
Q. Were there any cars parked on the north side of Main
Street there at Mrs. Pritchett's house?
A. No, sir.
Q. Were any cars parked in front of the A. & P. Store, on
the opposite side of the street?
A. Yes, sir.
Q. Do you remember whether there was one, or more?
A. I think there was one.
Q. You were proceeding down Main Street towards the
downtown of Danville f
A. Yes, sir.
Q. vVhen did you first sec the car approaching, the car
that later turned out to be the ear of Mr. Thornton?
A. Just down below Holbrook Avenue.
Q. Down below Holbrook A venue t
A. Yes, sir.
Q. vV ere his lip;hts burning; all rig·ht f
A. Yes, sir.
page 124 ~ Q. When did you first see Mr. Moss in the
street, or did you see him?
A. Yes, sir, he was standing in the middle of the street
when I first saw him.
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Q. Standing in the middle; of the street when you first saw
him?
A. Yes, sir.
Q. Where was your car when you first saw Mr. Moss f
A. I was in the first driveway of the filling station, coming
do'Wll Main.
·
Q. The first driveway of the filling· station, coming do'Wll
Main?
A. Yes, sir.
Q. In other words, you were coming down Main Street, and
you say you were opposite the first driveway that you come
to?
A. Yes, sir.
Q. And at that time how far was Mr. Thornton's car from
Mr. Moss?
A. Both of us was about the same distance.
Q. Both of you were about the same distance from him f
A. Yes, sir.
Q. As you approached Mr. Moss' position in Main Street,
what did you dot
A. I didn't do anything.
Q. Did you continue the speed of your car?
A. Yes, sir.
Q. Did you ever slow it clown?
A. No, sir, I didn't slow it ~own until he was hit.
Q. "Where were you when he was hit?
A . .Tust about the A. & P .. Store.
Q. How fast were you driving?
A. About 25 miles an hour.
page 125 ~ Q. Arid how fa~t would you say :Mr. Thornton's
car w11.s proceeding·?
A. Twenty or twenty-five.
0. Did he blow his horn before he struck Mr. Moss?
A. No, sir.
Q.. Did he appear to slow down his speed before he st.ruck
him?

A. No, sir.
Q. Where was he drivin~. with reference to Main StreeU
A. He was driving nea.r the center.
Q. N"ear the center?
A. Yes, sir.
Q. Diel he chan~:e tl1e course of bis ca-r before he struck
Mr. Mo!o,s?
A. No, sir.
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Q. Did he appear to you to put on brakes before he struck
Mr. Moss?
A. No, sir..
Q. In which direction did he knock Mr. Moss when he
struck himf
A. Just straight ahead.
Q. Straight ahead, up Main Street.?
A. Yes., sir.
Q. Did you help pick him up?
A .. Yes, sir.
Q. Where was he when you picked him up!
A. Between his car and our car.
Q. ·Can you locate it with reference to the center line Y
A. Laying on the yellow line in the center, in front of the
.
A. & P.
Q. Lying on the yellow line in the center of the street, in
front of the A. & P.1
··
A. Yes, sir.
•
page 1~6 } Q. Were any fresh blood spots there!
A. YesJ sir.
·Q. One or two!
A. Two.
Q. Larg·e or small?
A. One of them w.as right large.
.
Q. vVas Mr. Moss standing still when tbe Thornton car
struck him?
A. Yes, sir. When Mr. Thornton came up. the street, he
kinda turned to face mv car at the time Mr. Thornton ·struck
11im.
.,
Q. Did he move out of his tracks 2
A. No, sir.
·
Q. Just turned his bodyT
.
A. Yes, sir, just turned his body.
Q. Were there any other cars-moving cars-in sight there
at the time he was struck, between youl' car and the Thorn..
ton carY
A. No, sir.
Q. Did I understand you to say that there were no cars on
the Pritchett. side a.t the. time?
A. No. sir.
Q. I think I asked you ii there were any cars in front of
Mrs. Pritchett 's house; now were there any ca.rs at all ou
that Ride of the street?
·A.. NO:, sir, not .any.
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page 127

f

CROSS ~YA.l\HNATION ..

By l\fr. Sanford :
Q. Sam·, you didn't see 1\fr. Moss moving in the street at
alU
.A. No, sir, I didn't.
Q. When you first saw Iiim, he was standing in the street
approximately in the position or near the position he was
when he was hiH
Ji_. Ycs, sir, no more than he tun1ecl.
Q. He turned f
A. Yes, sir.
Q.. Tell m.e, now, when he turned, could you tell me whether
he stepped backward?
A. I couldn't say whet.l1er he did or not.
Q. You couldn't say whether he stepped backward when
he tnrnedY
A. No, sir.
Q. Had he reached the center, or was he about two or three
feet from the center f
A. He was vel'y close to the center line.
Q. You say "very ciose"-two or three feet is very close?
A. Yes, sir.
Q. Tel1 us if you didn't say down in Police Court that he
was a.bout two feet from the center line when you saw him?
A. I don't know whether he was two feet or not.
Q. Well, did you make that statement in Police Courtthat he was about two feet from the center line?
A. I don't know whether I did or not..
Q. Did you say l1e hadn't. rea.cI1ed t11e center line?
A. No. sir, I did not.
Q. I will ask you if tllese quest.ions were not asked you
by Mr. Tate: "Which direction was he going?" Answer
-"Going across to the A. & P." Question-''Had he gotten near about the middle of the street when you saw himf"
Answer-" Hadn't !!Ot quite to the middle line."
page 128 ~ Now in another place where I asked you : '' And
he was a.bout two feet from t11e center of the
streef,--hadn't reached tl1e center linef'' Answer-''Hadn't
rencl1ed the line.'' Quc-!stion-' 'And you say you think he
was wnit.ing· for your car to .n:o by?" Answer-''Yes, sir."
Now did you make those statements fo Poliee Court or not?
A. I made a statement it appeared to me he was waiting
for me to pa.ss.
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Q. Did you make a statement that he hadn't reached the
center line!
·
A. No, sir, I did not.
Q. What I have read to you is absolutely untrue?
A. I don't know whether it is or not.
Q. You didn't make that statement?
A. No, sir, I did not.
Q. Now you say when your car stopped that your wheels
were about a. foot from Mr. lVloRs' body; is that right?
A. Yes, sir.
Q. And that you saw him standing there in the street when
you were passing the di;iveway to the Esso Filling Station?
A. Yes, sir.
Q. That is the lower driveway?
A. The first driveway g·oing· down towards town.
Q. Now when you saw him, you were passing in front of the
first driveway, coming clown toward town?
A. I was near the first driveway, coming down l\fain Street.
Q. Yrou saw him at that point?
A. Yes, sir.
Q. How fa.r is that?
A. I coukln 't tell you.
page 129 ~ Q. Is it as far as from here to that wall?
A. No, sir, I think from here to that last door.
Q. From where you are sitting to that last door yonder?
A. Yes, sir.
·
Q. You saw him right there?
A. Yes, sir.
Q. And you didn't change your course at all?
A. No, sir.
Q. And you droYc right on up, in one foot of the center
line?
A. I wasn't within a foot of the center line.

Mr. Meade: He says he wasn't within a foot of the center line.
0. Did you say you didn't ehange the course of your cad
A. Yes, sir, I sure did.
Q. All right; when ~rou Rtoppecl your car. didn't you just
tell us it was within a foot of Mr. Moss' body, and it was on
tl1e center line 1
A. T said n foot of llis hodv.
Q. well, if you clidn 't change your course, weren't you
within a foot of the center line t
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A. I was in a foot of his body.
Q. Well, was his body on the center line T
A . .Yes, sir, his body was on the center line.
Q. And you tell this jury that you drove up there, after
seeing· this man fifty or sixty feet away, with your car not
more than a foot from the center line; you drove on up
thereA. He was not but a foot from the car when he fell.
Q. All right; and you were driving right close
page 130 ~ to the center line of the street yourself?
A. No, sir, I was not.
Q. And you deny saying in Police Court that he had not
reached the center line T
A. I did not say he had not reached the center line.
Q. Well, had he reached the center line.
A. I say he was near the center line when he was hit.
Q. Was it a foot or two feet?
A. I don't know.
Q. He was not on the center line?
A. He was not on thee.enter line, but he fell on the center
line.
•
Q. But you deny that you said downstairs that he had not
reached the. center line?
A. No, sir, I did not say that.
Q. Were any cars parked on the side of the street, you were
on?
A. Ye~, sir, one in front of the A. & P.
Q. vVere any on the other side of the street f
A. No. sir. none over t]1ere.
Q. vVell, when you saw him standing there, what did you
think he was doing·-waiting for you to pass?
A. That is what I stated.
Q. You have stated you were not driving in a foot of the
center line of the street; did Mr. Moss have space enough
fo there to take a step forward or jump forward out ·of the
path of 1\fr. Thornton's car1
· A ..Tump forward, before I got there?
Q. Yes.
A. Sure; he could have gone .on across before I got there~
Q. You have tei;;trfiecl that just before the ca1
pag·e 131. ~ struck l\fr. 1\foss, he was standing still, and then,
turned to the right, with bis back to the car?
A. Yes, sir, he turned facing towards my car.
Q. Now, then, nt tllat moment that l1e turned, if he had
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taken a step forward, he would have been out of the path of
Mr. Thornton's car?
A. Yes, and I would have hit him myself-if he haa·crossecl,
I would have hit him.
·
·
·
Q. If he had crossed whaU
A. To the A. & P. Store.
Q. Of course, but if he had taken one ste·p, WGuld he have
.
been in front of your car¥
A. If he had took just one step, I would not have hlt him..
Q. You would not have hit him; all rig'ht. Well, if.he had
taken that one step, Mr. Thornton woukln 't have hit him Y
A. Yes, sir..
·
Q. Mr. Thornton would have hit him?
A. Yes, sir; Mr. Thornton's car was near the 9enter.;
Q. ·what part of l\fr. Thornton's car hit him?
A. The left front fender and ·headlight.
Q. Was the glass knocked out of the headlight?
A. I did not look at the headligllt.
Q. You didn't look at the headlight. vVas-the glass knocked
out of the fog· light?
·
·
· · ·
A. I don't know; I did not notice.
Q. You did not examine the headlight f
A. No, sir.
Q. Or the fog light?
A. No, sir.
pa.p:P 132 } Q. How do you know the £ender hit him T
A. From what you said.
Q. I thought you said a w~ile ago the fender of the car hit
llimT
.
A. I sure did.
'Q. Do you say tl1at riow?
A. I am going by what you said.
Q. You are going by what I sai<l?
A. Yes, sir.
Q. Who told you to· testify all tl1at you have testified to
before?
A. Ain't nobody told me-just going· by what you said.
Q. You haven't been talked to by any counsel on the other
side-bv Mr. Meade?
·
A.
more than the first dav.
0. You haven't discussed it ,vith Mr. Meade at all?
A. No more than the first day-tliat trial downstairs.
Q. Didn't you discuss it with him in your home?
A. That is what I said-the firRt day, he came by there.
Q. And you have discussed it with him at no other time!

No
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A. No, sir.
Q. And you say if l\fr. Moss had taken another step forward-stepped forward, tba.t is, in the direction of your car,
that your car wouldn't have hit him i
A. "\V ouldn 't hit him t
Q. Yes. You said you car wouldn't have hit him if hE>
had taken one step forward; is that. right t
A. Yes, sir.
Q. And you say, even thoug·h he did take another step forward, Mr. Thornton's car would have hit him?
A. Yes, sir.
page 13:3 ~ Q. Do you know anything about what part or
Mr. Thornton's car hit him!
A. Yes,. sir, I know the headlight hit him.
Q. How do you know!
A. Because I heard the glass rattle.
Q. Do you know how far the headli.ght is from the edge of
the fcnderf
.A. No, sir, I don rt.
.
Q. Well, isn't it a shorter distance than a step Y
A. I don't know.
Q. You don't know f
A. No, sir, I don't know.
Q. The fact is, you Imd Mr. Moss in right bacl shape tliere
-you were so close toi him yourself that if he moved any distance forward, you would have rnn over him, wouldn't you 1
A. I reckon I would have.
Q. You heard Bo Dilion say, "Look ont, there t That
man-''
A. He ain't told me nothing.
Q. Didn't Bo Dillon tell yon, "Look ont1 there f That man
is Iiahle to get hit"f
A. He didn't tell me.
Q. I-Ie didn't make that statement at all Y
A. Tf be did, I didn't l1ear him.
Q. ·well, you did tllink he was in a dang·erons place?
A. I knew 11e was g·oing· to get hit.
Q. Whv didn't you turn to tlle right¥
A. He had room.
Q. You said if l1e had taken hrn steps forward, he would
lmve been I1it bv vour car?
page 134 ~ A. He had
I knew tl1erc. was room behind him for the car to pass without llitting· him.
Q. Tl1ere was room to pass, but you were crowding:-' him!

room.

•
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A. I don't know.
Q. But you_ were running within a foot of the center line t
A. I don't know whether I was running in a foot of it or
not.
Q. You ran so close to him, he jumped back into the path
of the other car Y
A. No, sir.
Q. You said a while ag·o you didn't know whether he moved
back or not. 1
A. I say I don't know whether he moved back or not. I
just say he turned that way.
RE-DIRECT EXAMINATION.
By Mr. Meade:
Q. Sam, I want to ask you one question. I asked you on
direct examination whether you saw him move out of hhi
tracks before he was hit, and you said "No". Mr. Sanford
asked you did he move, and you said you didn't know. Did
yon see him move ¥-you were looking rig·ht at him up until
the time he was hit 1
A. Yes, sir.
Q. ·wen, from what you saw, did you see him move until
he was hit by the car Y
A. No more than turn his body.
Q. But he did turn his body T •
.A.. That is all.
:

page 135

~

I

RE-CROSS EXAMINATION.

By J\fr. Sanford:
Q. You say you didn't see him move, but you wouldn't say
he didn't. ta.ke a step 1
A. He didn't move out of his tracks.
Q. ,Sam, didn't you tell me a while ago you didn )t know
whether be moved or not?
A. He didn't move out of llis tracks, but he turned his
bodv.
'
Q: Well, )Sam, if he didn't move out of his tracksA. I ain't saying· he took a step backwards.
Q. You said you didn't know whether he did or not.
A. I sav he did not move.
Q. You·'say that now?
A. Yes, I say that no,v.
Q. Did you make the ~tntemcnt a. while ago-
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A. Yes, sir, I made the statement, but he did not move out
of his tracks.
Q. How do you know thaU
A. I was looking at him.
Q. Looking at his feet?
A. Looking at him.
Q. Get out where we can see you; now face _the way he was
facing, and show us exactly what he did.
A. (Illustrating) He was facing this way and turned and
seen the car .and turned this way. He looked back and seen
the car and turned this way.
Q. You saw him turn his body, but don't know whether he
moved his feet or· not?
A. Yes, sir, he didn't move his feet .
. Q. You know it nowt
A. Yes, sir.
page 136 ~ Q. I will ask you, then, if you made this statement down in police Court; I will ask you if this
question was asked you: '' .At the time he sa.w he was going
to be hit, he turned sideways ; did he step forward?'' Answer-'' I couldn't say''. Question-'' Or move backwards 7' 2
Answer--"! couldn't say. He might have twisted his body;
I couldn't sa.v.'' Did vou make that statement down tl1ere
or not?
•
•
A. I made a statement that he turned his body, but he did
not move out of his tracks.
Q. \Vell, did: you say whether he moved backwards or forwards!
A. He did not move out of his tracks.
Q. In otl1er words, what you said in Police Court is not
so?
.A. If I told that answer, it must not be so.
Q. I will ask you if this question was asked you, '' Did he
make a step either forwards or backwards just before he was
hit?'' Answer-'' He turned sideways.'' Question-'' Did
]1e move his feet at a11?" Answer-'' Yes, sir, I imagine he
dicl. I didn't see him-might have twisted his body.'' Question-'' .At the time he saw he was going to be hit. he turned
sideways: did he step forward?" Answer-"I couldn't
say.',. Quest.ion-" Or move backwards?'' Answer-" I
couldn't say. He might have twisted his body; I couldn't
say". You say you didn't make that statement downstairs,.
and if vou did make it. it wasn't righU
A. I did not make the statement.
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Q. Then the stenographer who put it down just put it clown
wrong·
.A. I don't know, sir.
0
/

Mr. Meade: Wait a min~oo; you are looking· at Ed Poteat.
Get Sam Thompson's testimony.

Q.. .All right, here is yours, then: '' Did you
notice him step _back as he turned Y'' Answer- '' No:, sir.'' Question-'' You didn't notice thaU'' Answer
-"No, sir., if he did, I didn't ,see it." Question-''You
wouldn't say he didn't step back t '' .Answer-" No, sir, I
wouldn't say he didn't'' Question-'' You wouldn't go on
record either wa:y?'' Answer-''No, sir.'' Now did you
make that statement or nQt f
A. I told you when he looked and seen the car was going
to hit him, he turned sideways-turned his body.,. hut he did
11ot move his feet.
Q. Sam, that isn't what I asked; I asked you if you made
tltls statement down .in Police Court.
A. I have told you and told you I did not make it.
Q. You did not make it. How far did Mr.. Thornton's car
move after he liit him-I :rpean before it stopped Y
A. Well, he stopped right immediately.
Q. Right now. Are yon right sm·e that the left front fen~
der of your car didn't bit Mr. :Moss f
A. Well, if it did, I reckon t11ere would have been a dent
in it, and the glass would have been broken.
Q. "\Vas tl1ere any dent in it after the accident?
A. No, sir; you can see it now.
page 137 }

.*

H. S. PEIHCE,
called as a witness on behalf of the plaintiff, and
being first duly sworn, testified as fallows:

page 138 }

DIRECT EXAMINATlON.
By J\tf r. Meade :
Q. You are Mr. H. S. Peirce!
A. Yes, sir.
·
Q. You are a civil engineer here in Danville1
A. Yes, sir.
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Mr. Meade:. Do you concede Mr. Peirce"s quaiificafionsf
Mr. Sanford: Yes, sir ..
Q. Mr. Peirce, did you make a map of the intersections
of Main Street and Holbl'Ook Street and Main Street and
Holbrook A venue recently for me i
.A. Yes, sir.
Q.. .About when did you get your information for this. ma.pt
A. \Vell, it was two or three days after the accident that I
measured the blood spots, but it was only the other day I
:finished the measurements.
Q. You located the blood spots near the intersection oi
Main and Holbrook Street two or three days after Mr. Moss.
was killed there Y
·
A. Yes, sir.
Q . .And then yon got your information about the measurements here lately!
.A. Yes, sir.
Q. After the snow f
A. Yes, sir.
Q. Will you come over here, Mr. Peirce, please. I have
here a map made by you, showing the intersections of Main
Street by Holbrook Street and Holbrook Avenue and Chambers Street; you made that mapY
A. Yes. sir.
·
Q. On the northern side of Main Street, oppage 139 ~ posite the mouth of Holbrook Avenue, you have
shown on your map a pole with a street light on
it; is that the ordinary street light that you find along Main
Streetf
A. Yes, sir.
Q. And I find also on your map another such pole located
~t the north)vest intersection of M_ain and Holbrook Street,.
m front of the Wednesday Club; 1s that on the ground-is
that street lig·ht there?

A. Yes, sir.
Q. I notice on the east side of the intersection of Main
Street and Holbrook A venue some yellow lines-parallel lines
-proceeding south from the bus stop to Holbrook A venue,
or rathei, to the easterly sidewalk of Holbrook Avenue; are
they located there on the ground¥
A. Yes, sir.
Q. And is that pedestrian walkwav there marked off!
A. Yes, sir.
.,
Q. As you proceed southerly down Holbrook Avenue, 1s
there a school anywhere along the street?
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A.. Yes, sir.
Q. Whereabouts is that school?
A. It is on the west side of Holbrook Avenue, which is the
George ·vvashington High School.
Q. About how far from Main Streett
A.. It is about 500 f eet-fiye or six hundred feet down the
street.
Q. Do you happen to know where these children coming
from the north side are discha1·ged from the bus f
A. They get off at this bus stop at the northern
page 140 ~ side of the street.
Q. ,And have you actually seen them getting
off and going across the street there 7
A. Yes, sir.
Q. Does Holbrook Street lead off from :Main Street into
a residential section 7
.A. Yes, sir.
Q. Is that white or colored or both?
A. It is mostly colored, I think.
Q. Is there a residential section down there for white people toot
A. Yes, sir.
Q. You have in the center of Main Street, as shown on
this map, three yellow lines; the one furthermost west along
Main Street shows some red spots there along it; will you
explain to the jury what those red spots are and where you
found them, with reference to Main Street and Holbrook
Street.
A.. They were bloodstains that were left practically in the
center of the pavement. Part of it covered up the yellow
line that was in the center of the pavement.
Q. How long· is that yellow line which is shown to have
been partly covered up by the blood spot 1
A.. Eight feet-nine feet, counting the circle.
Q. Counting the circle, the length of that line is nine feet!
A. Yes, sir.
Q. You mean the little bulb, as it were, on the end of that
yellow line¥
A. Yes, sir.
Q. How wide is Main Street at that point 1
A. It is 47.2 feet wide.
Q. And what would that give you as being the distance o:f
the yellow line marking the center line of Main Street to the
.,
curb line on the north side of Main Street?
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~

. A. It is not exactly in the center. That would
be 26.6 to be in the center, but it is 26.75-what
the actual distance is from the yellow mark to the northern
margin of Main Street.
Q. Well, take, for instance, the end of the yellow mark as
one point; how far is it from there to the curb line of the
northerlv sidewalk of Main .Street?
A. It "would be 26.75 £eet.
Q. Is that yellow line immediately opposite the A. & P.
StoreY
A. Yes, sir.
Q. Have you shown the A. & P. Store and the Colleg·e Sweet
Shop accurately on your map¥
A. Yes, sir.
Q. This line beginning on the map at the curb line on the
northern side of Main Street, and running in a straight line
to a point at the curb line of the sidewalk on the southerly
side of Main Street,-can you describe that line-what that
stands for Y
·
A. The line that I have drawn at that particular place 7
Q. Yes, sir.
A. I drew it as a dimension line, but it is also the reproduction of the· intersection of the northern margin of Main
Street and the eastern margin of Holbrook Street across Main
Street at right angles.
Q. Will that line coincide with a line running from the
westerly property line of the Pritchett ·property at the intersection of Holbrook Street at a right angle across Main
Street until it strikes the opposite curb 1
A. Yes, sir.
Q. Then am I correct in stating that your map shows this
yellow line running lengthwise in the middle of Main Street,
which is said to be nine feet long, is wholly within the intersection of Main and Holbrook Street, if this perpendicular
line is the easterly side of that intersection?
page 142 ~ A. Yes, sir.
Q. How large were these blood spots,
A. One of them was to the west; that was a foot and seventenths feet long, and the one to the east was a foot and a half
long, and they were about eight inches-something like tbatwide.
Q. And how far apart were· they f
A. They were about two feet, I think it was.
Q. What is the width of the northerly sidewalk on Main
StreetY

pag·e 141
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A. At the point of the accident it was 9.43 feet wide.
Q. And what is the width of the sidewalk on the opposite
side, immediately in front of the A. & P.?
A. It is eleven feet.
Q . .And what is- the distance of the sidewalk in front of
Mrs. Pritchett 's 1
A. 8.4 feet from the curb to the property line.
Q. I also see on this map a little dot which is designated
"Street sign", and which is almost at the intersection of the
curb line of Holbrook Street with ]\fain .,Street; what does
that indicate f
A. That indicates a street sign that shows Main Street
and Holbrook Street.
Q. Is it on a steel post-iron post i
A. Yes, sir..
Q. An ordinary sign, with one side saying "Main Street' 1
and the other side '' Holbrook .Street'' f
A. Yes, sir.
Q. And is that almost immediately in front of where the
property line of the Pritchett property intersects the sidewalk line?
·
.A. Yes, sir..
page 143 } Q. And is that almost immediately in front of
where the property line of the Pritchett property
intersects the sidewalk line¥
A. Yes, ~ir.
·
·
Q. And I believe you show here on your map the bus sto}lf
A. Yes, sir.
·
Q. Does that extend into the intersection of Holbrook Ave-·
uue and Main .Street?
A. Yes, sir.
Q. "What is the distance from the western line of the bus
stop to the intersection of the property line of the Pritcl1ett
property with Holbrook Street f
.
A. That is 70 feet.
Q. On the lower left-hand c.orner of your map, you show
Bennett's Esso Service Station; will you measure for us the
distance from a point opposite the center of the driveway
of the filling station ~n t~e west side along Main Street to
the first blood spot which 1s s110w11 on your map?
A. That is 72 feet.
Q. And how far is it from that same blood sp'Ot, measuring
clown :Main Street towards Holbrook Avenue to the center
of the intersection of Holbrook A venue with Main StreeU
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A. The center line f
Q. Yes.
A. That is 62 feet.
Q. Sixty-two "feet from the westerly blood spot in the street,
measured easterly along· Main Street to the center of its intersection witli Holbrook Avenue; is that correct f
A. Yes, sir.
page 144 ~ Q. How wide is Holbrook Street as it intersects
Main Streett
A. The pavement from curb to curb is 31.9 feet wide.
Q. How wide are the sidewalks along Holbrook Avenue
at the intersection with Main Street 1
A. Nine feet.
Q. Aud what is the _distance between these two yellow lines
indicating a cross-walk opposite the bus stop!
A. 9.8 feet.
Q. 9.8 feeU
A. Yes, sir.
Q. You also show Chambers Street, running into l\fain
Street from the north; can you give us the distance from
Chambers Street to Holbrook Street along Main Street 1
A. }.,.rom curb to cUI"b that would be 190 feet.
Q. Where is the easterly entrance to the Bennett Esso
Service Station-the entrance to Main Street, with reference
to Holbrook Street 1
A. It is to the west. It is right about the center line of
Holbrook..
Q. Is it approximately opposite the mouth of Holbrook
StreeU
A. YeR, sir.
CROSS EXAMINATION.

By Mr. Aiken:
.
Q. Mr. Peirce, tl1e mark that you have here, indicating a
hloodstain,-that is in the projection of the Holbrook Street
sidewalk line across Main Street, isn't it?
A. Yes, sir.
pag·e 145 ~ Q. How wide are those projection lines across
theref
A. Well, there a re no lines there.
Q. None on the street at all?
A. No, sir.
Q. They are just imaginary projection lines 1
A. Yes, sir.
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Q. Could you tell us how wide the sidewalk of Holbrook
Street is?
A. Well, the sidewalk is five feet, and from the back of the
side,Yalk to the curb is 8.4 feet.

The Court: I don't understand that.
Witness: ·well, there is a g-rass plot that isn't sidewalk.
Q. About eight feet in there f
A. 8.4 feet.
Q. This is the most eastern projection line, right there 7
A. Yes, sir.
Q. How far is that from the blood stain?
A. Eight feet-about 8.4 feet to the western blood stain,
from this line to the blood stain. In other words, it is 8.4
feet from this eastern projection line to the far or western
blood stain.
Q. These projection lines are about double the width of
the sidewalk, aren't they ¥
A. Well, it would be the same as this; they would run back
of the sidewalk. It would run in back of the curb and in
back. of the sidewalk.
Q. How wide arc these imaginary projection lines across
Main Street?
A. I would make them 8.4 feet, the same width as from the
back of the sidewalk to the curb.
,
Q. You say these blood stains are about eight feet from
this projection line?
.
A. They are within this projection-within the
page 146 ~ projection line.
Q. And the projection line is 8.4 feet?
A. Yes, sir.

The Court: One projection line would be a prolongation
of Mrs. Pritchett 's property line, and the other projection line
would be a prolongation of the curb line, which you say is
8.4 feet. Now do you say the blood spots were in that 8.4
feet across Main Street?
Witness: Yes, sir.
Q. You don't know where he was struck, do you?

A. No, sir.
Q. Can you tell us what this is here?

A. That is-which arc you talking abouU
Q. This-what is that there 1
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A. That is a cross that I made-g·ave every distance along
there, and made a cross every fifty feet. That is 2+00.
Q. You have no idea how far the car knocked him up the
street when it struck him?
A. No, sir.
Q. You saw no marks down here to show you where he
was actually struck t
A. No, sir, I didn't see any.
Q. When did you first go there, Mr. Pierce, and see these
blood stains?
A. It was two or three days after the accident.
Q. Do you have any memorandum that would indicate the
date?
·
.
A. No, sir. The blood stains were there, and the blood
stains were very plain at that time. A day or two later the
· snow caine and washed them off.
Q. At whose request did you go there?
A. Mr. Meade's.
Q. Two days after he was struck?
A. I am not sure whether it was two or three.
page 147 ~ I think it was after he died.
Q. After he died?
A. Yes, sir, I think so.
Q. Have you got your orig'inal notes, showing the measurements of those blood stains?
·
A. Yes, sir.
Q. May I see them, please.
A. I didn't have my notebook this morning, and I tore this
o-µt, and to keep it in mind, I colored it up. .
Q. This line rig·ht here, does that indicate the projection
of the curb f ·
A .. No, sir.
Q. What does that indicate?
.
A. It is the end of the circle. It was a dimension line that
I drew there at the beginning of the circle.
Q. That does not indicate the projection of the curb?
A. No.
Q. Now you say there are no actual cross-marks on the
street there,
A. ·No, sir.
Q. Where is the only place where there are actually crossn1arks on the street?
A. The projection of the eastern sidewalk of Holbrook
Avenue.
Q. Down here f
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F4 H. Barber.
.A. Yes, sir.
Q. Mr. Peirce, if we assume that a car running approximately 20 miles an hour st:r.uck :Mr. Moss, and he was standing up, and the car was going in a westerly direction, have
you any idea how far it would knock him before he fell 7
Objection by Mr. Meade.
The Court: I think the objection should he sustained ·as.

to that. I don't know that Mr. Peirce is an expert on that
sort of knowledge-or that anyone would be, so far as that
goes. If any one has made tests on an automobilepage 148 }

Q. You say it is 72 feet from the western driveway of the Bennett Service Station down to the
A. & P. corner7
A. No, I said it was 72 feet from the center- of the filling
station.
Q. How far is it from the center of the western driveway
to the A. & P. corner f
A. That is 100 feet.
Q. 100 feeU
A. Yes, sir.

·•

F. H. BARBER,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as follows:
DIRECT EXA.1\HNATION.
Bv Mr. Meade:
"Q. Mr. Barber, are you a police of:ficet here on the Dan·
ville Police Force Y
A. Yes, sir.
Q. Did you go to the scene of an accident-a collisfon there
at the corner or vicinity of West End on the night of Ne,"
Year's Eve?
A. Yes, sir.
Q. Who were you with?
A. :Mr. Brown and Mr. Walton, police orficers.
Q. Mr. Brown and Mr. Walton?
A. Yes, sir.
·
Q. Had you been with Mr. Brown some time prior to thaU
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F. H. Barber..
A. No, sir, I just left the courthouse here with bim.
Q. You got a call and left the courthouse with l\£r. Brown Y
.A... "Y'es, sir. .
·
Q. When yo!! got to the scene of the collision, had Mr. Moss"
body been moved?
· A. Yes,, sir.
page 149 ~ ·Q. He had been taken to the hospitaH
A. Yes, sir.
Q. And did you find Mr. Thornton there f
A. Yes, sir.
Q. Aud what did you do-did you bring him down here to
the police station 1
.A. Yes, sir.
Q. Did you bring llim in your car or his car r
A .. His car.
·
Q. vVho. drove it f
A. He did.
Q. In making your return trip, did J1e discuss with you as
to what happened-as to how Mr. :Moss was struck!
A. Yes, sir.
Q. What did he tell you f
A. He told me-he made a statement to me tI1at Mr. Moss
just sprang right up from somewhere-nowhere, and in other
words, he had done hit him before he s.aw him.
Q. Did he say what he was doing at the time he hit him,
or just· before hitting him f
.A.. No, sir, no more than he said he was just going on up
the street.
Q. ,¥ho wa.s with him-did he have a girl with him?
A. Yes, sir, had a girl with bim. ·
Q. Did he say anytbing· about the girl, wllen he told you
about ,vhat happened?
A. No, sir, didn't say anything about the girl.
Q. ·would you tell the jury again-what did he say about
hitting him?
page 150 ~ A. Well, he said he was g·oing towards Schoolfield, and said M:r. Moss sprang up from nowhere,
and he had done hit him before he saw him.
Q. I want to ask you to refresh your memory about this
and see if you can tell the jury what Mr. Thornton said he
was doing just prior to the time he struck l\fr. Moss; please
try to refresh your memory.
A. I just don't recall.
Q. You testified at the preliminary hearing, dicln 't you?
A. Yes, sir.
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F. H. Barber.

Q. Do you remember how you testified at that hearing?
A. No, sir, I don '.t-I don't recall.

Mr. Talbott: If your Honor please, we would like for the
witness to look at his testimony of the preliminary hearingMr. Sanford:
e objectMr. Talbott: -And see if anything- refreshes his recollection. We would like for him to recall the accurate recollection about it.
The Court : All right.
Mr. Sanford: ,v e desire to save the point.

,v

Q. Mr. Barber, just look at your direct examination...:...at your
examination by Mr. Sanford, as reported, and see if you see
anything there that you recall now about what Mr. Thornton
said he was doing.
A. Yes, I recall it now.
Q. Just go ahead and state to the jury what he told you he
was doing.
.
A. Well, he said he was going on up Main Street, talking to
his girl, and all at once Mr. Moss just sprang up from nowhere, and he had done hit him before he saw him.
Mr. Sanford: lVe again object to that, because tbe record
was introduced, pure and simple, as a leading proposition.
The Court: Overruled.
Mr. Sanford: ,ve save the point.
page 151

~

CROSS EXAMINATION.

By Mr. Aiken:
Q. What time did you get there, l\fr. Barber!
A. 10:45.
Q. 10 :45 P. M. f
A. P. :M., yes, sir.
.
Q. You don't know how long the accident had taken place
before then?
A. No, sir, I don't.
Q. Were you the first officer to get there?
A. I was among· the first ones that got there, yes, sir.
Q. Did any others get there before you did?
A. Well, none to my knowing.
Q; You went on to the hospital?
A. No, sir, I took charge of Mr. Thornton.
Q. Had Officer Brown been there before you got there 1
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A. Mr. Brown, Mr. Walton, and myself all went in the same
car.
Q. Who was present when you had the conversation with
Mr. Thornton that you have just told about?
A. This young lady that Mr. Thornton was with.
Q. She was thei·e with you?
A. Yes, sir.
Q. Where did this conversation take place f
A. The car was sitting· right at the intersection of Main and
Holbrook Street. ·when we came down, we came right on
around by Grove Street Cemetery to the courthouse, and he
made the statement just as we started out-:-just as we started
out.
page 152 ~ Q. This statement made very little impression
on youY
A. Well, I didn't think so, no, sir.
Q. You didn't think whaU
A. Didn't think it made any impression on me, no, sir.
Q. It didn't make any impression on you?
A. No, sir.

*

*

CLAUDE II. BROWN,
called as a witness on behalf of the plaintiff, and being first
duly sworn, testified as follows :
DIRECT EXAMINATION."
By l\t{r. Meade:
·
Q. You are Claude H. Brown, an officer here on the Danville Police Force?
A. Yes, sir.
Q. Did you respond to a call to the corner of Holbrook
Street and Main Street on the night of December 31?
A. Yes, sir, I did.
Q. Regarding an accident there?
A. I did.
Q. Who did you find there, Mr. Brown,-did you find the
driver of the car?
A. Yes, sir, the driver of the car-Mr. Thornton.
Q. Had Mr. Moss been moved 1
A. He had.
Q. Was anybody with Mr. Thornton f
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Claude H. Brown.
A There was a young lady in l1is car.. She never did _get
out of the car.
Q.. Where was his car when you got there Y
· A. His car was sitting around on Holbrook
pag·e 15?} Street.
Q. On Holbrook Street f
A. Yes, sir.
Q. Did you examine it carefully!
A. Yes, sir.
Q. ·what damage did you find to the car, and where was

HY

·

.

A. The left headlight was broken out and the top of his
left fender was bent in. Then on top of his hood, next to his
windshield, there was a dent place in that. There was a spotlight on the left-hand side of the car-that was bent and
broken.
Q. You say the top of his fender-the front or back part
of the fender Y
.
A. Top of the left front fender.
Q. Top of the left front fender Y
A. Yes, sir.
Q.. Did you notice whether or not the frame for the lert
front lig·ht was damaged to any extenU. . . .
.
A. No, sir, I did not. The glass was broken out of it.
Q. Did you see any bloodspots on the street?
A. Yes, sir.
.
Q. Could you locate those bloodspots .foi· us .with reference
to anything on Main Streett
·
.
· -·
A. There is a yellow line drawn in. the middle of Main
Street. This big spot of blood was right on that yellow ..line.
-rig·ht practically in the center of Main Street. It was approximately three steps, or nine feet, from the eurb line of
Holbrook Street-that is, this way from the curb line.
Q. You mean the curb line as extended into Main Street?
A. Yes, sir, if it was extended on out there.
Q. Approximately three steps 1
page 154} Q. Did you undertake to measure it accnratelyf
A. No, sir.
Q. And did you undertake to get your point in Main Street,
as representing the projection of the curb line of Holbrook
Street, accurately 1
A. No, sir, I did not.
Q. You just estimate that approximately!
A .. Approximately.
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Q. Was l\fr. Thornton's cai· in good mechanical condition,
as far as you could see!
A. So far as. I could see, it was.
Q. Did you test his brakes t
A. I did not~ l\:fr. Barber brougl1t him down, and I went
to the hospi~al.
CROSS EXAMINATION.

By Mr. Aiken:
Q. Mr. Brown, where did you say the bloodspot was, with
the respect to the projection of the sidewalk line of Holbrook
Streett
A. It was in the middle of Main Street, approximately
three steps this side of the curb line of Holbrook Street.
The Court : Which cm·b line!
Witness: East.
·The Court: Well, that wouldn't have been in the intersection at all, would iU
Witness : Just a little this side.
The Court: Just a little this side, out of the intersection!
Witness: Yes, sir..

Q, Just a little distance from the intersection, as you go
µp the streeU
A. Yes, sir,
page 155 ~ Q..Now that is where the bloodstains wereU
A. Yes,, sir, right in the middle of Main Street.
Q. Did you see anything there to show you where this gentleman was standing when he was struck?
A, No, sir, I did not. There was nothing there except the
bloodspot and a lot of glass.
Q. The bloodspot was evidently where he had fallen t
A. Yes, sir.
Mr. Aiken : I want to show him this picture.
l\fr. Meade: I don't see any broken headlights there. Has
this car been repaired 1
Mr. Sanford: The headlight l1acl been put in wl1en the
picture was taken.
Mr. Meade: Had any repairs been made to the frame of
the headlight?
Mr. Sanford: No, sir.
Mr. Meade: Are you sure of that?
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Ola1tde H. Brown.
Mr. Sanford: Yes, sir.

Q. Did you examine Thornton's cart
A. I did for marks on it. I did not driye the car.
Q. You took a look at iU
A. Yes, sir.
Q. Do you recognize this as showing the marks on that carT
A. Yes, sir.
Q. You think that is iU
A. Yes, sir.
Q. Now from that, what part of the car, in your opinion,
came in contact with Mr. Moss?
~

_ 1'.fr. Meade: We object to that question. That
is a question for the jury, not an expert witness.
He didn't see what part of the car came in contact with him.
The Court: I don't think that question is proper.

page 156

RE-DIRECT EXAMINATION.
By :M:r. Meade:
Q. Mr. Brown, what kind of car is this t
A. Chevrolet.
Q. l\That model-what year?
A. About a '37, I think it was,-a '37 or '38.
Q. Does that fender appear to be in the same condition here
in the picture that it did at the time you looked at iU
A. Yes.
Q. And this left headlight wag broken out 1
A. Yes, sir.
Q. And this spotlight was broken out 1
A. Yes, sir, and bent.
Q. Bent and broken f
A. Yes, sir. There was a dent in the hood, next to the
windshield.
Q. Will you come over here and let me ask you a question about this map. In measuring your distance of nine feet
-approximately nine feet, or three steps-from a point west
of the bloodspots,-in arriving at that. point, did you extend
the eastern curb line of Holbrook Street along the course it
takes into Main Street, or did you draw your line at right
angles to Main Street 1
A. Holbrook Street comes in at a slight angle to this filling station. I caught it at an angle, just as near as I caould.
Q. Along the line of Holbrook iStreet 1
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Mrs. Catherine M. Downes.
A. Yes, sir.
Q. Then you made no measurements in a
straight line across Main Street?
A. No, sir.
Q. And you say the distance of that line is approximately
nine feet?
A: Approximately. It could have been a little less or a little .more; I just said approximately.
page 157

~

*
MRS. CATHERINE M. DOWNES,
called as a witness on behalf of the plaintiff, and being first ·
duly sworn, testified as follows:
,

DIRECT EXAMINATION.
. By Mr. Talbott:
Q. Yon are Mrs. Catherine :M:. Downes?
A. Yes, sir.
Q. Mrs. Downes, I believe you qualified as Administratrix
of the estate of Mr. Eugene "William Moss, did you notY
A. Yes, I did.
Q. And you are now acting as Administratrix under that
order?
A. Yes, I am.
Q. What relation are you to Mr. Moss?
A. I am his daug·hter.
Q. Will you tell the gentlemen, of the jury who were the
members of his immediate family?
A. His wife, my sister--Mrs. Wood, _and myself, and his
mother-no, that isn't-is that to be included in the immediate family?
Mr. Meade: I don't think that is to be included.

Q. What I meant, your father left surviving him a widow?
A. Yes.
Q. And two daughters Y
A. Yes.
page 158 ~ Q~ I believe your mother has suffered an illness recently; is that correct?
A. Yes, sir.
Q. She is not here today?
A. No, sir.
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Mrs. Catherine M. Downes..
Q. On that accounU
A. Yes, sir.
Q. Who was totally dependent on your father for support
altogether!
A. My mother was dependent on my father.
Q. Were you, to any extent, dependent·on him!
A.. Yes, I was.
Q. I believe you were married some years ago T
A. Yes..
Q. You and your husband haven't lived together for quite
a while, I believe Y
A. No, sir.
Q. You have a child of your own?
A. Yes, sir.
Q. And where do you li~e, Mrs. Downes?
.A. I live at home with my sister.
Q. In Charlottesville, Virginia Y
.A.. Yes, sir.
.
,
Q. To what extent were you dependent on your father for
supportf
.
.
.
A. Well, my father helped me at different times, because I
received no support at all from my husband for myself and
my child.
_
Q. You have a little girl yourself1
·
A. Yes, sir.
page 159 } Q. How old is she t
A. She is six.
Q. Do you have any regular occupation, Mrs. Downes,are you able to work regularly?
A. I work, but I work only on commission.
Q. Have you been able to support yourself by your efforts?
A. I have been able to take care of just the necessary
things.
Q. Now would you please tell the gentlemen of the jury
what your age is?
A. My age is thirty-three.
Q. Now, you have· a sister, and what is her namef
A. Her name is Mrs. Ernest F. ·wood.
Q. She is .here today?
.A. Yes, sir.
Q. And what is her age?
A. Three years and three months older than myself.
Q. Let's see, that. makes it thirty-six f
A. Thirtv-six.
Q. How old is your· motherf
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Mrs. Catherine lJtl.Downes.
A. Mother is sixty.
Q. Your rather had been in Danville for how long before
his deathf ·.
A. He had been in Danville a little over a year. He came
here immediately after Thanksgiving a year ago.
Q. Do you know whether he contemplated making a home
here in Danville for you and your mother t
A. Yes, he did.
Q. And he was what age at the time of his death t
A. Sixtv-five.
page 160 } Q. I beiieve that your father's mother is still
living; is that right Y
A. Yes, sir.
Q. Your father's mother is still living¥
A. Yes.
Q. And would you tell the gentlemen of the jury what her
age is t
A. Her age is ninety-four.
Q. Is she in good health 1
A. Well, sometimes we think she is better than we are, because she is very strong-never lets anything stand in the
way of attending services, morning and eveniug,-never been
sick as we know of.
Q. Tell the gentlemen of the jury something of your
father's health until the time of this accident.
A. Well, we had never known our father to be sick until
this accident. He ate at Mrs. Estes'-enjoyed young people,
and they have all told me they never thought of him as an old
man. He w·as very active. I have visited Mr. Jones' store,
and I have never seen him sit down when he was on dutyat work. He could neve1· sit down; he was always on °his
feet.
Q. I believe you said your mother was at present suffering from a spell of illness 1
A. Yes, sir.
Q. Is she able to be at home, or does she have to stav in a
sanitarium f
•
A. She is not at home; she is in a sanitarium.
Q. What I am getting at, there are expenses out of the ordinary, due to her illness, are there not 1
.A. Yes, sir.
No questions by counsel for the defendant.
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Dr. L. 0. Crumpler.
(At this point, court was adjourned for lunch, and reconvened at 2 :30 P. l\tf.)
page 161 ~

DR.. L. 0. CRUMPLER,
.
called a_s a witness on b_ehalf of the plaintiff; and
being first duly sworn, testified as follows :
DIRECT E,XAMIN.A:TION~

By Mr. Talbott:
. .,
Q. Are you Dr. L. O. Crumpler¥
A. Yes.
.
Q. Dr. Crumpler, did you attend. Mr. Moss, who. was hurt
in_ an autom9hile accident on New Year's Eve night¥
A. Yes, sir._ .
.
Q. Wl1ere did Y<?.U see him?
A. At the hospital.
Q. Memorial Hospital f
A. Yes.
Q. Will you tell the g·entlemen of tlie jury what injuries
he had!
.A. Well, when Mr. :Moss was broug·ht into the hospital, he
was in a coma. In other words, he was unconscious, and as
far as we could make out, we know he certainly had a bodily
injury and hard jar, but the main injury he had was a lace):'a_tion or cut acro~s the fprehead, over the occupit, and over
the left temporal region.
'
_· Q. He had cuts across his forehead, temple, and back of
his· head T
A. Yes .
. ·Q. If he bad any fractures, you didn't undertake to determine?
·
A. No, because we coukln 't move the man.
Q. Was he bleeding very much?
:A. Yes, he was bleeding.
Q. Did he ever regain consciousness f
A. No, sir.
page 162 ~ Q. When did he die 1
A. December 31-no, it was the morning· of January 1, I reckon.
Q. The morning of January 11 Do you happen to have the
hour there?
A. At 1:10 A. M.
Q. Does it show there whether it was the 1st, or at a later
date?
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Sam Thompson (Colored).
A. It is bound to be January 1-no, the 3rd.
Q. January 3; so he was at the hospital all during that
time1
A. Yes.
Q And never regained copsciousness 1
A. No.
Q. What, Dr. Crumpler, was the cause of _his death f
A. The cause of death was oedema. of the lungs, followiu~
this traumatic injury.
Q. Can you say what his death resulted from?
A. His death resulted from the blQW on his head ..
· CROSS EXAMINATION.
By Mr. Aiken:
Q. Doctor, he wasn't bleeding anywhere except from the
head injuries, was he 7
A. No, sir.
Q. You say he bad three cuts on his headf
A. Yes, sir.
Q. All of them were lacerations of the skin which were
bleeding?
A. That is right.

page 163 ~

RE-DIRECT EXAMINATION.

Bv Mr. Talbott:
"'Q. Do your rooords show anything about what size I1e was
-whether he was a large man or not Y
A. He was a large man.
Q. He was a large man?
A. Yes, sir.

Plaintiff rests.
~

SAM THOMPSON (Colored),
recalled for further cross examination bv counsel for defendant, testified as follows :
.

page 164

CROSS EXAMINATION.

By Mr. Sanford:
Q. Sam,. when we examined yon be~ore, I don't believe we
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Bani Th01npson ( Colored).

brought out exactly where Mr. Moss was with reference to
the two intersections at· the time he was hit. Now you know
where Holbrook Avenue is f
.A. Yes, sir.
Q. And you know where Holbrook Street is t
A. Yes, sir.
Q. Now where was he at the time he was struek, with
reference to those two streets 1
A.. The time he was struck; he was in front of the A. & P.
Store, near about middle-ways of the two intersections.

RE-DIRECT EXA1llNATlO.N.
B'y Mr. Meade:
Q. Are you positive that he was in front of the A. & P.
Store?
A. Yes, sir.
Q. Directly in front or the· A. & P. Store; now when you
added on, a while ago, that it was between the two intersec·
tions, you were just guess.ing· at that?
Objection by Mr. Sanford.
The Court: ·who called· this witness-the plaintiff? He
remains your witness; he doesn't shift. You can't examine
your own witness as a hostile witness.

Q. You say he was in front of the A. & P. StoreY
A. Yes, sir.
Q. And when you all picked him up, where was he -with
reference to that yellow line?
A. On the line.
page 165 } Q: Lying on the line t
A. Yes, sir.
Q. When you say between the two intersections, what do
you mean by thaU
A. Between Holbrook Street and Holbrook Avenue.
Q. Well, was he closer to Holbrook Street or Holbrook
Avenue?
A. Closer to Holbrook Street.
RE-CROSS EXAMINATION.
By Mr. Sanford:
·
Q. You just told me he was midway between the two in-
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C.H. Brown ..
tersections; you. mean he may have been closer to Holbrook
Street, but he was midway; is that right t
A. He was ·closer to Holbrook. Street than he was to Holbrook A venue.
Q. But yoti think he was about midway; is that right¥
A. I would say he was four feet closer to Holbrook Street
than he was to Holbroolr Avenue. That would put him in
front of the A. & P. Store.

•
C. H. BROWN,
recaIIed for further cross examination by counsel for defendant, testified as follows :
I

•

CROSS EXAMINATION ..
By Mr. .Ai.k~~:
_ ..
.
Q. Mr. Brown, did yon notice any gla.ss on the street when
you got up there that night t
__
.
A. Yes, sir, it was right much glass scattered up and down
;·
the street.
,
Q. What part of the stre~t waf? it inf .
.
_..
A. It was practically in the center of Main Street..
.
Q. About how far w.a~. that glass from the bloodstains! ..
A. The main part of the .glass was scattere,d up and down
the street. Stepping from, the bloodstain toward
page 166 r town,.
Q. Downtown f
,,
A. East-was about six steps, and going back toward~
Schoolfield from the bloodstains, eight steps,-scattered up
and down the street fourteen feet. ··
Q. The bloodstains were almost tlw ~iddle t
A. Almost in the middle of Main Street.
Q. A.lmOEit in t.lle mi<;ldle of 'the line
glass, too f
A. Of the _steps-, yes.
Q. Did you have any conversation there at that time with
this colored boy, Sam?
A. Did I have a conversation with him 1
Q. Yes.
A. No, sir.
Q. Well, did you hear Sam testify downstairs in the Police
Court when this case was heard down ther,e Y
A. Yes, sir.

~n

of
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W. A. Petree.
Mr. Meade: I object to that testimony. Mr. Sanford has
indicated he is going to use the record, which is the best evidence to contradict the e-vidence of Sam Thompson. That is
the best evidence-not by an o'flicer.
Mr. Aiken: We can do it by both.
The Court: I think he can use both sources.

Q. Mr. Brown, did you hear Sam testify in Police Court
when this case was hea1·d down there?
.A. I did.
Q. Did you heard him say anything about where Mr. Moss
waspage 167

~

Mr. Talbott: He said, ''Did you hear him say
anything"-that is negative testimony. We submit that he ought to contradict him by positive testimony.
If he said he didn't hear himThe Court:• That is merely preliminary.

Q. Did you hear Sam's testimony as to what part of the
street Mr. Moss was in, with respect to the middle of the
street, when he was struck?
.A. The way I recall it, he said he was about a step from
the yellow line.
Q. About a step from the yellow line 1
A. 'Y"es, sir.
·

W. A. PETREE,
called as a witness on behalf of the defendant, and being· first
duly sworn, testified as follows:
DIH,ECT EXAMINATION.

By Mr. Sanford:
Q. Give us your name, please.
A. 1.V. A. Petree.
Q. ·where do you work, Mr. Petree 7
A .. Wyatt-Chevrolet.
Q. Did you have occasion to make some repairs to Julian
Thornton's car?
A. 'Y"es, sir.
Q. Along about the first of Januaryf
A: 'Y"es, sir.
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Do you recall what repairs were made?
Yes, sir.
What did you do?
I put in the left-hand side light lens.
Did you do anything else Y
No, sir.
A.. No, sir.
168 ~ Q. Did you have to make any type of repair
to the left headlight in order to put the lens in?
A. No, sir.
Q. You did nothing but put in the lens Y
A. No, sir.

Q.
A.
Q.
A.
Q.
A.
,.
page

~,

The Court: The rim of the lem, was not distorted in an-y
.

Witness: No, sir.
The Court : Just the lens was out f
Witness: Yes, sir.

Q. Please examine that and see whether or not that is a
picture of Julian Thornton's car?
A. Yes, sir, that is. That is the car I put the lens in.
Q. Now does that picture show the condition of the car at
the time it was brought to your shop, with the exception of
the lens or light?
A. Yes, sir.
Q. The dent on the fender f
A. Yes, sir.
Q. The dent up here near the windshield Y
A. Yes, sir.
Q. The spotlight was all right¥
A. Yes, sir.
Q. Now were there any marks or bent places in front of the
car?
A. No, sir.
Q. This fog light, was that intact-all right f
A. Yes, sir.
Q. Everything about it was all right!
page 169 ~ A. Yes, sir.

Mr. Sanford: I would like to introduce that in evidence
and mark it Petree No. I.
The Court: I did want to know which light you speak of
the lens being out. Was it the beam light or that little light?
Mr. Meade: Both.
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W • .A. Petree.
The Court: "What is that little lighU
Mr. Sanford: The spotlight.
CROSS EXAMINATION..

By Mr. Meade:
Q. And the spotlight was bentf
A. The spotlight-now I wouldn't say wl1ether that was .
broken or not, because I put one in the headlight.
Q. And the spotlight itself was damaged!
A. Yes, sir.
Q. Did you see any damage to the front bumper f
A. No, sir..
Q. That is quite a heavy front bumper, isn't iU
A. Well, I don't see no difference-no heavier-just from
looking at it, I wouldn't say.
·
Q. Isn't it heavier than you find on light cars-Fords., Pontiacs, and Plymouths 7
.A. Just by looking at it, I wouldn't say it was.
Q. How wide is this car from the outside of the running
board on one side, to the outside of the running board on the
other sideY
A. I wouldn't know how to guess it. I wouldn't say.
Q. You wouldn't know how to guess at it f
page 170} A. No, sir.

The Court: Every ~ar is the same width?
Witness: Yes, sir.
Q. And you wouldn't know how to guess at it f
A. No, sir. I have measured it, but I wouldn't say, because
I might be wrong.

The Court: Do you know the width of a car from the center of the tread-isn't it four feet eight inches?
Witness: It is four foot something, but I wouldn't say
whether it is four foot eight inches or not. I have measured
them, but I wouldn't say whether that is the number.
Q. How soon after the accident did you see this car.:..._next
day!
A. No, it wasn't next day.
Q. How long after the accident did you first see it?
A. Well, I put the lens in it about two weeks before he
came back to me. It was-
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Mabel Wats01i_
Q. What do you mean, before he came back to you¥
A. He brought the car back and found out who put the lens
in it, and I would say that was two or two-and-a-half weeks
after I put the lens in it.
Q. When was that-when did he come back to you!
A. You mean the date?
Q. The date he came back ..
A. I would say around the 15th-somewhere along in there.
Q. The 15th of what-Januaryf
A. Yes, sir, from around the 15th-I wonldn 't say exactly
the 15th,. but around that.
Q. Two weeks prior to tllat would ·pnt you
page 171 f around the first of January, and that was when
he came in tllere T
A. It was about two weeks after it.
Q. Was that all the repair work you did at that timef
A. Yes, sir.
Q. It was in good mechanical condition, outside of that f
A. Yes, sir..

·

•

•

MABEL WATSON,
called as a witness on behalf of the defendant,. and being
:first duly sworn, testified as follows:

DIRECT EXAMINATION.
By }fr. Sanford:
Q. What is your first name, Miss Watsonf
A. Mabel.
Q. Mabel Watsonf
A. Yes, sir.
Q. Where do you live 6l
A. 34 Park Row.
Q. Is that in the City of Danville?
A. It is inside of the city limits.
Q. Do you recall the night that l\fr. :Moss was struck by a
car driven by Julian Thornton Y
A. Yes, sir.
Q. Were you with Julian that night?

A. Yes, sir.
page 172

~

Q. Where had you all been f
A. Downtown.
Q. And where were you going at the time?
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A. To my home.
Q. You were going to your home?
A. Yes, sir. ·
.
Q. Now as you approached the scene of the accident, will
you please tell us about how fast the car was going, if you
know?
·
A. About fifteen or twenty.
Q. About fifteen or twenty miles an hour?
A. Yes, sir.
Q. How do you arrive at that-why do you think it was
that; is that your judgment as to· its speed t
A. Yes, sir.
Q. ·were you looking at the speedometer, or anything of
that kind f
A. No, sir.
Q. What was Julian doing, I will say, as you crossed the
intersection of Holbrook Avenue and Main-that is. the first
'
intersection you get to 1
A. He was just driving along.
Q. Were you all talking, or anything of that kind 1
A. No, sir.
Q. When did you first see-if you did see Mr. Moss, when
did you first see him?
A. ·well, we were almost on him-between Holbrook Avenue and Holbrook Street, and he was standing about three
feet from the ·center line.
Q. What did he do at that moment¥
A. He seemed to have gotten frightened, and stepped back
into the car.
Q. At the point where you saw him standing,
page 173 ~ Miss Watson, if he had remained in that place,
do you think he would have gotten struck?
A. No, sir.
Q. He was in an absolutely safe position, so far as your
car was concerned?
A. Yes, sir.
Q. And said he seemed to get frightened; what do you think
frightened him?
A. There was a car coming in the opposite direction.
Q. Was that car running· close to him 1
A. Yes, sir.
Q. And he stepped back into your car·¥
A. Yes, sir.
·
Q. How did he step back-quickly ·r
A. Yes, sir, stepped back quickly.
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Q. How did he hit the car-did he have his back to youallY
A. He had his back to us when I saw him.
Q. Do you know what portion of your car struck him, or
what portion of the car he struck?
A. The left front fender.
Q. Then did you notice the ·course of his body after he
struck the fender Y
A. No, sir.
.
Q. Do you know whether he hit any other part of your car
or not?
A. The light was broke out.
Q. You don't know whether he hit it or not, but the light
was broken ouU
A. Yes, sir.
Q. Now about the time you saw Mr. Moss, can you give us
the approximate distance your car was from him Y
A. Well, it wasn't very far. We was, right clos~ on him.
Q. Right close on him?
·
A. Yes, sir.
page 174 }- Q. Were you watching down the street as you
drove alongf
A. I was watching in front of me.
Q. That is what I mean.
A. Yes, sir.
Q. How far was your car, would you say, f1!om the center
line of the street-that is, your left wheels, at the time whe11
Mr. Moss was. struck?
·
A. Well, we were about middle:way of the street between
the center line and our curb.
Q. You were about midway of the center line and the curbing-you were driving about the center of that lane?
A. Yes, sir.
Q. Did you get out of the car after it was stopped 1
A. No, sir, I didn't.
Q. Well, tell us how far you think Julian drove before it
stopped after it struck :Mr. Moss Y
·
A. About the length of the car.
Q. About the length of the carY
A. Yes, sir.
Q. Well, after the car stopped, did he get out Y
A. Yes, sir.
Q. And you stayed in the car?
A. Yes, sir.
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Q. You don't know anything about where Mr. :M:oss ·was
lying then. in the street?
A. No, sir..
Q. Did you see him lying in the street before they moved
him!
A. No, sir, I didn't.
Q. You did nott
page 17-5 } A. No, sir.
Q. Did you notice the bloodstains in the street?
A. Yes, sir.
Q. At a later time, or that same nighU
A. After he was moved, yes, sir.
Q. Please tell us where those bloodstains ,vere, with referen~e to Holbrook· Street-that is, how far cast or west of
Holbrook Street were those bloodstains,. if you knowT
A. Well, I would say it was a little beyond middle-ways.
Q. Can you say where he was when he was struck~ with
reference to the two intersections 7
A. He was about middle-ways, but the bloodstains wore a
small distance from there.
Q. The bloodstains were further down the street f
A. Yes, sir.
Q. You say he was struck about midways oetween the two
intersections?
'
A. Yes, sir.
.
.
Q. Could you tell anything about where he came from~ Mfas
Watson?
A. No, sir, I could not.
Q. Do you know whether he cmne from the right side
or left side of the street 1
A. No, sir.
Q. The first you saw of him, he was standing in the stre·eU
A. Yes, sir.
Q. Tell us what kind of night it was; was it a
page 176 } clear nightA. Yes, sir.
Q. Or foggy; it was clear?
A. Yes, sir.
Q. Now after Mr. Moss was moved, did Julian then get back
in the car and drive it somewhere Y•
A. Yes, sir.
Q. Where 'did he drive it tot
A. He parked the car right at Holbrook Street-turned
right around.
Q. Turned around Holbrook Street f
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A. Yes, sir..
Q. Now after he got in Hie car, did he have fo move a
little bit before he made the turn!
A. Yes, sir.
Q. He moved forward toward Holbrook Street, and thrn
turned down f
A. Yes, sir.
Q. Were you in the car with Julian when he was brought
down here to police headquarters t
~- Yes, sir..
Q. Was l\fr. Barber in the car with your
A. Yes, sir, some policeman.
Q. Some policeman was with yon f
A. Yes, sir.
Q. Do you recall any conversation taking place between Mr.
Barber and J nlian as to how the accident occurred t

A. No, sir.

Q. Do you re·call wllether there was. any conversation between them as to how the accident
occurred!
No, sir.
vVell, would yon say there was, or wasn't 6l
No, sir.
There wasn't any such conversation r
No, sir.

page 177
A.
Q.
A.

Q.
A.

~

CROSS EXAMINATION.

By Mr. Meade~
Q. You had been downtown, and you were on your way
homef
A. Yes, sir.
.
Q. It was a clear nighU
A. Yes, sir.
Q. Right cold¥
A. Yes, sir.
Q. Did yon have all the windows and windshield closed
in the carf
A. I don 1t remember, but I guess they were.
Q. Was the heater goingf
A. I don't remember.
Q. He has got a heater in the car f
A. Yes, sir.
Q. Was the radio going?
A. I don't remember that.

J.C. Thornton, v. Catherine l\L Downes, Adm 'x, etc.

127

J.l:label 1Vatson.
Q.
A.
Q.
were
A.

Has he got a radio in the car?
Yes, sir.
How far away was the closest car, going the way yon
going?
I don't remember seeing a car, myself.
Q. You don't remember seeing a car ahead of
page 178 ~ you Y
A. No, sir.
Q. And no cars parked on the right-hand side of Main
Street as you went along f
A. No, sir.
Q. The street lights at Holbrook Avenue, and also Holbrook
Street, were burning, were they not 1
· A. Yes, sir.
.
Q. It was quite light at those intersections, wasn't iU
A. Yes, sir.
Q. In other words, an object on Main Street, between Holbrook Street and Holbrook A venue,-you could see it Y
A. Yes, sir.
Q. And you were looking· straight ahead f
A. Yes, sir.
Q. Yet you say you didn't see Mr. Moss until you got right
on him?
A. No, sir.
Q. Now can you give us a reason why you didn't see him¥
A. I don't know unless it was the light from the opposite
car coming from the opposite direction.
Q. You couldn't give any reason unless it was on account
of the light from the car coming from the opposite direction ;
you mean it blinded Mr. Thornton and yourself¥
A. Yes, sir.
Q. Did it actually blind you-do you know 1
A. I didn't see Mr. Moss until we got right on him.
Q. Well, then, do you think the lights of this car
page 179 ~ blinded you?
A. Yes, sir.
Q. Now when did they start to blind you-how close ,,::,)re
you to Holbrook Avenue when they started blinding you·t
A. Well, I couldn't say exactly.
Q. Had you gotten as far as Holbrook A venue when those
lights started blinding you?
A. No, sir, hadn't gotten that far.
.
Q. Then you were on the downtown side of Holbrook Avenue when those lights first started blinding you-is that what
you said?
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A. Yes, sir.
Q. Now when those lights blinded you, did you notiee Mr.
Thornton slow his car down¥
A. No, sir, I didn't notice it.
Q. You didn't notice any change in speed until he hit Mr.
Moss; is that right Y
A. Yes, sir.
Q. So he came up Main Street, and before he got to Holbrook Avenue you say these lights of this car on Main Htrcet
blinded you; he continued up Main Street at the same spr~ed f
A. Well, he might have slowed down. I just didn't notice
it.
Q. Well, you would have noticed it, wouldn't you 1 You
say you weren't talking to him; you would have noticed the
car slowing down, wouldn't you?
A. (Witness does not answer.)
Q. As a matter of fact, the car didn't slow down until it
struck Mr. Moss, did iU
A. Well, I don't know, sir.
page. 180 ~ Q. Mr. Thornton didn't blow his horn?
A. No, sir.
. Q. He kept along on the same course until he struck Mr.
Moss?
A. Well, he was going slow, apparently.
Q. He didn't turn to the right, didn't turn to the left-went
straight ahead until he struck Mr. Moss Y
A. Yes, sir.
Q. I believe you say that Mr. Moss was center-ways between
Holbrook Street and Holbrook A venue when he was hit?
A. Yes, sir.
Q. And you also said that when he was picked up you saw
the blood spots, and the blood spots were a little bit closer
to Holbrook Street than the place where you hit Mr. Mos~!
A. Yes, sir.
.
Q. You say your car only went its length before it stopped?
.A. Yes, sir.
Q. And when it stopped, where was Mr. Moss' body:
.A. Well, I didn't get out of the car.
Q. Well, did you see his body lying there Y
A. No, sir, I didn't look.
Q. You didn't look. Well, what made you look after he
was moved?
A. ·wen, I just did. I don't know what made me look.
Q. Did you move over under the driver's wheel to look!
A. Yes, sir.
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Q. And you saw blood spots!
A. Yes, sir.
Q. Did you .s~e the yellow line t
page 181} A. Yes, sir.
Q.. How clo-se were the blood spots to that yellow line!
A. It was almost on it.
Q. Almost on iU
A. Yes, sir.
_
_ _
Q. And did you notice where that yellow line was with 1·eference to the A. & P. Store-you know where the A.&, P. Store
is on Main Street 7
A. Yes, sir.
_
Q. Now was that yellow line immediately, opp_osite the A. &
P. Store?
A. The yellow line was middle-way of the street.
_
Q. You mean midway Holb!-0ok 4-v~n.Jie- __-and Holbrook
Street-you mean middle-way on Main Street between Holbrook Avenue and Holbrook Street.; is that=what you mean.,
where the yellow line was?
A. I don't know what you mean.
.
Q. We have got a map that is ve,:y clear.; suppose you com~
down here. Here is the A. & P. Store; here is t)le College
Sweet Shop; here is Holbrook Avenue, and here is Holbrook
Street. You were coming west!
.A. Yes, sir.
Q. Now I asked you with reference to the position of M:afo.
, Street and also with reference to Holbrook Avenue and Holbrook Street?
.
.
.
A. Right through there.
Q. But the line along Main Street is not a c_ontinuous line;
there are three vellow lines. Which was the one on which
' you saw the blood spots'
A. Right here.
Q. Where it is shown on the map. Then that yellow line
is right opposite the A. & P. Store f
A. It wasn't up that far.
page 182 ~ Q. Do you say it was on the last yellow line,
or one of the other·s-if you think it wasu 't up
that far, was it the middle yellow line, or which -one t
A. It must have been the middle one; it wasn't in front of
the A. & P. Store.
Q. Then you say, definitely ancl positively, that the blood
spots were not in front of the A. & P. Store; is that righU
A .. _Yes., sir.

lJO

Supreme Court of Ap~eals· of Virginia

Mabel Watson ..
:Mr. Sanford: I didn't recall that Mr. Peirce testified that
those were ma1·ks, except what he made.
The Court:: ·I. really don't know whethe1· there is a line
showing the ·center of Main Street all the way up or not. I
don't know what the witnesses meant to say about it. It confused me here ·this morning.
Q. You say that Mr. Thornton's car was proceeding up
the middle of his half of the street at the time he struck l\fr..
Moss?
A. Yes ..
Q. In other words, there was practically the same <listanee
from the left of his car to the center line of Main Street as
there was from the right of the car to the curb line, going the
way you were going,-that is what you say¥
·
A. Yes, sir.
Q. When your car hit Mr. Moss, which way did it knock

him!
A. Well, I didn't see him until they picked him up, and when
they picked him up-after they picked him up, the way he was
laying, his feet was towards Schoolfield.
Q. Then you didn't see Mr. Moss at any time m1til he was
picked upf
A. I saw him before he was hit, but while he was laying in
the street, I didn't see him.
Q. Where was he in :Main Street when he was
page 183 ~ hiU
A. He was three feet, I would say, from the center line.
Q. Three feet from the center line of Main Street1 and
you say that light blinded you. When did you first sec himhow close were you to him 7
A. Well, we was right on him.
Q. How close f
A. Four-five feet.
Q. Didn't you say down in Police Court you were three or
four feet when you first saw him Y
.A. I don't remember.
Q. You don't remember that, but are you now suro you
weren't closer than five feet when you saw him!
A. No, sir, I don't think he was.
Q. But you don't remember whether you said that in Police
Court?
A. I don't think they asked me that.
Q. Was Mr. Moss thrown up on_ the hood of the car-did
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he come up on the car when you hit him 1
A. I don't know.
Q. Was there any sort of cloud of dust or anything interfering with your seeing where he went?
.
A. I don't reckon there was any dust.
Q. Any steam-were you looking right at him when you
hit him?
A. Yes, sir.
Q. He was a large man?
A. Yes, sir.
.
page 184 ~ Q. W1rnt happened when you hit Mm?
A. He was knocked down.
Q. What broke the spotlight on front of the car?
A. I don't know unless it was his hand or foot.
Q. Well, if his hand or foot or some part of his body came
up there, then he was thrown up on the car 7
A. I guess the part that hit it was.
Q. Did you say that his body was thrown forward or to the
left, or did you say f
A. I didn't say.
Q. _You didn't say; you don't know. I will ask you if you
didn't make these answers to questions asked you down in
the Police Court: Question-'' The street lights had gone
off?'' Answer-''The stop lig·hts were off.'' Question'' The street lamps were on f'' Answer-'' Yes''. Question-'' And you say you were not talking, and yet you did not see
this man until you were about four feet from him P' Answer-" About three"· Question-""'What was there to keep
you from seeing this man f '' Answer-'' Well, I don't knowjust didn't see him until we were rigl1t on him". QuestionWere you watching the road?" Answer-"Yes". Question-'' Do you know where he came from Y'' Answer-'' I
don't lmow-just standing in the street''. I ask you, did you
make those replies f
A. Yes, sir.
Q. You did, then?
A. Yes, sir.
Q. So you were in three feet of Mr. Moss when
page 185 ~ you saw him there in the street?
•
A. Yes, sir, we were right on him.
Q. And Mr. Thornton didn't apply his brakes until he
struck him?
A. No, sir, he clidn 't stop until he was hit.
Q. And you say the car proceeded the car's length after
he was struck?
1
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A. Yes, sir.
Q. Had the car been moved when you looked at the blood
_spots?
·
A. No, sir.
Q. Where were they with ref ere nee to the side of the
car-right off to the middle of the car, or at one of the ends¥
A. Kinda at the back end.
Q. Kinda at the back end T
A. Yes, sir.

•

•

•

•

JULIAN THORNTON,
called as a witness on his own behalf, and being first duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Sanford:
, Q. You are Julian Thornton, I believe?
A. Yes, sir. ·
Q. Where do you live, Julian?
A. Live on Stokes Street, 854.
Q. Were you driving the car that struck Mr. Moss on the
night of December 31?
A. Yes, sir.
Q. Where had you been, Julian 1
A. We had been downtown, and were headed
page 186 ~ back to Schoolfield.
Q. ·who was with you 7
.
A. Mable Watson.
Q. Is she the young lady who just testified f
A. Yes, sir.
·
Q. Speak loud now, so all these gentlemen can hear you~
Now as yon approached the intersection of Holbrook Avenue and Main Street, did you notice whether the traffic signal
was on or not Y
A. It was off.
Q. It was off Y
.A. Yes, sir.
Q. Where did you first see Mr. Moss?
.A. He was standing two or three feet from the center lin'=',
on my side.
·
Q. Two or three feet from the center line, on your sidef
A. Yes, sir..
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Q. How far were you from him, as far as the center line
was concerned,-how far was your car from the center line 1
A. My car was traveling about five or six feet from the center line, which would throw me .about tl1e c.enter part of my
lane.
Q. What did Mr. Moss do about the time you saw him, if
anything?
·
A. I just saw him in several feet, and just as I saw him,
he turned and stepped right in top of my fender.
Q. Did he step forward or backward?
A. Stepped backward.
Q. He stepped backward 7
A. Yes, sir.
·
·
Q. You say it was just about the same time you
page 187 } saw him that he stepped backward? ·
A. Yes, sir.
Q. If he had stayed where he was, would you have passed .
him in safety? ·
·
-,
· A. I would have cleared him in two or three feet, yes, sir..
Q. Did you notice any other car there?
A. No, sir, there wasn.,t any other car on my side.
Q. Was there a car approaching?
A. Yes, sir, there was a car approaching~
Q. Who was in that carY
. ·
A. The two colored men who testified this· morning.
Q. You say Mr. Moss struck up on top o:1:- your fended
A. Yes, sir.
-.
Q. What course did his body travel after that-did it·-strike
any other portion of your car Y
A. Yes, sir, apparently his hip hit the front fender-the.
top of ~t-and he rolled up against the post of the left side
of the windshield.
Q. Rolled up against the windshield post on the left side t
A. Yes, sir, denting the hood.
Q. What else did he do?
A. Dent the spotlight.
·
Q. Then did he fall straigl1t down to the ground?
A. He fell forward and to tl1e left, toward the center lin~
Q. Fell forward, and away from you?
·
A. Yes, sir.
Q.. When you brought your car to a stop, ho": iar did it
travel :from tl1e point where it liit him, in your opinion?
A. I traveled about the length of the car. His
page 188} head was about at my rear wheels.
Q. His head was at your rear wheels t
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A. Yes, sir.
Q. In what position was his body in the street when you got
out of your c~r-t· _
A. His feet were nearer my ca.r-uuder my rear left-hand
·
fender.
Q. And wl1ere was his head Y
A. His head was right on the center line.
Q. How far was your car from the cente1· line right at that
moment?
A. It was about five feet ..
Q. About five feet 6l
A. Yes, sir.
Q. Have you got any idea how tall Mr. Moss was!
A. He is about five and a half feet or more.
Q. Was he a small or big man Y
A. A right large man-near two hundred pounds, I wus told ..
Q. How fast were you traveling, Julian, at the time you
saw Mr. Mossf
A. About twenty miles an hour.
Q. Yon say you stopped in the length of your car Y
A. Yes, sir.
Q. Now with reference to the two intersections, Holbrook
A venue and Main Street and Holbrook Street and Main, where
was l\fr. :M:oss f
A. He was standing about midway between the two intersections.
Q. When he was struck, did it knock him down the street 1
A. Yes, sir, just a short distance.
Q. Come over here to the map. Now you notice on this map
Holbrook Avenue, and then as yon go west, you come to Holbrook Street; now with reference to this intersection and that
intersection, point out in this space where it was
page 189 ~ Mr. l\foss was standing at the time you saw him.
.
.A. Well, he was about middle-way, standing,
when he was struck.
Q. You say he w·as about micldle-way·f
.A. Yes, sir, about middle-way of Holbrook Street and Holbrook .Avenue.
Q. Now, assuming that these broken lines here show the
center of the street, marked in yellow, point out to us where
Mr. Moss was standing, with reference to the center line, when
you first saw him.
A. About right there is where he was standing when I first
saw him.
Q. Just put an "X" tlrnre.

Now at that time, when yo1J.
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first saw him, put an "X" to show us the approximate position of your car.
A. Well, I don't know how to measure it, but it was just
a matter of several feet-three or four. I had passed Holbrook Avenue. There. (Makes mark.)
Q. Now you say you have made a mark showing the distance about where your car wast
A. Yes.
Q. And I believe you have said you were about five or six
feet from the center line of the street. Now tell us; after the
· accident, approximately where did your car come to a stop?
A. When I stopped my car, it was right along here.
Q. You mean where·
A. Right along about that sidewalk of Holbrook Street.
Q. You say you stopped down here, and the front of your
car was about even with the sidewalk of Holbrook Street; is
that righU
A. Yes, sir.
Q. If it had been extended across the street-is that what
you are trying to tell us T
A. Yes, sir.
Q. And after Mr. Moss was picked up, you drove
page 190 ~ on around into Holbrook Street and parked t
A. Yes, sir.
Q. Now did you notice the car driven by Sam Thompson f
A. Yes, sir.
Q. Did it stop there on the street "1
A. Yes, sir, it stopped practically at the same time I did.
He was getting out of his car at the same time I was getting
out.
Q. How close was his car to Mr. Moss' body?
A. Well, he was lots nearer his body than I was. H_e was
traveling lots nearer the center line than I was, on account
of the car parked on the street.
Q. Now as you were approaching the place where Mr. Moss
was struck, were you looking ahead, or howf
·
A. Straight ahead.
Q. Was there any obstruction on your windshield f
A. No, sir.
Q. Was your windshield clear 1
A. Yes, sir.
Q.
ere your lights burning¥
A. Yes, sir.
Q. Were your lights in good condition f
A. Yes, sir.

,v
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Q. How do you account for the fact that you didn't see
Mr. Moss before you did?
A. \Yell. that car coming on the opposite side
page 191 ~ of the street, coming· towards me, evidently his
lights-I couldn't see a thing-just blinded me
in that second.
Q. His lights blinded you for the second that you otherwise would have seen Mr. Moss?
A. Yes, sir, that is rig·ht.
. Q. I believe you stated that if Mr. Moss had remained in
the position he was in, that you would not have hit him?
A. No, sir.
Q. \Vould he have been hit by the other cart
A. No, sir, not if he l1ad stood where he was.
Q. WeU, tell us about the other car, whether it approached
· him about the same time vou did or not.
A. Yes, sir, it did. We both stopped there just as the impact occurred, and bis rear wheels stopped with my rear
wheels.
Q. In other words, when you stopped, the rear wheels of
your car and the rear wheels of his car were practically opposite each other, on different sides of the street?
A. Yes, sir.
.
Q. You say he was running very much closer to the center
of the street than you were?
A. Y~s, sir.
Q. Do you know what made Mr. :Moss step back?
A. Apparently he saw this car coming· in the opposite direction, and apparently stepped out of the way of it. He
didn't see me at all.
page 192 ~ Q. You say the .first part of him that struck
your car was on top of your left front fender?
A. Yes, sir.
0. How do you account for the left front headlight being
broken out¥
.A. Aµparently his leg- or hand hit it.
Q. vVas any part of the front part of your car clamagedf
A. No, sir.
Q. Nothing bent or damaged f
A. No~hing· but that J1eadlig-ht.
Q. Did it do anything- to the headlight except break the
glass1
A. No, sir.
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Q. Was anything- done to that headlig:q.t-anything done
at alU
A .. Yes, sir., several da.ys later I had the glass replaced
.at Wyatt-Chevrolet.
Q.. You had the gfass replaced t
A. Yes,- sir.
Q. And that was ahsolutely all you had done to iU
A. Yes, .sir.
Q. Is this a picture of your: car Y
A.. Ye·s, sir.
Q. Were you present when that picture was taken t
A. Yes, sir..
Q. Is that the same -condition it was in, immediately after
the accident f
A. With the exception of the broken glass· and the spotlig·ht
up there being bent.
,
Q. Well, the spotlight. up there still shows itself to be bent;
was that the· condition it was in 7
A.. Yes, -sir..
pag·e 193} Q. Then you sa;y, with the exception of the
broken glass, it is absolutely the picture of your;
ear as it was immediately after the accident?
·
A. Yes, sir.
Q. You say that you were traveling ahout wl1at speed., Mr..
Thornton!
A. About twenty miles an. bour..
Q. About twentv miles an hourf
A. Ye~, sir.
.,
Q. How do you arrive at tbat?
A. Well, I ha;ve been driving about ten years.. I can
usually judge a low speed ea~Hy.
Q. Where do you work: Juhan!
A. Riverside Cotton :M:ills.
'Q. What department?
A. Work in the machine shop.
Q. In the machine shop 1
A. Yes, Rir.
Q. How old a.re you f
A. Twenty-seven.
Q. Twenty-seven years old. Immediately before the accident, or at the time of tbe accident, was there ·anything· to
divert your attention or cause you to look off, or anything
of the kindY
.A.. No., :sir..
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Q. ·were yon talking to Miss Watson Y
A. No, sir.
Q. Are you sure you weren't talking at that particular
time!
A. No, sir, I wasn't talking.
page 194 ~ Q. Now Mr. Rarber, a police officer, testified
that you, while in a car with him, coming down
to police headquarters after you were a·rrested, made some
statement as to how the accident occurred; do you recall
making any statement to :Mr. Barber about how the accident
occurred?
A. No, sir, I don't. I gave my report to l\fr. Brown.
Q. Yon gave your rPport of the accident to l\f r. Brown °l
A. Yes, sir.
Q. And yon don't recall that you had any conversation at
all with Mr. Barber about how it happened T
A. No. sir.
CROSS EXAMINATION.
By Mr. Talbott:Q. Mr. Thornton, as I understand you, t.his thing Ilappened
about twenty minutes past ten, at night?
·
A. No, sir, it was a little later than that.
Q. Wnat time w·ould you say f
.A.. The report come in at a quarter of eleven.
Q. It J1a.ppened somew11ere between n quarter past ten and
a quarter of eleven f
A. .Yes, sir.
Q. It was an absolutely clear nigM f
.A.. yes, sir.
Q. No £og or rain or sleet?
.A.. No.
Q. You were driving a car in good mechanical condition?
.A. Yes, sir.
~
Q. Good lights-:-goocl brakes f
A. Yes, sir.
Q. No obst.ruction on the windsbie ld?
. A. No, sir.
page 195 ~ Q. And tMs tl1ing happened between two arc
lights-one at Holbrook and one at Mrs. Pri.tchett's 1
A. Yes. sir.
0 ..Tnst about as li~·ht as dav Y

A. N·o.

·-
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Q. Wasn't it just about as light as day, with two arc lights
about close enough to spit on them f
A. I wouldn't think so; you can't spit that far.
Q. There were two arc lights right close to where it happened, and you were driving certainly not over twenty miles
an hour; is that right?
A. Yes, sir.
Q. You had been clowntown with Miss
atson, and were
taking her home¥
A. Yes. sir.
Q. Is she a very good friend of yours f
A. Yes. sir.
Q. You have been going to see her for some time 1
J,.
A. Yes. sir.
Q. How long?
A. About a year.
.
Q. Do you see her very often?
A. Just on the week-end. She works on the second shift.
Q. Every week-end yon have a date. Coming up tbe street,
you say you weren't talking Y
A. No, sir.
pag·e 196 ~ Q. You were perfectly silent?
A. ·wen, see, it was this way. We bad been
down the street, parked about an hour, waiting for the New
Year to come in, and sl1e decided to go on home-wouldn't
wait for the New Yea.r-I had to go to work next morning.
We were about talked out.
Q. Are you quite sure )7011 didn't. have anything to say to
her. coming on up the street?
A. Yes. sir.
Q. When was the last time you had anvthing to say?
A. Down there where we were parked.
·
Q. Just drove up the street in complete silence f
A. YeR. Rir.
Q. You were looking straight a]1ead?
A. YeR. Rir.
0. H::id your eyes square on the road?
A. Yes. sir.
Q. Do you know where. Mr. :Moss came from?
A. No, sir.
Q. Do you know when he left the sidewa1k?
A. No. sir.
Q. Do you know wliet.l1er ]ie came from the A. & P. Store
or Mrs. Pritchett 1s f
.A.. "'\Vben I saw him~ he was standing.

,v

140

Supreme Court of Appeals of Virginia

Julian Thornton.
Q. ·when you came up Main Street hill and straightened.
up, you were looking straight ahead?
A. Yes, sir.
Q. Huf you never saw him leave the sidewalkf
, A. No, sir.
page 197 ~ Q. And the first time you saw Mr. Moss, you
were right on top of him Y
A. Yes, sir.
Q. I don't want to go too deeply in this record, but you
did testify down in Police Court?
A. Yes, sir.
Q. You sat in a witness box similar to this one?
A. Yes, sir.
Q. Didn't you testify down there that he wasn't much further away from you than the front of that witness box 1
A. Yes, I told the attorney that, and he said that was
very close, and I said it wasn't more than three or four
feet.
Q. You were sitting in a witness box just like that, and
you said he wasn't much further awav from vou than the
front of that witness box?
.,
·
A. I told the attorney, when he questioned me, it was just
a. little bit further-three or four feet in front of me.
Q. That probably woukln 't be. any further than from where
you are sitting· to the edge of that rail; is that light?
A. Yes, sir.
Q. You g·ot that close to him before you saw him f
A. Absolutely.
Q. When you drove up the street, you had no idea of anybody being at that point?
A. Not at that point..
Q. Or any other point?
A. No.
Q. If you had had any such idea, you would have turned
to -the right Y
A. No, sir.
. page 198 ~ Q. You wouldn't?
A. N alf:urally, if I had known he was there, I
would have tried to avoid hlm .
.Q. You came up t]iat rlose-I say, if you had known there
waR a man out in the street, yon would ·lmve turned to the
rhrht to avoid t.he possibility of hitting; llim 7
A. There W9Sn't any possibility, if he had stayed where
be waR. I would have cleared llim two feet.
Q. YOU came up to l1im as close to you as that is f
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A~ Three or four feet.
Q. What happened thenf
A. Just as I saw the man, he turned a.nd stepped right into
my left front fender.
Q.. Well, it wasn't as much a·s a second £rom the time you
saw him before the collision occurred f
A.. It wa:sn 't tbat much.
Q. Befo1:'e you could think, almost?
A .. Yes. sir.
Q. And you never had wny idea of a~ybody being· in the
street at all?
A. No. sir.
Q. Mr. Thornton, do you think vou could tell° what he did
in that split-second, and tell how many feet YQU were, A. I c..an, simply because when I got out_ o( my car, it was
five or six feet then, and I noticed the man was three foot of
the line, and I noticed where his head was and where his
feet was, amd moved him on the. sidewalk, ~nt of the way of
traffic, and moved mv carQ. Mr. Thornton, that was after the· thing happened!
A.. Sure. it wa~.
page r99} Q. The thing·· happened 'that quick (snapping
fingers )-and yo11 tell the jury. you ·made all those ·
observations and stopped your carA. No, I did it insta11tly. The car stopped in the length
of it. The man's head was approximately at the back wheel
of my automobile, and we got out of the car-this colored
f'ellow and I-and moved him out on the sidewalk, and. then
I moved my car on Holbrook Street.
Q. But all these detailed observations as to the position
11e was in, what. l1e did, what everybody else did,-you didn't
form those in tliat split-second; you did that after it happened?
A. I saw the man three foot from the center, on my side.
I was driving· about five foot from t11e center, about the middle of my lane. ·
Q. You are able to tell the jury that in that split-second
when he loomed up in front of you, you could tell how far
·he wai:; from tlie center line- ·
A. I say approximately two or tl1rce feet from tl1e center
line.
Q. All these ol1serva.tions tliat you are giving the jury the
benefit of,-did you get those after the accident happened,
or did you form those conclusions in t]1e split-second tbat it
happened?
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.A. \Vell, I was already traveling :five or six feet from the
center line, in the middle of my lane, and wasn't no conclusions about it.
Q. You didn't blow your horn Y
A. No.-··
Q. You didn't slow up t
A. No.
Q. You didn't put. on brakes f
A. Not until I saw the man.
Q. If you had seen him, would you have blown your horn t
A. Well, if the man had stayed where he was, as close ae
I was, it wasn't necessary.
page 200 ~
Q. If you had seen him out there, would you Y
A. Yes, sir, certainly.
Q. If you had seen him out there, would you have turned
to the right?
A. If it had been far enough away.
Q. If you had seen him out there far enough away, you
would have turned to the l'ight Y
·
A. If I waisn 't blinded by the lig·ht..
Q. You had plenty of room to turn t
A. Yes, sir.
Q. There wasu 't any car parked over there to keep you
from getting close to the curb Y
A. No, sir.
Q. And of course, if you had seen him before then, you
would have slowed dovm-pnt on brakes?
A. Yes, sir.
Q. And the reason you didn't, was that yon didn't see him
until you were within several feet of bim Y
A. I didn't see him until I was in seve1·al feet.
Q. And you tell the jury the reason you didn't do any of
those thirig-s was that you didn !'t see llim-you were blinded¥
A. I didn't see him; I was blinded.
Q. Yon were blindedA. Just for a second.
Q. Can you tell the jury why you didn't see him leave the
sidewalk!
A. I don't know whe.re l1e came from.
page 201 ~ Q.
ere you blinded when yon came up Main
Street hill?
A. No. sir.
Q. ·were you blinded at Mrs. Dibrell's, when yon crossed
Holbrook Avenue f
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A. I was blinded just as I g·ot to Hilbrook Avenue; this
other car was traveling just about the service station.
Q. You were blinded before you got to Holbrook Avenue?
A. Yes, sir.
Q. You just traveled' along, blind to what was in front of
yout
A. Well, I didn't expect anything.
Q. You were blind before you got to Holbrook Avenue!
.A.. Yes, sir.
·
Q. You knew you were crossing Holbrook Avenue?
· .A.. Yes, sir.
Q. You knew you couldn't see anything?
A. I was going· slowly. If anything popped up on top of
me, I couldn't help it any.
Q. You were just going, blind, through that intersection 7
.A. No, I had passed that intersection.
Q. Didn't you just say you were blinded before you got
to Holbrook Avenue Y
A. Yes, sir.
Q. But you were just going, blind, through two intersections, knowing you couldn't see what was in front of you-was that vour idea?
A. Yes,.,sir.
Q. It never caused you any concern at all that you were
going where people arc supposed to cross, and you couldn't
seeY
A. They are not supposed to cross at that place.
Q. They are not supposed to cross at Holbrook
page 202 ~ A:venue?
A. Yes, at Holbrook Avenue.
Q. It didn't cause you any concern to be driving through
the intersection there when vou were blinded and couldn't
see what was in front of vou t
A. Well, I was blinded for just a split-second.
Q. \Vell, you just said it blinded you before you got to Holbrook Avenue.
A. Well, how many feet do you travel in a second or a minute?
Q. I am not asking you that: I asked you if it occurred to
you t]iat there was any danger in driving through two intersections, where people crossed, when you were blinded and
yon couldn't see wl1at. was in front of vou ¥
A. No, sir, it did not at the· time.
"
Q. Did you have any sensation of being blinded-did it impress that on you?
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A. It was so sudden, I just come over the hillQ. You said you ,vere blinded; is that something you have
thought of since that, to explain it, or did you have a definite
sensation of being blinded at the time Y
A. No, sir, I was blinded at the time.
Q. It was a definite sensation?
A. Yes, sir.
Q. You never mentioned it to anybody until this got in
court?
A. Yes, sir.
Q. Didn't you make a statement to Police Officer Barber
that you were talking to your girl and never saw :Mr. Moss
until you hit him 7
A. No, sir.
.
Q. Did you make a statement in the presence of Mrs.
Downes, after this thing happened, that you never saw Mr.
Moss_ until you were right on him f
page 203 ~ A. I don't know whether I said that, or that I
didn't see him until I was in several feet.
Q. Didn't you tell her that you were talking to your girl
and never saw him until you were right on him-you never
told her anything about-- being blinded T
'
A. No, sir.
Q. That seems to bet.he main thing· now; how does it hap
pen that you never explained that to her f
- A. I was so nervous that night, and worked up.
Q. Didn't you, in the presence of 1\frs. Estes, wl10 runs a
boai·ding house, some time later say that you ever saw l\fr.
l\frn~s until you were right on him f
4

Mr. Sanford: He still savs that .
. The Court: I· don't get the purpose of that. The man
has avowed tI1at, right out of his own mouth.
Mr. Talbott: I just want to. make it clear that on three
occasiorn~ he made the statement. that Mr. Moss appeared
out of nowl1ere, and he was talking to his girl and didn't
see him until he struck him, and on neither of the three oc~
casions did he say he was blinded by lig·hts.
0. Didn't you say, in the presence of l\Irs. Estes 1-explain
it t.o her that you didn't. see Mm until you were riglit on
him?

.A. Didn't see llim until I was several feet awav from him.
Q. y OU never said anything to Mrs. Estes about being
blindedf
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.A.. No, sir..
.
Q. You never told the police officer~ Mrs. Downes., or Mrs.
Estes about being blinded by lights?
page 204} A. I told Mr. Brown, if I am not mistaken,
that I dicln 't see the man until I was in severa]
feet of him.
. Q. y OU say you told Mr. Brown., if you are not mistaken;
you are not sure of that 7
A. No.
· Q. Yiou weren't blinded when you were at" the white house
there at Chambers Street-the old James· homeY
.A. No, sir.
·'
Q. You were looking straight ahead¥
.A. Yes, sir.
Q. Weren't talking f .
.A. No, sir.
Q. Never saw Mr. Moss along there?·
A.. No, sir.
Q. Never saw him at alU
A. N€ver saw him until I was right at him.
Q. There was nothing to i~pede your vision from the time
you left the James house until you g·ot to Holbrook Avenue f
A. Not except those lights.
·
. , Q. I understood that the lights didn't blind you untH you
~ot to Holbrook A.venue?
A .•Tust as I g·ot to Holbrook .A.venue.
Q. Still you didn't see Mr. Moss, along in there t
A. I did not.
Q. When Mr. Moss fell, which way did his head fall-to ..
,vards l\U. Vernon Church, or towards Holbrook Avem1e7··
A. His head fell right on the center line.
page 205} Q. Well, I mean was the head of his body to-ward Mt. Vernon Olmrch, or Holprook .Avenue?
A. Towards Holbrook Avenue.
··
O. And his feet extended the other way!
A. Just under the car, kinda bias, slanting of the street~
Q. Was he lying· up and down Main Street, or somewhat
across Main Street?
·
A. He was lying somewhat ac1·oss-not exactly straight
across-kinda at an angle.
Q. What kind of ang·lef
.A. Towards the car.
Q. Which car?
·
A. Towards my car. His head was lying on the center
line, and his feet was lnying under my car.
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Q. You say you stopped within a car's length f
A. Yes, E1ir.
·
Q. Aud Mr. Moss' head was extended towards the rear of
your cart . "
A. Yes,·sir.
Q, So h~ .was behind the front of your car when he fell-his head was behind the front end of ,vour car 1
A. Yes, his head foll over to my left, to the center line.
Q. But th~ front end of your car passed beyond the place
where his head was!
A. Yes, sir.
Q.. So if your car only traveled a car's length, l\Ir. 1Ioss'
head was very close to where he was stmck !
page 206 ~ A. I don't know about that. My back wheels
stopped right where his head was lying in the

street.
Q. And you traveled a.bottt a car's length from where he
was struckf
A. Yes.
Q. So bis head was lying about wllere I1e was strnckf
A. Well, naturally I traveled down the street.
Q. Yon traveled a car 1s length?
A. Yes.
Q. So if you traveled a car's length, his head was approximately where he was strncl{, then 1
A. Approximately.

RE-DIRECT EXAMINATION.

By Mr. San:ford:
Q. Mr. Thornton, I want to ask you about these bloodst.ains
in the street. Immediately after the accident occurred and
the man was moved, did yon notice some blood stains 7
A. Y e8, sir, I noticed some bloodstains.
O. How far were those blood stains below where you struck

hitn?

A. About the length of a man's body.
O.. About the length of a man's body?
.A.. Yes, sir.
Q. Now were those bloodstains Ioc.ated as far down towards
Holbrook S.treet as thev are shown here?
A. No. sir, not as far.
Q. Did you have occasion to come out. J1ere; to the intersection and step from t.11is line of Holbrook Street, back up the
· street?
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A. Yes, sir.
Q. To where those blood stains were 1
A. Yes, sir.
Q. How far was that1 .
.
A. It was between nine and eleven foot.
Q. Did you go out with mo, about two days 3itfer .the accident, and show me where the· blood stains were?
· A. Yes, sir, we went out there the second day after the
accident.
·
·
Q. Were the blood stains at that time shown on the street
as-low down as they are shown on Mr. Peirce's mapf
A. No, sir, not quite that far.
· .Q. Come over here and show us about where they were.
A. ("Witness goes to map.) Here is my ca.r; here is· where
I marked it on the print; here is where the man was standing. · The car ~topped here~ and· the man......,..
. . . , · ·:
· Q. Just tell us now where were the back wheels of your
car, in proportion to the street, at- the time you stopped af~
ter the accident.
· A. My back wheels were about four or five foot from the
center line, on ·my side, and the front wheels of my car were
ah<:mt· even ·with the sidewalk of Holbrook Street.
Q. Even with the sidewalk of Holbrook Street!
A. Yes, sir.
Q. How far below where you saw· Mr. Moss was his body
at the time you picked it up T·
A. His body was the car length where I stopped in.
Q. Below where he was hit?
A. YeR. sir, about six foot.
page 208 ~ Q. Now point out to us, in this area, approximately where· the blood stains were that you saw
there that. night, and also pointed· out a few days afterwards.
A. They measured 11 foot from the curbing of this street ,
-Holbrook Street. baC'k toward Holbrook Avenue.
·
n. Did vou notice t.lmt tires runnin.<1· over the mark bad
a tendencv to push it down towards Holbrook Street?
A. Yes." si1-, it. was fresh there.
0. The wheel-tracks goinrr over that mark. did you notice
afterwnnls. fl'oing bv t.here. t.hat the blood stains had moved,
a.pnm·Pntlv. further down tl1e street?
A. Y PS. sir. there was several of tl1em there.
0. Where cars lJad run tluoup;h it and moved it further
downi
A. Yes. sir.
page 207 ~
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RE-CROSS EXA:MINATION.
By l\tir. Talbott:
Q. I understand the substance of your testimony is that
Mr. Peirce, in making· that map and testifying as to the
blood spots, put them in the wrong place Y
A. Yes, sir.
Q. ·Do you notice any other errors or discrepancies you
would like to correct?
A. No, sir.
RE-RE-DIRECT EXAMINATION.
By Mr. Sanford:
·Q. You have explained that those blood marks that Mr.
Peirce saw ~ust. have been caused by tires picking it up and
putting it further down the street?
A. Yes, sir.
page 209 ~ Q. The marks he has got on the map were no_t
the first marks that were there, the day you and I
were there?
A. I don't think the· marks he had were there.
RE-RE-CROSS EXAMINATION.

By Mr. Talbott:
Q. So your idea is that ~ars, passing up and down the
street, moved the blood spots do'\\TJl?
A. Yes, sir, I think so.
Q. There is no possibility of their moving the other way Y
A. No, sir, because cars don't travel that way.
Q. I thought they were in the middle of the street:
A. They were.
Q. Then there· would be just as much chance of their moving up the street as down the street, wouldn ,t there?
. A. Yes, sir.
RE-RE-RE-DIRECT EXAMINATION.
By Mr. Sanford:
Q. Did you notice more blo~d spots there next day thm1
were there the night Mr. Moss was struck?
.
A. I didn't notice but one the night Mr. Moss was strnck,
and tllere werP. several next day.
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page 210 }

EUNICE H. DAVIS,
called as a witness on behalf of the defendant,·
and being first duly sworn, te~ti:fied as follows::

DIRECT EXAMINATION.
By Mr. Sanford::
Q. You a.re M:rs. Eunice H. Davis t
A.. Yes, sir..
Q.. I belie.ve you are a shorthand reporter; are you not t
A .. Yes, :sir.

Mr. Sanford: Do you all admit her qualifications f
Mr. Meade: Yes, sir.

a

Q. Mrs. Davis, did you take a record of proceeding before the Police Justice in the case of .Commonwealth v . ..Julian
Carroll Thornton?
A. Yes, sir.
.
Q. I wish you would examine this record and tell us whether
or not it is a transcript of the evidence taken in that proceeding.
A. It is.
Q. Will yon please turn to Page 18 of this record, a pOr·
tion of the testimony of Sam Thompson, and read to the
Jury that portion of the recorcl that I have underscored in
ink.
A. (Reads) Question-'<Rad he gotten near abou·t the middle of the street when vou saw him,.,' Answer-'' Hadn't
got quite to t11e middle 'line.,., Pag-e 22: ·Question-" And
at that time you say he was standing about two feet north
of the center of the street-that is, on the north side going
towards Schoolfield¥" . Answer-''He was standing with his
face to the A. & P. and his back to Holbrook Street." Page
23 : Question-·'' And be was a bout two feet from the center
of the street~hadn 't reachod the cent.er line?'' Answer" Hadn't. reached t]1e line." • iJlc * Question-"You wouldn't
say hP didn't step back?" Answer-"No. sir,
l'aQ'e 211 } I wouldn't say he didn't.'' Question-''You
wouldn't g·o on record either way?" Answer"'No, sir;''
Q. Now please refer to the testimonv of Eddie Poteat, and
,·e?rt the quest.ions and answers tba.t are underscored in ink,
beP"inn 11ur at. Pag_·e 26.
A. (Reads) Question-u-Where was he when be noticed
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'

Emiice H. Davis~
'he was going to get hiU" Answer-'•When I first saw him,
we was the distance of that wall from him, and the car meet...
ing us was praetically the same distance, and I told Sam
that man was· going to get hit, and about that time it happened. He seen he was going to get hit, and turned kinda
sideways.'' * * * Question-'' Did he move his feet at all!''
Answer-"Yes, sir, I imagine he did. I didn't see himmight have twisted his body.'' Question-'' At the time he
saw he was going to be hit, he turned sideways ; did he step
forward?" Answer--" I couldn't say." Questio~-'' Or
move backwards!" Answer-''! couldn't say. He might
have twisted his body; I couldn't say." Question-'' w· as be
knocked any distance when he was hiU'' Answer-" About
-maybe, I imagine about as far as from here to where that
fellow is sitting-wasn't far." This is from the cross ex-:
amination by Mr. Sanford, Page 27-(Reads) Question''Eddie, you say when you first saw l\fr. Moss standing in th~
street, you were about as far as from where you are sitting
to that wall Y'' Answer-'' Something like that.'' Question
-."Is that approxima.tely thirty feet!" Answer-"! don't
know how many feet that is.'' Qnestion-''Well, g-uessing·.
of course?'' Answer-'' Something like that. In other,.wordtd~
the front pa.rt of our car was about the alley that comes
from the filling station.'' Question-'' You were in front
of- the alley .. of· the Standard Filling Station 1'' Answer-" Yes, sir,. and at the time I seen the fellow driving the Chev-:
rolet, he was·a:t Holbrook Avenue." Question-"Let's get
that alley· straight-is that the alley this way?" Answer,' The alley t11is way." Question-'' Almost in
page 212} f1'ont of Holbrook Street?'' Answcr-'"Yes.'-'
Question-"'And at that time Mr. Moss was
standing almost in the center of the street ·between Holbrook
A.venue and Holbrook Street?" Answer-' 'When I :first saw
him, he was moving·." Question-"l\foving towards the College Sweet Shop f'' Answer-" Yes, sir." * * * Question-·
'' Tell us, when you first saw him, how far was he from the
center of the street-two or three feet¥'' Answer-'' I don't
know-I imagine in a step he would have been on the line.''
Quest.ion-'' A step would have put him on the line; and he
stopped at that t.imec?'' Answer-"Yes, sir." Question-'' And that would be something like two-and-a-half or three
feet f'' Answer--'' Something· like that.'' Question-'' And
was tllat the approximate position lw wns i11 when lie was
hiU" Answer-"Vlhen he was hit, he was turned sideways.,.
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Eunice H. Davis.

* * * Question-'' He was moving when you first saw him ancl
then stopped, and when be stopped, how far was he from the
center of the street!'' Answer-'' About a step.'' * * ,.,
Question-'' After this other car struck him, it threw him to
the left a little bit f '' Answer-·'' Kinda knocked him forwards.'' Question-'' And to the left?'' Answer-'' To tJ.ie
left.''
Q. Mrs. Davis, were the questions and answers you read
the questions that were propounded to the witnesses in tJ.ie
trial before the Police Justice f
A. Yes, sir.
Q. They were the questions that were propounded and the
answers P.iven i
A. Yes, sir.
page 213

~

CROSS EXAMINATION.

By Mr. Talbott:
Q. Mrs. Davis, there has been a great deal of reference
to this record here, in an offort to show that Sam Thompson
made a conflicting statement in the Police Court regarding
wl1ether or not l\fr. Moss stepped backward before he was
· hit. I would like to ask you, please, to read a portion of
vour record which l\fr. 'Sanford did not ask vou to read.
R.efer to the last part of the testimony of Sam "'Thompsonthe final point brought out by the Commonwealth's .A.ttorne),
as to whether or not Mr. l\loss stepped backwards 1 and please
read that statement to the jury that he made .in Police Court.
1\f.r. Sanford: I don't have any objection to his using
the record-if he desires to do it for corroboration, and the
Court allows him to do that, I will just introduce the whole
record.
Mr. Talbott: Mr. Sanford bus introduced the record for
the purpose of contradicting Sam Thompson. I want to introduce that for the purpose of showing· that he testified
0
exactly the same thing in Police Court that he testified to
here.
The Court:
ell, the truth of the matter is, gentlemen,
that there a.re shaclin2"s in a witness' testimony. You are
pretty near in positioiI of p;oing- into the entire ·record-you
always g·ct. into that position. ·what a witness says at one
point may be explained at another, and I have some doubt
as to the advisability of g·oing into it at all on that account.

,v
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•

7

•

Eunice H. Davis.
Read the whole page, Mrs. Davis, from the beginning of th9
re-direct examination on.
Objection by l\fr. Sanford. Overruled. Exception.
Mr. Meade : I would like for the record to show that she
was reading· from the direct and ~cross examination a while
ag·o, and that this is re-direct.
The ·Court : Let the record show that this is read from
the re-direct examination of the witness.
page 214

~

A. This is the re-direct examination of the
witness Sam Thompson, by Mr. Tate. (Reads)
Question-'' Sam, just a minute ago I asked you where he
was standing when you first saw him, and you srud he was
standing where?'' Answer-'' He was standing between Holbrook Street and Holbrook Avenue.'· Question-" And I
asked you if he moved from that position-'' Answer-"No,
sir. I said he turned sideways." Question-"Did his feet
move from the position they were in when you first saw
him?" Answer-"No, sir. When he seed the car was going to get him, he turned this way. (Illustrating).'' Question-'' Was he in that same spot¥'' Answer-" Yes, sir:
his feet didn't move-in that same spot."

Mr. Sanford: w·e would like to have the whole record
go in.
The Court: I am not going· to let any more in than is in
already.
·1\fr. Ranford: The reason I make that request, I allowed
these gentlemen to use the record in their examination of
Mr. Thornton and lVIiss "\Vatson--Overruled. Exception.
nefendant rests.

•
•

l. C. Thornton, v. Catherine M. Downes, Adm'x, etc.
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REBUTTAL:

H. S. PEIRCE,
recalled as a witness on behalf of the plaintiff, testified asfollows:

DIRECT EXAMINATION.
By Mr. Meade:
Q. Mr. Peirce, I failed to ask you to file this map as Exhibit Peirce I; will you do thaU
·
A. Yes.
Q. Along the center line of Ma_in Street, between Holbrook
Street and Holbrook Avenue, as shown on this map, you
have three distinct yellow lines. The question has arisen as
to whether you just made those dash lines for convenience
when, as a matter of fact, the line in the street was a continuous line. Will you tell the Court and jury whether or
not there is a continuous yellow line marking the centei; line
of Main Street ·f
A. They were dashed lines.
Q. And were they dashed lines when you went up there
two or three days after the collision to take your note~ on
the blood spots?
A. Yes, sir.
Q. So you have shown accurately on this map the way they
were shown on the street two or three davs after the accident f
A. Yes, sir.
·
· Q. Mr. Thornton seems to thinkMr. Aiken: We object to the form of that question.
The Court.: Just. ask him what you want.

Q. 1\fr. Thornton has testified tlmt those red blood marks
you have shown on your map are not in the position they

were actually in after tl1e accident-that they are closer to
the intersection of Holbrook Street and Main Street than
those spots were after the collision: will you tell the Court
A.nd iurv whether or not vou have aecuratelv shown those
blood soots as vou found them on Main Street ··with reference
to i:he intersection of Holbrool< Avenue and M:ain
·
nag"e 216 } and Holbrook Rtreet and ]\fain?
A. YeA, Air, I have sl1own them exactly as T
found t.hem.
0. Were you reouested to be particularly accurate in locating· those spots al tl1e time you went up there Y
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A. Yes, sir.
Q. And did you take your measurements then and there
and locate those blood spots in Main Street!
A. Yes, sir.
· Q. And have you correctly and accurately shown them on
your mapt
A. Yes, sir.
Q. When you first examined those blood spots in J\f ain
Street, were there any other blood spots in close proximity-A. No. sir.
Q. -To the ones that'you bave shownf
A. No, sir.
Q. Now, Mr. Peirce, will yon take your rule and lay it on
this curb line of Holbrook Street as it is extended into l\1aiu
Street, and tell the Court and jury whether the prolongation
of that curb line into Main Street is a straight line across
Main Street, or is it a diagonal line across Main Street?
A. It is a diagonal line.
Q. This morning when you determined the outside easterly boundary of the imaginary line there, or pedestrian
line, did you draw your line at right angles to the center
line of Main Street, or did you draw it diagona1Iy across from
Holbrook Street?
A. I drew it at right angles.
Q. If yon extend that curb line of Holbrook Street into
Main Street to the point where it intersects the center line
of l\fain Street-will yon place a mark there.
A. ("Witness marks.)
Q. After doing that, ·wiII you measure the dispage 217 ~ tance between that intersection of the prolon~:a-.
tion of the curb line of Holbrook Street-meas1ire
from that to the blood mark .
.A. "'\Vhich blood mark?
Q. The first blood mark-that is, the easterlv blood mark.
A. That is nine feet.
.,

CROSS EXAMINATION.

By Mr. Aiken:
Q. Then it is more distance than the width of the sidewalk
projected?
A. That is proj~cted along the diagonal line that it runs.
Q. It. would not be in it?
A. Yes, it would. If you nm it diagonally, it would.
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H. S. Peirce.
Q. I thought you said nine feet 1
A. Nine feet, yes, sir.

Q.
A.
Q.
A.

Isn't the projection 8.4 ¥
8.4.
Then it wouldn't be in it, would it¥
Part of it would.

l\tir. Meade: You say part of the blood spot would?
Witness: Yes, sir.
Mr. Meade: Your measurement was to the center of the
blood spot?
Witness: Yes, sir.

Q. It would be very little in it Y
A. It would be very little, yes, sir.
.
Q. Would those blood spots have a tendency to spread when
fresh, by automobiles rnnning over it¥
A. I have seen them do it.
page 218 } Q. Any liquid will do it 1
A. Yes, sir.
.
Q. About those dashes, are they continuous-I dou 't mean
are the lines solid, but are the dashes continuous, up and
down the street?
·
A. You mean all the way up and down here?
Q. Yes.
A. Yes, sir. It is eig·ht feet solid and then skips.
Q. Skips how much?
A. Eight feet.
RE-DIRECT EXAMINATION.

By Mr. Meade:
Q. Did you see any signs of those blood spots spread iu,i;
when you examined them?
A. The only thing I noticed, this first blood spot was spattered, and that second one wasn't. The blood spot to the
east was spattered somewhat, the way I have shown it on this
,
little sketch.
Q. Will you file this little sketch as Peirce Exhibit II?
A. Yes, sir.
Q. As I understand, that is drawn to a larger scale-A. Yes, sir.
.
Q. -Showing that yellow line with the two blood spots on
it7
A. Yes, sir.
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H. S. Peirce.
Q. Now, Mr. Peirce, measuring from the point of the intersection of the curb line of Holbrook Street, along the
course of Holbrook Street to Main Street center line, you
say that distance is nine feet 1
A. To the center line of the blood spot.
Q. And you say a part of the blood spot is within the 8.4
feet!
.A. Yes, sir.
page 219 ~ Q. Well, what is the distance between the point
where the imaginary line would run through the
blood spot and" the easterly end of the blood spot-only a few
inches, isn't it!
A. Yes, sir.
RE-CROSS EXAMINATION.
By Mr: Aiken:
Q. Mr. Peirce, you say you don't know just which day it
was you went up there?
A. No, sir; it was two or three days after the accident.
Q. You think it was after M:r. Moss' death?
A. I am not positive. Mr. Meade and I went by there one
morning· and we looked at them, and then I went right back
and measured them, but I can't say exactly what day it waR.
Q. Suppose we assume that Mr. Moss died on January 3,
what day would you say you went there?
A. I think it possibly was that day; I am not certain.
RE-RE-DIRECT EXAMINATION.
By 1\fr. Meade:
Q. Had those spots been washed out when you got the balance of the information, following the snow1
A. Yes, sir.

Mr. Meade: We are through, Mr. Sanford.
Mr. Sanford: So are we.
e would like to make a motion, if the Court please.

,v

(Jury cautioned by the Court, and excused until the following morning· at 10 o'clock.)

J.-c. Thornton, v. Catherine M. Downes, Adm'x, etc.
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(In chambers.)

Mr. Aiken: vVe make a motion to strike tlie evidence of
the plaintiff on two grounds : One., that the evidence fails
to show any primary negligence on the part of the defend~
ant that was the proximate -cause of this collision; and the
second gTouud is that the evidence, we think, shows by uncontradicted testimony that the intestate was guilty of contributory negligence.
( Argliment.)

The Court: The motion to strike out the evidence will he
overruled.
Mr. Aiken: vVe note an exception to the ruling of the
Court.

page 221}
OBJE,CTIONS

(February 13, 1940.)
~~D

EXCEPTIONS TO INSTRUCTIONS.

Mr. Aiken: Our objection to Instructimi I is that there
is no evidence in this record to show that Mr. Moss was erossing at a street intersection,-also the general objection that
the plaintiff is not entitled to anv instruction.
The Court: I don't think this Instruction I-a is properlyw·orded. It doesn't make sense.

(Arg'Ument by l\Ir. Talbott in support of Instruction I-a.)
Mr,. Aiken: Instruction 2-no objection, except the general
objection already stated.
Instruction 3-no obj.ection, except the general objection'
alreadv stated-that there is no evidence here to sustain a
verdict for the plaintiff; therefore the plaintiff is not entitled
to anv instruction.
Instruction 4--I don't think we object to No. 4, except the
general objection.
Instruction 5-we do object to No. 5. We don't think there
is any evidence here to sustain that instruction.
Mr: :Meade: Plaintiff by counsel excepts to the Court's ac-
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tion in refusing to grant Instruction 5, which sets forth the
last clear chance doctrine, upon the ground that there is
ample evidence to sustain proof that the plaintiff was standing still in or near the center of Main Street when def endaut 's
car was a considerable distance away-certainly as far away
as the mouth of Holbrook Avenue, and that there was nothing obstructing the view of the defendant from that pointthat is, the mouth of Holbrook A venue--until he struck E.
W. Moss, standing in a position of peril, awaiting another
car to proceed easterly past him; and the only re3:son advanced by the defendant for not seeing Moss was that he was
blinded by the other car's lights. As we understand the rule,
the defendant is liable, under tbe last clear chance doctrine,
not only for a failure to actually see Moss in a position of'
peril, but he is also liable, under this same docfrine, if he
fails to exercise ordinary care to see him in such perilous
position. We contend here that if the defendant did not see
Moss, it is a question for the jury to oecide
page 222 ~. whether, in the exercise of ordinary care, he could
have seen Mr. Moss in a position of peril. Therefore we say the case falls clearly within the doctrine laid rlo,vn
in' the case of Sawyer v. Blankenship.
l\fr. Aiken:· Instruction 6-no objection except the general
objection.
Instruction 7~we object to that on the ground that it is
cumulative, and already coyered in previous instructions.
1\fr. Sanford: Instruction 8-we object to the instrrirtion
in the form in which it is written, if your Honor please, because it seems to us that it would have to be set out that the
emergency was caused by our negligence. In this particular
caRe it seems that the colored man driving the other automobile may have deliberately driven close to Mr. Moss in order
to scare him,-and then the general objection that the plaintiff is not entitled to any instruction.
(.Argument of this instruction.)
(Intruction I-a offered by plaintiff in place of original Instruction I-a, previously offered.)

Mr. .Aiken: We object to Instruction I-a-the general objection, and the further objection that there is no evidence in
the record that Moss was crossing in the street intersection
lines.
we would like to except to the giving of all the instructions
we objected to-that is, to include all the instructions giv~n.
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Mr. Talbott: Instruction A-That instruction is hased ou
mere stepping· back-regardless of any previom~ situation, regardless of the situation confronting Mr. Moss there at the
time-that that was negligence as a matter of law. vVe do
not think that is correct. The instruction, if given, should be
amended to the effect defendant had no reasonable opportunity to avoid him by exercising ordinary care. We do not
think it is proper to say that the mere fact that a man steppC'd
back, in and of itself, is an act which bars his recovery.
Instruction B-Our objection to that instruction is that it
ignores the sudden emergency theory. ::More particularly, the
word "could" we object to, because it indicates
page 223 ~ that so long as there was a possibility of Moss
avoiding the accident by stepping closer to the
center of the street, and he failed to do it, he is barred from
recovery. We think the word ''could'' is misleading, and
that Moss should not be placed in the position of having this
recovery barred if it was a physical possibility, in the light
of the situation as it subsequently appears, for him to have
avoided the accident. The instruction ig·nores the doctrine
of the last clear chance and, as drawn, it is misleading in this
sense: It tells the jurv that if he could or should have
·stepped closer to the cmiter of the street and thereby avoided
the accident, etc., he was gui]ty of neg1igence. We think that
language tells the jury he could have avoided the accident
by stepping closer to the center of the street, whereas it is
a debatable question as to whether he could or not. W o
think the instruction should read, '' If you believe from the
evidence that he could have avoided the accident by stepping
closer, etc.''
Instruction C-Our objection to that is that it tells the
jury that if Moss walked or stood in front of the Thorntou
automobile in the street, that he was guilty of neg·lige:nce
as a matter of law. ·That is not a correct statement. He ·
could have walked or stood in the path of the car, under ccrt~in circumstanc~s in this case, and not been guilty of neghgence. It also ignores the doctrine of the last clear cl1ance.
(Instruction J withdrawn by defendant.)
:M:r. Talbott: vVe object to the giving of Instruction D
upon the ground that it unnecessarily emphasizes ground already covered in other instructions, and omits considemtion
of the last clear chance.
Instruction E-Our objection to Instruction E is tlmt it
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unnecessarily emphasizes and covers ground already covered in other instructions.
·
Instruction F-Our objection to Instruction F is that it
undertakes to apply the last clear chance doctrine to the defendant, which, under the law and under the facts, is not
proper in this case.
.
Instruction G-No objection to Instruction G.
Instruction H-Our objection to Instruction H is that it
is misleading and confusing to the jury, in that the language
of the instruction would lead the jury to assume that :Moss
was, in fact, between street intersections when he was hit,
when at least this is an issue of fact for the jury
page 224 ~ to determine. Furthermore, we say that under
·
the facts of this case, the question of what Thornton did or did not assume, is immaterial. By his own testimony, he has put himself in ~he position of not seeing Moss
until practically the instant of the collision, and for that reason, a question of what he could assume, under the law, does
not enter into the case.
Mr. Meade: "\Ve further object to Instruction H upon tbe
gTound that it should be predicated upon the statement that
if the jury believe from the evidence that Moss was crossing
Main Street between intersections, then there was no duty
to anticipate, etc.
Mr. Talbott: Instruction I-Our objection to Instruction
I is that it should not be given without a reasonably rlear
qualification of what is meant by the phrase, "right of way".
The jury should not be allowed to assume that the mere fact
that defendant could have had the right of way, under certain circumstances, that that did give him the right, under
the law, to drive into the intersection without reasonable
care.
Mr. Sanford: Vv e want to except to the action of the Court
· in refusing to give Instruction B, offered by the defendm11-,
as we think that the evidence in this case shows that the decedent, E. W. :Moss, was standing near the center of Main
Street, and according to the testimony of defendant's witnesses, in a position of comparative safety, and due to no fault
on the part of ~he defendant, he suddenly stepped towaed
or into the defendant's car, and as a result, he was knocked
down and injured, and as a result of the injury, he died. According to the evidence of the defendant and Miss Wat son,
the defendant's g·irl friend, but for the act of 1\fr. Moss in
stepping back into the path of his car, he would not have been
·
struck.
Mr. Talbott: Our objection to Instruction A, as .amended
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by the Court, is that it ignores the doctrine of the last clear ·
. chance. The same applies to Instruction C, as amended.
We except to the action of the Court in giving all of the
instructions for the defendant, upon the grounds heretofore
stated in· our objections.
We except to the action of the Court in refusing to give
the several instructions offered by the plaintiff, as offered,
upon the grounds that the instructi~ns, as offered, correetly
state the principles of law applicable under the facts of the
case.
page 225}

Teste:

HENRY C. LEIGH,
Judge Corporation Court of Danville.
A pl. 1st, 1940.

page 226}

I certify that the attached envelope ®ntains
the original exhibits filed in the suit of E. W.
:M:oss' Admx. c. t. a. v. Julian Carroll Thornton, which e..~nibits are listed as follows:
E.xhibit No. 1-Photograph of automobile.
Exhibit No. 2-Sketch drawn by Peirce, of scene of a·ccident.
Exhibit No. 3-Map filed as Peirce Exhibit No. 1.
The above named exhibits are herewith incorporated in the
record.
Apl. 4, 1940.
C. STU.ART WHEATLEY, Clerk..
page 227 } State of Virginia,
City of Danville, to-wit:
I, C. Stuart Wheatley, Clerk of the Corporation Court of
Danville, Virginia, do hereby certify that the foregoing is
a true transcript of so much of the record and judicial proceedings of said Court as I have been directed to copy in a
certain notice of motion to recover judgment, lately pending·
in said Court between Catherine M. Downes, Administratrix, c. t. a. of E.W. Moss, deceased., plaintiff, and Julian Carroll Thornton, defendant.
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And I further certify that the defendant has :filed with me
a written notice to the plaintiff of his intention to apply for
a transcript of said record, which notice has been duly accepted by Meade & Talbott, Attorneys for Catherine M.

Downes, Administratrix, c. t. a. of E. vV. 1\1:oss, deceased.
Given under my hand this 4th day of April, 1940.
C. ST.UART "WHEATLEY, Clerk ..

Clerk's Fee for Record $7.50.
A Copy-Teste:
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