IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4271
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Tuesday the
26th day of January, 1954.
NE,V YORK, PHILADELPHIA AND NORFOLK RAILROAD FERRY COMP ANY AND THE PENNSYLVANIA ~.AILROAD COMP ANY, Plaintiffs in Error,
against

COMMONWEALTH OF VIRGJ:NIA, EX REL. COUNTIES
OF NORTHAMPTON AND ACCOMACK, VIRGINIA;
THE EASTERN SHORE CIVIC ASSOCIATION, INC.;
THE CITY OF1 HAMPTON, VIRGINIA; THE NATIONAL ORGANIZATION OF :MASTERS, MATES
AND PILOTS OF AMERICA; THE BROTHER- -HOOD OF RAILWAY AND STEAMSHIP CLERKS,
FREIGHT-HANDLERS, EXPRESS- AND STATION
EMPLOYEES; THE BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN; AND .. THE
BROTHERHOOD OF RAILWAY TRAINMEN, Defendants in Error.
From the Circuit Court' of Northmupton County.·
Upon the petition of New York, Philadelphia and Norfolk
Railroad Ferry Company and The Pennsylvania Railroad
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Company a writ of error and supersedeas is awarded them to
an order rendered by the Circuit Court of Northampton
County on the 20th day of July, 1953, in a certain proceeding·
then therein depending wherein the Commonwealth of Virginia, at the relation of the Counties of Northampton and
Accomack, et al. were plaintiffs and the petitioners were defendants; upon the New York, Philadeclphia and Norfolk Railroad Ferry Company or some one for it, entering· into bond
with sufficient securitv before the clerk of the said Circuit
court in the penalty of four thousand dollars, with condition
as the law directs and The Pennsylvania Railroad Company
or some one for it, entering into bond with sufficient security
before the clerk of the said circuit court in the penalty of two
hundred seventy-five thousand dollars, with condition as the
law directs.

RECORD
Virginia:
In the Circuit Court of the County of Northampton.

Ex Parte: New York, Philadelphia & Norfolk Railroad
Ferry Company.
RULE TO SHo,v CAUSE.
On motion of the respondents, The Eastern Shore Civic Association, Inc., The Counties of Accomack and Northampton,
the City of Hampton, the National Organization of Masters,
~fates and Pilots of America, the Brotherhood of Railway &
Steamship Clerks, Freig·ht-handlers, Express & Station Employees, the Brotherhood of Locomotive Firemen & Enginemcn, and the Brotherhood of Railway Trainmen, by- counsel,
a rule issued against the petitioner, New York, Philadelphia
& Norfolk Railroad Ferry Company, and The Virginia Ferry
Corporation, and the New York, Philadelphia & Norfolk Railroad Company, and The Pennsylvania Railroad Company, to
appear in this Court at 10 A. M. on the 25th day of May, 1953,
and to show cause, if any they can, at the bar of this Court,
why they, their officers, and directors, should not be punished
for contempt for failure to obey the order of this Court, entered in this proceeding on the 25th day of February, 1953,
requiring and directing tl1e New York, Philadelphia & Norfolk
Railroad Ferry Company to continue its ferry service without
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interruption, from Cape Charles to Old Point Comfort, Norfolk and return, as existing on the ·25th day of February, 1953,
until the further order of this Court.
, .And the Court doth further ORDER, ADJUDGE and DECREE that the Clerk of this Court do forthwith issue a rule
against said New York, Philadelphia & Norfolk Railroad
Ferry Company, the New York, Philadelphia & Norfolk Railroad Company, The Pennsylvania Railroad Company, and
The Virginia Ferry Corporation, their officers and directors,
directing them to appear at the time and place aforesaid, to
show cause, if any then can, why they, and each of them,
sho~ld not be adjudged in contempt of this Court, and punished for their disobedience.
Enter this Order.
JEFF F. WALTER, Judge.
Mar. 27th, 1953.
-·-
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MOTION TO DISMISS.

T11e Pennsylvnnja. Railroad -Compnny, hy connsel, mmres tl1e
Court to dismiss tl1e rule to Show Cause filed agains.t it on
the motion of the Conn ties of Northampton and Accomack,
Vir!!inia, the Eastern Shore Civic Association, Inc., the City
of Hampton, Virginia, the National Organization of Masters,
Mates and Pilot8 of America, the· Brotherhood of Railway
mid Steamship Clerks, Freight-handlers, Express a.nd Station
Rmployecs, the Brotherhood of Locomotive Firemen and Enginemen, and the Brotherhood of Railway Trainmen, for alleged disobedience to tl1e order of February 25, 1953, entered
in these proceedings, on the following grounds:
1. The Pennsylvania Railroad Company was not a party to
the proceeding in which the order of February 25, 1953, was
entered, an<l is, therefore, 11ot bound by the order entered
therein.
2. The order of Febrnal'~" 25, 1.953, was directed to the New
York, Philadelphia and Norfolk Railr9nd Ferry Company,
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and not to The Penn~ylvania Railroad Company, and therefore, The Pe.nnsylvania Railroad Company cannot be held in
contempt of said order.
3. The proceeding in which the ordei· of February 25, 1953
was entered requiring the New York, Philadelphia and Norfolk Railroad Ferry Company to continue service, was law
action, and the Court properly refused to grant an injunction
at the request of counsel for the City of Hampton, Virginia,
as such an order could be entered only in a court of equity.
4. The order of February 25, 1953, requiring the New York,
Philadelphia and Norfolk Railroad Ferry Company to continue its service, was tantamount and in substance, an injunction order, without requiring· a bond to protect the Ferry Compan,y aga.iust whom said orde1· was is~mecl. A
page 6 ~ .mandatory requirement of the laws of Virginia provide that no injunction order may be issued without
requiring a bond for the defendant's protection.
5. The Pennsylvania Railroad Company did no act to prevent the New York, Philadelphia and Norfolk Railroad Ferry
Company from complying with the order of February 25,

a

.

1953.

6. The order entered by the Court on February 25, 195:3,
requiring the New York, Philadelphia and Norfolk Railroad
Ferry Company to continue ferry service without interruption, was impossible of performance.
The Pennsylvania Railroad Company, therefore, respcctfi1lly requests this Honorable Court to enter aii o.rcler dismissing the rule to Show Cause filed against it.
Respectfully submitted,

THE PENNSYLVANIA RAILROAD
COMPANY
By BENJ. W. MEARS, Attorney.

BENJ. W. MEARS,
C. A. TURNER, JR.,
BENJ. W. MEARS, JR.,
Eastville, Virginia.
CERTIFICATE.
This is to certify that a copy of the foregoing :Motion to
Dismiss, was on the 27th day of April, 1953, mailed to Charles
M:. Lankford, Jr., Exmore, Va., .Baxley T. Tankard, Eastville,
Va., and B. Drumond Ayres, Accomac, Va., counsel of record
for the Counties of Northampton and Accomack, Virginia, and
the Eastern Shore Civic Association, Inc.; to E. Sclater Mon-
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tague, Citizens National Bank Building, Hampton, Va., .
counsel of record for the City of Hampton, :Virginia; and to
Richard R. Lyman, ·741 Nicholas Building, Toledo 4, Ohio,
counsel of record for the National Organization of
page 7 ~ Masters, Mates and Pilots of America, the Brotherhood of Railway and Steamship Clerks, Freight
Handlers, Express and Station Employees, the Brotherhood
of Locomotive Firemen & Enginemen, and the Brotherhood.
of Railroad Trainmen.
Date~ the 27th day of April, 1953.
BENJ. "\""l. M~ARS,
Attorney for The Pennsylvania
Railroad Company.
BENJ. "\V. MEARS,
C. A. TURNER, JR.,
BENJ. "\Y. MEARS, JR.,
Eastville, Virginia.
~iled Apl'il 27 A. D. 1953.

Teste:
VIRGINIA WILLIAMS, Dep. Clerk.
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The Nm\~ York, Philadelphia and Norfolk Railroad Ferry·
Company, by rounscl, moves the Court to dismiss the rule to
Show Cause filed a~ainst it on the motion of the Counties of
Northampton and Accomack, Virginia, the Eastern Shore
Ci vie Association, Inc., the City of Hampton, Virginia, the
National Organization o-f Masters, Mates nnd Pilots of Amerir•a, the Brotherhood of Railway and Steamship Clerks,
Freird1t-handlers, E~xpress and Station Employees, the
Brotl1erhood of Locomotive ~,iremen and Enginemen, and the
Brofhe1'110od of Railw~1y Trainmen, for alleged disobedience
to the order of February 25, 1953, entered in these proceedings, on tlie following grounds:
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1. The order entered on F,ebruary 25, 1953, requiring the
New .York, Philadelphia and Norfolk Railroad ~-,erry Company to continue ferry service without interruption was entered without permitting the New York, Philadelphia and
Norfolk Railroad Ferry Company to put on evidence.
2. (a) The U. S. Coast Guard certificate under which the
'' Elisha Lee'' operated expired on March 1, 1953.
(b) That it was una.hle to acquire from the Yirginia Forl'y
Corporation a boat to continue operation of the service.
(c) That is was unable to obtain any other boat to continue
.
the operation.
3. The proceeding in which the order of February 25, 1953,
was entered requiring the New York, Philadelphia and Norfolk Railroad Ferry Company to continue service, was a law
uction, and the Court properly refused to grant an injunction
at the request of counsel for the City of Hampton, Virginia,
as such an order could be entered only in a court of equity.
4. The order of February 25, 1953, requiring the New York,
Phila,delphia and Norfolk Railroad Ferry Compage 12 ~ pany to continue its service, was tantamount and
in substance, an injunction order, without requiring a bond to protect the Ferry Company against whom said
ol'der was issued. A mandatory requirement of the laws of
Virginia provide that no injunction order may be issued without requiting a bond for the defendant's protertion.
5. The order entered by the Court on February 25, 1953, requiring the New York, Philadelphia and Norfolk Railroad
Ferry Company to continue .ferry service without interruption, was a void order.
6. The order entered by the Court on February 25, 1953,
requiring the New York, Philadelphia and Norfolk Railroad
Ferry Company to continue ferry service without interruption, was impossible of perfo11nance.
The New York, Philadelphia and Norfolk Railroad Ferry
Company, therefore, respectfully requests this Honorable
Court to enter an order dismissing the rule to Show Cause
filed against it.
NEW YORK, PHILADELPHIA AND
NORFOLK RAILROAD FERRY COMP.ANY.
By BENJ. W. MEARS, Attorney.
BENJ. ""\V. :MEARS,
C. A. TURNER, JR.,
BENJ. W. ME.A.RS, JR,
Eastville, Virginia.
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CERTIFICATE.
This is to certify ·that a copy of the foregoing Motion to.
Dismiss, was on the 27th day of April, 1953, mailed to Charles
.M. Lankford, Jr., Exmore, Va., Baxley T. Tankard, Eastville,
Va., and B. Drumond Ayres, Accomac, Va., counsel of record
for the Counties of Northampton and Accomack, :Virginia, and
the Eastern Shore Civic Asociation, Inc.; to E. Schlater
:Montague, Citizens National Bank Building, Hampton, Va.,
counsel of record for the City of Hampton, Virpage 13 } ginia ; and to Richard R. Lyman, 741 Nicholas
Building, Toledo 4, Ohio, counsel of record for the
National Organization of Masters, Mates and Pilots of America, ·the Brotherhood of Railway and Steamship Clerks,
Freight Handlers, Express and Station Employees, the
Brotherhood of LocomotiYe Firemen & Enginemen, and the·
Brotherhood of Railroad Trainmen.
Dated this 27th day of April, 1953.
BENJ. W. MEARS,
Attorney for New York, Philadelphia
and Norfolk Railroad Ferry Company.
BENJ. ·w. MEARS,
C. A. TURNER, JR.,
BF~NJ. 1Y. M~JAHS, JR..,
Eastville, Virginia.
lPiled April 27 A. D. 1953.
Teste:
VIRGINIA .WILLIAMS, Dep. Clerk.

*
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SUPPLEMENTAL MOTION TO DISMISS.

The Pennsylvania Railroad Company, by counsel, :files this
Supplemental Motion to its ''Motion to Dismiss", filed on
April 27, 1953, to the rule to Show Cause for alleged disobedience to au order of February 25, 1953, on the following additional grounds, to-wit:
·
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1. That the Boards of Directors of New York, Philadelphia
and Norfolk Railroad Ferry Company, New York, Phil1,1delphia and Norfolk Railroad Company, and The Pennsylvania Railroad Company, 011 April 22, 1953, authorized and
directed that an application be filed with the Interstate Commerce Commission for the abandonment of ferry operation
between Cape Charles, in Northampton County, Virginia, and
the City of Norfolk, Virginia, by way of Old Point Comfort.
2. That on the 30th day of April, 1953, an application on behalf of the New York, Philadelphia and Norfolk Railroad
Comp-any, the New York, Philadelphia and Norfolk Railroad
Ferry Company, and The Pennsylvania Railroad Company,
was :filed "1ith the Interstate Commerce Commission for the
abandonment of said ferry operation.
3. That the Interstate Commerce Commission has exclusive
jurisdiction over the entire abandonment of service, both intrastate and interstate.
4. ~hat the Counties of Accomack and Northampton, and
the Eastern Shore Civic Association, Inc., recognize that the
Interstate Commerce Commission has exclusive jurisdiction
of abandonment of service, as set out in their Plea of Abatement :filed in this cause on the 3rd day of April, 1953, the 13th
paragraph of said Plea being as follows:" (13) These respondents further alleg'e that this Court's

sole jurisdiction over said New York, Philadelphia
and Norfolk Railroad Ferry Company is in its
functions as a pn hlic or highway ferry only; that
as said New York, Philadelphia ancl Norfolk Railroad Fel'l'Y
Company is also acting as an adjunct and integral part of tl1e
New York, Philadelphia ancl Norfolk Railroad Company and
The Pennsylvania Railroad Company in both their interstate
and intrastate functions, the former of which is controlled
solely by the Interstate Commerce Commission and the latter
by the State Corporation Commission of Virginia, this Coul't
cannot entertain,· and has no jurisdiction to entertain, anv
proceeding for the abandonment of said ferry franchise until
such time as it no longer constitutes a part of the transportation line of the said The Pennsylvania Railroad Company and
New York, Philadelpl1ia and Norfolk Railroad Company, engaged in both interstate and intrastate commerce.''
In Consideration Whereof, The Pennsylvania Railroad
Company respectfully requests this Honorable Court to enter
an order dismissing the rule to Show Cause :filed against it, or
in the alternative to continue 1l1e order to· Show Cause, and
all proceedings now pending in this Court, and defer action
page 35
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thereon subject to the action of the Interstate Commerce Commission, before whom this matter is now pending.
Respectfully submitted,
THE PENNSYLVANIA RAILROAD
COMP.A.NY
By BENJ. W. MEARS, Attorney.
BENJ. W. MEARS,
C. A. TURNER, JR.,
BENJ. W. MEARS, JR.,
Eastville, Virginia.
CERTIFICA 'l'E.
'!,his is to certify that a copy of the foregoing Supplemental
~fotion to Dismiss, was today mailed to Charles M. Lankford,
Jr., Exmore, Va., Baxley T. Tankard, Eastville, :Va., and B.
Drummond Ayres, Accomac, Va., counsel of record
- page 36 ~ for the Counties of Northampton and Accomack,
Virginia, and the Eastern Shore Civic .Association,
Inc.; to E. Sdatcr :Montague, Citizens National Bank Building, Hampton, Va., counsel of record for the City of Hampton, Virginia ; and to Richard R. Lyman, 741 Nicholas Building, Toledo 4, Ohio, counsel of record for the National Organization of Masters, Mates, and Pilots of America, the
Brotherhood of Railway and Steamship Clerks, Freight Handlers, Express and Station Employees, the Brotherhood of
Locomotive Firemen & Enginemcn, and the Brotherhood of
Railroad Trainmen.
Dated this 5th clay of May, 1953.
BENJ. "\V. MEARS,
Attorney for The Pennsylvania
Railroad Company.
Filed May 5, A. D. 1953.
Teste:
VIRGINIA ·wrLLL\.MS, Dep. Clerk.
#
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SUPPLEMENTAL MOTION TO DISMISS.
The New York, Philadelphia and Norfolk Railroad Ferry
Company, by counsel, files this Supplemental Motion to its
"Motion to Dismiss", filed on April 27, 1953, to the rule to
Show Cause for alleged disobedience to an order of February
25, 1953, on the following additional grounds,· to-wit:
1. That the Boards of Directors of New York, Philadelphia
and Norfolk Railroad Ferry Company, New York, Philadelphia and Norfolk Railroad Company, and Tho Pennsylvania
Railroad Company, on April 22, 1953, authorized and directed
that an application be filed with the Interstate Commerce
Commission for the abandonment of ferry operation between
Cape Charles, in Northampton County, Virginta, and the City
of Norfolk, Virginia, by way of Old Point Comfort.
2. That on the 30th day of April, 1953, an application on behalf of the New York, Philadelphia and Norfolk Railroad Com
pany, the New York, Philadelphia and Norfolk Railroad
Ferry Company, and The Pennsylvania Railroad Company,
was filed with the Interstate Commerce Commission for the
abandonment of said ferry operation.
3. That the Interstate Commerce Commission has exclusive
jurisdiction over the entire abandonment of service, both intrastate and interstate.
4. That the Counties of Accomack and Northampton, and
the Eastern Shore Civic Association, Inc., recognize that the
Interstate Commerce Commission has exclusive jurisdiction
of abandonment of service, as set out in their Plea of Abatement filed in this cause on the 3rd day of April, 19:33, the 18th
paragraph of said Plea being as follows:-

" (13) These respondents further allege tha:t this Court's
sole jurisdiction over said New York, Philadelphia
page 41 ~ and Norfolk Railroad Ferry Company is in its
functions as a public or higlnvay ferry only; that as
said Nmv York, Philadelphia and Norfolk Railroad Ferry
Company is also acting as an adjunct ancl integral part of the
· New York, Philadelphia and Norfolk Railroad Company and
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The Pennsylvania Railroad Company in both their interstate
and intrastate functions, the former of which is controlled
solely by the Interstate Commerce Commission and the latter
by the State Corporation Commission o:£ Virginia, this Court
cannot entertain, and has no jurisdiction to entertain, any
proceeding for the abandonment of said ferry franchise until
such time as it no longer constitutes a part of the transportation line of the said The Pennsylvania Railroad CQmpany
and the New York, Philadelphia and Norfolk Railroad Company, engaged in both interstate and intrastate commerce.''
In Consideration Whereof, the New York, Philadelphia and
Norfolk Railroad Ferry Company respectfully requests this
Honorable Court to enter an order dismissing the rule to Show
Cause filed agail1st it, or in the alternative to continue the
order to Show Cause, and all proceedings now pending in this
Court, and defer action thereon suhject to ·the actiQn of the Interstate C0111me1·ce Commission, he fore whom this matter is
now pending.
Respectfully submitted,
NE\V YORK, PHILADELPHIA A.ND
NORFOLK RAILROAD FERRY COMPANY.
By BEN J. w·. MEARS, Attorney.

BENJ. vV. MEARS,
C. A. TURNER, JR.,

''··:

BEN.J. W. :MEARS, JR.,
Eastville, Virginia.

CERTIFICATE.
This is to certify that a. copy of the foregoing Supplemental
Motion to Dismiss, was today mailed to Charles M. Lankford,
,Jr., Exmore, Va., Baxley T. Tankard, Eastville, :Va., and B.
Drummond Ayres, Al'comac, Va., counsel of record
pag·e 42 ~ for the Counties of Northampton and .Accomack,
Virginia, m1d the Eastern Shore Civic Association,
Inc.; to E. Sclater Montague, Citizens National Bank Buildh1g-, Hampton, Va., counsel of record for the City of Hampton, Virginia; and to Ric~iarcl R. Lyman, 741 Nicholas Building-, Toledo 4, Ohio, counsel of record for the National Organization of Masters, Mates, and Pilots of America, the Brotherhood of Railway and Steamship Clerks, Freight Handlers,
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Express and Station Employees, the. Brotherhood of Locomotive Firemen & Enginemen, and the Brothe1·hood of Railroad Trainmen.
Dated this 5th day of May, 1953.

BENJ. V/. MEARS,
Attorney for New York, Philadelphia. ·
and Norfolk Railroad Ferry Company.
Filed May 5 A. D. 1953.
I.

Teste:

VIRGINIA WILLIAMS, Dep. Clerk.
page 87 ~
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ORDER CHANGING STYLE OF CONTEMPT PROCEEDINGS, ETC ..

It appearing to the Court that a rule to show cause was entered by this Court on the 27tl~ day of March, 1953, directing
the New York, Philadelphia and Norfolk Railroad Ferry Company, and the Virginia Ferry Corporation, and the New York,
Philadelphia a.ud Norfolk Ra.i1roncl Comy>any, nnd The Pennsylvania Railroad, their officers and dire:•tors, to appear in
this Court at 10 a. m. on the 25th day of May, 1953, and to
show cause, if any they can, at the Bar of this Court, why
they, their officers and directors, should not be punished for
their contempt for failure fo obey the Order of this Court,
entered in this proceeding on the 25th day of February, 1953,
requiring and directing the New York, Philadelphia and Norfolk Railroad Ferry Company to continue its ferry service
without interruption, from Cape Charles to Old Point Comfort, Norfolk, and return, as existed on the 25th day of February, 1953, until the further Order of. this Court.
And it further appearing to the Court that this contempt
proceeding is a criminal µ1·oee-e<ling- upon the law side of thii-;
Court, the Court do.th .ADtHTDGE a11<l ORDER tliat the
style of this contempt proceeding be, and it is hereby, changed
as of March 27, 1953, to "Commonw~alth at the relation of the
Counties of Northampton and Accomack, Virginia; the Eastern Shore Civic Association, Inc.; The City of Hampton, Vir-
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ginia; the National Organization of Masters, Mates and Pilots
of America; The Brotherhood of Railway and Steamship
Clerks, Freight-handlers, Express and Station Employees ;
The Brotherhood of. Locomotive Fircrnen and enginemen;
and the Brotherhood of Railway Trainmen, against The New
York, Philadelphia and Norfolk Rail road ~..,erry Company;
The Virginia Ferry Corporation; the New York, Philadelphia
and Norfolk Railroad Company; and The Pennsylpage 88 ~ vania Railroad.''
·
And the Court proceeding· further doth AD.JUDGE and ORDER that the Clerk of this Court forthwith
transfer from the papers in his office in the matter of '' Ex
Parte: New York, Philadelphia and Norfolk Railroad Ferry
Company" and place in a jacket under the short style of
"Commonwealth at the relation of the County of Northampton, et als. v. the New York, Philadelphia and Norfolk Railroad Ferry Company, et als ", the rule to show cause entered
by this Court on the 27th day of March, 1953, together with all
papers filed subsequent thereto by any party in interest relating to this contempt proceeding. .
It is further ordered that the Clerk of this Court do file a
copy of this Order in the matter. of "Ex Parte: New York,
Philadelphia aiid Norfolk Railroad Ferry Company''; and a
copy of this (~rder shall be filed in the proceeding of '' Commonwealth at the relation of the county of Northampton et
als. v. The Ncw York, Philadelphia and Norfolk Railroad
Ferry Company, et als.''
And it appearing to the Court from statements of Counsel
at the Bar of the Court, that all Counsel except for the Virginia Ferry Corporation have entered into a stipulation in
writing with reference to· the proJnetion into evidence in this
case of "Commonwealth at the relation of County of Northampton et als. v. The New York, Philadelphia and Norfolk
Railroad Ferry Compm1y, et als." of the pleadings, the transcript of testimony, exhibits, etc., now a part of the record in
the matter of E:t; Parte: Now York. Philadelphia and Norfolk Railroad Ferry Company, subject to the terms set forth
in said stipulation, the Court doth AD,JUDGE AND ORDER
that as to all such plenclings, cxhihits, transcripts of the
testimony of witnesses ct ud other port i011~ of the record in the
matter of Ex Parf e: New York, Pbiladelphia and Norfolk
Railroml Ferry Compnny, which the Court may hereafter
admit in evidence in this ease, the Clerk of this Court shall
prepare a true copy thereof and file the said copy among the
papers in this case under the changed style hereinabove
ordered; and the original shall remain among the papers in

Supreme Court of . A.ppeals of Virginia
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the matter of Ex Parte: New York, Philadelphia
page 89 ~ and Norfolk Railroad Ferry Company. To t~e
entry of the order, coum;el for the Pennsylvama
Railroad; The New York, Philadelphia and Norfolk Railroad Company; and The New York, Philadelphia and Norfolk
Railroad Ferry Corporation, duly excepted.
CERTIFICATE.
I, E. Sclater Montague, Counsel of record for the City of
Hampton, Virginia, hereby certify that I have transmitted by
U. S. mail, postage prepaid, a carhon copy of the foregoing
Order to the followii:ig· counsel: :Mears & Mears, Barron F.
Black, \Yilliam F. Ayres, B. D. Ayres, Cliarles Lankford, B.
T. Tankard and Richard R Lyman, as of May 14, 1953.
E. SCLATER MONTAGUE
Enter this order 5/21/53.

J. F. vV.

page 91 ~

*
This day again came special counsel for the Commonwealth,
and also came the New York, Philadelphia & Norfolk Railroad
Company, the New York, Philadelphia & Norfolk Railroad
Ferry Company, and the Pennsylvania Railroad Company,
by counsel, and thereupon the Court heard the arguments of
counsel upon the motions, and motions supplemented thereto,
to dismiss or continued, heretofore filed by the above named
defendants, and after consideration thereof, orders that said
motions and supplemental motions to dismiss or continued,
filed by the above-named defendants, be, and they are hereby,
overruled; to which ruling of the Conrt, counsel for the ahovenamed def cndants duly excepted.
And, thereupon, coum:e1 of record for vnrion$ labor unions
directed the Court's attention to their motion previously filed,
praying· tliat the petition for surrender of the ferry franchise
filed March 18th, 1953, by New York, Philadelphia & Norfolk
Railroad Ferry Company, be diRmissed, or, in the alternative,
held in abeyance, pending disposition by the Interstate Com-
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merce Commission, of the abandonment proceedings therein
filed under the caption '' Finance Docket No. 18134, and further praying that the proceedings on the rule to show cause,
issued March 27th, 1953, be held in· abeyance pending disposition of said Interstate Commerce Commission proceedings,
whereupon, the Court stated that all matters pertaining· to
the petition of March 18th, 1953, were continued until the
next term of this Court; and the Court further doth order that
the motion that the show cause order be held in abeyance
be, and it is hereby, overruled.
Enter this order---May 21, 1953.
· ,.J. F. WALTER

•
page 95 ~

ORDER.
This 25th day of May, 1953, came the Commonwealth, by
its counsel, and thereupon the defendants, by counsel, filed
their objection to the introduction of any and all testimony in
this contempt proceeding, on the following grounds :The defendants, New York, Philadelphia and Norfolk Railroad Ferry Company, The Pennsylvania Railroad Company,
and the New York, Philadelphia. and Norfolk Railroad Com-·
pany, object to the introduction of any and all testimony in
this contempt proceedings, on the following grounds:
. (1) The order of February 25, 1953, is a null and void order;
(2) The order is an injunction order, entered without requiring bond, and in a common law action.
( 3) The Court had no legal authority to render the order
of February 25th, as the provisions of Chapter 3 of Title 33 of
the Code of Virginia of 1950, which embodies the laws of the
State of Virginia governing ferries, does not g-rant this authority.
( 4) · The order of February 25th is impossible of performance.
.
( 5) There is now pending· before the Interstate Commerce
Commission an application for abandonment of ferry service.
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And the Pennsylvania Railroad Company and the New
York, Philadelphia and Norfolk Railroad Company object on
the further ground that they were not parties to the proceeding in which the order of ~,ebruary 25th was. entered, and took
no action, corporate or otherwise, to restrain, influence, or
· prevent the Ferry Company from compliance.
page 96 ~ And thereupon the Court over-ruled said motion
of the New York, Philadelphia & Norfolk Hailroad
Ferry Company, The Pennsylvania Railroad Company, and
the New York, Philadelphia & Norfolk Railroad Company,
to which ruling of the Court, the said Defendants, by counsel,
duly excepted.
And, thereafter, it was stipulated by Counsel for the Commonwealth, and counsel for the accused, that the foregoing
objection would be made to the introduction of all evidence in
this proceeding, and exceptions noted thereto, without requiring defendants' counsel to repeat his objections.
And thereupon the Commonwealth introduced and concluded its evidence ancl resicd; and thereafter the accused, by
counsel, moved the Court to strike the Commonwealth's .evidence, which said motion, the court doth over-rule, and to
which said ruling the accused, by counsel duly excepted.
And thereafter the accused proceeded with the introduction of their evidence, and said evidence not being concluded,
the Court adjourned until J.O .A. AL on May 26th, 1.953.

J. F. "\V.

page 99 ~

ORDER
This 26th day of May, 1953 again came the parties; and the
accused proceeded with the introduction of their further evidence, and thereupon rested.
Thereupon, the Commonwealth advised the Court that it
did not wish to introduce any evidence in rebuttal, and thereupon the accused, by counsel, moved the Court to strike the
evidence of the Commonwealth, which said motion the Court
doth over-rule, and to whirb said ruling of the Court the accused, by counsel, duly excepted; and thereupon the Court
proceeded to hear the argument of counsel for the Commonwealth and for the accused; and at the conclusion thereof, the

N. Y., P. & N. R.R. Ferry v. Commonwealth, ex rel.
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Court stated from the bench that it wished to take further consideration of the matter under advisement prior to announcing its decision, and doth continue the matter generally.
And thereupon the Court, with the consent of counsel for
both the Commonwealth and the accused, doth order that this
proceeding be made a vacation matter.

J. F. W.
. :ii<

page 100

•

~

*

*

ORDER.
This day came the Commonwealth of Virginia at the relation
of the Counties of N orthamptou and Accomack, Virginia; the
Eastern Shore Civic Association, Inc.; the City of Hampton,
Virginia; the National Organization of Masters, 1\fates and
Pilots of America; the Brotherhood of Railway and Steamship Clerks, Freight-bancllers, Express and Station Employees; and the Brotherhood of Locomotive Firemen and
Eng'inemen; and also came this dny the defendants, tbe New
York, Philadelphia and Norfolk Railroad Ferry Company,
New York, Philadelphia and Nor folk Rn ilroad Company and
the Pennsylvania Railroad Company, at the Bar of this
Court, pursuant to notice, and thereupon the Court read its
written findings, copy of whieb is hereby ordered filed.
Upon consideration whereof it is ordered that the rnle for
contempt heretofore issued against the New York, Philadelphia and Norfolk Railroad Company be dismissed; and the
Court being satisfied beyond a reasonahle doubt of the contumacious rontempt of the New York, Philadelphia and Norfolk Railroad Ferry Company and the Pennsylvania Railroad
Company doth find sa~d New York, Philadelphia and Norfolk Railroad Ferry Company and said Pennsylvania Railroad Company guilty of contempt of the order of this Court
dated on the 25th dav of February, 195::3, and the Court doth
order that a fine be· and it is hereby imposed on the New
York, Philadelphia and Norfolk Railroad Ferry Company in
the amount of Twenty-Five Hundred Dollars ($2,500.00) and
a fine is likewise imposed on the Pennsylvania Railroad Company in the sum of Two H unclred and Fifty Thoupage 101 ~ sand Dollars ($250,000).
_
And whereupon Counsel for the New York,

Supreme Court of Appeals of Virginia

18

Philadelphia and Norfolk Railroad Ferry Company and the
Pennsylvania Railroad Company moved the Court to reconsider its order for reasons set forth in writing which are herewith ordered filed, whid1 said motion the Court doth overrnle.
Thereupon it is considered by the Court that the Commonwealth of Virginia recover of the New York, Philadelpl1ia
and Norfolk Railroad Ferry Company the sum of TwentyFive Hundred Dollars ($2,500.00), and also recover of the
Pennsylvania Railroad Company the sum of Two Hundred
and Fifty Thousand Dollars ($250,000.00), and that the Commonwealth of Virginia likewise recover of said New York,
Philadelphia and Norfolk Railroad Ferry Company and said
Pennsylvania Railroad Company its cost by it in this behalf
expended with such costs to be prorated between said New
York, Philadelphia and Norfolk Railroad Ferry Company
and said Pennsylvania Railroad Company in the proportion
that their respective fines bear to the total fines assessed
against the two said defendant companies.
To all of the rulings and actions of the Court the New York,
Philadelphia and Norfolk Railroad ]j.,erry Company and the
Pennsylvania Railroad Company by Counsel duly objected
and excepted at the Bar of this Court.
Enter this order 7/20 /53.

J. F.

•

•

•

•

•

•

·w.

•

page 102 ~

The New York, Philadelphia and Norfolk Railroad Ferry·
Company, and The Pennsylvania Railroad Company, by counsel, objects and excepts to the ruling·s and actions of the Court,
and the entry of this order, and moves the Court to reconsider
same, and to find a verdict for the defendants for the following
reasons:
1. The order of February 25, 1953, was a null and void
'
order.
2. The order of February 25, 1953, was impossible of performance.
3. The Show Cause order of March 27, 1953, was a null and
void order.
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4. The proceedings and all the orders entered therein of
the March 25, 1953 hearing· were invalid, null and void.
5. There was pending before the Interstate Commerce Commission a petition for the abandonment of ferry service at
the time of and prior to the entry of the order of March 27,
1953.
6. The Pennsylvania Railroad Company, was not a party
to the proceedings of February 25, 1953, and took no action,
corporate or otherwise, to restrain, influence, or prevent the
Ferry Company from complia11cc.
7. The order of tbe Court holding the defendants in contempt, is contrary to the law and the evidence.
8. There was no evidence introduced in this case on which
to base this order.
9. The Court admitted improper evidence.
page 103 ~ 10. The Court excluded proper evidence.
11. The alleged violation in this case is a misdemeanor, and the maximum penalty in Virginia is $500.00.
12. The penalty assessed is excessive.
13~ The Court committed other errors which appear on the
face of the record.
Filed July 20 A. D., 1953.
Teste:

GEO T. TYSON, C. C.
page 104 ~
Filed July 20 A. D., 1953.
Teste:

GEO T. TYSON, C. C.
On February 10, 1953, the judge of this Court was notified,
and public notice was simultaneously given, that on February
25, 1953, application would be made by the New York, Philadelphia & Norfolk Railroad Ferry Company for an indefinite
suspension, beginning on Febranry 28, 1.953, of is ferry operations across Chesapeake Bay, from Cape Charles to Norfolk,
via Old Point Comfort, and return. On February 25, ~953,
as reqnested, the judge sat, in the vacation of the Court, and
entertained tlie application of the ferry company, presented
pursuant to notice by Benj. ·w. Mears, its attorney. ,Vhereupon other attorneys for other parties appeared and repre-
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sented to the judge that they were attorneys for other parties
who claimed an interest in the matter raised by the application, and, after hearing the motion embracing the application, requested that said parties be made defendants and be
permitted to file their answers. These parties were, accordingly, made parties defendant to this action and permitted
to file their answers.
Then, on motion of said parties defendant, by their counsel,
in order to afford them and their counsel an opportunity to
study the motion of the applicant and to prepare their defenses, the hearing of the matter on its merits was continued
to March 25, 1953, and the applic~nt was ordered to continue
its operations as a ferry until then.
In spite of the last mentioned order, tlle applicant ceased
its operations as a ferry on February 28, 1953.
Incidentally, the matter was heard on its merits in due
course on March 25 and 26, 1953, and tbe suspension applied
for was denied, although immedia,tely lwfore the hea1·ing of
evidence had begun the ferry company, by its counsel, moved
the Court to dismiss the application for suspension and to enter an order permitting the company to surrender its franchise
instead. The motion to dismiss the suspension order was denied and the motion to surrender its franchise was continued_
generally.
Immediately before conc~lusion of the lrnarin~ of the '' suspension'' motion on its merits, counsel for the parties defendant in the original appliqation urged the Court, on the
evidence heard in tlw Nrnc, to snnnn~1·ilv hoM
page i05 ~ the New York, Philacl(llphia & Norfolk Railroad
Ferry Company, the New York, Philadelphia &
Norfolk Railroad Company, the Virginia Ferry Company and
the Pennsylvania Railroncl Company, ancl their offirers, jn
contempt of the order of the judge of this Court requiring the
New York, Philadelphia & Norfolk Railroad Ferry Company
to continue to operate tbe ferry for thirty da:"S long·er until
the matter could be heard on its merits. The Court declined
to so hold. The defendants then moved the Court to issue
Rules against the aforesaid corporations and their officers,
requiring them to appear on a clay to be set by the Court to
show cause, if any they could, why they should not be held in
contempt of the Court for failure to obey the said order of the
judge of "the Circuit Court of Northampton County, Virginia,
who was acting in his official capacity on February 25, 1953,
when the aforesaid ''continuation'' order was entered. Tl1e
Rules order was thereupon entered aud, in order to afford
these defendant corporations ample time for the preparation
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of their defense and that they should have their day in Court,
made the same returnable to May 25, 1953.
Accordingly, on May 25, 1953, the proceedings on the said
Rules order were begun, but the charge against the Virginia
Ferry Company, on its motion by counsel for severance, was
continued generally. At the conclusion of the evidence and
arguments of counsel on the Rules to show cause ag_ainst the
New York, Philadelphia & Norfolk Railroad Company, the
New York, PhiladelpJJia & Norfolk Railroad Ferry Company
and The Pennsylvania Railroad Company, it was announced
that the matter would be taken under advisement, and after
further consideration and study by the judge, that a decision
would be reached and am1omieed a.s 8oon thereafter as possible. A decision h~1s now been rear'.hP.d aml the order carrying
the c>onclusions of the Court into effeet will be entered forthwith.
The question before the Court in this matter has been and
is: Are the New York, Philadelphia & Norfolk Railroad Company, the New York, Philadelphia & Norfolk Railroad Ferry
Company and The Pennsylvania Railroad Company, or
either of them, or their officers or either of them, in contempt
of this Court for faiJure to provide, as required in the aforesaid order of February 25, 1953, a continuation of ferry service from Cape Charles to Norfolk, via Old Point
page l 06 ~ Comfort, and return f
The New York, Philadelphia & Norfolk Railroad Company is a cornoration, tmd the testimony is that it
still functions for certain purposes. .It would, appear, however, that its interest in and responsibility for ferry service
across the Chesapeake Bay was shifted to The Pennsylvania
Railroad Company in 1920 when it lea~cd its faciJities, inflluding- its ferry operations over this water course, to the said
The Pennsylvania Hailrmul Company f,·r 999 years. It fa
here di~n'e<J.:ardecl, tlierefore, in respect to its ·responsibility
for the disobedience involved in the discontinuance of the
ferry service, and the Rule ag-ainst it will he dismissed.
This C~mrt in 1935, in pursu:mce of statutory authority,
issued its franchise to the New York, Philadelphia & Norfolk
Railroad Ferry Company to operate a ferry service across
tl1e Bay, and by the same authorit~~, it has exeraised supervisory control over it and its service during its operations.
While The Pennsvlvania Railroad Cornwmy, an interstafo
carrier, initiated its service n.nd has owned or controlled all
of the issued ea.pit.al stock, the m,~re pitt111r.e of $2.500.00, of
·the new ferry company and apparentl~.. lius taken care that all
of its offieers have been drawn from the officer personnel of
The Pennsylvania Railroad Company ancl has employed its·
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services in connection with and in support of its own interstate operations, still this does not divest this Court of its
jurisdiction and supervision over the ferry operations. In
the first place, the New York, Philadelphia & Norfolk Railroad
Ferry Company, of its own volition, e1ectc~<l to eome into thi~
Court asking that the Court give its sanction for indefinite suspension of its operations. Ever since it was issued a franchise
by this Court, it has always sought its authority for all schedule changes, substitution of boat~, suspensions of services,
and the like, and even now, as it has been said, when they
should desire tlae indefinite suspension of its operations, it
comes into this Court.
It would seem that The Pennsylvania Railroad Company
was under legal requirement to continue a ferry service between Norfolk and Oape Charles, by way of Old Point Comfort, as the result of its lease of the fncilitics of
page 107 ~ the old New York, Philadelphia & Norfdlk Railroad Compa.ny in 1920, which <unbraced this water·
link. For reasons best known to those in authoritv of The
Pennsylvania Railroad Compaiw, that corporation el(?rted to
abandon this water link after chartering· in Virginia in 1934
the N cw York, Philadelphia & Norfolk Railroad Ferry Company and obtaining from this Court in 1935 a franchise for the
operation of ferry services, which newly organized c>orporation was apparently desig11ecl to be and was a substitute for
the said water link operations it olJtained from the old N cw
York, Philadelphia & Norfolk Railroad Company. And trpparently The Pennsylvania Railrnad Company lrnR borne the
same relationship to this new feny corporation as it bore to
the old one.
1\1:anv of the men wl10 worked for flie new ferrv cornnanv
were p~id by and with checks of TI1e Pennsylvania Raiiroa·d
Company, and, in some instan_ees, these men helievecl they
were emplo:yees of The Pennsylvania Railroad Company._
The Pennsylvania Company is the virtual owner oF nll the
capital stock of the ferry rompany, aR heretofo1·e indicated,
as well aR the owner of all the canital stock of the Old New
York, Philadelphia. & N 0rfolk Rai°lroad Compmw. The evidence sets out that the operations of this ferry have been subsidized over ,the years of its operation at a cost to The PPnnsylvania Railroad Company of nearly five million dollars;
:1nd that only a few weekR beforC1 tl1e announcement was made
by tlieRe defendants of their intention to i=nispend these services, l\fr. ,Yalter S. Franklin, President of The Pennsylvania
Railroad Companr, in l1is offic~ lll Philndclphin, declared to ·
inquiring· citizens of Cape Charles, Virginia, who liacl expressed anxiety over the rumor of the contemplated abandon-
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ment of the ferry service, that he would spend '' not one cent
for improvement or maintenance''. At the same time notice
was given of its intention to seek the approval of the Northampton Circuit Court for the contemplated suspension of its
operations and befor.e application was ever presented to the
Court, joint orders were issued and public notice was jointly
given that, until further notice, there would be no further
service from Cape Charles to Norfolk and Old Point and
return on and after March 1, 1953.
The defendants say that they are separate corporations and
tl1at they act independently of each other in the discharge of
their duties as carriers. Tho Pennsylvania Railroad Company has since filing application in this court for
page 108 ~ suspension of its operations, filed its petition with
the State Corporation Commission of Virginia
for the commission's authority to abandon its two night trains
No. 468 and No. 469, from Cape Charles to New York and
from New York to Capo Charles, respectively. When the respondents in that case before the State Corporation Commission filed their answer and cross-petition alleging "that said
ferry service is an adjun.et and integral part of the franchise
duties of The Pennsylvania Railroad Company under- its stock
holdings and lease agreements with the New York, Philadelphia & Norfolk Railroad Company and the New York, Philadelphia & Norfolk Railroad Ferry Company, ...... " the New
York, Philadelphia & Norfolk Railroad Company, the New
York, Philadelphia & Norfolk Railroad Ferry Company and
The Pennsylvania Railroad Company filed their joint answer
to the respondents' cross-petition, alleging and declaring, in
part, as follows:

"15. That they deny the allegations set out in 7(o) (which
carried the above quoted statement) but on the contrary ·state
that the ferry service is an obligation of the New York, Philadel11hia & N orf_olk Railroad Ferry Company, which is in the
exclusive jurisdiction of the Circuit Court of Northampton
County, Virginia, and is not subject to the jurisdiction of the
Strite Corporation Commission of Virginia".
This Court holds with The Pennsylvania Railroad Company.
and its associates before the State Corporation Commission
of Virginia, in so far as it is contended that this Court has
jurisdiction of the operations of the New York, Philadelphia
& Norfolk Railroad Ferry Company. It takes the view, also,
that the Petition that these defendant corporations have :filed
more recently with the Interstate Commerce Commission
gives them no standing before that tribunal unless they offer
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to sh(;nv that The Pennsylvania Railroad Company directs and
virtually controls the ferry's policies and operating services.
Since The Pennsylvania Railroad Company bas finally gone
there for relief from its ferry obligations and responsibilities
here, it is evidently prepared to make such showing. If it
succeeds iil showing that the New York, Philadelphia & Norfolk Railroad Ferry Company is such a ''connection'' of The
Pennsylvania Railroad Company, ]\fr. Newell, the former's
·president and the latter's vice-president in charge of operations, will be greatly maligned or he v;,1ill have been made the
Scapegoat before this Court in this m~tter. The attitude of
these defendants before the Interstate Commerce Commission,
when properly developed to enable that tribunal
page 109 ~ to take jurisdiction of the Ncw York, Philadelphia
&:Norfolk Railroad Ferry Company, will be but to
admit the offense with which both of the corporations stan<l
charged before this Cou:r;t.
The Pennsylvania Railroad Company has held itself out in
. its information and publicity to the public as embracing in
its system this waterway li11k from ~orfolk to C!npe· Charles
by way of Old Point Comfort, but it denies, on the other hand,
that it is-in any respect responsible ior the operations of the
ferry that makes the run. This Court holds that, if The Pennsylvania Railroad Company, through its officers and agents,
had, and did exercise, virtual control of the New York, Pl1iladelphia & Norfolk Railroad Ferry Company, it became and
was just as responsible as the ferry company itself for disobedience of the order. It is clear that the ferry was operated in subservience to the interests of The Pennsylvania
Railroad Co~pany, and the evidence leaves the Court in no
doubt that the purpose of its existence, in the first instance,
was, and it has primarily been throughout the period of its
operations, to supply a service to and for The Pennsylvania
Railroad Company. Finally, the question is asked: ·why
should The Pennsylvania Hailroad Company put up over
$400,0QO.OO in 1952 to keep it operating and for the period of
its ·.~ntire existence subsidize it to the extent of almost five
millions of dollars T
·
These companies say that they have tried, but unsuccessfully, to obtain a suitable boat for the ferry run, and hence
they have been forced to abandon the service. Certainly, impossibility of performanee is a just defence to the charge
against them. But there must also be an exhibition of good
faith on their part. Let us examine ti10 evidence.
Why did they sell the 111 a,rvland, a veteran of this very service, and for years after its removal from regular schedule re-
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taiued as a stand-by or relief boat .. It was not quite as suitable as the Virginia Lee or the Elisha Lee, two recently employed boats on the run, hut it could be used and was used
when they were off the run. But the M arylancl was sold, and
this at a time when the managing authorities of both companies knew that the chartered Elisha Lee woldd .have to be
returned to the .Maritime Commission in November, this year.
The cvrdeuce shows that they knew that ships of this character
would depreciate in regular course and would
page 110 } have to be repaired. During annual inspections,
in addition to break-downs that could not be repaired while the boat was on the run, it would be necessary to
withdraw it from service at such times and for such lengths
of time as would he necn::-8~ny for inspect.ion and/or repairs.
It must have appeared to those in charge of such matters that
there would be 110 more need foi· a substitute or relief boat,
for the Maryland was sold! The answer always came from
~I.1he Virginia Ferry Company when a substitute boat was re-_
quired, until this time. Mr ..LP. Newell, who is vice-president
in charge of operations of The Pennsylvania Railroad Company, the presideu t of the New York,. Philadelphia & Norfolk Railroad Ferry Company and President of the Virginia
Ferry Company, testified at length, and his testimony went
primarily to the point of bis inability to obtain a boat from
the Virginia. Ferry Company. He sn.icl, in part, tha;t '' we
knew in August of 1952 that the lease of the boat (Elisha
Lee) would expire in November, 195:~, ...... ''. The five-year
lease of this boat docs expire in November of this year. In
fact the evidence shows that as fal' back as 1946 these corporations were giving consideration to the purchase of a ship for
this run to eost approximately $2,000,000.00. And there is evidence that for at least a year those in the employment of the
companies who were .familiar with the floating equipment
knew and reported to their superiors the unworthiness of this,
the only boat now in the service. 'Why did these two corporations decide to susponcl the operations of this ferry even before they had obtained the permission of this Court for such
a course 1 '\Yere they insensible of tl1ei r responsibilities to
the Court in a matter of this importance, or were they defiant. :Might they not have remembered that they had beeri
issued a franchise by this Court to operute this service, and
thnt: in the years they had operated, they had successfully opposed other interests who sought from tlrn Court a competing
privilege ·1 lt was testified that the ViTginia Ferry Company,
a close associate of these corporations, has needed the five
boats that a re engaged in tho ferry service bet-ween Kipto-
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peake Beach and Little Creek. All the docking facilities of
the Virginia Ferry Company, except at Kiptopeake Beach,
are owned or controlled by The Pennsylvania Railroad Company, which owns a mortgage on this beach terminal and
facilities and all five boats of the Virginia Feny
page 111 ~ Company, iu addition to owning 50% of the capital stock of that company. The Virginia Ferry
Company and the New York, Philadelphia & Norfolk Hailroad Ferry Company have the same president, Mr. J. P.
Newell, who is at the same ti1ile operating vice-president of
The Pennsylvania Railroad Company. Four of the five directors of the New York, Philadelphia & Norfolk Railroad Ferry
Company are on the Board of Directors of the Virginia Ferry
Company, which board consists of a total of eight. The Pennsylvania Railroad Company and the Virginia Ferry Company
have the same Secretary and the same Treasurer.
Captain Lehman Garrison, Manager of the Virginia Ferry
Company, testified that between Sunday night and Monday
morning one ·of the peak traffic loads at Kiptopeake Beach
occurs, and that, despite this, the .Acconiac, one of its five vessels, was taken off the run and sent in to Cape Charles each
:Monday morning during that peak to pick up a load of 300 to
800 passengers from Tho Pennsylvania Railroad Company's
special early Monday morning train for naval personnel, and
to haul them to Little Cn~ek, and this without the required
le al authority. In addition to the requirements of the Viro: ia Ferry Company described by Mr. Junkin, Vice-presi:int in charge of operations, he t~stified that it was common
nowledge that the Elisha Lee was in bad shape, and that he
elt that if the New York, ·Philadelphia & Norfolk Railroad
Ferry Company got _Eold of one of· his boats this time, he
might not get it back. ,Many times prior to this time, however,
and always when the necessity arose, tlle Virginia Ferry Company supplied a boat to the New York, Philadelphia & Norfolk
Railroad ~,erry Company. The Court required that the ferry
he ,operated for only one month longer until the application
for suspension could be heard and passed on. This could not
have been too· long or indefinite. '11 hese corporations, unless
those in charge of them were guilty of conhunacious spirit in
the premises, could have, without any real hardship, supplied
the means of operation and continued the service-for the brief
period,
The S.S. John A. Messick was for sale. This ship was examined by the Commonwealth's witnesses and by a witness
for the defendants. The defendants contend that, fot· reasons
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assigned by them, the l.J!J essick was not the ship
page 112 } they conld use in this service, and that it would
take from 2Yz to tbrfle months to convert it into
usable condition at a cost of approximately $200,000.00. On
the other hand, the Common w·calth introduc.ed as witnesses
Captain Charles S. Dig·gs, a retired veteran of many years of
service in charge of ships makhtg this run, and Mr. Elijah.
Baker, an admittedly capable aud c:ompetent surveyor and estimator for the Newport News 8hiplmilding & Dry Dock Company, both of w11om testified emphatically that the 111es.r;ick
could he altered and eonYerted ~atisfadorily for use in the
ferry service from Cape Charles by way of Old Point Comfort.
:M:r. Baker further testified that th,~ alterations, which he detailed very minutely, could be made and the ship readied for
the service in less than five working days and at a cost of $62,670.00. And even Mr. John Abbott, Superintendent of floating equipment of The Pennsylvania Railroad Company, admitted that the Messick would be comparable to the Pennsyl·vwnia and the ]J1 aryland, two ships formerly used in the New
York, Philadelphia & Norfolk Railroad Ferry Company's
services across the Bay, and that there was little or no difference between her suitability .for this service ~nd that of the
Elisha Lee, except in size. This leaves the Court in no doubt
of the availability of this boat· and that it could have been
quickly and adequately converted for use in this service.
Is there contemptf The whole evidence reflect~ it,-a callous disregard by both defendant corporations of the authority of this Court. Shadow must not be mistaken for substance.
The Pennsylvania Railroad Company's great prestige and
power shrinks the New York, Philadelphia & Norfolk Railroad Ferry Company into near non-entity that its own capital
stock describes it. But since it does have officers and directors, for this purpose the Court does consider it as having
existence, and holds it in contempt and assesses upon it a fine
of $2,500.00, and likewise holds The Pennsylvania Railroad
Company in contempt of this Court and assesses upon it a fine
of $250,000.00.
page 113 }*
*
*
Filed .August 28 A. D. 1953.

Teste:
GE9. T. TYSON, . C. C.
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NOTICE OF AP.PEAL .AND ASSIGNMENTS OF ERROR.
Counsel for the New York, Philadelphia and Norfolk Railroad Ferry Company and The Pennsylvania Railroad Company, defendants in the above-styled case in the Circuit Court
of Northampton County, Virginia, hereby gives notice of au
appeal from the final judgment entered herein on the 20th day
of July, 1953, and sets forth the following ussignmenfa or
error~
1. The order of February 25, 1953, entered in the matter
of" In re: Application of New York, Philadelphia and Norfolk Railroad Ferry Company For Indefinite suspension of
Ferry Service", the alleged violation of which order the defendants were found guilty in this case on July 20, 1953, of
contempt of Court, was an invalid, null and void order, and
the violation of an invalid, null and void order cannot form
the basis for a criminal conviction of contempt.
2. The Show Cause ol'der of March 27, 1953, and the proceedings and all the orders entered therein in ·the hearing of
March 25, 26 and 27, 1953, were invalid, null and void.
3. The Court.erred in refusing, at the hearing on 'May 21,
1953, to sustain .the motion of the defendants to dismiss the
rule to Show Cause of :March 27, 1953.
4. The proceedings and all the orders entered therein of the
May 25th and 26th, and July 20, 1953, hearing, were invalid,
null and void.
5. The judgment of the Court finding the New York, Phi°ladelphia and Norfolk Railroad Ferry Company, and The Pennsylv;mia Railroad Compn11~" g-nilty of the criminal offense of
contempt was contrary to the law and the evidence.
page 114 ~ 6. There was no evidence introduced in this case
to sustain a verdict of criminal contempt against
said defendants, or either of them, much less was their guilt
proven beyond a reasonable doubt.
7. The Court erred both in refusing to sustain the motion of
the defendants to strike out the eviclmwe of the• Commonwealth
upon the conclusion of the testimony hy the Cornmonwealt h,
and upon the completion of the introduction of the evidence
by the defendants.
8. The Court erred in refusing to permit the defendants to
introduce certain relevant, material and pertinent testimony,
including evidence explaining the terms and conditions of the
oral collateral agreement to the operational contract, Exhibit
#114, between The Pennsylvania Railroad Company, and the
Virginia Ferry _corporation.
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9. The Court erred in the admission of improper evidence
by the Commonwealth of Virginia over the objection of the
defendants, including all of the testimony taken in the proceedings of March 25, 26 and 27, 1953.
10. The order of February 25, 1953, was impossible of performance by the New York, Philadelphia and Norfolk Railroad Ferry Company, and such inability to comply with said
order was not due to any wrongful act of the said New York,
Philadelphia and Norfolk Railroad Ferry Company.
11. The order of February 25, 1953, was ·impossible of performance by 'I111e Pcmnsylvania H.ailroad Company, and such
inability to comply with said order was not due to any wrongful act of the said The Pennsylvania Railroad Company.
12. The Pennsylvania Railroad Company was not a party
to the proreedings in which the order of February 25, 1953,
was entere<l, nor was said order directed to the said The Pennsylvania Rai]roa<l Company; and further there was no evidence introduced in this case to prove that The Pennsylvania
Railroad Company knowingly, willfully, or otherwise, violated said order, or aided or abetted in the violation thereof,
but on the contrary, the evidence showed that The Pennsylvania Railroad Company took no action, corporate or otherwise, to restrain, influence or prevent the Ferry Company
from compliance, but instead made every effort
page 115 ~ poi:;sible to obtain a suitable boat for the Ferry
Company in order that it could comply with said
order.
13. The Pennsylvania Railroad Company was not within
the jurisdiction of the Circuit Court of Northampton County,
and the Court erred in holding The Pennsylvania Railroad
Company subject to its jurisdiction on the theory that the
ferry was actually operated by The Pennsylvania Railroad.
On this theory, and in the absence of separate operation by
the Ferry Company, the Court had no jurisdiction. Railroad
operation would have been subject to the exclusive jurisdiction of the Interstate Commerce Commission.
14. The Court erred iu concluding that defendants were
guilty of contempt as a result of a conspiracy to abandon
ferry service. On this theory the Court had no jurisdiction
to enter its or<ler of l~ehruary 25, as unlawful abandoument of
service can be enjoined only under the provisions of the Interstate Commerce Act.
15. ~I.1he order of July 20, 1953, found the defendants guilty
of criminal contempt, which is a misdemeanor, and the niaximum fine for a misdemeanor in Virginia is $500.00.
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16. The fine of $250,000.00 imposed upon The Pennsylvania
Railroad Company under the order of July 20, 1953, was excessive, and constitutes unreasonable and cruel punishment.
17. The Court committed other errors which appear on the
face of the record.
NEW YORK, PHILADELPHIA AND NORFOLK RAILROAD FERRY COMP ANY.
THE PENNSYLVANIA RAILROAD COMP ANY.

By BENJ.

vV. MEARS, Counsel.

BENJ. "\V. MEARS,
C. A. TURNER, JR.,
BENJ. ·w. MEARS, JR.,
Eastville, Virginia
Counsel for New York, Philadelphia and
Norfolk Railroad Ferry Company, and
The Pennsylvania Railroad Company.
page 116
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Notice of Appeal and Assignments of Error was on the 28th day of August,
1953, mailed to Chas. M. Lankford, ,Jr., Exmore, ;va., Baxley
T. Tankard, Eastville, Va., B. Drummond Ayres, Accomac,
Va.., E. Sclater Montague, Citizens Nnt'l Bc.1,nk Buikling-,
Hampton, Va., and W. A. Dickinson, Cape Charles, Va., Spec:..
ial Counsel for the Commonwealth of Virginia.
Dated this 28th day of August, 1953.
BENJ. "\V. MEARS,
Attorney for New York, Philadelphia
and Norfolk Railroad Ferry Company.
The Pennsylvania Railroad Company
BENJ. "\V. MEARS,
C. A. TURNER, JR.,
BENJ. vV. MEARS, JR.,
Eastville, Virginia

•
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INTERROGATORIES

'rO ADVERSE PARTY.

The Eastern Shore Civic Association, Incorporated, calls
upon New York, Philadelphia & Norfolk Railroad Ferry
Company to answer upon oath the following interrogatories to
be used in evidence on behalf of the said Eastern Shore Civic
Association, Incorporated, in the trial of this cause:
(1) The names of all of the officers of the New York, Philadelphia & Norfolk Railroad Ferry- Company and the offices
held bv them.
(2) ·The names of all of said officers who hold office in the
Virginia Ferry Corporation and the offic~ held by them.
(3) The names of all of said officers who hold office in The
Pennsylvania Railroad Company and the office held by them.
(4) The names of all of said officers who hold office in the
Ncw York, Philadelphia & Norfolk Railroad Company, and
the offices held by them.
(5) The names of all of the directors of the said New York,
Philadelphia & Norfolk Railroad Ferry Company.
(6) The names of any of said directors who are directors
and/or officers of The Virginia Ferry Corporation.
(7) The names of any of said directors who are directors
and/or officers of The Pennsylvania Railroad Company.
(8) The names of any of said directors who are directors
and/or officers of New York, Philadelphia & Norfolk Railroad
Company.
(9) The amount of the outstanding capital stock of the New
York, Philadelphia & Norfolk Railroad Ferry Company.
(10) The amount of said capital stock held by
.
page 120 ~ The Virginia Ferry Corporation.
(11) The amount of said capital stock l1eld by
The Pmmsylvania Railroad Company.
(12) The amount of said capital stock held by the New
York, Philadelphia & Norfolk Railroad Company.
(13) The amount of said capital stock held by any other
parties and by whom so held.
(14) What operating ag-reements the New York, Philadelphia & Norfolk Railroad Ferry Company has with The Virginia Ferry Corporation, The Pennsylvania Railroad Com-
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pany and New York, Philadelphia & Norfolk Railroad Company, or with any other company.
(15) ·what changes, if auy have taken place in the holding~
of the capital stock of the company within two years from the
date hereof.
(16) The names of any and all persons not now officers or
directors of the corporation who have been officers or directors at any time within two years from the date hereof, and
the designation of the office or directorship held by earh .

.

EASTERN SHORE CIVIC ASSOCIATION,
INCORPORArrED.
By Counsel.
BAXLEY T. TANKARD,.
B. DRUMMOND AYRES,
Counsel.
B. DRUMMOND AYRES,
Accomac, -Virginia.
BAXLEY T. TANKARD,
Eastville, Virginia.
This is to certify that a copy of the foregoing was today
mailed to Benjamin W. Mears, Counsel for New York, Philadelphi~ & Norfolk Railroad Ferry Company, Eastville, Virginia, E. Sclater Montagne, Counsel of Record for the City
of Hampton, Citizens National Bank Building, Hampton, Virginia, and Richard R. Lyman, Counsel for
page 121 ~ National Organization of Masters, :Mates an<l
Pilots of America, the Brotherhood of Railway &
Steamship Clerks, Freight-handlers, Express & Station Employees, the Brotherhood of Locomotive Fireman & Enginemen, and the Brotherl10ocl of Railway Trainmen, at Toledo,
Ohio.
Dated this the 6th day of March, 1953.
BAXLEY T. TANKARD,
B. DRUMMOND AYRES,
Counsel.

N. Y., P. & N. R. R. Ferry v. Commonwealth, ex rel.
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NEW YORK, PHILADELPHIA AND
NORFOLK RAILROAD FERRY
COMPANY.
Philadelphia, Pa., 17th March, 1953

I HEREBY CE.RTIFY that the names of the Officers of the
New York, Philadelphia and Norfolk Railroad Ferry Company and the offices held oy them are :.

J. P. Newell, President
E. W. Smith, Vice-President in Charge of Operation
David C. Bevan, Vice-President
J. Taney Wi1lcox, Secretary
P. D. Fox, Treasurer.
IT IS HEREBY FURTHER CERTIFIED that of the
above officers, the following- are Officers of the Virginia Ferry
Corporation and hold the office in that Corporation as stated:
J. P. Newell, President
David C. Bevan, Vice-President
J. Taney Willcox, Secretary
P. D. Fox, Treasurer.
IT IS HEREBY FURTHER CERTIFIED that of the officers of the New York, Philadedphia and Norfolk Railroad
Ferry Company, the following are officers of The Pennsylvania Railroad Company and the office held by them is as follows:
J.P. Newell, Vice-President-Operation
E. ,v. Smith, Vice-Pre~ident-T1~aBtern Region
David C. Bevan, Vice-President-Finance
J. Taney Willcox, Secretary
P. D. li--,ox, Treasurer.
IT IS HEREDY FTJR~rHER CERTIFIED tha.t of the
officers of the New York, Philadelphia and Norfolk Railroad
Ferry Company, the follmvinp: are officers of the New York,
Philadelphia and Norfolk Railroad Company and the officH
held by them is a.s follows:
David C. Bevan, President

,J. Taney Willcox, Secretary
P. D. Fox, Treasurer.
B.H.R.
.Assistant Secretary.
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Swom and subscribed to before me, a Notary Public, for
the Commonwealth of Pennsylvania, in and for the County of
Philadelphia, the 17th day of March, 1953.
(Notarial Seal)

C. R. ANDREWS
Notary Public.

Commission Expires January 6, 1957.
page 123
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NEW YORK, PHILADELPHIA AND
NORFOLK RAILROAD FERRY
COMPANY.
Philadelphia, Pa., 17th March, 1953

I HEREBY CERTIFY that there is shown below a list of
tl1e Directors of the New York, Philadelphia and Norfolk Railroad Ferry Company:
H. "\V. Schotter
E.W. Smith
Fred Carpi

David C. Bevan
J. P. Newell.

IT IS HEREBY FURTHER CERTIFIED that of the
above Directors, the followi~g are Directors and/or Officers
of the Virginia Ferry Corporation:
Directors:
H. W. Sch otter
E.W. Smith
David C. Bevan
J.P. Newell

Officers:
J. P. Newell, President
David C. Bevan, Vice-President.

IT IS HEREBY FURTHER CERTIFIED that of the
above Directors of the New York, Philadelphia and Norfolk
Railroad Ferry C'ompany, the following are Directors and/or
Officers of The Pennsylvania Railroad Company:
Directors:
David C. Bevan
Fred Carpi

Officers:
E. W. Smith, Vice-PresidentEastern Region
Fred Carpi, Vice-President,Traffic
David C. Bevan, Vice-President
-Finance
J. P. Newell, Vice-PresidentOperation.
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IT IS HEREBY FURTHER CERTIFIED that of the
above Directors of the New York, Philadelphia and Norfolk
Railroad Ferry Company, the following- are Directors and/or
Officers of the New York, Philadelphia and Norfolk Railroad
· Company:
Directors:
E. W. Smith
Fred Carpi
David C. Bevan
J.P. Newell

Officers!
David C. Bevan, President
H. W. Schotter, Vice-President.

B.H.R.
Assistant Secretary.
Sworn and subscribed to before me, a Notary Public, for
the Commonwealth of Pennsylvania, in and for the County of
Philadelphia, the 17th day of March, 1953.(Notarial Seal)

C. R. ANDREWS
Notary Public.

Commission Expires January 6, 1957.
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NEW YORK, PHILADELPHIA AND

NORFOLK RAILROAD FERRY
COMPANY.
Philadelphia, Pa., 17th March, 1953

I HEREBY CERTIFY that the outstanding capital stock
of the New York, Philadelphia and Norfolk Railroad Ferry
Company consists of 50 shares of the par value of $50 per
share, total par value of $2,500.
IT IS HEREBY FURTHER CERTIFIED that no shares
of the capital stock of the New York, Philadelphia and Norfolk Raih:oacl Ferry Company are held by the Virginia Ferry
Corporation.
.
IT IS HEREBY FURTHER CERTIFIED that no shares
of the capital stock of the New York, Philadelphia and Norfolk Railroad Ferry Company nre held by The Pennsylvania
Railroad Company:
·
IT IS HEREBY FURTHER CERTIFIED that the entire
outstanding· capital stock of the New York, Philadelphia and
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Norfolk Railroad Ferry Company consisting of 50 shares is
held by the New York, Philadelphia and Norfolk Railroad
Company.
IT IS HEREBY FURTHER CERTIFIED that no shares
of the New York, Philadelphia and Norfolk Railroad Ferry
Company are held by any other parties.
IT IS HEREBY FURTHER CERTIFIED that there l1ave
been 110 changes in the holdings of the capital stock of the New
York, Philadelphia and Norfolk Railroad Ferry Company
within the last two years.
IT IS HEREBY FURTHER CERTIFIED that the following were Officers and Directors within the last two years, and
are not now Officers or Directors of the New York,. Philadelphia and Norfolk Railroad Ferry Company:
J. l\L Symes, Director and President
George H-. Pabst, Jr., Director and Vice-President.
Assistant Secretary.
Sworn and subscribed to before me, a Notary Public, fpr
the Commonwealth of Pennsylvania, in and for the County of
Philadelphia, the 17th day of March, 1953.

•

•

•

•
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CERTIFICATE OF JUDGE JEFF F. ·wALTER.

I, Jeff F. Walter, Judge of the Circuit Court of Nortlrnmpton County, Virginia, do hereby certify that the foregoing is
a true and correct transcript of the testimony and proceedings in the case of Commonwealth of Virginia at the relation
of the Counties of Norlhhampton and .Aecomack, et als. v. The
New York, Philadelphia and Norfolk Hail road Ferry Company and The Pennsylvania Railroad Company, tried in said
Court on May 25th and 26th, and July 20, 1953, and includes
the testimony offered, motions and objections of the parties,
the rulings of the Court, and the exceptions of the parties, and
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all other proceedings of said trial on May 25 and 26, and July
20, 1953.

I further certify that the copy of the testimony taken on
l\farch 25, 26 and 27, 1953, in the case of "bi re: Application
of New York, Philadelphia and Norfolk Railroad Ferry Company, For Indefinite Suspension of Ferry Service", which was
incorporated in and made a part of this record, is a true and
correct transcript of the evidence in this .case. The original
exhibits offered in evidence in the proceedings of March 25,
26 and 27, 1953, which were made a part of this record, have
been heretofore initialed and certified by me, and are now
lodged with the Clerk of the Supreme Court of Appeals of Virginia, with a petition for an appeal by the New York, Philadelphia and N oi'f olk Railroad Ferry Company, and a copy of
said exhibits have been duly initialed by me, and are also made
a part of the record in this case.
I further certify that the exhibits offered in e:vidence in the
trial of this case on :May 25 and 26, and July 20, 1953, as described by the foregoing· record, and designated
page 129 ~ as ComrnouweaHh 's exhibits 100 to. 116, inchudve,
and the defendants' exl1ihits AA and BB, inclusive, and exhibits introduced in the case of "In re: Application of Nc,v York, Philadelphia and Norfolk Railroad Ferry
Company, For Indefinite Suspension of Ferry Service" on
:March 25, 26 and 27, 1953, by the Intervenors designated as
exhibits 1 to 24, inclusive, and by the Petitioner, as exhibits
A to P, inclusive, are all tl.Je exhibits offered in the trial of
this case.
I further certify that the said transcript was presented to
me for certification, and signed within sixty (60) days after
the entry 0£ tlrn Jinal judgment of July 20, 1953, in this case,
and that tbe attorneys for the defendants gave to Special
Counsel for the Commonwealth, reasonable notice in writing
of the time and place to which same would be tendered to me
for certification.
Given under my han<l thls 8th day of September, 1953.
JEFF F. W.ALTER
Judge of the 31st Judicial Circuit.

I hereby certify that the above certificate was this day received hy me.

Sept. 8, 1953.
GEO. T. TYSON, Clerk.
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CERTIFICATE OF JUDGE JEFF F. WALTER.
This is to certify that all the exhibits which were introduced
in the trial of the above case have been duly initialed by me,
and are made a part of the record this 8th day of September,
1953, and may be carried to the Supreme Court of Appeals of
Virgfoia.
The exhibits which were introduced in evidence in the matte.r of "In re: Application of New York, Philadelphia and
Norfolk Railroad Ferry Company, For an Indefinite Suspension of Ferry Service", heard on the 25th, 26th and 27th days
of March, 1953, were also introduced and made a part of the
record in this case. Said orig·inal exhibits have heretofore
been initialed by me, and arc now lodged with the Clerk of
the Supreme Court of Appeals of Virginia, with a petition
for an appeal by the New York~ Philadelpl1ia and Norfolk
Railroad Ferry Company. A copy of said exhibits have been
duly initialed by me, and are made a part of the record in this
case.
Given under my hand this 8th day of September, 1953.

JEFF F. WALTER
Judge of the 31st Judicial Circuit.
I hereby certify that the above certificate was this day received by me.
Sept. 8, 1953.
GEO. T. TYSON, Clerk .

•

•

Virginia:
In the Circuit Court for the County of Northampton.
bi Re: Application of the New York, Philadelphia & Norfolk Railroad Ferry Company For Indefinite Suspension of
Service.
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RECORD OF HEARING BEFORE THE HONORABLE
JEFF F. "\VALTER AT EASTVILLE, VIRGINIA,
ON F'EBilU.A.H,Y 23th, 1953.
Present: ::\:Ir. Benjamin Vv.. Mears, Sr., representing the
New York, Philadelphia & Norfolk Railroad Ferry Company;
l\fr. B. Drummond Ayres, Mr. Charles l\L Lankford, Jr., and
Mr. Baxley T. Tankard, representing the Counties of Accomack and Northampton; Mr.. W. A. Dickinson, representing
the Town of Cape Charles; Mr. E. Sclater Montague, representing the City of Hampton, Virginia; l\fr. vV. l\foFerguson,
representing the City of Hampton, Virginia; l\fr. Harry L.
N achma1i, representing. the City of Newport News, Virginia;
Mr. C. B. Mattox, representing the City of Warwick, Virginia,
and Mr. Richard R. Lyman, representing the National Organization of Masters, Mates & Pilots of America, the Brotherhood of Railroad and Steamship Clerks, Freight-handlers,
Express & Station Employees, the Brotherhood of Locomotive
Firemen & Enginemen, and the Brotherhood of Railroad
Trainmen.

Mr. l\fontag·ue: If your Honor please, I would like to introduce :Mr. Harry L. Nachman, Attorney for the City of Newport News, and Mr. C. B. :Mattox, Acting Attorney for the
City of Warwick, and move the- Court for their
page 2 ~ qualification in this Court. I would also like to introduce l\Ir. Richard B. Lyman, who represents various labor organizations, and who does not wish to qualify at
this time.
l\fr. Mears· then asked leave of the Court to file his Petition
on behalf of the New York, Philadelphia & Norfolk Railroad
Ferry Company, 2nd to read said Petition to the Court.
Mr. Montague: If your Honor please, I would like to present a motion, asking·the Court to make the City of Hampton
a Party Defendant to this cause.
Mr. Ayres: If :vour Honor please, I wish to present a similar motion in behalf of the Counties of Accomack and Northampton, but before doing so, would like to ask permission of
the Court to confer with counsel, since we have not seen a copy
of the pleadings.
The Court: The Court sits today in vacation to hear a motion mncle by the New. York, Philadelphia & Norfolk Railroad
Ferry Cori1pany to suspend its operations indefinitely. I think
I sl10uld entertain that motion, and tl1e grounds therefor, before you g·entlemen present your requests or motions to be
made parties.
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. Mr. Ayres: I think that is correct. If your Honor please,
I was addressing myself to tbe Court because we have been
completely in the dark. Counsel for the Ferry Company has
given some counsel a copy of the petition since we arrived in
Court this morning·, but we have not had an opportunity to
see the Petition, and ask tlie Court to indulge us for a few
minutes to look over the pleadings, since we are completely in
the dark.
page 3 ~
The Court: The Court is still in the dark himself.
Mr. Ayres: I will allow l\.fr. Mears fo conclude
his statement, and then renew my request to the Court.
Mr. Mears: There is no requirement under the ferry statute to give notice when a request is made for temporary suspension of service.
T11e Court: How about indefinite suspension?
Mr. Mears: I will say for indefinite suspension. There is
nothing in the Statute. We have, from time to time, in the
past nine years, had to suspend service for periods running
from five to fourteen days for repairs, etc. However, it has
now come to a question of indefinite suspensionThe Court: Hasn't there, in the past, been some other service substituted T
Mr. l\fears: That is right. In several instances, it has been
possible to ge,t another boat from tlle Virginia Ferry Company.
The Court: So tbat tlie suspensiou of service without notice l1as been made by the actual supplying of the same service by other facilities.
Mr. Mears: On one or two occm:dons, we have not been able
to get a boat. In view of the fact that we were asking for indefinite suspension of this service, we tl10ug·ht that, in jm;;tice
to tbe public, we would publish these notices. The
page 4 ~ notices were posted on the front door of tlle Court
.
House on the 10th day of Febr.uary, and also in the
Village of Cheriton, in the post office; also in the post office at
Cape Charles, and in the Railrpad Office at Cape Charles, and
w·as published in tl1e newspapers published in this County, so
that everyone bad ample opportunity to appear here, and
make such objection as tl1ey see fit. Counsel has bad ample
notice from the newspaper publications. Mr. Ayres: That is not a petition.
The Court: I will hear your petition, _Mr. Mears.
Mr. Mears then read his petition on behalf of the New York,
Plliladelphia & Norfolk Railroad Ferry Company to the Court.
At tl1c conclusion of the reading, Mr. ·Ayres renewed llis motion to the Court as follows :
·
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If your Honor please, would your Honor indulge us for a
few minutes so that we may consult, and study this petition 7
The Court: Granted.
•
There was a short adjournment, after which Mr. Montague
filed with. the Court a demurrer and a petition in behalf of the
City of Hampton, Virgfoia.
Mr. Lyman then addressed the Court as follows:
If your Honqr please, I would like to state to the Court at
this time that I have been retained by the National Organization of Masters, Mates & Pilots of America, the Brotherhood
of Railroad and Stcamsl1ip Clerks, Freight-handlers, Express
& Station Employees, the Brotherhood of Locomopuge 5 ~ tive Firemen & Enginemen, and the Brotherhood of
Railroad Trainmen, a.s counsel. On behalf of those
org·a11izations, I would like, at this time, to move orally for
leave to intervene in this proceeding, and for these organizations to become parties defendant of record to this and to further pr.:>ceedings in this matter. We lmve not seen any of the
pleadings until this morning, and would like a reasonable opporhmity to make proper responr-:e to this petition. The interest of these organizations is that tliey are collective bar~tnining- representatives under the Railroad Act, for employees who may be adversely affected by the relief the petitioner is seekirnr. jn that their jobs will be abolished. For that
reason, these organizations have a vital interest in these proceedinµ;s, and we feel that the welfare of these employees is
established as part of the public interest, as well as the private interests of tl1e people whom I represent.
Mr. Mears: I want to inform the Court that we oppose anybody's intervening in this matter, and would like to be heard
after it has been ascertained who the parties are who desire
to intervene.
.
Mr. :Montague: This is not an ex varfe proceeding. The
public has a perfect ri.2.·ht to respond. Notice has not been
served even for a period of twenty-one clays. I represent the
municipality of the City of Hampton, and I want to be heard
on the demurrer today, on behalf of . the City of
pag·e 6 ~ Hampton. I understand that your Honor has permitted me to be entered as attorney of record.
The Con rt: The Court has no doubt hut that the parties
interested will be affected by any order entered.by this Court
in the matter presented by the Petitiorn.. ", or that parties of
interest ma.y, by petition, he made parties defendant. That
can't be done until thev understand anrl know the g-rounds for
the motion, but it does seem only fair, because it'-'is inherent
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in the law that the Court bear the interested parties. It seems
reasonable that they can hardly answer intelligently unless
they know the contention of this petition. The motion is made
this morning-we had notice that the motion was going to be
made-and the Court couldn't act upon a request unless it
could hear the grounds for it set forth in the motion.
lVIr. Mears: Will you hear me on the matter of the parties'
right to intervene 1
The Court: Do you mean to contend that it is, in substance,
an ex parte matted Then the Court would have to tell you
that he wouldn't pass on it until the Court had heard evidence
from interested parties. He would not treat it as an ex parte
matter.
Mr. Mears: Will Your Honor permit me to call to your
attention .the law under which we are attempting to proceed
this morningf
The Court : Yes, sir.
Mr. Ayres: If your Honor please, I would like to state our
position before :M:r. Mears does that.
The Court : Mr. Ayres.
page 7 ~ nfr. Ayres: l\fr. Lankford, 1\fr. Tankard and myself are appearing for the Counties of Accomack
and Korthampton; Mr. Dickinson represents the Town of
Cape Charles, and is not, at this time, asking to be made a
party of record. I also have here a telegram from the Mayor
and the Chamber of Commerce of the City of Pocomoke, asking me to protest in the strongest way possible against the removal of trains and boats. We are not asking· that they be
made formal parties at tl1is time. It is also possible that other
municipalities may want to be permitted to intervene at a
later date. The motion that I am making to your Honor at
this time is that the Counties of Accomack and Northampton
be made parties of record in this proceeding.
(Mr. Ayres then presented to the Court a written motion
in behalf of the Counties ·of Accomack and Northampton).

The pleading which we desire to file, if Your Honor please,
and which I would like to read to your Honor at this time, is
an Application for an Order requiring that the Ferry Company continue Service until the matter may be beard upon the
merits.
(¥r. Ayres· then read a petition in behalf of tl1e Counties
of Accomack and Northampton, to the Court).
The Court: You say that you are representing the Counties

0
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of Accomack and Northampton, and asking that
page 8 } they be made parties defendant, and may file a petition. Mav I ask if that is on behalf of the Boards
of Supervisors of the two ·counties t
.
Mr. Ayres: The Counties act through their Boards of
Supervisors. If you feel that we should change the wording
of the petition, we will, of course, be glad to do so. The Counties are legal entities.
The Court: The counties have to act through some agency.
Mr. Ayres: I have here a rei-mlntion adopted by the Board
of Supervisors of .Aceomack County this morning, and have
been advised that the Board of Supenrisors of Northamptou
County lias acted in the same manner.
Mr. Ayres then stated to the Court that the parties defendant were unable to arg-ue on the merits of the case at this time.
Mr. Montague: If your Honor please, I wish to be heard on
a demurrer.
Mr. Mears: I understood yonr Honor was going to hl~ar me
on the question of intervening, and I would like to be heard
at this time.
.
The Court: I tl1ink we might hear l\fr. Montague.
!fr. Dickinson: If your Honor please, I represent the Town
of Cape Charles, and have collaborated with the
page 9 } attorneys for the Counties of Accomack and Northampton in the preparation of the petition read by
Mr. Ayres, and we wish to adopt the petition read by him, as
our petition.
The Court: The Court is going to over-rule your motion,
Mr. Dickinson. Cape Charles is part of Northampton County.
l\fr. Lyman: If your Honor please, Mr. Ayres' petition
represents wlmt we feel is a reasonable request, and I would,
therefore, like to adopt his prayer for relief-in other words,
that the matter he continued until an adequate hearing may be
had, pending which, tlie carrier be required to maintain operations. I would, therefore, like to adopt his petition on behalf
of the four organizations on whose behalf I am asking the
Court's leave to intervene.
The Court: I am going to take your motion under consideration.
Mr. Montague: If your Honor please, I would like to present my argument on the demurrer.
J\fr. Mears: You can't hear Mr. Montague on a demurrer
at tlJis point, your Honor.
The Court: You are right, Mr. Mears. I thought, Mr.
Montag·up, that you were merely going to state the position of
your clients.
Mr. Montague: If your Honor please, I wish to stand on
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the demurrer and my petition for injunctive relief at this
time.
The Court: Mr. Mears objects to the Court's permitting
your clients to be made parties, and I will hear you
page 10 ~ on that.
Mr. Montague: I m1derstood that your Honor
had already ruled on that point.
The Court: No, sir. I will hear Mr. Mears.
Mr. Mears then presented his argument to the Court.
The Court: I think, Mr. Mears, that you are begging the
question, because that attitude is going to justify an effort to
relieve this Court of jurisdiction in the matter of ferries, and
God speed the day, so far as the Court is couccrned. If your
attitude is that this Court can enfranchise the ferrv acros~ the
bay, and then .tell it to take its own course, and that it is not
responsible, to thQ Court., hnt can do as it pleases, then the
Court cannot accept that attitude.
Mr. Mears: My theory is this. I nm not asking for abandonment. I came into Court to ask for time-for suspension of service. If I hndn :t come, your Honor could have said
that we had forfeited our franchise.
The Court: You came, and it seems to tllis Court that
· that is an admission that this Court does have jurisdiction in
supervision of the ferry. Since I have been on the bench, the
Virginia Fen·y Corporation assumes that this Court. has jurisdiction, and so does the New York, T>hiladclphin & Norfolk
Railroad Ferry Company assume that. I think we will all
agree that this Court does have some supervision, and I am
rat.her disposed to say that this Court has any reapage 11 } sonable inherent control over tl10sc ferries, once
it has issued a franchise to operate, which means
that you had a right to come into thi~ Court to ask for suspension, and I daresay this Court could say nothing if you asked
this Court to enter an order of abandonment.
Mr. Mears: If we hadn't come to your Honor, your Honor
could say that we had forfeited our franchise.
The Court: If this Court has jurisdiction to entertain your
application for a suspension, the Oourt is going to hold, without further argument, that these ~;ent]emen are witl1in their
legal rights when they petition the Court to be heard in opposition to it. I think it is perfectly pr)rtinent. rrhe la,,T h, an olrl
law, and, I think, wholly out of date, but I believe it can be
readily read in tl1e law that the Court retains, after the order
issuing a franchise, some control over the ferry companies.
They are nort who11y on tl1eir own, and absolutely free of the
Court who brought them into being, so far as operation is
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concerned. That being so, I am g·oing to permit these gentlemen to be heard.
Mr. Mears: ::M:y position is that we didn't have to give notice to the public.
The Court: The Statute doesn't say so, but I think, in fairness to the Court, that the. Court had a perfect right to say
to you-I am not going to hea.r this until the parties who
might be affected may be ht~ard. I am going·. to eay
page 1-2 ~ that the parties must be notified. You did give
fifteen days' notice. I think that was proper. By
giving it, you assume tliat there might be interests at variance
with yours. These men say that. they represent such interests,
and want to be heard. The Court is going to enter the appropriate orders making these parties, parties in interest to this
proceeding.
Mr. Mears: I note an exception; your Honor.
The Court: All you want is right, and all these gentlemen
want is what is right, and the Court wants to do what is right.
I didn't know until this morning what your contention was
going to be, and there was no reason I should until yo.u filed
your petition. You are going to set up the fact, evidently, that
you arc abandoning· the s~rviec so far as this corporation is
concerned, on this route, because you can't provide the facilities, and I think, if that is so, and if these gentlemen are interested, they have a rigllt to meet that. I don't think it would
be fair to put them to trial today. I am going to give some
consideration to ·their motion to continue the matter to a day
when we can come here, and hear the matter on its merits.
If I am going to be the one man to pass on this question of
permitting the New York, Philadelphia & Norfolk Railroad
Ferry Company to suspend service for an indefinite period of
time, I ought to have a lot of facts, both pro and con, before
making a decision on the matter.
page 13 ~ Mr. l\foar.s:
e arc asking· a suspension, and
are here to show. to vour Honor certain conditions
that we must meet immediately: One is that we have no ferry
boat after the 28th of February. In other words, at inspection, it goes out of service. The United States Coast Guard
takes it out of service.
The Court: You don't know that.
Mr. J\foars: We know that we have no ferrv boat. You can
not operate without a ferry boat.
·
The Court: I thoug·ht that your petition set up the fact that
Y?U felt it was a probabiliy that it would be taken out of service.
Mr. !\·fears: She definitelv ha8 to come out of service on the
first of J\1arch.
·

,v
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The Court : For inspection 7
Mr. Mears: We don't have a boat until they have done that,
and turned it back.
The Court: Isn't that the very questionMr. Mears: On the morning of March 1st, we have no
boat to operate. It must be turned over to the Coast Guard on
that date, and we are in a position to show your Honor that
we have no other boat, that we have tried our best to obtain
from the Virginia Ferry Corporation a boat, and that the
only other thing we have been able to do is_ to take the passengers from Cape Cluirles by bus.
page 14 ~ The Court: The only comment I can make is
this. You feel now that ii is right on top of you,
but vou should have started last vear. Let's lrnar the demuri·cr, and this injuction petition: I have thii to say, and
this is not binding. Mr. Montague-I want you to tie your
argument down as to the point the Court raises. I have doubt,
under the law, as to the demurrer.
The Court then heard Mr. Montague's argument on his demurrer.
Noon Recess.
Court reconvened at 1 :20, the same persons being present
as are lieretofore noted.
The Court heard Mr. Ayres' argument on the petition filed
by the Counties of Accomack and Northampton.
The Court: Do you g·entlemen have anything further to
say?
Mr. Lankford: If your Honor please, we concur .in the
argument of Mr. Ayres.
Mr. Mears replied to the argument presented by Mr. Ayres,
at. the conclusion of which, in regard to the question of the
jurisdiction of the Court, J\fr. 1\-Iears said that opposing counsel had seen a copy of a letter from the State Corporation
Commission. Counsel answered Mr. Mears as follows:
Mr. Lankford: I have seen no such letter, and this is tlle
first intimation I l1a.ve had of Ruch a letter.
page 15 ~ M:r. Ayres: I have not seen such a letter.
M:r. Montague: To clear the record, I would like
to make the same statement. I have no communication from
the State Corporation Commission.
The Court: I would appreciate it if there were no further·
demonstration. The Court is trying to get at the law on this
. matter. I think you might avoid referring to the matter of a
letter from the State Corporation Commission.
.
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]\fr. Mears, do I recall your petitiop correctly when I say
that you are asking the Court to permit you to suspend the
service for an indefinite period on the ground that this ship
that is now in use-the only ship in use-will not be fit to
operate after March 1st, and that you cannot get a substitute 7
Aren't you limiting :rourself a great deal by that sort of petition, in the introduction of evidence? These gentlemen have
a rig-l1t to know what will be your line of approach, and if your
petition only sets that out, and they are called upon to meet
that, where are you going to get when it comes to a lot of the
evidence you have been referring· to 1 Don't you .base your
application solely on tl10 fact that this one ship that you now
have control of-the only one-will not be. fit to operate after
March 1st, and that you cannot get a substitute? Doesn't it
start .and stop right there!
page 16 ~ :Mr. Mears: Yes, sir. But we think that the
evidence will show your Honor-this inspection
must take placeThe Court: You must do one thing and that properly. Now,
you are asking the Court to give its consent to a s:uspension
of service?
Mr. :M:ears: That's right.
The Court: On the ground that the one ship you have in
the operation of thef:!e services will not be fit to operate after
March 1st, and you can't get another. Listen to this-If that
is your ground; and that is what these gentlemen are prepared
to meet, how can you show any other evidence? Be specific.
How can you show what work needs to be done, how many passengers it carries, that it is not remunerativeMr. Mears: I am 1iot attempting· to do that. If I were
approaching your Honor about abandoning this service, I
would show you that it is n(!t remunerative, but we have not
reached that point yet. Suppose the inspection shows that it
_ can be repaired and put back on the run¥ '\Ve are not asking
to abandon. If we were, I would show you that we suffered
such and such a loss daily, and for the past number of years.
That would be pertinent to an application for abandonment,
and not suspension. "re are here for suspension. We are
showing your Honor that this l1oat goes for inspection, and
what we have done to take care of service until·the inspection
is made. ·we were trying to give your Honor all
page 17 ~ the facts tlmt con:fro1ited us in the operation of this
ferry across the Bay.
The Court: That is a verv lar.2.·e statement vou :finished
with. These gentlemen compl~in tl;at they didn't°'lmow about
what you intended to prove. I am disposed to give them some
time to meet the grounds of your petition, and, if I do, when
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they go off and come back, and we bear it agc1in, I am asking
you if you weren't, by your petition, sort of limiting· your
clients to testify that they want a respite for an 'indefinite',
but almost a definite period, until they can find a ship. If that
is true, these gentlemen, I naturally feel, haven't had any way
of knowing· wliat you were going to base your petition on, and
haven't had available to them tbe evidence that vou will
probably show to the Court as a justification of your., application.
Mr. Mears: I would have thought they would have known
this-that if we brought a petition for suspension, we would
soon-If we came here with a petition for abandonment, we
would unquestionably show what we had at stake-the impossibility of earning a profit.
The Court: Haven 1t I a right to ask you this questionThese gentlemen haven't said it~ hut haven't these gentlemen a
right to say that, in asking· for suspension, whether a bus service would be justification for such suspension¥ There are
many thingsMr. Mears: The only thing I can do is say this. "\Ve have
- brought the best evidence we have to file a petition
page 18 ~ asking for suspension. Until we are permitted to
argue, we can't show Urn facts, and I don't think
we can decide on the facts until we put these gentlemen on
the stand.
·
The Court: Yon know that you arc 1imited. by the nature
of the paper and its cont~nts. This Court is not goin~: to hear
a rambling lot of eviden~e in the future. I am disposed to give
them an opportunity to meet tl.Je declaration that you gentlemen make.
The Court: You know that you are limited by the nature of
the paper and its contents. This Court is not ~;oing to hear
a rambling· lot of evidence in the future. I am disposed to give
them an opportunity to meet the declaration tl1at you gentlemen make.
Mr. Mears: My evidence today iR that we vrnulcl expect to
confine ourselves within our pleas. I don't wnnt to transgress
the Court's direction. "\Ve had no intention at allThe Court: The Court is going to try to be controlled by
the law. If you gentlemen disagree, I am going to give you an
opportunity to object. I am going to give these gentlemen a
reasonable time to make theii' defense, and we don't want to
g·o into this question with a whole lot of unnecessary evidence.
]\fr. Mears: )Ve could show you very, very great losses.
That doesn't come into this picture at all. It is not a petition
for abandonment. We have the people here as witnesses to
testify about that,
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The Court: HaYe you gentlemen anything further to say T
Mr. Ayres: We are not prepared, your Honor, to go into
it on the merits.
Mr. Montague: I think I have a closing argument on a demurrer, unless the Court has already come to a
.
page 19 ~ conclusion.
The Court: The Court over-rules the demurrer.
l\fr. Montague: Counsel for the City of Hampton excepts
to the ruling of the Court in over-ruling the demurrer, and
assigns bis grounds of exception at the bar of the Court.
The Court: Gentlemen, have you other matters to bring up
in connection with the papers filed here¥
Mr. ::Montague: I wish to present to the Court an order for
sustaining; the demurrer and granting the injunction, but I
understand, due to your Honor's ruling, that you have over- .
ruled, nnd I except to the mling of the Court in denying it.
I would like to have it in the record. This is the order we have
asked for.
The Court: I h~ve ruled on it. The contents of the order
will be in line with what I have ruled on.
Mr. l\fontag11e: I think the mling ~vould go to the action of
the Court in over-ruling the contents of the order.
The Court: Let's consider now the question of how much
time is reasonable for the preparation of the case by you
gentlemen representing the petitior1en~. I don't want to postpone this matter for long. I know it ·will take some time, ·but I
do want you to feel that this lias a prior claim upon your time
until we can dispose of it..
Mr. Ayres: May I.ask this, your Honor? These gentlemen
state that they can't get a boat. If thE'ir contention
page 20 ~ is based on the fact that there is no such bo~t available, it won't take much time. l1ecause we are in
a position to show that there is a boat available.
The Court: I understood Mr. Mears to say that they were
prepared to give evidence as to tl1e earnings, or losses, by the
facilities, but, in view of the narrow issue, that would not be
pertinent.
Mr. ]\foars: If counsel wants it, we will have the evidence
ready.
Mr. Ayres: vVe arc not asking for it on that basis. If
it is just a question of the physical incapacity of getting the
bont, it won't take long.
The Court: He said that he was not g·oing into the question.
of whether or not it was nmning- at a profit or a loss.
Mr. Ayres: If your Honor please, we would a8k for a postponement of thirty days.
The Court: I am setting the case to be heard on its merits
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on March 25th, 1953, and am requiring in the Order that the
New York, Philadelphia & Norfolk Railroad Ferry Company
continue to operate until that time.
Mr. Mears: I take an exception to the Court's ruling.
9/8/53.

J. F. "\V.
I hereby certify that tl1e within was delivered to me Sept.
~' 1953.

GEO. T. TYSON, Clerk.

•

•

•

•

APPLICATION FOR INDEFINITE SUSPENSION OF
FERRY SERVICE.
The Testimony and Other Incidents in the Hearing of the
Above-styled Cause, Heard Before t.he Honorable ,Jeff F.
·waiter, Presiding Over the 31sLTudi'1ial Circuit, At Eastville,
Virginia, Beginning on the 25th Day of March, 1953, and Ending on the 27th Day of Mareh, 1953.
Present: Mr. Benjamin vV. Mears, Sr. and l\fr. ,vinston
Cousins, representing the New York, Philadelphia & Norfolk
Railroad Ferry Company; Mr. D. Dnunmond Ayres, Ur.
Charles M. Lankford, J1·., a.nd Mr. Baxley T. Tankard, representing the Counties of Accomack and N ortbampton, and
The Eastern Shore Civic Association, Inc.; Mr. W. A. Dickinson, representing the Town of Cape Charles, Virginia; Mr.
E. Sclater Montague and Mr. "\V. l\foFerguson, representing
the City of Hampton, Virginia; Mr. Harry L. Nachman, representing the City of Newport News, Virginia; Mr. C. R.
Mattox, representing the City of Warwick, Virginia; and Mr.
Richard R. Lyman, representing the National Organization of
Masters, Mates and Pilots of America, The Brotherhood of
Railroad and Steamship Clerks, Freight-handlers, Express &
Station Employees, the Brotherhood of Locomotive Firemen
& Enginemen, and the Brotherhood of Railroad Trainmen.
The Court: Gentlemen, are you ready to proceed?
· Mr. Ayres: If your Honor please, we are ready for the petition that was filed on the 25th of February, 1953. We are not
ready to go into the petition filed recently for abandonment.
Before going any further, your Honor will recall that, after
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the hearing 01i the 25th o.f February, when we were
page 2} preparing the order, word was received from the
Supervisors of .Accomack and Northhampton Counties that they had been advised by counsel. that they should
wait ·until after receiving approval from the Attorney General's Office, before becoming parties to the proceeding, and
asking to be withdrawn. They have since received approval,
and now desire to again be made }Jarties to the proceeding,
and t<? a~opt the pleadi~S-S filed by The Eastern Shore Civic
Association, Inc., and Iw1sh to make the motion that the Counties of Accomack and Northampton be made parties to the proceeding, and adopt the pleadings filed by the Eastern Shore
Civic Association, Inc., and tender to the Court an order to
that effect.
Mr. Mears: We wish to make formal objection.
The Court: The order will be entered, and they will be
made parties defendant.
Mr. Mears: After the hearing on th~ motion for an inde:finite suspension, which your Honor heard on the 25th of February, we immediately went to the office, and eommunicated
with the Philadelphia Office, in an effort to have an interview again with the Virginia Ferry Corporation, who operates
the Virginia Fei·ries, in an effort to obtain a boat. We also
wrote a letter to the Coast Gun rel, and as)red if they would
not suspend their inspection, and J?ermit us to operpage 3 } ate the the boat for a period of thirty days, in view
·
of the Court's order. We were unable to get either
one. We will show your Honor everythin~ we did from November on. In the new petition which we filed, we would like
to ask for a hearing on that petition at this time and to make
a motion that the petition which was filed on the 25th, and
which came up for hearin~ on the 25th, be dismissed. We
would like to have your Honor, with no intention of getting
away.from that petition, if your Honor sees fit not to dismiss,
to permit us to go on with the hearing of this, and we believe
we can convince your Honor that we have done everything
we could to continue the service both before the hearing on
the 25th, and since.
The New York, Philadelphia & Norfolk Railroad Ferry
Company moves the Court to permit it to withdraw, and dismiss at its own cost and expense, the petition filed on the 25th
da:v of February, 1953.
Mr. Ayres: May it please the Court. Our position in that
connection is this: You will recall that at the conclusion of
the previous proceeding, there was considerable co11oquy between the Court a.nd counsel for the Ferry Company, concerning the narrow issue made by the Ferry Company for suspen-
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sion, and that the Court admonished and advised counsel that
the issue made by that petition was purely one that
page 4 ~ they could not obtain a boat, and that no other matter would be beard at this time. vVe have answered
that petition, and are prepared to go ahead. Our position is
further that these gentlemen have done absolutely nothing to
comply with the Court's order to continue service, from that
date until the present time, and that they are in contempt of
this Court, and that until they pnrge themselves of their
contempt, they l1ave no right to make motions, file petitions,
or do anything else. Our position is that that is the first
matter to be beard. If they don't care to prosecute their petition for indefinite suspension, which is the only matter set
today, we desire to present, at the appropriate time, onr objections to this" petition they have filed for abandonment. ·wc
say that now they lmve no standing in this Court.
Mr. Montague: The position of tlic City of Hampton is to
ask for an order at this time for the ferry to continue in operation, and I can't conceive how, in absolute defiance of tl1e order
of this Court, the Court can liear an order for relief, or how
any assistance of the Court can be entertained, as I view the
matter. We have come here to meet certain verv definite
issues, which the Court clearly crystalized, as to ,,rbether a
boat was available, aml, so far as a new petitfon is concerned.
we wish to file a motion to reject it, for the reasons
page 5 ~ therein stated, and I concur with 1fr. Ayres that the
first thing to pass on is tlw fact that they are in
contempt of this Court, and I will ask the Court to impose n
fine of $1,000.00 a day, to continue until operation is re!-mmecl.
vVe are ready to go forward on that issue. With the exception of traffic and financial matters, so far as I am concerned,
I will be willing to meet tl1e other petition at this time. I received it on the 20th, which was last Friday, and, while I
frankly don't think that is determinative-the financial matters-i am not sure how ·we .could approach that. It ,vould
be very difficult to cover tlm t. But we arc ready to go forward
with our evidence, as far as the Court wants to ~o.
Mr. Mears: At the time we filed for indefinite suspension
of service, there was no p1a~·e in our petition at tliat time for
the question of losses or profits. Since tliat time, we liave
bad inspection by the Coast Guard, and it has heen gone over·
with our people, and the estimate for putting the vessel in
repair would be in excess of $500,000., and there is very serious doubt that that vessel can be put in such condition as to
trust the people of the Eastern Shore to tl1e boat. Tl1e condition there came very suddenly, and we don't know where
the next bad break-down would come. We want to show tho
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whole case. "\Ve have all of our witnesses here. We
ask your Honor to permit us to introduce the evi·
dence.
The Court: Admission of evidence will arise in due course,
and the Court will pass upon it. I tllink it was understood by
all parties to this matter a month ago-I think I made it very
olear-tlu11t there remained just the one issue-that was;
whether or not the Ferry Company could provide facilities for
the continuation of this service. In view of that situation, the
Court will defer all motions until the matter that is at present
before the Court has been heard, and I will make at this time
no particular date assignment for the hearing of the other
petition, until this matter has been concluded, the matter of
the original application for suspension of the ferry service
indefinitely, and we will proceed to hear that matter now.
Mr. Mears: ·we except to that ruling, and will proceed to
put on our evidence.
pag·e 6

~

page 7

~

MR. ·wrLKINS LEONARD ·wrLLIAMS,
being first duly s,vorn, testified as follows ::DIRECT EXAMINATION.

Q. w·m you please state your name and your occupation Y
A. ·Wilkins Leonard ,villiams. Boatmaster for The Pennsylvania Railroad Company, and for the New York, Philadelphia & Norfolk Railroad Ferry Company.
Q. And where do you reside?
A. Norfolk, Virginia.
Q. How long· have you been connected with the Nip & N
Ferry Company?
.4... Approximately forty-five years with the service here.
Q. Mr. ·wmiams, what are your duties?
·
A. "\Vith the operation of the floating equipment of the Delmarva Division of The Pennsylvania Railroad; and of the
passenger equipment of the New York, Philadelphia & Norfolk Railroad Ferry Company.
Q. And do your duties have to do with the Elisha Lee, and
the otlwr tug boats and floating equipment in this area?
A. They do.
Q. "\Vlien was the In.st inspeetion made of the Elisha Lee?
A. The last inspection was February 28th, 1952.
Q. And your certificate then expired 1
A. On February 28th, 1953.
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Q. And it was due back for inspection on March 1st, 1953 '1
A. That is correct.
page 8 ~ Q. Did any condition or any trouble arise with the
Elisha Lee sometime in November, 1952!
_
A. Yes. On the morning of the 21st of November, 1952,
Chief Engineer Sparrow, of the Elisha Lee, called me from
Old Point Comfort at my office at Little Creek, and staterl that
he was calling at the request of J. H. R. Hudgins, her Master,
and saitlMr. Montague: I object to repeating what someone else
·
said.
Mr. Mears: Just his report, Mr. ·williams. Not what somebody else said. The trouble was reported to you, and what did
you do 1 Did you make an investigation?
A. I found that the main deck was broken up at three
points, and that the gangway was mashed in. This damage
was all on the port side.
Q. w· as that a substantial damage Y
A. Yes, it was substantial damage. This was the first examination. We made temporary repairs so that the boat
might continue in service.
Q. What was done then, in repairing thaU
A. Temporary repairs were made, and the boat resumed
her trip to Cape Charles.
Q. "\Vas further work done?
A. Yes. After that.
Q. What was done¥
page 9 ~ A. The deck was given permanent repairs, a new
.
gang·board was installed, and such other repairs
as we could make with the boat on the run.
Q. ·what was the condition of the weather at that time?
A. I was not in the Bay, and couldn't .say. It was blowing .
heavily, but ·the floating railroad tugs and barges continued
throughout the period, aud the Virginia Ferry continued, and
the Bay Line boats continued to operate.
Q. Did you have any further trouble in November with
that vessel, and, if so, what was iU
A. On November 27th, while the steamer was en route from
Norfolk to Cape Charles, and near Old Point, the steering gear
didn't obey, and, upon examination, the steering blocks were
found to be loose at the moorings. The steamer returned to
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Norfolk that evening, and we had repairs made, and put the
Lee in service the following morning~ During the period of
this repair, the passengers ,vere handled by bus via Little
Creek.
Q. What did you attribute the cause of both of these damages to¥
.A. The damage .of November 21st was storm damage, as a
result of weatlier conditions, and the damage of the 27th possibly was caused by strain in that trip of March 21st, but there
was deterioration at this point.
Q. Was the condition of the materials of the boat contributory to the trouble?
page 10 ~ A. I would sav deterioration.
Q. What condition did you find where the steering gear broke lose Y
A. The wood was in a deteriorated condition.
Q. Did you nialrn a report of that to your superintendent?
A. Yes. To Mr. J. M. Abbott, Superintendent of floating
equipment, by phone, on the date of the occurrence, and, after
a further examination. I saw there. was considerable more
<lam.age than was first reported and reported the fact that
there was considerable more damage by phone, and also by
letter.
Q. To both Mr. Abbott and Mr. Lingenfelter?
A. Yes, and urgecI that consideration be given to replacement of the boat.
Q. Mr. Williams, did you issue any instructions to the
captains of this vessel, after these two break-downs which you
just testified a bouU
A. Yes, sir, I_ did.
Q. ,vm you please tell his Honor why and what was the
purport of that report?
·
A. On or about January 18th, 1953, Captain Bridges called
me at home. I was not present. He called later from Old
Point, and said that the engine room casing-that part of it in
the passenger saloon, was working to the extent that the glass
was cutting the frame, creating a hazardous and dangerous
condition to the men working below. We had the glass removed the following day and boarded up where
page 11 ~ the window was, but at that time, I addressed this
letter to the captains of the Elisha Lee. Shall I
read the letter?
l\fr. Ayres: May counsel see it, please?
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Note: After reading the letter, counsel for the defenda:µts
stated that they had no objection, and the witness read the
letter to the Court.
Mr. Mears: If your Honor please, I would like to introduce that letter in evidence, as Exhibit A.
The Court: Admitted.
Mr. Mears:
Q. Mr. Williams, was that letter brought about on account
of conditions that developed in that vessel, beginning in
November!
A. It was.
Q. During occasions following that, until the boat was
turned over for inspection, was it necessary to withdraw, at
the request of your captains, the Elisha Lee from service?
A. Yes, sir. On January 24th, 1953, Captain J. H. K.
Hudgins called from Old Point, and said that, in his judgm@t·
Mr. Montague: I object to repeating what he said.

Mr. Mears: tTust tell the result.
A. When the boat arrived at Norfolk, she remained there
until 7 :30 that evening. That made us miss the day-time,
north-bound trip, and the afternoon trip from Cape
page 12 r Charles south. The passengers were bussed.
The Court: This bussing of the passengers-vVas that
done at the expense of the Railroad, or the expense of the
passengers?

A. The passengers were handled on the same ticket as on
the steamer.
~.fr. Mears :
Q. Mr. Williams, do you have any other incidents?
A. On February 15th, when the boat arrived at Norfolk, at
9 :40 A. M. she remained there until 10 A. :M. on February 16th.
Q. Mr. Williams, was that the result of the call from the
captain that it would be against his judgment to make those
runsf
·
A. It was.
The Court: What captain f
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A. H. C. Hundley.
.

•

Mr. Mears:
Q. Have you any other incidents Y
A. No, sir.
Q. In November, at that time-what period was the boat
off?
A. You mean on this first occasion on November 21st Y She
was not out of service. "'\Ve made temporary repairs on the
run, and followed with more permanent repairs while she continued in service.
Q. And the next time, when the steering apparatus broke
down?
A. She was out of service from 7 :10 P. M. on
page 13 ~ November 27th, until 10 A. M. on November 28th.
Q. How were your passengers. taken care ofY
A. By bus from Norfolk to Little Creek.
That's all. You can take the witness, g·entlemen.
CROSS EXAMINATION.
By ~Ir. Montague:

Q. I understood you to say that you were Boatmaster of the
Pennsylvania Railroad Company 1
A. That is correct.
Q. And of the New York, Philadelphia & Norfolk Railroad
Ferry Company?
A. That is correct.
Q. "'\Vere you paid by both organizations separately?
A. By one check.
Q. ·which came from Philadelphia¥
A. _That's right.
Q. ·what position, if any, do you holdThe Court: "'\Vhose clieck?
A. The Pennsylvania Railroad's.
]\Ir. 1\fontague:
Q. "\Vhat · position, if any, do you hold with the Virginia

Ferry Corporation Y
A. None.
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Q. Are you familiar with any of the operations of the Virginia Ferry Corporation Y
page 14 ~ A. My office is located at Little Creek, and I see
the boats operating there.
Q. Do you know who is the president of the New York,
Philadelphia & Norfolk Railroad Ferry Company Y Do you
know his name?
(No answer).
Q. Do you know the name of the president of your Ferry
Company?
A. I think Mr. Simms is.
Q. I will refresh your memory. Is Mr. Newell the president?
·
A. I have no contact with the president of the Pennsylvania
or the New York, Philadelphia & Norfolk Railroad Ferry
Company. I report to the superintendent of floating equipment.
Q. All I asked was, don't you know the president of your
company by name, and you said 'No'. Is that right?
A. That's right.
Q. Do you know the name of your secretary?
A. No.
Q. Do you know the name of the treasurer of your company?
A. Mr. Fox. He signs the checks, and that's the reason
I know.
Q. Is he also treasurer, if you know, of any other company
that you know of Y
A. Not to my personal knowledge.
· Q. Don't you know for a fact that he is the treasurer of
The Pennsylvania Railroad Company?
A. Yes, sir. I said that.
page 15 ~ Q. Do you know whether he is also treasurer of
the New York, Philadelphia & Norfolk Railroad
Ferry Company?
A. Yes, sir.
Q. .And treasurer of the Virginia Ferry Corporation Y
A. Not of my own knowledge.
Q. Do you know how many vessels the Virginia Ferry Corporation owns 7
A. They own five passeng·er vessels.
Q. Do you know whether all five are constantly in use, or
whether or not, approximately fifty per cent of the time, the
Accomack remains tied up at Little Creek?
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.A. I don't know what percentage of the time .. There are
occasions when she is.
·
Q. "\Vas she .tied up yesterday or today when you came
across?
A. She was yesterday. I came across yesterday.
Q. How about Monday.
as she tied up then Y
A. She was in service Monday morning. I recall seeing
her.
Q. For the Sailors' Special 7
A. I don't know. I am not familiar with the operation of
the .Virginia Ferry.
Q: Do you know whether or not, Mr. Williams, since the
25th day of Febi·uary, 1953, there has been any ferry operated
by the New York, Philadelphia & Norfolk Railroad Ferry
Company, operating between the Peninsula of Virginia and
Cape Charles!
A. I know of none.
page 16 } Q. Were you acquainted with an order of this
· Court, entered on the 25th day of February, 1953,
directing the continuance of that ferry service until the further
order of this Court 1
A. Yes, sir.
Q. Do you know of your own knowledge, what effort the
New York, Philadelphia. & Norf.olk Railroad Ferry Company
has made, through the appropriate officials of the Virginia
Ferry Corporation, to get temporary use oi a boatf
A. I do not.
Q. Is it true, or is it untrue, that the communications ·had
with the Coast Guard, subsequent to the 25th. of February,
1953,-were those communications bad in the name of The
Pennsylvania Railroad Company or in the name of the New
York, Philadelphia & Norfolk Railroad Ferry Company?
A. The Pennsylvania Railroad.
Q. And is it a fact that those letters to the Coast Guard
were signed by you f
A. That is correct.
Q. In the name of the Pennsylvania Ra.ilroad f
A. Yes, sir.
Q. And the reply was addressed to you in care of The Pennsylvania Railroad f
A. Yes, sir.
Q. And, so far as your knowledge is concerned,
page 17 ~ there were not any communications in the name of
the Ferry Company with the Coast Guard?

,,r
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A. Let me check. I think I have a copy in my pocket. That
is correct.
Q. Is my question substantially correct that communications to the Coast Guard had your signature on behalf of the
Pennsylvania Railroad Company!
A. Yes, sir. _That is correct.
Q. And the reply was addressed to you, as Wilkins L. Williams, The Pennsylvania Railroad Company, Little Creek,
Virginia¥
A. That is correct.
Q. And there were three such communications passed,
coming from you Y
A. Yes, sir. And their reply.
Q. Mr. Williams, in your capacity as Boatmaster, w~at
efforts, to your knowledge, have been made to acquire some
other vessel for this run¥
A. A matter of that kind would not be handled by me, but
by the Superintendent.
Q. And that is Mr. Abbott f
A. He is Superintendent of Floating Equipment.
Q. Who is he employed by¥
A. By The Pennsylvania Railroad, as far as I know.
Q. And, as the Boatmaster of the New York,
page 18 ~ Philadelphia & Norfolk Railroad Ferry Company.,
so far as your knowledge is concerned, you have
not made, or been authorized to make, any search in an effort
to obtain a suitable vesscU
A. It wouldn't come under my jurisdiction.
Q. Do you mean to tell the Court that, as the Boatmaster,
you wouldn't be called upon to inspect the suitability of a
boat, and its sea-worthiness, and its navigable propensities ·r
A. I have not been called on.
Q. Do you mean to state to the Court, Captain "'\Villiams,
that you have not inspected the steamship, John A. Messick?
.A. No, sir. I never saw it.
Q. Reverting to the Elisha Lee, as a Boatmaster of some
years' experience, is it a fact, or not, that the boat has an iron
lrnll f
•
A. She does.
Q. Is it a fact that, so far as the hull is concerned, it will
be in use a lot longer than you or I will live Y
A. I would say yes.
Q. Isn't it a fact that the major repair costs on the Elisha
Lee relate to the wood which is rotting in some of the decking?
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A. In the main deck and the superstructure.
Q. In other words, the wood f
A. All wood.
Q. Generally speaking, the hull, the boilers, and the machinery, with a little repair, made rather inexpensively, could be
put in proper condition?
page 19 ~ A. Yes, sir.
Q. Are you familiar with the :findings of the
Coast Guard, with rcfereiwc to recommended repairs?
A. I am.
Q. Is it a fact that in about fifty per cent of the instances,
they recommended repairs that use the word 'aR necessarJ' or
'as fonn<l necessarv't
A. As found neces.sary.
Q. Now·, as an experienced Boatmaster, is there any man
in the world who could tell what the repairs would amount
to until the boat is opened up f
A. Not in its entirety.
Q. And any figures that anyone gives with reference to the
cost, in final analysis, are matters of speculation and surmize?
A. I wouldn't say that. I would say this. I don't believe
you could determine the exact extent of the repairs until the
vessel is opened up, but it has been opened up to the extent
that you can see that very extensive repairs are necessary.
Q. In the wooden structure of the ship~?
A. That's right.
.
Q. And until it is opened up, the extent of the deterioration
cannot be determined with certaintY.?
A. Not with entire certainty.
page 20 ~ Q. And isn't it a fact that, as a .boatmaster, that
an iron decking is more expensive than a wooden
deck·?
A. That is correct.
Q. And isn't it a fact that from the view·point of suitability,
of service, and of the sea-worthiness of a vessel, a wooden
decking would suffice for years?
A. Yes. A good wooden decking.
Q. This vessel is, I believe, sixty years of age?
A. That is correct.
Q. How many wooden deckings have been placed on it in
tLe Inst sixty years f
A. I am not in a position to answer that. The boat is
under charter to The Pennsylvania Railroad, and the indication is that much of the deck iR the original.
Q. During the years it lias been under charter to the Penn-
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sylvania Railroad, is the same deck there that was there when
the vessel was received?
A. Except where repairs have been made where it was
broken up.
Q. You did make repahs to the decking on the starboard
side?
A. On each side.
Q. This boat has been under charter to the New York,
Philadelphia & Norfolk Railroad Ferry Company for what
period of time?
·
A. Since 1943.
Q. Are you familiar with the charter of that vessel Y
A. Iamnot.
page 21 ~ Q. You have never seen the boat charter from
the Maritime Commission to the Ferry Company 1
A. No, I have not.
Q. When this letter of January 19th, 1953,-this personal
and confidential letter-was written to the captains of the
steamer, was the matter then being considered by officials
of the company to either temporarily, or permanently, suspend its ferry operation f
A. I knew nothing of that kind.
Q. Is your name signed to any of the circulars or notices
that the Railroad Company or the Ferry Company, have issued with reference to suspension or termination of this operation?
·
A. It is not.
·
Q. Are you familiar with the various leases of the terminals
that the New York, Philadelphia & Norfolk Railroad Ferry
Company entered into?
A. I have no knowledge of that.
Q. When you spoke of perhaps one or two days-I didn't
catch which-that the Elisha Lee for some reason wasn't operating, wasn't able to make the run, and you stated to the
Court that a bus service was substituted, what service, if any,
was substituted for the great area of the peninsula of Virginia, where I live?
.A. I am not in a position to answer that. I do not handle
the bus service.
page 22 ~ Q. You can't tell us either that you knew that
bus service was substituted in place of the ferry
service on one or two occasions from Norfolk?
A. Yes, sir. I referred to Norfolk.
Q. }[y question.
---~
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l\fr. :Mears : Let him finish.
Q. I thought he had. My question is, if you know what
service was substituted from the Peninsula of Virginia to the_
Pennsylvania Railroad over here T
A. I do not, sir.
Q. Of your own knowledge, do you know whether any service was substituted Y
A. I do not.
Q. Or from the town of Cape Charles to the Peninsula of
Virginia?
A. I do not.
That's all.
Mr. Ayres:
Q. How long have you been Boatmaster for the New York,
Philadelphia & Norfolk Railroad Ferry Company?
A. About eleven years.
Q. That takes you back to 1942?
A. That's right.
Q. '\Vho was your predecessor in that position f
A. Mr. Weaver. G. R. Weave·r.
page 23 } Q. Were you associated with him in any manner Y
A. Yes, I was.
Q. ·what was your position!
A. Chief clerk.
Q. And you were, of course, familiar with the records and
the orders, etc. that were given by the Boatmaster preceding
you?
A. I would say to some extent, yes, sir.
Q. What ferries or steamers were leased to the New York,
Philadelphia & Norfolk Railroad Ferry Company when it began to function?
A. My recollection is the steamer Elisha Lee and the Maryland.
Q. The Elisha Lee 1 .
A. The Virginia Lee, I should have said.
Q. Didn't they also lease to them the steamer Pennsylvania?
A. I believe so. I couldn't say.
Q. Now, that same service, prior to the charter.ing of this
railroad ferry company, had been rendered by the Pennsylvania Railroad, had it not?
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A. As far as I know, yes.
Q. And the Pennsylvania owned these three steamers!
A. Yes, sir.
Q. And since the charter of this new corporation, the Penn- sylvania Railroad has continued to handle the matter, so far
as your office is concerned, as they did before¥
A. That's right.
page 24 ~ Q. No difference in the operation Y
.
A. That's correct.
Q. Mr. Abbott, that you spoke of, what is his full name f
A. John Nelson Abbott.
Q. Where is his. office Y
A. Hoboken, New Jersey.
Q. What is his official title f
A. Superintendent of Floating Equipment for the Pennsylvania Railroad.
Q. He has no position with the Ferry Company f
A. I know of none.
Q. And he is your superintendent, and you make your reports to him Y
A. Jointly to him and :Mr. Lingenfelter.
Q. And Mr. Lingenfelter's position is whaU
A. Superintendent.
Q. Of whatf
A. Of the Pennsylvania Railroad and the New York, Philadelphia & Norfolk Railroad Ferry Company.
Q. Wbat became of Ow steamer Maryland f
A. She was sold, I think, three years ago.
Q. That would be about 1949f
A. I think that is correct. I am not positive. I don't have
the date before me.
Q. Had she been used by the Company up to that timef
A. As a relief boat when the Elisha Lee was off.
page 25 ~ Q. "';Vhait became or. tlle Htcamer Pennsylvania f
A. She was sold tl1ree or four years prior to
that.
Q. Was she used up to the time you sold her!
A. Not for several years.
·
.
Q. But the Maryland was still serviceable at the time you
sold her? ·
A. Yes, sir.
Q. It has always required a relief boat to operate this run,
has it not?
A. Yes, sir.
Q. So, after the Pennsylvania went ont of service; you opcr-
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Is

that correct Y
A. Yes, sir.
Q. ,vhen the Maryland was sold, that left you just one boat,
did it notY
. A.. That's correct.
Q. ,vhat instructions were you given about procuring a
relief boat Y
A. I had no instructions. That was a matter of policy with
the management of the company.
Q. You lme'w a relief boat had to be obtained from time to
time, did you not 1
A. That's correct.
page 26 ~ Q. Who did obtain the relief boaU
A. The superintendent.
Q. And what relief boats did he obtain during that period,
if you remember¥
A. vVell, we had some of the Virginia Ferry's steamers at
various times. The Delmarva at one time, and the Accomack.
Q. Did you obtain relief boats from any other company?
A. I don't recall any, no.
·
Q. On all occasions that the boat the company had was out
of service, you used Virginia Ferry Corporation boats Y
A. That's right
.
Q. You stated that the Elisha Lee was inspected on February 28th, 1952. Did she go to dry dock for that purpose?
A. She did.
Q. How long did she remain in drydock?
A. I think about four or :five days on that occasion-from
March 31st to April 10th, 1952.
Q. A month and ten days?
A. Just ten days.
Q. During that time did you have a relief boat Y
A. As I said, the Accomack.
Q. And from whom did you get the Accomack Y
A. From the ,Virginia Ferry, I assume.
Q. Don't you know that you got it from the Virpage 27 ~ ginia Ferry Corporation Y
A. I would· say yes.
Q. Did the Elisha Lee go into clrydock any more during
1952 and 1953, following the inspection, until the next inspection?
A. She did.
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Q. When was· that?
A. On September 8th, and remained until September 11th,
inclusive.
Q. Did yon have a relief boat tl1en !
A. Yes, sir.
Q. What was it?
A. The Accomack.
Q. Did she go into dry dock during any other time, following
the b1spection on February 28th, 1952?
A. She went into drydock on September of 1952.
Q. 'rhat's the time you just told about, isn't iU
A. Yes, sir.
Q. Any other times?
A. She did not.
Q. Then she was in drydock for ten days fallowing February 28th, 1952, and again in September-for how long·Y
A. From the 8th to the 11th. She came out at 7 :45 P. M. on
the 11th.
Q. Three days Y •
A. Yes, sir.
page 28 ~ Q. .And on both these occasions, you obtained a
relief boat from the Virginia Ferry Corporation Y
.A. That's right.
Q. Following the taking-over of the Virginia Lee by the
Government during the war, which, as I recall was about 1941
-or was it 1943 Y
.A. 1943 is correct.
Q. Then the Ferry Company obtained the Elisha Lee,
didn't iU
.A. Yes, sir. Some· little time later.
Q. You were Boatmaster during all that period Y
.A. Yes, I believe I was.
Q. .And they _kept the steamer Maryland as a relief boat
from 1943 until about 1949?
.A. I think that is correct.
Q. And then in 1949, they got rid of the Maryland, leaving
the company with only one boat Y
.A. That is correct.
Q. Do you know how the Ferry Company, or the Pennsylvania Railroad. Company expected to maintain service when
.
the Elisha Lee was off the run for inspection?
A. I do not. That was a matter of the management. I had
no jurisdiction in that matter.
Q. They knew, through you, that a boat would have to be
substituted from time to time?
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page 29 ~

A. Yes, sir.
Q. And yet they divested themselves of every
holding they had, except one steamer, didn't they 9
A. Yes.
Q. And service was substituted on every occasion by a boat
!rom the Virginia Ferry Corporation, up until some time durmg 1953. Is that correct?
.A. No. There were occasions in there when we would have
a boat off, and the Virginia Ferry-Maybe I have some-·I
don't know whether I have the record-I don't. There were
several occasions when we had a boat off,. and handled the
passengers by bus through Little Creek.
Q. Can you give any of those occasions, prior to November
22nd, 1952?
A. There has been none since November, 1952.
Q. Prior to November 22nd, 1952 Y
A. I thought I had a memorandum, but I do not. I don't recall, but I know there were occasions that a boat bad to be out
of service for repairs for a day or two-a break-down of the
Elisha Lee-and for a clay or two we hand.led them by bus.
Q. A day or two, or an isolated trip!
A. Sometimes for a trip and sometimes a couple of days.
Q. But you have no record of those timesr
A. No.
page 30 } Q. And can'.t give any idea of how many, or how
long·T
A. I can't without the records.
Q. You have been advised some time ago that you would be
called upon to testify in this matter, ~ave you notY
A. That's right. I think Mr. Lingenfelter, who makes the
arrangements for the bus service and charter, will be able to
furnish the information yon are asking.
Q. When did you first report to your superintendent that
the Elisha Lee was in bad condition T
•
A. November 24th, 1952.
Q. Was that the first report that she was getting in bad
condition?
A. I think it was, as I recall it.
Q. Did you make any other reports, following that one 7
A. A number 9f verbal reports-conversations on the subject, recommending that we obtain some other boat to replace
her.
Q. You recommended on a number of occasions following
N ovemher 22nd, 1952, that another boat be obtained for the
service?
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A. That's right.
Q. Following those recommendations, were you called upon
by your superintendent, or by anyone else in management, to
endeavor to find a boaU
A.. That would not be within the province of a boatmaster .
.Under the policy of the Penn.sylvania Railroad that would
be handled by the Superintendent.
page 31 ~ Q. That migl1t be true, but it doesn't answer my
question. W ~re you called upon for advice!
A. No, I wasn't. I told him the condition of the boat, and
made recommendations.
Q. Do you understand the question I have asked¥
A.. I do not.
Q. Were you called upon by the Superintendent or anyone
else in management to endeavor to find a boat suitable to relieve the Elisha Lee!
A.. I was not.
Q. Was any other boat discussed with you by management!
A.. I don't recall any other boat being discussed with me~
Q. You would know, wonldn 't you f
A. I would recall it.
Q. Did you ever hear of the Steamer John A. Messick Y
A. Yes.
·
Q. Ever seen her f
A. No.
Q. Has she been discussed witI1 you by the Railroad officials?
A. I don't recall it. There has been discussion about the
Messick by ferry people, but I lmve never seen the boat, and
don't recall the Railroad discussing it with me. Certainly, I
have never bad any instructions to inspect ber.
page 32 ~ Q. These various people that discussed it-Were
any of them Railroad Company people?
A. Yes. The· crew of the boat and various other people.
Q. I am talking about the officials.
A. I don't recall that they did ..
Q. You feel very certain~ that your superintendent, or none
of the other officers, either of the Ferry Company or the Pennsylvania Railroad, discussed this with you Y
A.. I don't recall it.
Q. The break-down that waf: reported to you on November
22nd, what captain was in charge at that time?
A. Captain J. H. K. Hudgins.
Q. The break-down on Novemher 27th. "'\Vha,t captain was
in charge at that time Y
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A. Captain H. C. Hundley.
Q. On the trip you mentioned on January 24th, 1953, who
was the captain 1
A. Captain J. H. K. Hudg1ns.
Q. And on the trip that was mentioned on February 15th
. or 16th, 1953, what captain was in charge Y
A. Captain H. C. Hundley.
Q. How long had the Elisha Lee been giving you trouble Y
A. vVe have-There was no trouble with the Elisha Lee
prior to November 21st, 1952. She had been runpage 33 ~ ning along just about the way she had been doing
since she was under charter.
Q. She had break-downs before that, didn't she?
A. Yes.
Q. And had to go to the shipyard on some of them f
A. Oh, yes.
Q. And, as you testified. about the two occasions in 1952,
there was always a substitute boat when she went to the
shipyard Y
A. That's correct.
That's all.
RE-DIRECT EXAMINATION.
By Mr. Mears:
Q. Mr. Montague asked you if the superstructure of the
vessel was not wood. Isn't that a considerable part of the
vessel-the superstructure 1
A. Yes, sir.
Q. Doesn't it have a substantial over-hang over the hull?
A. It does.
Q. Mr. Williams, did yori attend the hearing before Judge
Walter on the 25th dav of Februarv?
A. I did.
.
"
Q. Following tl1at hearing, was there any effort made to
comply with his Honor's order to continue operations Y
l\Ir. Montague: I object on the ground that the question
has been asked and affirmatively answered, and the
page 34 ~ record will so show.
The Court: Hasn't this witness testified that
he knew nothing of management f
Mr. Montague: There was a letter on behalf of the Pennsylvania Railroad-
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The Court:. ·what was your question, Mr. Mears?
Mr. Mears: I asked if, following the hearing on the 25th, an
effort was not made to get the Coast Guard to extend the
period permitting them to opePate the boat. Mr. "Williams
wrote the letter that day to the Coast Guard, and I have a copy
of the letter, and a copy of the reply from the Coast Guard
showing an effort on the part of this petitioner to comply with
your Honor's order.
Mr. Montague: That's what I object to. The question bas
heen asked "Wbat effort was made hy the Ferry Company"
and he answered "None". Mr. Mears has a letter-I have
it, too- and the witness stated that he wrote· the letter in behalf of the Pennsylvania. Railroad and that the reply was to
the Pennsylvania Railroad, and the question has been asked
and answered. That's the basis of my objection.
The Court: If it has been asked and answered,
page 35 ~ I see no purpose in repeating it.
Mr. Mears: I want to put those two letters in
evidence.
Mr. Lyman: I object to the form of the question. Mr.
:Mears is asking the witness whether any effort was made by
this company. If he wants to ask what the witness did himself, I have no objection. It is clearly objectionable to ask
for a conclusion from the witness.
Mr. ·Montague: I have· no objection to the request from
the Pennsylvania Railroad and the reply from the Coast
Guard to the Pennsylvania Railroad being· offered in evidence.
My objection was to a question that had already been asked
and answered. I make no objection to Mr. Mears' offering
the letters in evidence.
Mr. Mears:
Q. I asked you if you would ref er to a copy of a letter written by the Coast Guard, and whether that letter was written
to you, and whether it was in reply to a letter written by you to
the Coast Guard. Will you read those letters to his Honor Y
Mr. Montague: I want the witness to read the whole letter,
including· the heading on the letter.
The Court: It is in evidence as an exhibit. The Court will
take notice of that.
Note: The witness then read both of the letters ref erred to
to the Court.
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page 36 } Mr. Mears:
Q. Was that letter written by you.-its date the
25th of February, 1953-was tha,t dietated by you at our office"'
immediatelr following the hearing before his Honor!
A. That IS correct.
Mr. Mears: I wish to introduce those two letters in evidence, marked Exhibits A-1 and B.
The Court: Admitted.
Mr. Mears: I have no further questions, Mr. Williams.
MAURICE H. LINGENFELTER,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Mears:
"'Q. What is your full name, and where do you reside!
A. Maurice H. Lingenfelter. Cape Charles, Virginia.
Q. By whom are ·you employed?
A. By The Pennsylvania Railroad Company, and the New
York, Philadelphia & Norfolk Railroad Ferry Company.
Q. Mr. Lingenfelter, was any report made to you in connection with damage to the Elisha Lee any time during November?
·
A. Yes, Mr. Williams, my Boatmaster, on November,
around the 22nd, called me and said the Elisha Lee had en. countered some heavy undertow in the vicinity of Thimble
Shoals. On the 25th of November, I received a written report,
dated November 24th, definitely explaining to me
page 37 } the condition of the Elisha Lee, stating that in the
undertow between Thimble Shoals and Old Point
Comfort, certain parts of the deck had been .knocked up and
loosened, that the sea had come in on the deck, that the sprinking system on both the port and the starboard side had been
broken, and other damage done.
Q. Did you g·et a report later in the month from one of your
captains?
A. 'Two days later, on November 27th, I _received a call from
the Movement Desk, stating that the Elisha Lee had some
difficulty with its steering gear. I remember that distinctly,
because I was eating· my Thanksgiving Dinner at the time. I
went down to· the dock, and personally inspected the Elisha
Lee reg·arding the condition, and found that the steering gear
quadrant blocks had come adrift from their moorings, due to
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the deteriorated condition of the moorings, and ordered that
the vessel be repaired by shipyard people. That was done
on the arrival of the boat at Norfolk, and the boat was held
out of service until repairs were made. She went back in service on the following morning.
Q. What action did you take after you received those reports.f
A. On the following day, November 28th,-of course, there
were no clerks on duty on Thansgiving Day, and I had to wait
until the following morning to dictate a letter to Mr. Schwab,
the G.eneral Manager, and my superior. I will read that letter
to you if yon like.
page 38 ~ Q. Was that reporting the condition of the
vessel?
A. Yes, sir.
Mr. Ayres: We would like to see tbat letter, please.
A. This is a carbon copy-not the original.
Note: The letter was handed to counsel for the defendants,
and after being read by them, returned to the witness.
Mr. Mears:
· Q. Before you read it, I want to ask one question. Did you
receive a written report from Mr. ·wmiams about the condition of the boat before you made your report 1
A. Yes, sir.
Q. Have you that letter? I would like to have these gentle-·
men see that, because I want to introduce it also.
A. Yes, sir. I have it here.
Note: 1\fr. William's report was handed to counsel for the
defendants, and, after being read by them, returned to the witness.}
Mr. Mears:
Q. I would like to introduce Mr. ,vmiams' report in evidence, so will you read that first¥
Note: The witness read to the Court the report of Mr.
Williams.
Mr. Mears: I ask that it be admitted in evidence, marked
Exhibit C.
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The Court: That is :Mr. ·wmiams' letter. Who is Mr. Williams?
A. The gentleman who preceded me on the stand.
page 39 ~
The Court: The gentleman in charge of equipment?
A. Yes, sir.
The Court: And that is a report from him to you and to
:Mr. AbbotU
A. That's right.
The Court: Admitted.
Mr. Mears:
Q. ·wm you now read the other letter-the one addressed
to Mr. Schwab.
Note: The witness then read the letter to Mr. Schwab.
Mr. Mears:. I would like to introduce that letter in evidence, marked Exhibit D.
The Court: Afhnitted .
. Mr. 1\fears :
Q. ·what did you next do in connection with your operation!
·
The Court: I would like to know what reply yqu got to your
recommendation that they furnish the Accomack, or some
other boat, to take the place of the Elisha Lee, because you
evidently had the feeling that it wasn't fair to the traveling
public to use the Elisha Lee. F'runkly, I slmdder to think that
we traveled on that boat. According to your letter, she might
have crushed us a.t anY time.
A. I do not believe· that at any time we were endangering
the public. The weather we were operating in, we
page 40 ~ were centainly safe to operate. I depend on the
captains, who are licensed by the Coast Guard,
know their vessel, and have the experience in maritime ways,
to go by their judgment. I do not pretend to be a maritime
expert.
The Court: So yon tl1en turned the maritime equipment
over to the vagaries of the captains who nin these boats, just
to run at wilU
A. "When a boat leaves the dock, it is in charge of its captain.
The Court: I know that.
A. I wouldn't attempt to tell him ,vlmt to do.
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The Court: The point in my mind is that on November
24th, you apparently recognized the fact that the boat was
not sea-worthy, and to operate it would jeopardize the lives
of the traveling public.
A. I didn't say it was not sea-worthy.
The Court: I know that. But you recommended a change,
because the boat had been injured on a regular run-nothing
unusual in the weather.
A. I recommended that w·e ser.me another veRsel hv li'ebruary 28th, 1953.
·
The Court: That's exactly the point.
A. Because, in my opinion, by that time the cost of repairing
anv deteriorated condition would be excessive. There was
"'
never a doubt in mv mind about the sea-worthiness
pag·e 41 ~ of this vessel while~ it was operating. I had asked
the captains not to leave the dock if conditions were
such that it was not safe, and my Boatmaster lmd instructed
them. That was a common knowledge between captains and
management, and the Roatmaster -pnt out a letter to reasf:ure
them, if, at any time, in their judgment, they felt it was unsafe, that they would not he criticized for tying up.
The Court : Were you relying upon the Coast Guard inspection to inform you of tl1e condition of the boat, or did you, at
various times, set in motion an investigation of her sea-wqrthiness, especially a_fter November when you had information to
justify your .contention that some other boat be substituted?
I am thinking in terms of this-if her superstructure rested
upon material that had deteriorated, and was not safe, I
wonder why you operated it Y
A. We had put in temporary bracing from the hull to take
care of that condition, and I have no reason to take the opinion
and judgment of the experts-I rely upon my boatmaster to
inform me of conditions that are unsafe, and upon my captains
to inform me of weather conditions.
The Court: You evidentlv know what the Court has in
mind. That, if you anticipate·d, as far back as November, that
on the 28th of February, it would be declared unfit
page 42 ~ for service, didn't you have good reason to believe
she was unfit in December, January, and even the
latter part of November Y
A. No, sir. I didn't. I might say that boat has operated
with a safety record which is the envy of many industriesfour million man hours, without an accident. She is one of
the safest boats ever operated, and I am proud of the record.
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Mr. Mears:
Q. \Vhat did you do towards getting a vessel in connection
with the operation of this service f
A. On January 13th, 1953, in accordance with past practice,
ever since I have been superintendent of these companies, I
wrote to Captain Garrison, of the Virginia Ferry Company,
·.
requesting a charter.
Q. Was you letter addressed to Captain Garrison, or to Mr.
Chandler?
A. I beg your pardon-let me look. It was to Mr. Chandler
the first time, and Captain Garrison answered. I wrote to
Mr. Chandler, to whom I have always written previously, requesting· a charter covering their motor vessel, Accomack,
for use in our service between Cape Charles, Old Point and
Norfolk, while our steamer was undergoing annual inspection, starting on March 1st, 1953. On January 19th, I received
from the Virginia Ferry Corporation a letter dated January
16th, written by Captain L. H. Garrison, replying
page 43 } to my letter of the 13th.
Q. I think these gentlemen would like to see the
letter.
A. Replying to my letter of the 13th, stating that they were
not in a position to furnish the motor vessel, Accomack, for
charter.
Q. Do you have the letter-the· original letter?
A. No, sir. The letters have been subpoenaed by this Court,
and are on file.
Q. I believe if you will look in your fileA. I have copies.
Note: After a ten minute recess, the Court met, pursuant
to adjournment, the same persons being present as heretofore
·
noted.
Mr. Mears:
Q. Mr. Lingenfelter, when we adjourned, you said that you
had correspondence with Captain Garrison. Will you let these
gentlemen see those letters Y
A. They are looking at them now.

Note: The letters were returned to the witness by counsel
for the defendants.
Mr. Mears:
Q. Will you kindly read your letter there to Mr. Chandler?
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Note: The witness read the letter to the Court.

Q. Now, will yon read the reply from the Virginia Ferry
Corp~ration f

Note: The witness then read the letter from the Virginia
Ferry Corporation.
~

Mr. Mears: If your Honor please, I ,v-onld like to
introduce these two letters in evidence, marked Exhibits E and F, respectively.
The Court: ·Admitted.
page 44

Mr Mears:
Q. Now, Mr. Lingenfelter, will you read the reply of The
Pennsylvania .Railroad Company to Captain Garrison i
Note: The witness then read the letter to Captain Garrison
.to the Court.
Mr. Mears:
that letter as
The Court :
Mr. Mears:
therei

If your Honor please, I would like to introduce
Exhibit G.
Admitted.
Now, will you read the next letter you have

Note: The witness read the letter to the Court.
Mr. Mears: If your Honor please, I would like to introduce
that letter as Exhibit H.
The Court: Admitted.
Mr. Mears:
.
Q. Did you make reports to ;your General Manager. on the
situation Y
A. Yes. I kept Mr. Sebwab informed by daily telephone
conversations, and sent him copies of my letters, and kept him
fully informed about what was going on.
Q. That suggestion in the letter-the Virginia Ferry's letter-that they would try to take care of some bus schedule, if
it was impossible to get a boat. Did you set up a bus schedule °l
page 45

~

:M:r. Montague: That is a leading question, but
we will not make an objection.
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Mr. Mears:
Q. ··what did you do?
A. I will make this statement. On January 30th, I was
ordered to Philadelphia, in response to a telephone conversation, on this sugg·estion and my negotiations with the Virginia
Ferry Corporation, and, at a meeting there, I was further
advised, and officially told, that the New York, Philadelphia &
Norfolk Railroad ~,erry Company was unable to secure a substitute boat service for tlrn Elisha Lee, because I had been
after my general manag·er trying to get assistance in getting
a substitute vessel and at that time I was told that they were
unable to assist me, and if it was necessary to go to buses,
they would arrange for the bus service.
Q. "\Vas there a bus service set up, and, if so, what was the
schedule?
A. There was a bus service set up-I don't know whether
I Jrnve the schedule here. There was a bus service set up with
Carolina Trailways Bus, effective March 1st, 1953, that operated out of ·Norfolk, northbound, at 10 :15 A. M. arriving at
Cape Charles at 12 :45 P. l\L to meet our 12 :54 train, and in the
evening a bus left Norfolk at 8.20, arriving at Cape Charles
at 10 :50, to meet our 468 trnin, southbound, there was a bus
set up to leave Cape Charles at 6 :35 A. M. and
1iage 46 ~ 7 :25·A. J\f., arriving· in Norfolk at 8 :55 and at 9 :55,
taking pasRengers off trn in 469, southbound. There
was also a bus leaving· Cape Charles at 2 P. M., arriving in
Norfolk at 4:30 P. M., which took care of passengers off trairt
455. Also, in addition to that, there was a bus schedule set Ui,
with the Norfolk-Southern Bus Company, to operate between
Little Creek and "'Willoughby Spit State Ferry, that met with
these busses in both directions, to handle passengers from Old
Point by state ferry to Little Creek, and across on the Trailwa? bus to Ca.pe Charles.
Q. Has that schedule been in effect since March 1st of this
vcarOJ
" A. Yes, sir.
Q. ]\fr. Lingenfelter, you, of course, have furnished the data
that WAS furnished the Court from time to time in connection ·
with obtaining· a boat for the operation of this service, pending
the time the boat was under inspection 1
A. Yes, sir.
Q. Have you always been able to obtain a boat to operate
that service?
A. Since I have been superintendent at Cape Charles, I
have, on three former occasions.
0
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Q. Have you had to obtain a boat that operated through
Old Point during· that timeY
A. Yes, sir. I had the steamer Accomack-or rather the
motor vessel, Accomack.
Q. Haven't there been several occasions-look at
page 47 ~ records there-and tell me what your records show
about the substitute vessel 1
.
A. Prior to my coming to Cape Charles, the Elisha LeeMr. Montague: I think the witness should limit his answer
to his own knowledge.
Mr. Mears:
Q. Just from the time you have been here.
A. I came here on June 1st, 1951, and the first time the
Elisha Lee was out of service after that was September 17th,
1951, to September 20th, 1951, at which time we, chartered the
Accomack from the Virginia Ferry Corporation, to operate
between Cape Charles, Old Point, and Norfolk.
Mr. Mears:
Q. But you were her_eA. I have the records from the time we solq the Maryland.
Q. In your office Y
.
A. Yes, sir.
Mr. Mears: I would like to introduce the records in bis
office showing the substitute vessels which have been used.
Mr. Montague: This is a record made by this witness.
The Court: The record of his office is pertinent.
Mr. Montague: I don't think that he could testify of his
own knowledge before his coming here in 1951.
page 48 ~ The Court: He can't. But his office records are
pertinent testimony, aren't they? Let him testify.
Mr. Mears:
Q. Go ahead.
A. The records show that the Maryland was sold in January 1950, and the Elisha Lee went to the shipyard on Febn1ary 26th, 1950, and was there until March 6th, 1950, and there
was no vessel chartered for that period.
Q. How were passengers handled Y
A. By bus service, and by way of the Virginia Ferry Corporation.
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l\Ir. Ayres:

·wm you give me those dates again, pleasef

A. From February 26th, 1950 to March 6th, 1950.

Mr. Mears:
Q. Go on.
A: The second entry shows that the Elisha Lee went to the
shipyard on October 2nd, 1950, and was there until October
6th, 1950, and that the Northampton was chartered to operate
between Cape Charles and Little Creek, with bus service from
Little Creek to Norfolk and Old Point. The next entry, the
Elisha Lee went to the shipyard from February 26th, 1951 to
March 16th, 1951, and the Northampton was chartered and
used between Cape Charles and Little Creek, and buses from
Little Creek to Norfolk and Old Point. The next entry was
under my supervision. The Elisha Lee went to the shipyard
from September 17th, 1951, to September 20th,
page 49 ~ 1951. The motor vessel Accomack was chartered
to operate between Cape Charles, Old Point and
Norfolk. The Elisha Lee went to the shipyard on March 31st,
1952, until April 10th, 1952, and the motor vessel Accomack
was chartered to operate between Cape Charles, Old Point
and Norfolk. The Elisha Lee went to the shipyard on September 8th, 1952, until September 11th, 1952, and the Accomack
was chartered and used between Cape Charles, Old Point and
Norfolk.
Q. What trips were missed on account of weather since
November 1952 by the Elisha Lee.
A. The trips missed by the Elisha Lee, according to the
record, and my own personal knowledge, indicate January
24th, 1953, the 454 run from Norfolk to Cape Charles was
missing.

The Court: That was when she broke downT
A. The steering gear was being repaired.
Mr. Mears:
Q. Also indicate ho,v the passengers were handled.
A. On the same elate, the Cape Charles to Norfolk run was
canceled, No. 455 run, and the passengers in both cases were
handled by bus from Cape Charles to Norfolk and return.
Q. Did you say that was November or January!
A. January.
·
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Q. Go back to November.
A. On November 27th, 1952, the Norfolk to Cape
Charles run for train No. 468, and the Cape Charles
to Norfolk run on the following date, November 28th, the trip
from Cape Charles to Norfolk for No. 468 was canceled, because the Elisha Lee was undergoing repairs at Brook
A venue. The next interruption was on January 24th, which
I gave above. That was due to weather conditions, and the
report from the master of the vessel that it ·wasn't fit to operate. On February 15th, 1953, from Norfolk to Cape Charles,
the 454 nm was, canceled. On February 15th, UJ53, the Cape
Charles to Norfqlk run, the 455, was canceled. On February
15th, the same date, the Norfolk to Cape Charles run for 468
was canceled, and the following clay, February 16th, 1953, tlm
Cape Charles to Norfolk run or train 469 was canceled. In
all cases, the passengers were handled between Cape Charles,
Old Point and Norfolk by buses.

page 50

~

That's all. You can take the witness.
CROSS EXAMINATION.

By Mr. Montague:
Q. Mr. Lingenfelter, T understand yon to s:ly that you are
employed by both the Pennsylvania Railroad and the New
York, Philadelphia & Norfolk Railroad Ferry Company. Is
that correct!
A. That is correct .
. Q. Do you have any identification with the Virginia Ferry
Corporation?
A. No.
page 51 ~ Q. Are you paid by· one check, or two?
A. One check, from The Pennsylvania Railroad
Company.
Q. Do you know who the president of the New York, Philadelphia & Norfolk Railroad E,erry Company is?
A. There have been a couple of changes. The operating
vice-president is E. W. Smith, and I believe Mr. Newell is.
president.
Q. Do you know the preRident of the ·virginia Ferry Corporation?
·
A. I have no official knowledge of that, no.
Q. Are you in a position to deny that it is t4e same Mr.
Newell?
A. By hearsay, I hear that he is the president of the Virginia
Ferry Corporation.
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Q. And do you know that the same Mr. Newell is VicePresident of The Pennsylvania Railroad Company Y
A. I know definitely that he is vice-president of operation.
Q. vVho is the secretary of the New York, Philadelphia &
Norfolk Railroad Ferry Company.
A. I am sorry. I don't have those records.
Q. I am going to refresh your memory. Do you know Mr.
J. Taney Wilcox 01 :What is his position with The Pennsylvania Railroad Company.
A. Secretary.
(~. And what is his position with the New York, Philadel-phia & Norfolk Railroad Ferry Company.
A. Secretary.
page 52 ~ Q. And what is his position with the Virginia
Ferry Corporation 1
A. That I am not in a position to say.
Q. Are you in a position to deny that he is also the secretary
of the Virginia Ferry Corporation Y
A. I am not. I can't affirm or deny.
Q. Do you know l\Ir. P. D. Fox f
A. Yes.
Q. ·what position does he hold with the Pennsylvania Railroad Company f
A. Treasurer.
Q. "\Vhat position does he hold with the New York, Philadelphia & Norfolk Railroad Ferry Company?
A. Treasurer.
Q. And what position does he hold with the Virginia Ferry
Corporation?
A. I am not in a position to say.
Q. You don't know whether he is also treasurer of that
corporation?
A. I am not in a position to say.
Q. "'When you got a letter on, I think you testified, the 19th
day of February, from· the Virginia Ferry Corporation, stating that they were unable to furnish the A.ccomack, did it ever
occur to you to get in touch with your same president, and
ask him, to ask hims~lf, as presidP-nt of the Virginia Ferry
Corporation, whether the Accomack ,yas available?
A. Your Honor, tho letter lie referR to i.s ,January, not
Feb1.;uarv.
page 53 ~ Q. ,January 19th, then. Did it occur to you?
A. It never occurred to me. Our procedure is
to take the next man in authority. I don't go over the head
of my superior officer.

82

Supreme Court of Appeals ·of Virginia

Maurice II. Li,ngenfelter.

Q. It never occurred to you to ask your own president, to
ask himself, as president of the other companyA. It occurs to me to follow an orderly procedure of business, and ask my superior officer.
Q. It never occurred to you to get in touch with Mr. NewelL
and ask him to assert his influence 7
.A. I follow the orderly procedure.
Q. I didn't ask you that. I asked a very simple question.
Did the thought ever occur to you 1
A. No.
Q. Do you know the members of the Board of Directors of
the New York, Philadelphia & Norfolk Railroad Ferry Com-·
pany?
A. I have seen it. The records are available to the Court.
Q. I have the·records. I am asking you whether, if I call the
names, you would recognize them 7
A. I presume I will.
Q. Do you know how many of the members of -the Board
of Directors of the New York, Philadelphia & Norfolk Railroad Ferry Company are also members of the Board of Di rectors of the Virginia Ferry Co1·poration 1
page 54 ~ A. I have no knowledge of that.
Q. Would you be suprised to learn that, with the
exception of one, all of the directors of the New York, Philadelphia & Norfolk Railroad Ferry Company are also directors
of the Virginia Ferry Corporation?
A. I don't see that that has any bearing on the case.
Q. I asked you whether you knew that?
A. I don't t~ink that my surprise would have any bearing,
either.
Q. Was the meeting in Philadelphia that you referred to
at the Broad Street Station?
A. At the Suburban Station. Seventeenth Street.
Q. Will you state in the record exactly who was present at
that meeting Y
A. I don't recall that. I don't remember. I will state as
many as I can recaU. Mr. J.P. Newell, operating· Vice-President of the Pennsylvania Railroad.
Q. Ancl he is the same J. P. Newell who is president of the
New York, Philadelphia & Norfolk Railroad Company T
A. Yes.
·
Q. And the president of the Virginia Ferry Corporation.
A. I don't know that.
Q. ~no else was present?
A. J. A. Schwab, the general manager.
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Q. And he is employed solely by tµe Pennsylvania Railroad
Company!
A. I do not know.
page 55} Q. Has he any identification that you know of
with the New York., Philadelphia & NOrfolk Railroad Ferry Company f
A. Not that I know of.
Q. Who else wa.s present?
A. Winston Cousins.
Q. And what is his designation?
A. Our attorney.
Q. ·who was he attorney for at that meeting?
A. I am not in a position to say in what capacity they were
operating. They h9ld many capacities.
Q. Who else?
A. John Abbott.
Q. And he is your superintendent?
A.' Of floating equipment.
Q. At Hoboken?
.A.. That's right.
Q. ·who else was there f
·
A. Mr. Fred Carpy, vice-president in charge of traffic. You
understand that this is purely from memory?
Q. Vice-President in charge of traffic £or the Pennsylvania
Railroad Company Y
A. Yes, sir.
Q. Anyone else that you remember?
page 56 ~ A. Off-hand, I don't recall.
Q. Do you recall the date of this meeting!
A. January 30th, 1953.
Q. An¢! that is· the first _official information you had that
they were going to throw up their hands, and call it off Y
Mr. Mears: He didn't say that.
Mr. Montague:
Q. I may have paraphrased, but that was your :ftrst official
information you had that the ferry operation was through t
A. I said nothing of the kind. I said that at the time, I
was informed that, up to that time, the Pennsylvania Railroad
Company had not been able to obtain a boat to take the place
of the Elisha Lee when sbe went in for annual inspection on
February 28th, 1953, and that-if it was necessary-notice
that-if it was necessary-because they couldn't obtain a boat,
bus service would be arranged from Philadelphia.
.
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Q. What discussion was had, or what decisions were made,
with reference to obtainin·g a future boat at that meeting held
on January 30th, 1953, if you know.
A. The discussion that took place there was our opinion or
recommendation regarding the boat, the condition of the boat,
and what efforts had been made in order to get a substitute
boat, and also, I was given to understand, by the General
Manager, Mr. Schwab, and by Mr. Newell the operating VicePresident, that they were also exerting all their
page 57 ~ efforts and influence to obtain a boat.
Q. I don't think that the Court is so naive as to
believe that these gentlemen, controlling all these companies,
if they were exerting their influnce, couldn't get a boat.
A. Your Honor, Judge, it is not for me to decide what you
people think. I am trying to give facts and the truth.
Q. Mr. Lingenfelter, are you familiar with the vessel known
as the Messick?
A. No.
Q. Have you seen it?
A. No, I haven't. I have worked around New York. I may
have seen it, but have no knowledge that I did.
Q. Has any effort been made to get a renewal from the
United States Maritime Commission? To get an extension of
the lease on the Elisha Lee¥
A. I do not know.
Q. One of the reasons alleged by the company for not undet·taking· repairs was because the c]mrter on the Elisha Lee expired in November, 1953.
A. That would be a logical reason.
Q. Have you read the petition yom company filed¥
A. I read you my recommendation, and in my recommendationQ. I asked you if you were familiar with the contentions of
the petition which is the very basis of the matter,
pag·e 58 ~ which was :filed by your counsel. Have you read iU
A. Yes, sir.
Q. Do you wish to refresh your memory, or do you remember substantially its contents 1
A. I would be glad to be refreshed on any phrase yon wish
to talk about.
Q. Isn't it therein stated that one of the reasons assigned
for asking for temporary suspension, and subsequently for
abandonment, was because the charter expired in November,
1953, and you didn't consider the additional expenses were
justified 7
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A. If you say that was in it, I have-no reason to doubt it.
(~. :My question was whether you knew of any overtures or
correspondence or negotiations had been had with the United
States Maritime Commission for extending the charter, or
making a n~w one f
A. Personally, I do not know.
Q. What official action has been taken by your Board of
Directors, or by the officers of the New York, Philadelphia &
Norfolk Railroad Ferry Company to get the Accomack or
any other boat since the 25th day of February 1953Y
A. I can speak for myselfQ. For your corporation.
A. As the superintendent, in a manager's capacity of the
Ferry Company, I have quoted the correspondence in an effort
I have made to get the Accomack.
page 59 ~ Q. Those letters were written in January, 1953,
were they not Y
A. Yes, sir.
Q. The same day, Mr. Lingenfelter, that you got one letter
from the Virginia Ferry Corporatiou, stating that the Accomack was not available, without ,vaiting any further, you
wrote setting up an alternate proposal"/
. A. I did everything in my power to get substitute service.
Q. As I understand you-if I am correct-you knew as
early as last June, 1952, that the boat was getting in bad shape.
A. I knew that it had deteriorated conditions, and repairs
were made.
Q. Almost a year ago, in June, 1952, your Boatmaster reported to you certain deficiencies in the vessel.
A. And also in the same report said that they had been repaired.
·
Q. That doesn't appear in this letter, but it might be correct. The initials 'J. A. S.' appear on Exhibit D, a letter
addressed_ to him over your initials, is thatA. Mr. Schwab.
Q. Am I substantially correct in stating that the major
decisions about this operation are handled in the Pennsylvania Railroad Company's office in Philadelphia-matters of
policy·?
A. Matters of policy come through the office of the General
l\fanager.
Q. The General Manager of the Pennsylvania Railroad
Company?
A. That is correct.
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page 60

~

Q. Now, with reference to the alternate propo~ml,
or one of the alternate proposals, that you sent in
- I am limiting my inquiry to the Peninsula side of Virginia,
which is my primary interest, are ) 0U familiar with that
service, as now operated, in time and distance, as compared
to the service rendered by the Elisha Lee 7
A. I think so.
Q. Is it substantially correct to say that the time and distance from Old Point to Cape Charles is approximately twice
what it v{as when the Elisha Lee was running!
A. I wouldn't say twice, but I will say it is more than wheu
the Elisha Lee was running.
Q. :More than the Elisha LeeA. But the best that could be furnished under the circumstances.
Q. It is not much of a type of service between Cape Charles
and the Peninsula, from .a srntisfaetory transportation standpoint, is it f
A. I would say that depencl's entirely on the individual.
Q. Compared to the service between Norfolk and Cape
Charles, would you say it was satisfactory?
A. I would say it takes a longer time. It may not be as
desirable.
Q. How about the- expense. involved 1
A. I have to do a little figuring on that. I think the expense
difference-it was $1.01 on the ferry boat-I am not too sure,
but I think it is around $1.44 now.
page 61 ~ Q. Are you familiar with the bareboat charter
of the SS Elisha Lee?
A. No.
Q. Are you familiar with the leases on the various terminals
at which the New York, Philadelphia & Norfolk Railroad
Ferry Company lands its boats 1
A. These leases are kept in Philaclelphia, but I have secured them for the Court, and I think you have them. Unfortunately, I have not had an opportunity to read them.
Q. Do you know whether the lease of the terminal at Old
Point Comfort is in the name of the New York, Philadelphia
& Norfolk Railroad Ferry Company, or in the name of The
Pennsylvania Railroad Company?
A. I wouldn't be sure. .
Q. Can you state to the Court whether or not since the
Coast Guard inspection, any repairs of any kind, or any
materials, have been contracted for for the Elisha Lee?
A. I am not in a position to say. I have charge of the
7
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operation, and Mr. Abbott, who will be on the stand later,
had charge of the maintenance.
Q. Do you know who pays for the wharfage of the vessel
at the Norfolk Shipbuilding Company?
A.. Mr. Abbott handles those matters.
page 62} Q. Can you state when the decision was made,
and by whom it was made, to abandon your petition
for a temporary suspension, and ask to surrender the'. franchise of the New York, Philadelphia & Norfolk Railroad Ferry
Company?
A. The first of my knowledge was last "\Vednesday.
Q. You were not consulted with reference to that? .
A. No.
Q. Do you know whether Mr. Newell is in court today?
A. I haven't seen him.
Q. Do you know whether he was summoned to appear here,
or noU
A. I do not.
Q. Did you have any part in displaying, or have you seen
tlisplayed, this large poster notifying the public of the. sus·
p~nsion of the ferry service f
A. May I see itf Yes, sir.
Q. '1Vill you state who that notice is signed by, and read
the notice into the record T
A. ''Notice of Suspension of Ferry Service between Cape
Charles and Norfolk. Effective March 1st, 1953, ferry service
between Cape Charles, Fort Monroe (Old Point Comfort) and
Norfolk will be suspended until further notice, due towithdrawal of the S. S. Elisha Lee from service. The Carolina
Trailways, operating m_otor buses between Cape Charles and
Norfolk, has made arrangements to connect with
J>age 63} all trains at Cape Charles. Signed New York,
Philadelphia & Norfolk F1erry Company and Pennsylvania Railroad Company, dated February 13th, 1953".
:i\Ir. Montague: If your Honor please, I wish to offer that
notice in evidence, as Defendants' Exhibit 1.
. __ _
The Court: Admitted.

lfr. Montague:
Q. I hand you a notice purporting to be on the stationery
of The Pennsylvania Railroad Company's Accounting Department, dated ],ebruary 25th, 1953, the day of the hearing
here in this Court when the Court ordered the continuance
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of the' ferry operation, terminating that operation. Are yon
familiar with the contents of that paper¥
A. I might say this is the firs~ time I have seen this pa per.
Q. Is that a genuine instruction, or is it a forgery!
A. (No answer)
Q. Is that the way notices come to you t
A. That notice is not addressed to me.
Q. Does it purport to be a notice of the Pennsylvania Raill'Oad Company?
A. I have no reason to doubt it.

Mr. Montague : I am going to offer it in evidence, if yom·
Honor pleasepage 64 ~ Mr. Mears: I do not know anything about it, but
I object. The witness says that he has never seen
it before. It is just a mimeographed statement.
The Court: I can't ad.mit it.
Mr. Montague:
Q. Who is that statement signed by f
A. W. S. Painter.
Q. Who is he?
A. He is the auditor of passenger traffic.
Q. It is entitled 'Notice No. 514'. You say you know nothing about iU
A. That is the first I have seen it.
Q. Your answer was not responsive.

Mr. Mears: May I see it f
The Court: Do you know anything.about itf
A. If you will give me more time, I will read it.
Note: The witness read the notice in question.
A. I would say that this is bona fide, because many articles
like it are our regular procedure in our handling of company
business.
Mr. Montague: If your Honor please, I will introduce it,
and ask that it be admitted, marked Defendant's Exhibit 2.
The Court: Admitted.
Mr. Montague:
Q. I now hand you notice under date of February 27tl1,
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· 1953, also initialed "\Y. S. P., and ask you to examine the same, and state into the record whether
that is a normal document of the Pennsylvania
Railroad Company, and whether the contents are in accordance with your information.
A. It is not a very good copy.
Q. It was the only one could get, but I want you to consider whether it is in accordance with the accustomed practice
of the Pennsylvania Railroad Y
A. Yes, sir, it is.

page 65

~

r

Mr. Montague: If your Honor please, I move that it be
filed as Defendants' Exhibit 3.
The Court: Admitted.
Mr. Montague:
Q. I now hand you a Pennsylvania Railroad System Circular, No. S-770, from the traffic department, and being a
notice to all ticket agents, dated February 12th, 1953, announcing suspension of this ferry servire, and purporting
to be over the name of E. R. Comer, Passenger Traffic Manager, and ask if it is the normal way of giving instructions to
employees of the Pennsylvania Railroad Company!
A. Yes, it is.
Mr. Montague: If your Honor please, I want to introduce
that in evidenre. as Defendants' Exhibit No.- 4.
page 66 ~ The Court: Admitted.
Mr. Montague:
Q. Mr. Lingenfelter; I am handing you a notice dated January 27th, 1953, apparently over the signature of F. J. MrGowan, Superintendent-I am not certain whether he is a
Pennsylvania Railroad man or a Railway Express man. Will
you examine it?
A. I am not in a position to state on this. I do not have any
jurisdiction over the Railway Express.
:Mr. :Montague: I won't offer that, if tlicre is- any question.
I think; if your Honor please, that perhaps all of these documents should be read to the Court, unless you want to read
them yourself.
The Court: I can't read all of this voluminous evidence.
Note: Mr. Montague then read the headings, and the first
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paragraphs of the exhibits listed, to the Court, and ·summarized for the Court, the balance of each exhibit.
The Court: I want to know whether there was notice given
hy the Pennsylvania Railroad to the traveling public that they
could get from the Eastern Shore to Norfolk, or that they
were providing substitute service.
Mr. :Montagne: It was not. It was a notice to their agents
and ticket agents. It was not to the pnhlie.

Q. Mr. Lingenfelter, were you in this area at the
page 67 }- instance of the Pennsylvania Railroad, when· a
hearing was had for the deepening of the Cape
Charles harbor?
A. I was not.
Q. You ·are not familiar with the Congressional Record as
to that hearing?
A. I am not.
Q. At this time, Mr. I.,ingcmfelter, can yon go to the Pmm8ylvania Railroad Ferry ticket office, and buy a ticket from
here to Old Point?
A. No, you cannot.
Q. Can you go to the office at Old Point and buy a ticket
with the destination of Cape Charles 1
A. No, sir, you cannot.
That's all.
The Court: I want to ask Mr. Lingenfelter a few questions.
Every time the Elisha Lee was taken off this route for inspection, and another boat substituted-was another boat
substituted every time i
A. Yes, sir, to the best of my knowledge.
The Court: Your records disclose that when you had a
break-down of a day or so, you routed by bus f
A. That's right.
The Court: And you know that you came into Court and
asked for the privil.ege of making a substitution?
A. Yes, sir.
page 68 ~ The Court: Then how was it that you niade arrangements for all of this substituted service on
this annual inspection occasion, without getting the permission of this Court? ·
A. In all previous cases, as well as this case, I have endeavored to line up a vessel to take the place of the Elisha
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Lee, and when I had tl1at lined up, and knew what we were going to do, I went to Ben Mears, and he submittted to your
Honor our petition for the substitution service. In this particular case, on January 13th, which was about seven weeks
prior to the date the boat went for inspection, I endeavored
to proceed along the same lines, and secure a boat to take its
place so that I would be in a position to go to Mr. Mears, and
have him come to you and get your permiss:ion to ·authorize
substituted service. As seen from the efforts presented here,
I was not able to g·et the steamer Accomack, or any other
vessel from the Viru'inia Ferry Corporation, and then I resorted to my General Manager, and his help, in order to secure
some relief or substituted service that I could take to Ben
!fears and come to you with. Througl1 that procedure, it was
given to Ben Mears, and we came to you with our petition.
The Court: But you had already made all of these arrangements before you asked for permission, and before you filed
your application.
page 69 }, A. I made no arrangements before filing my application.
The Court: Dicln 't you advise your agents, the ticket
sellers, and collectors of the course they should pursue with
reference to the ferry?
A. No, sir. That went out from the passenger department.
The Court: I am talking· about Tl1e Pennsylvania Railroad
Company, and the New York, Philadelphia & Norfolk Railroad Ferry Company. I thought that you were the active individual in looking after tl1e matters I am talking aboutthat whenever you sent the Elisha Lee to the shipyard for inspection-the annual inspection-you always got a boat to
take her place, and you never did that until ·after you had
come into the Circuit Court for Northampton County and
gotten the permission of the Court.
A. vVhen all this was g·oing· on in the past, the traffic department, in order to get these circulars out to the ticket
agents, we tell them what we have .in mind, and they print
them up.
The Court: Didn't it occur to you that you should not promulgate tlrnt information to the public or to your own em- ,
ployees until you liad obtained the permission of the Court.
A. Your Honor, Judge, I didn'tpage 70 ~ The Court: But yon hn ve heen the superintend...
ent of this division, and liave operated through
your attorney, and you know that, don't you 7
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A. Yes, sir.·
The Court: Haven't I seen letters tllat you addressed to
Mr. Mears on the subject!
A. Yes, sir.
The Court: The point I can't understand, and that I think
is pertinent to this inquiry, is that if it was important last
year, and the year before to do that, wby wasn't it important
to do it this year?
A. I followed the same procedure this year.
The Court: You dropped it wl1en you said yon went to Mr.
Mears.
A. vVhen I was unal>Ie to p;et the boat, I went to my gennra1
manap:er, and asked Jiim-tolcl llim-the dilemma I was in. I
couldn't get the .Accomack, and I asked him what to do, and
the ball was taken by Mr. Scl1wab frcm that point. I think he
will explain that when he gets on tbe stand.
The Court: This Court clidn 't deal with Mr. Scl1wab. It
dealt with you, through your counsel. You see the difference
in my mind, and I think that is the point in this case. Why
was it that your company, wbetber at your direction or not,
made all the arrangements ta handle the public
page 71 ~ when this boat was taken off for inspection. You
advised your employees Hlat she would be taken
off either on February 28th Ol.' March l st-I nm a little ronfused on the dates-and not to sell tickets and so forth, and
you knew that you had not gotten tl1e Court's pennission.
A. Those notices were put out by the company.
The Court: You represent tl1e company, and you were active heretofore in getting the Court's permission, and you
knew that you hadn't gotten it this time, and you let your company issue tho~e notices in the matter in wbich you, officially,
were the turning point, or the authority, or tlle mainspring.
You let them issue those notices involving the very question
that comes under your direct supervision.
A. They were following the same procedure we always follow.
The Court: I don't cai-e wIJat procedure you were following. I am asking you if you didn't know, as a matter of fact.,
that before the Elisha Lee was taken off, you sl10uld have come
to th! Qircuit Court of NortI1ampton County, and gotten its
perm1ss10n.
A. Yes, sir. .And we endeavored to do that.
The Court: But you clicln 't get it, and you still did what
you wanted to do.
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~

A. No. I endeavored to follow your orders, but
it being: l1umanly impossible to do it, I did the next

best thing.
The Court: You did nothing, so far as the Court is concerned, except that you later came and asked for it, and didn't
wait for the Court's answer.
A. Before I put out any notice, I came to the Court.
The Court: T11at 's all, Mr. Lingenfelter. We will recess
for one hour.
Noon Recess.
Court convened a.t 1 :45 P. l\:I., pursuant to adjournment~ the
same persons being present as heretofore noted.
CROSS EXAMINATION.
By Mr. Ayres:
Q. Mr. Ling;enfeltcr, in your letter of November 28th, the
memorandum addressed J . .A. S., who is, I understand, Mr.
Schwab, you stated in part that you recommended acquiring
the steamer Accomadr from the Virginia Ferry Corporation,
or some boat of similar design, which will handle our ferry
business, and that this operation be concluded before Febmary 28th, 1953. Did you mean by that they they should get
a new boat for the service continuously, or just as a substitute Y
A. I was recommending that they purchase or secure the
Accomack or some boat similar, to replace the
page 73 ~ Elisha Lee entirely. I think I also indicated that
the reason for that was that the lease ran out in
November, and tlrnt I didn't think we were justified in spending· large sums in tlie renair.
Q. Diel you get a written reply to tlrn t 1
A.. No.
Q. Later on you made an application to the Virginia Ferry
Corporation for a substitute boaU
A. Yes, sir.
Q. "\\Tas that done on your own ?nitiative, or pursuant to
instructions from your superior?
A. As it lias been done previously any time the boat went
off, it was on order that I would arranp;e for substitute service, so I could apply to his Honor, the Judge, to substitute it
wlJile the boat was under repair.
Q. That didn't require instructions from your superior?
.A. No.
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Q. When you were advised by the Virginia Ferry Corporation that they didn't have a boat available, you immediately
notified your superior f
A. Yes, sir.
Q. About what date was it that you were advised that a boat
was not available7
A. January 30th at the meeting in Philadelphia. You mean
by my own management?
page 74 ~ Q. By tl1e Virg'inia Ferry Corporation?
· A. I believe I got the letter on January 19th.
Q. When did you advise your superior of the contents of
that letter f
A. I wrote to Captain Garrison the same day, January 19th,
and sent a copy to my superior officer.
Q. Did you advise them of anything specific, or just send
a copy of your letter?
A. I sent a copy of the letter, and talked on the telephone,
and told them I had been turned down.
Q. And then you were called· to Philadelphia for a meeting
on the 30th of January j
A. Yes.
Q. And vou have named numerous officials of The Pennsylvania Railroad Company and the New York, Philadelphia &
Norfolk Railroad Ferry Company that were there, and also
named l\Ir. J.P. Newell as being there 1
A. Yes, sir, I have.
Q. And have identified Mr. Newell as president of both
Ferry Companies'?
A. Of the New York;Philadelphia & Norfolk Railroad Ferry
Company, and operating· vice-president of the Pennsylvania
Railroad. I believe the record shows that he is also president
of the Virginia Ferry Corporation, but I am not in a position
to verify that.
Q. What was the purpose of the meeting of Janpage 75 ~ uary 30th 1
A. The purnosc of the meeting was to decide
,vhether it was possible to get a boat, in the event it was impossible, what steps we would have to take in order to handle
the public. We had an obligation to the public, that if the
Coast Guard took the boat out, we would have to provide some
means, or notify them.
.
Q. ,vhat steps .were taken in that meeting to procure a boaU
A. I was merely there to give my side. There was no conclusion reached when the meeting broke up and I left-when
that portion of the meeting which I attended, broke up, no de-
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cision had been arrived at other than at that time they weren't
in a position to furnish a boat to substitute for the Elisha Lee.
Q. You were not in a position f
A. The Pennsylvania Railroad, of whom I had asked assistance in furnishing a boat.
.
Q. What discussion took place in that meeting about getting
a boat to replace the Elisha Lee 1
A. It was pointed out what I had done. Letters I had written to Virginia Ferry, and the fact that they turned the~
down, and there was also discussion that high officials had
talked to high officials in the Virgfoia Ferry, and that they
had been turned down, too, and also whether another boat was
available, and it was stat.eel that there was none available.
Q. vVas any other boat mentioned?
·
page 76 ~ A.. Yes, it was.
Q. ·what boat!
A. The SS Messick.
Q. Was there anything said about' negotiations having taken
place to procure that boat?
A. Yes. I·know the Messick had been inspected, and found
not of the type suitable for this service.
Q. ·who made that inspection?
A. I am not in a position to say.
Q. But a Pennsylvania Railroad official made the inspection?
A. I am not in a position to say. I just beard that it had
been inspected and was not suitable.
Q. They had. thought about procuring the Messick?
A. Yes.
Q. And did ibey give any reasons for her not being suitable 1
A. Yes. They gave reasons. She was an open boat, a short
boat. There were numerous reasons, which I believe the Superintendent of Floating Equipment will be able to elaborate
on.
Q. ere anv other reasons given for not obtaining a boat?
A. That's all I recall. There was, of course, discussion of
a gTeat deal of monev heing· required.
Q. You spoTrn of big·h of:licials of the various companies being there. You couldn't liave a much higher official than the
president, could you 1
page 77 ~ A. The president of the Pennsylvania was not
there.
Q. I am speaking of the president of the two ferry companies. He was there, was he not?
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A. He was.
Q. Did he. make tlle statement in that meeting, as president
of the Virginia Ferry Corporation, to himself, as president of
the New York, Philadelphia & Norfolk Railroad Ferry Company, that he couldn't let himself have a boaU
A. I didn't hear Mr. Newell talking to himself, no.
Q. So you arc unable to say what kind of mental processes
he went throug-h when he declined, as president to Virginia
Ferry Corporation, to let himself have a boaU
A. I am not a Houdini. I cannot tell what goes on in a
man's mind.
Q. You were present here at the hearing on February 25tli,
were vou not!
A. Yes, sir.
Q. And you heard the Court's order directing your company
to continue its servicef
A. Yes, sir.
Q. And were there any officials of tlie Virginia Ferry Corporation here that dayf
A. I believe that Captain Garrisnn was here.· That I can
vouch for, and I believe that there were one or two
page 78 ~ others.
Q. What position does Captain Garrison bold
wit11 the Virginia Ferry Corporation 1
A. I understand that he is general manager.
. l8 he here today f
A. I haven't seen him.
Q. Following the entry of this order, which you were aware
of, and which your general manager, I\fr. Sclnvab, was aware
of,-1\fr. Schwab was here that day?
A. Yes, he was.
.
Q. Did you make further requests to the Virginia Ferry
Corporation for a boat?
A. No. They had-That matter was hai1dled by Mr. Schwab
and his superior officers in an effort to put the greatest pressure on the Virginia Ferries.
Q. Did vou receh1 e instructions to make any further request
from tbe Virginia Ferry Corporation?
A. No, sir, not to the Virginia Ferry Corporation. I was
instructed, and :M:r. Williams was told, to approach the Coast
Guard as quickly as possible to get an extension of tlle certificate of the Elisha Lee for thirty days, for the purpose of complying· with the Court Order.
Q. The only thing you did was make application for cxten0
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sion of the Coast Guard certificate after the order was entered!
page 79 ~ A. That is correct. Mr. ·williams did.
Q. And were unable to get it 7
A. That is correct.
Q.~ And the record will sho\v that you never came back to
this Court to make any report, or give any reason, for not being able to restore .the service!
·
A. We filed another petition wl1en we found it was impossible to comply.
Q. That was on the 18th day of-1
A. This month.
Q. And then you asked for permission to abandon your .
wl1ole line, did you not?
A. That is correct.
Q. And that is all you have done to explain to this Court,
during all of this time, why you have been in disobedience of
the Order of this Com,t ?
.A. I woulcln 't ~ay tlrnt 's true.
Q. ·wm you say that is all you know of that you have done?
A. All we have said this morning is in line with that..
Q. And that is all you did from the 25th of February to this
day?
A. Vv e endeavored to put fortb an effort to secure boats.
l\fy company, the Pennsylvania Railroad; put forth effort to
secure boats. I called the general manager's atpage 80 ~ tention to an offer of a boat at Portsmouth, and I
understand that the general manag·er ordered that
that boat be inspected, and it was inspected.
Q. What boat was that f
A. One of the boats that was operated by the PortsmouthNorfolk ferry. Off-band, I don't recall tlie name.
Q. The question I asked was did you, between the 25th day
of February and 1his date, make any report to this Court of
your inability to comply with its order of the 25th of February, other than to file your petition· on the 18th of March
requesting permission to abandon·?
A. To the best of my knowlecfo:e, that 1g correct.
Q. In this meeting that took place on the 30th, I take it that
there wns a definite understanding on January 30th that you
would discontinue the operation?
A. I didn't say that. I said that on January 30th, I was
told that up to that time, we had not been able to secure a boat,
and I left there with the definite impression that our company
was still trying to secure a boat.
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Q. vVere you given any instructions about the changing of
freight service, or discharging of employees at that tinief
A. Ko, sir, I was not.
Q. It is true that on or about the 3rd of :b,ebruary, your company issued an embargo on freight, is it not?
page 81 ~
A. That is correct.
Q. Was that ~lecision discussed on January 30th?
A. There was some reference that the· business interests
would lrnve to be protected in a failure to secure another boat,
and tl1e notices which you referred to this morning were various notices that went out to the public here only, in protection
of those interests, to advise these people of the possibility that
when tl1ey got to Cape Charles, there might not be a boat
there. Had we been able to secure a boat, we would have canceled those notices. vVe couldn't wait until the last minute.
Q. You had decided at that time that you couldn't get a
boaU
A. Tliat there was no boat available at that time, we were
still pursuing a boat.
Q. And you accordingly issued those notices to conductors,
ticket collectors, and so forth, and issued the embargo on
freight, on or about February 13th f ·
A. Your Honor, in all clue respect to this Court, we also
have an obligation to the traveling public.
Q. You unclerstaiid my question, and you l1ave lawyersThat was a simple question. ·wm you read it back to him?
Note: The question was read to the witness by the stenographe~.
A. The Pennsylvania Railroad did issue those bulletins and
instructions, and had them put out, which is an orderly procedure, because of the wide distribution which has
pag-e 82 ~ to be made. This has been done many times in the
past. If a boat had been secured, it could have been
canceled. Cancellation is a matter of one clay. Distribution
is a matter of weeks.
Q. Your boats connect with your trains from Cape Charles
to New York, do they noU
A. The· Elisha Lee, yes.
Q. You ran no other servi.ee except the hoats that conneet
with the New York trains, did you?
A. Let's put it this way. The two night trains are New
York transportation. There was a Philadelphia day train,
with a connection for New York.
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Q. But the boats and trains connect f

A. Yes.
.
Q. Hasn't your company filed a petition with the State Corporation Commission, asking permission to take off the two
night trains f
A. Ye·s.
Q. Do you know what date that petition ,vas filed 7
A.. I should know. I signed the petition.
Q. Do you know about the date?
A. Tl1e hearing- was set for April 8th.
Q. Do you know what date you filed that petition 7
A. No. You people have it here in the record.
Q. While l1e is looking· for that, I will ask you this. In that
petition didn't your company state that it was arpag-e 83 ~ ran gin Q.' w'ith other lines to substitute a service from
Norfolk via Petersburg, Richmond and Washington, to Philadelphia and New York?
A. That is correct. The Norfolk area asked for that servwe.
Q. When was that decision made?
A. ,,That is the elate of the petition?
Q. The 4th of March, 1953. Who made the decision to do
tlmt?
A. Hi~·her management.
Q. Did they make it on that date, or prior to that Y
A. I presume it was made on that date.
Q. When did you get instructions to do tbaU
A. On that date.
.
Q. ·when did vou give those instructions to Mr. Mears?·
A.. On that da tc.
Q. ·when did 11,3 prepare the petition Y
A. He prepared several petitions.
Q. "\Vho do you mean?
A. It was not approved until that date.
Q. "Then did he prepare the several petitions?
A. I presume the day before, and the day prior to that. I
think he worked on it a couple of days.
Q. ,vho bad to approve them?
A. I signed the petition.
Q. Who approved them T
A. Higher management.
'.J •
page 84 ~ Q. Higher management where?
A. It came through Mr. Schwab.
Q. ,vhere was approval obtained f
A. I obtained approval from Mr. Schwab.
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Q. When did you submit the petitions to Mr. Schwab that
had been disapproved Y
A. If I am correct, the day before. Either March 2nd, or
March 3rd, I believe.
Q. As a matter of fact, hadn't these decisions been made
weeks before that you were going to file this application with
the State Corporation Commission to take off the trains at
the same time that you filed the petiti9n for temporary suspension?
A. Certainly not in my mind.
Q. Had you heard it discussed before, that these trains were
contemplated being taken off, or permission soug·ht to take
them off!
A. Yes. I liave heard it discussed. We discuss all railroad
operations.
.
Q. "\Vasn 't it discussed in that meeting of January 30th f
A. It was discussed that the Norfolk area was after a service of that kind, but it was not decided, and there was no decision made at that time.
Q. How did that happen to come up in a meeting called to
find out about a steamed
A. Because at that meeting they were endeavoring, if they
failed to find a steamer, to find what alternatives
page 85 ~ they had, and the train by way of Richmond and
Washington was suggested as an alternative.
Q. "\Vas it an afterthought, or the primary motive 1
A. An afterthoug·ht, in my opinion.
Q. It had never occurred to the Pennsylvania Railroad before that time f
·
A. I will sav ves. I said before that the Norfolk area have
been after a train of that type for many years. That is a matter of record.
Q. -And you say it was discussed just incidentally on January 30th!
A. As an alternative in case we could not g·et a boat to take
the place of the Elisha Lee.
Q. And you now have this petition asking for permission
to chang·e this service?
A. That is correct.
Q. I hand you a timetable of the Pennsylvania Railroad,
printed 'Effective March 1st, 1953', and ask you if you can
identify that?
A. Yes, sir, it is a Pennsylvania Railroad timetable.
Q. Printed and got out by the Pennsylvania Railroad?
A. That is correct.
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Q. Will you look in that, and see if it provides for service
from Norfolk through Petersburg and Richmond, and on to
Philadelphia and New York?
page 86 ~ A. Mr. Ayres, we have had a sleeper out of Norfolk to New York, by this same route, for many
years.
Q. Will you look at that timetable 1
A. That service is here, yes.
Q. The same service that bas always existed?
A. It existed in 1940 and 1941, when I lived in Norfolk.
Q. Has there been any change in that service?
A. Maybe a change in the schedule.
·
Q. Any change in the schedule from what it was prior to
March 1st?
A. Yes, sir. "'\Ve don't g·et out new timetables unless there
are changes.
Q. What changes are made in the trains from Norfolk to
New York?
A. By way of Petersburg. If you will give me the old
schedule, I will tell you.
Q. Does it show any service from Cc1pe Charles to Norfolk?
A. No, ·sir, it does not.
·
Q. Your old timetables did, did they not?
.A. Yes, sir.
Q. Do you lmve any idea when that waR printed?
A. This timetah1c was probably printed-maybe the previous week-within three or four clays prior to March 1st.
Q. Somewhere nround the 25th of February, you think?
A. I will say this. That on the 25th of February,_I asked
for a schedule, and they said that they were not
page 87 ~ available.
Q. But they were printed prior to March 1st,
were f hev·not?
·
A. Yes, sir.
Q. And you liad decided at that time that there would be
no more service between Cape Charles and Norfolk!
A. On March 1st?
Q. Yes.
A. Yes, sir.
Q. ,vas it printed subsequent to Februnry 25th?
A. I am not in a position to say wl1en t11at timetable was
printed. I will say this, Mr. Ayres. The first copy of that
timetable that I received was after March 1st, and I wrote to
the passen~rer traffic department, asking· for a special issue of
that timetable, because the State Corporation Commission had
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askeu for a copy, and, in endeavoring to secure it, I know it
was not in print at that time.
Q. But, after this Court's order on February 25th, this timetable, eliminating· the Cape Charles to Norfolk transportation,
was distributed by your Company 1
A. Yes, sir.
Q. To come back. On this through service-New York,
Philadelphia, Richmond, and Norfolk-You have always had
this service?
A. One sleepin~· car.
Q. What is the difference in the contemplated service you
are going· to render, and the service shown on this timetable f
·
A. The contemplated service is a complete train
pag·e 8S ~ which will run through, without change of coach
passengers. The service now is Pullman service,
in which the people go to bed, and the various railroads change
the pullman car. The coach passengers must change from one
train to another.
Q. On this new sc;Iiedule, do your coach passengers have to
change!
A. They change at tl1e present time, yes.
Q. vVas it contemplated when this schedule was published
that they would have to change t
A. Yes, sir.
Q. On one of these schedules, I notice that there are no
coach passengers-Train 108, I believe you call it. Is that
correct?
A. Yes, that is correct. There are no coach passengers if
that is what it says.
Q. There are coaches on all trains except 1081
A. There are no coach passengers on that train then.
]\fr. Ayres: If your Honor please, I would like to introduce
this timetable in evidence, and have it marked as Defendant's
Exhibit No. 6.
The Court: Admitted.

Mr. Ayres :
Q. I hand you two mimeographed sheets, bearing the beading New York, Philadelphia & Norfolk Railroad Ferry Company, and the address, Cape Charles, Virginia, and I will ask
you if you can identify them V
page 89 ~ A. These are ver-v similar to them.
Q. Were the~r pi·intcd in your office at Cape
Charles1
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· A.
Q.
from
A.

I presume they were.
Can you identify them as being mimeographed sheets
your office 1
.
I would say yes. There is no point in not.

Mr. Ayres: If your Honor please, I would like to introduce
these as Defendants' Exhibits No. 7 and No. 8.
The Court: Admitted.
·
M:r. Ayres:
Q. I hand you Exhibit No. 7, and ask you to read that to me,
please.
Note: ·witness read Exhibit No. 7 to the Court.

Q. And that is to be signed by whom 7
A. Underlined by the Boatmaster, but not signed.
Q. I hand you Exhibit No. 8, and ask yon to read that to
the Court.
·
Note : ·witness read Exhibit 8 to the Court.
Q. Have any of those blanks heen filled in, and distributedi
to personnel of the New York, Philadelphia & Norfolk Railroad Ferry Company 1
A. Yes, sir, they have.
Q. And certain personnel of the Railroad Ferry Company
have been notified, pursuant to this last notice of the abolishment of their jobs T
A. Yes. At this time, yes. But these notices were not
issued until after the Elisha Lee had gone to the
page 90 ~ shipyard, been inspected, and it was determined
that they would be off the run for an undetermined
amount of time.
Q. ·when yqu say 'Rholish' -that sounds like forever.
A.. That is the agreed upon and specified wording with our
labor org·anizations and must be worded that way.
Q. "\Vhen jobs are abolished.
A. Even if thev are laid off for one dav.
Q. What do you mean on this when you say you may exercise senioritv in accordance with the roster.
A. It a man's job is abolished, that particular man bas the
right to exercise his rights as to his standing on the roster,
and jump any man junior to him.
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Q. All captains, mates, engineers, etc. on the Railroad
Ferry will lose their jobs by this abolishment, won't they¥
A. Lose their employme\1t.
Q. Lose their jobs with the Railroad Ferry Company!
A. That is correct, but they l1ave rights to jump the Pennsylvania tug boat service.
Q. That is what I want. ·what does that seniority right
give them in connection with the Pennsylvania Railroad J
.A. You will have to talk to the various crafts, or the licensed
personal.
Q. Will I be accurate in this-That generally speaking, that
gives these employees of the Railroad Ferry Compage 91 ~ pany, certain rights of seniority over the Petmsylvania Railroad Employees 'l
A. If they hold seniority on the joint roster with them.
·Q. In other words, the labor contract is the master contract
with the Pennsylvania Railroad?
.
·A. That is correct. There are some groups in the Ferry
Company that doesn/t ·have a joint roster, and they are out
of a job until the Ferry Company resumes operations.
Q. But other groups do have it!
A. Yes. It depends on the group of men.
Q. The Elisha Lee also carried freight, did it not¥
A. A small amount, as LCL freight-that means 'less than
cargo lot' freight.
Q. Did she carry that under a Pennsylvania Railroad bill
of lading!
A .. Yes, sir.
Q. And what substitute service has been made for the
freight?
A. No -substitute service made for LCL freight. An embargo has been placed on that freight.
Q. I believe you testified tliat you made no contract arrangements with any bus company to take care of these passengers
from Cape Charles to Norfolk?
A. We have no bus under contract.
Q. Arid the only way a passenger can get from Cape Charles
to Norfolk is by Trailway Bu~?
page 92 ~ A. Yes, and pay his own fare.
Q. So neither tl1e New York, Philadelphia &
Norfolk Railroad Ferry Company, nor The Pennsylvania Railroad Company, has made any arrangement for !=mhstitnted
service at all, have they?
A. Not as a Pennsylvania Railroad operation.
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Q. What time does the morning train get in from New York
to Cape Charles?
·
A. It g·ets in here at 5 :40 A. M.
Q. ·what time does the Trailways Bus leave 1
A. When they have one bus, at 7 :30. One at 6 :30 and one
at 7 :30. The reason tlley wait until 7 :30 when· there is only
one bus is to accommodate Pullman passengers.
Q. It is entirely up to them whether they run one bus or
two?
A. That's right.
Q. A coach passenger, then, would have to wait from 5 :40
until 7 :30, when they run one bus V
A. That's correct. However, I might say the arrival time
in Norfolk is within twenty-fiye minutes of the old boat time.
Q. You have no arrangement for any service to the great
penlnsula area where General Montague comes from?
A. Yes.
Q. What service?·
A. The Trailways carry them ·to Little Creek, the NorfolkSouthern Bus Company is operating between Little
page 93 ~ Creek and ·wmoughby Spit, and the State ferry
from ·wmoughby Spit to Old Point.
Q. And they have to buy separate tickets, and make transfers, at all those points 1
A. That is correct. It iR not a railroad operation.
Q. So then again, the Ferry Company and the Pennsylvania Railroad have done nothing to substitute anything for
that service f
A. They used every effort to have that serviee estabishcd.
Q. But so far as they are concerned, they have done nothing?
A. I wouldn't sav that.
Q. Have they chi, rte red motor buses?
A. They have not chartered any buses, but the service was
not there prior to l\farch 1st.
·
Q. And you haven't incurred any expense in that connection, have you!
A. As far as I know, I am not in a position to say. I didn't
make the arrangements.
Q. You also operate a train tllat comes down on Sunday
nigl1ts, or Monday mornings, don't you?
. A. That is c.orrcct. "\Ye call it the fur1ough train-No. 459
leaves New York City at 9 P. l\I. on Sunday night, and arrives
at Cape Charles at 2 :30 A. l\L on }[onday morning.
Q. How long has that train operated 1
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A. It was operating when I came here as superintendent. I
don't know for bow long prior to that time. That was J unc
1st, 1951.
Q. And that train has a boat connection to Little
page 94 ~ Creek?
.
• A. Yes, sir. The Virginia Ferry.
Q. What boat makes that connection t
A. The Virginia Ferry Corporation.
.
Q. And the Virginia Ferry Corporation is still kind enoug-11
to let you have a boat for thaU
A. It is their operation.
Q. Do they operate the train t
A. We operate the train.
.
Q. And it is just by coincidence that they run a boat to meet
it f
A. They meet our schedule.
Q. Who sells the tickets?
..
A. They are sold on the Virginia Ferry.
Q. Who sold them prior to the -~5th of February?
A. They could be purchased either on the ferry, or purchased in New York, or Philadelphia.
Q. You could buy a ticket straig·ht through from Philadelphia to Norfolk?
A. Let me get this straight. Y9u could buy a ticket from
New York or Philadelphia to Norfolk, and the passeng·ers get
off at Cape Charles, and the Virginia Ferry Company would
honor that ticket on their boat, or they could wait over for the
Elisha Lee, and go to Norfolk V{here the ticket called for.
Q. How did it happen that the Virginia Ferry Corporation
honored that ticket!
A. It was a lucrative business. Sometimes there
page 95 r were as high as eight imndred passengers.
Q. What would be the mechanics of honoring
those tickets for the Virginia Ferry Corporation to get paid 1
A. In honoring our tickets~ I presume that they take up
t.he tickets and turn them over to the Pennsylvania Railroad,
and would then be reimbursed at the standard charge of 75c,
plus tax.
.
Q. That arrangement lmd been made beforehand between
the Pennsylvania Railroad and the Virginia Ferry Corpora-.
tion, had it not 1
.
A. I am not in a position to say. I don't know about who
made the arrangementE=. It was here when I came here.
Q. Is it customary for one railroad to honor the tickets of
. another railroad without prior armngements?
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A. There is usually an arrangement. It 1s a customa.ry
thing to <lo to honor tickets.
Q. ·what change has been made since February 25th, 1953,
in the honoring of tl1ose tickets?
A. vVe only sell tickets to Cape Charles at the present time.
Q. So now a man has to purchase a ticket on the Virginia
Ferry Company boat f
A. That's right.
e are not in a position to furnish the
Elisha Lee service if they wnnt to wait until morning.
Q. Of course, you furnish really the same service. at Little
Creek tlia t you furnished before, do you noU
page 96 } .A. vVe only furnished service from Cape Charles
to Brook Avenue, Norfolk.
. Q. The passenger has the 8ame service now, doesn't he1
A. By the Virginia Ferry Corporation, and that is a separate operation.
Q. You spoke of the chartering of the Accomack. Did you
actually, in the cases where you used that vessel, have a written charter agTeement?
A. Yes. For which I paid $500.00 a day., in addition to the
cost of the engine crew.
Q. ·what revenue does the Virginia Ferry Company get
from the New York, Philadelphia & Norfolk Railroad Ferry
Company for the use of its terminals on that run i
A. I do not have those contracts. The agreemenfa; are in
Philadelphia, so I am not in a position to say, but I do know
they have certain rights into Cape Charles, and maintain certain portions of the dock facilities. The dock at which -they
come in at Cape Charles is maintained by the Virginia Ferry.
Q. And you don't know what the arrangement is?
A. I don't have that, no, I am sorry to say.

,v

The Court: Do you mean to say that the Virginia Ferry
Corporation sends a boat in to the dock at Cape Charles?
A. Yes, and they maintain the dock.
pag·c 97 ~
The Court: Who maintains the dock T
A. The Virginia Ferry Corporation.
The Court: By virtue of what authority do they exercise
their own judgment in calling Cape Charles a terminal? I
thought that this Court had transferred that terminal?
A. I am not in a position to Rpcak for the Virginia Ferry
Corporation.
The Court: I thought that you ,vere. You have given this
Court information.
A. I can only say that they maintain a dock at Cape Charles.
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The Court: I don't think that they have gotten the permission of the Court to do that?
A. I am not in a position to say.
Mr. Ayres:
Q. Do you know what date these jobs were abolished for
the men employed by the New York, Philadelphia & N or£olk
Railroad Ferry Company t
A. No, but I will say it was-Oh, sometime around the 10th
of March of this year.
Q. W a!m 't it around tl1e 4th of March for the clerks and
truckersf
A. You said the men on the Elieha Lee.
Q. I said the ferry ser·vice.
A. It may have been March 4th. That may be true. \Ve
made some reductions in force, but the boat men were carried
to the shipyard with the Elisha Lee, with the hope
page 98 ~ that the inspection would prove the boat seaworthy.
Q. Have you closed your ticket office at Old PoinU
A. I have not.
Q. Have you reduced the per~onuel Y
A. Yes, sir.
Q. How many men are there?
A. An agent, and a clerk.
Q. How many are customarily there f
A. We have, prior t~ March 1st, an ag·ent and two or three
clerks, and three or four dockmen.
Q. ·what has been done with t11e railroad equipment there f
The unloading equipment?
A. It.has been moved to Cape Charles. You mean the
trailers? They were brought to Cape Charles.
Q. So that point has been· ahancloned for all practical purposes?
A. I wouldn't say that.
Q. What would you say!
.
A. If the Coast Guard had given us an inspection certificatP.,
so that we could have put. the Elisha Lee back in service, it
would have gone back, and nothing has been done at Old Point
that would prevent us putting it back in service today.
Q. You still say that, in view of your petition for aclandonment?
·
A. Not today. I said at that time, it was not.
page 99 ~ It wasn't until after we had the complete inspection
of the Elisha Lee that we knew where we stood.
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Q. Do you know what equipment was removed from the
Elisha Lee the last time she came into Cape Charles?.
A. The average dirty linen.
Q. I mean equipment that you didn:t remove on any ordinary run¥
A. I don't know of anv.
Q. Didn't you take ali"tbe dining· room chairs ofH
A. No, sir.
Q. Yo~ have also removed your railway equipment from
Brook A venue to Cape Charles, have you not? .
A. Yes, sir. You mean trailers that we use to handle
freig·ht?
Q. Yes.
A. Yes, sir.
Q. Have you been to the terminal at Willoughby?
A. Yes, sir, I have.
Q. bo you know how far a passenger has to walk from the
bus to the terminal?
'
A. I would say a distance of maybe two hundred yards.
Q. Has any arrangement been made to carry ladies' baggage, or anything of that ~ort1
.A. Not that I know of.
Q. Is there any waiting room there?
page 100 ~ A. I am not in a position to say.
Q. Any waiting room at the bus terminaH
A. I am not in a position to say. You would have to ask the
State Highway Department. If they haven't, they should
furnish one. I know you make the Railroad Company furnish
them.·
Q. The New York, Philadelpl1ia & Norfolk Railroad Ferry
Company used to furnish a ferry, too.
A. I am sorry we don't.
Q. Do you know hmv long tl1ey have furnished a ferry?
A. From reading- history, back to 1885.
Q. Appro"ximately ~eventy years f
A. In that neighborhood.
That's all.
Bv Mr. Lvman·:
··Q. Mr. Lingenfeltcr, you tc:;;tified this morning about a number of instances in the past few years when the Elisha Lee was
temporarily removed from Rcrviee, and substitute vessels were
placed in service. On those occasions, were any employees'
jobs abolished?
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A. Usually, we gave them their vacations during that period.
Q. In other words, therci were no lay-offs, and no jobs
abolished on those occaRions. Is that correct?
A. I have no personal knowledge. \Ve are always increasing or decreasing our force, according to our
page 101 ~ operations, but usually we endeavored to give as
many employees their vacations as possible, but
there were .no doubt some people who had their jobs abolished
for a period.
Q. Do you know of any such instances?
A. No.
Q. Who decides when fore es are to be reduced and jobs
abolished? Who makes the deciE:ion?
A. The superintendent is responsible.
Q. Then it is your decision, as far as the Delmarva. Division is concerned?
A. That is correct.
Q. So it was your decision to abolish these unnecessary
positions that were aholished as of March 7th 1
A. Unfortunately, yes. If I allowed them to sit around for
a week or more, doing nothing·, I was forced from an economical standpoint to get my force in line.
Q. It was your decision?
A. It was.
Q. That was the first time you had ever abolished johs-1
am speaking of you personally-due to the Elisha Le.e being
temporarily out of service, was it not? ·
A. No, sir. I wouldn't say that was a statement of fact.
Q. What would you say?
page 102 ~ A. We were abolishing forces every day, depending upon operation and flow of business.
Q. I realize tlmt. I am talking about abolishing- forces, due
to the Elisha Lee's being temporarily out of service.
A. I feel sure we have done in tl1e past.
Q. But you don't recall doing it?
A. No.
Q. And you are the one ·who makes the decision, whether
or not it is done t
A. That's right.
Q. As a matter of fact, Mr. Lingenfelter, isn't it true that
for temporary shut-downs, such as a day or two, wl1etlier on
your boat, or in a railroad job, or any other railroad operation, it is not customary to issue a notice that a job is being
abolished?
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A. When we have an exact knowledge of how long a job will
be, we don't. If we have no knowledge of the exact time, then
our usual procedure is to make an abolishment, and then -reaffirm the job.
Q. In this particular case, did you have an exact knowledge
when the notices were issued 1
A. Indeed, I did not. I do not have even at this date. I
don't know how long these jobs will be abolished.
Q. Didn't you say just a minute ago that you
page 103 } don't abolish jobs m1less you had exact knowledge?
A. I didn't sav that. I said that sometimes we hold on a
job if we have exact knowledge tlmt it is of short temporary
duration. If we do not have any knowledge of how long the
work will be lacking, it is our usual procedure to abolish and
re-establish when the work comes back.
Q. In this particular instance, you did have knowledge that
it would not be a short suspension of service f
A. Let me say tbisQ. Just answer my question.
A. I held back abolishing these jobs for a considerable time
after the Elisha Lee went to the shipyard, until I had notice
of the Coast Guard inspection that it would take a considerable
length of time to put the vessel back in service, and then we
abolished the jobs.
Q. Let me ask you this-Aho11t that point you just raised.
·when did vou receive word of the results of the Coast Guard
inspection~
A. I would saJ7-It went on about March 4th-March 2ndabout the third or fourth day, we had some preliminary reports that indicated-Say it was March 4th that we had
enough preliminary reports from the Coast Guard to indicate
a considerable leng·th of time.
Q. When was ii'ispection completed, so that their men left
the boat, and it was returned to your care and
page 104 ~ custody?
A. The im,pection is not completed until the
items have been repaired, and a certificate issued. They have
the right to go back at any time.
Q. Let me reframe the question. When was the boat released to you, subject to those conditions for whatever repairs
and reconditioning you might have to make 1
A. The boat has not been released to me as operating superintendent. It is rel0ased to me by the Superintendent of
Floating Equipment, when the vessel is repaired.
.
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Q. Do you know when the Coast Guard made the boat available to your company for repairs t
A. I do not have that knowledge.
Q. You don't know whether or not it is released yet f
.A. No, sir. That is Mr. Abbott's prerogative.
Q. And his title is what?
A. Superintendent of Floating Equipment.
Q. And he hasn't given you any information f
A. N~
.
Q. Do you know whether Mr. Abbott has undertaken to commence any repairs on the Elisha Lee 1
.A. I do not know that. I haven't seen the Elisha Lee since
she left here the night of February 28th, 1953.
Q. We have a summary of some of your answers
page 105 ~ to Mr. Ayres' questions. \\T ould it be fair to say
that commencing on March 1st of this year the
Pennsylvania Railroad on its line down to Cape Charles has
terminated its services at Cape Charles, where it previously
served Norfolk and Old Point Comfort, both for passengers
and freight service Y
A. It has terminated its passenger service- at Cape Charles.
Q. How about freight?
A. That still goes to Norfolk.
Q. But you have terminated freig·ht service to Old PoinU
A. LCL freight service. We never had anything else.
Q. You embargoed freight?
A. Vv e have no tracks at Old Point. ,!\7 e just carried LCL
freight to that point.
Q. So that, as far as passenger service is concerned, that
has now terminated at Cape Charles. So far as freight service is concerned, the service you previously maintained from
Cape Charles to Old Point, a.nd from Old Poh1t to Norfolk
has been discontinued, and you now merely have service from
Cape Charles to Norfolk?
A. We still have the car-load service, and the LCL service to
Norfolk is moved over bv wav of Little Creek.
Q. How is it moved? ~On boats of the Virg'inia Ferry Corporation?
A. No, sir. On Pennsylvania Railroad boats.
That's all.
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being first duly sworn, testified as follows:
DIRECT EXAMINATION.·

By Mr. Mears:
Q. Your name is J. A. Schwab?
A. That's correct.
Q. Where do you reside f
A. Philadelphia.
Q. By whom are you employecU
A. The Pennsylvania Railroad.
Q. Are you connected--do you ba.ve an office w·ith the New·
York, Philadelphia & Norfolk R.ailroacl Ferry Company?
A. I am general manager of both companies.
Q. How long have you been connected with the Pennsylvania Railroad, and with the New York, Philadelphia & Norfolk Railroad Ferry Company t
A. I lmve been with the Pennsylvania Railroad Company
for twenty-five years, and have been associated with the New
York, Philadelphia & Norfolk Railroad Ferry Company at
various times-probably something under ten years.
Q. Mr. Schwab, did you receive a report from Mr. Lingenfelter some time in November, coneerning the condition of the
Elisha Lee?
A. That's correct.
page 107 ~ Q.
you please state what that report was?
A. It was referring to her condition on November 28th, and introducing to my attention that the Elisha Lee
was in far more' depreciated condition than originally anticipated, and he recommended to me that we either charter or
purchase another boat to substitute for her.
Q. ·what did yon doJ if anything, after getting that report?
A. I checked with l\Ir. Abbott, Snperintendent of Floating
Equipment. He had already made his inspection of tl1e Elisha
Lee, and said that his report was on t.he way in to me. I received that about. December 1st-around tl,e first of December.
His report was pretty much along the lines of Mr. Lingenfelter 's letter, and I in turn, also recommended that we obtain
the Acc.omack, and that we ought to get her soon enough so
we could go in service on the regular run prior to February
28th.
Q. ,vas that an oral report, or a written one?
A. I believe you have it. .li. written report.
Q. Do you have that report?
A. I believe it is in the file there. I can quote pretty well

,,..,m
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what was said. There were quite a few things wrong with the
boat, and it would require an expenditure in excess of $200,000.00, and it was his judgment that we obtain another boat to
replace the Elisha Lee.
Q. What did you do after getting that report¥
A. It was either the same day, or the day after,
page 108 ~ that I had a long conference with my vice-president, Mr. Smith. I took Mr. Smith the two reports from the Superintendent, and the Superintendent of
Floating Equipment, and suggested to him at that time that
perhaps we could purchase the Accomack from the Virginia
Ferry Corporation, or, in the event it could not be purcliased,
to charter it, to substitute for the Elisha Lee, and in my judgment, we should get it promptly so that we could put it in
service by February 28th.
Q. Do you remember when that was7
A. About December 3rd or 4th.
Q. "\Vhat was then donet
A. I-le carried on from there, talking to me from time to
time about it, and I know there was a meeting on December
23rd, because I saw Mr. George Junkin, Captain Garrison,
and Mr. Chandler, and Captain Garrison and Mr. Chandler
stopped. in my office, and I asked Captain Garrison at the
time about the Accomack, and said that he would certainly
be doing me a personal favor if he could see his way clear to
release the Accomack to us.
Q. That was on December 23rd ·f
A. Yes, and his reply was that he w·oulcl like to accommodate me, but tha.t he had his own service, and I said that he
,vould be thrashing that out with Mr. Smith.
page 109 ~ Q. That was the meeting-Mr. Smith is the vicepresidentY
A. That is correct. And he is also .Vice-President of Operations of the Nip and N. Ferry.
Q. You didn't attend that meeting?
A. No, but he advised me afterward that :Mr. Junkin told
him that he.couldn't spare the boat, and that Mr. Smith said
then that he would handle it with Mr. Newell.
Q. They reported to you, then. Who is l\fr. Newell?
A. Vice-President of Operations of the Pennsylvania, and
President of the Ferry Company.
Q. "\Vha t was next done?
.A. On about January 9th, because of all the pressure I had
put on in connection with getting another boat, I was concerned thait maybe we had over-estimated the repairs, and I
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got hold of Mr. Abbott and asked him to get outside people
to look the boat over, so be could either affirm or reduce his
former estimate of the condition.
Q.
as that after you got information that the Virginia
Ferry said it was hopeless to get that boat Y
A. I understand that this was after the meeting which Mr.
Smith had, but negotiations were still going on at the time,
and I felt that at any moment I might be called on to state
definitely that I was positive that the estimates I hand handed
in were fair, and would be required to put the boat in shape.
Q. Pfoceed from there.
page 110 } A. l\Ir. Abbott submitted his . report to me
in connection with the outside inspection on J anuary 19th, in which he confirmed his original estimate of the
repairs that would be required to the Lee, and stated that
she would be out of service, in his opinion, over the ordinary,
and that an extensive amount of time would be required to
put her in shape. About then, I heard from Lingenfelter that
he would be turned down by the Virginia Ferry Company,
also, on a boat.
Q. Mr. Schwa]), did I understand you to say that two judependent inspections were made by Mr. Abbott during the
investigation f
A. That's correct.
Q. By whom were they employed-what was their . connection 1
A. Norfolk Shipbuilding Company.
Q. Proceed on.
A. I then went back to see Mr. Smith again, because the·
time was drawing short. That was somewhere around-after
the 23rd. I again 11ad conferences with our fJeople and with
the Virginia Ferry people, and this meeting was called that
Mr. Lingenfelter mentioned, on January 30th. January 30th
was the first meeting that I was in on with our officers of the
company. Mr. Lingenfelter enumerated the people there at
the meetings. "\Ve read and discussed the reports of both Mr.
Ling-enfolter and l\fr. Ahhoitt, because I think that
page 111 ~ some of our higher people felt, until that time,
that perhaps we were over-estimating the length
of time the Lee would be out of service. That was discussed
at that same meeting. "\Ve also discussed the alternatives,·when they realized tlrnt the boat was going to be out of
service and that we either had to get another boat, or make
some other arrang-emenh,. At the conclusion of that particular meeting, Mr. Lingenfelter was informed by myself that the

,v
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prospects of getting a boat, up to that time, certainly looked
bad. However, if we were going to have to substitute bus
service, it would be taken care of by Mr. Smith's office. Fol.
lowing that meeting, after Mr. Lingenfelter left, Mr. Newell
called Mr. Junkins, and asked him to come to his office.
Q. That was on January 30th t
A. That's right. At which time, Mr. Newell told Ml'.
Junkins-

:Mr. Ayres: If your Honor please, I think· we have gotten
into a lot of hearsay. Is either Mr. Newell or Mr. Junkins
here?
A. No.
Mr. Ayres: . I 9bject to the repeating of conversations.
Mr. Mears: This statement was made in the presence of
this party in connection with hiring or acquiring the Accomack.
page 112 ~ The Court : It is my recollection that you
gentlemen have been interrogating Mr. Lingenfelter upon the conference on January 30th of this year, and
that efforts were made at that meetingMr. Ayres: If your Honor please, on the decisions made at
that meeting. We didn't ask for conversation.
The Court: I think this is proper. I want to interpolate
here, Mr. Schwab, in fairness to you and the Court, that
when you speak of this ,J amrnry 30th meeting whirh the officials of the Ferry Company nnrl the Penrn-;ylvania Railroad
11ad together-I believe you testified that is where these matters came up about the effort to get the boat, etc. Coming
back to what I said before lunch, as a matter of fact, at some
time around the middle of January, didn't you make the
statement in Norfolk, at a public hearing, that it was tl1e intention of the Pennsylvanin Raifroad fo cut out this ferry
service, and ask them to back the railroad on tlrnU You were
so reported in January. I am trying· to foIIow you now-Do
you mean to say it was after the Janu.ary meeting that you
made all the effort to get another boat-after you had said in
Norfolk in the middle of January that you propage 113 ~ posed to abandon the night train and the ferry
service?
A. Your Honor, I never made any such statement. I think
that occurred on February 6th, in connection with the alternate service. I think that what your Honor refers to is a
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telephone conversation, I believe with the press in J a:riuary,
prior to the 30th, ,yhen they quoted l\fr. Carpy in the press
as saying that the boat was in bad condition and there was a
possible alternative.
The Court: Anticipating the report of the Coast Guard as
being unfavorable, and from this evidence, they knew she had
to have repairs, and that it was the purpose of the Railroad to
abandon this night service, and establish an alternate service_:._! am just trying to reconcile the facts. Don't you see
what a perplexing situation it is for me f This order was evidently passed upon by your Company long before you, testimony would indicate.
A. It was not, however, your Honor.
The Court: Then Mr. Capry was i~properly quoted Y
A. That's what he states. I wasn't there.
The Court: Did you get the report at this meeting on January 30th f If there were a jury present, I couldn't talk to
you like this, but the responsibility is mine. Did you get the
report on January 30th from your local counsel here, who in.
terviewed the Court about this very thing in the
page 114 ~ middle of January¥ I don't think I ought to let
you go on without letting you know what questions are in my mind. You have gone into the workings of
this meeting of J·annary 30th, sort of leaving the impression
upon the Court by your testimony that it was maybe at that
meeting on January 30th, when you initiated efforts to get
some substituted service for the Elisha Lee, which you expected to be turned down by the Coast Guard, and which you
thought would require too great an expenditure on· her to
justify it. I ask you now if you didn't get a report in that
meeting from your local counsel, who had discussed tht.:,
matter with the Court f
A. I don't recall the details.
The Court: Didn't you get a report?
A. Not from local counsel that I know of.
The Court: That answers my question.
A. I should like to add, if I may, your Honor, that in connection with the Elisha Lee, after getting the second report
from l\fr. Abbott, that there was no question in my mind that
I could justify, as general manager, rnnking the repairs necessary to put the Elisha Lee back in service for the time from
then to November 5th. Assuming- you could get nn extension
from the Maritime Commission, the expenses, as
page 115 ~ a general manager, could not be justified. From
then on, it was a question of getting another boat.
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The Court: You knew that in November.
A. After the report of January l6t~1, I confirmed in my own
min~ that we couldn't justify putting the ·Elisha Lee back in
service.
The Court: You anticipated the Coast Guard's report 80
definitely that you must have known, long before inspection,
that you weren't going to use heri
A. Your Honor, I think ,ve used the term 'Coast Guard Inspection' perhaps in the wrong light. That :3imply is an annual date, whether we wish it or not, that the boat goes out
of service because her certificate is up. I knew myself that
if the run was going to be continued, after the January report,
on January 19th, or so, that I got from :Mr. Abbott, I knew
myself that I couldn't justify the repairs.
The Court: That report stemmed from the information
that came from down here after the November 24th or 27th
injury?
A. That was really ~he culmination of it.
The Court: It is hard for me to understand, as we go along,
why the Railroad didn't make some effort, long before the
18th day of February, to get the consent of this Court for the
indefinite suspension of this service, which is the
page 116 ~ real question involved before the Court today.
A.. You see, your Honor, our officers never gave
up their efforts to find another boat. They still hoped they
would come up with another boat to substitute for this.
The Court: The boat business is rather a difficult business
now, is iU
A. Yes, sir.
The Court: There is no open market on boats¥
A. No, sir. I would like to divest myself of the responsibility in connection with any boa ts.
l\fr. Mears:
Q. You said that following· that meeting, during a continuation after Mr. Lingenfelter left, there was a conference
with Mr. Newell and Mr. Junkin in further reference to acquiring the Accomack. Tell his Honor what transpired.
A. 1fr. Newell told-

Mr. Ayres: I object to the conversation. They are both
employees and they could have been brought here to testify
themselves~
The Court: Ask what was done.
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A. Mr. Newell told Mr. Junkins that he was going to order
him to turn over a boat. Mr. Junkins said I will refuse, and
you cannot e11force it, because, as president of the Delaware
and New Jersey Ferries, I have an operating conpage 117 } tract, and you do not have the authority.

Mr. Ayres: I object to that stateme~1t, aJ.1d move that it be
stricken from the record, as hearsay.
The Court: You mean that it was just family trouble, and

that it developed into a family scrap 1
A. :Mr. Junkins was not interested in the Pennsylvania
Railroad. I will put it that way. Mr. Junkins was interested
in protecting his service, the Virginia Ferry Corporation.
Mr. Ayres: I would like to save my point on that-that it
be stricken as pure hearsay.
The Court: The Court sustains the motion.
Mr. 1\Iears: I except.

Q. ·what further was done, if anything, at that time? Did
that end the effort to acquire the Accomack¥
A. No, it did not. I would like to add that along about in
January, in the office, when I heard about the Messick over in
New York, and got hold of John Abbott, John had already
made an inspection of the boat, and r asked if she could be
made immediately available for the service, and he informed
me it could not be made immediately available, and wasn't fit
for the service.
Q. Did he make an examination of that boat T
A. Yes.
page 118 ~ Q. That is the Messick referred to here s~veral
times todav !
A. Yes, sir.
w

Mr. Montague: I move to strike as much of the answer as is
hearsay about 1\fr. Abbott's information.
The Court: It is e-vidence as to the action these officials
took. I think it is pertinent.
Mr. Montague: I except to the Court's ruling.
Mr. Mears:
Q. 1vlr. Schwab, what further was done after that report

from JHr. AbbotU
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A. After the hearing on },ebruary 25th, and receiving the
order of the court, we proceeded to your office, and I called .
Mr. Newell, our president, on the telephone. I apprised him
of the order of the Court to continue our operation, and asked
him again to exert every effort to obtain a boat from the
Virginia Ferry Corporation, as that was the only place we
could get a boat that could immediately be put into service.
Q. Do you lrnow what further effort was made to get a
Virginia Ferry boat f
A. Yes, sir, I do. On advice of the Vice-President of Operations, and also I believe that you have copies of his letters
to Mr. Junkins and Mrs. Junkins' reply.
Q. Did you have any success in obtaining a boat f
A. No, sir.
page 119

~

· Mr. Mears : I believe we can save tim~, if we
identify these at this time. You had them subpoenaed, too.

Note: Mr. Mears presented the letters in question to Mr.
Montague and Mr. Ayres for their inspection.
Mr. .Ayres: If your Honor please, the letters being offered
by counsel for the Railroad Company are--the first is a letter
on the-it isn't on printed stationery, but has the typed heading New York, Philadelphia & Norfolk Railroad Ferry Company-dated February.26th, addressed to George B. Junkins,
Vice-President, The Virginia If"erry Corporation, and President of the New .Tcrsey and DelawarP Company, and signed
by .T. P. NewP.11. The reply iR on Virginia 11,erry Corporation
stationery, dated February 28th, and addressed to Mr. Newell
and signed by George Il. .T nnkirn;. "re object to these letters
on thP. ground that they are lwarsay and a. selfscrving de:.-la-.
ration, and WP. have called for certain eYidence on subpoena
duces tec1.vm. I understood Mr. Mears to sav that our subpoena cluces tecitrn brings them for inspeeti011. "\Ve can't be
put in the position of having self-serving dedara.tions that
they want put in the record, and it is up to us wl1ether to offer
,them, and to the Court as to whether they would
page 120 ~ be admissible.
The Court: I think you are right. If it is pertinent, and you have a witness to testify to them, I will admit
them.
Mr. Mears: We have a witness that they were taken from
the file, an~ I think we can introduce them that way.
1
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The Court: All right.
Mr. Mears:
Q. You say that you communicated with Mr. Newell after
the date of the hearing, and requested that he do what further
he could to try to arrange for a boat 7
.
·
A. That's right.
Q. Did you inform him of the Court's order¥
A. Yes, sir.
That!s all. You gentlemen can take the witness.
CROSS EXAMINATION.
By Mr. Montague:
Q. Are you the highest representative here present of the
New York, Philadelphia & Norfolk Railroad Ferry Company,
available to testify on behalf of the Railroad Ferry Company?
A. I am not listed as an officer of the Company, but I am
the general manager.
Q. Are you the highest officer here?
A. I woul<l say that I am.
page 121 ~ Q. .And is that likewise true of the New York,
Philadelphia & Norfolk Railroad Company¥
A. Yes, sir.
Q. And also for The Pennsylvania Railroad Company?
Q. That's correct.
Q. You have been familiar with the New York, Philadelphia
& Norfolk Railroad :b.,erry Company for a number of years 7
A. That is correct.
Q. Can you say what amount that Railroad Ferry Company
is now capitalized for-paid-in capital f
·
A. I think $2,500.00, as I recall.
Q. And for how many years, so far as you know, has the
paid-in capital stock of the New York, Philadelphia & Norfolk
Railroad Ferry Company been $2,500.001
A. I believe si1,1ce it was incorporated in the thirties. I am
not positive as to that.
Q. I hand you what purports to be a copy of the charter of
the New York, Philadelphia & Norfolk Railroad Ferry Company, and ask you to examine it, and see if it is a correct copy
of tlmt charter?
A. I would almost have to ask legal advice on that.

Mr. Montague: I don't mind if you do that.
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Mr. Mears: I presume it is a copy of the
charter.
Mr. Montague: It was made by the State Corporation Commission.

page 122

~

Q. Will you state the maximum amount of capital stock
authorized by the charter for the J.i,erry Company?
A. I believe it is $5,000.00.
Q. Now, Mr. Schwab, wore you an official of the New York,
Philadelphia & Norfolk Railroad Ferry Company in the year

1949!
A. Yes, sir. I was general superintendent.
Q. Do you remember a proceeding held in this Court which
involved the application of the Eastern Shore-Yorktown
:B,erry for a franchise to operate a ferry between the Eastern
Shore and York County, Virginia 1
A. I was not present, but I am familiar with it.
Q. Are you familiar, or not, with the position which was
taken by the New York, Philadelphia & Norfolk Railroad
Perry Company in that proceeding 1
A. I understand it was in opposition.
Q. Are you in any wise familiar with the pleadings that
were filed by the New York, Philadelphia & Norfolk Railroad
Ferry Company in that proceeding!
A. No, sir. I am sorry. I am not.
Q. Nor do you, personally, know· anything about any of the
allegations set forth in the petition as to the reason for their
opposition to the ferry?
.
A. No, sir. I don't recall ever seeing the petition.
Q. Nor do you know whether or not the Railpage 123 ~ road Ferry Company did, or did not, allege in
that proceeding tha.t they had adequate: and
ample finances to further and continue the established ferry
service?
A. No, sir.
Q. Was this gentleman, E. "\V. Smith, that you referred to
as ha.ving talked to, the same man who is a director of the
Railroad Ferry Company?
A. Yes, sir.
Q. And do you know whether he is, or is not, a director of
the Virginia Ferry Corporation?
A. Yes, sir. He is.
Q. Is he also a director of-Is there also a director named
S. 1\1:. Schoter, as I have it-I don't know whether that is correct 1
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A. S. V{. Schotter, I think.
Q. Is he also a director of the Virginia Ferry Corporation 7
A. I thought that was the question you asked.
Q. I asked first was he a director of the New York, Philadelphia & Norfolk Railroad ],erry Company?
A. He is not listed as a director. He is listed as our VicePresident.
Q. He is not listed as an officer of both corporations?
A. He is an officer of the New York, Philadelphia & Norfolk
Railroad Ferry Company.
})age 124} Q. And he is not a director of the New York,
Philadelphia & Norfolk Railroad Ferry Company.
A. They don't list him as a director. Four directors are
listed here on the left, and he is listed as an officer, but he
mav be a director also.
Q. And how about the Virginia Ferry Corporation. Is he a
director of that f
A. Yes, be is.
Q. How about Mr. David C. Bevan. Is he a director of both
the Virginia Ferry Corporation, and the New York, Philadelphia & Norfolk Railroad Ferry Company 1
A. Yes, sir. He is.
Q. How about your president, J. P. Newell. Is he also a
director of both of thos~ corporations?
A. Yes, sir.
Q. The Virginia Ferry Corporation has eight directors, has
it not, according to their last reporU
A. That is correct.
Q. And four of them are directors of the New York, Philadelphia & Norfolk Railroad Ferry Company, are they noU
A. I note three, and if Schotter is, that would make four.
Q. All of the stock in the Ncw York, Philadelphia & Norfolk
Railroad Ferry Company is owned by the New York, Philadelphia & Norfolk Railroad Company, and in turn
page 125 ~ by The Pennsylvania Railroad Company, is it
not?
A. That is rig·ht.
Q. And the stock in the Virginia Ferry Corporation-fifty
per cent is owned by the Pennsylvania system?
A. Owned by the American Contract and Trust, which is
a subsidiary of the Pennsylvania.
Q. The American Contract & Trust Company is a wholly
owned subsidiary of the Pennsylvania Railroad, is it not!
A. To the best of my knowledge, that is true.
Q. And isn't it also a fact that-I haven't the name conveni-
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ently before me-I think the .Manor Real Estate & Trust Company. Isn't that a company that is wholly owned by the Pennsylvania Railroad Company 1
A. Yes.
Q. And they own the mortgages on all the vessels of the
Virginia Ferry Corporation, do they not f
A. I understand that to be true.
Q. And isn't it also a fact that the president and the secretary and the treasurer occupy identically the same positions
with the New York, Philadelphia & Norfolk Railr·oad Ferry
Company and the :Virginia Ferry Corporation-Mr. Newell,
and Mr. Wilcox and l\fr. Fox f
page 126 } A. I would assume that is true.
Q. And Mr. Fox is also treasurer of the Pennsylvania Railroad Company f
A. There are so many names-I was trying to look. Yes,
he is.
Q. And Mr. , 1i!ilcox is secretary of the Pennsylvania Railroad, in addition to being the secretary of these subsidiaries'!
A. That is correct.
Q. Are you familiar with whether the New York, Philadelphia & Norfolk Railroad Ferry Company, or the Pennsylvania
Railroad Company has a lease on the terminal facil~ties at Old
Point Comfort Y
·
A. At Old Point Comfort, I am not sure of which it is. I
know it is $7,200.00 a month.
Q. Don't you mean $7,200.00 a year¥
A. That is right. And 25% is paid by the Pennsylvanin
and 75% by the Ferry.
Q. You are talking about the basic rental of $7,200.00 a year.
There are other provisions that we will come to later. The
contract for the rental is with the Pennsylvania¥
A. Yes. I think they are synonymous, anyway.
Q. If I show you a copy of an agreement with the United
States Government, can you identify it? I have a witness
here, and he wants to go home. If you can identify it, I will
not need to keep him.
Mr. Mears: May I see it firsU
Mr. l\fonta.g-ue: If yonr Honor please, I would
like to introduce this charter in evidence, and have
it marked as Defendants' Exhibit No. 9.
The Court : Admitted.
Mr. Mears: I don't know anything about it, and I am sure
Mr. Schwab doesn't. If he doesn't know, he can say so. I

page 127

~
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just wanted to know if it ·was a correct copy of the lease between the United States Government and the Pennsylvania
Railroad.

A. Can I say this, without further legal advice? It appears
to be, I would have to have legal counsel check it.
Mr. :Mears: I really don't have an idea. I have never seen
it in my life.
The Court: It purports to be what 1
Mr. Montague: It is a copy of the lease between the United
States Government and the Pennsylvania Railroad Company.
The Court: It has no certificate on it.
Mr. Montague: It was made by a Government employee.
Mr. Schwab: If the sole point is to show the relation between the Pennsylvania Railroad and the Ferry Company,
there is no question about that.
Mr. Montague: And the amount of the rent.
Mr. Mears: Do you know that the rental is $7,200.007
Mr. Schwab: Yes. This looks like it.
page 128 ~ Mr. Mqntague: Will you admit it Y
Mr. Mears: Yes, I will admit it.
M:r. Montague: It is offered, and admitted by stipulation,
as Defendants' Exhibit No. 9.
The Court: Admitted.
1
Mr. Montag·ue:
Q. Mr. Schwab, are you familiar with the purport of the
bare-boat charter between the United States of America, Department of Commerce, :.Maritime Commission, and the New
York, Philadelphia & Norfolk Railroad Ferry Company 7
A. No. I know that one exists.
Q. Have you seen itt
A. No, I haveri 't.
Q. Ifave you any information as to its contents?
A. Oh, yes. I know a resume of it. It expires November
5th, l 953, and is for $6,000.00 a year, as I recall.
Q. Do you know ·whether· tlie chart.er agreement provides
tliat the vessel be returned to the Martime Commission at the
expiration of the lease, in substantially the same condition,
ordinary wear and tear excepted t
A. Tlrn t 's right.
Q. Have you conducted any negotiations wich
page -129 ~ the Maritime Commission to see whether it can
be chartered out for another ten years Y
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A. No, sir.
Q. Have you communicated with the Maritime Commission
at all, in an effort to make further use of the charter of tlw
boat, Elisha Lee?
A. I have not.
Q. Are you familiar with the condition of the hull of that
vessel!
A. Not personally. Only through reports. I understand
there is nothing wrong with the hull or the eng-ine room.
Q. It is an iron hull?
A. That is what I understand.
Q. The present source of difficulty is that some of the woodwork is bad¥
A. The entire superstructure.
Q. Aren't you being a little elaborate on entire superstructure? Much of it basn 't been examined.
A. I said the entire superstructure was wood.
Q. And even the Coast Guard cannot testify with certainty
as to what repairs will be required?
A.. No. She bas been opened up enough to indicate its substance.
Q. But nobody knows how far it goes?
A. That is right.
Q. Who ispage 130

~

Mr. Mears: This was one of the subpoenas we
brought-a copy of the charter. You can stipulate as to tl1at.
Mr. Montague: All rigl1t. That's fine. I have a copy certified, I believe. Thank you.

Q. Who is paying for the rental of the vessel at the Norfolk Shipbuilding· Company-The New York, Philadelphia &
Norfolk Railroad Ferry Company, or the Pennsylvania Railroad? I assume you call it rental-it may be wharfage?
A. The Nip & N Ferry.
Q. Has any work been contracted for to be done to put the
boat in seaworthy condition?
·
A. No, sir.
Q. It is still waiting there in substantially the condition that
it was in when it was delivered on March 1st, except for inspection?
A. The necessary opening· up for preliminary inspection.
Q. It is stated in the petition filed in this proceeding in this
Court that, in the event that the ferry service was either sus-
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pended or terminated, that the petitioner, the New York,
Philadelphia & Norfolk Railroad Ferry Company, would not
oppose an application of any tliird party for a franchise.
Wliat assurance can you give this Court as to the position the
Pennsylvania Railroad Company .would takef
A. I can guarantee the Court that the Pennsylvania Railroad would not oppose another ferry.
page 131 ~ Q. How about the Virginia Ferry!
A. I can't speak for them.
Q. Wlmt arrangement would they make for the lease of
their terminal facilities here f
A. Did you say 'would they' or 'have they'f
Q. What arrangement would they make with a new company f Would the company be able to lease. Could tl1ey get
a proper rental, or would that be in the hands of the Pennsylvania Hail road f
A. I am sure that we wouldn't be as generous with them as
we have been with the New York, Philadelphia & Norfolk
Ferry. vVe are open to any offer they would make for the
terminal facilities.
Q. You coulcln 't make any offer on the basis. that the New
York, Philadelphia & Norfolk Ferry bad, could you f
A. I don't see how we could afford to, on the same basis.
Q. That is repairs, taxes, insurance, and an amount to be
agreed upon, substantially, isn't itf
A. Tha.t.'s substantially it-about fifty-fifty.
Q. Do you lmow l1ow many days a week the vessel Accomack
does notlling at this time f
A. No, sir, I do not.
Q. Have you ever seen the vessel, Messickf
A. I have seen J1er tied up in Jersey City, but I haven't been
on her.
Q. ·with the exception-I know I am asking for
page 132 ~ hearsay-but with the exception of being a little
smaller, having a little less capacity, then the Lee,
was tbere any other great, pronounced thing that mitigated
ngainst her f
A. I would prefer it if you would ask those questions of the
man w bo made the inspection.
Q. Are >0U familiar with the publicity department-the
public relations department-of the Pennsylvania Railroadthe circulars they have been getting out to newspapers?
A. I am not always consulted on those.
Q. Have you seen any of these releases f
.A. Certainly I have seen some of them.
7

128

Supreme Court of: Appeals of Virginia

J . .A. Sch,1wab.
Q. Are yon familiar with the publication to newspapers,
submitted by the publicity representative, H. L. "\Viand, of the
Pennsylvania Railroad Y
A. I know the gentleman, but I am not sure.
Q. It quotes Mr. Jarvis, to some extent, among other things.
A. No, sir.
Q. Mr. Schwab, as a reasonable man, and I think you areWould you say that we, who live on the peninsula of Virginia,
are getting any reasonable transportation service since the
Elisha Lee has been pulled off between the Eastern Shore and
the peninsula-?
A. Well, it is not as satisfactory to you. ,vhile the bus has
been operating, our brief experience has been that
page 133 ~ any time we substitute bus service out of Old
Point Comfort that the patronage drops practicallv to nothing.
Q. ·As I understand it, there has not been anything substituted by the Pennsylvania Railroad Ferry Company between
Old Point' and Cape Charles¥
A. A bus serviceQ. Arranged for?
A. Not by the Pennsylvania, but a bus has been substituted.
Q. You haven't taken that trip yourself, as to time since
March 1st, have you 1
A . .No, sir, I haven't.
Q. Is it fair to say, Mr. Schwab, that if more than two trips
a day had been operated by the New York, Philadelphia & Norfolk Railroad Ferry service, it would have transported more
people?
A. It is fair to assume tllat frequency of service, no matter
where, will materialize more traffic.
Q. Is it fair to say that the only additional cost to the New
York, Philadelphia &' Norfolk Railroad Ferry Company, for
a third trip, would be the cost of fuel oiH
A. When I was operating her in 1989, we operated an additional trip to Old Point in the afternoon, and back to Cape
Charles. We got so little patronage that it was discontinued.
Q. But a third trip would increase your passengers, would
it not?
A. Not to any appreciable amount. ,ve bad
page 134 ~ verv few passengers on that third trip.
Q. Did you receive a quotation as to tbe price
of this vessel, the Messick¥
A. No, sir, I didn't. My primary interest was whether it
was immediately available to be adapted to the service.
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Q. What period of time do you mean by the term 'immediately available'-thirty days-or less?
A. I was thinking at that time of less than thirty.
Q. In terms of fifteen days?
·
A. No. I was thinking about something to put in immediately in connection with the Court's order, so that we could
continue service after the court ordered it. At the time I asked
him to make an investig·ation, I was thinking in terms of something we could get perhaps by February 28th. It was the latter part of January when I asked Mr. Abbott to make an inspection. He advised me at that 'time that it would require
two or three months to convert to that service.
That's all.
By Mr. Ayres:
Q. To get some of tl1is correct-Do I understand that the
Pennsylvania Railroad, through one of its wholly owned subsidiaries, owns 50% of the stock in the Virginia Ferry Company 1
A. That's what I understand.
Q. It is a fact, isn't it?
page 135 ~ A. I understand it is.
Q. Do you know who owns the remaining 50%?
A. I don't know whether it is in the name of the Delaware
and New Jersey, or the Wilson Lhie, under Mr. Junkins.
Q. ·who owns the Delaware and New Jersey?
A. The Wilson Line, I believe.
Q. And who owns the Wilson line?
A. It is my understanding that :Mr. George Junkins owns
iL
.
.
Q. Is he the sole stockholder?
A. I am not sure about that.
.
Q. Then the only thing· that you can say definitely is that
the Pennsylvania Railroad has 50% of the stock of the Virginia Ferry Corporation?
.A. That is rig·ht. N eitlier lias a majority.
Q. It has also been broug·l1t out that J. P. Newell is presi. dent of both ferry companies?
A. Yes, sir.
·
Q. And David C. Bevan is vice-president of both the ferry
companies?
··
A. Yes. He is nlso our vice-president of finance, Mr. Ayres.
Q. And you have already said that he is a vice-president of
the Pennsylvania Railroad in charge of finance¥
·
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A. That's right.
Q. And Mr. J. Taney Wilcox is secretary ofpage 136 ~ A. Of all three.
.
·Q. And P. D. Fox is treasurer of all three?
A. That is right.
Q. So far as the two ferry companies are concerned, they
have exactly the same officers, with the exception of one vicepresident, Mr. George Junkins being vice-president of the Virginia Ferry and not of tl1e Railroad Ferry!
A. That's right.
The Court: Does Mr. George Junkins' father-in-law own
the other half of the Virginia Ferry Corporation? Does it
work that far? I have met some of these people myself.
A. I don't know. Mr. Ray was not around at the time. I
have forgotten whether l\:Ir. Clement was president at that
time wl1en the Virginia Ferry was organized.
The Court: I knew they said he owned most of it.
Mr. Ayres:
Q. Mr. E. ·w. Smith is vice-president of the Railroad Ferry
Company, but not an officer of the Virgfoia Ferry. Is that
right?
A. That is correct, but be is vice-president of the Eastern
Region of the Pennsylvania.
Q. And of the five directors on the Railroad Ferry four of
them are listed among the directors of the Virginia Ferry,
aren't they Y
A. Either as an officer or a director, as they are
page 137 ~ listed here.
Q. Get the list of the· Virginia Ferry Corporation directors. Do you have thaU
A. Yes, sir.
Q. Does that show H. W. Schotter as director Y
A. Yes, sir.
Q. E. vV. Smith?
A. Smith, Bevan and Newell.
Q. And those four are on the Railroad Ferry list, aren't
they?
A. Those four are on the-I will agree that is probably true.
· Mr. Mears: Mr. Ayres we have all the data you want, and
will give it to you.

Mr. Ayres: I appreciate that, Mr. Mears, but I would rather

~u~~~

.
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Q. Then to sum it up, the New York, Philadelphia & Norfolk Railroad Ferry Company has got interlocking directors
with the Virginia Ferry Corporation-half of the board of directors, and all of the officers with the exception of one 7
A. Yes. And I understand that there are four more officers
on the Virginia Ferrv that arc not officers of either one.
Q. But only one officer of the Virginia Ferry that is noU
.A. M:r. Junkins is not an officer of the Nip & N.
Q. And, of course, they have exactly the same president.
Now·, with the set-up of all these various companies, ir-I understand your testimony correctly, l\tir. Junkins, a
page 138 } vice-president, tells the president that you can't
get one of my boats.
A. That is correct.
Q. Now, you were superintendent down here what years f
A. 1939 and 1940.
Q. They still had the Maryland then., when you were superintendent?
A. Yes, sir.
Q. They had three steamers then f
A. Yes. As I recall, the Pennsylvania never operated then.
·we did use the Maryland for relief service here, and in the
Baltimore lmrbor, before the Love Point ferry was -abandoned,
and also with the C. & 0.
Q. When were you made general manager of the region? ·
A. January 1st, 1952.
0. When was the Maryland sold?
A. I believe in 1950-in January of 1950.
·Q. You, of course, knew that there had to be a relief boat
here, from your experience?
· A. That is correct. You do need a relief boat to continue
service.
0. And vet the management disposed of the only relief boat
that you had; dicln 't they?
A. At the time the Maryland was disposed of, I was general·
superintendent at Wilmington. This territory came under my
jurisdiction, and after the Love Point ferry was taken off,
mv recommendation was that we couldn't afford
page i39 }- to ·1rnep the Marylaud the year a round, to only take
care of our own service, and that it should be sold,
and recommended that we count on a relief boat from the Virginia Ferry.
Q. You sold her because you thought you could always get
a relief boat from Vriginia Ferryf
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A. We sold her ior scrap..
Q·. Tba t doesn't matter.. You were s;ccre tI1at you could get
a relief boat from the Virginia Ferry Corporation whenever
you wanted onef
A. That was my opinion ..
Q. And wasn't that perfectly correct 1. until very recent
months!
A.. Not in all instances ..
Q. In all instances w:hen they wc1·e given ample noticef
A~ Even at time·s of ample notice, tbere were times when ")Ve
couldn tt get the boat, and it was necessa1·y to do some busing
of passengers, but on some occasions they did give us a boat
between Cape Charles and Little Creek.
Q. TI1ey were just isolated instances, weren't they f
A. Tlutt 's right ..
Q. Then you felt at that time that your company owned
enough control of the Virginia Ferry Corporation to assure
- you a relief boat whenever you wanted it?
A. It seemed like a g~ood arrangement. They required moreboats than we did, and I felt we could obtain a boat
page 140 ~ during periods when sbe needed annual inspection.

Q. Wit11 the interlocking- officers and stockholders, you had
every reason to believe that you could get a boat wl1en you
wanted it 1 didn't you f
A .. That was my impression ..
Q.. In addition to your stock l10Idings, your railroad company also has a very substantial mortgage on the Virginia
Ferry Corporation boats, I1as it noU
A. I am not entirely familiar witI1 that. I unclersta11d tlmt
it was·handled through Manor Real Estate.
Q. And the Pennsylvania o:wns Manor Real Estatef
A. That's rig-ht. But it is not under my jurisdiction.
Q. Had you heard that they had a loan to the Virginia Ferry
,Corporation represented hy a mortgage noite maturing July
1st, 1946-69, for $1,000,000.00 f
A. No, sir.
Q. Had you heard that tl1ev had a loan on the Kiptopeke
Land Beach of $100,000.001
.A. . No, sir. That was negotiated with our real estate department, I imagfoe.
Q. Has it-If that had been broug·ht to your attention, you
would have felt even more confident of getting a boat when you
wanted it, wouldn't you!
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A. I dicln 't need that. I thought we could get a
page 141 } boat ,vhen we wanted it.
Q. Do you happen to recall the size of the Maryland?
·
A. No, sir. I don't, offhand, but I do know that it was
smaller than the Virginia Lee. I know it was getting unfit
earlier in the war, when they chartered the Delmarva during
the way.
That's all.
By Mr. Lyman:
Q. When did it first come to your attention that the steamer
:Messick was available for sale f
A. I never knew that she was available for sale. When it
first came to mv :1ttention that she mig·ht possibly fit the service, I would say it was along about the middle or latter part
of January of this year.
Q. How did that come to your attention?
A. I ]iave fonrot ten now whether it was suggested by someone, or tl1a t I liad seen the boat myself: You see Messick
leases from us in Jersey City, and I had seen the boat tied up
there.
Q. You stated tl1at l\Ir. Abbott made an inspection of the
Messsick?
A. Yes, sir.
Q. Did he do tlmt at your instruction f
A. I found that he bad already completed it when spoke
with him, and I asked whether it was immediately available
within a reasonable time, and would it require much in the way
of alterations, and he said it is not immediately available or
adaptable, and it would not be entirely satisfacpag-e 142 } tory even though you completed all the things
necessarv to make it seaworthy.
Q. This conversation you just described with Mr. Abbott.
When did that take place?
A. The latter parf of January. I would just say, offhand,
the 26th, 7th, 8th or 9th-somewhere around there.
Q. So that, presumably, it was some time prior to that that
)fr. A bhott had already inspected the boat with the thought
in mind that it mig'11t be a suitable substitute!
A. Long before that. This thing was continuously going
on, and I would say that John-not once~ but on a number of
occasions-had discussed with me whether we could get a Virginia Ferry ·boat. I had said, if we can't get a Virginia Ferry
boat, do you have an idea of any place else we can g·et a boat,

r
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and I think, with that in mind, he looked at it before I actually
·
asked him to.
Q. At that time, did· he indicate to you that it could probablv be procured-purchased f
A. No, I don't recall that he did. That wasn't the question.
It was a question of whether it would match our service, and .
if it would, I would have turned it over to our officers to proceed with the negotiations.
·
Q. When was it that vou first got the idea that you were not
g-oing to be able to get a boat from the Virginia Ferry Corporation 1
A. I wasn't positive that we were not going to
page 143 ~ get one until the meeting between Mr. Newell and
Mr. Junkins on the 30th of January.
Q. Had vou been suspicious prior to that time f
A. I was getting awfully afraid of it.
Q. VVhen did those fears of yours first start to arise?
A. I would say it came to a head with me after I received
Mr. .Abbott's second report about the middle of January, when
he confirmed the damag·e indicated, the length of time that the
Lee would have to be taken out of service, and I received
Lingenfelter 's word that he had been turned down cold.
Q.. By the Virg'inia Ferry1
A. That's right, and also in my conversation with Mr.
Smith. I was not in on any of the negotiations with the Virginia Ferry myself. Mr. Smith carried on all of those. The
first meeting that I was. in on was January 30th.
Q. Mr. Schwab, I take it, then, that sometime in January,
you began at least seriously to look around for a possible boat
to be purchased?
A. That's right. I suddenly felt-I had felt up to that time
that we could get a boat from Virginia Ferry.
Q. But your fears had been aroused that you might not be
able to get one?
A. Yes. In the latter part of January.
page 144 ~ Q. ·where do you look for· a boat? I wouldn't
know how to go shopping for one.
A. I would feel exactly as you do, but the man to look for
it was in charge of the department and knew a boat.
Q. ·who was that?
A. John Abbott.
Q. ·what were your instructions to him f
A. I stated them a minute ago. If he could find anything
that would be immediately available to fit the service.
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Q. You didn't indicate to him how he should go about trying to find a boat?
A. No, sir.
Q. Then we will have to check that with Mr. Abbott?
A. That's right.
Q. Did he later report to you what efforts he had made?
A. Only to sum it up this way. The ouly boat he found that
would seem to come anywhere near being applicable to the
service here was the Messick. He himself had recommended
very strongly the Accomack
Q. As a potential purchase?
A. Either a purchase, lease, or charter.
Q. But he didn't tell you what other sources he had explored
and found fruitless i
page 145 ~ A. No. There was no need to do that. He told
me that the only one he had found was the
Messick. ·
That's all. Thank you.
1

RE-DIRECT EXAMINATION..

I

•

I

'

By Mr. Mears:
Q. vVas an effort made both to purchase and to lease the
Accomack from Virginia Ferry f
A. Yes, sir.
Q. Neither of which were you able to geU
A. That's right.
Q. What boats were in the service when the Railroad Ferry
Company started in 1935-what boats were on the run Y
A. I can't answer that from personal knowledge, although,
of course, they had the Virginia Lee at that time. ·
Q. You don't know about the Virginia LeeY
A. She was operating- when I was here.
Q. When was that taken over by the Government?
A. In 1942-July-I believe.
Q. She was taken by the Government t
A. Yes. I got that from the records. At that particular
time, I was not associated with the southern territory. I was
in Buffalo.
Q. And after that the Elisha Lee was leased
page 146 ~ from the Maritime Commission f
A. That was in 1943.
·
Q. The Pennsylvania and the Maryland-What was the
condition of both of those boats f
A. The Penm;ylYa.nia was in had condition. As a matter of'

Supreme Court of Appeals of Virginia

136

J. A. Schwab.
fact, she wasn't out of the dock during the two years I was
here, and the Maryland that we used her as a substitute, she
was unsatisfactory, she was too small.
Q. Did not, a short time before you disposed of her, she sink
at the dock in Cape Charles?
A. I understand so, but have no personal knowledge.
Q. But you knew she was in bad condition¥

A.
Q.
A.
Q.
A.

Yes.

And was sold for junk t

Yes.

Do you know what price she brought f
I think around eight or nine thousand. I am just guessing at that.
That's all.

RE-CROSS EXAMINATION.
By Mr. Montague:
Q. Whether it is a boat, or an automobile truck, or any other
vehicle, isn't it a fact that, in the course of time, it would be
expected to wear out, and any company operating a successful business, plans on replacement of its equippage 147 ~ menO
A. That's what we did for three-quarters of a
century here.
Q. And stopped in the year 1953 f
.A. That's right.
That's all.
By Mr. Ayres:
Q. You stated that the Pennsylvania wasn't used. She
wasn't needed at that time, was she t
A. No. If she had been satisfactory to use, we would have
put her in service. As to the details of the boat, when I was
here, ]\fr. Abbott, who is now superintendent of Floating
Equipment, was Supervisor of :Floating Equipment, and he
can give you details regarding- her.
Q. You did perform your service with one boaU
A. We had the Maryland. We used her for a substitute.
Q. Normally, one boat took care of it 1
A. Oh, yes, more than took care of it.
Q. You only needed one boat for a substitute, and the Maryland was satisfactory for that purpose up to the time you
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found that you could use Virginia Ferry Corporation boats?
A. Up to that time, yes, or we wouldn't have put her in service.

Q. So it was good business to g·et rid of a boat that you
didu 't need f
A. It certainly was.
The Court: I think he has gone over that.

NOLAN C. CHANDLER,
being first duly sworn, testified as follows:
DIRECT EXAMINA'l,ION.
By Mr. Mears:
Q. State your name and residence V
A. Nolan 0. Chandler. Norfolk.
Q. By whom are you employed and in what capacity?
A. Superintendent of the Virginia Ferry Corporation.
Q. J\fr. Chandler, how long hnvc you been superintendent
of Virginia Ferry Corporation?
A. I have actually been superintendent since January 1st,
1950. Prior to that, I was :t\farine Superintendent.
Q. Mr. Chandler, what is your present schedule?
A. We have boats C"\"Crv :fiftv-ffre minutes from 10 A. M.
until nine in the evening: anl then they run on the hour.
That is four boats in that schedule to maintain that fiftv-five
·
minute and on the hour schedule.
Q. W11en did that schedule become effective!
A. On the 15th of December.
Q. Mr. Chandler, the schedule that you had prior to thatvV cre you able to take care of your traffic which presents itself
to be en rricd at vour ferrv terminals?
page 14'9 ~ A. No. ,ve came to this Court on the 28th of
September, and we put in a schedule at that time
with three bonts, running an hour and twe~ty minutes apart,
and the schedule didn't work out on an hour and twenty
minutes. There was too much accumulated traffic, and we had
to come back on December 15th when we made application
for the schedule we are now operating. That is the boat set
up on the hour, every hour, twenty-four round trips a day,
but from ten in the morning until nine in the evening, we move
then up five minutes, to put in a fifty-five minute schedule,
then the hoa.b; ordinarily hit on the hour the whole period o:fl
the twenty-four hours. That is continm,us with four boats.
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Four boats run for twentv-four hours in the dav. Then the
Accomack is thrown in se;·vice on rrlmrsday, at "twelve noon,
and operated here until :Monday moming, depending on just ·
what time we clean up military personnel that we hring out of
Kiptopeke Beach. She makes six trips. \Ve operate twentyfour trips up until Thursday, and then from Thursday until
Monday morning, we operate thirty round trips a day-sixty
crossings-and it takes from T]mri::clay until Monday morning, all five boats to do the job, and even at that, on Fridays
and Mondays, we have sometimes accumulated two or three
boat loads, even running five boats. So that ties up our schedule. We use Tuesday and "1- ednesday of every
page 150 ~ week for repairs to one of the boats-it could be
either one. In the last throe weeks, we have been
over-hauling· the Accomack 's main engines, and I think this
week-I am not sure-but I think it will complete her overhaul. Then we will take another boat for two davs in the middle of the week. I don't know how long we can get by with
that. The traffic has increased tl1is n~outh to a point where we
are having a good many left over on the Tuesdays and
·wednesdays thatwe don't run the Accomack. So that is about
how we are operating the boats, and instead of having one
boat to g·et rid of, we need everything we have there, particularly to try to carry out this repair program. The four
boats tied up in the schedule have no chance except for us to
take them off for two days. I think that is about the set-up.
Q. To your knowledge, as the operating superintendent,
are you of the definite opinion tlrnt you do not have a boat
that you can rent, lease, or sell to the New York, Philadelphia
& Norfolk Railroad Ferry Company!
A. No, sir, we didn't. This thing has been pretty roug·hmaybe rough on our part for not letting a boat go, but the
thing· is we got the Accomack in 1951, and the reason we
bought the boat was to take care of the accumulation of
traffic. "\Ve needed her, and of course nt different times, she
has gone to the Railroad for three or four days, or
pag·e 151 ~ a week', or even ten days, but that is different from
any length of time, particularly this time of year.
"\Ve are in the tourist season-January, :B,ebruary, and March,
and actually this year we·spent n lot of money-I think, to be
exact, around $80,000.00 to bring tourists down to cross on our
boats, and it is certainly not business for us to jeopardize the
general conditions we have there. It just isn't in the books.
"\Ve coulcln 't do without tlrnt hont, and that is just about the
story. We are pushed up there very tight. The two days the
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Accomack is to the dock-that is three weeks, and next week.
After that, it will be the Delmarva or the Pocohontas. That
is a matter of two or three more weeks until that is done,
and from then on until next winter, particularly until after
Labor Day, all of the boats have to run twenty-four hom~s a
day. Actually this two days we are putting in at this time
fo1· over-haul is an absolute necessity, and as I stated before, if
it wasn't necessary for these two days right now to be overhauled, we could use these boats in service.
Q. .Are boats to perform this service practically impossible
to find?
A. I don't know where you would find one, particularlv for
our operation, due to the bow and stern arrangement. . . We
dock head-on in the bridges, back on one side, and head in on
the other, and that has to be a special design. In
page 152 } our operation, we just couldn't use a boat such
as the Accomack was when we got her. One of
the first things we did with the Accomack was to take her to
Newport News Shipyard, and put a complete new bow and
stern on her. Actually, it cost, I think, $423,000., is what the
bow and stern, with a few minor repairs, to equip her to use
in our service, so it would be a matter of impossibility to pick
up a boat to fit in our service, without spending a lot on her,
because we have been recently looking around ourselves, because the time will certainly arise, the way we are moving now
when we will have to have other equipment, probably bigger
than we have.
Q. You have also given consideration, have you not, to the
acquision of a new vessel for this service¥
The Court: I was going to ask this witness that very thing.
Two years ago, he said he was practically ready to g·ive a
contract for such a boaU
A. The contract has not been let for that boat. The boat is
·on paper. It has cost, to the present $68,000.00.
The Court: On paped I would like to know what you mt:1an
by t1mt1
A. Gcbr~;e Sharp is the architeet. This boat is designed
·with two dP-cks instead of 011e, to carry a load of automobiles
under the present deck of a boat like the Pocohontas. The
vessel is hig·her that the present boats, but the fact would be
that there would l)e stornge for 68 automobiles
page 15:3 ~ that would be stored under the automobile deck,
and then you would have your present deck for
trucks, buses, etc., and this ship is designed 350 feet long, with
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a 70-foot beam, and, of course, the thing that held it up
was the fact of the Chesapeake Bay Bridge. Nobody .knew
what the story would be. It slowed the traffic up.
The Court: I understood you to indicate a moment ago that
the traffic had increased. Is that right¥
A. Yes, sir. It has.
The Court: I have been told that the bridge slowed the
traffic on the shore.
A. Judge, your Honor, in January and February, we were
just about even with last year, and this month we have moved
ahead 8%. It was from our surveys that we made, that we
found there was a certain amount of people that would go to
Florida, and tried that bridge, and they came back with us,
and told us that they didn't like that w~y. They liked.our way·
better. We have had a lot of people tell us that. I have been
to Florida for two weeks, making· a survey, and I think a certain amount of people would try the bridge in the beginning·
to see what it was like, probably, but, in the over-all picture,
I don't believe the bridge will ever hurt us or this peninsula,
if we keep the traffic moving. We have a certain obligation to
keep traffic flowing through here, and that is one of the
things-we just simply had no boat to get rid o'f,
page 154 ~ even for two or three weeks. Two day in the
middle of the week ·would have been possible, but
we simply didn't have a boat available to let the Railroad
have.

Mr. Mears:
Q. For a short time after the bridge opened, you did have
a shortage of business °I
A. Ye~. As I stated, in January·and February, ordinarily,
taking out the war years when gasoline was rationed, that
traffic was naturally affected. Ordinarily, we have each year
an 8% or 9% increase. vVe didn't have it during- January
and February.. How much the bridge would affect us is any- body's guess. The best indication we have is from the Potomac River Bridge, which did increase traffic, but the fact remains, from surveys we made, and investigations we have
made, I don't think the bridge will ever hurt the Eastern
Shore, because the people in Florida like to come this way.
They enjoy the boat ride a lot, and they have kids, and the
kids like the boat. The very th.ouoh of the boat trip inf1uenres
a lot of cars this way. Tli.ey sp.eak of getting meals on tbeboat, and such. In the over-all picture, I don't think the
bridge will ever hurt us.
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Q. ·what will that vessel cost, and how long could you ex·
pect delivery to take, after the contract was let Y
A. From all indications from :Mr. Sharp's office,
page 155 ~ it would be around $3,000,000.00 to $3,250,000.00.
Q. And how long would it take, after the contract was let, for you to get delivery f
A. Around fouriteen months, I would think. I don't know
definitely.
Q. l\fr. Chandler, who sets the policy, and who do you know
is in charge, of the Virginia Ferry Corporation f
A. Of course, my immediate boss is Captain L. H. Garrison,
the general manager, but tben there is Mr. G. B. Junkins, the
Vice-Pre·sident in Charg·e of Operation, and of course he is the
boss.
Q. Is there any question in your mind that he is boss Y
A. He is boss.
·
Q. Not only in name?
A. That's right.
Q.. Are copies of the records forwarded to your office of
transactions in connection with the Virginia Ferry Corporation?
·
A. Yes, sir.
Q. Do you know whether or not, on the 26th of February,
there was a refusal to lease or rent this boat for any period of
time to the Railroad Ferry Company 1
A. There was.
Q. Do you have a copy of the letter in your file from Mr.
Newell to Mr. Junkins, and from Mr. Junkins to Mr. Newell,
in connection with that?
page 156

~

. The Court: You are running into hearsay.
These parties are not here.
Iv[r. Mears: These records are in his office.
The Court: Everything in the office is not legitimate evidence.
Mr. :Mears: I except to your Honor's ruling, and for the
purpose of the record, I would like to introduceThe Court: Correspondence between the officers?
Mr. Mears: . Mr. Junkins is part of the time in Philadelphia,
and the office is at Little Creek, and they send copies of the
matters pertinent to the Virg-inia Ferry Corporation down
here.
The Court : I will not admit it. You may take an exception.
Mr. Ayres: Let's offer them now, and show that they are
marked for identification, and refused.
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Mr. Chandler: This is my copy of the letter of February
26th.
Mr. Montague: Don't go into that. Just mark them, and
show that they were refused.
}Ir. Mears:
Q. Are they your only copies!
A. Yes, sir.

Note: The letters were marked Exhibit J-Refused, and Exhibit K-refused.
Mr. Mears: That's all. You may take the witnes~
page 157 ~

CROSS EXAMINATION.

By :M:r. l\Iontaque:
Q. I understood you to say that your traffic moved ahead 8%
in the month of March?
A. Yes. Up to the present time.
Q. You had no competition du.ring March· from Cape
Charles Ferry, did you?
A. I don't think that had anything to do with it.
Q. It had something to do with one person that I know ofthat's me. Very frankly, do you want to adopt that as your
answer, and say that it had nothing to do with your trafficthe abolishment of the other ferry?
A. I wouldn't say that. I think the average is-vVe are
running around six and seven buses a day, as a result of the
Elisha Lee being off. I don't know by how many that increases it.
Q. Are you familiar with an order entered by this Court on
the 25th of February, 1953, requiring the continuation of that
service by the New York, Philadelphia & Norfolk Railroad
Ferry Company?
A. No, sir, I am not.
Q. Do you read the newspapers, or do you talk with people?
You must know, generally, that such an order was entered!
A. Yes, sir.
·Q. And is it a fact that, by going back to the
page 158 ~ hour and twenty minute schedule, a boat could
. have been made available to the Railroad Ferry
Company¥
A. I would have to answer this way. YVe would have to
bave left traffic on the dock.
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Q. I want my question answered, as it was asked.
A. It is not a fact. You would have .to run the other two
boa ts to clear up traffic.
Q. In order to comply with the order of the Court, what
ferry schedule would you have to operate from Kiptopeke to
Little Creek?
A. I didn't understand.
Q. In order for the Virginia Ferry Corporation to make a
hoat available, on what schedule ,vould the Virginia Ferry
have to operate between Kipto11eke and Little Creek?
A. You couldn't make up a schedule to handle the traffic
with less than the five boats we are using· at the present time.
Q. Either you don't understand me, or I don't understand
you. You are running a fifty-five minute schedule now, and
you have five vessels. In order to operate with four vessels,
and make one available to your Rister organization, the New
York, Philadelphia & Norfolk Railroad Company, which would
leave you with four boats, what schedule you would then operate in order to keep ~Tour friend, the New York,
page 159 ~ Philadelphia & Norfolk :B1 erry Company in compliance with the order of this CourU
A. I would still have to answer that we are protecting the
people, and the automobiles and the traffic, and to do that, we
now operate five boats. "\Ve own those five boats.
Q. I didu 't ask you that question, and I want a frank answer, if you will give it to me. The question is-let's forget
the Virginia Ferry Corporation: This Court, which is bigger·
than the Virginia Ferry Corporation, ordered the continuance
of that service. In order to get one of those boats from the
Virginia Ferry, regardless of the conflict between the president and the vice-president, assuming that you are left with
four boats, on what schedule could you then operate1
A. To be very frank with you, if you pull the Accomack
away from that job right now, you would leave the :fifty-five
minute schedule as it iR, but vou ,vould leave traffic on tlle dock.
Even using that, on a Friday, we c.arry left-over reports. We
have two or three boat loads of accumulated traffic.
Q. Isn't it accurate to say that you run a fifty-five minute
scl1edule normally, with four boats?
A. We do, yes.
Q. Does the Accomack sit there from Monday until the next
Saturday?
A. No, sir.
Q. One of the boats does.
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page ~60 ~

A. No, sir. It depends on Monday mornings
what time we clean up Kiptopeke Beach, ai1d the
boat goes to the repair dock. It could be the Pocahontas or
the Delmarva, or any one. She leaves there on Thursday noon
on the run, regardless. She g·oes out Thursday noon, and then
runs six round trips a day, continuously until the following
Monday, depending on whether it is nine o'clock or noon that
she g·ets cleaned up.
Q. Isn't it a fact that if one of the boa.ts was made availablC!
to the Railroad Ferry Company until they got their boat repaired or got another boat, you could still operate on substantially the present schedule t
A. No.
Q. How much additional time would you need bctwee11
trips?
A. If you leng,then the trips out, the only thing you would
do would be to leave traffic on the dock. That is what we tried
to do on the 28th of September. We had to get away from it,
for the simple reason that we couldn't carry the traffic.
Q. Isn't it a fact that, except on weekends, there is ample
space on each of those Virginia Ferry boats?
A. The only time that I know that you would be sure of
space would be from maybe twelve midnight until six in the ,
morning, tile low time in the traffic-that is six in the morning.
During the day, no donbt there are general conditions when
you would hit a trip when traffic would he low,
'page 161 } but we are up to our capacity, and having to run
the Acco~ack on the days I explained, to handle
the traffic we have. I have in my office-I didn't bring them,
because I didn't know I would be a witness-but I have leftover reports in my office. _
Q. I have listened patiently to all this discussion, but I
haven't heard what schedule you could operate on if you let
the Railroad Ferry have a· boat-if yon can answer it.
The Court: I thought. he said that he could still operate on
the fifty-five minute schedule.
A. I said you would only take the Accomack out of the
operation. I explained thnt four boats run that fift~T-five minute schedule. They are so arranged tl1at the fifty-five minute
run is from ten in the morning to nine at night. You would
also leave traffic on Hie dock.
The Court: From Thursday to J\fonclay morning;?
A. Yes. And, your Honor, right at this time, Tuesday anu
Wednesday is two full days of boats to tl1e repair dock.
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Mr. Montague:
Q. Every month you rotate the four boats-or five boats?
A. Sometimes, it will run three weeks. We have overJiauled the main engines of the Accomack-I think this is the
fourth week on that, and I think the Delmarva is slated· next
to go to the repair dock in the middle of the week.
page 162 ~ I don't think we hoped t.o run this schedule of
two days per week per boat until May 15th, and
I don't think we can get by with it much longer, but this week,
we have been pushed to capacity all this week, and last week,
and there have heen four of the major truck lines on strike.
·when that is settled, we will be pushed harder.
Q. If this Court directs that a boat be put on the Railroad
Ferry run, it will be done, irrespective of what J\fr. Junkins
said, won't it 1
A. I don't think so.
Q. Mr. Junkins' anthority is Ruperior _to that of this Court?
A. I beg your pardon-I dicln 't understand you. I thought
yon referred to the Railroad. I can't answer that.
Q. Even ·that is in doubt. Am I correct in saying that on
Monday, two of the Virginia Ferry Corporation's vessels
were tied up, and were not in URC on :Monday, the 23rd of
March?
A. Not to my knowledge.
Q. Around noon?
A. I don't know of any trip we have missed for quite a long
time.
Q. Let me ask you this. Have you ever volunteered the
udvice, or has your advice been sought, as to the advisability
or the propriety of the New York~ Philadelphia & Norfolk
Ferrv Company" purchasing, or otherwise acquiring, some
othe1: vessel ·not related to the Virginia Ferry Corporation Y
A. No, sir.
page 163 ~ Q. It Im sn 't been asked, and you haven't discussed iH
A. No.
Q.
as there any discussion with 1·eference to purchasing
a boat named the l\for-;gick, in your presence, between you and
:Mr. Ahhott, or anyone else¥
A. No, sir. Not in the way of .pur<'basing. I believe it was
said here tliat I was in a meeting on tlw 23rd of January,
where the MesRick was discussed. Q. The Philadelphia meetingf
A. Yes. At 30th Street.
Q. And what elate was that!

,v
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A. December 23rd.
Q. On December 23rd f This 30th Street meeting in Philadelphia-What was the occasion of that meeting!
A. Mr. Smith trying to get one of our boats for their oper~,.tion.
Q. And Mr. Smith asked for it at that time 1
A. Yes.
Q. Vfhat went on-Tell the Court.
A. Mr. Junkins told him that we didn't have anv boat that
wasn't in use, or any boat that we could take out of our service,
and any other way that we could help him, we would be glad to
do.
Q. You attended that meeting1
page 1G4 ~ A. Yes, sir.
Q. "\Vho else was there?
A. l\fr. Smith, Mr. Junkins, myselfQ. "\Vas Mr. Newell thereY
.
A. No, sir, he was not. I don't recall the rest, if there was
any.
Q. And that meeting was about getting a boat1
A. Ycs, sir. And the Railroad was officially told that they
couldn't have one of our boats.
Q. And that was on or about December 23rd f Before
Christmas!
A. Yes. And we also p;ave them the name-I think Mr.
Junkins did-of this vessel l\f es sick. He told them they
couldn't have the Accomack, and the only way we could help
was the information on a boat that they could investigate.
Q. Do you know whether the boat was investigated f
A. I do not.
Q. You did tell them the name of the Messick at that timef
Is that right!
A. We had it in our files.
Q. And that was one or two days before Christmas-De-cem ber 23rd?
A. I think it was December 23rd.
Q. At the 30th Street Station in Philadelphia f
A. Yes.
.
Q. How many others were there, even if you don't remember their names, exeept Mr. Smith, Mr. Junkins
page 165 ~ and yourself?
A. I don't believe there was anvone else.
Q. Just the three of you?
·
A. Four of us.
Q. Who was the fourth!
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A. Smith, Junkins, Captain Garrison and myself.
Q. Did you later, at any subsequent date, have any further
conversation with reference to the availability or suitability
of the boat the John A. Messick bv the New York, Philadelphia
& Norfolk Railroad Ferry Con1pany~ was there any later
confere nee?
A. That's all I know about her.
Q. You have never seen the boat!
A. No.
Q. Never counseled them for or against?
A. No, sir. I don't know anything about it. Never seen
her.
Q. Do you remember a fow years ago, an organization
known as th~ Eastern Shore-Yorktown Ferry Company filing
for a franclnse between Cape Charles and York Countyt
A. I remember it.
Q. Do you remember the position of the. Virginia Ferry Corporation toward that application 1
A. I know of it. I was not a part of it.
Q. Did they favor it, or oppose iU
A. I think they opposed it, sir.
Q. Are you pretty sure of that?
page 166 } A. Ycs, I am very sure.
Q. Let's be a little frank with each other. Is it,
or not, a fac.t that the Virginia Ferry Corporation will continue to oppose any organization that competes with them as
best the11 can. Is that a fair statemenU
A. It 'is a fair statement, but I don't think I am in a position
to say when I am only .an operating superintendent.
Q. ,Judging the future by the past, is it a fair statement that
they would continue to build up 1Nhat traffic they could for
thcmRelves, and get rid of competitors?
A. I can't answer that. The only thing I know is that they
haven't so far done that.
Q. Do you know what interest Virginia Ferry has in Cape
CharleR terminals, and in Cape Clmrfos Harbor?
A. W c lease from tl1e Pennsvlvania Railroad the terminal
that we occupy at Little Creek~tbe two slips, and the dock,
and up to quite a ways out the road. Over on the east side
where we have our oil fanks and machine shops is leased from
the Railroad.
Q. Not the Railroad Ferry Company?
A. No. The Pennsylvania Railroad. A.ncl we maintain and
keep that property up ourselves, and in Cape Charles, we had
leased the part we landed at when we operated out of there.
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Q. You pay the Pennsylvania Railroad for
that? What is that lease for a year, if you know!
A. For the whole words, $70,000.00 a year.
Q. For Cape Charles, toot
A. Cape Charles and Little Creek.
Q. I meant Cape Charles only.
A. I am talking of Little Creek and Cape CharIes.
Q. What do you pay the Pennsylvania for the use of the
dock at Cape Charles i

page 167

~

The Court: ·wnat do you use in Cape Charlesf
A. We don't use it, Judge, your Honor, at all only on Monday mornings. We do go there then to meet the furlough
train.
The Court: That is what I am asking. You know you asked
this Court to transfer the terminal to Kiptopeke, and you
realize that I found ou.t this morning for the first time that
you still use it once a week.
A. Judge, your Honor, the Pennsylvania Railroad train
passengers have their o,vn tickets.
The Court: I don't care if they fly there. ·what right have
vou to use that dock when vou asked the Court to transfer the
terminus, and you know wlia.t a hullahalloo tha.t was, and now
you say that yon still use Cape Charles.
A. We only go at 2 :35 on Monday morning.
The Court: Report tbat to Captain Garrison-that the
Court has information on that. Just report it.
page 168 ~ A. I have nothing to do with tliat.
Mr. Montague :
Q. How much do you pay for the facilities at Cape Cliarles f
A. I have no ·information how much we pay for Cape
Charles.
That's all.
By Mr. Ayres:
Q. Have you seen a copy of that leas~ on your terminals nt
Little CreekY
.A.. Yes, sir. I have one at my office.
Q. Do you know how long ·it has to run?
A. I wouldn't like to sav. I am not sure.
Q. Have you any recollection about it at all f
A. No, sir. I will be very frank. I never particularly
checked that angle. I know I do have a copy of the lease.
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Q. Has it any cancellation clause in iU
.A.. I can't answer that. I haven't checked it that close. I
know I have it. It was sent me from the upper office.
Q. In your discussion with the management of your company, was any anxiety felt or experienced over your refusal
to let the Pennsylvania Railroad Company have this ferry,
that they, in turn, might turn you out of Little Creek, and say
go land around on Virginia Beach or somewhere ·1
page 169 ~ A. I can't answer that. I don't know, as far as
I am concerned.
Q. ·wouldn't that be a logical thing for a person refusing a
ferry to a company that you were leasing your terminal from
on that side, to think about if the operations were being conducted in good faith¥
A. I think they have been conducted in good faith. They
have on our part. There seems to be a feeling that we just
clon 't want to give them a boat. V\7 e just do not have a boat.
Q. Am I the first one, as an oµtsider, that thought of the
fact that you might be jeopardizing a very important business
in leasing terminals from the Pennsylvania Railroad, and refusingA. That, of course, would be somebody else's problem, as
far as I am concerned.
Q. "'hen these things come up, they are always somebody
else's problem. "'asn 't that ever discussed or mentioned?
A. Not to me, so far as I, personally, am concerned.
Q. You never thought of it?
A. No. I have told the management we couldn't let a boat
go out of operation.
Q. ·when did you buy the .Accomack?
A. In May of l 951.
Q. From ,vhat company did you buy the Accomack?
A . !from the ·wnson Lines.
Q. Do you know what you paid for her?
pag~ 170 ~ A. I think I am correct in saying $500,000.00.
Q. And you have four directors, the e:vidence
shows, on your Ferry Company that ar.e also on the Railroad
Ferry Company. They knew that the Aceomack was for sale,
didn't they f
A. I don't know .
. Q. Did Captain Garrison and l\Ir. Junkins buy it, or did
they let the Board of Directors know about it?
A. So far as I know, Mr. Junkins bought the boat.
Q. And the Board of Directors had to just like it, or not?
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A. I don't know that, sir.
Q. When did you get her into service?
A. We bad her ready to go in service, I believe, in the first
part of August. That. was in 1951. vV e had a strike in the
latter part of June, and they were all tied up for a certain
length of time, and then the Sta.to of Virginia came and took
over the vessels for three months-I think from July to October The State operated the Virginia Ferry until we got things
set.tled with the Union.
Q. Did they use the Accomack?
A. In the very latter part. But the fact that the strike
happened, of course, it ran a lot of traffic away, and it was
quite some time before we built it back up again, as it sl1ould
be, because we were actually shut down for two weeks.
Q. Then she actually got into service in the early fall of
1951?
page 171 ~ A. Yes, sir, and that was one of the times we let
·
the railroad have her while the State was there
operating.
Q. Save all that-it is getting late. Mr. Mears can ask
about these other things. In the early fall of 1951, until this
time, you have had five boats?
A. That's right.
Q. How did your traffic compare in 1951, by the month, with
traffic in 1949?
A. In 1951, up until we got tied up in the strike, of course
we bad good prospects and traffic had increased. That was one
of the reasons we bought the Accomack.
Q. There was more traffic in 1949 than in 1951 Y
A. No. In 1951, when we bought the Accomack, during
January, February and March, and through the tourist
season, we bad picked up right mnch traffic. I don"t recall the
percentage, but we were a.head when we went to iook fo1· a
boat and bought the Accomack.
Q. How did your 1952 traffic compare with 1952?
A. In 1952-I don't recall the exact figures-but it ,vas a
Ii ttle better than 1951.
.Q. And for the first two months of 1953, it wasn't as good
as 1952?
A. It was just about even with ,January and February of
1952----January and February of this year was.
page 172 ~ Q. Any increase after the other ferry shut
down!
A. Well, the traffic has been better in March.
Q. vVe have a March in every year?
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.A. Yes.
Q. I was compar~ng this March with the one last year, and
this happened to be the March that the other ferry didn't run,
and yot~ say it was better?
A. It is better from a tourist angle. vVe keep a close record
on tourists.
Q. Is it poor from other anglest
A. "\Ve have seven buses as a result of the Elisha Lee being
off.

Q. How is truck traffic compared to prior years Y
A. We are ahead in truck traffic at this time.
Q. What was your schedule in 1949?
A. You mean the time between boats?
Q. The time between schedules f
A. "\Ve had two trips, an hour between them, and the next
two trips an hour and fifteen minutes between them.
Q. Did you run every hour and fifteen minutes, with the exception of two trips 1
A. Yes. And then there was an hour between the boats.
No, I am wrong. .The third trip was one hour between. There
was an hour between the time the other boat left.
Q. That was in 1949?
page 173 } A. Yes, sir.
Q. And you ran that schedule with four boats?
A. That was a three-boat schedule.
·
Q. You were actually using only three boats 7
A. Yes, sir.
Q. And you had a trip every hour and fifteen minutes, and
every hour in between t
A. That's right. That was the original schedule we ran.
We ran the fourth boat in between the boats.
Q. That was your printed schedule.
A. Yes. The advertised schedule.
Q. And you left a great deal of traffic then, didn't you 7
A. We probably left some. We started building up to the
point when ,ve bought the Accomack. That is the heaviest
traffic we got in with four boats.
Q. Yon didn't start the Accomack until the fall of 1951.
A. "\V ell, we had her in May, I believe. But it is due to the
strike that we didn't get her operating.
Q. You have already testified that the year of 1952 was
about like 1951, haven't you, in the amount of traffic 1
A. ] 951, no. 1949 you were referring to.
Q. Yes, and I asked about the amount of traffic comparatively, between 1949 and 1951.
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~

A. We had g·ood prospects and good traffic..
Q. And you had it in 19491.
A. Not as much.
Q. How much difference?
A. If we hadn't have gained traffic, we·wouldn't have bought
another boat.
Q. I don't care about that. How much difference was there·f
A. I can't tell you off-hand, but it was building- up.
Q. ·what was your increase-estimate.
·
A. I would say 10 % through the years, taking out the wn r
years.
Q. 10% in 1951, over 19491
A. I would say so, yes.
Q. And would you estimate 10% in 1950 over 1949 !
A. Yes.
Q. And another 10 % in 1951 over 1950?
A. That's right, approximately.
Q. And you would say another 10 % increase in 1952 over
1951?

A. I don't know about 10%·. I would say maybe 8% or
9%. I don't recall off-hand, but an increase.
Q. That would be somewhere between 30% and 40% increase in 1952, over 1949 i
A. From 1949.
Q. How much did you increase your schedule during that
time!
.
A. "\Ve increased the schedule when the Northampton was
put on, running between the Pocahontas and the
page 175 ~ Princess Ann and the Delmarva.
Q. How much did you increase your published
schedule by¥
A. Six round trips a clay. ·wc dicln 't advertise it at that
time. ·we left the three main boats on the advertised schedule~
Q. So you made no change in your advertised schedule in
spite of a 30% increase in traffic over three years, up until
you came to this Court in September of last year, and asked
for the hour and twenty minute schedule T
A. That's right. That's the first time we changed after
we went to Kiptopeke Beach in H>50, hut the reason we left
the schedule as it ,v-as, and filled the Northampton, the spar~
boat, in between, was that the Northampton, at that time, ·
couldn't make that schedule. She had machinery in her that
couldn't make the speed, and last spring we put double the
power in the Northampton, and that brought the Northamp-
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ton's speed up to where she could make a schedule run across
the bay, and we came into this Court and asked for an increase
in the schedule in September.
Q. And that is when you put in the hour and twenty minute
schedule¥
A. Yes.
Q. And your idea was that you were going to run that with
three boats?
A. No. We were going to run a boat in between. We were
trying to keep the four boats out.
page 176 ~ Q. Did you expect to run the schedule with three
boats or four?
A. ,vith three, and the fourth running in between, and a
fifth would have been thrown into it.
Q. Now, in December, was it that you increased the schedule
to fifty-five minutes f
A. December 15th.
Q. And that can run with four boats?
A. That's right.
Q. And the Accomack has no regular published schedule¥
A. Not advertised, but she is scheduled with the Northampton.
Q. Notbing the public can hold you to, is iU
A. No, sir. She is not on an advertised schedule, but we
run her ,vith the Northampton, and the only way we keep the
traffic cleaned up is running it throu~~h 'l:hursday to Monday .
Q. You were not greatly concerned with keeping the traffic
cleared up until the Chesapeake Bay Bridge was builU
A. vV e tried pretty hard.
Q. ·with a ;:m% increase over the years, you waited until
September, 1952, to step up the schedule 1
A. I don't see how vou could take that stand. We built
the Delmarva, the Prin~css Anne, the Pocohontas, and Kiptopcke Beach, and got the Accomack.
Q. You had five boats for a year then?
A. ,vhen we put the sche<lule in?
page 177 ~
Q. That's right.
A. \Ve re-powered the Northampton last year.
She dicln 't make a schedule prior to that, but she runs a regular schedule now.
Q. Aro you the highest officer of the Virginia Ferry Corporation at this hearing today?
A. At the hearing, yes.
Q. Do you know who holds the stock in the Virginia Ferry
Corporation T
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A. No, sir, i don't. I am not sure.
Q. Have you heard?
A. From all I know, the Railroad holds 50% of it, the Delaware, New Jersey Ferry Company holds. control of the other
50%, and also I would like. to tell you that the Delaware-New
Jersey Company holds the operating contract for the Virginia
Ferry Corporation.
. Q. What do you mean by operating contract?
A. They are in charge of operating.
Q. In this meeting at Philadelphia on the 23rd of December
the only one that you attended t
A. Yes, sir.
Q. And at that meeting the steamer Messick was discussed.
A. J nst to the point that I explained. That we carriod the
information from our ofiiee there. They probably already had
it. I don't know. But we did have it. "\Ve conldn 't let them
have a boat. It was a boat we had on file in our office and she
was no use to us. She was only 260 feet long.
page 178 ~ Q. Did you make the statement in that meeting,
or some other meeting, when this matter was being discussed, 'Why get any boat', or words to that effect?
Did you say, '"'\Vhy not let it die 1 "Why keep on running in
competition with us?'
A. Did I make iU
Q. Did you?
A. No.
Q. You are sure of that 1
A. Yes. The only discussion I know about was what we
were called in for-to tell them they couldn't have a boat. If
anyone else did, they didn't make it in front of me.
That's all the questions I have.

*
MR. JOHN N. ABBOTT,
being first duly sworn, testified as follows:
DIRECT EXAl\HN.A.TION.
By Mr. Mears: •
Q. State your full name, and where you reside?
A. John N. Abbott. Elizabeth, New Jersey.
Q. And your occupation?
.
A. Superintendent of Floating Equipment for the Pennsyl-
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vania Railroad.
Q. How long have you been superintendent of
floating equipment f
A. Since January 1st, 1949.
Q. You have been with the company for many years T
A. Since 1929.
Q. Are you familiar with all of the New York, Philadelphia
& Norfolk Railroad' Ferry Company boats-the one they have
now, and the ones they had prior to thaU
A. Yes, sir.
Q. Do you remember the Virginia. Lee, which is now the
Accomack?
A. Very well.
Q. \Vhen was that boat built?
A. In 1928, in Quincy, Mas:sachusetts.
Q. Did you supervise or inspect the building of it Y
A. I was there on several occasions during the constn1ction
of the boat. I rode the boat from Quincy to Cape Charles on
her maiden trip, and I had charge of the operation and maintenance of the boat from 1936 to 1940.
Q. Was that boat adapted to and suitable for this service7
A. She was especially designed for this service.
Q. Do you know whether or not that boat was taken by
the United States Government during World War IH
A. It was.
Q. ,v11at boat was substituted after that boat was taken?
A. W~ used the Maryland, and then the Delmarva for a
while, and then we chartered the Richard Peck
page 180 ~ from the Marit.ime Commission, and changed t};le
name to the Ehsha Lee.
Q. Mr. Abbott, are you familiar with the Richard Peck before she came down here?
A. No, sir.
Q. Did the Nip and N Ferry Company, after it got its charter, use the Pennsylvania f
A. I was acquainted with the Pennsylvania while I was
here. · She was never in service during my stay at Norfolk.
Q. "\Vlrnt became of her?
A. She was sold for scrap.
Q. What was her condition when she was sold?
A. She was in very bad condition. Just before I left here,
I started to sea.le and red-lead the hull, and found so many
weak pJaces, and punched so many holes in her that we
stopped. ,ve were afraid she would sink.
page 179 ~
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Q. About the l\faryland-·w·ere you familiar with that boat,
toot

A.
Q.
.A.
Q.

Yes, sir.

When was the Pennsylvania built t
In 1900When was the Maryland built!
A. In 1907.
Q. What was the condition of the Maryland f
A. She was in serviceallle condition and had a certificate,
but, due to her age, her superstructure ,vas rather poor.
Q. Was that boat also sold for scrap?
page 181 } A. It was.
Q. Do you recall what it brought?
A. Between eight and nine thousand.
Q. Do you know what time it was disposed off
A. In J"anuary, 1950.
Q. Mr. Abbott, when were you called-the first information
that you had-about some trouble or damage to the Elisha
Lee, during the latter part of 19521
A. On November 21st, Mr. "'Williams, our boatmaster, ca11e<l
me at my office, and told me that he had trouble with the
Elisha Lee, on her southbound trip that morning. On the
24th, he called and said that the damage was far in excess of
what he had anticipated. When he first talked to me, and
asked me to come and look at the boat with him, I came down.
Q. That was after the first call or the second 1
A. The second, on the 24th.
Q. Go on.
A. I went to Norfolk, and went over the boat ·with l\fr. "\Villiams, and found conditions in the superstructure much worse
than I had anticipated. 'l111ere was every evidence that the
housing had been weaving and bad opened up. The deck had
been pushed up and damaged. After discussing the job with
]\fr. W'"illiams I went back to New York, and in a
page 182 ~ couple of days, l\Ir. Schwab called and asked if
I knew about the condition of the Elisha Lee, and
I told him that I had been down and made an inspection, and
he asked me if I would giYe him a written report, which I did
on December 1st.
Q. Do you have a copy of that report with you'l
A. !do.
Mr. Ayres: May we look at it¥
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Note : Counsel for the defendants examined the report and
retumed it to Mr: Abbott.
Mr. Mears: How many calls did you get from Mr. Williams before you came down?

A. Two.
Q. Read your report to his Honor, please.
The Court: How far apart were those calls?

A.. The first was November 21st, and the second was November 24th.
Note: Mr. Abbott then read his report to the Court.
Mr. Mears: I would like to introduce that as Exhibit K.
The Court: Admitted.
Mr. Mears:
Q. After making that report to Mr. Schwab, did you get
further instructions from him in connection with the Elisha
Lee?
A. Ycs. On January 9th, Mr. Schwab called me and asked
me if I could get a couple of outsi<le men to look the boat over
to confirm our estimate of $200,000.00. I did that.
page 183 ~ I asked two men from the Norfolk Shipbuilding
& Drydock Corporation to ritle the boat, and make
a visible inspection, and give me their estimate of what it
would cost. They gave me that report and I forwarded it to
Mr. Schwab under date of Jan nary 16th.
Q. ·wm you read that report to the Court.
Note: Mr. Abbott read the report.
Mr. l\Iears: If your Honor please, I ask that it be filed as
Exhibit L.
The Court: Admitted.
1\11·. Mears:
Q. J.Vf r. Abbott, did you make an inspection of the boat
which haR been mentioned several times yesterday-the John
A. Messick, I believe?
A. Yes, sir.
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Q. Please tell his Honor when you inspected it, and what
your found 7
A. I first became acquainted with the l\Iessick in the early
part of January. I was in the White Hall Club, in New York,
· for lunch, and ran into Captain John A. :Messick, who was a
good friend of mine. He always inquired about the Elisha
Lee, because he at one time owned her. During the course of
the conversation, he told me that he had just been relieved
of his charter to run two boats to Rye Beach, and would have
the John .A. Messick for sale, and asked me to look at it. It
wasn't until January 16th that I took my chief draftsman and
. machine shop foreman, and went over the boat.
page 184 ~ We found the hull in very good condition. It had
been well maintained. From outside observation,
as far as boilers a:i:id engines, we had no criticism. Two years
ago, Captain Messick spent over $300,000.00 at Todd's Shipyard, in Hoboken, to open up the Messick and make an ex~
cursion boat out of it. For that boat to be used in the Chesapeake Bay, in our s~rvice, would require an enormous amount
of work. We would have to remove the stairways on the
freight deck, remove the cafeteria from the freight deck, install additional toilets and shower facilities for the crew, build
a dining room on the saloon deck, install toilets on the saloon
deck, close the entire sides ·of the boat in install a sprinkling
system, build state-rooms, practically re-wire the whole boat,
and several other things that would make it acceptable in our
service.
Q. Did you say heating?
A. Yes. There was no heating on the boat. I would have·to
install heat throughout the John A. Messick. The Messick is
approximately ten feet shorter than our Maryland and Pennsylvania, and I think five feet wider. With all those changes,
she would still be a boat, in my estimation, that would be no
better than the Pennsylvania and the Maryland, and we all
know they were not suitable. That is why we built the Virginia Lee.
Q. Mr.· Abbott, did you report that to your superintendent,
Mr. Schwab?
page 185 ~ A. Yes. I was in Philadelphia the following
week, after this inspection, and Mr. Schwab asked
me if I knew of any boat that we might use in case we didn't
g·et the Accomack and I told him about the John A. Messick,
and also told him it was the only boat.I knew of that was immediately available for sale.
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Q. Do you know of any boat now that is adaptable, and for
sale, that could be used in this service at the present time?
A. There is none, to my knowledge.
Q. Mr. Abbott, the Coast Guard inspection of the Elisha
Lee was made when¥
A. The inspection started on Monday, March 2nd.
Q. Were you down here at the time!
A. Yes, sir.
Q. Tell his Honor just what course those inspections take?
A. Well, application is made to the Coast Guard for inspection on a certain day, at a certain location. Inspectors are
waiting-one a hull man, and a boiler man, _and -they go over
the boat, inspecting it and listing the requirements they want
repaired before the certificate is renewed. That was done in
this case, and we received official requirements on March 5th,
and an additional requirement on :March 6th, over Commander Connolly 's signature.
Q. Do you have with you the Coast Guard report f
A. Yes, sir.
page 186 ~ Q. I would like to show it to these gentlemen.
Note: The report was given to counsel for the defendants
for their examination.
Mr. Mears:
Q. Just before I ask you about that report, there is one
thing I for got. What did you estimate the cost of the Messick,
which you said you didn't think would be suitable?
A. 'Ne estimated that it would cost approximately $200,000.00-possibly more.
Q. And how long would it take f
A. T.:wo and a half to three months!
Q. Do you know what the owner was asking for the boaU
A. $350,000.00.
Q. In the condition it was f
A. Yes, sir.
Q. ·wm you go on now 1
A. I forwarded the Coast Guard requirements to Mr.
Sehwab under date of March 9th, and I would like to read
that to the Court.
1\[r. :Mears: I would like to introduce the Coast Guard Report ns Exhibit M.
The Court : Admitted.
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Mr. :Mears:
Q. Did you, in transmitting that report, send it to your
superintendent, Mr. Schwab¥
page 187 ~ A. Yes, sir. Under date of March 9th.
Note: The witness then read the letter to Mr. Schwab, and
the Coast Guard Report.
Mr. Mears:
Q. Mr. Abbott, who, from the Norfolk Shipbuilding & Drydock Corporation collaborated with you in going over this re·port and estimating the cost of compliance with the Coast
Guard's recommendations or requirements!
A. N. Lawrence and H. P. Lawrence ..
The Court: Was it your custom to accompany the inspectors on these annual inspection tours 1
A. No ..
The Court: Why didn't you go with them the year before!
A. I didn't go with them this year. I was down here, but
I didn't go on the inspection with them.
Mr. Mears:
Q. Was this inspection any different from any other mspection, as far as you know 1
A. No, sir, in no way.
That's all. You can take the witness.

CROSS EXAMINATION.

By Mr. Montague:
Q. Mr. Abbott, how many vessels did the New York, Philadelphia & Norfolk Railroad Ferry Company have
page 188 ~ in operation 1935 ¥
A. I don't know.
Q. The :first time you do know of, how manyf
A. In 1936, they had one.
Q. Which was thaU
A. The Virginia Lee.
Q. Now, since then, it bas gotten how many vessels?
A. One.
Q. It didn't have the l\foryland or the Pennsylvania sin~P

19351
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A. As I understood you, you asked how many now.
Q. I said 1935 first, and then 1936.
A. We had one boat operating there and two tied up.
Q. So you had three boats in 1935. Is that right-1936, I
mean?
A. Yes, sir.
Q. Do ·you understand that this company had a total capital
of $2,500.00?
A. I heard that yesterday in Court. I didn't know it before
that.
Q. And it is my recollection of the report you just read to
Mr. Schwab-the first report yon made that the Pennsylvania Railroad had expended over $1,000,000.00. on the repairs
of the Elisha Lee-is that your first report you put in evidence 1
A. Yes, sir.
.
Q. ·was a.ny of that money paid by the New York, Philadelphia & Norfolk Railroad E,erry Company?
A. I would say yes.
·
Q. But the major part was paid by the Pennpage 189 ~ sylvania Railroad Company 1 Is that what you
are saying· ·t
A. I will clear myself. ·when I m:;kcd for money for maintenance, I asked for it through the Nip and N Railroad. I
don't know where they get it or who pays it.
Q. You are not paid b? the Now York, Philadelphia & Norfolk Railroad Ferry Company, are you ?
A. No.
Q. You are employed solely by the Pennsylvania Railroad?
A. Yes, sir.
Q. As an experienced shipping· man, ~fr. Abbott, isn't it
most unusual for a vessel to jnst deteriorate over-nig·ht, within a period of sixty clays-to just g·o nll to pieces?
A. I don't think it deteriorated over-night.
Q. How long have you had knowledge that the boat was
rapidly deteriorating?
A. Ever ~dnce we have had it.
Q. And did it ever occur to you before this letter to ifr.
Schwab that some recommendations ought to be made to acquire a new vessel?
A. Yes, sir.
Q. And did you make any surh recommendations prior to
this letter 1
A. I made a number of recommendations.
0
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Q. And as a result of your recommendations,
page 190 ~ will you state to the Court whether any affirmative
action was taken to acquire another vessel?
A. It was not.
Q. Isn't it a fact that in the exercise of ordinary care, tlw
owners of every vessel should know that a certain amount of
deterioration takes place through wear and tear?
A. Yes, sir.
·
Q. And isn't it a fact that the Elisha Lee has an iron hull?
A. Yes.
.
Q. And isn't it a fact that, with the exception of the wooden
part of the vessel, it can be maintained in operation longer
than I will ever live?
A. It is possible.
.
Q. Is there any way the hull can wear out, except through
accident?
A. I think it would wear out in time.
Q. Do you know of any vessel in the-Bay whose hull is in
as wonderful condition as that of the Elisha Lee from the
standpoint of long service, and, if you do, will you name the
vessel 7
A. I don't know of any.
Q. So the only thing required of a substantial nature to be
done to the Elisha Lee is the wooden parts of the vessel?
A. That's right.
Q. Which, over a period of sixty years, have naturally deteriorated in places. Is that correct?
page 191 ~ A. That's right.
Q. Before I leave the Lee, I want to take up
with you a statement co:µcerning the cost of the repairs to that
vessel, and ask you first if the estimate isn't entirely a matter
of guess and speculation, based on the Coast Guard Report?
A. f\.ny estimate is, usually. It has a certain amount of
guessmg.
Q. As a shipbuilder-I had my time at that, too-isn't it a
fact that to find out what is wrong with a vessel, you have to
go into it?
A. Yes.
Q. And isn't it a fact that what the Coast Guard report
says is to repair this and that 'as found necessary?'
A. Yes.
Q. .And at this time nobody knows, because it basn 't been
sufficiently opened up to see what is necessary!
A. It has been opened up enough, not only this time, but in
previous years, that we have a general idea of the condition.
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Q. You repaired the starboard side just a short time ago,
did you not1
A. A small section of the deck.
Q. And the bulk of the damage this time is from midship
aft, on the port side, isn't it f ·
A. On both sides.
Q. Take No. 5-you have the report there before youplease refer to it, because I want to ask some questions about
·
it. Take No. 1, in the Anm1al Inspection Report
page 192 ~ of 1953 of the Coast Guard, and I ask you specifically to refer to Line No. 4, in those recommendations. They use the word to be made 'as needed'.
A. That's right.
Q. And don't say with certainty what is needed Y
A. That's right.
·
Q. And that is a matter for future determination, as a result of inspection, as to what is, or is not, needed. Is that a
fact?
A. Yes.
Q. Take Item No. 3-the floors and intercostals under the
port and starboard fuel tanks are to be scaled and where excessively wasted, are to be renewed.
·
A. That's rig·ht.
Q. The area is not given.
A. vVe know the size of the intercostals.
Q. Take Item 4-the floors, intercostals, etc. under the floor
plates and boiler room are to be scaled and renewed as found
necessary. No determination has been made as to what is
necessary,hasit?
_
A. No. But we renewed the floors at the aft end of the
·
boiler room last year.
Q. You made a good job of it, didn't you T
A. And know pretty well what this will run into.
Q. The report says 'as found necessary'.
A. That is the customary ,Jmy of putting it.
page 193 ~ Q. No, No. 5-' All ballast in afterpeak is to be
removed and made accessible for examination'.
A~ That's right.
Q. They haven't even seen that, have they!
A. No.
Q. And what I am trying to ask you, and I have a right to
do this on cross examination-Isn't it a fact that this is surmise and speculation as to the cost. Is that correct?
A. In all of our work, we estimate the cost of each and every
job, whether it is in Norfolk, Philadelphia, Baltimore, or New
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York, and our estimates liave been pretty close to what we
need to fix up a boat. I can relate to you that we. g·ot this boat
from the :Mijritime Commission, and before we ever started
the work, we estimated $300,000.00 to do the work. vV e had
another opinion-we hadn't started it-and when we finished,
we had spent $310,000.00.
Q. If you will refer to Item No. 6 '' All over-heard main
deck beams of wood and extended suspension timbers are to be
renewed as needed'. "Scattered areas of deck cover to be removed for better examination of deck beams'. Docs that indicate that it hasn't been a thorough examination¥
A. That particular item we had quite a tussle with the insp·ector on the job with, in an effort to find out
page 194 ~ how far we might be expected to go. From his
experience, we were informed that it would be
probably a new deck. .
Q. Does your estimate include doing away with the wooden
deck and putting in a steel deck¥
A. No.
Q. That was recommended, was it not °l
A. No.
Q. Steel decking· was not recommended?
A. No.
Q. Ifow about Item No. 7. '' Approximately one hundred
feet of suspension timber gua.rds, as found deteriorated''. '01,
the port side this includes members, braces, etc. that are in
need of repairs.' Does that indicate a further examination 1
A. They will examine it further.
Q. Does the same substantial Ianguag·e appear in No. 9
'' That the superstructure of the vessel is to be entirely renovated, and all deteriorated parts of housing·, deck, is to be
renewed, as necessary to restore vessel to good condition.
Is that what No. 9 says t
A. Yes.
Q. Has any effort been made, so far as you know, towards
acquiring a vessel from the 1\fa ritime Commission 1
A. Not to my knowledge.
page 195 ~ Q. Did it ever occur to you, as Superintendent
of the marine properties, that if you communicated with them, it might be possible to make an extension of
the charter of the Elisha Lee for another ten years?
A. I have no business communicating with the :Maritime
Commission.
Q. You have nothing to do with that t
A. No ..
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Q. This boat, the Messick,-! want to ask you about that.
Is that the vessel formerlv known as the Nantucket Steamer
'Naushon'? Are you acquainted with the history. of that
vessel?
A. No.
Q. You said you examined it.
A. Yes.
Q. Did you see, if you are not acquainted with the history,
the tablets signifying· its war service1
A. Yes.
Q. Are you in a. position to say that, according to bronze
tablets on the ship, that it was in war service in the English
Clmnnel?
A .. Yes.
Q. And is the English Channel any rougher than the Bay 1
A. No.
Q. Are you in a position to sa:r the length of the run accross
the English Channel differs materially from the run from
Cape Charles to Old Point f
page 196 ~ A. I am not in a position to say.
Q. Is it approximately the same length?
A. I don't know.
Q. I will show you a series of photographs of the i;;hip when
it was known as the N aushon~ Do you know what year the
ship was built?
Mr. Mears: Do you think that is proper evidence-the way
the boat looked when it was another boaU I don't object to
anything that is relevant, but that seems to be far afield.
Here is a boat that was something else under another name,
and how it appeared.
The Court: I understood from this witness that he made
the inspection of this hont, with nn eye to using it on this run,
and that he testified that he didn't think it could be used, except after the expense of maybe $350,000.00, I think. And
that then it was ten foet shorter than the Maryland and the
Pennsylvania. I think that is hiR testimony. I don't know
what :Mr. Montague is trying to show, by trying to identify
this ship as the one he inspected and the one he testified
vms hardly useful for thiH purpose.
:Mr. l\Iontague: l\I:v point is to show the condition it was in
as the :N aushon, before it was converted to an excursion
steamer.
page 197 ~ The Court : Go ahead.
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Mr. Montague:
Q. Is- that a picture of the Nantucket Steamer, Nausbon f
Of course, when you saw it some of the plating had been taken
off.
A. I couldn't identify it for being that steamer, except for
the name on the steamer, on its stern.
Q. On this picture, could you identify the stairways or the
lounges, as being the same f
A. I couldn't answe·r that. I never saw it in that condition.
Q. You probably could identify tl1e freight space from this
picture could you not?
A. No, sir.
Q. You couldn't identify that?
A. No.
·Q. How long· did you stay on the boat?
A. Practically all_ day.
Q. Could you-identify that as the marine engineering part
of the ship V
·
A. Not from that, I couldn't. No.
Q. Could you identify the outboard and inboard profiles of
the deck plan Y
A. No.
.
Q. Could you identify the plans of the midship section Y
A. Not from that, I couldn't no.
page 198 ~ Q. So, having inspected the ship all day, you
can't identify anything as being part of the
vessel T
A. Not on an outline drawing like that.
Q. Is this the photograph of the vessel now known as the
:Messick, and in substantially the condition that it was when
you saw itY
A. No.
Q. Was it substantially this boat 1 Is that a picture of the
boat at this time Y
A. No, it is not.
Q. That is not the steamer, John A. MessickY
A. No.
.
Q. Is that a photograph of the vessel in the condition you
saw it-the John A. Messick-substantially?
A. That is fairlv close.
Q. Now, I wish you would explain that-state into the
record-the discrepancies of this photograph from what you
saw of the vessel?
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Mr. Mears: I think that Mr. Abbott has a photograph of
this vessel that he made.
.
Mr. Montague: 1Ve may come to that. He has testified that
this does look pretty much like it, with a few exceptions, is
that correct, Mr. Abbott,
A. Yes, sir.
Q. Then I am going to offer this in evidence, to be marked.
However, this has some writing on the back that
page 199 } shouldn't go in at this time, so I will leave it on my
desk for the time being. Here, I have a new one
without writing, and I will use this.
Mr. Montague: If your Honor please, I would like to introduce this as Defendants' Exhibit No. 11.
Mr. Mears: We object. We haYe a photograph. We object
to the postcard. We have a photograph which this witness is
in a position to offer.
The Court : I think these gentlemen are asking him if he
identifies the picture. I don't know what purpose they hav~
in introducing it. I will admit it.
Mr. Mears: We except to its introduction.
Mr. Montague:
Q. Do you know the over-all length of the steamer, John A.
Messick, formerly the N ausbon T
A. Her registered length is 240.1 feet.
Q. That is over-all length 1
A. The registered length.
Q. How about the over-all length?
A. I don't know.
Q. Did you measure the beams over the guards?
A. The registered beam is 45.2 feet.
.
Q. That's over the hull, isn't it?
·
A. That is the registered beam.
page 200 ~ Q. What is the draft of the vessel Y
A. The registered draft is fourteen feet.
Q. Are you and I talking about the same vessel Y
A. I think so.
Q. What is the horse power f
A. 2400 horse power.
Q. What is the boiler pressure?
A. I don't have that with me.
Q. Didn't you examine the boiler pressure t
A. There was no steam on the boat.
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Q. Of course it wasn't. It was tied up when you inspected
it. I thoug·ht you might have made inquiry. How about its
operating speed 7
A. I understand fourteen knots.
Q. Do you know when it was builU
A. In 1929.
Q. ,\There?
A. Quincy, Massachusetts.
Q. What is the gross tonnage!
A. 1177.
Q. ·what number of propcllcrA?
A. Two.
Q. Do you know at the present time the number of people it
is certified to transport, within three miles of
page 201 ~ shore 1
A. Roughly three thousand.
Q. Of course, the further you get from shore, the less number you are certified for. Is that right t
A. That's rig·ht.
Q. Is there the slightest question in your mind that this
boat could be certified for one thousand people between Old
Point and Cape Charles.
A. I question whether it could.
Q. Do you know whether or not, with the exception of tl1e
hurricane deck and the pilot house and the bridge, the rest
is steel Y
A. The sides are steel similar to the Virginia Lee.
Q. Wasn't it obvious to you that it was desig·ned for a type
of run that included roug·h weather, and that a lot of plating
had been removed to make an excursion steamer?
A. Yes.
Q. And it was evident that it had negotiated the English
Channel as a hospital ship?
A. Yes.
Q. It crossed the ocean under its own power and came back
under its own power, didn't it?
A. So I was told.
Q. I think we can :figure that it wasn't lmuled there on
another ship, was it Y
A. No.
page 201-a ~ Q. Do you know how many water-tigl1t compartments there arc in the vessel?
A. I don't know off-hand.
Q. Do you know how many water-tight bulkheads there arc
in the vessel Y
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A. No.
Q. Did you go to really make an examination of it f
.
A. I went to look at it to see if it could be used in our service.
Q. What was the condition of the steelf
A. Very good.
Q. How about the steel work in the crew's quarters. Was it
clean? The vessel was tied up, of course.
A. Yes.
Q. It is in an orderly condition?
A. Yes.
Q. The machinery was oiled 1
A. Part of the machinery was in good condition. A lot was
torn down and scattered on the floor.
Q. The decks were free of rust 1
A. Yes.
Q. The chain locker was in good condition t
A. Yes, sir.
Q. Did you notice that the sponson spots had been reinforcecH
A. Yes, sir.
page 202 ~ Q. Did you know t]m t the vessel is equipped
with sprinkler system, and thermostatic fire
alarm?
A. On the freight deck.
Q. Did you see other types of fire exting11ishers 7
A. Yes.
Q. Let's go to the automobile deck. You could tell that
there llad been an automobile deck, could you not?
A. There was a freiµ;ht deck, or main deck.
·Q. Couldn't you tell where the snack bar is had been
formcrlv an automobile deck?
A. I c1on 't know.
Q. Did it appear that where the snack bar is was suitable
for an automobile deck?
A. It was large enough.
Q. How many automobiles did the Elisha Lee transport 1
A. I think that probably the Jargest number they ever had
on waR between fifty-five and sixty.
Q. Vl ould you say that, by removi!lg the snack bar, and rearranging a couple of toilets~ app1·oxmiately the same number
could he carried on the Messick?
A. No, it could not.
·
Q. Are you sure of that? Did you do any measuring?
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A. This ,T olm A. l\fes8ick is sixty feet shorter
page 203 ~ that the Elisha Lee, and not as wide, so I don't
·
think you could put aR many automobiles on the
l\fessick as you could on the Elisha Lee.
Q. Let's review. I don't mean that you did it intentionally,
but vou were not entirelv correct. The J olm A. :Messick is not
as long as the Elisha Lee, but as a matter of fact, isn't it
wider?
A. I don't think so.
Q. Did you measure as to whether there are just. as many
cubic-square feet on the Messick..as on the Elisba Lee?
A. I didn't do any measuring.
Q. Now, if the snack bar were removed, and if a couple of
toilets were re-arranged there, and on the floor where the
ball room is, wouldn't the space below be ample to bold more
than fifty automobiles?
A. I wouldn't know how many you could put on the deck.
Q. Of eourse, for the Bay service, the iron plating ""ould
liave to be put back on Y
A. Yes, sir.
Q. vVere the c.rew facilities on the John A. Mossfok ample,
or reasonably ample?
A.. I didn't count the number of bunks, and am not in a position to say whether it could take care of a crew.
Q. What would be the crew?
A. Compared to the Elisha Lee, we carry thirty-six on the
Elisha Lee. I imagine we would have to earry
page 204 ~ the same number.
·
Q. How about the galley?
A.. The galley would have to beQ. Was it in good condition?
A. Yes. But a galley for our service would have to be on
th~ saloon deck, a.nd there is no galley on the saloon deck.
Q. Was the saloon deck in good condition°?
A. Yes, sir.
.
Q. You would, of course, liave to have toilets put in for
white and colored people, separately?
A. Yes. sir.
Q. You' took that in consideration?
A. Yes, sir.
Q. How many staterooms on the hurricane deck o:f the John
A. Messick!
· A. I don't know.
Q. Do you know how many staterooms are available for the
crew!
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A. No.
Q. ·what condition was the pilot house int
A. Very good.
Q. Now, were the stacks and funnels in proper condition~
A. Yes, sir. ·
Q. How about the machinery?
A. We didn't look at it. "\Ve didn't have it
page 205 } opened up. I just walked around the engine room.
Q. Before you could recommend purchasing a
boat, as a representative of the Railroad, wouldn't you take a
look at the machinery t
A. That's right.
Q. How about the windlass and the steering engine!
A. They were painted pretty.
Q. As far as you could tell, there was nothing wrong!
A. From observation, wes.
Q. I understood you to sny you would have to make a lot of
repairs, and that it would take two and a half to three months.
Isn't it a fact that all necessary .repairs that would be required
to put the J obn A. Messick in a seaworthy condition to comply
with the Coast Guard requirements for this run between Cape
Charles and Norfolk, and to hold passengers and automobiles,
·
could be made within five working days?
A. No. I would never agree to that.
Q. You deny that Y
A. Yes.
Q. ·wm you also deny that all the necessary repairs can be
done for less than $40,000.00 to get certification from the
Coast Guard to put that vessel into a run substantially equal
to the run of the Elisha Lee?
A. If you remember in my statement, there
page 206 ~ were only two things I mentioned that would be
required by the Coast Guard-closing in the
sides, and extending the sprinkler system. The rest of the
items w·crc items we would require in our regular passenger.
service. So to meet the Coast Guard reqnirments and put the
boat in shape to run across the Ba.v, might be done for $40~000.00, hnt to do the ifoms I mentioned, I say it would cost
approximately $200,000.00.
Q. Of Course, there is no limit to what your company can
spend, if they want elahorate dining rooms, and thin~s of that
sort, and elaborate bearing· systems. Isn't it a fact that within
a figure of $35,000.00, the l\fossick mm be put into condition to
receive certification from the Coast Guard for any normal use
the Elisha Lee formerly perf <?rmed in transporting people,
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automobiles, and freight across the Bay, and the work done
within five days 1
· A. I don't think it can be done.
Q. Have you made inquiry at the Newport News Shipbuilding & Drydock Company as to how many working days it
would take them to convert that vessel 1
A. No, sir.
Q. That is a reputable shipbuilding· corporation, is it not?
A. Yes. I know the shipyard. ·we do a lot of work there.

No further questions.
page 207 ~ By Mr. Ayres:
Q. The Virginia Lee was built in what yearf
A. 1928.
Q. And this Messick was built in 1929 ¥
A. That's rig·ht.
Q. And what is the length of the Vh·ginia Lee, if yon remember?
A. Approximately 300 feet.
Q. She was a little smaller than the Elisha Leef
A. One or two feet.
Q. And much narrower, wasn't she 1
A. Yes, sir.
·Q·. As a matter of fact, her beam was less than that of the
Messick¥
A. Y e·s, sir.
Q. The Messick is wider tl1an the Virginia Leef
A. That's right.
Q. The steamers, Pennsylvania and :Maryland, which your
company operated, each of those ships was operated over
forty years?
A. Yes, sir.
Q. And the Maryland still had a certificate when yon got rid
of her, didn't she?
A. Yes.
Q. And they were good seaworthy l10ats 1
A. Yes, they were seaworthy. In bad weather, thev were
rather rough riders.
~
·
Q. They made the run for forty some years f
page 208 ~ A. Yes.
Q. During a.11 those years, did you ronsider
them unsuitable for the run?
A. No. At the time, it was all we had.
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_Q. vVere they considered unsuitable by the Compa~y during
those forty years 1
A. From a comfort standpoint to the passengers, I think
there was some consideration, but from a seaworthy standpoint, there was no ouestion that they were okay.
Q. Did this Company run these ships for forty-some years,
considering· all that time that they were not adequate for the
service?
A. No, I don't think so.
Q. I don't understand why; you say they were not adequate
for the service 1
A. I didn't say they were not adequate.
Q. I understood you to say that this boat would be compared to the old Maryland or the Pennsylvania, and that
everybcdy knew that they were not suitable¥
A. The Maryland and the Pennsylvania were built mainly
for passengers, and in later years, we started to haul automobiles, and we had to back and fill when we put the automobiles on, and it took a lot of time to spot the~
page 209 ~ on the main deck. Our loading was slowed down,
and there was things that turned up in later years
that clidn 't make them as suitable, and that's why we built the
Virgfoia Lee.
Q. Didn't the Virginia Lee have to have cars spotted the
same wav?
A. N o·t so much. She bad a bigg·er deck.
Q. They had to be spotted some 1
A. Yes.
Q. And unless you have a boat open at both ends, they will
always have to be spotted, won't they¥
A. That's right.
Q. You have never considered a boat open at both ends for
this mn ·y
A. \Ve have talked about it.
Q. Any talk in recent years f
A. No.
Q. And this boat would be a boat tliat would be comparable
to the old 1Iaryland and Pennsylvania, wouldn't she?

A. I think so.
Q. In other words, there is no differenr>c between her and
the Elisha Lee, except in size, so far as suitability for the run,
is therc1
A. I think that's rip:ht.
Q. Then the only objection would be that if you have too
much business for her, she couldn't take it, is that right 7
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A. Yes, sir.
.
Q. Now, during all this -time that you have had
the Elisha Lee, she has always given trouble, as I
understand from you. She has always had abnormally high
maintenance costs?
A. That's right.
Q. And you have, on numerous occasions, called your superintendent's attention to.ti.mt fact, and made recommendations
that there be some change-that some other vessel be obtained?
A. Yes, I have.
·
Q. And you have done that on more than one occasion?
A. Yes.
Q. And so far as you are able to say, nothing has ever been
done about it 1
A. That's right.
No further questions.

page 210

~

By :Mr. Lyman:
Q. Mr. Abbott, as I understand your testimony, you first
learned of the availability of the Messick in a casual luncheon
conversation with Captain Messick, of the company that owned
her?
A. That's right.
Q. You further said that you didn't know, at that time, or
now, of any other boat available, or that could be obtained,
that would be suitable for this service. Is that correct?
A. Yes, sir.
page 211 ~ Q. Now, I want to ask you whether you have endeavored to locate another boat, and, if so, what
those endeavors consisted of?
A. I have been to Baltimore and to Philadelphia, and
around New York harbor, and I haven't been able to locate a
boat that is for' sale that would be suitable for this service.
Q. What have you done to try to locate a boat. I have been
to those places, too, but not on a boat-buying expedition. You
said that you hadnlt tried to get one from the Maritime Commission, did you not?
A. I have not, no.
Q. Where do you go to try to find a boat?
·
A. When you g·o to a place like Baltimore, you can go around
the water front, and I asked people there if they knew of a
boat. One of the best places to go is to a shipyard. They
usually know of available boats that might be for sale.
Q. As I understood the testimony yesterday, you are the
particular officer of the Pennsylvania Railroad Company who
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would be cbarg·ed with the job of going out on these boat-buying- expeditions when· they consider buying a boat. Is that cor..;
rectf
A. Not unless I am given particular orders. My job is to
maintain our floating· equipment.
Q.
ere you given particular orders since November of last
year to go and look for a boat f
page 212 ~ A. I have been asked if I knew of a boat that
would be suitable for this service that would be
immediately available.
Q. That doesn't quite answer my question t
A. Yes, I have been.
Q. Who gave those orders?
A. Mr. Schwab.
Q. ·what specifically did he order you· to do f Do you rec&.ll
bis instructions¥
A. To make a check and see if you can locate a boat that
could be immediately put into the service at Norfolk.
Q. When did he give you those instructions?
A. Sometime the latter part of January. I don't know the
exact date.
Q. "\Vas it before the end of the month of January!
A. I think it was the afternoon of the 30th.
Q. Was that in connection with this conference we heard
testimony about yesterday, in Philadelphia?
A. It could have been.
Q. And after receiving those instructions from Mr. Schwab,
what did you do?
A. I went to Baltimore and to Philadelphia, and spent
enough time around New York, inquiring if anyone knew of
anv boats that were available?
Q. And that search proved fruitless, according to your testimony?
A. Yes.
page 213 ~ Q. Did you consult a1iy marine brokers?
A. No, I didn't. I g·et reports from the marine
brokers fre<1uently, and haven't seen a steamer for sale for
years. There are no steamers around New York that are
available. The Wilmington line has one there in the summer,
a boat that runs to the Statute of Liberty. Passenger boats
a re almost a thing of the past in any of the ports any more.
Q. On any of these tours of the water fronts, did you learn
of the :Messick being· for sale, or did you just learn of that
from your conversation with Captain Messick?
A. From Captain Messick.

,v
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Q. There is one example, at least, of a boat that you located,
that your water front tours didn't revean
A. Everybody knew about it by the end of January. The
Bay Line people looked at it between the time he mentioned
it to me, and the time I looked at it.
Q. "\Vouldn 't you say, Mr. Abbott, that a boat of the quality
and condition that the Messick is in, according to your testimony, and of th~ size and capabilities and capacity, would be
a great bargain for your company at a price of $550,000.00,
readj to go into service, and equipped as you want it equip
pedf
A. I am not in a position to answer that.
Q. Why aren't you in a position to answer it f
A. You asked if it wouldn't be a bargain.
page 214 ~ Q: I assume that you are an expert in the pur,
chasing of boa ts 1
A. There is more than just spending· money. I am only repairing boats.
Q. I am asking for your opinion as to whether it would be
a good buy-a reasonable price for that kind of boat. You are
a boat-buying expert.
Q. If you are putting a , alue on it, I would say that it would
be a fair value¥
Q. What would it cost to have a comparable boat built, new f
Could you give an estimate on that 1
A. Probably $2,000,000.00.
1

That 1s all.

M:r. l\fontag;ue:
Q. Mr. Abbott, you testified under my cross examination
that the asking price quoted by Captain Messick was $350,000.00 for the vessel. I want to now ask if it isn't usual in the
sale of ships, as it is in the sale of horses, that you can sometimes g·et a man below the asking price ?
A. That's possible. And if this boat were purchased, or
any other boat, it would be handled by our purchasing department. I just casually asked that day what he wanted for it.
Q. Is it a fact that the Messick, it would certainly be fair to
assume, had a good twenty years life expectancy, in serviceability.
·
.A. I would think so.
page 215 r Q. When the United States Government took
over the vessel, Virginia Lee, do you know whether
or not the Pennsylvania Railroad had any re-purchase option!·
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A. I do not, no.
Q. Are you in a position to state what effort, if any, the
Pennsylvania Railroad, or any of its subsidiaries, have made
to g·ct the vessel back from the United States Government!
A. I don't know.
No further questions.
The Court: You are the Superintendent of Floating Equipment of the Pennsylvania Railroad l
A. Yes, sir.
The Court: The Corporation that is before this Court now
is the New York, Philadelphia & Norfolk Railroad Ferry Company, isn't it7
A. Yes, sir.
The Court: vV ell, tl1en, bow will the action of this Court
on the question now before it, affect the Pennsylvania Railroad Company? The question before this Court will affect the
Pennsylvania Railroad in its duty to transport passengers to
Norfolk and Old Point1
A. I don't understand.
The Court: It is a question of the wishes of the
page 216 ~ New York, Philadelphia & Norfolk Railroad Ferry
Company to suspend . the service of the ferry
across the Bay to Old Point for an indefinite period-the action of the Court on that. How would it affect the duty of the
Pennsylvania Railroad to transport passengers from Cape
Charles to Old Point, or to Norfolk, or elsewhere across the
Bay?
A. They wouldn't be able to transport passengers across
the Bay.
The Court: But if they had to do that by their charter,
wonldn 't they have to find a way 1
A. I think they would.
Tbe Court: Aren't you just employing a :figurehead, for
the Pennsylvania Railroad's purposes, this little corporation,
which issued only $2,500.00 of capital stock, to furnish you a
charter to get across the Bay with your passengers Y
A. Yes, sir.
That's all.
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HAROLD P. LAWRENCE,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Mears:
Q. Your name is Harold P. Lawrence?
A. Yes, sir.
page 217 ~ Q. Where do you reside?
A. Norfolk, Virginia.
Q. What is your occupation f
A. I am superintendent of the Norfolk Shipbuilding & Drydock Corporation, in Norfolk.
Q. Have you had occasion to inspect the Elisha Lee, which
is owned by the New York, Philadelphia & Norfolk Railroad
Ferry Company, rece1_1tly1
A. Yes, sir.
Q. Did you make an inspection some time after certain damage which the vessel suffered in November, of 1952?
A. Yes, sir.
·
Q. Mr. Lawrence, when did you make an inspection of the
vessel f
A. vVe made a visible inspection on the run, I believe, on
the 12th of ;January.
Q. By whom were you asked to make the inspection?
A. By Mr. Abbott.
Q. Who just testified here 1
A. Yes, sir.
Q. What did that inspection disclose at that time, as to the
condition of the vesseU
A. We made a visible inspection of the vessel. We made
no removals, inasmuch as the vessel was in operapag·e 218 ~ tion, and we couldn't remove panels for hidden
defects. We found, during that inspection, that
the superstructure was working, and found that a certain part
of the over-hand was deteriorated, and there was deterioration in the main decking. We found a certain amount of deterioration in the superstructure. We made a survey on that,
and arrived at a price, and submitted that price to Mr. Abbott.
Q. Who was with you on the inspection?
_
A. M. N. Lawrence, and Captain M. S. Richardson, and
Captain Careless, representing the Railroad.
Q. What figure did you give for repairs that were necessary
from your. observation?
A. That figure was $270,000.00.
Q. How long did you estimate the work would require?
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A. I don't remember that.
Q. Mr. Lawrence, are you familiar with the Coast Guard
Report ma.de in l\fo.rch on ihe Elisha Leef
A. Yes, sir. ·
.
Q. Have you studied that Coast Guard ReporU
A. Yes, sir.
Q. Did you make the inspection of the vessel again, and, if
so,when?
A. I made an inspection of the vessel the first day, along
with the Coast Guard inspectors, and every day that they were
there, I was aboard the boat.
The Court: As whose representativeY
page 219}

A. The shipyard's.

The Court: At whose requestf
A. No one's. The vessel was in our shipyard.
The Court : Just curious? You were under no responsibility?
A. That's right.

Mr. Mears:
Q. Is that the usual custom?
A. Yes, sir. Because I supervise the work on those boats
when they come to the shipyard, and when the Coast Guard
requirements are turned in to the superintendent, and this
work g'iven to me, I like to be familiar with it first-hand.
Q. It is usual when they go to the shipyard for inspection,
for repairs to be made by your yard Y
A. Yes.
Q. That is tl1e usual custom?
A. Yes, sir.
Q. Following· this, what further did you do in inspecting
tlrnt vessel, in determining what cost it would take to put the
vessel in good condition?
A. After the Coast Guard submitted their requirements to
the Pennsylvania Railroad, the Pennsylvania Railroad, as represented by l\fr. Abbott, turned a copy of the requirements
over to me, and asked that I make an approximate cost on the
repairs, as presented by the Coast Guard, and an
page 220 ~ approximate cost was made, to the best of my
ability, with my eight or nine years of association
with the vessels coming in that yard. This price was established on that basis-it was approximate. I am not making
any claim that the price is exactly rig·ht. It could be less, and
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it could be more, which.would be depending upon whether or
not the Coast Guard found further requirements, after we
went along and the vessel was opened up.
Q. You gave these figures, based on the Coast Guard's report as to what was found in their inspection?
A. Yes, sir.
Q. I understood from your testimony that it was possible
that a worse condition may develop that you didn't. contemplate.
A. There could be, yes.
Q. ,vhat did you estimate as the cost of making those repairs, and as to bow fong it would take?
A. $525,000.00, and I think four or five months.
Q. Do you still now think that estimate is 'fail·, and that the
time is a fair estimate of the time required?
A. I do, yes, sir.
.
Q. Mr. Lawrence, not going into details-that would take
a lot of time-but what were one or two of the bigger items in
that repair f
A. One of the large items would be to renew the entire main
decking. She Las a deck composed of what is
page 221 ~ called lava rock, which is three inches thick. That
would have to be removed to determine the extent
of the deterioration in the wooden decking, and it was approximated that all the decking· would have to be renewed, and
the estimate was made on that item, and renewing- in wood
and not in steel. That was a big· item. In connection with the
main deck, she has an approximate five, six or seven foot overhang, with a lot of structural work there, and there was around
150 feet on each side which ·would have to be renewed, in the
supports of this over-hang.
Q. Running entirely around the vessel Y
A. No. Several feet forward of the midship gangway on
the port side, running aft 150 feet, and approximately 150 feet
on the forward starboard quarter, and that would necessitate
removing and renewal of the decking, stringer plates, guards,
and sponson braces, and a certain amount of stanchions on the
automobile deck.
Q. How long· have you been in the shipbuilding business?
A. Since 1925.
Q. How long have you been superintendent of the shipyard
in Norfolk?
A. Since 1942.
Q. Has your company any connection whatsoever with tl1e
Pennsylvania Railroad, or the Railroad Ferry Company?
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A. No, sir.
Q. You are an independent yard f
A. That's right.

page 222

~

That's all. You can take the witness.

The Court: Do you make it a practice to accompany the
Coast Guard inspectors?
A. Not necessarily so.
The Court: How many otller times have you done it on an
annual inspection!
A. Through many years in the shipyard, I don't know that,
sir.
The Court: Ho,v many times since you have worked there,
which, I believe, you said was eight or nine years 7
A. You mean this particular ship! I don't know that. I
don't know that I have done it ov·er two or three times.
The Court: ·why did you do it this time-because you inspected it beforehand?
A. I lmd inspected it beforehand, and wanted to be acquainted with any requirements they might make.
The Court: Did you lead them around 7
. A. No, sir. You clon 't lead those people around.
The Court: I know you don't actually lead them, but a man
of your experience and position with the company would have
right much influence on them in their ability to see around.
A. No.
The Comt: I am not quite clear. How did this
page 223 ~ ship pass inspection a year ago, and now requires
an expenditure of half a million dollars to restore f
It is hard for me to understand that. I say it openly to you
and the rest. I lrnow nothinp: about a ~hip, but certainly a
commodity like a ship, that lives for a long time, and plies the
water for over sixtv vears-I don't understand how it can
break down in one y~ai· 's time, and take half a million dollars
to restore.
A. I can sayThe Court: I wish you would explain it to me.
A. You can inspect any vessel, and work that vessel for a
period of one ye:1r by making certain repairs and fulfilling
certain requirements. At the same time, that vessel is reaching a ripe old age, and there is a certain amount of structural
weakness that occurs during all those years, and, at some time
or other, would have to be taken care of.
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The Court: From stern to stern, she just breaks down in
twelve months Y
A. It is not a case of that. There is ag·e. She has been opera ting in the Bay in heavy weather.
.
The Court: Haven't vou undertaken to restore a lot that
wouldn't have to be restored y
A. That's right.
The Court : And after that has been done, she
page 224 ~ ought -to live another sixty years Y
A. She would need another complete renovation.
_The Court: Thirty, forty, fifty-or what? ·when you put
$500,000.00 worth of repairs on her, you have almost made a
new ship, haven't you Y
A. I think it would put her in pretty good shape.
The Court: That is what I am getting at.
A. But how long it would last, I don't know.
The Court: You say it would take that to repair her to the
point where she can continue the service, and pass government
inspection?
A. That's what I feel, yes.
Mr. Mears:
Q. You would still, after the repairs you have enumerated,
have a lot of sixty-year old wood in that vessel, would you not?
The Court: I thought he was going to restore the entire
superstructure Y
Mr. Mears: You didn't contemplate restoring· the entire
superstructure, did you Y
A. I didn't consider that, no.
Q. At how much would you estimate the cost of restoring
the entire superstructure Y
A. I would· imagine-I don't have any figures-I imagine
the entire main deck over-hang· and entire superstructure-I
imagine it would run $1,000,000.00, or more, to do
page 225 ~ that.
Q. In other words, the repairs you had in mind
would only last so long as the balance of the sixty-year old
wood held up?
A. That's right.
That's. all.
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CROSS EXAMINATION.
By Mr. Montague:
l'
Q. The Elisha Lee is a steamboat, is it not?
A. Yes, sir.
·
Q. Propelled by what motor power 1
A. Two triple expansion engines;
,, !
i
i
Q. Run by oil?
·
A. Yes, sir.
Q. It has been in your yard before, for various repairs in
the past year?
A. Yes, sir.
Q. vVho pays the bill for its repairs?
A. We submit a bill to J. N. Abbott, in Hoboken, New
Jersey. I have never seen, I don't believe, a check in payment,
so I wouldn't know.
Q. Mr. Abbott testified that he is solely employed by the
Pennsylvania Railroad Company. Do you know whether the
bills are to Mr. Abbott, or to the Pennsylvania Railroad f
A. I think the address we put is J. N. Abbott, Superintendent of Floating Equipment. Whether Pennsylpage 226 ~ vania Railroad is in there, I don't know. Then
Hoboken, New Jersey.
Q. All I am trying to clear up is this. Mr. Abbott,. so far
as you know, doesn't personally pay those bills, does he?
A. I don't think so.
Q. Do you know on whose faith and credit, the vessel is now
in your shipyard, for payment of wharfage?
A. Mr. Abbott's office, so far as I am concerned.
Q. There is no record in your office, so far as you know, of
making any charge to the New York, Philadelphia & Norfolk
Railroad Ferry Company 1
A. Not as far as I know.
Q. Since the first day of March, or approximately the first
day of March, when the vessel, Elisha. Lee came to your shipyarc1, ha~ any repair, either major or minor, been authorized
to be done by the shipbuilding company?
A. No, sir.
Q. Is the vessel now, except for maybe some examinations
being made, in the same condition as when it came there?
A. Yes, sir.
Q. Now, if the repairs were authorized, and there was a rush
about the job, and you put on three shifts, couldn't you reduce
that four months' period considerably?
.A. I think so.
. _.
1
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Q. Reduce it to about a third of that¥
A. I think so, yes.
Q. As an experienced shipbuilder, isn't it a fact
that, for a whole lot less than half a million dollars, the boat
can be put in shape to pass the Coast Guard inspection? ·
A. I don't think so.
Q. If approximately half a million were spent on it, there
is every reason to believe that it would have a life of another
ten years, isn't there Y
A. I am not in a position to put a life on her.
Q. This wood-the exposed part is protected by lava rock 7
A. The main decking, yes.
Q. And the chances are that has preserved a great part of it f
A. No, sir, I don't think so. The lava rock is cracked in
quite a few places, and I think a lot of water has gotten in.
Q. ··where it is fully protected by the lava rock, it is sound?
A. That is possible-if the decking w.as g·ood when the lava
rock was put on.
Q. The hull of that vessel is made of what!
A. Iron, so I am told.
Q. It is in your shipyard-you must know it.
A. It is an iron hull._
.
Q. There is no reason that the hull won't way outlast any
period that I could reasonably be expected to Iive·r
page 228 ~ A. I think it should.
.
Q. Do you know of any vessel that has a bette1·
or more durable hull, anywhere in the Chesapeake Bay¥
A. No.

page 227

~

That's all.
Mr. Ayres: I have no questions.
Mr. Lyman: I have no questions.

RE-DIRECT EXAMINATION.
By 1\fr. Mears :
Q. If the cost of repairs was speeded up, if the period of
repairs was speeded up, would tI1at. not increase substantially
the cost of repairs?
A. It would, because your night shifts-extra shifts-are
paid a premium. I think they are paid a seven per cent premium and that would increase the cost, yes.
Q. Do you know how much it would increase the $525,000.00
estimate?
·
A. No, sir, I don't.

That's all.
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MR. N. L. FLECKENSTEINE,
being first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. :Mears :
Q. ·what is your name?
page 229 ~ A. N. L. Fleckensteine.
Q. Where do you reside?
A. Philadelphia.
Q. ·what is your occupation f
A. I am a division engineer on special duty in the office of
the vice-president in Philadelphia.
Q. ·whose vice-president?
A. E. '.V. Smith.
Q. You have also been appointed superintendent of the
Pittsburgh division?
A. Yes, sir. Known as the Panhandle Division.
Q. Mr. Fleckensteine, <lo you know whether or not Mr. R. C.
l\foss wns a former vice-president of the Pennsylvania Railroad, in charge of the same office in which you are now employed 1
A. Yes, sir. Mr. Smith succeeded Mr. Moss.
Q. Ha vc you taken from the files of your office a letter dated
January 17th, 1946-a copy of a letter on the stationery ofl
the Commonwealth.of Virginia, Department of Highways,
captione<l 'Old Point-Cape Charles', and purporting to be the
letter of Bert Marye, Jr., Traffic and Planning Engineer, to
which letter is attached certain traffic flow maps?
A. Yes, sir.
Mr. l\f ontague: l\fay it please the Court, I object to the
introduction of this letter by this ,vitness, which
page 230 ~ purports to be a letter from the representative
of the State Highway Commission, who is apparently not here, to another gentleman who is not here, and regardless of what file it.was in, I don't think, as to this witness,
it is anything in the world except hearsay.
The Con rt: The Court sustains the objection.
Mr. Ayres: And we object on the further ground that it is
immaterial to the issue now involved.
·
Mr. Mears: I take an exception to the Court's ruling.

Q. Mr. Fleckensteine, have you taken from the files of your
office a statement of an operation of the New York, Philadel-
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phia & Norfolk Railroad Ferry Company, from the beginning
of the operation down to January 1st, 19521
A. Yes, sir. I have it to January 1st, 1953.
Q. Will you please tell us- ·
Mr. Montague : May it please the CourtThe Court: Does that statement refer to the :finances, operational losses, etc. 1
Mr. Montague: Yes, sir. Which are not in issue.
The Court: Did you make any point of that in your application¥
Mr. Mears: Not in our first application.
The Court: You made the point that you couldn't use the
Elisha Lee, and could get no other boat. T}1e :financial sti-ucture of the $2,500.00 capitalized Nip and N Railroad Ferry
Corporation doesn't seem to be pertinent here.
page 231 ~ Mr. Mears : We except, and would like to get
the statement for the purpose of the record.
Q. vVill you please state the amount of the accumulated
deficit of t.he New York, Philadelphia & Norfoli{ Railroad
Ferry Company, from the beginning of its operation in 1935,
through the year 1950, as to years and the total 1

Mr. Ayres : We object, for the reasons previously statedThat it is immaterial and irrelevant to iiie issue before the
Court, and not responsive to the pleadings.
The Court: Objection sustained.
Mr. Mears: I except.
Q. Mr. Fleckensteine, will you testify now to each of the
years and the total 1

The Court: I understood that you offered to :file it, and that
an objection was made, and that this Court sustained the
objection.
Mr. Mears: I can take the hard wayThe Court: You are filing it as objected tof
Mr. Mears : We except to the Court's ruling.
Q. I also hand you income statement of the New York,
Philadelphia & Norfolk Railroad Ferry Company, for the
years 1942 through the year 1952, showing the op_erating revenues, operating expenses, and net income or losses, and ask
you if these were correct statements, taken from
page 232 r the files of your office?
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:Mr. Montague: · ,ve make the saine objection, your Honor.
The Court: He hasn't offered it.
A. It is a proper copy.
Mr. l\Iears:
Q. I ask that those statements be introduced in evidence.
Mr. Ayres: We object on the same ground, as the ones we
cited when we objected to the statement of the losses.
The Court: The Court sustains the objections.
Mr. Mears: For the purpose of the record, we ask that they
be introduced in evidence. I except to the Court's ruling.

Q. Mr. Fleckensteine, have you made up, in your office, a
statement of the maintenance cost of the Elisha Lee, since she
was acquired in 1943?
A. Yes, sir.
Q. Will you please state to his Honor the amount of those
maintenance costs for each of the years-1943, through.
The Court: ,Tust the amounts f
Mr. Mears: The maintenance cost for each year. We have
to take care of the maintenance cost.
A. In 1943, we spent $209,444 on the Elisha LeeMr. Lyman: If your Honor please, I would like to object on
the basis of the pe.tition which I understand is bepage 233 ~ fore the Court. The costs or economics of this
ship were of no object. They were basing their
original petition on the question of the availability of another
boat, or the possibility of getting the Elisha Lee in service.
Thev didn't say they conl<ln 't do it because it would cost tooi
much. They said ti1ey couldn't physically do it. ·we didn't
know that the statement of how much the Elisha Lee cost, or
how mueh it cost ten years ago, was material.
Mr. !foars: One of the principal objections of these gentlemen is that we failed to keep up proper maintenance on the
vessel, and it certainly seems to me to be proper evidence.
The Court: If the petition in denial of the application made
bv the Railroad Ferry Company contained an allegation such
as Mr. Mears made, that they hadn't provided appropriate,
adequate service over the years, and because of that, they
couldn't economically operate, then I think it is evidence.
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N. L. Fleckensteine.
Mr. Lyman: I don't believe we made any such statement,
your Honor.
Mr. Mears: I think that unquestionably is was one of their
charges-that what we failed to do is to keep up repairs.
Mr. Ayres: ·we allege that it was their duty to anticipate
their needs, and to be prepared to continue the service.
The Court: That is a different matter. Is there any contest? If so, I will ask you to confer and advise the
page 234 ~ Court before the Court rules.
l\fr. Montague: From the standpoint of my;
client, the City of Hampton, I oppose no objection.
Mr. Lyman: "\Ve have no objection to reasonable testimony
on their petition, to show that through the years, they did
fulfill their duty of keeping the boat in service, but I don't
think that bare testimony as to some total of dollars spent
each year; without specification of what it was spent for, or
why it was needed, but just putting out cost figures on an annual basis, is relevant to the question.
The Court: Then you withdraw your objection to this question? The Court admits it.
:Mr. Mears :
Q. Go through each of the years, beginning with 1943.
A. In 1943, the expenditure, partially for conversion and
partially for maintenance was $209,444.00; 1944 was $190,039.00; 1945 was $77,049; 1946 was $71,795; 1947 was $91,385;
1948 was $73,659; 1949 was $98,342.00; 1950 vms $103,085 ; 1951
was $130,671.00; 1952 was $136,791; the first two months of
1.953 was $8,670.00; and the total was $1,190,930.
The Court: Is that physical cost f
Mr. Mears: Tlmt's right, except on the year
1943, and I think there was the cost of some reconversion in that Y

page 235

~

Q. Is that correct, Mrs. Fleckensteine?
A. In both 1943 and 1944 fig·ures, there was some conversion
cost. Mr. Abbott testified that the conversion cost was $310,000.00..

The Court : Is that superstructure cost T
A. I can't answer that. Mr. Abbott could answer it.
The Court: I would like to ask M:r. Abbott that. Is that.
true, Mr. AbbotU
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Mr. Abbott: That included superstructure changes, and
there were also repairs to engines, boilers-the total job.

Mr. Mears:
Q. Do you have a statement of the traffic department. il1
passengers and vehicles handled by the Ferry Company?
A. Yes, sir. I have a statement based on 1952. The last
twelve months of operation .
.Mr. Ayres: May we look at that a minute?
A. Mine is based on the last twelve months of operation.

Mr. Ayres: From :March 1st to :March lsU
A. March 1st, 1952 to Febrt1ary 28th, 1953, the last twelve
months of operation.

The Court: "'What wou]d that tell, J\fr. Mears!
A comparative statement, over the years, might
have some value, but why introduce the revenue
for the past year?
Mr. Mears:
e thought it would give the Court some
light.
The Court: v,.r e are not going into the economics of the
thing.
Mr. Mears: I will withdraw it, your Honor.
The Court: ·whether the operation was justified by the net
revenue is not in issue here.
:Mr. Ayres: The last year wouldn't mean much anyway.
They changed the schedule so much, no one could tell when
she was running.
1\fr. Mears: I have no further questions, Mr. Fleckensteine.
page 236

~

,v

CROSS EXAMINATION.

By Mr. Montague:
Q. Mr. Flcckensteine, do you know wlw, during the years
you have enumerated, from 1943 to 1953, paid for those maintenance costs? In other words, the Pennsylvania Railroad
Company, or the Ferry Company?
.lt. Tho Ferry Compauy, of course, had an income from
revenue derived from the boat operation, and when that income did not meet the bills, the Pennsylvania Railroad subsi0

0
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dized the Ferry Company to the extent necessary to keep them
in opration.
Q. At the present time, when the Ferry- Company has no
operating income, who pays for the wharfage and such upkeep on the Elisha Lee 1
page 237 ~ A. I would say the Pennsylvania Railroad.
Q. Do you know what the assets of the Ferry
Company are 1
A. No, sir, I don't-not in dollars and cents. The Ferry
Company has very little assets.
_
Q. Do you know approximately, in dollars and cents, what
physical property they have i
A. I would say possibly a little equipment that may be on
the Elisha Lee. Other than that, I wouldn't know of anything.
Q. Do you mean to say that .none of the terminals ai·e in
the name of the Ferry Company 1
A. No, none of the terminals are in the name of the Ferry
Company.
Q. They operate them under lease¥
A. Yes, sir.
Q. And the terminals are in the name of who¥
A. The Pennsylvania Railroad Company, with the exception of the one at Old Point Comfort. They belongs to the
Government.
Q. And the lease for that from the Government is in the
name of the Pennsylvania Railroad Companyf
A. I believe that is correct.
Q. And do you know what amount of money the Ferry Company is under contract to pay the Pennsylvania Railroad for
the lease of the Cape Charles Terminal 1
A. Yes. I could get it.
page 238

0

~

Mr. Mears: ·what was that? I thought that
question was ruled out I had introduced the state_
ment-the operating statement of costs and expenses, and
these gentlemtn requested that it be ruled out, and now· he is
trying to cross examine to get it-to get what your Honor
ruled was not in evidence.
Mr. Montague: I am not doing that. My sole purpose is to
prove that the Pennsylvania Railroad controls the whole
set-up. I objected to the revenue statements--! withdraw the
question.
The Court: That makes it easier for the Court.
Mr. Montague: I have no further questions.
__ _
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By Mr . .Ayres :
Q. How long have you been in Mr. Smith's office 7
A. Over a year.
Q. Do you l<now whether these abnormally high maintenance
charges of this vessel caused any discussion in.that office about
making provision to replace her?
.A. It has been discussed from time to time.
Q. Nothing bas been done about iU
A. There bas been a good bit done about it, I think.
Q. The only thing that was done was to quit running her,
wasn't it?
.A. A lot of consideration has been given to it. vVe haven't
replaced the boat.
page 239 ~ (l And there is no plan to replace it 7
.A. Not to my knowledge.
That's all.
Mr. Mears: Your Honor, that's our case.
The Court: .A.re you gentlemen ready to proceed 7
Mr. Ayres: If your Honor please, we filed interrogatories
against the New York, Philadelphia & Norfolk Railroad Ferry
Company, and required them to introduce certain documents,
which they have done, and at this time I would like to submit
the reply to the interrogatories which they have made. I believe that automatically becomes part of the record, when we
read them into the record. I will make just a brief summary.
The Court: You have gone through them, and decided
upon the materiality?
Mr. Ayres: I think they are a little different from subpoenas clitces tecitm. The :first answer to the interrogatories
gives officers and directors of the New York, Philadelphia &
Norfolk Railroad Ferry Company, and the next is the stockholders of the New York, Philadelphia & Norfolk Railroad
Ferry Company showing $2,500.00 worth of stock, all held
by the Nip and N Railroad; also, in reply to. those interrogatories, they have furnished us with copies of certain lease
agreements, terminal facilities, etc., between the
page 240 ~ New York, Philadelphia & Norfolk Railroad Ferry
Company, and The Pennsylvania Railroad Company, and also an agreement for the lease of three steamers
between The Pennsylvania. Railroad Company and the New
York, Philadelpl1ia. & Norfolk Railroad Ferry Company. I
think there is no need to go into that, at this time. ,ve may
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later want to point out certain things as being pertinent, in
argument.
In response to the various subpoenas which we had issued
on these other parties, I will call these documents out that
we want to introduce.
The Court: "\Vhat are they¥
Mr. Ayres: Responses to subpoenas ditces tecmn. I think
it would be proper to put the witness on that brought them.
If Mr. Mears will concede they are relevant, we will put them
on. The first is the list of the directors elected at the last
meeting of the Virginia Ferry Corporation, and the officer~
elected at the last meeting of the Virginia Ferry Corporation. I think thev should ho marked as Exhibits.
It is stipulated by counsel for the Pennsylvania Railroad
and the New York, Philadelphia & Norfolk Railroad Ferry
Company, and the respondents, that the exhibits
page 241 ~ furnished pursuant to subpoenas d'Uces tecu.m issued upon The Pennsylvania Railroad Company,
the Virginia Ferry Corporation, and the New York Philadelphia - Norfolk Railroad Ferry Company, shall be introduced into the record, without having been identified by the
witnessnes. The. next one is a certificate by the Virginia
Ferry Corporation stating that the amount of capital stock
they have outstanding, and who owns the capital stock. That
is Exhibit 13.
The next is a certificate by The Pennsylvania Railroad Company of the directors ele3ted at their last meeting. gxhibit
14.
The next is a certificate of The Pennsvlvania Railroad Company of the officers elected at their last meeting of directors.
Exhibit 15.
The next is a certificate of the New York, Philadelphia &
Norfolk Railroad Company, showing the officers and directors
elected at their last meeting. Exhibit 16.
The next is the bare-boat charter of the steamer Eli:-;ha
Lee, and an amendment or addenda. to it, I think, that mm be
clipped together and introduced a.s one exhibit. JDxhibit 17.
The next is the lease agreement heiween the
page 242 ~ New York, Philadelphia & Norfolk Railroad Company, and The Pennsylvania Railroad Company,
dated December 14th, 1920. Exhibit 18.
The Court: With reference to wha.t?
:Mr. Ayres: The lease of the Nip and N vessels to The
Pennsylvania Railroad Company, including the ferry.
The next is a supplemental agreement .of that lease dated
October 15th, 1949. Exhibit No. 19.
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The next-_-1,\Te also wish to. introduce at this time a certified copy of page 64 of the Annual Report of The Pennsylvania Railroad Company to the State Corporation Commission, showing tariffs of this Railroad Company between Norfolk and Cape Charles and other points on the Nip and N line
and Old Point. Exhibit 20.
Mr. Mears: ·what relevancy does that have to this hearing?
Mr. Ayres: To show that this is a Pennsylvania Railroad
operation, and not that of this little $2,500.00 company"' that
you are trying to wind up on.
:Mr. Mears: 1Ye object to that. We don't think it is relevant. Just to show that they· were operating to Norfolk. I
think it I1as no connection with the operation of the ferry, and
the fact that the Pennsylvania has it listed therepage 243 ~ The Court: The whole thing turns upon the interlocking nature of The Pennsylvania Railroad
Company and the Nip and N E1 erry Company, and whatever
one does is the act of the other.
:Mr. Mears: I don't think it has any bearing on the proposition before your Honor.
The Court: I think it tloes if it is a question of operating
the ferry. The ferry company is serving this corporation.
Mr. Ayres: 1Ve are also introducing another certified copy
of their tariff showing a provision for carrying automobiles,
trucks, tractors, etc. from Cape Charles to Old Point, Norfolk
and Portsmouth, and other points set forth in the tariff. Exhibit 21.
The Court: Admitted.
Mr. Mears: ·we make the same objection, and take an exception to the Court's ruling.
The Court: Objection over-ruled, and the exception noted.
:Mr. Ayres: We are also offering copies of the Annual Report of The Pennsylvania Railroad Company to the State Corporation Commission, showing, among other things, their
holdings in the Virginia Ferry Company, arid in the New
York, Philadelphia & Norfolk Railroad Ferry Company, and
the mortgage obligations, or notes, which they hold, of the
Virginia Ferry Company, and also of the Kiptopage 244 ~ peke Landing Beach Corporation. Exhibit 22.
:Mr. Mears: "\Ve make the same objection.
r:rhe Court: Objection over-ruled.
·
1\fr. Mears: v\7 e take an exception.

*

*

•
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MR. PAUL A. SULLIVAN,
a witness for the defendants, being first duly sworn, testified

as follows:
DIRECT EXAMINATION.
By Mr. Montague:
Q. Will you state your name, please Y
\
A. Paul A. Sullivan.
Q. And your age Y
' ~
A. Fifty-five.
i
" i
Q. Your residence Y.I
A. Washington, D. C.
Q. What is your present occupation, or position Y
A. Chief of the Division of Operating Contracts, Maritime
Commission, Department of Commerce.
Q. How long have you been with the Maritime Commission Y
A. A little over thirty-five years.
page 245 ~ Q. These matters involving contracts between
charterI

•

'

Mr. Mears: I think you could ask what his duties are, instead of pointing them out. You are leading the witness.
Mr. Montague : I haven't asked him anything yet.
The Court : Ask the question.
Mr. Montague: What part of the charter of vessels comes
under your supervision, Mr. Sullivan Y
A. My division is in charge of the responsibility of administering all charter contracts made by the Maritime Commission.
Q. Will you state in the record, whether you are authorized
by the Department to be here!
A. I was authorized by the Administrator.
Q. Are you familiar with the contents of what is known as
the bareboat charter for the charter of the Elisha Lee between
the United States Maritime Commission and the Ferry Company.
.
A. Yes, sir.
Q. I want you to-I hand you that instrument, and I ask you
to state the basic annual rental for that vessel?
A. The annual charter hire is $6,000.00.
Q. Per annum?
A. $6,000.00 per annum.
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Q. What are the provisions of that bare-boat
page 246} charter agreement between the Maritime Commission and the New York, Philadelphia & Norfolk
Railroad Ferry Company, relating to the return of the vessel
at the expiration of the chartert
A. The charter requires the chartererMr. Mears: May it please your Honor, doesn't the instrument speak for itself. They brought a man here to tell you
about it. Your Honor can construe a contract.
The Court: The contract is in evidence. What is its purpose!
Mr. Montague: The vessel, at the expense of the charterer,
the Railroad Ferry Company, will be returned in substantially
the same condition as received, ordinary wear and tear excepted. That is what I want to go into-ordinary wear and
tear.
The Court: Go ahead, sir.
Mr. Montag'Ue:
Q. Will you explain, please, what the requirements will be
of the Maritime Commission, as to the return of that vessel,
with referenee to what will be, and will not be, considered ordinary wear and tear, approximate costs, where the vessel will
be returned, and the subject expenseMr. Mears: I want to object.
The Court: Objection over-ruled.
A. A charter such as this rcqui res the eharterer to return
the ship upon its expiration, November 5th, 1953,
page 247 ~ in the same, or in a.s good condition as when de- .
livered, after the completion of the alterations and
improvements that were to be made by the charterer after
taking delivery, subject to those items of work that are deemed
to be ordinary wear and tear.
Q. ·will you explain that further? What is determined to
constitute ordinary wear and tMr 1
_
A. At that· time, the Maritime Administrator will assign
surveyorsMr. Mears: I don't want to interrupt, but here is a contract
introduced into evidence, and he is telling your Honor what the
contract means. The Court can construe the contract. Having
this gentleman telling your Honor what this contract means
is not pertinent testimony. The instrument speaks for itself.
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I might say it means that you shall do so and so. Each man
sitting there on the other side can say that. But to do that, it
is up to your Honor to determine wha.t the duties of the
parties is.
The Court: The construction of the contract would be up
to the Court?
Mr. Mears: The thing I object to is this witness telling· what
that contract means to him.
Mr. Montague: The writing itself is the best evidence, of
course, but :when the words 'ordinary wear and tear' are used,
it is permissible to tell what they mean in that
page 248 ~ particular contract. In this particular case, we
are confronted with tllis precise situation-For
instance, the decking must be repaired. There is evidence to
that effect. How much of the ,rnodcn decking is clue to ordinary wear and tear, :md how much to other things-factual
questions. The law of ordinary wear .and tear is well estab..:
lished, but the question I am asking is this-I am going t.o follow with this. · Under the contract-the contract is not specific as to this-how much it costs to restore tlie boat, irrespective of whether the ferry ever operates again, what the cost in
dollars and cents wonlcl be to retun1 the boat to the Maritime
Commission.
The Court: The Court will permit yon to ask that que~tion,
but I think that ordinary wear and tear is established everywhere, and we la,vyers, and, I believe, the laymen, too, know
the meaning of the words.
Mr. Mears : We except.
Mr. Montague:
Q. Can you estimate to the Court the approximate cost to
the Ferry Company, under that contract, in money, to return
the vessel to the Maritime Commission, 'ordinary wear and
tear excepted'.
A. I couldn't give any estimate of the cost. That would
have to be determined bv our survevors and expage 249 ~ pert engineers, who wouid be assigned to the job
of making the joint survey at the time, with the
charterer.
Q. Has any request bNm made of the :Maritime Commission for an extension of the charter of the vessel, Elisha Lee 1
A. There has been no request.
Q. Has such a request-If such a request were received,
would it come through you 1
A. It would be assigned to me.
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Q. ·wm you state, for the record, if such a request were
made to the Maritime Commission lw the New York, Philadelphia & Norfolk Railroad Ferry Company, if arrangements
could be made, and, if so, for wlmt period of time, to make
the Elisha Lee available to the Ferry Company?

)fr. Mears: vVe object. The present contract is still in
existence, and our testimony showed we had made no application to them. I don't see tbat that is relevant testimony.
The Court: I think this witness can be asked whether the
boat would be available for rene,val of the lease.
Mr. Mears: "re except.
A. The boat would be available under certain conditions,
which have to bo met, by way of meeting statutory requirements of the :Maritime Administrator. I might explain that
by saying the law under which the present charter was made
expires April 1st of this year, and there is a pendpag-e 250 ~ ing resolution in Congress to extend the law until
June 30th. That law permits the :Maritime Commission to negotiate this charter, but if that is not available
for charter authority, we ,vould have to use other statutory
authority which requires the issuance of invitations for bids,
so that after making findings that the ship is required under
conditions called for by law, we could issue an invitation.
Q. How would that invitation be restricted?
A. It could he called for the use of the boat in its present
service, or, if the requirement was for some other service, it
· could, of _course, he lem,ed for that use.
Q. Irrespective of which proceclureMr. l\Iears: Do you think 'irrespective' is the way to start?
Mr ·Montague:
Q. Irrespective of which process was followed, by extension
of the present law, or by bids, the same result would be arrived

au

A. Substantially so, I would say.
Q. Could you state to the Comt that if an application were
made to the Maritime Commission, subject to a reasonable
rental, of course, to be negotiated, whether they would be
favorablv received?
A. If ·uie bids made were con~idcrecl by :Maritime to be
reasonable charter hire, the expectancy is that it would be
accepted.
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Paul A. Sullivan.
Q. Could a new charter agreement be acquired covering the
period, say, of approximately ten years?
page 251 ~ A. I would hesitate to make any commitment on
such a period of time, but if it was shown that the
eharterer could not obtain other tonnage within ten years, and
if there was evidence to show that privately owned tonnage
was. not available-that is one of the requirements of our
charter-not to charter except when privately owned tonnage
is not available.
Q. Do you know of any use the Maritime Commission hns
for this particular vessel?
A. We have no other use for it.
That's all, thank you.
CROSS EXAMINATION.
By Mr. Mears:
Q. Mr. Sullivan, the whole sum and substance is that you
don't know whether it is available or not, do you f
A. Of course, it is not available, now, but in November, upon
the expiration of this charter, she will be available for use,
whether here or some place else.
Q. vVould condition have anything to do with whether it was
available?
A. That depends on the requirements of the prospective
charterer, whether he needs the boat bad enough, or not.
Q. I thought you said a survey had to be made of the vessel.
,vhat would be the purpose of thatY
_ A. To determine the responsibility of the repage 252 ~ tiring charterer. He has an obligation to return
the ship to us in a certain conditiori. We would
hold a survey to find out what those obligations are, and
require performance before we accepted the ship.
Q. I understood you to say that under the present law, you
couldn't do it, but that there was a new law that you contemplated would be passed. Will you try to answer that-what
you mean?
A. I am sure that calls for explanation. The law under
which this charter was made was known as Public Law 101 of
the 77th. Congress. It was strictly war emergency legislation
for the Maritime _.i\.dministrat.or to take in and charter out
privately owned· tonnage, mainly the foreign shipB that were
interned in the United States at that time. That statute has
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. been extended through this present emergency and expires
April 1st.
Q. Of this year?
A. This year. And, as I say, there is pending in Congress
now a public resolution--a joint resolution-·to extend that
until June 30th, until the defense department and other departments come up with more or less permanent legislation
to take care of the authority in Public Law 101. That 101 gave
extraordinary authority to Maritime Administration to negotiate contracts of this kind. The other legislation-It is not
new legislation-the Merchant Marine Act of 1936 and the
Shipping Act of 1920-permits us to charter ships of this
kind under authorization of those acts, through
page 253 ~ competitive bidding.
Q. In other words, the law under which this
boat has been chartered: expires in April, and you don't know
whether there will be a new lawT
A. We don't need a new law. vVe have others.
Q. If this law is not passed that you talk of, then you would
have to have· bids submitted Y
A. That's right.
Q. You cannot tell his Honor, then, that you could lease to
the New York, Philadelphia & Norfolk Railroad Ferry Company, because you would have to put it t9 the public to bid on Y
The Court: They don't lease it to them now. They lease it
to the Pennsylvania Railroad. Isn't that rightY All the evidence tends to show that.
Mr. Mears : I didn't think so.
The Court : I think so.
]\fr. Montague: The charter is in the name of the Ferry
Company.
A. If the New York, Philadelphia & Norfolk Railroad Ferry
Company made an acceptable bid, then the charter could be
made to that company.
Mr. Mears:
Q. Suppose another company made a bid :for $10,000.00.
Who would get the boaU
A. The $10,000.00 chart.er. But even under the authority of
101 we couldn't charter unless the Ferry Company or someone else came and asked for the use of the hoat.
page 254 ~ We are not in a position of forcing anybody to
charter.
·
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Elijah Balcer, Ill.
Q. What is the policy of the Maritime Commission, as to
age of vessels chartered for passenger service¥
A. Any type of shipQ. Passenger vessels.
A. They can be chartered so long as they are sea~orthy,
and meet all governmental requirements with regard to inspection. The age of the ship wouldn't be a restriction ou
chartering.
Q. Doesn't your Commission have a restriction on the age
of vessels when you know that they are being leased for passenger service Y
A. No.
Q. You ·are positive of that?
A. I am positive of that. There is a limit on other contractual relations, but not on the chartering. I think that what
you have in mind is our subsidy contracts, where we subsidize
· to the owner of a passenger and cargo ship. It is not pa.id
if the ship is more than twenty years of age.
·Q. You mean that under twenty years of age, you pay subsidy!
.A. Yes. To certain subsidized ships in foreign commerce of
the United States that have contracts calling for performance
of certain duties and operations' contracts. A subsidy is
paid to those contracts so long as they employ the ships in required service, but they have to be less than
page 255 ~ twenty years of age to qualify for subsidy payments.
No further questions.

ELIJAH BAKER, III,
a witness in behalf of the Defendants, being first duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. Montague:
Q. Will you state your name, please f
A. Elijah Baker, III.
Q. And you age, please 7
A. Forty-two.
Q. And your address?
A. Hampton, Virginia.
Q. And will you state to the Court your educational background!
·
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Elijah Baker, III.
A. A graduate of Hampton-Sydney College, and Professor
of Naval Architecture at Newport News Extension Division,
Department of Engineering, University of Virginia. Duringthe war, I was Director of Engineering on the Peninsula, for
the Department of Engineering, University of Virginia. During that time, I was P-mployecl by Newport News Shipbuilding and Drydock Company, in the Hull Technical Division.
"\Vorking· in naval architecture, I was instructor in practical
shipbuilding, at the Apprentice School, during the same period, for one hour a duy. The phject of my teaching one hour
a day at the Apprentice School was to prepare a
page 25G ~ course in practical shipbuilding to be taught to"
the apprentices, and also to write a book so that
someone else could teach the course. That book has been published by McGraw, Hill in 1948, and is used in all the leading
universities in the country, in Naval Architecture. I have
been requested by Profes~ors of ,Yebb Institute of Naval
Architecture and the United States Coast Guard Academy, to
add to the book, covering propulsion and propeller design.
That book will be published in June of this year. I am now
surveyor and estimator for the Newport News Shipbuilding
and Drydock Company, and have been there eight years in that
department.
Q. ·what license have you-wl1at clegrees-=-in the field of
naval m·chitecturc t
A. The shipyard taug·ht me that the first two years I was
there.
·
Q. Are you familiar with the S. S. America¥
A. I worked on the original design for four years, and I
wrote the specifications for the recouversion, and made the
estimates, and settled prices with the Maritime AdminiRtration, when she was reconverted from the service at Vlest Point,
to the present vessel.
Mr. :Montague: May it plense tlie Court, I think that, with
qualifications, I may proceed to examine him as an expert
witness, with your Honor's permission.
pag·e 257 } The Court: Yes, sir, you may.
Mr. l\fontague:
Q. Hnvc you, at the reqneRt o.f my law firm, had occasion
to examine the SS ,J olm A. Mess1ck?
A. I have.
Q. '\Vill vou state where you examined that vessel f
A. At tlie foot of York Street, Jersey City, Pier C.
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Elijah Baker, Ill.

Q. vVhen was this examination made f
A. The 19th of March, 1953.
Q. Of this year 7
A. Yes, sir.
Q. How many days did you spend on that examination?
A. On examination, I spent less than half a day. On preparing the report of the examination, I spent a full day.
Q. Do either of these photographs disclose the approximate
conditio11 or outline of the vessel when vou examined her f
A. The one at the top does.
.,
Q. That is the condition when you examined her!
A. That's right.
Q. One of these is in evidence already. It is marked :mxhibit No. 11. Are you familiar with the history of the vessel,
John A. MeRsick?
A. Yes. I went to the Mariners' Museum, prior to gomg to
New York, and took the folder and saw the pictures when it
was operating as a hospital ship.
'page 258 ~ Q. vVhat was the name of that vessel then 7
A. It had N aushon on the picture. I didn't see
it on the ship.
Q. vVhere did it operate as a hospital ship Y
A. The picture was taken while it was crossing the English
Channel.
Q. During World War IH
A. That's right.
Q. What is the over-all length of that vessel-the former
N aushon, and now the Messick-which I will refer to as the
Messick?
A. The over-all length is 250 feet and 10 inches, from the
record.
Q. vVhat is the horse power.
A. 2400 indicated.
Q. And the opera ting speed Y
A. The vessel made 15 3/lOths knots on trial, at nine-foot
draft, I think. I believe the operating speed today is 14 1/2
knots, I understand.
Q. Do you know when it was built7
A. In 1929.
Q. As a result of your investigation, will you state first the
general condition of the vessel, as to whether it is seaworthy?
A. Yes, sir. It is perfectly seaworthy. I have never seen
a ve~sel, except those of the Atlantic Refining Company, that
was kept so well. Excellent housekeeping.
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Q. Do you know whether it is certified, or has a certificate
from the United States Coast Guard¥
page 259 } A. Yes. I saw the certificate in Captain Messick 's office, and also at the Coast Guard in New
York.
Q. Will you state for the record how many passengers it
holds a certificate to carrv ¥
A. For under three miles off shore, 3,150 passengers.
Q. What was the condition of the steel work of the vesselT
A. It was excellent.
Q. Did you look over the deck, the quarters, and all those
parts of the ship Y
A. I went from one end to the other, starting at the stern,
below decks. -The rivet points are excellent under the boiler
and engines. This vessel doesn't have an inner bottom.
Q. No tank-Y
A. Not exactly that-a bilge water tank; with steel work,
under the eng'ine and boilers is the first thing we glanced at.
That was in first class condition, red lead, no wate;r in the
bilges, except a small amount. Everything in a trim, wellkept condition. It has a Grinelle sprinkler system below and
on the main deck. No staterooms on the other decks, is the
reason for not having it above decks.
Q. Could you tell from your examination what the main
deck had formerly been used for¥
A. Yes. It was an automobile deck, or cargo space. It is
large enough for automobiles-nine-foot head· room.
Q. What is there now?
page 260 ~ A. There are two toilets-one for men and one
for women, located port and starboard, and two
stairways that should be taken out, and blanked off, to make
provision for an automobile ferry.
Q. How about the facilities for the crew?
A. I conferred with Mr.Mr. Mears: W c object to your testifying about what you
were told.
Mr. Montague:
Q. ,Just what you found.
A. The facilities for the crew are ample for a crew of thirty-

three.
Q. Has it an adequate p;alley for a crew of thirty-three?
A. It has a galley for three thousand people.
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Q. Was the galley, in a modern way, clean and suitably
equipped to serve three thousand people Y
A. The galley is in very good condition, and has a dumb
waiter that runs to the snack bar on top of the galley.
Q. In what condition was the saloon deck!
A. In excellent condition. The whole ship was in excellent
condition.
Q. Any question as to the seaworthiness of that vessel¥

:M:r. Mears: You have already asked that question, and it is
not a proper question anyway.
. Mr. Montag·ue: I think, as an expert witness, I have a right
to ask his opinion.

Q. Is the vessel seaworthy Y
page 261

~

A. Yes.
Q. Have you ha.d experience, and, if so, for how
many years, with thP. Coast Guard inspection of

vessels!

A. Yes •. I have.
Q. These inspections result in tlrn giving of certificates, or
else the pointing out of defects in a vessel 1
A. Yes.
Q. Over how many yea rs f
A. When you design a vessel, you ha-ve to meet Coast Guard
requirements in force at that time. It has been a total of
nineteen years.
Q. Have you worked with them for nineteen years¥
A. Yes.
Q. Do you know the type of examination that occurs m
annual inspection 1
A. Yes.
Q. Will the boat John A. Messick pass the Coast Guard inspection Y
A. There were four things on it-one to move a fire extinguisher, one to add paint to a lifeboat, and the other two about
equal in importance.
Q. What shape was the pilot house inf
A. Very good condition.
Q. The hurricane deck 1
A. It had canvas on tl1e wood deek-the only one P-xcept the
pilot house. It looked good-the beams were sound-no rot
evident anvwl1ere.
page 262 ~ Q. Did y~ou look at the machinery?
A. Yes. They keep a crew aboard all winter,
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and the machinery was well greased, laid up in somewhat
the same condition as that when you send ships to the idle
fleet.
Q. Did you examine the boilers1
A. They had the casings over one, and the casemates had
been renewed. It looked good from superficial examination. I
looked at the furnaces, and the brick work was all right.
Q. It has been testified that this vessel was quoted at $350,000.00. Did you hear that. this morning·f
A. Yes.
Q. vVas anything said to you about the price 1
A. I asked about that, and he told me that-Q. Do you do purchasing for the Newport News Shipyard? .
A. I have bought yarhts for them.
Q. Do you have miything to do with negotiating prices for
them?
A. Yes.
Q. In the light of your experience with ships, is the asking
price always adhered to, or subject to negotiation T
A. Ships and horses, I would say, a re the same.
Q. I don't imagfoe that you undertook any negotiations Y
A. No, sir.
Q. Did you also take into consideration the possibility of
that vessel being- placed in a ferry service for paspage 263 ~ sengers, freight and automobiles by the Cape
Charles, Old Point and Norfolk route, at our request, and prepare specifications and plans needed to convert
iU
A. No. Not plans-specifications.
Q. Did you also estimate priees for the Newport News Shipbuilding & Drydock Company of the cost of those repairs Y
A. Yes.
Q. To convert that vessel so that it would be suitable for
the carrying of passengers, freight and automobiles?
A. Yes.
Q. Among the changes1\Ir. Mears: Don't vou think you better ask what the
changes were f
•
:Mr. Montague: I am coming to tl1at.

Q. Did you prepare, and furnish me, a list of those changes?
Mr. Mears: I think that is purely a leading question. If he
made them, ask what he did.
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M:r. Montague:
Q. What changes, Mr. Baker, in your judgment would be
required--and I will ask you to enumerate them one at a time
and give the price of each-that in your opinion will put the
boat in first class condition for that particular service from
Cape Charles to Old Point and Norfolk 1
A. The first thing I did was to g·ct the plan on the subject
vessel from Captain John A. Messick.
page 264 ~ Q. Have you the p]~ns with you 7
·
A. I have two. I got six plans-one that would
be required by the Coast Guard to give them an opinion of
what the ship is like now. I also wrote a survey report, and
also what I thought should be done to this ship to make it suitable for the Cape Charles run. I sent these to the Coast Guard
in Norfolk, and they came back and agreed that this ship
would be suitable if we made these changes. That is a tentative agre~ment only-they haven't seen the ship. It might
change, but I don't believe it would. The first thing I think
we will need-you .have to have some comparison for this
vessel when you prepare specifications, as to how the Pennsylvania Railroad would want it. You could spend any
amount of money on a ship. I was trying to do this to make
it economical, reasonable, and similar to some ship on the
run. I chose the Delmarva, which I was familiar with, as the
way to fix the passenger space. I figured that as a ship that
was good enoug·h for the service between Kiptopeke and
Little Creek, it would be good enough for this run. Since we
didn't want to make structural changes in the vessel, I used
the Elisha Lee's main ca1·go space. It is a side loading ship,
and so is this one. For the automobile space, I don't propose
to make bow doors. The first thing you need is a hea.ting
system to heat the entire ship in cold weather.
Q. On the heating system, if the work were done at the
Newport News1\fr. Mears: I don't think that is proper.
page 265 ~ Mr. Montague: I haven't finished.
Q. If the work was done at the Newport News Shipbuilding
& Drydock Company, what would be the price of the heating

system?
A. Sixty-two radiators, with connection pipes, t&king steam
off the present boilers, $7,000.00.
.
Q. ·For $7,000.00 you could put in the heating system, in
your opinion f
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l\fr. Mears: He has answered the question, and you are just
1·eiterating.
The Court: I understood it clearly.
Mr. Montague:
Q. What is the next item and the cost 1
.A... This one refers to the Coast Guard. To operate more
than three miles off shore, you have to have enough life boats
for 25% of the passengers and crew you intend to carry. If
you carry 960, you have to add four lifeboats. For 640, you
will need a total of four-there are two on there-forty-passenger life boa.ts. For half of that, you only need two. If you
add four life boats that will be $25,000.00, including davits and
supports.
Q. How many passengers would it then carry f
A. 960.
Q. What is the next item that you would_ recommend, and
what is the price?
A. This is a Coast Guard requirement. If you plate in the
present opening between frames 24 and 49, port
page 266 } and starboard, between the top of the bulwark rail
and· the saloon deck, and on the saloon deck remove windows now existing between frames 77 and 101, and
plate there between the top of the bulwark rail and the saloon
deck, it would require 10,000 pounds of steel, at a total cost of
$4,000.00.

Q. What is your next recommendation t
A. This has nothing to do with Coast Guard certificates.
This is to do with the snack bar. It has at present a stainless
steel snack bar, rectangular in shape, equipped with grills,
toasters and oyster stew kettles. I propose to take that in its
entirety to the deck above, blank off all holes in the way of removal, re-connect it on the saloon deck, with water, lights, and
extend the dumb waiter from the deck below up-nine feetusing the same equipment, so that you can feed the people
from the galley below, if they wanted that type of food, other
than hot dog·s. That would be $2,200.00, plus $1,000.00 for the
extension of the dumb waiter.
Q. \Vhat was the next item of repair?
A. Toilets on the main deck moved. Toilets on the port and
starboard side, and all holes blanked off, for the sum of $1,570.00.

Q. ·what was the next°?
_
A. Toilets on the saloon deck. There is an abandoned toilet
space port and starboard of the engine casing, now used as a
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store room. All of the pipe is intact up there. Take the stools,
etc. removed from the toilet below and restore
page 267 ~ that in the deck above. There are only six to be
installed, three on a side, and that will give you
white and colored. That will be $750.00. Then the present
womens' toilet on the saloon deck-that is a very large spacetoo large for the number of passengers on this run. You can
remove one wash basin on the center line aft, and fu\~nish and
install partitions on the center line to divide the space into
white and colored toilets-$275.00. The stairway forward and
aft of the machinery casing· should be burned out, and the
space blanked off.-$1,520.00. Remove ten excess stanchions
on the main deck that aren't required for structural strcngth$155.00. I am a little high on this next item. This is for fittings in the snack bar. I have here thidy booths-there are
only five on the Delmarva-thirty booths furnished and installed in the snack bar $9,000.00. Miscellaneous work, unforeseen-$10,000.00. Total $62,670.00. I am a few dollars
out somewhere, but I don't t11ink it makes anv difference.
Q. That sum is your total estimate of the.,cost to put that
boat in shape for the ferry operation between Cape Charles,
Old Point and Norfolk 1
A.. To make it compare to the Delmarva, as far as passengers, and the present boat as far as automobiles.
Q. Comparable from the standpoint of safety?
page 268 ~ A. Yes.
Q. How long would it take the Newport News
Shipbuilding & Drydock Company to do this job?
A. This job, as outlined, would take five working days, after
delivery of tbe vessel at the yard.
Q. Do you know what company operates the Delmarva at
the present time? .
.A; The Virginia Ferry Company.
Q. Do you know its present route?
A. Yes.
Q. ,vhat is it, please?
A. From Kiptopeke Beach to Little Creek.
That's all.

CROSS EXAl\HNATION.
By Mr. Mears:
.
Q. You said that you were retained bv these g·entlemen as
an expert, to make this investig·ation and give these figures f
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A. Yes.
Q. You were retained and paid a salary?
A. Yes.
Q. ·what are you getting· for it?
A. I haven't given them a bill. I don't know.
Q. It is contingent upon this hearing?
page 269 ~ A. No. They agreed to pay expenses, and I
told them that I would have to take a vacationthat I couldn.,t represent the Newport News Shipbuilding &
Drydock. They arc paying me a salary while I am on vacation.
Q. How long will that continue?
A. I have been on vacation three days.
Q. How long are you taking·?
A. I am through today, I hope.
Q. Then you wi11 bill them for services for what you have
nctuallv done 1
A. That's right.
Q. You don't know how mnch it will amount to?
A. If we finish today, I will send them a bill for $200.00.
Q. Do you make estimates that bind your company?
A. Yes, sir.
Q. ·when is the last time that you made an estimate that you
contracted to do the work?
A. That is the Seaconuet. She ran aground, and tore out
the bottom. The bill was $392,287.00.
Q. Did you make the estimate of damages?
A. Yes.
Q. And made a contract on your estimate to do the work?
A. Yes.
'
page 270 ~
Q. Your company did remodel the Accomack,
did yon not f
A. That's right.
Q. That was also an excursion boat, known as the old Holiday?
A. Yes.
Q. This boat ,vas also run as an excursion boat?
A. A very similar boat.
Q. It has been testified here today that the Ferry Company,
to get that in operation, paid your shipyard $450,000.001
A. That's right.
Q. How do you differentiate the fact that a boat of similar
type, used in a similar service cost that, and this can be done
for $62,000.00, and you charged the Virginia Ferry Company
$450,000.001
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A. If you· used these specifications, it would be the same.
Q. You think you know better what they should have than
they dot
A. I didn't say that.
Q. If this boat were fixed like the Accomack, it would cost
$450,000.00?
A. Close to it.
.
Q. Wouldn't you think that the ferry company knows more
about·what they need than you do?
A. I quite agree with you.
Q. You admit thaU
A. Yes, sir.
page 271 ~ Q. The. boat, you said, was offered for $350,000.00?
A. Yes.
Q. And you are appraiser for your concern, and buy secondhand boats for them t
A. A couple of yachts.
Q. You know the value of boats?
A. I know what they are selling for in general.
Q. Is that boat cheap for $350,000.007
A . .If you are going to build a new boat to take tbe service,
.I would say very reasonable.
Q. Why is that boat begging an owner?
A. I don't know. My answer would he strictly hearsay.
Q. If that was a good deal, you people would buy it,
wouldn't vou?
A. The"only thing we purchase is yachts.
Q. What would a boat like that be worth to build t
A. This is strictly horse-back opinion. I would say to duplicate that boat today would cost between-You mean as an excursion boat, as it is now?-$1,900,000.00.
Q. Nearly $2,000,000.00, and in all that :fine condition, and
being offcred for $350,000.00, and the Newport News Shipbuilding & Drydock concern is right in this area, and you
haven't picked it up. Did you tell your people about this boat1
A. We don't buy boats. I bought two aircraft
page 272 ~ carriers once, and weQ. You made a mistake at that time?
A. No. They made a very good profit.
Q. Don't you think it is a good deal to make another one 1
A. I don't know of any use for this particular boat.
That's all.
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RE-DIRECT EXAMINATION.

By l\Ir. Montague:
Q. Incident to the conversion of the Accomack that Mr.
Mears asked you aboutMr. Mears: I object. He is your witness and he testified
very definitely that in event it was put in service like the Accomack, it would cost $450,000.00.
Mr. Montague: I wanted to show the different set-up on
the Accomack}I r. l\fears: He testified definitely.
The Court: .Under his estimates, he could put it in as good
shape as the Delmarva is. I don't think that this amounts to
much.
Mr. Montague: I will withdraw the question.
Mr. Baker: Perhaps this will explain the difference. We
built an entire new bow and stern for the Accomack.
RE-CROSS EXAMINATION..

By Mr. Mears:
Q. You know that the Delmarva is over twenty
years old?
A. I don't know her age.
Q. Did you go on the Pocohontas?
A. I have been on all of them.
Q. Did you take the Delmarva because you knew it was over
twenty years old Y
A. 1 took it because I rode on it two or three weeks ago.

page 273

~

That's all.
CAPTAIN CHARLES DIGGS,
a witness for the defendants, being first duly sworn, testified

as follows:

·
DIRECT EXAMINATION.

By Mr. Ayres:
Q. What is your name, please?
A. Charles S. Diggs.
Q. Do you mind saying how old you are i
A. Seventy-one on March 9th.
Q. What is your position, or profession t
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A. A gentleman of leisure at this time. I have been retired
from the Pennsylvania Railroad.
Q. How long did you work for them?
A. Forty-five and a h~lf years for the Nf!\v York, Philadelphia & Norfolk Ferry Company and the Pennsylvania together.
Q. When were you retired f
A. January 1st, 1952.
Q. as all your service on the Chesapeake Bay,
page 274 ~ with the Pennsylvania and the old Nip and N!
A. Yes, sir.
Q. When did you start to work for them!
A. In April, 1906.
Q. And what position did you start with?
A. Deckhand.
Q. And was that on their steamers or the tugs 1
A. The tug, Norfolk.
Q. Has all your service been on the Chesapeake Bay f
A. No, sir.
Q. Where else have you had experience?
A. For the Merchants & Miners, and Clyde Line, coastwise,
and outside towboats.
Q. Was that after you started with the Ferry Company ·f
A. Before I first started for the Virginia Fisheries in the
old Accomack. That was my first stcL1mboat job, in 1899.
Q. When did you first become n licensed officer?
A. In 1907.
Q. When did you receive your papers as Master?
A. In 1909.
Q. Have you since that time been continuously a captain of
the boats of the Nip and N. and the Pennsylvania 1
·
A. Not continuously a captain, but as mate and
pag·e 275 ~ captain. With reductions in force, at times I
would be set back.
Q. Since 1909, you have been mate or captain of one of the
Nip and N boats on the Bay1
·
A. That is right.
Q. And you have sailed in the steamer Pennsylvania?
A. No, sir. Only for just one or two trips.
Q. Diel you ever command l1er f
A. No, sir.
Q. Did you sail in the Maryland f
, A. Yes, sir.
Q. How long· did you sail on her ·f

,v
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A. I think about two years altogether.
Q.
ere you ever captain of her?

,v

A. Yes, sir.
Q. How long were you captain 1
A. That is the cnly position I held on her, except for quartermaster when she was a new boat in 1908.
Q. As a licensed officer t
.A. Just as master.
Q. For about hvo years 7
A. Yes, sir.
Q. Did you ever serve on the Virginia Lee T
A. No, sh. Only coming from Quincy, Massapage 276 ~ clmsetts to Cape Charles on her as a passengeryou might say supercargo.
Q. "\Vere you in the Elisha Lee as an officer?
A. Yes, I was l\faster of her.
Q. How long; were you l\Iaster 1
A. From October 12th, 1949 until June of 1951-I think it
was about the 18th of June that I ·was notified that I was laid
off bv the medical examiner.
Q. ·· Then the last two years of your service was in the Elisha
Lee·¥
A. Yes, sir.
Q. And all the time as master?
A. Yes, sir.
Q. Did you, at my request, g·o to New York, where tlle
Steamer l\fessick was, with Mr. Baker, and examine her?
A. I did.
Q. ·were you. with Mr. Baker when he went over her?
A. I was.
Q. ,v1iat did you estimate her canying- capacity in automobiles, when the changes are made that nfr. Baker outlined 1
A. I would sav between fifty and sixty automobiles.
Q. 1Vhat would you say her carrying capacity for passeng·crs would be f
A. I would think she could-she has a certificate for 3,150
now, of course in the three-mile limit-I would say she could
be certified for 1,000 on the lower Chesapeake.
Q. For the run between Cape Charles, Old
page 277 ~ Point and Norfolk, she could get a certificate for
1,000 '1
A. I am makii1g a rough estimate. I don't know what the
Coast Guard would g·ive.
Q. That is your opinion, from your experience?
A. Yes, sir.
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Q. Do you know what speed. this boat is supposed to makef
A. 14 1/2 knots is what they said. I don't know what she
will make.
Q. Is that as fast or as slow as the Elisha Lee?
A. If she makes that, she is faster than the Elisha Lee on
n uy speed I have ever seen her make.
Q. How many screws does this boat have?
A. Two.
Q. When the changes are made which J\fr. Baker outlined
when he was on the stand, would she be able to dock properly
at the terminals at Cape Charles, Old Point and Norfolk?
A. Yes, sir.
Q. In your inspection of her, based on your experience with
the other vessels you have commanded for the Pennsylvania
fieet, do you consider her suitable for this run?
A. I do.

You can take the witness.
Mr. Mears: I have no questions.

page 278
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MR. WILLIAM S. COBURN,
a witness for the defendants, being first duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Montague:
Q. State your name, please¥
A. \Villiam S. Coburn.
Q. And your age Y
A. Fifty.
Q. Your position Y
A. City :Manager of Hampton.
Q. In your capacity as city manager of Hampton, have you
had occasion to address Mr. Frank Capry, Vice-President in
charge of traffic of the Pennsylvania Railroad?
A. I have.
·
Q. What was the date of your letter to him Y
A. I am afraid I would have to see it to know.
Q. ·what prompted your writing this letter?
A. The city council of Hampton.
Q. Is this the letter you wrote to Mr. Capry, the Vice-Presi<leni in charge of traffic of the Pennsylvania Railroad?
A. Yes.
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Q. Will you read it into the record 7
Note: The witness read the letter to the Court.
Mr. Montague: I want to :file that as an exhibit.
The Court: Admitted.
page 279} Mr. Montague:
Q. ·what reply did yon receive to your letter of
F..ebruary 5th?
A. None to date, sir.
That's all.
Mr. lVIears : I have no quest.ions.
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MR. HAROLD GLADDING,
a witness for the defendants, being :first duly sworn, testified

as follows:
DIRECT EXAMINATION.
By Mr. Ayres :
Q. What is your name?
A. Harold Gladding.
Q. And where do· you live Y
page 282 } A. At Tasley, Virginia.
Q. And what is your business?
A. I am in the trucking business.
Q. Did you, at my request, made through Mr. ;vaughan,
endeavor to go from Cape Charles to Old Point by the Pennsvlvania Railroad f errv service?
· A. Yes, sir.
..
Q. At what time did you endeavor to make that trip!
A. Tuesday, March 10th, 1953.
Q. Did you apply fQr a ticket at the ticket office at Cape
Charles, of the New York, Philadelphia & Norfolk Railroftd
Ferry Company?
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A. Yes, sir.
Q. State what happened from then on.
The Court : Did you get a ticket at Cape Charles f
A. I went to the Pennsylvania Railroad ticket office, and
asked the man for a ticket. He said they didn't sell tickets for
Old Point. There was a bus leaving at two o'clock.

Mr. Ayres:
Q. At what time did.yon make your application 1

.A.. 1 :10. There was a bus standing there. I went out to tI1e
bus and said I wanted to go to Old Point. He sold me a ticket
for $1.15. So we left Cape Charles at two o'clock. "\Ve arrived at Kiptopeke at 2 :18. The $1.15 ticket would take me
through to Little Creek. The boat left-the
Northampton-at 2 :40. "\Ve arrived at Little
Creek at 4 :18, at dock No. 2~ That is approximately 200 yards from the other bus. I walked over, and
there was a bus standing there, and a lady standing beside it,
and I asked how could I get to Old Point. ·
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Mr. Mears: We object.
Mr. Ayres: Your Honor, I sent him to find out how to get
there, and I don't see how he could find out if he didn't ask.
A. I had never been this way before and I didn't know.
The lady saidThe Court: vVas she operating the bus Y
A. No. She was stancliug beside the bus-I think she was
checking the passengers. So I stood there a few minutes, and
couldn't find the driver. :E'inally, I looked in the bus, and the
driver was sitting in there, about half-way back, asleep, and
I aHked him when do we leave for ,vmoughby. He says, is tlte
boat in. I say, yes, she is in, and she is practicallyMr. Mears: I don't see. Mr. Ayres: Just tell who you asked.
A. He says, we are leaving now. I gave him 30c, and away
we go. We left there at 4:27. I got to ,villonghby at 4:46.
vVhen I got there, I asked, How do I .get to Old Point. He
says, take the ferry. I boug·ht a ticket for 20c; That ferry
left at 4:58. So when I got to the other side, I asked a guy
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how to get to Old Point. He says bus, taxi, or
walk. ""\Vhen I g·ot to the other side, there was a
bus, and I asked, was he g·oing to Old Point, or
the Chamberlin Hotel. I gives this guy 10c. ·when I walked
in the Old Point statio.n, is was exactly 5 :30. So then I asked
the guy there how to get back to Cape Charles .
page 284

~

. The Court:
yout

You were performing· an experiment, were ·

A. Yes, sir. In fact, I asked him for a ticket to Cape
Charles. He says I dou 't sell tickets to Cape Charles. He
says go back to the ferry, and take a ferry to ·wmoughby, and
a bus to Little Creek, and a ferry to Kiptopeke, and a bus to
Cape Charles. ~f.lhe bus I took to Old Point was still there, so
I jumped on the bus, and gave him 10c, and went back to the
other dock. When I got back to the dock, it was 5 :35. I
stayed there five minutes. At !) :40 I g-ot a ferry to take me
back to Willoughby, and gave him 20c for a ticket, and got on
the Jamestown.
Q. ·when did that arrive?
A.. I left there at 6 :07. I a.rrived :.~t "\Villoughby 6 :Bl. That
cost 20~ more. At 6 :31 when I got to this side, I asked how do
I get to Little Creek. He said a bus left at 8 :15. So I waited
until eight" o'clock and asked, does the bus come all the way
down here or do I h:we to walk u couple of blocks like I did
when I came. He says, sometimes it does, and sometimes it
doesn't. It depends on what driver is on there. There was
Captain Childs and his mother there, too. So
page 285 ~ Captain Childs, his mother, and myself decidw at
eight o'clock that we better walk a couple of
blocks and be sure. ""\Ve waited there fifteen minutes. It was
kind of chilly at 8 :15. So then the bus came along, and I
gave him 30c, and we were on our way then to Li.ttle Creek ..
We arrived a.t Little Creek at 8 :40. He put us out at the ticket
office at Little Creek. I went in and bought a ticket for
Kiptopeke. It cost 86c. Then I took ca re of the old lady's
suitcase, and walked to Dock No. 2 from there.
Q. How far was thaH
A. A couple of hundred yards, I guess. I asked the lady
when I bought the ticket if I could bny a ticket all the way to
Cape Charles. She said not on the boat. She said there will
be a Trailways bus when you get on the other side that will
take you to Cape Charles. "\Ve left at nine o'clock on the
Princess Anne from Little Creek. "\Ve arrived at Kiptopeke
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at 10 :40. And when the boat was clocking·, we asked the
driver, and he said get on, and we will take you to Cape
Charles. We gave him 25c more. It didn't take but 18 minutes to go down, but going back it took longer, because a
train was across the main track. w· e arrived at Cape Charles
at 11 :10. The trip going to Old Poiiit was $1.75. Coming
. back it was $1.76.
Q. And how long did it take you to make the round trip?
A... Nine hours and ten minutes.
page 286 r Q. And is that the_ best service you coul<l find
that has been substituted for the ferry that was
taken off, from Cape Charles to Old Point·?
A. Yes, sir. I made perfect contact going-three and a half
hours, but it was pretty poor time coming back.
Q. And you couldn't buy a ticket either at Old Point or at
Cape Charles on the Pennsylvania system, or the New York,
Philadelphia & Norfolk Railroad Ferry System?
A. No, sir.
That's all. You may take the witness.
Mr. Mears: No questions.
Mr. Montague: That is our case, your Honor.

•
page 287

r

The Court: Gentlemen, the Court ·denies the
prayer of the petition for indefinite suspension,
but the Court is not going to hold them in contempt upon this
evidence. If you have a motion to make to the Court to cite
them for contempt, ""'ell and good. The Pennsylvania Railroad
is not in Court. Some of these witnesses who work for the
Pennsylvania Railroad are in court, as witnesses, but the
Pennsylvania Railroad is not a party in any way, shape or
form, but the Pennsylvania Railroad might be made the object of a citation, and the Court will entertain any motion that
you gentlemen make for a citation to be heard at a later date.
Under the law, as I interpret it, I am not going to hold them,
as I have indicated-I disagree with some of you gentlemen
on that. I don't think the law
permit it. Captain Garrison,
the manager, is not within the jurisdiction of the Court. :i\fr.
Nolan Chandler and his ferrv is not in this court. He was
summoned here as a witness."' I am going to follow the law,
as I interpret it. You have the right to make a motion, and
I am going to issue it upon a motion.
Mr. Montague: May it please the Court, would your Honor
also include in your order, a reiteration or re-affirmation of

will
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your order to continue the ferry in operation, and
page 288 } would you, instead of adjourning, recess for an
·
hour, in order that counsel may confer?
.
The Court:- Ycs, sir. I wi11 grant that.
Noon Recess..
Court reconvened at 1 :40 P. M., the same persons being
present as are heretofore noted.
Note: Mr. Montague tendered to the Court orders covering the proceedings for the three days.
Mr. Mears: I would like to indicate our intention of applying for an appeal, and the question of a bond. I assume
that the bond would cover cost of an appeal.
The Court: I can't see any object in that. I am not going
to pass upon the legal question, as to whether it is a final matter.
Mr. Ayres: Without. going into whether there is an appeal,
I Vfant to enter a formal objection to any addition to the order.
:Mr. Mears: Vle are not asking for any suspension of the
order. I take it the bond would only cover costs.
Mr. Ayres : If no suspension is being asked, no bond is
necessary. Mr. Mears has the right to attempt to appeal any
order entered. Whether it is an appealable order .
pag·e 289 ~ will have to he decided when the time comes.
Mr. Montague: I am now presenting to the
Court at this time a rule to show cause and a motion to cite
the New York, Philadelphia & Norfolk Railroad, the New
York, Philadelphia & Norfolk Railroad Ferry Company, The
Pennsylvania Railroad Company, and the Virginia Ferry Corporation as being in contempt of the order of this Court.
The Court: I will enter the order, and set the hearing for
May 25th, 1953.
9/8/53.
J.F.W.

I hereby certify tlia.t the within was delivered to me Sept. 8,
1953.
·
GEO. T. TYSON, Clerk.

*

•

•
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TESTIMONY TAKEN BEFORE THE HONORABLE
JEFF F. WALTER, AT EASTVILLE, VIRGINIA,
ON THE 25TH AND 26TH DAYS OF MAY, 1953.

Present: Messrs. E. Sclater Montague, B. Drummond
.Ayres, Baxley T. Tankard, \V. A. Dickinson, and Charles lvL •
Lankford, Jr., special counsel; and
Messrs. Benjamin vV. Mears, Sr., Winston Cousins, Benjamin vV. Mears, Jr.,. and C. A. Turner, Jr .
.The Court: Gentlemen, are you ready to proceed 1
Mr. Montague:. The Commonwealth is ready, sir.
Mr. Mears:
e are ready, your Honor.
page 2 ~ Mr. ~fontag·ue: May it please the Court~ while I
am cognizant that the Court is familiar with many
of the matters relating to tl~is case, in view of the fact that
it is a criminal proceeding, I shall outline the position of the
Commonwealth in this case, so that your Honor and counsel
may know our theory of the case.
The Court: You have evidence that you are going to offcir
this morningj
Mr. Montague: Yes, sir.
The Court: I shall be glad to hear it.

,v

Mr. Montague then made the opening statement on behalf of
the Commonwealth to the Court, following which Mr. Mears,
Sr. made the opening statement on behalf of the accused.
Mr. Ayres: If your. Honor please, we desire at this. time
to introduce the order entered in the original proceeding on
the 25th day of February, 1953, directing the New York, Philadelphia & Norfolk Railroad Ferry Company to continue its
service for a period of thirty days, or until the further order
of this Court. ,Ve set that forth in our particularization, and
Mr. Mears admitted it in his answer.
Mr. Mears, will you stipulate as to that, or do you want me
to. prove it by the Clerk of the Court 1
page 3 ~ Mr. Mears: I would prefer that you introduce
it through the Clerk.
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VIRGINIA WILLIAMS,
Deputy Clerk of the Circuit Court for the County of North-ampton, being first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Ayres:
Q.
you state your name, please'
A. Virginia "Williams.
Q. ·what official position do you occupy in the Circuit Court
of Northampton County1
A. Deputy Clerk.
Q. As such, do you have charge of the records in your office?
A. Yes, sir. As the Deputy, with 1\:Ir. Tyson.
Q. Do you have the record with you in the matter of the
application of the New Y01·k, Philadelphia & Norfolk Railroad Ferry Company for a suspension of service Y
A. Yes, sir.
·

,vm

Mr. Mears: 1\Iay it please your Honor, I want to interpose
a formal objection to the introduction of any evidence, I have
written a memorandum, and this is my objection :-The defendants, New York, Philadelphia and Norfolk Railroad Ferry
Company, Tlie Pennsylvania Railroad Company, and the New
York, Philadelphia and Norfolk Railroad Company, object to
the introduction of any and all testimony in this conpage 4 r tempt proceeding 011 the following grounds:(1) The order o.f February 25th, 1953, is a null and void
order;
(2) The order is an injunction orde1·, entered witliout requiring bond, and in a common law action;
(3) The Court lia<l no legal authority to render the· order of
February 25th, as the provisions of Chapter 3 of ~ritle 33 of
the Code of Virginia of 1950, which e111hodies the la.ws of the
State of Virginia governing· ferries, does not grant this
authority;
( 4) The order of February 25th is impossible of perform·
ance;
(5) There is now pending before the Interstate Commerce
Commission an application for abandonment of ferry service.
And the Pennsylvania Railroad Company and the New
York, Philadelphia & Norfolk Railroad Company object on
the further ground, that thc~ were not parties to the proceeding in which the order of February 25th was entered, and
1
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took no action, corporate or otherwise, to restrain, influence,
or prevent the Ferry Company from compliance.
.
The Court: Objection over-ruled.
Mr. Mears: We note an exception to your Honor's ruling.
page 5

~

Mr. Ayres :
Q. ·wm you produce the order entered in that
proceeding on the 25th of February, 1953.
A. Yes, sir.
Mr. Ayres: If your Honor please, we desire to offer that in
evidence, and I think it would be well to identify that-lot us
~my, as Exhibit 100. We are g·oing to introduce other Exhibits, and I think if we can follow the same identification that
we followed in the other procedure, it will help us all, and
avoid confusion, so I suggest that it be marked as Exhibit
100, and we will start with the same numbers the exhibits
had in the other proceeding.
Mr. Mears: I have no objection.
Mr. Ayres: I ask that it be offered in evidence and marked
as Exhibit 100.
The Court: Admitted.
Mr. Ayres: I don't see any need for reading all of the
order. The part that is pertinent, which I am sure the Court
remembers, is this:' The Court, proceeding further, doth continue the hearing
of this matter on the merits, until the 25th day of March, 1933,
and doth require and direct. that the said New York, Philadelphia & Norfolk Railroad Ferry Company continue its
service, without interruption from Cape Charles
page 6 ~ to Old Point Comfort, Norfolk, and return, as now
established, until the hearing of this matter on the
merits, or until the further order of this Court, to which action of the court, etc.'
Q. Will yoµ also, Miss. Williams, look at the order entered
on the 27th day of March, 1953, in which the Court passed on
1his matter on the merits!
A. Is that the Rule to Show CariseY
Q. The one entered just before that.
A. Yes, sir, I have it.

Mr. Ayres: If your Honor please, we desire to offer that in
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Virginia Williams.
evidence-tl1e order which the Court entered in the proceeding for suspension and passing on the matter on the merits, on
the 27th day of March, 1953, and desire that it be identified as
Exhibit 101.
The Court : Admitted.
Mr. Mears: I want to make the same objection. Can we
stipulate that my objection to the ruling of the Court go on
through these questions and answers 1
J\fr. Ayres: That is satisfactory.
Note: Mr. Ayres then read to the Court the part of the
petition which is pertinent to the present hearing.
Mr. Ayres:

Q. I hand you a pa.per which beal'S the caption
page 7 } 'Petition for Surrender of Ferry Franchise' and ask
can you identify that 1
A. Yes, sir.
Q. "\Vas that filed in the Clerk's Office of this Court?
A. Yes, sir, on March 18th, 1953.
Q. And is that proceeding now pending in iliis Court?
A. Yes, sir.
·J\Ir. .Ayres: If your Honor please, I desire to offer this
petition for surrender of ferry fra.ncl1ise, filed in this Court
on March 18th, 1953, and ask that it be identified as Exhibit
102.

The Court : .Admitted.
Mr. Mears: I object on the further ground that it is not
relevant to the issue before your Honor.
The Court: Objection over-ruled. I think it is entirely
relevant.
J\fr. Mears: vVe note an exception.
l\fr. Ayres: This petition sets up the theory that the ferry
company is operating at a loss, and that it would require large
expenditures for them to replace the vessel, and asks that they
be permitted to surrender their franchise.
e particularly
want to call the Court's attention to Paragraph 4 of the petition.

,v

Note: ·Mr. Ayres then read paragraph 4 of said petition to
the Court.
Mr . .Ayres: I think that is all that we want to
page 8 ~ ask the Clerk at this time, but we would like to reserve the rigM to recall her at a later time for the
purpose of introducing other exhibits.
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The Court: Granted.
Mr. Mears: I have no questions.
Mr. Ayres: Mr. Mears, in our particularization, we set
forth the fact that there had been no service since the 28th
of February, 1953, and you admitted that in your answer.
Can we stipulate that, subject to your objection?
Mr. Mears : Yes, sir.
Mr. Ayres: It is stipula.ted, subject to the ohjeetion of defendant's counsel, that there has been no service furnished,
as directed by this Court, since :B.,ebruary 28th, 1953. ls that
satisfactory to you, Mr. Mears Y
Mr. Mears : Yes, sir.
Mr. Montague: If your Honor please, we arc introducing
the record of the former hearing iu this matter, before we put
on our evidence in this hearing. Each counsel will read the
questions and answers he conducted, irrespective of whose
witness it was. I want to ask Mrs. Read about this record
later, but in order to sffve time, we will read it without her taking it down, and she can later copy it into the record.
page 9

r.

(N otc : The record of the former trial is incorporated herein by reference).

Mr. Montague then read to the Court the testimony of Mr.
Williams, from the record of the former hearing.
·
Mr. Mears: I want to point out that we want to say that if
he is introducing that, he is bound by the evidence. ,ve made
the same objection to all the fo$timony, and he is now introducing this rec.ord, and of coui·8e making· it his evidence.
The Court: I understand thnt.
·
Mr. Mears: Do vou think it is necessarv to read all the evidence into this heiu·ing 1hat is in that i·ccord ? Don't you
think the Court remembers-Mr. Montague: I don't think it is possible that the Court
remembers all of it.
The Court: I would like to hear it.
Mr. Montague: If your Honor please, I offered last Thursday, instead of reading the evidence, that each side he permitted to read those portions of the evidence that t.hc Court
wanted to refresh his mind on. :Mr. :i\{cars insisted that we
put in all that the witness said, or nothing. Therefore, I feel
that, in order to put in things that I really want to present to
the Courtpage 10 ~ Mr. Mears: You put it in over my objection.
The Court: This was put in over your objection?
Mr. Mears: I made a formal objection.
0
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The Court: That was against the hearing.
Mr. M~ars: I was admitting it as far as being put in evidence. Your Honor has already ruled that it is evidence. I
am objecting to Bave the time of the Court.
The Court: . The Court will let you gentlemen use this evidence in H former hearing as you think it necessary. If vou ·
think it should be brought to the Court's attention, you have
the privilege of reading it. It will take a lot of time. I, myself,
would prefer takiug some of the pages from that record and
having them admitted. I suppose your object is to inform
the Court what the contents of those pages are, and I suppose
you will have to read them, tiring as it may be.
Mr. l\fontag1.1e: Slmll I read to the Court Exhibit A 1
The Court: That was simply the letter to the captains informing them that they were to use their own judgment under
certain condition 1
Mr. Montague: Yes, ·sir.
The Court: I remember it. It is not necessary to read it.
Note: Mr. Montagne then continued with the reading of
Mr. Williams' testimony.
pag·e 11 ~

l\:Ir. :Montague: This next Exhibit is a letter
from the Superii1tcndent to the Coast Guard, asking for an extension of time, and a reply from the Coast
Guard. Does the Court want to hear them f
The Court: I remernher them.

Note: Mr. Tankard then .started rending Ur. Lingenfelter's
testimony given at the previous hearing.
Mr. Mears: I want to objert to all this, ·on the further
gTotmd that it is irrelevant. DoeHn 't your Honor remember
this, like you do the rest? Your Honor remembers that lette1·
-the exhibit. It will Rave a dav here. This was thrashed out
over and over, as late as Thursday. "'\Ve have witnesses I1ere
that we want to put on, and if your Honor remembers the
exhibits, you certainly remember the evidence-counsel can
annrn it .to your Honor.
The Cour·t: I agree with Mr. J\foarR. As I said a while ago,
I don't want to keep you gentlemen from getting evidence before the Court, but H will certainly take a long time if we
read in detail all of the evidence of the previous hearing.
If you have somethin1 p:uticular in mimt why can't yon just
put in all of the testimony of that particular witness, by stipulation between the 11a.rties?
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Mr. Mears: Oouldn't we argue it? If they are
read it, I think they ought to read it all.
The Court: I will have to say to both sides that
if you insist on reading it, I will hear it. I would like to have
you do what J\fr. Mears suggests-call my attention to it in
argument-then you won't encumber this record.
Mr. Montague: Would the Court entertain a motion tl1at
we have a few minutes to discuss this matter 1
The Court: We will take a few minutes recess.
Mr. Ayres: If your Honor please, our posit'ion is this:
e prefer to read the record as we haYe started to do. However, in view of the statements of the Court, saying· that he
recalls it sufficiently, and does remember it, and the statements
of opposing counsel, we are willing to recede from this position, with the stipulation that the entire record and all of the
exhibits in the other hearing, are constituted a part of this
record, subject· to the objections which l\Ir. :Mears has made.
Mr. :Mears: .And the further objection that all of it is
irrelevant to the issue.
Mr. Ayres: That is agreeable, if you want to stipulate that,
with this understanding. v\7e have one witness coming to
testify by whom wc expected to show the financial
page 13 ~ condition of thcRe three companies. He was sum.
moued, but we anticipated that this would take all
of today, and Genera] Montague so advised him that, in order
to suit his convenience-he is coming from Richmond-that
if he was here tomorrow morning, it would be satisfactory.
vVe don't want to be precluded from introducing that evidence.
vVe will be willing for these gentlemen to go ahead with their
evidence, with the understanding that wc can question this
man tomorrow morning.
Mr. Mears: . Is that vour last witness?
Mr. Ayres: Yes, sir.~
Mr. Mears: Maybe we can stipulate as to earning·s.
Mr. Ayres: We would want the report of The Pennsylvania
Railroad Company, and th<? other two companies. I suppose
their last :financial report would take care of it.
Mr. Mears: I tl1ink we can stipulate as to that.
Mr. Montague: I think the stipulation had better be placed
in the record in some form.
The Court: Before you do that, if the objection is made to
all of this evidence, where does the Court stand with reference to ruling, if he shoul~1 h?ld, and he has substantially held,
that some of its irrelevant, I can conceive that
page 14 ~ some of the evidence heretofore faken that you
gentlemen mig·ht offer in this matter, might' be
irrelevant. If you are going to take all of it, and admit it over
page 12

,v

r going to
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the objection of J\Ir. Mears-some of it is irrelevant- .
Mr. Montague: I thi11k the Court is quite clear that some of
it is irrelevant, and that was one of the reasons that I tho'Qght
it should all be read, and the part that was irrelevant objected
to. I stated that as frankly as I could. I don't know that I
used the words 'to save time', but that was what I mean'tthat each side should produce the portions of the record that
they wanted. But I understand from Mr. Mears that he insisted that all of the record go in, so then we stipulated that
it should be all. vVe think, under the circumstances, it would
make, in event of an appeal, a better record if he objected to
what is irrelevant-and some of it is irrelevant. "\Ve both got
a little far afield. It is an unusual situation.
Mr. Mears: I was just saying that the whole was irrelevant.
I don't mean to make that poiut. In tho proof of our guilt of
contempt, the whole evidence was not relevant to proof that
we were guilty of contempt of Court.
The Court: I didn't think that you ever had· the _agreement
that all of the evidence is to be admitted. You have
page 15 ~ a stipulation that such evidence as you might want
to use might be offered, and it would natur&lly be
subject to the Court's ruling as to its relativity. If you now
say that all of. it is improper for admission, then the Court is
willing to say to you that some of it very probably is objectionable. How are we going to get around the fact that they are
getting it all in, and you have agreed to admit all relevant
testimony?
'.
Mr. 1\ifoars: I would sav thi~. If vour Honor feels that a
part of the testimony of a·Jl~T of these parties is relevant, we
withdraw om· objection to the balance. As to the question of
irrelevance, if your Honor rules that the testimony of the
witness just introduced is releyant, we will withdraw the question of relevancy, but want to save our point made in our
original objection. wliich I made, which your Honor recalls,
about the nullity of the order.
Mr. l\fontague: In other words, it is subject to the objection
they have made in writing·?
Mr. Mears: That is right.
}fr. Ayres: I don't think we are so far apart, but it seems
to me that t]1e record should i;:;how to which witness-stipulate
to this whole evidence-that his particular testimony is irrelevant.
Mr. ~Iears: All of it is irrelevant.
page 16 ~ Mr. Ayres: Then we are right back where we
were.
Mr. :Mears: But if the Court rules-I am not separating
that-but ta.king· the evidence, over t]1e basic evidence of that
man, in connection with proof of being in contempt of Court,
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is not relevant testimony, but if tbc Court rules any point is
relevant, I don't want to insist that some separate question
and answerThe Court: Looking backward, it is easier to see the testimony that they have read of Captain Williams. The Court
would admit practically tbe entire testimony, over your objection, but I can conceive that some of tbe testimony coming up
here th'at I would hold with you on-that it would be objectionable. But i.f you make an all-inclusive objection to all the
testimony, where does the Court ~tand 1 I admit that some
of it is objectionable, and that some of it is admissible over
the objection. )Ve· are losing a lot of time in this discussion.
The fact is, basically, that you have agreed to admit any of the
testimony that wa~ in this former case starting on March 25th
-to admit any of that testim.ony, subject to your objection to
the Court's ruling. Reading it is ce1·tainly a little bit quicker
than swearing the witness, putting him on the stand here, and
going through it all again, so we are following a
page 17 ~ sborte1· course by pitching in and reading this testimony, _but I was just wondering with you, because
you made the point, whether we could further reduce the consumption of time in the matter of the presentation of this evidence. If we are going to get in a very complicated position,
I am afraid we will gain no time. If we can't do better, we
will have to resort to the original testimony you are going to
offer. As I understand the position, when you offer the testimony of one witness, that makes his entire testimony admissible. Is that correct¥
Mr. Ayres: That was the stipulation.
Mr. Mears·: '\Ve will withdraw the objection of irrelevancy.
The Court: That simplifies matters a great deal.
Mr. Monta,gue: In order to clearify the record, I am going
to dictate a stipulation. ·wm you see if it meets with your
approval!
It is stipulated between special counsel representing the
Commonwealth, and counsel representing the accused, at the
Bar of the Court, that all testimony ]1eretofore ta.ken in the
matter of the Ex Pa rte: The New York, Philadelphia & Norfolk Railroad Ferry Company, in this Court, together with the
exhibits filed therewith, on the 25th, 26th, and 27th days of
March, 1953, are to be treated and considered as in .
page 18 ~ evidence before this Court, ~ubject to the objections
counsel for tl10 accused, submitted in writing this
date.
Mr. Mears: That is satisfactorv.
Mr. Ayres: I wish to offer at this time a certified copy of
the petition filed by The Pem1sylvnnia Railroad Company, in
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the State Corporation Commission of Virginia, praying for,
the suspension of the service of trains No. 468 and No. 469,
and I will ask that it he marked as Exhibit No. 103.
Note: Mr. Ayres then read the petition to the Court.
The Court: Admitted.
Mr. Mears: "\Ve think it is irrelevant and object to it.
Mr. Ayres: Mr. Tankard, I will ask you to take the stand
for the purpose of introducing the answer, or cross petition,
which ,ve filed to the petition of The Pennsylvania Railroad
Company, filed in tlic State Corporation Com.mission, asking
to suspend service to these two trains, and the answer which
the Railroad Company filed to our cross petition, and a subsequent petition which Mr. Mears filed on behalf of the Railroad, asking for a general continuance. ·we will offer them for
the purpose of showing- that the Railroad Company and its
associates or affiliates have. taken inconsistent positions before the various tribunals, and further for the purpage 19 ~ pose of showing certain admissions they have
made which are pertinent to this hearing, which
,vill come out as we read the pleadings.
Mr. Mears: I can't Ree a bit of relevancy to any of the proceedings before the State Corp9ration Commission, and we object.
The Court: Your attitude upon the main question now before the Court, reflected by any of tlwir conduct, seems to me
to be pertinent. If Mr. Ayres undertakes to show-I don't
remember if I have heard what the contents of these papers
are-but if they contain what Mr. Ayres says they do, they
would be pertinent.
M:r. Mears: Your Honor, I don't think I made it clear. You
sec they filed a petition asking to be made parties. They are
asking that they be allowed to introduce what they filed, and
their pleadings. I don't think it can be relevant.
Mr. Ayres: ·we introduced his petition, and are asking· to
introduce our cross petition, and their answer to the cross
petition.
The Court: That's what I understood.
Mr. Mears: They file a petition to bef.'ome parties. They
are asking that the petition they filed be made a part of this
record.
The Court: The Co1.1rt is going to do that. I
page 20 r don't think t1iat the Court con ld understand your
answer unless he himself saw the other pleadings.
Objection over-ruled.
.
Mr. Mears: We take an exception.

Supreme Court of Appeals of Virginia

230

B~"'{LEY T. TANKARD,
being fin,t duly sworn,· testified as follows:
DIRECT EXAMINATION.
By Mr. Ayres:
Q. vYha t is your name ¥
A. Baxley T. Tankard.
Q. Are you au attorney, practicing at the Northampton
County Bart
A .. Yes, sir.
Q. Aud you have been of counsel for the interests that are
objecting to and opposing the suRpension of the ferry service across the Chesapeake Bay 1
A. That is correct.
Q. I band you a paper which I will ask the stenographer to
mark Exhibit No. 104, and ask you to identify that.
A. This is a copy of the Answer and Cross Petition filed on
behalf of the County of Accomack and the County of Nortbampton, to the Petition which was filed by the Pennsylvania
Railroad for suspen.sion of Trains No. 468 and No. 469. ~['his
answer and eross petition was filed before the State Corporation Commission of Virginia, by me, in person, on March 20th,
1953.

Mr. Ayres: If your Honor please, I desire to
offer that in evidence.
Mr. Mears: I make a formal objection on the
ground of irrelevancy and self-serving.
The Court: I think you are right, but I am going to admit
it because they are going to offer your answer to the cross
petition.
Mr. Mears: I except to the ruling.
page 21

~

Mr. Ayres:
Q. I will ask you, Mr. Tankard, to read that, if you will, to

the Court.
Note:
Court.

Mr. Tankard then read the cross petition to the

Q. I hand you now a paper which I will ask the stenographer to mark Exl1ibit 105, and ask you if you can identify
that.
A. This is a copy of an answer which I received in the mail,
directed to me as one of the counsel representing the Counties
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Baxley T. 1'anka1·d.
of Accomack and Northampton, to the cross petition which I
have just read. This answer was directed to me by Benjamin "\V. Mears, attorney for the railroad interests, and purports to be an answer to the cross petition filed by Accomack
and Northampton Counties in the matter of the suspension of
Trains No. 468 and No. 469, which application is pending
before the State Corporation Commission of Virginia.
Mr. Ayres: I wish to offer that in evidence, if your Honor
please.
The Court: Admitted.

Mr. Ayres :
Q. And I ,vill ask 1\fr. 'I1ankard to read it to the Court at
this time.
page 22 } ·

N otc: Mr. Tankard then read the answer to the·
Court.

Mr. Ayres:
Q. Now I hand you a paper which I will ask the stenographer to mark as Commonwealth Exhibit 106, and I will ask
you to identify that.
A. This is a copy of a petition addressed to the State Corporation Commission by The Pennsylvania Railroad Company, requesting a general continuance from the hearing set
for May 20th, 1953, on the application of The Pennsylvania
Railroad to suspen.d service by passenger trains No. 468 and
No. 469, which pleadings I have just read.
,,
1\fr. Ayres: I desire to offer that in evidence, if your Honor
please. The purpose of this exhibit is that we think it takes a
different position from that taken in the original petition filed
with the State Corporation Commission.
The Court: I admit it.
Mr. Ayres: Mr. Tankard, will you please read that!
Note: Mr. Tankard then read the petition to the Court.
Mr. Ayres: That's all.
Mr. Mears: v\7c have no questions.
l\Ir. Ayres: If your Honor will indulge us for a few minutes, we want to offer the petition which The Pennsylvania
Railroad Company, The New York, Philadelphia & Norfolk
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Railroad Company, and The New York, Philadelpage 23 ~ phia & Norfolk Railroad Ferry Company filed with
the Interstate Commerce Commission for abandonment, which is duly certified under the Acts of Congress, and
I wish to offer it in evidence, as Commonwealth Exhibit No.
107.
Note: Mr. Ayres then read the petition to the Court.
Note: The following comment was made by the Court in
regard to a statement in the above petition that the Ferry
Company was a part of the Railroad line.
The Court: That is admitting that it is a thumb of Th~
Pennsylvania Railroad f
Mr. Ayres: I think it has to he a necessary conclusion, in
order for it to be before the Interstate Commerce Commission. If your Honor please, we ·wish to introduce that petition as Commonwealth Exhibit No. 107.
The Court: Admitted.
Mr. Ayres: If your Honor please, I would like to recall
Miss Virginia Williams to the stand.
The Court: You may.

MISS VIRGINIA WILLIAMS,
DIRECT EXAMINATION.

By :M}. Ayres :

Mr. Ayres: I believe that I have already qualipage 24 ~ :fied Miss "Williams in the previous testimony.
Q. Miss "\Villiams, will you look in the record of the original
proceedings, and see if you find a petition filed in there by
the Counties of Accomack and Northampton. Do you have
that?
~- Yes, sir.

Mr. Ayres: This was the original petition, if your Honor
please, which the Counties of Accomack and Northampton
filed on the date on which the Ferr? Company filed its first
petition, namely, the 25th day of February, 1953, in which
petition the Counties prayed that the service be continued

N. Y., P. & N. R.R. Ferry v. Commonwealth, ex rel.

233

Yfr,qinia .JVillimns.

until such time as the matter could be orderly heard on its
merits. ·we wish to offer that petition in evidence.
The Court: Admitted.
Mr. Mears: "\Ve object on the ground that it is irrelevant,
and the further ground that you will recall that when they
went to µraft the order, the Counties of Accomack and Northampton asked to withdraw, and said that they wanted to substitute the Eastern Shore Civic .Association in place of the
Counties, and they were permitted to do so, and then in two
or three days, they came back and asked to be made parties.
vV.e object on the ground that it is irrelevant.
The Court: "'hat is the. purpose of it t
page 25 ~
Mr. Ayres: 'fhat was the petition upon which
your Honor entered the order directing· them to
continue service. I don't know that it has any further purpose.
The Court: It is self-serving. I doubt that it will be of interest.
Mr. Ayres: I thought that it should be a part of the record.
The Court: I doubt that it is important. I am going to sustain the objection.
:Mr. Montague: It is stipulated lJetween counsel for the
Commonwealth and counsel for the accused that, subject to
objection by counsel to the accused as to relevancy, that otherwise the publication entitled '' The 106th Annual Report of
The Pennsylvania Railroad Company", in so far as the financial statements appearing· on Pages 10 and 11 are concerned,
is admitted in evidence, without the necessity of proving the
same by any witness. I sba11 not ask to have that marked at
this time, because the Court has not passed on it. And further, that the same stipulation is made with reference to the
financial statements of the New York, Philadelphia & ~orfolk
Railroad Company, which it will not be necessary to prove by
any witness, but whirh is snbject to the same objection as to
relevaney by counsel to the accused.
Mr. Mears: "'\Ve have no objection to the latter statement
on the ground of relevancy, nor have we an objecpage 26 ~ tion to the financial statement of the New York,
Philadelphia & Norfolk Railroad Ferry Company,
which it is stipulated may be introduced into evidence in the
absence of a witness.
:Mr. ::Montague: I am going to ask that The Pennsylvania ·
Railroad Company's 106th Annual Report be filed as Exhibit
No. 108.
The Court: Admitted.
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Geor.qe Emory fVard, Jr.
Mr. Mears: I except to the admission.
l\fr. Montague: I now introduce, subject to the stipulation,
an exhibit which I will ask you to mark as Exhibit No. 109,
which is the financial statement of the New York, Philadelphia
& Norfolk Railroad Company, to which I understand there is
no objection.
The Court: Admitted.
Mr. Montague: I likewise introduce the financial statement
of the New York, Philadelphia & Norfolk Railroad Ferry
Company, and ask that it be marked, pursuant to the stipulation, as Exhibit No. 110.
The Court: Admitted.
Mr. Ayres: I am now going to call Mr. George E. Ward,
Jr. as a witness.
GEORGE EMORY ·wARD, JR.,
being first duly sworn, testified as follows:
page 27 ~

DIRECT EXAl\UNATION.

By Mr. Ayres:
Q. "\Vhat is your namet
A. George E. Ward, Jr.
Q. ·where do you livet
A. At Cape Charles, Virginia.
Q. What is your occupation t
A. I am the owner and manager of the Palace Theater there.
I am also executive secretary of the Chamber of Commerce.
Q. Of Cape CharlesY
A. Yes, sir.
Q. On or about the 5th of February, 1953, did you have a
conference in Philadelpl1ia with certain officials of The Pennsylvania Railroad, in company with other gentlemen from
Cape Charles i
A. I did.
Q. ·who arranged that confere nee?
A. I did.
Q. What was the reason for your arranging that?
A. Our Chamber of Commerce had become verv disturbed
by the fact that, through newspapers and other meetings, we
had learned that they were going to remove the ferry, Elisha
Lee.
_Q. Was your purpose to discuss that matter with the Railroad's officials 1
A. Yes, sir.
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Q. Did you arrange that meeting?
A. I wired Mr. Franklin, and asked for an appointment.
Q. Who is Mr. Franklin f
A. The president of The Pennsylvania Railroad.
Q. Did you get any reply from Mr. Franklin 1
.A... I received a telegram stating that he would be glad to
see me at ten o'clock on Thursday, February 5th.
Q. vVho accompanied you from Cape Charles to that meeting?
A. Mr. Fulcher and ~Ir. Wendell.
Q. Do both of those gentlemen live in Cape Charles?
A. Ycs, sir. They are members of the Board of Directors
of tlie Chamber of Commerce.
·
Q. "\Vho, representing the railroad, were in this meetingf
A. l\fr. Franklin, Mr. Newell, and Mr. Schwab.
Q. Do you know what position Mr. Newel~ holds with the
railroad?
A. Vice-President.
Q. He is the same Mr. Newell who has been referred to in
this case from time to time?
A. Yes, sir.
Q. And you know Mr. Scliwab personally, do you not Y
A. Yes, sir.
Q. Do you know his nosition with the railroad?
A. I believe l1e is General Manager.
Q. ·where did this meeting take place Y
page 29 ~ A. At Mr. Franklin's oflfoe, at the Suburban
Station, in Philadelphia.
Q. Did you acquaint him with the purpose of your visit
theret
A. Yes, sir.
Q. ·what did you state to him-you and your companionsas being the purpose of your visit?
A. We asked l\fr. Franklin if he would look in a different
direction, and improve the service on the ferry, instead of destroying- it. "\Ve felt that it would be a severe blow to our community if the ferry service w~s discontinued. That if a proper
boat, with a proper schedule were operated, it would be a
profitable operation, instead of a losing one.
Q. Did Mr. Franklin state that it was a losing proposition Y
A. Yes, sir.

page 28 }

l\Ir. Mears: Thts was the 5th of February, prior to the
entry of this order, and I can't see that anything that tran-
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George Em,ary lVard, Jr.
spired there can have anything to do with this ·order. Therefore,. we object to the testimony of this witness, which purports to have taken place twenty days prior to the entry of the
Court Order on February 25t11.
The Court: Much of this evidence, Mr. Mears, is upon matters that transpired prior to tl1e entry of the order. I think
it is pertinent testimony.
page 30

~

Mr. Ayres:
Q. When you asked Mr. Franklin if they wouldn ''t
improve the service, and continue it in operation, what reply
did you get f
A. He slapped llis hand on l1is desk, and said 'Not one cent
for improvement or maintenance'.
Q. ·what was he ref erring to?
A. The boat-the Elisha Lee-and I suppose any other
boat.
Mr. Mears: vVe object to what the witness supposes. I
don't think that is proper testimony.
The Court: Do you know wl1at he referred to in making
that statement to you?
A. Yes, sir. vVe were speaking of the Elisha Lee.
Mr. Ayres:
Q. And likewise of tbe service in general f
.A.. Yes, sir ..

I

l

Mr. Mears: I don't think_;.
The Court:· I think the witness has a perfect rig·ht to repeat the conversation, and to say in what connection the statement of Mr. Franklin was made-not an opinion,-as a matter of fact.
Mr. Ayres:
Q. Suppose you state to tlie Court, as best you can remember, the conversation that took place relative to the continuation of this service f
page 31 ~ A. That took place about three and a half months
ago, and I ,vant to be as correct as possible, and I
will give your Honor my idea and recollection of the conversation. After we g-ot through the point that they weren't going
to spend one cent, Mr. Fulcher raised the question of whether
any other ferry would be opposed by the railroad. Mr. Newell
said, at that time, No. He also said that maybe for a consider-
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ation the railroad would even offer their docking facilities. I
turned to l\Ir. Franklin, and said, Mr. Franklin, you know we
are going to give you some strong opposition, or try to, in th~
removal of this boat, and be said, Mr. Ward, what can we lose?
Nothing but our charter-or our franchise-I don't remember
which word he used-I
think it was our charter.
·,
.

Mr. Ayres: That's all. You can answer Mr. Mears.
::M:r. Mears: v\T e liave no questions.

MR. LANCE FULCHER,
being· first duly sworn, testified as follows:
DIRECT EXAMINATION.
By l\fr. Ayres:
Q. Mr. Fulcher, what is your name?
A. Lance Fulcher.
Q. Where do you live?
A. Cape Charles.
Q. What is your business?
page 32 ~ A. Hotel business.
Q. Are you a member of the Chamber of Commerce of Cape Charles?
A. Yes, sir. And a member of the Board of Directors of the
Chamber of Commerce.
Q. ,vero you present at the meeting which l\fr. Ward just
testified concerning, which took place in Philadelphia?
A. Yes, sir.
Q. ,Vere you in tho court room during the entire time that
Mr. ,vard was testifying?
A. Yes, sir.
Q. Did you hear all of the statements that Mr. Ward testified to?
A. Yes,sir.
Q. I wish you would state to the Court if he has correctly
represented your recollection of the conversation that took
place, or if there f!re any changes, so far as you can recollectf
A. No, sir, no chan~res as far as I can recollect.
Q. You lrnarcl Mr. Franklin make the statement that they
were not going to spend one cent more clown here for maintenance or for repairs?
A. That's right, sir.
Q. And did you also hear Ilim make the statement, in reply
to :Mr. ard, when he apprised him of the fact that they were

,v
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g·oing to give ~im right strenuous opposition-the statement,
What can we lose, our charter or ·our franchise?
pag·e 33 ~ A. The statement was made at that meeting that
·
the most they could lose was their franchise.
Q. Tba t is your recollection t
A. I know that statement was made.
Q. By Mr. Franklin? ·
·
A. I don't know which one, but the statement was made.
Q. By one of the gentlemen who represented the Pennsy 1vania 's interests 1
·
A. Yes, sir.
That's all.
CROSS EXAJ\HNATION.
By Mr. Mears:
Q. What was the statement that was made? What did Mr.
Franklin say, what did 1\:Ir. Newell say, and what did Mr.
Schwab say? Just tell the Court what each one of those men
said?
A. I wouldn't be able to say exactly, word for word what
each said, except that, as a result of the interview between
the two g-roups, it was plainly stated that they had no intention whatever of making any effort to continue this service,
and that the most they could lose was the surrender of the
charter or franchise.
Q. Who made the statement, do you know?
A. That could l1ave been Mr. Schwab, because I was the one
that directed the question, and it was made very
page 34 ~ clear that no effort was going to be made to maintain the service. I was the one that directed the
question, and asked if they would oppose any move on the part
of any organization, or the people, to have the service supplemented, either by the State Highway Commission, or any
other private company that might be interested, and that's
when it ,vas stated that they would have no objection to that,
and while they couldn't institute the move themselves, that
they would go a little further, and cooperate to the extent of
leasing their facilities in Qape Charles to whatever company,
or to the State Highway Commission, if they took it over.
Q. Who did l\ir. Ward say-He threatened them that they
were going to get in a lot of trouble-Who did he threaten Y
A. I don't think he threatened anybody. We went there for
the sole purpose of seeing the officials of the railroad, to ask
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if they wouldn't re-consider and not only maintain the service
they lmd, but, if possible, improve it, because we have always
been of the opinion, and have good reason to be, that with
proper service, the boat would show a profit.
Q. Did he tell them that you all were going to cause a lot
of trouble? He made some such statement?
A. I wouldn't sav it was putQ. How was it put?
A. Tl1at we were interested in having the service continued
by somebody else, either the State Highway, or anpag·e 35 ~ other company, if the Pennsylvania Railroad
wasn't p;oing to.
Q. In otl1er words, you wanted to tell them that if they
weren't going to do so and so, you were going to make them 1
A. vVe didn't put it that way. I asked whether they would
oppose any effort on the part of any organization, or the people, to have the service operated, if they were going to discontinue it.
Q. You went to tell them what you were going to do if they
didn't keep the service?
A. The original idea was that we asked them to give a
proper service, and as to the possibility of making the boat
pay-that's what we went for-to ask if they wouldn't work
in that direction.
Q. Weren't you told-you three-at that meeting, that nothing could be determined until we found out the condition of
the boat?
A. Statements were made that-these words were usedthat frankly, we don't know exactly what we are going to do.
Q. In other words, it was undetermined what they could do
at that time?
A. That statement was made, but we also got out of it that
they were quite determined to keep the boat off.
Q. You got two different things then-one, you said that
they hadn't arrived at a determination, and couldn't arrive
at one until they found the result of the inspection-isn't that
right?
A. They said both.
Q. Why would they say both,
page 36 r A. I don't know. You will have to ask them that.
"\Ve have no further questions.
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HAROLD "\VENDELL,
a witness for the Commonwealth, being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Ayres:
Q. What is your name?
A. Harold vVendell.
Q. Where do you live f
A. Cape Charles, Virginia.
Q. "\Vhat is your business?
A. I am self-employed.
Q. Are you a member of the Cape Charles Chamber of Commerce?
A. Yes, sir.
Q. Do you occupy an official position with the Chamber of
Commerce!
A. I am a member of the Board of Directors.
Q. Did you accompany !\fr. Fulcher and Mr. Ward on this
trip to Philadelphia to interview Thfr. Franklin and other officials of tlie Pennsylvania Railroad¥
A. Yes, sir.
Q. Have you been in the court room while Mr. Ward and
M:r. Fulcher testified f
A. Yes, sir.
Q. Did· you hear all of their testimony 7
page 37 ~ A. Yes, sir.
Q. vVill you state to the Court whether or not
they have correctly stated the substance of the interview, according to your recollection?
A. Yes, sir, they did.
_
Q. Did you hear Mr. Franklin make the statement that tl1ey
were not going· to spend another cent here for repairs or maintenance of the boat 1
A. I think he made that statement, sir.
Q. Did you also hear him, or some other official of the railroad, in that meeting·, make the statement in response to a
statement made hy one of you gentlemen, that you expected
to oppose this move? Did you hear a statement made by any
of the officials to the effect 'What can we lose? Our charter
or ou:r franchise'?
A. That statement was made. They said all they bad to
lose was their franchise. That they would apply to the Court
for surren.der of their franc.hise for that operation.
Answer Mr. Mears.
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CROSS EXAMINATION.
By Mr. Mears :
Q. Were you not told several times that no decision could
be reached until they found out what the result of the Coast
Guard inspection was on the boat!
A. I don't recall that statement.
Q. What do you recall f Just what was said, and
page 38 ~ who said iU
A. Mr. l\Iears, I am not going to be specific to
the point where I will sa,r that Mr. Newell, or Mr. Franklin, or
l\fr. Schwab made a certain statement.
Q. You said you thoW,{ht so. You hesitated when counsel
asked you, and said I think he said he wasn't going to spend
a cent on it. Are you positive of that?
A. That statement was made at the meeting.
Q. You don't kno,v who made it?
A. I can't say specifically.
Q. And said he wasn't going to spend a cent on that boat 7
A. Yes, sir.
Q. But you don't remember hearing them say they didn't
know what would be done until it was ascertained what was
the result of the examination?
A. I didn't hca.r that statement made, Mr. Mears.
Q. l\Ir. Ward is the gentleman who signed all these papers,
in connection with this later case, is he not 7
A. Yes, be signed them. Tliat is correct.
vVe have no further questions.
Mr. :i\fontague: We wish to call Mr. Fred Carpy as an adverse witness.
l\fr. ]\fears: Mr. Carpy is not here.
Mr. :Montag·ue: Then I will call Mr. Jarvis, as an adverse
witness.
page 39

~

W. K. JARVIS,
an adverse witness for the Commonwealth, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Montague:
Q. "'Will you state your name, age, and residence?
A. W. K. Jarvis, Norfolk, Virginia.

242

Supreme Court of Appeals of Virginia
W. IC. Jarvis.

Q. By whom are you employed 1
A. The Pennsylvania Railroad.
Q. How long have you been employed by The Pennsylvania
Railroad?
A. Forty-three years.
Q. And what is your position?
A. District Passenger Agent.
Q. Did you have occasion to atteud a. meeting a.t. which Mr.
Fred Carpy, of The Pennsylvania Railroad, was the principal
speaker, on or about the 6th of February, 1953, in the city of
Norfolk?
A. Y e-s, sir.
Q. Where was that meeting held in Norfolk f
A. At the Norfolk Yacht and Country Club.
Q. Who was present at that meeting¥
A. IQ. I mean the number of people, or their classification-not
names?
A. We had a group of about forty, I believe.
Q. Am I correct in saying· that they represented business
and civic interests 1
A. A cross section of tl1e business interests.
page 40 ~ Q. Who organized that meeting·¥
A. Well, I don't know what you mean by organized.
Q. vVho extended the invitations Y
A. I did, in most instances.
Q. And who paid for the meeting 1
A. The Pennsylvania Railroad.
Q. And that meeting consisted-.of both solid and liquid refreshments Y
A. We bad a cocktail prior to the lunch, yes.
Q. And these forty or fifty gentlemen, after being entertained by the Pennsylvania Railroad, came, to the purpose of
the meeting. What was the purpose of that meeting there, as
outlined. by Mr. Carpyf
·
A. Mr. Carpy simply wanted to indicate to the Norfolk and
Portsmouth interests, who composed approximately 90% of
our passenger traffic in that territory, that the situation in
regard to our existing steamer was uncertain, and if it was
necessary, after the Coast Guard in ~pection, to take it out of
service, he did suggest that we mig·ht operate another service
to take care of the traffic at Norfolk and Portsmouth.
Q. Now, Mr. Jarvis, isn't it fair to say that he made the
statement that they felt very firmly-that the Pennsylvania
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Railroad felt very firm in its view that the steamer would not ·
pass inspection f
A. I didn't hear that, sir.
Q. Were you out of the room nt any time?
A. No, sir. I was sitting at the table with him.
page 41 } Q. ,vasn 't the purpose of that meeting to solicit
the support of the Norfolk and Portsmouth interests-to have them join with The Pennsylvania Railroad in
support of, among other things, this proceeding to abandon
the ferrv and substitute an all-i·ail service?
A. I didn't gather that impression. I think Mr. Carpy's
visit was more or less promoted by the request from local civic
organizations, including the Chamber of Commerce, asking
what would happen if the rumor came true that the steamer
would be taken out of service, and he was simply there answering questio11s that were being thrown at him daily, and a lot
of press quotations, and simply wanted to bring them up to
date about what mig·l1t happen in the event the steamer didn't
pass inspection.
Q. Mr. Jarvis, wasn't the vel'y purport of that meeting to
prepare these gentlemen for the fact that the steamer wouldn't
pass the inspection, and that they were going to petition the
court for a suspension of service, and wanted to secure their
cooperation and support in asking· for service by rail from
Norfolk to Richmond and points north?
A. They didn't indicate that.
Q. Let ;s come to something I know a little more about. ·On
the 11th clay of February, as Mr. Carpy's representative, did
you not address, in the Chamberlain Hotel, in my
page 42 ~ presence, a group of seventy-five or a hundred people from our side of the Peninsula?
A. I don't know whether you call it an address. I was at
91d Point on my usual round, and was asked to attend a meetmg.

Q. -I will put it this way. Mr. Dickinson was the presiding
officer, and asked vou to come fonvard? Is that correct?
A. That's right. I was invited first by the manager of the
Chamberlain Hotel, whom I had called on in the usual routine.
Q. And didn't you, in your introductory remarks, announce
to the meeting that you were there as a representative of Mr.
Carpy, and that tlie statements you were making were those
which Mr. Carpy had either instructed, authorized, or directed, you to make f
A. I didn't say I was representing- Mr. Carpy, although I
am in his department. That is the traffic department. I was
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simply called on, and a lot of questions fired at me, before I
could tell them anything, and I said I knew nothing otller than
what the newspapers said, and l\Ir. Carpy said at his meeting·..
Q. That's what I am driving at. Didn't you announce that
the information you were givinp; was the result of Mr. Carpy's
instructions, or information, to you?
A. No, because I hadn't been there under those orders. I
was simply in Old Point, and didn't lm,ow the meetpage 43 ~ ing· was going to happen. I dicln 't go there to address it, or have any prepared statement. I simply
tried to answer the various questions.
Q. Yon got the information after you arrived at Old Point T
A. That's right.
Q. Mr. Jarvis, at tlmt .meeting, don't you remember standing· on the platform, and saying that every indication is_._or
words to that effect-that the boat will not pass inspection,
and on the first day of l\farcl1, there will be no further service
across the Bay Y
.A.. No, sir.
Q. You didn't sav that1
A. No. I don't recall having said it.
Q. To refresh your memory, don't you remember saying
that you didn't know where to get a boat-do you remember
making that statement in answer to a question from the floor!
A. I don't recall.
Q. Do you remember a very tall gentleman, named Colonel
Clyde Nicholson-tall with silver gray l1air-who got up ancl
said 'I can tell you where to get a boat '7
A. His name sounds familiar.
Q. He sat on the front seat of the left side of the aisle, a11d
directed about five questions to you 1
. A. His name impresses me as having been tllere, but I don't
know what his questions were. There were so
page 44 ~ many. Everybody was firing questions, and I
didn't know what the answers were, because I
wasn't expecting· to attend such a meeting·.
Q. Does that background refresh your mind f The subject
of the discussion was that the ferry service w·as going to cease?
A. That's what their ideas were, yes, sir.
.
Q. And with that in view, they were asking you questions 1
A. That was their idea.
Q. And did you give them, directly. or by llint, any item of
encouragement that it might not be stopped 1
A. I didn't, no.
Q. Wasn't the whole purport of the meeting the fact that
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the ferry service was going to stop 1 Weren't yon accompanied by two other gentlemen from the Railroad?
A. Just one. Our agent at Old Point.
Q. Can you identify I\lr. Fred Carpy as being one of the
vice-presidents of The Pennsylvania Railroad?
A. Yes, sir.
Q. Mr. Jarvis, I shall hand yon in a moment a publication
dated Norfolk, Virginia, F·ebrnary 18th, 1953-

"

Mr. Mears: That is not a publication. Yon have a piece
of paper there. What are you going to attempt to do with
thatf
Mr. Montague: I haven't finished my statement.
Mr. Mears: vVben you said you had a publicapage 45 ~ tion, you went far enough. You have a piece of
paper which is not a publication.
Mr. Montague: A publication· purporting to give backgTotmd material for editorial comment by respective newspapers on this ferry operation-purporting to have been
drafted by Mr. H. I. vViand of the Pennsylvania Railroad. ·

Q. l\Ir. Jarvis, I am going· to hand it to you, and ask you to
glance through it, with reference to where you are quoted as
making statements, before I examine you further.
l\Ir. Mears: What date is thaU
~fr. Montague: The 18th of February.

Q. Have yon l1ad an opportunity, Mr. Jarvis, to read over
this article which was addressed to a newspaper publication?
A. The first page of it is all. The other part I know nothing about.
Q. V'-l ere you the 'railroad company spokesman' ref erred
to throughout that article V
(No answer.)
Q. It was someone else than you 1
A.·No.
Q. So the only part that you take credit for is what appears
on the first pag·c 1
A. In which I said-yes.
Q. You did state tl1a t f
A. I have stated that time and time again.
page 46 ~ Q. I am going to quote what you are supposed
to have stated into the record, because you say
some of the other doesn't apply to you. If you will indicate
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the paragraphs you have any participation in, on that first
page, by a little pencil check by them?
Note: Mr. Jarvis then marked the paragraphs as requested.
Mr. Montague: I will now read in to the record the pa rt of
this that Mr. Jarvis has identified as µeing the spokesman for:
'' The proposed change in the Pennsylvania Railroad's night
train service between Norfolk and New York, featuring a
through pullman-coach train over an all-rail route, as a substitute for the present train operated over the Del-Marva Peninsula, requiring three hour ferry service across the Bay, will
be of groat benefit and give residents of the Norfolk-Portsmouth area the 'kind of service they have· alwavs wanted' in
the opinion of W. K. Jarvis, the Railroad's District Passenger Agent at Norfolk." '' Asking the public's support of
what he called a 'progressive future step in railroad service',
Mr. Jarvis said the proposed change in overnight service
would eliminate the most common complaint of travellers
using the present train-ferry service. It goes something like
this-'How I hate to get up in the middle of the night ta
change to that boaU" ' ""\Vhat travellers refer to
page 47 ~ is that the night train arrives at Cape Charles at.
5 :40 A. M. and sleeping car passengers are r~rnted
from their berths 'before dawn' to board the Elisha Lee, prior
to its 6 :40 A. :M. departure. Traveling northward at· night,
the transfer is made at 11 :25 P. M., departure time of the
train from Cape. Charles''.
''This inconvenience would be completely avoided by the allland route proposal, explained Mr. Jarvis, pointing out that
under this proposal, the train would leave Union Station at
Norfolk, over the Norfolk & ,vestern Railroad, at.nine P. M.
( one hour and twenty-five minutes later than the present
ferry-train departure) and would arrive in New York at
7 :35 A. M. The Norfolk-Richmond- Philadelphia cars would
arrive in the Quaker City at 5 :25 A. M., and the sleeping car
could be occupied until 8 A. M. ''
·
Q. That's the only phase you had any part in Y
A. That's- right.

Mr. Mears: \Ve object. Not to deny that it was said, but
that the evidence is irrelevant in this case. This has reference to the s~rvice. It was inevitable at that time that it had
to go to ihe Coast Guard for inspection. The action was taken
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to set up service for 90% of the people. The notices
page 48 }- had come out. You have to do something with
people you have in charge to transport, and there
had to be some effort to take care of those .people. It was a
service given to the Norfolk-the Norfolk people had been
after it, and it was to take care of people that we _had to take
care of in a few days when the boat went off for inspection.
It is not relevant in this issue-this criminal contempt proceeding which these defendants are now defending.
Mr. Montague: The one question before this Court-not
the State Corporation Commission, and n.ot the Interstate
Commerce Commission-is whether or not The Pennsylvania
Railroad Company, The New York, Philadelphia & Norfolk
Railroad Company, or The New York, Philadelphia & Norfolk
Railroatl Ferry Company, or all, or any two, of them, criminally placed themselves in contempt of this Court when they
took off service from Cape Ch:p·les to Norfolk, by Old Point,
and return, based upon the franchise issued to the New York,
Philadelphia & Norfolk Railroad Ferry Company, in 1935.
If that is so-If that is the sole question-it is pertinent what
The Pennsylvania Railroad, through its officials, did in connection with that stoppage of service, isn't it?
Mr. Mears : If your Honor please, you realize we are transporting people from New York to Norfolk.
page 49 }- The Court: \Ve are not going into that question.
Mr. l\Iears: I am not going far. \Ve were transporting people who had to be taken care of, your Honor. Your
Honor hadn't entered this order. This was the 18th of February. Your Honor didn't enter the order until seven days after
that. Anything we said to the public to "take care of people
who were using the transportation facilities of these companies, certainly shouldn't go in condemning these men, or
convicting them, of violating an order that was not entered
until seven days after this news article.
The Court: Not convicting them-hut you raise an ob;jection to the introduction of this evidence as being irrelevant.
I think it g·oes to the very point of relevancy in assisting the
Court in determining whether the Pennsylvania Railroad was
involved in the_ stoppage of this service by the Nip and N
Ferry Company.
:Mr. Mears: It couldn't be in contempt of an order. that
hadn't been entered.
The Court: ,~e are not going to argue a question of law.
The Court might argue that also. I am prone to tell you
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right here that they didn't have to be actually in Court on
February 25th.
page 50 r Mr. Mears: We take an exception to the Court's
ruling..
Mr. Montague:
Q. l\fr. Jarvis, I hand you ,vhat purports to be a communication from The Pennsylvania Railroad for the information
of the public. The date-line is Eastville, Virginia, March 18th,
1953. I ask you to examine it, and then state whether that appears to be a genuine publication of the Pennsylvania Railroad, or whether, in your opinion, it is a forgery 1
A. That is the usual form.
Q. Is that the procedure that generally is followed in the
transmission of information to the public¥
A. It comes out in this form.
Q. And who is the '"\\P who initials that at the end?
A. It is from the Publicity Department. I wouldn't know.
Q. It is an official publication from the Railroad Y
A. It is in the usual form.
Q. I want to introduce it, subject to Mr. Mears' objection
for relevancy, and will ask :first that the stenographer mark
it as Exhibit No. 111.
Mr. :Mears : By whom are you proving it 1
Mr. Montague: The witness has said that it is a Pennsylvania Railroad information-I wouldn't sav bulletin-for
notice to the public.
·
page 51 } Mr. Mears: Are you sure the public ever saw it?
Mr. Montague: . I am one of the public. I have
seen it.
Mr. Mears : You could testify to it then. You can't testify
to it unless you show that it was put out to the public.
Mr. :Montague:
Q. Is this a normal, standard, operational procedure of The
Pennsylvania Railroad for notice to the public·¥
A. I wouldn't know that. I simply said it is the form that
I have seen notices on.
The Court: He hasn't identified it.
:M:r. Montague:
Q. Mr. Jarvis, are you sufficiently familiar with the Penn-
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slyvania Railroad to be able to· identify a monthlv magazine
"'
called the 'Pennsy', dated May, 1953?
A. I guess so. I can identify the Pennsy magazine if I see
it.
.
Mr. Mears: Are you trying to introduce that as evidence?
v\7e object, certainly.

Mr. Montague: I am going to try to introduce this for two
reasons.
Mr. Mears: We object, your Honor.
Mr. Montague:
Q. Mr. Jarvis, will you turn to the centerThe Court: Let him look at it from cover to cover.
Mr. Montague: Your Honor, I understand that Mr. Wiand,
who published these instructions is in the court room. I would
like to announce that he will please not leave here.
page 52 ~ I intend to call him to testify.
Q. Have you looked at the magazine!
A. Yes, sir. That seems to be our Pennsy magazine.
Q. Will you now turn to the center, and look at· the map of
the United States, showing the operations of the Pennsylvania
Railroad, and see if, in the publication of May, 1953, it shows
as a part of the Pennsylvania operation, the operation of a
ferry between Cape Charles, Old Point Comfort, and Norfolk?
A. It shows Cape Charles and Norfolk.
Q. Look on the other side, and see if it shows Cape Charles
and Little Creek, and then look and see if it doesn't show
Cape Charles, Old Point, and Norfolk.
.
A. Yes. That is shown ori the map. It doesn't indicate
operation.
Q. It is in the clotted line, is it not t
A. That would be a map. vVe didn't make a map every
month.
Q. Doesn't it show there on the map?
A. It shows on the map, but it docsn 't indicate operation.

:M:r. Mears: vVe object to the introduction of this type
of e,videncc, in an effort to connect these people with a penal
offense, and certainly think it is improper evidence.
The Court: As I said a moment ago, anything that seems
to be proper, that is presented to the witness, indicating that
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the Pennsylvania operated the New York, Philadelphia & Norfolk Railroad Ferry Company is pertinent. It is something like a conspiracy. These
gentlemen are evidently showing that the service, or operations, of the New York, Philadelphia & Norfolk Railroad
Ferry Company was dominated, or directed, by the Pennsylvania Railroad.
Mr. Me&rs: Your Honor then rules that a map in a publication has bearing in this case?
The Court: I rule that any product, properly identified as
being a product of the Pennsylvania Railroad, bearing upon
this subject of the Ferry Company, is pertinent. I didn't ad. mit this other one, because he didn't identify it.
Mr. Mears: I except.
Mr. Montague: The only purpose _of introducing it in evidence is· that it shows it to be a part of the Pennsylvania
Railroad operation. It is marked Exhibit No. 112.
That's all, Mr. Jarvis.
Before I go further, I would like to call Mr. ·wiand, please.
I am calling Mr. Wiand as an adverse witness.
The Court: Is he connected with the Pennsylvania Railroad!
·
Mr. Montague: I will show that, sir.
page 53

~

page 54

~

HAROLD L. WIAND,
an adverse witness for the Commonwealth, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.

· I

By Mr. Montague:
Q. ·wm you please state youi name¥
A. Harold L. Wiand.
Q. What is your address f
A. Marion, Pennsylvania.
Q. ·what is your position?
A. I am publicity representatiye for the Eastern Region
of the Pennsylvania.
Q. ·what, as publicity representative of the Eastern Division of the Pennsylvania Railroad, do you do-Did yon have
any part in the preparation: of an announcement dated 'Eastville, Virginia, March 18th, 1953' from the Pennsylvania Railroad, addressed for the information of the puhlfo f
A. Yes. I prepared it.
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·Q. Is that an official Pennsylvania Railroad document, prepared by you, in your capacity as a publicity man Y
A. That's right, sir.
l\Ir. Montague: Is that sufficient identification, your Honor?
The Court: Y cs, sir.
lir. Montague: If your Honor please, I would like to offer
it in evidence.
page 55 r The Court : Admitted.
Mr. Mears: Objected to as irrelevant and immaterial.
The Court: Objection over-ruled.
Mr. Mears : I take an exception.
Mr. Montague: This is marked, your Honor, as Exhibit
No.111.
The Court : It is admitted.
Mr. Montague: Thank you, sir.

Q. Now, :Mr. ·wiand, are you looking over what purports to
be a publica.tion prepared by you, date line 'Norfolk, Virginia, February 18th, 1953', and addressed to certain newspapers in the Commonwealth of Virginia, in your capacity as
publicity representative of the Pennsylvania Railroad? I
will first ask if you prepared that likewise?
·
A. Yes. After a conference with Mr. Jarvis in his office,
yes.
Q. Is that the same Mr. Jarvis who just testified 1
A. Yes.
Q. You are sure about that?
A. Yes.
Q. Did you receive authorization from your superintendents in preparing the news relay of February 18th, and the
one to the public of March 18th 1
A. On this one, we had been. The department issues probably three or four hundred publicity releases a year. Everything that is newsworthy, and in most cases they are reviewed by our people. In this case of the one on
page 56 ~ the so-called pink sheet, that i~ more or less considered official, going only to newspapers, not the
public.
Q. Did you tie in with any representative of the Pennsylvania Railroad before releasing that pink sheeU
A. I talked to Mr. Mears to see if everything was correct.
Q. Mr. Mears, himself, checked this for accuracy?
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A. Over the telephone, yes, to make certain there were no
errors.
Q. Go back to the releases to the newspapers. That was:
mailed to various newspapers f
A. I was in Norfolk there, and I think I took it around to
the two newspapers there, and it was in the mail to the city
editors at Newport News.
Q. And that particular one there was mailed to the editor
or the Newport News paperY
A. I cover the opposition a lot, yes.
Q. Having identified that, and knowing that, by devious
means, it got into my hands, will you read it into the record¥
Mr. MontE:tgue: If your Honor please, I would like to introduce this as Exhibit 113.
The Court:· Admitted.
Note: Mr. "Wiand then read Exhibit 113 to the Court.
The Court: Who are you quoting there¥
page 57

~

A. Mr. Jarvis.

The Court: · He just testified that he didn ''t
recognize any of that.
A. I think he identified part of it.
Mr. Montague: There were three paragraphs t]mt he identified, your Honor.
Note: Mr. Wiand continued to read Exhibit 113.
The Court: You said 80% there. The only figure I have
heard the Railroad use before was 90%.
A. I mean the 80% to be applying to the Norfolk-Portsmouth traffic. I think the other included Newport News and
Old Point Comfort.
Note: Mr. "Wiand then concluded the reading of Exhibit
113.

Mr. Montague: Thank you Mr. Wiand.
Q. That article announced that the ferry was not expected
to pass inspection, and that the service would be discontinued
as of March 1st. Is that rightY
A. Well, in face of the hearings coming up-
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Q. Did you attend the meeting that was organized by Mr.
Carpy at Norfolk 1
A. No.
Q. Or the one at the Chamberlain Hotel 7
A. No.
Q. I don't imagine that you collaborated in the preparation
of the newspaper reports covering those meetings, then, did
youY
A. No. The first I saw of them was in the paper.
page 58

~

That's all, Mr. Wiand.

STEWART M. GIBSON,
a witness for the Commonwealth, being first duly sworn,
testified as follows :
DIRECT EXAMINATION.

By Mr. Montague:
Q. ·wm you state your name, age, and residence?
A. Stewart :M:. Gibson. Age 51. Reside~ee, Hampi.011,
Virginia.
Q. I believe you are the Clel'k of the Oircuit Court for the
City of Hampton 1
A. Yes, sir.
Q. Mr. Gibson, did you have occasion to attend a meeting
held at the Chamberlain Hotel on 01• about the 11th day of
February, 1.953, at which time the p1•oposed suspension, or
termination, of the ferry service was discussed Y
A. I did, sir.
, Q. Was that the same meeting that was participated in by
Mr. "\V. K. Jarvis, representing the Pennsylvania Railroad?
A. Ho attended that meeting.
Q. And were you thero when he spoke?
A. I was, sir.
Q. ·wm you state to the Court _whether there was, or was
not, at that meeting, any announcement made on behalf of the
Pennsylvania Railroad, by Mr. ,Jarvis, that the ferry would
continue, or not continue, or what was said Y
A. :My reco11ection, and distanct understanding,
page 59 ~ was that l\fr. Jarvis, in answer to a question from
someone in the audience, stated that the ferry would
not operate after February 28th, or wouldn't operate after
March 1st, for the reason that the· Elisha Lee had to go into
inspection by the Coast Guard, and that the Pennsylvania
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Railroad had exhausted all possibility of obtaining another .
boat.
Q. Do you remember certain questions from the floor, propounded by Colonel Nicholson¥
A. I wouldn't undertake to quote. I remember the questioning by Colonel Nicholson.
Q.
as there conversation back and forth as to whether
a boat was, or was not, available f vYas that the general
purport?
A. That is correct, and Mr. Jarvis made it very plain tllat
no boat was available, and one of the-I won't say principalbut very important part of the discussion at the meeting had
to do with the fact that the Pennsylvania Railroad had assumed that the boat would not be available after inspection.

,v

You may take the witness, Mr. Mears.
Mr. Mears: We have no questions.
Mr. Montague: May we have a few minutes recess, your
Honor?
The Court: We will recess for five minutes.
page 60

~

Court reconvened, after recess, the same persons
being present as heretofore noted.

Mr. Montague: May it please the Court, with the exception
of one witness relating to the purely financial aspects, who
we reserved the right to put on in the morning-although we
may agree-counsel may agree-to that later in the daywith that exception, the Commonwealth now rests.
The. Court: ·what you want to prove is the financial aspect
of one of these corporations 1
· Mr. Montague: Simply for the information of the Court.
Mr. Black is still working on the statement-I have no certified copy-of the Virginia Ferry Company. Mr. Mears reserves the right to object as to relevancy.
Mr. Mears: Before we proceed to put on our evidence, I
want to move the Court to strike out the evidence of the. Commonwealth.
·
The Court: Motion over-ruled.
Mr. Mears: We except to the Court's ruling.
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J.P. NE"\VELL,
a witness for the accused, being first duly sworn~ testified as
follows:

DIRECT EXAMINATION.
By Mr: Mears :
Q. Will you please state your name and address?
pa.ge 61 } A. ,J. :P. Newell. I live in Bryn Mawr, Pennsylvania.
Q. Mr. Newell, by whom are you employed?
A. I am employed by the Pennsylvania Railroad Company.
Q. In what capacity!
A. As a vice-president in charge of operation, and also as a
director.
Q. ·where are you located¥
A. In Philadelphia.
Q. l\Ir. Newell, I wish you would tell his Honor the first
knowledge you had of any trouble with the boat, Elisha Lee?
A. ,ve knew in August of 1952 that the lease of the boat
would expire in November of ·1953, and the result of that was
tlmt studies were made as to what we should do. The first indication of any trouble was when the operating vice-president
of the Ferry Company reported to me, sometime in December,
I think around the middle of December, that they had had
troub]e with the boa.tin rough water during November, and
that there was a question in his mind as to whether the boat
,vould stand the Coast Guard inspection on February 28th,
1953. I immediately told Mr. Smith, the operating vice-president, to see if they could find another boat that might be suitable to operate, and to explore the situation further, and also
asked him about that time to hire a firm of experts to see what
they could do, as far as the boat was concerned, and whether
there was any solution to the problem that conpage 62 ~ fronted him at that time. About the first half of
January, Mr. Smith reported that there was nothing else to do, and that he had arranged to get an outside
firm to look the boat over. The last development was a meeting about January 30th, 1953, in Philadelphia to determine
what might be done at that time, but it had become fairly certain that the repairs were going to be quite extensive. Up to
that time, I will say frankly that I was rather firmly convinced
in the back of my mind that we could put a boat from the
Virginia Ferry in that service. After the January 30th
meeting·, I cl1ecked with counsel, and found, to my surprise,
that I couldn't do that.
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Q. ·what do you mean by tllatf
A. Although I am president of the Virginia Ferry Company, and the R.ailroad Ferry Company,. the Virginia FerryMr. Montague: I object to any information from counsel. _
It is hearsay. If there are any valid reasons-

A. Counsel didn't have to tell me.- I am president of both
concerns. I then reviewed the contract, and saw with my own
mindThe Court: You objected to what pointf
Mr. Montague: I will repeat the objection. TI1e first objection was that he was getting ready to state that, in effect, he
discussed the matter with counsel. I thought he was going· to
tell the conversation. Aud, socondly, l1e said he read the contract, and I certainly think tlrnt we are entitled to
pag·e 63 ~ see -the contract before he examines the witness.
The Court: What contractY
Mr. Newell: I can explain it if you will give me a couple of
minutes.
Mr. Montague: I want to see the contract.
The Court: What contract is it?
Mr. Montague: Between the Virginia Ferry Corporation, I
imagine, and Mr. Junkin, I think. ·whatever the contract is,
I want to see it before it is discussed.
The Court: Are you undertaking to quote the contract Y
Mr. Newell: To tell the Court what the contract calls for.
Mr. Montague: We object on the basis that the writing is
the best evidence, _and the Commonwealth asks that it be produced.
The Court: Do you have the contract?
Mr. Newell: I don't have it with me.
Mr. Montagne: The contract itself is the best evidence. It
being in existence, and not pres~nt, I certainly object to a
witness saying, from hearsay, what is in the contract.
The Court: We will not permit the witness to testify to
that. Just to what he did ..
Mr. Mears:

Q. What did you do Y
A. I called Mr. Junkin after the meeting on
January 30th, and told him that I would probably
have to take a boat from tho Virginia Ferry and put it in
page 64

~
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at the New York, Philadelphia & Norfolk Ferry service, because things weren't looking too good, and Mr. Junkin refused
to put a boat in, in his capacity as operating vice-president of
Virginia Ferry.
Q. Did you think, up to that time, that you could demand
an<l get a boat, if necessary?
The Court: Not what he thought-what he did.
l\fr. Mears: What next was done?
A. The next step was that we decided to ask the court to
suspend this ferry service, pending an inspection of the boat.
It likewise became obvious that we couldn't run the boat, so
we decided we should put notices for the benefit of the public, ·
rather than have them come down and find no boat. Vve didn't
want to sell tickets, and have no place for the people to go.
It was after that that the hearing was held here on February
23rd, I think.
Q. Do you know wlmt time you started notifying the public?
A. About the first or second week in February.
Q. vVas that the time you authorized the publication of
notices down here for the hearing!
A. That's right. As I recall it, it was two or three days
before the Norfolk meeting. Then, when the Court took no
action on our request for suspension of service, I
page 65 ~ again wrote Mr. Junkin antl notified him to that
effect, and asked would he please put a boat in this
service, and again got a refusal.
Q. Do you have a copy of your letter tliat you wrote Mr.
Junkin, and his letter in reply to your request for a boat?
That was· the day of the hearing down here on the 25th of
February, was it not?
A. ·within a day or so of it. A copy of the letter is in the
file, and I have his original reply.
Q. ·was a call made to you on February 25th, by Mr.
Schwab, informing you of the Court's action, and requesting
you again to communicate with Mr. Junkin in an. effort to get
a boaU
·
A. It was. It was either that night or next morning that
Mr. Junkin got the letter.
Q. \Vas the exchange of letters by reason of that informa·
tion that you obtained?
A. Yes, sir.
Q. Do you have a copy of your letter to Mr. Junkin Y
A. I can get one. It is in the file there.
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The Court: Why did you have to write to Mr. Junkin, Mr.
Newell f Don't you have adjoining offices? v\7by did you haYe
to write to him?
A. He is head of the company that operated the ferry.
Tbe Court: I am trying to get information. I
page 66 ~ believe one witness testified that you had a joint
meeting of the three Boards of Directors-that is
of The Pennsylvania Railroad Company, and the New York,
Philadelphia & Norfolk Railroad Company, and the New York
Philadelphia & Norfolk Railroad Ferry Company, and at that
meeting·, resolutions were adopted to ask for suspension of
· the service. ·wen, if that is true, you were all sitting at the
.
same table, weren't you?
A. I beg your pardon, sir. That didn't happen when I was
there. They were different-that is, the membership of the
Board is not the same. ·we have nn assistant secretary here
to testifv to that.
The Court: That is the testimony. If you didu 't sit together on the same clay, you l1acl those meetings of tl1e directors of the three separate corporations, and decidecl"to ask
the Court to surrender. "\Yhat I have in mind-I am sorry
to break in on Mr. J\foars and vou-is that vou are about to
offer a letter in justification of your application to Mr. Junkin.
You are the president oft.he Virginia Ferry Corporation, are
YOU notf
· A. Yes, sir.
Q. And Vice-president of the Pennsylv~nia Railroad in
charge of operations, and a member of the board of directors f
A. Yes, sir.
page 67 ~ The Court: And did you, or not, have a meeting
of these boards--the board of tl1e Pennsvlvania
Railroad Company and the New York, Philadelphia & Norfolk
Railroad Ferry Company, and the board of the Virginia Ferry
Corporation Y
A. The Virginia Ferry Company never entered into any of
those meetings.
The Court: Mr. Junkin is operational manager, or vicepresident, of the Virginia Ferry Corporation?
A. Yes, sir.
The Court: And what arc you 7
A. The president.
The Court: And you two wrote letters between you about
the possibile acquisition of a boat for use on this ferry, in
which you were denied the service of one of the Virginia

N. Y., P. & N. R. R. Ferry v. Commonwealth, ex rel.

259

J. P. Newell.

Ferry Corporation boats, after having had no meetings upon
the subject 7
. .
A. I called l\fr. Junkin in mv office on the afternoon of January 30th. I don't lmow wh~ether you understand that the
Pennsylvania Railroad owns half of the Virginia Ferry, and
that Mr. Junkin owns tlie other half.
The Court: The recorcl shows that.
A. He bas a contract to operate the boats. I can't change
that contract, which was approved by the Board of
pag-e 68 } Directors, unless they change it.
.
The Court: ·when did you have a meeting of the
Board of Directors 1
.
A.
e didn't have one of the Virginia Ferry Company.
The Court: Did you have a meeting of your Board of Directors¥
A. The Pennsylvania Rnilroad Board of Directors, and the
New York, Philadelphia & Norfolk Railroad Board, and the
New York Philadelphia & Norfolk Railroad Ferry Board.
The Court : And they all met?
A. They all had separate meetings, on different days, and
approved a resolution to abandon the service, because the
legal people said it was required by the ICC.
The Court: That was after you made the application for
suspension of service 7
A. Yes, sir. After tl1e 23rd of February, I guess.
The Court: You probably didn't catch my question. Why
was it if, as president of the Virginia Ferry Corporationwhich, in my judgment. pn ts you pretty well the top man-you
wrote a letter to your vice-president to get a hoat to tide
you over, or to continue the operation of the New York, Philadelphia & Norfolk Railroad Ferry Company, that you never
hacl a meeting of your Board of Directors-that you never
· authorized a meeting of the Board of Directors
png-c 69 ~ of the Virginia Ferry Corporation?
A. No, sir. Three of the directors are Mr. Junkin and two of his associates, and three are Pennsylvania Railroad people, including: myself. ,vhen Mr. Junkin says he
won't furnish the boat, there is no point of a board meeting,
because they are split fifty-fifty.
The Court: Did you trv thaU
A. I didn't call a inecthig of the Board, no.
The Court: "'\Vhy clidn 't you? It was very important,
wasn't it?
A. Mr. Junkin refused, and indicated his half didn't approve.

,v
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The Court: He made a canvas of his half of the Board 6!
A. He told me he wouldn't have any part of it. I didn't ask
each member of the Board, nor have a meeting.
The Court: The Court is impressed that you are putting
great reliance upon your inquiry of Mr. Junkin and his refusal
to furnish you a ferry boat until the question of suspension
of the service of the New York, Philadelphia & Norfolk Railroad Ferry Company operations had reached this Court and
been determined by it. You nsked, and he refused. It never
occurred to you tha~ you were in a tight spot, ancl it might pay
to call a Board meeting?
.
A. I asked him J annary 30th, which was before
page 70 ~ it got to the Court.
The Court: Well, bad you given some thought
to giving up your ferry franchi:;;;c, or suspending it t
A. We had no thought at tlrnt time.
The Court: Up to January 31st, you had no thought of it?
A. No. Not of giving up the franchise. The first thought
of giving up the franchise was after our request for suspension was turned down.
· .
.
The Court: ·wen, that wmm't until about the 27th dav of
March, was iU
.,
A. It was in March.
The Court: And you say you lrndn 't considered the surr'ender of the franchise until after that f
A.
e didn't consider it actively, or as decided. In other
words, we didn't sit down and talk about it. It was one possibility we knew of.
.
The Court: I thought that tho surrender application was
filed here before the 25th of March¥
A. I don't think you will find it was filed until after the request for suspension was denied, and the application for
giving up the franchise followed, and wlwn the franshise dissolution was not approved, then it was the ICC.
The Court: There is a question in my mind. You are laying great stress upon your inability to acquire one of these five
ferries owned and operated by the Virginia Ferry
page 71 ~ Corporation to tide yon over tl1is emergency, and
my point in asking you these queRtions has been
how serious you were in ·;vou r request, especially since you
occupy the high position of president of the Virg-inia Ferry
Corporation, and that of operational vice-president of the
Pennsvlvania Railroad. Do vou see whnt is in mv mind 7
A. i have been president ·of the Virginia Ferry Corporation since June of 1952, and was rather astounded to find out

,v
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about the details of the operating contract, and I asked the
question could I fire George Junkin if he doesn't give me the
boat, and was told no.
The Court: You are not good friends now, are you Y
A. Just like these lawyers, that fight each other.
The Court: I know George Junkin, too, and like him.
A. So do I. He lives just three miles from me.
The Court: The point I am making is that it is a right
serious matter, and I wondered l10w serious it was to you,
occupying a high position in two of these corporations. You
have have high position in these companies, and if you wanted
this ferry-the New York, Philadelphia & Norfolk Railroad
Ferry Company-to continue operations, it is hard to understand why you didn't call a meeting of the Board
page 72 ~ of the Directors of the Virginia Ferry Corporation, and put G.eorge Junkin on the spot, and have
some record to bring· to this Court to back you up.
A. (No answer.)

.Mr. Mears:
Q. Mr. Newell, you were about to say-After you were informed of the Court's order, on the 25th of February, what
did you do then first, in an effort to get a boaU
A. I wrote to Mr. Junkin again, and told him about the
Court's order, and ask0d would Jie please give us a boat, and
later that afternoon, or the next morning, I got a refusal.
Q. ..Where is l\:Ir. J nnkin 's office, and where is yours?
A. Both in Philadelphia.
Q. Is his some distance from yours t
A. I can't tell you. The meeting·s are held in my office.
Q. Did you get a reply to that letted
A. Yes, sir.
Q. Did you get the boat?
A. No, sir, he refused.
Mr. Mears: I want to introduce a letter you wroteA. You have a copy of my letter there. Mr. J unki~ has ·the
original.
Q. Do you have the letter from Mr. Junkin 7
A. I have the reply to that letter.

page 73
·

~

Mr. Mears: If your Honor please, we want to
offer these in evidence, and substitute copies later.
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Q. ·wm you look at the Jetter of February 26th, and state to
the Court whether you wrote it, and read it to the Court.
A. I did send this letter, and I did write it.
Mr. Mears: We want to introduce that, your Honor, as
Exl1ibit AA.
The Court: Admitted.
Note: Mr. Newell then read the letter to the Court.
Mr. Mears:
Q. Will you identify the letter you have there?
A. I received this letter of Februarv 26th. It was delivered
by messenger. ·
"
Q. ·wm you read it to the Court?
Note: Mr. Newell read tlrn letter to the Court.
Mr. Mears: I wish to introduce that as Exhibit BB.
The Court : Admitted.

J\fr. Mears:
Q. Mr. Newell, there has been some testimony here about a
meeting in Mr. Franklin's office with several gentlemen from
, Cape Charles. Were you present at that meeting1
A. I was.
Q. "Who was present beside the three gentlemen who testified here this morning t
A. The three gentlemen who were here today,
page 74 ~ and Mr. Franklin, J\Ir. Schwab, and myself.
.
Q. ·what transpired .at that meeting"?
A. The gentlemen had come to ask-they had heard rumors
that the ferry service might have to be discontinued. They
wanted to know if the ferry service would not only be continued, but suggested that we nm much more frequently. It
was then that Mr. Franklin made the statement that he would
not spend any money to further subsidize an operation where
we were losing eighteen cents on each dollar we took in, by
expanding that service. I would like to say that I remember
that so clearly, because within three or four days a local newspaper was forwarded to mH by Mr. Schwab, in which 1\fr.
Franklin was quoted as saying that he wouldn't spend a damn
cent, and anyone that knows Mr. Franklin knows tl1at he
doesn't swear, and use that sort of lang·uage, and it was so far
from the truth that Mr. Schwab ancl I checked by telephone nt
that time.
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The Court: There was no such testimony as that.
l\fr. :Montague: Not in this record, no.
Mr. Newell: The meeting then went on, and they admitted
that they wanted to bring people by Cape Charles instead of
Little Creek, because they could get them to spend money in
Cape Charles. They wanted better train service, and more
frequent service. I had experience before, at similar meetings. The statement was made by me on at least four occasions, and echoed by Mr. Franklin, that we could
page 75 ~ tell them nothing·, one way or the other, and would
make no decision, until ·we found where we stood
with respect to the Coast Guard inspection. There was no
commitment.
Mr. Mears:
Q. vVas anything mentioned about a loss of a charter,
A. No. I think there was a general discussion as to what
assets the ferry company had, and whether it could be sued,
and the statement was made, I think, that the most valuable
thing the ferry company own~d now was the franchise.
Q. Mr. Newell, please state whether you have ever entered
into a discussion of plans to aba·ndon the ferry service on
March 1st.
A. "\Ve had no intention of abandoning. We were asking for
suspension until we found out where we stood.
Q. vVas there any plan or scheme to cut off this ferry service
here?
A. The discontinuance of the ferrv service has been mentioned in various reports for eigl1t years, and as recently as
1948, when the lease of the boat was renewed for five years, it
was agreed tlmt the ferry service should be continued.
Q. And there was no plan or scheme to cut off the service
here, and you haven't attempted to pick off a part of the service, so you could petition for abandonment.
A. No, sir. Because in every discussion, including, of
course, 1952, there was always this means of providing ferry
service dh,cnssed. Three-quarters of the discuspage 76 r sions were ways to provide it.
That's all. You can take the witness.
CROSS EXA1v[INATI0N.

By Mr. :Montague:
Q. Mr. Newell, I understand you to state that no firm in.ten-
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tion had· been made to suspend indefinitely, or to surrender
the charter of the ferry, as late a.s this February 5th meeting
with these gentlemen from Cape Charles 1
A. That's rig·ht, sir.
Q. How do you reconcile the continuance of the ferrv service, in view of Mr. Franklin's statement that he wouldn't
spend another dollar toward subsidizing the ferry?
A. That is not what Mr. Franklin said. He said he was not
going to subsidize any increaRed service. These gentlemen
were asking for more trips and a new boat-a better boatthey wanted more service.
Q. Didn't you gentlemen give them the understanding that
unless the Elisha Lee passed the inspection, there wouldn't be
any more ferry serviC'e after :March 1st¥
A. Very definitely not. Bemmse before the gentlemen came,
we said if we said anything like that, it will be used in Court
against ns, so w~ didn't say so.
·
Q. Irrespective of what you said or thought then,
page 77 ~ is it a fact that it tt1rned out that yon and your company didn't have one plan on foot to provide any
ferry service snbsequeJ1t to the 1st day of March, if the Elisha
Lee didn't pass inspection?
A. I didn't un~erstand the question?
Mr. Montagne: Will yon read the question back?
Note: The stenographer read the question.
A. That statement is not correct.
Q. What has been the plan to furnish ferry service subseque.nt to March 1st, 1953 between the peninsula of Virginia
where I live, and the Eastern Sho1:e l1ere ¥
.
A. The plan was originally to see if we could get a boat from
the Virginia Ferry Company. Our next effort was to i::ee if
there was another boat available. The third was to see what
it would cost to fix up the present boat.
Q. And did any o! those plans materialize f
A. None has, I think.
.
Q. Have you any present firm intention to ever resume the
ferry service between Cape Charles, Old Point and Norfolk,
and, jf so, under what conditions?
A. What happens a~ to whether we will resume ferry service depends on what is now transpiring.
Q. So there is no firm decision, or fast intention, at this
time; to -ever resume the ferry service between Cape CharleR,
Old Point and Norfolk. Is that correct, or incorrect Y
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.A. It is incorrect.
Q. Please state what is correct Y
A. Any decision on what will happen on the ferry.
case at the present time, so far as I am concerned, is dependent
upon the outcome of the Interstate Commerce Commission
hearing, application for which has been inade.
Q. Do you intend to give any consideration to the ruling of
.
this Court in your decision Y
A. I will have to be guided by counsel in this, but I cannot
conscientiously recommend to the directors and stockholders
of The Pennsylvania Railroad that they should spend three
million dollars for a boat they will operate at a loss, until we
have heard the ICC report at least.
Q. Isn't that the whole truth of the matter-that that particular ferry operation wasn't profitable, and for that reason,
you didn't get a boat, rather than that, with the resources of
the Pennsylvania Railroad, you cou]dn 't get a ~oat f ·
A. That is not a·true statement of fact.
Q. Isn't it a fact that, with the financiaJ resources of the
Pennsylvania Railroad, you could have bought any boat that
floats on any sea of the ,vorld T
A. In my responsihi1ity to tl1e publicpage 78 ~

Mr. Montague: Will you read the question Y
Note: The stenographer read the question.
A. I don't know how much we could have bought
page 79 ~ the America for, or how much money we have in
.
the bank, but my statement stands.
.
Q. Assuming that a. vessel to perform this ferry semce
could have been gotten and repairs made within a half a
m1llion dollars, wa.s it then within the physical limits of the
Pennsylvana Railroad to procure such a vessel and' put it in
operaticn, if you thought it was going to be a financially profitable operation t
A. I couldn't answer that without all the facts in front of
me.
Q. I will repeat the question. I assume that you are an intellfo;ent man. =witJ1 the financial statement of the Pennsylvania Railroad showing·, after h\xPs and dividends last year,
that it set aside undivided profits in excess of $17,000,000.00,
I ask you if -it was within the capacity of the finances of the
Pennsylvania Railroad to spend the sum of $500,000.00 to put
that ferry boat in operation by the purchase of a boat, pro-

_j

266

_Supreme Court of Appeals of Virginia

J. P. Newell.
vided you thought it would be a profitable operation. "\Vas it
within your capacity?
A. "\Ve could have spent $500,000.00 to buy the boat, but
we didn't have $17,000,000.00 set nside. It is a bookkeeping
transaction you are talking about in putting tliat money aside,
and you know it.
Q. Mr. Newell, I understood you to say, in reply to your
counsel, that the Board of Directors of the Ne:w York, Philadelphia & Norfolk Railroad Company, the Pennsylvania Railroad Company, and The New York, Philadelphia
page 80 ~ & Norfolk Railroad Ferry Company met on separate occasions, and separate days, and passed separate resolutions, authorizing the filing of a petition with the
ICC? Did I m1derstand you correctly 1
A. I said that, but I want to say this. I would have to check
the record. They met separately, and in separate rooms,
because :Mr. Bevan and mvself are directors on both-I think
all three-We have those meetings following one another,
•
sometimes on different days.
Q. Let me see if I can refresh your memory. Did you sign
a petition to go to the ICC f
A. I think I signed two of them.
Q. Did you sign the petition as president of the New York,
Philadelphia & Norfolk· Railroad lf erry Company, and as, I
think, either president or vice-president of the Pennsylvania
Railroad Company Y
· A. I signed both of them.
.
Q. Is that a proper copy of the petition, certified to, and
filed here as an exhibit?
A. I couldn't tell you unless I saw the original, but I signed
the petitions, and they were correct-the ones I signed.
Q. In the allegation you signed, does it show that all three
companies, at least for that purpose, met the same day 7 Read
8, please.
.
A. Yes. They did, on that day.
page 81 ~
Q. It wasn't any insuperable job to get them together on the same day, in the same place.
A. They can be gotten together, but they are not generally
around the same day.
.
Q. Where were those meetings held Y
·
A. The nineteenth floor of the Broad Street Station Building.
Q. In Philadelphia Y
A. Yes.
Q. What dateY
·- . -~
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A. The Pennsylva:nia ,Board of Directors met at 11 o'clock.

I think there were about fiye or six subsidiary companies that

1

met later. I would guess that they were held from 11 :30 to
noon.
Q. So they were all held within fifty or sixty minutes 7
A. Within a period of two to two and a half hours.
Q. Were, or were not, identical resolutions passed at each ·
of those board meetings f
A. I think they were. .
Q. Do you know who offered the resolution at each board
meetingi
A. I couldn't tell you.
,
.
Q. Do you remember whether there was discussion, or debate, or whether they were all just passed unanimously!
A. There was no dissension that I know of.
Q. Did any of those meetings take an appreciable
_
page 82 } length of time? · ·
A. A Boar~ of Directors' meeting takes about
two hours. The others about ten minutes each.
Q. When, so far as you know, or have any lmowledge of,what period of time has the New York, Philadelphia & Norfolk
Railroad Ferry Company had reports· and information that
a new boat was necessary in order to maintain a modern service?
A. The first time there was any possibility of not being able
to continue the Elisha Lee, at least until November, 1953, was
about the middle of-well, either the latter part of December,
or the first of J anuarv. It was the middle of December when
we got the report of the N oYember trouble.
.
Q. You didn't get any 1·eports bearing upon the breakdowns
of the Elisha Lee? They didn't reach you?
A. No, sir. I got no report until the November trouble.
Q. Did you have access to reports formally submitted by
Mr. Williams and Mr. Abbott, over a period of more than a
year, that provision should be made for a new vesselY
A. I got word in Dccember--the middle of December was
the first I lmew that we were haYing serious trouble with the
present vessel.
Q. So certainly you never gave any concern a year or more
ago to the life of the Efo.;Jrn Lee?
A. li. year ago, I wasn't president of the Ferry
page 83 ~ Company.
'·
Q. Yv ere you interested in the Ferry Company?
A. I was only made president in June.
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Q. What was your interest prior to that-a member of tlle
BoardY
·
A. I may have been a member of the Board, but I was just
assigned to Philadelphia about six or eight months, and trying· to learn my new jobs.
Q. You weren't acquainted with the details of how your
$2,500.00 capitalized company owned outright two steamers,
and had another vessel under clrnrter f ·
A. No.
.
Q. Did you, after.you became president, examine your files,
and ascertain from them what the history and capitalization
of the company yon were president of was, and what its assets
were!
·
A. check assets and Iiabilitv and income statements.
Q. Did you check your files
these three vessels?
A. No, I didn't.
Q. When did yon say yon first engaged in any active participation in the New York, Philadelphia & Norfolk Railroad
Ferry service Y
A. I can't remember the date.
Q. About what year?
A. It must have been October 1952 when I came and took a
trip on the Elisha Lee.
Q. Being then an expert railroad operator, do yon realize
that a ferry boat, like railroad equipment, must be
page 84 ~ maintained and kept up to get proper service, and
not wear out Y
A. Yes, but railroad equipment wears out.
Q. It is true, or equally true, that a ferry boat in the com·se
of time will wear outt
A. Yes, sir.
Q. From your examination of the files, after you assumed
the presidency, what information did they disclose with reference to any long-range plan your company had for buying
a modern, or new, ferry boat, when the eventual day came
that the Elisha Lee would wear out?
A. As I told you, it disclosed that we would probably have
to do something by November, 1953, when the present lease
expired, and we might not be able to have that lease renewed,
and at that time, there was a committee investigating the
situation. I have also had everything thrown into confusion
when we found the boat wouldn't go beyond the 28th of February, 1953. The result is that practically all action has been
deferred because of the situation that developed then.
Q. The records show in this case, both in a news release by
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your publicity department-that of the Pennsylvania Railroad Compauy-and the pleadings filed by your Company on
the 18th of March in this proceeding, that back in 1946, serious
consideration was given to acquiring a new vessel, and that,
based upon reports as to traffic, conducted by the
pag·e 85 ~ Highway Department, you abandoned all further
effort. Is that disclosed to you by your files 7
A. Yes, they considered building a new boaf for $2,000,000.00, back in 1946. They also discussed buying another
boat.
Q. Is it true or false to make the statement that the reason
the two million dollar boat was not built in 1946 or thereafter,
is because the management feared it might not be, economically, a sound operation. Is that correcU
A. Only· partially.
Q. ·wm you explain what is incorrect f
.
A. The decision was based on two factors. One was that
the present boat could continue to give satisfac.tory service,
and secondly, the cost of $75,000.00 a year to an enterprise
that was losing money, ·would not be justified.
·Q. How long did you expect the boat that you were using
to give satisfactory service 1
A. There is nothing in the record I found that says how long,
except the fact that the contract was for five years. ·
Q. From your examination of the records, did you learn
that that the boat was past fifty years of age?
A. It is sixty-two years old.
Q. As I understand it, with reference to this letter, Mr.
Newell, to Mr. Junkin: you wrote him, as I understand it,
in your c·apacity as president of the New York,
page 86 ~ Philadelphia & Nor.folk Railroad Ferry Company T
A. Yes, sir.
Q. And never in your capacity as president of the Virginia
Ferry Corporation, either in this letter or any other letter?
A. I don't think I wrote him an official letter. That is the
Railroad Company-the Railroad Ferry Company.
Q. The point I am trying to ascertain is whether I am correct or incorrect in that. vour dealin~s with Mr. Junkin, as disclosed by your letter of Febmary 26th, were in your capacity
as president of another comptmy, which, to some extent, at
least, was his competitor.
.
A. That's right.
Q. And you never did write !fa.•Junkin at any time in your
. capacity as his boss-as president of the Virginia Ferry Corporation Y
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A. ::My obligation was to get a boat for the Railroad Ferry
Company. That's why I wrote as president of that.
Q. The order of the Court was just as effective to you' as
president of the Railroad F,erry Company, and to you as
president of the Virginia Ferry Corporation, was it not. You
are the same man?
A. Yes, but as president of Virginia Ferry, I don't think I
have any responsibility. Right now·, our charter doesn't operate from Old Point Comfort to Cape Charles. The Virginia
Ferry has no charter to opel'Ute there now.
Q. Let me pursue this letter. This letter, of
page 87 r course, is not an order, but a request. Is that
rightY
A. That's right.
Q. You have never ordered it, as president of the ;virginia
Ferry Company-never ordered that a boat be made available
to the Railroad Ferry Company, by Mr. Junkin or anybody
else connected with the Virginia Ferry?
A. I have asked personally. I don't think I have ordered
him in writing.
Q. Have you given him fair notice that, in the event he
didn't accede to your wishes, you would have a show-down?
A. I ·wouldn't' get anywhere with that.
Q. You don't treat him like I treat my soldiers-enforce
obedieuce ?
A. You had some authority over your soldiers.
.
Q. This letter of February 26th, 1953. How far was Mr.
J unkius' office from yours 1 ·
A. I didn't say. I have never been in it. It was in Philadelphia. Actually, I can see from the letter-head that it is
Chestnut Street -about two miles apart.
Q. Just pursuing one thing· further, you didn't convene
your Board of Directors, or the four members of- the Board
of Directors that you control, of the Virginia Ferry to support you, and insist on compulsion and compliance?
A. No. As president of the Virginia Ferry, I knew it was
no use to take proper legal action, because I knew
page 88 ~ it was impossible to .accomplish anything.
Q. In talking to the Court~ you made a statement
that you controlled three directors and Mr. Junkin controlled
three. The fact is that there are four each, aren't there?
.A. On the Virginia Ferry, I think three, but if there are
four, they are equally divided. I can tell you-yes, there are
four. It is fifty-fifty-exactly even.
Q. Aud you have the same president-yourself-one gent!e-
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man; the same vice-president, the same directors, the same
treasurer, and the same secretary in each corporation Y
.A. I think we have, yes.
Q. .About what time of day did you finish dictating this
letter of February 26th to lVIr. Junkin, lVIr. Newell!
.A. Before lunch.
Q. Now, did you ever put that letter in the United States
mail?
A. No. I sent it by messenger.
Q. Had you had any ta.lk with him that it was on its way to
him?
A. I don't think I did on that one.
Q. Had you talked with him on February 25th or. 26th, with
_
reference to this matter?
.A. I don't recall about that date. I know I talked to him
on January 30th, at length.
Q. Do you know whether any representative of
page 89} yours talked with Mr. Junkin on either the 25th or
26th of February?
A. No, I don't know. I think, if I can recall this particular
instance, I think I told George Junkin I am going to send the
letter, and he said, you are going to get a refusal.
Q. You knew that before the letter went Y
.A. If I am correct in my recollection, I think I did.
Q. I think you are correct. You mean that when you got
hi.s letter, you weren't surprised at his refusal?
A. I had no way to know that he had any change of heart.
Q. The refusal was consistent with what he had told you 1
A. Yes, but Mr. TurnerQ. My name is Montague.
A. I think you will recognize that a letter is more binding,
when you put your name to something, than when you say
something over the telephone. I don't think they are in the
same category myself.
·
Q. Mr. Newell, this letter of yours that was written and
dated February 26th. I notice that Mr. Junkin's reply to you
was dated February 26th, also, so I ask you if he anticipated
the arrival of your letter before it got there?
A. I can't tell you what Mr. Junkin anticipated. I haven't
asked him.
Q. Irrespective of whether he did or did not anticipate it,
could you state in the record whether he held your
page 90 ~ letter for any appreciable length of time, and considered its contents, before replying?
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A. He didn't hold it for any appreciable length of time..
What consideration he gave to it, I don't know.
Q. So the same day you wrote him (judging by these two
letters you have put in evidence, without sleeping over it, he
just abruptly, or promptly, replied, refusing?
A. He replied that same day.
Q. Did his reply come back to you through the mail, or by
messenger?
A. I wouldn't know, because my chief clerk brings the mail
in.
Q. Did the same man .who delivered your letter, by any
chance, bring back his reply f
A. I wonldn 't know, because I didn't ask my chief clerk.
He handed the mail in to me.
·
Q. Is it standard operating procedure with the Pennsylvania Railroad that normally, when a high executive officer,
such as yourself, dictates a letter, that his initials, and those
of the secretary who takes it, are on the letter for identification Y
·
A. Generally speaking, I can't tell you. I don't think tl1ey
are, in my office.
Q. You don't have any identification as to who dictates a
letter!
·
A. I don't think so. There is a little blue slip on the top
telling who dictated it.
Q. Now, it has been testified to in the record in
page 91 } this proceeding, Mr. Newell, that a meeting was
held in Philadelphia on the 23rd day of December,
1952, which was participated in by Mr. Smith, Captain Garrison, and Mr. Chandler, and perhaps others, of the Virginia
Ferry Corporation in which it was stated at that meeting that
the Virginia Ferry Company had made a. definite decision that
it would not further make a boat available to the New York,
Philadelphia & Norfolk Ferry Company, and I ask you if you
were apprised of the results of that conference 7
A. I was.
Q. So you did know, before Christmas, or shortly before
Christmas, that a boat would not further be made available f
A. I knew that Mr. Junkin, I think, told Mr. Smith, the
operating vice-president, that he couldn't furnish a boat, but
also knew that !fr. Smith told me that he thought George
would give us a boat before we were through.
Q. Before I leave that, have you a copy of that operating
agreement with the Virginia ~.,erry Corporation, which I have
asked about Y
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A. I don't have one her~, no.
Q. It is in writing, is it not!
A. Yes, there is a written copy.
Q. And you don't have it available Y
A. No.
Q. Does your counsel have it available Y I would like to
call for it.
page 92 ~ A. I don't know.
Mr. Montague: I am calling for it. Do you have a copy,
Mr. Junkin?
Mr. Junkin: Yes, I do.
Mr. Montague:
· Q. In the meantime, Mr. Newell, in your capacity·as president of the Virginia Ferry, and as Vice-President of the Pennsylvania Railroad, and iu your capacity as president of the
Virginia Ferry, knowing ~hat a boat would not be available,
why you let lVIr. Lingenfelter take it on himself to try to get a
boat from .Virginia- Ferry, if you knew that the results of that
would be fruitless Y
A. I put it up to the operational vice-president of the Ferry,
Mr. E.W. Smith, to see what he could do to get a boat.
Q. You didn't intervene in thaU
A. No.
Q. Though you knew that the chance of getting it from Virginia Ferry Corporation .was zero Y
A. It depends on the time element. It was the middle of
D~cember that I told Mr. Smith to get busy to find a boat. It
was the 23rd day, I think, the meeting was held. I didn't hear ·
what happened until two or three days later.
Q. And Mr. Lingenfelter first communicated, so far as the
record goes, in mid-January, with the Virginia Ferry Corporation. Is that substantially correct 1
A. I don't know. I didn't know anything about such a communication.
page 93

~

lVIr. Montague: If your Honor please, we would
like to have some opportunity to look this contract
over. It is about twelve minutes to fiveThe Court: Have you completed your examination of this
witness except for this contract?
Mr. :Mears: I would like to finish the examination of Mr.
Junkin.
Mr. Montague: We will try.
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Note: Counsel for the Commonwealth then examined the
contract previously referred to.
Mr. Montague:
Q. Mr. Newell, with reference to a purported operating contract between the Virg·inia Ferry Corporation and l\fr.Junkin, at my request, there has been delivered to me by Mr.
Black, counsel for the Virginia },erry Corporation, a letter
addressed to George B. Junkin, dated October 24th, 1934, aml
I can't make out the signature of the gentleman who signed it,
and I ask you if you will examine the papei·, and state whether
or not it is your position that anything within that instrument
constitutes an operating contract t
·
All I want to ask you is-Is ·that the contract-the purported contract-that you claim you are working under f Is
that the operating contract, or some other instrument t
A. It sounds like it. I am not taking it word for word, but
I have been told by our counsel that it is an operating con·
tract.
page 94 ~ Q. This is, so far as you know, ·except for changes
in the amount of salary, the present operating contract!
A. Yes, sir.
Mr. Mears: The present salary is $40,000.00 a year.
The Court: In connection with that paper, I. understood
you to tell the Court a while ago that you looked your contract
over-This contract that Mr. Montague has now brought you
-and that satisfied. you that you couldn't force Mr. Junkin,
against his will, to do anything in the matter of letting the
New York, Philadelphia & Norfolk Railroad Ferry Company
have a boat?
A. That was. I didn't want to get to quibbling about
words. I think that is the original of the contract I looked at,
though it has been changed in respect to salary several times,
but I am not quibbling that it is the contract.
Mr. Montague: I am offering it, your Honor, as the paper
he identified. The legal construction we will come to at the
proper time, but I am asking the stenographer to mark it, and
mav we have the same stipulation1Yir. Mears: I have a copy of it.
Mr. Montague: I will put the copy in then, marked as Exhibit 114, if your Honor please?
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The Court: Admitted.
page 95} Mr. :Montague:
Q. Have any repairs, as of today, been authorized on the Elisha Lee ?
.A. Not since the Coast Guard inspection, no.
Q. Since the first day of March, has any effort been made,
through any recognized maritime broker, to acquire, by purchase, any suitable vessel for this ferry run, on or .. after
March 1st of this year?
.
A. Up until, I believe it was the first of May, I think, was
the last I checked into the thing, they told me that Mr. Sl!lith,
as general manager-Mr. Smith having left our company,
Mr. Schwab told me that he had been unsuccessful in getting
.
a boat.
Q. I said after the first of March-subsequent to the first of
March 1953, irrespective of l\ir. Schwab and Mr. -Smith, had
the Pennsylvania Railroad placed an order with any maritime
broker in America to get them an available boaU
A. The Ponnsylvania Railroad didn't.
Q. Did either of its associates or subsidiaries-I refer to
the New York, Philadelphia.& Norfolk Railroad Company and
the New York, Philadelphia & Norfolk Railroad Ferry Company-place such an order, subsequent to March 1st, with
any maritime broker t
A. The Railroad Company didn't. As to whether the
Ferry Company did or not, I cannot tell you. I asked Mr.
Schwab to keep active in trying to get a boat.
page 96 r Q. As president of the New York, Philadelphia
& Norfolk Railroad Ferry Company, don't you
have access to information as to whether or not this company
did, or did not? .
A. I can find out from Mr. Schwab or Mr. Smith.
Q. Do I understand that the Railroad Ferry Company
would enter into a contract for a new vessel, under any circumstances, without your being apprised of the fact?
A. No. We were talking about it yesterday. You didn't
say a new boat-you said any boat.
Q. vVould they purchase any boat without apprising you,
· in your capacity as president and one of the five directors, of
their action?
A. No. They would first tell us they had a boat, and we
would talk it over and make a decision. It would have to be
approved by the Board and the President, both. ·
Q. Has the Board of Directors, since the 1st of March, 1953,
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taken any affirmative action directed towards either the construction or the purchase of a vessel to operate the ferry
service between Cape Charles and Old Point Comfort and
Norfolk!
A. They have taken no action toward the construction of a
new boat, and no action to approve the purchase of any other
boat, but they have discussed it.
.
Q. You mean they discussed the matter, informally, at
Board meetings Y
A. That's right.
page 97 ~ Q. And no conclusion has been reached since the
:first of March, 1953, by the Board of Directors of
the New York, Philadelphia & Norfolk Railroad Ferry Company! .. :
A. A.bout the purchase of a new boat, you mean I
Q. Yes.
A. No, sir.
Q. About the purchase of any boatf
A. No, sir.
Q. You mean by 'No' that you haven't done itf
A. That's right.
Q. Will you state in the record whether or not The Pennsylvania Railroad Company, the New York, Philadelphia & Norf o1k Railroad Company, or the New York, Philadelphia &
Norfolk. Railroad Ferry Company, subsequent to the 1st day
of March, 1953, have solicited any extension of the charter of
the Elisha Lee with the Maritime Commission, or has communicated with the Maritime Commission, as to the availability of any other boat!
A. I can't tell you whether they have or not. I don't think
so, though. . ·
Q. Can you state whether, subsequent to the :first day of
March, 1953-whether or not the Pennsylvania Railroad, the
New York Philadelphia & Norfolk Railroad, or the New York,
Philadelphia & Norfo1k Railroad Ferry Company, have again
made any examination of the steamer, John A. Messick?
A. I don't know, sir. Can I qualify the last
·page 98 ~ statement? I know an inspection ~ras made, but I
.
don't know the dates.
.
Q. There is testjmony, to refresh your memory, of an in-·
spection made by Mr. Abbott sometime in January. Have
you information on anything later than thaU
A. I have no information. I knew there was an inspection.
I didn't know about the date. If you say it was January,
why-,-

N. Y., P. & N. R.R. Fercy v. Commonwealth, ex rel

277

J.P. Newell.
The Court: Is the boat still available-the John A. Messick
A. I don't know.
,

I

Mr. Montague:
Q. ·what day did the Board of Directors first determine to
file the initial petition for indefinite suspension of the ferry
service-I mean the Boards of Directors of the Pennsylvania
Railroad, the New York, Philadelphia & Norfolk Railroad,
and the New York Philadelphia & Norfolk Railroad Ferry
Company?
A. The Board of Directo:r;s of the Pennsylvania Railroad
didn't make any determination. It was never brought to their
knowledge-it wasn't presented to them, nor to the Board of
the New York, Philadelphia & Norfolk Railroad Company.
Q. What day and month did the Board of Directors of the
Ferry Company make a determination to instruct counsel to
file a proceeding in this Court for indefinite suspension of the
ferry service 1
A. The Board of Directors of the Ferry Company .took no
official board a~tion. It was done hy the officers of the
company, and it grew out of the development subsequent
to the Jan nary 30th meeting.
. page 99 } Q. Do I understand yon to state that, as president of the Ferry Company, without action by the
Board of Directors, and without consulting the Board, you instructed counsel to :file a petition in this· Court for indefinite
suspension of the ferry service?
A. I did.
Q. On your own responsibility?
A. You said with advice of counsel.
Q. On your own responsibility-he may have advised.
A. I did, for the Peru1syhrania. There were present two
other officers of the company.
Q. Whose responsibility was the petition filed on the 18th of
March, for the surrendering of the ferry franchise, which I
will paraphrase as 'the abandonment of the ferry franchise' T
A. It was filed after a conference of the majority of the
directors of the Ferry Company.
Q. An official Board meeting!
A. Not an official Board meeting. I will explain that unless
it is very technical, the Board confirms actions taken by the
officers.
Q. What day was your counsel authorized to file a petition
for the surrender of the ferry franchise?
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A. It was subsequent-I have to go back-it was February
23rd that our request for temporary suspension was not
granted. It was sometime in the ensuing month, I think. I
think it was in March that we decided on the franchise. It
might have been-it was during March-about the
page 100 ~ middle of March.
Q. To refresh your memory, the record shows
that in this proceeding on the 25th of February, 1953, The New
York, Philadelphia & Norfolk Railroad Ferry Company filed
its petition for a temporary suspension of ferry service, and
the record shows that exactly twenty-one days thereafter, on
the eighteenth day of March, 1953, they filed their petition to
abandon or surrender their ferry operation. ·w"ith those dates
in mind, I want to ask you when official action-official corporate action-was taken to authorize the institution of each
of those proceedings, if you know.
A. Neither one have been officially approved at a Board
Meeting, I think. May I refer to my minutes 1
Q. I have no objection. Of course, if you are going to read
from tlH~m, I want to see them.
A. He doesn't seem to have a copy of the minutes of that
March meeting.
Q. Mr. Newell, are the major operational policies of the
Ferry Company, and major decisions regarding the New York,
Philadelphia & Norfolk Railroad FerryNote : The minutes were then handed to the witness.
Mr. Ayres: If you are going to read from the minutes,
Mr. Newell, we would like to see them first.
page 101 ~

A. This is not a c~py of the minu!-:::.

Note: Mr. Montague and Mr. Ayres then ·examined the
-paper handed them by the witness.
Mr. Montague:
Q. Is this particular paper which you handed me, entitled
'New York Philadelphia & Norfolk Railroad Ferry Company
-Office of the Secretary' complete? Does that represent the
complete minutes, or is it an extract, or a ,portion, of the
:minutest
A. I think it is a copy of a portion. I can only tell you what
it says. The secretary is here, who can testify about it.

.
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Q. You don't know whether that is the complete minutes or
not?
A. I can't tell whether it is or not.
Q. Don't your minutes usually show who was present at the
meeting?
A. Yes.
Q. Don't they generally start by approving the minutes
of the preceding meeting 1
A. Yes.
Q. There is a lot that is not present in this paper.
A. I can't tell you whether that is all that was handled at
tbe meeting or not.
Q. vVe would like to call for the complete minutes, if yoµ
have them.
Mr. Montague: If your Honor please, we would like to offer
this as Commonwealth Exhibit No. 11,5. Excerpt from minutes.
The Court: Admitted.
page 102} Mr. Montague:
Q. You are familiar with the .:financial statement of the Pennsylvania Railroad Y
A. Yes, sir.
Q. There has been produced in evidence today a financial
statement that I took from last year's operation. Are you
familiar with that?
A. Yes.
Q. Are you familiar with the finances of the Virginia Ferry
Corporation Y
A. Yes, sir. To the extent that I get ·a report once a month,
that I review.
Mr. Montague: If your Honor please, we will, ·by stipulation, introduce the :financial report of the Virginia Ferry Corporation, by )Ir. Newell, as president, subject to Mr. Mears'
objection, as Commonwealth Exhibit No. 116.
The Court: Admitted.
Mr. Mears : We take an exception.
Mr. Montague:
Q. Have you identified that as being correct, Mr. NewelU
A. No, I haven't.
.
Q. ·wen, we are going to agree that it is correct. Mr. Black
says that it is.

280

Supreme _Court

o.r Appeals of Virginia

J. P. Newell.
page 103

~

Mr. Mears: We could have eliminated thRt
trouble.

Mr. Montague:
Q. Mr. Newell, can you state into the record, dollar-wise,
how much will have to be expended on the Elisha Lee, under
your bare-boat charter with the maritime commission, before
that vessel is returned to the Maritime Commission in Novem-.
ber of 1953Y
A. No, it is not-I don't Imow exactly how much, but I
think it is the usual contract, with wear and. tear. It allows
for wear and tear. The condition, less wear and tear-the
s.ame general type.
.
Q. Some of the work is not altogether the result of wear
and tear, is ·iU
A. I think quite a bit is. I don't know just how much.
Q. Has the Board of Directors authorized any work to be
initiated, as the work that must be done to meet the Government specifications.
A. Have IT
Q. Has your company-your Board of Directors Y
A. No. They have authorized no expense.
Q. Have youY
A. I have not authorized it.
That's all.
page 104 }

RE-DIRECT EXAMINATION.

By Mr. Mears:
Q. One question, Mr~ Newell. In the event that service were
resumed, would you reconuuend the expenditure of money in
repairing the Elisha- Lee Y
A. We couldn't resume service without the Elisha Lee..
. Q. Would you feel justified in recommending expenditure
on the Elisha Lee, in the condition it is in?
A. It would not be a good investment, and I couldn't properly recommend the expenditure of half a million on that boat
in the co.ndition it is in, no, sir.
We have no further questions.
The Court: I thought they testified the other day that it
would take $200,0QO.OO.
A. As I recall it, the :first information I got was December,
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and that is when they started talking about $200,000.00.
When the boat was finally inspected in the shipyard in March,
we figured somewhere around $500,000.00 or $525,000.00, and
they haven't got to all the inside yet. The picture might be
$400,000.00-they ~ight be able to cut off 10%, or they might
find 25 % more, but they are pretty certain of half- a million.

The Court: That's all. We will adjourn until tomorrow
morning, at ten o'clock.
page 105

~

Court convened at 10 o'clock A. M., May 26th,
1953, the same persons being present as hereto-

fore noted.
HUGH J. WARD,
a witness for the accused, being first duly sworn, testified as
follows:

DIRECT EXAl\HNATION.
By Mr. Mears:
Q. What is your name?
A. Hugh tT. Ward.
Q. w·here do you tesicle?
A. Philadelphia.
Q. By whom are you employed?
A. The Pennsylvania Railroad.
Q. Do you have a connection-Are you employed also by
the New York, Philadelphia & Norfolk Railroad Company, and
the New York, Philadelphia & Norfolk Railroad ·Ferry Company?
A. I am Deputy Comptroller, and I hold a similar position
with the New York, Philadelphia & Norfolk Railroad Ferry
Company, and am also a.n officer of the New York, Philadelphia & Norfolk Railroad Company.
·
Q. Is the New York, Philadelphia & Norfolk Railroad Company an operating companyf
A. The Railroad is a non-operating company.
Q. Is the New York, Philadelphia & Norfolk Railroad Ferry
Companv a separately operated company!
page 106 ~ A. It is a separately operated company. .All
statistics are kept separate, and books and records
are kept separate. It has its own operating revenue and expenses. It pays its own taxes. Whereas, the New York, Philadelphia -& Norfolk Railroad Company is a non-operating com-
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pany, and doesn't have a separate operating revenue or expenses, doesn't pay its own taxes. It is what we call a 'fixed
rental road'. It is leased to the Pennsylvania Railroad for
a 1011g period of years, at a fixed rental, and its operations are
included in the Pennsylvania.
Q. The New York, Philadelphia & Norfolk Railroad Ferry
Company is not operated by the Pennsylvania Railroad Company?
A. It is operated by its own officers-a separate and distinct operation from the Railroad Company-from the Pennsylvania and the New York, Philad~lphia & Norfolk Railroad.
Q. Tell his Honor how the operation is conducted ·v
A. They have their own operating revenues and expenses.
They pay their own ta.xes. For instanee, they have employees
-their own employees.
The Court: The Ferry Company f
A. Yes, sir. At the end of the year, I think they had ninetysome employees. ~hey liave their own pay rolls, and those
pay rolls have the names of their own employees, and the employees are paid by pay drafts of the Ferry Compage 107 ~ pany, and they also collect transportation tax on
passengers and freight that they carry, and those
taxes are .paid over to the Government by the New York, Philadelphia & Norfolk Railroad Ferry Company, on a Ferry Company voucher. They file railroad retirement taxes with tlie
Government. They have unemployment insurance taxes with
the United States Government, and file their own report with
the taxes. In addition to collecting amounts of money from
the United States Government for services rendered, the
amounts are paid direct to tho Ferry Company, a1icl not to the
Pennsylvania Railroad. The Ferry Company also pays
amounts of money to the other individuals and companies for
services rendered. It has its own tariff, showing fares and
charges for the Ferry Company. They also ],ave contracts.
They enter into contracts, one with the Maritime Commission,
and other individuals, signed by officers of the Ferry Com ..
pany.
The Court: Are those contracts underwritten by the Pennsylvania Railroad T
A. No, sir. Not that I know of.
The Court: In other words, a corporation with $2,500.00 of
capital stock issued is able to make any contracts involving
any amount of money and any amount of risk, without having
.
the Pennsylvania Railroad sponsor them?
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A. I didn't say that. The contract I am referring to is the
contract for the lease of the boat-the Elisha Lee,
page 108} which is a rental of $6,000.00 a year, and they have
contracts with certain concessionaires on the boat
for operating certain facilities. I would like to say that, ns
far as the accounting for the Ferry Company is concerned, it
is done by tl1e Accounting Department of the Pennsylvania
Railroad, but it is billed against the Ferry Company. The
employees that do the work keep a record of the time they
spend on ferry statements, and it is billed against the Ferry
Company.
The Court: The Pennsylvania Railroad, by .Pennsylvania
Railroad check, pays tbe employees 1
A. Yes, sir.
The Court: And the Pennsylvania Railroad does actually
pay the employees of the Nip and N Ferry Company 7
A. No, sir. The employees of tbe Nip and N Ferry Company are their own, and not ours.
The Court: You said that, but aren't they paid by Pennsylvania Railroad checks 7
A. N 0 1 sir. Not the employees of the Ferry Company.
The Court: I thought that Captain Williams testified that
he was paid by Pennsylvania Railroad checks.
A. The pay drafts are Nip and N Ferry pay drafts. The
employees in the Accounting Department of the Pennsylvania
mav work three or four hours a week on the Ferry
page 109 ~ work, and tlmt is billed against the Ferry Company once a month. In the year 1952, the total
cost that we billed for work clone for the Ferry Company by
our Accounting Department was $5,400.00, and, incidentally,
I t~ink the way this is billed, all of our clerks have government
returns, and whatever clerk works on the Ferry Company
work, the record shows his hours, and that amount is billed
to the Ferry Company. That $5,400.00, to give you some idea
of the economics in the situation, is not equivalent to the salary
of two clerks of the lowest rating, for a full year. Two of our
lowest rated clerks would get about $5,800.00 a year.
The Court: Let me see if I understand you-I am not an
accountant. Do I understand you to mean by your testimony
that the Pennsylvania Railroad is handling-, as a matter of
fact, the affairs of tl1e Ferry Company, but so far as the bookkeeping is concerned, if 'A' is an employee of the Pennsylvania Railroad, and spends two hours a day on the Ferry
work, then two hours of the day is charged to the Ferry Company?
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.A. That1s right.

·
The Court: As a matter of fact, did yon contract with the
Government to carry mail on this ferry 7
A. No. The mail is carried by the Pennsylvania Railroad,
and there is a division allowed to the ferry. There
page 110 ~ is one contract that they have with the pursers on
the boat for handling mail, I believe, to award additional compensation for handling mail, but it is not with the
Government.

:Mr. Mears:
Q. The revenue is separated, and expenses charged back to
the Ferry Company. Is that rightf
.
A. That is correct.
Q. And any credit to the Railroad is credited to tlle railroad, under that operation Y
A. Yes, sir.
Q. And it is a separate and distinct operation from tlle
Pennsylvania Railroad 1
A. That is correct, yes, sir.

That's all.

I

i ;

CROSS EXAMINATION.

By Mr. Ayres: .
Q. What did I understand yon to say your position is f
A. Deputy Comptroller.
.
Q. For which company 1
A. For the Pennsylvania Railroad, and also the Ferry Company.
. Q. You occupv the identical position with both companies T
A. That's right.
Q. In your position as Deputy Comptroller, do
page 111 ~ you have any duties, or any responsibilities, in the
.
formation of the policies of the Pennsylvania
Railroad and the New York, Philadelphia & Norfolk Railroad
Ferry Company f
A. No, sir.
Q. Your duties are concerned solely with seeing that the
books are kept properly Y
.A. Yes, sir.
Q. And when you say that they are separate and distinct
entities, you are speaking from an accounting angle, are yon
not?
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A. That's rig·ht. · Yes, sir.
Q. And you keep them that way because you have been instructed by those higher in authority to you, that they want
them kept in thnt way?
A. I wouldn't say that exactly. They are kept that way because when the Ferry Company was started in 1934 or 1935,
it was a separately operated project. We have a number of
projects that are separately operated companies, and we keep
the records of those companies separate from the Pennsylvania Railroad operation.
Q. My question was that you set up the books and accounting as separate entities, because of the fact that those are
your instructions. Is· that correct f
A. I wouldn't do it of my own accord.
Q. If vou had been instructed to consolidate the
page 112 ~ bookkeeping of the two companies, you would have
done that?
A. I think the entire operation would have been different.
If we were to keep them tog·ether, the company, itself, wouldn't
have been operated separately. You ran 't consolidate the accounts, and l1avc two companies. If yon want two companies,
you keep· the accounts separate.
Tl1e Court: May I interpolate 1 If the entire stock of $2,500.00 belongs to tl1e Pennsylvania Railroad Company, what
is the idea in keeping a separately operated company?
A. The stock, your Honor, is owned by the Nip and N Railroad Company, which .we, of course, own.
•·
The Court: It comes back to the Pennsylvania Railroadit is just Tweedle-dnm and Tweedle-dee-Is it for the sole
purpose of confusing- the Court?
A. No. It is a fact.
The Court: It looked like a lot of c•onfusion. Go ahead.
l\fr. Ayres: I believe I asked you last that if you had been
instructed to consolidate the bookkeeping of these two companies, you would have done itf
A. If I was instructed to, yes, but as I say;I don't know how
we would do it, unless we changed the whole picture.
Q. If the picture had bee11 changed, and you were instructed
to keep the accounts of the two companies as one-In other
words, all charges made to one account, and all
page 113 ~ credits credited to one account, you would have
done iU
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A. If you merge it with th(~ Pennsylvania Railroad operations, yes, sir.
Q. So it was purely a matter of determination of policy by
those who were directing the policy of the Pennsylvania Railroad, which in turn owned this entire operation, whether they
wanted to continue it as a separate entity, or merge them?
A. I would say that is right, yes.
Q. And you keep the books tl1e way they tell you to keep
them?
A. Yes. As I say, we have a number that we keep separate.
Q. And a number that you keep tog~thert
A. Tl!e Pennsylvania Railroad is made up of quite a few
compames.
Q. And they consolidate thoir bookkeeping?
A. Thcv are operated as one, yes.
Q. vVho are you paid by?
A. The Pennsylvania Railroad. No part of the officers'
salaries is billed against the :E,erry Company.
Q. And tl1e work you do for the Ferry Company is not billed
against the Ferry Company at all?
A. That's correct.
Q. Your company also does the accounting for the Virginia
Ferry Corporation, does it not 7
A. That is correct.
Q. And you l1ave charge of that?
page 114 ~ A. I would have charge of it as an officer of the
Virginia Ferry.
Q. W41at is your position with theP1?
A. Deputy Comptroller.
Q. You are deputy comptroller of all three companies?
A. Yes, sir.
Q. Your books, I assume, reflect the amount of subsidation
that the Pennsylvania Railroad has made to the New York,
Philadelphia & Norfolk Railroad Ferry Company?
A. Yes, sir.
That's all.
RE-DIRECT EXAMINATION.
By Mr. Mears:
Q. Are separate books kept merely as a bookkeeping procedure, or because the New York, Philadelphia & Norfolk Railroad Ferry Company is a separate entity?
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Mr. Ayres: We object. I think that has been gone into
thoroughly.
The Court: Objection sustained.
Mr. Mears: vVe except to the Court's ruling.
That's all, Mr. Ward.
GEORGE J. JUNKIN,
a witness for the accused, being first duly sworn, testified as

follows:

·
DIRECT EXAMINATION.

By Mr. Mears:
·
Q. Mr. Junkin, state your name and residence,
page 115 } please?
A. George B. Junkin. Re~idence, Bryn Mawr,
Pennsylvania.
Q. What is your occupation?
A. I am president of the ·wnson Line, Inc., and Vice-president in Charge of Operation, of the Virginia Ferry Corporation.
Q. How long· have you been connected with the Virginia
Ferry Corporation 1
A. Since 1933.
Q. In what capacity at that time-during that time?
A. Vice-president in charge of operation.
Q. Mr. Junkin, tell bis Honor something· about the beginning of the Virginia Ferry Company-the ownership at the
beginning, etc.
A. At the inception of the Virginia Ferry Corporation, the
stock was owned 50 % by the American Contract and Trust
Company, vlhich is a wholly owned subsidiary of the Pennsylvania Railroad; 25% hy the Delaware-New Jersey Ferry Company, of which I was president-that company has been dissolved-and the other 25% was owned by the Chesapeake
Ferry, owned by-which was owned by Rogers & Read of Norfolk. Later, I bought their 25% interest-that is, the Delaware & New Jersey Ferry Company bought the 25% interest.
That was about 1937, and since 1937, the Virg·inia Ferry Corporation stock is owned 50% by the American Contract &
Trust Company, and 50% by the Delaware & New Jersey
Ferry Company.
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page 116

~

Q. And _who are the officers of the Virginia
Ferry Corporation?
A. I can name the principal officers. There are a lot of subofficers that I can't name. The president is Mr. James P.
Newell, who testified yesterday. Mr. David Bevan is financial
vice-president of the Pennsylvania Railroad, and be is vicepresident. I am vice-president in charge of operation. The
secretary is P. D. Fox-I mean the treasurer. The secretary
is J. Tawney Wilcox. There are assistant secretaries, assistant treasurers, auditors, comptrollers, and deputy comptrollers that I can't name.
Q. Mr. Junkin, who conducts the physical operation of the
Virginia Ferry Company, and under what authority f
.A. I have, since its inception. And since it started to operate, the control and management of operation has been in the
Delaware & New Jersey Ferry Corporation.
Q. And it is at the present time?
A. No. Not at the p~·esent time. The Delaware & New
Jersey Ferry Company dissolved as of March 31st of this
year, and the contract was taken ove,r by the Wilson Line, Inc.,
which owned 82% of the Delaware &- New Jersey Ferry C.ompany.
Q. What is vour management ~on tract?
Mr. Montague: I object. It is in evidence.
The Court: I thougI1t you had a stipulation. You admitted
it then as being identified.
page 117} Mr. Mears: Under that contract, what compensation is received by the management?
A. The management contract first started out at $8,000.00 a
year, and has now worked up to $40,000.00 a year.
Q. And your management contract is now $40,000.00 a year?
A. That is correct.
Q. Mr. Junkin, why aren't the duties of the management
stated in that contract?
Mr. Ayres: We object. Tl1ey said that this was a management contract.
·
The Court: I understand they said it was.
Mr. Ayres: They stated that it was the management contract. Now they are trying to add to, or take something from
it. I don't know which.
Mr. Mears: May I have tl1e contract, Mrs. Read Y
Mr. Junkin: Only the compensation was changed.
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of operation?
A. Yes. Operation and maintenance.
Mr. Mears:
Q. Mr. elunJdn, I wish you would trace the ope1·ation from
the beginning of the feny operation, in connection with boats,
etc., from the beginning of your operation at Little Creek.
page 118

~

The Court : In view of the fact that there is a
severance of the Virginia Ferry Corporation, and
it is not now before the Court, is it necessary to go through
that? You may want to introduce evidence on the failure to
honor the request of the New York,· Philadelphia & Norfolk
Railroad Ferry Company· for the Accomack, or some other
boat, but so far as the history of the Virginia Ferry Corporation, it seems irrelevant to me.
Mr. Junkin: You have heard that quite often, haven't you?
The Court-: Yes.
Mr. Mears: What do you do, under the management contract?
Mr. Montague: I think, if your Honor please, that the contract speaks for itself. It is in writing, and cannot be added
to or deleted from.
The Court: That is wlmt I understood. I haven't read it,
but you agreed that it was a manag·ernent contract, except that
it has been changed from a compensation of $8,000.00 to $40,000.00 a year, which is the compensation for the management.
It is not necessary to undertake to define it.
.Mr. Mears:
Q. This is the contract defining the duties of the management?
I
I

Mr. Montague: I object.
The Court: Objection sustained. It is what is
commonly called managerial activity.
Mr. Mears: We except.

page 119

~

Q. Have you from time to time leased vessels of the Virginia Ferry when you could spare them 1
A. ,ve call it charter. Yes, we have.
Q. When did you begin chartering some of these vesselshow earlyf
A. I can't give you tl1e exact dates, but whenever the Nip
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and N Ferry, as we call it, needed a boat, due to short-time
repairs of their vessel, we would charter them one of our
boats, and then, during the war, when the Nip and N Ferry
Company-the Government seized the Virginia Lee-and gas
rationing· was on, and our business fell off considerablywhen the Gover1,1ment seized the Virginia Lee, we chartered
them for-I think it was over a year-the steamer Delmarva.
But that was due-we had no use for it, due to gas rationing,
and the public wasn't traveling, and then, from time to time,
whenever their boat would go in for inspection, we would fit
up the time so it would hit us in a slack time, and then let them
have a boat for maybe three days, sometimes for as much as
ten.
Q. Mr. Junkin, did you also lease that boat, during gas
rationing, to the Chesapeake & Ohio Railroad, to use for a
ferry operation 7
A. When their vessel was going to the yard for
page 120 ~ inspection and repairs, they would charter the
boat for a week or ten days.
Q. Diel you charge the same rate to the Chesapeake & Ohio
that you did to the.Nip and N Ferry?
A. We did.
Q. This has been going on for sometime, whenever you could
spare a boat Y
A. Yes.
Q. Do you know when the Maryland was sold for scrap by
the Nip & N Ferry Company'f
A. I do not.
Q. Mr. Junkin, what is your present schedule at Little
Creek?
A. I have one in my pocket. I can introduce that. Do you
want me to read it Y
Q. Yes.
l
:

I

The Court: For the convenience ofMr. Mears:
Q. You can just say what it is.
A. Do you want the number of trips T

Mr. Montague: ·I think tliat is already in evidence, but I
have no objection to its being filed again. I think that Captain ChandlerThe Court: Have you introduced Captain Chandler's evidence?
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Mr. Montague: It comes under the stipulation of the old
record.
page 121 } Mr. Mears!
Q. Go ahead.
A. This schedule went into effect on December 15th, 1952,
and it calls for twenty-four sailing·s from each side of the bay
in each twenty-four hours, and it also says that there will be
nine additional daily round trips if traffic demands.
Q. Mr. Junkin, who owns the terminal at Little Creek?
A. I don't know whether it is the Nip and N Railroad or the
Pennsylvania Railroad.
Q. You lease those?
A. vVe lease .those, yes.
Q. WI1at rental do you pay!
A. The lease, or the rental-it is combined in the Cape
Charles terminal and the Little Creek and Cape Charles
Terminals are combined into one lease, for which we pay $70,000.00 a year for the two terminals.
The Court: You are not still paying that, are you t
A. Yes, sir.

The Court: You are not using the Cape Charles terminal,
are you?
A. Not since you ordered us to desist, we haven't.
The Court: You are not quite right on that, are you Y You
have done it until a couple of months ago.
A. Yes. We ran in there every Monday morning, and left
there at three in the morning.
The Court : ·what I am getting ait is this--Ii'
pag·e 122 ~ you are not using it, why do you pay for it Y
A. Stand-by property. Protection·. If catastrophe or hurricane hits. Suppose our Kiptopeke terminal
would go out, then we would use the Cape Charles terminal.
·The Court: That's all.
Mr. Mears:
Q. ·what is the term of that lease?
A. The present lease was signed in 1949, and runs until
1970.

Q. Mr. Junkin, what arrangement do you have in connection
with keeping books of the Virginia Ferry Corporation.
A. The Pennsylvania Railroad keep our books of' account.
They pay all our bills, pay all our pay-rolls, pay everything,i
They do all our bookkeeping. That was because when we
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started, we had no set-up at all, and haven't today, to do our
own· bookkeeping, and we are charged by the Pennsylvania
Railroad on an hourlv basis of the clerks and the various
people that work on our books. The bills run-just off-hand,
. I would say they vary from $1,500.00 a month to maybe $1800.00. Somewhere in there. It depends upon tlie amount of
time the various departments. spend-the treasury department and the auditing department.
Q.. Mr. Junkin, I think your present operation and present
schedule, which became effective December 15th, was the rea~~I?- for refusing to supply a boat-charter a boat
page ·123 F-fo the Nip and N Ferry Company, when they
requested a boat on March 1st-when they requested the need of it about March lstf
A. ·vve couldn't possibly release a boat.
Q. Were there several conferences and several exchanges
of letters with you in connection with chartering a boat to
operate their service Y
A. There were.
Q. Was it refused by you f
A. It was.
Q. Why?
A. Because, having my duty to the Virg·inia Ferry Corporation, and having no duty to tbe Nip nnd N Ferry Comp~ny or
the Nip and N Railroad Company, I couldn't see our service
slashed and cut. It would have set us back four or five vears
to have released a boat to either the Nip and N Ferry
the
Nip and N Railroad, and knowing the situation in regard to
the Elisha Lee, which was common Imowledg·e, I knew if they
ever g·ot one of our boats, we would never have gotten it back,
and knowing that, and because of the gr<?at amount of traffic we
are handling, which is increasing now-we are nmning 5o/c,
gross ahead of a year ago.-

or

The Court: Despite the protestations of you people a few
months ago when these letters were written that the traffic
down this peninsula was decreasing!
A. No.
.
The Court: You didn't join with them in thnt
page 124 } protest?
A. No, I never did.
Mr. Mears:
Q. Was the refusal to charter a boat the result of any connivance or arrangement with the Railroad Company i

-
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A. I had none.

No arrangement of any kind.
Q. In other words, your decision was made because you had
to lmve the boat in your own operation Y
·
A. My decision was made for the protection, solely, of the
Virginia Ferry Corporation, of which my companies owned
.50% of the stock, and if I had dissipated the assets of the
Virginia Ferry Corporation, they would have been subject to
suit by the Delaware & New Jersey, or either of the stockholders.
Q. Mr. Junkin, do you recall a meeting on the 30th of J anuary, in Philadelphia, in connection with an effort to charter
this boat from you?
A .. I do.
Q. Who was at the _meeting?
A. Mr. Newell, Mr. Carpy, Mr. Cousins and myself.
Q. Did you say at that time that you ·couldn't charter the
hoat, and give your reasons for it ·r
A. I did.
Q. Were you requestedMr. Montague: You are leading the witness.
Mr. Mears:

Q. Vl as any request made to you, on or about
the 25th or 26th of February again, in connection
with chartering one of your steamers 7
A. It was.
Q. How was that request made?
A. By letter from Mr. Newell.
Q. Vl ere you in the court room yesterday?
A. Yes, sir.
Q. Did you hear Mr. Newell testifyi .
A. Yes.
Q.. Heard him read the letter Y
A. Yes.
Q. And also beard him read your reply?
A. Yes.·
Q. Was the reply which heTead, your reply to him?
A. It was, and I would 1ike to tell the Court how that reply
was drawn up.
page 125

~

The Court: Do you mean tl1e conditions under which it
was drawn. up?
A. Yes. Mr. Newell's request to me was delivered by·hand
that morning.
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The Court: By messenger?
A. Yes. I immediately callc~d my counsel, Mr. Black, in
Norfolk, and read the letter to him over the phone.
The Court: Don't try to tell the conversation
page 126 ~ you had with :Mr. Black.
A. I said I have to answer this letter, and be_
said, let me think about it for a while. He called back, and
dictated a letter to my secretary, which was the letter sent
to Mr. Newell, and warned me that if I dissipated any of the
assets of the Virginia Ferry Corporation, I would be subject
to suit by stockholders. So that letter, in fact, was prepared
by my counsel.
l\fr. Mears:
Q. Did you have any boat that you could possibly have permitted them to have at that time f
A. We didn't.
Q. Were you, Mr. Junkin, right at that time, leaving daily
some cars on the dock T
A. Quite a few every day. I haven't the exact figures.
Q. The records are in the court room showing from January
throug·h the middle of May, whafyou were leaving while opera ting all five of your boa ts ?
A. They are.
Q. Mr. Junkin, are you familiar with the steamer, John
Messick-the John A. Messick¥
A. No.
Q. Do you know anything about it?

Mr. Montague: He said no.
·page 127 ~ Mr. Mears:
.
·
Q.· Haye you had an opportunity-Do you know
whether or not that boat is on the market-has been on the
market for several vears?
A. It has been. ..
Q. vVas it submitted to your company in the last sev:eral
years?
A. It was.
Q. How long ago was it?
A. Oh, two or three years ago.
Q. Why didn't you lease it Y
Mr. Ayres: We object to that.
The Court: Objection sustained.
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}fr. l\Iears: "\Ve except.

Q. Mr. Junkin, did vou consider that boat a suitable boat
for your service t
..
Mr. Montague: This witness has testified, if I understood
correctly, that he knew nothing about the boat, John A. Messick, so obviously a question as to its suitability could not
be answered by this iritness.
The Court: This witness has so stated. If you can qualify
him as being able to go into the condition of the boat, all right.
Mr. Mears:

,

Q. Mr. Junkin, did you have any examination
page 128 } or report made to you, in connection with that
boati
A. She was submitted by brokers-ship brokers-we get
those every day,-or at least once a week-vessels of all types.
The brokers circularize the trade, and it was just in our file
is all I know.
The Court: It is not pertinent to say whether he wanted it
for his company, or not. If he testifies to the condition, all
right.
Mr. Mears:
Q. Mr. Junkin: a boat generally similar for your company,
would be a suitable boat for the operation of the New York,
Philadelphia & Norfolk Railroad Ferry Company, would it
notf
A. Yes, it would.
Q. Your requirements are more or less about the same t
A. They are.
Q. From the specification of this vessel which you saw-I
would just like to get this in the record, if your Honor doesn't
mindThe Court: If he knows anything about the condition, of
his own knowledge, not what someone wrote him.
Mr. Mears: Your Honor, if he has a reportThe Court: Let him submit the report, then.
Mr. Mears: "\Ve except to your Honor's ruling.
page 1.29

~

Q. Mr. Junkin, do you know why the matter
of furnishing a boat was not submitted to the Directors of the Ferry Company f
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A. Yes, I do.
Q. WhyY
A. Because nothing would '.have happened. It would have
been a tie vote in the directorship, and no action would have
been taken.
Q. Just explain what you mean by that.
A. Well, Four directors of the Virginia Ferry Corporation
are nominees of the Pennsylvania Railroad. Four directors
are nominees of the Delaware and New Jersey Ferry Company, and I don't know how the Railroad Directors would have
voted, but I can assure you that the directors of the Delaware
and New Jersey Ferry Company would have voted against.
The Court: I want to ask this question. The Board of
Directors are n(?nentitics, aren't they t
A. To all intents and purposes. Last year, we had one
board meeting in June, after the annual meeting, which was
an organization meeting, and we wi11 probably meet again
this Jun~.
The Court: You have your meetings on paper, that's
alU
A. We actually meet and get a $20.00 fee.
The Court: That is the purpose of the meeting then. If a
real point is brought up, you are going to dictate it.
A. For all intents and purposes, you are right.
Mr. :Mears:
Q. As between you and Mr. Newell, who Ims the
page 130 } say as to what slrnll be done in connection with
the Virginia Ferry Corporation Y

Mr. Montague: We object. That is a legal conclusion.
Mr. Mears : It is factual.
The Court-: I think he has already answered that. Maybe
the Court is a little more literal than yon gentlemen. He said
that, to all intents and purposes, what he said went.
Mr. Mears: Your Honor doesn't mind l1is answering that
question!
The Court: Read the question, please.
Note: The question was read by the stenographer.
Mr. Montague: That is what we are objecting to.
The Court: Objection sustaiD:ed. I might ask some qncs-
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tions in a minute about Mr. Newell, and his position with the
company.
Mr. Mears: That's all. You g·entlemen can take the witness.
CROSS EXAMINATION.

By Mr. Montague:
Q. Mr. Junkin, are you an officer, or a director, or a stockholder in the Pennsylvania Railroad, or in any of its affiliates,
associates, or subsidiary organizations T
A. lam.
Q. Will you name which f
A. I am a director of the Pennsylvania and Atlantic Railroad Companies, and I am also a· stockholder in the Pennsylvania Railroad, having· inherited some stock
page 131 ~ twenty-fiv-e years ago, which I still bold.
Q. Is that the limit of your connection with the
Pennsylvania Railroad, and the other companies¥
A. It is.
Q. Are you related by blood or marriage to Mr. Newell, who
testified v-esterdav t
·
A. Not that I know of.
Q. Are you related by blood or marriage to any of the high
officials of the Pennsylvania Raih'oad, or any associated company?
A. I am not.
Q. It has been testified, :Mr. Junkin, that on the 23rd day of
December, in Philadelphia, a decision was reached by certain
representatives of the Virginia Ferry Corporation, not to
make a boat available to the New York, Philadelphia &. Norfolk Railroad Ferry Company. Did you participate in that
confere nee?
A. I did.
Q. Was i.fr. Newell ndvisecl of that decision on or about that
time, or approximately that time 1
A. Within a day.
Q. So by Christmas, Mr. Newell, as president of the Nip and
N Ferry Company, and as president of the Virginia },erry
Corporation, had the. information that no boat would be made
available?
A. He did.
page rn2 ~ Q. Now, what was the next fir~ proposal, or
request, that n boat be furnished, subsequent to
Christmas of 1952 ¥ ,,11rn t was the next date that a request
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was made of your company for consideration or reconsideration?
A. I believe, although I never saw the letter, that Mr.
Lingenfelter delivered to Mr. Chandler.
Q. You didn't see that¥
A. I didn't., but Mr. Chandler told me that :M:r. Lingenfelter
had delivered a request by hand.
Q. If you don't know, I won't go into that.
A. No, I do not.
Q. You made a statement on direct examination, if I understood correctly, that one of the reasons that prompted the refusal-the decision of the Virginia Ferry Corporation not to
make available a vessel was that the situation of the Elisha
Lee was common knowledge, and that you knew you would
never g·ct your boat back, if you let them have it. Is that substantially what you said?
A. Yes. And it is correct now, as to what I felt ..
Q. Will you be good enough to explain the situation of the
Elisha Lee that was common know ledge t
A. It ,vas common knowledge that she had to be returned to
the Government in November, 1953-I mean that is common
knowledge. It was common knowledge that in, I
page 133 ~ believe, last November, in a storm, she bad hurt
herself. It was common knowledge that her inspection was up on February 28th, 1953. It was common
knowledge- that it would take a considerable sum of money to
put her in condition to be certificated.
Q. Now that was all common knowledge that you knew prior
to Christmas of 19521
A. Yes.
Q. _Now isn't it a fact, as an experienced ferry operator~
that ferry boats, like other equipment, must be maintained and
kept in repair, in order to perform a run across the Chesapeake Bay¥
A. Yes, sir.
Q. Isn't it a fact that, in order to engage successfully in a
ferry operation, you must anticipate that deterioriation will
take place in one's vessels?
A. I don't know about anticipating, but we on our line-I
can't testify as-to the Nip and N Ferry, but the Virginia Ferry
has regular routine inspection, and routine things to do, and I
suppose that anticipate is the word.
Q. And the yessels do have to be maintained and kept up,
don't they?
A. The Government requires that.
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Q. And isn't it a further fact that to successfully engage in
a ferry operation that due diligence requires that some substitute vessel be available to take over the run, in
pag·e 134 ~ the event the vessel performing the run has to undergo repairs and maintenance.
A. Not necessarily. Let me illustrate.. Several times, the
Elisha Lee has been out of service. '"\Ve had no boat available
for them, and they sent their passengers, mail, etc. by bus
ove·r our route, sometimes for as long as a week or ten days~
They had no substitute, they couldn't get a vessel from us, and
buses were substituted.
·
Q. I will put the question like this. As an experienced
ferry operator, will you state in the record whether or not
ordinary care requires a ferry operator to anticipate that his
vessel is apt to be tied up for eighty odd days, and that he
should make provision for anot11er vessel?
.A. That depends on the individual operator.
Q. I will try to ask another queRtion. · As an experienced
ferry operator, if you were the dominant force in a company
subsidized by another company having assets of more than two
million dollars, will you state. in the record whether or not,
with its :financial resources, you could obtain a ferry vesseH
A. I couldn't sav.
Q. As an experienced ferry opera.tor, do you know, or not
know, whether or not any ferry vessel required to perform any
conceivable ferry operation across the Ohesal?e~ke Bay could
not be constructed at a cost of about three m1lhon.
A. All I can tell you is that to duplicate one of
page 135 } ours-take the Pocahontas-it would take three
million to replace her with a new vessel.
Q. To construct it?
A. Yes. To replace her with a new boat.
Q. That happens to be the queen of your entire fleet, does
it not?
.A. Yes, sir.
·
Q. And isn't it a fact that, with ample :financial resources,
there are vessels that can be had by purchase that are already
constructed?
A. None tllat I know of.
Q. As an expert operator, while you may not know the
vessel by name, isn't it fair to sfly that somewhere in the
known world a vessel can be had, if yon have sufficient financing· to purchase it?
A. I know of none at this moment, regardless of the. financial ability. A vessel would have to be constructed.
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Q. Do yon consider it a proper operation of a ferry company
to sell two vessels that it owns outright, and to retain one
vessel which is more than :fifty years of ag·e, and under a
limited charter agreemenU Do yon consider that conducive
to rendering proper ferry sei-vice !
A. I don't follow that question.
Q. I asked the witness if, aA an experianced ferry operator,.
whether it was conducive to the public interests.
page 136 ~ for a company that a few years ago had three
.
ferry boats, to dispose of two of them and retain
one vessel, which was then over fifty years of age, and under
limited charter. If that was proper operation that you would
approve of.
A. Wel:t, I don't know. I have no knowledg;e under what
circumstanees these ves~els were sold. I know nothing of their
condition, and can't answer the question.
The Court: You have two boat~ that you pu.rchased within
the last few years, and converted into ferry vessels, so it isn't
absolutely necessary, is it, to have a boat built. from start to
finish to serve your needs!
A. The Virginia Ferry is in need of a vessel badly r.ip;ht
now. We have searched every market we know of, and cannot
find a suitable vessel. The only recourse to get a vessel now
will be to build one.
The Court: I asked if you didn't buy two boats recently!
A. Yes, sir. We have the Northampton and the Accomack.
The Northampton was an LST that we converted.

Mr. Montagne:
Q. Did I understand you correctly tlrnt in addition to the
Pennsylvania Railroad's owning 50% of the stock ownership
of the Ferry Company-is that correct 1
A. Of the Virginia Ferryf
page 137 } Q. Yes, sir. ·
A. The title is in American Contract -- Trust
Company.
Q. 'Which is a wholly owned subsidiary of the Pennsylvania
Railroad Company!
A. Yes, sir.
Q. And that in addition to that, they orcupy 50% of th~
seats on your Board of Direc·tors?
A. Correct.
Q. And is it a fact' tliat the president and one of the vicepresidents, the secretary, ·and the treasurer of the Virginia

~
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Ferry Corporation, are also officers of the Pennsylvania Railroad?
A. That is correct.
Q. And I believe you testified that the terminals both at
Little Creek and Cape Charles and at Kiptopeke are rented
by the Virginia Ferry Corporation, and are all owned by the
Pennsylvania Railroad Company?
A. I didn't. I testified that the terminals. at Little Creek
and Cape Charles are. Kiptopeke is wholly owned by the
Virginia Ferry Corporation.
Q. And I understood you to testify that-the bookkeeping and
t.he payment of your accounts and your payrolls were all
handled by the Pemrnylvania Railroad?
A. That is correct.
Q. Do I understand that the Pennsylvania Railpage 188 ~ road holds a mortgag·e on your vessels?
A. That is-The Manor Real Estate & Trust
Company bolds it. That is a wholly owned subsidiary of the
Pennsylvania Railroad Company. They have a subordinated
mortgage in the amount of $1,000,000.00.
Q. It was more, and has been redneed to a million? ·
A. It bas not been reduced. It stands at that. It starts
to amortize in 1956
Q. Who holds the lien-the mortgage-on your Kiptopeke
terminal?
A. It is under a general mortg·age-all of the property of
the Virginia Ferry Corporation-the fhTe vessels, the terminal
at Kiptopeke and the roadway at Kiptopeke-are all under
the mortgage-the general mortgage-held by Metropolitan
Life Insurance Company, which has been reduced by $50,000.00 a year by amortization, and now stands in the amount
of $1,550,000.00.
Q. l\fr. Junkin, you knew of the order of this Court on the
25th day of February-Is that when :Mr. Newell phoned you?
A. Yes. He phoned me and told me about the order to conthrne to run. I never smY that order.
Q. And you were then apprised of the letter which be was
going to write you, before it. was received by you, were you
noU You were apprised that l\fr. Newell was writing you a
further request for a vessel?
page 139 ~ .l\.. I don't remember that. I remember having
the conference on J mi.uarv 30th.
Q. Did you hear lVIr. Newell testify yesterday that he
phoned yon before sending over the letter 1
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A. Oh, yes, the day before. He said he was having a letter
delivered by messenger, which I received.
Q. Now, after your reply was given-your reply in the
negative-was given to irr. Newell, did he threaten to resign?
A. Not that I know of.
Q. To resig·n as president of the Virginia Ferry Corporation 1
A. Not that I know of.
Q. Did he, so far as you know, ever write an order, as president of the Virginia Ferry Corporation, that the vessel Accomack, or any other vessel, be made available 1
A. He never did.
Q. Did he convene a meeting of the Board of Directors, or
issue a call for a meeting of the Board of the Virginia Ferry?
A. He did not.
Q. Now, Mr. Junkin, according to the evidence, the violation
of the Court's order occurred first on March 1st, 1953, and I
ask you what further orders, or requests, have you had from
Mr. Newell, or any of his official representatives, on behalf of
the Ferry Company, to make a boat available either on, or
subsequent to, March 1st, 1953?
page 140 ~ A. I have had no requests.
Q. The Virginia Ferry Corporation is a profitable operation, it it noU
·
A. It is.
·Q. That's all-No, one further queE:tion. It is in evidence
that the vessel now known ns the Accomack, was formerly the
Virginia Lee. Is that correct f
A. That is correct.
·Q. And is it a fact that your company converted that ship
for your use¥
A. Yes.
Q. And is it a fact that that vessel had formerly been operated by the New York, Philadelphia & Norfolk Railroad Ferry
Company, o~ the route between Cape Charles, Old Point &
Norfolk.
A.. They built her, and operated ller, until the war, when the
Gv,1 ernment took her.
Q. And after the Government was through with her, do you
know why the Ferry Company didn't seek to re-acquire l1er?
A. I do not know.
Q. But you did acquire her for the Virginia Ferry Corporation¥
·
A. I bought her from a company called ,vms Line, Inc.,
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who bought her at auction down in South America after the
war, when tlie Government disposed of her.
page 141 } Q. Just one thing further. I asked about the
Railroad Ferry Company or Mr. Newell's making
any further demand or request on or subsequent to March 1st,
1953. I would like to ask the same question as to whether or
not The Pennsylvania Railroad Company, or the New York,
Philadelphia & Norfolk Railroad Company, made any request or demand on you 1
·
A. Thev did not.
Q. Did ~The Pennsylvania Railroad Company at any time,
itself, make any request or demand on the Virginia Ferry
Corporation, to furnish a boaU
A. They did not.
Q. Did the New York, Philadelphia & Norfolk Railroad
Company, at any time, make a request or a demand for a vessel
from the Virginia Ferry Corporation-not the Ferry Company, but the Railroad Company?
A. I don't know. I don't remember how that letter was
headed, whetl1er it was the Railroad Ferry Company, or the
Railroad Company.
·
Q. You mean the letter that ·was produced in evidence in
this case1 You can satisfy yourself on that point. It is on the
stationery of The New York, Philadelphia & Norfolk Railroad Ferry Company.
A. Then I had no request from the Nip & N Railroad Company.
That's all.
page 142 }-

~

RE-DIRECT EXAMINATION.

B,; Mr. Mears:
~ Q. If they had made. such a request, would they have gotten
a boaU
A. They would not.
Q. Mr. Junkin, how active is Mr. Newell and Mr. Bevan in
the Virginia Ferry Corporation 1
A. I would say they were non-active.
Q. "'\Vhy is there a duplication of officers in the Pennsylvania
Railroad and the Virginia Ferry Corporation-accounting
purposes!
A. The accounting and the secretary's office does our secretarial work and keeps our records-the minutes and things.
The treasury department handles the money.
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The Court : It look good to have a president?
A. For what it is worth.

Mr. Mears: I have no further questions.
LEHMAN GARRISON,
a witness for the accused, being first duly sworn, testified as
follows:·
DIRECT EXAMINATION.
By Mr. Mears:
Q. What is your full name!
A. Lehman Garrison.
Q. Where do you reside f
A. At the present time, at Virginia Beach.
page 143 ~ Q. Mr. Garrison, are you connected with the
Virginia Ferry Corporation t If so, in what capacity¥
A. General Manager.
Q. Ho"t long have you been General Manager of the
Ferry-Virginia Ferry Corporation¥
A. Since its inception.
Q. Captain Garrison, did you have an opportunity to purchase the John A. Messick Y
A. Yes. She was submitted to us some time ago by a brokerage house, in the usual form, with a general description of
dimensions and photographs, and we looked the specifications
over, and decided that she wasu 't worth surveying for our
route.
Q. It wouldn't have been suitable for your service Y
A. -No.
.
Q. Captain, you are, of course, familiar-You arc in active
charge of your operations at Little Creek?
A. That's right.
Q. And Kiptopeke Beach f
A. Yes.

The Court: I thought tlmt Mr. Junkin was.
Mr. Mears: I mean the physical operation of l1andling
traffic.
The Court: Mr. Junkin is the operating manager.
Mr. Mears: He is General Manager.
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Q. How many boats to you operate at the present time, and
how long have you been operating them-ever
page 144 ~ since your present schedule went into effect on
December 15th f
A. Yes, we started operating five -boats on August 31st,
1951.
Q. I don't believe you were here when Mr. Chandler testified, but I think he sufficiently covered that. Are you in need
of the operation of all those boats constantly?
A. Yes. Not constantly during the winter period. We don't
need all of the boats at that period for operation, but at that
period we have to relieve boats for repair and maintenance,
and from usually 1\foy 15th, we operate all the boats until
September 15th, but this year we had to put the operation in
the middle of 1\.pril for five boats.
Q. And you, of course, have· no boat to charter to anyone?
A. No.
Q. Captain Garrison, do you keep detailed records of your
carry-over from day to day?
A. Yes.
Q. At both Kiptopeke and Little Creek¥
A. ·we keep it trip by trip.
Q. Have you brought into Court detailed statements of your
carry-over beginning- in the month of January, and going
through the middle of the month of May?
A. "\Vo have.
page 145 ~
Q. Captain, I hand you papers which are headed
'Left-over Report for February 1st, 1953'. Now,
,vill you explain to his Honor how those reports are made,
and then-maybe we won't go too far-Take February 1st,
and a few of those days. First explain how the repo1ts are
mudc up.
A. After each boat leaves on her scheduled trip, the cars
are checked by a lot man, and entered on a sheetlike that. At
the end of the day, it is totaled.
Q. Is each terminal done like that f
A. Yes. It is tabulated on this recapitulation here. It
shows you like on February lstQ. I want you to go over a few of those.
A. W'l1ich I believe was Runda.y. At nine A. l\L a.t Kiptopekc, there was five trucks left. The reason for that was the
fact that it was the Accomack, and she <loesn 't carry trucks,
hut at 12 :45 she left two automobiles, and at 1 :40 there was
four cars and one truck, and at 2 :45, there was 29 cars and
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2 trucks left; at 3 :33, 35 cars and 3 trucks left; at 4 :36, 40
ears and 2 trucks left; at 5 :34, 75 cars and one truck left; at
6 :43, 85 cars and two trucks left; at 7 :12, 90 cars and four
trucks; at 8 :08, 35 cars and three trucks; at 9 :04, 21 cars left;
at 10 :41, 40 cars and four trucks. The last item left was 12
midnight, when one bus and five trucks were left. At three
o'clock, there were four trueks left-that was the Accomack
again, you see. Again at 3 :30,-this is from Little
page 146 ~ Creek-was nine cars and seven trucks left; and
·
at 4 :25, 25 cars left, and at 8 :30, three trucks.
That is February 1st.
Q. And that was Sunday, and all five boats were being operated¥
A. Yes.
Q. And you ran as high as eighty cars 1
A. The high was 90 cars and 4 trncks.
Q. Left over 1
A. Yes, sir.
Q. How a~out February 2nd f
A. On February 2nd, which is Monday, at 2 A. M. at Kiptopeke, it was 150 cars and 22 trucks, and at 2 :53 A. M., 165
<-ars and 21 trucks; and 4 :12 A. M., 12·5 cars and 13 trucks; at
5 :03 A. l\L there was 45 cars and 25 tmcks, and at 6 :00 A. l\L,
11 cars and 23 trucks; at 7 A. M., 20 cars and 4 trucks; at 8 :00
o 'dock, they left one bus. This is all Kiptopeke. Then, in
the afternoon, they left as high as 35 on the 6 :30 P. l\L trip,
and three trucks. Now, from the Little Creek side, at 5 :20 P.
l\L, there was two cars and one truck left at 7 :10, 12 cars and
18 trucks; at 8 :05, 14 cars and 15 trucks.
· Q. Now- go to the third of February.
A. On the third----:Q. The third would be Tuesday, Captain Garrison?
A. Yes. Monday was the second-it was Tuespage 147 ~ da·y-and I might tell you that Tuesday is a slack
day of the week. At 5 A. l\:L, there were four
trueks.
The Court: You say Tuesday is a slack day. As a matter
of fact Monday is, too, isn't it f Sunday is a pretty heavy
dav.
A. No. Sunday is, but it is fairly heavy day, but the cong·estion starts at eleven at night, on account of military returni.ng on Sunday night, and by seven-thirty, you are relieved of
the military.
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The Court: By military, you mean the ones based at Virginia Beach?
A. The Navy Base. It is the military personnel that leaves
Thursday and Friday.
The Court: Do they drive their cars across Y
A . .A great many do, and a great many park at Kiptopeke,
and leave them there during the week) and come back and
pick them up.
The ·court: You folks ran the Accomack into Cape Charles
at the request of the Pennsylvania Railroad to take on Navy
personnel, and you took her from the busiest day you have
in the week-according to you, that is from eleven o'clock on
Sunday night until seven on J\fonday morning.
A. That's right, but that is not the busiest day in the week.
The busiest da v is Fridav.
page 148 ~ 'rhe Court: ·1 thought' that you were stressing
these days as a busy weekend-through Sunday
and into :Monday morning.
A. ·well, you take Monday as a busy day, but it is congested
!rom eleven o'clock Sunday night until seven Monday mornmg.
The Court: That is what I understood, and I am thinking
now that you said you ran the Accomack into Cape Charles for
the Pennsylvania Railroad-you take her off the Kiptopeke
run-at one of the busiest hours of your entire operation.
Isn't that righU
A. That's right.
The Court: That's all.
l\Ir. Mears:
Q. Take the next day, Captain. Go through at least a week.
A. Well, on the third, which was Tuesday, at 5 A. M., we
left four trucks, and that was caused by the Accomack being
on that trip. At 10 A. J\L, ,ve left 17 cars and 3 trucks; 11 :07,
23 cars and 4 trucks; at 11 :55, 15 cars, 3 trucks; 12 :47, 6 cars
and 12 trucks; 1 :50 P. M., 26 ears and 3 trucks; 2 :58, 25 cars
and 2 trucks; 3 :45 P. 1\L, 24 ca rs, 2 trucks; 4 :26 P. l\:Lagain the Accomack-4 true.ks; 5 :39, 9 cars; 6 :39, 3 cars and
one truck; 8 :05, 6 trucks; and at 12 midnight, 13 trucks-the
Accomack again. That was all from Kiptopeke. From Little
Creek, nortbound, at 10 :55 A. M., the-y left one house trailer
and five trucks. At 7 :30 P. lvL they left 4 cars and 12 tr~cks;
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and at 8 :45, one house-trailer, 3 cars and 7 trucks;
at 9 :20 P. M., 4 cars and 2 trucks. On the 4th,
from Kiptopeke, he left three trucks at 2 A. M. ;
at 5, he left 14 trucks; at 6 A. M., 4 trucks and 7 cars; at 7 A.
l\L, 1 truck, at 9 A. M., 7 trucks; 11 :50 A. M., 5 cars and one
truck; at 12 :45, 7 trucks; at 3 :30 P. M., 3 cars, and one truck;
at 4:25 P. M., 5 trucks-that is the Accomack again. Now,
from Little Creek, at 5 :30 P. M., 1 car and 4 trucks; at 7 :25,
20 trucks; at 8 :10 P. l\L, 6 trucks. On the 5th, the Accomack
was the 5 A. M. boat-9 A. M., 12 :45, and 8 :06 was the Accomack, and she left only trucks, which she couldn't carry, you
see. Now, from Little Creek, the same thing applies. Again
the Accomack at 3 A. M., 7 A. M., 10 :55, and 2 :35 P. M. left
only trucks. At 5 :20, there were 3 cars and one truck left,
and at 6 :15, 18 trucks left. Now, on the 6th, whi~h was Friday, at 10 A. M., there was 2 cars left at Kiptopeke; at 11 :51,
one truck; at 12 :46, which was the Accomack, six trucks; at
1 :44, five cars and two trucks; at 3 :32, 19 cars and one truck;
at 4:35, 8 cars and 9 trucks-that was the Accomack again.
At 6 :50, 3 cars, one truck; at 8 :25, 7 trucks-the Act!omack.
At 12 midnight, at Kiptopeke,. the Accomack-two trucks.
Now, from Little Creek, at 10 :55 A. M., the Accomack-three
trucks; at 12 :45 P. M., 30 cars; at 1 :40 P. M., 50 cars; at 2 :35
P. M., 60 cars; at 3 :00 P. l\L, 25 cars; at 3 :30, 16
page 150 ~ cars; at 4:25, 60 cars; at 5 :20, 75 cars and three
trucks; at 6 :15, 70 cars and 12 tmcks; at 7 :10, 50
cars and 5 trucks; at 7 :30 P. M., 35 cars, 9 trucks; at 8 :05 P.
M., 19 cars, 4 trucks; at 10 P. M.-the Accomack-one truck.
Q. Go through Saturday, to finish the week.
A. Saturday, the 7th, at 4 .A.. l\L, at Kiptopeke, one truck;
at 5 A. l\L, the Accomack, 10 trucks; at 6 :0 i, one truck ; at
2 :46 P. M., 21 cars and 2 trucks; at 5 :40, P. M., 25 cars and 2
trucks. At 3 A.· M., from Little Creek-the Accomack-one
truck. She was the three o'clock boat. At 2 :35 P. :M:. and 10
P. M. they only left trucks-no cars.
Q. Captain, do you think that is about an average that we
have of the way the boats ran¥
A. ·wen, that is not the average the way they run, no, because this Friday happened to be not a full Friday.
Q. Many of the reports are--Are yon able to indicate where
the end of the line-can you see the end of the line on many of
the Fridays?
A. No. At Lutle Creek, you cannot. Sometimes we have a
line ·out as far as the school house, on the Di~.mond Springs
road.

page 149

~
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Q. How much accumulation have you had any day this
year!
A. This yead "'\Vell, we have had as many as 200 cars and
trucks.
page 151 ~

Mr. Mears: Your Honor, we have all of these
reports for all the months of this year; but we
are not going to introduce them, because they are the only
records they have covering these left-overs at Little Creek
and Kiptopeke Beach.
Q. Captain, I will ask you first, is that memorandum a correct statement of the passengers and cars handled by the Accomack during part of 1953.
A. It is.
Q. Head that to his Honor, please f
A. The month of January, the Accomack carried 4,823 cars,
and 15,294 passengers; February, 4,683 cars, and 15,229 passengers; March, 2751 cars, and 9,214 passengers; In April
5,405 cars, and 15,947 passengers; ·and in May, through the
22nd, 5,201 cars, and 16,027 passengers. A total of 22,843
cars and 71,711 passengers.
That's all. You can take the witness.
CROSS EXAMINATION.

By Mr. Ayres:
Q. Captain Garrison, your counsel has let me have this
tratlic count for the month of March, also. Do you have a
calendar there f Do you want to see what days of the week
these dates refer to?
page 152 ~ A. The 6th of 1\foreh was Friday.
Q. Then the 1st of :March was Sunday. Is that
conect f
A: Yes, sir.
Q. And as I understood you to say, this southbound traffic,
owing to the fact that it was greatly augmented on Sundays,
would begin building np late Sunday afternoon, and reach·
a maximum sometime lateA. On Monday morning, early.
Q. In the ear:ly hours of Monday mo ming¥
A. That's right.
Q. On March 2nd-tl1at would be Monday?
A. Yes.
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Q. Now, will you look at this traffic count, and tell me how
many cars were left on the two o'clock run at Kiptopeke?
A. 75 cars and 7 trucks.
Q. vVill you read that down until it commences to slack off'?
A. 2 :55 A. M., 50 cars and 9 trucks; 3 :45, 60 cars and 8
t rueks ; 4 :15, 50 cars and 6 trucks ; 6 :05 A. 1\1., 5 cars and 6
truck~
·
Q. About six, you beg-in to get it cleaned up 1
A. Between six and seven.
Q. You had a maximum left that Monday morning of 60
cars, on the 3 :451
A. 75 was the maximum, I think.
page 153 ~ Q. That's right. On the two o'clock run.
A. Yes.
Q. The next Monday would be what date!
A. The 13th. No. The next Monday morning would be
the 9th.
Q. Now I hand you the traffic count for Monday morning,
the 9th of March, and ask you to read what cars you left at
Kiptopeke.
·
A. At 2 A. M., 150 cars, and 15 trucks; at 3 A. i\L, 175 cars ·
and 20 trucks; at 3 :45 A. M., 145 cars and 15 trucks; at 4 :15
A. M., 90 cars and 20 trucks; at 6 A. M., 25 cars and 27 tmcks;
at 7 :10 A. M., 15 cars, and 20 trucks;·
Q. Tlrnt is enough, sir. ·will you go to the next Monday
morning in March-that would be the 16th.
A. At 2 A. M., from Kiptopeke, 60 cars and 4 trucks; at 3
A. M., 100 cars and 5 trucks; at 4:12 A. M., 55 cars and 12
trucks; at 4 :25 A. M. 80 cars and 10 trucks, and then there is
nothing left until 3 :50 P. 1\L
Q. Your maximum on that date was 100 cars on the three
o'clock runt
A. That's right.
Q. I <lidn 't get you to point out the maximum on t110 Monday before, and the hour. Will you do that i
A. Thnt was the 9th. 175 cars at 3 A. M., and 20 trucks.
Q. ·wm you look on the 23rd of March 1 I believe that is
the next l\fondav.
page 154 ~ A. :March 23rd, at Kiptopeke. At 2 A. M., 90
cars and 5 trucks; at 3 A. l\L, 90 cars and 7
trucks; at 3 :45 A. M., 75 cars and 7 trucks; at 4 A. l\L, 50
cars nnd 8 trucks; and at 6 A. M., 6 cars and 18 trucks.
Q. Now, your maximum·on that day was how manyf
A. Ninety.

~
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Q. And that was on both the two o'clock and the three
o'clock run¥
A. Yes, sir.
Q. And now the 30th of March, which would be the next
Monday morning.
A. The 30th of March, from Kiptopeke, at 2 A. M., 75 cars
and 6 trucks; at 3 A. ~L, 85 cars and 7 trucks; at 4 :05 A; M~,
40 cars and 18 trucks;· at 4 :12, 15 cars and 11 trucks; at 6 A.
M., 7 cars and 6 trucks.
Q. And your maximum on that day was wliaU
A. Eighty-five.
Q. And that occurred at what hour f
A. Three o'clock.
Q. During March, on Sundays, what was the last scheduled
run between Little Creek and Kiptopeke of the steamer, Accomack1 ·what hour¥
A. ,,Tlrn t day f
Q. On Sundays, during March. Did she make any trips
after ten at nighU
page 155 } A. I believe not.
Q. And ]1ow much sooner than ten o'clock
would he her last trip on Sundays?
A. YV ell, in March, I think ten o'clock was her last trip.
Q. And that would have been out of Kiptopeke or out of
Little Creek?
A. I can't tell vou that.
Q. Then, afte1: making that ten o'clock run, she went into
Cape Charles to take the trip at three o'clock-to meet the
train known as the 'furlough train' 7
·
A. That's right.
Q. And she would then get into Little Creek about what
time?
A. Five o'clock or five-thirty.
Q. So that sbe ·was out of service, so far as the Kiptopeke-·
Little Creek run was concerned, during the month of March,
from, we will say, 10 P. l\L on Sunday evenings until 5 :30 A.
}f., the next morning. Is that correct?
A. Yes.
Q. Aud how long does it take the Accomack to make a round
trip between Little Creek and Kiptopeke?
A. \V ell, she makes the rnn-she operates in a schedule of
an hour an<l forty-five minutes.
Q. Don't you advertise an hour and fifteen minutes?
A. No. She makes the run in an hour and tw~nty-five
minutes.
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Q. Making an hour and forty-five minutes to unload, load,
and start back ·1
.A. Yes.
Q. So that would make a total of-say three
and a half hours, to make a round trip?
A. That's· right.
Q.- So between ten o'clock and the next morning, she coul<l
have made how many additional trips out of Kiptopeke¥
A. Let me see that left-over report thereQ. I don't think that will help any on what I have asked,
but I am glad for you to look at it.
page 156

~

Mr. Mears: I don't know what you are driving at, but I
don't think it is pertinent to this.
Mr. Ayres: It will come to you in a minute, I think.
Mr. Mears: Your Honor, I object to that testimony. I
don't see that it is relevant at all to this issue.
The Court; I thought it was you that introduced the leftover reports.
Mr. Mears : Yes. I did.
Mr. Ayres: All I want to show is that they used the boat
somewhere else when it could have been used here to keep the
traffic cleaned up.
Mr. Mea.rs: Your Honor, I think the boat only went one
day after the 25th. ,v e talked with your Honor, and stopped
it right straight.
Mr. Ayres:

.

Q. As a matter of calculation, we can figure that
it takes three and a half hours to make the roun<l
trip?
A. That's right.
Q. And during that time that you we~·c leaving all of these
vehicles at Kiptopeke, during the early morning hours, and
the later hours on Sunday, you were using your steamer,
Accomack, to make a run for the Pennsylvania Railroad.
Isn't that correct?
A. And for the Navy.
Q. The Pennsylvania Railroad was the carrier, and you
were helping out?
A. That's rig-ht. And the Pennylvania was helping the
Navy by running the furlough train.
Q. That was nice of them. What is the capacity of the
steamer, Accomack-how many vehicles?
A. Seventy.
Q. Seventy automobiles f
.A~ Yes.
page 157

~
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Q. She doesn't carry trucks, does she 7
A. No.

Q. So she would have relieved that congestion by seventy
cars every trip she made 1
A. That's right.
Q. Now, did I understand you to say you hadn't examined
the steamer, Messick 1 page 158 r A. l have never examined the steamer Messick.
Q. You went over her specifications 7
.A..A.n<l photographs.
Q. She is what is known as a side-loading vessel, isn't she 7
A. Yes.
'
Q. And that docsn 't suit your operation on the Little CreekKiptopeke run, docs it 7
.A. A side operation would suit their operation, and the
Accomack was a side-operating boat.
Q. You would have had to convert her from a side-loading
to an end-loading vessel. Is that correct?
A. That is correct.
Q. And that means structural changes, does it not?
A. That is correct.
Q. And they arc very expensive, aren't they?
A. Y cs. Anything to. do with a boat today is expensive.
Q. The :Messick also only had about nine feet of clearance
-head room-on her freight deck, hadn't she 7
A.
ell, that was probably the average clearance.
Q. It was too low t.o load trucks, was it noU
A. Oh, yes.
Q. And you could have·only used her for automobiles?
A. That's right.
·
Q. Now, you have one steamer, the Accomack,
page 159 r that is in that condition--which can only be usecl
for automobiles?
A. That's right.
Q. But aH the rest load trucks as wclH
A. That is correct.
Q. The testimony is that the capacity of the Messick would
have been, I believe, fifty to sixty cars. Am I righU Fiftysome C'::trs-That is smaller than any vessel you are operating,
is it not? ·
A. That's right.
Q. Is the Accomack's capacity the smallest you have, you
don't have a smaller one than that, do you Y
A. She is about the smallest we have.
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Q. So you needed a oiggei· bdat tlidri tHis~tliah the Messick
-for your operation 7
.
.
.
A. Ii1 tlie ffrst place, the Messick is too sballo,v, and in Hie
second place, she is not big enough.
Q. You ~eed a bigger boat for your operation?
A. That's cdi·rect;
Q. · You would have had to chai1ge her lbadirig condition,
frdin a sitle-ldddef to a dotihli3-chdoi·?
A. Yes.
Q. And you wouldn't haye had a bont that could carry
ti'ifoks, cveh after you did thatf
A. No.
pag·e 16b ~ Q: And fot· those reasqns, she wouidn 't suit
your purposes, would she?
A. No. F1;dri1 tlie gener~l diincnsioris of the boat; she
wouldn't suit our purpose~ The ·nfaiii dtie, is that she was too
slialldiv~
Q. Too shallow i:h draft T
A. In depth of hold-mold~d depth.
Q. Do you ineaii by that that it would eliminate loading
trucks?
A. No. It wbrHdn 't eliminate loaai1ig trucks, but it inakes a
boat too low for Bay operation.
Q. Is she lower than the steamer Accomack 1
A. Oh, yes.
Q. Do yoti happen to recall what her specifications are?
A. She is only about fourteen feet.
Q. You know Captain Diggs, don't you?
A. Yes;
· Q. You regard him as an able and capable captain?
A. I do;
Q; Do you kn.Mv that he testified that he considered her
suitable in every respect for this run f
A. No, I didn't lrn9w that. I wasn't present.
Q. Do you know Mr. Elijah Baker, of the Newport News
Shipbuilding & Drydock Company?
A. Yes.
Q. He is a surveyor and estimator f
page 161 ~ A. That is correct.
Q. Isn't he regarded among ship people as a
very capable man?
A. I ,,~01:ild say so, yes.
Q. Now, since the elimfoation of the s~.rvice into Norfolk
by the New York, Philadelphia & N otfolk Railroad Ferry, and
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'?{ ,tb~ir .tr~i~1-~h~ furl9~gii. tr~iu-·all of that
been ~lv~rteq to, yb~1: ..line, Jia~n ~.t !t !

the elimination
traffic has

A. All the traffic lins been diverted to our bne t
Q. That used ~o be. carried. by the P~~:rlsy)vania :flailroad
Ferry-the Ntnv Ytirk; Philadeipliia & Norfolk Railroad
F~1'.ry-:-:a~d that .~sed to ~~, ?.arr~ec1 .b;r. $,.et~ l~i:Iotlgh train
that you used to meet-·bas been d1tci'tea to your ruii through
Kiptopeke and Little .C1~eeld ..·
_
A. I tfoii 't lmci,v tliat all of it has 'be~n. vVe haven't
noticed it if it has been.
Q. If it has gone across the Bay, it weilt ori your steamers,
didn't it?
.
A. Yes, if it went across the Bay, it did. We don't know
that it .has gone 3:cross tl~e. Bay. .
.
.
Q. Do you thhik that tlie increase i:h your traffic count is
affected by it 1
A. Very little.
. ..
Q. Is that d1ie to survey, or check, or is. it just your owri
expression f .
.
A. It is ndt
expression.
knchv how much·
page 162 ~ increase we have each month bver the year before,
and we kuow the March increase. .
·
Q. And you doi1 't think that eliminatiii.g this competitive
service has ~nything to do with iU
A. Probably something·, but not as mucl~ a~ you ,voµld thin.~.
Q. I think that Mr. Chandler, one of your men, testified that
there was an 8 % increase in March.
,
A. There was an 870? I don't know th~t tl:iat is 6orrect. If
he said so, it must be, but on the count arid tlie map, the increase for March was 12%.
.
_
Q. Does that mean over March of th.e year before i .
A. March of this year. The :Mai·ch increase on the highway is 12%.
. .·
Q. Over the preced.ing month, or the year before t
A. Yes.
,
.·
~- You don't think yonr increase was affected by the eliini. .
.
na tion of a. competitive service?
A. It is bound to be affected some, but I don't tl;iirik we ever
got anywhere near 100% of the business the Pennsylvania
Railroad carried.
Q. The .evidence is that 50 % of this stock was held by the
New Jersey-Delaware Ferry Company. Is that correcU
A. No.

an

We
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LehrnaJJz Garrison.
Q. ·what was it T
.A.. The Dela ware & New J e1·sey.
page 163 ~ Q. They held 50% of the stock!
A. Yes.
Q.. .And 82 % of their stock was held by the ""\Vilson Line 3l
A. Tlia t is correct.
Q. Who holds the remaining shares of the Delaware & New
Jersey stock?
A. The Delaware & New Jersey stock is all called and paid
off, so nobody holds it.
Q. Who did hold it!
A. It was distiibutcd among 200 stockholders·.
Q. General distribution f
A. Yes.
Q. Now the Wilson Line is still functioning, is it not f
A. Yes.
Q. And the 82% which they held has gone into the vVilson
Line. Is that correcU
·
.A.. Repeat the question.
Q. The same percentage that the \\Tilson Line held, it still
has, after the elimination of the Delmvare-New Jerseyf
A .. Oh, yes.
Q. And is the stock of the ·wilson Line closely held, or generally distributed f
A. I am not a stockholder of the Wilson Line, and the-refore I wouldn't know.
Q. You don't know where that stock is ?
page 164 ~ .A.. No.
Q. And in the dissolution of the Delaware &
New Jersey Ferry Company, as I understand it, the minority
stockholders were paid off f
A. Yes. The stock was called.
Q. They are out of the picture then?
A. That is correct.
Q. And the Wilson Line is the sole controller of the other
50% of the stock of the Virginia Ferry Corporation °l
A. No.
Q. \Vho ist
A. The control of it is0

J\fr. Mears: We don't think it has any relevancy. \Ve. object.
Mr. Ayres: I just want to know where it is?
The Court: The testimony is designed to show the close-
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Lclmian Garrison.
ness of these three corporation-the interlocking situation. 1
think it is relevant.
l\fr. Ayres: ·we have never been able to :find out where the
·wilson Linc stoek is, your Honor.
Mr. Mears: \Ve except to the ruling.
The Court: You may show it, Mr. Ayres.

Mr. Ayres:
_
Q. I am asking you who owns the "'Wilson Line f
A. I told you that I don't know who owns the ·wilson Line
stock.
page 165 ~
Q. The "'\Vilson Linc does hold 50% of the stock
of the Virginia Ferry Corporation, does it noU
A. It doesn't hold it.
Q. ,v110 does?
·A. It is held in a voting trust. Voting Trust Certificates
are issued for it to the stockhol<lers of the two companies.
Q. ,vho is tl10 voting trustee t For whose benefit is it helil ·1
A. ·who is the benoficiarv1
Q. Yes.
·
· A. For the benefit of the stockholders.
Q. I am right back where I started.
A. "\V ell, the stockholders-.
Q. Do you know ~vho the stockholders are? You said that
the "Wilson Line did not own 50 % of the stock.
A. They are made up of the ··wilsou Line stockholders, and
the Delaware & New Jersey stockholders.
Q. Do you know the names of the trustees of the Voting
Trust l
A. George B. Junkin and Mr. Simons.
0

I believe that's all, Captain, thank you.
RE-DIHliJCT EXA1HNATI0N.

Bv Mr. Mears:
~Q. Captain, does the Pennsylvania Railroad Company hold
any stock in the Now J crsey-Delaware Ferry, or the "\Vilson
Linet
page 166 ~ .A. They didn't own any in the Delawm·e & New
J crscy. The "\:Vil son Line I don't know. I wasn't
a stockholder.
I have no further questions.
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Mr. Mears: Your Honor, we rest.
Mr. Montague: May we have a few minutes, your HonorThe Court: Are you gentlemen ready f
Mr. Montagrie: I think we are, your Honor, but if you would
adjourn and give us a few minutesThe Court: You want a little time to look over your notes?
Shall we resume at two o'clock·/ How much time do you
gentlemen ,vant?
Mr. Montague: I am going to open for the Commonwealth,
and Mr. Ayres is going to close.
Mr. Mears: There arc two on our side, also.
The Court: How much time do you want? I want you to
go into the question of jurisdiction, and any other questions
that you want, but go into that first. Satisfy me that this
Court has jurisdiction of the matter-on the Application for
Suspe).1sion-indefinite suspension of the franchise ·granted
by this Court, to the New York, Philadelphia & Norfolk Railroad Ferry Company, and that it still has jurisdiction of it.
Based upon that jurisdiction, the order was entered-the
Show Cause Order. .And then I want you to discuss with me
the responsibility, or the irresponsibility~ of the
page 167 ~ Pennsylvania Railroad for the operational activities of the New York, Philadelphia & Norfolk
Railroad Ferry Company, and any other matters that you
want to discuss. I want those two matters, particularly. Is
an hour and a half to a side enough¥
l\fr. Montague: In view of that, I think we had, perhaps,
better convene at 1 :45. .
The Court: Now, it is understood that we will take an hour
and twenty-five minutes for recess. We will re-convene at a
quarter to two, and you will then be prepared to go into the
argum~nt. Yon may have an hour and a half a side.
Mr. Mears : We want to make a motion to strike the evidence of the Commonwealth.
The Court : Denied.
Mr. Mears: We except to your Honor's
ruling.
,,,~
Noon Recess.
Court re-convened at 1 :45, the same persons being present
as are l1eretofore noted.
:Mr. Montague opened the ·argument on behalf of the Commo11wcalth.

N. Y., P. & N. R.R. ]terry v. Commonwealth, ex rel.
page 168 }
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The following queries or comments were made
by the Court in the course of the argument, and
were answered bv counsel to whom thev were addressed:Mr. Montague; Read paragraph 17 "'from Exhibit No. 105.
~L1he Court: W'"ill you mad that a.gain, please?
Mr. Montague: Re-read the paragraph.
The Court: 'l,hat was their Petition?
.
Mr. Montague: No, Rir. They filed first a petition, if I may
review the facts, and we filed an Ans,ver and Cross Bill, and
this is their-it is not labeled-but The Joint and Separate
Answer of The Pennsylvania Railroad Company, and The
New York, Philadelphia & Norfolk Railroad Company, and
The New York, Philadelphia & Norfolk Railroad Ferry Company to a petition filed by the Counties of Accomack and
Northampton, Virginia, in opposition.
The Court: Their original petition-the Railroad's original petition-was that a joint petition, or not?
Mr. :Montague: It was initially simply the Pennsylvania
Railroad asking to abandon the trains, and in that proceeding,
we filed an Answer and Cross Bill, mildng to pierce the corporate veil, and to bring them all in, and alleged that it was all
a part of the operation to abandon trains and
page 169 ~ ferry service. That is the purport of the cross
bill, and this is an answer to that, in which they
have affirmatively written into the record in another Court,
language which precludes them. You can't blow hot and
cold before equal courts in the Commonwealth of Virginia.
The Court: They have to be right to give this C~urt jurisdiction, in that parficular answer.
Mr. Montague: That is our position. That this Court has
jurisdiction. They concur with us on that.
The Court: They ~my that the Nip & N Railroad Ferry
Company is a separate and distinct facility, and therefore
this. Court bas jurisdiction.. That is what I want to know.
May I ask you thh,? Of course, tl1e Interstate Commerce
Commission, and the St.ate Corporation Commission, and the
Circuit Court of Northampton County, are three distinct tribunals.
· Mr. 1\fontague: That is correct.
The Court: And one- is not inclusive of the other, in any
way, shape, or form. Their jurisdictions don't in any way
coincide.
_
. l\fr. Montague: I think you are correct in t.11at statement,
but I would go a step further-from both of those tribunals.
The Court: On the part of the City of Hampton, I think
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you have taken that position all along, but I don 1t
page 170 ~ know that the Court exactly follows you.
Mr. Montague: I will concede that I don't think.
there is any relationship between the State Corporation Commission, and this Court, and the I nterestate Commerce Commission. This Court may have them enjoined until they get
permission from the Interstate Commerce Commission to
break this link. They claim somewhere in their testimony that
it is a link--on behalf of the ferry company-that they are
links in the same chai11.
Mr. Cousins opened the argument on behalf. of the accused.
Mr. Cousins stated that this was the second case in whieh
he 11ad been involved in a contempt charge-that tho other
case had involved being ordcl'ed to run a train that it was impossible to run.
.
The Court: It is interestiug to know that a company opera:.
ting locomotives could have a eondition a.rise in which it
couldn't furnish train service.
Mr. Cousins: The situation in that case was that we were
ordered to operate into a station that had been abandoned.
The Court: You can't hit a ta rgct, if there is no ta rg0 t
there, can you f
Mr. Cousins: And you can't run a boat if there is no hont.
page 171

~

Mr. Cousins made the statement that there was
no power in this Court to outer the order, according to Virginia counsel, and the Court made the following
reply~

The Court: I sort of welcomed an argument with a Philadelphia lawyer, and am sony that yon have to resort to one
of our local lawyers, because I thought you were going to hriug
us some knowledge that we are not used to.
Mr. Cousins: I regret, your Honor, that I cannot give you
ex·pert information on Virginia lmv.
Mr. Cousins: We were unable to secure a substitute boat.
The Court: You do know-vou a re informed as to thisyou know that the Court dicln 't, in that order, say anything
about the Elisha Lee.
Mr. Cousins: I think that is right.
The Court: The court didn't care what you ran, so long as
you maintained service.
In reply to a comment about the Board of Directors of the
Virginia Ferry Corporation, the Court said:
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The Court: Do you haYe a Chairman of the Board, who
could break a tie vote f
!fr. Cousins: The president of the Board is a
page 172 ~ member of the Board.
The Court: If the president is Mr. Newell,
what authority does the president of the company have, as
presiding officer of the Board of Directors f Are you governed
by general law f
Mr. Cousins: Yes.
The Court : Doesn't that give the Chairman the deciding
vote to break the tie.
Mr. Cousins: No. Mr. Newell is, himself, one of the four
directors.
The Court: Then that makes tlwm three to four, doesn't it?
Mr. Cousins: Four to four. Each side has four, and that's
all. That is provided by the By-lawR. They were there to
represent this probably unwise fifty-fifty ownership, because
it prevents action when there is any disagreement.
The following; is in regard to the contract with Mr. Junkin,
filed as Commonwealth Exhibit No. 114.
The Court: Since yon have undertaken to argue the point,
may I ask this f You are not going to argue that this exlJibit1\fr. Cousins : Contract.
·
Tlic Court: --gives :M 1·. J unkiu the power that you gentlemen, through your witnesses, undertake to hold?
Mr. Cousins: Yes, I do.
Tho Court: If you arc undertaking to argue that, you are
wasting your time. It is Yery clear that it doesn't
page 173 ~ give Mr. Junkin the control that you have undertaken to convince the Court he bas.
Mr. Cousins: That is a rather fabulous document.
The Court: It certainly is.
I\fr. Cousins: It does contain one thing-it indicates on its
face that it is not the whole agTecment-that it is confirmatory
of verbal understnndings.
The Court: As to tlie difference in eompensation f
l\f r. Cousins: X o.
The Court: That is what one of vour witnesses said.
l\Ir. Cousins: !Ir. J nnkin said thnt tl1e onlv change was in
the eo1npensation. but the document itself shows it is not the
whole understnncling:, and it has been so construed in Court.
The Court: :May I swrgcst this? ~fr..Junkin, in his testiiuonv, said that he had the usual and ordinary duties of an
ope1:at.ional vice-president. Does that put it in any particular
class?
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Mr. Cousins: No.
The Court: This is his testimony.
Mr. Cousins: That is not his testimony.
The Court: It is, according to the stenographer's report.
Mr. Cousins: Not as to his management conpage 174 ~ tract. For eig·hteen years it has been in effect, and
has been so construed. The United States District
Court for the Eastern Distriet of Virginia has construed that
contract, and I submit that what I have said, is the construction of the Court in the Delmarva case.
The Court: You have rai.-,cd a point in my mind. If that
contract-letter of agreement-depends upoil a collateral
agreement which was verbal, I think Mr. Junkin has fixed that
collateral agreement in his testimony, because I asked the question, and he answered in the atlirmative .. I asked if his duties
as operational vice-president were such as the general dutieH
would be, and he said yes. Is there anything unusual abou~
the collateral agreement 1
Mr. Cousins: If your Honor will recall, you twice overruled questions of ours oil thE~ theory that the agreement spoke
for itself, and could not be explained. If he had been permitted
to explain, Mr. Junkin would have explained tl~at very thing.
However, we did have to rely on that contract. Even without
it, :Mr. Junkin, with his fifty percent control is in a position
to prevent any possible action being taken by the Virginia
Ferry Company.
page 175 ~ The Court: l\fav I ask vou this. As a matter
.
of fact, what do tlie operational duties embrace 1
They don't embrace-you wonldn 't al'gue that they embraced
the chartering of a boat to some other company or individual ?
l\fr. Cousins: Oh, yes. He was the one ,vho bas always done
that.
The Court: I know your argument. I am asking would you
assume that the operational management of the Virginia
Ferry Corporation confers upon the vice-president in charge,
the responsibility of passing upon taking a boat out of service and chartering· it to some .other concern?:
l\fr. Cousins: Standing by itself, I think that might be a
little broad. Depending upon the amount of time, the needs
of the Ferry Company-whether· it was an incident or notBut taken together with the complete manag:ement eontract
that l\Ir. Junkin's company--the Delaware and New Jerseyhas exercised for eighteen years, it is clear that the charter
of vessels, or anything else having to do with the Ferry Com0
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pany, is in the hands of that managing company. If you go
to the Board of Directors, you dou 't get anywhere. Mr.
Newell and Mr. Junkin both told vour Honor that in a case of
a disagreement of this sort, a meeting of tbe Board is futile.
The Board.hasn't met since last June.
The Court: I don't blame it.
page 176} Mr. Cousins: Mr. Junkin is the management of
the Virginia ]?erry Corporation,, and not Mr.
Newell.
l\fr. Cousins: ~ * * The Court has jurisdiction over this
Ferry CompanyThe Court: I agree with you. You don't admit it belongs
to the ICC, do you t
:Mr. Cousins: I certainlv do.
The Court: ,vhv 1
.
l\fr. Cousins: Only the Interstate Commerce Commission
has jurisdiction o,yer the abandonment of that ferry, operated
in connection with the Railroad.
·
The Court: I thought that the lmrden of the Pennsylvania
Railroad's evidence in this is definitely, solely, and purposefully, that it is not connected with this ferry.
Mr. Cousins: Oh, no. Certainly we say that ·if you 1Dean
that the Pennsylvania admits control of the Nip & N Jl1 erry.
Of course we admit. control. However, the wordsThe Court: Let's see. I have to pass on this. If you admit
control over it, do you stand by the statement you made a
while ago that Mr. Mears told you that under Virginia law
you were not held to answer this citation, or show cause why
you shouldn't be held in contempt of this court?
Mr. Cousins: I didn't sav that.
page 177 } The Court: Not in those ..words, but I understood you to say that there was no law in Virginia
for it.
l\Ir. Cousins: I said that Mr. Mears advised me that the
Court order is void, in the first place, toward the Ferry Company, itself.
.
The Court: You had notice of the Order, and you admit
you had control of the l~erry Company.
:Mr. Cousins: Yes, sir.
The Court: And you ~my that, having- notice of it, and having- control of the Ferry Company, exempts you, just because
vou were not actuallv named in the original matted That
is a little contrary to iny conception of the law.
Mr. Cousins: "\\7hat WP. contend is that under your Order,
neither the Pennsylvania Railroad, nor anyone else, including
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Mr. :Mears, interfered with compliance with that Order, or
prevented compliance with your order. We said that we
didn't exercise our control in any way to prevent the Ferry
Company from complying w·ith your Order. \Ve do not think
we were obliged to exercise control to conivell, or, in other
words, to comply with your order in behalf of the Ferry Company. I don't think that your Honor can compel the Pennsylvania Railroad to invest six or seven hundred thousand dollars, or two or three million dollars, to secure a
page 178 ~ vessel for this ferry company.
The Court: I undcrstaud that, hut if you admit the controlling interest in this ferryMr. Cousins~ Yes, sir.
The Court: -and the clireet administration of its affairs,.
and the Pennsylvania ~ailroad had notice that the Court had
issued this order against the ferry, then it is tantamount to an
order against the Pennsylvania Railroad.
Mr. Cousins: ,vhat does that require the Pennsylvania
Railroad to do 1 · Does that require the Hail road, because it is
the sole stockholder, to go and buy a boat. Does the Pennsylvania Railroad have to malrn an investment of its funds, bc.~causc this Court has made an order against a lawfully constituted subsidiary, w-hieh itself cannot comply witli the Order,
or does it mean that the Pennsylvania Railroad is obliged to
exercise force on another affiliated company-the Virginia
Ferry Corporation-in order to secure a boat for its Nip &
N Ferry Company? I don't believe that. the Pennsylvania
Railroad was required by la.w to do either of those thinq;R.
Nevertheless, the Pennsylvania Railroad exerted every effoi·t
to try to find a way for this little ferry company to compl?,
but it has no more boat than the ferry company. It did try.
page 179 ~

l\fr. Cousins: How could they violate your
order before it ·was made'?
The Court: In criminal law, intent is the very crux of the
matter. That ,vas introduced, I suppose, to show that it was
the intentMr. Cousins: Yes, I suppose so, and intent is the crux of
the matter, and how could tbe Pennsyfrania Railroad, or the
Ferry Company, have an intent in 1946 or 1947, or any time
down to 1953, to violate your Order of 1953, is beyond me. I
can't eonceive that such n prior intent <'onld posRiblv ho
proved, an.d don't think it has, in this caso.
·

N. Y., P. & N. R. R. Iferry v. Commonwealth, ex !el.
page 168
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The follo,ving queries or comments were made
by the Court in the course of the argument, and
Mr. Cousons: \Ve had no thought of abandoning service on
l\:Ia rch 1st, 1953.
The Court: You moan by that the Court ought to think,
from this evidence, that you have established the fact that
there wasn't any communication of knowledge~ much less of
interest, on the part of the officials and the directors and
officers, of the Pennsylvania Railroad Company, the Nip &
N Railroad Company, and the Nip & N Ferry Company, and
the Virginia Ferry Company, that they were-that nobody
knew what the other was doing 1
Mr. Cousins: I make no such contention. For
page 180 ~ the purpose of ihis cnso, since the Virginia ],erry
is out, if you restrict your question to the three
here, I will say, of courseThe Court: I am not willing to restrict my question to the
three.
nlr. Cousins: "\Ve are admittinp; that we have general
knowledge of what is going· on in the Virginia Ferry Company,
though not the kind of knowfodge we have of our own companies. Certainly we lwow that it isn't through lack of knowledge.
·
The Court: I ask if you were trying to leave the impression
on the Court that they are so separate and distinct up there in
Philadelphia that tl1ey didn't know what the other was thinking in this vital matter?
.Mr. Cousins: Not at all. When 1Ir. Newell oceupies an
office in three different companies, 110 can't divide his knowledge into three compartments. Of comse we knew what was
going on since the midd]e of December, and everybody worked
on it, and tried to find a solution, but nobody in any of these
companies had any purpose or design to discontinue this
operation on :March 1st, or to disregard the order of this
Court.
':I.1he Court: Yon made the argument n moment ago that Mr.
Newell had established the fart that it wasn't until February
or 1\Iarch that he fom1d out tlrnt he couldn't get a boat.
l\Ir. Cousins: It was not until the last dav of
page 181 ~ January that he cnme to ihc eonclus~on. ii! his ·own
mind that he conkln 't force the V1rnm1a Ferry
Corporation to provide a hoat. Up nntil that time, despite
two or three refusals, he still expected to get a boat from the
Virginia Ferry Corporation.
.
The Court: Let me make this ohservat10n. Mr .. Newell
said, and the Court has a rig·ht to take a man's demeanor, as
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well as what he said, that when these three gentlemen from
Cape Charles came to meet him, and Mr. Franklin, and Jack
Schwab, representing the three defendant companies, that before they welcomed these gentlemen from Cape Charles, they
had decided among themselvcf, to talk very little, and make no
commitment, and to speak very carefully, because they felt.
that anything they might say might he used against them in
Court. That was around the 5th of February. Suit wasn't
·even brought at that time. If Mr. Newell is right-what conclusion can I draw?
~fr. Cousins: We had made the decision to come to Court.
The Court: ·what can jrou make from that, except that you
were planning· a modus opperandi?
l\fr. Cousins: By that time the decision had been made to
file in this Court. It was raised on Januarv :30th
page 182 ~ -or between tlm t Friday and the next l\fo1i~layIt was then that it was decided that we ·had no
alternative-that we had no boat.
The Court: Who decided that!
1\fr. Cousins: Mr. Newell, primarily.
The Court: I assumed you were conferring. Did the Pennsylvania come in on that conference ? You are attorney for
the Pennsylvania Railroad, are you not?
Mr. Cousins: Yes, sir.
The Court: Don't you have to qualify your statement that
Ivir. Newell was the sole one to decide that question 1
Mr. Cousins: I don't belfove I stated to your Honor that
he was, hut in any event, !fr. Newell is the top-ranking man of
any one of these three companies before you who made the
decision that gets us here today. Of course, we all helped.
We helped all we could.
0

Mr. Cousii:is: I raise the question, what did this Court expect the defendant to do when it made its order¥
The Court: "Which defendanU
Mr. Cousins: The original order of February 25th, against
the Ferry Company. I suppose that the Court expected the
Ferry Company to get a substitute boat from the
page 184 ~ Virginia Ferry Company. That is what we expected to do.
The Court: If I may comment-I didn't expect them t.o clo
any more than they are doing today-from what took place
that day.
The Court: May I ask you a questionJ I understood from
some of these exhibits-your petition to the Interstate Com-
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merce Commissioi1-that in order to get before the Interstate
Commerce Commission, it had to, and does, set forth the fact
that it is a part of the Pennsylvania R.ailroad line. Isn't that
correct?
Mr. Cousins: No, your Honor. It alleges that it is operated
in connection with the Pennsvlvania Railroad.
The Court: ·what is a c011nection, except a part!
Mr. Cousins: It means that it is a connection-that it
does business with transporting· people. It need have no connection. The situation vrnuld be the same if we didn't have a
dollar's interest in the Virginia Ferry Company.
The Court: You have hnses to taJrn passengersMr. Cousins: We do not operate in connection with the
Virginia Ferry Company.
The Court: You mean that just the fact that the ferry runs
across there, gets you into the Interstate Commerce Commission? You have to admit that it is part of the
page 185 ~ Pennsylvania Railroad.
Mr. Cousins: I submit that that is not the interpretation of the deferise, of anyone's being subjected to the
Act-to the Interstate Commerce Commission. It has been
held that the corporate relationship doesn't determine. It is
the physical relationship-that, together, they are engaged
in interstate commerce. That is the test.·
The Court: .Just before you take your seat, let me ask this.
The Nip & N Railroad Company-the old Nip & N, that was
taken over by the Pennsylvania in 1920-that bad a ferry
service that was a part of their rail serviceY
Mr. Cousins: Yes.
The Court: And they made that a part of their system Y
Mr. Cousins: "¥es. And it was operated by the Pennsylvania Railroad.
The Court: Then you all operated it as recently as thatY
V{hy did you keep that up 1
l\fr. Cousins: There is only one reason it wasn't a Pennsylvania operation today-and that iR Virginia law. We were
prevented by Virginia law, and I think :Mr. l\Ie~rs can p1:ovide
the authority for the statement, from operatmg a railroad·
ferry, as this ferry is operated, and were required to go out ..
and incorporate this separate ferry company, and
page l 86 ~ there was no hiding wl1at was done. i.v·e took the
.
name of the railroad, and tacked ferry on to it,
and there was n.o deviee to hide responsibility of the Pennsylvania Railroad, but because a separate eorporation, theoretically, was required under Virginia law.
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The Court: I disagree that the Virginia law forced you to
do that.
Mr. Cousins: I will have to rely on Mr. Mears to provide
the authority. Certainly, it is the reason-the only reasonwe did it.
The Court: I don't ag1·ee with that.
Mr. Mears then presented his argument to the Court.
Mr. :Mears stated that the Virginia Ferry Company might
have suffered a law suit if it had let the Accomack go.
The Court: May I ask this f Did counsel for the Nip & N
Railroad Ferry Company know that that ,vas true-that it
was the law¥
Mr. Mears: What was that 1
The Court: That the Virginia Ferry Company might have
suffered a severe loss, because of a suit for letting one of
those ferries g·o?
Mr. Mears: I don't Im°'v whethe-r he knows the law. I
would say he would be.
page 187 ~
The Court: You are the attorney for them, a re
you not?
Mr. Mears: I have rcpresent(.}d them at times, yes.
The Court: You have been attorney for the :B.,erry Company
and know as much as tlle attorney for the Virginia :B.,crry.
You have been attorney for both Y
Mr. Mears: Yes, I have.
1\fr. Mears: They have been running thirty round trips a
day.
The Court: They still need a new boat, don't they 1
Mr. Mears: They are going to get one. ·
The Court : Can this Court make them get one 1
Mr. Mears: I don't think the Court could.
The Court: The Court has had the promise that it was in
the making, for years and years. I saw some very pretty
plans.
·
. Mr. Mears: I think they testified that there has been $68,000.00 spent on it already. .
· The Court: I believe that I would stop planning and go to
building, when I got to the point of having spent $68,000.00
on paper.
Mr. Mears: It takes a lot to build.
The Court: What I wa8 thinking of was this. If they are
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going to sustain a loss, might not the authorities,
page 188 ~ including the president~ Mr. Newell, have exercised himself long ago to say, We can't get this
boat from the Virginia Ferry Corporation, because if they let
us have it, they might sustain a loss-they might be used¥
He knew that, too, didn't he?
Mr. Mears: I don't think l.\fr. Newell told your Honor an
untruth.
The Court: He is young, butMr. Mears: I think lie thonght that he could get that boat.
The Court: -he is not exactlv a novice.
l\fr. Mears: I tliink be thoug·ht he could get a boat.
The Court: Do you thjnk he thought that?
:Mr. Mears: I certainly do. I don't believe he would have
come here and told your Honor that, if he didn't think it.
The Court: I haven't any rigllt to question his integrity.
He testified under oath. But do you think it sounds natural
for a grown-up president of a compan:v to say that he had to
seek legal advice to get the operntional vice-president out of
his job, if he refused to let an allied ferry company have the
use of a boat?
:Mr. l\Iears: I think he was telling your Honor the truth.
The Court: They might have been fighting with each other,
but he didn't say so.
Mr. Mears: I think thev were serious about it.
page 189 ~ :Mr. ..Ayres then presented his argument to the
Court.
The Court: Does the ]aw say how many boats they shall
havef
Mr. Ayres: 'Two or more boats, if the Circuit Court so
orders-At least two boats, I believe, is what it says.
The Court: Read it to me.
Mr. Avres then read the law referred to, to the Court.
The c·ourt:
ou]cl YOU infer from that the Circuit Court
lmd the power to requir·c them to ha\·e six, to relieve this pressure?
Mr. nfontaguc: Yes, sir. I think it has the power.
The Court: How do :mu feel, Mr. 1foars?
l\fr. Mears: I don't think so.
Mr. Cousins: I don't think my opinion on Virginia law
would be of anv value.
The Court: I-low do You feel, :Mr. A vres?
Mr. Ayres: I think the law means 'just what it says-at
least two. It is worded in a very funny way if it doesn't mean
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more than two. One is all they had on this run, .so we won't
go into that construction.

The Court: Gentlemen, I am going· to hold the matter iu
abeyance, and take ·it under advisement. Within a reasonable
time, I will report back to you. Shall I make this a vacation
matter?
page 190 ~ Mr. Ayres: That is agreeable to us.
Mr. Mears: And to us, your Honor.
The Court: I hate to hold it over until the next term of
·
Court.
Mr. Montague: Will your Honor give us two or three days
notice?
Mr. Mears: It is now the last of May.
The Court: Suppose tlien, I make it a vacation matter, and
notify counsel a few days in advance of the date.
9/8/53.

J.
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I hereby certify that the within was delivered to me Sept.
28, 1953.
GEO. T. TYSON, Clerk.
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