RULE 6 :12-BRIEFS

U. Form and Contents of Appellant's Brief. The opening brief oi appellant shall
ontain:
(a) A subject index and table of citations with cases alphabetically arranged. The
.:itation of Virginia cases shall be to the official Virginia Repor~ a nd, in addition,
may refer to other reports con taining such cases.
(b) A brid statement of the material proceedings in the lower court, the errors
assigne,l, and the questions invoked in the appeal
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any possibility that thr other side may question the
Statement. 'When the facts arc in dispute the brief shall so state.
(d) \Vith respect to eath assignment of error relied on. the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The signatu~ of at least onr: attorney practicing in this Court, and his address.
~2. F orm and Contents of Appcllec's Brief. The hricf for the appellee shall contain:
(a) A subject index aud table of c itations with cases a lpbahetically arranged. Citations of Virginia cases must refer to the Virginia Reports and, in addition, may refer
to other reports containing ~uch cases.
(b) A statement of the case and of the points im·olved, if the appellee disagree~
with the statcmeut of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inade,.iuate, with appropriate references to the pages of thc record.
( d) Argument in support of the position of appe!lcc.
The brief shall be signetl by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities rdied <>n by him not refcncd to in his opening brief. In other respects
it ~hall conform to the requir{.-.nr.nts for appellee's brief.
i4. T ime of Filing. As soon as !he estimated cost of printing the recor d is paid
by tbe appellant, the clerk shall forthwith proceed to bave printed a s ufficient number
of copies of the record or the designated parts. Upon receipt of the printed copie:;
or of the ~ubsti1uted copfr~ allowtd i11 lieu of printed copies under Rule 5:2. the
dcrk ,;hall forthwith mark the filin~ elate on each copy and transmit three copies oi
the pri:1t<'d record to each coun~el of record. or notify each counsel of r ecord of the
fili11g elate of the substituted copit',.
ta) If the petition fo r appeal is adoplC'd as the opcni11g brief. the brief of the a1>pellce shall he filer! in the clerk's office witl1in thirty~fh-e clay~ after the date. the printed
copks of the record, or the subst it ut• <l copiC$ allowed under Rule 5:2. are filed in the
clerk's office. Ii the petition for appeal is not so adopted. the opening brief of the appelhnt shall be filed in the clerk's office \\;t hin thirty-five d:iys aftrr the date priKted copies
of the record. or the sub5tirntc<l copic ~ allow<:d undf'.r Rule 5:2. are filed in the cl<'rk's
office, :i.nd the brie,f of the appdlce ~l.:1'! be filed in the clerk's office within thirty-five
days after the opening brirf oi thc appdlan: is filed in the clerk's office.
(b) \Vi thin fourteen days aiter the brie.f of the ap_pellec ;,; file.d in the clerk's
offic!', the appellant may file a reply brief in the clerk's office. The case will he called
at a session of thr Co11rt comme11ci11g aiter the expiration of said fourteen cfays unless
counsel agree that it be called al a sc,:,sion of the Cour.t r,,mmcncing at an earlier time;
provided, howcvi:r, that a criminal case may be called at the next session if the Comm!'nwcalth'5 brief is filed at lrast fourtce11 day,s prior to the calling of the case, in which
e\·,-nt the reply hrid for 1hr. app<'ilnnt shall be filecl not later than the day before the
ca~e is called. This parag-raph doe~ not e.-.;tcud the time allowed by paragraph (a)
aboYe for the filing of the appellant's brief.
( c) \\iith the consent of thl' Chil'f J u~tice or the Court. counsel for opposing
parties may file with the dr,-k a written stipulation ch:inging the time for filing brid,
in aa:y case; pro,·ided. how<c\"C'r. that all briefs must be filed not later than the day
before such c;isc is to be hclrd.
~S. N umber of Copies. Twrnty-fh,e copier. of each brief ; hall be filed with the
clerk of the Court, and at le:t5t three copies mailed or deli,•ere<l to opposing counsel on
or bt•fore the d:iy on which the bric£ is fikrl.
~6. Size and T ype. Brids shall be nine inches in length and six: inches in width.
so as to confonn in dimensions lo the printed record. and shall be printed in type not
less in size. as to height and wi1lth. than lhe type in which the record is printed. The
record nnmhcr of the case and the nante.s a.nd addresses of counsel submitting the brid
shall be printed on the front cover.
Effect of Noncom pliance. If neither party ha~ fileri a hricf in compliance witlt
the requircm<'nts of this rule, !ht' Court will not hear oral a r~ument. If one party 1ns
Lut tl1e other ha~ not filt•d such a brit-f, the party in default will not be heard orallr.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4536

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 23rd day of November, 1955.
IDA DOERR,

Plaintiff in Error,

against

JOHNNIE A. BARNES, ADMINISTRATOR OF THE ESTATE OF LAURA SNO"\V HETHCOX, DECEASED,
Defendant in Error.

From the Circuit Court of the City of Portsmouth.

Upon the petition of Ida Doerr a writ of error and R1tper.~edeas is awarded her to judgments rendered by the Circuit
Court of the City of Portsmouth on Ma.y 27, 1955, and .Tune
22, 1955, in a certain motion for judgment then therein depending wherein J ohnuie A. Barnes, Administrator of the
Estate of Laura Snow Hethcox, deceased, was plaintiff and .
the petitioner ,:vas defendant; upon the petitioner, or some one
for her, entering into bond with sufficient security before the
clerk of the said Circuit Court in t11e penalty of eight thousand, five hundred dollars, with condition as the law directs.
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RECORD

•

•

•

•

::vIOTION FOR JUDGMENT.
Plaintiff, J ohnuie A. Barnes, Administrator of tbe Estate
of Laura Snow Hethcox, deceased, moves the Circuit Court of
the City of Portsmouth, Virginia, for a judgment and award
of execution against you, Ida Doerr, defendant, for the sum
of Twenty-five Thou~and Dollars ($25,000.00), for this, to-wit:
1. That heretofore, on or about the 2nd day of June, 1953,
plaintiff's deeedent, Laura Snow Hethcox, was a. guest in a
certain automobile operated by you in an easterly direction
over and along- HPnry Street in the City of Portsmouth, Virginia;
2. That at a place nlong Henry Street between Second and
Third Streets, you stopped your automobile so that the decedent could alig·ht from the automobile.
3. That at said time an<l place it became your duty:

(a) To have due reg·ard to the advanced age and infirm
physical condition of the decedent and to stop your automobile
in a safe position reasonably close to the right hand curb of
the sidewalk nitlwr than in an unsafe position at an unreasonable distance from said curb, so as to permit the decedent,
while getting out of your automobile to step onto the sidewalk
rather than the street surface; and
(b) To stop your automobile in the manner set out in 3(a)
above and permit the decedent to alight from said automobile
from the right side thereof rather than be required to alight
from the left sicfo thereof into the traveled portion of the
street; and
( c) To disengage the automobile gearshift mechanism of
your automobile nnd to cut off the motor so as to prevent the
automobile from moving in any direction from a safe and
statiomHy position while the decedent was getting
page 2 ~ out of the automobile.
4. That notwithstanding your duties aforesaid, you did
operate your automobile in such a grossly negligent, reckless
and unlawful manner as to cause the decedent's wrongful
death, in that:

(a) You did disregard the advanced age and infirm physical
condition of the decedent and did stop your automobile at an

Ida Doerr, v. Johnnie A. Barnes, Administrator

3

unreasonable and unsafe distance from the right hand curb of
the sidewalk rather than at a safe position reasonably close
to the said curb; and
(b) You ditl stop your automobile in the manner and position as set out in 4(a) above and you did g·et out of your car
on the left side thereof leaving your left front uoor open and
you did require the decedent to get out of your automobile
by slidding to her left across the front seat thereof under the
steering wheel and through the left front door into the paved
and traveled portion of the street rather tbau permit her to
alight through the right front door· into a place of safety
on the sidewalk; and
( c) When you alighted from your automobile in the position and manner set out in 4( a) and (b) above, knowing full
wen that since the automobile was equipped with an automatic
type gearshift mechanism the slightest pressure on the accela tor pedal would cause the automobile to move forward
without any one to control or guide it safely, yet, notwithstanding this knowledge you did fail to disengage the automatic gearshift mechanism of your automobile and you did
fail to cut off the motor and thus you did fail to prevent the
automobile from moving in any direction from a safe and
stationary position while the decedent was getting out of the
automobile.
5. That as a proximate result of the grossly neg·ligent, reckless and unlawful manner in which you operated and controlled your automobile as aforesaid, and while the decedent
was slidding to her left across the front seat and under the
steering wheel in the manner and under the conditions set
forth above, your automobile started forward without anyone
to control or guide it safely and it did collide violently with
a mail box and a d·welling house situate on the south si<le of
Henry Street, and as a i·esult of said collision the decedent
suffered serious and grie-vous injuries which caused
page 3 ~ .her death within several hours thereafter.
·wherefore plaintiff asks damages in the sum of
Twenty-:five Thousand Dollars ($25,000.00) against the defendant for tlu~ decedent's death by wrongful aet.
JOHNNIE 1\.. BARNES, Administrator
of the Estate of LAURA SXO"'
HETHCOX, deceased,
By: ,vILLIA:M R. BREEDLOVI~, Counsel.

•

•

•

•
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Filed in the Clerk's Office the 23 day of Nov. 1953.
Teste:
K. W. BAIN, JR., Clerk.
DORIS V. MAJOR, D. C.

•

*

•

•

page 31 ~.

•

•

In the Circni t Court of the City of Portsmouth, on the
27th day of May, 1955.

•

•

At this day enme again the parties by their Attorneys and
the Court haviilg fully heard the motion of the defendant
heretofore entered ·herein to set aside the verdict of the jury
heretofore rendered herein and grant her a new trial on the
grounds that tlw said verdict is contrary to the law and evidence, doth OYPITule the same, to which action of the court,
the defendant, h~· counsel, excepted; it is therefore considered by the coul't that the plaintiff recover of the defendant,
the sum of S()ven Thousand Five Hundred Dollars ($7500.00)
with interest thereon to be computed after the rate of Six
per cent per nmmm from the 16th day of ,July, 1954, till paid,
and his costs l>y him about his suit in this 'behalf expended.
And the said dPfonclant in Mercy, &c.
But at the i11:-;ta11ce of the defendant, who desires to present
a petition for H writ of error and siipersedeas to the judgment entered in thicl case, execution hereof is suspended for
a period of Sixty (60) days from the date of judgment, when
the said clefemlnnt or someone for her, $]Jail give bond before
the Clerk of this Court, with surety approved by said Clerk,
in the penalty of li~ig·ht Thousand Dollars ($8000.00) payable
t.o the said d(lfc.11dant in this case, with a condition reciting
said judgmeut nrnl the intention of the said defendant to present such petition and providing for the payment of all such
damages as an~· person may sustain by reason of such suspension in cns0 H su,persedeas to such judgment should be
allowed and he pffcc-tual within the time a hove specified .

•

•

•

•

•
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page 32}

•

•

NOTICE OF APPEAL.
The defendant, Ida Doerr, hereby gives notice of her intention to apply to the Supreme Court of Appeals of Virginia for a writ of error and supersedeas to a judgment heretofore entered by the Court in favor of the plaintiff.
ASSIGNMENTS OF ERROR.
1. The Court erred in overruling defendant's motion to
strike the plaintiff's evidence at the conclusion of the plaintiff's evidence.
· ·
• 2. The Court erred in granting any instruction offered by
the plaintiff.
3. The Court erred in admitting the testimony of the witness Russell Smith as to his opinion as to what the defendant's automobile would do if the car were in drive, with the
motor running, and the e~ergency brake on, and if the accelerator were to be depressed.
.
4. The Court erred in overruling the defendant's motion
to set aside the verdict and enter judgment for the defendant.
5. The Court erred in overruling the defendant's motion to
set aside the verdict and award a new trial.
6. The Court erred in entering final judgment for the plaintiff.
IDA DOJiJRR.
By SPENCER GILL,
Of Counsel.
Filed June 17, 1955.

K. A. BAIN, JR., Olk.

•

•
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MR. JOHNNIE A. BARNES,
the Plaintiff, Laving been first duly sworn, was examined and
testified as follows:
DIRECT EXAMINATION.
Mr. Breedlove:

I.

i~

page 4}

•

•

•

•

A. She was eighty-two when she died.
Q. What was her general physical condition, if you know.?
A. "\Vell, she was hard of hearing and she had a bad right
knee. She walk(_ld with a cane and she was terribly ruptured.
She was just old and in bad shape. That's all.
Q. Did I un<lerstand you to say she was ruptured?
A. Yes, she was; terribly ruptured.
Q. Can you state whether at any time your grandmother,
the deceased, was familiar with the operation of an automobile?
A. No, sir, she wasn't.

•

a

page 5}

•

•

•

•

Q. Did yon visit her frequently or infrequently¥
A. Frequently; three or four times a week.
Q. Did that continue right on up until the time of her death Y
A. Yes.
Q. Can you tell His Honor and the ladies and gentlemen of
the jury from your association over those years with your
grandmother whether she had ever driven an automobile, to
your kno,:vledge 1
A. She has never. Could not. Everywhere she went, my
brother or I taken her. Somebody taken her. Somebody else
drove.
Q. You mentioned that she liad some disability in her right
knee or leg?
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Ida Doerr.
A. Yes, sir.
Q. Will you tell us in more detail what it was?
A. She was being examined in a clinic in Norfolk,
King's Daughters, or something, and as she got ready to get
on the table, she fell. The bones were brittle. The doctor
that examined her can verify that. I don't know his name.
He was there in the clinic. She injured this knee joint and
she had to wear a support around it and walked with a cane.
.
She did since that.
Q. How long prior to her death was she in that condition
with her right knee?
A. I believe it was a couple of years; something like that.

page 6

~

Mr. Breedlove: You may inquire, Mr. GilL
Mr. Gill: No questions.

•

•

MRS. IDA DOERR,
the defendant, having been first duly swom, was examined
and testified as follows :
DIRECT ·EXAMINATION.
Examined by Mr. Breedlove:

•

•

•

•

•

•

page 7 ~

•

Q. On the nig·ht of June 2, 1953, you happened to be at your
mother's home, is that correct T
A. That is right.
,
Q. Do you live there?
A. Yes.
Q. Had you taken these ladies home before following the
class meetings?
A. Some of them, but not all of them.
Q. Had you ever taken Mrs. Hethcox home before Y
A. Not to my knowledge.
Q. The automobile which you were driving, I believe, was a
1952 Hornet Hudson, is that correcU
A. That is correct.

Supreme Court of Appeals of Virginia
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Ida Doerr.
Q. Had you dri vcn that automobile before Y
A. Yes, sir.
Q. Whose automobile was itf
A .. It belonge<l to my husband and I.
Q. How long had you been driving this particular automo.
bile?
A. Just a little over a year.
Q. I believe it was equipped with what is called an
page 8 r automatic gear shift mechanism¥
A. Hydromatic.
Q. The hydro ma tic gear has how many positions under the
wheel!
A. Neutral, d ri ,·e, and reverse ; three.
Q. Is there not also a low gear on it f
A. Yes, there is.
Q. Then there n re four positions rather than three 1
A. Yes, sir.
Q. How long had you known Mrs. Hethcox?
A. I can't recall knowing Mrs. Hethcox at all until that
night of the pa.rty. I can't remember her at all.
Q. Then do I take it that you had never seen the lady before 7
A. The night of the party is the first time I remember seeing her.

•
page 9

•

•

r
•

•

•

Q. When yon left your mother's residence in t]1e car with
these ladies, how many ladies were in the car with you?
A. Four in the hack seat and two in the front.
Q. I believ0 that would place you in the left front seat behind the wheel ?
A. That is right.
Q. Just so that we may get the seating arrangement, would
you follow me just a moment! Mrs. Hethcox was in the center
front seaU
A. That ·is right.
Q. Mrs. Staples in the right front seat?
A. That is right.
Q. Mrs. Stapies, I believe, was suffering with a disabled
right hip, is that correcU
A. Well, she was injured in some way; crippled.
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Ida Doerr.
Q. Prior to the accident?

A. That is right.
Q. Was she walking with any assistance from a cane or
otherwise?
A. As well as I can remember, one of them had a cane or a
crutch. I can't remember whether she had a crutch with her
or not.
page 10 ~ Q. Did Mrs. Hethcox, to your knowledge, require
any assistance getting into the automobile?
A. I helped all of them in.
Q. When you were helping Mrs. Hethcox into the center
front seat, did you find she was somewhat. infirm f
A.
ell, I just helped them in and I didn't pay too much
attention to any one of them when I was helping them in. ·
Q. At what age would you estimate Mrs. Hethcox to be on
that evening when you first saw her?
A. I am a very poor judge of age.
Q. The best you can estimate.
A. I can't say, I don't know.· She was an elderly lady;
not a real young lady. I saw she was an elderly lady.
Q. That takes care of the group on the front seat. Who was
in the rear left seat, if you know?
A. To tell you the truth, I couldn't tell you in the back
how they were sitting because Mrs. Thomas and Mrs. Harris,
well, I had never seen before.
Q. How about Mrs. Hanes!
A. I believe if I am not mistaken, Mrs. Hanes was sitting
in the back of me in the back.
Q. Where did Mrs. Saunders sit, if you know?
A. I don't remember to tell you the truth.
Q. But the four ladies, Mrs. Harris, Mrs. 8a.unders, Mrs.
Thomas, and Mrs. Hanes were in the back scat when you left
homef
page 11 ~ A. That is right.
Q. When you left there, had there been any discussion whatever in the order vou would take the ladies home?
A. It \\. as understood I wouid take l\frs. Saunders home first
and then take all the rest of them to Mrs. Staples' home.
Q. They were all to get out at Mrs. Staples f
A. Yes, the rest of the ladies.
Q. I believe·l\frs. Staples lives and did at that time on tlw
western side of Second Street Y
A. Yes, sir.

,v

•

•

lo
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Ida Doerr.
page 13 ~

•

•

•

•

Q. Had you continued along Lincoln Street easterly, you
would then arrive at 2nd Street to have turned left at Mrs.
Staples, would you not?
A.. Yes.
Q. Instead, you changed and went left to go north on Third
Street?
.
A. I did that so I would be parked on the right side of the
street of Mrs. Staples' house. I was going around the block
and come to her house.
Q. By taking· tlJa t route along· Third Street in a northerly
direction, you came next to Henry Street, on which you turned
right to go east 1
A. That is right.
Q. And that placed the right side of your car on the southerly side of Henry Street? ·
A. Yes.
Q. Mrs. Hethcox lived on the southerly side of Henry Street,
did she not?
A. That is right.
Q. So that nt the time you stopped in front of Mrs. Hetheox 's home; incidentally, where did you stop; curb or streeU
A. I stopped as close to the curb itself as I could.
page 14 ~ There was a car and truck parked there and I
stopped as close to it as I could between the two
of them so I could let her out so she could get out in the front
of her house.
Q. Any space between these cars?
A. It wfls c1 very little space; not enough to park.
Q. You have just told us that you were heading easterly
along Henry between Third and Second and that.you stopped
in front of Mrs. Hethcox's residence on the south side of
Henry!
A. That is right.
Q. And I asked you where you stopped to let her out,
whether at the curb or out in the street from the curb.
A. It was out a little ways from the curb.
Q. Do you think you could estimate the distance, Mrs.
Doerr?
A. W eH, how wide would the car be!
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· Ida Doerr.
Q. I mean the right side of your car was how close to that
southerly curb 1
A. As close as I could possibly get to it to stop.
Q. That could be any distance. Could you fix it it terms
of width itself of cars, feet, or what?
A. There was. a car parked there and I pulled up as close
to this car as I could.
Q. Let me see if I can fix that a little more clearly. ·were
you in the line of cars tba.t were parked at the curb or to the
left of that lane ?
A. To the left of that lane.
page 15 r Q. ·when you stopped your car, you had in it five
ladies; Mrs. Hethcox, Mrs. Staples in front and
three remaining in the back seat, is that correct?
A. That is correci.
Q. "'What was the next act that you did leading up ~o her
getting out of the car; Mrs. Hethcox Y
·A. When someone suggested we put her outQ. '~'ho suggested it, if you remember¥
A. I don't remember who it was, but it was someone in the
back seat.
Q. It was not Mrs. Hethcox, was it Y·
,
A. To tell you· the truth, I don't remember who said .it.
One of the five ladies said, ''Vve are passing· Mrs. Hethcox's
house. Stop and she won't have to walk the black home.''
Naturally, I said, '' All right.'' When I got there, I ~topped.
Q. ·what did you do then?
A. I stopped and I know I pulled the emergency btake up
on the car. I fully remember tlutt. I turned the light on in
the car.
Q. In pulling up the emergency brake, where is it .located
in that car; on the right of the steering wheel or on the left?
A. On the left.
Q. Did you use your left arm and had with which to pull it
up?
A. Yes, I did.
Q. An emergency brake sach as you have in that car, an<l
particularly that. one, can be pulled up light, rncdiurn, and
heavy?
page 16 r A. vVell, it wasn't too heavy to pull up.
Q. How far up did you pull it 1
.A. As far as I could get it.
Q. As far as you could get it?
.A.. Yes, sir.
I
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Ida Doerr.
Q. What was the condition of the engine at that moment
as to whether it was running or stopping!
A. Well, I left the motor running.
.
Q. When you drove up to that stopped position, were you
using the automatic transmission on that car?
A. The only type of gear it had in it was the automatic.
Q. You do. not have a clutch arrangement for your left foot
as a standard make car?

A. No.
Q. The little arm under that steering wheel that controls
that mechanism, you have told us it has four positions¥
A. Yes, sir.
·
.
Q. Reverse, neutral, low, and drive. In which of those posi.
tions was your mechanism as you approached the place to
stop?
A. As I say, I don't remember just exactly what I did when
I stopped whether I put it put it in neutral or not; but I usually
always do. I don't remember. I could have put it in neutral
just as well as I left it in drive.
Q. I don't mean to try to pre·.ss you too hard, but it is most
important. Can you remember, and if you can't just say so,
what position that gem· was in as you approached the position
·
to stop?
page 17 ~ A. It had to be in drive for the car to be moving.
Q. That would be comparable to high gear, would
it not, in a standartl make cad
A. That is right.
Q. What is called the running gear, is that correct?
A. That is col'l'ect.
Q. Think ca ref nlly, if you will, please, ma 'am. Is it your
testimony that yon cannot remember moving it from drive and
putting it in neutral or that you did?
A. Well, I think I did. I couldn't say for sure; but it
seems like I did, to me. I don't remember.
Q. The neutrnl gear means that if pressure is placed on
the accelerator, the car will not move, is that true?
A. Yes, if it had been neutral.
Q. If it is in drive position and the accelerator is in normal
position with lio pressure on the gear, the car stands still,
does it not?
A. Would you mind repeating that?
Q. When you have that mechanism over into the drive position and you do not give pressure on the accelerator, your
car will stand still, is that correct T
A. That is right.
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Ida Doerr.
Q. In order to make the car go forward with that mechanism
in drive position, all you have to do is to put some pressure
on the accelerator, is that correct 'f
A. I am no mechanic, but I imagine so.
page 18 ~ Q. Assuming that the engine is running?
A. I think you would have to put un awful lot of
pressure on it if the brake was up.
Q. That doesn't answer the question. Let's assume for the
moment that there is no emergency brake on. If that gear
is in the drive position in order to propel the car forward,
all you have to do is put pressure on the accelerator, is that
correct?
A. That is correct.
Q. Depending on the degree of that pressure, do you get a
response of either a slow take-off or a fast one 1
A. That's right.
Q. In other words, you push down the accelerator fast and
with a great deal of pressure and the car will shoot forward
under those circumstances?
A. Yes, sir.
Q. If you put it down very gently and easy, the car will take
off slow and gradually gain speed, is that right?
A. That is right.
Q. From your experience in operating this vehicle, this particular car, if the emergency brake were on, fully, as far back
as you could physically get it and the car was in drive position
and then you put pressure on the accelerator, would the car
stay there or would it move forward?
A. I couldn't answer that because I have never tried it.
Q. ·what I am asking you is that pn rticular brake
pae 19 ~ on that car effective to keep that car in a stopped
position with the g·ear in driving position and with
pressure being put on the accelerator!
A. I still couldn't ans,ver that because I don't know. I am
not a mechanic.
Q. Without meaning to repeat, may I ask you whether you
remember placing· that in neutral?
A. I couldn't say I did or didn't.
Q. Couldn't say either way?
A. No, sir.
Q. tTust to rephrase that, it could have been placed in neutral
or drive¥
A. I think I placed it in neutral. I couldn't swear to it. I
don't know whether I did or not.
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Q. Under those circumstances, I believe you got out of the
car so that Mrs. Hethcox could get out of the left door 1
A. That is right.
Q. In order to disengage the engine and turn it off, there is
a key arrangemeu t, is there not?
A. Yes.
Q. ,vhere is that key located on your dashboard or in the
car!
A. It was located on the right of me.
Q. To the right of the steering wheel on the dashboard?
A. Yes.
Q. I believe yon said you did not turn that key ofH
A. No, I didn't.
Q. \Vhen you stepped out of the car, I believe
page 20 } you would have opened the left door for Mrs. Hethcox to alight?
A. That is correct.
Q. While you were standing· in tl1at position, you had
already put on the emergency position t
A. Yes, sir.
Q. What could have happened that caused that car to go
forward, from your observation/;?
A. I turned the light on and stepped out of the car and I
was holding the car door to the side with my left hand and I
was reaching in to help Mrs. Hethcox.
Q. What, if anything, happened at that momenU
A. When sh<1 slid over, the motor started racing· full force.
Have you eve1· heard a mechanic when he pushes his foot
down hard T It raced full force.
Q. Did the car movef
A. It started with a jerk. Didn't start off all at once. It
started with a jerk.
Q. What "liappened?
.
A. It jerked real har.d and started up and the door kind of
slammed to; pushed me aside. I was so excited when I heard
the motor racing and the door slammed and the car started
down the street.
Q. ,Vhen you heard that motor racing· at that first instance,
from that time on until the car went forward, how ·much time
elapsed, if you can estimate iU
page 21 } A. .Just a matter of seconds. I was so exicted.
Q. Did you make any effort to do anything?
A. I tried to grab the door, and I was screaming, '' Take
your foot off the gas.''
·

Ida Doerr, v. Johnnie A. Barnes, Administrator

15

Ida Doerr.
Q. How do you know her foot was on the gas?

A.. Someone was bound to have it on.
Q. Did you see her foot on the gas Y
A. No, because the door slammed.

Mr. Breedlove: If Your Honor please, I am g·oing to ask
that this witness's remark that she must have bad her foot on
the gas be stricken and the jury be instructed to disregard it
as being conclusion on her part and not proper evidence.
The Court: Gentlemen, the witness must testify to that
which she knows. In other words, she said that the motor
was racing and that is as far as she can go. The other part
you may disregard. You have a right to draw your own conclusions from any evidence she gives in the matter.
Mr. Breedlove :
Q. As the motor started racing, were you standing· between
the door and the door opening or were you on the far side
of the door?
A. As near as I can remember, my car was away from this
convertible, and I was standing there. The door was opened.
I was standing kind of sideways, the steps to me.
Q. In order to make it a little clearer, let this book represent a car coming towards you and assume this pencil represents the open door. Were you standing between
page 22 ~ this position of the left side of the car and the
door or the far side?
A. I was right at the end of the door; rig-ht where the
eraser would be at the end.
Q. You were standing then in the line of the door f
A. That is right.
Q. How far in terms of feet or yards or inches were you in
the matter of reaching to that gear shift mechanism so that
vou could touch it f
., A. Where I was standing, I couldn't have touched it because
my arm wouldn't have been long enough.
Q. Could not have touched it 1
A. No.
Q. In those few seconds then from the time the motor
started racing until the car continued to jerk and jump forward, what, if anything, did you do to try to control the movement of that car?
A. When the door jerked out of my hand, I tried to stop
the door.
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Ida Doerr.

Q. The door went shut~ didn't it?
A. That is right. It started with such a jerk that it jerked
the door right closed.
.
Q. This was in June of last year, and I take it the weather
was warm?
A. Yes, it was warm.
Q. Was it training at that time or clear?
A. I believe it was clear. It wasn't raining. It was a little
cool, but it wasn't raining.
page 23 } Q.
as the left window of your car down or up T
A. I had to put the car windows up because the
ladies said they were a little chilly. I put the windows up to
keep the wind from blowing in the back on the ladies.
Q. So the window was closed the same time the door was
shut and you couldn't reach through the window?
A. I believe the window was up.
Q. So your only avenue of reaching back to the wheel or
controls of the car when the motor raced was through the
open door and that was closed to you by the door shutting, is
that correct f
A. ·That is right. .
Q. If you misunderstand the question, I will be glad to repeat it.
A. I don't know. Would you mind repeating that because I
didn't quite get it.
Q. With the Court's permission, I will rephrase it. As you
said, at this .point, by the open door where you were standing,
the window was already up in your left door?
A. That is right.
Q. So that when the car jumped forward a slig·ht bit, this
door blew shut?
A. That is rig-ht.
Q. And closed your only avenue of reaching to the control
mechanism?
A. That is correct.
Q. So from that point, after the car door was shut, the car
hafl no one at all to control it?
page 24 ~ A. No, because I was on the outside.
Q. "\Vhat happened to the car from that time on f
Where did it go 1
A. East on Henry Street.
Q. Could you estimate its speed as it passed Second Street?
A. No, I couldn't estimate it. I was too excited and I was
so terribly nervous and excited, I couldn't even recall what

,v
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Ida Doerr.
I actually did do. I k11ow I was running behind the car,
screaming and yelling. When the car got to Second Street,
it seemed like it kind of turned to the right .

•

•

•

•

•

*

•

page 26 ~

*

Q. From the time that car moved from its stopped position
up until the time that the car came to rest against the porch,
how much distance was traveled insofar as a citv block is
. concerned; more or less?
·
A. I would say it would be a city block, I imag-ine. I wouldn't
swear to it.
Q. vYould it be fair to say it went from the approximate
middle of one bloc~ to the approximate middle of the next?
A. No; not to the middle. It was closer to the corner.
Q. I helieve Mrs. Hethcox 's residence was closer to the
corner of Second Street than it was to Third, is that correct?
A. ·wen, it could be so that would be approximately a little
less than a block.
Q. The full course, the entire distance, from start to finish?
A. It wouldn't be over a block.
Q. When· you took these ladies home, I am certain that you
did so with no regrets or remorse, is that correct t
A. That is right.
Q. However, in taking that number of ladies home, it was
time-consuming·, wasn't it 1
A. It was whaU
Q. Time-consuming.

A. Yes.
Q. And I presume, as most folks do, you wanted
to get it over as quickly as possible f
A. Well, that never entered my mind.
I meant nothing derogatory to your nature, butI was just doing it as a favor.
·what was the purpose of leaving your car motor rununder those circumstances f
No purpose. :f guess I just wasn't thinking.
That is all.

page 27

Q.
A.
Q.
ning
A.
Q.

~

The Court: Do you want to use her now or later, Mr. Gill T
Mr. Gill: Now, I think, while she is up there.
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Officer C. W. Farmer.

CROSS EX.A.MINATION.
Examined bv lVIr. Gill:
Q. Mrs. Doerr, at the time that you were on this trip taking
the ladies home on the night of June 2nd, did you know where
each of them lived at that time?
.A. No, I didn 't.
Q. When Mr. Breedlove questioned you that somebody lived
here and somebody lived on the south side, that is information
you have developed since then?
A. That is right.
Q. Tell the jury, if you please, how Mrs. Hethcox attempted
to get out of the car; that is, what she did.
A. v\7ell, I turned the light on in the car and when I did,
she was reaching over and her hand was on the sterring wheel
to g·ive herself support to help pull herself over.
page 28 } Q. Show them, if you can, how she did it.
A. She was sitting in the middle. I remember
her hand coming over and she kind of slid around like this.
I don't exactly recall what- part of the body was moving or
what. I remember she put her hand out and was sliding. I
·had the dome lig·ht on in the car and I could see that.
Q. Had she moved her feet 1
A. I couldn't swear that that. I wasn't noticing. I was
looking in the car and was going to help her out.
Q. Where is this selector or lever located, the one mentioned
by Mr. Breedlove?
A. Right under the steering wheel; rig·ht there.
Q. I believe that is all I have.

OFFICER C. W. FARMER,
a ·witness called by Couns·el for the Plaintiff, having been :first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Examined by 1\ilr. Breedlove:

*

•

•

•

e

page 29 ~

•
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Officer C. }V. Farmer.
A. Arriving there, we found a great crowd of people
gathered in front of a residence at 127 Henry Street, and an
automobile was jammed under a front porch iu the northwest
corner of a dwelling and a front porch.

•

*

A. Well, there was several of them that was inpage 30 ~ jured. There was one lady sitting in a chair and
someone in the crowd said someone was injured.
I went to the automobile on the right-hand side next to the
house and there was two people in the front seat.

•

•

•

Q. ·w1mt, if anything- else, did you observe at that time,
sir, in regard to that automobile and the people in it t
A. I noticed the two people in it were apparently gravely
injured. One lady was under wheel in the middle and jammed
under the dashboard. Her knees and her feet were kind of to
the side and she was wedged with her head down next to the
seat. She couldn't mo-ve herself at all. The officers and everybody there assisted her.
Q. Do I take it she was jammed up under the
page 31 ~ seat a~d with herA. Her knees were partially jammed underneath
the dashboard and her bead, well, in other words, she had
slid down into the seat. Her head was partially jammed
ag·ainst the back cushioned part of the seat.
Q. In relation to the portion of the seat, was she in the
middle or over behind the wheel 1
A. She was laying· partially on an angle. She wasn't laying
sfraight.
.
Q. ·where were her feet f
A. More to the right side of the automobile.
Q. The lady that you have described in that ear as being in
the middle, I believe she is the lady who died a few minutes or
hours later at the hospital, Mrs. Hethcox?
A. Yes, sir.
Q. That's all.
Mr. Gill: No questions.
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MR. RUSSELL SMITH,
witness called by Counsel for the Plaintiff, having been first
duly sworn, was examined and testified as follows:

a

DIRECT EXAl\UNATION.
Examined by :\Ir. Breedlove :

•

•

Q. ·what is your business t
A. I run a garage, auto repair shop.
Q. How long have you been in the automobile business,
sir?
A. Seventeen or eighteen years I have been working on
them.
Q. Would you say that that business was the general repair
business of all types of autos 1
A. Yes, sir.
Q. On the nip;ht of June 2nd, 1953, last summer, did you
have occasion to see an automobile accident at the intersection of Second S h'eet and Henry Street Y
A. Yes, sir.
·
Q.. Where were you at that moment?
· A. Sitting on an automobile fender on the corner. The
wrecked car passed within five feet of where I was sitting.
Q. You were on the fender of a car at which intersection 1
A. Parked on Second Street at the intersection of Henry
Street.
Q. In which direction was it headed; toward First or .
Fourth?
A. The car I was sitting on the fender was on Second heading towards Henry.
Q. Would it be headed towards the north, .High StreeU
A. Towards High Street, yes, sir.
Q. Tell His Honor and the ladies and gentlemen of the
jury what yon saw from your po~ition on that fender.
A. Well, I just came in from the garage. I closed up, I
would say, roughly, it was 10 :00 o'clock; around 10 :00. I was
sitting on the fender, talking to the next door neighpage 33 ~ bor. He was putting some plaster in the l1ouse
out of his car on the corner. I heard a car roar,
and I heard a woman seream, and I looked and saw a lady
standing in the street. She was screaming, ''Somebody stop
the car."

page 32

~
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Russell Smith.
Q. When you first heard the car roar at that moment, had
you seen the car before T
A. I only seen the headlights. You don't pay attention to
so many oars sitting around.
Q. Did you see that car come to a stopped position f
A. I didn't notice when it come to a stopped position. It
wasn't right down at the sidewalk. It was what you might
say double-parked. It wasn't up to the curb.
Q. About a width of the car from the curM
A. About four or five feet, I would say.
Q. After you saw the car in that position, what was the
next thing that attracted your attention to it, sir¥
A. Well, the motor was roaring wide open. I thought it was
a bunch of teen-agers racing up and down the street.
Q. Did you look towards the car at that moment?
.l\.. Yes, sir.
Q. What did you see T
A. It was kind of c.areening back and forth when it passed.
The women were screaming. I still thought it was teenagers. It missed a telephone post with a fire box. It come
from here to that chair. It was running· at a pretty high
rate of spee<l. The motor was running wide open,
page 34 ~ as far as it goes. When it passed me, it caught
the sidewalk and took the mailbox off. It carried
it on down the street.
Q. You mentioned something about seeing a lady standing
in the street?
A. Yes, sir.
Q. Would you recognize that lady?
A. No. It was 10 :00 o'clock at night and dark. Didn't
even notice the lady. She came to the car.
Q. What did you do Y
A. I was the·first one tlmt got to it. It run up into the
house. I got out what I could get out and one lady, in my
opinion, she was dead. She appeared to be dead to me in the
car. I felt no pulse beat but they said s·he wasn't dead.
Q. Where was she sitting f
A. In the center under the dashboard; shoulders and head
on the seat.
Q. You say her shoulders and head were on the s-eat1
A. That is right where she was.
Q. Did you notice in which direction, if any, her feet were
pointed?
A. No. I was trying to get them out. I thought it might
catch fire.
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Russell Smith.
Q. Have you had experience in the repair and maintenance
of Hudson automobiles!
A.. We work on anv of them.
Q. A.re you familiar with the mechanism of a '52 Hornet
Hudson?
A. Just the same as anv other automobile. .
page 35 ~ Q. That ear is equipped with an automatic or
hydromatic shift?
A. Yes, sir, this ear had it.
Q. Did you see it T
A. Yes, sir.

•

•

•

Q. Did you notice whether or not the emergency brake was
in the on position f
A. If it bud been, and with the motor racing wide open, I
just don't see how-

Mr. Gill: Your Honor, I have been lenient in letting this
. slide on through, but I am going to object.
The Court: He can testifv onlv to what he knows. He can't
testify as to his conclusions:
"
Mr. Breedlove: I would like to be heard on that point.
The Court : The jury will please leave the court room.
(Jury leaves .court room.)
That is a conclusion i1e is getting ready to draw.
Mr. Breedlove: I want to be heard on that to this extent.
If you will recall, I asked Mr. Smith his qualifications and his
business and he lrns stated that he has been in the automobile
·
repair business for seventeen or eighteen years
page 36 ~ and in response to another question I asked him,
he said he was familiar with and had worked on
Hudson Hornets. With that experience behind him, I submit
that he qualifies as an expert and being such can give an
opinion as to a mechanism on this type of automobile.
The Court: He can give it as to the mechanism.
Mr. Breedlove: That is the purpose I was going to ask the
question and he jumped the gun on me and volunteered that
which is not responsive.
The Court: Ask him right now. Go right to it.
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Russell Smith.
By l\fr. Breedlove:
Q. Mr. Smith, from your experience in the general auto-·
mobile repair business and with particular emphasis on your
experience as to Hudson Hornets, equipped with automatic
type mechanisms as described, can you give an opinion as to
whether or not that automobile could g•o forward if it were in
the drive position of that mechanism and pressure applied to
the accelerator and the brake were on in the full position?
A. I don't see how i-t could.
Q. Is it your opinion that that brake would hold. the car
so it would not move forward T
A. It would probably move but not wide open. It would
tear up something or choke the motor.
The Court : Mr. Gill, now you .examine him.
By Mr. Gill:
Q. :Mr. Smith, that opinion that you have given
would depend upon the effectiveness of the emergency brake and its condition, would it not!
A. That is rig·ht.
Q. And whether it was full on or half on. The question
given to you was that it would have to be absolutely full on
and that is the reason for your opinion f
A. That is right.
Q. You didn't know the position of the emergency brake at
that time!
A. No, sir.
Q. Or whether the motor was tuned up or anything like .
thatf
~.t\.. No, sir.

page 37

~

Mr. Gill: I think on that ground, Your Honor, it is speculative.
The Court: I am just wondeTing.
Q. Mr. Smith, you don't know the condition of the brake?
A. No, sir.
Q. And if the brake wasn't pulled out way up, it wouldn't
have gone as fast, or not f
A. Yes, sir. It would have a tendency if it wasn't pulled
far backQ. How fast was the car going f
A. Fifty miles an hour, I would say.
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Russell Smith.
Q. How far did you have a view of it?
A. I would say one hundred yards. I saw it when it first
roared and come on by me. From where I was sitting to
where the accident happened must have been one hundred
· feet. It went on down. It came from the 200 block of Henry
Street and went one hundred feet in the next block, so she
passed one hundred feet after she passed where I
page 38 ~ wai:; sitting.
Q. You had time to judg·e the speed of it Y
A. Well, I couldn't give you no definite answer. She was
running at a hig·h rate of speed and still gaining speed. Them
things are fast. Anybody knows the Hudson Hornet is a
fast automobile. It passed me so quick I didn't have chance
to get up off the fender.
Q. Have you tested- those brakes yourself? In other words,
when the emergency is pulled up and the gas pressed all the
wav down as to what the situation is t
A. No, sir' I have not.
Q. You don't know then, in other words, whether the gas
pressed all the way, whether it would or would not go out
that fast¥
A. No, sir. I have had no reason to operate one wide open
with an emergency brake on.
Mr. Breedlove: Perhaps there is a misunderstanding of
the question. I meant to ask him a hypothetical question
based on standard conditions. Let me rephrase it and Your
Honor can rule on it.
The Court: I will let you go as far as you want now.
By 1\Ir. Breedlove:
'
Q. · Assuming that a Hudson Hornet, 1952, equipped with ·an
automatic gear shift mechanism, is in good running condition
both as to engine condition, gear mechanism, and all types
of brakes, both as to standard brakes and emergency brakes,
all in good first-class condition; assuming if you will, please,
that a Hudson Hornet exactly like that one with
page 39 ~ those conditions, the one you observed that night,
stopped in the street and was in the drive position
with the emergency brake pulled on as far as it can be and
the emergency brake is in good sound condition, with the
gear shift in dl'iving· positio~, and the emergency brake fully
on, if pressure were then applied to the accelerator, what
would happen to the car? vVould it stop and stay there or
would it go forward 7
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Russell Smith.
A. Most likely it would choke the motor, I would say. It
would on a conventional drive, I would say.

Mr. Gill: I object to that.
The Court: The jury is out. Do you want to ask him any
,questions about what he has .testified to out of the presence
of the jury,
Bv Mr. Gill:
~Q. In this hydromatic, you are familiar with the General
Motors hydromatic which is used in the Hudson Hornet 1
A. Yes.
Q. That is actually when it is in the drive position shifting
gearsY
A. That is right.
Q. So that it starts off slow or rather low, and shifts on up
to increase Y
A. Hydromatic has four speeds.
Q. When it is in drive, it utilizes four forward speeds, is
that right?
A. That is right.
.
Q. When your attention wa~ first attracted to this car, I
think you said several time~ that you heard the roar of the
motor full on as hard as she would go Y
page 40 } .A. Y e8, sir.
Q. Tha-t is all I have.

The Court:
Q. Have you made any tests of that?
A. What do you mean Y
Q. In other words, when the brake is pulled as far as it can
be pulled and then somebody stepped on the gas as hard as
ihey canY
A. No, sir. ·we never had occasion to do that.
Q. You haven't had any particular experience in that?
A. No, sir.
Q. Never tried it T
A. No, sir; not with an automatic transmission.
Q. I am just asking. How do you know it would hold or
not hold¥
A. That is hard to say. I believe it would choke the motor
.on a conventional shift.
Q. Why do you say that if you have never tried it and don't
know, why do you say it Y
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RusseU Srnith.
A.
fluid
Q.
A.

The automatic transmission is weaker. They work with
pressure.
You mean automatic1
Yes, sir, by fluid-like hydraulic ; like pumps.

The Court: Now, I will hear you aU on anything you want
.
Mr. Breedlove: I submit on that basis it certainly is expert opinion and as such is entitled to be considered
page 41 ~ by the jury.
.
.
The Court: You are not talking about this particular car?
Mr. Breedlove: I am talking about a standard car of this
type, and assuming it to be in an ideal running condition,
.what" would happen if a car, assuming· that this defendant's
car was in perfect working order, all parts, whicl1 would be
the most favorable position it would be in as far as she is
concerned; if under those ideal conditions and the hypothetical
statement of facts given to this man wl1om I submit is qualified
ag an expert on his many years' experience, he has given us
an opinion as to what probably would happen; the probability of what would happen as such as proper evidence. It is
up to the jury, I submit, to determine whether or not that is
reasonably compared to this defendant's car.
Vve have raised her car up to a higher level.
Mr. Gill: I object first to his qualifications as an expert
entitled to give an opinion on this matter of emergency brake
holding the car with the engine running. The reason I object
to that is he bas never made the test. It is his opinion, but he
has never tested it. It is an opinion, a question, on his part
with no qualifications as an expert. He must qualify as an
expert on this particular point in order to be able to give his
opinion.
Now, the other portion is that I do not think it is relevant
what an ordinarv car would do under these circumstances.
The relevancy here concerns tlie automobile of Mrs. Doerr.
r&ere are two objections as to permitting his opinion to come
m.
The Court : Let me ask you this. Are yon expert on this
busineest

. to say about it.

page 42

~

Q. If the brakes are on as far as they will go and
the gas is stepped on, well, in other words, have you
had any great experience in that thing!
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Russell S1nitli .
..."1.. If you mean opening the motor wide open and with the
emergency brake on, no, sir.
Q. Have you ever done that?
A. No, sir.
Q. You wouldn't know whether this brake would hold or
noU
A. No, sir.
Q. You wouldn't swear the brake would hold or not f
A. No. I have inspected a thousand, I guess, for the state
inspection., but I have never had occasion to open the motor
wide open with the emergency brake on.
Mr. Breedlove: I believe his answer was a moment ago
(Not meaning to contradict you) that he said in all probability
the motor would choke down.
A. That ·is when checking for the state inspection.
The Court: That is his opinion. Have you ever tried itf
A. No, sir.
Q. Then you wouldn't know of your own knowledge about
iU
A. That is right.
Q. You wouldn't know from experience because of the
fact that you have never tried it?
A. Never opened a motor with the emergency brake on.
Mr. Breedlove:
Q. You never opened the motor up?
page 43 } A. Not with an emergency brake pulled up.
Q. Have you tried the tests His Honor just mentioned to you with a smaller degree of pressure on the accelerator or rather than opening· the motor upY
A. Yes, for state inspection.
.
Q. When you do that for state inspection, do you have the
-emergency up?
A. Yes, sir. Emergency brake pulled up. That was to see
if it chokes the motor.
Q. And you put it in gear in the standard make car and
automatic transmission you put it in drive position Y
A. That is right.
Q. When you stepped on the accelerator, what results have
you gotten in your experience from the state inspection?
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Russell Smith.
A. The state inspection calls just to hold the weight of the
car on the hill. When I inspect them in automatic transmission to make a move, you engage yourself in g·ear.
Q. To make them move Y
A. They don't move until you feed tl1em some gas. Chokes
the motor. Yon don't have to put a lot of pressure to move
a car.
Q. In order to check that, you apply pressure to the accelerator with the gear shift in drive position and you pull up the
emergency, and if your emergency is operating properly, it
chokes off?
A. I have never had no occasion to do that.
Q. That stops the car. Have you actually done
page 44 ~ that test in your state inspections?
A. To choke the motor Y Well, several times,
but not with the motor wide open. That is the _question he
asked me.
Q. That is the point. He understood it was with it wide
open, the motor wide open. :My ·point was whether or not
the motor would choke off if the pressure were applied to the
accelerator in any degreet

The Court: With the emergency brake where¥
Mr. Breedlove: Full position.
The Court: Answer him. He said he never tried it in
full position.
Mr. Breedlove:. That is where I misunderstood.
Mr. Gill: He is repeating here.
Mr. Breedlove : I don't want to try to lead the witness. I
wanted to know whether this was a misunderstanding; whether
the question put to him was on the premise of a full wide open
motion, or position.
The Court: That is the question I asked him and he said
he never tried it.
Bv Mr. Breedlove :
~Q. Have you tried it with tlle motor open with a slig·ht
pressure applied Y
~tl. Yes, sir.
Q. When slight pressure is applied, what happened!
A. If you left it in gear, it chokes the motor, a slight pressure on it.
Q. If you don't on a hydromatic or conventional shifU
A. I couldn't tell you what it would do with a wide open
motor.
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Russell Smith.
'The Court: Let me ask you this. Why not let
page 45} this witness testify and you all examine him now.
He .said he never tried it with a full open motor
with the emergency pulled all the way up. Why not let the
jury have the benefit of anything :he does know about it,
Mr. Gill: I object to that since he is not qualified to give an
opinion. As a matter of fact, I am going· to move the Court
to instruct the jury to disregard what he did say.
The Court: Let'.s find out what he did say.
Mr. Bre.edlove: It was not responsive.. It was a voluntary
venture of an opinion on his part.
The Court: Mr. Breedlove, the evidence here is that the
lady pulled the emergency up all the way.
Mr. Breedlove: As far as she could get it.
The Court: Your expert here has testified he has never
tested it with the emergency pulled all the way up; under.stand 1 On that evidence, I am not interested either way
Except to get it .in the record. Ought that evidence to go in 1
Mr. Breedlove: If that is it. I am afraid I misunderstand
the question and the position you are stating it to be, sir. My
understanding of it is that he has testified that he tested it with
the brake on but not with the motor wide open.
By the Court:
Q. Have you pulled the brake all the way up? In other
words, with the motoi· open, have you tested it that way?
A. Brakes don't always come all the way back. A lot of
brakes is tighter than others. Some brakes you can
page 46 ~ pull all the way back to hold the car and again you
can moYe them three inches and it.will hold the car.
The Court; That is certainlv true.
Mr. Breedlove: The question, sir, now is whether or not
you have tested the brakes pulled back ·effectively. Can we
put it that way?

Q. As far as the brake can be pulled back have you tested
the car under those conditions with it being left in the drive
position and applying slight pressure on the accelerator?
A. Oh, sure.
Q. Approximately how many times have you so tested a
vehicle!
A. That is hard for me to answer. I ·worked four and a half
years at Seward's ~.t\.uto Service and did this.
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Q. "'W1lat happened to the motod
A. Just a slight pressure wouldn't move the car. Enough
pressure there and it will pull it off if the brakes don't hold
it effectively. As a rule it will choke the motor.

The Court: Have you tried iU
A. For state inspection with a slig·ht pressure.
Q. ,vhen you examine the Hudson cars with the brake pulled
up and applying the gass freely, all at once, do you say that it

would choke the motor t
A. I couldn't answer that. I have never tried it.

Mr. Breedlove: That is the evidence, sir, I want to elicit
from him, and I ask Your Honor to rule whether he may state
it to the jury. vVe are at that point. Mr. Gill is objecting
and I think it is admissible under those circumstances. That
is an opinion, expert opinion.
.
.
The Court : He said: he hasn't tried it.
page 47 ~ Mr. Breedlove : I don't mean to be persistent, sir.
The Court: I want you to be persistent.
Mr. Breedlove: He said he has tried .it under full wide open
motor. ·what happens is that a slight amount of pressure is
enough to move the car along normally, at reasonably slow
speed. ·w11at would happen if the brakes were on effectively
or pulled up as far as it could be and the gear shift was in that
position f
The Court: Casually p~essing the gasf What is wrong
_with that f He said he tried it, and he knows.
Mr. Gill: He has tried that, hut Smith's testimony was that
he heard the motor or roar and thought it was teen-agers. Mr.
Smith has said that the niotor went full on. Actually, you
haven't tried it full on, and I think you said it was done full
on, it would probably whaU Pull the brake offl
A. I can't answer that.
The Court: I am prepared to rule on it..
Bv Mr. Breedlove:
•'Q. Mr. Smith, from your experience which you have said
is seventeen or eighteen years in the general automobile repair business, will you assume, please, sir, that a 1952 Hudson
Hornet automobile is in sound working condition tbroughout
both as to engine, gear-shift mechanism, both foot and hand
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R·ussell Smith.
brake; that they are all in good sound condition, and assuming,
if you will please, that that automobile comes to a stopped
position with the engine running. The automatic
page 48 } transmission shift or whatever you call it is left
in the drive position. The emerg·ency brake is
pulled up as far as it can be gotten under average normal use.
If a slight amount of pressure, the average type· in average
.around-town driving is then applied to the accelerator, what
will happen to the motor under those circumstances?
Will it continue to run and propel the car forwards or will
it choke down 1
A. No, sir, with a slight amount of pressure it wouldn't run
if the emergency brake was up.
Mr. Gill: :My objection to the question is that it is not relevant to the situation described by Mr. Smith in previous testimony. He testified that the motor was roaring as if going
full-speed; that he thought it was some teen-agers; that the
conclusion reached by this witness is not competent evidence
to show what actually happened in this particular accident. I
think it is a question of relevancy here when he testifies to
·" slight" pressure, Your Honor. "Slight" is the word he used.
The Court: Here is an expert of seventeen years and he is
attempting to say that if the emergency was on and there was
slight pressure of gas on the accelerator, the car would choke
·down. I don't say that that applies to all facts here, but he
is entitled to give an opinion.
Mr. Gill: It is merely to confuse the jury. The evidence
before this Court is that the motor was put on full speed.
Now, what is the relevancy, the competency, the testimony
of what would happen if something else was done
page 49 ~ other than that actually done. Is it not relevant
to this issue.
The Court: All right.
Mr. Breedlove: That isn't all the evidence as to how this
motor started. We have conflicts here. Mr. Smith is a disinterested witness to begin with a.nd he said that he beard a
motor roar and he then looked. Mr. Smith, I submit is generally qualified as an automobile expert. Mrs. Doerr, the defendant herself said the motor started going but the car
bucked and it was several seconds before it took so, so that
under those circumstances, we have evidence from which the
jury could infer that there was not just a sudden amount of
pressure, if there was pressure at all, on the accelerator.
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Ritssell Sniith.
There is no evidence before this Court that the accelerator
was touched because Mrs. Doerr said that she could not testify,
and Your Honor instructed the jury to disregard a remark
which was a conclusion on her part that the accelerator was
touched.
That is the reason, Your Honor, I say it is up to the jury
to infer how the car started.
The Court : I am going to overrule the motion of the defendant and allow the question, to which you accept, for tho
reasons stated. Anything else you wish to say! I am going
to let the reporter read the question and the answer. Stop
at that. What do you think of that; and I am going to let
you cross-examine.
Mr. Gill: All right.
The Court: ·Cross-examine without waiving your rights.
page 50

~

(Jury returns to court room.)

Mr. Breedlove:
jury?

·wm you

please read that question to the

Reporter: "Mr. Breedlove: Mr. Smith, from your experience which you have said is sev-enteen or eighteen years in
the general automobile repair business, will you assume,
please, sir, that a 1952 Hudson Hornet automobile is in sound
working condition throughout both as to engine, gear-shift
mechanism, both foot and hand brake; that they are all in
good sound condition, and assuming, if you will, please, that
that automobile comes to a stopped position with the engine
running. The automatic transmission f.lhift or whatever you
call it is left in the drive position. The emergency brake is
pulled up as far as it can be gotten under average normal use.
If a slight amount of pressure, the average type in average
around-t0"\'\'11 driving is then applied to the accelerator, wliat
will happen to the motor under those circumstances? "\,Vill it
continue to run and propel the car fonvard or will it c.hoke
down 1''
"A. No, sir, with a slight amount of pressure it wouldn't
run if the emergency brake was up.''
The Court: Are you through 1
A. Yes, sir.
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Ventura..

CROSS EXAMINATION.

Examined by Mr. Gill:
Q. With the motor running 011 the .,,52 Hudson Hornet hydromatic and the car in drive position .and the motor idling,
does the car move?
A. You can leave it in drive and she will not move.
Q. ·what is necessary to make the car move 2
])age 51 } .A. You press the gas ; .accelerate~
Q. You have to step on the gas?
A. Yes, sir; don't have any clutch. Everything is automatic.
Q. How many shifts are there in driYe i
A. Four speeds in automatic transmission, General Motors.
Q. Tell the jury how they work.
A. You put the pressure ori the accelerator automatically..
She is in low. ·when she takes off from low, as the motor
picks up, she shifts to second, third, and four th. I guess you
-0all it over-drive.
Q. It does that without anybody moving a lever or anything.
It does it automatically. You keep your foot on the gas, and
it shifts.
Q. Mr.. Smith, under the conditions described by Mr. Breedlove in his question with one drive, have you ever tested the
-0ar with the motor full on f
A. No, sir.
Q. Never have done thaU
A. No, sir. No reason to have done that .

•

•

•

•

•

MR. A. M. VENTURA,
a. witness called by Counsel for the Plaintiff, having been first
-duly sworn, was examined and testified as follows :

page 52}

DIRECT EXAMINATION.

Examined hv Mr. Breedlove:
Q. Your name is A. M. Ventura Y
A. Yes, sir.
Q. You are in the automobile business in this city, are you
not?
.A.. Yes, sir ; repairing.
Q. How long have you been in that business?
.A.. Twenty-five years in Portsmouth.
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A. M. Ventiira.
Q. Does that business consist of general automobile repair
body work as well as engine and mechanism?
A. Yes, sir. It includes everything.
Q. Are you familiar with the mechanical operation of a
1952 Hudson Hornet automobile!
A. In what part do you mean?
Q. Generally.
A. Yes, sir. Are you talking a.bout the motor or whaU
Q. We will be more specific. That car can be acquired, can it not, equipped with an automatic mechanism called a hyclroma tic shift?
A. Y~s, sir.
Q. It is about that kind of car I am speaking. I direct your
attention to a 1952 Hornet equipped with hydromatic shift
mechanism.
A. All right.
Q. What experience have you had with a car of that type,
sir?
A. Experience?
Q. As to how that mechanism operates.
page 53 }- A. I believe I have repaired them ever since they
first came out.
Q. That mechanism, hydromatic, how many positions does
it have?
A. You have your low and drive and a reverse and neutral.
Later models have a parking gear in it.
Q. You also operate in your business a state inspection
station?
A. Yes, sir.
Q. In that capacity have you had experience in testing a
car of that type as to the effectiveness of the hand or emergency brake?
A. During inspection you do.
Q. Do you mind describing the average test that you nm to
determine whether the hand brake is in proper condition or not
on that automatic. type car
A. ,vhat clo you mean by that?
Q. Whether or not your brake has been adjusted to be in
proper accepted working condition, your hand brake?
A. During inspection you pull the emergency brake on as
far as she will come. She is supposed to have an inch clearance from the dashboard. She has one inch clearance before
she gets to the end. Never let one of them come to the dash0
/

Ida Doerr., v. Johnnie A. Barnes, Administrator

35

.A. lll~ Ventura.

hoard. If you pulled the emergency brake up, the motor
running, ease down on the gas, and attempt to move the brake
.at any time, it has got to be adjusted.
Q. When the emergency brake is adjusted, your motor is.
running in the test 1
A. Yes, sir.
Q. And your gear-shift is in drive position 7
page 54} A. Yes. You put it in drive position.
Q. When you have adjusted that emergency
brake to the proper accepted position, you apply the pressure
to the accelerator which you have just described, what happens
-0r what is supposed to happen to that motor 7
A. You choke down the motor.
·
Mr. Gill: Object to the question. Object to his quali:fica-tions.
The Court : He has already qualified.
Mr. Gill: We haven't got it on the full throttle proposition
here.
The Court: You will have an opportunity. He hasn't
.asked him.

Mr. Breedlove:
Q. Have you had occasion in those tests to go further than
that of applying slight pressure, I believe you described it, to
test that brake as against a sudden full pressure on the ac.celerator f
A. Full pressure she might just lunge a little bit but she will
die down.
Q. Have you tested them on full pressure 7
A. That is the only way you can inspect it. You are supJ)Osed to kill the motor to the emerg·ency brake to be right.
Mr. Breedlove: No further questions.
CROSS EXAMINATION.
Examined by Mr. Gill:
Q. Mr. Ventura, have you ever tested a 1952 Hudson Hornet
l1ydroma tic emergency brake using the sudden full throttle in
drive position Y
A. Yes, sir, we have. vVe have pushed the gas down until
it choked the motor.
page 55 } Q. I mean have you stepped on the gas full
force?
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Bessie Hanes.
A. All at one time t
Q. Yes.
A. I gradually worked it up to that to see when she will
stop. If she pulled the motor down, well, she is supposed to
be absolutely in a position to pull the motor down before we
pass the emergency ..
Q. A motor that is idling does not develop as much power,
torque or horsepower, either one, as an engine which is running at full po,ver!
A. No, sir, it will not.
Q. And the difference will be three or four times as powerful with full throttle as it would idle or with slight pressure t
A. Your idling· speed would be around eighteen hundred
revolutions and full throttle would be around thirty-five lrnndred revolutions, so you are just doubling it up.
Q. Are you able to tell the members of the jury just what
horsepower would be produced at eighteen hundred t
A. Idling speed is around forty.
Q. Full speed?
A. Depends on the capacity of the car. That particular
Hudson Hornet, I think, has ninety or one hundred horsepower.
Q. About how much?
A. Nine to one hundred horsepower. That is all the factory
is putting into it. You can't get 110 more out of it.
Mr. Gill: That is all I have.
~

·
MRS. BESSIE HANES,
a witness called by Counsel for the Plaintiff, having been first duly sworn, was examined and testified as
follows:

page 56

DIRECT EXAMINATION.
Examined by Mr. Breedlove:

•
page 58

~

•

•

*
*
Q. "\Vhen Mrs. Doerr stopped that car, what did she do, if
anything·, prior to :M:rs. Hethcox's attempting to get out of
the cart
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Bessie Hanes.
A.. She just stepped out of the car .and Mrs. Hethcox was
going to slip under the wheel. That is all I know that taken
place in there.
Q. The car was at a standstill, was it not, when Mrs.. Doerr
got ouU
A. Yes, it was..
Q. And she was standing outside by the open
JJage 59 } door when this incident occurred, is that correcU
A. That is right.
Q. The inciclentabout which we speak goes back to the movement of that car, does it not?
A. Yes.
Q. vVould you describe for us, please, how that car .started
moving!
A. vVell, when she got out and Mrs. Hethcox slipped under
the wheel
Q. Did you see her touch anything in order to move j
A. I really can't say because when the car started I got so
.excited. I really can't say, but I am ahnost sure she put her
hand on the wheel. I am almost sure of that.
Q. Did you see that yourself?
A. No, I didn't see it, but the way the car swung around
made me think so.
Q. Then that is a conclusion on your part, is it not!
A. That is right. ·r didn't see it, but tha.t is the way I think
it happened.
Q. Did you see or hear any noise that would indicate that
Mrs. Doerr had done anything to the mechanism of that car as
she got out of it?
A. No, I do not. She just stepped out and that's all I know.
Q. How long was it after she stepped out of the car before it started m..Q!ing¥
A. It looked like it was almost immediately.
Q. When the car started for,yarcl, did it do so easy, slowlyT
A. Yes. It started off easy.
page 60 } Q. wr as there any jerking motion to the ear at the
beginning of its movements 7
It kind of jerked just a little and started off slowly and
picked up speed as it went along.
Q. The car moved from that stopped position up to a porch
where it.crashed and stopped, is that correcU
A. That is correct.

•

•

•

•

•

Supreme Court of Appeals of Vir&",inia

38

Rosa Harris.
CROSS EXAMINATION..
Examined by Mr. Gill:
Q. Mrs. Hanes, after you ladies had taken Mrs. Saunders
home, where were you supposed to go next T
A. I don't know ,vhether we were supposed to go where we
did, but it was to take Mrs. Hethcox home and go around the
corner to :Mrs. Staples.
Q. Do you recall who made the request that the car be
stopped by Mrs. Doerr to let Mrs. Hethcox out 1
page 61 ~ A. I didn't hear that.
Q. After Mrs. Doerr stopped the automobile, do
you know what she did then?
A. She got out and just stood there for Mrs. Hethcox to
get out. That's all I can remember.
Q. How long had she been standing there before the car
moved!
A. It wasn't very long. It was just long enough for her
to get out; waiting for her to slip under the wheel.

•

*

•

.

•

MRS. ROSA HAR.RIS,
a witness called by Counsel for the Plaintiff, having been first

duly sworn, was examined and testified as follows:
DIRECT EXA~IINATION.

.

Examined by Mr. Breedlove:

page 63

.

•

•

•

•

•

~

•

Q. As Mrs. Doerr stopped the car, what did she do then in
order to permit Mrs. Hethcox to get out of the car!
A. She got out and opened the door, or opened the door and
then g-ot out.
Q. ~Did you see her do anything else to any of the mechanism
there in the immediate area of the steering wheel?
A. No, I did not.
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Rosa Harris.
Q. Do you know of your own knowledge whether or not
when she got out of the door ( This is Mrs. Doerr, now)
whether the motor was left running?
A. I did not hear it.
Q. After she got out, she stood at the open door on the
street, did she not?
A. Yes.
Q. ·what is the next thing. that happened from that moment
on?
A. Mrs. Hethcox put her hand on the wheel and moved and
when she did, the car started.
Q. Did the car go forward immediately?
A. I think so.
Q. Did you hear the motor roar at all?
A. No, I did not.
Q. Did I understand you to .say that the car did go forward
almost immediately?
page 64 } A. I don't kn9w how quick it was, but it went.

.

•

•

•

•

page 65}

•

•

Q. As the car started moving forward, what was Mrs. Hethcox doing or saying 1
A. All I know, she put her hand on the wheel and started to
move, I suppose to get out, and the car started.
Q. What did she say then f
.
A. She said, "What am I doing? What have I doneY"
That is all I know. It hit the mailbox.
Q. Did you say ·anything to her; tell her what to do T
A. I said, '' Move your foot, quick."
Q. You told her to move her foot quickly!
A. Yes, sir.
Q. For what purpose?
Mr. Breedlove: I don't think that that has any bearing or
purpose. She can state what was said. .
The Court: The jury can draw conclusions, don't you
. think?
Mr. Gill: I would like to have her say why she said this
thing.

Supreme Court of Appeals of Virginia

40

Bessie Thonias.
Mr. Breedlove: I agree you would.
The Court : The jury will please step in the other room.
(Jury leaves court room.)
By Mr. Gill:
Q. Mrs. Harris, why did you ask Mrs. Hethcox to move her
foot quickly!
page 66 ~ A. I thought maybe it would stop, I guess. I
don't know what else.
Q. That is all.
The Court: Sustain his objection. You except. That is
what she thinks.

•

•

•

•

MRS. BESSIE THOMAS,
a witness called by Counsel for the Plaintiff, having been first

duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Examined by Mr. Breedlove:

•
page 69

•

•

~

•
Q. As Mrs. Doerr got out of the car, she was standing on
the street, is that correct 1
A. She got out and stood on the street, yes, sir.
Q.
as the left door open 7
A. If it was open, I didn't see it.
Q. Do you know whether she closed it after she got out or
not?
A. I don't know.
Q. What happened after she got out of the car on the street?
A. All I know is the car taken off. I don't remember anything else.

,,r

•

•

•

•
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Phoebe Staples.
page 70}

.

.

•

''PHOEBE STAPLES,
witness of legal age, _being first duly sworn, deposes and
says:

:a

"''Mr. Breedlove:

page 73}

•

•

'' Q. Wlmt, if anything, did Mrs. Doerr <lo immediately
prior to the car going forward 1
'' A. "\Vell, she got out of the car but she didn't do anything.
"Q. ·was there anything said at that time by Mrs. Doerr as
to who was to get out of the car?
'' A. Well, that was all planned before we stopped.
''Q. "\Vell, you say 'planned'. What do you mean by that?
'' A. I mean when we left her house, it was at her mother's
house this party was, this meeting (It was a Sunday School
meeting) and they said, 'We will put Mrs. Hethcox out first.'
"Q. I see. After Mrs. Doerr stopped the car, do you know
of your own knowledge wheth~r or not she cut the motor off?
"A. No, I don't know nothing about that.
"Q. You do noU
"A. No.
"Q. Did she get out of her left dood
"A. She got out of her door where she was sitting right
there at that time.
''Q. Did she get out and stand on the street?
''A. Yes.
'' Q. How much time elapsed after she got out of the car and
was standing on the street before the car moved forward?
'' A. I don't know. Can't tell you. It was done
page 74 ~ so quickly, we didn't know what happened.
''Q. I see. Do you know of your own knowledge
whether or not Mrs. Doerr pulled on the emergency brake on
that cad
"A. No.
'' Q. You don't know?

42

Supreme Court of Appeals of Virginia

Phoebe Staples.

"A. No.
"Q. ··what, if anything, did you see her do just prior to
getting out of the left door of her car 7
'' A. Nothing. Nothing special.
'' Q. Did you see her do anything at all f
"A. No.
'' Q. Did she say anything to Mrs. Hethcox that you recall r
"A. No, not that I know.
'' Q. Did Mrs. Hethcox say anything to her t
"A. No. She was just going to try'' Q. She was just trying to get out of the car?
"A. No. She was just going to ky. She was just trying
to get out of the car.
'' Q.. You were on the right of Mrs. Hethcox, weren't you t
'' A. Yes.
"Q. At that time, did you have any physical disability 1
''A. Yes.
"Q. Would you please tell us w·hat it wast
"A. Well, I had a bad right hip.
page 75 ~ '' Q. After the car door was opened,. that left only
the left door for Mrs. Hethcox,to get out, is that
rightY
''A. Yes.
"Q. Did she make any movement at all to get out of the cart
'' A. She tried.
'' Q. What did she do, if anythingY
'' A. Well, I don't know. She must have stepped on it.
''Q. Well, I don't want your. conclusions now. If you know
of your own knowledge or saw her!
' 'A. No, I didn't see her .

•

•

•

page 76 ~

•

•

"Q. When the car started forwm·d, \vhere was Mrs. DoeTr?
'' A. She was on the street.
'' Q. So that she was not in the car at the time that it
started forward f
"A. Ob, no. No. Because Mrs. Hethcox couldn't get out
until after Mrs. Doerr got out.
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Phoebe Staples.
Q. I see. So when Mrs. Hethcox moved to the left, how far
did she get before the car moved forward?
'' A. Almost instantly.

•

•

•

•

page 77}

•
Mr. Gill: (Reading.) "Q. Mrs. Staples, did Mrs. Heth-cox agree to go to her house first 1
'' A. Yes. We had planned to do that
'' Q. I won't say anymo1·e. Go ahead and say anything
you want to say.
'' A. All I was going to say was we could have ·
page 78 ~ all come here first and gone to her house because
we all live right here together.
'' Q. After the car stopped, did Mrs. Hethcox agree to get
out on the left-hand side?
''A. Yes.
"Q. She made no objection to iU
"A. No.
'' Q. She knew she was going out under the wheel?
''A. Yes.
"Q. She knew that when you stopped there in the first
place?
'' A. Yes. Yes. She had done that before.
"Q. She had done it before 1
'' A. Yes. She had done it before on other occasions when
we were together.
'' Q. I see. So she was agreeable and made no protest to
using that method?
'' A. No. It was perfectly all right with her.
'' Q. When the car started to move forward, Mrs. Doerr
· was standing in the street. vVas she holding the door open?
'' A. No. I think she opened the door for Mrs. Hethcox to
get out, you see, and when it went down the street, the door
slammed to.
"Q. I see.
'' A. I think that is the ·way it did. I am not sure but I think
that is the way.
·
'' Q. ·when Mrs. Hethcox began to move over to get out the
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Johnnie A. Barnes.
page 79

~

door, that is when the car started forward suddenly Y
''A. Yes, yes. Yes.''

•

•

,..

~

•

•

•

•

•

•

page 81 ~

JOHNNIE A. BARNES,
recalled.

DIRECT EXAMINATION.
Examined by l\fr. Breedlove : ·
Q. Yon have been previously sworn, and you are still under
oath, Mr. Barnes. I just remind you of that. You heard the
doctor testify that your grandmother, Mrs. Hethcox, had a
broken shoulder and the bone in the upper arm and that she
suffered an injury to her head and a laceration of some sort
under her chin 7 I will merely ask you whether or not prior
to this accident, your grandmother had any such injuries?
A. None of them, no.
Q. None of those Y
A. No, sir.
Q. Was your grandmother employed Y
A. No.
Q. What was her means of subsistence, sir?
A. Well, the ·welfare helped her and we helped her what we
could help.
Q. She maintained her own residence, did she Y
A. Yes.
Q. That is all.

•

•

•

•

•

•

page 82 ~

•

•

~fr. Gill: I am prepared to make a motion. If Your Honor
please, at this time, I will make a motion to strike the plaintiff's evidence on the ground that there has been no showing
of gross negligence on the part of the defendant. The only
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~vidcnce before the Court is that the vehicle operated by the
defendant was stopped and was left with the motor running.
I don't think there is any other evidence other than that,
cQther than the defendant's evidence that she put the brake on.
Under the circumstances, it is the opinion of the defendant
that that does not constitute gross negligence.
The second point on which I am basing the motion to strike
would be that in order for this accident to happen, the plaintiff's decedant, must have stepped on the accelerator and is
therefore guilty of negligence. She assumed the risk of getting out by moving from a safe position in the car by moving
.over and her death resulted from that; naturally, she is guilty
of contributory neg·ligeuce.

•
page 84}

•
Mr .. Gill: Yes, sir, I do on that. First of all, the testimony
concerning the position of the car in regard to the curb, the
.})laintiff's own witnesses have said it was close to the curb.
Assuming that l\Ir. Smith's testimony is to be taken into consideration and that that was negligence to stop there, as is
contended by the plaintiff, certainly that was obvious to the
plaintiff, the plaintiff's dcccda.nt to get out of that place then,
the plaintiff's decedant must have acquiesced, assumed the
risk, being guilty of contributory neg·ligence.
The Court: According to your view.
Mr. Gill: According to my view. I believe that lVIrs. Doerr
said that she was not right over by the curb; that there was a
space.
The Court : She said there was a car's width to the other
side.
Mr. Gill: If it is negligence to stop there, then
page 85 } the plaintiff's clccedant would be guilty.
The Court: Let's assume it wasn't negligence
then it wouldn't be contributory neg·ligence.
Mr. Gill: The next one is in regard to t.lrn testimony of the
ladies in regard to what Mrs. Doerr did when stopping the
car. It is not positive evidence. They say they didn't see
Jier do anything;. rrhey didn't say they did not see her do
.anything. I think under those circ~stanccs, the plaintiff is
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bound by the testimony of the defendant, an adverse witness,
coming in saying that the emergency brake was put on. That
leaves us with whaH
That leaves us with the only act of negligence, leaving the
motor running; and that, in itself, is not sufficient to constitute gross negligence. It is not a question there for the jury.
I think it is a matter of law. No g-ross negligence .

•

•

page 87-A ~ EXCEPTIONS TO INSTRUCTIONS.
Mr. Breedlove: 'rlie plaintiff excepts to the Court's granting of instruction '' D-1'' on the following· grounds: The in8truction states that it is presumed that the Defendant was
free from gross ncµ;ligence and that the burden is upon the
Plaintiff to prove it by a preponderance of evidence. It is
submitted that the Plaintiff has sustained tha.t burden of proof
ancl has proved a series of simple acts of negligence the cumuln tive effect of which is and amounts to gross negligence ancl
theref.ore any instruction that tliere is a presumption under
those circumstances and evidence in favor of the defendant
being free from p:ross negligence would be error.
Counsel for Plaintiff excepts to the Court's granting· of
ir1struction "D-2" which. states that it was the duty of 1\1:rs.
Hethcox to use reasonable care for her own safety in alighting·
from the Defendant's automobile and anv failure to do so was
negligence. Counsel for Plaintiff states that there is no evidence at all before the Court either from the defense viewpoint
or from that of the Plaintiff wllich establishes the fact that
Mrs. Hethcox failed to use reasonable care, there being no
positive evidence whatever that she may or may not have
stepped on the accelerator or have touched the automatic
g·earshift mechanism. The only evidence being·
page 87-B ~ tlmt of all of the witnesses, Mrs. Haynes, Mrs.
Harris, Mrs. Thomas and the others that all they
saw Mrs. Hethcox do was to touch her hand to the wheel and
it stopped at that point.
Counsel for Plaintiff exceptR to the Court's refusal to grant
instruction ''P-3" on the grounds tbat it is a fundamental
principal of law as laid down in the decisions of the Court of
Appeals t~at multiple ~cts of ordinary or simple negligence
mav be so combined as to Jrnve their cumulative effect amount
to form of recklessness or a total disreg-a.rd of all precautions akin to willful and wa.ntonnes.c; conduct and that such
cumulative effect can under proper circumstances amount to
gross negligence.

a
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Counsel for Plaintiff excepts to the Court's refusal to grant
Instruction '' P-4'' on the grounds that the law requires a person in the operation of a motor vehicle in the exercise of clue
diligence to use that degree of care which may be reasonably
expected to be carried forth by a person of ordinary prudence.
rrhe evidence in this case discloses that Mrs. Doerr, the defendant, failed to stop .her motor vehicle in a reasonably close
position to the rig·ht-hand curb of the sidewalk and the evidence is in dispute as to whether or not there was a space at
that curb in which she could get her automobile had she used
the proper care to do so. Further that having stopped her
automobile in the Street and not at a reasonable
page 87-C ~ position close to the curb, the only means of exit
allowed to the decedent to alig·ht from that automobile was to the left or into the travel portion of the Street
rather than toward the sidewalk which would be the safer side
of the car from which to alight. Third that the evidence is
that the Defendant, Mrs. Doerr, failed to disengage the engine
-0f the automobile and admitted that she did leave it running
and further stated that she could not remember whether she
removed the car in its gear mechanism from the drive position
to neutral although she thought she had moved it to neutral
she could not say definitely one way or the other. And further
on this point the testimony of two experts, Mr. Smith and
Mr. Ventura was to the effect that if the gearshift. were in
neutral position that pressure on the accelerator would not
cause the car to go forward whereas, if it were left in the
drive position the slightest pressure on the accelerator would
cause the car to move forward assuming· that the emerg·ency
brake was not applied.
Plaintiff excepts to the Court's refusal to grant Instruction '' P-4 (a),'' for the same reasons as assigned for the
refusal to grant Instruction "P-4." These two Instructions
being in substance the same except for rewording in sub-paragraph one of "P-4 (a)."
Plaintiff excepts to the Court's ruling in repage 87-D ~ fusing· to gTant Instruction '' P-5'' on the grounds
that it is the law of this State that combined acts
of simple negligence can, under. certain circumstances and
proper instructions, amount in their cumulative effect to gross
negligence and it is the province of the jury to determine
·whether such cumulative effect is gToss negligence and further
whether under the facts and circumstances of this case such
gross negligence was the sole proximate cause of the decedent's death.
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Plaintiff excepts to the Court's granting of Instruction
'' P-5 (a) '' for the same reasons as assigned for Instruction
"P-5,'' the wording of these two Instructions being substantially the same.
Counsel for Plaintiff excepts to the Court's refusal to grant
Instruction '' P-6'' on the grounds that a deliberate act as is
shown by the evidence of this case when Mrs. Doerr admitted
that she had no good reason and could not assign a reason
for failing to cut off her engine and the ref ore it must be presumed that she left it running with a definite purpose in mind
and that that is deliberate, the law being that a deliberate act
on the part of the Defendant constitutes important evidence
on the question of gross negligence.
Plaintiff excepts to the Court's ruling in refusing to grant
Instruction" P-7" in that it states a fundamental
page 87-E ~ principal of law both criminal and civil and that
the defendant, under these circumstances, is presumed to intend the natural and probable results of the acts
particularly in leaving the engine running and in ff,liling to
disengage the automatic mechanism.
l\fr. Gill: The defendant excepts to the granting of Instruction "P-1 '' by the Court as it defines simple negligence
is not relevant to the issue and will merely confuse the issue.
The defendant also objects to the granting· of Instruction
"P-1" as there is no evidence of gToss negligence before the
Court which will justify the granting of any such instruction
or the granting of any instruction for and in behalf of the
plaintiff.
The defendant objects to the ruling of the Court in granting
instruction "P-2" and excepts to the ruling of the Court as
there is no evidence of gross negligence upon which to base
any instructions for the plaintiff.
Now let me go back to instruction number one, I don't believe I said there tllat I excepted to the Court's action, but it
was noted on the orig'inal.

•

•

•

A Copy-Te$te:

H. G.. TURNER, Clerk.
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