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Supreme Court of Appeals of Virginia
at Richmond

FLOYD BOSTIC, ET AL.
v.

DIDENA BOSTIC, ET AL.
FROM THE cmOUIT COURT OF RUSSELL COUJ:,.TJ:Y.

RULE 5 :l~BRIEFS.
§5. NUMBER OF CoPms. Twenty~:five copies of each brief shall
be filed with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed.
~6. SrzE AND TYPE. Briefs shall be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be p1i nted in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
H. G. TURN'JTIR. Clerk.
Court opens at 9:30 a.m.; Adjourns at 1:00 p. m.
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NOTICE TO COUNSEL
T hi s case proba bly w ill be call ed at th e sess ion of co urt to
)e held
JUN - - 1957
Yo u will be advised late r mo re defi nitely as to t he ela t e.
P rint na m es oi co un sel on fr ont cove r of bri efs.
H. G. T urn er. Cl erk.

IN.THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 4690

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Wednesday
the 16th day of January, 1957.
FLOYD BOSTIC, ET AL.,

Appellants,

against
DIDENA BOSTIC, ET AL.,

Appellees.

From the Circuit Court of Russell County.

Upon the netition of Floyd Bostic, Charlie Stallard Bostic, Lola A. Whited, Jettie Whited, Bert Dye, Kenneth Dye,
Vida Harris, Rual Dye, Marie D. Batton, Geneva D. Breedlove and Beulah Hubbard an appeal is awarded them from a
decree entered by the Circuit Court of Russell County on
the 26th day of September~ 1956, in a certain chancery cause
then therein depending wherein Didena Bostic was plaintiff
and Carnie Odell Bostic was defendant; upon the petitioners,
or some one for them, entering into bond with sufficient security before the clerk of the said Circuit Court in the penalty of
three hundred dollars, with condition as the law directs.
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•

ORIGINAL BILL.
To the Honorable E. T. Carter, Judge of the Circuit Court
of the County of Russell, Virginia:
Your complainant, Didena Bostic, a citizen .of the County
of Russell, Virginia, would most respectfully represent:
(1) That your complainant, Didena Bostic, and Carnie
Odell Bostic, who is an infant under the age of twenty-one
years, are the owners in fee of a certain tract or parcel of
land lying and being in the County of Russell, Virginia, in
the New Garden Magisterial District, and estimated to contain about 83 acres more or less, the title to which and the
respective interests therein held by each, was acquired by
deed from James Bostic bearing date on the 14th day of February, 1946, and of record in the Clerk's Office of Russell
County, Virginia, in Deed Book No. 125, page 322, as will
more fully appear from a certified copy of the said deed of
conveyance herewith filed, marked, "Exhibit No. 1", and
prayed to be read along with and treated as a part hereof;
(2) That the in.terest in the said menti:oned tract or parcel
of land acquired as aforesaid from the said James Bostic by
the said Carnie Odell Bostic by said deed bearing
page 2 r date of February 14th, 1946, is the only property
and effects that the said Carnie Odell Bostic owns or
has an interest in;
(3) That R. L. Matney and Sherman Meadows have agreed
in writing to lease the said mentioned 83 tract of land for
the purpose of mining and removing of the coal therefrom,
and to make payment of a minimum rental royalty per year
of the sum of $500.00, and regardless of whether or not the
coal that is mined during any yearly period would produce
the said sum of money at the rate of royalty provided in the
contract of lease i and have further agreed in said writing
to make the payment of forty (40c) cents for each and every
ton of two thousand pounds of coal mined and removed from
what is commonly known as the Upper Banner Seam of coal
on said lands ; and in addition thereto to make payment of
twenty-five (25c) cents for each .and every ton of two. thousand pounds of coal mined and removed from any or either of
the other seams of coal found upon the said lands.
.
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And the said R. L. Matney and Sherman Meadows have
agreed in writing to make payment of the annual taxes which
are assessed against the developed coal lands during the
continuance of the lease, and to likewise pay the taxes which
may be assessed against the improvements that are placed
upon the said lands; and have further agreed and bound themselves to work and mine the said lands in an efficient and
workmanlike manner as will be approved by a competent and
experienced mining engine-er, and so as to make the greatest
recovery of coal practicable; all of which will more fully appear from a copy of the contract of lease bearing date on
the 3rd day of September, 1955, herewith filed, marked, "Exhibit No. 2", and prayed to be read along with and treated.
as a part hereof ;
.
page 3 ~
( 4) That your complainant is advised and be.
lieves and here alleges that the facts as hereinafter
set forth, and are believed f-0 be true and correct, are amply
sufficient to estnblish the advisability and propriety of making the said lease\and in'accordance •with the terms and pro. visions which have been agreed upon by the proposed lessees,
and which said facts are as follows, to-wit:
(a) That James Bostic, the prior owner of the said tract
or parcel of land, many years prior to his con·veyance to
your complainant and the said Carnie Odell Bostic, permitted
_certain lessees to mine and remove large quantities of the
coal from the said lands from what is known as the :Upper
Banner Seam, and without leaving sufficient pillars of coal,
or other arti!'.l ial means of support to hold the overlying
surface and strata in its natural position, and as a result
thereof the overlying surfa~e and strata has broken and
fallen into the mined out area, which makes it impossible to
mine and remove the remaining coal therefrom in what is
known as deep mining methods; and which said breaking and
falling of tl:e strata and surface has resulted in destroying
the· surface lam~s or its use for farming purposes;
(b) That the thickness of the coal in the Upper Banner
Seam, that h'ls been rendered unminable by deep mining
methods by former lessees of the prior owner is six feet in
heighth as appears from the points which can be approached
.
with safety;
(c) That the said Upper Banner Seam of the said coal is
the top seam of coal on the said lands, and can be mined by .
strip-mining methods without injuring or damaging in any
manner the other seams of coal situated upon the said lands;
and that by the use of the said strip-mining method, and the
removal of the soil and strata from over the said seam oi

4
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coal, which under its condition is worthless, and cannot be
made of any value in the future, there can be salvaged and
saved 1742 tons of coal for each and every one foot of thickness of the said seam of coal covering an area of one acre,
or for every 43,560 square feet of coal mined, and which
would result in the salvage and sale of 10,452 tons of coal
for each and every acre of the said seam measuring six feet
in thicltness, and result in obtaining the sum of $4,180.80 to
the lessors for every acre so salvaged;
( d) That the coal situate upon the said lands, other than
what is found in the Upper Banner Seam are not susceptible
of mining by strip-mining methods, save and except as to
the outcrop of the coal extending from the cap-rock to the
surface of the· land, which is usually a distance of
page 4 t about ten or twelve feet from the cap-rock to the surface of the ground, and the coal rn said outcrop 1s
invariably of an inferior quality, and of less value than the
coal that lies beneath the cap-rock;
( e) That the said lm:tds are not susceptible of being used
for agricultural purposes, and in their present condition will
not produce an annual rental income of a sum in excess of the
annual taxes which are assessed against the said lands;
(f) That by the mining and removal of the coal in accordance with the terms and provisions of the lease contract,
offered by the said R.. L. Matney and Sherman Meadows,
there will be created and established a continuous source of
income for the owners of the said lands, and in addition
thereto, the owners of the said lands, will be relieved of a
considerable tax burden; and
(g) That by the ratification and approval of the said contract of lease, and the permitting of the mining and removal
of the coal at this time that has been made nnminable by deep
mining methods, there will result a salvage and saving of
a large quantity of valuable coal which would otherwise be
lost to the owners of the said lands, and which· said ratification and approval is believed to be necessary for the purpose
of preserving the estate;
(5) That your complainant, Didena Bostic, further alleges
that the said Carnie Odell Bostic is of the age of 19 years,
and that if he were dead that your complainant, Didena Bostic, who is his mother, would be his sole heir and distributee;
(6) That your complainant further alleges that she and
the said Carnie Odell Bostic are the only persons who are
interested in the -said lands sought to be leased in this suit
or whose interests could be affected in any manner by th~
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confirmation and approval of the said lease, and further allege
that the rights of no person will be prejudiced by the making
of the said lease.
~

IN CONSIDERATION WHEREOF, your complainant prays that Carnie Odell Bostic, an infant,
R. L. Matney and Sherman Meadows be made parties defendant hereto, and required but not under oath as to the defendants R. L. Matney and bherman Meadows, who are
adults, the answer under oath as to them being expressly
waived; that a competent and discreet attorney at law be
appointed as Guardian Ad 1.Jitem, to represent the interest
of the infant, Carnie Odell Bostic, and required to answer
under oath as provided by law; that the said contract of
lease with the said R. L. Matney and Sherman Meadows be
approved, ratified and confirmed; and that your complainant
have all such other, further and general relief in the premises
as the .nature of her case may require, or to equity shall
seem meet. And she will ever pray etc.
page 5

DIDENA BOSTIC,
Complainant.
A. T. GRIFFITH,
Lebanon, Va.,
Counsel.
State of Virginia;
County of Russell, to-wit:
I, Grady Jessee, D. Clerk of the Circuit Court of the
County of Russell, Virginia, in and for the County and State
aforesaid, do hereby certify that Didena Bostic made oath
that she is the complainant in the above styled bill of complaint, and that the matters and things set forth· and alleged
in the said bill of complaint are true and correct to the best
of her knowledge and belief.
Given under my hand this the 19th day of September, 1955.
GRADY JESSEE, D. Clerk.
Filed in the Clerk's Office the 19 day of Sept. 1955.
Teste:
GRADY JESSEE, D. C.

•

•

•

•

•
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"EXHIBIT NO. 1."

THIS DEED, II).ade and entered into this the 14th day of
February, 1946, by and between JAMES BOSTIC, party of
the :first part, and DIDENA BOSTIC, his wife, party of the
second part; and CARNIE ODELL BOSTIC, son of said
parties, party of the third part.
-WJTNESSETHThat for and and in consideration of the sum of One $1.00
Dollar cash in hand paid to grantor herein named at and before
the sealing and delivery of this deed, the receipt whereof is
hereby acknowledged, and the further consideration of love
and affection, said .party of the .:first part has sold, and by
these presents, does hereby grant, bargain, sell and convey
unto the s~id .party of the second part for and during hei'
natural life and unto the said party of the third part the
remainder in fee simple, with covenant of General Warranty,
all of those certain two adjoining tracts or parcels of land
situate, lying; and being on the waters of Swords Creek, in
the New Garden Magisterial District of Russell County, Virginia, one of said tracts or parcels of land being more particularly described as follows, to-wit:
BEGINNING on a red oak and chestnut on a ridge, a corner to James Dye, thence along said ridge leaving the said
Dye line N 11 W 41-1/2 poles to a chestnut stump on the
ridge by a path, N 30 E 21-1/2 poles to a poplar N 50 E 3
poles to a smaff hickory S 88 E 14 poles to a chestnut oak
and hickory on a spur S 20 E 50 poles crossing a hollow to
a small chestnut on a spur on said Dye's lines, thence with
· it S 68 W 40 poles to the BEGINNING, containing 12 acres,
more or less, and being the same tract or parcel of land conveyed to the said James Bostic by writing dated the 15th day
of April, 1911,
·
.
·
and the other said tract hereby conveyed being the same lands
cortveyed to the said James Bostic by deed from T. A. Bostic
and wife, dated 23rd day of October, 1920, and recorded in
the Clerk's office of the Circuit Court of Russell County,
,Virginia, in Deed Book 61, page 481, which last mentioned
deed describe this tract as Tract No. 1 and Tract No. 2, as
follows:
Tract No. 1: BEGINNING at a sugar tree and two maples
and two· beeches, a corner to gum and dogwood S 25 E 20
poles to 2 gum and white oak S 25 poles to a red oak S 19 E
23 poles to a chestnut oak S 79 E 19 poles to a maple and
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gum in fork of a branch a corner to the J oh.n Bostic lands,
with its line S 75 E 46 poles to a locust red oak and cucumber
on north side of hill, corner to James Dye lands, with its lines
S 23 E 18 poles to a gum, white oak and dogwood on a line
of Stone Mountain survey, with its lines North 23 W 140 poles
to the BEGINNING, and
Tract No. 2: Bounded as beginning at a white oak on
north side of hill, thence to a red oak on top of. hill, thence
to a chestnut, thence to a poplar ori a ridge, thence a hickory
and cucumber on top of a spur leaving the spur eastward to
a stake at the branch, then to a poplar, thence down the
branch to a bunch of witch hazels, thence to dogwood, corner
to Cum May, thence back to the BEGINNING, containing
about 83 acres, more or less.
Party of the said First part hereby expressly reserves
unto· himself the right to mine and sell coal and other mine.rals underJying said tracts of land, as well as the right to
cut, sell, manufacture or otherwise dispose of timbers on
said premises.
Party of the :first part covenants that he has done no act
to encumber the said lands, and that he will execute such
further assurances of title as may be requisite.
WITNESS the following signature and seal.
his
JAMES x BOSTIC
mark
Witness: R. L. Reedy
State of Virginia,
County of Russell, to-wit:
I, R. L. Reedy, a Notary Public in and for the County aforesaid, in the State of Virginia, do certify that James Bostic,
whose name is signed to the foregoing deed, bearing date
the 14th day of February, 1946, has this day acknowledged
the same before me in my county aforesaid.
Given under my hand this the 15th day of November, 1947.
My commission expires June 12, 1948.

R. L. REEDY,
Notary Public.
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Virginia:
County of Russell, to-wit:
In the Clerk's Office of the Circuit Court of the County and
State aforesaid, the 28th day of March, 1949, at 1 o'c~ock
P. M., the foregoing writing was presented and admitted to
record, and together with the certificate of acknowledgment
recorded.
Teste:
WILLIE A. COMBS,
Deputy Clerk.
A Copy-Teste:
GRADY JESSEE, D. Clerk
Filed Circuit Court, Russell County, Sep. 19, 1955.
GRADY JESSEE, D. Clerk. ·
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DECREE.
This cause came on this day to be heard upon the bill of
complaint duly verified, and filed in the cause on the 19th
day of September, 1955; the written acceptance of service
of process by R. L. Matney and Sherman Meadows filed in
the cause on the 19th day of September, 1955; the answer
of Carnie Odell Bostic, an infant over the age of fourteen
years, in proper person and under his oath, duly filed in the
cause on the 19th day of September, 1955; and upon the
motion of the complainant, Didena Bostic, for the appointment of a Guardian Ad Litem to represent the interest of the
infant Carnie Odell Bostic in this cause, and was argued by
counsel.
On consideration whereof, it appearing to the Court that
the grounds of the motion are well taken, and that a competent and discreet attorney at law should be appointed as
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Guardian Ad Litem to represent the interest of the infant
defendant, Carnie Odell Bostic in this cause, it is therefore
adjudged, ordered and decreed that T. J. Bondurant be and
hereby is appointed as Q-uardian Ad Litem to represent the
interest of the infant, Carnie Odell Bostic in this cause.
Whereupon the said T. J. Bondurant tendered the answer
of the infant, Carnie Odell Bostic, by him as Guardian Ad
Litem for said infant, and under his oath, and also tendered
the answer of himself as Guardian Ad Litem for said' Carnie
Odell Bostic, and under his oath, and moved the Court to be
permitted to file said answers, which motion the Court entertained, it is therefore further adjudged, ordered
page 12 ~ and decreed that the said answer of Carnie Odell
·
Bostic by T. J. Bondurant, his Guardian Ad Litem,
and the answer of T. J. Bondurant, Guardian Ad Litem for
Carnie Odell Bostic, be and hereby are permitted to be filed,
and are accordingly this day filed in the cause.
To J, S, Howard, Clerk:
Enter this decree, this 24 day of September, 1955,
E.T. CARTER, Judge.

*

*

*

*

*
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DECREE.
This cause came on this day to be heard upon the bill
of complaint duly verified, and filed in the cause on the 19th
day of Se:ptember, 1955, and the exhibits therein referred
to ; . the written acceptance of service of process by R. L.
Matney and· Sherman Meadows; the answer of R. L. Matney and Sherman Meadows filed in the cause on the 19th day
of September, 1955; the answer of Carnie Odell Bostic, an
infant, by T. J ..Bondurant, his Guardian Ad Litem, under
oath; the answer of T. J. Bondurant, Guardian Ad Litem for
Carnie Odell Bostic, and under oath, filed in the cause on the
28th day of September, 1955; the answer of Carnie Odell Bostic in proper person, and under oath; and the depositions of
witnesses duly taken in the presence of T. J. Bondurant,
Guardian Ad Litem for Carnie Odell Bostic, and duly filed in
the cause,· and was argued by counsel.
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On Consideration whereof, it appearing to the Court from
the record° of this cause that the bill or complaint is duly
verified; that the cause has been regularly matured; that
T. J. Bondurant, a competent and discreet attorney at law
has been regularly appointed Guardian Ad Litem for Carnie
Odell .Bostic who is an infant, and that said T. J. Bondurant,
Guardian Ad Litern has filed the answer of the said Carnie
Odell Bostic, and infant, by him as such Guardian Ad Litem,
and under oath, and that the said T. J. Bondurant has filed ·
his answer as such Guardian Ad Litem of the said infant,
Carnie Odell Bostic, and under oath; and it further appearing to the Court that the said Carnie Odell Bostic is an
infant, but over the age of fourteen years, and
page 16 ~ that the said infant has filed his answer in proper
person and under oath; and it further appearing
to the Court that depositions of witnesses have been duly
taken in the presence of T. J. Bondurant, Guardian Ad Litern
for Carnie Odell Bostic, which have been duly filed in the
cause; and it further appearing to the Court independently
of any admissions in the pleadings, that Didena Bostic, who
is the complainant in this cause, would be the heir and
distributee of the properties- and effects of the infant, Carnie
Odell Bostic, if he were dead; that all persons and parties
whose rights could be affected by the granting of the relief
prayed for in the bill of complaint are properly before the
Court; that there is plainly stated in the bill of complaint
all of the estate both real and personal belonging to the said
infant; that all of the facts calculated to show the propriety
of confirming and approving the contract of lease with R.
L. Matney and Sherman Meadows, and bearing date on the
3rd day of September, 1955, and filed in the cause, marked,
"Exhibit No. 2 '.', are duly alleged and proven in the cause;
that all persons and parties who would be the heirs and
distributees of the infant, Carnie Odell Bostic, if he were
dead, and all interested parties and persons are parties
defendant or· complainant in the cause, and properly before
the Court; and it further appearing to the Court that R. L.
Matney and Sherman Meadows have agreed in writing to
lease from Didena Bostic and Carnie Odell Bostic certain
mining rights and privileges on and under the lands mentioned and described in the bill and pleadings in this cause,
and in accordance with the terms, provisions and conditions
of the contract filed as "Exhibit No. 2" with the bill in this
Gause, and in pursuance ther~of make payment of the sum
of $500.00 each and every year as a minimum rental royalty,
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conditioned upon the ratification and approval of
the said contract of lease by this Court; and it
further appearing to the Court that the ratification and approval of the saict contract of lease will prove advantageous and to the best interest of the infant, Carnie
Odell Bostic, and that the rights of no person will be violated
thereby, all of which is accordingly adjudged, ordered and
decreed, and it is therefore further adjudged, ordered and
decreed that the said contract of lease between Didena Bostic in behalf of Carnie Odell Bostic with R. L. Matney and
Sherman Meadows, bearing date of the 3rd day of September,
1955, and filed as "Exhibit No. 2", with the bill of complaint·
in this cause, be and hereby is ratified, approved and confirmed.
And it is further adjudged, ordered and decreed that A.
T. Griffith who is hereby appointed a commissioner for the
purpose, execute and deliver a deed of lease to R. L. Matney
and Sherman Meadows, demising. t_o them all of the rights,
powers and privileges specifically designated to become vested
in them under and in pursuance to the said mentioned contract
of lease bearing date as of Se'ptember 3rd, 1955', and herein
approved and confirmed, but subject to all of the covenants,
restrictions, stipulations and conditions as therein provided
to be observed and fulfilled by the lessees, with covenants of
special warranty, and that he make copection from the said
lessees of the sum of $500.00 as the first year's minimum
rental royalty, and that he report his action hereunder to
the Court.
A.n<l it is further adjudged, ordered and decreed that before the said A. T. Griffith, Commissioner, shall act hereu~der,
he shall execute before the Clerk of this Court a bond with·
approved security in the amount of $500.00, conditioned upon
his faithful performance of the trust imposed upon
.
pag·e W ~ him by this decree.
page 17
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'J;o J. S. Howard, Clerk:
Enter this decree this the 12 day of October, 1955.
E.T. CARTER, Judge.

page 25
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ORDER ALLOWING FILING OF PETITJON TO
REHEAR.
This cause came on this day to be again heard on the papers
formerly read in the cause, and on the motion of Floyd Bostic, Charlie Stallard Bostic, Lola A. Whited, Jettie B. Whited,
Bert Dye, Kenneth Dye, Vida Harris, Rual Dye, Marie D.
Batton, Geneva D. Breedlove, and Beulah D. Breedlove, by
their attorneys, for permission to file their petition to rehear, and was argued by counsel.
On consideration whereof, it is adjudged, ordered and decreed that said petition of the said Floyd Bostic, Charlie
Stallard Bostic, Lola A. Whited, Jettie B. ·whited, Bert Dye,
Kenneth Dye, Vida Harris, Rual Dye, Marie D. Batton,
Geneva D. Batto;n, and Beulah D. Breedlove, be, and the same
is hereby marked filed in this cause, to which action of the
court counsel for Didena Bostic, R. L. Matney and Sherman
Meadows, excepted.
The Court, on motion of Didena Bostic, R. L. Matney, and
Sherman Meadows by their counsel permitted the filing of
their objeQtions to the filing of the petition to rehear, and the
same are accordingly marked filed, and the said Didena Bostic, R. L. Matney and Sherman Meadows, are given ten days
from this date in which to file such pleadings in answer to the
petition to rehear, as they may be advised.
Enter this decree this February 20, 1956.
E.T. CARTER, Judge .

•

•

•
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PETITION TO REHEAR-C-6120.
Your petitioners, Floyd Bostic, Charlie Stallard Bostic,
Lola A. Whited, Jettie Whited, Bert Dye, Kenneth Dye, Vida
Harris, Rual Dye, Marie D. Batton, Genea D. Breedlove, and
Beulah Hubbard, respectfully represent to the court as fol, lows:
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1.
That on the 11th day of February, 1952, James Bostic, a
citizen of Russell County, Virginia, departed this life, intestate, leaving his widow, Dideua Bostic, and the following
heirs at law: Carnie Odell Bostic, an infant son; and your
petitioners, to-wit: Charlie Stallard Bostic, a son; Floyd
Bostic, a son; Hobert Bostic, a son; Howard T. Bostic, a son;
Bertha B. Smith, a daughter; Lola A. Whited, a daµghter;
Jettie B. Whited, a daughter; and the following grandchildren, to-wit: Bert Dye, Kenneth Dye, Vida Harris, Rual
Dye, Marie D. Batton, Geneva D. Breedlove, and Beulah D.
Hubbard, the last mentioned being the children and heirs at
law of Annie Dye, a deceased daughter of the said James
Bostic.
2.

. That at the time of his death the said James
Bostic owned several tracts of land situate, lying
and being in the New Garden Magisterial District
of Russell County, Virginia in the Swords Creek section of
said county.
page 28
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3.
That' since the death of the said James Bostic your petitioner, Floyd Bostic, has acquired by deed the undivided interests in all the lands of said James Bostic belonging to the
said Howard T. Bostic and Bertha B. Smith. A certified copy
of the deed from Bertha B. Smith to Floyd Bostic is filed
along with this petition, marked "Exhibit Bertha B. Smith
Deed", and the same is asked to be read and treated as a part
hereof; and a certified copy of the deed from Howard T. Bostic to Floyd Bostic, is filed along with this petition marked
"Exhibit Howard T. Bostic Deed", and the same is asked to
be read and treated as a part hereof.

4.
That the said Carnie Odell Bostic, Charlie Stallard Bostic,
Lola A. Whited, Jettie B. Whited, and Hobert Bostic are
each the owner of an one ninth (1/9) undivided interest in all

14i
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the lands or interests in lands owned by the said James Bostic at the time of his death; and the said ·Bert Dye, Vida Harr~s, Rual· Dye; Marie D. Batton, Geneva D. Breedlove, and
BeuJah. D. Hubbard, are each the owner of an· one seventh.
(l/7). of one ninth, or one sixty third (1/63) undivided interast in said lands; .and.your petitioner, Floyd Bostic, is the
Qwner, of a three ni:p.ths (3/9) undivided interest.in said lands,.
or ip.terest: in sa;id!lands owned by said J:ames Bostic at the
· time of bis death..
page. 29 ~ · That on the ·19th day of September, 1955, the
· complainant, in her own right, :filed her original bill.
in. this, caus:e, alleging that she owned a life estate in. three
certain tracts. of. la,11,d situated in said county, and that the
remainder: in,said three tracts of. land is vested in,her infanti
son, the said Carnie Odell Bostic, by virtue of a certain deed
from James Bostic to herself and her said son, Carnie Odell
Bostic, dated on the 14th day of February, 1946, and further
alleging that by virtue of said deed she and her said son
were the owners thereof, the said Didena Bostic taking a life
estate, and· her: said son the remainder in fee.
6,

Your petitioners are advised that the purpose of this suit
was to have this court approve and confirm a certain contract
of lease to the defendants, R. L. Matney and Sherman Meadows, whereby the said Matney and Meadows agreed to pay
certain royalties to, the said Didena Bosti~ and Carnie Odell
Bostic on coal that they would mine from under the lands ·
conveyed in said deed of February, 1946. The complainant
in her said· bill alleged that said coal rights ·were of great
value amounting to several thousands of dollars.

7.
That petitioners. are. advised, and therefore allege and
charge that the said deed of February 14, 1946, to Didena
Bostic and Carnie Odell Bostic, did not convey the coal underly~ng the lands therein conveye_d, but on the other hand that
the said James Bostic in said ·deed expressly excepted the
coal from the operation of said deed;. that since said coal was
, expressly excepted -from the operation .of said deed,. the said_
James Bostic still owned said coal at the time of his death, and
that ;said coal thereupon passed to his heirs~at-law.

Floyd Bostic, et als., v. Didena Bostic, et als.
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8.

That petitioners are further advised, and therefore alleg·e
and charge that said deed of February 14th, 1946, from James
Bostic to Didena Bostic and Carnie Odell Bostic was a deed
of gift; and since said deed was a deed of gift it was necessary under Virginia law in order to be considered by the
court that all persons who would be the heirs-at-law of the
said Carnie Odell Bostic, an infant, if he were dead, be made
parties defendant to said bill; but that on the other hand
said bill, which was sworn to by complainant, expressly
stated and alleged that she would be the sole heir and distributee if he, the said Carnie Odell Bostic, were dead, and that
she and the said Carnie Odell Bostic are the only persons who
are interested in the lands sought to be leased in this suit,
or whose interests could be affected in any manner by the
confirmation and approval of the said lease, and that the
rights of no person will be prejudiced by the making of said
lease. See paragraphs five ( 5) and six ( 6) of the original
bill.

9.
Petitioners further allege that at this time this cause is still
on the chancerv docket of this court and no final decree has
been entered therein.

' 10.
Petitione'rs further allege that they have only within the
last several days learned that this suit is pending in this
court, although they should rightly have been made parties
defendant thereto as they come in the class of necessary parties to said suit.
page 31
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11.

Your petitioners are advised, and therefore allege a_nd
charge that on the 12th day of October, 1955, a decree was
entered in this suit approving and confirming the contract of
lease hereinbefore mentioned; and petitioners are further advised, artd therefore allege and charge·that said R. L. Matney
and Sherman Meadows have already mined and removed
large quantities of coal from siad property, which said acts
amount to a trespass, or trespasses, and that said R. L. Matney and Sherman Meadows are liable to these petitions for,
the coal so removed by them.
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The premises considered your petitioners pray that they
be made parties defendant to this suit, and be allowed to file
their petition therein, which said petition may be treated as
a petition to rehear the matters and things set up in said
suit; that the court set aside the decree entered in this cause
on October 12, 1955, whereby the court approved and confirmed said lease afore said to R. L. Matney and Sherman
Meadows; that the court construe the deed afore said of February 14, 1945, and especially the paragraph wherein the
said James Bostic excepted the coal underlying the lands
conveyed from the operation of said deed; that your petitioners be adjudged to be the owners, in fee, of the coal underlying said lands, along with the said Carnie Odell Bostic,
and Hobert Bostic, in the proportions hereinbefore set out in
paragraph four ( 4) of this petition to rehear; that the said
R. L. Matney and Sherman Meadows be enjoined and restrained from taking any further coal from said lands until
the questions raised in this petition are settled by this court;
and that petitioners may be granted all other and
page 32 ~ further relief to which they may be entitled or to
a court of equity may be deemed just and proper.
And your petitioners will ever pray, etc.
FLOYD BOSTIC,
CHARLIE STALLARD BOSTIC,
LOLA A. WHITED,
JETTIE B. WHITED,
BERT DYE,
KENNETH DYE,
VIDA HARRIS,
RUALDYE,
MARIE D. BATTON,
GENEVA D. BREEDLOVE,
BEULAH D. HUBBARD,
Petitioners.
By Counsel.
0. S. WILSON, ESQ.,
Lebanon, Va.
J. E. DUFF, ESQ.,
Lebanon, Va.
Counsel,
Lebanon, Va.

•

•

•

•

Filed Circuit Court, Russell County, Feb. 20, 1956.

J. S. HOWARD, Clerk.
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"EXHIBIT HOWAR,D BOSTIC DEED.,,·

A.
THIS DEED, made and entered into this the 2 day of Dec.,
1955, by and between Howard T. Bostic, party of the first
part, and Floyd Bostic, party of the second part.
WITNJDSSETH,
THAT WHEREAS, Howard T. Bostic by deed dated the
26th day of May, 1952, and recorded in the Clerk's Office of
Russell County, Virginia in D. B. 141, at page 291, did convey unto the said Floyd Bostic '' all his right, title, interest
and estate, legal or equitable, vested or contingent, in and
to those five certain tracts or parcels of land, with all improvements thereon and appurtenances thereunto belonging,''
situated on the waters of Swords· Creek in the New Garden
N.fagisterial District of Russell County, Virginia, and being
the same land which was inherited bv the heirs-at-law of
James Bostic at the time of his death on February 11, 1952;
and,
WHEREAS, Floyd Bostic and some of the other heirs of
!!laid .Tames Bostic plan to institute a suit to either set aside
or have construed bv the Court that certain deed from James
Bostic to Didena Bostic and Carnie Odell Bostic, dated February 14, 1946 ; and,
WHEREAS, the said Howard T. Bostic does not wish to
join in said suit as a complainant and does not want to be
joined in said suit as a defendant but desires to convey unto
Floyd Bostic anv and all interest which he might have in the
land, coal, and timber which the complainants in said proposed suit might hereafter recover in said suit.
NOW, THEREFORE, in consideration of the premises and
the further consideration of the sum of one dollar ($1.00)
cash in hand paid to party of the first part by said party of
the second part, the said Howard T. Bostic doth hereby grant,
- alien and convey unto the said Floyd Bostic, all of his right,
title, and interest of whatsoever kind and nature, future or
present in the estate of his father, James Bostic, deceased.
Witness the following signature and seal.
his
X
HOWARD T. BOSTIC
(Seal)
mark
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State of 'Virginia,
County of Russell, to-wit:
I, W. J. Corns, a Notary Public in and for the County of
Rus!;!ell, in the State of Virginia, do hereby certify that
Howard T. Bostic, whose name is signed to the foregoing
deed, bearing date on the 2 day of Dec., 1955, · has this day
personally appeared· before me in my said County and State
aforesaid and acknowledged the ~ame.
Given under my hand this 2 day of Dec., 1955: ·
My Commission expires Sept. 24 1 19'57.

vV.

J. CORNS
Notary Public.

Virginia: County of Russell, to-wit:
In the Clerk's Office of the Circuit Court of the Countv and
State aforesaid, the 30th day of December, 1955, at ·u :45
o'clock A. M., the foregoing writing was presented and admitted to record, and together with the certificate of acknowledgment recorded.
Teste:
GRADY JESSEE
· Deputy Clerk.
A Copy-Teste :

VICTORIA E. COMBS, D. Clerk.
. D. B. 151
Page 470

"EXHIBIT BERTHA SMITH DEED."
THIS DEED, made this the 28th day of June, 1954, by and
between BERTHA SMITH and BILL SMITH, her husband,
parties of the first part and FLOYD BOSTIC, party of the
·
second part ;
WITNESSETH, that for and in consideration of the sum
of ONE HUNDRED AND FIFTY ($150.00) DOLLARS, cash
in hand paid the receipt whereof is hereby acknowledged, the

Floyd Bostic, et als~, v~. Didena Bostic; et als.
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said parties of the first part have bargained· and sold and by
these presents do grant and convey unto the said party of
the second part, with covenants of general warranty all their
right, title and interest of every description in all of that
certain lands lying and being in the County of Russell, Virginia, that James Bostic died seized and possessed, and which
said interest was inherited from the said James Bostic, and
which said tracts. consist of the following, to-wit: A certain
tract acquired by deed from Lucinda Millet and others by deed
dated October 23rd, 1920, and of record in the Clerk's Office
of Ru·ssell County, Virg·inia, in Deed Book No. 62, page 247;
a tract acquired by deed from Thomas Bostic by deed dated
March 18th, 1932, and of record in said Clerk's Office in Deed
Book No. 84 page 320; a tract acquired under a certain partition recorded in said Clerk's Office in Deed Book No. 43 page
323 ; all the interest acquired in the dower tract of land and
as shown in said Clerk's Office in Deed Book No. 43 page 323;
a tract acquired by deed from Davis Miller bearing date on
the 18th day of November, 1921, and of record in said Clerk's
Office in Deed Book No. 63 page 501; a tract acquired from
Pearl McNulty by deed dated April 16th, 1938, and of record
in said Clerk's Office in Deed Book No. 109 page 289; a tract
acquired from Swords Creek Mining Corporation by deed
bearing date on the 22nd day of May 1940, and of record in
said Clerk's Office in Deed Book No. 109, page 108; a tract
acquired by deed from C. P. May bearing date on-the 14th day
of September, 1923, and of record in said Clerk's Office in
Deed Book No. 69 page 559 ; and as well as all interest of
every description in any and all other lands that the said
~Tames Bostic owned at the time of his death, with all of the
rights and privileges running with the said mentioned lands,
as fully and completely as if set out in full herein.
And for ~ more complete description of the lands in which
the interest of the parties of the first part are herein conveyed reference is here given to each and all of the aforementioned deeds and the record thereof as fullv and completely as if set out in full herein.
•
The aforesaid grantors covena11t that they have the right
to convey the said interests in the said lands to the said
grantee; that the said grantee shall have· quiet possession of
· said lands and interests from all encumbrances; that the said
lands are not encumbered; and that they will execute such
further assurances of the said lands as may be requisite.
Witness the following signatures and seals:
·
BERTHA SMITH
BILL SMITH

(Seal)
(Seal)
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State of Virginia,
County of Russell, to-wit:
I, Grady Jessee D. Clerk of the Circuit Court of the County
of Russell, Virginia, in and for the County and State aforesaid, do hereby certify that Bertha. Smith and ~ill Smith,
whose names are signed to the f oregomg deed bearmg date on
the 28th day of June, 1954, have acknowledged the same before me in my County and State aforesaid.
Given under my hand this the 28th day of June, 1954..
GRADY JESSEE
D. Clerk.
Virginia: County of Russell, to-wit:
In the Clerk's Office of the Circuit Court of the County
and State aforesaid, the 28th day of June, 1954, at 10 :55
o'clock A. M., the .foregoing writing was presented. and admitted to record, and together with the certificate of acknowledgment recorded.
Teste:
WILLIE A. COMBS
Deputy Clerk.
A Copy-Teste:
VICTORIA E. COMBS
Deputy Clerk.
Deed Book No.146
Page 258
page 33 J
DEMURRER AND ANSWER.
The demurrer and.answer of Didena Bostic, ·R. L. Matney
and Sherman Meadpws to a petition presented by Floyd Bostic, Charlie Stallard Bostic, Lola A. Whited, Jettie Whited,
Bert Dye, Keneth Dye, Vida Harris, Rual Dye, Marie D. Batton, Genea D. Breedlove and Beulah Hubbard, filed in this
cause on the 20th day of February, 1956.
These demurrants by their attorneys come and say that the
petition is insufficient in law, and for grounds of their said
' demurrer, rely upon the following:

Floyd Bostic, et a1s., v. Didena B.ostic, et als.
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(1) Because the petitioners content themselves by the mere
allegation of an interest and ownership in the lands and the
coal and minerals, and fail to exhibit anytitle papers, or copies
thereof from which a prim1a facie ownership of title can be
drawn; and
(2) Because the petitioners content themselves by the mere
allegation to the effects that they have an interest in the results which were obtained in the instant suit, and have failed
to exhibit any title papers, or copies thereof from which a
prima .facie interest in or will be affected by the proceedings.
which have been had in this cause;
And of this they pray judgment of the Court whether or
not they shall be required to further answer the said petition.

ANSWER.
These named respondents not waiving their said demurrer,
but relying upon the same, if held to further answer, for
answer thereto or so much thereof as they are advised that
they should answer, answer, answer and say :
page 34
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(1) These respondents are not advised of tp.e
truth or falsity of paragraph "(1)" of the petition, and therefore neither admit nor deny the truth thereof,
but call for strict proof of the averments contained there-

'
m;

(2) That these respondents specifically deny the averments
contained in paragraph "(2)" of the said petition, and here
aver that the said conclusions are utterly without foundation
of fact and unwarranted;
. (3) That your respondents specifica.lly deny the averments
contained in paragraph "(3)" of the petition, wherein it is
averred that Floyd Bostic acquired any title or interest in
the coal, mineral or lands by the purported deeds of conveyance from Bertha B. Smith and Howard T. Bostic, and here
aver that neither the said Bertha B. Smith nor Howard T.
Bostic owned or held any title or interest which could be
conveyed to the purported grantee;
( 4) That your respondents specifically deny the averments
contained in paragraph '' ( 4) '' of the petition, and here aver
that under and through the duly executed muniments of title
which are duly filed in this cause, that Didena Bostic became
and was vested with .a life estate in the surface and the coal
and minerals nnderlyin~ the lands involved in the instant suit,
and that Carnie Odell Bostic became vested with the fee after
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the death of Didena Bostic, and in addition thereto that James
Bostic for himself and his heirs covenanted to warrant generally the title to the said lands and coal, which by operation of
law obligated not only the said James Bostic but his heirs and
personal representatives to forever warrant and def end the
said property to the said named grantees;
(5) That these respondents here admit the truth
page 35 ~ of the averments contained in paragraphs "(5)"
and " ( 6) " of the petition ;
(6) That your respondents here specifically deny the averments con.tamed in paragraph " ( 7) " of the petition, and here
aver that the conclusions drawn therein are unwarranted and
without foundation;
(7) That your respondents specifically deny the part of the
averments contained in paragraph "(8)" of the petition,.
and to the effect that the deed of conveyance bearing date of
February· 14th, 1946, from James Bostic to Didena Bostic
and Carnie Odell Bostic upon its face is to be construed as a
gift, and here aver that the said deed expressly provides as
follows, to-wit:
'' said party of the first part has sold, and by these presents, does hereby gTant, bargain, sell and convey unto the
said party of the second part for and during her natural life
and unto the said party of the third part the remainder in
fee simple, with covenants of general warranty, all of those
two adjoining tracts or parcels of hmd * ,... * ''
which said language when construed, most strongly against
the grantor can only be mterpreted and construed as a .sale
as expressly designated by the language used, and for a consideration deemed valid in law, and in which said convevance
the said grantor obligated himself and his heirs to fo·rever
defend the title therein conveyed, and under the language
used therein, that the said D~dena Bostic would be the sole
heir of the said Carnie Odell Bostic if he were dead;
And your respondents further aver that even though the
half brothers and sisters of the said Carnie Odell Bostic had
been conveyed in the cause, they they nor any of them would
have been permitted to assert an adverse interest against the
interest of the said Carn'.e Odell Bostic, and deny
page 36 ~ him a right and benefit of the properties and effects
.
which he is the owner in fee, and purely upon the
theory that the said Carnie Odell Bostic might depart this
life within the next twelve months, and while an infant and
without obligations which would consume that which he' died
seized and possessed;
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(8) That your respondents are not advised of the truth or
falsity of the averments contained in paragrapha "(9) '' and
"(10)" of the petition, and therefore neither admit nor deny·
the truth tereof, but call for strict- proof of the said averments;
(9) T.hat your respondents specifically deny the conclusion
drawn in paragraph ,, (11)" of the petition, and to the- effect
that a potential heir, even if such were the .facts, which- is
denied in the instant cause, during the life of the ow·ner of
the properties would have any vested interest in the expectance, or would have a right to compel the owner in fee to
account to such a potential heir for the benefits he derived
from the said properties which he. owned in.fee;
(lO) That. your respondents here aver that the petitioners
are estopped to deny that the said Didena Bostic and Carnie
Odell Bostic are the owners in fee of the said lands, including
the coal and mineral situate upon the lands involved in this
cause, by reason of their respective acts and conduct in leasing
and procuring certain rights and privileges in the use of the \
said premises from the said Didena Bostic, and their respective acts and conduct in encouraging and inducing the
said Dedana Bostic in the expendature of large sums of money
in and upon the said lands in the enhancement of the value
!hereof, and as and for hers and Carnie Odell Bosties premises;
· (11) That your respondents further deny each
page 37 r and every averment contained in the said petition
which is not herein e:xpressly admitted, denied or
explained .
.And now having fully answered your respondents pray· ·to
be hence dismissed with their reasonable costs in this behalf
expended.
DIDENA BOSTIC,
R. L. M.A TNEY, and
SHERMAN MEADOWS; Respondents.
By Counsel.
A. T. GRIFFITH
Counsel.
Filed Feb, 28, 1956.

•

*
page 38
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J. S. HOW.ARD, Clerk.
*
*
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DECREE.
This cause came on this day to be again heard on the papers
formerly read in the cause; former orders and decrees; and
on the demurrer and answer of Didena Bostic, R. L. Matney,
and Sherman Meadows filed in the cause on the .... day
of .... , 1956, to the petition of Floyd Bostic, Charlie Stallard
Bostic, Lola A.· Whited, Jettie Whited, Bert Dye, Kenneth
Dve, Vida Harris, Rual Dye, Marie D. Batton, Geneva D.
Bi·eedlove and Beulah Hubbard filed in the cause on the :Wth
day of February, 1956: and was argued by counsel.
And the court, having considered of its judgment upon
said demurrer, is of the opinion to, and doth, overrule said
demurrer, to which ruling of the court the said Didena Bostic,
R. L. Matney and Sherman Meadows by counsel excepted.
Enter this decree this 21st day of March, 1956.
E.T. CAW.I'ER
Judge.

page 39 ~

*

*
DECREE.

This cause came on again this day to be heard upon the
papers formerly read in the cause, the former orders and
decrees, the Petition of Floyd Bostic and others filed in the
cause on the 20th day of February, 1956, praying for the entry
of a decree vacating and annulling the decree entered in the
cause on the 12th day of October, 1955, the demurrer and
answer of Didena Bostic, R. L. Matney and Sherman Meadows
to the said Petition filed in the cause on the 28th day of, February, 1956, the motion of T. J. Bondurant, guardian ad litem
for Carnie Odell Bostic, an infant, to be permitted to file the
answer of the said infant, by T. J. Bondurant, as his guardian
ad litem, and to be permitted to file his answer as guardian
ad lit em for the said infant Carnie Odell Bostic, and upon
the motion of Carnie Odell Bostic, an infant, to file his answer
in proper person, to the said petition of the said Flovd Bostic
and others, and was argued by counsel.
·
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On consideration whereof it is adjudged, ordered and decreed that the said T. J. Bondurant, guardian ad litem for the
said infant, Carnie Odell Bostic, be and hereby is permitted to
file the answer of the said Carnie Odell Bostic bv him as such
gua_rdian ad litem, and to file his answer in proper person as
guardian ad litem for the said infant Carnie Odell Bostic to
the said petition; and it is further adjudged, ordered and
decreed that the said infant, Carnie Odell Bostic, be and hereby is permitted to file his answer in proper person to the said
petition; and the court being of the opinion that the grounds
of the demurrer of Didena Bostic, R. L. Matney and Sherman Meadows are not well taken, it is therefore further adjudged, ordered and decreed that the said demurpage 40 }- rer be and hereby is overruled, to which action and
ruling of the court the demurrants by counsel ~.4:cepted.
And it is further adjudged, ordered and decreed that this
proceeding be matur·ed and prosecuted to a final conclusion.
Enter this decree this 9th day of July, 1956.
E.T. CARTER
Judge.
The petitioners, Floyd Bostic, Charlie Stallard Bostic, Lola
A. Whited, Jettie Whited, Bert Dye, Kenneth Dye, Vida Harris, Ruel Dye, Marie D. Batton, G.eneva D. Breedlove, and
Beulah Hubbard, by their counsel, except to the ruling of the
court because said decree fails to set aside, vacate and annul
the decree of this court entered in this cause on October 12th,
1955, affirming a certain lease contract between the said
Didean Bostic and Carnie Odell Bostic as lessors and Sherman Meadows and R. L. Matney as lessees because at the
time said decree was entered none of the aforesaid petitioners
had been made a party to the suit and said parties were not
before the Court.
E.T.CARTER
Judge .

•

•

•

.

•

•
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DECREE.

This cause came on again to be henrd upon the pnpers formerly read in the cause, the former orders and decrees; upon
the petition of l!-,loyd Bostic and others filed in the cause on
the 20th day of February, 1956, praying for a re-hearing of
the cause and asking to be made parties to the suit; the de. murrer and answer of Didena Bostic, R. L. Matney and Sherman Meadows to said petition, and filed in the cause on the
28th day of F'ebruary, 1956; the answer of the infant defend~
ant Carnie Odell Bostic in proper person to 'said petition,
and filed in the cause on the 22nd day of July, 1956; the
answer of the defendant Carnie Odell Bostic by T. J. Bondurant, his guardian ad litem,, ·and under oath; the depositions
of the witnesses which were taken in the presence of T. J.
Bondurant, guardian ad litern for the infant defendant Carnie
Odell Bostic, and filed in. the cause on the 21st day of October,
1955; the depositions of the same witnesses which were retaken on behalf of the complainant in the presence of the said
T. J. Bondurant, guardian ad litem and filed in the cause on
the 27th day of August, 1956 ;· the. stipulations of counsel representing the petitionets, Floyd Bostic and others, and counsel representing the complainant, and was argued by counsel.
On consideration whereof, it appearing to the court that
the deed of conveyance from James. Bostic to Didena Bostic
and Carnie Odell Bostic; bearing date on the 14th day of
February, 1946, was a deed of girt, as shown by the deed it~
self and the evidence of Didena Bostic, one of the grantees,
the court doth accordingly so adjudge and decree ; and the
court further adjudges, orders and deerees that the petitioners, Floyd Bostic, Charlie Stallard Bostic, Lola A.
page 47 r Whited, Jettie B. Whited, Bert Dye, Kenneth Dye,
Vida Harris, Rual Dye., Marie D. Batton, Geneva
D. Breedlove, and Beulah Hubbard, Mid petitioners being the
half brothers and sisters, and the children and children of a
half sister of the said Carnie Odell Bostic, were proper and
necessary parties to the orginal bill of complaint in this cause.
And on further consideration whereof, it appearing to the
court that the deed of conveyance from James Bostic to Didena Bostic and Carnie Odell Bostic, bearing· date on the
14th day of February, 1946, vested in the said 'Didena Bostic
and Carnie Odell Bostic the title to the coal and timber situate
upon and under the lands described therein, the said Didena
Bostic taking a life estate therein and the said Carnie Odell
Bostic taking the remainder therein, and that the petitioners
Floyd Bostic and others did not inherit any interest in th~
said coal and timber through the death of the said James

Floyd Bostic, et als., v. Didena Bostic, et als.

27

Bostic, deceased, all of which is accordingly adjudged, ordered and decreed.
And it further appearing to the court from the record of
this cause, that prior to the intervention by the petitioners,
Floyd Bostic and others iu this cause, this court by decree
entered on the 12th day of October, 1955, ratified and approved a contract of lease on behalf of the infant, Carnie
Odell Bostic with R. L. Matney and Sherman Meadows, for
the mining of certain coal from the lands involved in this
suit, and as being to the best interest of the infant, Carnie
Odell Bostic, and it being the opinion of the court that the
said contract of lease is to the best interest of the said mfant,
it is therefore adjudged, ordered and decreed that the said
contract of lease he and hereby is again ratified and approved
and in accordance with the terms and provisions of the decree of this court as entered on the 12th day of October, 1955.
·
The petitioners, Floyd Bostic and others, by
page 48 ~ counsel, excepted to the finding and ruling of the
court wherein the court adjudged that the petitioners, Floyd Bostic, Charlie Stallard Bostic, Jettie Whited,
Lola A. Whited, Bert Dye, Kenneth Dye, Vida Harris, Rual
Dye, Marie D. Batton, Geneva D. Breedlove, and Beulah Hubbard did not inherit any interest in the coal and timber on
and underlying the lands conveyed to Didena Bostic and Oar.nie Odell Bostic by the said deed made by the said James
Bostic dated on February 14th, 1946, and to the finding and
ruling of the court wherein the court approved and ratified
the contract of lease between the said Carnie Odell Bostic and
R. L. Matney and .Sherman Meadows.
Enter this decree this 26th day of September, 1956.
E.T. CARTER
Judge.
page 49
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
To John S. Howard, Clerk of. the· Circuit Court of Russell
County, Virginia:
Notice is hereby given by counsel for Petitioners, Floyd
Bostic, Charlie Stallard Bostic, Lola A. Whited, Jettie
Whited, Bert Dye, Kenneth Dye, Vida Harris, Rual Dye,
Marie D. Batton, Geneva D. Breedlove, and Beulah Hubbard,
of their appeal from the judgment and decree entered in this
cause on the 26th day of September, 1956, and they assign
and set forth the following errors:
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1.
The Court erred in failing and refusing to set aside the
decree entered in the cause on the 22nd day of October, 19:25,
in which the Court approved and confirmed that certain contract of lease between Didena Bostic and Carnie Odell Bostic, and R. L. Matney and Sherman Meadows.
. 2...

The Court erred in its construction of the deed of conveyance from James Bostic and Carnie Odell Bostic bearing date
on the 14th day of February, 1946, and :finding that said deed
vested in the said Didena Bostic and Carnie Odell Bostic the
title to the coal and timber situate under and upon the lands
described in said deed, and in failing and refusing to decide
and decree that these petitioners, Flod Bostic, Charlie Stallard Bostic, Lola A. Whited, Jettie Whited, Bert Dye, Kenneth Dye, Rual Dye, Marie D. Batton, Geneva D. Breedlove,
Vida Harris, and Beulah Hubbard, inherited an interest in
the said coal and timber as heirs at law. of the
page 50 r said James Bostic, deceased, and by purchase from
Howard T. Bostic l:\,lld Bertha B. Smith, two other
heirs at law of the said James Bostic, deceased.
·

3.
The Court erred in the final decree of September 26th, 1956,
by again ratifying and approving the contract of lease on
behalf of Carnie Odell Bostic with R. L. Matney and Sherman
Meadows, in accordance with the terms and provisions of the
decree entered.on 22nd day of October, 1955.
FLOYD BOSTIC
CHARLIE STALLARD BOSTIC
LOLA A. WHI'I1ED, JETTIE WHITED,
BERT DYE
KENNETH DYE,
VIDA HARRIS
RUAL DYE
MARIE D. BATTON
GENEVA D. BREEDLOVE
BEULAH HUBBARD,
Petitioners
By Counsel.

*

*

*

Filed Oct. 25, 1956.

GRADY JESSEE
D. Clerk.

*
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Didena Bostic.
page 4 ~
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DIDENA BOSTIC,
another witness· of lawful age and the complainant in this
cause, who testified in this matter on the date referred to, and
who is now ca)led for the purpose of allowing counsel for petitioners to cross-examine her.
Mr. Duff: Same motion as above made.
And without waiving said motion counsel for petitioners
cross-examine as follows:
By Mr. Duff:
Q. Mrs. Bostic, you are the widow of James Bostic Y
A. Yes, sir.
Q. You are the same person who is mentioned in the deed
from James Bostic to Didena Bostic and Carnie Odell Bostic, which is filed as an exhibit in this case?
A. Yes, sir.
Q. And you are now the wife of B. E. Miller?
A. Yes, sir.
Q. I notice the condition, or consideration in the deed from
James Bostic to yourself and Odell Bostic is $1.00T
A. And love and affection.
Q. Did any other consideration pass, or as a
page 5 ~ matter of fact did you even pay the one dollar?
A. I didn't pay anything. The deed shows.
Q. I believe this deed was dated on the 14th day of February, 1946, is that correct¥
A. Yes, sir.
Q. Who prepared this deed Y
A. Mr. Owens, Lawyer at Honaker.
Q. Where was the deed prepared Y
A. In his office.
Q. ,Vas James Bostic there Y
A. No, sir.
Q. Why wasn't he there?
A. He didn't want to go, and he was sick.
Q. I notice it was acknowledged before R. L. Reedy, a
Notary Public, on the 14th day of November, 1947, why this
delay?
A. Just because we didn't want to put it on record.
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Q. Why didn't he acknowledge it on the day it was writtenf
A. Just because he didn't want to.
Q. The fact is he didn't know anything about it, did he¥
A. Yes, he knowed about it and we have witnesses that he
did.
Q. Why didn't he :fix it then and there when you had it
written¥
A. He :fixed it when he got ready.
Q. Why did it take from February, 1946 until November
1947 to get it acknowledged¥
A. That was all right, just so he :fixed it.
Q. You don't have any explanation for the delay¥
A. No, sir.
Q. Was he sick during that time¥
A. He was going around, he wasn't serious.
Q. He wasn't serious about signing this deed either, was
he¥
page 6 r A. He signed it anyhow.
Q. He couldn't write, could he?
A. No.
Q. Who made that x mark on there for him?
A. Dee Reedy made it.
Q. I note from the deed that after it was acknowledged it
wasn't admitted to record until the 28th day of March, 1949,
another year and four or :five months, why didn't you put it
on record¥
A. I put it on when I got ready to put it on.
Q. He could have gone on and conveyed it to somebody
else, couldn't he¥
A. That would have been all right.
Q. In fact, you didn't want him to know anything about it
at all until he got so sick he was under the influence of morphine, and unable to do anything¥
A. No, sir.
Q. Do you mean to state on oath that he never took any
opiate before he died¥
A. There was a.bout a year before he died that he did at
time, but not all the time.
Q. Do you mean to say he never took any opiates at all
until about a year before he died 1
A. No, sir.
Q. What do you mean by "no, sir", do you mean to say
that he didn't take any¥
A. It was after he had an operation at Bluefield he took
some.
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Q. Do you mean to say he never did take any before that T
A. He had took medicine for a right smart bit.
Q. You mean that he never took any codeine or anything
like that?
'
A. I don't know anything about that.
page 7 ~ Q. You gave him his medicine, didn't you T
A. His two daughters were there and helped give
him his medicine.
Q. Now; Mrs. Bostic, you admit that James Bostic gave this
property to you and Carnie Odell without any consideration,
why did you bring this suit and state under oath that Carnie
didn't have any other kin folk~ who would be interested if he
died before he is 21 years old, can you answer that question T
A. I reckon if he had anything his kin folks would be supposed to get it.
Q. Your lawyer told you what the law was didn't he, that
if his father gave that property to Carnie Odell and he died
before he was 21 it would go back to his kin folks on his
father's side?
A. Yes, sir.
Q. Did you tell your lawyer to start with that he didn't
have any half brothers or sisters on his father's side?
A. No, sir.
Q. You never told him that?
A. No, sir.
.
Q. You did state that in your depositions that he had
some half brothers on his father's· side?
A. I don't remember what was in the others.
Q. How did it happen you stated that in your depositions if
you never told your counsel anything about his 'half brothers
and sisters on his father's side T
No answer.

By Mr. Griffith:
Q. When will Carnie be 21 years old?
This question and any answer thereto is objected to because
irrelevant and immaterial.
A. The 25th of March.
Q. What year?
A. Next year.
page 8
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CARNIE ODELL BOSTIC,
called for the purpose of allowing counsel to cross examine
on the evidence given by him on Oct. 17, 1955, being first
duly sworn, testified as follows :
Mr. Duff: Same motion as made above to the evidence of
other witnesses. And without waiving said motion counsel
for petitioners cross examvns as follows:
By Mr. Duff:
Q. Carnie Odell, do you remember when this deed was
made?.
A. No, sir.
Q. You didn't know anyth~ng about itT
A. No, sir.
Q. At that time you were about 9 or 10 years old Y
A. Yes, sir.
Q. And your mother transacted all of the business for you Y
A. Yes, sir.
Q. When did you first find out that your father had made
any such deed y
A. When I was about 16.
Q. Was that after it was admitted to record and everything?
·
A. Yes, sir.
Q. Who told you?
A. I read the deed.
Q. How did you happen to read the deed Y
A. Well Dad had it out looking through it, and I read it.
Q. Your father couldn't read or write could heY
A. No, sir; but he knows his papers.
Q. If he couldn't read or write, one paper wo1;1ld look the
same as another, wouldn't it?
A. He knew his papers.
Q. Did he tell you he had deeded you that property Y
A. No.
page 9 ~ Q. He didn't tell you thaU
A. Not right then he didn't.
Q. Now when you read the deed, did you say anything to
him about it Y
A. Yes, sir.
Q. When!
A. I told you I was about 15 or 16.
Q. You didn't do it the first time you heard iU
A. What· do you mean?
A. You said the first time you ever heard of it you saw the
deed?
·
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A. Yes, sir.
Q. And you said you didn't have any conversation about it
at that time f
A. When we were talking about it and looking at it.
Q. At that time f
·
A. Yes, sir.
Q. But he didn't volunteer to tell you about it then.
A. While we were looking at the deed he was talking about
it.
Q. He didn't tell you until you asked him¥
A. Yes, sir.
Q. What did he say about it1
.A.. Said he was doing this, deeding this to me and Mamma.
Q. When did he say he was going to make the deed 7
A. He already had it made.
Q. You didn't pay your daddy anything!
A. No, sir.
DIRECT EXAMINATION.
By Mr. Griffith:
Q. Do you remember whether or not there was any mining
being done on this property at the time your father died T
A. Yes, sir.
·
page 10 r Q. Who was operating the mine!
A. Stallard Bostic and Clive Varney was working one, and Fred McNulty was operating the other
RE-CROSS EXAMINATION.
By Mr. Duff:
Q. Who was having that done, you and your mother or your
father1
A. He was having it done.
Q. You and your mother never did any mining while he
lived¥
A. No, sir.
And further he saith not.
Signature waived.
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A Copy-,Teste:
H. G. TURNER, Clerk.
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