NOTICE TO COUNSEL

This case probably will be called at the session of court
...,
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7323

VIRGINIA:
In the Supreme Conrt of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 14th day of October, 1969.
JOSEPH F. FEARON,

P laintiff in error,

against
COMMON-W EAL'l'H OF VIHGINIA,
Defendant in error.

F rom the Circuit Court of Fairfax County
Burch Millsap, Judge

Upon the petition of Joseph F . Fearon a writ of error and
s'upe1·sedeas is awarded him to a judgment r endered by the
Cirm1it Conrt of Fairfax. County on the 19th day of February, 1969, in a prosecution by the Commonwealth against
the said petitioner for a felony (Criminal No. 14087); but
said s1tpe1·sedeas, however, is not to operate to discharge the
petitioner from custody, if in c11stody, or to r elease his bond
if out on bail.
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This 19th day of February, 1969, carne the Commonwealth,
by her Attorney ; and the Defendant, Joseph F. Fearon, who
stands indicted for a felony, to-wit : utter and deliver a forged
check, being confined in jail was brought into Court and put
to the bar of the Court in custody of a Deputy Sheriff, and
also appeared Joseph L. Duvall and Robert K. Thompson,
Counsel for the Defendant.
Thereupon, the Court Reporter was sworn.
Whereupon, the Attorney for the Defendant made a motion
to set the verdict aside as being contrary to the law and
evidence and whicl1 motion the Comt, after hearing argument thereon, denied.
Thereupon, it was demanded of him, Joseph F. F earon, if
anything he knew or had to say why the Court should not
proceed to pass sentence and judgment upon him, and nothing
being offer ed or alleged in delay of judgm ent, it is ADJUDGE D and ORDBRF.D that Joseph F. Fearon do serve
three (3) years in the P enitentiary House of this Commonwealth, at hard labor.
And the Defendant having indicated his desire to apply
to the Supreme Court of Appeals for a writ of error, it is
adjudged and or dered that the execu tion of the sentence
be, and the same hereby is postponed for a period of si.'i:ty
days from this day, to permit the Defendant to be present
and assist his Counsel in seeking such writ of error. It is
further adjudged and ordered that at the expiration of
such sixty day p eriod the Defendan t shall be conveyed to
the P enitentiar y in the manner provided by law. And it
appearing to the Court that the Defendant is inpage 41 ~ digent, as contemplated by law, it is therefore,
ORDERED that Joseph L. Duvall, shall continue
his appointmen t as Counsel f or th e Defendant.
The Court doth certify, pursuant to Sec. 17-30.2 of the
Code of Virginia of 1950, as amended, that the Defendant
is financially nnable to pay his Attorneys fees, costs and
expenses incident to an appeal.
And Joseph L. Duvall, Attorney who was heretofore appointed to r epresent the Defendant in this case is hereby
allowed a f ee $150.00.
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The Conrt certi fies that the Defendant was personally
present at all stages of this trial.
And the Defendan t is remanded to jail.
Burch Millsap
Judge
page 42
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NO'l'T. CE OF APPJ~AL
and
ASSI GNMENT OF l~ RROR
'l'he Defendant, Joseph F. F earon, gives Notice of Appeal
from the judgnwn t of the Court rendered herein and assigns
the following error as r equired by Rule 5 :1, Section 4 of
the Tinles of th0 Snprcme Court of Appeals :
1. 'rh e Conrt erred by refusing to grant Defendant's motion ror a new trial on the grounds that the Commonwealth's
Attorney made highly prejudicial and improper remarks to
the jury which prejudiced tl1 e Defendant thus denying him
Due Process of Law g uaranteed under the Fourteenth
Amendment of thP Constitution of the United States.
2. The Conrt erred in refusing to grant the Defendant's
motion for mi ·trial on the grounds that the Commonwealth's
Attorney 's highly improper and prejudicial argument in the
summation to tlH~ jnry in that he did comment on facts outside the record and not fairly deducible from the evidence introch~eed during the trial; that as a result of such prejudicial
and inflamatory remarks the Defendant was denied a fair
trial guaranteed under the Fourteenth Amendment of the
Constitution of the United States and the Right to Remain
Silent un der th e Fjfth and Fourteenth Amendments to the
Constitution of the United States.
page 43 ~ 3. Th e Court erred in failing to set aside the
verdict on the grotmds that the jury was allowed
to r each its Yerdict based upon facts outside the record.
Joseph L. Duvall
Joseph F. F earon
By Joseph L. Duvall
Counsel fo r Defendant
Filed Apr 21 1969.
W. Franklin Gooding, Clerk of the Circuit Court of Fairfax
County, Va.
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Courtroom No. 2
Fairfax County Courthouse
Fairfax, Virginia
Wednesday, January 15, 1969
'I'he above-entitled matter came on for hearing before the
HONORABLE BURCH MILLSAP, Judge of the Circuit
Court of Fairfax County, Virginia, at ten o'clock, a. m.
APPEARANCES:
On behalf of the Commonwealth :
V\Tilliam F. Gilliam, E sq.
On behalf of the Defendant:
Joseph L. Dm·all, E sq.

•
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OP I 4~NING S'fATEMI~NT ON
BEHALF OF THE COMMONWEALTH

By Mr. Gilliam: Members of the jury. As th e Court has informed yon earli er, my name is Bill Gilliam. I am Assistant
Commonwealth Attorney for the State of Virginia, and your
C01mty of Fairfax.
I would like to, on behalf of the County of Fairfax and
the State of Virginia, welcome you here today as representatives of your comnnmity her e to do your part in providing
a fair trial, nncl impartial trial for the defendant and for
the State of Virginia.
At the con clnsion of all the evidence, the Commonwealth of
Virginia, acting through me, will a sk you to retnrn a verdict
of guilty in ti d case. guilty as charged in the indictment of
th e crime of f orgery .
\Ve will ask you at tha t time to impose the maximum penitentia ry sentence provided by law. That will be your solemn
du ty to consid er in this case, the imposition of that penitenti ar y sentence of ten years confinement in th e Virginia
Sta te P enitentiary.
I will ask you to do that as r epresentatives of your com-
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munity to do your part to solve the problem that confronts
us in Fairfax County in which t he defendant is a part.
Now, th e Grand Jurors of Fairfax Cotmty repage 36 r turned an indictment in this case. My opening
statement today to you will tell you a little bit
about it, what that charge is all about. That charge, of course,
is of for gery. That is briefly, that this defendant, Joseph
F earon, took a check from Mr. Gilbert H. Davis in the company of three other people, caused that check to be written
in the name of Mr. Davis to be forged. He went in the company of one Barry Tate, Kenneth Shifflett and Robert Stone,
to the National Bank of Commer ce, located in Fairfax
County; and there presented that check to Mrs. Mundy.
Mrs. Mundy was a witness who was sworn to testify here
today. ::Mr . DaYis was her e as a witness to testify here today.
The Investigator is Investigator King. Y.,Te have additional
testimony to offer to you, the accomplice or the p er son who
was present in the case, that is Mr. Tate. You will see this
check in the amount of $420.00 dollars was written at the
direction of Mr. Fearon by Mr. Stone. Mr. Fearon and Mr.
Stone and :Mr. Shifflett and Mr. Tate went to that bank where
Mr. F earon r epresen ted that check.

•
page 157
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r By Mr. Gilliam: May it please the Court, mem-

bers of the jury, this is, of course, the time in the
case when Counsel are permitted to present to you their
closing a rgument.
At this time I would r efer back amended to the opening
arg ument in the case in which I have told you what I expect
the Commonwealth's case to prove through the witnesses, :Mr.
Davis, 1\Irs. Mundy and Barry Tate.
I welcomed yon to th is Court room, and I ask you at that
time to pay close attention to the evidence as it was presented
to you, and as I thought it would prove beyond a r easonable
doubt the charges set for th in the indictment of the Grand
Jurors.
Tn r eviewing with yo u just a minute the evidence in the
case, T think we can take it in the order which it was presented, r eferring first to Mr. Davis's testimony. Mr. Davis
testified that he was owner of a series of checks of which
this was one, that h e lef t on a trip, and that r eturning from
this trip the checks were missing from his home. Subsequently he learned of this forger y ; and, of course, took steps
to prevent any lose of money.
'Phis check passed to him is in fact a forgery. Gilbert H.
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Davis, the witness, testified his name, and all the ·w riting on
the check together with the endorsement is in
page 158 ~ fact a forger y and was written on tha t ch eck
as someone without his authority, \\"ithout perrmsslon.
Who was that per son, the second witness who testified '
It was Mrs. Mundy, an employee of the National Bank of
Commer ce, a t Baileys Cross R oads. She stated that on August 28, 1967, when she was on duty, during the course of
her employment this check was presented to her a t approximately five minutes to five or in t he neighborhood of 5 :00
p. m., that date, that it was in the amount of $420.00 dollars,
that the man who presented that check was Mr. J oseph
F earon the Defendant in this case.
He indicated he wished to cash a check, and he wanted to
buy some tires at the tire store next door. She was on
friendly terms with the tire store next door. She wanted to
do them a favor and cash the check; but since it was a lar ge
amount, she should call the bookkeeping depar tment to make
sure the account was sufficient to cover that check
The call was being made; identifica tion was being asked.
Mr. F earon who walked to the drive-in window decided to
leave and did lea ve after presenting the check.
She r etained the check, where they learned of the fact it
was a forger y and was written without t he p ermission of
Mr. Davis ; and, of course ; t his prosecution f ollows.
Unless tl1e testimony of Mr. Barry Tate who
page 159 ~ testified that ver y candidly, that he is a convict
f elon, that he is presently incarcer ated in the
F ederal Penal System and, he came here to testify or tell
the Court and Member s of the J ury his involvement in this
criminal scheme or plan, that he went to Mr. Fearon's home
on Lub·ell Road where he lived with Mr. Robert Stone, that
question was asked of him, he made certain replies to that
question.
Mr. F earon at this time was in bed as you noticed he was
in bed in the middle of the day at 3 :15. Mr . F earon wanted
to get some money, dir ected Mr. Stone and another per son
living ther e to fill in that check and f orge Mr. Davis's name.
Mr. Ta te says he wasn't going to cash the check, and
Fearon says, "l will do it myself ." So he did.
He attempted to cash the check. Of course, he went there
with K enney Shifflett, Robert Stone and Bar ry Ta te.
Now, the Court has instructed you that if we didn't present
any evidence in fact that Mrs. Mtmdy, the testimony of the
accomplice, would be sufficient to convict the defendant. You
have substantially more than that. You have the testimony of
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:Mrs. Mundy who stated she took this check, and it was presen ted to her by tl1e defendant. \ ¥ e could have stopped right
tlwrP. \Ve go in furth er, and we move not beyond a reasonable
doubt but beyond all doubt, that the defendant
page 160 r Joseph F earon is guilty as char ged in the indictment.
1 don't think it is necessary to belabor the evidence in the
case. A lot of it wasn't eYen s ubj ect, was subj ect to cross
ex amination . But Mr. Duvall, represen ting Mr. F earon,
didn't fpp ] it necessa r y to cross examine these witnesse ·. So,
1 . nbmi t to you th e case of the Commonwealth, wm more or
less agr ee to th<' se t of facts.
I say again, I t urn hack to the opening statement. \Vhat
1 say, 1 wonlcl ask yon for the maximum punishment, for ten
years in this case. :Mr. Dnntll didn't. He sat down, and th en
he had sPcond thong hts, I wo 11ld like to refer to my notes
that the prosecutor always asks for th e maximum, that when
.v011 look to the facts of this case, yo11 will see no money was
obtained, and no violent act took place and everything took
place in a bout three minutes.
In oth er words, in his opening s tatement, I believe :Mr.
DuYa ll admitted to yon, maybe unknowingly exactly what tl1e
Commonwealth's eYicl ence would proYe. So, I say to you the
facts in the ca se to determin e the gnilt of the def endant were
nncon tron rted and they point on t beyond all don bt to the
g uilt of the defendant.
Now, you han got another job to do in this case. You have
got a job in fixing and assessing punishment.
page lGl r Now, how are you going to determine what a j11st
pnnishment is in this case~ Yon didn 't know me
wh en yon walked in here today. You didn't know any of these
peopl <'. You rhdn 't know the J uclge. But I think you have
seen, or possibly you are a-ware that when you are up-stairs,
you are up ther e because, you ha,·e to be. \Vhile we arc down
s tairs, material things a r e taking place in the case. In other
words, everybody her e is inYol ved in the prosecu tion of this
case does his level best to see that justice is done. ·w hen I
s tand before you as the prosecutor and what I say to you, the
Commonwealth of Virginia, demands and asks you to fix the
pnni~ltm en t at the maxinn1m in this case, it does so keeping
in mind the t r aditional standards of justice that do apply to
Ollr Commonwealth.
Yon don't have the same background possibly to fix his
punishment, so yo u have got to p11t some faith and some confidence.
:Mr. Duvall: Your Honor, I move for a mistrial on the comments of the prosecutor. Now, this is not evidence ; and it is
not the law in the case.
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Mr. Gilliam: That's certainly proper argument.
The Court: What happens in the juryroom, I don't think
any reference to it is proper.
Argument to the jury as to it, the Court will deny your
motion for a mistrial. But I would request that
page 162 ~ the Commonwealth note r eference as to any ac.
tivities in the Courtroom while the jury is in the
Juryroom.
Mr. Gilliam: Members of the jury, you must necessarily
place, it seems to me, and I am asking you to do this, to place
some confidence in the position that I serve for the Commonwealth of Virginia, because I stand here as a representative of
our State and of our County in much the same way as you sit
in this jurybox to determine the guilt of this defendant and
to fL'{ his ptmishment. You represent the Community, and I
represent the Conununity. When I make this request to you,
because I always ask for the maximum punishment-! don't
think I have ever before asked for the maximum punishment,
so that is a 1nistatement of Mr. Duvall's.
When you consider this eYidence in the light of the instructions of the Court and when you consider what is a
just verdict in this case, consider all of these facts as I have
pointed them out to you. Take them into consideration, what
the Commonwealth is asking for and r eturning a fair verdict
for the people, and that is ten years in the penitentiary.
Thank you.
CLOSING STATEMENT ON BEHALF OF THE
DEF~NDANT

By Mr. Duvall : Ladies and Gentlemen, I have been overzealous or aggressive, T apologize to you ; and I would ask
that you not hold this against the defendant.
page 163 ~ I purposely left on the jury a former member of
the Federal Bureau of Investigation, an agent, in
the hopes that he wonld have more knowledge than the rest
of you as to our penal system and you might draw upon that
knowledge.
Now, I want to say that it is not my duty to acquit a guilty
person. And I agree "·ith the prosecutor, tl1at he has proven
his case. There really wouldn't be much sense of my arguing
to the contrary to yon, that he hasn't proven his case.
Now, I want to say that this yotmg man has destroyed
his life by committing th is act. And the act that he committed
was such a bumble three minute act or if you will, two minutes
or five minutes; bnt he didn't even get any money. He didn't
even get the $420.00 dollars for this act.

Joseph F . F earon v. Commonwealth
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Now, you have an instruction, or you will receive it when
you go to the juryroom. That is instruction "C", and that
instruction reads as follows : If you fmd the defendant guilty,
it is the duty of the jury to impose such punishment as you
consider to be just under the evidence and within the limits
stated in the Court's instructions.
Now, the law of Virginia vests you with using the measuring stick of how much punishment you will give to this young
man. Now, the legislature, in its wisdom, also gave us instruction number three. Instr uction number three
page 164 ~ is that you can fix the time for ten years as the
prosecutor a sks you for, or two year s or the
legislature in its wisdom fixed it, so that you can fix it at
twelve months to SL'< months.
Now, I would think that the legislature when it set the
crime and the penalty of uttering a forged document, handing
it over to someone else, at the top of the Spectrum of ten
years, I would assume that they would be alluding to people
that pick up a vast amount of money.
It would seem to me twenty thousand dollars, fifty thousand
dollars, because after all, that is the crime we are talking
about. It is uttering. And then they brou.ght it down, because they realized that ther e were degrees, and they said
you twelve people on this jury can fix his sentence at six
months or seven months or eight months or twelve months.
Now, so really my summation is today to you, is one of
time; and time is the stuff that bides- it is really in your
hands as to how much time; but stop and think how long a
day can be or an hour.
And when you go to the juryroom, consider this. Thank
you for your attention.
REBUTTAL ARGUMENT ON BEHALF
OF THE COMMOl\TWEALTH
By Mr. Gilliam : This is traditionally, the Commonwealth's
time to rebut what Mr. Duvall has said. However ,
page 165 ~ there is nothing to rebut, as he concedes at this
point through a long and arduous trial and at the
end of a long day of trial, that his client is guilty.
He makes in his argument a pitch for mercy and I ask you
to show none, because I ask you the maximum punishment.
1 ask you to consid er the fact that this isn't the kind of case
for a person in need or his family was that way, and he
forged a five dollar check or a twenty-five dollar check to buy
the things that he needed. No, this is a man who is visited
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by Mr. Tate, who gets llp out of a bed at three o'clock in the
middle of the day.
Mr. Duvall : I am going to object again, that this is beyond
the scope of the statement closing statement, made by defense
and the prosecutor must be r estricted to that; and he again
goes on this great extention an embellishment. Now, there
was nothing mentioned. The only thing that was discussed
was the penalty and the function of the jury in setting the
penalty. And T move for a mistrial.
The Court: The argument of Counsel is, the way the Court
has understood it, is on the-it appears in reference to your
argument as to the extent of penalty and the Court, it is only
argument in rebuttal of your a rgument on penalty. He is
b1·ing forth facts with reference to the penalty
page 166 r in his arg·ument. The motion is overruled.
Mr. Gilliam: Otherwords, ladies and gentlemen, the kind of case he thought the man, the maximum punishment is a case in which twenty or thirty thousand dollars
was involved.
I say that is not true. I say this is the kind of case that
involves the maxirrnun punishment based upon the facts you
have before you, if you will pay close attention to them. You
will see the kind of crime wasn't a $25.00 dollar check, but
you will see it was a man who got out of bed in the middle of
the day at three o'clock, got up for the express purpose to
go to Corvette's Store and direct Robert Stone to forge the
check, took that check and went in his automobile with three
other people who went into what I refer to as the get-away
car, and they presented that check in the amount of $420.00
dollars, not a small amount of money.
\¥hat I say, when I asked for that kind of punishment,
certainly to put some confidence in what I am requesting.
Mr. Duvall: I object to t hat too. I move for a mistrial.
The Court : Motion overruled.
Mr. Duvall : Exception.
Th e Court: Ladies and Gentlemen of the jury, I wonld
suggest at this time you retir e to the jnryroom
page 167 r and pick one among you to ser ve as foreman of
the jury.
Th e Court has prepared a form of verdict for you to use
after you reach a decision. So, you may retire to the jury
room and start your deliberations.
(Whereupon, at 4 :50 p. m., the jury was retired to the
juryroom to start their deliberations.)
(Whereupon, at 4:50p.m., the Court took a short recess.)
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(Whereupon, at 6:30p. m., the jury returned to the Courtroom.)
The Cleric Members of the Jury, have you r eached averdict ~

The Foreman: vVe have.
Th e Clerk : Members of the jury, is this your unanimous
verdict '
"We, the Jury, on the issue joined in the case of the Commonwealth of V irginia ve1·sus Joseph F. Fearon, find the Defendan t Guilty and fix his plmishment at three years in the
State Penitentiary. Signed by the Foreman, Mr. Johnson.
The Court: Do you wish to have the jury polled 1
Mr. Duvall: Yes.
The Clerk : This is your verdict, please answer when your
name ]s called :
page 1G8

~

The Clerk : Charles vV. Arnold.
Ur. Arnold : Yes, it is.
The Clerk: Mary Lamothe.
Mrs. Lamothe : Yes.
The Clerk : Robert Bausch.
Mr. Bausch : Yes.
The Clerk: John Davis.
:Mr. DaYis: Yes.
The Clerk: Watt Kirk.
:Mr. Kirk : Yes.
The Clerk: vVilliam Johnson.
Mr. Johnson: Yes.
The Cleric John Vetter.
:Mr. Vetter: Here.
The Clerk: John D. ·waddell.
Mr. Waddell: Yes.
The Clerk : Ann Miller.
Mrs. Miller : Yes.
The Clerk: John F. Schebish.
:Mr. Schebish: Yes.
The Cleric J eannette vVheeler.
Mrs. "'Wheeler : Yes.
The Clerk : Martin Medak.
page 169 ~
hlr. Medak : Yes.
The Court: Would you show Counsel the form
of verdi ct and see if he has any questions as to the form 1
Mr. Duvall: No.
The Court : Ladies and Gentlemen of the jury, the Court
wishes to thank you for your services in this case. I lmow it
is quite late, and the Court will apologize to each of you for
holding you so late; but I think it is better once we start a
case, to go ahead and conclude it during the day.
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So, again the Court thanks you for your attention and
yom attention that you have ~iven this case. You are free to
go now, and the Clerk will adVIse you when to return.
The Clerk : Would you go out here in the hall.
("Whereupon, the jury was excused for the day.)
The Court: Does the defendant have any motions1
Mr. Duvall: I ask the Court to suspend imposition of sentence for si.xty days, and give defense Counsel time to :file
motions with th e Court.
The Cour t: The Court will set a date certifying the motions.
Mr. Duvall: Yes, sir.
'l,he Court : I don't think Counsel n eeds si.xty days to file
motions.
page 170 r Mr. Duvall : ·well, I would appreciate it, Your
Honor, if you could give us forty-five days. Mr.
F earon is not going anywhere.
vVe have trials coming up, and I don't think it would be
pr ejudicial to the Commonwealth and I have two more trials
to prepare for him.
The Court : vVhen are your trials, January 1
Mr. Duvall: On the first of February.
Mr. Gilliam: I guess it is. One is February 24.
Mr. Duvall: On e in I\Iarch.
Mr. Gilliam: The only thing we would ask, Mr. Duvall
mentioned si.xty days to suspend imposition of sentence, is
that to effect an appeal1
Mr. Duvall : I just want time to file motions.
The Court : ·w hat the Court will do is continue the case to
argue the motions, and then you can put your motions in
writing.
:Mr. Gilliam : vVe would ask, Your Honor, of course, in the
event r egardless of the outcome of the other cases, that the
defendant is currently serving a term in the Virginia State
Penitentiary, and we would prefer not to keep him in the
jail in Fairfax.
Mr. Duvall : Well, Your Honor, maybe the Compage 171 r monwealth doesn't want to keep him in the jail
in Fairfax, but I want to move the Court to keep
him here, because I need to taU\ to him about the case.
The last time they brought him up here two days before
the trial which was supposed to take place January the second. That is not the amount of time to prepare.
The Court: Arc you talking about the other cases 1 You
can make a motion on that and be heard by the Court, but
what the Court will do now is set this case for motions.
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Mr. Duvall: Okav.
The Cour t : Any 'aro-umen U
Mr. Gilliam: W e'd {ike him to return in the interim to the
Virginia State P enitentiary where J1e is currently serving
a sentence.
The Court: The Court would like to know when the other
cases are set. Ther e is no use running him up and down the
highway.
Mr. Gilliam: The other cases will probably be tried in the
next thirty days, but what I meant was r egardless of the
outcome of those cases, when they are terminated that he be
continued in custody in the Virginia State P enitentiary, and
he be available for any motions that Mr. Duvall might see
fit to file in this case, but in accordance with the
page 172 ~ sentence imposed by this Court and the earlier
date.
Mr. Duvall : Do you know how many cases he has in Arlington 7
Mr. Gilliam : I don't know how many.
Mr. Duvall: Do you know he does have cases in Arlington?
Mr. Gilliam: I am not at all concerned with those cases.
Mr. Duvall: Don't you think that has some bearing
whether he has cases ther e.
Mr. Gilliam : It is a matter for the Court. I made my
statement.
The Cour t : What the Court will do is to go ahead and set
this down for argument on the motions. And if y ou have
another motion to make, Mr. Duvall, I think the Court will
need more information as to when these other cases are set.
If he has a case coming up next week, there is no use me
sending him to Richmond. But if he does not have a case
comin g up until the end of the next month, he could be down
there just as well, as long as h e is coming back for trial
unless you have some motions to be made in that case.
:Mr. Duvall: I am going to have motions.
Th e Court: In this case the Court is not making a decision
with ref er ence to the other cases. Another J udge
page 173 ~ may render a decision and hear those motions.
What t he Court will do, it will set February 14
for motions.
Mr. Gilliam: I guess he is here on Writ of Habeas Corpus.
H e is actually in the custody of theThe Cour t: Is there a Hab eas Cat·pus proceeding pending1
Mr. Gilliam : He is actually brought here by our Habeas
Co1·pus to the Virginia State Penitentiary for purposes of
this case, he is technically in their custody but lodged her e
for trial.
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I guess he is a State Prisoner unless the Court determines
that something otherwise should be done. February 14.
The Court: ·w hen is the next trial date 1
Mr. Duvall : No, I don't know, do you have the docket here.
I don't have my book with me.
Mr. Gilliam: I can find it in a second.
The Court : The Court would like to set those motions as
close to the other trial dates as possible, as to the convenience
of vou as well as the defendant.
The Court: Do you have it ~
Mr. Gilliam: No, Your Honor, the next case is in February.
Mr. Duvall : Can we agree tentatively on F ebruary 14 subsequent to change7
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Circuit Conrt Room No. 1,
Fairfax County Courthouse,
Fairfax, Virginia,
vVednesday, February 19, 1969.

The above-entitled matter came on for the hearing of motions before the Honorable Burch Millsap, Judge of the Circuit Court of Fairfax County, Virginia, at 10 :00 o'clock a. m.
APPEARANCES:
On behalf of the Commonwealth:
Robert F. IIoran, Jr., Esq.
On behalf of the Defendant:
Joseph L. D11vall, ]£sq.
page 2

r

PROCEEDINGS

The Court: This is Case No.14087 . Are the parties read)71
Mr. Horan: Ready for the Commonwealth.
Mr. Duvall : Really for the Defense.
The Court : Let tl1e record show that the Commonwealth is
represented by the Commonwealth Attorney, Rober t F .
Horan, J r. The defendant is r epresented by Mr. Dnvall, and
his associate, :Mr. Thompson.
Now, the case that was just called, Mr. Duvall, is the one
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that the defenrlant was found guilty by jury. Did yo u file
any written mo tions in this 1
.Mr. DuYall: ~ o, I did not, Your Honor. I just got the
transcript, and the Court knows, and I just r eceived it about
Thursday and the transcript is 176 pages long and I have not
had an opportunity to file written motions in it.
'l'he Court: What motions do you have this morning1
:Mr. Duvall: \Ve also have other motions pending this morning on discoYer y.
The Court: That is another case. I am talking of 14087.
Mr. Duvall: All right. If Your Honor please, I would move
for the Court to grant us a n ew trial, and to set
page 3 r aside, or grant us a new trial on the following
grounds.
First, referring to the transcrip t h ere on page 37, the
Prosecutor, Mr. Gilliam, in his opening statement says, at the
bottom of the page, "I will ask you to do that as r epresen tatives of your community, to do your part to soh·e the problem
that confronts us in Fairfax County in which the defendant
is a part."
Your Honor, ] think this is, and I bebeve this is, a reversible error. Th e defendant is charged with one crime and that
is of uttering an in strument, and it seems to me that this type
of an opening statement to the jury can be misleading. The
purpose of the opening s tatemen t is to sh ow what lte intends
to prove by witnesses as evidence.
It certainly seems to m e that he is a sking that other crimes
in the community that this man is a part of is referring my
client to all crimes that have been committed in the area. I
think the case is highly prejudicial. It was so held in 200
Virginia, at pao·e 104, Southea st Section, page 1, and in
McLean v. the C01nmonwealth, 202 Virginia, at 197, or 116,
Southeast Section 274. It was held in that case that this was
prejudicial argument.
'J1he Conrt : \Vhat was the statement made in those
page 4 r cases'
:Mr. Dnvall : I do not have those cases here with
me, but it was in reference to other crimes in the community,
and it seems to me when the Prosecutor states in hi· opening
statement tl1at, "I will ask y ou to do that as r epresen tatives
of your community, to do yonr part to solve the problem that
confronts us in Fairfax County of which the defendant is a
part," i t seems to me that h e is directing himself to other
crimes and not mer ely saying what he intends to prove as to
the charge of uttering the $420 instrument at a bank. That
is all this jury had to determine. They were not her e to help
solve the entire problem of Fairfax County in which this man
is a part.
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I believe that this is one of the least serious offenses committed by the Prosecution in this case. If the Court will turn
to page 160 on the bottom of the transcript where the Prosecutor starts to state in his summation, "Now, you have got
to consider your other job. You have another job to do in
this case. You have got the job of :fixing and setting punishment. You are going to determine what the just punishment
in this case is. You do not know me. You did not 1mow me
when you walked in here today. You do not lmow any of
these people. You don't know the Judge. I think that possibly
you are aware of the fact that when you are upstair s in the
Jury Room while we a r e downstairs material things
p age 5 r are being taking place." That is not properly before
the jury. That has nothing to do with the jury.
Ther e are things t hat are to be considered in the case with
the jury excused from the court room and put to the jur y
room. I do not think that it is proper to argue those things
that are outside of the hearing of the jury.
The Court: You made an objection and the Court sustained your obj ection and said that what might have happened while they were in the jury room was not proper.
Mr. Duvall: \Veil, that is right. If we could then just continue on.
"When I stand before you as the Prosecutor and when I
say to you the Commonwealth of Virginia demands and asks
you to fL-x the punishment at the maximum in this case, it
does so in keeping in mind the traditional standards of justice."
The Commonwealth of Virginia demands is what he says.
The Commonwealth of Virginia has no right to demand anything of the jnry. The jnry is to r ender its ver dict based on
evidence that is presented to it.
Now, f nrther down here it says, "You do not have the same
background possible to :fix his punishment, so you have to put
some faith and some confidence in what I say." H e says that
they do not have the same background. What backpage 6 r ground is he talking about ~ I think that he is saying that this man has a criminal record that I
know about. The reason t hat I lmow about it is because I
am the Prosecutor, but you don't know about this record
because you are upstairs in the jur y room. That is the essence of what he is saying. You do not know about the record
because yon are not the P r osecu ting Attorney. You do not
have all of the information available to you.
The Constitution, Your Honor, says that this man does not
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have to take the stand unless he wishes to. He has a right to
~·emain silent and no inference can be drawn from it by the
JUry.

Now, here is the Prosecutor telling the jury that they do
not have the same background that he has. His baclcgroung
is not in evidence, Yom Honor. It is a reYersible error.
It was said in Smith v. Comnwnwealth, 207 Virginia, 459,
a 19GG case, 150 Southeast Section, at 545, it is probable for
the Prosecuting Counsel to express belief or opinion as to
the guilt of the accused. He may argue that the evidence
shows that the accused is guilty, but his argument must be
based on a statement of the evidence and not on his opinion
or not on knowledge, peculiar knowledge that he has to him
as the Prosecuting Attorney. It is not in evidence
page 7 r before the jury.
There is another citation out of Michies relating
to the conduct of counsel. That is Section 5, Volume 2 of
Michies, that connsel should stay with the law and the evidence without suggesting anything of a nature which might
imperil an otherwise righteous judgment.
Now, certainly, the suggestion that he is making there to
the jury, Your Honor, is just that.
Now, the case cited under the argument of conduct of counsel, Section 5, is not a criminal case. This was a civil case,
Linchberg Contpany v. Qttill, 157 Southeast of 644, and this
was where the attorney for the Plaintiff, this is a personal
injury case, where the P laintiff attorney suggested that they
r eturn a bigger verdict and it could be reduced later rather
than returning a lesser verdict because they could not add
to it.
I submit that it was a civil case where we are merely
talking about mon ey. It is merely a case of how much is more
applicable to a crime, but what we are talking about here is
a criminal case where we are talking about liberty.
I move for a mistrial.
Then, on page 162 Mr. Gilliam says, "Members of the jury,
you must necessarily, it seems to me, and I am askpage 8 r ing yon to do this, to place some confidence in the
position that I serve in the Commonwealth of Virginia." He is telling the jury that they must place some confidence in the position of the Commonwealth Attorney because
he is a representative of our State. "You have got to determine the guilt of this defendant and to fix his punishment.
You represent the community and I represent the community."
Then he goes on later to another statement that I had made.
But, again, he says that he has knowledge that they don't
have and then he tells them that they must place confidence in
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him because of his position, and that could only be that he
knows more about this man who did not take the stand than
the jury docs. And when he asked for a ten-year maximum
sentence he gives the opinion that he !mows that this man
deserves it because he is the Prosecuting Attorney and he
has knowledge that they don't have and knowledge that they
did not ge Lout of the witness on the stand.
Then turn to page 166, Your Honor. He states again,
in the third paragraph, in the transcript, on page 166, " \Vl1en
I ask fo r that kind of punishment T ask you to certainly
put some confidence in what I am requesting." Again, we are
back to the confidence he is asking to have placed in him as
the Prosecuting Attorney to the pecuhar knowledge
page 9 r that comes to the P rosecuting Attorney . He is asking a maximum of ten years and it is knowledge
that is not before the jury. It is knowledge that is not before
the jury as the r esult of evidence from the witness stand, but
it is peculiar lm owlcdge to the Prosecutor as a result of his
position in the community, and jf t hey should have trust in
him and set the sentence at ten year s.
In Taylor v. lllallory, which is 9G Virginia, 1830 Southeast
at 472, that is case ] 898, set forth in the opinion, "It is the
duty of counsel in argument to confine themselves to the case
at issue. To confine themselves to the evidence that is before
the jury and the law as laid clown hy the Court in its instructions, and unwarran ted straying f rom this course may
ma ke it necessary to set aside the verdict."
He has gone into his opinion. H e has gone into the peculiar
knowledge that he has, and he is asking the jury to return
a verdict on the basis of his position, on the basis of his
Jmowlcc1ge and not on the basis of evidence that came from
the witn ess stand.
As the Court well r emembers, we never at any time contended that the defendant was innocent.
The Court : He entered a plea of not g uilty.
Mr. Duvall : But in the final ar g ument the only a rgument
that we made was what the punishment would he
page 10 r at the hand of the jury.
rrhe Court : That is right, but he still entered a
plea of not guilty. ':Phe plea was before the jury.
hlr. Duvall : This is a case out of West Vi1·ginia State'"·
Moose, 110 ·west Virginia, Southeast 715, wher e it states the
duties of counsel. It r efer s to argument to the jury and it
says that the bringing in of his position and the knowledge
of knowing certain material facts 011tside the record are not
fair.
Then there is the Criminal Procedure and Law, that is
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Volume 5, and that is at Section 2084. It sets forth in part
that it is improbable for the Prosecuting Attorney in summing up to state his personal beliefs of the g uilt of the defendant. He i s not to bring in his opinion or his knowledge that
would constitute an invitation of province of the jury. The
duty of the jury is to decide wlt ether or not he is guilty or
innocent and set the punishment.
The Constitution guarantees us the righ t not to take the
stand . It g uarantees us the right to remain silent, and it
cannot be commented on as to hi s past r ecord. lie cer tainly s11ff er s by not taking the s tand in my opinion, but when
he does not take the stand it is prejudicial there, and r eversible error can be held.
page 11 ~
For the Prosecutor to tell the jury that they
should have confidence in him in his knowledge and
to pnt his professional r eputabon in line, it seems to me to
take the entire p r oceeding and the Cour t should set aside
the ver dict and grant ns a new trial on the statemen ts made
by the Prosecutor in the closing argument.
Of course, on page 13G of the transcript th e Prosec11tor
started in by impeaching his own witness, Mr. Tate. This is
where he goes into irrelevant and immaterial matter s as to
the man living in a federal in stitution. That was on page
135.
The Court : 1 do not think that impeaches th e witness becanso he did not permit him to ask such question s then. On
cross-examination the witness could have been torn to pieces
as to his past behavior and so forth. The jurors are entitled
to know h e is a convicted p er son because ther e are instructions, I am quite sur e, that were gi ven with r eference to accomplice and the wight to be given in his testimony.
~Ir. Duvall: ·well, [ believe that the witness is caller1, in
the first instant, by the Prosecution t o do certain facts pertaining to this case, and I don 't think that it is either material or r elevant as to what h e was convi cted of as th ey are
some other 1mrelated charges, and if in your cr osspage 12 r examination that h e is impeached, which is one of
the purposes for cross-examination, then I t hink
you can come back to that on redirect and attempt to r ehabilitate him, but I think that it would be in the proper sequence of thinp;s that they cannot put him on and point him
out to be a bad fellow and then put his eYidencc in from a
procedural s tandpoint because then it leads to the question of
what is h e doing with s uch a felony. Tf we do not want to
develop this on cross-examination by impeachment, then I
don't think that they should be allowed to bring it out to attack his position.
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Of course, we move to strike that identification that was
madeThe Court: The identification that was made in court ?
Mr. Duvall: Yes, sir.
The Court : I think that the Supreme Cour t of Appeals
states the Court's ruling on that. I do not know if counsel
is familiar with that case or not. One of the cases that I
am familiar with is B 1·yan v. C01nrnonwealth on 9 Virginia,
399, which goes jnto the question of post-indictment lineup
as well as the cases that you cited on argument at that time,
the Wade case and the Gilbert case and the Scovall case.
Mr. Duvall: In that case, it shows that it is applicable
after they are indicted.
page 13 ~ The Court: Post-indictment, yes. This case,
again, was where the identification was made from
the hospital.
Mr. Duvall: Yes, sir. Well, the Court struck the evidence
as to the lineup identification in this case, as you well r emember, but they did not strike the evidence as to the pictures
that were shown her, and if the Court will r ecall the first
time the pictures were sJ10wn her she did not identify the
per son.
The second time the pictures were shown her she identified
one picture that she saw the first time in the first showing.
She went all the way through the book and passed over the
pictures. The new picture that was added there at the time
the detective pointed it out to her as being the same person
in this pictuTe, and so we took it with the exception and we
do take exception to that identification.
Then the lineup further crystalizes the picture that she
could not identify in the first instant, and I think it is our
position that this did violate the constitutional right as
spelled out under the S toY all, Wage and Gilbert cases. So,
I will except to that.
There was one other section here I believe. We take exception to the fact that Mr. Tate was allowed to testify. He had
been convicted of forgery and of uttering and
page 14 ~ transporting a check across the state line, and
the Court overruled this objection and we take
exception to that and object to attempting to attack the defendant through an association.
There is another point that I wish to take up, and that is
where the Prosecutor in rebuttal, on page 165 of the transcript, the second paragraph from the top, he makes his
argument and he says, "I ask you to consider the fact that
this is not the kind of case where a person is in need, or that
his family is in need and he forges a $5 or a $25 check to buy
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the things that he needed. No, this is a man who is visited
by a Mr. Tate to ge t up out of bed at 3 :00 o'clock in the
afternoon."
Now, there was no evidence as to whether this man was
married.
The Court : Wasn't that, Mr. Duvall, your argument to the
jury as on the fact that this man r eceived no money, not
$5, $10 or $20,000, or any funrl s wl1atsoever in his attempt
to utter and pass the check and was not in the rebuttal argument by the Commonwealth at that time. This was not a
family man that had uttered a $5 check to get the money to buy
groceries for his children. I think that is the only rebuttal
argument used for the jury with r eference to him not recei,-ing an~· fnnds from this crime.
page 15 r Mr. Dnvall: Well, my arg ument, you know, went
really as to the sentencing aspects, and I agree
with the Court that 1 did say $5, or $10 or $100 or so forth,
but the thrust of my argument is that he put in evidence
that this man didn't have a family and that he was not a
family man, that he was in bed at 3 :00 o'clock in the afternoon, and that thereforeThe Court : That was eYidence. There was testimonv to
that effect.
·
~[r . Duvall: There was testimony to the fact that he got
up at 3 :00 o'clock in the afternoon, but you do not know
wh eth er he had a nighttime job or whether he •vas a professional thief or whatever it was. Just about any inference
can he drawn from this. There was no evidence introduced
that he was not a family man. I can think of instances where
a man could certainly need $420 for his family or $1,000 or
$24,000 as the case may be, and so what I am saying, again,
is that we are getting back to the opinions of the Prosecuting
Attorn ey. We obj ect, and we would move the Court to consider this motion. It "·as improper a r gument of the Prosecuting Attorney to the jury that they have to rely and have
confidence in what he said and it draws the inference that
he had p eculiar knowledge. There was the inference that he
knew more than the:y about the man, and that is highly prejudicial and a r eYersible error, and, Your Honor, I
page 16 r mo\'e the Court to grant us a new trial.
The Conrt : Mr. Horan, do y ou haYe anything to
say on this 1
Mr. Horan: If Your Honor please, I will very candidly
admit to tl1e Court that it totally escapes me how one could
draw the inference from the statements that are made in the
course of this transcript, how one could infer what :Mr.
Duvall draws.
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I would submit to the Court that it certainly would be true
if the Assistant who is pr osecuting this case had indicated
to the jury that he had personal knowledge of some bad
things abont tltis defendant that migh t be grounds for a
rever sal, but, You r Honor, I submit that that is not so here.
It just isn't. lt is not in the language here, and I submit that
it is absolutely torhued r easoning to try to draw such an
infer ence f rom it. lt is tortured r easoning that nir. Duvall
i s trying to arrive at.
Secondly, I mi ght agree with him if tlte Prosecutor were to
comment on his own per sonal opinion of this defendant's
guilt. T hat might be prejudicial, but T submit to yoll, Your
Honor, in this entire transcript the only p ersonal opinion r endered on the guilt of this defendant is the personal knowledge
that is sh own on page 163 by the counsel for the
page 17 r defendant where he made known to the jur y tha t
he thought the case was pro,·en that this defendant
was guilty, and I am not her e to defend a g uilty man . Those
were what he said . I will quote here what he said.
"I am h er e to talk about sentencing. 'l'hat is what 1 am
here for."
'l'hen on page Hi3, in the third paragraph , co1msel deliberately, absolutely deliberately, mi ·led that jury. H e said
to that jury, and T qnote him, "T want to say that this young
man has destroyed his life hy committing this act." That is
a deliberate llli~ rcpr esen tation to that jmy. H e knew that
defendant had come to court by way of Arlington Jail, convicted of a felony by way of Florida, wh ere he was com·icted
of a prior felony, and he is telling the jury that this man has
destroyed his life by utter ing this check. That is a d0liberate
misrepr esentation of that jury and nothing else.
My question to the Court is this, what docs the Assi s tan t
Commonwealth Attorney do ? Her e is a man who stand s in
front of the jury who has told them something that is totally
untrue. He can't do a thing about it. H e cann ot present to
the jury the fact that this man was condcted four times. H e
can't do that with the ju r y, and counsel goes ahead and
comes in her e today and says that t he argnmen t
p age 18 r was totally p rejudicial and totally wr ong.
Yo1tr Honor, I submit that it was n ever wrong .
It has neYer been wrong, and n o Virginia case eYer so held
that it was wrong. It is not wrong for the P r osecutor to
ask for the maximum if he wants to. If the individual P r osecutor h andling the case believes that thi case call s for the
maximum, he has an absolute right to ask for it.
The Court: There is an instruction that is given to the
jury on the right to ask for the maximum and th e jury in-
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struction s are snbject to argument by counsel, by Commonwealth counsel as well as the defense counsel, so I would
agree with the Comm onwealth. :Maxinnnn may be argued to
the jury.
lrr. Horan : :Jir. Gilliam, on rebuttal, does conunent on the
fact that he was concerned about this crime. He says that
the fact that no money was obtain ed is really not important.
It is the nature of the crime, and he tells the jury t hat he
is asking for a maximum of ten years. I do not think that
anyone can say that ten years is ont of the way on this case.
If tha t jury wants to give it then they have the righ t to do it .
A man who goes to a bank in t he afternoon with a $400some instrument and tries to pass it as a fo rged in strument,
Your Honor, I think if a jury wanted to do it, a
page 19 r jury would he able to sentence him to ten years
on any case provided the trial judge did not want
to turn it around. Your Honor, I submit to you tha t we do
not have her e any s uggestion by the Prosecutor that he has
p er sonal information about the defendant. He is asking that
the jury have confidence in him as a Prosecutor , and I do
not think that is necessarily repr ehensible. H e is ther e as
a representatiYe of the people. That is what the Prosecutor's
function is. H e is there repr esenting the Commonwealth of
Virginia, and asking the jury to do something for the Commonwealth. That is, namely, to convict. Also, that is, namely,
to sen tence. ~rhat is what he is ther e for. He would not come
in there for any other r eason.
I submit to the Conrt that he is not there to play a game,
and he is not ther e to lie down and play dead before the defense counsel. Defense counsel stands there and misleads
that jury. \iVhen a defense coun sel does that he has got to
fight with everything he has to get that jury to do what he
thinks is right, and what he thinks is right f or the Conunonwealth and the people of the Commonwealth. What is what he
is doing, and as long as he has been honest and as long as he
is being fair and is being impartial and as long as he has not
deliberately misled the jury, then he is exercising his constitutional function as a Prosecutor.
p age 20 r I submit that, Your Honor, when you r ead the
transcript in the total, particularly the argument
and particularly the opening statement, Your Honor, I think
when you look at this case on a balance, certainly the P r osecutor was not doing anything more than asking for the maximLlm time for a mnltiple convicted f elon. I think that was
his duty, and he exercised that function well.
Yve start off right away with an early objection. The
Prosecutor is making his opening statement. He makes his
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objection on page 35 and 36. Page 36 is when we hit the fi_rst
of many, many objections and the obj ection is to the opemng
argument. That was the start of many, many ob;jections. The
Court adYisec1 tlte Commonwealth Attorney, th e Assistant
Commonwealth Attorney, to stay within the bounds of pr_iority on opening statement. I snhmit to the Court that 1s
what he did.
1\Ir. DuYall rai ses tl1e suggestion that the Court's ruling
on the question of identification was incorrect. He went into
that, Your Honor. I think the entire thing was argued.
The cases were cited and r ecently the Supreme Court of
Appeals ap1>roved, that the trial court was correct in the
judgment the court made was correct.
~ow, to get to the question of impeachment. You know, I
hate to e\en argue that one. If that isn't the
page 21 ~ craziest argument T haYe e\·er heard a defense
attorney make. I do not know what would be if that
was not it. 1.0vcry single witness in this trial got asked to
state their name and address, age, and I submit to the Court
that every sin o·le witness was asked that. Barry Tate was
asked what his name was, what his age was, was he married,
and where clic.l he lh·e. He stated where he liYed. Mr. Duvall
objected, and that is where we start all the nonsense, and
counsel has th e gaul to come in to this Court and say that
that was the Commonwealth's intent, to get in to the record
prejudicial evidence, and I think counsel is asking t his Court
to be absolutely naive to believe that.
This Court has certainly been in the field of litigation
long enough to know that the Commonwealth Attorney always
pu ts on direct evidence wher e a witness is li,·ing in a penitentiary. If a Commonwealth Attorney failed to put in on
direct e,·id ence that his witness was in the penitentiary he
would be crucified on closing argument. Def ense counsel
would stand before that jury and he would say that he knew
this witness l ived in the p eni tentiary, and that th e Commonwealth Attorn ey knew that he d id, and that the Commonwealth Attorney would not tell them that. H e would leave
them with th e impression that we were trying to keep this
information from the good members of the jury.
page 22 ~ E,·eryone her e knows that is exactly what would
happen, and I submit that that is the arg nment on
the in1peachment. It is certainly ridiculous.
I would submit that in this entire record, in this entire
r ecord, ever y qnostion really that counsel has raised here
today was rai sed in the course of the trial. Th ey were decided in the conrse of the trial, and I submit, Your Honor,
that there is no error in that r ecord. I submit that the de-
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f endant was proper ly tried and properly convicted by the
jury and the Court.
The Court: Rebuttal argument, Mr. Duvall ~
1\Ir. Duvall : Your Honor, I cannot change what the transcript says. 1t is th ere. The Prosecutor said that ther e are
things that the jury did not hear. H e tells them tltat the
Commonwealth demands. H e tells the jury that they did not
have suffi cient background possible to fix his sentence. That is
not what the State of Virginia says. The State of Virginia
says the jury has the sufficient background to fix the sentence
from tltc eYiclence that they hear from th e witness stand. If
it wer e otherwise they would let Mr. Horan or the Court
fix his punishment. \Vhy haYe a jury fi.-..:: the punishment ? The
law says that the jury does have suffici ent lmowledge in that
they ha ,.e nfficient knowledge to fix the sentence
page 23 ~ from wl1at they hear on the witness stand. That
is where t hey get their knowledge, from the witn ess stand. Tlt ey do not get it from faith and confidence that
they would place in the Prosecutor, and not on the same
background of the Prosecutor.
Your Honor, T think that you should grant us a new trial.
The Court: I do not believe that this was prejudicial to
the defendant. The Court ~ays that there was no prejudicial
error committed by the Commonwealth in its closing argument, so on your motion to set aside th e motion is denied.
Being no other motion befor e the Court, I would ask the
defendant to s tand .
Joseph F. F earon , you have been found guilty by the jury
of Fairfax Conntv. The Court does now sentence you to ser ve
three years in tlH~ State P enitentiary .
·
The Defendant: T would like to no te my appeal, Your
Honor.
':Ph e Court: Mr. DuYall, were you appointed in this case
or retained ~
Mr. Dnvall: T believe I was appointed in this case, Your
Honor.
The Court : 'l'he Court will appoint you in this case and
will continne imposition of the sentence for GO days
page 24 ~ to note yo ur appeal.
:Jfr. D uYall: Yonr H onor, this man has been
convicted of fi ve y0ars in the penitentiar y, and this is presently on appeal. ·would yon consider running this three-vE>ar
sentence concurrent with that five-year sentence?
·
rrhe Conrt: Jf that is in the form of a motion, I will hear
argument by the Commonwealth on it.
)[r. Horan: I oppose that motion. T do no t haYe th e def endant's full record here. He r ecei ved five years f rom a jury
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last :May 3, a Fairfax County j ury, on bnrglari:ting a C?mmercial establishment. H e got si.-x years from the Um ted
States District Court, and has received sentences from
F lorida for a felony down there. I think it was a cr edit card
fraud in Florida. H e has been convicted in Arlington County
by a jury of threatening t he life of a police officer. He was
threatening to blow up his home. He has another felony conviction in Arlington, and I think it was a check charge. I
am not absolu tely certain of that. H e has a number of indictmen ts still pending her e. He has a number of them still pending in Arling ton.
One of the most inter esting things about this defendant is
that on May 3, 1968, he was convicted in this Court by a jnry
and got five years in the penitentiar y. Counsel
page 25 r noted his appeal on May 3. J oc F earon was picked
up about four days later in Florida and charged
with a federal charge, and he was nltin1ately convicted of it.
Here is a man who is noting an appeal and is convicted of a
burglary charge, and within a matter of days, T don't know
the exact days, but within a matter of days he is picked up
down in Florida . Here is a man who while he is in Florida
on a state char ge e capes from custody. He was in a shootout over here in P rince Geor ge's County, Maryland, where
he was shot by FBI agents back in September of 1968.
Your Honor, I tell you, I ha \·e seen some criminal records,
but I think Joe Fearon is right 11p in th e tops. He has on e
better than the other one.
The Court : Rebuttal argnment1
Mr. D11vall : W ell, Yonr Honor, wh en he was h ere when he
left the jurisdiction he appeared in F lorida, l1e was out on
bond in Florida, and he was to the best of my knowledge, he
was returning to court there and he was char ged with a
state char ge at that time, hut i t is my under.· tanding that
that state charge was dropped and there was no conviction
on that state charge.
The fed eral charge, he en tered a plea of guilty on, and he
was sentenced, so I would just correct the Prosepage 26 r cutor to that extent, Your Honor.
I believe he has si."X years in F lorida, and fiv e
years here for that which is under appeal. I think that is
eleven years, and considering that this is a $420 check that
took three minutes to take place, and the fact that no one was
hurt by this, and the fact that no one lost any money oYer it I
think that cer tainly society is getting to pay this act ba~k
with eleven years.
I ask the Court to consider seriously running it concurrently.
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The Court: The Court would be more exposed to make a
sentence run concurrent where he was another type of conviction. I don't know what the conviction was, but it certainly was not such as this. Each one was going to stand on
its own punishment. That would mean that it would not run
concurrent with the others, and I might say that if he tried
to cover the county with some checks at one time, then the
punishment of that crime could be made to run concurrent.
I feel that if it was like that, the Court would give serious
consideration of making it a concurrent sentence, but in this
instance where the two are completely unrelated the Court
would deny the motion and it would not make it concurrent.
Is there anything else, Mr. Duvall '
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A Copy-Teste:
Howard G. Turner, Clerk.
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