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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 
JOHN MARSHALL COURTS BUILDING 

RES:CDENTS J:NVOLVED IN SAVING 
THE ENVIRONMENT, INC.; 
SECOND MT. OL:CVE BAPTIST CHURCH; 
WINIFRED BELDON: 
JAMES ROBINSON AND EDNA ROBINSON; 
HORVITZ JORDAN AND DOLLY S. JORDAN; 
PIEDMONT FARMS, :CNC; ROGER CALHOUN, 
STEVEN CALHOUN AND CHRISTINE CALBOUNI 
WILLIAM HERRING AND ELISE HERRING; 
BETTY A. DUNGEE; KENNETH BYRD, JR.; 
AND FLORENCE S. MORRIS, 

Appellants, 

v. 

COMMONWEALTH OF VIRGINIA DEPARTMENT 
OF ENVIRONMENTAL QUALITY 

AND 

RICHARD N. BURTON, 
DIRECTOR, 

Appellees. 

To: Mr. Richard N. Burton, Director 
Department of Environmental Quality 
Commonwealth of Virqinia 
101 North Fourteenth street 
James. Monroe·· B'Llildinq.. . . .... · 
Eleventh Floor 
Richmond, Virginia 23219 

PETITJ:ON FOR APPEAL 

. . 
• . 
• . . . . • 
• • . • . • 
• • . • . . 
• . 
• . 
• . 
: Chancery : No. ____________ _ 
• • 
: 
• • 
• . 
• . . • 
• • . • . • . • . • 

.JUL .. ~ 0 1993 

I~\ n. f'UU DY. CLE 

•-;• .. ij)', ... , ..... •.• •....... 

This is an appeal by a King and Queen county citizens' 

group incorporated under the laws of Virginia, the congregation of 

an historic African-American church, thirteen individual citizens 
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of King and Queen county, and a farming corporation incorporated 

under the laws of Virginia, of the agency action, case decision, 

rule, or regulation of Richard N. Burton, Director (the "Director") 

of the Virginia Department of Environmental Qu~lity ("DEQ"), dated 

June 2, 1993, granting a solid waste facility permit for the 

construction, operation, and maintenance of a regional dump site in 

King and Queen county, Virginia, more specifically described as 

Solid Waste Facility Permit Number 554 (the "Permit") on the 

grounds that DEQ's action in granting the Permit was arbitrary and 

capricious and illegal and that DEQ and its Director failed to 

comply with the provisions of Va. Code Ann. § 10.1-1408.1 and DEQ 

regulations. 

Va. Code Ann. § 10.1-1408.lD (1989 Repl. Vol., 1992 Cum. 

Supp.) states, in pertinent part, that: 

D. No · permit for a new solid waste 
management facility shall be issued until the 
Director has determined, after investigation and 
evaluation of comments by the local government, 
that the proposed facility poses no substantial 
present or potential danger to human health or the 
environment. • • • 

The Director failed to comply with this provision of the 

Code in that no such investigation was conducted as required by 

law, notwithstanding· the ·fact -that- evidence •and. testimony .wer~ 

presented by concerned citizens, including the plaintiffs, that the 

facility posed a substantial present or potential hazard to human 

health and the environment. 

Environment: 
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The dump site is situated within the Dragon swamp through 

the heart of which flows the Dragon Run, a 35-mile long waterway 

that flows into the larger Piankatank River. The Swamp was formed 

one million years ago when the waters of the .Pleistocene Ocean 

receded and the Coastal Plain province emerged. The swamp is 

unique among ecosystems because the same combination of remarkable 

features present in the Swamp are not found elsewhere in Virginia. 

It has been proclaimed by the Smithsonian Institute as the second 

most ecologically significant wilderness on the Chesapeake Bay. It 

certainly is the most significant in V~rginia_. The Dragon swamp is 

one of the last remaining pristine hardwood and cypress swamps in 

Virginia, and it also serves as home to plentiful wildlife 

including otter, beaver, raccoons, muskrats, and deer. Birds such 

as mallards, ducks, and herons abound. 

In the early days of Virginia's development, the Dragon 

Run was used to transport logs, hides, tobacco, and crops to 

landings along the Bay. It was the first Virginia river to receive 

detailed study under the Scenic Rivers Act of 1970. The Dragon Run 

forms the upper reaches of the Piankatank River, which flows into 

the Chesapeake Bay, and contains panfish, pickerel, perch, catfish, 

bass, ·and, other fishes: •. ,·······'l'he· .. Piankatank ·'River· is· ·a ''soure·e of 

oysters for Virginia's watermen. In fact, the Virginia Marine 

Resources Commission plans to spend millions of dollars to 

replenish the oyster beds in the Piankatank. These oyster beds 

would be jeopardized by the upriver landfill, especially if the 

· leachate containment system fails or proves to be inadequate. 
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Unless the Permit is revoked, irreparable damage will be 

done to ·the Dragon Run and ultimately to the Chesapeake Bay. 

Friends of the Dragon Run, a not-for-profit organization dedicated 

to the preservation of the Dragon Run, advised the Director on 

April s, 1993, that any leachate material not successfully 

intercepted will enter the Dragon Run and will pass through the 

Pianka tank River to the Chesapeake Bay. Notwithstanding this fact, 

the Director granted a variance to the applicant which provides for 

even less protection. 

Human Health: 

The location of the landfill requires that all truck 

traffic, which will consist of in excess of 400 trucks per day 

(round trip), utilize Routes 603, 614, 609, and 14. There are a 

number of schools on several of these roads, and all of the roads 

are frequented by school buses. 

One of the Appellants, Residents Involved in saving the 

Environment, Inc. (RISE), hired Woolpert consultants, an 

engineering firm, to conduct a review of the roadways leading to 

the dump site to evaluate whether they can adequately and safely 

accommodate the large trucks hauling solid waste to the dump site. 

The consultant testified at a -March · 24; · 199·3-; · public· ,hearing· in_· 

King and Queen County that the roads are not adequate to safely 

handle the truck traffic. The consultant stated at the hearing 

that "based on the available information, the amount of heavy truck 

traffic that these roads will experience has not been taken into 

effect or into account. The volume is much more than what is 
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normally experienced on the rural-type road and it causes 

particular concern on several factors, one of them is.the roadway 

width. 11 The consultant pointed out that the roads in question have 

no shoulders and that there are deep ditches _right against the 

roadway in many places. 

In the consultant's report, which was submitted to the 

Director within the comment period, the consultant concluded the 

following: 

1. state Route 14 and Secondary Route 603 and 614 

will experience a higher than normal percent 

of truck traffic. 

2. The lack of shoulders along State Route 14 and 

Secondary Route 603 and 614 is an undesirable 

condition for supporting the proposed truck 

traffic. · 

3 • The pavement width of State Route 14 and 

Secondary Route 603 is marginal in capacity to 

safely and efficiently support the proposed 

truck traffic. 

4. The pavement width of Secondary Route 614 is 

inadequate~ ·to, safely and efficiently support _ 

the proposed truck traffic. 

5. The pavement composition of Secondary Route 

614 is inadequate to support the proposed 

truck traffic. 
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Truck traffic must travel along Routes 14, 614, 609, and 

603 to reach the dump site. The consultant examined each roadway: 

Route 614: Route 614 is 17 1/2 feet wide. There is 

not enough room for two vehicles, t~o heavy vehicles, a 

truck and a bus or two trucks to pass safely. 

Route 14: Route 14 is a narrow, meandering, rural­

serving road, serving farming and logging interests. 

Al though approximately 11 miles of Route 14 has been 

upgraded to provide adequate sight distance and passing 

zones, there are still about two-thirds of road that only 

has 20-foot pavement with one- to two-foot shoulders. 

These sections can be characterized by fairly sharp 

curves and inadequate siqht distances. 

Route 603: Route 603 has a roadway width of 22.5 

feet, with no shoulders. This roadway winds over rolling 

terrain and has several horizontal curves. 

Route 609: Route 609 is an unpaved dirt road. 

Since approval of the Permit and construction of the 

landfill beqan in June, 1993, the King and Queen county Sheriff's 

Department has been inundated with telephone calls from County 

residents complaining. ·because they·have ·been ·forced off .. the ·road ·or 

have narrowly avoided vehicular mishaps with the large landfill 

trucks traveling in a constant stream on the county's narrow roads 

hauling materials to and from the dump site. Exhibit 1 (See 

attached), prepared by the consultant, shows that a school bus and 
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large truck cannot safely pass in the opposite direction on Route 

614. 

Additionally, other health issues involve the dust 

(Route 609 is unpaved) and pollution from diesel trucks and 

equipment that will aggravate the condition of persons suffering 

from respiratory problems, and the noise that will emanate from the 

tremendous traffic that is being and will continue to be generated 

by the vehicular activity in and around the dump site. 

Further, the water supply of the surrounding residents is 

jeopardized by a dump site in close proximity to their water 

supply. Also, nearby streams will be affected. As noted 

hereinafter, there are downstream farms which are dependent upon 

these streams as a source for drinking for their animals. 

site. 

Historic Sites 

There are at least 10 historic sites within the dump 

This has been confirmed by the Virginia Department of 

Historic Resources. 

PART:CES 

1. Florence s. Morris is a homeowner residing on Route 

614 in King· and Queen···County;· '"Virginia·. Her husband suff·ers front' 

a respiratory illness and her son underwent a tracheotomy, as a 

consequence of which he wears a tracheal tube. The Morrises have 

lived in their home for most of their lives, and their home, which 

is located less than two miles from the landfill site, is on the 

rural road leading to the proposed landfill. The medical conditions 
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of Mrs. Morris's husband and son have been greatly affected and 

will continue to be affected by the enormous amount of dust created 

by more than 400 heavy trucks passing their home (round trip) each 

day. The number of trucks will more than double within the next 

year and will continue for the indefinite future. 

2. Kenneth Byrd, Jr. is a homeowner residing in King 

and Queen County. The residence of Mr. Byrd and his family is near 

the landfill, and the Byrd family depends upon a shallow well for 

their drinking water and household needs. Their shallow well is 

approximately 1,000 feet from the landfill site. 

J. Betty A. Dungee is a homeowner residing in King and 

Queen County, Virginia. The residence of Ms. Dungee is in close 

proximity to the landfill site. Ms. Dungee depends upon a deep 

well for her drinking water and household needs. 

approximately 1,000 feet trom the landfill. 

Her well is 

4. William Herring and Elise Herring are husband and 

wife who own a home in King and Queen County, Virginia. The 

Herrings reside approximately two miles from the dump site. 

5. Steven Calhoun and Christine Calhoun are husband and 

wife who own and reside on Piedmont Farms, which is adjacent to the 

dump· -site... . ···.Their . water .. ,supply .. , comes .. f-r.om , .. a. ;~deep.· .well 

approximately 1,500 feet from the dump site. The Calhouns' cattle 

drink from a stream that runs through the dump site. 

6. Roger Calhoun is the brother of Steven Calhoun. 

Roger Calhoun resides on Piedmont Farms, which is adjacent to the 

dump site. His water comes from a well approximately 1,500 feet 
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from the dump site, and his cattle drink from the stream that runs 

through the dump site. 

7. Piedmont Farms, Inc. is a farming corporation 

incorporated under the laws of Virginia that owns land in King and 

Queen county adjacent to the dump site. Piedmont Farms grows corn, 

vegetables, and grass crops and raises beef cattle. The cattle 

drink from a stream that runs through the dump site. Their pasture 

is approximately 150 yards from the dump site. 

8. Morvitz Jordan and Dolly Jordan are husband and wife 

who are retired individuals and who own a home in close proximity 

to the dump site on Route 614. Their son is a paraplegic who 

requires special care. The Jordans must stay home all day to care 

for their son. Their home is not air conditioned, and the Jordans 

need to keep their windows open in the summer. Because of the dust 

from the trucks, the Jordans are unable to keep their windows open 

and Mrs. Jordan is unable to hang her clothes on the line to dry. 

Her water supply is from a shallow well that is approximately 900 

feet from the dump site. 

9. James Robinson and Edna Robinson are husband and 

wife. They were born in King and Queen County, Virginia, but lived 

away for many years •. · , .. S·everal year·s .. ago t · they, ·-returned· to· ·the 

County and built a new home in the County which is adjacent to the 

dump site. They receive their water supply from a shallow well 

which is approximately 400 feet from the dump site. 

10. Second Mt. Olive Baptist Church is an historic 

African-American Church located adjacent to the dump site. The 

' l • 
' 
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church has 225 active members and serves an important role in the 

African-American community. Since there are no ·recreational 

facilities in the community, the church also serves as a community 

center for both youth and adults. The church cemetery adjoins the 

church premises. The dump site is literally at the "back door" of 

the church. Only a 100-foot buffer separates the landfill from the 

church grounds • The church's shallow well, upon which the 

congregation relies for its drinking water, is only 300 feet from 

the dump site. 

11. Residents Involved in Saving the Environment, Inc. 

is a non-profit Virginia corporation whose 300 members live within 

King and Queen County, Virginia, many of whom are adjacent 

landowners to the dump site, and are affected by the decision of 

the Director, which is the subject of the appeal. 

STANDING 

12. The Appellants are persons aggrieved and affected 

by the Director's decision to grant the Permit. A number of the 

Appellants are adjacent landowners or are a representative of 

adjacent landowners, whose property values and water supply may be 

affected· by the. -Permit. ---· ... r ••.••• -· ·- - • ~' •• ·--····'' .-: • • ··-·. ·- • 

Each of the Appellants enjoys the aesthetic value of the 

pristine, undeveloped nature of the area where the landfill is 

being constructed. 

13. The Appellants enjoy the fauna of the area and live 

in the community because of its freedom from development, noise, 
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and traffic congestion and all other benefits that are concomitant 

with residing in a rural area. 

14. As set forth above in paragraphs l through 11, each 

of the Appellants has roots in the community and is individually, 

both presently and potentially, damaged by the construction and 

operation of the dump site. 

15. The individual Appellants are landowners and their 

property values will be impaired by the dump site. 

16. It affirmatively appears that each of the 

Appellants, in any individual or rep~esentative capacity, has a 

direct, immediate, pecuniary, and substantial interest in the 

outcome of this litigation. 

XNJURY Am) DNQGES 

17. Each of the Appellants is directly and substantially 

injured by the construction of the landfill, and the harm they are 

suffering will continue and likely worsen when the landfill begins 

operation. The Appellants' quality of life, their water supply, 

and their real estate values have and will continue to be 

irreparably harmed by the construction of the landfill. 

Additionally, the Appellants' heaith has been and will-continue-to 

be adversely impacted by the dust and noise created by the 

construction of the landfill: their peace of mind has been and will 

continue to be disturbed by the loud drone of heavy dirt-removal 

equipment and the rumbling passage of large trucks traveling to and 

from the landfill: and their vehicular and pedestrian safety has 
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been and will continue to be jeopardized because of the huge trucks 

that travel to and from the landfill on the narrow, meandering 

rural roads that are unsuitable for accommodating such a heavy 

traffic load. Their water supply will be po~entially affected. 

Also, ~he livestock and thus the income and livelihood of several 

of the Appellants will be potentially adversely affected by damage 

to streams, springs, and groundwater in proximity to the landfill. 

18. The Plaintiffs and the citizens of the entire 

commonwealth are and will continue to be damaged by the dump site 

because it is situated in the wetlands of the Dragon swamp, a 

marshy area teeming with multifarious flora and fauna through which 

the Dragon Run flows. The Dragon Run feeds into the Piankatank 

River, which is a tributary to the Chesapeake Bay. Concerned 

citizens have observed that there already is damage from the 

landfill's ·construction to nearby streams. These streams and 

waterways all lead to the Chesapeake Bay, and ultimately, this 

damage will be irreparable. 

JURISDICTION AND VENUE 

19. This court has jurisdiction over this appeal 

pursuant to (1) Va. Code Ann. § 9-6.14:16 (Virginia Administrativ~ 

Process Act); (2) Va. Code Ann.§ 62.1-44.24 (State Water Law); (3) 

Va. Code Ann. § 10.1-1457 (Judicial Review of Administrative 

Decisions), and (4) Rule 2A:2 of the Rules of the Supreme Court of 

Virginia. 
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20. The Appellants submitted, by counsel, on July 1, 

199 3, their Notice of Appeal of the Amendments to the Board's 

Executive Director, pursuant to Rule 2A:2 of the Rules of the 

Supreme Court of Virginia. The Notice of Appeal is attached and 

incorporated herein as Exhibit 2. 

21. Venue is proper in this Court pursuant to Va. Code 

Ann. § 9-6.14:5, 9-6.14:16, 8.0l-261(1)(a), and 8.01-263. 

TIE APPLICATION ARD APPROVAL PROCESS 

22. On September 18, 1990, Browning-Ferris Industries of 

South Atlantic, Inc. ("BFI"), 2490 Charles City Road, Richmond, 

Virginia 23231 filed a Notice o~ Intent with DEQ. The Notice of 

Intent is the first step in the permitting process for sanitary 

landfills. 

23. BFI submitted Part A of its application !or a Permit 

to DEQ on February 4, 1991, and DEQ approved it on July 29, 1991. 

24. BFI filed Part B of its application on March 20, 

1992, and it was approved by DEQ. 

25. The facility is located on Route 609, approximately 

400 feet east of the intersection of Route 609 and 614 in King and 

Queen County., Virginia. The facility encompasses 325 acres, of 

which 227 acres encompass the limits of waste disposal. 

26. DEQ held a public hearing in Kinq and Queen County 

on March 24, 1993. The hearing was attended by 400 to 500 persons. 

More than ninety percent of those who spoke at the hearing voiced 

strong opposition to the project. Most of the Appellants spoke at 
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the hearing. The transcript of the hearing reflects that the 

citizens raised the issues which are before this court. 

27. On June 2, 1993, the Director granted BFI Solid 

Waste Facility Permit No. 554, which gave _BFI permission to 

"construct, operate, and maintain" a sanitary landfill in King and 

Queen County, Virginia. According to the Permit, solid waste will 

be delivered to the site by private automobiles and trucks, packer 

trucks, transfer trailers, and other commercial vehicles. 

28. The landfill site is located within the Dragon 

swamp which is within the watershed of the Dragon Run, a 

recreational river that qualified for scenic river designation. 

The Dragon Run flows into the Piankatank River, which runs into the 

Chesapeake Bay. 

29. The site contains designated wetlands, which would 

be subject to a Federal permit, according to maps obtained from the 

U.S. Fish and Wildlife Service. Nothing in the record of decision 

shows the location of the delineated wetlands and how the owner 

plans to develop the site. 

30. The landfill is located in a section of King and 

Queen County populated largely by African-Americans and is located 

only several hundred feet from the historic Second Mt. Olive 

Baptist Church, its water well, and its cemetery. It is the 

position of the African-American appellants that location of this 

dump site in the African-American community is environmental 

racism. 
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XSSUES ON APPEAL 

31. The Appellants adopt and incorporate paragraphs 1 

through 11 above, as set forth above. 

32. The Appellants allege that the landfill will cause 

or contribute to significant degradation of wetlands. 

33. The Appellants allege that the Permit violates 

§ 5.1.A.7.C of VR 672-20-10, which prohibits a sanitary landfill 

disposal unit from extending closer than 500 feet from any 

groundwater source of drinking water. The shallow well of the 

Second Mt. Olive Baptist Church, one of the Appellants, is located 

approximately 300 feet from the landfill site, and several other 

wells are within 400 and 500 feet of the landfill. 

34. The Appellants allege that the landfill will impact 

on and/or adversely affect historic sites in the area. 

35. The Appellants allege that the Director and DEQ 

breached their responsibility and duty by failing to adequately 

examine or require the examination of the soil in and around the 

landfill site. 

36. The Appellants allege that there will be inadequate 

on-site management, monitoring and testing of leachate. 

37. The · Appellants · allege that there is potential 

adverse effect on the groundwater or drinking water supply. 

38. The Appellants allege that the roads leading to the 

landfill site are unsafe and unsuitable for the increased truck 

traffic and will not be passable in all weather conditions. 

15 



39. The Appellants allege that the Director and DEQ 

failed to investigate whether the applicant knowingly or willfully 

misrepresented or failed to disclose a material fact in applying 

for the Pennit or in his disclosure statement, or any other 

information, report or certification required by law or under the 

regulations of DEQ, or has knowingly or willfully failed to notify 

the Director of any material change to the information in the 

disclosure statement as required by § 7 .12 of the Solid Waste 

Management Regulations. 

40. The Appellants alleg~ that the Director and DEQ 

failed to investigate whether the dump site will adversely affect 

the wetlands, the Dragon swamp, the Dragon Run, and the Piankatank 

River, into which the Dragon Run flows, or the Chesapeake Bay. 

41. The Appellants allege that the Director and DEQ, 

before allowing construction to proceed, failed to investigate 

whether the construction and/or operation of the landfill will 

create an adverse impact or a present or potential hazard to human 

health as required by Va. Code Ann. § 10.1-1408.lD. 

42. The Appellants allege that the Director and DEQ, 

before allowing further construction to proceed, should investigate 

whether the landfill will create a substantial present or potentia~ 

adverse impact on the environment. 

43. The Appellants allege that the leachate or residue 

from the dump site poses a threat of contamination or pollution of 

the air, surface water, and/or groundwater resulting in a present 

or potential hazard to human health or the environment. 

16 



44. The Appellants allege that the action by the 

Director and DEQ in granting the Permit was arbitrary and 

capricious and illegal. 

REQUEST FOR RELIEF 

WHEREFORE, the Appellants respectfully pray for an Order 

(1) requiring the Director to revoke and set aside the Permit, 

pursuant to Va. Code Ann .• § 10.1-1409, on the ground that the 

facility poses a substantial present or potential hazard to human 

health or the environment, and (2) compelling the applicant to 

restore the facility, as closely possible, to its original 

condition. 

HENRY L. MARSH, III 
CLARENCE M. DUNNAVILLE, JR 
PATRICIA A. SCALES 
HILL, TUCKER & MARSH 

509 NORTH THIRD STREET 
RICHMOND, VIRGINIA 23219 
(804) 648-9073 

R~cLtfull~~t~:_-e_d_, ____ . ____ _ 

By • t'r1 /."-
Counsel 
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CERTIFICATE OF SERVICE 

I hereby certify that, on this 30th day of July, 1993, 

the foregoing Petition for Appeal was mailed to Richard N. Burton, 

Director, Department of Environmental Quality, Commonweal th of 

Virginia, 101 North Fourteenth Stre~~;~ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
JOHN MARSHALL COURTS BUILDING 

RESIDENTS INVOLVED :IN SAVJ:NG 
THE ENVJ:RONMENT, :INC.; 
SECOND HT. OLJ:VE BAPTJ:ST CHURCH; 
WINIFRED BELDON; 
JAMES ROBJ:NSON and EDNA ROBJ:NSON; 
HORVJ:TZ JORDAN and DOLLY s. JORDAN; 
PJ:EDMONT FARMS, INC; ROGER CAI.BOUR, 
STEVEN CALllOUH and CHRXSTINE CALHOUN; 
WJ:LLIAH HERRING and ELISE BBRRJ:NG; 
BETTY A. DUNGEE,; 
KENNETH BYRD, JR. and 
FLORENCE S. MORRJ:S 

Appellants, · 

v. 

COMMONWEAL'l'B OF VJ:RGJ:NIA DEPARTMENT 
OP EHVJ:RONMENTAL QUALITY 

and 

RJ:CBARD N. BURTON, DJ:RECTOR, 

Appellees. 

TO: Hr. Richard N. Burton, Director 
Department of Environmental Quality 
Commonwealth of Virqinia 
101 North Fourteenth street 
James Monroe Buildinq 
Eleventh Floor 
Richmond, VA 23219 

: . . . • 
• • 
: . • . . . . 
• . 
• • 
• . 
• . 
• • 
• . . • . . . • . • . • . • 
• . . • . . 
• • 
• . 

NOTXCE OF APPEAL 

PLEASE TAKE NOTICE that pursuant to Va. Code Ann. § § 

·10.1-1457: and 9-6.14:16(1989 Repl. Vol), and Rule 2A:2 of the 

Rules of the Supreme Court of Virginia, the Appellants herein note 

their appeal of the agency action, case decision, or rule or 

regulation of Richard N. Burton, Director, Virginia Department of 
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Environmental Quality, dated June 2, 1993, granting a solid waste 

facility permit for the construction, operation and maintenance of 

a sanitary landfill in King and Queen county, Virginia, more 

specifically described as Solid Waste Facility Permit Number 554·. 

The Appellants are: 

Residents Involved In Saving the Environment 
P. o. Box 1124 
West Point, VA 23181 

Second Mt. Olive Baptist Church 
Little Plymouth, VA 23091 

Winifred Beldon 
Route 602, Box 20E 
Little Plymouth, VA 23091 

James Robinson and Edna Robinson 
HCR 74, Box 23, Little Plymouth, VA 23091 

Morvitz Jordan and Dolly s. Jordan 
HCR 1, Box 23A, Little Plymouth, VA 23091 

Piedmont Farms, Inc. 
HCR 67, Box 1418, Church View, VA 23032 

Roger L. Calhoun 
HCR 67, Box 1418, Church View, VA 23032 

Steven Calhoun and Christine Calhoun 
HCR 67, Box 1418, Church View, VA 23032 

William Herring and Elise Herring 
HCR 74, Box 7B, Mascot, VA 23108 

Kenneth Byrd, Jr. 
Little Plymouth, VA 23091 

Betty A. Dungee 
Box 24 
Little Plymouth, VA 23091 

Florence s. Morris 
Box 31A 
Little Plymouth, VA 23091 
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The appeal shall be taken to the Circuit Court for the 

City of Richmond. There are no other known parties to· this appeal. 

HENRY L. MARSH, III 
CLARENCE M. DUNNAVILLE, JR. 
HILL, TUCKER & MARSH 
509 NORTH THIRD STREET 
RICHMOND, VA 23219 
(804) 648-9073 

CERTIFICATE OF SERVICE 

I hereby certify that on this 1st day of July, 1993, the 

foregoing Notice of Appeal was hand delivered to Richard N. Burton, 

Director, Department of Eriviron.uental Quality, Commonweal th of 

Virginia, 101 North Fourteenth Street, Richmond, VA 23219. 
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MELVIN R. HUGHES. JR. 

.JucaE 

OF THE: 

May 4, 1995 

Henry L. Marsh, III, Esq. 
Clarence M. Dunnaville, Jr., Esq. 
Hill, Tucker & Marsh 
P. o. Box 27363 
Richmond, VA 23261-7363 

Deborah Love Feild, Esq. 
Assistant Attorney General 
900 East Main Street 
Richmond, VA 23219 

Timothy G. Hayes, Esq. 
Williams, Mullen, Christian & Dobbins 
P. o. Box 1320 
Richmond, VA 23210-1320 

. Re: Case No. HD-822-1 . 

.JOHN MARSHALL COURTS Bt.1ILCllNG 
800 EAST MARSHA.LL. STREET 

RICHMOND. VIRGINIA 23219 

Residents Involved In Saving the Environment, Inc. , et al 
v. 
Commonwealth of Virginia Department of Environmental 
Quality. et al. 

Dear Counsel: 

This case is an appeal of a state agency decision by the 
Director of the Virginia Department of Environmental Quality (DEQ) 
to award a permit to operate a landfill to Browning-Ferris 
Industries (BFI) in King and Queen County. 

The parties are R.I.S.E. and others, appellants, and DEQ and 
its director, appellees. BFI became a party later in the 
proceedings by intervention. R.I.S.E. is an acronym for Residents 
Involved In Saving the Environment, Inc. R.I.S.E. is composed of 
concerned citizens of King and Queen County. It along with other 
named individuals, a church and a farming corporation, comprise the 
appellants (collectively R.I.S.E). 

In its appeal R.I.S.E. argues that according to Title 10.l of 
the Code of Virginia relating to Conservation, which embodies 
several statutes designed to conserve natural resources ana protect 
the environment, the Director of DEQ failed to conduct an 
11 investigation and evaluation" to determine that no substantial 
present or potential danger to human health or environment exists 
before issuing the landfill permit to BFI. Specifically R.I.S.E. 
contends that the Director of DEQ did not investigate and evaluate 
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Henry L. Marsh, III, Esq. 
Deborah Love Feild, Esq. 
Timothy G. Hayes, Esq. 
Page 2 
May 4, 1995 

as required by § 10.1-1408.1. This code section provides 

No permit for a new solid waste management 
facility shall be issued until the Director 
has determined, after investigation and 
evaluation of comments by the local 
government, that the proposed facility poses 
no substantial present or potential danger to 
human health or the environment. (emphasis 
added). 

R.I.S.E. also contends that, to the. extent the landfill facility 
damages property, the DEQ permit grant is a taking violative of due 
process of laws. 

First, R.I.S.E. suggests that by reason of the § 10.0-1408.1 
statutory requirement the director of DEQ should have independently 
conducted an investigation and made an evaluation of no adverse 
human health or environmental impact before issuing the landfill 
permit. An examination of the statute does not indicate a 
requirement of such an investigation and finding. By the statutory 
language in§ 10.1-1408.1 the "investigation and evaluation" is not 
by itself but, as written, modifies "comments by local government. 11 

In other words the Director is required to investigate and evaluate 
the comments of the local government authority to see that the 
proposed facility has or has not any impact on human health or the 
environment. So, as a matter of statutory construction the statute 
R. I . S. E. relies on does not prescribe the kind of independent 
investigation suggested. 1 

Secondly, R.I.S.E. cites various instances of human health and 
environmental implications surrounding the issuance of the land£ ill 
permit. These include: air, dust, gas, the character of the area 
where the landfill is located, wildlife, endangered species,· 
surface and ground water, water supplies, wetlands, noise, roads 
and roads use and historic resources and sites. 

The DEQ operates under solid waste regulations promulgated by 
the Virginia Waste Management Board. These govern landfill matters 
covering both procedures for landfill permit applications and 
substantive standards for landfill operations. TheE:le same 

1There is no dispute that King and Queen County certified that 
the location and operation of the landfill complied with applicable 
ordinances. 
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Henry L. Marsh, III, Esq. 
Deborah Love Feild, Esq. 
Timothy G. Hayes, Esq. 
Page 3 
May 4, 1995 

regulation control and set standards for siting, design, 
construction, operation, monitoring and closure of landfills. 
Steps in the permit process are governed by regulations as well. 
The process includes the permit application, permit review, draft 
permit and the final issuance. Before construction the regulations 
allow for public participation by way of a public meeting after 
notice when there is an opportunity for public comments, which 
occurred in this case. R. I. S. E. points out that most of the 
persons attending the public comment meeting opposed the landfill, 
an assertion DEQ does not contest. The question for the court in 
this appeal is, on the points raised, was there a failure of the 
agency to comply with the scope of authority conferred by the 
legislature as a matter of law. Muse v. Virainia Alcohol Beverage 
Control Bd., 9 Va. App. 74, 78 (1989). 

DEQ argues that since "investigation" and "evaluation" is not 
defined, either procedurally or substantively, it has to approach 
its charge by the legislature with the tools given according to the 
area of expertise reserved to it. It contends that the things 
R.I.S.E. points out affecting the environment and human health are 
covered· by the w~ste management regulations. DEQ also contends 
that it has control over some of the concerns raised and others it 
does not. In those instances where it does not have control 
appropriate checks were made with other appropriate agencies, state 
and federal, that do. 

The record supports this in large part and in other parts 
there is no indication one way or the other. There is no other 
suggestion that the DEQ agency action here did not otherwise comply 
with the applicable regulations or law governing the concerns the 
appellant raises. For example, the regulations and the landfill 
permit itself in this case require BFI to have a gas management 
system for the control of migration of decomposition gases. In 
this appeal R.I.S.E. does not contest any other requirement in the 
regulations relating to the application process or operations under 
the permit. There is nothing in the record showing that any of the 
regulations that could address the concerns R.I.S.E. point to were 
not considered in the process required by any applicable 
regulation. The court has to confine its attention to the points 
raised. 

While the court is aware of complaints of citizens to projects 
like this as "not in my back yard",·on present law, there is no 
support in the record that DEQ acted other than in compliance with 
it. 
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Henry L. Marsh, III, Esq. 
Deborah Love Feild, Esq. 
Timothy G. Hayes, Esq. 
Page 4 · 
May 4, 1995 

For the foregoing reasons, itO is not necessary to address the 
"taking" claim. Counsel for DEQ shall prepare and submit a 
suitable draft for order affirm the DEQ grant of the permit in this 
instance. The order should note· the appellant's exceptions. 

Very truly yours, 

MRH,JRn 
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IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Courts Building 

RESIDENTS INVOLVED IN 
SAVING THE ENVIRONMENT, INC., et al., 

Appellants, 

v. Chancery No. HD-822-1 

COMMONWEALTH OF VIRGINIA DEPARTMENT 
OF ENVIRONMENTAL QUAUTY 

and 

PETER W. SCHMIDT, DIRECTOR, 

Appellees. 

FINAL ORDER 

The Court bas considered the briefs and argument of counsel, and the agency record 

submitted in this matter. For reasons stated in its letter opinion of May 4, 1995, the court 

affirms the decision of the Director of the Department of Enviro~ental Quality to issue a solid 

waste management facility pennit to Browning-Ferris Industries of South Atlantic, Inc. 

The clerk shall send certified copies of this order to counsel. 

Enter: sho ('fr 
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I ask for this: 

Deborah Love Feild 
Assistant Attorney General 
Office of the Attorney General 
900 East Main Street 
Richmond, Virginia 23219 
(804) 786-0098 

Counsel for Commonwealth of Virginia 
Department of Environmental Quality and 
Peter V-1. Schmidt, Di:':!:!or 

Tim y G. Hiyes, Es · 
Williams, Mullen, C 
1021 East Cary Street 
Post Office Box 1320 
Richmond, Virginia 23219-1320 
(804) 783-6499 

Counsel for Browning-Fems Industries of South Atlantic, Inc. 

Seen and objected to: 

ti/'~ vi. )?~, ;;;-
Henry L. Marsh, III, Esquire 
Hill, Tucker & Marsh 
509 North Third Stteet 
Post Office Box 27363 
Richmond, Virginia 23261-7363 
(804) 648-9073 

Counsel for R.I.S.E. et alia 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
John Marshall Courts Building 

RESIDENTS INVOLVED IN 
SAVING THE ENVIRONMENT, INC.' et al.' 

Appellants, 

v. 

COMMONWEALTH OF VIRGINIA DEPARTMENT 
OF ENVIRONMENTAL QUALITY 

and 

PETER W. SCHMIDT, DIRECTOR, 

Appellees. 

NQTICE OF APPEAL 

Chancery No. HD-822-1 

RECEIVED & I· ILED 
CIRCl3IT COURT 

~ J:'t 2 u 1995 
BEVILLM. DEAN, CLERK 

By . .J..C.H ....... 2l°.Y~.P.Q1 .... D.C. 

The appellants, Residents Involved in Saving the 
Environment, Inc., Second Mt. Olive Baptist Church, Winifred 
Beldon, James Robinson, Edna Robinson, Morvitz Jordan, Dolly s. 
Jordan, Piedmont Farms, Inc., Roger L. Calhoun, Steven Calhoun, 
Christi~e Calhoun, William Herring, Elise Herring, Kenneth Byrd, 
Jr., Betty A. Dungee and Florence s. Morris, hereby appeal to the 
Court of Appeals of Virginia from the final order of this Court 
entered on May 30, 1995, and further give notice that the Statement 
of Facts, and other incidents of the case will be filed, all in 
compliance with the Rules of the Supreme Court of Virginia. 

Residents Involved in saving the 
Environment, Inc., Second Mt. Olive 
Baptist Church, Winifred Beldon, James 
Robinson, Edna Robinson, Morvitz Jordan, 
Dolly s. Jordan, Piedmont Farms, Inc., 
Roger Calhoun, Steven Calhoun, Christine 
Calhoun, William Herring, Elise Herring, 
Kenneth Byrd, Jr. Betty A. Dungee and 
Florene s. Morris: 

Henry L. Marsh, III 
Clarence M. Dunnaville, Jr. 
Hill, Tucker and Marsh 
509 North Third street 
Post Office Box 27363 
Richmond, Virginia 23261-7363 
(804) 648-9073 
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CERTIFICATE 

The undersiqned certifies as follows: 
(1) The names and addresses of appellants are: 

Residents Involved in Savinq the Environment 
P.O. Box 1124 
West Point, VA 23181 

second Mt. Olive Baptist Church 
Little Plymouth, VA 23091 

Winifred Beldon 
Route 602, Box 20E 
Little Plymouth, VA 23091 

James Robinson and Edna Robinson 
HCR 74, Box 23, Little Plymouth, VA 23091 

Morvitz Jordan and Dolly s. Jordan 
HCR 1, Box 23A, Little Plymouth, VA 23091 

Piedmont Farms, Inc. 
HCR 67, Box 1418, Church View, VA 23032 

Roqer L. Calhoun 
HCR 67, Box 1418, Church View, VA 23032 

Steven Calhoun and Christine Calhoun 
HCR 67, Box 1418, Church View, VA 23032 

William Herrinq and Elise Herrinq 
HCR 74, Box 7B, Mascot, VA 23108 

Kenneth Byrd, Jr. 
Little Plymouth, VA 23091 

Betty A~ Dunqee 
Box 24 
Little Plymouth, VA 23091 

Florence s. Morris 
Box 31A 
Little Plymouth, VA 23091 

(2) The names, addresses, and telephone numbers of counsel 
for appellants are: 

Henry L. Marsh, III 
Clarence M. Dunnaville, Jr 
Hill, Tucker and Marsh 
509 North Third Street 
Post Office Box 27363 
Richmond, Virqinia 23261-7363 
(804) 648-9073 
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(3) The names and addresses of appellees are: 

Commonwealth of Virqinia 
Department of Environmental Quality 
629 East Main Street 
Richmond, VA 23219 

Peter w. Schmidt 
629 East Main Street 
Richmond, VA 23219 

(4) The names, addresses, and telephone numbers of counsel 
for appellees are: 

Deborah Love Feild, 
Assistant Attorney General 
Off ice of the Attorney General 
900 East Main Street 
Richmond, VA 23219 
(804) 786-0098 

Timothy G. Hayes, Esquire 
Williams, Mullen, Christian & Dobbins 
1021 East Cary Street 
Post Office Box 1320 
Richmond, VA 23219-1320 
(804) 783-6499 

(S) A copy of this Notice of Appeal has been mailed to all 
opposinq counsel and delivered to the Clerk of the co~ of Appeals 
this 28th day of June, 1995. 

. tJ-v.w.J.,~ :IA' _ _: 

Henry L. Marsh, III 
Clarence M. Dunnaville, Jr. 
Hill, Tucker and Marsh 
509 North Third Street 
Post Office Box 27363 
Richmond, Virqinia 23261-7363 

Of Counsel 
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V J: R G J: JI J: A: 

J:H THE CJ:RCUJ:T COURT OP TBB CJ:TY OP RZCBM ND 
John Marshall courts Building 

RBSJ:DDr.l'S ZllVOLVED J:Jf SAVJ:HG 
TBB EBVJ:ROJDIElft', J:BC. , et al. , 

Appellants, 

v. 

COMMOBWBAL'l'B OP VJ:RGJ:NJ:A DEPARTMElft' 
OP DIV%ROHMBJITAL QUALJ:TY, at al., 

Appallaes. 

• • 
: 
• • 
• • 
• 

Chancery No. HD-822-1 

JIRZTTBB STATEMENT II LZEQ OP TR.aNSCRZP'l' 

on September 18, 1990, Browninq-Ferris Industries of 

South Atlantic, Inc. ("BFI") filed a Notice of Intent with the 

Department of Environmental Quality, ("DEQ") initiatinq the 

application process for a permit to. construct and operate a 

sanitary landfill in Kinq and Queen county. The notice of Intent 

included a certification by the qoverninq body of Kinq and Queen 

County that the location and operation of the landfill were 

consistent with applicable local ordinances. Followinq submittal 

of the Notice of Intent, BFI submitted its permit application in 

two parts. The application was found by DEQ to be complete. Part 

A of the application, which incorporated data concerninq the site 

of the landfill, was made on February 4, 1991 and approved on July 

29, 1991. Part B of the application, which covered design, 

construction and operating information, was submitted on March 20, 

1992. 

• r .. 
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Prior to the issuance of a permit, DEQ held a public 

hearing on March 24, 1993 in the King and Queen county-High School. 

Following the close of the hearing, DEQ allowed an additional time 

for submittal of public comments. A permit, specifically 

designated as Permit No. 544 ("Permit") was issued by DEQ to BFI 

on June 2, 1993 for the construction, operation, and maintenance of 

the facility. 

The site, comprises approximately 420 acres, of which, 

under the permit, approximately 220 acres will be used for disposal 

of waste. It is located in King and Queen County, Virginia on 

Route 609, approximately 400 feet east of its intersection with 

Route 614. Waste is transported to the landfill site by commercial 

waste haulers and other transporters. The facility has a design 

life of 26 years, a maximum height of one hundred feet and a 

maximum daily volume of four thousand tons. 

The landfill site is within the watershed of the Dragon 

Run, a 35 mile waterway that flows into the Piankatank River. The 

Piankatank River in turn flows into the Chesapeake Bay. The 

Virginia Department of Historic Resources confirmed, prior to the 

issuance of the Permit, that there are archaeological artifacts 

located on the site. 

The appellants Residents Involved in Saving the 

Environment. Inc. (hereinafter "RISE"), Second Mt. Olive Baptist 

Church, Winifred Beldon, James Robinson, Edna Robinson, Morvitz 

Jordan, Dolly s. Jordan, Piedmont Farms, Inc., Roger Calhoun, 

Steven Calhoun, Christine Calhoun, William Herring, Elise Herring, 

33 
... 



Betty A. ounqee, Kenneth Byrd, Jr., and Florence s. Morris, timely 

appealed from the decision of the Director issuing the permit (Case 

HD-822-1) • Neither the Notice of Appeal nor the Petition for 

Appeal named BFI as a party to the appeal. 

BFI filed a Motion for Leave to Inte;vene in the appeal. 

BFI also objected that the venue selected by appellants was 

improperly laid in Richmond and that the preferred venue was in 

King and Queen County. BFI's Petition to intervene was granted but 

its objection to venue was overruled on January 31, 1994. The 

Commonwealth of Virginia had not objected to venue. 

The appellants, alleqinq present or potential danqer to 

human health and the environment, claimed on appeal that the 

Director's action in qrantinq the Permit was unlawful in that he 

failed to comply with § 10.1-1408.1.D. of the Code of Virqinia, 

1950, as amended and that to the extent that the landfill facility 

damaqes property, the DEQ permit grant is a taking without due 

process of laws. 

The parties appeared by counsel before this Court on 

October 20, 1994 to be heard in oral argument on the appeal. The 

record had previously been duly certified and filed with this 

Court. By agreement, the parties had previously filed memoranda 

and exhibits in support of their positions. No new evidence, 

witnesses, or other materials were introduced. After hearing oral 

argument, the Court took the case under advisement, rendering a 

decision by letter dated May 4, 1995. A final order dismissing 

the appeal was entered on May 30, 1995. In lieu of transcript, the 
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foreqoing serves as a written statement of pertinent facts, 

testimony and other incidents of the above-captioned appeal, in 

accordance with Rule SA:S of the Rules of the Supreme Court of 

Virqinia. 

I ASK FOR THIS: 

I i ti tl..'U1M •• ./!i Kf.1..-...__.'-'-<. . __ : /' 
BE Y L. KARSH, III t 
CLAREllCB K. DUDJAVILLB, JR.J 
BILL, TUCKBR AllD KARSH 

501 Borth ~hird Streat 
P. o. Box 273&3 
Ricbllond, VA 23261-7363 
(804). 648-9073 

SEEK Alm AGREED: 

DEBORAH LOVE FIELD, ~t: ILD 

Assistant Attorney General 
900 East Kain street 
Ricbllond, VA 23219 

-. . . . . . ~ . ·• . '. . ·. . . ... 

-­~~~~~--....::;--_,.::...... __ -J,.-_/..,--
TIMOTHY G. BAYES 
WILLIAMS, MULLEB, 

P. o. Box 1320 
Richmond, VA 23210-1320 

& DOBBINS 
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CERTIFICATE 

I hereby certify that on this 21st day of July, 1995, a 

true an exact copy of the foregoing Written Statement In Lieu ~f 

Transcript was mailed, first-class and postage pre-paid, to Deborah 

Love Feild, Esquire, Office of the Attorney General, 900 E. Main 

Street, Richmond, Virginia 23219, counsel of record for DEQ, and to 

Timothy G. Hayes, Esquire, Williams, Mull.en, Christian & Dobbins, 

1021 E. Cary Street, P. o. Box 1320, Richmond, Virginia 23219, 

counsel for Browning-Ferris Indu1fatri of Sou~ Atlantic,~Inc. 

1 . i/rtY \ , 1£.u .. ,.k.!Uif.J'-'--.. ·-e--<-_:__ ,,,,,,.·-? 

\) 
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COMMONWEALTH of VIRGINIA 
DEPARTMENT OF WASTE MANAGEMENT 

11th Floor, Monroe Building 
101 N. 14th Street 

Richmond, VA 23219 
(804) 225-2667 

TDD (804) 371-8737 

Mr. Jeffrey c. Southard 
BFI of south Atlantic, Inc. 
2490 Charles City Road 
Richmond, Vir9inia 23231 

JUL 2 9 1991 . 

RE: Part A Application - Part A Permit Application; Browning 
Perris Industries of south Atlantic, 
Inc.; Kinq an4 Queen County 

Dear Mr. Southard: .. 
A review of the Part A Application submitted on February 4, 

1991 has been performed. The review was performed·in accordance 
with the Virqinia Solid Waste Management Regulations (VR 672-20-
10) , Parts V and VII. The review specifically addressed the 
criteria stated in § 7.3 of the Regulations. The Part A 
Application is deemed complete and is hereby approved. 

Should you have any questions concerninq this correspondence, 
please contact Russell Dudley at (804) 371-0522. 

cc: Hassan Vakil!, VDWM DTS 
Kevin Greene, VDWM, DTDS 
Russell Dudley, VDWM, DTS 
Marty Rief, CH2M Hill 
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COMMONWEALTH of VIRGINIA 
\VIWAM L. WOOOFIN, JR. 
l>IRECIOA 

DEPARTMENT OF WASTE MANAGEMENT 

Mr. Btuce J. Larson 
Department of Historic Resources 
221 Gowmor Straet 
Richmond. Virginia asa19 

Subject Proposed King & Queen County Sanitary Landfill 
VDHR File No. 90-1276-S 

Dear Mr. Larson: 

(80C) 225-2687 
TOD (ICM) 371-lm 

I have been asked to respond to your letter to Mr. Woodfin, dated March 9, 1993, 
regarding the subject landfill. Please find enclosed page 5-5 or the Part A permit 
application for the proposed land611, as you have requested. Item eight, on page 6·6, · 
consists of the applicant's statements regarding historic areas on the proposed landlill site. 
Also enclosed for your reference is page 1-4 of the Virginia Solid Waste Management 
Regulations, VR 672-2().10·(1988).-. ·§.·7.3.C.9 of VR 672-20-10 requires the applicant to 
identify all histodc.amu in the •ppllcation. ... .... . 

: ... ·The· appllcani. Bro~g~Feirls tnaU&tries;' has' 1>8e~. sen(a copy: bfydur March" 9~ 
1993 letteqmd .~ ~~ li\di~e~.they -~ ~--~s~~g~g ~f!c~y:to .~e pe~~~l)~ ~f. 
Historic Resources in.order to ~$~Ive any. ~ues regarding)~todc ~as on~ ,proposed 
landfill·si'8~. , · . . ·:. · .. · .· .~ · · .... ' .. · · ·· · " 

• f• •••• - ·#. • •.. 

: : · · · · -ir~ mq:.·~:-~-~r -~1stani:e.··~1e~· ~~~~:~al ~{.os17; 

.. \. 

..... - . ~-: .... =: .. ::.;· :~-;·.· .. : ·:··.=·· ··:: ... ; . ....... s~~~·~~ ·~ ··. .. .. . . . 
·:~: .. ····~~· 

. .· .... ·. . .·· ·... . : .. ~' .. . 

Qean E. Starook. E.LT. 
Environmentcil ~Qineer. Sr. . 
Office Qf .P~~ts .'. . 

cc: Alice Reiter·· 
H .. s~V~. 
~!in..·Q~ne ... 
Leslie ~omanehilc · 

G3-0382..bl· ... • • .~ ... \. 
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DATE: 

TO: 

FROM: 

RE: 

·COMMONWEALTH of VIRGINIA 
Department of Historic Resources 

221 Go,·trnor Street 

Richmond. Virginia 23219 

March 24, 1993 

Reverend Keith Parham, RISE, Inc. 

Bruce J Larson, Project Review Supervisor~L 
Proposed Landfill in Kinq and Queen County 
VDHR File No. 90-1276-S 

TOO (804) 786-1934 
Telephone (804) 786-3143 
FAX (8()4) 22~-4261 

----------------------------------------------~--------

As you requested in your telephone conversation with Ethel R. Eaton 
of our staff of today's date, I am writing to confirm that our 
inventory shows that ten archeological sites and one historic 
structure are located within the boundaries of the proposed 
landfill. These sites were found as a result of a Phase Ia cultural 
resource survey conducted in 1990 by the firm of MAAR Associates, 
Inc. 

- -- ···.· 
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SECOND MT. OLIVE BAPTIST CHURCH 
Box 25 

Little Plymouth, Virginia 23091 

Department of Waste Management 
James Monroe Building 
101 North 14th Street 
Richmond, Virginia 23219 

March 24, 1993 

Once again a small rural minority community is about to fall prey to the will of an 

industrial giant. Much too often when a site must be found to place an ecologically devastating 

project, the communities of those with the least amount of power and influence is chosen. 

The ·second Mt. Olive Baptist Church has stood at the intersection of routes 614 and 609 

for 125 years. Over the years, the church has grown in membership to its present 225 active 

me~bers. We serve as an important entity in the Little Plymouth community and in the county 

at large. Since there is very little nearby recreational outlet, we serve as not only a place for 
c 

worship, but also as a community center. 

The church, and the surrounding property owners, have concerns over the long-term 

effects on t!te environment that a landfill of this magnitude will present. This church, as well 

as every househ~~~ .~~. ~.~e i~.~~ia~ ':i~~n~~Xt~~_epends on shallow wells or a few deep wells as 
sources of drinking water. The well on the church property is situated in direct line of the site 
of this landfill. 

We all have seen and read about the devastation that can be caused by so called "state 

of the art" projects. The area of waste disposal is still in a state of trial and error, therefore our 

concerns over the long-term effects on the environment remain. Will there be toxins in our 

water supply? Will there be contaminated runoff onto our property? These and other long-term 

environmental issues remain unanswered. 
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With the increase in vehicular traffic bringing waste to the landfill, there will be an 

increase in noi~e, odor, and trash pollution. We feel that these likely manif~tations of this 

landfill will pose a hinderance to us in maintaining a safe and worshipful atmosphere for our 

members and friends. 

The Second Mt. Olive Baptist Church stands firm in its oppostion to the placement of this 

landfill at our church's back door. We trust every consideration will be given to our concerns 

and you will decide not to grant a final permit to Browning-Ferris Industries for the placement 
of this landfill. 
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Commonwealtb of Virginia 
Deparlment of Waste Management 
Mr. Dean E. Starook, E.L T. 
11th Floor Monroe Building 
101 North 14th Street 
Richmond, VA 23219 

Dear Mr. Starook and Associates: 

.. ~) 
Thomas C. Rubino ~) {·t.t J " 

HCR2, Box 25-D 
King & Queen Courlho~c, VA 23085 

April 2, 1993 

In developing the following conclusions many professionally qualified •M''"'O\JA"-S 

were consulted to verify my findinp, to whom I am most grateful. They are listed at the 
end of tllis letter. The staff at DWM was most bclpfu~ particularly Mr. Starook, who 
encouraged my attempts at investigation and made me feel that substantive citizen input has 
a place in the permitting process at DWM. My endeavor is to help protect the public 
health and environment from a clear and present danger. 

Delicate Ecosystem Particularly Vulnerable 

· Proposed King & Queen Sanitary Landfill is located in a pRCarious site. Allens 
Millpond stream is situated 60' below undisturbed grade to the S. W. of the site. This 
stream leads directly into the Mataponi River which is presently designated for a water 
source for the King William Reservoir project. The Mataponi is a confirmed habitat for 
the endangered species, Sensitive Joint Vetch Aeschynomene Virginia. Also put at risk is 
the delicate ecosystem of the Dragon Run, a fresh wat~ tidal estuaiy and headwaters of 
the Piankatank River. The threat to this ecosystem is best described in the permit text by 
the permittee, "generally, groundwater in the uppennost aquifer flows toward the unnamed 
creek (tributary to Dragon Swamp) to the north and cast of the site." (GP 2-3). Two 
wetland areas are situated in the very heart of tlte proposed facility - one labeled "to 
Dragon Tributary" (sheet 3 #3-1) further endanger this delicate ecosyslem. 

The Dragon Rwi was designated u1 a Smitbsouian Instilute study as seco11d in 
ecological significance and vital to the health of the Chesapeake Bay. This study 
encompassed 12,600 square miles and examined 232 separate areas considered significant 
Ecological significance of Dragon Run has been recognized internationally for centuries. 
Early documentation was provided by John Clayton, Clerk of the Colonial Court before the 
American Revolution. His world famous "Hcrbarium" is, this very week, on review from 
its European homeplace, at William and Mary College in the company of a noted British 
botanist. Bald Eagles, an endangered species, arc common visitors to the site area, and 
have recently been spotted by an amateur ornithologist mating over the site. I have 
personally identified bald eagles, one 3 miles Northeast, two individuals 3 miles west, two 
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individuals in paired flight nearly atop the site proper, and a multitude of sightings 10 miles 
south. Loma Wass, who spent many years identifying bald eagles witb her noted 
omithologWt husband was, this month, inspecting a former nest at Meg's. Bay several miles 
downstream of the site. She believes it likely that adolescents from that nest have relocated 
locally, not unlikely, close to the site area. It is Mrs. Wass' opinion that Bald Eagles would 
be likely to feed on poisoned mice and rats at the site even if their nests were over S miles 
away. Dr. Mitchel Byrd, omithologist, biology dcpL of William & Mary ~ presently 
conducting a bald eagle nest survey which includes the proposed ·site area as probable 
enviromnent to support 1his endangered species. 

At Natural Heritage I spoke with Tim O'Connell who made the point that although 
his computer shows no endangered species on record, he believed the Dragon Rwi 
Ecosystem within effectual range of proposed site may well indeed include several 
endangered species. He believed this ecosystem may support Sensitive Joint Vetch, 
Aeschynomene Virginica; Small Whorld Pogonia, Isotria Medeoloides; Swamp Pink, 
Helonias Bullata; Mabee's Salamander, Ambystoma Mabeei; Tiger Salamander, 
Ambystoma Tigrinum, the Cane Break Rattlesnake; Dwarf Wedge Musse), Alasmidonta 
Herodon, as well as Bald Eagles. Although the Natural Heritage computer shows no 
endangered species, it is essential to note that no official study bas ever been conducted by 
any known state, federal or private source regarding endangered species within this 
threatened sensitive ecosystem. 

However, several qualified experts feel assured that this ecosystem is likely to 
contain several endangered species. Several years ago Dr. James E. Peny, a qualified 
botanist with Virginia Institute of Marine Science was convinced that the freshwater tidal 
ecosystem immediately downstream of the Tnoutary to the Dragon Swamp into which the 
" .•.• groundwater in the uppermost aquifer flows .••• " (G.P. 2-3) was likely to contain 
Sensitive Joint Vetch. He was so sure of this he spent a day in the above ecosystem 
searching for the endangered plant. Although the brief inspection secured no specimen, it 
further convinced him that the environment is likely to support this endangered life fonn. 
Sensitive Joint Vetch is known to exist on the Tidal Mataponi which also sits exposed to 
Westerly flow of contaminates from proposed facility. Dr. Thomas Wiebolt, Dept of 
Biology, Va. Tech. was consulted to help establish this point 

·1n conversations with Dr. Donna Ware, Dept. of Biology at Wdliam & Mary it was 
brought to my attention that the sensitive ecosystem of the Dragon, perhaps even within the 
site area, is a probable enviromnent to support another endangered species, the small 
Whorld pogonia, /sotria Medeoloides. Titis point was agreed on at Natural Heritage by 
Tim O'Connell and verified by Cindy Schulz, U.S. Fish and Wildlife Service, While 
Marsh. 

In conversation with Dr. Maurice Lynch, Director of Chesapeake Bay National 
Estuarine Research Reserve in Viqpnia and professor at V .LMS. it became clear that a 
major activi'1 relative to the rehabilitation of the oyster population in the Bay is expected to 
be located on the Piankitank River downstream of proposed landfill. It is his opinion that it 
would be incumbent upon a permitting agency to incmporate advanced design features into 
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a landfill facility located in· so precarious a location to assure leakage into a vital 
internationally appreciated pristine estuary is eliminated. Dr. James Wesson, the Oyster 
Replenishment Officer on this project described an artificial reef 1000' x 100' .x 7' deep that 
will be located downstream of the proposed facility. - nus project represents one of the 
most significant statewide & baywide programs to replenish the disastrous depletion of the 
Chesapeake Bay Oyster population. Dr. Lynch is cWTClltly conducting activities to . 
designate the Piankitank site as a Research Reserve. Dr. Lyncb str~ssed the point that the 
highest level of protection against leakage must be assured to secure this prQject against 
wmecessaay risk. 

The scnsilivily of tbis fresh water tidal ecosystem is in a particularly vulnerable 
position from this proposed facility because the water does not flush the way a flowing 
stream does. The tidal nature of this estuary will pulsate any suspended pollutants over 
pool areas and enhance their tendency to settle onto the tributary floor. Enhanced toxicity 
levels are likely to result 

Any landfill placed 4.5' above the growidwater level in an aquifer with a natural 
flow toward this estuary is literally an accident waiting to happen. Only the highest level of 
engineering skill and design requirements, constJuction and monitoring. must be enforced 
at all levels, if this ecosystem is not to be damaged. The single liner landfill cannot meet 
the requirements this environment demands. 

Engineering Analvsis Based on Flawed Model 

· Serious errors exist regarding the model on which the entire foundation calculations 
are based. The model is grossly undersimplified and cannot produce calculations that can 
satisfy loading to the base grade. The model represents the landfill footprint (sheet 3, C-1) 
as a rectangle with uniformly angled sideslopes which hardly " ••• approximates the critical 
loading condition for settlement of the proposed landfill design, ••••• " (DR 4-18) assuming 
that an overly simplified model can be substituted for a "complex loading situation" (DR 4-
18, 4.2.4.1) is erroneous. The shifting loads assmned by 60 million tons of waste down 14 
complex downgrades in an interconnected matrix under varying loads over great expanses 
of time onto a base consisting of "poorly graded sand/silt" (Table DR 4-6) with a highly 
irregular footprint are simply not addressed with this model 

If the dynamics of the loads are not fully understood one cannot ·simply assmne that 
since " ... tensile strain was estimated at less than 0.1 percent. The conclusion was that no 
threat existed to the lining system, because 1.0 percent is the minimum threshold of strain 
currendy established for a possibility of distress to any type of lining system." (DR 4-19) 
11lis is not good science. Guesswork may not withstand the scrutiny of 60 million tons. 
The cross-sectional model is equally oversimplified. "The cross-section chosen .... for the 
analysis represents the most critical slope geometry at the end of construction." (DR 4-19 
4.2.4.2) Apparently, only one cross-sectional view is u~ed! And one load crilcaia. On that 
singular simulated cross-section the entire design rests. The inlCITClationship between 14 
complex interconnected loads applied over long tenn to an unstable sandy base is never 
addressed in lhe model. 
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A model confo.nning to the shape of the actual facility must be used. Although a 
challenge to a computer simulation, it is hardly outside the capability of "s~tc of the art" 
computation. No other shape can produce accurate calpulations. 11Us design is likely to be 
dangerously miscalculated. 

Of greatest concern is the apparent absence in the design model and the 
calculations as they apply to overall base expansion. It is the physical nature of a particular 
mass, approximately shaped in a cone, to decrease in elevation and expand along its base 
perimeter in time. Eveiy structure natural or manmade suffers from this physical stress, 
from the pyramids in tile Yucatan jungles to the pile of gravel in the local VDot yard, even 
entire mountain ranges suffer this fate. 

The complexity of the actual load is impacted by the variability of the 14 base grade 
"cone" shapes, whose wedges slant toward the outer extremities of the footprint In the 
model the sideslopes "were unifonnly taken as 400' wide and constituted a linear transition 
between maximmn load and .zero load." (DR 4-18, 4.2.4.1) In fact, however, loads 
extremely higher than "zero load" will be impacted on the outer edges of the design. It is 
the nature of a particular mass placed in a pile to widen at its base perimeter in time. The 
base contour's outward facing slopes will promote that event. The problem with base 
expansion is left insufficiently addressed by the flawed model, and, conversely 
misaddressed in the design. Leakage will result. 

As this design stands, there would be no perimeter expansion containment wall. 
Merely berming. the existing eroded hillside along its downward slope and providing an 
widerside surface liner does not address the problem of base expansion as the entke 60 
million tons settles with time. The outer perimeter of this design assumes no substantial 
side load will occur, and this is in em>r. The perimeter nmoff channel exacerbates the 
rupture of the narrow earthen band auaounding the perimeter (sec sheet 35 C-33 top). 

Should leakage occur along ruptured perimeter, monitoring wells below or adjacent 
to them may not detect pollutants, particularly along North and Not1heast Face "generally, 
growidwater in the uppermost aquifer flaws toward the wmamed creak (tributaly to 
Dragon Swamp) to the north and northeast of the site." (GP 2-3) A leak above a well 
would flow horizontally out of reach of detection. This point has been corroborated by a 
specialist at DWM. 

· The model is dangerously oversimplified. All calculations based on it are suspect. 
The aquifer, the ecosystem, and the public ltealth are clearly at risk. 

l\1onitoring \Veils Isolated From M~caningful Readings 

In the following references, the pennittee assures the state where the monitor well 
screens will be located and why - and then contradicts that assurance in tbe engineering 
data, by placing monitors out of reach of meaningful rea~. 
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"The purpose of the growidwater monitoring system at the proposed King & 
Queen Sanitary Landfill is to monitor the uppermost water-bearing zone underlying the 
landfill." (See GP-2-1 2.0) "Monitoring wells will be installed within the shallow pan of 
the Colmnbia/Upper Yorktown Aquifer" (See GP 2:6 2.2) "The landfill will be fowided 
primarily on lhc Colwnbia Aquifer soil." (Sec DR 4-16 4.2.2) This layer is classified as 
"silty sand/sandy silt, poorly graded, dense" (See table DR 4-6) The penneability of this 
layer encourages horizontal migration of leakage material. ·~ .... most of the horizontal 
ground water flow is expected to occur in the shallow part of the aquifer" (See GP 2-5 
21.2) Although the permittee assures the state that monitoring is to be located at the 
" ••• uppennost water-bearing zone ... " (GP 2-1, 2.0), and that " ... wells will be installed 
within the shallow part of the Columbia/Upper Yorktown Aquifer" (GP 2-6, 2.2) This is 
not what is indicated upon further scrutiny of the pennit. According to engineering data in 
this pennit 10 out 11 of the monitoring wells will be located securely locked within the 
dense clay confines of the Yorktown Confining Unit. (See figure GP 2-1 and compare 
depths to Table GP 2-2) This layer is descnoed as, "lean· to fat clay, stiff' (See Table DR 
4-6) The dense limited pcnneable nature of this layer would isolate the monitoring wells 
from meaningful measurement Although proper depths were assmed - dangerous depths 
were cnginccrcd. · 

(The Table GP 2-2 and figure GP 2-1 need to be consulted here.) The range of 
the " ... shallow part of the Colmnbia/Upper Yorktown Aquifer" (sec GP 2-6 2.2) also 
referred to in die pennit as " •.• uppennost water-bearing zone underlying tbe landfill." (see 
GP 2-1 20) into which " ... monitoring wells will be installed. .. " (see GP 2-6 2.2) is limited 
approximately to the following range; from about 14 below surface level lo about 32' 
below surface· level. (see Figure GP 2-1) Of Course this level varies. l·lowcver, these 
depths are more accurately docmnented in Table GP 2-2. Now c.umil1c next column, 
"Estimated Depth Interval for Well Screen." (Table GP 2-2) The depths indicated would 
bury 10 out 11 well screens securely into the stiff clay of the Yorktown Confining Unit 
The average dcplh of dte monitoring wells is 75' below surface grade. The average depth 
to the ••.. "shallow part of the Columbia/Upper Yorktown Aquifer" (see GP 2-6 2.2) is 
about 20'. Titi.s places all but one of these monitoring wells 55' below the level which the 
pennit text claims. In fact, well intakes will miss the aquifer entirely. They will pierce the 
Yorktown Confining Unit surface and 1rctvel about 15' inside it. The designed bentonite 
seals would seal the well heads inside the Yorktown Confining Unit Expansive cement 
would pennanently seal the monitoring wells from any meaningful aquifer level readings 
whatsoever. Rea~ of a pollution free environment would be enjoyed by the pennittee. 
for an estimated total of 56 years. Dwing that time the only functioning well would be 
located - not at the perimeter of the waste area, at all - but at the outer end of the access 
road in the SW. comer most distant from the natural flow of the "groundwater in the 
uppcnnost aquifer which flows toward the unnamed creek (tributary to Dragon Swamp) to 
the north and northeast of the site." 
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The pennittee assures the state that the monitoring wells will be located at a 
specific, appropriate, elevatioIL The engineering data, however, assures that 10 of 11 wells 
would b~ virtually useless, and the last, ineffectual. 11Us substantive contradiction in the 
text and major errors in engineering should disqualify_ this proposed design from obtaining 
a pcnniL These errors arc gross, substantive, and negligent to the point of being 
lUlbelievable, and may be systemic throughout the design. 

Summarv 

There arc 22 landfills in Virginia that are in Phase II - they are leaking. These 
include the new "lined" landfills. 

The entire premise of placing a landfill in a porous aquifer 4-1/2' above 
groundwater in an area surrounded by shallow drinking water wells at the headwaters of 
two significant estuaries is precarious, at best. 

1bis landfill is demonstrated to have substantive systemic errors in the Engineering 
Analysis regarding Settlement Potential, Bearing Capacity, and Slope St.1bility; as well as 
severe errors in the engineering of the Groundwater Monitoring System. 

Placing THIS landfill on THIS site would be • • rrc&ro.6,Wc. Deny this pennil 

Sincerely, 

~C.~·~•o 
Thomas C. Rubino 
Citizen 

cc: Wtlliam Pruitt, Director, Virginia Marine Resource Com. . 
Dr. Maurice Lynch, Dir., Ches. Bay Nat'l Estuarine Research Reserve in VA, VIMS 
Hon. Elizabeth H. Haskell, Secy. of Natural Resources 
Ms. Cindy Schulz, U.S. Fuh & WilcDife Service 
Mr. Ray Fcmald, U.S. DcpL Game & Inland Fisheries 
Leo Snead, VA State Water Control Board 
Timothy O'Connell, Va. DcpL of Natural Heritage 
Kay Slaughter, Southern Environmental Law Center 
Sen. Hemy L Marsh, lII, Richmond, Va. 
Dr. James Wesson, Va. Marine Resource Commission 
Dr. Donna \Vare, Depl of Biology, Wdliam & Mary 
Dr. Thomas Wiebold, Dept. of Biology, Va. Tech. 
Dr. James E. Perry, Botanist, Virginia Inst. Marine Science 
Brecht Montague, Board of "Friends of Dragon" 
John Damaron, Geologist, "Friends of Dragon" 
Loma Wass, "Friends of Dragon" 
James E. Sears, Board of Supervisors, K&Q County 
Rev. Kcilh Parham, Spokesperson, R.LS.E. 
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ADDmONAL CONSIDERATIONS 

Contradictory Daily Tonnage Caoacities 

Daily tonnage capacity listed by the pemtittee for proposed facility is 800 tons for 8. 
years followed by 1500 tons/day for periods totaling 18 years. This is in coutradiction lo 
the 4000 ton/day capacity contracted with the county. Which number is the controlling 
capacity? Will tltis be subject to amendment throughout the operational life of facility? 
The 500% discrepancy would have significance. In addition to the pollution, noise, and 
traffic associated with a five times vehicle load, the daily operational capacity at 800 tons 
would be oveiwhelmed by an increased of 500°'6 . Consider that, with a 5000 ton capacity 
mandated by the county - if the permittee can legally· increase to that, from a design 
criteria, it must be assumed he will increase to 4000 tons/day. The incentives arc clearly in 
support of this conclusion. The pennit should only be considered and the design approved 
with the full awareness by the pcnnitbog entity that these figures contradict each other -
and must be resolved before pennitting. 

Extra-Post Closure Responsibility 

The entity responsible for the landfill after .post closure faJls on the county of King 
and Queen. As a design criteria this seems unrealistic. If the county can't afford to deal 
with its own 10 acre dumpsites how can it be expected to repair a 230 acre site? If left in 
place, this design criteria will promote a dangerous situation in the event of an emergency. 
Questions over· long term catastrophic evmts and responsibilities must be realistically 
addressed and mandated now as part of the design requirements. If a party incap:able of 
repairing the facility is left responsible for its repair, the public hcallh and environment may 
be unnecessarily exposed to danger, perhaps for years or even decades as the courts settle 
lbe issue of responsibility. 

Con8idering the unique aspects of this site, lhe Dragon Run Ecosystem cannot 
accept a long tenn dangerous leakage while the courts debate over who can realistically 
afford to clean it up. The realistic safety of public health and environment must be assured 
far longer than 30 years. The Dragon has been left pristine for a million years. Her link to 
the vitality of the Bay is docwnented. She must be preseived in pe1peluity, by an entity to 

· whom this care·cnn ·be realistically· entrosted. · · ·· · · · · · .. · · · · · , · , . · .. ·, . . . :, 

Vehicular Routing/Access Road 

Clear, strict routing must be contracted between BFI and d1e county. Two types of 
vehicles will drive daily to the site. The routing requirements must address both types. rn 
refer to lhe 1st group as primary vehicles. These arc the garbage t11lcks owned by BFI. 
They will be likely to cany a single load/day their drivers will likely be salaried workers and 
lhe vehicle liability likely to be insured through BFL These vehicles should respond easily 
to strict routing requirements over designated roads. 
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However, the secondary vehicles will be likely to have a separate orientation. 
These are being defined, here as primarily privately owned dump trucks and maintenance 
vehicles driven by workers who are paid per load. Their incentive will be to unload as 
many loads per day as quickly as poSSiole. Therefore, they will profit by using direct 
routes from their point of origin and to get to the dump site as quickly as possible. Since 
their liability will be privately assumed, and BFI will profit from inexpensive dirt loa<k, _ 
there will be no incentive for these secondary vehicles to use the designated roadways 
assumed by BFI primary vehicles. 

666 yards per day of fill dirt will be trucked to the site per day for about 1 S years of 
the land6lls projected operational life. (DR 2-4, 2-8) Most dirt will originate from BFl's 
facilities in Riclunond. Their incentive will be to route these vehicles from the North - not 
from the South as their primary vehicles are routed. Once long tenn bids for dirt loads are 
accepted, we can hardly require them to use a slower, more expensive route. The safety of 
the roadways clearly demand that singular routing must also apply to secondary vehicles. 

If the nccess road needs to mandate separate lanes for secondary vehicles to speed 
their delivery -- this should be addressed before pennitting. 

Thomas C. Rubino 
HCR2, Box 25-d 
King & Queen Courthouse, VA 23085 
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ADDl~Nl>I Ji\·1: 

To study lhc n~odcl further .... examine landfill footprint (Sheet 5, C-3) consider 
perimeter length. Ex~aminc simplified rectangular model (DR 4-18) consider perimeter 
length. ·111c ratio of pmimctcr to area in tbesc shapes do not equate. 

This model cm:not malbc:matically addrc..-ss thic; shape. To multiply an erroneous 
number by a factor of JO produces an erroneous number. (J)R 4-19) Guesswork is an 
inappropriate c1itcri:t on which to calculalc a 60 million ton load of potentially toxic 
material on a llc."iblc base suspended over a sensitive ecosystem. With luck the structure 
may remain intact for •he pcnnitee's operational J>Criod. Dul the stale must realize that the 
probability of Uris misc:alculalcd load rupturing ils base is extremely higlL (Sec "King & 
Queen Technfoal Conum:nts" - Settlement Potential, for independent corroboration on this 
point) 

Essential engineering errors have been proven of so ba:;ic a nature that all 
engineering dala is su~pccl. The failure of lbc sctllemcnt/bcaring/slopc model to support 
engineering anal.vsis and the dysfunctional Groundwater Monitoring System arc h"}'Stcmic in 
nature. Accumh; engineering data sccwing the dc.c;ign for this t>lan can only be remedied 
by originating a 1•.~w t~uginccriug sludy. 

Ald1ough this JUJL't J >WM in lbe untenable p•'!iilion of havin~ to deny lhi~1 1>cnnil, 
no other :;olulio:• c;m :·~~sure lhc·statc that •m cncctivc design fa hci!1g p{.~rmi!h.~•:. 

If DWivi c:mw•l sec Um validity of (fouying this pcrmi!, •~t the vcl'y k:··::~, cunsidcr 
'ua uninlerruptccl r>cri:;.:ctcr :;luny wall kcyc<l iulo the Yol'klowu Co11fiuiug Uni~ lo 1u·otccl 
this sensitive si''-' fro11~ .,nnccc~:mny destruction. 

Sincerely, 

Thomas C. Rubino 

~~vt CiM. 

Z-3of$ 
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'Jrr.und.~ of 'h'C.a.9on. d?u.n 
!Box 882 

§LoW!~E.t., <Va. 23061 April 5.. 1993 

Commonwealth of Virginia 
Department of Waste Management 
11th Floor.. Monroe Building 
101 North 14th Street 
Richmond, Virginia 23219 

RE: King and Queen County/ Browing-Ferris Industries Sanitary 
Landfill "Part B" Permit Application. 

Dear Sir or Madam: 

Friends of Dragon Run is a not for profit ·organization dedicated to the 
preservation, protection and wise use of the Dragon Run and its 
watershed. As an owner of a 200 acre conservation area we have 
made a sincere effort to be a responsible neighbor to other 
landowners, hunters and others with an interest in the swamp and 
its watershed. As an organization we consider ourselves to be a 
moderate rather than an extremist environmental group. 

Until the "Part B Permit" public hearing on March 24, 1993, we had 
refrained from public participation in this issue. However from what 
was stated at that hearing and from what we have been made aware 
of since, especially the allegations of Mr. Thomas C. Rabino in his 
letter to the Department of Waste Management of April 2, 1993, 
have raised a number of serious questions regarding the siting of 
the proposed facility and the engineering work done in preparation 
for the issuance of "Part B Permit." 

. Given ... the unique .qualities. of .tbe Dragon --Run to ·contain· unique · : -
species as recognized by the Smithsonian Institution and other well 
known naturalists and scientists, a thorough inventory of species 
must be done before the granting of a permit that might forever 
adversely affect the flora and fauna that. could be located there. 
Such efforts as these are currently being planned by the State 
Department of Natural Heritage. In addition a land use study· of the 
Dragon Run by the Middle Peninsula Planning Commission is being 
proposed. Our organization has commissioned a study of bird life 
which is expected to be completed by February l, 1994. It is also 
worthy of note that the Dragon Run has been submitted to the State 
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-
Water Control Board to be declared a "Significant Water" . We simply 
do not know what could be lost if this proposed facility is permitted 
to operate. 

The proposed site is m the watershed of the Dragon Run. Any 
leachate material not successfully intercepted by the leachate 
collection system will enter the Dragon Run and will pass through the 
Piankitank River into the Chesapeake Bay. A number of eminent 
scientists cited by Mr. Rubino are sufficiently concerned about the 
possible effects of the dump that a thorough reconsideration of off­
site' impacts must be done, and in far greater detail than that 
presented by the applicant. 

Tt is inconceivable that the design has changed through the issuance 
of a variance for the liner. The liner is the primary barrier between 
the waste entombed at the site and the ecosystems located 
downgradient from the site. All liners leak. Why has the applicant 
been permitted to half the protection when the technology is so 
(lawed that ~rotection cannot be assured? 

The placement of monitoring wells must be reviewed: both to 
address the well screen interval question raised by Mr. Rubino and 
to substantially increase the number of downgradient wells planned. 
Even if the monitoring wells are properly situated and constructed, 
the clear groundwater flow toward a tributary of the Dragon Run 
(Part B Application, page GP-2-3) would demand that more 
downgradient wells be installed. If four upgradient wells are 
necessary, clearly more than five to six downgradient wells are 
required to monitor the groundwater quality. Further, the lower 
member of the ,, Yorktown Formation Aquifer must be· monitored as 
well as the Lower Yorktown/Eastover Aquifer. To do less would 
abrogate our (your) responsibility to provide a minimum assurance 
that leachate is not moving toward the Dragon Run and the 
Chesapeake Bay system. 

There are too many open questions regarding adequate protection 
for an ecosystem as productive and unique as the Dragon Run. The 
Board of the Dragon Run urge you to deny a "Part B Permit" at this 
time and to require the submittal of a complete application that 
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·-
adequately addresses the serious deficiencies that may result in a 
failure to provide protection for the Dragon Run. 

Thomas Chairperson 

~·-····· -~- .4 ........ o.J ... 
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STATEMENT FOR PRESENTATION AT PART B PERMIT HEARING {!!/; 
ON KING AND QUEEN COMMERCIAL LANDFILL 

CONDUCTED BY VA. DEPT. OF WASTE MANAGEMENT 
CENTRAL HIGH SCHOOL, KING AND QUEEN COURTHOUSE 

March 24, 1993, 7:00 p.m. 

Friends of Dragon Run is an organization dedicated to the preservation,· 

protection and wise use of Dragon Run and its watershed. 

As owner of a 200-acre conservation area, Friends of Dragon Run has made a 

sincere effort to be a responsible neighbor to other landowners, hunters and others 

with an interest in the swamp and its watershed. 

As an organization, we consider ourselves· a moderate rather than extremist 

environmental group and, therefore, have refrained heretofore from public 

participation in this issue. 

We know that every community has a responsibility to provide for its own solid 

waste disposal. We must trust that any community landfills that you approve will be 

subject to all of the safeguards for the protection of the public health and the 
.. 

environment that current state-of-the-art technology allows. 

However, this proposal is not a "local" landfill. 

We have chosen to appear at this hearing because of our concern about the 

impact the large volume of foreign waste from unknown sources, that this proposed 

"commercial" landfill anticipates, may inflict on Dragon Run and on the future of one 

of the last remaining pristine hardwood and cypress swamps in the Commonwealth. 
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. Dragon Run is unique a~ong ecosystems because this unspoiled waterway 

supports a treasury of animal, plant and aquatic life not duplicated anywhere~ It has 

been acclaimed ~y the Smithsonian Institution as the second most ecologically 

significant wilderness area on Chesapeake Bay (232 areas were studied covering an 

area of 12,500 sq. mil~s). Actually, it is the most-significant in Virginia and ·has been 

. -
nominated t>y the Chesapeake Bay Foundation for designation as one of Virginia's 

. -

exceptional waters. In fact, the Virginia Commission of Game and Inland Fisheries, 

in a study, revealed the qelicate nature of that unique ecosystem. Certainly, it's 

preservation is worthy of our concern; therefore, any threat to the health of Dragon 

Ru{l is cause for alarm. 

That landfills leak is a fact. Experts, including waste company officials, 

acknowledge the fact t~at they leak. The potential to poison the pure water of 

Dragon Run from.the 1J1ass to~n~ge generated by a commercial landfill such as this 

.is horrifying. Thi~ landfill:will forever entomb 10 million tons of waste. This waste will 

not degrade and will remain toxic . 
. • • . c • I : . ~ . 

Inevitably, tt~ese toxins will affect the Dragon Run. Toxic and heavy metal 
~ ~ ~ . . ~ : . ·: . 
.. ' . . . 

leachate undoubtedly ~ill kill or severely impair .the more than 30 species of fish, as 

well as the lush and abu~dant ·aquatic plant life. Animals and birds, supported by the 
i . . . 

stream and which' make the Dragon their home. may die or be forced away. Dragon 
. . 

Run and all of its _natu~al splendor have flourished for over a million years, and 
. . 
; 

virtually overnight;.we could kill. it. Your approval of this landfill will begin that dying 
... 

process. . . ·. ; . 
.. : ,. ; 

' . 
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.The proposaJ has. been designed to safeguard against such a scenario; 

I . : : 
! 

nevertheless, experience has shown that safeguards do not always work. lri fact, 

Jiven enough tim~, ev~n the best invariably fail. No safeguards exjst which can 

protect this treasure. 
. f 

When they fall, THE~, IT'S TOO LA TE! Can we, as responsible stewards, take 

this chance?" 

For the benefit of our future generations, the ~ensible answer must be, NO ... 

NO. WE CANNOT! 

' .~ 
. i • 

·. ! 
1, 

: .. 
. i 

' 
58 



~Southern 
lt:.i Environmental 
~Law Center 

DEPA.~TMENT OF 
WASTE Ma\NAG.£ut.-rJJ 
IM!CUTIVE DrftEC.T:. i.i1 

APR 6 1993 

REFERRED TO ___ _ 
COPYTQ __________ _ 

5 Rlil'dlfll!a.919BBY--

William L. Woodfint Jr., Director 
Dept. of Wastes Manaqement 
James Monroe Buildinq, 11th Floor 
101 North Fourteenth Street 
Richmond VA 23219 

Dear Mr. Woodfin: . 

201 West Main St., Suite 14 
Charlottesville, VA 
22902-5065 
804-977-4090 
FAX 804-977-1483 

North Carolina Office 
137 E. Franklin Street, 
Suite 404 
Chapel Hill, NC 27~14-3628 
919-967-1450 
FAX 919-929-9421 

BY FAX 

The Southern Environmental Law Center ("SELC") has been 
asked to comment on the impact of the ·Browninq-Ferris Industries 
("BFI") permit application for construction of a solid waste 
disposal facility at the Piedmont site in Kinq and Queen County. 
Specifically, we have been asked to review the information 
relating to the impact, if any, on nearby wetlands. 

After a preliminary review of the available data, we are 
seriously concerned that there is insufficient documentation by 
BFI of .the landfill's effect on wetlands. We feel strongly that 
any permit decision should be delayed until the applicant submits 
the necessary information and the public has an opportunity to 
review it. It is essential, given the unique environment of the 
landfill, that its effect on the wetlands and surroundinq 
ecosystems be fully considered. 

According to the BFI application, a wetlands delineation was 
conducted at the site between October 15 and 17, 1990 and 
delineated wetlands were confirmed by an Army Corps of Enqineers 
site visit on January 17, 1991. BFI claims it will avoid 
wetlands within its site. However, the application contains no 
verification by the Corps of the extent of the wetlands within 
the site. or any materials .. that ~wou1d allow us. to eva.luate the 
protection afforded these wetlands or those adjacent to the site.~· 
Without such information the decisionmakers (and the public 
commentators) are unable to determine if BFI complies with all 
aspects of relevant wetlands law under the Clean Water Act. 

The National Wetlands Inventory Map for the Truhart, 
Virqinia, USGS 7.5-minute quadrangle indicates that wetlands 
exist alonq two runs that flow to the north from the central 
portion of the site. The western run is classified as a 
seasonally flooded area (PFOlC) and the eastern run is classified 
as a temporarily flooded area (PFOlA). 
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Given this topoqraphy, any surface water runoff from the 
landfill will go directly into Dragon Run without any monitorinq. 
such runoff would necessarily have a detrimental effect on the 
surroundinq wetlands and on Draqon Run •. The surface water system 
in this area is interdependent, causing the effects of any 
leakage or runoff to be far reaching indeed. Contamination would 
flow from Dragon Run into the Piankatank River, which in turn 
feeds into the Chesapeake Bay. 

In addition to wetlands within the proposed site, there 
appear to be widespread wetlands in the midst of a precious 
natural resource, the Dragon Run Wilderness, an area which is 
highly valued not only by the community but also by scientists 
and ecologists. Citizens groups such as the Friends of Dragon 
Run and the Chesapeake Bay Foundation have long been concerned 
with preserving this area, which not only is enjoyable due to its 
scenic beauty, but also is quite significant from an ecological 
standpoint. 

In a Smithsonian Institution study which covered 12,600 
square miles of the Chesapeake Bay region, the Dragon wilderness 
was ranked second in ecological significance among 232 areas 
investigated. (Survey of Natural Areas of· the Atlantic Coastal 
Plain: Ecological Themes, Center for Natural Areas, Office of 
International and Environmental Programs, Smithsonian 
Institution, June 1974.) While there are no known .endangered 
species in the area of the proposed site, the Dragon wilderness 
is an i~teqral.part of a diverse ecosystem that supports an 
abundance of wildlife. Dragon Run is the habitat of, among 
others, beaver, white tail deer, otter, muskrat, raccoon, bald 
eagles, ospreys, hawks, herons, owls, and song birds. One study 
revealed over 25 varieties of fish in the stream. The ecosystem 
also includes diverse vegetation: The swamp is primarily composed 
of hardwoods and includes bald cypress trees, some of which are 
eight or nine feet in diameter. 

King and Queen County falls under the jurisdiction of the 
Chesapeake Bay Preservation Act, which requires a Resource 
Protection Area ("RPA"). While the disposal limits shown on the 
near-vicinity map identify some wetlands within the site and a 
100-foot RPA buffer adjacent to Dragon Run, we are concerned ~hat 
this does not sufficiently protect the widespread network of 
wetlands. 

It appears from the soils maps obtained from the U.S. soil 
and Conservation Service that the permeability of the soils is 
consistent with that found in wetlands areas and thus it is 
essential that a delineation of wetlands be available for public 
review prior to a decision on the issuance of the permit. 

In addition to preservation of the Dragon's unique 
ecosystem, we are also concerned that the area adjacent to the 
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proposed facility is historically significant. The historic 
( Second Mt. Olive Baptist Church is threatened by this project. 

( 

The church, founded in 1869 by recently freed slaves, operated an 
African American school across the road for many years. We 
understand that there are ten archeologfcal sites on the area of 
the proposed landfill, and the landfill's impact on these has not 
been addressed in the permit application. (See Memorandum from · 
Bruce Larson, Department of Historic Resources, to the Rev. Keith 
Parham, March 24, 1993.) 

While the operation of the landfill would leave the church 
intact, its impact on the church as well as on other neighbors 
has not been thoroughly addressed. While the application notes 
merely that no responses were received from adjacent landowners 
about the location of water supply wells, this is an insufficient 
basis from which to conclude that the landfill will not impact 
nearby water supplies. At the public hearing, a number of 
citizens raised these and other questions that should be answered 
prior to a permit decision. In most cases, the answers -- such 
as the location of wetlands and wells ~- then pose issues for 
study, such as whether or not the applicant's site plan 
adequately protects those resources from contamination. (See v­
§5. lA( 4), 5.7, Solid Waste Management Regulations.) 

Overall, SELC is concerned that there is insufficient data 
to demonstrate that there has been a rigorous scientific 
examination of the environmental effects of the proposed landfill 
on the surroun~ing unique ecosystem of wetlands, Dragon Run, and 
water wells of adjoining properties. Therefore we strongly urge 
the Department of Waste Management to request additional 
information about the location of wetlands, water supply wells, 
and archaeological sites as well as BFI's plan to protect these 
resources; and to allow the public to comment on this 
documentation prior to making a decision about the issuance of a 
permit. 

Sincerely, 

c:::::t:~ E cf~ 
Katherine E. Slaughter 
staff Attorney ·-

KES/cs 
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United States Department of the Interior 

Desk Phone: 

· .. Fmm: 

FISH.AND WII.DUFE SERVICE 
F1SH ANDWIJ.Dlll'E ENHANC'Dm:Nr 

MII>-COUNIY CEN'IEa U.S. ROUlE 17 
P.0.BOX480 

WltrmMARSH. VIRJ1NIA23183 

(804) 6934694 
FAX Number • (8U4) 693·9032 

Dates 1-5- 93 

Fa Number Called: 

Total !'ages (including transmittal sheet) _:j_ 

~/­
~.i_.-- . . I/-,--"-....., 

. · ·· If there are problems with this transmission. please notify 1ender at above number. 

. . . , 
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United States Department of the Interior 

· Hr• :: Dean Starook 

l'lSHAND WILIXJFE SERVICE. 
FJSH.ANeWILDlD'E~ 

MID-COUNIT·CENIER. UA RJt1IE 17 
P.O.BOX4B> 

WHl1E MARSH. VllQUA 23183 
April 5, 1993 

Virginia Department af Envi:omnental Q\lality 
Di-VJ.a-ion of Solid waate 
11th Flooi- Monroe Building 
101·.H. 14th Str .. t 
Ktcbmond, Virginia 23219 

D&ar. Kr. stuook: 

Qes P~ep011ed Landfill in ltinq and Ou.een 
county, Virqinia 

·r11L•: resl'Ond• to our recent notification•that Brownin~Ferr~a indwrtrie• of 
· · South Atlant.ia. Inc. ha• r8Claa1.gnad thai.1"' pro~.-~ i-.n avoid w.tlanda impaC"t• at 

the Prol'osecl landfill eite 1D Jtinq and Q&aaan county, V1.r9inia. We have 
,r•vio.w.d .tbe i.nfonat:i.on that Browni.na-S'erri.a %ncl\IRJ:f .. e11 ..nt; ua wbeft they 

· were planning to apply ~or a u.s. Az:mr co~ of Er.q1neers permit. 

· ·Troll tba map t.hey •llbmitted, it appgua th&t haDitat for the maall whorled 
po;On.La (lpoyi.e. pecleelpidpa), Fodarally U.a~cd onc1Aft9oz-acl, may exi.et wi.~hin 
the proj.ect Bite. Appropriate habitat for the pogonia includes mature upland 
fore~a vi~h an open uftd•~•~ory on terrain tbat iR Almo•t l•v•l or ~•ntli Lu 
mderately eloping (Ware 1991). If tbia type of babitat i9 found at the 
projec:t. oi~e, Llm v. s. Fl•l& •ml Wildlife aervic:e rec:cuwwwud• that a eurvey tor 
i:hls plant 111 eoncSuet:Ad. Tf h: i" det•rminad t:hat a aurvey wi.11. be ecndueted~ 
pl•aa~ ~uut...~t·tbu V1r9in~• r~a1d off1c:• •t the phone m.amber given Delow tor 
information regarding individual• qualified to conduc~ such a survey and the 
eree.n.t of th• •urv.r. W• a 1 l'O rveoamena ena~ your aganer cioorel.iftat• tbia 
pro~ect with the Virginia Dapartmant of Agricu~ture and Consumer Services 
whi--eh ha• management au~nority tor enoangered and th:eatened plants and 
i.ftaaet:a in Virginia. 'l'h.y rMY baa eon~aet:.od att 

Plant Protect.ion 
Vir9inia Depart:mant of Ag~ieulturo - ConCNmer SerTicoa 
P.O. Box 1163 
Richmond, VA 23209 
(804) 786-lS1S 
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Pa;e 2 

·Thank. yuu fur the opparcun1'ty ~o ccmnen't on thil prgposea J.anelt1.11~ If you 
hav• any quea~ion• or n .. G tureDer aaeie'tance, pJ:eame contact Cindy Schulz of 
~h1• off1c• at (804) 693-6694. 

Karen L. Kayne 
Suparviao~ 

VJzczini.& Fiel~ Cf fice 
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Ll.t.u.a~ Cit11d 

wue, o. K. z. 1tt1. &all wborlecl poqon1a. Paqea 11~-97 ~ x. Terwilli;e~. 
eel. v~J."J.•'• Bac:langtlrtld spac1a11, Procaeo.J.n9a of a sympos:i.um. McDonald and 
Woodw~ ~11.ahing co., B1&Cle8Duqr, VA. 
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James o. Sears 
Board of Supervisors 
Stevensville District 

General Delivery 
Little Plymouth, VA 23091 

April 5, 1993 

Mr. William L. Woodfin, Jr. 
Director 
Department of Waste Management 
101 North Fourteenth Street 
Richmond, VA 23219 

Dear Mr. Woodfin: f:>G18 9101 ~t>. .+ ') 
In reviewing the Draft Permit for the Proposed Land L1 

in King and Queen County, I noticed that there was one a _ .APR 19~~ 
of Wetlands that I believe have not ·been identified by B • E~:~~~~TOF 
The Chart C-1, "Existing Site Conditions 11 detail the are wfstEM~r!~CWE~ 
of Wetlands and Chart C-3 •sase Grade/Excavation Plan" ~ 
identifies the location of the cells. ~ < 

In the Spring of 1991, a person from the Chesapeake 
Bay walked the proposed landfill site with another citizen 

~c'St?/12£Zi?,\t~ 

of the County and myself. At that time, the Chesapeake Bay 
perso~ showeq us the areas on the site that would be classified 
as Wetlands. 

In reviewing the Chart C-1, this area of Wetlands is not 
shown. The area of Wetlands that I am concerned about would 
be destroyed by Cell No. 6 on Chart C-3. 

I am requesting that this area of Wetlands should be 
inspected by the Army Corp of Engineers. I was on the site 
on Saturday, April 3, 1993, and there are minnow living in 
this section of wetlands. 

Sincerely, 

'-~,-~~.~ 
James D. Sears 
Stevensville District 

cc: Senator Elmo G. Cross, Jr. 
Senator Henry L. Marsh, III 
Delegate Shirley F. Cooper 
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The Cdlege Of 

WIT I ,IAM&MARY 

Department of Biology 

P.O. Box 8795 
Wdliam.sburg, Vuginia 23187-8795 
804/221·5433, Fax 804/221-&&83 

Mr. Dean E. Starook, E. I.T. 
Dept. of Waste Management 
13th Floor, Monroe Bldg. 
1 0 1 N • 1 4th St . 
Richmond, VA 23219 

Dear Mr. Starook: 

1 April 

I am writing to you in regard to the proposed landfill 
to be located within the watershed of the Dragon Run in King 
and Queen Co. I have two major concerns. Has adequate work 
been done to determine whether rare plant and/or animal 
species occur in this area or would be affected by its 
downstream effects? Are the plans for the facility and its 
monitoring system adequate to protect the priceless Dragon 
Run ecosystem? 

Sev.eral rare plant species are known to occur in King 
and Queen Co. (See Terwilliger, 1991, Virginia's Endangared 
Soecies). Among these, the Virginia Dept. of Natural 
Heritage (1993 list) shows the following species in one of 
the two top ranking categories for rarity (51 and 52): 
stalkless yellow cress (Rorippa sessiliflora), Columbian 
watermeal (Wolffia columbiana), northern pitcher plant 
(Sarracenia purpurea), hidden-fruit bladderwort (Utricularia 
geminascapa), water violet lHottonia inflata) and the 
northern joint vetch (Aeschynomene virginica). The. northern 
joint vetch is federally listed as endangered. It and nearly 
all of the other species listed above are elements of the 
aquatic flora, and therefore would be particularly vulnerable 
to the potential downstream effects of the planned facility. 
if they are present. [Is it correct that the construction 
p 1 ans a 11 ·:::;w the overf 1 ow from 25-year rains to ent.er the 
Dragon Run watershed?] 

If approoriate upland habitat occurs on the site. it 
should be checked for the federally listed small whorled 
pogonia, Isotria medeoloides. This rare native orcnid is not 
recorded from King and Queen County, but it is Cor has been) 
known from four counties more or less bordering it: 
Gloucester, James City, New Kent and Caroline counties. 
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2. 

The Dragon Run is no ordinary swamp. It is a remarkably 
pristine, extensive stream/swamp system that merits strong 
protection. aotanical studies have been done in the area, 
but to my knowledge, the type of field work necessary to 
check for the presence of rare species has never been done. 
I strongly urge that appropriate steps be taken to adquately 
check the project site and adjacent areas downstream for the 
presence of rare species and to adeQuately assess the 
downstream effects of this project. 

\.IL .. •- • .._.,,~·· ~··.· •' .. ·•.,,,. • •, 
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Sincerely yours, 

lJonn;i ~-£.~re_ 
Donna M. E. Ware 
Curator, Herbarium 
Adj. Assoc. Prof. 
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COMMONWEALTH of VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

WASTE DIVISION 
OmCE OF PERMITS 

MEMORANDUM 

TO: James C. Adams 
Director, Waste Division 

THRU: Hassan Vakili e'~,w-­
Acting Office Director 

FR.OM: Dean E. Starook J/e3 
Environmental Engineer, Senior 

DATE: May 19, 1993 

SUBJECT: Permit #554 for Issuance 
Browning Ferris Industries of South Atlantic, Inc. 
King &. Queen Sanitary Landfill 
King &. Queen County 

The availability of the draft permit for public review and the notice for public hearing was 
advertised on February 22, 1993. The public hearing was held by the Department on March 24, 
1993, and the draft permit's public participation period ended on April 5, 1993. 

Upon a review of the comments regarding local highways, and§ 5.1.B.2 of VR 672-20-10, 
it was necessary to modify the permit to require Route 609 to be upgraded to ensure compliance 
with the regulations. Section I.D.4 of Permit Module I was modified to require the geologic 
boring logs to be submitted for all new monitoring wells in order to ensure that they are properly 
located. The permit was also modified to require submittal of a surface water monitoring 
sampling and analysis plan for review and approval Mr. Brian Wagner of the Chesapeake Bay 
Local Assistance Department has indicated that they have approved King & Queen County 
ordinances regarding resource protection areas. CBLAD is also involved in the review of the 
erosion and sediment control plan with the Department of Conservation and Recreation. 

The applicant and all persons who commented during the public participation period will 
be sent a response to their comments. Minor editing of the draft permit was also necessary to 
comply with the requirements of VR 672-20-10, Amendment 1, effective March 15, 1993. With 
these modifications, the application appears to comply with VR 672-20-10. 
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Mr. James C. Adams 
May 19, 1993 
Page2 

Attached is Permit #SS4 for the BFI Sanitary Landfill, King&. Queen County, V:irginia, 
prepared for signature following the public participation period. Your signature will constitute 
modification of the draft permit and issuance of Permit #554 (§7.2.E, VR 672-20.10). 

JCA-dcsl.SS4 

I .11 ~' ''" • • •• ' ' ' Ii·~• If~ •' •• 1 I •I 
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COMMONWEALTH oi VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

MEMORANDUM 

TO: 

THROUGH: 

PROK: 

DATB: 

SUBJECT: 

Richard N. Burton, Director 

William L. Woodfin, Jr. 
Deputy Director of Oper~ 

James c. Adams ~ 
Director, Waste DCJision 

May 21, 1993 

BFI, King & Queen county, Sanitary Landfill~~ 
Permit #554 for Issuance 

Staff has resolved outstanding issues as we discussed during 
our meeting on May 12, 1993. The concerns and issues regarding the 
Part ~ and Part B application have been adequately addressed in 
accordance with S 10.1-1402, Title 10.1, Code of Virginia and 
Virginia Solid Waste Management Regulations (VR 672-20-10). Based 
on my inquiries and staff responses, I recommend that the above 
referenced permit be issued. 

JCA/cgn 

•.:. 
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Subject: 

COMMONWEALTH of VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Issuance of Permit No. 554 - BFI King & Queen Sanitary Landfill 

To all who commented during the public participation period: 

Thank you for your recent letters and for taking an active role in the public 
participation process regarding the subject landfill. Numerous phone calls, letters, video 
tapes, maps, etc., were received during the public comment period which ended April 5, 
1993. The citizens of King & Queen County are to be commended for organizing and 
infomUng themselves to express their concerns regarding this landfill. At the public 
hearing, and during the public comment period that followed, the citizens of King & Queen 
County raised many concerns and questions that were relevant and well-informed. Every 
statement made at the public hearing and written comment submitted has been reviewed 
by our staff of scientists and engjneers to ensure that the final pennit is in full compliance 
with Vll'ginia laws and regulations regarding the siting, design, operation, closure and 
post-closure of solid waste management facilities. 

Prior to addressing site specific concems and issues, it may be helpful to briefly 
describe the pennitting process for solid .waste management facilities in VJrginia. 
To initiate the pennit application process, a "notice of intent" is filed with the Department 
which must include a certification (without qualifications, conditions, or reservations) from 
the local governing body which states that the location and operation of the facility are 
consistent with all applicable ordinances. The applicant is then notified that he may 
submit his application for a permit. This application is submitted in two parts, identified 
as Part A and Part B. 

The Part A application provides the geotechnical, hydrogeological and other 
information essential for assessment of the site suitability for the proposed facility. The 
Part A provides information on all siting criteria applicable to the proposed facility. Once 

· the applicant receives written approval of the Part A from the Director, the Part B 
application may be submitted. 

The Part B application consists of the detailed engineering design and operating 
plans for the proposed facility. Once the application is found to be in full compliance with 
the regulations, a draft permit is developed by the Department. A public hearing is then 
held in the locality where the facility is to be located. The public comment period extends 
for ten days after the conclusion of the public hearing. The Director renders a final 
decision on the permit within 30 days of the close of the public hearing comment period. 
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King & Queen Commenters 
Page 2 

The notice of intent for the BFI King & Queen Landfill is dated September 18, 1990, 
and included the certification of consistency with local ordinances dated September 10, 
1990. The Part A permit application was received on February 4, 1991 and approved on 
July 29, 1991. The Part B permit application was received on March 20, 1992. After 
numerous revisions, the application was found to ·be in full compliance with the Virginia 
Solid Waste Management Regulations. The draft pennit was then prepared and a public 
hearing held on March 24, 1993. The public comment period ended at 5:00 pm on April 
5, 1993. 

All comments spoken at the public hearing and received during the public 
comment period (and most received after the public comment period) have been 
reviewed and considered in making the decision to issue this permit. Staff from the 
Department's Part A, Part B, and Groundwater permitting sections have been consulted 
to ensure that the comments were evaluated and the final permit is in full compliance with 
the Virginia Solid Waste Management Regulations. Permit No. 554 has also been written. 
to ensure that the permittee complies with all the Water Division's regulations concerning 
surface water monitoring and stormwater runoff. 

Attached is a question and answer document resulting from the review and 
evaluation of the input received during the public participation period. Please understand 
that the Department may not be able to provide a satisfactory answer to all of the difficult 
questions asked during the public comment period, particularly those issues over which 
the Department has no regulatory authority. The Department does have the ability to 
ensure that facilities located in Virginia abide by the regulations, which are written in an 
effort to protect human health and the environment. The operation of any sanitary landfill, 
even in full compliance with the strictest regulations, entails some degree of uncertainty 
or risk. This is true of many activities in our society today. 

Thank you for your keen interest.and involvement .in the permitting process for this 
landfill. If the Department may be of any assistance in -understanding the design and 
operation of this landfill, or the state and federal regulations pertaining to it, please contact 
me at (804) 371-051-7. 

Cmnt-DEQ.554 

s~C,.~ 
D~an E. Starook, EJ.T 
Environmental Engineer, Sr. 
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COMMONWEALTH of VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Issues Expressed During The Public Participation Period 

And Department of Environmental Quality Response 

BFI Sanitary Landfill, King & Queen County, Virginia 

I. Issues concerning the Part A application: 

A Why must the landfill be located so close to the pristine Dragon Run and the 
Chesapeake Bay? 

This was a concem expressed by nearly all who commented. It must be 
understood that zoning and land use decisions regarding a particular site are made 
at the local level. Furthermore, the siting criteria found in the state regulations do 
not vary region by region, but apply to all sites in Virginia, from the Appalachians 
to the eastern shore, in order to provide a minimum and adequate level of 
protection to human health and the environment Once an applicant complies with 
the siting criteria found in § 5.lA of the Virginia Solid Waste Management 
Regulations, VR 672-20-10, the Department of Environmental Quality cannot deny 
the· application!' 

., -The water quality of the tributary to Dragon Run, adjacent to the proposed 
landfill, will be ,monitored. Pennit Condition LE.4 requires a surl'ace water 
monitoring plan to be submitted and approved prior to the operation of the 
landfill. The same permit condition also requires the surface water run-off from the 
landfill property to be monitored. 

B. The certification of consistency with local ordinances is invalid because it 
violates local zoning ordinances and the county's comprehensive plan. The 
permitshowdthemfumbedemed 

This issue was raised by several commenters. The certification referred to 
is dated September l 0, 1990 and is included as Appendix I. It was signed by the 
County Administrator on behalf of the Board of Supervisors and advises that the 
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· location and operation of the landfill are consistent with all applicable ordinances 
and the County's comprehensive plan. It also expresses Board support for BFI's 
pennit application. The Department of Environmental Quality has no authority to 
interpret or enforce local ordinances. The certification letter dated September 10, 
1990 has not been withdrawn and is valid for the purpose of compliance with § 
10.1-1408.1.A.l of the Code of Virginia, and§ 7.2.B of VR ·012-20-10. 

C. The presence of wetlands on the site should disqualify it from consideration 
for a Jandfil1. The wetlands were not accurately delineated in the Part A 
application. 

These and similar issues were raised by many who commented. One 
commenter claimed that Cell No. 6 is located in wetlands. § 5.1.A.4 ofVR 672-20-10 
prohibits locating sanitary landfills in wetlands. 

It is true that there are significant wetlands within the property boundaries, 
however, there are no plans to disturb any delineated wetlands. As described in 
the Part A and Part B permit application documents_, a detailed wetlands delineation 
was conducted at the site between October 15 and 17, 1990, using the Federal 
Manual for Identifying and Delineating Jurisdictional Wetlands. The wetlands 
delineation was confirmed by an Anny Corps of Engineers site visit on January 17, 
1991. The Corps of Engineers official notification dated February 7, 1991, 
co~ed the wetland delineation on the 420 acre site and indicated that a 
Department of the Army permit may be required pending submittal and review of 
a plan of development for the site. Upon review of the plan of development, the 
Corps of Engineers official notification dated March l, 1991 indicated that no 
Department of the Anny pennit is ·required for the plan of development mentioned 
above. These documents are included in Appendix IL Copies of the wetlands 
demonstration are required [Pennit Condition I.E.!] to be submitted to this 
Department. 

Therefore, the Department of Environmental Quality has no basis to deny the 
wetlands delineation and the permit cannot be denied because of the presence of 
undisturbed wetlands on the property. Please note, however, that a one hundred 
foot Resource ·Protection Area has · been established between all. delineated · 
wetlands and disposal areas, in accordance with the Chesapeake Bay Preservation 
Act and the approved County ordinances. 

D. The Permit should be denied until a full Environmental Impact Study (EIS) 
is conducted for this site. 

Demonstrating compliance with the siting criteria of§ 5.1.A, VR 672-20-10, 
and additional design, operation and monitoring requirements of § 5.1 through the 
permitting procedures of§ 7.3 and§ 7.4 is intended to ensure minimal impacts to 
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the environment by the operation of any sanitary landfill in Virginia An 
Environmental Impact Statement is a federal requirement for some projects 
involving federal funds. It is not required by the federal EPA regulations governing 
solid waste landfills nor is it a requirement of the Virginia solid waste management 
regulations. The Department of Environmental Quality will not therefore ar~itrarily 
require an EIS for this site. 

E. 'l'he Permit should be denied because there may be historical areas present 
within the site. 

Please note that there are no siting restrictions in VR 672-20-10 concerning 
parks, recreation areas, dams, historic areas, monument areas, cemeteries,°'wildlife 
refuges, or unique natural areas. § 7.3.C.9 of VR 672-20-10 does require these 
areas, within 500 feet of the property, to be identified in the Part A application. 
These areas may be governed by regulations of other state or federal agencies. 
The Part A application indicated that there were no significant archaeological sites 
present. Since there has been some controvemy on this issue, we have 
encouraged BFI to work with the Virginia Department of Historic Resources to 
identify and preserve any significant sites or artifacts that may be encountered. A 
recent letter which addresses this issue, from the Virginia Department of Historic 
Resources to BFI and dated March 20, 1993, is included as Appendix m. 

F. . 'l'he Permit should be denied because there may be endangered species 
present at the site. 

As indicated above, there are no siting restrictions in VR 672-20-10 regarding 
endangered plant and animal species. The protection of endangered species is 
regulated by other state and/or federal agencies. The Part A application indicates 
that there are no rare, threatened, or endangered species or unique or exemplary 
natural communities recorded for the proposed landfill site. The United States 
Department of the Interior (National Park Service and Fish and Wildlife Service), 
the Virginia Department of Conservation & Recreation, Division of Natural Heritage, 
the Virginia Department of Game and Inland risheries, and the Virginia Department 

. . .of Agriculture & Consumer Services have all been contacted to ensure that the 
applicable regulations are complied with during the development of this site. 

G. The presence of numerous shallow drinldng water wells in the project 
vicinity that may become contaminated should be cause for permit denial. 

§ S.1A7.C of VR 672-20-10 prohibits a sanitary landfill disposal unit from 
extending closer than 500 feet from any groundwater source of drinking water. The 
well nearest the disposal area that has been identified by the applicant and any 
commenter is that of the Second Mount Olive Baptist Church. This well is 
approximately 600 feet from the disposal area, and the location of the landfill 
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therefore complies with this section of the regulations. All shallow ~ells in the one 
mile radius of the landfill are either upgradient of the landfill or are hydraulically 
separated from groundwater underneath the landfill; and BFI has amended the 
contract with the county to· develop a plan within one year that address~s 
monitoring and replacement of adjacent shallow wells. 

The groundwater monitoring requirements within the permit are designed 
as an early warning system to detect any contamination that may occur before it 
leaves the property, in order to allow swift corrective action. 

H. The hydrogeological investigation is inadequate because the tests were not 
checked with a barometer. 

Appendix Il-F of the Part A application presented groundwater pump test 
data which included barometric efficiency data. This data demonstrated that the 
upper and lower aquifers were not interconnected. 

L Why not recycle or incinerate the waste rather than landfill it? 

Several commenters expressed this concern. A hierarchy of waste 
management practices, listed in order of preference, has been develope4 as 
follows (from § 2:1 of VR 672-20-10): Planning, Source Reduction, Reuse, 
Re.clamation, Resource Recovery, Incineration, Landfilling. While landfilling is the 
least preferred option, even with optimal recycling efforts, it will always be 
necessary as long as waste is generated. Even ~cinerators generate ash which 
must be landfilled. However, the decision to locate a landfill, incinerator, or 
recycling facility is primarily a land use decision of local government. 

II. Issues regarding the Part B application (excl. groundwater): 

A. Roads in King & Oueen County are unsafe and inadequate for landfill trafiic. 

This concern was expressed by virtually all those who commented. Safety · , 
of traffic, volume of traffic, and the condition of public roads are regulated primarily · 
by the VJiginia Department of Transportation and local governments. This has 
been expressed in writing numerous times during the pennitting process. 

BFI has committed to King & Queen County that the primary route for 
tractor-trailer traffic will be along Route 17 to Route 33 to Route 14 to Route 609 
and the landfill. ht addition, BFI is working to upgrade and re-locate Route 609 by 
the time the landfill opens. The new Route 609 will intersect route 614 about 0.5 
miles south of the Second Mt. Olive Baptist Church and will join existing Route 609 
0.25 miles east of the current intersection of Routes 609 and 614. BFI will also be 
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heavily involved with VDOT and King & Queen County efforts. to upgrade and 
improve Route 614 within two to three years. The VJrginia Department of 

. Transportation has addressed the safety of the roads, pursuant to their statuatory 
obligations and has cooperated with the County and BFI for a road improve~ent 
project. Appendix 'IV contains relevant correspondence concerning this issue. 

§ 5.1.B.2 is the only section of VR 672-20-10 that addresses the issue of 
access roads. This section requires access roads to the entrance of a facility or 
site to be all weather, with a base capable of withstanding anticipated vehicle 
loads. To ensure compliance with§ 5.1.B.2, BFI will be required to upgrade (or 
relocate and upgrade) Route 609 from Route 614 to the entrance of the facility prior 
to operation of the landfill. 

B. Given the proximity of this site to the Dragon run and the Chesapeake Bay, 
why must a variance from the double liner requirements be granted? Why 
not require three liners, or a 15 foot·thick clay liner? 

In March of 1992, when the Part B application was submitted, the VJrginia 
regulations required a double liner and leachate collection system. The Federal 
subtitle D of RCRA regulations (promulgated October 9, 1991) mandate a single 
composite liner design for all sanitary landfills in the United States. This design 
consists of a synthetic liner above and in direct contact with a clay liner. The EPA 
de~med their single composite design superior to Virginia's double liner 
requirement. During the application proc&ss, BFI had to apply for a variance from 
VJrginia's double liner requirements in order to comply with the Federal single 
composite liner requirements, which superseded VU'ginia's requirement. 

Vl?'ginia has since revised the Virginia solid waste regulations VR 672-20-10 
to comply with the Federal mandates. This was done in amendment one to VR 672-
20-10 which became effective March 15, 1993. These regulations no longer require 
a double liner and therefore a variance to VJrginia's regulations is not necessary 
and none is granted in this permit. 

The Department cannot arbitrarily require additional design measures for 
liners (such as three liners, or one 15 foot thick clay liner) than those specified in· 
the regulations. The design submitted meets the requirements of VR 672-20-10. 

C. What will happen to property values adjacent to the landfill? 

Recent studies have suggested that a landfill, if well-designed and managed, 
can be a good neighbor and have no statistically measurable negative impact on 
surrounding property values. One such study is included as Appendix V. A 
significant factor in this study is that the disposal area was not visible from 
neighboring homes. 
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D. ls there a bonding requirement for this landfill project? What will happen 
if BF! abandons the site? Who is responsible for this landfill? How Jong is 
the Post-Closure period? 

These, and similar questions were asked by many conunenters. The Virginia 
Financial Assurance Regulations o!Solid Waste Facilities, VR 672-20-1 require each 
facility to obtain financial responsibility for the full costs of closure and post­
closure. In addition each facility must obtain liability coverage for sudden and non­
sudden accidental occurrences (typically called 'Pollution Legal Liability 
insurance''. 

The amended regulations VR 672-20-10 increased the post-closure period 
from 10 years to 30. Therefore, the 10 year post-closure period option listed in the 
draft permit has been removed, and the 30 year period remains. The total cost 
estimate for closure and post-closure for this facility is $10,374,700.00. BFI must 
establish a mechanism in accordance with VR 672-20-1 (bond, trust fund, financial 
test, etc.) that covers this amount at least 60 days prior to facility operation. BFI 
is also in the process of obtaining liability coverage in the amount of $1 ,000,000 
($2,000,000 aggregate). This also must be obtained at least 60 days prior to facility 
operation. The amount is much greater than the minimum coverage our financial 
assurance regulations require. 

In the unlikely event this facility is abandoned, VR 672-20-1 stipulates that the 
funds for closure/post-closure care will be forfeited to the state to be paid over to 
King & Queen County as necessary to restore and maintain the facility in 
accordance with the closure/post-closure plan. 

BFI is responsible and liable for this landfill through the closure/post-closure 
period. Please note that the 30 year post-closure plan will be extended if the 
Director determines that the lengthened period is necessary to complete corrective 
measures or to protect human health and the environment. 

E. How will liner leaks be detected? WJll the liner be spark tested? How wD1 
the clay liner be tested? 

The landfill will be built according to a detailed construction quality 
assurance plan which is part of the final pennit. For the clay component of the 
composite liner, this plan outlines detailed borrow source testing, evaluation of the 
subgrade, full scale construction of a '\est pad" and construction of the actual liner. 
The liner will be tested at frequent intervals with a sealed, double ring infiltrometer 
or a two-stage borehole (Boutwell) penneameter. 

The synthetic liner components will be warranted by the manufacturer and 
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installer as specified. The liners will be overlapped and welded (no solvent or 
adhesive). All seams will be tested under pressure to ensure there are no leaks. 
The liner will be tested for seam strength and peel adhesion strength in 
accordance with ASTM standard test methods by independent laboratories. 

More detailed information on construction quality assurance is contained in 
the final permit, which is available for viewing in our file room. 

F. How will surface water leaving the site be controlled? Will the sudace 
water be monitored before it enters the Dragon? 

All surlace run-off from the site will be collected in a series of perimeter 
drainage channels and routed through one of five sediment basins before exiting 
the property. The sediment and erosion control features of the site have been 
designed in accordance with the VJrginia Sediment and Erosion Control Handbook 
and VR 672-20-10. The top of embankment for each sediment basin is a minimum 
of one foot above the high water level for 25-year, 24-hour storm eyent. More 
detailed design information is included as part of the final permit documenL 

Virginia. solid waste regulations VR 672-20-10 do not require surface water 
monitoring. However, BFI has indicated that the discharge from each of the 
se~ent basins will be monitored, and the tributary to Dragon run will be 
mo~tored upstream and downstream of the landfill. 

In response to the public comments, the final permit has been changed to 
require BFI to submit to the Department of Environmental Quality, Waste Division, 
a surface water monitoring sampling and analysis plan for review and approval at 
least 60 days prior to receiving waste. A surface water VJrginia Pollution Discharge 
Elimination System (VPDES) permit application must also be submitted to the water 
division. 

· G. Wlll the landfill receive hazardous wastes? 

This landfill is not permitted to receive waste that is classified as a 
- hazardous· waste according to the VJrginia Hazardous Waste Regulations. There· 

are no landfills authorized to receive hazardous waste in VJrginia at this time. The 
operations manual included in the final permit contains a detailed waste quality 
assurance plan to assure that inappropriate waste is not accepted at the landfill. 
The plan includes visual inspection of the waste and a rigorous manifesting and 
testing program of all waste other than readily identified municipal solid waste. 

H. What Wheel load is the liner designed for? 

The maximum projected wheel stress that may occur at the site is associated 
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with a wheel loader (CAT 988 or similar) during construction of the drainage layer 
and over side slopes. The tire load used in these analysis was 23,480 pounds. The 
factor of safety in these analysis was greater than 1.5. 

L The settlement analysis is flawed because of a simplified, rectangular model. 
The final slopes will fail sometime after closure, pushing out the perimeter 
berm, due to a flawed analysis. The stress under the leachate manhole 
sumps will be too great, causing failure. 

A number of commenters questioned the geotechnical engineering 
settlement and slope stability analysis performed as part of the Part B application. 
It is agreed that a simplified model was developed for the settlement analysis. 
However, the analysis perfonned appears to be a conservative one, since it 
involved a combination of the greatest load change (the highest sideslope), and the 
widest application of that load. The entire liner design was indeed based upon this 
'worst case 11 analysis. 

Extensive slope stability calculations were performed in order to determine 
the critical slope configuration, and its associated factor of safety against failure. 
The analysis determined the most critical potential failure surface to be one through 
the waste mass itself (as opposed to failure through the underlying, native soils). 
A slope stability analysis was also perfonned for potential failure surfaces within 
ea:ch interface of the liner design. These analyses were performed for both static 
and dynamic conditions and indicated factors of safety of 1.3 or greater. 

J. The leachate storage area (LSA) should provide a seven day storage 
capacity. The secondary containment for the LSA should provide storage 
for the volwne of both tanks. 

The leachate storage tanks have been designed to accommodate the 
average flow of leachate from a 30 day period from all inactive cells plus the peak 
daily flow from the active cell. 

Regulations governing leachate control systems and monitoring are found 
in § S.S of VR 672-20-10. This section does not require secondary containment for -
leachate storage tanks. However, the secondary containment for the LSA will 
accommodate 110 percent of the largest tank capacity plus the 25-year, 24-hour 
storm. 

Ill. Issues regarding the groundwater portion of the Part B application: 

A Has the interconnection between the upper and lower aquifers been 
evaluated? How was this done? 
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These questions were asked by numerous commenters. A yery rigorous set 
of field tests for aquifer interconnectivity were performed at the site by the 
consulting finn of CH2M Hill. The tests included barometric efficiency and aquifer 
pump tests. The results of these tests indicated no hydraulic communicatj.on 
occurring locally between the Columbia/Upper Yorktown aquifer and the Lower 
Yorktown/Eastover aquifer. This conclusion is supported by the following results 
from the testing regimen: 

• Water level elevations at well cluster WC-5 showed significant 
hydraulic head differences (greater than 19 feet) across the Yorktown 
Confining Unit under natural conditions. This is potentially indicative 
of at least two different hydraulic units. 

• Drawdowns were not observed in wells screened within the upper 
aquifer in response to pumping within the deeper aquifer during a 48-
hour pump test. This is potentially indicative of little or no hydraulic 
communication between the two distinct aquifers. 

• The storage coefficient for the lower aquifer was calculated to be 2.7 
x 10·•. This is typical of a confined aquifer. 

• The vertical hydraulic conductivity of the Yorktown Confining Unit 
was determined to be 1.6 x 10-8 cm/sec (4.6 x 10·5 ft/day). This is 
typical of a very low permeability confining layer. This unit therefore 
separates and retards now between the aquifers. 

The conclusions above are sufficient to indicate to the Department of 
Environmental Quality that the lower Yorktown/Eastover Aquifer is indeed confined 
above by the Yorktown Confining Unit and that no significant hydraulic 
communication is present between the upper and lower aquifers. 

B. Will BF! be doing the groundwater testing in their own laboratories or an 
independent lab? How frequently will testing be done? Where will these 

· reports b"e sent? W"lll the citizens of King and Queen County be notified in 
the event of health hazard conditions? 

VR 672-20-10 does not specify what type of laboratory must do the analysis 
of groundwater monitoring samples. However,§ 5.1.D.4.b ofVR 672-20-10 requires 
the sampling, analysis and quality control/quality assurance methods to be 
performed in accordance with EPA document SW-846. The Department can 
require re-sampling if it believes the samples were not properly sampled or 
analyzed. 

BFI has indicated that they will be using an indepenqent laboratory to test 
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the groundwater quality. Please note that Article X of the Deed of Lease between 
BFI and King and Queen County states that BFI shall pay the County $100,000.00 
per lease year for an Environmental Contingency Fund. This fund can be used at 
the discretion of the County for confirmatory testing or other environmental testing 
and inspection services deemed necessary. · 

Testing to detennine whether the facility may be impacting groundwater 
must be done at least semi8nnually during the operating life of the facility and 
through the post-closure care period in accordance with the facility Permit and§ 
5.1.D.b.(3).(b) of VR 672-20-10. 

Reporting requirements are very explicit in the regulations. Results of 
laboratory testing and subsequent statistical tests must be kept in the facility 
operating record and submitted to the Department at least annually under normal 
conditions in accordance with the permit and§ 5.1.D.8.a.(2) ofVR 672-20-10. In the 
event that potential groundwater contamination is discovered, the facility must 
report to the Department within 14 days that it may be impacting groundwater 
quality and implement a much more stringent testing program (Assessment 
Monitoring), within 60 days, in order to detennine the nature and extent of the 
contamination. 

In the event that the assessment monitoring in accordance with § 5.1.D.6 of 
~ 672-20-10 triggers a need for corrective action, those owning or residing on 
land adjacent to the landfill will be notified and a public meeting held to solicit 
input prior to selecting a remedy that will protect human health and the 
environment and clean up the groundwater. For information on the specifics and 
timeframes associated with assessment monitoring and coITective action, please 
refer to§ 5.1.D.6 and§ 5.7 of VR 672-20-10. 

It is anticipated that for a landfill that is properly designed, constructed and 
operated, groundwater corrective action will not be necessary. 

C. If four upgradient wells are necessary, wouldn't more than five or six 
.. dowrigradieiif .. wellS . be requited.' tO' . adequately monitor the facility? 
Shouldn't the lower member of the Yorktown Formation Aquifer be · 
monitored as well as the Lower Yorkto~astover Aquifer? 

§ 5.1.D of VR 672-20-10 require a minimum of one upgradient well and four 
downgradient wells. The greater number of upgradient wells at this facility will 
likely reduce the potential spatial variability in groundwater data from those wells, 
which are used to detennine 'background" data for the facility. This background 
data is then compared to data from each downgradient well in the statistical 
analysis in order to detennine if there is potential groundwater contamination. 

83 



Based upon the site hydrogeologic characterization presen~ed by CH2M Hill, 
the number of downgradient wells appears adequate to monitor groundwater in the 
uppermost significant aquifer. 

The lower member of the Yorktown Formation Aquifer is the same unit as the 
Lower Yorktown/Eastover Aquifer. In addition, this aquifer.unit is not the uppermost 
aquifer at the site but is confined by the clayey Yorktown Confining Unit. The 
uppermost aquifer at the site is the Columbia/Upper Yorktown aquifer. In 
accordance with§ 5.1.D.3.a. of VR 672-20-10, only the uppermost aquifer must be 
monitored. Furthermore, given the thickness of the Yorktown Confining Unit and 
the extremely low hydraulic conductivity of this formation, potential releases of 
contaminants from the facility should be detected in the uppermost monitored 
aquifer long before any contaminants seep through the confining unit and impact 
the deeper aquifer. 

D. In comparing wen screen depth intervals in Table GP-2-2 on page GP-2-6 
with the hydrogeologic strata elevations illustrated in Figure GP-2-1 of the 
Draft Permit, it appears that monitoring wells MW-2 through MW-11 are 
screened and sealed within the Yorktown Confining Unit, thus making the 
wen network virtually useless. 

BFI was contacted on this issue and a typographical error was identified 
wi~ Table GP-2-2. The column labeled 'Estimated Depth Interval for Well 
Screen" should correctly read 'Estimated Interval for Well Screen11 <Elevation. ft). 
As a result, if the elevation of the well screen intervals illustrated in revised Table 
GP-2-2 is compared with the hydrogeologic units illustrated on FigiJre GP-2-1, it is 
evident that the wells are appropriately screened within the upper aquifer. 

Please note that item LD.4 of the Pennit requires BFI to submit the as-built 
plans and geologic logs of each monitoring well that is to be installed in order to 
ensure that the wells are properly located and designed. 

cmnt-DEO.SS4 
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Local Certification 
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~ins ana (@u22n C!Inuntu 
KING ANO QUEEN C.H .. VIRGINIA 23085 

Ms. Cynthia v. Bailey 
Executive Director 
Department of waste Management 
Commonwealth of Virginia 
11th Floor,· Monroe Building 
101 North 14th Street 
Ri~hmond, Virginia 23219 

September 10, 1990 

OF'FlCE OF 
CHARLES W. SMITH 

COUNTY AOMINISTRA TOR 

Re: Landfill to.be Located and Cons~ucted ·on 420 Acre 
Parcel at Intersection of State Routes 614 and 609, 
Buena Vista Magisterial District, King and Queen 
County, Virginia ("Landfill") 

Dear Ms. Bailey: 

It is our understanding that Browning-Ferris Industries ("BEI") 
is about to. submit to the Departn\ent ~f Waste Management· a notice of 
intent to apply for a permit to construct and operate the referenced 
Landfill; 

In accordance with the provisions of 810.1-1·4os.1 of the Code 
of Virginia,· this is· to advise in behalf of the Board of Supervisors 
of ·King and Queen County ("Board") that the location and operation 
of the Landfill are consistent with all applicable ordinances of 
King and Queen County and the County's Comprehensive Plan. 

Pursuant to an aqreemerit with BFI, the Board will lease the 
referenced parcel to BFI for purposes of the construction and · 
operation of the Landfill and thus supports BFI's application for 
a permit for the Landfill. 

In the event you have any questions or need anything further 
from the County in this matter,. please feel free to let us know. 

Thank you for your time·and 

kdg 

cc: Jeffrey c. Southard 
~-.. · ... .. . 
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U.S. Army Corps 
Of Engineers 
N ort olk District 
North em Neel: Field Ottic e 

Project Humber: 90-689~ - 50 

. February 7. 1 

J? 

1 . Property 0-w!ler' ~ Name and Add re~~: 2. Authonzed A.~enrz Himle and Address: 
B rov.~ - Ferris h·&d ustries, Irac. 
~ict.un.orui . VA· 

Anita A. ..:illen 
CH2M Hill 
625 Heir.don Ptakv.:-ay 
Herndon .. "./A 22070 

3. Address o! Job Site i! Different than O~rner's Mailing Address: 
V'SH 609., near Second MountCilhre Ghurch .. 
¥'.ing 8t Queen County,. ~.7irg:inia 

4. Project Descnpuon: Cor1fi rmation of wetland de11 neat1on on 420 sere site of propo~ed sanitary landfill. 
scope of work he' been revie\rled regerdi ng the propo~ed lendfill. 

In acco1uance "lltll Sectton 1 O of tJle Ri\'er end. Herbor Act (33 U. s. c. 403) aru11or the Clean Water Act 
(33 U.S. C. 1344), thi3 shall sen.-e as offical notification that vour project 83 described abo\.-e, and in accord8Il 
"vith eny ~ecial conditions a:s noted belcv, " 

D 1. does llCt require a Dep8I1Dlent of the Army pennit. 

D 2.~amfies Corps oi EDgineeIS Nation'"flide Pennit number 

Thjs ~.rerifica.Tion .,,lill be '!alid until the nation'W'ide pennit iz modified .. reissued .. or re•.roJr.ed. All the 
iiaticnvuie pennits are ~cheduled 10 be modified, reis~ued or revoked plier~ Jon1181Y 13 / 1992. It i!J 
illcumbe~t upon you 10 remain mtonned of change~ 10 the nationi:.'ide pennits. ·,ve ,,,;n isst'te a public 
notice SllilOuncirig fh.e changes ~"hen f.h.ey occUJ:. F11n.hennore, if ,.IOU comm.ence or are 1JIU1er contract to 
cttmmeru:e t}lls acti\'it;: before the date the nation~ide pennit i:3 medified or re•rol:.ed .• ;:ou -::till have ~relve 
months from The date oi the modiiication or revocation 10 complete me ecti\ri~J under the present tellll3 
arid conditiom •jf this nationi:.~de i:•errrJt · · 

! i 3. Q\~i'!' !or H oiiolk r·~ttl.ct' ~ P.~ioMl Pennit IL1Jmber 

I X I 4. ma;.: req wre a Dep8I1lllent of the Army pemlit. 

Ho"Ye•.rer~ before st'Sl"Ting "'°rl~ .. )'O'U. :hould obtam all requi:red pennie trom the T.fll'ginia M81Ule Re~oUI"Ce!' 
CommissiorL,. P.O. Box 756 .. H e~-pon N ew-z .. T/il:ginia, telephorc.e 80~-247-2200 arui.'or :1i:iur local municipal 
:11ltrA>nTje~. King ano Oueen Building Official 

Coruiitior~: i. -:"tie ·w·etlaM deli neatiorr 1~ cor1s1dered to be performed in accordance ·w·ltt• tt1e mettaodology sE 
fr:;,th 1 n ttie Federal Manual fc.r Deli i1eat1 rsg snd ls1entif•Ji rsg V·tetlande ( 1 ?39) ... 
2. Before l!lny decision c1ln be reeche-•j e Oepertment of Arm•J ~·erm1~ •. :, ~·l:ln of de,1e1cpment 
mu~t be fo\1srded to thfa aqenc1:1 ior. lt3 ~evie'.v'. 

Ad!ian R . .Jenrur~z 8041462-5382 Sincerei:;,i, 

0rU~j \ _,.Q, v• r 
• ·•,.......,., i:•o'ft""D9o.---i"l"'D ·····- -··-··· -·· 
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U.S. Anny Corps 
·or Engineers 
N ort ou~ District 
Northem Neer. Field Office 

Project Nurr.tber: 90-6894 - 50 

Mai"Ch l .. 1 991 

1 . P1"0pe11y OTiaer' s N OOT»::: artd J:.A.dress: 
B rc1-vr1drtg- Fen.is, iIL•; . 
Richmc•rui, Yirgir&ia. 

2. Authorized Agent's N am.e a11.d Address: 
~.rd.ta A. ~.lleIL 
GH2M Hill 
625 Hen-u1ci1·L ParJ~-;.:-.;.y 
H 4::mdOIL .• "vT irgiILia 22070 

3. Address oi J1;, l:• Si1.e if Difieren~ t!Ja.rt Ovn'\er' s Mailil"tg ~..ddl."ess: 
.. .1 SH E-09 ~ near Seccr~ri I·:Icunt O!h=-e Cl"!UICh 
F".ing a~ Queen County, Vllg'..r~ 

4. Projt?ct Descrtption: Constr'uct ssn1tary 1andfi11 \•l1tta1 n ttle limits depicted on the dr~wi ng titled .. Pl;:sri M 
Oevel9pm,nt - King end Queen S8nit8ry Landfill - •(i ng end C~ueen Cormt•t. Thi~ pl en 
sho"'s no construction activity \elithi n the deli nested '.v"etlands. 

In accordartce with SeC1lort l O of tl"1e P.iver aru1 Hexbor ~t {33 U. s. c. 403) andlor tt.se Clean V/atar Act 
(33 U. S.C. 1344), this sh.4ill. serve 3S offical no1jfica1.ion t.hat :v"OUI project 83 descrtbe•i abo~4e, 8Ild in sccordaru::e 
~-i.lh any specmi conditions as Dated belo, ... , 

IX I . 1. does not requiie a t•epanment of 1he J:..:rmy pennit 
D 2.salisfies Coxps of ~"ineeis Nationvide PeIDlit nwnber 

TIUs veriflC8.tion ,rm be 'ralid until the nationvide permit is modified, reissued, or te'rolr..ed. 1-Jl the 
nation"·"..de peI:Dit= m ~heduled 1D be mcdified, reis~n1ed or revoked piicr 10 Janumy 13 1 1992. It is 
incumbent upon ;i>u 10 remain ill!onned of changes to the nation"8ri.de pennits. We vill issue a public 
notice tUmOUllCing the changes ~.rhen they occur. Furtbemlllxe, if you commence or are under contmct to 
commence this activity before the da1e t.be na.tion".'id.e pexmit is modified or revoked, ycn1 '\'.rj]l have nrelve 
monw fmm the date of the modificatiorL or :revocation 1D complete the ectivity under the pre!tent 1enn:s 
sr.d conditions t;,f this nation-wide :1e:mit · 

D 3. qm,lifie~ for Noxfolk Di3Uict's P.egiow Per.mit number 

0 4. may requile a Department of the i-..:rmy pennit. 

H -;:,.,,,ra':Cr .• beiore ~Iting -=:.10rk, )'"011 shouJd o bt.ai:l all required per.rnie from tr~ Virginia M&Iine P.esources 
Comrr.rission .. P.O. Box 756 .. Nev;ponNevs, ""ilginia. .. telephcr1e 804-247-2200 and.'or:vuur loc&lmurdcip&l 
auT.horities. King & Queen Building Official. 

Conditions: None. However .. please be advfaed tt.at any change; ra ~·13n -w·hich 'w'C••Jld involve impacts tc• the 
··11etlands may require review b•J this egency for ~·errnit considerations prior to implementation 
t:•i the i mpt.1ct. 

.~.dlian R. Jerinir&gs i30411462-5382 
Co~·s RepresentiU\~ 89 
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6. Parks and Recreation Areas: Correspondence with the Department of 
Conservation and Recreation, Division of State Parks, indicates that there are 
no parks or recreation sites. within 500 feet of the proposed site. 

7. Dams: The Depanment of Conservation and Recreation, Division of Soil and 
Water Conservation, indicates that the Allens Mill Dam is the closest 
documented dam, with a latitude of 37' 39' and a longitude of 76° 48', and is 
located approximately 6,000 feet southwest from the proposed sanitary landfill 
site (see Key Map, Section 5.1). This dam impounds water in the watershed 
immediately to the west of the proposed landfill site. Two small dams are 
located on the western drainage divide of the watershed in which the proposed 
landfill will be located (see Figure 8-15, Section 8). · 

8. Cemeteries and Historic Areas: The Second Mount Olive Church cemetery is 
the closest cemetery to the proposed sanitary landfill facility. Research of 
literature and archival information, property title search, and review of existing 
maps indicate that there are no sites or structures listed on the Virginia 
Landmarks Register or the National Register of Historic Places for the proposed 
site. Contacts with various agencies indicate they are unaware of any historic 
areas within 500 feet of the proposed sanitary landfill disposal limits. An 
archaeological background study and field reconnaissance, including a walkover 
of the -project site, was conducted. Based on the data collected to date, no 

· significant archaeological sites could be identified at the present time. 

9. Wetlands Areas: The National Wetlands Inventory Map (Appendix I-B) for the 
Truhart, Virginia, USGS 7.5-minute quadrangle indicates that wetlands eXist 
along two drainageways that flow to the north fiom the central portion of the 
site. The western drainageway is classified as a ~easonally flooded area 
(PFOlC), and the eastern drainageway is classified as a temporarily flooded area 
(PFO]j\). A detailed wetlands delineation was conducted at the site between 
October 15 and 17, .1990, using the Federal Manual for lde11lifyi11g a11d 
Deli1zeatio11 Jurisdictional Wetlands. Delineated wetlands were confirmed by an 
Army Corps of Engineers site visit on January 17, 1991. 

King and Queen County falls under the jurisdiction of the Chesapeake Bay 
Preservation Act, which requires a Resource Protection Area (RP A). The 
disposal limits shown on the·near-vicinity map take into consideration delineated 
wetlands boundaries and a 100-foot RPA 

10. Wildlife Refuges and Unique Natural Areas: Conversations and correspondence 
with the Virginia Depanment of Conservation and Recreation, Division of 
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Natural Heritage, and the Virginia Department of Game and Inland Fisheries 
indicate that there are no rare, threatened, or endangered species or unique or 
exemplary natural communities recorded for the proposed landfill site. Two 
separate field reconnaissances of the site by CH2M HILL confirm that no 
wildlife refuges or unique natural areas exist at the proposed sanitary landfill 
site. 

WDCR204/109.5 l 
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COMMONvVE.'l.LTH of VIRGINIA 
Hugh C Miller. Director Department of Historic Resources 

221 Go,·crnor Street 

March 20, 1993 

Jeffrey C. Southard 
Vice President 

Richmond. Virginia 23219 

Browning-Fems Industries of South Atlantic, Inc. 
2490 Charles City Road 
Richmond, VA 23231 

RE: Proposed Sanitary Landfill 
King and Queen County 
VDHR File No. 90-1276-S 

Dear Mr. Southard: 

TOO C804 l 786-193,: 
Telephone C804) 786-J 1 
FAX (804) 225-4261 

Thank you for your letter of March 18, 1993 indicating the commitment of Browning Ferris 
Industries (BFI) to ensure that historic resource issues resulting from the development of the 
proposed landfill are addressed. 

As you noted in your letter, there are several archaeological sites recorded in the project area. 
It is likely that additional archaeological sites are present in the project area which have not yet 
been identified. I agree that a meeting is appropriate between BFI and this Depanment to 
determine the most prudent and feasible options to deal with historic resource issues. I am 
confident that we will be able to have a productive discussion concerning the best way to 
identify, assess, and treat all historic resources that may be affected by this project. While our 
office no longer has standing -to.comment on. y-0ui: .project· .under-provisions of Section 106 .of the 
National Historic Preservation Act of 1966 (as amended), I am happy to arrange a meeting with 
you with staff members outside of my section who can provide you with the assistance you need~ 

Please contact me directly to arrange a meeting. I can be reached at (804) 786-6329 or through 
our main office telephone number .. I look forward to meeting with you in the near future. 

s 
rvisor, Project Review 94 

cc: Dean E. Starook, Virginia Depanment of Waste Management 
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1JEPAATMENT OF 

WAiTE MANAGEMENT 
.OOTM: llftECTOR 

NAY 20 1993 

COMMONWEALTH of VIRGINIA 
REFERRED TO~ --·---·-COPY TO-----
RESPON6E ·DUE BY--

RAY D. PETHTEL 
COMMISSIONER 

May 19, 1993 

Mr. James C. Adams 
Director, Waste Division 
Department of Environmental Quality 
101 N. 14th Street 
James Monroe Building 
11th Floor 
Richmond, Virginia 23219 

Dear Mr. Adams : 

DAVID R. GEHR 
ASSISTANT COMMISSION 

OP£RA110NS 

Your understanding of the December 14, 1992 and March 
24, 1993 letters from the Department of Transportation is 
correct. The initial operation of the landfill, as we 
understand it, will not generate sufficient traffic to render 
the existing roads unsafe. Planned road improvements should 
address any increases in traffic as the facility approaches 
full operating capacity in the future. 

• ' MAY. 2 4 \993 r 

~:JY:6L-
David P... Gehr 
Assistant Commissioner 
Operations 

ROUTING - REQUEST ,. .... 
Q~o 
~ANDLE . 

D APPROVE 
and 

D FORWARD 

D RETURN 

D KEEP OR DISCARD 

. ~~{-~ ·~ ... ~!. '::·~ J 

D REVIEW WITH ME -----------

Date~ .... 2-o Af ) 

TRANSPORTATION FOR THE 21ST CENTURY 96 
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COMMONWEALTH of VIRGI°NIA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

May 17, 1993 

Mr. David R. Gehr 
Assistant Commissioner of Operations 
Department of Transportation 
1401 East Broad Street 
Richmond, Virqinia 23219 

Re: BFI Landfill in Kinq and Queen county 

Dear Mr. Gehr: 

I would like to thank you and your staff for the assistance 
provided regarding the various ~ransportation issues r~ised during 
the permit application process for the BFi landfill in King and 
Queen County. The draft permit has been through a thirty-day 
public comment periop. and subsequently, the Department is now 
responding to the questions asked and issues raised during that 
public co~ent period. ~ 

Numerous comments received voiced rconcerns about traffic 
volume and safety on Routes 614 and 619. It is our understandinq, 
from the two letters dated December 14, 1992 and March 24, 1993 
from the Department of Transportation (copies attached), that the 
operation of the landfill will not adversely affect traffic safety. 
That is, the initial operation will not generate. .. suff).~ient traffic 
to render existing roads unsafe, and planned road improvements will 
adequately address any increases in traffic as the facility· 
approaches full operating capacity in the future. 

If our interpretation is incorrect in any way, please let me 
know immediately. Thank you for your assistance. 

Sincerely, 

ames c. Adams 
irector, Waste Division 
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MAR-~~-93 13:14 FROM• BFI RICHMOND 

MAR-24-93 WED 11:49 s~~un~ 
101 8042262522 

RES-
. ( 

COMMONWEALTH of VIRGINIA· 

RAY D. PiTHTEL 
corn ''Ssom11 

DEPARTMENT OF'TRANIPCRTATION 
f'.O.IOX1"4 
IAL~2114t 

March 24. 1993 

Mr. Robert c. 11o1er1 
Route 1. a>x 67A 
Walkerton. Virginia 23177 

RB: Rauta 1114 
Project: 0814-048-140. PB101 
Pran Route 14 to Route 809 
K1ng & Queen County 

Dear Mr. Rosa rs: 

The purpD$8 Of Cbll letter ii to proTida JOU With an update OD efforts betwe~n 
tile Virginia Oepartnant of Transportat·ion, King and Oueen County and BPI to 
l1q1rovo accea• to the ptoposed landfill wblcb will be located on Route 809 In 
Xlng and Queen Couoty. As a result ot our efforis to ooordtnate end provide 
neca11ary trq»rov8'D8ats at tbe earliest possible dato, we have tentatively 
esraad that SS00,000 will be pcoYlded through the COVnty to be matched bJ the 
Departmsnt's Bevenua Sharing Program in order to expedite construction or the 
Routo 814 project between Route 14 at Little PlJDl)Uth and Route 609 wbere the 
proposed landfill will be located. lo addltloG, we are worklug •Ith BPI 
toward the davalopn1nt of plans to raloaatad Beute 808 ta oonnect with Route 
814 approxlulltely 0.3 mile we1t of tbo tnter1eatlan of aoute 608. Tbta effort 
will serve two purpo1c1. tho firat and for11J1J1t belng to relocata tbe proposed 
traffic away from tho church at tba lnteueatloa or Route 609. 1be second 
purpose would be.to ·reduce ·uur cost ·at ·conatruct1on.·or Route 814 by .. -~ .. 
approxill"Btely $200.000 11 ~would propasa to end the Route 814 piuject at the 
connection to the landtlll. 

The con or aonsuuctton, t18bt o! wa.y aod engiti~arlng work far the 3.0 1ullo 
section of Route 614 la estimated at $2,210.000. lfe have ptaYtous allocattona 
toward thla project al $755,000 and antiaipate allooating another $226.DOO 
toward this project in July 1993, brlngtns the total funding to $980.000. The 
addltlo~ of the $500,000 !ran the county "Wauld be matched by $600.000 tn 
revenue sharing funds wl!I bricg that total to Sl,98V,OOO which will ellow 
vrr:rr ta adYertt;e the total 3.0 mile projuct tn tbe sumrar of 19St. 
eo~~tructton of lbis project will take approxinBtely 15 nunths to cmq>leto and 
we ctn antlclpaio the total leagtb of the project to be open to traffic ln tbe 
fall of 1eas. 
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HAR-2~-93 1~:1S FROM• SFt RICHMOND 

MAR-24-9Z WED 1~:41 S~LUDA RES­
. l 

Mr. Robert c. Roger1 
Maroh .24., 1983 
Page 2 • • • 

IOa 9042262522 

p - ()::?; 

In addition, we will be looking at 1111kiag apot lirprovtneots along Route 14 to 
lai>rove aSgbt dlstaaca, verUaal and hacl1ontal cu·rves, and strengthen 
pav~nts ln order to bandle the additional traffic which mar be generated by 
the land rt 11. 

As we have discussed with Rlog and Quoan County aad BFI, SFl will route 
traffic to tha· 1andflll Cran Route 33 in King and Queen County north on Route 
14 to Route 814 at Little PlyrRJuth. By requiring laudf 111 ttofflc to !allow 
this route we will be able ta concentrate landfill traffic to these spect!ic 
route• aad will better ba able ta utlll•e the limited funding we bave 
available for !npcovantnts. 

I! you or any or the other Board msrbars bays any·queations or with to dlacuss 
thls further at aay tlne, please giTe me a call. 

rHR/ae 

xc: J. s. Hodge 
D. R. Gabr 
J. o. Browder, 
R. F." Alaop 
H. t. Chandler, 
M. C. Drexler 
J. D. Seers 
c. w. &nlth 
Daniel Siegel 
Steve Yob 
leff SOutbard -
Dan Splkula 

Jr. 

Jr. 

S~el~. 

1.{~arr--
Resldent Engineer 
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COMMONWEALTH of VIRGINIA 
DEPARTMENT OF TRANSPORTATION 

P. O.BOX 184 
RAY D. PETHTEL 

COMMISSIONER 

December 14, 1992 

Mr. Robert C. Rogers 
Route 1, Box 67A 
Walkerton, Virg!::ia 23177 

RE: Route 614 
Project: 0614-049-140, PElOl 
Fran Route 14 to Route 609 
King 6 Queen County 

Dear Mr. Rogers: 

SAWDA. 23148 D.M.Wegne 
RESIDENT ENGINE 

This is in reference to our meeting of November 3, 1992, at the King and Queen 
County Courthouse to discuss funding and scheduling priorities for Secondary 
nighway la;>rovement Projects in i{ing and Queen ~Junty. For your reference, 
th~se in attendance were Robert c. Rogers and Jam~5 D. Sears of the King and 
Queen Board of Supervisors: L. w. Dickerson and D. M. Wagner of VIX1r: Charles 
\~. Snith, County Administrator: Charles M. Culley: County Zoning 
Administrator: Daniel Siegel, County Attorney; and Jeff Southard, Steve Yob 
and Dan Spikula of BFI. 

At that meeting, you and ~Ir. Sears expressed concern that, if all goes as 
presently scheduled, the proposed landfill on Route 609 off Route 614 will 
begin operation in the Fall of 1993 and that road ilt'1rovements will not have 
been COI?J?leted to acccmmdate the:.addi.tionaL-truck traffic. to the landfi 11. 

I explained to the group that an interim public hearing had been held by 
myself and the King and Queen County Board of Supervisors on Decerrber 10, 
1990, to update the King and Queen County Six Year Secondary Improvement 
Program to reflect the need for replacing the Route 629 Bridge at Walkerton 
and improving Route 614 between Route 14 and Little PlynDuth and Route 609 
where the proposed landfill would be located. As a result of that public 
hearing and as confirmed at the Public Hearing for the Six Year Plan held on 
~1arch 9, 1992, the scheduling priorities were established as follows: 

Prioritv #1 
Route 614 fran Route 14 at Little Plynz:>uth to 1.6 miles northeast 
of Route 14 

100 
Estimated Cost 
Previous Allocations 
Additional ~unds Required 

$1,293,000 
755,000 
538,000 



. . 

T:rJllJ/ae 
Attachrrents 

xc: R. F. Alsop 
H. L. Chandler, Jr. 
M. G. Drexler 
J. D. Sears 
c. w. Snith 
C. M •. Culley 
Daniel Siegel, et al 
Steve Yob 
Jeff Southard 
Dan Spikula 

. - - t .••.• •·•·• 

• --r ... -· 

. - ... ·.: . 

I' • •• • 

.. 
...... a--

. ·=:;t: 
. .. -··'·. 
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Schedule: 
Location a Design Public Hearing 
Transportation Board Approval 
Right of Way Acquisition 
Advertise for Construction Bids 

Prioritv #2 

Sumner 1993 
Fall 1993 
Fall 1993/Spring 1994. 
Summr 1994 

Route 629, Walkerton Bridge a.~d Approaches 

Estimated Cost: 

Previous Allocations 
Additional Funds Required 

Schedule: 

$2,700,000 Total Cost 
1,450,000 K6Q share 

250,000 
1,200,000* 

Location 6 Design Public Hearing December 15, 1992 
Transportation Board Approval Spring 1993 
Acquisition of Right of Way Begin June 1993 
Advertise for Construction Bids March 1994 

*(By previous agreertEnt, due to the critical need to replace this bridge, 
the project will be deficit financed by allocating $150,000 per ye~r 
each fran King William County and King & Queen County until such tine 
as.deficit is paid. This will allow counties to continue financing 
other projects.) 

Prioritv #3 
Route 614 fran 1.6 miles norlheast of-Route 14 to Route 609 

Estimated Cost 
Previous Funding 
Additional Allocations Required 

Schedule: 
Location 6 Design Public Hearing 
Transportation Board Approval 
Right of Way Acquisition 
Advertise for Construction Bids 

$1,724,000 
60,000 

L164,000 

Sumner 1993 
Fall 1993 
1998 

*70'!o o{ estimate cost of construction is 
before we advertise for bids. 

Smmer 1999* 
required to be allocated 

have attached a copy of the present, approved Six Year Secondary Irq:>rovement 
Plan for King and Queen County for your infortrBtion. A total of approximately 
$580,000 is provided for King and Queen County's Secondary lJlllrovemant Program 
each year. As can be seen fran the funding schedule for the Six Year Plan, 
sufficient funds are not available to finance the needed in~roverrents on a 
timely schedule. 

Route 614 presently carries approximately 470 vehicles ·per day. In our 
discussion with representatives of BFI, it was inuicated that in the first 
year of_ operation they \·1ould expect 500-750 tons per day at the landfill .. 
With an avarage load of 20 tons per truck it is estir.rat~d that we would have 
an increase of 50 to 80 vehicles per day in traffic on Route 614. (500-750 
tons per day diviried hy 20 tons oer load would eqilal 25 to 40 deliveries with 
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a return trip entJtY would equal 50 to 80 trips.) BFI indicated that they do 
not expect to reach full capacity of 4,000 tons per day to the landfill for 
several years. At such time as that total is reached we can expect a total of 
200 deliveries or 400 trips per day additional on Route 614. Route 614, in 
its present condition, has a safe capacity of over 2,000 vehicles per ~ay 
based on safe and legal operation of vehicles. With the proposed iOllrovements 
the safe carrying capacity of Route 614 will exceed 3,200 vehicles per day. 

nie proposed irq:>rov~nts to Route 614 will involve reconstruction of the 
present 18 foot wide pavement on a 30 foot right of way to a 24 foot wide 
pavement to provide a 12 foot lane in each direction with six foot to eight 
l.£ot shoulders on a 60 foot right of way. Curves, grades and sight distance 
will be inl>roved for a 55 MPH design speed. 

We discussed the use of VIOT's Revenue Sharing Program to expedite the 
improvements to Route 614. This program may provide up to $500,000 per year 
for construction, improvement or maintenance· of primary or secondary roads in 
addition to present allocations, if a like 81IXJUnt is appropriate fran the 
County's general revenues. A copy of Section 33.1-75.2 of the Code of 
Virginia is attached for reference. Requests for Revenue Sharing funds must 
be made annually through the Resident Engineer by March in order to be . 
considered for the next fiscal year beginning July 1. 

If the full anx>unt of the additional funds required for right of way 
acquisitidn and construction or the second project on Route 614.could be 
provided through the Revenue Sharing Program over the next tl'IO years, then it 
is likely that the full length of Route 614"fran Route 14 to Route 609 could 
be canpleted by early 1996. Revenue Sharing funds could also be used to 
provide spot i~rovements along sc:ct.ions of Route 14. 

We also discussed the relocati~n of the connection of Route 609 to Route 614 
southwest along Route 614 approximately 0.3 miles to connect .south of the 
Dungee property. This \\fOUld provide the connection entirely on Chesapeake 
Corporation land and would minimize the irq>act on the Second Mt. Olive Baptist 
Church. BFI will be responsible for providing this connection. 

Concern was expressed with the operation and routing of trucks hauling to the 
landfill. Mr. Jeff Southard stated that BFI would maintain strict controls 
over trucks operated by or leased by BFI to assure they were operating in a 
safe manner. It \vas also agreed that trucks would be routed ·along Route 33 to 
Route 14 and then north on Route 14 to Route 614 at Little Plynx>uth. ntis. 
would minimize i111Jrover?Ents to be made with limited funds available to 
Route 614 and 14. 

I trust this will help to anS\ver many of the concerns expressed by members of 
the Board of Supervisors and their constituents. I will be mJre than happy to 
meet with the· Board of SupRrvisors or any of the citizens to discuss these 
issues. If I may be of further assistance please give rte a call at (804) 
758-2321. 
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An Evaluation of the Impact 
of a Well-Designed Landfill 

on Surrounding Property 
Values 

Real cn.ac.t TaJua han &lways been atrccud by surrouad1ftc l&Dd u.tet. ODC sudl 
esuruJJty Is a ludftll. It bas afways beas usamed that buycn wouJd p&)' lea (or 
a hocue tn dOllf praxfmHy to a laadftD. ID tJi& arddt. • dMoredca1 tr'lme•on II 
presented for analrz1ft1 the eft'ect ol a laadftll oa AUTOUDdlq property nJDeS. 
Wbethff a lud.ftU's n~atf•e Impact caa be reduced or ~ed throup tbe ate 
of modern laW'I. restricdon.s. and manqtment stills lt also e•alaated • 

• 
As immobile assets. real estate 
values have always been affected 
both posttiveJy and negauvely by 
surrounding land uses. One suc:h 
extemalicy is a landfill. Public 
concem has been raised that close 
proximity to a landfill has a neg­
ative impact on propeny values. 
Modem laws. restrictions. and 
management techniques. however. 
make it possible ro reduce or re· 
move me negadve impact of a 
landfill during iu useful life. 1 

In this anicle. Ebe housing prices 
in a neighborhood adjacent IO a 

landfill in me Los AngeJes area are 
compared to homing in compara­
ble neighborhoods some disrance 
rrom the landfill. The results in­
dicate thal there is no significant 
difference in either currenl pnces 
or in appreciation rates (and thus 
prices over time) over a ten· year 
period. 

This article presents a theoreti· 
cal framewort for analyzing lbe 
nei1hborhood effects of an exter· 
aality such as a landfill. The data 
selection and sWisdcaJ methodol­
ogy employed are illustrated. and 

I. All &.dftDa ..... a &ml .Ufa. 0.. dley an no klapr uMd (ar crub m,a.u aay impKI lbl'Y 
.. lllAJ ....... -.Id depad m &bl land U11 ID whlda d117 lft COG,,CIUICI. 

Daaald R. IWcla. ftD, is auoeaam prafcuor of rat es&are 11 C&lilonua s- Uaivcnccy • ~ 
ridp • ..._.bl spa:iUi&a iD me racflia1 ol raj csau •&luaaoe. Dr. Ilsa ii .iso pcaldcm ot 
Dould lllida aad AllGNla ...... awa ~ aad couulDDI ftnL 
M. a.a..- ,,..., m. ftD. is aaneady pra · 1 I ol P-ua Fia ..... Md a MftlOI' woaar.e 
••di Jurf.cm. Is. Dr. F'mdlay hu published &nJCla rwtaan1 ID l'IU nc&111 mS ftn.ucl&I .,&Ju.uxm 
1ssue1 111 se'WCfti pablicanou. 1actudin1 17w A,ppt'OUOI JOfll"lltOJ. • 

G. Mlc:IYR ....... PlaD. IS profftlOI' 0( finuce. n:&l n&llt. &Dd iAsuruct II Cllifonua s.. 
Umvcnacy • Nanbndse. •hen lus cadf:nuc: resardl foc:usa oe modelill1 cm amp.1:1 of 11pec· 
laQOftl OD r&llWIU ....... Dr. Ptullips is Ulo praidHI o( Phillipa Raan:la Appbcaooas. lac •• 
mS IS a ICIWX IUOl:IMC Wlltl J"'£coe. Jnc. 
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~ empirical results of this anaJ­
ysis are aJso discussed. 

THEORETICAL 
FRA..\IEWORK AND 

HYPOTHESES 

In this anicle. a home near the 
landfill will be designated as a 
·W'get home.· and the term ·com­
parable home· will be used when 
referring lo a similar home in an 
otherwise similar neighborhood. If 
rhc landfill were noc a factor. the 
w-gel home and the comparable 
home would be expected to sell at 
similar prices. Appreciation over 
time for both the target and the. 
comparable homes would depend 
on a vane1y of factors: such as in· 
flalion. inleresl rates. and the State 
of rhe local economy. The appre· 
ciarion rates of the two should 
1herefore be similar. These as· 
sumed equaJ values and apprecia· 
tion rates are graphed in Figure 1. 

With the help of modem laws. 

restrictions. and management tech­
niques. i~ is cerUinly quite possi­
ble that a landfill would have no 
worse impact than that of the av­
erage neighbor. lf this as the case. 
the inuoduction and opcrauon of a 
landfill are •non-events.· the ex­
pected price and appre~iation be­
havior of wge~ and comparable 
homes remain the same. and Fig­
un: I continues to apply. 

If. on the other hand. the landfill 
is viewed as a worse than average 
neighbor. a price decline in a w­
gel bome relative to a comparable 

·home would be expected (see .1P 
in Figure 2). Following the de­
cline. however. the relative rates 
of price apprecia1ion could not be 
predic1ed withour additionaJ data. 
lbree alternatives are illustrated in 
Figure 2. 

Once the initial price dee line has 
occurred. a greater ra1e of appre • 
ciation on the target home wouJd 
generally be expected 10 allow for 
the con\·ergence of the rwo values 

nGtJRE I Price Appredadoa (~o LandnD lm,.ct) · 

Home Pncc 

-·Taptllolm 

-- Campaablc Hocm 
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Comparable Home 

·---- Tarict Home 

al the end of the (finite> life of the 
negative extemaJity: (see Figure 2. 
line I). In addition. if the impact 
~ere e~pected to be permanenr and 
1he initial decline were unbiased. 
there would be no reason to expect 
1he subsequent appreciation rate to 
differ from that of other homes (sec 
Figure 2. line 2>. Finally. if the 
initial price decline were too small 
<either as a result of an underesli· 
mation of the impact or a future 
wonening of the negaave exter· 
nality). funher declines would oc· 
cur. Measured over dme. lhese de· 
clines would tab the form of a 
lower rare of app-ecialion for bomm 
in the wpt ara (see Figun 2. line 
3). 

Th=fore. apprecialion l'OIG will 
ncx provide an wwnbiguous aa­
swer to this quesdaa. Price In~&. 
however. will provide die answer. 
The hypothesis IO be teswd is thal 
proximity to lbe landf"ill will bave 

no statistically significant impact 
on the expected prices of homes in 
rhe surrounding neighborhoods. In 
other words. the sale price pre· 
dieted for a home. using housing 
and neighborhood characteristics 
but not proximity to a landfill. will 
be equal to the sale price predicted 
using the same characteristics. and 
including proximity to a landfill. 

Madlematically Ibis can be ex­
pressed a: 

Ho:. ECP .IX.> = ECP .JX.,, L.J 
where 

E(P.I.·.) =expected price of home 
i a1 time t conditional 
Oil ••• 

x. = vector of housing and 
· · · · · · ... nei1bborhood charac-

teristics ai time 1 
P. = price of itb home ai 

time I 
L. = proximity to landfill 

2. Al cbe ead of iu fiaita life. cbe landfill will ccue 111 aila u a llDdftlL rt lblt ludft.IJ bu bm9 
~II mam1ed and rqu1md mere should b: no nsldlW ctrea. lhcnlcn. if il ta had • aepaw 
im,.a WI wUl be acaaliz&d and me ~ m 1be Clqa area stodd sell rm me 1iua fl'ICI 
U ~ID CAkof.,.... ~. 

Bfeieh/FindlAy fl'hiltitJ.S: lmp~ct of t.anofill on Pmp.:,rty VG!,Jes 
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r This landfill was 
designed and is 
man.aged to 
minimi:e its 
eff ecr on the 
.surrounding 
neighborhoods. 

ln other words. whether the land­
fill has any statistu:ally significant 
impact on the determination of 
market prices will be tested and. if 
so. whether that impact is positjve 
or negative \lrill be re"·eaJed. To test 
this hypothesis a regression-based 
approach will be used. 

DAT A SELECTION 

The landfill used in this study is 
located in the nonhem central por­
tion of the San Fernando Valley in 
Los Angeles. Its existence and cur­
rent utilization predares the decade 
employed in this study. This land­
fill was designed and is managed 
to minimize its effect on the SW'· 

rounding neighborhoods. The 
landfill is on the nonh slope of a 
hill. The south slope. which abuts 
the neighboring homes. is undc· 
\"eloped land owned by the county. 
Therefore. the actuaJ dumping area 
is not visible from the neighboring 
homes. The entrance to the landfill 
and all access roads are from the 
nonb of the sire and also are nae 
visible from the surrounding 
neighborhoods. In addition. liner 
is conuolled by on-site personnel. 
larse mesh fences sum>und actual 
dump sites. and frequent purols are 
disparched to gather any liner that 
might be carried off-site by SD'ODI 
winds •. 

The da&a used in dUs analysis 
consist of 1,621 sale uansactions 
dm occurred between January 1978 
and early 1988 in dlree neighbor­
hoods localed within six miles of 
lhe landfill. The three areas con­
sisted of the target ~· localed 
adjacent and just soulh and south­
east of the landfill, and two com­
parable neighborhoods. Tiie com­
parable neighborhoods were 
selected by carefully marching de­
tailed ethnic. family size. and fam­
ily income information from U.S. 
cerASus dara wilb that of the target 
area. In addition. the neighbor­
hoods were also matched on the 

108 

basis of the age and size of the ex· 
isting homes. Only those homes Ula! 
we~ of similar size ro those in the 
targer neighborhood (between 1. 700 
square f eer and 3 .000 square feet) 
were used. 

The first comparable neighbor­
hood is located adjacent and just 
south of the target area at a dis­
W¥:e of one to one and a half miles 
from the landfill. The second com­
parable neighborhood is locared 
along the border of the Nonhridge 
and Chatswonh sections of the San 
Fernando Valley and ranges from 
three to six miles southwest of the 
landfill. 

. For each sale. twelve variables 
were used 10 predict sales price (see 
Table 1 ). Eight of lhe twelve vari· 
ables refer specifically to charac-
1eristics of the house. These in· 
c:Jude the square footage of the 
house and the lot. the number of 
bedrooms and bathrooms. che ratio 
of the building size EO the lot size. 
whether the house included a 
swimming pool. me year the house 
~ built. and the year the ob­
served saJe aansacdon occurred. 
Usually. these variables are found 
to be statistically significant with 
tbe price inc:rasing u the size 
variables increase. In addition. cbe 
price decreases u tbe ratio of 
buildin1 siz.e to lot size increases 
(for there. is relatively less yard for 
tbe house), increases if I pool is 
praenc. and decreases as me house 
pows older. The price also in· . 
creases because mare recent nm­
acdoas reflect 1be general increase 
in bov.sing prices. 

The remaining four variables are 
included co measure neighborhood 
etree11. for eacb o( the two com­
pambJe aeighbarboads lime ~ rwo 
variables. The first variables 
(COMP J and COMP2) indicate 
~ ~ ii. at ID)' Jiven time. 
n different base price for each of 
lbe comparable mas reladve to lhe 
rargahomes.lbesedummyvari­
ables will have a value of one if 
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• """..... • • ..-WOla 0 .... _._-_.-_ ............ ~-------------
DepcndcilC V llW)le 

l'RJCE SaJc pc1ce 
HOUM·SJ'C!Clfic: v .,;.u,1a 

Y£4ASOLD Yar 1'f Ilk 
r£,AAM.T Yar Nil 

·aLDGLUA B&&iJdmc ana Ctquare (CCC) 
LOTSOZ Loe size csquan reeu 
BLDGLar BwJdin1 co lac size racio CBLDGAREAILOTS/ZE) 
BDRMS Number of bedrooms 
BATHS ~wnbcr of~ 
POOL b theft a pool? (1 • ya. 0 • eot 

Neipbc>c'nood Variables 

COMP/ Is propeny loca&cd in comparable: ec1pbot'buod I? Cl • yes. 0 • 
DOI 

COMPZ ls propeny localed in comparable: ne1&ftborbuod 2' ( I • yes. 0 • 
DO) 

COMPIYE.U lnwacm ram for propen:ieS ia companblc ne1&hborbood l. 
tCOMI' I x YEA/lSOLD > · 

COMP'ZYE.U lnccracuca ccnn for propcrucs in comparable oei&hborftood 2. 
fCOMP2 x YEMSOLD > 

die home is in Ibis comparable 
neighborhood and a value of zero 
if the home is noc. Homes in the 
wger area will have a value of zero 
for boch COMP I and COMP2. The 
sec:ond variables (COMP I YEAR 
and COMP2YEAR>. called inter­
action variables. measure ..-;hether 
homes in eac:h comparable area ap­
preciated in price a& a different rate 
than did dle homes in che wger 

area.' These variables are com· 
put.ed by multiplying die value of 
the COMP variables by rbe year of 

TABLE J IC"O m6oa Remits 
Dependar Vanable: PNC£ 
Number of Obtervllioas: 1.621 

sale. · 

RESULTS OF THE 
A."ALYSIS 

The resullS of lhe regression anal­
ysis are presented in Table 2. The 
table includes five house-specific 

Sipificanc:e 

CONn'ANT -1.269.36'.I 52.131.000 -l•.023 

22.162 
14.997 
23.419 
-6.376 

0.000 

0.000. 
0.000 
0.000 
0.000 
0.000 

Hou.sc-Specilk Vari&bla Slllmd: 
YEARSOLD ll.121.99 
WMU 2.012.'7 
iU>aUEA 67. 71 
BUJGLDT -59.931.eo 
POOL llMO.eo 

SM.595 
134.190 

2.116 
9.«JD.121 
l.1l9.U2 

Mei~ 
COMP/ 
CO/rlPll'EM 
CO/rl/1'2 
COltlP2YEAlt 
/t-tqUJJnd 

59.W.m · -·75.611'.G 
-62'.92 900.411 

45.0IO. 77 '9.932.CMt 
-331.14 712.7'5 

Adjusaid •·lqlllftld 
Seudlid al\1r of rq.....-
Mean of dcpcndmt vlliable 
St!nda!d devillioa of dependent variable 
F·swiaie 

10.167 

0.792 
-0.69' 

0.752 
-0.47' 

0.429 
0.411 
0.4S2 
0.6lS 

0.6'72008 
0.670113 

ll.493.30 
196.~.o 
.51.320.'5 

361.lll 

l. II 11 pcLa&OM m. • _, pwn mN .a hoam may tell far die sum pnc::e nieil maup l:hJY 
1n .,,.-Cll\Uf • ~ wa. 

filQict./finJiay/f-'ilillipo: lt11paet of LandfiR on Property Valut~J 
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and foar neighborhood vanables. 
The five s1gn1ficant house-specific 
van ables were year of sale. )·ear 
built. square footage of the house. 
the sn.e-co,.·erage ratio. and the e.x­
isrence of a pool. Three house-spe­
citic vanables ._...ere found to be in­
significant. AJJ three tnumber of 
bedrooms. number of bathrooms. 
and lot size) we~ highly comlaced 
with lhc s1z.e of the house and 
therefore added no new infonna­
uon to the equation. 

lbe estimated equation is able to 
explain about two-thuds (adjusted 
R:J. = .670) of the variarion in 
housing prices in these neighbor· 
hoods. Each of the five signiticanc 
house-specific vanables previously 
mentioned is statistically· signifi· 
cam <less than 0. 1 ~ chance> wich 
the c:oeffic:ients having the ex­
pected signs. However. each of che 
neighborhood variables is siaristi­
cally insignificant.• 

The staristicaJ analysis indicaces 
that the nun hypomesis f Ho> can­
not be rejected. In other words. 
prices of homes adjacent to the 
landflll and in the two comparable 
neighborhoods are all predicted by 
the same mathematical equacion, 

which is the equarion that docs not 
include the landfill variable. The~ 
is no statisticaJJy measurable 1m­
pac1. either positive or negauvc. 
caused ~y ihe landfill. 

CONCLUSION 

The impact of a well-designed and 
-managed landfill on surrounding 
property values has been examined 
in this article. The target area. lo­
.cated adjacenr lo the landfill. was 
compared to two other neighbor-

. hoods that were similar with re­
gard to demographics. socioeco­
nomic characteristics. and housing 
stoek. but were outside the area af­
fected by the landfill. 

·Using 1.628 transactions over a 
ten-year period. a regression anal· 
ysis was performed with boch 
house-specific and neighborhood 
variables. Five of the eight house­
spec:ific variables. but none of the 
.neighborhood variables. we~ sig-
nificant. These results suggest that 
a landfill. if well-designed and 
-managed. can be a good neighbor 
and have no siatistically measur­
able negative impacr on sunound· 
ing property values. 

; . AJ1 Clll ~ baW a 1-mrilHic kiaa dllD am. 11aia ir 1" M dllC if dllae ....,... WCIW 

iDdadld m * ciq~. me l!dj....S ll' (cudTkil:m ot __,.. +=-i•mm> wou1c1 -=m&Uy 
be ftldualrt. 

110 
The Appraisal Jouma!. April 1991 



r. -~ 

Facility Name: 

Facility Type: 

Site Location: 

COMMONWEALTH of VIRGINIA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

SOLID WASTE FACIUlY PERMIT 
PERMIT NUMBER 554 

King and Queen Sanitary Landfill 

Sanitary Landfill 

King and Queen County 

Latitude: 37° -29' -36" 

Longitude: 76° -46'-33" 

Location Description: The facility is located on Route 609, approximately 400 feet east of the 
intersection of Routes 609 and 614 in King and Queen County, Virginia The facility 
encompasses 325 acres, of which 22.7 acres encompass the limits of waste disposal. 

. ' .. - Background: The faC1Tlly serves as a sanitary landfill for the area defined in an August 1990 
~ · agreemer:it between King and Queen County and Browning-Ferris Industries (BFI), and any 

~-.·· 
! 

future modifications to this agreement Sofid waste will be def1Vered to the site by private 
automobiles and trucks, packer trucks, transfer trm1ers. and other commercial vehicles. The 
waste accepted will conform to those wastes rssted in Permit Attachment 1-2 (Operation). The 
landfill capacity is estimated to be 21.6 million cubic yards over a design Dfe of 26 years. 

Permit HighDghts: Th~ permit includes two permit modules. Module I includes general permit 
conditions and associated attachments related to design and construction, operation, and 
closure and post-closure. care. Module II includes conditions and an attachment related to 
groundwater monitoring of ~e 1acility. All permit attachments are prepared based on 
information submitted iA the permit application. 

THIS IS TO CERTIFY THAT: 

Browning-Ferris Industries of South Atlantic, Inc. 
2490 Charles City Road 
Richmond, Virginia 23231 

is hereby granted a permit to construct, operate, and maintain the facility as described in the 
attached Permit Modules I and II, and the Permit Attachments cited in these Modules. These · 
Permit Modules and Permit Attachments are as referenced hereinafter and are incorporated 
into and become a part of this permit. 

Page i 
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r:_ . The herein described facility is to be established, modified, constructed, installed, operated, 
used, maintained, and closed in accordance with the terms and conditions of this permit and 
the plans, specifications, and reports submitted and cited tn the permit. The facility shall 
comply with all regulations of the Virginia Waste Management Board. 

Failure to comply with the terms and conditions of this permit shall constitute grounds for the 
revocation or suspension of this permit and for the initiation of necessary enforcement actions. 

The permit is issued in accordance with the provisions of § 10.1-1408.1.A, Chapter 14, Tille 
10.1, Code of Virginia ( 1950) as amended. 

• ; • • l • t '. • • • • i - :. 

APPROVED: 

Richard N. Burton 
Director 

DATE: ' - j_ --13 -----------------=------

Page ii 
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( ·- ' PERMIT MODULES & PERMIT ATIACHMENTS1 

REFERENCE UST .• 

·": 

PERMIT MODULE I ·· GENERAL PERMIT CONDITIONS 

Permit Attachment 1.:12, Design and Construction.·~· 
Permit Attachment l-2Z, Operation. 7 ~ · 
Permit Attachment 1-32-, Closure and Post-Closure Care. ~ 

PERMIT MODULE II -- PHAS~ I GROUNDWATER MONITORING ·:·, 

Permit Attachment 11-1, Groundwater Monitoring Program. 

NOTES: 

1. Should information contained in any permit attachment, which are generally based on documents submiued 
by the pcnnittcc, conflict with any requirement or condition contained in the permit modules or the VR 672-
20-10; the regulatory/permit module requirement or conditioa shall prevail (unless an appropriate variance 
has been granted). The Depanment is not responsible for spelling. typographical, or syntax enors in 
attachments based on information submitted by the permittee. 

2. As permit attachments are typically extracts from submitted information, they may contain references to 
catculations and other supponing information which are omitted from the permit documcnL All information 
submitted in support of the application may be found in Dcpanment files. 

Page iii 
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PERMIT MODULE I 

GENERAL PERMIT CONDITIONS 

I.A. EFFECT OF PERMIT 

The permittee is allowed to dispose solid waste on-site in accordance with the conditions 
of this permit. Any disposal of solid waste not authorized by this permit is prohibited .. 
Compliance with the terms of this permit does not constitute a defense to any order 
issued or any action brought under Sections 10.1-1402( 18), 10.1-1402( 19), or 
10.1-1402(21) of the Virginia Waste Manag~ment Act (Chapter 14, Title 10.1, Code of 
Virginia (1950), as amended); or any other law or regulation for protection of public health 
or the environment The provisions of this permit are severable, and if any provision of 
this permit, or the application of any provision of this permit to any circumstances is held 
invalid, the application of such provision to other circumstances and the remainder of this 
permit shall not be affected thereby. For purposes of this permit. terms used herein shall 
have the same meaning as those in the Virginia Waste Management Act. and Part I and 
other pertinent parts of the Virginia SoHd Waste Management Regulations (VR 672-20-10), 
unless this permit specmcally provides otherwise; where terms are not defined in the 
regulations or the permit. the meaning associated with such terms shall be defined by the 
generaUy accepted scientific or industrial meaning of the term or a standard dictionary 
reference. •otrector- means the Director of the Department of Environmental Quality, or his 
designated or authorized representative. 

1.8. . DUTIES AND REQUIREMENTS 

The permittee shaD comply with all conditions of this permit and VA 672-20-1 O. The effect 
of this permit is detailed in §7.7, VA 672-20-10, and it shall be the duty of the permittee to 
insure the appficable requirements are met Additionally, the permittee is subjed to the 
recording and reporting requirements detailed in §7.9, VA 672-20-10. The faet1ity wiD be 
designed and constructed per the requirements of Permit Attachment 1-1, operated and 
maintained per Permit Attachment 1-2. closed and maintained in post-closure per Permit 
Attachment 1-3, and subject to a groundwater monitoring program per Permit Module II 
and Permit Attachment 11-1. In addition to these requirements, the following additional 
conditions are invoked per §7.1, VB 672-20-10, and shall be complied with: 

l.B.1. Noncompfiance may be authorized by a schedule of compliance(§§ 7.7.C and· 
7.7.G, VR 672-20-10). Any other permit noncompliance constitutes a violation of 
Virginia Waste Management Act and is grounds for enforcement action, or for 
permit revocation, revocation and reissuance, or modification(§§ 7.12 and 7.14, 
VR 672-20-10). 

l.B.2. The permittee shall comply with the provisions of§ 5.4. VA 672-20-10. When the 
results of gas monitoring indicate concentrations of methane in excess of the 
compliance levels required by § 5.4.A. 1, VA 672-20·: 0. the permittee shall: 

P.-gc 1-1 
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l.B.2.a. 

l.B.2.b. 

Notify the Dt.!partment in writing within five working days of learning 
that comr. ! :.:1ce 1-:wels have been exceeded. and indicate what has 
been dons or is planned to be done to resolve the problem. 

-
Within 60 days of detection, develop a remediation plan for the 
methane gas releases and submit it to the Director for approval. 
The plan shall describe the nature and extent of the problem and 
the proposed remedy. 

1.8.3. The permittee shall comply. at a minimum. with the closure and post-closure care 
requirements of§ 5.1.E and§ 5.1.F. VA 672-20-10, respectively. 

1.8.4. In an enforcement action, it shall not be a defense for the permittee that it would 
have been necessary to halt or reduce the permitted activity in ·order to maintain 
compliance with the conditions of this permit. 

1.8.5. In the event of noncompliance with this permit. the permittee shall take all 
reasonable steps to minimize releases of solid wastes or waste constituents to the 
environment and shall carry out measures to prevent significant adverse impacts 
on human health or the environment 

l.B.6. The permittee shall at all times properly operate and maintain all units (and related 
appurtenances) which are installed or used by the permittee to achieve compfiance 
with the operations manual and the conditiOns of this permit. · Proper operation 
and maintenance includes effective performance, adequate funding, adequate 
operator staffmg, and training, and adequate laboratory and process controls, 
including appropriate quaHty assurance/quafrty control procedures. This provision 
requires the operation of back-up or auxifiary equipment only when necessary to 
achieve compliance with the conditions of this permit. 

1.8.7. The permittee shall furnish to the Director, within a reasonable time, any relevant 
information which the Director may request to determine compliance with this 
permit. regulations or the Act The permittee shall also furnish to the Director, upon 
request. copies of records required to be kept by this permit by the date specified 
in the request 

l.B.B. The permittee shall allow the Director, or an authorized representative, upon the 
presentation of appropriate credentials, to: 

1.8.8.a. 

1.8.8.b. 

l.B.8.c. 

Enter at reasonable times upon the permitted facility where a 
regulated unit or activity is located or conducted, or where records 
must. be kept under the conditions of this permit; 

Have access to and copy, at reasonable times, any records that 
must be kept under the conditions of this permit; 

Inspect at reasonabie time.s any unit. equipment (including 
monitoring and corJrC'! P.Guipment), pr;:)ctices, or operations 
regulated or required under this permit; ~nrS 
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( 1.8.8.d. Sample or monitor, at reasonable times, for the purposes of 
assuring permit compliance or as otherwise authorized by Virginia 
Waste Management Act, any substances or parameters at any 
location within his control. 

I. B. 9. Samples and measurements taken for the purpose of monitoring shall be 
representative of the monitored activity. The method used to obtain a 
representative sample to be analyzed must be the appropriate method from the 
latest edition of Test Methods for Evaluating Solid Waste: Physical/Chemical 
Methods. EPA Publication SW~846. 

I. B.1 O. This permit is not transferable to any person, unless approved by the Director. The 
Director may require modification or revocation and reissuance of the permit 
pursuant to§ 7.7.F, VA 672-20-10. Before transferring ownership or operation of 
the facility during its operational IHe, the permittee shall notify the new owner or 
operator in writing of the requirements of Parts V and VII, of the Virginia Sofid 
Waste Management Regulations, the Financial Assurance Regulations 
(VR 672-20-1) and this permit. 

I. B. 11. The permittee shall comply with the requirements of this permit and all applicable 
federal, state and local regulations. 

l.C. DOCUMENTS TO BE MAINTAINED AT THE FACILITY 

Tl_le permitlee s~all maintain the following documents at the facality, or readily accessible 
to Department representatives, until post-closure is complete and certified by a 
professional engineer, and shall maintain ·amendments, revisions, and modification to 
these documents: 

I. C.1. Design Plans. 

l.C.2. Operations Manual 

I. C.3. Closure and Post-Closure Plan. 

l.C.4. Groundwater Monitoring Plan. 

l.C.5. All other documents/records required: 

l.C.5.a. 

l.C.5.b. 

1.C.5.c. 

Monitoring records from leachate. gas, and groundwater 
monitoring. 

Inspection records as required from construction/installation, 
operational, closure, post-closure inspection requirements. 

Personnel training records. 

Pag!: J.) 

116 



( 

:/ 
I 

l.C.5.d. Daily operational records (i.e .• solid waste received and processed, 
fill area records, records of special wastes accepted, .a logbook 
which is a daily narrative account of the activities at the landfilQ. 

l.D. DOCUMENTS TO BE SUBMITTED 

In addition to the documents/records/reports to be submitted per the requirements of this 
permit or VA 672-20-10, the permittee shall also submit the following documents to the 
Director according to indicated schedules: 

l.D.1. Upon permit issuance and before any site development work begins, the permittee 
shall submit: 

l.D.1.a. 

l.D.tb. 

1.0.1.c. 

A copy of the fully executed deed of lease which demonstrates that 
the permittee has legal control over the site for the period of the 
permit life, in accordance with§ 7.3.0, VA 672-20-10. 

Documentation of having secured liability coverage for sudden and 
accldental occurrences in the amount of at least $100,000. 

Docum~ntation of having secured fiability coverage for non-sudden 
accidental occurrences for an annual aggregate sum of at least 
$250,000 exclusive of legal defence costs. 

1.0~2. At least 60 days prior to receiving waste, the permittee shall submit financial 
assurance documentation to provide financial responsibiflty for closure and post 
closure care to cover at least the amounts specified in Permit Attachment 1-3 
(Closure/Post Closure Care) per§ 7.2.D, VA 672-20-10 an~ Part Ill, VR 672-20-1. 

1.0.3. Prior to receiving waste, and prior to expansion into each new phase, the 
permittee shall notify the department. in writing, that construction has beea 
completed; and submit to the department a letter from a professional engineer 
licensed to practice in the Commonwealth certifying that the faetlities have been 
completed in accordance with the approved· plans and specifications and is ready 
to begin operation and submit an required certification documents per §7.7.A. VA 
672-20-1 o, and: 

1.0.3.a. Report and supporting documents resulting from quality 
controVquality assurance activities performed during construction 
and installation of the liner/drainage systems, including the 
installation contractor's written acceptance of the surfaces to be 
lined, synthetic liner manufacturer and · installer warranties, 
laboratory test results of the permeability of the drainage media 
overlying the finer, and representative copies {sufficient to 
demonstrate responsible control) of the accumulated inspection 
schedules resulting from the professional engineer's oversight of 
the construction. 

Page 1-t 
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1.0.3.b. Authorizations from the State Water Control Board or the permitted 
facility to discharge leachate and waste-water to an approved 
sewerage system and treatment works. 

1.0.4. The as-built plans and geologic boring logs of all new groundwater monitoring 
wells shall be submitted as these wells are installed. Information to be included 
on the as-built plans shall include, but is not limited to., the total depth of the well, 
the surveyed elevations of the top of casing and ground surface (or apron), and 
the length and location of the screened interval and annular space seal. All 
dimensions are to be shown on well construction schematics. 

I.E. COMPLIANCE SCHEDULE 

The permittee shall report to the Director in writing compliance or non-compliance with, 
or any progress reports on, interim and final requirements contained in the following 
compliance schedule no later than 14 days following the schedule date: 

l.E.1. Within 60 days of permit issuance, the permittee shan submit to the Director for 
review and approval the necessary documentation and demonstrations required 
by § 5.1.A. VA 672-20-1 O which demonstrate compr.ance with those siting 
requirements. 

l.E.2. If the faciflty is placed in operation (Le., receives waste) prior to October 9, 1993, 
the permittee shaU conduct groundwater monitoring at the facifrty in accordance 
with the interim (Phase I) monitoring program described in § 5.1.D.5.b, VR 672-20-
1 O, the compliance schedale outlined in § 5.1.D.5.a, VR 672-20-1 o. and Permit 
Module II. 

If the faciflty is to be placed in operation after October 9, 1993 (or if the permittee 
desires to comply with the final detection monitoring program in advance of the 
compfiance schedule deadllnes of § 5.1.0.5.a, VR 672-20-1 O) the permittee shall 
submit to the Director. no later than August 9, 1993, a revised groundwater 
monitoring plan which complies with the sampling and analysis requirements of § 
5.1.0.4, VR 672-2Q.10, and the flllal detection monitoring requirements of § 
5.1. 0.5.c, VR 672-20-1 O, for review and approval. The permittee must receive an 
approval of the revised groundwater monitoring plan, if required, prior to placing 
the facility in operation. 

l.E.3. Prior to construction, the permittee shall submit to the Department of 
Environmental Quality, Waste Division, dpcumentation which demonstrates 
compliance with applicable stormwater regulations concerning construction 
activities. 

l.E.4. At least 60 days prior to receiving waste, the permittee shall submit to the 
Department of Environmental Quality, Water ·Division, a surface water VPDES 
permit application. The permittee shall also submit to the Waste Division, for 
review and approval, a surface water monitoring sampling and analysis plan which 
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l.E.5. 

specifies monitoring locations. parameters, and 1requencies. The plan shall be 
implemented upon approval. 

Prior to receiving waste. the permittee shall upgrade that section of Route 609 that 
leads to the entrance of the landfill {or re-locate and upgrade Route 609) as 
necessary to comply with § 5.1. B.2 of VR 672-20-10. The upgrade project may 
involve staged construction or a measure with a short term design life until the 
more permanent upgrade measures are completed. provided the short-term 
measure complies with§ 5.1.B.2 of VR 672-20-10 for the duration of its design life. 

l.F. REPORTS. NOTIFICATIONS. AND SUBMISSIONS TO THE DIRECTOR 

All reports, notifications, or other submissions which are required by this permit to be sent 
or given to the Director should be sent to: 

Director 
Virginia Department of Environmental Quality 
101 N. 14th Street. 11th Floor Monroe Building 
Richmond, VA 23219 

Page J.(, 
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Tape Transcript - Rise Page 1of1 

We're looking at the northeast boundary of the site. [inaudible] behind standing 

water is the site itself. 

We're still standing on the northeast boundary, facing north as we speak. Now a very 

steep incline to the water. There's a person right there ready to tum on a picture now, 

looking out over the water. To her right is Beaverdam, and as I stated before, this is your 

proposal landfill site directly behind us. 

This is one of the existing sand pits on proposed site filled with rain water. Depth 

is probably 2 1/2' to 3' water. 

This is a [inaudible] existing sand pit on the property. 

This water is probably better than 3' deep. 

This is another area of standing water that should be considered wetlands for the site. 

Water stands just about year-round. 

This site is directly on ... on a dump site itself. This pool of water also supports 

small fish. I've actually seen several minnows swimming in it. 

This is another shot of the north boundary; we're facing west with reference to the 

land incline. This is the dump site itself .. 

We're standing on the north boundary, western end of the property. We're looking 

at the wetland area. This section of the wetlands that we're looking at now extends several 

thousand feet up into the dump site, feeding this ... this swamp that runs directly to the 

drag. 
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COURT OF APPEALS OF VIRGINIA 

Present: Judqes Elder, Bray and Fitzpatrick 
Arqued at Richmond, Virqinia 

RESIDENTS INVOLVED IN SAVING THE 
ENVIRONMENT, INC., ET AL. 

v. Record No. 1407-95-2 

COMMONWEALTH OF VIRGINIA/ 
DEPARTMENT OF ENVIRONMENTAL 
QUALITY AND PETER W. SCHMIDT, 
DIRECTOR 

OPINION BY 
JUDGE JOHANNA L. FITZPATRICK 

JUNE 18, 1996 

FROM THE CIRCUIT COURT OF THE CITY OF RICHMOND 
Melvin R. Huqhes, Jr., Judge 

Clarence M. Dunnaville, Jr. (Henry L. Marsh, 
III; Harold M. Marsh; David s. Bailey; Hill, 
Tucker & Marsh, on briefs), for appellants. 

Deborah Love Feild, Assistant Attorney 
General (James s. Gilmore, I~I, Attorney 
General, on brief), for appellees. 

Timothy G. Hayes (Clayton L. Walton; 
Williams, Mullins, Christ~an & Dobbins, on 
brief), for intervener Browninq-Ferris 
Industries of South Atlantic, Inc. 

Residents Involved in Saving the Environment, Inc. 

(Residents) 1 appeal the circuit court's decision affirming the 

Department of Environmental Quality's (the Department) issuance 

of a sanitary landfill permit to Browning-Ferris Industries of 

South Atlantic, Inc. (BFI) • Residents argue that the Director of 

the Department (Director) violated Code § 10.1-1408.l(D) by 

1Residents Involved in saving the Enviro~ment, Inc. is an 
organization Of pe~sons residing and/or owninq property near the 
proposed landfill site in King and Queen county, Virginia. Other 
appellants include several named individuals, a church, and a 
farminq corporation. ·· 
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issuing the permit without makinq the required, specific 

determination that the proposed facility posed "no substantial 

present or potential danqer to human health or the environment." 

The Department asserts that: (1) by issuing the permit, the 

Director implicitly made the required determination under Code 

S 10.1-1408.l(D), and (2) because Residents failed to name BFI as 

a party in the notice of appeal or to serve it with the petition 

for appeal, the appeal should have been dismissed. BFI, as an 

intervener, argues that the court erred in denyinq its motion to 

chanqe venue. We affirm the circuit court's decision as to the 

Department's motion to dismiss and BFI's motion to change venue. 

However, we reverse the circuit court's decision tc· affirm the 

permit's issuance because the record fails to show that the 

Director :made the required determination under Code! 

5 10.1-1408.l(D). 

BACKGROUBD 

On September 18, 1990, BFI filed a notice of intent with the 

Department to initiate the application process for a permit to 

build a landfill in Kinq and Queen county. 2 BFI al.so filed a 

locar certification that· ~\:lie proposed location· and operation of 

the landfill complied with local ordinances, as rec[Uired by Code 

S 10.1-1408.l(B) (l).3 on February 4, 1991, BFI sul:nnitted Part A 

2The record in this case consists of a written statement of 
facts pursuant to Rule SA:S(c). 

3code S 10.·1-1408.l(B) (1) requires that a peri11it application 
contain "{c]ertification from the qoverninq body o:f the county, 
c;ity or town in which the facility is to be located that the 

2 
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of its permit application, which contained information concerninq 

whether the proposed site was suitable for the proposed use and 

addressinq the sitinq criteria required by the Virqinia Solid 

Waste Manaqement Regulations (SWMR). The Department's staff 

reviewed Part A and approved it on July 29, 1991. on March 20, 

1992, BFI submitted Part B of its application, addressinq 

facility desiqn, construction, and operation. The Department's 

technical staff reviewed Part B, made numerous revisions to the 

original proposal, and determined that the application complied 

with the SWMR. 

The Department subsequently prepared a draft permit and held 

a public hearinq on March 24, 1993, with the public comment 

period extended to April s, 1993·. The Department's staff 

received comments on the draft permit, made chanqes based on 

these comments before recommendinq that the Director approve the 

permit, and responded in writinq to. many of the issues raised 

during the public comment period. on June 2, 1993, the Director 

issued the permit to BFI. Prior to issuing the permit, the 

Director made no ·explicit findinq or determination that the 

proposed facility posed "no substantial present or potential 

danger to human health or the environm~nt, 11 as required by Code 

S 10.1-1408.l(D). 

On July 30, 1993, Residents appealed the permit's issuance 

to the Circuit Court for the City of Richmond, arquinq that the 

location and oper~tion of the facility are consistent with all 
applicable ordinances." 

3 
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Director "fa~led to investigate whether the constru.ction and/or 

operation of the landfill will create an adverse inpact or a 

present or potential hazard to human health. 11 Resi.dents also 

argued that the Director was required to make the specific. 

determination that the landfill posed no "suhstanti.al present or 

potential danger to human health or- the environment;." In their 

appeal, Residents named only the Department and thE! Director as 

parties· BFI: later intervened in the appeal and mctved to 

transfer the case to King and Queen county, the prElf erred venue 

under Cade S 8.0l-261(1). The circuit court deniecl the motion. 

After hearing oral argument on October 20, 1994, ttLe circuit 

court issued a letter opinion on May 4, 1995, find:Lnq that: (1) 

Cade S 10.1-1408.l(D) did not iiupose an independen't; duty of 

investigation on the Director, and (2) the DirectoJ~'s action in 

issuing the permit complied "with the applicable ruqulations or 

law governing the concerns the app-llant[s] raise[]." 

llECESSARY PART:tES l:B ADKJ:HJ:STRA~:cvE APPlmLS 

The Department argues that the circuit court i;hould have 

dismissed Residents' appeal because they failed to name BFI as a 

party in the notice ·af appear·and"failed· to···serve· lBFI··with the 

petition for appeal. 

In its letter opinion of November 5, 1993, the circuit court 

refused to dismiss Residents.' appeal and determined that "BFI 

[did] not fit the definition of 'party' as used in Rules 2A:2 and 

2A: 4." 

4 
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Appeals pursuant to the Virqinia Administrative Process Act 

(VAPA), Code SS 9-6.14:1 to 9-6.14:25, are governed by Part 2A of 

the Rules of the Supreme Court of Virqinia. Rule 2A:l(c). Rule 

2A:l(b) provides, in pertinent part, as fallows: 

'rhe term "party" means any person affected by 
and claiming the unlawfulness of a regµlation 
or a party agqrieved who asserts a case 
decision is unlawful and any other affected 
person or agqrieved person who appeared in 
person or by counsel at a hearing, as defined 
in S 9-6.14:4 E, with respect ta the 
regulation or case decision as well as the 
agency itself. 

(Emphasis added)·. A "rule" or "regulation" under the VAPA is 

"any statement of qeneral application, havinq the farce of law, 

affecting the rights or conduct of any person, promulgated by an 

agency in accordance with the ~utharity conferred an it by 

applicable basic laws." Code§ 9-6.14:4(F)~ In contrast, the 

VAPA defines the term "case" or "case decision" as follows: 

any agency proceeding or determination that, 
under the laws or requlations at the time, a 
named party as a matter of past or present 
fact, or of threatened or contemplated 
private action, either is, is not, or may or 
may not be (i) in violation of such law or 
regulation or (ii) in compliance with any 
existing requirement for obtaining or 
retaininq a license or other right or 
benefit. 

Code§ 9-6.14:4(D). The Reviser's Notes to Code§ 9-6.14:4 

indicate that the primary distinction between requlations and 

case decisions is that requlations are "legislative" or "quasi­

leqislative" in nature and that case decisions serve a "judicial" 

or "quasi-judicial" function. Code § 9-6.14:4, Reviser's Notes 

D. See also Kenley v. Newport News General & Non-Sectarian Hosp. 
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Ass'n. Inc., 227 Va. 39, 44, 314 S.E.2d 52, 55 (19U4) ("[T]he 

'heart' of a case decision 'is a fact determination respectinq 

compliance with law.'" (quotinq code § 9-6.14:4, RElviser's No~es 

D)). Under the VAPA, the term "hearinq11 refers to the fallowinq: 

aqency processes other than those 
informational or factual inquiries of an 
informal nature provided in 9-6.14:7.1 and 
9-6.14:11 of this chapter and includes only 
(i) opportunity far private parties ta submit 
factual proaf s in formal proceedinqs as 
provided in 9-6.14:8 of this chapter in 
connection with the makinq of requlation!; or 
(ii) a similar riqht of private parties c>r 
requirement of public aqencies as pravidnd in 
9-6.14:12 hereof in connection with case 
decisions. 

Code S 9-6.14:4(E). 

Any party appealinq an aqe~cy case decision must file its 

notice for appeal within thirty days of the final <>rder in the 

case decision. Rule 2A:2 provides, in pertinent part, as 

follows: 

The notice of appeal shall identify the .. • • 
case decision appealed from, shall state the 
names and addresses of the appellant and of 
all other parties and their counsel, if a.ny, 
shall specify the circuit court to which the 
appeal is taken, and shall conclude with a 
certificate that a copy of the notice of 
appeal has been mailed ta each of the · 
parties. • • • The omission of a party whose 
name and address cannot, after due diliq1ance, 
be ascertained shall not be cause far 
dismissal of the appeal. 

Within thirty days after filinq the notice of appeal, the 

appellant must file his petition for appeal with tltle clerk of the 

circuit court. Rule 2A:4(a). "Such filing shall include all 

steps provided in.Rules 2:2 and 2:3 to cause a copy of the 

6 
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petition to be served (as in the case of a bill of complaint in 

equity) on the agency secretary and on every other party." 1'ls. 

We agree with the circuit court and hold that BFI is not a 

"party" as defined in Rule 2A:l(b) and as used in Part 2A of the 

Rules of the Supreme Court of Virginia. BFI is not "a person 

affected by and claiminq the unlawfulness of a regulation" 

because: (1) an agency case decision, not an agency regulation, 

is at issue in this case; and (2) BFI does not assert that the 

Director's issuance of the permit was unlawful. As the company 

that benefitted from the agency's granting of the landfill 

permit, BFI is also not 11 a party aggrieved who asserts a case 

decision is unlawful." Additionally, BFI is not "any other 

affected person or agqrieved person who appeared in person or by 

counsel at a hearing" because it is undisputed that no "hearing" 

as defined in Code S 9-6.14:4(E) was held concerninq BFI's permit 

request. 

Additionally, the Department argues that BFI was a 

"necessary party, 11 relying on Asch v. Friends of the Community of 

the Mt. Vernon Yacht Club, 251 Va. 89, 4.65 S.E.2d 817 (1996). In 

Asch, the Supreme Court of Virginia defined "necessary party": 

"Where an individual is in the actual 
enjoyment of the subject matter, or has an 
interest in it, either in possession or 
expectancy, which is likely either to be 
defeated or diminished by the plaintiff's 
claim, in such case he has an immediate 
interest in resisting the demand, and all 
persons who have such immediate interests are 
necessary parties to the suit." 
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Id... at 90-91, 465 S.E.2d at 818 (quoting Raney v. Four Thirtv 

Seven Land Co., 233 Va. 513, 519-20, 357 S.E.2d 733, 736 (1987)). 

However, the instant case is distinguishable from asch and other 

cases applying the "necessary party" analysis becau.se the Rules 

governinq an administrative appeal under the VAPA a.re specific to 

the nature of the Act. In appeals under the VAPA, the only 

parties required to be a part of the case are those: listed in 

Rule 2A:1(b). Thus, because BFI was not a "party" as defined in 

Rule 2A:l(b) and BFI was allowed to intervene in the case to 

protect its interests, the circuit court did not e%T in refusinq 

to dismiss the appeal. 

T%HELY OBJE~XOH ~O VENUE 

Additionally, BFI asserts that the circuit cotLrt erred in 

finding that an intervener has no right to object t;o venue. 

In a letter opinion dated January 31, 1994, the trial court 

denied BFl:' s motion to chanqe venue and stated as j:ollows: 

There has been a question in the court's 
mind whether an intervenor can object to 
venue. The court decides that in this case 
the intervenor cannot •••• Rule 2:15 ••• 
state(s] that as to the petitioner the rules 
applicable to bills and subpoenas apply cmd 
as to the parties the rules applicable tc;, 
defendants apply. This puts BFI in the 
position of plaintiff and the parties as 
defendants who would file responsive 
pleadings. 

Since the oriqinal defendant, DEQ, 
failed to object to venue that motion is lost 
to the case because there is no other pa:cty 
defendant, including BFl: as intervenor, 
present in the case to object to venue u:nder 
the terms of (Code] § 8.01-264. 

Code S 8.0l-264(A) provides, in pertinent part, as follows: 
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Venue laid in forums other than those 
desiqnated by this chapter shall be subject 
to objection, but no action shall be 
dismissed solely on the basis of venue if 
there be a forum in the commonwealth where 
venue is proper. Xn actions where venue is 
subject to objection, the action may 
nevertheless be tried where it is commenced, 
and the venue irregularity shall be deemed to 
baye been waived unless the defendant obiects 
to venue by motion filed. as to actions in 
circuit courts, within twenty-one days after 
service of process commencing the action, or 
within the period of any extension of time 
for filing responsive pleadings fixed by 
order of the court. 

(Emphasis added). In appeals under the VAPA, "[u]nless the 

parties otherwise agree, • • • the venue for agency or court 

proceedings shall be as specified in subdivision l of 

§ 8.01-261."4 Code § 9-6.14:5 •. 

Rule 2:15 governs intervention of new parties and provides 

as follows: 

4Code S 8.01-261(1) designates the preferred venue for appeals 
of state administrative decisions: 

l. In actions for review of, appeal 
from, or enforcement of state administrative 
regulations, decisions, or other orders: 

a. If the moving or aggrieved party is 
other than the Commonwealth or an agency 
thereof, then [venue lies in] .the county or 
city wherein such party: 

(l) Resides; 
(2) Regularly or systematically conducts 
affairs or business activity; or 
(3) Wherein such party's property 
affected by the administrative action is 
located. 

Residents concede that the preferred venue for the appeal was in 
the Circuit Court· pf King and Queen county. 
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A new party may by petition filed by 
leave of court assert any claim or defense 
germane to the subject matter of the suit. 

All provisions of these Rules applicab~e 
to bills and subpoenas, except those 
provisions requirinq payment of writ tax and 
clerk's fees, shall apply to such petitions; 
and all provisions of these Rules applicable 
to defendants shall apply to the parties en 
whom such petitions are served. 

"Generally speaking, an intervenor is held to take the case as he 

finds it • . . . " Newcort News Shipbuilding & Dry D1ock Co. v. 

Peninsula Shipbuilders' Ass'n, 646 F.2d 117, 122 (4th Cir. 1981). 

We hold that the circuit court did not err in d.enying BFI's 

motion to change venue because no defendant filed a timely 

objection to venue. The oriqinal defendant, the Dei:•artment, 

failed to object to venue within· twenty-one days of Residents 

commencing the appeal as required by Code § 8.01-264: and thus 

waived any venue objection. BFI intervened in the c:ase after the 

twenty-one-day period for objecting .to venue had paE;sed. Thus, 

no timely objection to venue was filed. To hold otherwise would 

allow an intervener to object to venue at a late st2Lqe of the 

proceedings, thus interruptinq the flow of the triaJL. 5 Because 

no timely objection·to venue was filed, the circuit court 

properly denied BFI's motion to chanqe v~nue. 

DETERMI:NAT:tOH REQUI:REMEN'r OBDER CODE S 10 .1-1,l08 .1 (D) 

Residents argue that the Director violated Cod•! 

5we do not reach the question of whether an intervener would 
be allowed to object to venue within the twenty-one·-day period. 
Resolution of that. issue is unnecessary to this app1aal because no 
~imely objection was made. 
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S 10.1-1408.l(D) when he issued the landfill permit to BFI 

without determininq that the facility posed "no substantial 

present or potential danqer to human health or the 

environment."6 The Director and the Department assert that the 

issuance of the permit represented the Director's implicit 

determination that the landfill posed "no substantial . . . 
danqer to human health or the environment." 

In 1992, the General Assembly consolidated several state 

agencies, includinq the Department of waste Management, and 

created the Department of Environmental Quality. Code 

6Residents' additional ar.qument that the Director was required 
to consider the character of the land affected is without merit. 
Code S 10.1-1408.l(I) provides as follows: 

Ho person shall allow waste to be 
disposed of on his property without a permit. 
Any person who removes trees, brush, or other 
vegetation from land use~ for agricultural or 
f orestai purposes shall not be required to 
obtain a permit if such material is deposited 
or placed on the same or other property of the 
same landowner from which such materials were 
cleared. The Board shall by regulation 
provide for other reasonable exemptions from 
permitting requirements for the disposal of 
trees, brush and other vegetation when such 
materials are removed for aqricultural or 
forestal purposes. 

When promulgating any regulation pursuant 
to this section, the Board shall consider the 
character of the land affected, the density of 
population, the volume of waste to be 
disposed, as well as other relevant factors .• 

(Emphasis added). Thus, the statute plainly states that the 
Director is required to consider the character of the land only 
when promulgating.regulations providing for other exemptions 
concerninq the disposal of vegetation. 
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S 10.1-1183. The statutorily mandated policy of the Department 

is "to protect the environment of Virqinia in orde1:- to promote 

the health and well-beinq of the commonwealth's ci1:izens." ld.r.. 

The purposes of the Department include "coordinat[inq] permit 

review and issuance procedures to protect all aspec:ts of 

Virqinia's environment," Code§ 10.1-1183(2), and "promot(inq] 

environmental quality throuqh public hearinqs and taxpeditious and 

comprehensive permittinq, inspection, monitorinq, «lnd enforcement 

proqrams." Code§ 10.1-1183(10). 

Under the Virqinia Waste Manaqement Act (the Act), the 

Department is responsible for insurinq that "[n]o J?erson ••• 

operate[&] any sanitary landfill or other facility far the 

disposal, treatment or storaqe·af nonhazardous sol.id waste 

without a permit from the Director." Code S l0.1-1408.l(A). 

No permit far a new solid waste 
manaqement facility shall be issued until-the 
Director [of the Department] has determined, 
after investiqatian and evaluation of 
comments by the local government, that the 
proposed facility poses no substantial 
present or potential danger to human health 
or the environment. The Department shall 
hold a public hearinq within the said county, 
city or town prior ta the issuance of any 
such permit for the manaqement of 
nonhazardous solid waste. 

Code S 10.1-1408.l(D) (emphasis added)~ See also Concerned 

Taxpayers of Brunswick County v. county of Brunswick, 249 Va. 

320, 328, 455 S.E.2d 712, 716 (1995) (holdinq that: determininq 

compliance with the Act's provisions is the function of the 

Director, "who .issues the permit required for the operation of a 

sanitary landfill" or other like facility, after dEltermininq that 
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the proposed facility poses no substantial danqer to human health 

or the environment"). Any permit issued by the Director "shall 

contain such conditions or requirements as are necessary to 

comply with the requirements of this Code and the requlations of 

the [Virqinia Waste Managemen~] Board and to prevent a 

substantial present or potential hazard to human health and the 

environment." Code§ 10.1-1408.1(E). 

The Act provides that "[a)ny person aqqrieved by a final 

decision of the Board or Director under this chapter shall be 

entitled to judicial review thereof in accordance with the 

Administrative Procedure Act." code § 10.1-1457. In an appeal 

under the VAPA, "[t]he burden is upon the party complaining of 

the aqency action to demonstrate· an error of law subject to 

review." Johnston-Willis. Ltd. v. Kenley, 6 Va. App. 231, 241, 

369 S.E.2d 1, 6 (1988) (citing Code§ 9-6.14:17). Code S 9-

6.14:17 lists the issues of law suQject to review: 

(i) accordance with constitutional right, 
power, privilege, or immunity, (ii) 
compliance with statutory authority, 
jurisdiction limitations, or right as 
provided in the basic laws as to subject 
matter, the stated objectives for which 
reCJUlations may be made, and the factual 
showing respecting violations or entitlement 
in connection with case deci~ions, (iii) 
observance of required procedure where any 
failure therein is not mere harmless error, 
and (iv) the substantiality of the evidential 
support for findings of fact. 

"[W]here the leqal issues require a determination by the 

reviewing court whether an agency has, for example, accorded 

constitutional rights, failed to comply with statutory authority, 
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or failed to observe required procedures, less defeJ::-enc~ is 

required and the reviewing courts should not abdica~t:e their 

judicial function and merely rubber-stamp an agency 

determination." Johnston-Willis, 6 Va. App. at· 243, 369 S.E.2d 

at 7-8 (emphasis added). "Agency action, even when 'supported by 

substantial evidence,' must be set aside if judicial review 

reveals a failure'· •• to comply with statutory authority."' 

Enyiromnental Defense Fµnd. Inc. v. Virginia State Water Control 

B!L,., 15 Va. App. 271, 278, 422 S.E.2d 608, 612 (1992). 

"[A] legal issue involving statutory interpretation ••• is 

within the specialized competence of the courts rather than the 

administrative aqency." Johnston-Willis, 6 Va. App1 • at 247, 369 

S.E.2d at 10. "A primary rule of statutory constrlJ~ction is that 

courts must look first to the language of the statl.iLte. If a 

statute is clear and unambiguous, a court will give~ the statute 

its plain meaninq." Loudoun count¥ Dep't of Social Servs. v. 

Etzold, 245 Va. 80, 85, 425 s. E. 2d 800, 802 ( 1993) .. 

We hold that the Director failed to comply wi1:h Code 

S 10.1-1408.l(D) in.issuing the permit to BFJ:. Cocie 

S 10.1-1408.l(D) clearly specifies that no permit jEor solid waste 

management shall be issued until the Director has 1nade a 

determination or finding' that the proposed facili1:y poses "no 

substantial present or potential danqer to human h 1eal th or the 

environment." The record shows that the Director and the 

7 "Determination" is defined as "[t]he decisio:n of a court or 
administrative agency" and is synonymous with "findinq." Black's 

_ Law Dictionarv 450 (6th ed. 1990). 
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Department's staff reviewed the permit application, drafted a 

permit, held a public hearinq concerninq the draft permit, 

received public comments on the draft permit, made changes to the 

draft permit, and responded in writing to the public's concerns. 

However, before issuing the permit neither the Director nor the 

Department's staff made the finding that the facility posed "no 

substantial ••• danger to human health or the environment," not 

even in the permit itself. The Director and the Department 

concede that no such determination in writing appears in the 

record, but assert that the Director implicitly made that 

determination by issuing the permit. 

Because the Department's main policy is "to protect the 

environment of Virginia in order to promote the health and well­

beinq of the Commonwealth's citizens," Code S 10.1-1183, we hold 

that the issuance of the permit alone was insufficient to satisfy 

the statutory mandate of Code S 10 .• 1-1408.l(D), and that an 

explicit determination of "no substantial present or potential 

danger to human health or the environment" was required. Thus, 

the case is remanded to the trial court with instructions to 

remand the matter to the Director to consider the record already 

presented and make the required determination. 

Accordingly, the circuit court's rulings on the Department's 

dismissal motion and BF~'s change of venue motion are affirmed. 

We reverse the court's affirmance of the permit issuance, and 
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remand to the trial court for remand to the Directcar to make the 

required determination concerninq BF:C's permit application. 
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Environment, Inc. et al. v. Commonwealth of Virginia, et. al., (Court of Appeals Record No. 

1407-95-2)(decidecl June 18, 1996). The decision of the Court of Appeals reversed the decision 

of the Circuit Court of the City of Richmond, which had affirmed the decision of the Director· 

of the Department of Environmental Quality to issue a solid waste management facility permit 

to Browning-Ferris Industries of South Atlantic, Inc. ("BFI"). 

I. ASSIGNMENTS OF ERROR 

A. First Assignment of Error 

The Court of Appeals erred in deciding an issu~ that was not decided by the circuit court and 

was not before the circuit court, and in not dismissing the appeal before it on the ground the 

issue was not raised or decided by the circuit court. 

. . 

B. Second Assignment of Error 

The Court of Appeals erred in reading into§ 10.1-1408.1.D of the Code of Virginia (1950), as 

amended ("Code"), a requirement that the Director of the Department of Environmental Quality 

make an explicit, written finding that a proposed solid waste management facility does not pose 

a substantial present or potential danger to human health or the environment. 

2 

139 



C. Third Assignment of Error 

The Court of Appeals erred in refusing to require that a third party challenging a permit make . 

the permit holder a party to the appeal of the permit decision. 

II. QUESTIONS PRESENTED 

A. First Question Presented 

Where an issue was not presented to the circuit court in the petition for appeal filed there, and 

was not decided by the circuit court, did not the. Court of Appeals err in refusing to dismiss the 

issue presented for the first time on appeal and in deciding the case on the newly-raised issue? 

B. Second Question Presented 

Where § 10.1-1408.1.D of the Code of Virginia states: "No permit for a llew solid waste 

management facility permit shall be issued until the Director has detennined, after investigation 

and evaluation of comments by the local government, that the proposed facility poses no 

substantial present or potential danger to human health or the environment", does the statute 

require an explicit written finding, or may a reviewing court rely upon the agt!ncy file and the 

permit itself to determine whether the Director has complied with the statute? 
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Appeals reversed the Trial Court on the ground that § 10.1-

1408.1.D.1 of the Code of Virginia required the Agency Director 

to make a written finding prior to issuance of the permit. 

I. ASSIGNMENTS OF ERROR 

A. THE COURT OF APPEALS ERRED IN. HOLDING THAT § 10.1-
1408.1.D. OF THE CODE OF VIRGINIA REQUIRES THE DIRECTOR 
OF THE VIRGINIA DEPARTMENT OF ENVIRONMENTAL QUALITY TO 
MAKE A WRITTEN FINDING PRIOR TO ISSUANCE OF A PERMIT 
FOR A SOLID WASTE MANAGEMENT FACILITY. 

II. QUESTION PRESENTED 

A. DOES § 10.1-1408.1.D. OF THE CODE OF VIRGINIA REQUIRE 
THE DIRECTOR OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY 
TO MAKE A SPECIFIC WRITTEN FINDING, PRIOR TO ISSUANCE 
OF A PERMIT FOR A SOLID WASTE MANAGEMENT FACILITY, THAT 
THE FACILITY WILL POSE NO SUBSTANTIAL PRESENT OR 
POTENTIAL THREAT TO HUMAN HEALTH OR THE ENVIRONMENT, OR 
MAY A REVIEWING COURT CONCLUDE, ON THE BASIS OF THE 
AGENCY RECORD, THAT THE DECISION TO ISSUE THE PERMIT 
WAS SUPPORTED BY SUBSTANTIAL EVIDENCE AND MADE IN 
ACCORDANCE WITH THE AGENCY'S STATUTORY AUTHORITY? 

III. STATEMENT REQUIRED BY RULE 5:17(c) 

Because this case originated before the Virginia Department 

of Environmental Quality ( 11 DEQ 11 ), an administrative agency of the 

Commonwealth, § 117-116.07 of the Code of Virginia provides that 

the decision of the Court of Appeals is final unless this Court 

determines that the case involves matters of significant 

1 § 10.1-1408.1.D. No permit for a new solid waste 
management facility shall be issued until the Director has 
determined, after investigation and evaluation of comments by the 
local government, that the proposed facility poses no substantial 
present or potential danger to human health or the environment. 
The Department shall hold a public hearing within the said 
county, city or town prior to the issuance of any such permit for 
the management of nonhazardous solid wastes. (1996 Cum. Supp.). 
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