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WESLEY G. MARSHALL
ATTORNEY, AT LAW. '
SO0 WESTWCCOD .OFI’ICE PARK
FREDERICKSBURG, VIRGINIA 22401

840-37 14444 -
S540-368-1023 FACSIMILE

mumm%mm

August 11,1999
VIA CERTIFIED MAIL/RETURN RECEIPT REQUESTED
The Honorable P. Randolph Roach, Jr.

Virginia Workers’ Compcnsatxon Commission

1660 DMV Drive
Richmond, Virginia 23220

V.WC. Fi!e No.. 143-94-79 DlAccident' 09/28/89
149-63-96  D/Accident: 01/28/90
162-6245  D/Accident: 03/09/93

Dear Deputy Commissioner Roach:

Enclosed please find our QMemomdum Of Law In Opposmon to Employer’s
Application For Hearing. I have also inclosed for your information and convenience, a copy of
interpretive case law citings. If you have any questions regard.mg this document, please do not
hesitate to telephone me. Your consideration of this matter is appmcmted.

Respectfully submitted,
WESL HALL
WGMkaj
Enclosure
cc: Ms. Brenda Eggleston (via first class mail)
cc: Kimberly R. Hillman, Esquire (via first class mail)
Cg. G\ b
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Wesioy G Marshall
Attoeney AL Law
300 Westivood Offics Perk
Frecercieiaug, VA 22401
540-371-4444

IVIRGINTIA:

IN THE WORKERS'’ éOMPENSATION COMMISSION

| BRENDA L. EGGLESTON,
Claimant,

V.W.C. File No: 143-94-79
(D/Accident: 09/28/89)
V.W.C. File No: 149-63-96 .
(D/Accident: 11/28/90)

" (D/Accident: 03/09/93)

« v.
i DUPONT DE NEMOURS & COMPANY,
' Self-Insured Employer.

* % 0NN

CLAIMANT'S MEMORANDUM OF LAW
"IN OPPOSITION TO EMPLOYER'’S
APPLICATION FOR HEARING
COMES NOW the Claimant, BRENDA L. EGGLESTON, by counsel, pursuant
i to the Rules of the Virginia Workers’ Compensation Commission and
} leave granted by the Deputy Commissioner at the hearing on this claim
= on July 27, 1999, and for her Memorandum of Law In Opposition To The

| Employer’s Application For Hearing filed herein, states as follows:

I. PROCEDURAL EISTORY AND STATEMENT OF FACTS

This mattef came beforé the Commission at an “evidentiary heéring ,

on July 27, 1999 in Martinsville, Virginia on thg Employer’s
Application For Hearing filed on or about February 17, 1999. The
Claimant received an award for bilateral carpal tunnel syndrome, an
occupational disease, pursuant to the January 9, 1991 Opinion of
Deputy Commissioner Costa in V.W.C. File No. 143-94-79. The Claimant
also received an award for benefits arising from a right shoulder
injury of November 28, 1990 in V.W.C. File N% 149-63-96. The
Claimant’s entitlement to benefits for this Lnjury%é @;r@mlsed upon

")4‘
the agreement of the parties. Flnally, the Clalzant wa(gs to
. C’% 2%
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have sustained a compensable occupational disease of bilateral
Gamekeeper’s thumb in V.W.C. F:Lle No. 162 62-45. This led to an award
for temporary partial disability benefits beginning June 13, 1993 and
continuing through at least November 30, 1993.

On December 8, 1993, the Claimant filed a change in condition |
application seeking an additional period of temporary total .disak')i.li'ty
benefits on all three .cla.ims. She alleged she was temporarily totally .
disabled from December 1, 1993 and continuing thereafter. The
Employer disputed a claim and the matter proceedéd to an evidentiary
hearing before Deputy Commissioner: Gorman.. The Employer defended the
Application on the ground that the Claimant was not totally disabled;
that she had not marketed her residual work capacity; and that the
assessment of attorney’s fees was not warranted. (Opinion of Deputy
Commissioner Gorxrman, 08/25/94, at 1). '

Oon August 25, 1994, Deputy Commissioner Gorman issued an Opinion
awarding additional relief to thé Ciaimant. Deputy Commissioner found
the Claimant was disabled and continued to have physical limitations
as a result of her bilateral gamekeeper’s thumb; her bilateral carpal
tunnel syndrome; and her right shoulder problem’s.' (Opinion of Deputy
Commissioner Gorman, 08/25/94, at 3). The Deputy Commissioner awarded
gtemporary total disability benefits in the weekly amount of $371.71
from December 1, 1993 and continuing. The temporary total disability
rate presumably was based upon the Claimant’s highest avefage weekly
wagé of thé three claims, V.W.C. File No. 162-62-45, which was for
bilateral Gamekeeper’s thumb.

The Employer did not request review of the Dep\b}g Commissioner’s

August 25, 1994 Opinion. The award became final anc s?’,zft appealed.
0,

The Employer continued to pay benefits in aciprdan@% 129 the
- , - &)
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Commission’s award until Februefy 17, 1999, after filihg the instant
application for hearing on or aSout E‘ei:ruary 3, 1999. Thus, benefits
were paid without protest following the CQuuﬁission's award for
approximatelyA 272.14 weeks or 5.23 years. - |
On or about 'February 3, 1999, the Employex filed. the instant
application for hearing. The Application form merely. referred to .an _
attachéd Memorandum as to the nature of the relief requeted.k ’i’iie' '

supporting Memo.randmn sought specified relief, including: (1) downward

T

adjustment of the average weekly wage and teulporery total disability
rate effective the date of filing, based upon supporting

documentation; (2-) credit against the remaining weeks of available

| compensation for payments made under the combined award; and (3) a
credit aga.iixst future compensation for time worked by the Claimant in
light dgty employment between September 19, 1990 a.nd December 4, 1993.
| The Employer filed a pre-hearing trial 'metqorandum which was
mailed to the Claimant’s counsel on July 12, 199~9, approximately two
.weeks prior to the scheduled hearing. In its Trial Memorandum, the
Employer asserted alternative theories of relief not previously

| identified in its February 1999 application for hearing. In the Trial

Memorandum, the Employer sought different relief from tha!: previously
requested. This included a specific request for a credit against
Afuture cempensation for an alleged overpayment of temporary total
disability benefits from October 22, 1997 through February 17, 1999,
the date through which the Employer had reduced Claimant'’s temporary
total disability compensation. At the hearing, Cleimant’s counsel
objected to the claim for additional relief. The Deputy Commissioner
advised he would take this matter under advisementoo%would afford
the Claimant the opportunity to note exception to co@ls,;‘bov J?j}on of
Ve,

2 Q”Qg.
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II. ARGWT AND AUTHORITY

The Employer is not entit]:éd to the relief requested. It haé paid
benefits to the Claimant pursuant to the Commission’s August 25, -1954
award for some 5.23 years (272.14 weeks) without contest. The
Conmission’s August 25, 1954 award became final and v;as not appea]..e.d.f
The Empioyer had ample opportunity to challenge the findings of lthé.~‘
Commission’s August 25, 1994 award and it did not do so. The réque's't.
for relief for issues which were litigated,' or 'which clearly could
have been litigated, prior to or even after the éommission issued its'
prior award is not timely. Accordingly, the Employer’s Applicat-ion
should be rejected in its entirety.

A. The Commission §Qu1c'1 Not Allsw The Emplover
To_Seek A Craedit For Alleged Overpayment Of
QIpeansa O 3 @it [J »)e]-} & i | -y Y RYOUaH

February 17, 1999.

In its Trial Memorandum of July 12, 1999, the Employer for the
first time asserted entitlement to a credit for an alleged'overpayment
of compensation from October 22, 1997 through February 17, 1999. The
earlier of these is the date the Claimant’s treating physician
allegedly opined she was no longer suffering from Gamekeeper’s thumb.
The latter is the date through which the Employer paid compensation
pursuant to the Commission’s August 25, 1994 award. Because this issue
was not raised in a timely fashion, it should be rejected from
consideration at this time. Moreover, the Employer is not entitled to
the relief requested in any event and it should be rejected on
substantive grounds.

1. The Employer Did Not Request Amendment
Of Its Application And To Comnsider

Additional Issue Not Formally Radgedy,
Would Deny Claimant Due Process Of LaQ;,:h/Z:}

o




‘ The Employer’s Applicatiqp 'E'or Heariﬁg, filed on or about
February 3, 1999, established the scope.of the issues to be ccnsidé;;ed
;by the Commission. The Employer did not raise the issue of a credit
gfor retroactive overpayment of_compensation from October 22, 1997
?through February 17, 1999 until it mailed its Trial Memorandum to |-
§ Claimant’s counsel on July 12, 1999. This was approiimately two'wgéké .
; prior to the date of the Commigssion’s scheduled hearing. The'Cléiﬁgnt'”
asserted at the hearing that this request for relief was not timely
: and should not be congidered by the Commission. '

; The Employer did not, through any filing with the Commission,
E formally réquest amendment of the Application For Hearing. The
iEmployer-dig not formally advise the Claimant or her counsel that it
would seek to amend the pending application for hearing or to have the
| additional issue raised in its Trial Memorandum heard before the
Commission at the hearing on July 27, 1995. The Commission never
| notified the Claimant or her counsel that the additional issue
| identified in the Employer’s Trial Memorandum would be considered at
| the July 27, 1999 hearing. Claimant should have been afforded the
| opportunity to develop evidence to rebut the Employer’s additional
request for relief. The very sh;)rt period of approximately two weeks |

was simply insufficient to allow the Claimant the opportunity to

consider the additional issue identified. It was simply insufficient
to 'allow the Claimant to develop evidence. to rébut the Employer’s
allegation. Accordingly, this ground for relief should be rejected.

The procedures adopted by the Commission must afford the parties

minimal due process safeguards. Duncan v. ABF Freight Systems, 20 Va.




_of.due process, in any proceediqg that is to be accorded finality, is
notice reasonably calculated under all the circumstances to appi:ige
interested parties of the action and afford them an opportunity to
present their objections. wummu_mim, 76
0.W.C. 7 (1997). Due process requires that an'individual be grante'ﬁi.
an opportunity for a hearing appropriate to the nature of his ca:ée
before he is deprived of any significant property interest. Id. '

An empldyer's application defines the scope of the issues to be
heard. For instance, where an emploYer's applicaﬁion merely alieged :
the employee was able to return to work, the issue of causal
connection between the injury and her condition cannot be considered.
Celanese Fibers Company v. Johpson, 229 Va. 117, 326 S.E.2d 687
(1985). An employer is limited to the relief stated in the
application. W‘. . u ity v. Pe ,
14 Va. App. 100, 415 S.E.2d 239 (199ﬁ) (rejecting request for
modification of award where only request waé for credit).

In the present case, the only notice the Claimant received
regardiﬁg the Employer’s additional request for relief was the Trial
Memorandum sent two weeks prior to the hearing. Even if the Commission
were inclined to consider this issue, the Claimant was not afforded
reasonable notice or an opportunity to develop her evidenc.;.e and theory
of the case with regard to the additional issue raised. Even more
trogbling ié the fact that the Commission never formally provided the
Claimant with notice that this additional issue would be considered.
Without such notice, the Claimant could not presume that the
Commisgsion would consider additional issues which were not formally
the subject of a request to amend the pending anp‘ﬁ}"ea\t:.on The
Employer’s February 3, 1999 Appl:.cat:.on defined the sb{-‘@%l %&ge
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§ issues to be heard. Johnson, ggg;a Because this did not request a |
 credit for overpayment of ccmpensation from October 22, 1997, that
request for relief should not be considered.
2. The Employer Is Not Entitled To A
Credit For Prior Overpayment Of
Compensation From October 22, 1997
. Through February 17, 1999. )
Even if the Commission were to consider the Employer’s untimely | .
request for relief, it should be rejected for substantive reasons. In
| its July 12, 1999 Trial Memorandum, the Employer.ésgerts entiplement
L to a cfedit for compensation it allegedly overpaidlfrom October 22,
} 1997 through February 17, 1999. The Employer is not entitled to the
frelief requested.
| Va. Code §65.2-708 establishes the scope of relief available by
{ way of a change in condition application. In addressing a change in
condition applicatio.n, this statute provides in part, “[(no such review
gshali affect such award as regards any moneys paid except pursuant to
§§65.2-712, 65.2-1105, and 65.2-1205.7 Va. Code §65.2-708(A). _This

| section is the only statutory authority for a review on the ground of

| change in condition. If the insurer or employgrfelect to make such
application they must do so under this section of the act. Bristol |
Door Co. v. Hinkle, 157 Va. 474, 161 S.E.2d 902 (1932)

None of the other provisions of the Workers’ Compensation Act
referred to in §65.2-708 afford the Employer the relief it requests.
Va. Code §65.2-712 provides relief to an employer based upon (1)
incarceration; (2) return to employment; (3) increase in earmings; or
(4) change in marital status or status as a full time student. It
allows a credit for overpayment of compensation baaed upon £raud,

misrepresentation, or failure to notify of a change fh;tﬁelapentlfled

- ‘d',‘
7 e

2 RN




Claimant status. Va. Code §65.2-712. Va. Code §65.2-1105 deals only
with payments made to an .ﬁhploYei or Carrier through fraud,
misrepresentation, or improper processing. Va, Code §65.2-1105. Va,
Code §65.2-1205 addresses a Claimant’s duty to give notice of a change |
in his earnings. . | . _ o

None of the three cited sections are implicated in the ﬁresént
request for a credit fo: retroactive payment of compensation. fﬁus}'
the Employer is bound by the limitations of Va. Code §65.2-708. The -
Commission may not enter an opinion modifying the prior award “as
regards any moneys paid,” because the Claimant has not violated any
of the exceptions to Va, Code §65.2-708.

Section 65.2-708 provides that proceedings under it shall not
affect the original award as regards moneys paid.‘Accordingly, the
Commission may not enter a retroactive award. The compensation rate
may be changed only as to the remainder of the compensable period,

making no allowance for that already paid. Gray v. Underwood Bros.,
164 Va. 344, Errata 679, 180 S.E.317, 182 S.E. 547 (1935), appealed,

167 Va. 182, 188 S.E. 151 (1936); Bristol Door & Lu mber Co. v. Hinkle,
157 Va. 474, 161 S.E.2d 902. )

Apart from Va.-Code §65.2-708, there is no other statutory basis
for the Commission to award a credit for campensation paid pursuant
to an outstanding and final award. In light of this, the Employer’s
‘request for a credit for overpayment of compensation from October 22,

1997 through February 17, 1999 must be rejected.

B. The Emplover Is Not Entitled To Modification

Of The Commiggion’s Prior Award Or Downward
Adjustment Of The T ora otal Disgsabilit

Rate. )
The Employer also seeks modification of tﬁé, x&l‘%ﬂlSSlon s

outstanding award. The Employer seeks to adqut dOWQMaf%? the

.‘»'3
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Claimant’s temporary total dingility rate. The Employer aéserts,
without citing authori;y, that it should be. entitled to a&just'-_éhe
Claimant’'s temporary total disability rate to one of the compensation
rates for one of the Claima.nt's other compensable conditions. This |
argument is without merit, and is not supported by the provisions of '
the Workers’ Compensation Act or statutory authority. Accordingly, the
Employer’s request for relief should be rejected.

Without citing any factual basis, the Employer asserts the
Commission concluded the Claimant’s temporary total disability rate
following the August 25, 1994 Opinion in these claims was based upon
the Claimant’s compensable condition of Gamekeeper’s thumb. Because
the Employer alleged the Claimant is no longer disabled as a result
of that conditiog, it seeks modification of the outstanding award.
Because the relief requested is not supported by the medical evidence
or the Commission’s awards, the request for relief should be rejected.

1. The Claimant’s Causally Related
Disability For Gamekeeper’s Thumb
Continues And The Employer Has Not Met
Its Burden Of Proof That Claimant Is
Not Disabled. _

The Employer' alleges the Claimant no longer suffers from
bilateral Gamekeeper’s thumb. The Employer relies upon the addendum
to the October 22, 1997 report of Enrique A. Silbe;rblatt:, M.D.
Therein, Dr. Silberblatt indicated, "“(t]lhere is some question as to
whether Ms. Eggleston has or ever had a gamekeeper’s thumb. She never
gave a history to me suggestive of subluxation of the MP joint of
either thumb and at present both joints are stable and non-painful.”
The Employer relies only upon two other medical reports. The December

10, 1997 report of Murray Joiner, M.D., does not% t in detail
upon Claimant’s thumb condition. Dr. Joiner rather cgﬁ@e%n the
00.1
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| Claimant’s prior treatment for ;pe condition. He notes the c1aim;nt
f expérienced decreased pain which was ‘i'ntermittent." He did not of:ine
that Claimant’s condition had resolved and he made no statement
regarding causally related disability. o

: The June 24, 1999 report of Enrique Silberblatt, M.D. does not
establish that Claimant is not suffering from Gamekeeper’s £humb.
. Rather, Dr. Silberblatt recorded that Ms. Eggleston “gets aches in'tk‘:.e‘ '
thumb,' which Dr. Silberblatt attributed to a ‘*continuation,? of
Claimant’s DeQuervain tenosynovitis. Dr. silberblatt candidly
commented that he was not in an optimal position to assess Ms.
Eggleston’s ongoing symptomology or make recommendations for
| treatment. He referred her back to Dr. Hormel, who had treated her in
the past, for further treatment and possible referral to a hand
specialist. Dr. Silberblatt did not opine that Claimant’s condition
had resolved and he made ﬁo definitive statement regarding causally
| related disability.

Taken as a whole, the record reveals ﬁhat after the fact?®, Dr.
| Silberblatt had queried whether the Claimant ever carried a diagnosis
of bilateral gamekeeper’s thumb. This retroact:{ve opinion is not
sufficient for the Empioyer to meet its burden of proof.

On a change in condition application, the Employer h.as the burden
of proving a change in condition. A change in a medical expert’s
opinion is insufficient to meet this burden of proof. J. A. Jonmes
constr. Co. v. Martin, 198 Va. 370, 94 S.E.2d 202 (1956); Boxlev v.
Onorato, 218 Va. 931, 243 S.E.2d4 201 (1978).

On an application to modify an award based ugzg change in

W'm
oy 0
o A qc&:-z,? 'EZ"QQ,
'That is, after the Commission’s August 25, 19%;1 Opn,n:.an 9(‘04,
X 3" /G""
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what was found as of the date of the or:.ginal award. Mgg_rgg_g;_],_z
m 160 Va. 875, 170 S.E.412 (1933). A retroactlve award in

mmm_x.m 157 Va. 474, 161 S.E.2d 902..

' At best, the evidence presented by the Employ=zr suggests tﬁat Dr.
Silberblatt questions whether the Claimant ever had Gamekeéper.;é
thumb. The Employer cannot, by way of a change in condition|
_application, allege that because the Claimant 'nev_er had Gamekeeper’s
| thumb, she is not presently disabled as a result of that condition.
To permit the Employer the rel.ief requested on the medical evidence
in the record would be to enter a retroactive award and to undo the
prior award.oﬁ the Commigssion. This would be in direct contravention
HOf the long established precedeﬁt of Virginia courts. The Employer’s
allegations ar’e “tantamount to a collateral attack upon the award
entered upon the former record,” Allen v. Mottley Congtr. Co., 160 Va.
875, 170 S.E. 412, which is impermissible. -

Because the Commigsion previously found the Claimant suffered
from bilateral Gamekeeper’'s thumb, it would be error to modify the
award based upon a medical opinion questioning'wﬁether the Claimant
*has or ever had,” that condition. Because the Employer cannot
retroactively challenge the basis for the Commission’s brior award,
and because it has failed to establish that Claimant is not disabled
as a result of her compensable bilateral Gamekeeper’s thumb, the
Employer’s Application For hearing should be rejected.

2, The Employer Cannot Seek Modification
Of The Temporary Total Disability Rate
Because The Commission’s August 25,
1994 Awa:d Is Fimal.
The Employer asserts the Deputy Couunlssn.onezib%g;.s August 25,

1994 Opinion, adopted —the temporary total d:.sdaa.?ﬁi'}t qg(ce for
32 Cxr., . 539
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Claimant’s condition of Gamekeeper’s thumb. This is speculation and
cannot be presumed from the rec;ord. While the Deputy Comissiérier
found the Claimant was disabled a..s a result of each of her three
compensable conditions, he mac}e’ no specific fir;ding as to the basis|
for awarding tempdrary total disébility benefits at the raté claimed..
The Employer did not request review of the Deputy Comn_isaidnez;;s
findings pursuant to the Workers’ Compensation Act. . -

: An award of the Commission, if not reviewed in due time, shall

be conclusive and binding as to all questions of fact. The Claimant’'s

| temporary total disability rate was a finding of fact which was

| of each of the compensable conditions and awarded benefits for
| temporary total disability compensation at the specified raté. The
| Employer cannot now be heard to complain that the temporary total
disability rate awafdéd by the Commission was incorrect. No request
for review was filed and the Commission’s award became final with
regard to the average weekly wage detexrmination. 'V__adggg §65.2-705
and 706. ‘ ) '

In alleging the Claimant is no longer disabled as a result of
Gamekeeper’s thumb, the Employer merely has presented e;fidence that
Claimant may have never suffered from that condition at all. That
issp.e was decided with finality by the Commission and cannot be
relitigated. BAbsent fraud, misrepresentation, or mistake, the
decisions of the Commission or its Deputy Commissioneré from which no
party seeks timely review are binding upon the Commission. Brushv

Ridge Coal Co. v. Blevins, 6 Va. App. 73, 367 s.s.zéod%@a%sss); K &

M\
L Trucking Co., Inc. v. Thurber, 1 Va. App. 213, 219, 33%3&(“-32@3 299,
- R 4. -"/c::‘;c%’l;;

302 (1985). 4lia R
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With regard to the Claimant’s three compensable g:onditions, the
Commission awarded temporary total disé.bility benefits at a specified
rate in its August 25, 1994 Opinion. The Commission may not relitigate
the basgis for t?aat award or pro-actively amend the average weekly

wage. The Employer's épeculﬁtion that the award and the ¢ompensat:’,d;1 ’
rate must have .been based upon the compensable Gamekeeper’s 'thui:tb
condition are mere speculation and are not borne out by the '
Commission’s award. Accordingly, the relief requested is barre& by the
doctrines of collateral estoppel and res judicaﬁa. The Employer’s
request for relief should be .denied. See BEMMI&._L
Bleving, 6 Va. App. 73, 367 S.E.2d 204; wap v. w
Inc., V.W.C. File No. 164-31-86 (March 17, 1999) (barring defense of
causal rela.tionship on res 'judicata grounds because Employer could
have litigated”the issue previously). '
3. The Employer Waived 1Its Right To
Challenge The Temporary Total
Disability Rate Set Forth In The
Cammission’s August 25, 1994 Opinion.

As set forth in section B(2), supra, the Commission’s August 25,
1994 award becéme final. The Employer did not challenge the basis for
calculating the temporary total disability rate calculated by the
Commission. Because the Employer did not request review, it should be
deemed to have waived objection to the temporary total disability rate
awarded. .

. Failure of a party to assign an error in a request for review may
be deemed a waiver. Rule 3.1, Rules of the Virginia Workers’
Compensation Commission. Laine v. Heritage Elec. Corp., V.W.C. File
No. 182-10-85 (February 19, 1999).

The doctrines of waiver and estoppel app%é‘%z, workers’
A% 7 I

oL S
compensation claims. White v. Coleman Adams Construction, V’:‘-Wa.‘g?&w.e
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No. 105-34-92 (June 15, 1998). In White, the Commission held that
where an employer coﬁld have li.éiga.te'd issues in an earlier deci;sion
on a claim, it was barred from sub'sequently' raising the issue again.
The Commission noted that waiver was a valid consideration and
rejected the employer’s defen.ses

Where a party enters a stipulation agreeing to the payment: of_

compensation, he should not be heard to complain later. So, too, where
a party litigate.s a claim and fails to note an appeal, it should not
| be permitted to later challenge the -original finding. This
i particularly is true.where he is represented by counsel. See Moon
| Engineering v, Nash, No. 1244-56-1 (Ct. of App. Octcber 26,
1987) (where parties stipulated in memorandun{ of agreement that
| compensation should be paid, employer could not contend on appeal that
stipulation was erroneous or that it should be permitted to show
| fraud, mutual mistake of fact, or imposition, where issues not timely
| raised) . | |

In the present case, the Employer could have challenged the
| temporary total disability rate calculatiofx f_ollowing the prior

| hearing. It could have asked the Commission to set forth with

particularity the reason it adopted the higher temporary total
disability rate. For 5.23 years, the Employer failed to éhallenge the
Commission’s award of benefits. It should not be permitted to do so
now, as it has waived any defense to the Claimant’s temporary total
disability rate. .

4. The Relief Requested Is Barred By The
Doctrines of Estoppel and Imposition.

The Employer requests relief from the Commiss!:@:bs award and
QJ"N D‘

downward adjustment of the temporary total dlsablllty“'\t;s.éﬂ zpoBecause

40\ y

the Employer has failed to ‘challenge this issue forzB;..ZB ygéd% Bne
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5requested relief is barred by the doctrines of 'estoppel and
imposition. Following the Commission’s award, the Emplcyer made
?payment of benefits which was uninterrupted for over five years. At
;the hearing, the claims examiner testified that she sought to file an
;applicaticn after she first became responsible for these claims. She
| zeviewed the file and determined that alleged “overpayments,” had beén
| made. The carrier’s inattention to review of the file for over fivei:
| years gave rige to reliance on the part of the Claimant. She testified
that she knew of no error in the Commission’s award, and that she
relied on the Employer’s payments to meet her financial obligations.

From the evidence presented, the Commission should hold the
Employer is estopped from modifying the temporary total disability
rate. V:Lrginia courts have long recognized the doctrine of equitable
estoppel and detrimental reliance. In w 9 Va. App.
288, 293-4, 387 S.E.2d 274, 276-7 (1989), the Court of Appeals held:

The general rule of equitable estoppel, or, as it is

frequently called, estoppel in pais, is that when one

person, by his statements, conduct, action, behavior,

concealment, or even silence, has induced another, who has

a right to rely upon those statements, etc., and who does

rely on them in good faith, to believe in the existence of

the state of facts with which they are compatible, and act

upon that belief, the former will not be allowed to assert,

as against the later (sic], the existence of a different

state of facts from that indicated by his statements or

conduct, if the latter has so far changed pos:.t:.on that he

would be injured thereby.

Id (citations omitted).

In the present case the Claimant relied in good faith upon the
validity and finality of the Commission’s award. She relied upon the
unchanging stream of benefits for over five years as evidence that the
Commission’s underlying award was valid and £final. q_,ﬁ?e‘\Employe*
should not be now perm:.tted to undo what was finally doneh“ioqg Q%IQ

AL Qg ad
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Moreover, the Commission has the authority to grant or deny
relief based on the concept of justice in the totality of the
cifcumsta.nces. See Avon Precducts v, Rosg, 14 Va. App. 1, 415 S.E.2d
j 225 (1992) . In the present case, the parties both have proceeded for
{ 2 great length of time, that is over five years, .on the assumption
I that the Claimant’s entitlement to benefits for her combined
| compensable injuries are based onr the Commission’s August 25, 1554
| f£inding with reghrd to the temporary total diéability rate. Even if
| that decision were somehow construed to have been. interpreted to be
| in erxor, the Commission should not allow it to be changed at this
late date. In the totality of the circumstances, the Claimant and the
Employer have. complied with the Commission’s order for over five
years. The Employer’s belated “review” of the file and its subsequent
filing represe;xt only a desperate attempt to limit its liabiliﬁy and

§ create financial hardship for the Claimant. The Commission should

apply the doctrine of imposition to preclude an unjust result.

5. The Relief Requested Is Barred By The
Doctrine of Laches.

The Employer alleges the C‘la:.mant is no longer disabled because
of her condition of Gamekeeper’s thumb. As set forth above, this
merely represents an attempt to relitigate issues decided with
Lb#finality by the Commission. Nonetheless, even if the Claimant were
no longer disabled because of Gamekeeper’s thumb, she still is
entiit]_.ed to temporary total disability as a result of her other two
compensable conditions. In its August 25, 1994 Opinion, the
Commission specified the temporary total disability rate based upon
the three compensable conditions without segregating them. As such,

the Claimant has a valld award for temporargokfm-tal dlsab:.ln.ty
SN
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compensation fof three conditions at a specified benefit rate. The
‘:Employer cannot allege that by cessaéion of one of those thfee
conditions that it should be permitted to challenge the Commission’s
| temporary total'disability rate. -

The temporary total dlsabllity'rate for Claimant’s conditions was
| determined in the August 25, 1994 Opinion. The Employer failed. to‘

§ to challenge that finding at this late date is barred by Laches.

: The "Commission has held that Laches applies to workers’
| coupensation claims. Monxoe v. Tamac Amexica, V.W.C. FileNo. 180-60-
| 84 (December 8, 1998); Beaxd v. Virainia Roofing Corp., 65 O.I.C. 35
| (1986); Amstrong v. Londontown Corp., 71 0.W.C. 265 (1992); Jahnke
| v. Montclair Country Club, V.W.C. File No. 151-23-92 (March 30, 1995).

For Lachéﬁ to apply, there must bé such neglect or omission
; regarding the prosecution of a claim that a presumption arises that
; the claim has been abandoned and party declines to assert its rights.
5ﬂQQ;QQ_Eé;Ezgmugjggggggg,‘V.W.C. File No. 180-60-84. In the present

case, the facts are sufficient for the Commission to apply the

doctrine of Laches. The Employer paid benefits pursuant to the
outstanding award, which was based on all of Claimant’s gompensable
conditions, for 5.23 years. Payments were made without interruption.

The Employer never challenged the Commission’s award of benefits or

determination of the temﬁorary total disability compensation rate.
The Employer cannot be heard at this late date to complain that the
temporary total disability rate applicable to these claims should be
lower than that established by the Commission in 1994. Accordingly,

the Employer’s Appllcatlon for Hearing should be rejeciig

vqo«,
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c. The Emnlover Is Not _gti;lég, To A Credit

Againgt Future Con n - Fo : .
By The Claimant Betwe September 19, 1990
and Decembex 4, 1993. .

| In its February 15, 1999 Application For Hearing, the Employer
alleges it should be entitled to a c¢redit for timé worked by the|
Claimant in selective employment provided by the Employer. Applicable
dates of selective employment fall between September 19 , 1990 and )
| December 4, 1993. All of these dates precede_d the Commission’s
evidentia.ry hearing which lead to the August 25, 1994 Opinion. The
Employer has not ché.lleriged the issue of overpayment for time worked
by the Claimant for.over five (5) years. Because this issue was not
timely raised, the relief requested should not be granted now.
i 1. The Employer Is Not Entitled To A Credit

Against Compensation For Time Worked By

The Claimant From 1990 Through 1993.

The Employer alleges entitlement to credit against future
compensation for selective .employment performed by the Claimant from
1990 through 1993. Va. Code 565.2-708 governs the scope of an
employer’s application for hearing. It provides in relevant part that
no review of a prior award of the Commission shall be granted as
regards monies paid subject to certain exceptions. . Va. Code §65.2-708
(A). One of these exceptions is Va. Code §65.2-712. 'That statute
provides in relevant part: ‘

"So long as an employee... receives payment of compensation

under this title, any such person shall have a duty

immediately to disclose to the employer, when the employer
is self-insured, or insurer in all other cases, any

incarceration, return to employment, increase in
earnings...
Va. Code §65.2-712 (irrelevant portions omitted). % %:c,_\
.. A Sla
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Section 65.2-712 further provides ‘that any payments made by an

employer or insurer determined by the Cc;mmission to have been proch;r:ed
; by the employee by fraud, misrepresentation, or failure to report any
increase in earnings may be recovered by way of qi'edit agéinst future |
| compensation payments due to claimant or by actica at law agai;ist th’g ;
é claimant. Va. Code §65.2-712. Under the facts of the present ‘qasé, 4
the Claimant did not violate uig §65.2-712 and thus, no right of |’
recoupment arose. | ) ‘

In prior cases, the Commission in reviewiz{g courts have held
insurers and employers responsible for unilateral mistakes and
overpajrments. See lLewig v. Ribco Products, Inc., 65 0.I.C. 292
| (1986). In Waghington Metropolitan Area Transit Authority v. Rogers,

17 Va. App. 657, 440 S.E. 24 14ﬁ (1994), the Court of Appeals held a
| self-insured eu‘tployer was not entitled to.recoup overpayments when its
employee returned to work with its knowledge. Because the employee
had complied with Va. Code §65.2-712's notice .requirements, the
overpayment could not be recouped. This case is similar on its facts.
Here, Ms. Eggleston returned to selective employment provided by her
self-insured employer, DuPont. As such, she did not procure payment
of compensation lpe_'h.efits by failing to comply with her statutory duty
to provide notice of her return to work.

In Rogers, the Court of Appeals affirmed the Commission’s
assertion that, “The employer cannot be heard to complain of its own
non-£feasance.,” in failing to notify a servicing agent of a claimant’s
return to work. So too, in this case, the Claimant returned to work
with the self-insured employer. It was the employer or the insurer’s
non-feasance which lead to any overpayment of benefits 'C:?f%'é Claimant

should not be required to suffer a financial hardship 1%3&«22305 of a

.
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credit for time which was not p;;'pperly recorded or processed by thé‘
| employer or insurer. . . ’
In Rogerxs, the employee returned to work for his employer. He
i did not give notice to the employer’s servicing égent of his return
to employment. The employer argued that the cémmission erred in
denying a request for credit on the grounds that the employee’s r’etufn
to work for the same employer satisfied the .statutory discloéufe‘ '
requiremenﬁ .of Ya. Code §65.2-712. The Court held that in order for
a self-insured employer to receive a credit from p.a.yments made to the
employee after a return to emp.’!.oyment, the Commission must determine
that the employee failed to sdisclose” or “report” his return to work
| for the employer. The Court noted that §65.2-712 contained no
additionhal requirements for a situation in which a self-insured
{ employer contracted with a third party to handle its workers’
compensation claims,_. Because the employee met the notice requirements
; by returning to w.ork with his employer, the Court of Appeals affirmed
t;.he Commission’s deniai of a cfedit. Rogexs is on all fours with the
present case. Because Ms. Eggleston did not f;.il to disclose or
reporﬁ a return to selective employment to her employer, the employer
cannot be heard to complain of this now. Accordingly, the Employer’'s
request for relief should be denied. | '
2. Any Request For Credit Is Barred By
The Doctrines Of Res Judicata And
Collateral Estoppel.

The Employer alleges it should be entitled to a credit against |

time worked by the Claimant from 1990 to 1993. These periods of time

all preceded the Commission’s evidentiary hearing gnd its £final

opinion of August 25, 1994. The issues of Cla:.mg@l@.,‘%eturn to

- Sl ~;’ -
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employment could have and should have been addressed or raised by the
Employer in defense of.the Claimént's'.application in 1994. Becéﬁse
these issues could have been raised and heard by the Commission, they
are time-barred by the doctrines of collateral estoppel and res -
judicata. . | | ‘ o

When the Claimant brought her claim for additional periods .6f :
temporary total disability, the Employer was free to é.ssert ény' '
defense, including the defense it should be entitled to a credit for
compensation paid during Claimant’s 1light duti employment‘.. The
Employer did not do'so, and the Commission’s August 25, 1994 decision
is now final. To allow the Employer to come forwa;d with an agsertion
of this'defgnse at this time would allow the piecemeal litigation of
claims. Because the Employer and Insurer did not timely raise the

issue of a credit when they could have, the relief requested should

be barred. See White v. Coleman Adams Constxuction, Inc., V.W.C. File
No. 105-34-92. See also American Mutual v. Hamilton, 145 Va. 391, 135

S.E. 21 (1926); Cibula v. Allijed Fibexs and Plasticg, 14 Va. App. 319,
416 S.E. 2d 708 (1992). . )
3. The Employer Waived Its Right To Claim
The Credit Based On Time Worked By The
Claimant From 1$90 Through 1993 By
Failing To Raise Or Appeal That Issue
Following The August 25, 1994 Opinion.
The Employer did not challenge or raise the igsue of a credit at
t:he. Commission’s prior hearing.  Following the August 25, 1994
Opinion, the Employer did not assign error or otherwise request a
credit. Failure of a party to assign an error in a request for review

may be deemed a waiver. Likewise, Laine v. Heritage Electric Corp.,
V.W.C. File No. 182-10-85. The doctrines of waiver and estoppel apply

. Y .
to workers’ compensation claims. White v. Coleman 2 ction,
i
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V.W.C. File No. 105-34-92. The. Employer could have challenged the
issue of Claimant’s selective employment as early as 1993. 'i'hey

proceeded to an evidentiary hearing on the Claimant's subsequent claim
| for benefits and did not raise that issue. For 5.23 years, the
Eméloyer failed to challenge or raise the issue of a credit. It
should not be permitted to do so now. The Emplcyer has waived. ar';y
defense to the Claimant's continuing entitlement to compensationuand
a credit for overpayment. ) . .
| | 4. The Employer Is Not Entitled '1.‘;:» A

Credit For Time Worked. And The Relief

Requested Is Barred. By The Doctrines
of Estoppel and Imposition.

The Employer seeks the Coumission's relief in awarding a credit
against future compensation‘ for time worked by the Claimant. The
Employer paid wages to the Claimant apparently during the timg. she
performed selective employment. They also pai.d'wag'e ben‘efité pursuant
to the Workers’ Compensation Act. The uninterrupted payment of
benefits continued for over five (S5) years. The Insurer’s claims
examiner testified at the hearing that she first sought to file an
application for hearing after she reviewed the file and ascertained
an alleged “overpaymént" had occurred. - The Employér‘s inattention to
review of -the file for over five (5) years gave rise to relaince on
the part of the Claimant. The Claimant testified that she accepted
the Erqployer's payments of wage benefits in good faith and that she
required these to meet her financial obligations.

From the evidence presented, the Commission should hold the
Employer'is estopped from seeking a credit. The doctrine of equitable |
estoppel and detrimental reliance give rise to a bar of benefits.

Emrich v. Emerich, 9 Va. App. 288, 293-4, 387 S.®,“3d.274, 276-7.
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The Claimant relied in.good“faith.on the payment of wage benefits
made by the Employer. Over five (S) yeérs had passed befqre a regﬁest
for a credit was made. This request simply came too late. The
Employer’s payment of benefits to the Claimant without interruption
induced reasonable reliance on her part. She should not be compel;éﬁ '
to suffer financial hardship at this time based on the a:lcieﬁt
unila:eral mistake of the Employer. |

- 5. The Employer 1Is Nbé' Entitled To A
Credit Because The Relief Requested Is
Barred By The Doctrine Of Laches.

Even if the Commission were ‘to determlne that the Employer’s

request for a credit was not barred by res judicata, collateral

estoppel, equitable estoppel, or waiver, the relief requested still

is barred by the doctrine of Laéhés. Laches applies to workers'’

compensation claims in Virginia. Monxrce v. Tarmac America, V.W.C.
File No. 180-60-84. Here, the Employer paid benefits without

interruption and without protest for over five (S)years; The request
for a credit for time worked by the Claimant in 1950 through 1993,
many years ago, simply comes too late. The Commission cannot afford
an indefinite time period for an Employer to seek relief from an award
of the Commission. Because the request for a credit comes too late,

the Employer’s application should be rejected.

III. CONCLUSION
For the foregoing reasons, the Claimant, Brenda Eggleston, by
counsel, respectfully requests that the Employer’s February 17, 1999
Application For Hearing be rejected in its entirety, that she be

awarded her costs herein, and that the Commission affof%}such other

’

relief as is reasonable in the circumstances. -«}Q‘
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BRENDA EGGLESTON, Claimant

By Counsel
WESLEY % » ESQUIRE
600 Westwood fice Park
Fredericksburg, Virginia 22401
(540)371-4444
Counsel for Claimant
CERTIFICATE

I hereby certify that a true and accurate copy of the forégoing
Claimant’s Memorandum Of Law In Opposition To Employer’s Application
For Hearing was mailed, certified mail, return receipt requested, to:
P. RANDOLPE ROACH, JR., DEPUTY COMMISSIONER, Virginia Workers’
Compensation Commission, 1000 DMV Drive, Richmond, Virginia 23220 and
mailed, postage prepaid, to: KIMBERLY R. HILLMAN, ESQUIRE, counsel for
the Employer and Insurer, at her address: McGuire, Woods, Battle &
Boothe, LLP, 901 East Cary Street, Richmond, Virginia 23219-4030, this
the 11" day of August, 1999. :

Wesley X ﬁrshall
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White v. Coleman Adams Construction, inc. 98 WC UNP 1053492

VIRGINIA: IN THE WORKERS' COMPENSATION COMMISSION
DAVID F. WHITE, Claimant

V.

COLEMAN ADAMS CONSTRUCTION, INC., Employer
GLOBE INDEMNITY COMPANY, Insurer

VWC File No. 105-34-92
Decided: June 15, 1998

Robert L. Flax, Esquire

Flax, Billy & Stout

8 Sheppard Street

Richmond, Virginia 23221-3028
For the Claimant

Richard D. Lucas, Esquire
Carter, Brown & Osbome, P.C.
Post Office Box 13206 -
Roanoke, Virginia 24032-3206
For the Defendants.

Opinion by the FULL COMMISSION

REVIEW on the record by Commissioner Diamond, Commissioner Tarr, and Commissioner Dudley at
Richmend, Virginia.

The claimant and empioyer request review of the Deputy Commissicner's December-19, 1997, decision.
The claimant contends the Deputy Commissioner erred in denying some of the costs of medical care and
related travel expenses of treatment provided by Dr. White, and erred in denying the costs of treatment by
Dr. Eschenrceder. The employer contends the Deputy Commissioner erred in awarding any cost of
treatment provided by Dr. White. Both parties have requested oral argument in this case, but in view of the
extensive record in this case we find oral argument unnecassary. We AFFIRM.

On May 27, 1982, the claimant fell thirty feet injuring his right wrist, a finger on his left hand, and
sustaining severe crush injuries to both feet. In this proceeding, the claimant claims that the employer is
responsible for the payment of medical expenses for treatment by Dr. James White to his neck and back,
and payment for medical treatment to his elbow by Dr. Eschenrceder. In a prior decision, the Full
Commissicn upheld a Deputy Commissicner’s determination that claimant's shoulder surgery by Dr.
Eschenroeder was not the responsibility of the carrier. Following the shoulder surgery, Dr. Eschenrceder
treated the claimant for lateral epicondylitis in December 1986 and January 1997. A review of the. medical
evidence from Dr. Eschenroeder does not reveal any assessment that this elbow problem was caused by
the accident or that it stemmed from any problem caused by the accident. We agree with the Deputy
Commissioner that the evidence does not prove the necessary causal nexus between th n&a}m elbow
condition and the compensable accident. J%Q/a/

o, ]

On the issue of claimant's back and neck pain, the Deputy Commissioner held that the limitaﬁi:‘tz}e‘ Eb
provisions of § 65.2-601 do not bar the claim. In a previous Commission decision, dated Elqt,qber 31 :’oc,‘f-?&,
1994, the claimant sought reimbursement for certain treatment by Dr. White related to trea‘fnier}t for hi ‘w.;% @‘9,
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neck and back complaints. This relief was granted in part, there being no defense asserted by the
defendants on the issue of causation, nor was a notice defense or statute of limitations defense raised. In
the proceeding below, the Deputy Commissioner found that this prior decision was res judicata on issues
that were not raised, but that could have been raised in the eariler proceeding. We agree. When claimant
 initially brought a claim for reimbursement for expenses of treatment of his neck and back complaints, the
employer was free to assert any defense, including a denial of causation and the statute of Imitations and
. notica defenses. It did not do so, and the eariler decision Is now final. To allow the employer to come
forward with an assertion of these defenses in this proceeding would allow the piecemeal fitigation of
claims. The doctrines of waiver and estoppel apply even to the assertion of the jurisdictional defense of
the statute of imitations. American Mutual v. Hamilton, 145 Va. 391, 136 S.E. 21 (1926); Cibula v. Allled
Fibers & Plastics, 14 Va. App. 319, 416 S.E.2d 708 (1992). Because this is not a question of subject
matter jurisdiction but rather jurisdiction of a claim, by not raising this defense in a timely manner in the
earfler proceeding, the employer is now estopped by the judgment and has waived its right to raise the

defense in this proceeding. :
For these reasons, the Opinion below is ASFIRMED.
APPEAL
This Opinion shall be final unless appealed to the Virginia Court of Appeals within thirty days.
cc
David F. White
304 Phelps Road -
Madison Heights, Virginia 24572
Globe Indemnity Company
Workers' Compensation Claims

Post Office Box 305055
Nashville, Tennessee 37230
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Brushy Ridge Coal Co.v. Blevins 6 Va.App. 73

367 S.E.2d 204
In the Court of Appeals of Virginia
Argued at Salem, Virginia

BRUSHY RIDGE COAL COMPANY, INC., et al.
V.
DANNY L. BLEVINS
Record No. 0201-87
Decided: Apﬁl 5, 1988
SUMMARY

Insurer appealed the decision of the Industrial Commission. The insurer argued that the commission
could not review a matter as to which no exception was taken from the ruling of the deputy commissioner
and that the commission erred in rufing that Code § 65.1-160.3 did not apply to accidents occurring before
its effective date. .

The Court of Appeals affirmed, holding that the commission has the power to heara peﬁhon for review
without a specification of each determination of fact or law and to determine all of the issues invoived in
the case. The Court also held that Code § 65.1-100.3 is substantive in nature and should not be applied to
accidents which occurred prior to its effective date.

Affirmed.
HEADNOTES

(1) Workers' Compensation - Industrial Commission Review Standard. - If an application for
review is made to the commission within twenty days from the date of the deputy commissioner’s
award, the full commission shall review the evidence or hear the parties at issue and shail make
an a ward; Rule 2(A) of the Industrial Commission sets forth procedural requirements and
provides that the request for review must be in writing, must be filed with the clerk, and should
specify each determination of fact or law to which exception is taken. [Page 74]

(2) Workers' Compensation - industrial Commission Review - Standard. - Rule 2(A) of the
commission suggests that a party requesting review should specify each determination of fact or
law it desires the commission to review; this requirement is not jurisdictional in nature, mandating
that the commission disregard ather errors that may be made by the deputy commissioner.

(3) Workers' Compensation - Industrial Commission Review - Standard. - Under Rule 2(A), the
commission has the discretion to hear a petition for review without a specification of each
determination of fact or law made by the deputy commissioner.

(4) Courts - Retroactivity - Standard. - Retrospective laws are not favered, and a sg?’%
to be construed as operating prospectively, uniess a contrary intent is manifest; th

may, in its discretion, pass retrospective and curative laws provided they do not partake ﬁz&e

nature of what are technically ex post facto laws and do nat impair the obligation ofAcpnhacfs‘ars ?’Q'

disturb vested rights.
‘ C’Q ,%99 . ‘%
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(5) Caurts - Retroactivity - Standard. - Although contractual rights may not be obstructed or vested
property interests damaged, procedural matters and remedles for enforcement and preservation
may be aitered, amended or repealed so leng as a reasonable remedy is afforded to enforce and
preserve such rights; substantive rights as well as vested rights are interests promaed from
retroactive application of statutes.

(8) Workers' Compensation - Industrial Commission Review - Standard -The dedsfons of the
commission or its deputy commissicners from which no party seeks timely revisw are binding on
the commission; the relationship of the commission to an award is that of a courtﬁo a judgment
during the term at which it is rendered.

COUNSEL

Michael F. Blair (Penn, Stuart, Eskridge & Jones, on brief), for appellants.
Jeffrey Sturgill (Sturgill & Stump, on brief), for appellee. [Page 75]
OPINION

COLE, J. - The carrier, Rockwood Insurance Company, appeals a decision of the Industrial Commission
holding that Code § 65.1-100.3 is substantive in nature with no retroactive application and refusing to
allow the carrier credit for compensation payments made to the claimant, Danny L. Blevins, from July 1,
1985, the effective date of Code § 65.1-100.3, to October 3, 1986. On appeal the mrrier:alses two
issues: (1) whether the full commission on review can consider an issue that was neither raised at the
hearing before the deputy commissioner nor reviewed before the commission; and (2) whether Code §
65.1-100.3 requires employees who received compensation payments for accidents occurring prior to July
1, 1985, its effective date, to disclose to the employer and insurer any retumn to employment or increase in
eamings. We find that the first issue was properly considered by the full commission and that its
determination that Code § 65.1-100.3 does not apply to accidents occurring pnor to its effective data was
correct; therefore, we affirm. :

Blevins, at the time of his injury on March 8, 1985, was a stackholder, president, and mine
superintendent for the empioyer, Brushy Ridge Underground Coal Company, Inc. He ststained a fractured
skull from an accident at work, and the carrier accepted his claim as compensable. A memorandum of
agreement was executed, and on May 22, 1985, the Industrial Commission entered an award of .
temporary total disability beneﬁts at the maximum rate, commencing March 16, 1985. Compensation was
paid through October 3, 1986, when the carier filed its application for hearing.

During the entire pericd that he was receiving workers' compensation benefits, Blevins continued to
receive his regular salary, from which deductions for social security and state and federal taxes were
withheld. He began to perform various odd jobs around his employer's office in February, 1986, and
retumned to work on a part-ime basis around November 1, 1986. Blevins declined to furnish the camier
with documentation regarding his income, asserting that such payments were not the carrier's concern,
and that during his incapacity, he was entitied to both his salary and disability benefits. Consequently, the
carrier was forcad to obtain [Page 76] this income information pursuant to a subpcena for the records.

The carrier filed an app!icaﬁon for hearing on October 1, 1986, seeking to terminate compensahon
payments and to receive a credit for compensation paid based on Code § 65.1-100.3. ;, r alleged
that Blevins retumed to work at his regular employment on January 1, 1986, and sought ng
payments made thereafter as a resuit of his failure to report this income. Blevins defended upoﬁ.
ground that the payments he received were not eamed wages or salary because he had not f}c 79)
recommenced any work activity until November 1, 1986. A hearing was held before the depﬂq "C’c.'i?‘n

| 0o 5 %
oS54 U Gy



Brushy Ridge Coal Co. v. Blevins 'a. App. 73 - Page3

commissicner on December 12, 1986. The deputy commissioner ruled that Blevins was no longer entitled
to compensation and granted the carrier a credit for all compensation paid to Blevins based on Cede §
65.1-100.3, effective July 1, 1985, which provides:

So long as an employee receives payment of compensation under this act, such employee shall
have a duty to immediately disclose to the employer and insurer any return to employment or’
increasa in his eamings. Any payment to a claimant by an employer or insurer which Is later .
determined by the Industrial Commission to have been procured by the employee by fraud,
misrepresentation or faflure to report any retum to employment or increase in eamings may be
recovered from the claimant by the employer or insurer either by way of credit taken to future
compensation due the claimant, or by action at law against the claimant. .
Upon review, the commissicn affirmed the deputy commissicner's decision that Blevins was no longer
entitled to compensation. However, the commission reversed the deputy commissioner's granting of a
credit for compensation paid, rufing that Cede § 65.1-100.3 applies only to accidents occurring on and
after July 1, 1985, the effective date, because it is substantive in nature and therefore cannot be
%macﬁvely applied to a compensation award based on an accident occurring prior to that date. [Page

The carrier argues that Blevins did not challenge the applicability of Code § 65.1-100.3 at the hearing
before the deputy commissioner, and his request for review did not specify it as a determination of fact or
law to which exception was taken pursuant to Rule 2(A) of the Rules of the Industrial Commission. /1
Therefore, it claims that the issue was not properly raised and the commission should not have
considered it. .

The carrier's application sought credit for payments it made as a resuit of the claimant's failure to report
his income. It requested the Industrial Commission to apply Code § 65.1-100.3 and grant to it the remedy
provided thereunder. Under the application, the deputy commissioner was required to determine whether
the statute was applicable to the facts of the case; to do this he had to make a legal determination
whether to apply the statute retroactively or prospectively. Until this assessment was made, the deputy
commissioner could not decide whether the carrier was entitled to a credit. We find that the issue was
properly raised in the carrier's application and properly addressed by the deputy commissioner, who
applied Cade § 65.1-100.3 retroactively to the March 8, 1985, accident in which the claimant was injured.

The carrier also maintains that Rule 2(A) requires that a request for review of the decision of a deputy
commissioner "specify each determination of fact or law to which exception is taken.” Since Blevins did
not challenge the deputy commissicner's finding that Code § 65.1-100.3 applies to this case, the carrier
argues, the commission should not have considered the issue. .

(1-2) If an appfication for review is made to the commission within twenty days from the date of the
deputy commissioner's award, “the full Commission . . . shall review the evidence or. . . hear the parties
atissue..’ and shall make an award . . . ." Code § 65.1-97. Rule 2(A) of the Rules of the Industrial [Page
78] Commissicn sets forth procedural requirements conceming an application for review. It provides that
the request for review “must be in writing,” and "must be filed with the Clerk of the Commission”
(emphasis added). The word "must,” like the word "shall,” is primarily mandatory. Rule 2(A) goes on to
provide that "[a] request for review shauld specify each determination of fact or law to which exception is
taken” (emphasis added). The word "should” ordinarily denotes duty or obligation and usually implies no
more than expediency. It is not mandatory, but directory only. Rule 2(A) suggests that a party requesting a
review should in good practice specify each determination of fact or law it desires the commjssiginto
determine. We do not consider this requirement asJjurisdictional in nature, mandating that ission
disregard other errors that may be made by the deputy commissioner. /2 ' X éj i

< i,
N - . . Crp D
(3) We hold that under Rule 2(A) the commission had the discretion to hear the petition for rdview "’acz? ﬁ%
b'o - . X
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without a specification of each determination of fact or law, and to determine afl of the issues involved in
the case. Under the circumstances, for us to grant the prayer of the carrier and dismiss this appeal, or to
refer it back to the commission for furthar consideration, would be tantamount to the substitution of ocur
discretion for that of the commission. We decline to do so. Accordingly, we find that the issue of the
appiication of Code § 65.1-100.3 to Blevins' claim was properly before the commission.

We now tum to the carrier’'s substantive argument that the commission erred in reversing the deputy
commissicner’s decision to apply Code § 65.1-100.3 retroactively and grant credit for payments made to
Blavins.

(4) In Dufly v. Hartsock, 187 Va. 406, 419, 46 S.E.2d 570, 578 (1948). the Virginia Supreme Court -
stated the general mle as [Page 79] follows:

Retmspecﬁve laws are not favored, and a statute is aiways to be construed as operating
prospectively, unless a contrary intent is manifest; but the legislature may, in its discretion, pass
retrospective and curative laws provided they do not partake of the nature of what are technically
cailed ox post facto laws, and do not impair the obilgation of contracts, or disturb vested rights;
and provided, further, they are of such nature as the legisiature might have passed in the first
instance to act prospectively.

(citations omitted) (emphasis in original). The geﬁeral principle that statutes should be given a
prospective rather than a retrospective construction has been given statutory approval in Code §
1-16. Ses Ferguson v. Ferguson, 168 Va. 77, 85-86, 192 S.E. 774, 776 (1937).

(5) Aithough contractual rights may not be obstructed or vested property interests damaged, procedural
matters and remedies for enforcement and preservation may be altered, amended or repealed so long as
a reasonable remedy is afforded to enforce and preserve such rights. Duffy, 187 Va. at 416, 46 S.E.2d at
574. “Substantive rights” as well as "vested rights” are interests protected from retroactive application of
statutes. Shiflet v. Eller, 228 Va. 115, 120, 319 S.E.2d 750, 753 (1984); see also Blue Diamond Coal Co.
v. Pannell, 203 Va. 49, 54, 122 S.E.2d 666, 670 (1961). "Substantive rights, which are not necessarily
synonymous with vested rights, are included within that part of the law dealing with creation of duties,
rights, and obligations, as opposed to procedural or remedial law, which prescribes methods of obfaining
redress or enforcement of rights.” Shiflet, 228 Va. at 120, 319 S.E.2d at 754 (citations cmitted).

Applying these principles, we conclude that Code § 65.1-100.3 is substantive in nature and should not be
retroactively applied to accidents which accurred prior to its effective date. Code § 65.1-100.3 imposes a
singular duty upen the employee: he shall have an obligation to immediately disclose to the employer and
the insurer any return to employment or increase in his eamings. The statute grants a substantive right to
the employer or insurer which did not exist previcusly: any payment to such employee which is later
determined by the commission to have been procured by the employee [Page 80] by fraud,
misrepresentation or failure to report any retum to employment or increase in eamings may be recovered
from the employee by the employer or insurer by way of credit taken against future compensation
payments due the claimant, or by action at law against the claimant.

The commission cannot review a prior award in order to revise or modify it in regard to monies paid.
Code § 65.1-99; Bristol Door & Lumber Co. v. Hinkle, 157 Va. 474, 477, 161 S.E. 901, 903 (1932).
Further, since the effective date of Code § 65.1-100.3, the commission has held that, by reading Code §
65.1-99 and Code § 65.1-100.3 together, it is clear that Code § 65.1-100.3 "created a new sybstantive
right in the employer which could not be asserted before in the Industrial Commission.” Maé%
Intercoastal Steel Corp., 65 0.1.C. 290, 291-92 (1986).

(6) Blevins had an award from the commlssron for compensahon Absent fraud misrep tatxoﬂcar/ 0(5
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raview are binding upon the Commission.” K & L Trucking Co., Inc. v. Thurber, 1 Va. App. 213, 219, 337
S.E.2d 298, 302 (1985) (citations omitted). "[T]he relationship of the Commission to an award is that of a
court to a judgment during the term at which it is rendered.” Id. We, therefore, conciude that the award
created a vested right which could not be divested by retroactive application of Code § 85.1-100.3. See
Sargent Elec. Co. v. Woodall, 228 Va. 419, 323 S.E.2d 102 (1984). )

Furthermore, the statute gave to the employer and carrier a substantive right which they never had
before - the right to recover from the claimant either by way of credit taken against future compensation
payments due the claimant or by an action at law. We hoald that this statute created a substantive right and
~ under general principles discussed previously, cannot operate retroactively, unless the statuta by express

language or necessary implication indicates that the legislature intended a retroactive application. We
cannot find such an intenticn in the language of Code § 65.1-100.3. Therefore, Code § 65.1-100.3 is not to
be applied retroactively and has no application to accidents that occurred prior to July 1, 1985. [Page 81]

For the reasons stated, we affirm the decision of the commission.
Affirmed.
Koantz, C.J., and Barow, J., concurred.
FOOTNOTES

11 Rule 2(A) provides, in pertinent part:

Within twenty (20) days from the date of the decision or award by a ... Deputy Commissioner ..., a party may file a
request for review by the Full Commission of such decision or award. A request for review must be in writing and
must be filed with the Clerk of the Commission. A request for review should specify each determination of fact or law
to which exception is taken.

12 In this case, it appears from the record that counse! for the carrier attempted to argue before the fuil éommission
that Rule 2(A) was a procedural bar to the fuil commission's review and that the deputy commissioner properly
applied Cade § 65.1-100.3 in this case, but was prohibited from so doing.

Under Code § 65.1-18, the commission is authorized to make rules for canrying cut the provisions of the Workers'

Compensation Act. Be@usa the Industrial Cammission promulgates these rules and has the obllgaﬁon and right to
enforce them, we would prefer that it have the first oppertunity to construe its own rules.

f
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Allen v. Mottley Construction Co. 160 Va. 875

170 S.E. 412
In the Suprame Court of Virginia

Wythevile
SAM ALLEN

V.
MOTTLEY CONSTRUCTION COMPANY -
Decidad: June 27, 1933

* Present, Campbell, C.J., and Holt, Epes, Hm:gins. Gregary and Browning, JJ.

1. WORKMEN'S COMPENSATION ACT - Change In Condition - Amendment of 1932 to § 47 of
the Workmen's Compensation Act (Acts 1932, Ch. 89) - When Amendment Went into Effect. -The
amendment of 1932 to section 1887(47) of the workmen's compensaticn act, providing that no
review of an award should be made after twelve months from the last payment of compensation
pursuant to an award under the act, was enacted by the General Assembly at the session of 1932
(Acts 1932, ch. 89). The General Assembly adjourned officially sine die cn March 22, 1932,
Therefore, in conformity to section 53 of the Constitution of 1902, the act, as amended, became
law ninety days after the day of adjournment of the session of the General Assembly, which
occurred on June 21, 1932. On that date the amended section as re-enacted became law.

2. STATUTES - Postponing the Operation of Statutes - Reason for Postponing. -Section 53 of
the Constitution of 1802 provides that no law, with certain exceptions, shali take effect until at
least ninety days after the adjoumnment of the session of the General Assembly at which it is
enacted. The reason for postponing the operation of statutes, as is done by this section, was that
the people might be informed of their contents before they became effective. The reason for
making exceptions to the rule was manifest necessity.

3. WORKMEN'S COMPENSATION ACT - Change in Condition - Section 1887(47) of the Code
of 1930. -Section 1887(47) of the Code of 1930, as amended (Acts 1932, ch. 89) allowing a
review of an award because of change in condition, applies to an actual change in the physical
condition of the employee.

4. WORKMEN'S COMPENSATION ACT - Change in Condition - Section 1887(47), as Amended
by Acts of 1932, Chapter 89. -Where [Page 876] an employee seeks compensation for a
recurrence of an injury, the changes occurring in his condition since the farmer hearing, on which
was based the award, is ail that may be shown, and it is error to show any condition existing
previous to the first award.

5. WORKMEN'S COMPENSATION ACT - Change in Condition - Section 1887(47), as Amended
by Acts of 1932, Chapter 89. -Upon the hearing of an application to medify an award by reason of
change in condition since the former hearing, all the evidence previously intraduced js,before the
Industrial Commission without being reintroduced. %0

6. WORKMEN'S COMPENSATION ACT - Change in Condition - Section 1887(47), as d?d
by Acts of 1932, Chapter 89. -Upon an application to modify an award on account o hangeQn Qs ‘ZQ,
condltnon it cannot be shown that the facts were really different from what they we nd to be™ ?-.
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at the time of making the ariginal award.

7. STATUTES - Retrospective Laws - Retrospective Laws Are Not Favored - Powerof
Legislature to Pass. -Retrospective laws are not favored, and a statute is always to be construed
as cperating prospectively, unless a contrary intent is manifest; but the legislature may, in its
discretion, pass retrospective or curative laws, provided they do not partaks of the nature of what
are technically called ex post facto laws, and do not impair the cbligation of contracts, or disturb
vested rights; and, provided, further, they are of such nature as the legislature might have passed
in the first instanca to act prospectively.

8. STATUTES - Retrospective Laws - Statutes Affecting a Remedy. -it has uniformly been held
by the Supreme Caourt of Appeals that statutes affecting a remedy are retroactive. This class of
cases differs materially from thase which invoive a combination of right and remedy, cr right
alone. There is no vested right involved in a remedy, whereas a right may be involved in the latter
ciass. To these the State and Federal Constitutions offer protection. The citations of autherities
against construing statutes retrospectively, where they disturb vested rights, do not apply to
remedial statutes; by all authorities remedial statutes are an exception to the rule.

9. STATUTES - Retroactive Construction - Statutes of Umitation. It is within the power of the
legislature to shorten the period of limitation on an existing contract, leaving always a reasonable
time within which to invoke a remedy for its breach, or [Page 877] to prolong the period of
limitation where the right to plead it has not accrued.

10. WORKMEN'S COMPENSATION ACT - Change in Condition - Amendment of 1932 to § 47 of
the Workmen's Compénsation Act (Acts 1932, Ch. 89) - Retroactive Construction. -Section
1887(47), as amended by Acts of 1932, chapter 89, provides that no review of an award on
account of change in condition shall be made after twelve months from the date of the last .
payment of compensation pursuant to the award. The language of the act permits of no ambiguity
in the fact that the context shows that it was intended to apply retroactively and prospectively as to
all claims arising under section 1887(47) of the Code of 1930. it includes both past and future
awards.

On certification of question of law by the Industrial Commission.
The opinion states the case.

R. Dixon Powers, for the plaintiff in error.

Sinnott & May and Davis Ratcliffe, for the defendant in error.

HUDGINS, J., delivered the opinion of the court

Sam Allen was injured on August 26, 1931. On November 8, 1931, the industrial Commission made an
award approving an agreement between the employee and employer whereby the employee should be
paid $6.05 per week during disability. Final payment was made and accepted on November 10, 1931, and
the employee retumed to work. On February 21, 1933, the employee filed an application to review the
award on the ground that he had suffered a change in condition.

Section 47 of the warkmen's compensation act (Laws 1918, ch. 400), with amendment adopted by the
1932 session of the General Assembly (Laws 1932, ch. 89) in italics, reads: [Page 878]

"Upon its own motion before judicial determmanon or upon the application of any party in mterest& ‘th;e;
ground of a change in conditian, the Industriai Commission may review any award and on such reviews, 7
may make an award ending, dnmlmshmg or ingreasing the compensation previously awarded, subject to* "? ’Oj‘,
the maximum or minimum provided in this act, and shall inmediately send to the parties a copy of'ﬂwg Uh Qs .

i
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award. No such review shall affect such award as regards any monies paid but no such raview shall be
-made after twelve months from the date of the last payment of compensation pursuant to an award under
this act.”

~ Under the provision of subsection 61 (section 1887), the Industrial Commissicn has certified to this court
for determination the foliowing question of law:

"Thera are two views on the construction of the present sectioi.. The employer takes the position that the
section as amended is retroactive and now bars the re-apening of the claim of Sam Allen. The employee
contends that the provisions of section 47 in effect at the time of his accident places no Ilmnaﬁon on the
reopening of his claim.

- *The question wa wish for you to determine is whether section 47 of the workmen's compensation act as
amended is retroactiva?”

Chairman W. H. Nickels of the Industrial Commissian, in the case of C. C. Rowfes v. Lynchburg Tobacco’
Warshouse Co., Inc., efe., 15 O.1.C. 66, has rendered an opinion which so completely disposes of the
cdntantion of the complainant in this case that we adopt the following extracts therefrom:

[1] "The original section contammg the wording to the italics covered the language of the act as it was
enacted on March 21, 1918; the amendment thereto, as contained in the language Ralicized, was
approved on March 3, 1932. The General Assembly for the session of 1932 adjourned officially sine die on
March 22, 1932. In confonnﬂyhosedion 53 of the Constitution of Virginia, the act, as amended, became
law ninety days after the day of adjournment of the session of the General Assembly, which occurred cn
June 21, [Page 879] 1932. On that date the amended section as re-enacted became law.

[2] " The reason for postponing the aperation of statutes, as is done by this section, was that ihe people
might be informed of their contents before they became effective. The reason for making exceptions to
the rule was manifest necessity. ' City of Roanoke v. Elliott, et al., 123 Va. 393, 96 S.E. 819.

*For the first ime * * * a limitation has been enacted to safeguard a change in condition from the many
changes transpiring and their resultant indefiniteness between the date of the last payment of
_compensation and the date of filing of application for a hearing. The reasons for this enactment are the
same as advanced in the cases of Bristo/ Door and Lumber Co. v. Hinkle, 157 Va. 474, 161 S.E. 802; and
Wise Coal and Coke Co. v. Roberts, 157 Va. 782, 161 S.E. 911, wherein compensaﬁon was denied
during the time interlapsing between the two dates.

"The pericd of twelve months embodied in section 47 is the same as that provided in section 25, as a
limitation upon the original claim. The one starts on the date of the last payment of compensation, the
other on the date of the accident. The provisions of section 47 apply to an actual change in physical
condition, presupposing a compensable injury has been sustained for which payments have been made
on an award based upon a formal hearing or memerandum of agreement between the parties. The
provisions of section 25 apply to the original claim for compensation for injuries by accident ansmg out of
and in the course of the employment.

[3] ™ * * Section 47 applies to an actual change in physical condition.

“It is essential that scme consideration be given to the meaning of a change in condition in order to
determine, with some degree of cleamess, the status of the facts to whlch the amended language is
intended to be applied: .

(4] "First. Where an employee seeks compensation for [Page 880] a recurrence of an injgy, the
changes occumng in his condition since the former hearing, on which was based the
be shown, and it is error to show any condition existing previous to the first award. H. Schﬁé’@‘g
Casparis Stone Co. v. Indus. Bd. [278 lil. 77) 115 N.E. 822, 15 N.C.C.A. 390-400; 5. F. Marton% 2ol
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Coal Carp., 12 0.1.C. 100; Dan. Wiicox v. Virginia-Lee Ca. 12 0.1.C. 127.

(5] "Second. Upon the hearing of an appiication to modify, all the evidence previously introduced is
g::ore the board without being reintroduced. /ndianapolis, etc., Co. v. Morgan [75 Ind. App. 672] 129 N.E.

[6] “Third. An application to modify on account of a change in condition cannot avail to show that the .
facts were really different from what they were found to be at the time of miaking the original award.
Pedlow v. Swartz, elc., Co., 68 Ind. App. 400, 120 N.E. 603; .adlanapalis, etc., Co. v. Morgan [75 Ind. App.
672] 129 N.E. 844; Home, efc., Co. v. Cahill, 71 Ind. App. 245, 123 N.E. 415; In re Whitman 78 Ind. App.
506] 136 N.E. 38; Mtler v. Riverside and Dan River Cotton Mills, Inc., 13 0.1.C. 18. .

“The thought adduced from the foregoing exciudes differences of opinion on the same set of facts;
refutation of a record on a previous hearing wherein the parties at issue were duly represented;
pyramiding of a record by reintroducing that which the former record shows. The limitation of the issue to
the confines of the principles above outiined is in the interest of promoting justice between the parties;

. otherwise, the purpose of the section would be abused by using its provisicns to cover an oversight or
failure to present a claim for the Injury from which the change In condition emanates, thereby substituting
an application for a change In condition for an ariginal application. The recpening of a case on a change in
condition to permit the expression of a difference of opinicn on the former record is subject to the criticism
just stated. In addition, it is tantamount to a collateral attack upon the {Page 881] award entered upon the
former record; it has the further objection of being an indirect approach to an evasion of the provisions of
section 60 of the act relating to reviews: there would be no end to the indefiniteness invoived in fixing the
rights of the parties. In fact, no award would be stable without the safeguards enumerated.

"In a general way, the foregoing analysis presents the principles involved as a background for the
application of the amendment to section 47 in supplying, for the first time, a limitation of twelve months to
a change in condition conforming to the foregoing essentials and dating from the day of the last payment
on the award outstanding at the time such payment is made.

"It is asserted, as a legal proposition, that the amended language, "but no such review shall be made
after twelve months from the date of the last payment of compensation pursuant to an award under this
act,' if applied retroactively, is violative of the provisions of section 58 of the Constitution relating to the
impairment of the obligation of a contract; that the amendment should be applied prospectively. The
defense contends that the amendment is of general application and is retroactive in its operation as it
affects the remedy only; that such construction of the language used does not violate secticn 58 of the
Constitution.

"In the case of Whitlock v. Hawkins, 105 Va, 242 [53 S.E. 401], it was held:

[71 " Retrospective laws are not favored, and a statute is always to be construed as operating
prospectively, unless a contrary intent is manifest; but the legisiature may, in its discretion, pass
retrospective or curative laws, provided they do not partake of the nature of what are technically called ex
post facto laws, and do not impair the obligation of contracts, or disturb vested rights; and, provided,
further, they are of such nature as the legislature might have passed in the first instanca to act
prospectively. '

"The foregoing is accepted as a comprehensive statement of the law relating to retroactive statutes in
general. [Page 882]

“The qualifications to the general principle deserve further consideration, viz.:
“The presumption of law is opposed to giving them a retroactive effect unless a contra

manifest. In the instant case the language used is of general application. There appears no‘d‘sga J
which it shall operate save by the principies of law applicable to all statutes. The manifest purpose!gf he/ %
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canstitutional provision, placing the effactive date of a statute ninety days from the day of adjournment of
the session of the General Assembly, is to allow litigants a fair opportunity to acquaint themselves with the
provisions of the statute enacted at a given sassion in order to institute and prosecute the appropriate
proceeding for the preservation of their rights in accordance therewith. ‘

"The major weight of authority holds that statutes of imitation are placed upon a different level from other
statutes, assuming, of course, that all are subject to the constitutional provision, viz, section 53 of the act,
- in the absence of an emergency clause, which is not invaived in the instant case. 17 R.C.L. 683; Muivey v.
Cily of Boston [197 Mass. 178], 83 N.E. 402 [14 Ann. Cas. 348}; Stale ex ral. Anderson v. General
/ég:dfn:.agres ?g]d Life Assurance Corporation [134 Minn. 21}, 158 N.W. 715 [L.R.A. 1916F, 957, Ann. .
. 19188, 615]. ' ' .

L X A J

"The Supreme Judicial Court of Massachusetts, in the case of Cunningham v. The Commanwealth 278
Mass. 343}, 180 N.E. 147, said: ’

"It is established that a statute of imitations, because i relates to the remedy anly, will apply to a cause
of action existing at the time it is passed if sufficient time has been allowed between the passage of the .
act and the time for the new (imitation to take effect to give opportunity to persons having such causes to
bring their suits or actions. *** ,

“In discussing the question whether the statute would be unconstitutional as applicable to previously
existing (Page 883] causes of action, because in some such cases two years may have elapsed before
the approval of the new act and the plaintiff's only opportunity to bring his acticn under the earlier statute
would be the thirty-day pericd between the approval of the act and the time when it went into effect, the
court held that the act was unobjectionable as applicable to previous causes of action on constitutional .
grounds because the thirty-day period allowed a reasaonable time within which an action might be brought
under the statute. For remedial reasons the plaintiffs in this case had reascnable oppartunity in which to
enforce any rights existing at the time of approval of the statute by filing their petitions within the time
elapsing between the approval of the statute and the time it took effect’

"The same court decided that a reduction in a statute of limitations from six years in tort actions to two
years is retroactive, even though the right of action will already have accrued. Mulvey v. City of Boston
(197 Mass. 178}, 83 N.E. 402 [14 Ann. Cas. 349]. Also, to amplify more fully the ruling of the court, parts of
the head note are cited, as follows, viz.: :

* A statute of limitations, since it affects only the remedy may be made to apply to causes of action which
have already accrued; and the time which limitation has to run may be reduced, providing a reascnable
time is given after the change to allow an action to be begun.***

" A change in the statute of limitations from six years to two, and allowing thirty days in which to bring an
action which accrued more than two years before, is not unconstitutional, as depriving a person of .
property without due process of law. '

"In the case of Lamb v. Powder River Live Stock Co. [C.C.A.] 132 Fed. 434 [67 L.R.A. 558], Circuit
Judge Van Devanter, now a member of the United States Supreme Court, held in the course of construing
a Colorado statute, in this language, to-wit .

"1t shall be lawfui for any person sued in this State on [Page 884] judgment rendered in another more

than six years before the commencamant of the action in this State to plead the same in bak?%vided that

if said judgment rendered without this State be based upon a cause of action which had re

than six years prior to commencement of the action and the said judgment had been rendefedi ?s

State more than three months prior to bringing of such action thereon in this State, it shail be lav‘ﬁ'.-l'tzq;' %

person to plead the same in bar thereof. ' ’a : Cb_.,a R
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“It was held that the act was retroactive, as shown from his opinion, viz.;

"The rule that statutes must be given a prospective, rather than a refrospective, operation, is well
recognized, but, iike other rules of interpretation, it is resorted to to give effect to the presumed and
reasonably probable intention of the legislaturs, when the terms of the statute do not of themsaives make
the intention certain or clear and cannot be limited to change or defeat the intention when it is made
cbvious or manifest by the terms of the statute.

"Net infrequently, in adopting new statutes of limitations, special provision is expressly made for -
enforcing existing rights of action, but a provision of this character was not needed in this instance. Under
the Constitution, the act of 1895, which contained no emergency clause, would not take effect for ninety
. days after its passage, a period which is practically the equivalent of the shortest limitation prescribed in
the act. According to the decisions of many courts, a statute of limitations, the operation of which is
postponed to an appointed time in the future, is effectual from the date of its enactment and a public
notice of its provisions and prospective operation and, if it be not otherwise provided, operates to fix or
designate the time which will elapse between its passage and its taking effect as the period within which to
begin proceedings forthe enforcement of such existing rights of action as will fall within the bar when it

takes effect.

"We think the shortened limitation was intended to apply [Page 885] to acﬁons upon the existing’
judgments and that if that limitation is valid the plaintiff's right of action was barred ninety days after it took
effect, or, three months after it took effect, depending upon when he was put to his remedy by the act. *

*Each limitation must be separately judged in the light of the circumstances surrounding the class of
cases to which it applies, and, if the time is reasonable in respect to the class, it will not be adjudged
unreasonable mérely because it is deemed to operate harshly in some particular or exceptional case. ' 17
R.C.L.679.

“The precise question here presented for determination has been adjudicated by the Appellate Court of
Indiana, Division No. 1, in the case of In re Hogan [75 Ind. App. §3] 129 N.E. 633, on certification of the
question by the industrial board of that State.

*Section 45 of the Indiana act, which has a purport of equivalent value to section 47 of our act, provides,
inter alia, the following:

"The board shall not make any such medification upon its own motion nor shall any application therefor
be filed by either party after the expiration of one year from the termination of the compensation pericd
fixed in the original award, made either by an agreement or upen hearing. '

"The court, in giving this part of the section a retroactive effect, said:

"It is a statute of limitations. Such statutes are considered necessary to the welfare of society. They are
enacted on the presumption that one having a well-founded claim will not delay enforcing it. They neither
create nor destroy rights, but pertain to the remedy solely. '

“The Pennsyivania act carries a provision of similar import to that of section 47 of the Virginia act. The
Appellate Court of that State, in giving the act a retroactive effect, in the case of Marchuk v. Pittsburgh
Terminal Coal Corp. (106 Pa. Super.Ct. 249], 161 Atl. 771, said: [Page 886] .
C- ‘-- ; 'l

"The legislature enacted that the provision now under consideration should be enforced upon-me* i
approval of the amendment. The amendment felates to procedure and applies to pending cases auch "b

not confined to accidents which occur after its passage and approval. The contrary contenuon, made in-v C- *?m-,;
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behalf of the claimant is fully disposed ¢f in the case of DeJossph v. The Standard Stee! Co., §9 Pa.
Super.Ct 497, and Johnson v. Jeddo Highland Coal Co., 99 Pa. Super.Ct. 94.'

"It must be emphasized that a change in condition is quite different from the right to recover for the injury
itself. In some States limitations of different periods for the two differ. As an Hlustration, the Indiana act
places a limitation of two years on the Injury resuiting from the accident, and one year cn a reopening of
the casae on a change in physical condition. In the analysis of cases this distinction is extremely impertant.
As praviously pointed out, the purpose is well defined and often misappiled. it is essential to determine
whether a case presents a claim for injuries by accident or a change in actual physical condition
subsequent to the original award. It is impossible to-have a change in condition without a prior award. A
change in condition is based upon an award in a compensable case. Its object is puraly remedial, as it
eniarges ¢r diminishes the former award to meet the circumstances of a particular case.

* ** The General Assembly of Virginia passed an act on March 22, 1873, Code of 18_7"3. chapter 57,
section 36, page 544, in this language, viz.: :

"No corporation shall hereafter interposé the defense of usury in any action; nor shall any bond, note,
debt or contract of such corperation be set aside, impaired or adjudged invaiid by reason of anything
contained in the laws prohibiting usury. ' :

“In the case of Town of Danville v. Pace, 25 Gratt [66 Va.] 1, 18 Am. Rep. 663, the town insisted that it
had the right to plead usury as to contracts entered into before the [Page 887] passage of the foregoing
act, asserting it applied only to causes of action arising on contracts made after its adoption relying upon
the principle of law that statutes are to be construed as prospective in their operation unless their
language plainly shows the intention of the legislature that they shall have a retroactive effect. The courtin
answering this position, in its opinion, says: .

"It will be observed that the words used are very comprehensive. "No corporation shall hereafter
interpose the defense of usury in any action.” The words "any action” necessarily include suits instituted
before as well as after the passage of the act. There is nothing in the context to give them a more limited
operation. The defense is prohibited in all cases. In order to adopt the canstruction insisted on by the
defendant, other words must be incorparated into the body of the act, so as to make it read: *No

_corporation shall hereafter interpose the defense of usury in any action upon a contract hereafter made.”'

"The statute was held to apply to existing and as well to future obligations, and was construed as
retroactive in operation upon cases pending before the passage of the act. The suit had already been
brought upon such a contract before the passage of the act. It was further held that the act was not in
violation of the Constitution of the United States or that of Virginia in that no vested right was divested by
the construction placed upon the statute by the court

[8] “In further reference to statutes affecting a remedy, it has been uniformly held by our Supreme Court
of Appeals that they are retroactive. This class of cases differs materiaily from those which invoive a
combination of right and remedy, or right alone. There is no vested right involved in a remedy, whereas a
right may be invoived in the latter class. To these the State and Federal Constitutions offer protection.
Judge Burks, in the case of Price's Ex", et al. v. Harrison's Ex', et al., 31 Gratt. [72 Va.] 114, 121,
concurred in the ruling of Judge Staples in the foregoing case of Town of Danville v. Pace, 25 Gratt. [66
Va.] [Page 888] 1 [18 Am. Rep. 663], in making the distinction between those statutes invoiving right,
combination of right and remedy, and remedy alone. He says: "Several cases have been decided by this
court, to which it was held that this statutory provision did not apply; but, on examination, they will be found
to be cases invoiving questions of remedy merely. ' In support of the expression quoted is cited McGruder
v. Lyons, 7 Gratt. [48 Va.] 233, 234; Yarborough and Wife v. Deshazo, 7 Gratt. [48 Va.] mw@d V..

Haisted and Putnam, 20 Gratt. (81 Va.] 211, 225, 226; Town of Danville v. Pacs, 25 Gra 5:15}118
Am. Rep. 663]. ' 23&*.;: .
. = . . NN
"The citations of autharities against construing statutes retrospectively, where they dlsturpwe§ted nghts., :Qg%
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do nat apply to remedial statutes; by all authorities remedial statutes are an exception to the rule, *
McGruder v. Lyons, 7 Gratt. [48 Va.] 233; Perry v. Commonwealth, 3 Gratt. (44 Va.] 632; Town cf Danville
v. Pacs, 25 Gratt. [66 Va.] 1 {18 Am. Rep. 663), Lackiand v. Davenport, 84 Va. 640 [S S.E. 540]; Crabtree
v. Bullding Association, 95 Va. 677 [29 S.E. 741, 64 Am. St Rep. 818].

. "The case of Crawford v. Haisted and Putnam, 20 Gratt. {61 Va.] 211, is authority for the proposition: .
Inchoate rights derived under a statuts ara lost by a repeal of the statute before they are perfected unless
they are saved by express words in the repealing statute. * S

"The case of Smith v. Northern Naék Mutual Fire Asso. of Virginia, 112 Va. 192 [70 S.E. 482, 38
LR.A(N.S.) 1016}, holds the following, viz.:

. "The act of Assembly declaring that "no provision In any policy of insuranca limiting the time within which
a suit or action may be brought to less than one year after ioss shall be valid” appiies not only to policies
l;ﬁec‘reaftter ismxe%d. but also to policies in force when the act was passed and upon which a right of action
ad notaccrued. ***

[3] "It is within the power of the legistature to shorten the period of limitation on an existing contract,
leaving [Page 889] always a reasonable time within which to invoke a remedy for its breach, or to prolong
the period of limitation where the right to plead it has not accrued. The power of the legisiature to change
the limitation is the same whether the limitation be imposed by statute, or by stipulation of parties. The
abject and effect are the same, and the one as well as the other operates only on the remedy. While a
contract is presumed to be made with reference to existing laws, those laws may be altered, amended or
repealed without affecting the binding force of the contract, so long as a sufficient remedy is left for its
enforcement. Legislation of this nature does not impair the obligation of contracts. *

“The time limit fixed in amended section 47 of the act was made uniform in extent with that appearing in
section 25. There is no rule of reason warranting a longer limitation for changes in physical condition than
for injury by accident under section 25. The confusion arising in some jurisdictions, by reason of a
variance [n the two limitations, is not present in this case in view of the language of our act in the two
sections. :

[10] "The language of the act permits of no ambiguity in the fact that the context shows it was intendéd to
apply retroactively and prospectively as to all claims arising under section 47." .

It provides "no such review * * * shall be made after twelve months from the date of thé last payment of
compensation pursuant to an award under this act.” (itafics ours.) The legislature has placed a limitation in
which the petition for review must be filed. The words "an award” are all-inclusive. If the interpretation of
the statute claimed by the employee in this case should be placed upen the act, then it would be
necessary for us to supply words not found in the statute; thatis, such construction would make the act
read “no such review * * * shall be made after twelve months from the date of the last payment of
compensation to any award hereafter made.® Such is not the language of the act. As adopted, it includes
two clasges of awards - [Page 830] those theretofore made, and those thereafter to be made. There is
nothing in the phraseology that confines its operations to either past or future awards, but both are
included. For interpretation of similar language see Litton’s Case, 101 Va. 833, 44 S.E. 923; Wilkes v.
Wilkes, 115 Va. 886, 80 S.E. 745; Walker v. Temple, 130 Va. 567, 107 S.E. 720; Fidelity Co. v. Gill, 116
Va. 86, 81 S.E. 39; Southemn Railway Co. v. Simmons, 105 Va. 651, 55 S.E. 489.

The legislature intended to place a limit within which a change of physical condition must be asserted in
order to eliminate the indefiniteness and uncertainty invoived in this class of cases.

in Wise Coal Co. v. Roberts, supra, in discussing the section prior to the 1932 amendmen[.o_ S d:

: , T v‘g
"While admitting that the statute fixes no limitation for filing such an application, the court is askedn. MIED‘
as a matter of law that seven years is an unreasonable time; in other words, the court is asked.to do what~ «"‘ﬁn:
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the legislature has nct seen fit to do, /e., fix a ime mitin whu:h an application basedon a change in
condition must be filed.”

Since that opinicn was rendered the legisiature has fixed a time fimit in which an appﬂeﬂon based on a
change in condition must be filed. In so doing it used language which is all inclusive.

Qur answer to the legal question invoived is: That the legisiature meant what :t said that "no such review
shall be made after twelve months from the date of the last payment of compensation pursuant to an
award under this act,” and that it includes both past and future awards.
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161 S.E. 802
. In the Supreme Court of Virginia

Richmand
BRISTOL DOOR AND LUMBER CO. (Employer) AND
AETNA LIFE INSURANCE CO. (Insurance Carier)

V.
J. W. HINKLE (Claimant)
Decided: January 14, 1932

Present, Campbell, C.J., and Holt, Epes, Hudgins and Browning, JJ.

1. WORKMEN'S COMPENSATION ACT - Raview on Ground of Change of Condition - Section
1887(47) of the Code of 1930. -Section 1887(47) of the Code of 1930 is the only statutory
authority for a review of an award of the Industrial Commission on the ground of change in
condition. If the insurer or employer elect to make such application they must do so under this
section of the act. Thé claimant derives the same right from the same source. It is difficuit to
perceive why the same rule should not apply afike to both applicants.

2. WORKMEN'S COMPENSATION ACT - Review on Ground of Change of Condition - Section
1887(47) of the Code of 1930 - Date of Compensation of Award for Change in Condition - Case at
Bar. -The instant case was an appeal from an award upon an application by a claimant made
under section 1887(47) of the Code of 1930, which provides for a review of an award on the
ground of a change in condition. Claimant received on January 7, 1926, a compensable injury,
and on February 18, 1926, entered into an agreement with his employer providing for the payment
of $12.00 per week during disability, and pursuant to this agreement was paid to February 13,
1926. This agreement was filed with the Industrial Commissicn by which it was ratified. The final
settlement receipt of the claimant stated that he was able to return to work on February 13, 1926,
and that the sum received was the final payment of compensation to him under the workmen's
compensation act for all injuries received by him on the 7th of January, 1926. Claimant returned to
work and continued to do so until the 26th day of November, 1930. Claimant was injured by a
timber falling on his leg, and the Commission found that he had suffered a sixty-eight per cent
loss of the use of his leg, and directed an award in his favor for $12.00 per week for 119 weeks,

beginning on February 13, 1926, payable in a lump sum; thus the Commission made its award
retroactive. :

Held: That the retroactive award was in derogation of the spirit and intent of section 1887(47) of
the Code of 1930. Therefore, the Supreme [Page 475] Court of Appeals reversed the award in so
far as it dated back to the 13th of February, 1926, and held that it should begin as of the date of
the application of the claimant, March 9, 1931.

3. WORKMEN'S COMPENSATION ACT - Raview on Ground of Change of Condition - Section
1887(47) of the Cade of 1930 - Date of Compensation of Award for Change in Condition - Case at
Bar. -In the instant case claimant accepted an award for disability due to an accident@ryJanuary
7, 1926, and on February 18, 1926, signed a receipt in full for compensation for th9gcddent,

After more than five years he made application under section 1887(47) of the Code 354939’(« 2.
review of the award on the ground of change of condition. When claimant accepted the monay 2505,
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compensation for the injury inflicted and retumed to work the matter was for the time a closed
incident. If he suffered a relapse, if a change for the worse occurred in his condition, he knew it
and he knew when it took place, and should not have waited for five years-before making the
application for the review. The fact that he tcld the foreman and the manager or superintendent of

the employer that he was still suffering dfd not supply his omission to file the applmﬁon fora
. rehearing. ,

Appeal from an award of the Industrial Commission.
Reversed in part, affirmed iﬁ part, and remanded.
The opinion stzta the case.
Parrish & Butcher, for the plaintiffs in error.
Warren & Cantwell, for the defendant in error.
BROWNING, J., delivered the opinion of the court.

The claimant, J. W. Hinkle, on January 7, 1926, while in the employ of the appellant, Bristo! Door and
Lumber Company, received a compensable injury. On February 18, 1926, a memerandum of agreement
was entered into between the claimant and the employer, providing for the payment of twelve dollars per
week during disability. Pursuant to this claimant was paid to February 13, 1926, the sum of $22.29. This
memorandum of agreement was filed with the Industrial Commission of Virginia by which it was ratified.
The [Page 476 final settiement receipt of the claimant stated that he was able to retum to work on the
last date mentioned and that the sum received was the final payment of compensation due him under the
workmen's compensation law (Acts 1918, chapter 400, as amended) for all injuries received by him on the
7th of January, 1926. Thereupen, the claimant returned to work for the same employer, and continued so
to do until the 26th day of November, 1930, at which ime he stopped. The claimant was injured by a
timber falling on the calf of his left leg, resulting in a rupture of the veins, or a varicase condition of that leg.
On the 9th of March, 1931, he made application for a hearing before the Industrial Commission under
section 47 of the act (Acts 1918, chapter 400), which provides for a review of an award on the ground of a
change in condrﬁon

The Commission found, as a fact, that the claimant had suffered a sixty-eight per cent loss of the use of
his leg due to the said injury of January 7, 1926, and directed an award in favor of the élaimant of $12.00
per week for 119 weeks beginning on February 13, 1926, payable in a lump sum.

The case is before this court upon a writ of efror.
The defendants urge four assignments of eror as follows:
1. The Commission erred in dating its award back to February 13, 1926.

2. The Commission efred in refusing to dismiss the claimant's application for compensation on account
of his unreasonable refusal to accept suitable surgical and medical treatment tendered by the employer.

3. The Commission erred in refusing to dismiss claimant's application for compensation on account of
claimant's laches in asserting his claim.

4. There is no evidence in the record to support the Commission's finding of fact that clai
suffered a s:xty-ezght per cent loss of use of his leg since February 13, 1926, and this, the&le,
constitutes an error in law. [Page 477] ) :.:9, b
oy R
In our opinion assignments 2 and 3 are without ment. for manifest reasons, and, in view of what\we shan’"-" &N 17,
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presently say of assignment 1, itis unnecessary to consider éé;signment~4.

[1-3] it will be observed that the Commission made its award retroactive. This we think was in derogation
of the spirit and intendment of the statute. Section 47 is as follows:

*Upon its own motion before judicial detarmination or upon the application of any party in interest on the
ground of a change in condition, the Industrial Commission may at any ime review any award and on
such review may make an award ending, diminishing or increasing the compensation ;reviously awarded,
subject to the maximum or minimum provided in this act, and shall immediately send to the parties a copy
of the award. No such review shall affect such award as regards any monies paid.”

The Industrial Commission of Virginia has adopted a rule requiring insurers and ernployers to pay

. cempensation to the date upon which they make application for hearing cn the ground of change in
condition. Presumably, this rule was adopted and promulgated under warrant of the last sentence of the
above section, This section is the only statutory authority for a review on the ground of change in
condition. If the insurer or employer elect to make such application they must do so under this section of
the act The claimant derives the same right from the same source. It is difficult to perceive why the same
rule should not apply alike to both applicants. indeed, that it should apply to the application of the claimant
in cases like the immediate one is supported by the better reasoning. Hinkle, the claimant here, suffered a
total disabifity from the injuv for a short period, for which he was paid. Of his own valiticn he returned to
work, announcing at the time his ability to do so, and receiving compensation, in accordance [Page 478]
with the receipt, "for all injuries received by me on or about the 7th day of January, 1926.”

it is true that he testified at the review that he told a clerk of the employer, when the receipt was
presented for his signature, thét he did not intend to sign a‘receipt in. full. However, when he accepted the
money as compensation for the injury inflicted and retumned to work the matter was for the time a closed
incident. If he suffered a relapse, if a change for the worse cccurred in his condition, he knew it and he
knew when it took place, and yet he waited for more than five years before making the application for the
review. His testimony that he told the foreman and the manager or superintendent of the employer that he
was still suffering, is not a sufficient answer to this contention. That did not supply his cmission to file his
application and implead the parties interested.

Again, if the award is to date back to the time of the final settlement for the total disabilify, a pericd when
the employer had no means of knowing that a change was takmg place in his condition, the employer
would be deprived of its right to fumish medical and surgical aid in an effort to rehabll‘tate him and restore
him to health.

In the case of Raven Coal Corp. v. Absher, 153 Va. 332, 335, 149 S.E. 541, 542, this court, through Mr.
Justice Holt, said: "This statute is highly remedial and should be liberally construed, and the judgment of
our painstaking and able Commission is entitled to the utmost consideration; but the employer and the
insurance carrier are entitled to fair consideration also.”

in the case of King v. Empira Collieries Co., 148 Va. 585, 588, 139 S.E. 478, 479, 58 A.L.R. 193, Judge
Burks, speaking for the court, said: "There has been so much confusion and conflict among the decisions,
English and American, construing the compensation laws, that precedents are of but little value, * * *."
[Page 479]

We do not consider it necessary to review the few cases that have been cited here.

We reverse the award of the Commission in so far as it is dated back to the time of the settiement,
namely, the 13th of February, 1926, and hold that it should begin as of the date of the applxwdzg of the

claimant, March 9, 1931. 4@ 0
In all other respects the award of the Commissicn is affirmed. The case is remanded to the Comrmé_
with direction to reform the award to conform to this cpinion. o wo“« 7
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Reversed in part, affirmed in part, and remanded.
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VIRGINIA: IN THE WORKERS' COMPENSATION COMMISSION
DARRYL MONROE, Claimant
v.

TARMAC AMERICA, Employer
BIRMINGHAM FIRE INSURANCE COMPANY
OF PENNSYLVANIA, Insurer

VWC File No. 180-60-84
Decided: December 8, 1998

John H. Klein, Esquire

Montagna, Klein & Camden, L.L.P.
415 St Paul's Boulevard, Suite 200
Norfolk, Virginia 23510

for the Claimant.

F. Nash Biliscly, Esquire -
Vandeventer Black LLP

500 World Trade Center
Norfoik, Virginia 23510-1699
for the Defendants.

Opinion by the Full Commission

Review on the record by Commissioner Diamond, Commissioner Tarr, and Deputy Commissioner Wilder
at Richmond, Virginia.

The claimant and the employer/insurer requested review of the October 7, 1997 Opinion of the Deputy
Commissicner. The employer challenges the decisions that the claimants claim was not barred by willful
misconduct nor by termination for cause. The claimant appeals the finding he did not prove a
compensable disability related to his industrial accident.

The claimant was driving a cement truck in the course of his employment on August 28, 1995 when he
lost control of the truck as he drove on an interstate entrance ramp. A state trooper who investigated this
accident cited the claimant for reckless driving and failure to maintain contrai of his vehicle. On February
16, 1996, the claimant was convicted in the General District Court for the City of Newport News of
operating a vehicle with improper equipment and failing to maintain proper control of his vehicle.

The employer/insurer initially did not accept the claimant's August 28, 1995 accident as compensable,
prompting him to file a June 7, 1996 claim for benefits. The Commission scheduled a November 8, 1996
hearing on this claim, but on November 5, 1986, the parties agreed that the Commission could enter an
award for medical benefits. The Commission's November 8, 1996 Award Order stated that "the parties
agree that this matter is compensable and that no compensation benefits are due at this time" an
canceled the scheduled hearing. The claimant later filed a November 22, 1996 applicatlon tha
subject of the hearing before the Deputy Commissicner that led to this review.
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. date of his accident and further treatment from doctors at a NOW Care facility and from his family
physician, Dr. Clarence Holland. The emergency room record indicated that the claimant was treated for
left shoulder, left elbow, head, and neck injuries. The claimant acknowledged on cross-examination that
he was not experiencing back problems on the day of his accident

The claimant averred that he reported back problems to Dr. Holland, but Dr. Holland's office note for
September 8, 1995 reflected only complaints of headaches, blurred visicn, and neck soreness. Dr.
Holland's September 12, 1895 office note also did not reflect complaints of back problems. A NOW Care
record dated September 13, 1995 included the claimant's complaints of neck and back pain. Recerds
from NOW Care dated September 18 and 21, 1985 indicated that the claimant was receiving treatment for
resolving cearvical and lumbar sprains.

.~ The claimant had received treatment for problems secondary to sciatica at the emergency room of
Virginia Beach General Hospital on September 23, 1994. In November 1994, the claimant complained of
hip and buttock pain caused by his work at a waste faclity. The claimant agreed cn cross-examination that-

hewomabad<bracewhﬁeworldngasadumpﬂuckdﬂverandasaeementtmckdﬂver .

Dr. Halland released the claimant to retum to light duty on September 12, 1995; Dr. John Shaughnessy
at NOW Care released the claimant to regular duty on September 25, 1995. When the claimant reported
to wark with. his pre-injury employer, his employer terminatad his employment The employer's operations
manager testified that the claimant was terminated because he had operated his truck "in a reckless and
careless manner and the accident could have been avoided.” The operations manager said that the
cement truck damaged in the claimant's accident was valued at one hundred ten thousand dollars.

After his termination from erfiployment, the claimant returned to Dr. Holland on October 4, 1995. The
office note from this visit did not indicate that Dr. Helland addressed the claimant's abiiity to work. The
claimant next received medical treatment from Dr. Holland on May 7, 1986. Dr. Holland noted that the
claimant was complaimng of sharp, shooﬁng pain down his left and right legs and tendemness in his
buttacks but no back pain. Dr. Holland again did not address the claimant's ability to work.

As the result of the claimant's request for assistance from the Virginia Department of Rehabilitative
Services, he was referred to Dr. John Williamsen, an orthopedic surgeen, on September 26, 1996. Dr.
Williamson diagnosed the claimant as suffering from chronic neck and back pain with minimal
degenerative disc disease. Dr. Williamsen testified at his pre-hearing deposition that "l don't believe the
automobile accident exacerbated that pathology - which is different than exacerbating what the complaints
are.” On cross-examination, Dr. Wiillamson stated that assuming "a history of a 1994 injury with back and
leg complamts conﬁnumg after that, working from April of *95 to August of 95, then increased complaints
after the August '95 injury,” the claimant's increased back complaints were related to his August 28, 1995
accident.

The claimant sought treatment from Dr. J. Abbott Byrd, an orthopedic surgeon on a panel offered by the
employer/insurer. Dr. Byrd first examined the claimant on October 14, 1996 and continued to treat him
through June 30, 1997. Dr. Byrd feit th