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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1822
W. A. PAGE AND HOLT P.A.GE, INDIVIDUALLY AND
TRADING AND DOING BUSINESS AS W. A. PAGE
& CO. AND/OR W. A. PAGE & SONS,
Plaintiff in Error,
vers~ts

C. A. WILSON, Defendant in Error.

PETITION FOR A WRIT OF ERROR AND
SUPERSEDEAS ..

'l'o the H onoraible Chief Jttstice and the Associate Justices of
the Supreme Cowrt of Appeals of Virginia:

Your petitioners, vV. A. Page and Holt Page, who are co•
partners trading and doing business under the name of W. A.
Page & 'Company, but who were sued as also trading as W. A.
Page & Sons, respectfully represent that they are aggrieved
by a judgment of $1,000.00 and costs rendered against then1
by the Law & Equity Court of the City of Richmond on the
17th day of March, 1936, in an action for malicious prosecution brought by C. A. Wilson. A transcript of the record is
herewith presented, from which it appears the Supreme Court
of Appeals has jurisdiction. The parties will be referred to
as plaintiff and defendants in accordance with their respective
positions in the trial court.
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THE FACTS.

The ~efendants, trading as vV. A. Page & Company, are
and have been for a number of years wholesale grocers, do. ing business in the City of Richmond, ·virginia, upon a cash
and carry basis. The plaintiff from 1924 until at least the
latter part of 1931, was a retail grocer and conducted his
business ·at 519 Hull Street, South Richmond, which is the
lower end of Hull Street and a very poor neighborhood, and
occupied as living quarters the rooms o-ver the store and his
wife helped him in the conduct of the business. The plaintiff
had dealt with the defendants for a number of years and the
defendants had permitted the plaintiff to purchase merchandise from them the first two or three days of the week and
g·i tre his check in payment on Fridays, which would be deposited on Saturdays and reach his bank of 1\Iondays. This
course of dealing continued until September 15, 1931, when
the defendant, W. A. Page, told the plaintiff he eould no
longer credit him. On that day the plaintiff purchased merchandise from the defendants an1ounting to $31.93, giving
his check for $85.82, covering the n1erchandise purchased and
delivered and $5i3.89 owing the defendants on open account.
This check was returned on account .of insufficient funds, the
plaintiff was notified· and promised to be over in a f.ew days
to attend to it.
The defendants heard nothing further from him until October 2, 1931, 'vhen he called one of their etnployees and gave
an order over the telephone for rnerchandise 'vhich he wanted,
and asked that it be g·otten up so he would not have to wait
when he came for it. This order amounted to $90.46 and
when the plaintiff came for it the same day an.d told the defendant, vV. A. Page, he wanted to give a check for the merchandise delivered him that day and also covering the prior
bad check, Page raised the question as to whether or not
the check would be paid and the plaintiff assured the defendants it would be all right, using this language: "I assure you it will be all right" (R., pp. 100-101). Thereupon,
the defendants accepted the check, which was for $183.05.
This check was also returned by the bank on account of insufficient funds, the plaintiff was notified and failed to pay
the same in five davs.
~:he defendants, after trying to collect from tin1e to time
the amount owing· on the last mentioned check and seeingfrom the Daily Record, a commercial paper distributed among
1n€'rchants, that various judgments were being rendered
against the plaintiff, and knowing that the plaintiff was purchasing and operating· for hire various trucks and believing
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the plaintiff was not making any effort to pay said chec~,
consult€d W. II. Carrier, .Jr., a Justice of the _Peace of the
City of Richmond, 1\Iarch 16, 1934, laying before him all of
the facts and circumstances, and he advised the defendants
to swear out a warrant against the plaintiff under the bad
check statute, which they did. The material portions of said
statute is in the following language:
Sec. 4149 ( 44) First "Any person who, with intent to defraud, shall make or draw or utter or deliver any check,
draft or order for the payment of money upon any bank, • 411 •
knowing, at the time of such making, drawing, uttering or delivering, that the maker or drawer has not sufficient funds
in,· or credit with, such bank, * * * for the payment of such
check * i.t: * although no express representation is made in
reference thereto, shall be guilty of larceny.

•
''Third. In any prosecution under this section, the making
or drawing or uttering or delivery of a check, draft or order,
payment of which is refused, ~ * * because of lack of funds
or credit, 1all be ··im
· d,dence of intent to~~
<tlld of kuowle g-e of insufficient funds in, Or creaif with~h
hank, * * ~ unless such maker or drawer shall have paid to
ihe drawee thereof the amount due thereon, * * * within five
d~ys .after receiving notice that such check, * * hasnot been
paid.
({t

'' Fiftl1. In any civil action g-rowing out of an arrest of
this section, no evidence of statements or representations as
to the status of the check,· * * * or of any collateral agreelnent with reference to the check, * * * shall be admissible,
unless such statements, or representations, of collateral agreement, be upon the instrument.''
The warrant issued by the Justice of the Peace charged the
plaintiff with obtaining merchandise to the extent of $183.05,
but since the plaintiff only obtained merchandise of the value
of $122.39 on the faith of the checks, a motion was made by
counsel for the defendants to amend the warrant so that it
would charg·e the plaintiff with obtaining merchandise to the
amount of $122.39 on the checks, which motion was granted.
The plaintiff, for some reason or another, was dismissed
of said charge and instituted by notice of motion an action
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, for malicious ·prosecution, which followed the usual common
law declarat~on and set forth his arrest and acquittal and
charged the defendants acted without probable cause and with
malice and he had been injured in his good name, fame, reputation, etc. The plaintiff was his only witness to testify in
his behalf and at the conclusion of the defendants' evidence
did not take the stand to rebut any evidence given by the witnesses for the defendants.
At the conclusion of the plaintiff's evidence a motion was
made (R., pp. 75-78) to strike the evidence of the plaintiff
upon the ground that it showed the defendants acted on probable cause and that in fact it showed that the plaintiff was
guilty of the offense charged. This motion was overruled,
an exception was taken, and after defendants had put on one
witness the court recessed for lunch. Thereafter, before the
jury was called in and the trial resumed, counsel for the defendants renewed their motion, submitting further argument
in support thereof, which shared the same fate, and an exception was taken. Attention of the court is called to what
transpired between the court and counsel for the defendants
during argument on said motion and renewal thereof (R., pp.
75-78 and 82-86), since counsel for the defendants believes it
shows the erroneous views entertained by the court concerning the la'v of the case.
At the conclusion of all of the evidence the defendants
moved to strike out the plaintiff's evidence upon the same
grounds and the further ground that there was no contradiction about the defendants having consulted the Justice of
the Peace, making full disclosures and acting on his advice,
which motion was also overruled and an exception taken (R.,
p. 123).
The court declined to give a punitive damage instruction
and the only instruction relating· to damages given by the
court was Instruction It,, which told the jury the plaintiff
could recover for any expenses incurred, any mental suffering endured and any damage done to his reputation and standing in the community. The only damage he proved was that
he had agreed to pay his attorney $25.00 for defending the
criminal action.
The court, over the objections and exceptions of the defendants, gave at the request of the plaintiff in addition to
Instruction It\ instructions lettered A, B, C, E, G, H and J,
denied on objection of the defendants the plaintiff's instruction lettered D, amended defendant's instruction. numbered
1, shown beginning at page 137 of the record, by striking out
at the end thereof the words ''then you must find for the
defendants'' and inserted in lieu thereof the words ''then

,
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the jury may consider all this in determining ·whether the
defendants acted with malice and probable cause''. The last
mentioned instruction was the only one asked for by the defendants in the beginning, but after it was amended and given
by the court, the defendants asked the court to give instructions numbered 2, 3, 4, 5, 6 and 7 (R., pp. 128-132), which it
did.
.
The jury returned a verdict in favor of the plaintiff for
$1,000.00; and thereupon the defendants by counsel moved
the court to set aside the verdict upon the following grounds:
1. That the same is contrary to the law and the evidence.
2. That the same is excessive.
3. For improper admissions and exclusions of evidence.
4. For misdirection of the jury regarding the law of the
case and in granting· instructions offered by the plaintiff and
objected to by' the defendants, and the refusal of certain instructions offered by the defendants and the amending of
certain instructions offered by the defendants.
5. F·anure of the court to sustain motions made by the defendants.
This motion the court overruled and entered judgment
against the defendants on the jury's verdict and the defendants excepted. Since a motion to set aside a jury's verdict
is dealt with as a dmnurrer to the evidence, a fuller statement of the testimonv and facts will be set forth and dealt
with in argument of uassignm-ent of error #1.
.

ER-RORS

ASSIG~TED.

Your petitioners assign as errors:
1. The action of the court in refusing to set aside the verdict and grant a new tri~l upon the ground that the verdict
was contrarv to the law and evidence.
2. The action of the court in refusing to set aside the verdict upon the ground of being· excessive.
3. The action of the court in admitting certain evidence on
behalf of the plaintiff over the objection and exception of the
defendants.
4. The action of the court in excluding certain evidence offered by the defendants, to which action the defendants, objected and excepted.
5. The action of the court in granting on behalf of the
plaintiff over the objections and exceptions of the defendants
instructions A, B, 0, E and F.
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6. The action of the court in amending instruction # 1 by
striking iherefrom at the end thereof the words ''then you
must find for the defendants'' and substituting in lieu thereof
the words ''then the jury may consider all this in determinin!!: whether the defendant acted with malice and probable
ca:use", and in giving· the same in its amended form over the
objection and exception of the defendants.
7. The action of the court in refusing to strike out the plaintiff's evidence in accordance with the motion made at the
conclusion of the plaintiff's evidence, and also the motion
made at the conclusion of all of the evidence, the proper exceptions having been taken to the action of the cotll't.
ARGUMENT.

_ The foregoing assignn1ents of error will be discussed in
the order hereinbefore set forth, unless otherwise indicated.
ASSIGN~IENT

OF gRROR #1.

It is submitted that the uncontradicted credible testimony
shows (a) that the plaintiff was guilty of the offense charged;
(b) that the plaintiff did not prove that the defendants acted
without probable cause and n1aliciously; and (c) that it shows
the defendants acted on probable cause, without malice.
In connection with the contention that the ·plaintiff was
guilty of the offense charged, it will be observed that the
statute referred to makes a crirninal offense thl) drawing· of
a check with intent to defraud, Jn10wiug· at the time of the
drawing and uttering· of the san10 there is not sufficient funds
in, or credit with, the bank, for the check to be paid, althoug·h
no express representation is made in referenc-e thereto. The
fact that the check is not paid is prima fa,cie evidence of intent to defraud and of knowledge of insufficient funds in,
or credit with, the bank, unless the check is paid ·within five
days; and in civil actions the statute prohibits evidence of
stateinents or representations regarding the status of the
check or collateral ag·reements with reference thereto, unless
in writing upon the instrument, and that no distinction is
made between prior or subsequent representations or collateral agreements.
With respect to the contention of the defendants that he
obtained from them on September 15, 1!l31, merchandise worth
$31.93, at the time giving them a check for $85.82, which covered the open account then due the defendants, the plaintiff
'vas asked if he did not give the defendants the check of September 15, 1931, for $85.82 and if that check did not cover
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merchandise bought and delivered to him that day and $53.89
he owed the defendants (R., p. 51). He answered in part
"what the check covered, I don't know". He was also asked
the following questions and gave the following answers:
Q. Mr. \Vilson, is not that a carbon copy of the sales ticket
made you on September 15, 1931, showing the exact amount
you bought on that day, amounting to $31.93?
A. Yes, that is what we generally got on a purchase (R.,
p. 54).
Q. That bill is marked paid on September 15, 1931. If you
did not pay it with that check of $85.82, what did you pay it
with?
A. I could not say (R., p. 55).

With respect to the contention of the defendants that he
obtained from them on October 2, 1931, merchandise amounting· to $90.46, at the time giving them a check for $183.05,
the plaintiff was on cross examination asked the following
questions and gave the following answers:

Q. Now, 1\fr. Wilson, is it not a fact, also, that on October
2, 1931, you obtained merchandise from "'\\T. A. Page & Company in the snn1 of $90.46, at the time giving Page a check
for $183.05 ; this covering the $90.46 mer.chandise boug'h't
that day, the returned check of $85.82, and another item of
$6.77 that you owed Page? (R., p. 52.)
A. I don't know liow to answer that, yes or no, because
the only answer I could give to it would be, if I said yes, I
would not know; if I said no, which would be the proper
thing to say, but under the circumstances my answer, your
honor, would bound to be 'vhat it was before, that Mr. Page
looked after those things and I do not know wha.t it covered
or how much it was (R., p. 53).
Q. Yon observe that by that method of computation, the
sum of $183.05, the precise amount for which you gave this
check on October 2, 1931, is arrived at, don't you'
A.. l\:fy answer would still be, I sent the check to .M.r. Page
and I don't know how much it covered until you told me (R.,
p. 53).
Q. I hand you three sales tickets of W. A. Page & Company to C. A. "\Vilson dated October 2, 1931, one for $11.17,
another for $38.88, and the third for $40.41, making a total
of $90.46, all of which are marked paid October 2, 1931, the
day of the purchase, and ask you if .those are not carbons
of the original bills showing the goods you bought _from Mr.
Page?
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A. Yes, this is the stuff I got from lfr. Page but my answer
would still be, I did not know the amount of anything until
I was called by Mr. Page and told the amount of the checks
(R., p. 56).
Q. Did you not receive the bills that day, you having sent
the check in 1
A. If that was bought on the day I sent him the check, I
received those three bills; but I did not receive the other
amount (H., p. 60).
Q. So it is a fact that on October 2, 1931, you gave 1vir.
Page that check for $183.05 and you got from Mr. Page at
the time his goods amounting· to $90.46, is that not true 1
A. If those bills are marked paid on October 2nd and that
bill is $90.46 and the check is $183.05, I had some bills already that I had purchased before that.
Q. Mr. vVilson, I did not ask you that. Please confine your
answers so that they will be responsive.
A. Your honor, I cannot confine my answers to something
I do not know (R., p. 61).
Q. I asked you if it is not a fact that on October 2nd yol\
gave lfr. Page a check for $183.05 and that you got goods
from him to the amount of $90.46 on that day¥
A. I got those goods the same day I gave Mr. Page a check
to make out (H., p. 61).
Q. What did you understand it was to be made out for?
A. I understood it to be made out for all I owed him that
day (R., p. 61).
Q. Yon were notified that the check had been returned on
account of insufficient funds, were you not?
A. Yes (R., p. 62).
Q. You did not make that check good within five days, did
yon, after you received notice?
A. I don't know how to answer that question. I would
have to be instructed. I would consider I made it good to
the best of my ability at that time (R., p. 62).
Q. ~Ir. Wilson, by making good, I mean, did you pay :!vir.
Page the money on that check?
A. I did not. I did not have it (R., p. 62).
In connection with the contention that the plaintiff's evidence does not show the defendants acted without probable
cause and maliciously, it is submitted that if they acted on
probable cause, then whether or not they acted maliciously
is immaterial. But in this cas.e there is no evidence of lack
of probable cause or malice. Indeed, in view of the statute,
4149 (44), the plaintiff having admitted he gave the check
on October 2, 1931 (he did not deny giving the one on
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September 15, 1931, and the defendants having t~stified that
he did and their evidence being· uncontradicted), the only way
that would be open to him to show a lack of probable cause
would be for him to first show that he did not obtain merchandi~e from the defendants on September 15th and October 2, 1931, and this he did not attempt to do.
With respect to the contention that the evidence shows the
defendants acted on probable cause and without malice, the
attention of the court is called to the foregoing and following
evidence of the plaintiff, and in connection therewith it should
be borne in mind that his case can be no stronger than he
himself makes it, lJ!lassie v. Pirmstone, 134 Va. 450; Basset &
Co. v. Wood, 146 Va. 654; Davis v. Wilkins, 164 .S. E. 649.
His testimony \Vas to the effP.ct that he opened business at
519 Hull Street, a poor neighborhood, about 1924, that he
dealt with the defendants over a period of years, that he
was on the verge of bankruptcy the latter part of 1931 when
he gave the checks to the defendants, that at that time he
closed the store for about twelve hours (R., p. 42) after which
his son-in-law ran the store for about twelve months or until
the son-in-law left them (referring to him and his wife), he
giving his son-in-law the stock of goods, that after the sonin-law left his wife ran the store in her name (and it appeared she was running it at the time of the trial, November
25, 1935), that about the time his son-in-law started runningthe business, he (plaintiff) started operating a secondhand
truck, which a New York friend had given him, upon the
streets for hire; that at the time he gave the checks he was
upon a strictly cash basis and had no credit standing or reputation and when asked about tl1e injury to his reputation he
said "I did not say it injured my credit" (R., p. 38), and in
response to the question did anyone refuse to deal with him,
he answered "Not directly refuse me because I was on a
strictly ca·sh basis and nobody refuses cash" (R., p. 38); that
the High Constable came to levy upon the store effects on a
judgment of $10.59 against him in favor of M. M. Rowe &
Cmnpany, and he testified with respect to the visit of the High
Constable as follows: "I told him to read the license. I was
there when he came in and I told him to read the license; it
was in ~frs. ·wilson's name'' (R., p. 41) ; that judgments were
rendered against hiln after he gave the checks at the rate of
two per week and he knew they were published in the Daily
Hecord.
I-:Ie admitted issuing worthless checks and when asked if
he had not had hundreds of his checks to come back on account of insufficient funds, he answered, ''Well, I never
counted how many I had come back'' (R., p. 46), and in re-
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sponse to another question about the number of checks he
had had come back on account of insufficient funds, he said
''I would not say how many'' (R., p. 46).
1:-Ie also attempted to testify with respect to an understanding he had with the defendants to hold his checks, which his
counsel designated as the method of doing business over a
period of approxin1ately ten years, but on objection of the
defendants the court would not permit him to do so. There~
after, over the objections and exceptions of the defendants,
he gave testimony fro1n which the inference could have been
and probably was drawn by the jury that there existed an
agree1nent or understanding under which the defendants were
to boJd the checks, and also testified over the objection and
exception of the defendants that after the check on October
2, 1931, eame back, the defendants agreed to let him make
paynl(mts thereon from tilne to time, and that he offered to
do hauling for the defendants (the defendants had their
own trucks for that purpose), that he offered to get money
from the Morris Plan Bank if the defendants would endorse
the paper, and that he offered to give the defendants the
secondhand truck "rhich l1is New York friend had given him
(the defendant, Page, said it was not worth $50.00).
He also admitted, as hereinbefore stated, that he received
notice of the non-payn1ent of the check and said he did not
pay the defendants because he did not have the n1oney.
The plaintiff on October 9, 19R1, had given the def·endants,.
or some of their employees, for a cash purchase a check for
$45.00 and again on October 29, 1931, he gave them another
check for another cash purchase and in both instances after
he got home with the goods, he called the defendants and
told then1 not to deposit the checks because ·he did not have
the funds in bank to meet same. These hYo checks he finallv
paid in installments with the exception of six dollars ancl
some cents, but he did not pay anything on the check of
$183.05 according to the defendants.
After the dismissal of the criminal proceeding, the defendants sued the plaintiff civilly for $189.31, which included the
check of $183.05 and $6.26, a small halanee owing, and the
plaintiff, after requesting a continuance, failed to show up
on the day the case was continued to and judgn1ent was rendered against him for the full amount. In connection with
the civil warrant against him for $189.31, he testified, "\Ve
had no dt~fense. vVe ackno"rledgecl it" (R., p. 69). However, on the trial of the n1alicious prosecution suit he produced four receipts ag·gregating· $23.00, 'vhich he clain1ed
were payments he n1ade on the check of $183.05, whereas
the defendants contended they were pay1nents on the checks
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of Octoher 9th and 29th, 1931, and his attorney had to finally
adtnit it was self-evident those receipts had no bearing on
the check (H., p. 69).
The plaintiff also produced bills showing he purchased for
cash from the defendants subsequent to October 2, 1931, on
through lVIarch 16, 1934, and while he testified that his cash
purchases prior to October 2, 1931, ran from $250.00 to $500.00
per week (R., p. 65) the bills he produced from that date on
to March 16~ 1934, aggregated only $171.83, divided as follows: 1931, 46c; 1932, $116.10; 1933, $52.89; and another bill
of $2.38, the time of purchase not being clearly indicated.
The defendant, W. A. Page, testified he had been allowing
the plaintiff to purchase goods ~fonday, Tuesday and Wednesday and give his check on Fridays for the goods purchased,
but that around the first part of September, 1931, the plaintiff told him he was building a home in the Forest Hill neighborhood, to cost around $7,000.00 or $8,000.00, and that he
said to the plaintiff at the time ''"\Viis on, yoiu success has been
that you and your wife were there together" (referring to
the fact that they lived over the store and his wife was always there). ''You are building- your home. You are taking
your best clerk out of the business, because your wife will
have to stay at the house and you are putting yourself under
obligations which I don't believe your business can stand"
(H., p. 99) ; that a short time later he learned the lot the house
was being built on was in the name of the plaintiff's wife
and he told the plaintiff on September 15, 1931, he would
have to discontinue the little courtesy they had been extending hin1 (meaning that they could no longer give him four
or five days credit as they had theretofore been doing) and
in explaining why he was taking that position, said to the
plaintiff, "I think you have made yourself a bad credit risk.
The n1oney you will be taking in from your business will be
put in the property, which is in your wife's name, and I do
not think anyone will credit you or give you time'' (R., pp.
99-JOO).
It was on that day and in pursuance to that conversation
that the plaintiff gave his check for $85.82 covering $53.89
owing on open account and the cash purchase of $31.93 made
that day, thereby bring·ing the account up to date. Neither
the plaintiff nor the defendant testified that any conversation
occurred on September 15, 1931, when the plaintiff got $31.93
worth of goods and gave his check for $85.82, and it therefore clearly appears he was guilty of larceny of said merchandise.
The defendant, vV. A. Page, further testified about what
happened on October 2, 1931, when the plaintiff gave the check
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of $183.05. He says the plaintiff telephoned the order over
and requested that it be gotten up so that he would not have
to wait when he came for it, that when the plaintiff came
over for the goods he said to the defendant, Page, "If you
will add that check that has come back to the check that I
an1 going to give you today, I will see that it is all right",
and that he said to the plaintiff, ''Wilson, it is all right if you
.are going to make the check good; but no use making one
check on top of the other, if you are not going to make it
good", and that the plaintiff then said, "I assure you it will
·be all right'' (R., pp. 100-101). This check was received on
October 2, 1931, too late to be put in bank that day, but was
put in bank the next day and came back marked insufficient
funds (R., p. 101).
Page also testified they made every effort to collect on the
check by calling the plaintiff by telephone and going to see
him, that he saw from the Daily Record that judgments were
being rendered against the plaintiff, and finally on March
16, 1934, he consulted W. H. Carrier, ,Jr., a Justice of the
Peace, and laid all facts before him, showing him the statement which disclosed the transactions and also showed the
returned check and explained all of the circumstances, and
that Carrier told him about the bad check statute and advised
the issuance of the warrant. He further testified he had no
hard feelingR against the plaintiff. He, of course, knew of
the plaintiff buying and operating various trucks, which the
plaintiff testified about buying.
vV. H. Carrier, Jr., the Justice of the Peace, who did not
testify in the Police Court, testified Mr. Page showed him
the foregoing, asked his advice and after making sure the
plaintiff had received goods on the checks, explained to him
the bad check statute and advised him to have the warrant
issuod (R., p. 91). He also testified that ~{r. Page did not say
or do anything that indicated he had entertained ill-will towards the plaintiff. He further testified that the plaintiff
told him at the time he bailed him that he had done business
with Mr. Page and that 1\fr. Page cut out his credit and he
needed the merchandise and gave him the check at the time
he got the merchandise (R., p. 93). This confession of guilt
on the part of the plaintiff went unchallenged~ and the court .
and jury were unauthorized in disregarding same (Barnes
v. Hampton, 141 S. E. 836). This is indeed a new era in
the administration of justice in Virginia, if the time has come
when a man can take another's goods by giving checks in
violation of the statute, confess his guilt to a public officer,
who testifies thereto, which testimony goes uncontradicted,
and yet by legal process get $1,000.00 of his victim's money.
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It should also be stated the plaintiff testified that after living in the Forest Hill house about three months, he moved
back over the store, which vindicated the judgment of the
defendant, Page, that the plaintiff's business did not justify
the building of the Forest Hill house.
It is submitted that none of the foregoing referred to testimony of the plaintiff, or any of his testimony in the record,
tends to show any want of probable cause or malice on the
part of the defendants ; that although the defendants were
not required so to do, they showed by uncontradicted evidence
they acted on probable cause, without malice; in fact they
showed the guilt of the plaintiff and plaintiff's evidence also
shows his guilt and the fact that the defendants acted on probable cause and without malice. Furthermore, the defendants were aided by the prima facie presumption, created by
the statute, of the plaintiff's intent and guilt, and the plaintiff offered no evidence (certainly no legally competent evidence) to overcome the presumption. The transaction of
October 2, 1931, which involved merchandise of $90.46, made
the plaintiff guilty of grand larceny, and Section 4849, the
only statute authorizing compromises of criminal cases between the parties, relates to misdemeanors and only authorizes a compromise in court after the institution of a proceeding, and, therefore, the plaintiff's evidence of a subsequent agreement to pay the def~ndants a little at a time
is of no avail and could not have the effect of relieving him of
the already committed offense; Guenthe.r v. State (Wis., 1908),
118 N. W., p. 640 (a quotation therefrom bearing on this
<Juestion will be found (R., pp. 84-85), and Elliott v. Cakeen
Bro.r;., and H1tghes v. Co·m'lnowwealth, hereafter cited and
quoted from, or be evidence of lack of probable cause and
malice.
It is submitted that independently of Section 4149 (44) the
facts and circumstances of this case as disclosed by the evidence show not only that the defendants acted on probable
cause, without malice, but that the plaintiff was guilty of
the defense charged.
·
In ll'reezer v. Miller, 163 Va. 180, and Personal Small Loan
() O'rporation v. Dahn. 186 S. E. 45, the court said :

"It is well settled that in order to sustain a suit for ma-

li~ious

prosecution, the plaintiff must prove both that the
prosecution was instituted without probable cause and that
it was instituted with actual malice. Both must exist and
neither, no matter how well established, will support an action in the absence of the other."
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In Elliott v. CaJteen Bros. (Ala.), 153 So. 613, the plaintiff
was arrested under a statute which provided:

''Any person * * * with intent to defraud shall * ~ ~ draw
or utter * «< * any check * * * upon any bank * * * knowing
at the tiine of such * * ·x· drawing, uttering * * * that the
1naker or drawer has not sufficient funds in, or credit with,
such bank * * * for the payment of such check * * * although
no express representation is made in reference thereto and
shall obtain thereof any * * * merchandise * * * shall be
guilty of a misdemeanor.''
''In any prosecution under the above section, proof that
payment was refused by the drawee because of lack of funds
or credit, shall be prima. facie evidence of intent to defraud
and of knowledge of insufficient funds in, or credit with, such
bank.''
She had purchased merchandise from the defendants, giving them a check in payment, which was refused by the bank
for insufficient funds. The court said:
"Facts which, under the law, constitute pri-ma facie evidence of guilt, furnish probable cause for beginning of prosecution. This is too self-evident to need elaboration. Unless
other facts or circumstances, kno'vn to the prosecutor, are
sufficient to overcome this presumption, in the mind of a
reasonably prudent and just man, the prosecution is supported
by probable cause.''
The court also said :
''Certainly the offer to take up, or the actual taking up,
the dishonored check does not purge the transaction, if violative of the statute at the time the check was given. The
real inquiry is: Does the payment for the merchandise, or
taking up the check, or offer to do so within a reasonable
tin1e, after notice of dishonor, negative any intent to defraud
in giving the check, and so overcome the statutory presumption as to negative probable cause in the institution of a
prosecution?

"T.Tnder the statute, the giving of a check in payment of
n1erchandise then bought is a representation that the check
is good, backed by funds in, or credit 'vith the bank, is the

' "'-----

\V. A. Page and Holt Page, etc., v. C. A. Wilson.

15

equivalent of money, due to be cashed when presented and
payment then becomes absolute. The use of a check known
to be bad, with no bona fide belief that it will be honored, as
a subterfuge to get goods on credit, while the seller believes
it to be the equivalent of a cash transaction, is a fraud.''
In Gresham v. Americam R(J,ilway Express Co. (Va.),' 137
S. ]J. 47~, the plaintiff in charge of the C. 0. D. department
admittedly had collected certain money which he had failed
to account for, and was arrested, at first convicted and later
acquitted, and the court said:

'' * * It is not contended that the plaintiff has shown
any malice on the part of the defendant except such as may
be inferred from the want of probable cause. A careful examination of the evidence satisfies us that the plaintiff has
failed to show that.the defendant did not have probable cause
to believe the plaintiff was guilty of a criminal offense. On
the contrary, the evidence introduced by the defendant is
sufficient, as a matter of law, to show the existence of probable
cause."
:J(:

Jn Munger v. Cox, 146 V a. 574, the court said:
'Hfhe essential ground of this action is the want of probable cause, and while this is the negative averment, the burd()n of proving it by a preponderance of the evidence falls
upon the plaintiff. Other things may be inferred from want
of probable eause, but this cannot be inferred from anything
else. It must be established by proof.''
It also said :
''Evidence of advice is also admissible to rebut the inference of malice, but cannot be considered to prove probable
cause.''

Tn Barton v.

Can~den

(Va.), 137 S. E. 465, the court said:

"Of course, it is a good defense to an action to show that
the plaintiff was guilty of the crime charged.''
In Davis v. B'rady (Ky.), 291 S. W. 412, the court held:
''In an action for malicious prosecution, evidence that the
complainant, in violation of Ky. St. Sec. 1213-A, after drawing check, had. otherwise depleted bank account to the ex-
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tent that check was not paid for want of sufficient funds,
was sufficient to show probable cause for institution of proceedings against complainant.''
In Hu,qhes v. Commonwealth (I<:y.), 46 S. W. (2d) 783,
ther-e was a prosecution under the bad check statute, but before same was instituted the holder of the check had civilly
sued the giv-er and obtained judgment, and in the criminal
prosecution the accused sought to show that as a defense. The
cour.t ~said:
''Conceding that, after obtaining a judgrnent for the full
amount of the indebtedness, \V ood could not sue on the check,
this act on his part had no effect on the offense that had been
committed. After the period of twenty days, provided in the
statutes, had elapsed and the check remained unpaid on account of insufficient funds, the offense de~ounced by the statute was complete.''
In Genovese v. Harlingen Pi,g.qly liflig{Jly (Tex.), 32 S. E.
(2d) 379, it was held the fact that customer, on previous occasio_ns, had given similar worthless checks for merchandise,
was probable cause for· alleged malicious prosecution by salesman or clerk.
In Champlin Refi'Wing Go. v. LeForce (Okla.), 54 P. (2d)
190, a mortgagor was arrested for disposing of his mortgaged
crop and then instituted an action for malicious prosecution.
It appeared there was a prior lease lien upon the crop and
it had been 4"isposed of to the mortgagor's father-in-law, who
was surety on the mortgagor's lease. The contention was
made that a dismissal of the criminal proceeding by the District Attorney ·created a prima facie presumption of lack of
ptobable cause. The court said:
"But, even if there were a presumption of want of probable cause by reason of the dismissal of the charge by the
county attorney in the district court, nev-ertheless the testimony of the plaintiff makes, in our judgment, affirmative
proof that probable cause existed.''
In .Ve·rret .v. Mahler (La.), 154 So. 441, the defendant had
.had the plaintiff arrested for trapping on what was his land,
according to a recent survey, whereas he could have had the
defendant cited for contempt for violating a pending injunction, but the defendant thought the arrest of the plaintiff
would be_ the milder remedy. The court held there was .no
showing of malice.
·
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In Coker v. Tate (Ga.), 151 S. E. 535, where the plaintiff,
suing for malicious prosecution for disposing of mortgaged
property, had harvested crop of oats after executing· the mortgage to defendant and disposed of oats otherwise than by
applying proceeds to mortgage, the court held:
''Defendant as matter of law had probable cause for instituting criminal proceedings, and, whether such proceeding
was instituted maliciously or not, there could be no recovery
against the defendant on account thereof under Civ. Code
1910, Sec. 4439. ''
The case of Sta.te v. Taylor (Mo.), 73 S~ W. (2d) 378, 95
.A. J.,. R. 476, seems to be an extremely well reasoned case
hearing on this subject. There were two statutes, one in al. rnost the identical language as ours, and the accused was ar. rested for giving a postdated check in payment of merchan, dise purchased that day and a part of an open account. The
. court said that all of the elements of fraud were present in
that the prosecutor, Cooper, parted with his twine in consideration of the undertaking of Taylor to pay for the twine
and also pay one-half of the old account by means of the postdated check. It appeared the prosecutor called upon hin1
about the check and he told him to re--deposit it, and upon
the check reaching the bank at the same time as two other
checks did, he told the cashier he did not care anything about
the Cooper check, but that he wanted the other two checks paid,
thereby preventing· payn1ent of the Cooper check, on which ·
he had receiv-ed merchandise.
ASSIGNMFJN·T OF ERROR .#2.
'..[1his assignment of error related to the damages being excessive and the court, as hereinbefore stated, declined to give
a punitive damage instruction and by instruction F (R., p.
126) told the jury that if they found for the plaintiff, then
in assessing his damages, they .could consider any sums he
had been forced to incur or exp~_nd 'by reason of his arrest,
for his mental· suffering· and. injury to his reputation and
standing in the community.' T4e defendants objected and
e:Kcepted to the giving of· this instruction upon the ground
that there was no credible testimony that the plaintiff had
endured any mental suffering, or there was any damage done
to his reputation anrd standing in the commnnity.
While it is not intended to belittle the plaintiff, his record,
as given by himself, was such that it was certainly contrary
to human experience for any injury to have been done to his
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reputation and standing in the community and for him to
have suffered any embarrassment. He admits the officers
took him in the rear of his store, in all probability partitioned
off from the front part, which shows that his arrest was effected quietly and n1ore or less secretly, and there was no
occasion for any uproar in the store as he testified there existed. Certainly a verdict of $1,000.00 was excessive and indicates partiality, prejudice or misunderstanding on the part
of jury.
ASSIGNlVIENTS OF ERROR #3 AND #4.
These assignments of error relate to the improper admission and exclusion of evidence. The plaintiff sought to show
a prior arrangement with the defendants respecting checks
given them, hut after defendants' counsel objected and showed
the court the statute, section 4149 (44:) and the court had read
same and asked plaintiff's counsel, "Is the object of that testimony to show he bad an arrangernent whereby he would
give checks and pay the checks at a particular time'', to
which he answered "Yes", the court sustained the objection
(R., pp. 14-15). Then plaintiff's counsel asked him this question: "J\{r. Wilson, on what days did you make your deposits 1'' and he ansiverecl ''On 1\Iondays' '. The defendants
objected to the testimony and n1oved that it be stricken upon
the ground that it was imtnaterial and irrelevant. The court
overruled the objection and an exception was taken (R.. , p.
15). It is submitted that the foregoing· testimony carrieq to
the jury the implication that the plaintiff had an arrangement with the defendants to the effect that thev 'vould so
handle his checks that they would not reach the plaintiff's
bank until ~Ionday. This is the only inference that can be
drawn from the evidence, as it would have been useless for
the defendants to deposit his checks so that they would reach
the plaintiff's bank before J\ionday, and the jury may have
properly thought the defendants understood and agreed to
this, and therefore they credited the plaintiff and were not
justified in having l1im arrested for a debt. If that inference
can be drawn from the evidenee, then the evidence was prohibited by Section 4149 (44).
The plaintiff was also asked the following question and gave
the following answer (R., p. 16) :

Q. Now, J\fr. Wilson, what happened-did you give a check
to W. A. Page & Company dated October 2, 1931, payable to
W. A. Page & Companv?
A. I g·ave a check to them at that titne-in fact I don ''t know

·"---
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the date; in fact, I did not put the da~e on the checks, I would
go over and sign the checks. I was working on the truck at
that time; had started to working· on the truck. I would always sign the check and leave it with my wife and she would
send it over. That was to cover the bills I had made on .Monday, Tuesday and Wednesday; what I had made at thaftime.
When the foreg·oing question was asked and answered,
counsel for the defendants had objected to any evidence of
a collateral agreement and shown the court the statute, which
it read (R., p. 14), and when the plaintiff ·gave the lastmentioned answer, counsel for the defendants moved that it
be stricken from the record on the same grounds, referring
to the fact that it was inadmissible under the statute and was
iherefore irrelevant and immaterial. The court overruled
the objection and an exception was noted. It-will be observed
from the foregoing answer the plaintiff testified he would go
to the defendants and sign the checks there and later testified he would always sign the checks and leave them with
his wife and she would send them over to the defendants. This
conflict is typical of all of the plaintiff's testimony.
The plaintiff was also asked this question: "Mr. Wilson,
in other words, that check was to cover purchases yon had
n1ade during the weekf" and he answered "Yes" (R., p.
16). Thereupon, counsel for the defendants objected and
while the ground of objection is recorded as being that the
foregoing is not germane to the issues of this case, what he
said was that the understanding was not germane to the issues jn the case. The court then said, "I will take that matter up as the evidence develops" (R., p. 16).
~rhe plaintiff was then later asked "What did yon tell Mr.
Page 1" (referring to his going to see 1'Ir. Page after the
last check had come back). His answer was, "I told Mr. Page
.[ was practically on the verge of bankruptcy; if he would
hold this check for me, I would continue to pay cash for what
I bought and I 'vould pay him something on this check as I
got it, a little at a time. In fact, l\fr. Page agreed with me
that I should do that''. Thereupon, counsel for the defendants objected (R., p. 17). Later, on motion to strike the
plaintiff's evidence, attention of the court was brought to the
fact that the statute covered and made inadmissible both prior
and subsequent collateral agreements, unless in 'vriting upon
the instrument, but the court overruled the motion of the defendants and they excepted. (SeeR., pp. 75-78, when motion
was first made at the conclusion of plaintiff's evidence, and
R., pp. 82-86, when the court heard further argument thereon.)
Still later, the plaintiff was asked this question by his at-
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torney (R., p. 26): "After you gave the check, :did you do
anything else to try to get the money te pay; this account~''
The~eupon, the court inquired, ''Is that relevant evidence,
unless the efforts are brought to Mr. Page's knowledge~''
and counsel for the plaintiff said he wanted to show the other
transaction he (plaintiff) is going to testify t~ was with :Nir.
Page, and the court announced "I will let that go in" (R.; p.
26). . Then defendants' counsel objected on the ground that
the crimes, if they were crimes, .were consummated on September 15, and October 2,1931; that they were offenses against
.the state; that evidence of subsequent efforts to. make restitution were irrelevant and imn1ateriaJ because a private citizen could not relieve the plaintiff from his criminal responsibility. The court overruled the objection, taking the position that evidence of Mr. Page's knowledge of efforts to make
restitution was .evidence of the intent of ~fr. Page in having
the warrant issued and the defendants excepted (R., p. 27) .
.The plaintiff then answered that he offered to do hauling for
Mr. Page and let the charges apply o~ .the account, and counsel for the defendant again objected on.'the ·ground that testimony of offers of restitution were not admissible as showing
want of probable cause or malice, to which the court responded, "We are not trying a crime here, Mr. Crowder. ·I
think the evidence is admissible, the weight. of it, to the jury,.,,
·and an exception was again noted (R., p. 28).
·
· The plaintiff, although not alleging that he agTeed to pay
his attorney $25.00 for defending; him in the crl:minal action,
sought to and did prove same over objection ·a~d ex<;eption
of the defendants, who objected on the ground that special
damages were not laid in the notice of motion (R., p. 34).
The plaintiff was asked on cross examination how many
trucks he had bought ·since the transaction with Page; there
~as an objection on the ground that it was immaterial and
counsel for the defendants stated he wanted to show the plaintiff had taken care of everything else and yet had not taken
care of the check of $183.05, as bearing on the fact that Page
& Company had probable cause for their action (R., p. 64) .
.All of the foregoing questions were asked, answers given
and rulings made in the presence of the jury and it is submitted the court in each and every instance committed an
error prejudicial to the defendants.
ASSIGNMENT OF ERROR #5.
The court, over the objections and exceptions of the defendants, gave instructions A, B, C, E, F, H, H and J, which are
set out on pages 124-128 of the record, on behalf of the plaintiff.
.
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Instruction A told the jury the plaintiff must allege and
prove the four essential elements of a malicious prosecution
action, and was .objected and excepted to upon the ground that
the plaintiff had not shown .by credible evidence the defendants acted without probable cause and maliciously; that on
the contrary, the evidence showed the defendants acted with
}lrobable cause, without malice. What has already been said
herein, it is submitted, shows the soundness of the objection.
Instruction B told the jury the dismissal of the plaintiff
in the Police Court was prima facie evidence of the want of
probable cause and was objected and excepted to on the
ground that it overlooked and did no take into consideration
the prima facie presumption of guilt of the plaintiff by having given the check. While in the case of Barto1~ v. Camden,
.'3·upra, the court held the fact that the examining magistrate
or court acquitted a person charged with a felony created a
prima facie presumption of the hick of probable cause, it is
submitted that is a general rule applicable to cases where a
person is arrested for an offense where the statute creates ·no
pri,ma fitcie presumption in favor of the prosecutor. This case
is one where the prosecutor proceeded under a special statute creating a prima facie presumption of the guilt of the accused in favor of the prosecutor. The doctrine announced in
Barton v. Camden is what might be termed the general rule
and it is clear the instant case is an exeeption to the general
rule. The effect of the referred to instruction was to take
away from the defendants the presumption the Legislature
clearly intended they should enjoy. It is, therefore, submitted
that the court committed prejudicial error in giving said instruction.
Instrnc~ion C in effect told the jury that in speaking of
n1alice, it was not necessary to prove actual spite, hatred, illwill, or .a grudge against, or a desire to injure the person
charged with the crime, but that malice meant any controlling
motive other than a bona fide desire to suppress crime and
to bring th~ guilty to punishment, and if the jury believed
that W. A. Page caused the criminal prosecution to be instituted against the plaintiff with any controlling motive other
than a bona fide desire to suppress crime and bring- the guilty
to punislunent, then the plaintiff had established that such
prosecution was 1nalicious in the yes of the law. This instntction was objected and excepted to on the ground there
'vas no testimony, credible or otherwise, on which to base
same and that while it was admitted that malice could be ·
inferred from the want of probable cause, yet in order for
such inference to be drawn, the evidence must show facts
and circumstances justifying such inference, and in this case
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there was no testimony, credible or otherwise, justifying the
jury drawing such inference; and that malice to support an
action for malicious prosecution must be actual malice and its
existence, as said in Freezer v. llliller, 176 S. E. 159, must exist in fact and its existence must be proven as any other fact;
nnd that it was never presumed or imputed by law. It is
submitted that the court con1mitted error in giving said instruction.
Instruction E related to the defendant having consulted the
Justice of the Peace before the issuance of the warrant and
later consulted his attorney after the case had come up in
Police Court, and told the jury the burden of proof was on
the defendants to prove the essentials. This instruction was
objected and excepted to upon the ground that there was no
conflict in the evidence justifying the submission of the questions to the jury and that the plaintiff's evidence should be
stricken out and there was no reason to submit to the jury
questions that were not disputed. In Evans v. Michaelson,
146 Va. 1()4, the court gave an instruction, in effect telling the
jury that if the prosecutor's agent consulted the Justice of
the· Peace, requested his advice and guidance, and made a
full dhu:-losure, they must find for the defendants, and the
Supreme Court in effect approved this instruction, saying:
''A. careful consideration of all the instructions given and
refused, satisfied ns * * * that the jury were properly and
sufficiently instructed upon the law of the case''
Instruction F related to damages the jury could award in
the evl}nt they found for the plaintiff and only authorized the
jury to assess damages for expenses incurred in connection
with the criminal prosecution, the mental suffering endured
by the plaintiff, and damage done to his reputation and standing in the community, and concluded by saying ''and may
assess such damages as will fairly and fully compensate the
plaintiff for the injury sustained". This instruction was
g·iven over the objection and exception of the defendants who
objected thereto upon the ground there Wlts no credible testimony that the plaintiff had e11dured any mental suffering
or that he sustained any damage to his reputation and standing in the community; that the evidence sho·w:ed the plaintiff
'vas a business man without any credit standing or credit
reputation, he having injured and destroyed his own credit
standing and reputation by allowing judgments to go against
him and issuing checks that were not good, and that it was
difficult to understand how injury could be done to his reputation and standing and that certainly none had been proven~
It is submitted the court cmrunitted error in giving this instruction.

~-
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It will be observed that none of the instructions given by
the court on behalf of the plaintiff 'ft'rttt finding instructions.
'fhe evidence relating to the soundness of the objections of
said instructions has been so fully covered herein that·it is
deemed unnecessary to here further call the attention of the
court thereto.
··
ASSIGNMENT OF ER-ROR #6.
The defendants at :first tendered only one instruction, which
is shown (R., p. 137), and which set out the check statute
(4149 (44) ), and i~ effect told the jury if the plaintiff obtained n1erchandise on September 15, 1931, at the time he
gave the first check and again on October 2, 1931, when he
gave the other check, and both were returned bcause of insufficient funds and he failed to pay within five days after
receiving notice, then the jury must find for the defendants.
The court, over the objection and exception of the defendants, as hereinbefore stated, struck out the words ''then you
must find for the defendants'', and inserted in lieu thereof
the words ''then the jury may consider all this in determining
whether the defendant acted with malice and probable cause".
The defendants contend the instruction as originally drawn
correctly en1hodied the law accoTding- to their theory of the
case and they were entitled thereto, and the court was in error
in amending and giving the same, and as amended and given
the instruction does not correctlv state the law.
Upon the court amending· and~ g·iving· the aforesaid instruction, instructions 2, 3, 4, 5, 6 and 7 were asked for by the
defendants and given by the court.
ASSIGNMENT OF ERROR.

#7.

This, the last assignment of error, relates to the erroneous
rnling·s of the court in overruling the motion to strike the
plaintiff's evidence at the conclusion thereof (R., pp. 75-78),
the renewed motion to strike same (R., pp. 82-86) when it
· heard further argument on the original motion, and also in
overruling the motion to strike the plaintiff's evidence at the
conclusion of all of the evidence (R., p. 123). The evidence
l1as been so fully referred to and quoted from herein, that
it appears unnecessary to do more than call the court's attention to the making of the motions and the fact that the
court overruled same, and exceptions were taken.
In addition to what has been said respecting the facts of
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this case, as shown by the evidence, it should be said that a
casual reading of the testimony will show very little, if any,
conflict on the salient points. :burthermore, the plaintiff's
evidence is so vague, indefinite and contradictory with respect
to all matters, except his arrest and acquittal, that it is wholly
insufficient to support a finding that the defendants acted
without probable cause and ·with malice. For instance, he
testified the (lheck he gave October 2, 1931, for $183.05 must
have been given or was given in payment of goods he bought
on Monday~ Tuesday and Vv ~dnesday of that week, but what
the goods were and which of the days he bought them, he
does not say, nor did he produce or require the defendants
to produce their records to corroborate him. The defendants gave positive evidence to the effect .that after September
15, 1931, when the plaintiff bought merchandise in the sum
of $31.93 and g·ave his check to cover same, as well as $53.89
owing on account, he did not buy anything more from them
until October 2, 1931, when he bought merchandise amounting to $90.46, giving his check in the sum of $183.05 in payment thereof, as well as in payment of the prior check of
$85.82.
It should also be borne in mind that a majority of courts
do not favor malicious prosecution cases and require the
strictest proof, and as was said in Southern Railway Company v. lJ,f osby, 112 Va. 169 :
"Much is said in cases like this about character being put
lightly in jeopardy, and the law fully upholds that theory,
but it is to be borne in mind that in the interest of good order and society, upholding and enforcement of good citizenship, prosecutors of wrong-doers are not to be deterred from
doing their duty to the public by the fear of being mulcted
in heavy damages because of honest mistakes made in insti·
tuting criminal prosecution.''
lt,or the foregoing reasons and those apparent upon the
face of the record, your petitioners insist that the rulings
and judgment of the Law & Equity Court of the City of Richmond are erroneous and pray that a writ of error and super- ·
sedeas to said judgment be awardecl and that the same may
be reviewed and a judgment be entered by this court in
favor .of your petitioners.
Your petitioners ce1-tify that a copy of this petition was
delivered to the plaintiff's counsel on the 8th day of September, 1936. They also pray that they be permitted to present this petition orally before some judge to be designated
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by their counsel. Counsel for petitioners will rely on this,
his petition, as his opening brief in case a writ of error and
Bupersedeas is awarded.
Respectfully submitted,

W. A. PAGE &
HOLT PAGE,
Partners Trading as W.. A. Page & Co.,
By Counsel.
CHAS..\V. CROWDER,
Counsel for Petitioners.

I, Ohas. 'rV. Crowder, a practicing attorney in the Supreme
Court of Appeals of Virginia, do certify that in my opinion
the judgment complained of in the foregoing petition should
be reviewed and reversed.
Given under my hand this 8th day of September, 1936.
CHAS. W. CROWDER.
Received Sept. 8, 1936.
l\L B. WATTS, Clerk.

November 6, 1936. Writ of error and supersedeas awarded
by the Court.. Bond $1,200.00.
M. B. W.

RECORD
VIRGINIA:
Pleas before the Honorable Judge of the Law and Equity
Court of the City of Richmond, held for the said City at
the Courtroom thereof in the City Hall on the 4th day of
May, 1936.
Be it remembered that on this day, to-wit: In the Clerk's
. Office of the Law and Equity Court of the City of Richmond,
on March 9th, 1935, came C. A. Wilson, by Counsel, and filed
l1is Notice of Motion for Judgment against W. A. Page and
Holt Page, individually and trading and doing business as
W. A. Page & Co., andjor W. A. Page and Sons, which Notice
of Motion for Judgment is in the words and figures following,
to-wit:
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''Virginia :
In the Law and Equity Court of the City ·of Richmond.

NOTICE OF MOTION FOR JUDGMENT.
C. A. Wilson, Plaintiff,

v.
W. A. Page and Holt Page, individually and trading and
doing business as W. A. Page and Co., and,lor W. A. Page
and Sons, Defendants.

You and each of you are hereby notified that on the 28th
day of March, 1935, at 10 :00 A. M., or as soon thereafter
as counsel may be heard, I will move the Law and
page 2 ~ Equity Court of the City of Richmond, Virginia,
in the Court Room thereof, for a judgment against
you and each of yon jointly and severally for the sum of
FIVE THOUSAND ($5,000.00) DOLLARS, which sum is due
and owing by you to me for the damages, wrongs and injuries
h~reinafter set forth, to-wit:
That the said plaintiff is a good, true, honest, upright and
law abiding citizen of the City of Richmond, Virginia, and as
such has always behaved and conducted himself and until the
committing of the several grievances and injuries as hereinafter mentioned, was always respected, esteemed and accepted
by and among his neighbors and other good and worthy citizens of the aforesaid City to whom he was in any wise known,
to be a person of good name, fame, and morals, of honest demeanor and conduct, and a law-abiding citizen, and the said
plaintiff had not ever been guilty, or, until the time of the
grievance by the defendants as hereinafter set forth, been
suspected to have been guilty of the offense and misconduct
hereinafter mentioned, to have been charged and imputed tohim by the [:)aid defendants. By means of which said several
premises the said plaintiff, before the committing of the
grievances hereinafter mentioned, had deservedly obtained
the good opinion and esteem of all his neighbors and other
good and worthy citizens ~f the aforesaid City to whom he
is in any wise known.
Yet, the said W. A. Page, acting for and on behalf of himself, Holt Page, and W. A. Page and Sons and W. A.
page 3 ~ Page and Company, within the scope of his employment, and with their authorization and approval,
did have a criminal warrant issued for the said C. A. Wilson,
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which caused the said plaintiff to suffer the damages and injuries herein complained of.
Yet, the said defendants, contriving and maliciously intending to injured the plaintiff in his aforesaid good name,
fame, and standing, and to bring him into public scandal, infamy and disgrace, and cause the said plaintiff to be arrested
and imprisoned and thereby impoverish, oppress and wholly
ruin him, heretofore, to-wit: on the 16th day of March, 1934,
in the City of Richmond, Virginia, a:ppear before one W. H.
Carrier, Jr., then and there being one of the Justices of the
Peace in and for the said City, and then and there before the
said Justice of the Peace, falsely, maliciously, without any
reasonable or probable cause whatsoever, charged under oath
that on the 2nd day of October, 1931, the said plaintiff:
''Did unlawfully and feloniously obtain by means of a certain worthless check ( s) mdse. Val. $183.05 with intent to
cheat and defraud the W . .A. Page and Sons.''
And upon such charge, falsely and maliciously, and without any reasonable or probable cause whatsoever, caused and
procured the said vV. H. Carrier, Jr., so being such Justice
as aforesaid, to make and grant a certain warrant,
page 4 r in due form of Law, for the apprehending and taking of said plaintiff, and for bringing the plaintiff
before the Police Justice of the City of Richmond, Virginia.,
to be dealt with according to the Law for the said supposed
offense. And the said defendants, under and by virtue of
said warrant, afterwards, on the same day, to-wit.: on the
16th day of March, 1934, wrongfully and unjustly and without
any reasonable cause whatsoever, cause the plaintiff to be
arrested by his body, and to be kept and detained until said
plaintiff furnished sufficient ~ond for his recognizance, and
until said defendants a~terwards, to-wit: on the 19th day
of April, 1934, in Richmond, Virginia, falsely and malici9usly
and without any reasonable or probable cause whatsoever,
caused the plaintiff to be carried into custody before said
Police Court for trial on said charge. Said plaintiff, in
obedience to said recognizance, appeared before said Police
Justice in said Police Court at the place designated for trial,
and said defendants made a motion that thev be allowed to
amend said figures of $183.05 to the lesser ~urn of $122.39,
which said amendment was allowed by said Police Justice,
and thereupon a full and detail hearing of all the facts and
evidence in the case 'vas had before said Police Justice, ~nd
the said Police Justice did then and there. dismiss the said
warrant at the cost of the said defendants, and then and
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there caused the plaintiff to be discharged out of custody,
fully acquitted of said supposed offence, and the
page 5 ~ said complaint and prosecution was fully ended and
terminated in said plaintiff's favor.
By means of which said several premises, the said plaintiff
hath been, and is greatly injured in his said standing and
reputation, and brought into scandal, infamy and disgrace,
with and amongst all his neighbors, and other good and worthy
citizens of this Commonwealth; and divers of those neighbors
and citizens to whom his innocence in the premises was and
is unknown, have, by reason of the premises, suspected and
believed, and still do suspect and believe, that the said plaintiff hath been and is guilty of said offenses, and also by reason
of the premises, the said plaintiff hath suffered great anxiety
and pain of body and mind, and hath been obliged to lay out
and expend, and hath unnecessarily laid out and extended
and obligated himself for divers sums of money in and about
the procuring of his discharge from the said prosecution
and the defending of himself in the premises and the manifestation of his innocence in that behalf, and hath been greatly
hindered, by reason of the premises, from following and
transacting his lawful and neCf'ssary affairs and business,
and also by reason and means of the premises hath been and
is greatly injured in his standing and circumstances ; altogether to the extent of FIVE THOUSAND ($5,000.00) DOLLARS.
WHEREFORE, judgment therefor will be asked at the
hands of the said Court as aforesaid, at the time and place
aforesaid, for the said sum of FIVE THOUSAND
page 6 ~ {$5,000.00) DOLLARS.
C. A. WILSON,
By CHAS. E. MAURICE,
Attorney.
CHAS. E. MAURICE, p. q.
page 7 ~

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 28th day
of March, 1935.
This day came the plaintiff and defendants, by counsel,
and on the motion of the plaintiff by counsel, it is ordered
that this case be docketed.
The defendants then filed herein a plea of not guilty and
put themselves upon the Country and the plaintiff like,vise.

,
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Virginia:
In the Law & Equity Court of the City of Richmond.
C. A. Wilson, Plaintiff,

v.

W. A. Page and Holt Page, individually and trading and
doing business as W. A. Page ~ Company, etc., Defendants .
.

.

PLEA.
The defendants, W. A. Page and Holt Page, individually
and trading a.nd doing business as W. A. Page & Company,
by their attorney, con1e and say that while they are partners
trading as W. A. Page & Company, they do not do business
under the firm name and style of W. A. Page & Sons, and
that they are not guilty of the premises in this action laid to
their charge, and as to this they put themselves upon
page 8 ~ the country.
CHAS. W. CROWDER, .
Attorney for W. A. Page and Holt Page,
partners, tra~ing as W. A. Page & Co.
And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, held the 25th day of November,
1935.
This day came again the plaintiff and defendants, by counsel, and a jury, to-wit: G. H. Fletcher, C. F. Frizzell, Robert
H. Hart, W. W. Patterson, William H. Koss, Robert E. Monsell and L. S. Johnson, who were sworn well and truly to try
the issues joined in this case and having heard the evidence
and arguments of counsel were sent out of Court to consult
of a verdict and after some time returned into Court with
a verdict in the words and figures following, to-wit: "We,
the jury on issue joined fin~ for the plaintiff and assess damages at $1,000.00." Thereupon .the defendants by counsel
moved the Court to set aside the said verdict for reasons
stated in writing and now filed and made a part of the record,
which motion the Court continued for argument to be heard
thereon.
·
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page 9 ~ C. E. Wilson

v.

W. A. Page & Co.
By Mr. Crowder: If your Honor please, I move that the
verdict of the jury be set aside upon the following grounds:
1. That the same is contrary to the law and the evidence.
2. That the same is excessive;
3. For improper admissions and exclusion of evidence;
4. For n1isdirection of the jury reg·arding the law of the
case and in granting instructions offered by the plaintiff
and objected to by the defendant, and the refusal of certain
instructions offered bv the defendant and the amendment of
certain instructions offered by the defendant;
5. Failure of the court to sustain motions made by the defendant.
And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, held the 17th day of March, 1936.
"\

This day came again the plaintiff and defendants, by conn~el, and the Court having maturely considered the motion
of the defendants to set aside the verdict of the jury rendered
in this case doth overrule the said motion, to which
page 10 ~ action of the Court the defendants by counsel, excepted.
Therefore it is considered by the Court that the plaintiff recover against the defendants the sum of One thousand dollars, with interest thereon to be computed after the rate of six
per centum per annum from the 25th day of November, 1935,
until paid, and his costs by him about his suit in this behalf.
expended. And it appearing to the Court that the defendants
desire to present a petition to the Court of Appeals of Virginia
for a writ of error and s~ttpersedeas, it is ordered that the
judgment this day rendered in this case be suspended for a
period of ninety days from this date and thereafter until
the petition of the s~id defendants is acted on by the Supreme
Court of Appeals of Virginia, if such petition is actually
filed within the time specified by law, upon condition that said
defendants, or eitl1er one of them, or some one for them, 'vithin
fifteen days from this date· enter into bond before the Clerk
of this Court in the penalty of Fifteen hundred dollars, with
surety to be approved by said Clerk and conditioned according to law.
.
And upon the motion of the defendant, by counsel, leave is
hereby given the~ to file bills of certificates of exception in

·"-.___
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this proceeding within· sixty days from this date as prescribed
by law.
page 11 }

And now at this day, to-wit: At a Law and
Equity Court of the City of Richmond, held the
4th day of May, 1936.
On motion of W. A. Page and Holt Page, individually and
trading and doing business as W. A. Page~ Company andjor ·
W. A. Page & Sons, by counsel, and after due written notice
to the plaintiff, the stenographic transcript of the testimony
and other incidents of the trial in this case was authenticated pursuant to Rule 24 of the Supreme Court of Appeals
of Virginia by the Judge of this Court and is ordered to be
made a part of the record in this case.
page 12 } Virginia:
In the La'v & Equity Court of the City of Richmond.
C. A. Wilson, Plaintiff,

v.

,V. A. Page and Holt Page, individually and trading and doing
business as W. A. Page & Company and/or W. A. Page &
Sons, Defendants.
Stenographic report in accordance with Rule 24 of the
Supreme Court of Appeals of Virginia of the testimony and
other incidents of the trial of the common law action of C. A.
Wilson v. W. A. Page and Holt Page, individually and trading
and doing business as W. A. Page & Company and/or W. A.
Page & Sons, tried in the Law & Equity Court of the City
of Richmond, Virginia, before the Honorable Robert N. Pollard, Judge of said court, and a jury on the 25th day of
November, 1935.
Appearances: Charles E. Maurice, Esq., counsel for plaintiff; and Chas. W. Crowder, Esq., counsel for defendant.
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page 13 ~

EVIDENCE.

C. A. WILSON,
being first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Maurice:
Q. Yon are Mr. C. E. Wilson f
A. Yes, sir.
Q. Mr. Wilson, you a.re the plaintiff, I believe, in this case
of C. E. Wilson a,qainst W. A. Page, Holt Page and othersf
A. Yes, sir.
Q. About what time, Mr. Wilson, did you go into business,
the grocery business, down on HuH Street?
A . .About March 29, 1924, I think.
Q. When you opened up what section did you open up in f
A. In the very poorest class.
Q. What is the number down there?
A. 519 Hull Street.
Q. When you opened up whom did you contact or make
arrangements with to purchase your goods to go into your
store?
A. The first purchases I made, I believ:e, were from the
Staples Grocery Company. I bought from them for something like thirty days. Their prices were high and I could
not meet competition, and I was told by a friend
page 14 ~ of mine to buy from Mr. Page; that he was a cash
and carry man and I could get a better price.
Q. Did you go over to see W. A. Page & Company?
A. Yes, I went to see Mr. Page and I bought cash from him
for two or three m6nths.
Q. How were your collections coming in, Mr. Wilson; what
time did you make your collections?
'
A. My collections were made, a few on Friday evening,
after 5 o'clock, and the rest of them were made after 12
Q:~~ck on Saturday and I had several that came in on Mon-

J

Q. After you had purchased from Page ~ Company for a
month or two, did you go back and make any arrangement
with them?
·
A. I did.
By Mr. Crowder: If your Honor please, the statute says
yon cannot show it in the case of a check.
By the Court: . Let me see the statute. (Reads statute.)
By the Court: What have you to say, Mr. Ma.nriceY
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By Mr. Crowder: Your Honor, don't you think you had
better let the jury go out?
By the Court: The jury will retire.
Jury out.
By Mr. Maurice: I want to show the method of doing
business that existed over a period of approxipage 15 r mately ten years.
By the Court: Is the object of that testimony
to show he had an arrangement whereby he would give checks
and pay the checks at a particular time.
By Mr. Maurice: Yes.
By the Court: Objection sustained.
Jury in.
By l\fr. Maurice :
Q. Mr. Wilson, on what days did you n1ake your bank deposits?
A. On Mondays.
By Mr. Crowder: If your Honor please, I object to that
testimony, and move that it be stricken, as immaterial and
irrelevant.
By the Court: Objection overruled.
By Mr. Crowder: I note an exception.

Q. Mr. Wilson, do you know what days checks you gave
Page & Company reached your bank 1
By Mr. Crowder: I make the same objection.
By the Court : Objection sustained.
Q. Mr. Wilson, how long did you continue to do business
with W. A. Page & Company-you, said you commenced some
time in 1924--how long did you continue to do business with
them!
A. I did business with them until March, 1934.
·
Q. Now, Mr. Wilson, what happened-did yon
page 16 ~ give a check to W. A. Page & Company, dated
October 2, 1931, payable to W. A. Page & Con1pany?
A. I gave a check to them at that time-in fact, I don't
know the date; in fact, I did not put the date on the checks.
I would go over and sign the checks. I was working on the
truck at that time; had started to working on the truck. I
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would always sign the check and leave it with my wife and
she would send it over. That was to cover the bills I had
made on Monday, Tuesday and Wednesday; what I had made
at that time.
By Mr. Crowder: I object to tha.t and move that it be
·stricken out on the same grounds.
By the Court: Objection overruled.
By Mr. Crowder: I note an exception.
Q. Mr. Wilson, in other words, that check was to cover
purchases you had made during the week?
A. ·Yes.

By Mr. Crowder:
Q. What check?
A. The check I am charged with here.
By Mr. Crowder : I object. This check is not germane
to the issues in this case.
By the Court: I will take that up as the evidence develops.
page 17

~

Q. What 'vas the next you heard of the check
dated October 2, 1931, in the amount of $183.05?
A. Some time in the following week after I gave the check,
Mr. Page or some one called me, and told me the check had
been returned from the bank on account of insufficient funds.
Q. When you were notified this check had been retun1ed
from the bank on account of insufficient funds what did you
do?
A. I think I told 1\Ir. Page, or whoever called me, to redeposit it; to let it go back agaip, to see if I had enough money
to cover it; if I did not I would be over to see about it.
Q. Did you later go to see 1\{r. Page about it?
A. Yes.
Q. What did you tell Mr. Page?
A. I told Mr. Page I was practically on the verge of bankruptcy; if he would hold this check for me I would continue
to pay cash for what I bought and ~ would pay him something on this check as I got it, a little at a time. In fact,.
Mr. Page agreed with me I .should do that.

By Mr. Crowder: I object.
By the Court: That was after the check was given, I understand..
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Q. After this matter developed as it did, did you go back
and try to find the bills you had made :prior to that, from
page 18
A.
Q.

A.
Q.

A.
Q.

A.

r

1924 onY

A .. You mean. at that time?
Q. After you were arrested t
Yes, I did.
Could you find all the bills you had made with them Y
No.
.
Did you find any of them t
Yes, sir.
Are these the bills Y
Yes.

Note: The bills are filed, marked "Plaintiff's Ex. A".
PLAINTIFF'S EX. A.
Customer's Invoice.
RICHMOND, VA., 3/17/31 J 6846
C. A. Wilson

Bought of
V\T. A. PAGE AND CO
PIONEER CASH AND CARRY
WHOLESALE GROCERS
124 to _130 VIRGINIA STREET

We sell to
RETAILE.RS
Only
Terms: CASH
page 19

''CASH''
THAT'S WHY
SO CHEAP
Quantity Price Total

~

l./2 M 2# Bag
J 5858
1/2 M 2# Bags
1/2 M 16# Bags

3/

46

3/~4

J 173
11/24/33
1 Cs 17 oz 0 Va Roe
I 21034
9/23/33
1 d Phil Beans
I 20918
9/21/33
1 d Tall Carnation Milk

l/2
1/2

91
3 84

46

1 92

2 38
2

1 35

2 70

2

50

1 00
2 75
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9/ 1/33
I 19589
1 Cs Camp Beans
8/ 1/33
I 17261
1 Cs Ritter Beans
1 Cane Cotton Twine

60

2 40

50
2
2 3/8 30

1 00
71

4

1 71
I 16953
1 Cs Ritter Beans
1 #Apple Tob
1 Cart Wings 20s

7/27/33

2

96
61
87

48

244
I 16174
7/14/33
1/2 M 6# Bags
1 Cs Uncle Ned B Beans
1 Gr Imp Safety Matches

1 14
2 75

57
1 50
75
2 82

page 20 ~
".

'-...

I 15796
7/10/32
1 Bx 25# Salt
I 15296 ,
·
71 1/33
1 Cs Red Label Kewpie
1 Doz Sauers Lemon

28
6 35
87
7 22

I 13659
2 Doz Star Snuff

2

92

1 80
19 90
21 70

I 13653
6/10/33
1 Cs 8 oz .Augo Starch
1 Cs Grt Oct Soap
1 Cs Pink Salmon
1 Cs Oamp Beans
1 Cs Shoe Peg Corn
3 Lb 10c Lipton Tea
1 Lb 10c Tube Ros
1 Lb Granger Tob
1 Lb Geo. Washington
2 - 1 s Apple Tob
1 - 1 s Whisthead Tob

1
1
4
4
2
3
1
1
1
2
1

1 32
3 20
1 15
53
9.0
75

61
61

1
3
4
2
1
2

35
20
60 .
12
80
25
95
90
70
1 22
61

19 90
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6/ 6/33
I 13329
1 Cs Tall Carnation
1 Cs No 2 Tomatoes
1 Cs Ritter Beans
2/ 1/33
I 4884
1 Cs Ritter Beans
1/ 4/33
I 3603
1/4 Bbi Wilson 16 PI
1 Cs Ritter Beans

2
2

37

2 75
1 50
75
47 1/2 95
5 20

2

49

98

1/4

4 35
49

1 09
98
2 07

page 21 ~

1/ 9/33

I

I
I
I
I

1/2
1124
1/4
1151
1/2
1267
1/2
2728
1

Bbl. Wilson 1/16 P

1/2

Bbl Wilson 16 PI

1/4

4 35

1 09

Bbl Wilson 1/16 P

1/2

4 40

2 20

1/2

4 35

2 18

2
1/2

49
4 35

98
2 18

12/ 1/32

12/ 2/32
12/ 2/32

Bbl Wilson 16 PI

4---

12/23/32

" Ritters Beans
1/2 Bbl Wilson 1/16 P

H 24151
11/ 3/32
· 1/2 M 1# Trays
H 24309
11/ 5/32
1 Bbi Wilson 1/16 P
I 185
11/17/32
1 Bbi Wilson 98 PI
1300
11/18/32
1/4 Bbl Wilson 16 PI
1 Cs ·Ritter Beans
1 #Apple Tob

3 16
1/2

2 60

4 60
4 25
1/4
2

4 35
49

1 09
98
61.

page 22 ~

I 732
11/25/32
1/4 Bbi Wilson 16 Pl
H 22983
10/17/32
1/4 Bbl \Vilson 16 pl
II 22082
10/ 3/32
1 Cs K. Oorn Flakes

1 30

2 68
1/4

4 35

1 09

l/4

5 60

1 15

2 55
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1
1
1
1

Cs No 2 Sliced P. Apple
Cart 5° L. Tea
Cs 10° Health Club B. Pow
Club Free

2
3

1 25
41

2 50
1 23
1 70
7 98

H 20065
9/ 2/32
2 Dz v e Golden Grain
1 Cart 5 c L. Tea
1 Cs Tall Carnation
2 Dz Camp Beans
10 # Seven Day Coffee
1 Dz 1# Corn Starch
1 Dz 2 for 5c Cigars
1 Cs Stringless Beans

2
3

45·
41

4
12

52
19

2

70

1
2
2
2

90
23
35
08
28

10 74
75
1 85
1 40
14 74

H 20120
9/ 3/32
1/4 Bbl Wilson 16 PI
1/2 M 2# Trays
H 20404
9/ 8/32
1 Cs .Ritter Beans
H 20516
9/ 9/32
1/2 Cs 3 Min Oats 24 s
2 # Lip Tea 1/4s
1/4 Bbl Wilson 16 Pl
1 Cone Twine
page 23

1/4
1/2

4 35

1 09

2

49

98

2
1/2

75
4 35
1/2 19

~

48

4 77

~

H 20697
9/13/32
1 #Apple Tob
H 21020
9/17/32
1/2 Bbl Wilson S. R. 16s
1/2 Bbl Wilson PI 16s
1/4 Bbl Pillsbury PI 16
;
H 21178
1 # .Apple
1 Cart Wings

1 70
1 50
1 09

61
1/2
1/2
.1/4

4· 65
4 35

5 85

2 33
2 18
1 47
5 98

9/20/32
61
88
1 49

"'---
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. H 21484
- · Wilson 16 Pl
ple Tob
-Tom Soup

39"

9/23/32
1/4

4 60

1/2

3 20

1 15
61
1 60
3 36

H 21480
9/23j32
2
1 Cs Ritter Beans
H 21540
9/24/32
1/4 Bbl. Wilson Pl 16
1/4
H 21574
9/26/32
1 #Apple Tob
H 18221
- - Aug 5,1932
1 #.Apple Tob
1 C Ritter Beans
2
page 24

49

98

460

1 15
61

49

1 59

~

H 18470
8/10/32
1/4 Bbl Wilson 16 PI
1 Cart Wings
1 #Apple Tob
H 18714
8/13/32
1 #Apple Tob
}I 19203
Aug. 22, 1932
1 #Apple Tob
H 19328
8/23/32
1 Cs Ritter Beans
1 #Apple Tob
H 19627
8/27/32
2 # Lipton Tea 1/4
2 Doz Star Snuff
1 , Apple Tob
1 Doz 2 Rap E. J. Peas
H 19686
Aug. 29, 1932
1 #Apple Tob
1 Gart Wings 20s

61
98

1/4

4 35

1 09
88
. 61
2 58
61

61
2

49

98
,61
1 59

2
2

75
75

1 50
1 90

2

90

1 80
5 81
61
88
149
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H-16736
7/15/32
. 1 Cs Ritter Beans
2 Doz 5° Blk Pepper

2
2

49
38

98
76
1 74

page 25}

H 17660

1
1
1

7/29/32

" 1 oz Health Club - Free
" "
" ·- Star Snuff

% 3 ~Hn Oats

1 " Pink Salmon
1/2 " Camp Beans
1 - - 24/1 xxxx Sugar

. 2

95

4
4
24

98
52
6

1 90
1 70
3 92
2 08
144

12 74
Q. Mr. Wilson, did you make any effort or attempt while
you were purchasing on a cash basis, after this check had
come back, from Page & Company, to pay anything on this
check1
A. Yes.
Q. What did you do in that connection?
A. I made several payments to lVIr. Page, anywhere from
$2 to $10.
.
Q. Were they by check or cash Y
·
A. By cash.
Q. Did you get receipts for those?
A. Yes.
Q. Mter this matter developed, were you able to find all
of your receipts ?
page 26 ~ A. No, I found a few of them.
Q. ~fr. Wilson, did you make any other attempt
to adjust or buy anything on this account with Page & Company?
A. Yes, I did.
Q. What did you do?
A. I was really on the verge of bankruptcy at that time.
I had got in debt with a lot of other jobbers in town and
I went to see several of those jobbers and made arrangements
to pay them through the Morris Plan Bank. One of them was
for $825. I went to ~ir. Page and made a. suggestion to him
that I would sign a note with the Morris Plan Bank and pay
something every week, as I was doing several others at the
time. Mr. Page would not agree to it.

·"-.
-- ·
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Q. Mter you gave the cheek did you do anything else to try.
1o get money to pay on this account1
By the Court: Is that relevant evidence, unless the efforts
are brought to Mr. Page's knowledge?
..
By Mr. Maurice: If your llonor please, this witness has
just testified he did, and I want to show the other transaction he is going to testify to was with Mr. Page.
By the Court : I will let that go in.
By Mr. Crowder: If your Honor please, it occurs to me
that this crime, if it be a crime, was consummated
page 27 } on September 15, 1931, and on October 2, 1931. At
that time it was an offense against the Commonwealth of Virginia, and subsequent efforts to make restitution
to Mr. Page to satisfy bim occurs to me as being irrelevant
and immaterial, because if the crime was committed, Mr. Page,
as a private individual, could not effect what might be termed
a dismissal or nolle prosequi of the action, only the Oommonwealth 's attorney or the law enforcement o'fficer could do
that, and I think it is immaterial
By the Court: This warrant was sworn out in 1934 and
I understood you were going to furnish evidence as to Mr.
Page's knowledge of these efforts that this gentleman was
making to attempt to take up this check and it is evidence
which would go to the intent of Mr. Page in having this warrant issued and would be relevant evidence on that point.
By Mr. Crowder: I would like to except, for the reasons
stated.
By Mr. Maurice:
Q. Mr. Wilson, what else did you do?
A. I saw a notice on 1\fr. Page's building when I was going
there that he was going to move and I knew he was going
to move ; he told me 'vas.
Q. This was Mr. W. A. Page?
A. Yes, I told him I had a truck and was in the transfer
business and if he would give me a job moving
page 28 ~ him I would be glad for that to apply on account.
By Mr. Crowder: Can a man commit a crime and come in
and testify he made restitution by offering to haul, or do a
day's labor, and then use that as showing want of probable
cause or malice¥
By the Court: We are i1ot trying a crime here, Mr. Crow·
der.
By Mr. Crowder: This man is complaining because Mr.
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. Page did not employ him. He says if he had employed him
that would have paid part on his bill.
By the Court : I think the evidence is admissible, the weight
of it, to the jury.
By ].1:r. Crowder: I note an exception.
By Mr. :h!Iaurice: I think 1\lr. Crowder goes too far in
saying to the jury that 1\tfr. Wilson has committed a crime.
The statute simply says where you give a check and it is not
paid that is only pri1na facie evidence of fraud. I don't want
that statement of Mr. Crowder to go before the jury without being cleared up to that extent.
By Mr. Maurice:
Q. Mr. Wilson, you continued to buy for cash from W. A.
Page~ Company up to what date?
A. I think it was ~~arch 17, 1934.
Q. That was the day after you were arrested?
page 29 ~ A. After I was arrested.
Q. Did you buy anything from W. A. Page &
Company on March 16th?
A. Yes, we bought a bill around 2 o'clock on March 16, 1934.
Q. Did you pay for that Y
A. Yes.
Q. What happened on the afternoon of March 16, 1934?
A. On March 16, 1934, somewhere around 4 o'clock, Police
Officer Mains and a magistrate came into my place, about
4 o'clock. I was waiting on a customer and I spoke to thenlw
I knew Mr. Mains well. He said, "I want to speak to you
privately". I said, "All right, in a minute". I finished
waiting on my customer. Mr. Main made a motion as if going
in the back room and I· followed him. We went in the back
room and Mr. Mains said, "Mr. Wilson, I put you under
arrest". I said, ''For what?" l-Ie said, "You are charged
by Page & Company with giving a 'vorthless check". I
said, ''I have not given a worthless check. I just gave them
a check". The magistrate spoke up and said, "Mr. Mains
has arrested you; I am willing to take your bond''. I asked
if he would take my wife on my bond. He said, ''Does she
own real estate?" I said, "No, she owns an equity in real
estate". He said, ''We will take that". I 'vas bailed and
they went away.
page 30 r Q. Were there any customers in your store when
·
that went on in there Y
A. Yes, eight or ten people in there; in fact, the whole
store was in an uproar and my wife went off the handle ;
she got nervous. Later on I had to have a doctor with her.

,
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By Mr. Crowder: I mov~ that that be stricken out, your
Honor.
By the Court : The motion is granted.
Q. What did you do the next day!
A. The next day was Saturday morning, and I went to see
Mr. Page. While there I made a purchase. I told Mr. Page
I had not done anything wrong. We were working under
the same arrangementQ. (interposing) Don't go into that!
A. I had not do;ne anything wrong; had no criminal intent; I could not make the check good, impossible; I did not
own ~nything in the world but a truck, worth about $250. That
was clear and I would give him a clear title to it, if he would
have the warrant dismissed and continue as I was. Mr. Page's
remark was to me that he was not in the second-hand automobile business; he would have the money for that check by
Monday, or I.would have to go to jail.
Q. "That happened then Y
A. On Monday morning l\Ir. Page and I both
page 31 ~ appeared in Judge Folkes' court, without counsel.
The case was called. Judge Folkes said in· court,
''This is a n1atter where two business men are involved. I
will gjve you tin1e to see if you can't get together''. The case
was continued thirty days, to see if we could get together.
Q. What w·as the next thing you did?
A. In a week or two after that, I think, I went to see Mr.
Page ahout it. While I think we got a little stuff in the
n1eantin1e, I was worried about it; did not know what to do.
As ,.~tell as I recollect, a week or hvo weeks before the thing
was to c01ne up I went to see Mr. Page and stiJI asked him
to see if we could not make some arrangements for me to
pay the check off in payments as I could. He told me the
case would be called on 1\fonday and he would continue the
case another week, to see if I could raise the money. If I
did not raise the monev then I would have to stand the consequences of the court...
Q.. Did you later employ counsel T
A. Yes~ right then. I found there was no way in the world
T could com(l to an agreement with Mr. Page. I did not think
T had done anything criminal and I had to defend myself,
and then I hired ~fr. Maurice.
Q. l\{r. \Vi1son, 'vhen this case came up again, did you appear in court?
page 32 ~ A. Yes, the case came up on l\fonday. Me and
1\fr. Page and his attorney and you (Mr. Maurice)
appeared before the court. Judge Folkes said, "Gentlemen,
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I will conti:nu~ this case until the end of the docket. It is a
. case where a check is involved ·between two business men.
You all go out and see if you can get together''. Mr. Crowder,
Mr. Page, you and myself went to the extreme end of the
hall, and something was said-~h·. Maurice asked Mr. Crowd.er
if he would go in and dismiss the crin1inal action, and, if so,
we would make some effort .to pay the bill; that Mr. Page
had sworn out a criminal warrant against me, without advice of attorney, and he thought he had made a mistake, and
we would try to make some ·effort to settle it on a civil basis.
Mr. Crowder and 1\tir. Page said the matter had gone to court
and .they had to have their money, and unless I could settle
it, we would have to go back and take the consequences of
the court. ·We went back and I think ~ir. l\{aurice told Judge
Folkes we could not compromise or arrange the matter and
we would have to try the case on its merits.
Q. Was the case tried on its merits Y
A. Yes. I testified and Mr. Page testified and the attorneys made their statements and the Judge dismissed it.
Q. Mr. Wilson, have you ever been arrested on a criminal
warrant before in your life?
·
page 33 r A. No, I am forty-five years old and have never
been arrested on a criminal warrant before in my
1ife.
Q. You have had civil warrants issued against you?
A. Yes, got them along about that time, about two a week.
Q. Did you ever take out bankruptcy r
A. No, I wanted to take it out, but me and my wife got
together and decided I would not take it.
Q. How much are your outstanding obligations at the present time?
A. Including what Mr. Page has me charged withBy the Court (interposing) : Why is that relevant Y
By Mr. Maurice: Mr. Crowder brought in sixteen judgments here, and I want to show, while times are hard and
these judgments were got against him, that don't necessarily
mean people are not honorable, because judgments are is·sued against them.
By the Court: I don't think that is relevant in this matter
as to what he owes.
. By Mr. Maurice: Is it proper testimony for Mr. Crowder
to bring that in Y
.
By the Court: In the matter of probable cause, I should
say; not what he owes at this time.

Q. Mr. '\Vilsou, tell the jury whether you were embarrassed
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or not at the swearing out of this warrant, and whether you
went to any expensepage 34}

By Mr. Orowder (interposing): I obje.ct to
that; there is nothing in the notice of motion about
that. Special damages are not laid in a notice of motion.
By the Court: Let me see the notice of motion.
Mr. }4aurice quotes the notice of motion.
By the Court: Suppose you divide your question up; your
question was general, ask about the particulars.
Q. Mr. Wilson, were you obliged to go to any expenditure
in fighting this criminal action 1

By Mr. Crowder: Same objection.
· By the Court: Objection overruled.
· By Mr. Crowder: I note an exception.

A. Yes, I went to the financial expense of the loss of about
four or five days from work.
Q. How much did you have to obligate yourself to pay or
pay in connection with the services of counsel to defend you
against this criminal action instituted by Page & Company 1
By Mr. Crowder: There is nothing in the notice of motion
.about the loss of four or five days from work.
A. $25.

page 35

~

Q. The swearing out of this warrant, tell the
jury how it affected you otherwise; were you embarrassed?

By Mr. G'Towder: I object to the counsel leading the witness.
By the Court: Objection sustained.
Q. Please tell in what other way you were affected by the
swearing out of this criminal warrant against you by W. A.
Page & Company?
A. I could not begin to express my damage and feelings in
the store that day and practically directly after that time
everywhere I went and had dealings with people they were
asking me how me and Mr. Page came out.

By Mr. Crowder: That is objected to as hearsay.
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By the Court : Objection overruled.
By Mr. Crowder: I note an exception.
Witness continues answer: Practically every place the
people I had bought from; they knew my circumstances; I
was in bad shape, they were asking me how we came out. In
fact, I was really ashamed to buy from them.. I was really
embarrassed. I could not express to you how much I was
ernbarrassed. Practically, I was paying cash for ev~rything
I boug·ht. I don't know how that affected me with people I
was buying from, but I hated to go where they were from
embarrassment at that time.
page 36 ~

B,

~Ir.

GROSS EXAlVIINATION.

Crowder:

"'Q. ·who was it you stated away from, 1\{r. Wilson, because

yon were too embarrassed to face them t
.A. No particular one I stayed directly away from, but, instead of going to the market and purchasing, I sent most of
the time.
Q. Whom did you send?
A. The boy I had in the store.
Q. That was what you did before that time, was it not
A. ·Yes.
Q. On October 2, 1931, you sent a check over by the boy
and let the amount be filled in by Mr. Page's bookkeeper, did
vou not?
· A. 1Ces, sir.
Q. You did that again on October~' 1931?
A. Yes.
Q. And again on October 29, 1931, did you not Y
.A. Yes.
Q. That is what you had been doing all along in 1931, 1932
and 1933f
.A. No, I saw Mr. Page once or twice a weelr. We made
anywhere from three to five purchases a week from 1\ir. Page
at that time.
page 37 ~ Q. 1Cou say everybody asked you how you came
out¥
A. Yes.
.
Q. What did they say to you in this connection, Mr. Wilson?
·
A. Well, they asked me had me and 1\{r. Page made the
agreement yet about settling this check. Do you want me
tell you what one of them asked me about it, word for word T
1 will tell you if you want me to.

to

""l

W. A. Page and Holt Page, etc.,

v:. C. A. Wilson.

47

Q. First, who was it, Dave Caplan, or any of the Staples
Grocery Company people?
A. I was not buying for them.
Q. Did Gunn-Ellis?
A. Never bought anything· from them.
· Q. Did Stokes-Grymes say anything t9 you Y
.A. No.
Q. Harris Grocery Company say anything to you?
A. At" that time I was buying very little stuff from them;
nobodv there knew me.
Q. Did Carter & Flax say anything to you Y
.A. I think Mr. Flax used to come to see me. At the same
time I was in debt with them for over twelve months.
Q. You do think Mr. Flax said something to you Y
A. I would not say for sure that he did. I think he did.
Q. ·would you interpret from what they said to you that
this action on the part of :h:fr. Page had injured
page :38 ~ your credit?
A. I did not say it injured my credit.
Q. Did anybody refuse to deal with you 1
A. Not directly refuse me, because I wa~ on a strictly cash
basis and nobody refuses ·cash..
Q. rrhe truth is your reputation for credit had been ruined
long before J\Ir. Page took this action on March 16, 1934, had
it not?
A. I had not established any credit, except very little bills,
in Richmond, because I had been dealing with Mr. Page on
~ cash basis.
Q. How about the Hermitage Coal Company, have they
a judgment ag·ainst you 1
A. As well as I recollect, some customer dealing with me
did not have coal that winter and I stood for it.
Q. How a bout F. K. Woodson, did he get a judgment against
·
you in 1934, for $118.68 Y
A. 'J~hat bill was a standing bill for about a year and a
half.
Q. That is what I thought-they don't generally shut right
down on you?
A. ~T ust a minute-it was a running bill. I was paying
son1e each week. Mr. Woodson turned it over to the. Credit
Men's Association. I think he called me and said he would
get a warrant and sue me before it went out of
page 39 ~ date. I have paid them the most of it.
Q. Travis & Brother got a judgment against yon
on April 12, 1934, for $47.40, did they notY·
A. Yes; I owed Mr. Travis somewhere about $160. I was.
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ice at that time. I have paid him practically all on

it.

Q. M. M. Rowe & Company got judgment against you on
February 21, 1934, did they notY
A. Yes; that is paid. I don't owe them anything.
Q. That was less than a month before Mr. Page took his
action, was it not?
A.. ~ don't remember whether before, or not.
Q. Mr. Page took his action on March 16, 1934, did he notf
A. Yes, I think so; but 1'Ir. Page knew I was practically
on the verge of bankruptcy, and ~Ir. Page advised me on
these things before that. Some of these things he advised
me about.
Q. Is it not a fa~t that this judgment was rendered on
'fl1 ebruary 2l, 1934 Y
.A. You have the date there.
Q. vVhen the High Constable levied on your store your
wife said it had been transferred to her, did she notY
A. I think it was.
Q. Did you not testify here this morning that the store
·
belonged to you Y
page 40 ~ A. I have never testified the store belonged to
me.
Q. Yon testified here about buying from Mr. Page right
along through and dealing with the other merchants. You
have not told the jury you did sell your store out in order to
defeat your creditors, have you?
.A. If you had let me go ahead, without objecting, I would
have told all the circumstances.
Q. Is it a fact that M. M. Rowe & Company never got satisfaction on their judgment because when the High Constable
went there you and your wife contended the store did not
belong to you Y
~. I think that is marked satisfied. If not, I do not owe
M. M. Rowe & Company anything.
Q. Is it not a fact that M. M. Rowe & Company did not get
their money until after they turned around and sued your
wife, which was after they had gotten this judgment, which
was not satisfied Y
By 1\fr. Maurice: I want to iriterrupt to this extent, if
your Honor please. Mr. Crowder is going into ·details. I
want to inquire, if he pursues this, if the plaintiff will have
a right to go into these bills and sho'v what his present standing is in regard to these billsY
By the Court: I can't promise anything until the question comes up.
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page 41 ~

A. Well, if I am not mistaken, the bill of goods
was sold to Mrs. C. A. Wilson, not C. A. Wilson,
:r.vt:rs. '\Vilson was looking after the store more than I was.
They had a man going around pedilling the goods and she
bought in small quantities from him. Then they sued her
afterwards.
Q. They sued you first?
A. Yes, I did not appear in court and defend it.
Q. ·you and your wife continued to object when. the High
Constable came in to remove the stock 1
·
A. I told him to read the license. I was in there when he
caine in and I told him to read the license; it was in Mrs.
Wilson's name.
Q. When was the license cl1anged t
A. Never changed. ·
Q. You were going around Richmond, buying goods in your
name, when they ought to have been bought in your wife's
name?
.A. No; l will tell how it happened. I was on the verg·e
of bankruptcv at th'at -time. I knew I was going in bankruptcy; bound to put me out of business, because so many
judgments going in ag·ainst me. In fact, I think I closed my
business, and either my son-in-law or my wife went and got
a license and opened next door.
Q. How long did your store stay closed Y
page 42 } A. About twelve hours. The license was cancelled, I think, and we did not use the license for
about half a year.
By the Court:
Q. When 'vas that Y
A. I don't remember the date.
Q. \Vhat year was it'
A. tTudge, the license 'vas transferred twice; not transferred. I was on the verge of bankruptcy at the time this
check was in question. I knew I could get rid of these bills if
I went into bankruptcy, but I wanted to pay my bills. In
fact, me and my wife did not want to go into bankruptcy. I
got a truck and went out on the street; went to work. 1\'Iy
son-in-law took out a license next door. What we had was
moved over and given to him. He stayed in business about
twelve months, and then he left us. Then my wife took out a
license and run the store. It is still in my wife's name.
Q. When did you take a truck license and go to work on
the street?
.A. About the latter part of 1931.
Q. How long· did you work on the street with the truck?
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A. In fact, I am on the street now.
Q. I did not ask you that. Did you go back and go to work
in the store with your son-in-law T
page 43 ~ A. I was on the street.
Q. l)id you buy anything for your son-in•lawY
A .. No, he did his own buying.
Q. Then he run for a year¥
A. Yes, sir; then he left us .
.Q. Then, you~. wife took out the license in 1932 Y
A. No, I think it was 1933.
Q. So, you ·have not had any license. in your name since
1931?
A. No, sir.
Q. '\Vere you still running· the truck on the street when your
wife started the business Y
•
A. Yes, sir.
Q. Were you buying for your wife's business and your sonin-law, too Y
A. A very little buying I ever done. I may have gone over
·
with the truck to get some stuff.
Bv Mr. Crowder:
"A. Mr. Wilson, I understood you to just tell tp.e jury that
since 1931 you have not attempted to run the business; that
it bas belonged either to your son-in-law or your wife. If
your testimony is accurate, why is it that you have brought
here all of these bills (all are since 1931) showing purchases
in your name from this same defendant, W. A. Page & Contpany?
A. Yes, you will find bills showing last week
page 44} purchases from them. Mr. Page never asked anybody how to make the bills out, and I was known
and had bought from ¥r. Page for about seven years, and
thev would make the bills out to me and never asked who to
make the bills out to.
Q. If you knew they were making them out in your name
and you knew you were not buying them for yourself, don't
you think the duty rested on you to tell them you were buying
for your wife Y
.
A. No, I did not think so; it was a cash transaction.
Q. Coming back to these judgments, Mr. Wilson, did not
Thalhimer Brothers get a judgment against you in 1933?
A. Yes ; that has been paid.
Q. Did not Sydnor & Howey Company get a judgment
Against you in 1934 f
A.. Yes, paid off..
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Q. Did not Crenshaw Currie & Co. get a judgment against
youf
·
A. 'Yes, been paid.
·
Q. Did not William Gravins & Company get a j·udgment
against you in 1933 f
A. Yes, been paid.
Q. Did the Martin Chevrolet Sales Corporation get a judgment against you for $30 in December of 1932 f
A. That is when I began to.get these civil warrants. That
was one- of the first civil warrants I got. It has been paid a
long time.
pag·e 45 } Q. Did not Holt S. Lloyd and John P. Leary,
Receivers of Warner Moore, trading as Dunlop
Mills, get a judgment against you in March, 1933 f
A. Yes, I admit it. It has been paid. You all said I would
not pay, I was execution proof. I have paid them voluntarily.
.
.
Q. Did Dr. M. Koblenzer get ~ judgment against you?
A. Yes, paid him ; paid up.
- ·
Q. Did F. S. Anderson get a judgment against you Y
A. Yes; paid it.
Q. Did Commonwealth Lumber Company get a judgment
· against you?
A. Yes ; paid every cent of it.
Q. Cliff Weill? Did he get a judgment against you f
A. Yes.
Q. }\!Jr. Wilson, you know that all these judgments are carried through the Daily Record into every business house in
Richmond¥
A. Yes.
Q. Yet you have alleged in your notice of motion that your
reputation has been injured by the defendants f
.A.. Yes, I did, because that is not a criminal offense; not
criminal to owe a man money.
Q. Is ·it not a fact you have issued numerous checks that
were no good?
.A. I have issued lots of checks and have had
page 46 } several to come back.
Q. You have had more than several to come
back, have you not 7
A. Well, I never counted how many I had to come back.
· As I admit, I was in bad rfinancial shape.
Q. You hav-e had hundreds to come back, have you ·not?
.A.. I would not say how many.
Q. Staples Grocery Company did cut you off their credit
list, did they not f
.A.. No, I quit, to go to buying from Mr. Page.
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Q. Did not Harris Grocery Company cut you off their
· credit list 1
·
A. I never had any credit with Harris Grocery Company.
What I bought from them was cash.
Q. What did you owe the Commonwealth Lumber Company forY
_
A. We had a place-I used to run a colored restaurant in
1929 and 1930 next door to me. I rented it and run a little
restaurant to keep colored people from coming in there. I
was living over the store. I found I could not get on a
very well with it and turned it over to a Greek. He operated a while and he got behind about two months in the
rent and I was warranted and I could not raise the money
to pay it. I took some bills I had that were collectible through
the Richmond Credit Adjustinent Association and they collected it and turned it over to 1\{r. Cooper and they
page 47 ~ g·ave me the credit for it on some bills I owed there.
Q. What was it that you put in such bad shape
around September or October, 1931 Y
A. Mr. Crowder, everybody knows the depression came on
and I could not collect. People owe me now anywhere fron1
*l to $500. I made good from 1924 to 1930 ; then times got
bad and the people could not pay me. They owe me now.
Q. Your wife started to build a home in September, 1931,
did she not?
A. I don't remember the time.
Q. Do you remember that Mr. Page sent for you and told
you you were making ·a mistake, drawing the money from
your business and putting it in a homeY
A. He did not send for me. I saw him and told him we were
not drawing any money from the store.
Q. That was the time you got in financial trouble¥
A. From 1924 up until this present time my wife was working in the store at a salary of $15 a 'veek. She saved about
$1,500. I had worked for the Simmons !.fattress Company
and I had about $600 or $700 worth of stock. I sold the
stock and bought the lot and put it in my wife's name.
By Mr. Maurice:
Q. What year was that?
page 48 r A. I think in 1930. I think we moved in the
house Christmas, 1931. We moved in the house·
and stayed there for three months and found we could not
get along and we moved back. On Mr. Page's suggestion we
moved back over the store. My wife's father took $5,500 out
of the bank and built the house for her and put it in her

l
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name. 1\.fr. Page said what made me get in bad was transferring the property from my name to hers. I never owned ·
any property. My father-in-law put up the money he got
through the bank and paid the Bank of Commerce and Trusts
every cent of ~t, and my wife gave him her $2,600 equity in
the property to protect him for his $5,500.
By Mr. Crowder:
Q. Your $700 was in the lot, was it not'
A. My $700 was given to her as a Christmas present.
Q. What Christmas¥
A. I think about 1927. I think we owned the lot about
three years before we built on it.
Q. You built the house in 19311
A. Eiiher 1930 or 1931.
.
Q. You admit you were hard up, yet you did not try to
realize on your lot?
.
A. I was not hard up then; I was making money, plenty ·
of it.
Q. You admit 1\fr. Page spoke to you about itT
A. Yes, after I had gotten in bad circumstances.
page 49 } Q. Did not 1\fr. Page speak to you about it when
, he saw the building permit had been granted her1
A. No; the only time Mr. Page spoke to me about anything,. he told me I had made a bad impression by building
a house and putting it- in my wife's name. I told him I never
had it in my name.
Q. Is it not a fact that your father-in-law put up the money
and put the property in your wife's name when on September 15, 1931, you owed W. A. Page & Company $53.89?
A. No, it is not a fact. I never had an open account with
Mr. Page. I bought from him cash and carry. The only
thing he granted me was to hold my check over from Saturday so it would not go through until 1\Ionday.
. By Mr. Crowder : I make the same objection, as not responsive and injects the feature about the agreement.
By the Court : Objection sustained.
Q. Is it·not a fact, ~fr. Wilson, that on September 15, 1931,
you bought merchandise from W. A. Page & Company in the .
sum of $31.93 Y
A. It says so on here-as far as the date, I don't recollect. We made two or three purchases that week.
Q. Is it not fact on that date you gave \V. A. Page & Company a check for $85.82, covering the $31.93 for the
page 50 ~ purchase of merchandise that day delivered, and
$53.89 you previously owed them?
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A. I don't think it happened that way. You notice you state
on there it was boug·ht. on the 15th. Here is $53.89, don't
show any date, and 9/22/31. There are three different dates,.
and the check is dated October 2nd. I could not have given
him a check on October 22.
Q. Did I ask you that~
A. You asked did I give a check for $85.82, covering $31.93
and $5:t89. I told you no, the check I gave him. was given
some time during the week of October 2nd, because it had
been about one or two days before Ivir. Page dated the check.
I just signed the check in blank and he put the date on it.
Q. Don't you see the date you referred to, "9/22/31" is
an entry on the check ''Returned 9/22,131'' 1
A. rrhat may be possibly so.
·
Q. lf you gave him no check how could one be ·returned?
A. I cannot say. ~Ir. Page had the privilege of dating
the check any day he wanted.. The only ·time I knew what
date they were dated was when they came back·in. If I had
the invoices they would show they were sold on such and such
a day.
Q. Did you save those bad checks returned¥
page 51

~

A. ·No.
Q. Mr. Wilson, this bill of W. A. Page contains

these entries, '' Cash sales 9/15.31, # 31.93 ; Account on Ledger $53.89, Total $85.82' ', and opposite the $85.82
is this entry, "Check returned 9/22/31". Is it not a fact
that you bought merchandise fron1 l\Ir. Page on September
15, 1931, in the sum of $31.93, and at the time owed him
$53.89, making a total of $85.82, for which sum you gave him
a check on that day, which check 'vas returned on account
of insufficient funds on September 22, 1931?
By Mr. Maurice: Is that the original record? I call for
the original record.
Bv 1\!Ir. Crowder: You can call for the original record, but
this· is taken from the original record. I am not proving a
case here, now.
By 1.\.fr. Maurice: If your Honor please, I don't know when
that memorandum was. made up. Evidently from Mr.
Crowder's statement it was made up from the original record. I respectfully submit we ought to have the original
record and not have a memorandum made up long after the
transaction was made, and naturally made up from 1\Ir.
Page's version of the affair.
By the Court: Objection is overruled.

A. I don't remember any dates that the checks were given.
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As I stated before, my answer to that question is,
would sign those checks in blank and send them
to ]IIr. Page and he turned them in the latter part
of th€· week. I don't know anything about the dates. We
bought stuff from l\fr. Page in that time. What the che·ck
covered I don '.t know. Mr. Page looked after that, himself.
They would always let me know the amount deposited on
that day. lVIy effort was to get the money and turn it in to
the bank to meet the checks.

page 52

~ I

By Mr. Crowder: I make the same objection with respect
to what his effort was and his custom about meeting the
checks after they were gi.ven, and I ask that that evidence
be stricken out.
By the Court: lVIr. vVilson, please confine yourself to the
questions asked. If Mr. Crowder asks you a question, if you
know, answer the question, and if you don't know, say you
don't know. The objection is sustained.

Q. Now, Mr. Wilson, is it not a fact, also, that on October
2, 1931, you obtained merchandise from W. A. Page & Company in the sum of $90.46, at the time giving W. A. Page
& Company a check for $183.05; this covering the $90.46 mer-:cbandise bought that day, the returned check of $85.82 and
another item of $6.77 that you owed W. A. Page & Company?
A. I don't know how to answer that yes or no,
pag-e 53 ~ because the only answer I could give on it would·
be, if I said ·yes, I would not know; if I said no,
which would be the proper thing to say, but under the ·circumstances my answer, your Honor, would bound to be what
it was before, that Mr. Page looked after those things and I
do not know what it covered, or how much it was.
Q. Yon observe that by that method of computation the
sum of $183.05, the precise amount for which you gave your
check on October 2, 1931, is arrived at, don't you Y
_
A. My answer would be still, I sent the check to Mr. Page
and I don't know how much it covered, until you told me.
Note : The memorandum is filed, marked ''Defendant's
Ex.. 1 ".
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STATEMENT.
We sell to
Retailers
Only
Phone Dial 2-0197

W. .A.. PAGE & CO.
CASH
WHOLESALE GROCERS

. CASH
That's why
so cheap

124 to 130 Virginia St.,
Richmond, Va.
193 ....
NRA

Sold to
C. A. Wilson
Terms :
CASH

Returned Check
We Do Our Part

page 54}
-31.93
-53.89

Cash Sale 10/2/31
Ret'd check
Balance on Ledger

- 90.46
85.82
6.77

Cash Sale 9/15/31
Acct on Ledger

Check Returned
Dated 10/2/31

-183.05
6.26

Check Ret'd 9/22/31 85.82
Bal due on a/c (written in)
(pencil
)

De_posited 10/3/31

189.31

Court
April 19th/34
By Mr. Crowder: If your Honor please, these pap.ers came
out of the Civil Justice Court. Can it be considered that
they can be- copied into the record later Y
By the Court: Yes.

By Mr. Crowder:
Q. Mr. Wilson, is not that a carbon copy of the original
sales' ticket as made to yon on September 15, 1931, showing
the exact amount you bought on that day, amounting to
$31.93?
A. Yes, that is what we generally got on a purchase.
By Mr. Iviaurice: That shows that bill·was marked paid on
that day?
page 55~ By Mr. Crowder: Yes.
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By 1\{r. Crowder:
Q. That bill is marked paid on September 15, 1931. If
you did not pay it with that check for $85.82, what did you
pay it with?
A. I could not say.
Q. Yon could not say?
A. No.
Note: The bill is :filed marked ''Defendant's Ex. No. 2 ''.
RICHMO:ND, VA., 9/15/31
Number G 22756
C. A. Wilson
Bought of
We Sell to
RETAILERS
Only
Terms:
CASH

W. A. PAGE .AND CO.
PIONEER CASH AND CARRY
WHOLESALE GROCERS
113, 115 and 117 South 14th Street.

1
1
1
6
1

Cart Black Draught
Doz 10 - Colgate toothpaste
.Doz Swann matches
Doz Ly Tea 1,4
Doz Key Cart Sardines
1 Doz St J Vanilla
page 56 } 1 Doz St J Lemon
1 Doz Tall Carnation
~I ilk
3 Doz R R Mill Snuff
1 Doz Veg Soup Camp
1 - - 1-- Brown 1\1:ule
1 Roll 18'' Fibre
1/2 - - 20-Bags
25 - - B C Peas

Quality Price Total
75

88
~

3 45
4 92

82

4 80.

95
95

3 95

41%,
25

1h

51,4
8.25
5

2 90
2 85
3 85
56
2 19
1 63
1 25
31.93

SEP 15 1931
PAID
W. A. Page & Co.

Q. I hand you three sales' tickets of ,w. A. Page & Company to C. A. Wilson, dated October 2, 1931, one for $11.17;
another for $38.88, and the third for $40.41, making a total
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of $90.46, all of which are marked paid on October 2, 1931,
the day of .the purchase, and ask you if those are not carbons
of the original bills showing· the goods you bought from Mr.
Page?
A. Yes ; this is the stuff I got from M~:. Page, but my answe.r would still be, I did not know the amount of anything
until I was called by Mr. Page and told the amount of the
check.
Note : The three sales' tickets are filed, marked ''Defendant's Ex. No. 3".
page 57 ~

DEFTS. EX. NO. 3.
RICHl\iOND, 1lA., Oct 2, 1931
Number G 23979

C. A. Wilson
Bought of
We Sell to
·RETAILERS
Only
Terms:·
CASH
12
1
1
1
1
1
1
1
1
1
1
1
1
1
.1

1
1

W. A. PAGE AlND CO.
PIONEER CASH AND ;CARRY
WHOLESALE GROCERS

113, 115 and 117 South 14th Street.

# M. H. Coffee
Dz #2 Sauer Lemon
Cs 1/5 5 Hershey Oboe
Cs 5# Sugar
Cs 2# Sugar
Cs Fr. Mustard
Cs F. A. Spaghetti
Cs Phil B E Peas
Cs Camp Beans
Cs 10c Daves Powd 24 s
Cs 12 dz Daves Powd 12 s
Cs Quaker Hominy Gritts
Cs Lux T. Soap
Cs Supersuds
Cs 24 I 8 oz Ritter Catsup
Cs #2 Chimneys
Cs lOc Peroxide

Quality Price Total
3 72
12
31
1 05
1 92
32
6
5.00
3 00
60
2 50
5
50
2 40
2
1 20
3 40
4
85
1 30
65
2
2 84
4
71
85
1 70
2
1 95
1 80
3 25
3 40
1 90
2 95
2 05
70
38 88

... W. A. Page and Holt Page, etc.,
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OCT 3 1931
PAID
W. A. Page & Co.
(pencil memo)
chg made 10/7/31
(The foregoing was stamped paid with circular stamping
machine, the dates of the month being around the outer edge
of the circle with arrow pointing to the dates.)
page 58~

RICHMOND, VA., Oct 2, 1931
Number G 23978

C. A. Wilson
Bought of
We Sell to
RETAILERS
Only
Terms:
CASH
-2
2
1
1
4
3
3
?.'
.r.J

2
2
2

1
1
I

1
1
1

W. A. PAGE AND CO.
PIONEER CASH AND CARRY
WHOLE'SALE GROCERS
113, 115 and 117 South 14th Street.

Dz Star Snuff
Dz B N Tob
Dz lOc Tube Rose Snuff
# Br. Mule Tob
Cart Chest 20 s
Cart L S 20 s
Cart Camel 20 s
Cart Og 20 s
Cart Pied 20 s
dz Pied 12 s
dz Chest 12 s
Cs Carnation Milk Tall 48
Cs Carnation Milk Small 48
Cs Olympia L Beans
Cs 1 %·# M. J. Molasses
Cs Pink Salmon
Cs 1# Br Sugar

Quality ·Price Total
2
95
1 90
2
90
1 80
95
48

4
3
3
2
2
2

2
2
4
24

1 26
1 26
1 26

5 04
3 78
3 78
1 26
2 52
2 52
1 26
90
1 80
90
1 80
2 90
1 50
82%'165
2 55
100
400
6
144
40.41

OCT 3 1931
PAID
W. A. Page & Co.
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(The foregoing was. stamped paid with circular stamping
machine, the dates of the month being around the outer edge
of the circle with arrow pointing to the dates.)
page 59}

RICHMOND, VA., Oct 2, 1931

Number G 23980

C. A. Wilson
Bought of
We Sell to
RETAILERS
Only
Terms:
CASH

I .

W. A. PAGE AND CO.
PIONEER CASH AND CARRY
WHOLESALE GROCERR

113, 115 and 117 South 14th Street.

1
1

Cs Bon Ami Cake 18 s
Cs Bon Ami Powder 2
2 Dz lOc Blk. Pepper
1 Cs Clorax
12 # 7 Day Coffee
1 Dz White Vaseline

Quality Price Total
1 50
1 80
65
1 30
2
3 50
12
18% 2 22
85
11 17

OCT 3 1931
PAID
W. A. Page & Co.
40.41
38.88
11.17

Ret Ck

90.46
85.82
176.28
6.77 Bal. due on several invoices
183.05

(The foregoing was stamped paid with circular stamping
machine, the dates of the month being around the outer edge
of the circle with arrow pointing to the dates.)

W. A. Page aud IIolt Page, etc., v. C. A. Wilson.
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~

Q. Did you not say the bill was sent you at the
time you bought the merchandise?
.A. I did not. Mr. Page would hold the bills until I paid
the full amount.
Q. He sent you on that date those three bills, did he not?
A. I sent him a check for the purchases, signed. I did
not know what· the amount was until I received the bills.
Q. Did you not receive the bills that day, by having sent
the check in Y
A. If that was bought on the day I sent the check, I received those three bills ; but I did not receive the other
amount.
Q. If you only received those three bills, which aggregate
$90.46, why do you suppose that 1\fr. Page made out the
check for $183.05 Y

By }Ir. Maurice: If your Honor please, I object to counsel asking Mr. Wilson what he supposes 1\Ir. Page did.
By Mr. Crowder : I will change the question.

Q. If you bought goods on October 2, 1931, amounting to
$90.46, do you know why ~Ir. Page 'vould have· made out your
check on that day for $183.05 1
A. Just as I told you, ~Ir. Page would keep the bills for
the purchases I made and hold them until a certain date,
then he would n1ake out a check for that amount and mark
them paid. If I made a purchase on September
page 61 ~ 12th, he would hold the bills until September 15th
and he would make out the check for the full
amount and mark then1 paid and send them to me.
Q. So, it is a fact that on October 2, 1931, you gave Mr.
Page that check for $183.05 and you got from Mr. Page at.
the time his goods in the sum. of $90.46, is not that true?
A. If those bills are marked paid on the 2nd, and that bill
is $90.46 and the check is $183.05, he had some bills already
that I had purchased before that.
Q. ]\;Ir. Wilson, I did not ask you that. Please confine your
answers so they will be responsive.
A. Your Honor, I cannot confine my answers for something
I don't know. He asked for something I don't kno,v.
Q. I asked you if it is not a.fact that on October 2, 1931,
you gave Mr. Page a check for $183.05, and that you got goods
from him to the amount of $90.46 on that same day?
A. I got those goods on the same day I gave Mr. Page a
signed check for him to make out.
Q. \Vhat did you understand it was to be made out for f

62
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A. I understood it was to be made out for all I owed on
that day.
Q. You were notified that check had been returned on account of insufficient funds, were you not?
A. Yes.
page 62 ~ Q. Y<>u did not make that check good within five
days, did you, after you received the notice Y
A. I don't know how to answer that question. I would have
to be instructed. I \Vould consider I made it good to the best
of my ability at that time.
Q. Mr. Wilson, by making good I mean, did you pay }Ir.
Wilson the money on that cheekY
A. I did not; I did not have it.
Q. You have not paid it to this day, have you'
A. Not all of it. I have paid him $40 to my calculation.
Q. Your counsel admits only $10 has been paid on it. Ho'v
do you account for your statement that you have paid $407
By Mr. Maurice: I did not admit that.
By the Court: What amount he has paid after that, what
difference does that make? I don't think it is material how
much he paid on the bill after the check was refused.
Q. You said that you offered l\1:r. Page a plan of settlement
through the Morris Plan Bank, did you not Y
A. Yes.
Q. Did not that plan involve 1\Ir. Page's signing the papers?
A. Yes; that is the only way he could have got it.
Q. So, Mr. Page would be borrowing the money on his own
signature-that is the plan you offered him Y
page 63 ~ A. I don't know. He would have to endorse the
note to get the money. I would be the signer of the
note to pay so much each week and he would be endorser.
Q. When did you offer that plan Y
A. Some time after the check came back ; I could not say
what time.
·
Q. Was not that .the time we had you in the Police Court,
in March or April, 1934?
A. No, a year or a year and a half before that. I made
·
several attempts to pay Mr. Page.
Q. How many trucks do you own, Mr. Wilson f
A. When?
Q. How many trucks have you bought since this transactiwY
·
A. You mean how many I have bought, or owned, or traded
in Y We usually trade them in.
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Q. How many trucks have you owned since this transaction arosef
A. I have owned one to five. I would not say I owned
them-I made the first payment on them.
Q. We understand you bought them through the aid of a
:finance company, and you bought all of them since this transaction arose?
A. No, at that time I owned one second-hand one, given me
by a friend in New York, and I bought one second-hand· one.
Q. How many trucks have you bought since this
page 64 } transaction Y

By Mr. Maurice: Your Honor, is that material?
By Mr. Crowder: I want to show he has taken care of
everything else and yet has not taken care of this one, as
bearing on the fact that Page & Company had probable cause
for their action.
By the Court: Objection sustained, if that is your reason.
By Mr. Crowder: I note an exception.

Q. After your arrest, Mr. Wilson, and you went to see Mr.
say you did not go to see him for some time and
had bought from him in the meantime-Judge Folkes having
told you to see what you could do to get together, what did
you offer to get together 7
A. You said I did not go to see him for some time after I
was arrested. I went to see him within fifteen hours after 1
was arrested.
Q. I mean from the continuance?
A. Tl1at was within two weeks.
Q. What plan did you offer him 7
A. I told 1\fr. Page I did not have the money, but things
looked a little better for. me, and if he would allow me time
I would buy from him and pay him as I had done, and asked
him to dismiss it in court; I did not think I had done anything
criminal.
·
Q. Why did you think you had done nothing
page 65 ~ criminal if you gave a man a bad check and hauled
his goods away 7
A. I had been dealing with Mr. Page for eight years, spending anywhere from $250 to $500 a week under the same transaction as that one. He had had several checks returned and
I had made them good.
Pa~e-you
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RE-DIRECT EXAMINATION.
By Mr. Maurice:
Q. Mr. Wilson, on direct examination I asked you if you
had made any payments to Page & Company after the check
had been returned to you and you had been up to see Mr.
Page, any you stated that you had. I asked you if you received any receipts. You stated that you had, but you did
not have them all 1
A. Yes, sir.
Q. I hand you now four receipts and ask you if these receipts cover cash payments by you to vV. A. Page & Company?
By Mr. Crowder: On whatf
Q. On the bad check which W. A. Page & Company held, of
$183.05?
.
A. Yes, that was my impression, that those receipts were on
those bills, I call them; they call it a check. I call it a bill.
There were several more. I had so much confidence
page 66} in Mr. Page I did not keep them.
Q. These are dated August 10, 1932, $10; the
second one is dated November 5, 1932, for $9; the third one is
dated January 14, 1933, for $2, and the fourth one is dated
January 28, 1933, for $2, and I ask you to file them, marked
"Plaintiff's Exhibit B"Y
A. I so file them, marked "Plaintiff's Ex. B".
8/10/32
Received of C. A. Wilson Ten and 00/100· Dollars.
W. A. PAGE & CO.
Per G.
$10.00
Nov. 5th, 1932
Received of C. A. Wilson Nine and 00/100 Dollars on acct.
$9.00 .

W.A. PAGE.
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Jan 14 1933
Received of C. A. Wilson Two and 00/100 Dollars.
W. A. PAGE & CO.

H.
$2.00

page 67}

Jan 28 1933

Received of C~ A. Wilson Two 00/100 Dollars'
W. A. PAGE & CO.

A. L. H.
$2.00
Q. Just one other question, Hr. Wilson, these invoices
handed you by Mr. Crowder, dated October 2, 1931, marked
"Defendant's Ex. 1", I ask you if these invoices are not all
marked or stamped ''Paid''?
·
A. Yes.
Q. I ask you to state to the jury, after looking at those
stamps if they don't state that they were paid on October 3;
1921?

By Mr. Crowder: If your Honor please, I submit that the
thing speaks for itself.
By Mr. Maurice: I withdraw the question.
RE-CROSS EXAMINATION.
By 1\fr. Crowder :
Q. Mr. Wilson, as I understand your testimony, you offer
in evidence these four receipts, aggregating $23, and tell the
jury that that $23 'vas paid on this $183.05 cheekY
.
A. My answer to that was that after I gave him that check
and it came back any money I gave him was on
· page 68} the $183, because I did not know I owed him anything else.
Q. If that is so, Mr. Wilson, you were served with a warrant to appear in the Civil Justice's Court to answer the claim
of W. ~- Page & Company for $189.31, which included the
$1R3.05 check a.nd $6 and some cents owing on another item.

66
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Did you not receive that warrant calling for that amount of
money?
A. 1 received the warrant and never paid any attention to
the amount.
Q. Do you not know that along with the warrant and the
court papers was :filed the statement for the $183.05 and this
statement your counsel objects to as not being the original Y
A. No, I do not know it.
Q. Your attorney appeared, did he not?
A. Not to my knowledge.
Q. Did not your attorney appear to secure a continuance of
this case?
.A. Not to my knowledge, not in any civil action.
Q. Don't you see there it is continued to May 16, 1934 Y
A. It may be continued, but not on my instructions to any
counsel; nor my instructions. I never even appeared in the
court.
Q. Were you not in court and you said your attorney, Mr.
Charley 1\{aurice, could not appear. It was in
page 69 ~ Judge Maurice's court, and I was trying to get Mr.
Maurice over the telephone and you were with me.
A. I was in court that day, since you mention it; but
whether I said anything to you about ~Ir. Maurice, I don't
know, because 1\{r. 1\{aurice was not interest~d in this case.
Q. Did you not appear in court that day and tell me that
Mr. Maurice could not appear that day, because he was interested in another case, and I was trying to reach Mr. Maurice to see what defense he had to it?
A. We had no defense. We acknowledged it. I had the
utmost confidence in Mr. Page.
By Mr. Maurice I object to this exhibit. It is self-evident
that this civil warrant was sw·orn out on April4, 1934. Every
one of those receipts are prior to 1934. It is self-evident it
cannot have any bearing in this.
By Mr. Crowder: That is my contention; if he now admits
it, it is all right.
By 1\{r. Maurice : I don't admit anything. Mr. Wilson has
said he admitted all along this was a civil liability. We intro. duced those receipts to show Mr. Wilson did all he could; he
paid cash on account toW. A. Page & Company. He could
not find all his receipts, but he found those four, which showed
he went over and paid Page & Company after that
page 70 } check came back.
By the Court: Obj1ection overruled.
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By Mr. Crowder:
Q. So, you did come over and tell me ~r. Maurice was in
another court Y
A.. No; Mr. Maurice was never employed in a civil action
until this one here.
Q. Why did you come over to the court to see me 7
A. I used to attend court there every Wednesday to collect
some money of my own, and to find out where they were and
go to see them.
Q. You testified awhile ago that these four receipts were
credited on the $183.05 check. Your attorney now says it is
very evident that they were not credited on that check. Do
you want to stick by what your attorney said f
By Mr. Maurice: I object.
By the Court: Objection. sustained.
Q. Do you still contend that those four receipts are credited
on the $183 cheekY
A. My contention is that I did not know I owed Mr. Page
but one check. That is all I knew I owed him. I did not really
know the amount of it until I was informed by him, and all
payments that I made to 1\1:r. Pag·e after this check came back
were on that one. item. I did not know I owed him
page 71 ~ anything else, because all our transactions were on
a strictly cash basis.
Q. Is that your check, Mr. Wilson Y
A. I i=dgned it; I did not make it out.
Q. Is this a check yon signed, but did not make out Y
A. Yes, I signed it. I did not know what it was when I
made it out.
Q. One check is dated October 9th and one October 29th.
Did you not give them to Mr. Page for that purpose of making them out?
A. I sent them to Mr. Page to pay what I owed him on a
previous arrangement.
Q. How did you overlook a check of· over $200 Y
A. I have not overlooked it. I never knew what I owed Mr.
Page until after I sent him a signed check and he would fill
it out and send me my bill back. That is the only time I ever
knew what I owed Mr. Page. Mr. Page could have put it
twice as much and unless I had the bills I would not know
what it was.

By 1\{r. 1\{aurice: I want to ask counsel at this time if he
contends that those checks were deposited.
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By Mr. Crowder: Yes.
By Mr. Maurice: They don't show that they were ever endorsed on the back, or ever sent to a bank.
·

Note.-The checks of October 2, 1931, and October 9, 1931,
are filed as ''Defendant's Ex. No. 4", and "Defendant's Ex.
No. 5".

EX. NO.4.

page 72}

BANK OF COMMERCE & TRUSTS
(Manchester Branch)
of Richmond, Virginia, Oct. 2, 1931
Pay to the order of W. A. Page & Co............ $183.05
One Hundred eighty-three and .............. 05/100 DoUars
C.A.WILSON
No•........
(endorsed on back of check)
Pay to the Order of CENTRAL NATIONAL BANI{, Richmond, Virginia. W. A. PAGE & CO.
RECEIVED PAYMENT THROUGH
CLEARING
HOUSE OCT 5 1931 CENTRAL NATIONAL BANK,
· RlCHMOND, VA.
A.Iili PRIOR ENDORSEMENTS
GUARANTEED. HOLT PAGE, Cashier.
(Pencil memorandum on back of check)
Deposited Oct. 3rd.
page 73

~

(slip attached to check)
From
Bank of Commerce & Trusts
Manchester Branch
Richmond, Va.
Attached Check is Returned for Reason Marked
(v) Below
NOT ENOUGH FUNDS

W. A. Page and Holt Page, etc., v. C. A. Wilson.
EXHIBIT NO. 5.

BANK OF COMMERCE & TRUSTS
(Manchester Branch)
of Richmond, Virginia, Oct. 9, 1931

Pay to the Order of W. A. Page & Co............... $45.00.
Forty five and 00/100 ........................... Dollars
VOID

C. A. WILSON
No.· ••.•..
page 74 } By Mr. Crowder:
Q. Did you not after getting the merchandise·
home·in those two cases, having given the checks to get the
merchandise and after you got home called W. A. Page & Company and asked them not to deposit the checks, you did not
have the money!
A. No, sir. Those checks, he could have had those blank
ehecks, one or two of them signed, there six months before
he made them out. I would -send him one and maybe he
would send him one and may be would not make that out
and on Saturday send him another and he would make that
out.
Q. Why were you sending around all these checks and leaving them in blank Y
A. I did not send them to everybody. I tried to tell you
in the beginningBy Mr. Crowder (interposing): I withdraw the question, if he is going into a long explanation.
By Mr. 1\faurice: Your Honor, :for the purposes of tl1e
record, it is a~Teed between counsel that the defendant, w·.
A. Page. swore out the criminal warrant, dated March 16,
1934 acting; on behalf of himself and the firm, and that on
the trial of this case on its merits in the Police Court of
the City of Richmond. on April 19, 1934, after hearing of all
the facts, the charges a~·ainst the said C. A. Wilpage 75 } son were dismissed and a verdict rendered in hif-'
favor.
By Mr. Maurice: That is our case. We will file a certified
copy of this verdict of the Police Justice Court.
By Mr. Crowder: That is all right.

7o·
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By ltir. Crowder: If your Honor please, I would like to
n1ake a motion, in the absence of the jury.
By the Court : The· jury will please retire.
Jury out.

By Mr. Crowder: If your Honor please, I want to move
the Court to strike out the plaintiff's evidence on the ground
that it shows. that the defendants had probable cause for
having· the warrant issued. As a matter of fact, it shows
that the plaintiff was guilty of the offense charged, and in
support of my motion I would like to call your I:Ionor 's attention to the statute "rhich provides that if any person by
use of a check obtains anytl1ing of value with the intent to·
defraud said person shall be g'Uilty of larceny, and by another
paragraph of the san1e section the fact that the check is not
made g-ood within five days after receiving notice creates
a p1·ima facie case.
·
·
,
By the Court: Mr. Crowder, how can I go bepage 76 ~ hind the judgment of the Police Court. Am I to
sit here and try the criminal warrantY
·By Mr. Crowder: No, ·sir; but if there is no· contradiction of the evidence it becon1es a matter of law. There is a
unanimity of decisions in that connection.
By the Court: What becomes a matter of law?
By J\{r. Crowder: If there is no contradiction of the facts
under which the defendant acted, I simply say tl1is, that the
plaintiff haVing admitted that on October 2, 1931, he gave
the check for $183.05 and obtained $90.46 worth of merchan-· ~
dise. and having· adn1itted that he received notice that the
check waR not honored and having failed to make the same
good in five days, that that shows that the defendants had
probable cause for issuing the warrant.
By the Court: Now you are talking about probable cause.
You started off with whether he 'vas guilty of a crime, or
not.
By Mr. Crowder: No, if your Honor will permit the stenographer to read it you will see I put it on probable cause and
then said it showed his guilt, and I rested n1y motion on prol)able cause.
By the Court: In other words, your contention
page 77 ~ is that the plaintiff's own evidence shows that the
defendant had probable cause for issuin~ the warrant.
By 1\fr. Maurice: If your Honor please, I simply want. to
submit that the law is that where a party issues a check
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and the check is not honored and is not made good within
the required time under the statute of 1930 that is· simply
prima facie evidence of the guilt of the party; but that presumption has been overcome and Mr. Wilson has been acquitted. ·What we are considering here if? whether or not a
man who gets a check in: October 1931 (you have seen the record which shows that the man has spent hundreds and hl.iD.dreds of dollars with the· defendants and would buy merchandise from them every two or three days, and dealt with them·
until March 1934):, · and then this man gets out a warrant
against the plaintiff after holding th.is check from October
1931 and attempts to prove his charge on March 16, 1934,
and attempts to show he had. probable cause, I suggest to
you the law is and I expect to ask an instruction to the effect
that the mere· fact that on the trial of this case the warrant
was dismissed the law is that is in itself prima facie evidence
on behalf of the plaintiff that· probable cause did·
page 78 } not ~xist
·
By the Court: Under the evidence so far, I think
it is a question of fact with the jury as to whether Mr. Page
had probable cause to issue the warrant. That is 'vhy I over:..
rule the motion.
By J\fr. Crowder: If your Honor please, may I call your
attention to this, that the effect of the overruling of the motion ·would be to g·ive the plaintiff the benefit of the section tlw:
no collateral evidence shall be introduced. They a:re bringin~ in all this evidence of what transpired subsequent to
the time of iss:uing of the warrant, and I think collateral subgequent ag-reements are within the prohibition of the statute
as well as antecedent- ~ollateral agreements. I except to
your Honor's ruling.
By the Court: Bring the jury in.
Jury in.
page 79 }

EVIDENCE WOR DEFENDANTS.

ALLEN BISCHOFF,
a witness introduced on behalf of the defendants, being first
duly sworn, testified as follows :
DIRECT EXAl\iiNATION.
Bv Mr. Crowder:
·0. Please state your name, residence and occupation t
A. Allen W. Bischoff, 2615 Fendall Avenue,.Richmond, Vir-
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ginia. At the present time I am owner of the Blue Ribbon
Distributing Company.
Q. Were you interested in the business of M. M. Rowe &
Company, Mr. Bischo:ft'Y
A. Yes; I was Secretary and Treasurer of M. M. Rowe &
Company from the time of its origin, which existed about
thir£een years.
.Q. :W)en did M. M. Rowe & Company liquidate 1
A. The latter part of this year.
Q'.· Did your firm, M. M. Rowe & Company, do business
with \Mr. C. A. Wilso~ f
A. Yes, sir.
Q. How long have you known Mr. Wilsonf
A. Approximately eight years.
Q. What is his reputation in and around Richmond for
paying his bills and as a credit riskf
page 80 } A. Bad.
Q. There has been evidence introduced here, Mr•.
Bischoff, that your firm, M. M. Rowe & Company, obtained a
judgment against Mr. Wilson. Would you mind telling the
jury whether you co1Iected on that judgment, or whether you
afterwards had to sue somebody else, and, if so, whom you
Rued and whether you got your money Y
A. Well, in February or March 1934 my company, through
myself, sued Mr. 0. A. Wilson for $10.59, and I obtained
judgment ap:ainst Mr. Wilson in the South Richmond Police Court. and at the time I obtained judgment I paid the
Clerk of the Court :fifty cents levy charges to levy on the
stock of the grocery store. After some time had elapsed and
I had not obtained settlement of this judgment, I took up
the matter with the High Constable and the High Constable
replied Mr. Wilson had in his possession some trucks and
the Morris Plan Bank had a lien of $800 and some dollars
against these trucks.
Q. What did they say about the store and the stock of
goodsY
A. I am getting to that. Then the High Constable replied
that the store was not in the name of C. A. Wilson, but in
the name of Mrs. C. A. Wilson. I then entered suit against
Mrs. C. A. Wilson and obtained judgment and it
page 81 ~ was finally settled. It was settled on April 7,
1934.
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CROSS EXAMINATION.

ay

Mr. Maurice:

Q. Mr. Bischoff, you swore out your warrant in this con-

nection on the 12th day of February, 1934, did you not 7
A. I don't remember the date; I 'vould say it was early in
1934.
Q. Your concern was a wholesale concern, was it not Y
A. Yes, wholesale grocery store.
Q. You sold to lots of retail merchants around town, did
·
you not?
A. Yes.
Q. Mr. Wilson was not the only one hard pressed in 1933
and 1934, was he, in the mercantile business?
By Mr. Crowder: The question is objected to as immaterial.
By the Court : Objection sustained.

(The Witness stood aside.)
Note: At this point an adjournment was taken for lunch
until 2 :15 P. ~L
page 82 }

Note : The Court and Counsel met in chambers at 2 :15 P. M.

By Mr. Crowder: If your Honor please, I desire to submit further argument in support of my motion to strike the
plaintiff's evidence, on the ground that it shows that the
defendants at the time they issued or had issued a warrant
for the arrest of the plaintiff had probable cause for believing the plaintiff was guilty of the offense charged. Since
we recessed for lunch, I have considered the matter n10rfl
carefully and have found some law which I believe will sustain my position.
·
The worthless check statute prior to 1930 is embodied in
the Code of 1924 as section 4445-a of the Code and provides
it shall be unlawful for any person to obtain money or other
property with faudulent intent, or to obtain credit with like
intent, by means of a check, draft or order, and then it goes
on to say that such person shall be guilty of larceny if he does,
and there is no provision in that section with resp~t to
the showing· of collateral agreements, and then the case of
Tu.rner v. B1·enn.er, 138 Va. 232, '\vas decided by the Supreme
Court of Appeals, wherein the plaintiff in a malicious prosecution suit obtained a verdict in his favor and introduced
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evidence with respect to a collateral agreement, and that case
actuated the Virginia General Assembly in attachpage 83 ~ ing to Sec. 4149 (44), which is now carried in the
Code of 1930, the :fifth section, to tl1e effect that
collateral agreements, representations, &c., cannot be shown,
unless in writing upon the instrument. I happened to have
been a member of the Courts of Justice Con1mittee of the
House of Delegates at the time the bill came before the committee and distinctly recall that the Turner v. Brenner case
\Vas what caused the bill to be introduced, and that it was
the idea of the Legislature in cases of this kind to cut off
all evidence with resl)ect to prior and subsequent collateral
ag·reements, unless they are -in \vriting·.
Now, if your Honor please, Burks' Pleading· and Practice,
3d Edition, p. 251, sec. 150, ~ays this: '~Although there
was no probable cau~e for setting on foot criminal proceedings against the no'v plaintiff and no grounds to have believed him guilty of the offense charged, if he \Vas in fact
guilty, he cannot maintain an action for malicious prosecution * • *'. His guilt, therefore, may always be shown, notwithstanding his acquittal.''
Page 252 of the same work says : "\Vhat constitutes probable cau~m is a question for the court~ but where
page 84 ~ there is any conflict in the evidence, it is for the
jury to detern1ine whethel' in the particular case
such probable cause existed.''
In the case of Ba,rton v. Ca1nden, 1~7 S. E., p. 465, the
e.ourt in part said:
·
··
·

"Of course, it is a good defense to an actiqn to show that
the plaintiff was guilty of the crime cl1arged. ' 1
That case was a case of malicious prosecution.

By the Court : Are those cases where the party had been
convicted, or where the prosecution tenninated in some other
wav?
By 1\fr. Crowder: In all these cases, if your Honor please,.
where there hacl been an acquittal, Burks says this:
"His guilt, therefore~ may always be shown, notwithstanding his acquittal. ''
In the ease of G'lf.ern.th er v. State (\Vis. 1908), 118 N. W. p.
640, which \Vas a case of embezzle1ncnt and a conviction therefor, the court said this at page 642:
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''.Another portion of the charge assigned as error related
to the significance of the acts of the McEachron Company in
retaining and passing to the district attorney a certain promissory note which defendant had delivered to its
page 85 } agent when his shortage was ascertained for attempted settlement of his indebtedness, and which
the accountant had received, but not accepted, i:Q. order to
tender to the Company. The only significance of the instructions was upon the question whether the Company had by
retention accepted the note so as to effect a settlement of defendant's liability to it. This question was wholly immaterial to the question of defendant's guilt in this case. Although
he had completely ernbezzled t.he moneys of the McEachron
Company and thereby committed a crime, he none the less
'vas liable to the owner for the amount of moneys he embezzled, and the payment thereof or settlement therefor by
his note could in no wise expunge or contradict his guilt of
the already completed embezzlement, and such instruction was
therefore immaterial to the result of the criminal prosecution.''
Now, if your I-Ionor please, we simply say in support of
. our motion that 1\fr. "'\Vilson admits that on October 2, 1931,
lw gave Page & Company the check for the $183.05.
By the Court: He don't do that. He adn1its he gave them
.a blank check and Page & Company filled in the amount.
By 1\fr. Crowder: I started to say that he admitted he
gave them a check for $183.05 on October 2, 1931, and also
admitted that on that day he obtained merchandise from Page
& Company in the sum of $90.46 at the time he gave them the
check. It is true, as the Court has stated that he contends
that he sent a blank check, but it is also true that he ordered
these specific goods, which amounted to $90.46, and
page 86 ~ that he sent the check in payment of those goods
and, sinee he obtained the g-oods on the faith of
the check and the amount. involved is above $50, he is guilty
of grand larceny under the .statute.
No,v, that is the plaintiff's evidence.
As pointed out, Burks' Pleading and Practice says that,
notwithstanding a plaintiff's acquittal, his guilt mav be shown
·
to bar the action.
The same is said in Barton v. Camden, and, with respect to
the evidence of the plaintiff as to the collateral subsequent
agTeement, it would appear that the case of Guenther v. State
·wherein it i~ stated that a crime ·once committed and com~·
pleted, subsequent arrangements between the parties with
respect to a settlement for the amount of money owing the

76

· .S~preme Court of Appeals of Virginia

parties in no wise ~xpunges or contradicts the guilt of the
already completed embezzlement.
By the Court : The motion is overruled.
By Mr. Crowder : I note an exception.
·Note : At this point the hearing was resumed in the courtroom, with the jury present.
page 87 ~
W. H. CARRIER, JR.,
· · another witness introduced on behalf of the defendants, being first duly sworn, testified as follows:
DIRE.CT

EXA~IINATION.

By Mr. Crowder:
Q. You are Mr. W. H. Carrier, Jr.f
A. Yes, sir.
Q. I believe you are a Justice of the Peace of the City of
Richmondf ·
4,. Yes, sir.
Q. How long have you been a Justice of the Peace, 1\{r..
Carrier!
·
A. Since 1930.
Q. Did Mr. W. A. Page, of W. A. Page & Company, consu· ~
you on March 16, 1934, about a cheekY
A. ~r. W. A. Page called me on 1\{arch 16, 1934, in reference to a check that he had; he said a worthless check, and
I went to Mr. W. A. Page's place and issued a warrant on
this check for $183.05.
Q. Is this the warrant you issued, Mr. Carrierf
A. Yes; it is $183.05; the amount of the check, and I issued a warrant on the check and evidence.
Q. Did Mr. Page ask your advice about whether or not
the warrant should be issued on the cheekY
A. Mr. Page asked me if he would be justified
page 88 ~ in swearing a warrant against the man, C. A. vVilson. I told him under the section .of the Code of
Virg-inia that he would be .justified in sweadng out a warrant, if the check was no good which he had attached to a
bill he had.
Q. Is that the bill (referring to defendants' Ex. 1, which
was shown the witnes-s) he had attached to it to the best of
your knowledge and belief?
A. To the best of my kno,vledge and belief it is.
Q. He showed you that bill and check (exhibiting to 'vitness bill filed as defendants' Ex. 1 and check for $183.05) T

\~.A.
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A.. Yes. I based my warrant on the check of $183.05, as a
worthless check, with this slip atta~hed from the bank ''not
enough funds". I based my warrant on that.
Q. Did '1Ir. Page appear to have any ill-will or ill-feeling
against the man when he consulted you, or showed it to you?
Did he appear to you to be honestly seeking advice or g·uidance from you as a justice of the peace 1
By Mr. Maurice: I object.
By the Court: Is not that asking for an opinion. You
can ask his demeanor; whether he was excited and used any
harsh language; but don't ask hiin for his opinion.
By Mr. Crowder: I did not intend to ask his opinion and
the question might be susceptible to that construction.

Q. Did 1\Ir. Page use any harsh languag·e against
page 89 } this man, or say anything that led you to believe
he had any ill-w.ill or ill-feeling against him?
A.. No, he did not.
CROSS EXAMINATION.
By 1\fr. Maurice:
Q. Mr. Carrier. did 1\ir. Page tell you, or did you observe
at that tin1e that this check on which he was asking for a
warrant to be issued in 19R4 had been issued by Mr. C. A. Wilson on October 2, 1931?
A. I think the warrant will show that.
Q. Did he discuss any details with you about the transaction of business he had "rith Mr. Wilson?
A.. He just explained when the transaction took place and
what he had gotten.
Q. All he told you about is about that memorandum on
that paper, is not that true?
A. I presume so; as near as I remember.
Q. Do you recall-did not Mr. Page call you and ask you
to come by his place of business; that he wanted to get a·
warrant?
A: That is true.
0. He told you to come by, that he wanted to get out a
'varrant1
.A. That is true.
page 90 ~ Q. Did l1e tell you or explain to you anything
about any payments that had been made by 1\fr.
Wilson on this alleged bad check subsequent to 1931, or tell
yon anything about that?
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A. I don't remember of any payment being made on it at
the time.
Q. lie did not tell you anything about that?
.
A. I could not say for sure l1e did, or did not; I would not
like to say.
Q. Did you attempt to advise him in a legal capacity what
·his rig·hts were ; what he should do 7
A. Only what the statute says.
Q. Only as a magistrate you issued a warrant-you simply
saw the check and issued the 'varrant 1
A. Mr. Page explained to n1e that he had notified this man
that his business would be cash and that it would be a cash
transaction. I wanted to be certain whether it 'vas a cash
transaction, or on account.
Q. The only thing you discussed was the items that are on
this particular piece of paper f
A. I presume so.
By the Court:
Q. J\fr. Carrier, Mr. Page showed you this check at the time
yow went to see him 1
page 91 ~ A. Yes.
Q. Did you notice that the figures $183.05 and
the date October 2, 1931, and the words one hundred eightythree and five-one hundredths were in different handwriting
fron1 the signature Y
A. No, your Honor, I did not.
Q. Did Mr. Page tell you whether or not when this paper
was presented to Pa~·e & Cmnpany t.hat it was a blank check,
signed by C. A. Wilson1
· ·
A. No, he did not.
Q. Did Mr. Pag·e discuss with .you, or did you ask J\fr. Page
whether or not J\fr. Wilson had obtained merchandise to the
extent of $183.05 at the time he delivered the check?
A. Your Honor, I 'vanted to be sure whether he had obtained merchandise to the amount of $183.05, I think it was
the quer;;tion I asked him, if Mr. Wilson had obtained merchandise to that amount.
Q. On this check f
A. Yes.
'
Q. And what did J\fr. Page tell you?
A. He said it had taken up another check in the meantime
and added it into that, as near as n1y recollection goes.
Q. Did he tell you, or did you observe from the account
that the $18R05 included $6.77, which was the halpage 92 ~ ance on the ledger?
A. I don't kno'v that he did; I won't be certain.
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Q. Do you recall whether Mr. Page told you the check included a balance of $6.77 that was due at another timeY
A. I think that would be the check he had taken up; I would
not be sure whether he said the check had been taken up. There
'vas another check he had ~iven and he added that into it.
That h~ my recollection: I won't be sure.
RE-DIRECT EXAMINATION.

By lVfr. Crowder:
Q. 1\fr. Carrier, did you go with the police officer when the
arrest was made?
A. Yes.
Q. Is it not a fact that when you bail a person you generally bail them for the next morning at the Police CourtY
A. Yes.
Q. Why was it you did not bail Mr. Wilson for the next
mo1·ning, the 17th, but bailed him for the 19th Y
A. Mr. Wilson requested that he be bailed for a different
date.
Q. Why?
A. That he might straighten up with J\IIr. Page.
Q. Did he tell you anything about why he gave
page 93 } this bad check to Mr. Page?
A. He said he had always done business with
Mr. Page and Mr. Page furnished him merchandise and he
cut out his credit and he needed the merchandise and he
gave him this check at the time he got the merchandise.
I asked lnm specifically 1f he haa got the merchandise at the
time he gave the check and he said he had. Mr. Wilson reouested that the matter be continued for two weeks. J. told
hiln he might go to court the following Monday and get
continuance; I would not like to take the responsibility of
bailing him for two weeks. I told him he might go to Mr.
Page and get it straightened out, which lots of times we
extend the time for that purpose.
·

a

By Mr. Maurice: I understood from Mr. Crowder awhile
ago that on October 2, 1931, Mr. Wilson obtained merchandise
to the ~xtent of $183.05.
By Mr. Crowder: I stated $90.46.
By Mr. Maurice: I want to inquire from Mr. Crowder on ·
the testimony he just put on whether Mr. Wilson secured on
October 2, 1931, merchandise to the extent of $183.05. I want
to know what position he takes.
By 1vir. Crowder: I stated he obtained merchandise on
October 2, 1931, to the extent of $90.46.
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page 94 ~

B. A. DINWIDDIE,
another witness introduced on behalf of the defendant, testified as ~ollows:
DIRECT EXAMINATION.
By Mr. Crowder :
Q. Tell the jury your name, your residence and your occupation?
A. B. A. Din,vi.ddie; 1206 Apperson Street, Richmond, Va.;
I am Treasurer of the Staples Grocery Company.
Q., How long have you been with. the Staples Grocery Company, ~Ir. Dinwiddie Y
A. Since ·about the middle of 1927.
Q. Do you know Mr. C. A. Wilson~~
A. I have never known him personally, Mr. Crowder.
Q. Has he ever done business 'vith your firm, the Staples
Grocery Company Y
A. Yes.
Q. Did he ever give your firm any checks f
A. Yes.
Q. Were they good or bad?
A. The last one I had was bad. I say the last one I hadthe last one I have any record of having had.
Q. Has l1e any credit standing with your firm?
A. Mr. Crowder, I would have to investigate very thoroughly again before I would. extend any credit to
page 95 ~ him.

CROSS EXAMINATION.
By Mr. Maurice :
Q. Mr. Dinwiddie, has your firm ever extended credit to
Mr. Wilson?
A. Not for five years.
R· He has not done any business with you for some time?
A. Not unless he did it with the cash and carry depart.
ment. I would have no record of that.
Q. Don't you know that Mr. Wilson did at one time do considera.ble cash business with you?
.
A. I don't know that. I know that he has not since 1930.
Q. This check you spoke of as a bad check, what was the
amount of that?
A. $158.38, I think, was the amount of it.
Q. He made that check good, did he not t
A. Yes.
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Q. Do you know anything against Mr. Wilson's character
or reputation 1
A. I do not.

RE-DIRECT EXAMINATION.
By Mr. Crowder:
Q. When he gave you the check for $158.38, was that for
goods purchased that day f
A. No, that was for goods purchased during the two months
·
previous to the date of the check. The check came
page 96 ~ back twice before it was finally paid.
(The witness stood aside)
JAMES B. ASKEW,
.another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Crowder:
Q. Please state your name, residence and occupation 7
A. James B . .Askew; 3109 Barton .Avenue, Richmond, Virginia; I am in charge of the credit department of the offiee
of the W. H. Harris Grocery Company.
Q. Has Mr. C. A. Wilson any credit standing with your
firm?

A. He is on a strictly cash basis.
Q. On a strictly cash basis?
A. Yes.
Q. Did he ever give your firm any bad checks f
A. Yes, he has.
·
page 97}

.

CROSS EXAMINATION.

By Mr. Maurice:
. Q. Mr. Askew, Mr. Wilson has always been on a cash basis

with your firm, has he not?
A. He has been on a cash basis with our concern for a. number of years.
Q. You say a. number of years-how far does that go back?.
A. I don't recall definitely.
Q. Do you recall his ever buying anything on time from
youY
A. I don't recall his ever having an open account with us.
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Q. Is his reputation good? I mean, other than financially,
is he a good citizen, as far as you know¥
A. I don't know Mr. \Vilson 's personal reputation.
(The witness stood aside.)
page 98

;·.

~

\V. A. PA.GE,
being first duly sworn, testified as follows :

DffiECT EXAMINATION.

By Nir. Crowder:
Q. Please tell the jury your name, residence and occupation?
A. W. A. Page; 1619 Pope Avenue, Richmond, Virginia;
_partner in vV. A. Page & Company, fonnerly at 113 South
Fourteenth Street; three years ago we moved around to Virginia Street, on account of the congestion on Fourteenth
Street.
Q. How long has your fir1n, W. A. Page & C01npany, been in
existence¥
A. Since January 21, 1923.
Q. With what firm were you connected prior to that time,
llnd how long~
A. E. W. Gates & Company, for twenty-hvo years.
Q. How long have you been knowing C. A. Wilson~
A. As well as I remember, he started to trading with us
about 1925 or 1926. I had never I{nown him before that
time.
Q. Mr. Page, I desire you to state to the jury exactly under
what circumstances the check of October 2, 1931-before we
go into that, Mr. Page, I want to ask you if prior to September, 1931, you had been extending credit to Mr. Wilson and
. what caused you to stop crediting Mr. Wilson 1
page 99 ~ A. Mr. Crowder, I would like to explain to this
effect, that we started off as a cash and carry
wholesale grocery company, and Mr. Wilson, after trading
with us a while. would come in and ask, us to let him send
over Monday or Tuesday and get a bill of goods and let him
give us a check on Friday, which we did, and we extended
him credit possibly four or five days. Then he told me he
·was building a home.

BY Mr. ~ia.urice:
·Q. What date was that, Mr. Page~
A. As well as I remember, that 'vas some time in Septent··
ber of 1931 that he told me he was building his home, as I
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understood him, to cost around $7,000 or $8,000, out in Forest
Hill. I remonstrated with him at the time and told him, I said,
"Wilson, your success has been that you and your wife were
there together". When he was not there she was. I said,
''You are building your home ; you are taking your best clerk
out of the business, because your wife will have to stay
at the house, and you are putting yourself under obligations
which I don't believe your business can stand". Then, I saw
a short time after that where the lot he was building on was
in his wife's name. I then told Mr. Wilson we would have
to discontinue the little courtesy we had been expage 100 ~ tending to him, "because I think you have made
. yourself a bad credit risk, and the money you
will be taking in from your business will be put in the property, which is in your wife's name, and I do not think any
one will credit you or give you time". At that time he made
a bill of about $30.
Q. Is that what you refer to, $31.93?
A. Yes.
Q. Explain to the jury the state of the account on September 15, 1931, and what transpired that day¥
A. September 15, 1931, he bought this $31.93 of merchandise. There were two small bills on the ledger, amounting
to $53.89, and he ag-reed to add the $31.93 to the $53.89 in
his cash purchase for that day and bring the account up to
rlHte.

Q. He g-ave you a check for what 1
A. $85.82.

.

Q. vVhat happened to that check1
A. That check came back from our bank, marked "not sufficient funds". We immediately notified J\!Ir. Wilson. He said,
''I will be over in a few days and attend to it''· He came
over on the 2nd of October and bought a bill of $90.46, and
he said, ''If you will add that check that has come back to the
check I am going to give you today I will see that it is all
right". I said, ''Wilson, it is all right, if you are
page 101 ~ going to make that check good; but no use making one check on top of the other, if you are not
going to make it good". He said, "I assure you it will be
all right''. That was received October 2nd, too late to put
it in bank that day, but was put in the next day and came
back marked ''not sufficient funds''.
Q. Did you notify him?
A. Yes.
Q. Did he make it good?
A. No.
Q. Would you have let him have $90.46 of merchandise on
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October 2nd, 1931, if he had not given you that check (exhibiting to witness check for $183.05) '
, A. Absolutely not, after I had seen the way his real estate
was handled.
Q. Mr. Page, did Mr. Wilson have any cash tran~actions
with you after that Y Did he give you these two checks,
dated October 9th and October 29thY _
·
A. Yes.
Note: The check of October 29, 1931, is here filed, marked
. "D.efendant's Exhibit No. 6".
page 102 ~

EXHIBIT NO. 6.
BANK OF COMMERCE & TRUSTS
(Manchester Branch)
of RICHMOND, VIRGINIA, Oct. 29, 1931.

Pay to the Order of W. A. Page & Co. . ........... $124.76
One hundred twenty-four and 76/100 Dollars.
C. A. WILSON.
No.-(written in pencil on check)

,

I

Phoned Dep 11/4/31.

Q. Tell the jury about that 7
A. On October 9th he came in and got a small
bill of $45 and as soon as he got home, or early the next morning, before we could get to the bank with that check, he called
us up and told us not to put the check in bank, he did not have
·the money there to meet it.
Q. Did he carry the goods away from there at the time he
gave you the check that evening 1
A. Yes, he carried the goods home.
Q. That is the reason that check was not deposited Y
A. Yes.
·
Q. What about the check of October 29th 7
A. Practically the same thing. He came in and got the bill
of goods and gave.a. check, and I might state, Mr. Wilson very
often asked the young lady to fill the checks out for him, and
he would stand there and sign it after she had filled it out.
page 103 }
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Sometimes he would sign it before she filled it out. He would
ask her to fill it out, which she would do. He carried the
goods home and the next morning he called us up and told
· us he did not have the money in bank and not to deposit it,
which we did not do.
.
Q. Mr. Page, I notice on October 2, 1931, about thirty items
bought from you. Who made up that list of those
page 104 }- goods, Mr. Wilson, himself, or somebody else t
A. This order was 'phoned over; the bookkeeper
took his order over the 'phone.
By the Court:
Q. How much was that order for?
A. $90.46. Then, ~Ir. Wilson, which he would very often
do, 'phoned over and asked us to have the order ready, so
he would not have to wait when he can1e over. This order
was taken down by the young lady bookkeeper. He came over
and got the goods and gave the check for $183.05.
·
By the Court :
Q._ Were you there and saw him, or did somebody tell you
that?
A. I was right there that afternoon.
Q. You saw him get the goods and give the checkf
A. Yes.
By Mr. Crowder:
Q. Did he haul th~ goods away with his truck!
A. Yes.
Q. He came for them, personally 7
A. Yes.
Q. Mr. Page, he has introduced in evidence here four receipts, aggregating $23, and says those are credit payments
on that $183.05 check. I 'vish you would tell the
page 105} jury whether or not that is true?
·
A. They were not. They were payments on
these other checks.
Q. What dates were they for?
A. They were payments on the checks of October 9th and
October 29th.
Q. Have those two checks of October 9th and October 29th
been fully paid to your firm'
A. I think there is a. balance of $6 and something.
Q. $6 and something still owing on it Y
A. Yes.
Q.. That is what we included in the judgment we obtained
in 19347
·

86

Supreme Court of Appeals of Virginia

A. Yes.
Q. That made it run up to $189 and something?
A. Yes.
·
. Q. Mr. Page, did you try to persuade Mr. Wilson to pay you·
that bad check of $183.057
A. Yes.
Q. How frequently did you speak to him, or call him up, or
see him about itT
A. ·Quite often. The young lady bookkeeper, as soon as she
got notice from the ·bank that the check was returned, she
'phoned him and I talked to him several times. I went over
to his store a.nd talked to him in his store several
page 106 ~ times, trying to get him to make the check good.
Q. Did he continue on building the house and
putting his money in the house T
A. He c~ntinued building the house, Mr. Crowder. I don't
know; I cannot say, only that he continued building the house
. and told me that he was finishing the house and that his
father-in-law was going to help him out.

By Mr. Maurice:
Q. When was that; what date was that, 1931 f
A. All that about the house was in 1931.
Q. 1931'
A. Yes.
By Mr. Crowder:
Q. Then he helped his father-in-law out by he and his wife
conveying the· property to his father-in-lawY
By Mr. Maurice: I object.
By the Court: Objection sustained.
Q. Mr. Page, when Mr. Carrier came to see you, you having
telephone him, did you have. any personal grudge against Mr.
Wilson?
A. No, indeed.
Q. Please tell the jury whether or not yo~ took the bill
and the check and explained ali the facts in conpage 107 ~ nection with the case to Mr. CarrierGJ

By Mr. Maurice: I object.
.
By the Court: Objection sustained. Ask what he did explain to him.
Q. What did you explain to
see yonY

~{r.

Carrier when he came to
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A. I ·called Mr. Carrier and asked him to come by my
place, which he did. I then showed him the amounts ~nd
asked his advice in regard to sw-earing out a warrant on a
check of this kind and he informed me the statute or law
covered it, and I was perfectly all right in swearing the warrant out. I then told him, ''If I am within my rights, you can
go ahead ·and swear the warrant out''.
Q. When you appeared in the Police Court on October 19th,
who was there with Mr. Wilson, representing him, if anybody?
A. Mr. Maurice was with him when he appeared the first
time.
Q. I understood Mr. Wilson to say Mr. Maurice was not
there?
A. Mr. Maurice was there.
Q. Then you came to my office the next day, or that day?
A. The case 'vas continued and when he came with his attorney and I saw he was going to make a fight, then I came
to see you.
page 108 ~ Q. Did you come to see me, or did I come by
.·
your office?
A. I came by your office.
Q. The case at tha.t time was continued over until April
19th, is not that true?
·
A. Yes, it was continued thirty days. Judge Folkes listened '
to the evidence of both sides and then turned to Mr. Wilson
and said, "You owe him that money, don't you, Mr. Wilson?"
~fr. Wilson said, ''Yes". Judge Folkes said, "I will give you
thirty days to pay it". We came back there at the end of
thirty days, and when the case was called Judge Folkes turned
to Mr. Wilson and said, "Have you settled that thing7" He
said, "No". His attorney, I think, answered for him. He
said, ''Well, I will give you two more weeks and I want that
thing settled", and we went out in the hall, and Mr. Crowder
and Mr. Maurice began to discuss the matter.
By Mr. Maurice:
Q. You were present?
A. Yes. We were all four right there. Mr. Maurice said,
"Mr. Crowder, I am not going to pay it". Mr. Crowder said,
''Well, if that is your opinion now, why wait two weeks? Why
not go in and let the Judge settle it now?" We went back
in the court -and waited. until the docket was through and
Judge Folkes, as we walked up, seemed to be in
page 109 r the act of leaving, but Mr. Crowder, I believe,
stated he would like for him to listen to us and
he turned and sat down, and they started an argument, and
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finally, after a further argument between Mr. Crowder and
~Ir. Maurice, Judge Folkes said, "I am dis1nissing this case'',
and got up and picked his hat up and walked out, and left
us standing there.
By Mr. Crowder:
Q. Mr. Page, when you consulted me on about the 19th of
March, what advice did I give as to whether you were justified-·

By '1\'Ir. Maurice: If your Honor please, I want to object
to this question and any answer thereto, because this was a.fter
the criminal proceeding started. The \Varrant was sworn out
on the 16th and my client 'vas arrested on the same day, and
after all that was done, Mr. Page seeking advice of counseL
By the Court: Don't ask what advice you gave him, but
what he told you and what you told him.

Q. What did you tell me, Mr. Page, when you came to my
office to see me?
A. I stated to you the facts just as they had occurred about
the issuing of the warrant and as to the first case in the
court.
Q. And, what did I tell you Y
page 110 ~ A. You told me then that you thought possibly
the warrant should have been for just the cash
purchases.
Q. Which were the cash purchases t
A. $31.93 and $90.46.
Q. What does that total Y
A. $122.39.
Q. And, that represents those two checks, the September
15th, 1931, check and the other one?
A. Yes.
Q. And, that is the reason we moved that the warrant be
amended when we got back in the Police Court and the word
"check" amendep. so it would read "checks", and the amount
changed from $183.05 to $122.39?
A. Yes.
Q. What did I tell you about my opinion as to whether or not
Mr. Wilson had been guilty of a criminal violation of the bad
check statute?
A. You turned to one of the law books and read (I don't
remember from what decision) and told me that he was absolutely guilty of a criminal action in getting the goods on a
worthless check, false pretense.
Q. That was my advice to you Y
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A. Yes.
Q. Mr. Page, the record here shows that you got a judg. ment against 1\tir. Wilson for $189 and some cents
page 111 ~ in 1934. How did the amount get from $183 to
$189?
A. This other item of $6 and something was added to the
amount.
Q. Another little item of $6.26, balance due on account 1
A. That was the balance due on the other check he had
given us.
Q. Has he paid tl1at judgment, Mr. Page~
A. ~o, sir.
CROSS EXAMINATION.
By Mr. Maurice:
Q. Mr. Page, I understood !Ir. Cro,vder to make the statement some time ago that he was counsel for your firm, is
that true?
A. Yes, whenever I have needed anyone I have gotten Mr.
Crowder.
Q. He has been your counsel for how many years f
A. I think about the first year or two when I was in business I engaged him in a case between myself and E. W. Gates
& Company.
Q. He has been your counsel practically ever since you
have been in business?
A. Yes, sir.
Q. You consulted him on business matters whenever you
thought you needed his advice?
page 112 ~ A. I can say I have.
Q. You did not consult any lawyer at all before
you swore this warrant out, did you?
A. No, I thought when I consulted Mr. Carrier tha.t he was
capable of telling me whether I had a right to swear out
the warrant, or not.
Q. Did you ask him whether he was a lawyer, or not Y
A. No, I did not; but I thought a justice of the peace could
tell me.
Q. You testified your method of business with Mr. Wilson
was he would buy a bill of goods the first of the week and
he would send you a check the latter part of the week?
A. Yes, until the latter part of September. Then we noti:tied him we would have to discontinue that.
Q. That method of business brought out on your examination by Mr. Crowder had existed from 1924 or 1925 up until
approxi~ately September, 1931, is that right 1
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A.
Q.
A.
Q.

No, I don't think it had existed that long.
It had existed over a good, long period of years Y
Yes, sir.
During that time 1\t[r. V\Tilson's purchases had been more
or less substantial, had they not f
page 113 ~ A. Yes, sir.
Q. His business was sa tis~actory to you as a
customer?
A. Yes, up to that time.
Q. lias it not been true that on a good many occasions Mr.
Wilson would send over a blank check, signed by him, and
he would not come over at all, but the matter would be handled
in your office by whoever came over to get the goods 7
A. Yes, very often Mr. Wilson would not come over, but
would 'phone an order and said, "I don't know what this will
('Orne to. I will send you a blank check, and you can fill out
the amount and send the bill for the goods to me", and he
got the bill for the amount of the goods.
Q. Mr. Page, is it not a fact that this particular check
for $183.05, dated October 2, 1931, was filled out by either
you or some employee of your firm 7
A. Yes, that check was filled out by the young lady cashier.
Q. That is not ~[r. Wilson's handwriting (referring to body
of check), is it?
A. No, sir.
Q. The check dated October 9th and the check dated October
29th are filled out by the same young lady, are they not Y
A. Yes, sir.
Q. Now, Mr. Page, is it not a fact that this transpage 114 ~ action involving the check dated October 2, 1931,
was held by you in your files until March 16, 1934?
A. Yes, from the day it came back from the bank. It was
first deposited. We had to make it good at the bank and we
lwld it in our file.
Q. Is it not a fact, Mr. Page, that Mr. Wilson came over
to see you on the day following the issuance of the criminal
warrant by you against himY
A. Yes, sir.
Q. Is it not a fact that from that date continuously up to
and even on the day after you had this criminal warrant
sworn out that ~Ir. V\Tilson came to your store off and on
every week and made purchases from time to time?
A. Well, about that time he started to trading with Caplan.
When we notified him we could not go on as we had been
g-oing, he started to trading with Caplan. I don't think Mr.
Wilson came in the store very often after that, because I
don't think I saw him a dozen times in the next year; but he
0

0

0
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would send over and get some small items and send the cash.
The young lady would take the money and fill his order.
Q. Was it not a fact that this check came up to and including October 2, 19317
A. Yes.
page 115 ~ Q. I understand from Mr. Wilson he was not in
business after 19317
A. I would not say he was, but he did send some one over
there possibly once a week.
Q. That was on a strictly cash basis; is not that trueno check involved?
A. No, sir.
Q. That was true from March 16, 1931, _up to March 16,
1934, is not that right?
A. Not from March; I think from along ill: November.
Q. Mr. Page, you were acting, in swearing out this warrant, in behalf of the other members of the partnership, is
that true?
A. Yes, sir.
Q. They knew what you were doing?
A. I have absolute control of the business. Only a sinall
interest owned in the business by my brother, who is an
· invalid. He don't come down.
Q. This was your act?
A. Yes, whatever I did.
Q. Mr. Page, what is this check of ·october 9th, 1931, with a
notation on it, evidently looks like your bookkeeper's hand'vriting, the word ''Void'' across the face of it,
page 116 ~ what does that mean?
A. It means void; no good.
Q. Is that written across the other check of October 29,
1931, for $124 and some cents y·
A. No; she did not write it on there.
Q. Can you give us any explanation as to why it was written
on one and not on the other?
A. I g·uess she thoug·ht if the first one was no good, no use
to write it on the other one. She found out it was no good
after furnishing him the goods and he 'phoned he had no
money in the bank.
Q. I understand on the date this $183.05 check was given,
which was on October 2, 1931, that brought Mr. Wilson's account with your store, whether it be his wife's or his, tha.t
brought it up to date, is that trueY
A. As far as I know it was.
Q. If it be a matter of fact that you put Mr. Wilson on a
cash basis on that date, how did you ha.ppen to have those
two checks made out in the handwriting of your bookkeeper?
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A. Along in November we felt convinced we could not accept any more checks.
Q. Is it not a fact that Mr. Wilson in addition to buying
from you for cash from the time you put him on an absolutely
cash basis in November, 1931, all the stuff he
page 117 ~ b_ought from that time on was cash?
A. Yes, with the exception of these hvo checks
that came back.
Q. That was cash, too, was it not?
A. Yes.
Q. I understood you to say Mr. Wilson paid you on account
of these checks, one for $124.76 and the other for $46, making
a total of $169.76, every bit of that money €Xcept $6.26-in
other words, during that time he paid you $163.40 on account t
A. Yes, on those checks.
Q. You were holding the other $183.05 check in your file,
is that trueY·
A. Yes.
Q. Thes€ different warrants on which you saw judgments
going against Mr. Wilson, as a matter of fact, all these warrants were issued in 1933 and 1934, were they not?
By Mr. Crowder: I object to the question; they speak for
themselves.

A. I have not inspected those warrants.
By Mr. Maurice: I am under the impression Mr. Crowder
don't want to put all these warrants in.
By Mr. Crowder: You can read them into the record, if
you want to, Mr. lVIaurice.
By Mr. Maurice: Will you admit, Mr. Crowder, for the
sake of the record, that these warrants 've.re issued
page 118 ~ in 1933 and 1934, with the exception of one warrant issued in 1932.
By Mr. Crowder: I think you are right, but I would not
like to say.
By the Court: Check then1 and see.
By Mr. Crowder: One dated D(~cmnber 28, 1932; six in
1933 (mostly the first part of 1.933) ; six in 1934.
By Mr. Maurice:
Q. You knew of those warrants, did you not, Mr. Page,
against Mr. Wilson-you say you saw them in the Dally
RecordY
A. I don't know tha.t I knew of all of them; I saw some of
them.
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Q. During all that time Mr. Wilson was paying you on
these bad cheeks ; you say he had paid you $163.40 in addition
to cash purchases, is that right?
A. Yes.
Q. Is it not true that on the· day you got out this criminal
warrant against ~fr. Wilson that he made a purchase from
yout
A. I think he did; but I am not sure, because I did not see
him that day; but he may have gotten something for cash
and I did not see him.
page 119 ~ Q. He made a purchase from you on the following day, when he came over to see 'you about
it, did he not Y
A. I don't know. He came back from the shipping department and came to see me. "\Vhether he made a purchase
I don't lmow; but I remember he came to see me.
Q. I hand you a bill made out on the letter head of your
Company and ask if that don't show that on March 17, 1934,
he purchased 500 2- pound bags?
A. Yes.
Q. Mr. Page, I want you to tell these gentlemen of the
jury, under those circumstances, what prompted you to get
this warrant out against Mr. ~rilson-he paying along on his
account and buying from you for cash, as he could, what
prompted you to swear out this warrant against him Y
A. The thing that prompted me was, I saw no other way.
of ever getting the money on the check.
Q. That was in the face of the fact, however, that he had
paid you $163.40 on two checks totaling $168.76.
A. Yes.
Q. He paid those two off except $6.26?
A. Yes.
Q. Mr. Page, is it not a fact that when we went
page 120 ~ out the court-room, Mr. Crowder, and you, and
Mr. Wilson and I, that I made the statement to
you and Mr. Crowder that in my opinion you had no right
to have sworn out this criminal warrant against Mr. Wilson;
but that, even in spite of that, we owed the bill and if you
did not attempt to l1old a criminal warrant over our head,
providing you would go in and have the criminal warrant
dismissed, we would not hold the criminal .warrant against
you?
A. Yes. I think you first said you would not pay it; the11,
you finally said, "If you will withdraw your criminal warrant, we will make some effort to pay it''.
Q. But, we would not make any effort to pay it unless you,

Supreme Court of Appeals of Virginia

94

so to speak, withdrew this criminal wa~·rant from over our
head?
By Mr. Crowder: I object. It is immaterial, the proposition that we have to make a proposition to them in order for
them to pay the debt.
By the Court: I thought you brought that out. J\{r. Wilson·
brought that out this morning. The objection is overruled.
By Mr. Crowder: I note an exception.
Q. Did not your counsel reply, you would. not
do it. You had to have your money, or words
to that effect?
A. I think that is generally true.
Q. And, the reply we n1ade was, ''All right; let us go to
hat"?
A. Mr. Crowder said, ''Well, if you are determined not
to pay, we might as well go back in and not wait two weeks".
Q. And, did we not go back in and it resulted in the acquittal of Mr. Wilson; is not that tn1e 1
A. It seems so.
Q. Mr. Page, do you know whether Mr. Wilson was every
arrested before in his life?
A. No.
.
Q. You don't think he was, do you 1
A. I don't know.
Q. Does he bear a good reputation, other than being probably hard up financially, like a good many other people?
A. I could not say anything about Mr. Wilson's reputation,
because I don't go over that way often.
Q. Did Mr. Wilson come by to see you after he got in financial difficulties and try to get you to go along in connection
with other creditors and try to adjust his debts f
page 122 } A. No ; the only proposition one time he tried
to get me to take a truck. I told him I did not
think the truck was worth $50 and would not take the proposition. He wanted to know if I would endorse a note. to the
Morris Plan Bank, if so, he 'vould try to pay it. I told him
I might as well have him owe it as to go on his note.
Q. He tried to get you to assist him by allowing him to do
some hauling for you, did he not?
A. I don't know. I might state that we had a truck at
the time and I don't believe we would need anyone to do
any hauling for ns.
·Q. As a matter of fact, you did hire a truck to help you in
·hauling at times, did you not?
A. I don't think we did.

page 121

~
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RE-DIRECT EXAMINATION.
By Mr. Crowder:
Q. Did you make any agreement with Mr. Wilson after the
check was given to hold it, or did you at all times try to get
the money or the check for the goods you sold him Y
A. No, we tried to get the money at all times.
Q. You did not have any agreement that you would hold
the check!
A. No.
(The witness stood aside.)
page 123

~

Note : Counsel announce that the evidence is
all in.

Jury out.
By Mr. Crowder: If your Honor please, I renew my motion
to strike. In view of the fact there is no contradiction about
~Ir. Page seeking advice and relying on it, it makes it purely
a question of law, and I base my motion on this, in addition
to what I said during the lunch hour in chambers.
By the Court: Under the peculiar circumstances of this
case, I will let the jury pass on it and leave the matter until
after the jury render their verdict. The motion is overruled.
By Mr. Crowder: I note an exception to the Court's ruling.
page 124

~

The following instructions granted at the request of the plaintiff and defendants, as hereinafter denoted, are all of the instructions that were granted
on the trial of this case :
INSTRUCTION NO. A.
The Court in~tr1:1cts the jury that in an action for malicious
prosecution the plaintiff must allege and prove:
(1) That the prosecution was set on foot by the now de~
fendants and that it has terminated in a manner favorable to
the now plaintiff; and
(2) That it was instituted, or procured, by the co-operation
of the now defendants; and
(~) That it was without probable cause; and
( 4) That it wa~ malicious.

=-

=-
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NO. B.
The Court instructs the jury that if you believe from the
evidence in this case that the defendants had a criminal warrant sworn out against C. A. Wilson and that upon the trial
of said warrant the said criminal charge against said C. A.
Wilson was dismissed by the Police Justice, that this is prima
. .
facie evidence of the want of probable cause for
page. 125 ~ the prosecution.
.

No. C.
~rhe Court instructs the jury that in speaking of ''malice''
as used in connection with a suit for malicious prosecution,
it is not necessary for the plaintiff to prove actual spite, hatred, ill-will, or grudge against, or desire to injure the person
charged with the crime, but ''malice" as here used is any
controlling motive other than a bona fide desire to suppress
crime and bring the guilty .to punishment; and if the jury
believe from the evidence in this case that defendants through
W. A. Page or that W. A. Page, on his own behalf alone,
caused the criminal prosecution to be instituted against the
plaintiff with any controlling motiv:e other than a bona fide
desire to suppress crime ap.d bring the guilty to punishment,
then the plaintiff has established that such prosecution was
malicious in the eyes of the law.

No. E.
The Court instructs the jury that the burden of proof is
upon the defendant to prove that he sought advice of a justice
of the peace and of counsel with an honest purpose to be informed as to the law, and that he 'vas in good faith guided
by such advice in causing the arrest of the plaintiff, and
that whether or not the defendant did, before instituting the
criminal proceedings, make a full, correct and
page 126 ~ honest disclosure to said justice and to his attorney or attorneys of all the material facts bearing upon the guilt of the plaintiff, of which he had knowledge, and whether in commencing such ,proceeding the defendant was acting in good faith upon the advice of said jusiice and of his counsel are questions of fact to be determined
by· .the jury, from all the evidence and circumstances proved
in the case. And if the jury believe, from the evidence,. that
the defendant did not make a full, correct and honest disclosure of all such facts to said justice of the peace and to
his counsel, but_ that he instituted the crimnal prosecution
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from a fixed determination of his own, rather than from the
opinion of counsel and justice of the peac.e, then such advice
can avail nothing in this suit.
No. F.

The Court instructs the jury that if they believe from the
evidence that the plai11:tiff is entitled to re~over, then in assessing the damages to which he entitled to recover the
jury may take into consideration anJ sums tl).e plaintiff has
been forced to ineur or expend by teason of his arrest; the
.,!pentaJ snfferi..r!g· endured by the plaintiff; the damage, if any,
to his reputation and standing in the community; and may
~ssess such damages as will fairly and fully compensate the
plaintiff for the injury sustained.

page 127

~

No.

G~

. The Court instructs the jury that probable cause in~ criminal prosecution is the existence of such facts mid circum~
stances as would excite the belief in a reasonable mind, acting
on the facts within the knowledge of the pt:osecutor, that the
person charged was guilty of the crime for which he was
prosecuted.
'rhe test of probable cause is to be applied as of the tiine
when the action complained of was taken.

No. H.
' The Oo~rt instructs the jury that the credibility of the
'witiiessef? is a question exclusively for the jury, and the law
is tha~ where a ;number of wit~esses testify, directly opposite
to each other, the iury is not bo-und to regard ~he :weight
of evidence as equally balanced. The jury have th~. rigp.t to
determine, from the. appearan~e. o~ the witnesses o_n the s.t~n.d,
their manner of testifying, and their apparent candor and fairness, their apparent intelligence or lack of intelligence, and
from all the 9ther surrounding circums~ances appearing on
the trial which wi~ne~ses are more worthy of credit, and to
give credit accordingly.
page 128}

No.J.

The Court instruct~ t4e jury that maiice may be inferredfrqm the want Qf pr_ohable cause, bu"t the latter can never be
inferred from the plainest malice. The improper motive or
want of a proper motive, inferable' from a wrongful act based
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on no reasonable ground, constitutes of itself all .the malice
deemed essential in law to the maintenance of an action for
1nalicious prosecution.

No. 1.
'fhe Court instructs the jury that at the time the plaintiff,
0. A. ·wilson, gave the check in question, there was in force
a statute passed by the General Assembly of Virginia, making it a crime to draw or utter checks, drafts, etc., under
certain circumstances, which in part provides :
Sec. ~149 (44) First. "Anv person, who, with intent to
defraud, shall make or draw or utter or deliver any check,
draft or order, for the payment of money upon any bank***,
knowing·, at the time of such making, drawing, uttering or delivery, that the n1aker or drawer has not sufficient funds in,
or credit with, such bank * • * for the payment of such check,
draft or order, although no express representation is made
in reference thereto, shall be guilty of larceny.''
page 129 r Third. "In any prosecution under this section,
· the maki.ng or drawing or uttering or delivery of
a check, draft or order, payment of which is refused by the
drawee because of lack of funds or creqit, shall be prima facie
evidence of intent to defraud and of knowledge of insufficient
funds in, or credit with, such lJank * * *, unless such maker
or drawer shall have paid the drawee thereof the amount
due thereon, together with interest and protest fees, within
five days after receiving notice that such check, draft or order
has not been paid to the drawee.''
Therefore,_ you are further instructed that if you believe
from the evidence the plaintiff gave the defendants on September 15, 1931, a check for $85.82 in payment of $53.89 he then
owed the defendants and of merchandise he bought and received of and from the defendants that day, in the sum of
$31.93, which check was returned on account of insufficient
funds,' and that on October 2, 1931, the plaintiff gave the defendants another check for $183.05 covering merchandise purchased of and from the defendants on that day in the sum
of $90.46, the returned check of $85.82, and $6.77 owing on
open account, and that the last mentioned check was likewise returned on account of insufficient funds, and that the
plaintiff was notified that his check had not been honored and
paid by the bank on which it was drawn and failed to make
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same good within five days after receiving such
page 130} notice, then the jury may consider all this in 4e.
termining whether the defendant acted with malice
and probable cause.
No. 2.
The Court instructs the jury that if you believe from the
evidence W. A. Page consulted W. IL Carrier, Jr., a Justice of
the Peace for the City of Richmond, Virginia, and fully, fairly
and truthfully stated the facts and circumstances as he lmew
them, or believed them to beJ with respect to the check given
W. A. Page & Company by C. A. Wilson, and requested the
.advice and guidance of said justice in his official capacity and
that th_e said justice advised the issuance of the warrant under
which the plaintiff was arrested and detained, then you must
find for the defendants.
·
No.· 3.
'l~he Court instructs the jury that if upon a consideration
()f all of the evidence introduced in this case, you may believe
that it is just as probable that the defendants had probable
<~a use for believing the plaintiff intended· to defraud them out
of their merchandise by means of said checks, as that the
defendants acted without probable cause and with malice, express or implied, then the plaintiff has not bourne the burden
of proof and you must find for the defendants.

page 131}

No.4.

The Court instructs the jury that in the interest of good
order and society and the upholding and ·enforcement of good
.citizenship, a person has a right to cause the arrest of another for a supposed crime without being liable in damages,
teven though the accused is acquitted or discharged, if the
person causing the arrest acts in good faith and has reason~ble or probable cause for believing the accused to be guilty;
and that good faith on the part of the prosecutor, when he
acts on reasonable or probable cause, is a complete justificati ou and defense.
No.5..
The Court instructs the jury that the term ''probable
cause'' as used in the instructions given, means belief in the
charges made, based on sufficient facts and circumstances,
to reasonably induce such belief in the mind of a person of
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ordinary prudence ; and if you believe from the evidence the
defendants at the time they swore out the warrant in ques""
tion honestly believed the plaintiff Wfl:S guilty of the crim·e
charged and had reasonable grounds for sueh belief, then you
must find for the defendants.
page 132

~

The Court instructs the jury that while the fact that the
plaintiff was discharged in the Police Court created a pri1na
facie presumption that the defendants acted without prob""
able'ci;luse, yet such prima facie presumption is not eonclusiv·e
but is merelv a rule of evidence and that it cuts off no defense and interposes no obstacle, preventing you from pass.:.
ing on all of the issues of fact; and if upon a consideration of
all the evidence, you believe tha~ the defendants, in having the
warrant of arrest issued, acted on probable cause, that is
to say, an honest belief in the guilt of the plaintiff, based
upon facts and cir.cumstances sufficient to justify an ordi""
nadly prudent person in believing the plaintiff to be guilty;
then you must find for the defendants.

No. 7J
The Court instructs the jury oD: the question qf probable
cause, that the facts and circumstances, knowledge and in""
formation on which the defendants_ acted, m11st be Viewed from
their standpoint and at the time they acted and not from the
standpoint of the plaintiff.
pa:ge 133 }

The foregoing :instructions lettered A, B, C, E,
F, G, H and J were given at the request of the
plaintiff ove~ the hereinafter sfated objectio~s of the de-.
fendants to the said several iNstructions, to which action of
the court in giving said instructions, the defendants excepted.
By l'vir. Ct.:owd¢r: i .object to "instruction A';
offered by tbe plai~tiff .upon the g:r;ound that the
plaintiff has not shown by creditable evide_nce the defendants
acts without probable cause and ma!ic~ously; that op. the contrary the evidence shows that the defendants acted on probable cause, without malice.
The plaintiff's Instruction '' B '' is objected to upon the
ground that it tells the jury the dismissal of the warrant in
the Police Court is prima fa,oie evidence of the want of probable cause for the prosecution, and overlooks and does not

page 134}
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take into consideration the fact that Section 4149 (44) created a pri1na facie presumption in favor of the defendants.
Plaintiff's instruction '' C '' is objected to on the ground
that there is uo testimony, creditable or otherwise, on which
to base this instruction, a.nd while it is admitted that malice
can be inferred from the want of probable caus·e, yet in order for such inference to be drawn, the evidence must show
facts and circnmstancs justifying such inference, and in this
case there is no testimony, creditable or otherwise, justif;ying
the jury drawing such inference; and that malice to support
an action for malicious prosecution must be actual malice,
and its existence as said in Freezer v. Miller, 176 S. E. 159,
must exist in fact and its existence must be proven as any other
fact. It may be established by an inference drawn
page 135 t from the facts and circumstances proved, where
they warrant such an inference, but it is never
presumed or imputed by law. _
Plaintiff's instruction ''E" is objected to upon the ground
that there is no conflict in the evidence justifying the submission of this question to the jury, since all of the creditable
testimony is to the effect that the defendants sought the advice of the Justice of the Peace, laid all facts before him, and
after asking the Justice of the Peace if- he would be justified'
in having the warrant issued and receiving an affirmative reply, had the warrant issued, and all the creditable testimony
shows that the defendants in having the warrant·issued, acted
on the advice of the Justice of the Peace and not because of
a fixed determination of his own. The defendants' position
is that since there is no conflict in the creditable testimony
regarding the defendants having sought and obtained the advice of the Justice of the Peace and having laid all facts before the J'ustice of the Peace and having acted on his advice,
the plaintiff's evidence should be stricken out and there is no
reason to submit to the jury questions that are not disputed.
The defendants object to plaintiff's instruction '' F'' because there is no creditable testimony' that the plaintiff endured any mental suffering or there was any damage done to
his reputation and standing in the community.
page 136 The evidence shows the plaintiff is a business man
without any credit standing or credit reputation,
he having injured and destroyed his own credit standing and
reputation by allowing judgments to go against him and issuing checks that were not good, and it is difficult to understand
how injury has been done to his reputation and standing, certainly none has been proven.
By the Court: The objections to the several instructions
are overruled.

t
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By :Mr. Crowder: I except to the court's ruling for the
reasons assigned.
·
page 137 ~

The following instruction was asked for by the
defendants, objected to by the plaintiff ancl
amended by the cou1;t to the extent shown by instruction given
numbered 1, and as amended was given, to which action of
the court in refusing to g·ive said instruction in its original
form and in amending and giving same in its amended form,
the defendants by counsel objected ad excepted.
The Court instructs the jury that at the time the plaintiff,
C. A. Wilson, gave the check in question, there was in force
n statute passed by the General Assembly of Virginia, making it a crhne to draw or utter checks, drafts, etc., under cerfnin circumstances, which in part provides:
Sec. 4149 ( 44) First. ''Any person, who, with.intent to defraud, shall make or draw or utter or deliver any check,
draft, or order, for the payment of money upon any bank
* '"' *, knowing, at the time of such n1aking, drawing, uttering
or delivery, that the n1aker or drawer has not sufficient funds
in, Qr credit with, such bank * * * for the payment of such
check, draft or order, although no express representation is
made in referenc~ thereto-; shall be guilty of larceny.''
Third. "In any prosecution under ~his section, the making· or drawing or uttering or delivery of a check, draft or
order, payment of which is refused by the drawee
page 138 ~ because of lack of funds or credit, shall be prima
fa.oie evidence of intent to defraud and of knowledge of insufficient funds in, or credit ·with, such bank * * *,
unless such maker or drawer shall have paid the drawee
thereof the amount due thereon, together with interest and
protest fees, within five days after receiving notice that such
check, draft or order has not been paid to the drawee.''
Therefore, you are further instructed that if you believe
from the evidence the plaintiff gave the defendants on September 15, 1931, a check for $85.82 in payment of $53.89 he then
o~Ted the defendants and of merchandise he bought and received of and from the defendants that day, in the sum of
$31.93 which check was returned on account of insufficient
funds, and that on October 2, 1931, the plaintiff gave the defC'ndants another check for $183.05 covering merchandise purchased of and from the defendants on that day in the sum
of $90.4(:), the returned check of $85.82, and $6.77 owing on
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open account, and that the last mentioned check was likewise
returned on account of insufficient funds, and that the plaintiff was notified that his (}heck had not been honored and paid
by the bank on which it was drawn and failed to make same
good within five days after receiving such notice, then you
must find for the defendants.
page 139 }

The following instruction was asked for. by the
plaintiff and upon objection of the defendants the
court declined to give the same, to which action of the court
the plaintiff by counsel excepted.
INSTRUCTION NO. D.
The jury are instructed that if, from the evidence ·and instructions of the court, you find for the plaintiff, then in
assessing the amount of the plaintiff's damages you have a
right to take into account, and the plaintiff is entitled to
recover compensation for, his loss of time, and for his suffering both bodily and mental, including the injury to his
reputation and feelings, if any, sustained by the wrongful
act of the defendant, and if the jury believe the act complained of was con1mitted with actual malice and a desire to
injury or oppress the plaintiff, the plaintiff may also re-cover punitive or exemplary damages, that is to say, the
jury wil] not be limited to mere compensation for the actual
damages sustained by him; they may give him such further
damages as they may think right in view of all the circum~tances proved at the trial as a punishment to .defendant and
ag a salutary example to others to deter·them from offending
in like manner.
page 140

~

I, Willis D. Miller, Judge of the Law & Equity
Court of the City of Richmond, Virginia, who succeeded the Honorable Robert N. Pollard as Judge of said
court, do hereby certify that the foregoing is a true and corl'ect stenographic report of the testimony and other incidents
of the trial of the common law action of C. A. Wilson v. W. A.
Page and Holt Page, individually and trading and doing business as W . .A.• Page & Company and/or W. A. Page & Sons,
tried on the 25th day of November, 1935, before the Honorable
Robert N. Pollard, the then Judge of this Court, and a jury,
in which said action judgment was rendered on the 17th day
of 1\farch, 1986; and I do further certify that before authen. ticating and verifying said report, it appeared in writing that
the attorney for the plaintiff was given reasonable notice .of
the thne and place when the said report would be presented
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to me for authentication, and was present at the authentication thereof and that_ the same was presented to me on the
4th day of May, 1936.
Given under my hand this 4th day of May, 1936.
WILLIS D. MILLER~
Judge of the Law & Equity Court of
the City of Richmond.
I, Luther J. .ibby, Clerk of the Law and Equity Court of
the City of Richmond, do hereby certify that the foregoing is
a true transcript of so much of the record as was agreed between counsel for the plaintiff and defendants should be
copied in the above-entitled case, wherein C. A. Wilson is
complainant and W. A. Page and Holt Page, individually and
trading and doing business as W. A. Page and Co., and/or
W. A. Page and Sons, defendants, and that the plaintiff had
due notice of the intention of the defendants to apply for such
transcript.
Witness my hand this 22nd day of May, 1936.
LUTHER LIBBY, Clerk.
Fee for record $37.00.
A Copy-Teste:
M. B. W...~TTS, C. C.
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